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E R R A T A .
Page 68. in head note, after “  for the day® ”  insert “  beyond what was.”
Page 173, column 2, line 6 from bottom of head note, for the number “  68,”  read “  444, C44.”



S U B J E C T S  OF C A S E S

ABANDONMENT.
See Collision, No. 21—Marine Insurance, No. 1. 

ACTION IN  REM.
See Collision, No. 41— County Courts Admiralty 

Jurisdiction, No. 8—Necessaries, No. 1—Prac
tice, Nos. 1, 2, 3.

ADM IRALTY COURT ACT, 1861.
See Damage to Cargo-Master’s Wages and Dis

bursements, No. 2—Practice, No. 1 o ip- 
owners, No. 2.

ADM IRALTY REGULATIONS.
See Naval Discipline Act.

ADVANCED FREIGHT.
See Carriage of Goods, Nos. 33, 34.

AFFIDAVIT.
See Practice, No. 11.

AGREEMENT.
See Collision, No. 39—Lim itation of L iab ility , 

No. 2—Restraint, No. 1—Salvage, Nos. 1 to.6,
14.

ANCHOR.
See Collision, Nos. 92,100.

ANCHOR LIGHTS.
See Collision, No. 94.

ANCHORAGE GROUND.
See Collision, Nos. 92, 93, 99.

a p p e a l .
See Collision, No. 46—County Courts Admiralty 

Jurisdiction, No. 5—Practice, Nos. 3, , >
Salvage, 9, 10,11— Wrecks and Casualties.

ARBITRATION.
See Collision, No. 1 —Practice, Nos. 6, 7. 

ARREST OF SHIPS.
See Mortgagor and Mortgagee, Nos. 2, 3, 6— 

Restraint, No. 2.

b a i l .
See Collision, No. 40—Practice, No. 3—Restraint, 

Nos. 1, 3, 4.

B A IL  BOND.
See Restraint.

b a n k r u p t c y .
See Mortgagor and Mortgagee, Nos. l ,  5—Stoppage 

in  Transitu, No. 1.

BARGE.
See Collision, Nos. 2, 94, 9S, 105—Damage, No. 8

— Thames Navigation.

BARRATRY.
See Marine Insurance, No. 1.

BED OF RIVER.
See Damage, Nos. 3, 5.

B IL L  OF LADING.
See Carriage of Goods, Nos. 1 to 7, 9,10, 12, 13, 19 to 

23, 27 to 32, 36—Salvage, Nos. 21, 28.

BINNACLE LIGHT.
See Collision, No. 84.

BOARD OF TRADE.
See Passenger Certificate—Seaman— Unseaworthy Ship, 

No. 2.

BOND FOR SAFE RETURN.
See Restraint, Nos. 3, 4.

BRITISH SHIP.
See Compulsory Pilotage, No. 1—Passenger’s Certificate.

BROKER.
See Marine Insurance, N ob. 4, 5.

CALLS.
See Marine Insurance Association, Nos. 1, 2.

CANCELLATION CLAUSE.
See Charter Party, No. 1.

CARDIFF DRAIN.
See Collision, No. 57.

CARRIAGE OF GOODS.
1. B il l  of lading — Charter-party — Variation—

Contract—Exceptions.—The charter-party con
tains the contract between the owner and the 
charterer of a ship ; and, unless i t  expressly pro
vides that that contract may he varied by the b ill 
of lading, the shipowner w ill not be relieved from 
liab ility  by an exception in the b ill of lading 
which is not in  the charter-party. (Ct. of 
App.) Rodocanachi, Sons, and Co. v. M iliu m  
Brothers ......................................................... page 100

2. B il l of lading—Clean margin.—A clean b ill of 
lading is a b ill of lading which contains nothing 
in the margin qualifying the words in the b ill of 
lading itself. (Cave, -T.) Restitution Steamship
Company v. Sir John Pirie and Go........................ 428

3. B ill of lading—Collision—Peril of the sea.—A 
collision is not necessarily a peril of the sea 
w ith in the meaning of those words in  a b ill of 
lading. (Ct. of App.) The Xantho ........ .......... 8
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4. B il l of Lading —  Indorsee. —— The contract 
between the indorsee of a b ill of lading and the 
shipowner is contained in the b ill of lading. (Ct.
of App.) Leduc and Co. v. Ward .............. page 290

5. B il l of lading— Indorsee—Maries on cargo—
Estoppel.—Where a memorandum on a b ill of 
lading provides that i f  quality marks are used 
(on bales of jute) they are to be of the same size 
as the leading marks, and contiguous thereto, 
and i f  such quality marks are inserted in the 
shipping notes, and the goods are aocepted by 
thq mate, bills of lading in conformity therewith 
shall be signed by the captain, and “  the ship 
shall be responsible for the correot delivery of 
the goods,”  and the mate, by mistake, inserts 
wrong quality marks in the shipping notes, and 
the master copies such quality marks into the 
b ill of lading, the shipowner incurs no liab ility  
to an indorsee who, without notice of the error, 
receives the goods actually shipped, because the 
memorandum does not apply to anything but 
correot quality marks as existing on the bales 
themselvee, and because the shipowners are not 
estopped by the representation as to quality in 
the b ill of lading. (Ct. of App.) Cox, Patterson, 
and Co. v. Bruce and Co.................. ...................... 152

6. B ill of lading— Charter-party—Mate’s receipts— 
Quantity shipped—Estoppel.—Where a charter- 
party, by which the defendants chartered the 
p la in tiff’s ship to carry a cargo of timber from 
M., provided that the cargo should be brought to 
and taken from alongside the ship at merchant’s 
risk and expense, and that the b ill of lading 
should be conclusive evidence against the ship
owners of the quantity of cargo received as 
therein stated; and the mate, by orders of the 
master, who was ignorant of the provisions of the 
charter-party, gave receipts for a certain quantity 
of timber at the timber ponds, but some of the 
timber was lost whilst being rafted down to the 
ship, and the master, having become aware of the 
provisions in the charter-party, only consented to 
sign bills of lading for the quantity mentioned in  
the mate’s receipts on being told by the shippers 
agents that he was bound to do so, and after he 
had protested before a public notary in respect 
of the portion lost, the shipowners were estopped 
as against the charterers by the bills of lading
from denying that the fu ll amount of cargo stated 
therein had been shipped. (Ct. of App.) Lish-
man v. Christie and Co............................................ 186

7. B il l  of lading—Policy of nisurance—Perils of the 
seas.—The words “  perils of the seas”  have the 
same meaning in a policy of insurance and in a 
b ill of lading. (H. of L.) TheXantho..............  207

8. Carrying capacity—Guarantee—Dead weight— 
Admissibility of evidence—Practice.—Where a 
charter-party, which provided that the ship 
should load a cargo of sleepers and timber, and 
therewith proceed to Smyrna, contained the 
words “ owners guarantee ship to carry at least 
about 90,000 cubic feet,'or 1500 tons dead weight,”  
but in fact the ship was able to load only 65,000 
cubic feet, equal to 1120 tons dead weight of the 
cargo specified in the charter-party the court 
held in an action by the charterer against the 
shipowner that there was no guarantee that the 
ship would carry the named quantity of the 
oargo mentioned in the oharter-party, i.e., sleepers 
and timber, and that evidence was admissible to 
show that she would carry such quantity of dead
weight ordinary cargo. (Q. B. Div.) Carnegie
v. Connor and Co..................................................... 447

9. Delivery of cargo— B ill of lading—Named con
signee—German law.—Where by a b ill of lading 
goods are to be delivered to a named consignee

or his assigns, and i t  is not assigned, the master 
is not justified either by English or German law 
in delivering to the consignee without his pro
ducing the b ill of lading, and i f  he does so, and 
the consignee has no right to the possession of 
the goods, the shipowner is liable to the shipper 
for damages for wrongful delivery. (Adm. Div.)
The Stettin ......................................................page 395*

10. Delivery of cargo—-Delay—Non-delivery—Mea
sure of damages—F all in  market-price—B il l of 
lading.—Where a master signs a b ill of lading for 
goods, the whole of which he is unable to carry, 
the balance being forwarded by another ship, and 
the endorsees of the b ill of lading take delivery 
of the part cargo carried by the first vessel upon 
the representation by the master that the balance 
w ill shortly arrive, and before the arrival of the 
balance the market value falls, the indorsees are 
entitled to recover against the master as damages 
for non-delivery of the cargo the loss caused by 
the fa ll in the market value, or, more accurately, 
are entitled to recover the fu ll market value of 
the part not delivered by the original ship, less 
its market value when delivered. (Q. B. Div.) 
Smith, Edwards, and Co. v. Tregarthen..............  lST

11. Delivery of cargo— Non-delivery—Measure of
damages—Market value—Freight.—In  an action 
by the charterer against the shipowner for failure 
to deliver, the measure of damages is the market 
value of the cargo at the port of destination at 
the time when the ship would in due course have 
arrived independently of any oircumstanees 
peculiar to the plaintiff, less any freight which 
has not been prepaid. (Ct. of App.) Bodoca- 
nachi, Sons, and Co. v. Milburn Brothers............... IOO

12. Delivery of cargo— Short delivery— Charter- 
party—B il l of lading—Freight—Excepted perils.
—A clause in a charter-party, that the balance of 
freight is to be paid on the delivery of the cargo 
agreeably to bills of lading, less cost of cargo 
delivered short of b ill of lading quantity, entitles 
the charterers where there has been short delivery 
to set off the cost of such short delivery against 
the balance of freight, although such short delivery 
has been occasioned by one of the excepted perils.
(Ct. of App.) Sailing Ship Garston Company 
Limited v. Hickie, Borman, and Co....................... 71

13. Demurrage—B ill of lading—Charter-party—
Consignees—Freight.—Consignees under a b ill of 
lading making the goods deliverable to them 
“  paying freight and all other conditions as per 
charter-party,”  are not liable to pay demurrage 
stipulated for by the charter-party and incurred 
at the port of loading, though they have taken 
delivery of the goods, providing they are, and are 
known to the shipowners to be, acting as agents, 
and have refused to accept delivery on the terms 
of the b ill of lading, and have repudiated all 
liab ility  for demurrage before accepting de
livery. (Q. B. Div.) Steamship County of 
Lancaster v. Sharpe and Co................... ...............  44g.

14. Demurrage— Charter-party—Ship to proceed to 
Odessa, or so near thereto as she might safely get 
— Commencement of running days.—Where by the 
terms of a charter-party a ship was to proceed 
to Odessa, or so near thereto as she might safely 
get, and deliver her cargo alongside any safe 
wharf, store, craft, steamer, dépôt, ship, or 
arsenal, as ordered by the receiver, the time for 
unloading to commence from the time she was 
ready and intimation thereof has been given in 
writing, and after her arrival in the harbour, she 
being ready to discharge was ordered by the 
receiver to a quay which was the usual place for 
the discharge of the oargo in question, but she 
had to wait her turn before she could get along-
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side the quay to discharge, i t  was held, that the 
lay days commenced to run from the time when 
she was ready to discharge, and that the con
signees were liable for the delay d u r in g  the time 
she was waiting for her turn. (Adm. Div.) I  he 
Carisbrook ..................................................... e 507

15. Demurrage—Charter-party— Weather permit-
ting—Loading.—Where by a charter-party ̂ ship
ments are to be made “  weather permitting, this 
means “  sea weather ”  permitting. The weat er 
which interferes to save demurrage in such a case 
must be weather which i f  there were cargo rea y 
to load would be an obstacle to the loading o 
the vessel. Where thunderstorms, rains, and 
floods caused a delay in bringing the cargo from 
a distance to the port of loading, this is not sucn 
weather as brings the case within the charter- 
party, so as to save demurrage. (Q* B. Div.) 
Stephens v. Harris and Co......................................

16. Demurrage — Exception — Strike— Cholera-
Cessation of work.—In a charter-party, containing 
the usual provision for payment of demurrage, 
w ith  the exception “  no demurrage to be paid the 
vessel in  case of any hands 1 striking work whic 
may hinder the loading of vessel, the wor 
“  strike ”  is to be understood in its ordinary 
meaning, that is, as a strike of workmen against 
their employers in the ordinary sense o e 
word. Abandonment of the work by the wor 
men through fear of cholera, which had ,ro ®n 
out in the district, is not a “  strike ’ ’ m thm  the 
meaning of “ hands striking work. (Q* B. iv.j 
Stephens v. Harris and Co.....................................

17. Demurrage—Day days— Commencement of—
Ship to proceed to Odessa or so near thereto as she 
might safely get.— Where by the terms of a 
charter-party a ship was to proceed to Odessa or 
bo near thereunto as she might safely ge , an 
there load, and on her arrival in  the Odessa 
outer harbour she could not get alongside a quay 
loading berth for some days in  consequence of 
the docks being fu ll, and i t  was only possible to 
load her alongside a quay berth, i t  was e
the lay days commenced to run as soon as the 
ship had arrived in the outer harbour as near as 
she could safely get to a quay loading berth.
(Q. B. Div.) Be an Arbitration between Pyman 
Brothers and Dreyfus Brothers ............. *...........

18. Demurrage—Day days—Stevedores’ strike.—
The contract by the freighter to pay demurrage 
to the shipowner, i f  the ship is not unloaded at 
the expiration of a fixed number o ay J ’ 
an absolute one, subject to the shipowner doing 
nothing to prevent the unloading ; an , 
quently, where the ship is being ™ !°a^ d by 
jo in t act of the shipowners and freighters, an 
under a contract between the shipowners an 
stevedores the latter employ the necessary dock 
labourers, and delay in unloading is> cau^ by a 
strike of the labourers employed on behalf of the 
shipowners and freighter, the freighter is not 
relieved from his liab ility  to pay d«®a« af  ’ “  
the shipowners have no control over the labT "
(Ct. of App.) Budgett and Co. v. Bmnmgton and ^
Co...............................................................

19. Excepted perils—BiU of ^d in g—British ship 
—Dex loci contractus—Daw of the flag. Where 
goods shipped by a foreigner at a foreign por wer 
to be carried thence to a British port m a British 
ship.under a b ill of lading exempting the shipowner 
from liab ility  for loss or damage caused by negli
gent navigation, and according to e 
contractus such stipulation was ̂ voi , 6 0
held that the shipowner was entitled to the benefit 
o f such stipulation, as, from the specia provi

sions of the contract, i t  appeared that the parties 
were contracting with a view to the law of Eng
land. (Ct. of App.) Be The Missouri Steamship 
Company Dimited; Monroe's claim .............. page 423

20. Excepted perils—B il l of lading—Charter-party 
—A ll other conditions, Sfc.—Negligence of master 
and crew.—The plaintiffs, the indorsees of a b ill 
of lading, sued the defendants for damages for 
loss of goods shipped on board the defendants’ 
vessel. The goods were shipped by the charterer, 
and the charter-party contained the following ex
ceptions in p r in t : “  The act of God, the Queen’s 
enemies, fire, and all and every other dangers and 
accidents of the seas, rivers, and navigation, of 
what nature and kind soever, during the said 
voyage,”  and in writing at the end : “  Negligence 
clause as per Baltic B il l of Lading 1885.”  The 
clause in the Baltic B il l of Lading 1885 excepted 
« Strandings, collisions, and all losses, even when 
occasioned by the negligence, default, or error of 
judgment of the pilot, master, mariners, or other 
servants of the shipowner.”  The b ill of lading 
provided that the goods were to be delivered,
“  the act of God, &c., excepted, unto order or to 
assigns, they paying freight for the said coals, 
and all other conditions as per charter-party with 
average accustomed.”  Held, that the reference 
to the charter-party did not extend the exceptions 
contained in the b ill of lading, and that, as the 
goods were lost through the negligence of the 
master of the vessel, the plaintiffs were entitled 
to judgment. (Huddleston, B.) S err anno and 
Sons v. Campbell ...... ....................... . —  ...........  526

21. Excepted perils—B ill of lading—Charter-party
—“  A ll other conditions, Sfc.” — Incorporation.—- 
Where a b ill of lading contains certain excepted 
perils, and after them the words “  paying freight 
for the said ooals and all other conditions as per 
charter-party,”  the latter words do not incor
porate the excepted perils in the charter-party, 
hut they only refer to the conditions in the 
charter-party ejusdem generis w ith the payment 
of freight. (Huddleston, B . ; since affirmed on 
appeal.) Serravno and Sons v. Campbell ..........  526

22. Excepted perils—B il l of lading—Jettisoned deck
cargo—Shipowner’s risk.—Where cargo is carried 
on deck at the shipowner’s riBk in  violation of 
the contract contained in the bills of lading 
which contain an exception relieving the ship
owner from liab ility  for goods jettisoned, the 
shipowner is liable to the indorsees for the 
j  ettison, notwithstanding the fact that i t  is carried 
on deck in accordance w ith the practice of the 
port of loading and w ith the knowledge and ac
quiescence of the shipper. (H. of L.) Royal 
Exchange Shipping Company v. Dixon ..............  92

23. Excepted perils—B il l of lading—Negligence-
Navigation.—The exceptions in a b ill of lading 
of “  negligence or default of the pilot, master, 
mariners, engineers or other persons in the 
service of the ship, whether in navigating 
the ship or otherwise,”  are an absolute 
exception from liab ility  for damage caused, 
whether in  negligently navigating the ship or 
in negligently bringing about any other losses 
from which the shipowner has exempted himself 
in  the b ill of lading. (Q. B. Div.) Norman v. 
Binnington .............................................................. 528

24. Excepted perils— Charter-party — Engineers— 
Negligence — Navigation. —  A  provision in  a 
charter-party exempting the owners from 
liab ility  for loss of or damage to cargo caused 
by the “  act, neglect, or default of the master or 
orew in the navigation of the said vessel in  the 
ordinary oourse of the voyage ”  does not relieve
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them from liab ility  for damage to cargo caused 
by the joint negligence of one of their crew and 
shore engineers employed by them to repair the 
ship’s engines, whereby water gets to the cargo 
when the ship is moored in dock at her port of 
destination and after part of her cargo has been 
discharged. (Ct. of App.) The Accomac... page 579

25. Excepted perils— Charter-pa/rty—Neaps, and
stoppage of navigation—Delay in  loading'.—  
Where i t  was agreed by charter-party that the 
charterer should not be liable for delay in loading 
caused by neaps and stoppage of navigation, and 
the lay days were exceeded in consequence of the 
lighters which were bringing the cargo (one of 
salt) down the rivers Weaver and Mersey to 
Birkenhead, the place of loading, being delayed 
by neaps of exceptional lowness at the junction 
of the Mersey and Weaver, and i t  was proved 
that i t  is the invariable practice for a ll salt 
intended for foreign exportation to be brought to 
Birkenhead from the Weaver by water; that 
there are no storehouses for salt at Birkenhead ; 
and that i t  is never kept there to await the 
arrival of vessels, the charterer was held to be 
relieved from liab ility  under the above exceptions, 
upon the ground that they must be taken to apply 
to bringing the cargo to Birkenhead for loading 
purposes. (Charles, J.) The Sailing Ship 
Atherton Company Limited v. Falk......................  287

26. Excepted perils— Charter-party—Negligence— 
Sea-water — Voyage —- TJnseaworthiness. —-Where 
by the terms of a charter-party a ship described as 
being at A. is to proceed to B. and there load a 
cargo for delivery at C., the shipowner not to be 
liable (inter a lia ) for the negligence of the master 
or crew, or other servants, “ during the said 
voyage,”  and after part of the cargo has been 
taken on board at B., and before the ship has 
started, such cargo is damaged by water 
which gets into the hold through a valve in  the 
engine-room being le ft open by the negligence of 
one of the engineers, such damage is caused by 
the above excepted peril “  during the said voyage,”  
nor is the ship to be deemed to be unseaworthy, 
and therefore the shipowner is not liable. (Adm.
Div.) The Carron Park ......................................  543

27. Excepted perils—Negligence of pilots, master, and
mariners—B il l of lading—Stowage of goods— 
Voyage.—The exceptions, in a b ill of lading of 
“  negligence or default of the pilot, master, 
mariners, engineers, or other persons in the 
service of the ship, whether in navigating the 
ship or otherwise,”  apply to damage done to 
goods whilst being stowed and before the voyage 
has commenced. (Q. B. Div.) Norman v. 
Binnington and Co.................................. ...............  528

28. Excepted perils— Collisions—Dangers and acci
dents of the seas—Loss of cargo—B il l  of la d in g -  
charter-party.—Where goods carried under a 
charter-party, providing that tho shipowner is 
not to be liable for “  dangers and accidents of 
the seas, rivers, and navigation,”  are damaged 
through collision w ith another ship, the ship
owner is not liable i f  the collision was due solely 
to the negligence of the other ship. (Ct. of App.) 
Sailing Ship Oarston Company Limited v. Hickie, 
Borman, and Co......................................................  71

29. Excepted perils— Collision—Loss of cargo—B il l
of lading.—Loss of or damage to cargo by collision 
happening without any negligence on the part of 
the carrying ship, is loss or damage by perils of 
the seas within the meaning of those words in  a 
b ill of lading. (H. of L.) The Xantho..............  207

30. Excepted perils—Dangers and accidents of the 
seas— Charter-party— B il l of lading— Bats.—

Damage to cargo caused by sea-water entering 
through a pipe which has been gnawed through by 
rats, where there is no negligence on the part of 
the master and crew is caused by a “  danger or 
accident of the seas ”  w ith in the meaning of a 
charter-party and b ill of lading. (H. of L. revers
ing Ct. of App.) Pandorf v. Hamilton, Frazer, 
and Co..............................................................page 212

31. Excepted perils—Loss of cargo—B il l of lading— 
Collision— Onus of proof— Practice. — Quaere, 
whether, where a shipowner is sued for loss of 
cargo carried by him under a b ill of lading con
taining the exception perils of the sea, and the 
pla in tiff proves non-delivery and the shipowner 
loss by collision, the onus of showing negligenoe 
is thrown upon the plaintiff, or whether the 
defendant must show that the collision occurred 
without any negligence on his part. (H. of L.)
The Xantho..................................................... .......  207

32. Excepted perils— Transshipment—Bills of lading
—Loss of cargo.—Where a vessel laden w ith cargo 
discontinues her voyage, and the cargo is trans
shipped by the shipowner into other bottoms for 
the purpose of earning the freight due under the 
original contract of carriage—but w ithout the 
assent of the cargo-owners, although they were 
within reach of communication—the shipowner 
cannot, in  an action by the cargo-owner for non
delivery, protect himself from liab ility  by excep
tions in  the bills of lading given by the masters 
of tho ships into which the goods have been 
transhipped, i f  suoh exceptions were not con
tained in the original oharter-party and b ill of 
lading. (Adm.) The Bernina ........................... 112

33. Freight—Advance of— Charter-party— Insur
ance.—Where a cargo is shipped under a charter- 
party containing the clause “  onp th ird  freight, i f  
required, to be advanced leas three per oent. for 
interest and insurance, and the vessel is wrecked 
and the cargo lost, the charterers are liable to 
pay the advanced freight, although the shipowners 
do not ask for payment un til after the loss. 
(Charles, J . ; since reversed on appeal, see 
vol. vii.) Smith, H ill,  and Co. v. Pyman, Bell, 
and Co......................................................................  565

34. Freight—Advance of—Loss of cargo—Measure
of damages — Charter-party. — Where goods 
bought on terms including cost freight and in 
surance are shipped by the vendors on the 
defendant’s ship under a charter-party stipulat
ing for the payment of freight in advance, and 
the goods are lost by the defendant’s negligenoe, 
the vendees having paid the vendors for the goods 
a sum which inoluded the advanced freight and 
having received in  exchange the bills of lading 
and a policy on tho advanced freight, are entitled 
in an action against the shipowners for non
delivery, the damages being considered w ith 
reference to the value of the goods at their port 
of destination, to recover as part of their 
damages the advanced freight as being part of 
the prioe of the goods, and consequently the insurer 
who has paid to the cargo owner the amount of 
such advanced freight is entitled to sue for i t  in  
the p la in tiff’s name unless.debarred by agreement. 
(Denman, J.) Dufourcet and Co. v. Bishop and 
others ......................................................................  109

35. Lim itation of liab ility— Collision— Transship
ment—Subsequent loss of cargo.—When, in con- 
sequence of a collision, cargo is transshipped and 
lost by the negligence of the master and crow of 
the then carrying ship, the deoree in a lim itation 
action, lim iting the liab ility  of the owner of the 
original ship in respeot of the loss or damage 
caused by the improper navigation of hiB ship on
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the occasion of the collision, does not protect him 
from liab ility  for the subsequent loss of the cargo, 
and the cargo-owners, notwithstanding such 
decree, are entitled to sue him for the loss.
(Adm.) The Bernina......................................Pa9e 112

36. Parties—Right to sue—Loss of cargo B ill of 
lading— Indorsee.—Where plaintiffs in an action 
for loss of cargo by collision prove that the cargo 
was shipped to the ir order, and that the b ill of 
lading is indorsed to a bank to secure advances, 
they retain sufficient interest in the cargo to 
entitle them to sue. (Priv. Co.) The Glamorgan- 
shire.......................................................................... 344

CATTLEMEN.
See Salvage, No. 12.

CESSER CLAUSE.
See Charter-party, Nos. 2, 3.

CHARTER PARTY.
1. Construction— Cancellation clause— Custom of 

port—Ready to receive cargo.—Whereby a charter- 
party made and signed in London i t  was provided 
that the charterers should have the option of 
cancelling the charter i f  the ship was not “  ready 
to receive cargo ”  at a foreign port by a certain 
date the question whether the ship was ready to 
receive cargo w ith in  the charter-party is not 
effected by a custom of the port of loading by 
which vessels are not to be considered ready to 
receive cargo t i l l  moored alongside the quay, but 
must be determined by the fact whether the ship 
is or is not in the port in  readiness to go to a 
loading berth before the named date. (Charles, J.)
Hick v. Tweedy and Co...........................................  599

2. Construction—Cesser clause— Colliery guarantee
'—Demurrage.—I t  was agreed by charter-party 
between the plaintiffs, the owners of a steam
ship, and the defendants, the charterers, that 
the ship should proceed to C. and there “ load 
in the usual and customary manner a cargo of 
coals,”  and proceed to T. “ The vessel to be 
loaded as customary, but subject in a ll respects 
to the colliery guarantee, in 108 colliery working 
hours.”  The cargo was to be unloaded at a 
specified rate per day, “  or charterers to pay 
demurrage at the rate of 30s. per hour.”  The 
master was to sign “  clean bills of lading without 
alteration as presented by charterers.”  “ The 
charterers* liab ility  under this charter-party to 
cease on the cargo being loaded and the advance 
freight paid, the owners having a lien on the 
cargo for the balance of the freight and demur
rage.’* By a colliery guarantee, the proprietors 
of a colliery undertook to load the ship for the 
defendants in 108 hours. 14 Demurrage, i f  any, 
to be at the rate of 20s. per hour.”  The vessel 
was not loaded in 108 colliery working hours. In  
an action brought by the plaintiffs against the 
defendants for damages for demurrage, or in the 
alternative for detaining the vessel an unreason
able time at the port of loading : Held, that the 
defendants were not liable, as the “  cesser clause 
in the charter-party covered the claim made by 
the plaintiffs. (Cave, J.) Restitution Steamship 
Company v. Sir John Pirie and Co........................ 42

3. Construction —  Cesser clause — Demurrage. A
“  cesser clause ”  in  a charter-party applies not 
merely to liab ility  for demurrage, but to liab ility  
incurred through detention in the nature of de
murrage. (Cave, J.) Restitution Steamship 
Company v. Sir John Pirie and Co........................ 428

4. Demurrage — Colliery guarantee — Charterers 
liab ility—Right of action.—Semble, that the

owners of a ship have no righ t of action against 
the charterers under a colliery guarantee 
whereby colliery proprietors contract w ith the 
charterers to load the ship in a specified time and 
fa il to do so, unless the guarantee is incorporated 
w ith the charter-party ; but that the right of 
action under such guarantee, i f  the shipowners 
have any such right at all, would be against the 
colliery proprietors. (Cave,J.) Restitution Steam
ship Company v. Sir John P irie and Co. ... page 428 

5. Disbursements — Coals— Charterers and ship
owners' liab ility . — By a charter-party be
tween the charterers and the owners of a 
steamer, i t  was provided that the owners 
should maintain her in a thoroughly efficient 
state; that the charterers should provide and 
pay for a ll coals and fuel, port charges, pilotages, 
agencies, commissions, and a ll other charges what
soever not appertaining to the working or 
efficiency of the steamer; and that i f  in  con
sequence of the deficiency of men or stores, colli
sion, want of repairs, breakdown, and other 
causes, she put into any port other than that 
to which she was bound, the port charges, pilot
ages, and other expenses at such port should be 
borne by the owners. The steamer put into a 
port to which she was not bound, for the alleged 
purpose of repairing the condenser, which was 
leaking. In  consequence of such deviation the 
master had to buy extra coals, and now sought to 
make the shipowners liable fo r them. Held, 
that, assuming the deviation was caused by the 
breakdown of the condenser, the price of the coals 
was not “  port charges, pilotages, and other 
expenses,”  and that therefore the shipowners 
were not liable. (Adm. Div.) The Durham
C ity ..........................................................................

6. Principal and agent—Liab ility  of.—1. A  charter- 
party signed by persons in  their own names w ith
out qualification renders them personally liable 
as principals unless there is something in  the 
body of the cohtraot inconsistent w ith  their 
personal responsibility, and this is so even though 
they may have in fact signed as agents for other 
persons. (Charles, J.) Hick v. Tweedy and Co. 599 

See Carriage of Goods, Nos. 1, 6, 8, 11, 12, 13,
14,15, 16,17,20, 21,24 to 30, 34— Collision, Nos.
16, 32— County Courts Admiralty Jurisdiction,
No. 7—Marine Insurance, No. 10—Shipowners,
No. 7— Wages, No. 1.

CHIEF CLERK’S CERTIFICATE.
See Sale of Goode.

CLEAN B IL L  OF LADING.
See Carriage of Goods, No. 2.

CLOSE-HAULED SHIP.
See Collision, Nos. 85 to 88.

COALS.
See Charter-party, No. 5.

COLLIERY GUARANTEE.
See Charter-party, Nos. 2, 4— County Courts Admiralty 

Jurisdiction, No. 1,

COLLISION.
1. Arbitration—Mutual Collision Club— Estoppel 

—A. and B. were members of a Smack- 
owners’ Mutual Collision Club. By art. 52 of its 
articles of association the club was liable only 
up to 301. By art. 56 i t  was provided that “  in  
the event of a collision occurring between two
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vessels insured in this company, or their respective 
trawling gear, and damages being caused thereby 
to either or both of the said vessels or their gear, 
the owners of such vessel shall immediately 
submit a statement of the whole ciroumstances 
of the collision, and the directors, after receiving 
such statement, shall have power to arbitrate on 
the matter, and the ir decision in the matter shall 
be final and conclusive.”  A. gave notice to the 
club that the traw l warp of his fishing smack 
had been cut by B.’s fishing smack drawing her 
traw l across A.’s trawl. A .’s master was subse
quently taken by A.’s agent to a meeting of the 
directors, and there examined as to the alleged 
collision, and his evidence was reduced into 
w riting by the secretary. The secretary then 
gave notice to B. of A.’s claim, and thereupon 
B.’s mate attended a meeting of the directors 
and gave evidence, the effect of which was that 
the damage had not been done by his ship or 
traw l gear. His evidence was also reduced into 
writing. A t a subsequent meeting of the 
directors B.’s master was examined, the written 
statements of the two other witnesses were then 
read over, and the directors then passed a reso
lution that B.’s traw l had not been in collision 
with A.’s. The pla in tiff was not present when 
either of the defendant’s witnesses were ex
amined, nor when his olaim was adjudicated upon, 
and had no notioe that the meetings were to take 
place. A. having sued B. in  rem in  the County 
Court, B. alleged that the decision of the 
directors was final. Held, that the plaintiff had 
never submitted his claim against B. to the 
directors; that there had been no proper hearing 
of the case by the direotors, and that the alleged 
arbitration was no defenoe to the action. (Adm.
Div.) The W arwick......................................page 545

2. Barge in  dock—No one in  charge—Negligence.—
W hilst a barge was by night lying astern of a 
steamship in a dock the latter moved her pro
peller and cut a hole in  the barge. I t  appeared 
that there was no one on board the barge at the 
time of the accident. In  a collision action : Held, 
that, although the steamer was to blame, the 
barge was also to blame for not having anyone 
on board of her, as, had there been, the collision 
might have been avoided, and in any event the 
barge might have been beached before she sank, 
and therefore the plaintiffs could only recover 
half the damages. (Adm. Ct.) The Scotia ....... 541

3. Compulsory pilotage—Danube Navigation Buies
—Liab ility  of shipowners.—The provisions of 
arts. 85, 89, and 92 of the regulations for the 
navigation of the Lower Danube, making 
the employment of pilots by steamers com
pulsory but confining the ir duties to pointing 
out the local peculiarities of the river and 
leaving the responsibility of the navigation 
w ith the master, do not relievo shipowners 
from liab ility  for damage solely caused by the 
negligent navigation of the pilot. (Adm.) The 
Agnes Otto .............................................................. 119

4. Compulsory pilotage — Havre —■ Foreign law.—
Although the employment of a p ilot by a vessel 
entering the port of Havre is, by French law, 
compulsory, such pilot does not as of right, as is 
the case in England, supersede the master and 
take charge of the ship, but, according to French 
decisions, the master remains in charge, the p ilo t 
being merely his adviser; hence, though the 
master may allow such pilot to take charge in 
faot, the owners are not exempted from liab ility  
for damage done to another ship by the negli
gence of the pilot. (Ct. of App. affirming Adm. 
Div.) The Augusta ......................................  58, 161

5. Compulsory pilotage—Tyne Pilotage Order Con
firmation Act, 1865.—The Tyne Pilotage Order 
Confirmation Act 1865 (28 & 29 Viet. c. 44) 
was meant to be a complete code for regulating 
pilotage in  the River Tyne, and was intended to 
supersede the pilotage provisions in the Act 41 
Geo. 3, c. lxxxvi., and therefore sect. 16 of the 
schedule of the Tyne Pilotage Order Confirmation 
Act 1865 exempts all vessels, whether British 
or foreign, from compulsory pilotage in the 
port of Newcastle-upon-Tyne. (Ct. of App. 
affirming Adm.) The Johann Sverdrup... page 16, 7»

6. Compulsory pilotage— Vessel at anchor—Burden
of proof.— Where the plaintiffs in a collision 
action show that their vessel was at anchor ex
hibiting a proper light, and was struck and 
damaged by another ship, they make a primd facie 
case of negligence against the defendants, the 
owners of the ship in motion, and the burden of 
proof upon the defendants, to rebut the presump
tion of liab ility , is not discharged by merely 
proving that their ship was in charge of a p ilo t 
by compulsion of law without proving that the 
oause of the collision was solely the fault of the 
pilot. (Ct. of App.) The Indus..........................  105-

7. Costs—Admission of liab ility—Both ships to
blame.— In  a collision case where both ships are 
to blame, the plaintiff is entitled to his costs i f  in 
his statement of claim he admits that he is to 
blame. (Adm. Ct.) The General Gordon........... 53»

8. Costs— Compulsory pilotage—Pleadings.—Where
in a collision action the plaintiffs, upon the de
fendants pleading compulsory pilotage, discon
tinue the action, they must, in the absence of 
special circumstances, pay all the costs. (Adm.) 
TheJ.H. Henkes......................................................  J21

9. Costs— Counter-claim — Compulsory pilotage.—
In a collision action, where the defendants’ vessel, 
although solely to blame on the merits, is re
lieved from liab ility  on the ground of compulsory 
pilotage, a counter-claim w ill be dismissed w ith 
costs. (Adm. D iv.) The Ruby ...........................  577

10. Costs— County Court.—Where successful plain
tiffs in a collision action in the High Court re
covered less than 3001. they were allowed no costs, 
although they claimed more than the County 
Court lim it. (Adm. Div.) The H e ra ld ..............  542'

11. Costs—Inevitable accident.—In  cases of colli
sion caused by inevitable accident, costs, as a 
general rule, w ill follow the event, notw ith
standing the former practice in the Admiralty 
Court to make no order as to costs in such cases.
(Ct. of App.) The Monkseaton ..........................  383

12. Costs—Inevitable accident.—As a general rule 
a defendant relying upon and succeeding upon 
the defenoe of inevitable accident in a case of 
collision is entitled to his costs, but there may be 
exceptions to this rule as where, in addition to 
such defence, the defendant alleges facts inconsis
tent therewith and fails to establish their truth.
(Ct. of App.) The Batavier................................... 500

13. Costs—Inevitable accident—Pleadings.—Where 
the plaintiffs in a collision action admit in  their 
reply that the collision was not occasioned by the 
defendants’ negligence, and offer to consent to a 
decree of inevitable accident, the defendants, in 
the absence of special circumstanoes, are entitled
to judgment w ith oosts. (Adm.) The Naples... 30

14. Costs—Joint defendants—Judgment against 
one.—Where the owners of a barge in tow of a 
tug having been damaged by collision w ith a 
steamship, instituted an action against the owners 
of both tug and steamer to recover damages, and 
the steamer, which alleged that the collision was 
due to the negligence of the tug, was found alone
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to blame, the Court ordered the owners of the 
steamer to pay the costs of the plaintiffs and of 
the successful defendants. (Adm. Div.) Ihe
River Lagan ..................................................Va9e 281

15. Costs—Joint defendants—Judgment against 
one.—Where the owners of a pier, which had 
been damaged by the steamship V. colliding 
w ith it, sued jo in tly  the owners of the V. and the 
owners of the steamship A. for the damage, 
alleging that the damage was due to the negli
gence of the F., or alternatively that the F. was 
forced to come into contact with the pier by 
reason of the negligent navigation of the A., and 
each defendant by his defence alleged that the 
damage was due to the negligence of the other 
steamer, the Court having found that the A . was 
to blame, ordered her owners to pay the costs of 
the plaintiffs, and of the owners of the V. 
(Hawkins, J.) Green and Burleigh v. Goodyear 
and the General Steam Navigation Company... 281 n.

572

16. Damages —— Consequential loss of earnings-— 
Chartered voyage—Demurrage.—Where a ship is 
damaged by collision while prosecuting a voyage 
in the course of which she has secured an engage
ment for a new voyage, and in consequence of 
such damage is unable to fu lfil the engagement, 
her owners are entitled to recover from the wrong
doer the fa ir and ordinary earnings which she 
might have earned on the new voyage, less any 
earning she in fact made during the whole or any 
period of the time she would have been engaged 
in the new voyage i f  the accident had not hap
pened, the loss of such earnings being the direct 
and natural consequence of the collision, but 
they are not entitled in addition  ̂thereto to de
murrage during the time the ship is under repair.
(Ct. of App. and H. of L.) The Argentino... 348, 4¿a

17. Damages—Demurrage—Evidence. To entitle
a shipowner to recover demurrage he must anow 
actual loss resulting from the detention of his 
ship, and give reasonable proof of its amount. 
(Priv. Co.) The City of Peking ..........................

18. Damages—Demurrage—Substitution of another 
vessel— Wages and maintenance. - -Where success
fu l plaintiffs in a collision action claimed demur
rage during the time their vessel was uiider re
pairs, and i t  appeared that the plaintiffs su - 
stituted another of their ships to do the work ot 
the damaged ship, the expenses and loss incidental 
to this substitution being allowed against the 
defendants, and the plaintiffs failed to show ia 
they had sustained any pecuniary loss by the 
detention of their ship, i t  was held that theywere 
not entitled to recover demurrage; but that, u  
they could show an actual out-of-pocket expense 
usually included in the term demurrage, suchas 
wages and maintenance of crew, they wou e 
entitled to recover such sums. (Priv. Co.;
City of Peking.......................................... .............

19. Damages—Loss subsequent to CoHmon-.Mi.s-
take without negligence.—In an action for amag • 
by collision, a claim for consequential loss, oausea 
by a mistake of the master of the injure Tease 
after the collision, is recoverable from the wrong
doer in the absence of negligence or want ot 
ordinary sk ill on the part of the master, provided 
such mistake was one which might reasonably 
have been made in consequence of the damag 
condition of the vessel. (Ct. of App.) e 1 V 
of Lincoln ....................................................

20. Damages—Loss subsequent to collision—Mistake 
— Without negligence.—A. collision between the 
Swedish barque A. and the steamship C-, about 
6 p.m. on the 7th Nov., about twelve miles N ot 
the Hinder Lightship, was solely caused by the

572

475

negligent navigation of the steamship. In  con
sequence of the collision the barque’s starboard 
quarter was cut off, and her steering compass, 
log glass, and gear for rudder and wheel were 
lost. The steering compass having been replaced 
by a spare compass and tackles having been 
rigged on to the rudder, the master of the A., 
w ith a view to saving the vessel, sailed up the 
Thames, but between three and four p.m. next 
day the A. went ashore in consequence of her 
master mistaking the Tongue Lightship for the 
Kentish Knock. The owners of the barque 
(inter alia) claimed for the loss occasioned by the 
stranding. Held, that the stranding was due to 
the master of the barque being deprived by the 
collision of the ordinary means of navigation, and 
that in the circumstances the owners of the 
steamship were liable. (Ct. of App.) The City 
of Lincoln..........................................................page 475

21. Damages—Measure of—Registrar and mer
chants—Improper abandonment—Cost of raising. 
—Where, in a collision action for which the de
fendants were held to blame, the court found that 
after the collision the pla in tiff’s vessel had been 
improperly abandoned, and i t  appeared that in 
consequence thereof she sank and was afterwards 
raised by the plaintiffs, whereas she might have 
been beached, the Court directed the registrar in  
assessing the damages, that, as the only ascer
tainable extra cost arising from the abandonment 
was the cost of raising, he was to disallow that 
amount. (Adm. Div.) The Hansa......................  268

22. Damages—Registrar and merchants—Practice
—Evidence.—Or. a i  .Terence in  a collision action 
the registrar and merchants are not bound by 
uncontradicted evidenoe as to the amount of 
damage done, but are entitled to use their own 
judgment and experience, and find in accordance 
therewith. (Adm.) The Bernina ......................  65

23. Damages—Registrar and merchants—P rac tice -
Insolvency of claimant—Shipwright.—Where in 
the registrar’s reportinacollisionactionit appears 
that the claimant claims (inter alia) as part of 
his damages the cost of repairing his ship, but 
has not paid the shipwright, and has since the 
repairs were effected become insolvent, and the 
registrar allows such item, the court has no 
power to do anything to ensure the money being 
paid over by the claimant to the shipwright, and 
w ill not retain the money in  the registry un til 
the claimant has given satisfactory evidence that 
he has paid the shipwright. (Adm. Div.). The 
Endeavour ..............................................................  511

24. Damages—Restitutio in  integrum—Classifica
tion^-—A successful plaintiff in a collision ac.tion 
is entitled to have his ship put into the same con
dition in which i t  was previous to the collision at 
the cost of the wrong-doer, irrespective of the 
fact that some of the of the repairs necessitated 
by the collision would shortly have been necessary 
to enable the ship to pass her classification sur
vey, and in estimating the amount of the wrong
doer’s liability  no deduction can be made on this 
account, unless i t  be shown that any part of the 
work done was for the classification rather than 
arising out of the collision. (Adm.) The 
Bernina ..................................................................  65

25. Fog—Altering helm.—Where those in  charge of 
a steamship in  a dense fog heard a steam-whistle 
about three and a half points on their starboard 
bow, distant about half a mile, and starboarded, 
the Court held that in  the circumstances i t  was a 
proper manoeuvre. (Ct. of App. and H. of L.)
The Vindomora ..............................................  438, 56(>

26. Fog—Altering helm. Although where two
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vessels are approaching one another in a fog w ith
out sufficient indication to justify  them in acting 
w ith the ir helm, neither vessel ought to alter her 
course, yet there is no hard-and-fast rule that a 
vessel hearing only a single whistle is never 
justified in manoeuvring, and must be held to 
blame if  she does so, but each case must be deter
mined according to its  own circumstances. (Ct. 
of App. and H. of L.) The Vindomara...page 4t38, 569

27. Fog-—Altering helm.—Where those in charge of
a steamship in a dense fog hear the whistle of 
another steamship on either bow, but not so 
broad that they may reasonably infer that she 
w ill clear their vessel, they ought not to 
manoeuvre w ith the helm before seeing the other 
vessel. (Adm. Div.) The Resolution..................  363

28. Humber and Ouse navigation—Keel—Dredging
up.—A keel w ith  her mast lowered may drive up 
the river Ouse on a flood tide in any part of a 
river lashed to another keel, but i t  is her duty in 
such circumstances to go up dredging w ith her 
anchor down, in order that she may thereby have 
the means in  an emergency of bringing herself up 
i f  necessary; and whilst two keels may drive up 
lashed together, there is no less duty imposed on 
them to dredge. (Adm.) The Ralph Creylce ... 19

29. Humber and Ouse Navigations-Keel—Dredg
ing-up— Navigable channel.—In the absence of 
any rule of the road, regulation, or custom, there 
is no duty on the part of a keel or barge drifting 
up river to keep out of the deep water navigation 
and navigate in the shallow water, even though 
by remaining in the deep water she obstructs the 
passage of steamships which can only navigate in 
the deep water. (Adm.) The Ralph Creyke ... 19

30. Humber and Ouse Navigation—Steamer—Smell
ing the ground—Speed.—Where a steamer is 
navigating a reach in which there is a risk of her 
smelling the ground, i t  is her duty to be under 
such control by occasionally stopping her engines 
or otherwise, that she may be able to avoid 
collision w ith other craft in  case she does smell 
the ground and fails to answer her helm. (A.dm.)
The Ralph Creyke ..................................................

31. Humber Navigation— Vessel at anchor Lights.
_Art. 2 of the rules for the navigation of the
rive? Humber requiring that vessels having two 
or more masts when at anchor shall exhibit two 
white lights, one near the bow the other near the 
stern, the la tter of which shall be exhibited “  at 
double the height of the bow ligh t ”  does not re
quire that the stern ligh t shall be precisely double 
the height of the other; and therefore, where the 
lights were exhibited ten and twenty-five feet 
respectively from the deck, i t  was held that there 
was no breach of the regulation. (Adm. Ct.) The 
Magneta ..................................................................  *>91

32. L iab ility  in  rem— 'lug towing under charter
— Tug owners not personally liable. A  ship is 
not liable to be proceeded against in  rem for 
damages unless her owners at the time of the 
accident are personally liable, and could be 
proceeded against in  personam for the damage. 
Hence, where a tug company contract to tow 
upon terms exempting them from liab ility  for 
damage caused be negligence, and they engage 
by charter a tug belonging to a th ird  person to 
perform the towage, and the tug is by the charter 
placed under the charge of a servant of the com
pany by whose negligence damage is done to a 
tow, the tug company by reason of the contract 
not being liable, and the owner of the tug not 
being personally liable, there is no liab ility  in  
rem on the part of the tug for the damage done. 
(Adm. Div.) The Tasmania................................... 305

OP CASES.

33. Look-out—Fishing smack— Number of hands on
deck.— I t  is the duty of a sailing smack during 
the day to have more than one hand on deck, 
and where a collision occurs between her and 
another smack, the primary cause of which is 
the wrongful manoeuvre of the other smack, she 
w ill also be held to blame i f  i t  appears that had 
she had two hands on deck they might have 
taken moans to have obviated the other s 
wrongful manoeuvre. (Adm. Ct.) The General 
Gordon..............................................................Va9e 533

34. Loss of life—Action in  personam— Both ships 
to blame— Contributory negligence—Identificoiion 
with carrying ship —  Lord Campbells Act.
Where passengers and seamen off duty are killed 
in  a collision between two ships, both of which 
are to blame, the deceased are not identified 
w ith their carrying ship so as to be deemed to be 
gu ilty of contributory negligence, and their per
sona l representatives are entitled under Lord 
Campbell’s Act to maintain actions against the 
owners of the non-carrying ship. (H. of L. 
affirming Ct. of App.) The Bernina ........... 75, 257

35. Loss of life—Action fo r—Lord Campbell's Act 
— Both ships to blame—Measure of damages.—
Sect. 25, sub-sect. 9, of the Judicature Act 1873, 
providing that “  in  any cause or proceeding for 
damages arising out of a collision between two 
ships, i f  both ships shall be found to have been 
in  fault, the rules hitherto in force in the Court 
of Admiralty, so far as they have been at variance 
w ith  the rules in force in. the courts of common 
law shall prevail,”  has no application to actions 
under Lord Campbell’s Act instituted to recover 
damages for loss of life occasioned by a collision 
between two ships for which both aro to blame, 
and hence successful plaintiffs in such cases are 
entitled to recover fu ll damages, and are not limited 
by the Admiralty Court rule as to the division 
of damages to recovering only a moiety. (Ct. of 
App.) The Bernina ..............................................  75

36. Loss of life—Lord Campbell's Act—Judgment
by default— W rit of in qu iry—Practice.—Where, 
in an action for loss of life by collision under 
Lord Campbell’s Act instituted in  the Admiralty 
Division the defendant makes default in pleading, 
the plaintiffs are entitled, under Order XXVII., 
r. 4, to enter interlocutory judgment, and to have 
the damages assessed and apportioned by a jury, 
and a w rit of inquiry w ill be issued accordingly. 
(Adm. Div.) The O rv je ll......................................  309

37. Mersey Navigation Rules—Breach— Effect of— 
Lights.—The steamship H. at night ran into the 
barque E. at anchor in the river Mersey. By 
Order in Council of the 5th Jan. 1881, made under 
the powers of the Merchant Shipping Act 1862, 
every vessel when at anchor in the river Mersey 
shall carry two white lights, the after light being 
carried double the height of the foremost light.
The E. exhibited two anchor lights, both of which 
were about twenty feet above the deck. I t  was 
admitted by the defendants that they only saw the 
after light. Held, that the H. was to blame for 
a bad look-out, and the E. to blame for a breach 
of the regulation, i t  not being shown that in the 
circumstances of the case the breach could not 
have contributed to the collision. (Adm. Div.)
The Hermod ..........................................................  509

38. Mersey Navigation Rules—Stem light.—The
proper place to carry the stem ligh t proscribed 
by art. 5 of the Mersey Rules is from the centre 
of the taffra il, so that i t  is a foot or eighteen 
inches below it .  (Adm.) The Fire Queen ....... 146

39. Practice—Both ships to blame—Agreement to 
discontinue.—The owners of a ship, and the
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owners of the oargo on hoard it, respectively in 
stituted actions in  rem against another ship tor 
damage by collision. In  the ship action the 
parties signed a consent to “  this action being 
discontinued on the ground of inevitable acci
dent,”  and the registrar made an order for dis
continuance accordingly. In  the cargo action 
both ships were found to be in fault, ana 8 
defendants obtained a decree lim iting their 
liab ility . The plaintiffs in the ship action there
upon obtained an order from the court to rescind 
the order for discontinuance, and made a claim 
in the lim itation action against the fund incour .
Held (affirming the judgment of the court below), 
that they were entitled to do so, the agreement 
and consent order amounting only to a discon
tinuance, and not to a release of a ll rights. (H. 
of L.) The Kronprinz; The Ardandhu...... page 124

40. Practice—Double litigation—Lis a lib i pendens 
—English and foreign courts — Bail. The 
owners of the British ship R. and the owners ot 
her cargo sued the German steamship R. in the 
German Consular Court at Constantinople for 
damages for in jury to the cargo caused by colli
sion between the two vessels. An order was made 
therein for the arrest of the R., or for bail, sub
ject to the plaintiffs giving security for a certain 
sum. The action was proceeded with, but the 
plaintiffs never gave the required security, and 
consequently the R. was never arrested. The R. 
le ft Constantinople during the pendency of the 
action and came to England, where she was 
arrested in the present action in  rem instituted 
by the owners of cargo in respect of the same 
cause of action. Previously to the institution or 
the present action the defendants had ” '‘ve!\  ” 11 
in the action at Constantinople, to which port the 
R. was a constant trader, although the plain i s 
in  that action had never given the ̂  required 
security. The lim it of the defendants liab ility  
in the German Consular Court was the value ot 
the R., a sum considerably less than the lim it o 
their liability  in this country. Upon motion by 
the defendants to release the R. without giving 
bail, or to stay the action : H eld (affirming Butt,
J.), that bail having been given without the 
plaintiffs having deposited the required secun y, 
was givon voluntarily and not under compu sion, 
and that tho plaintiffs were not proceeding 
vexatiously in  instituting a second action in is 
country, and that the ship ought not o 
released. (Ct. of App.) The Reinbeck ..............

41. Practice—Authority of master—Right to sue—  
Foreign port— Cargo.—Sernble, that he ma
a ship carrying cargo, where his ship an S 
have been damaged by collision in or 
foreign port, has authority to institute a“  
in  rem in the foreign port against the offe^ d^  
ship on behalf of both ship and oargo, and the 
owners of the cargo cannot, so long as a 
is pending in their names, be allowe o y • 
authority (Adm. Div.) The Rembeck ........... 3bb

42. Practice—Interrogatories—Preliminary A c t -
Crew drowned.—In a collision action, wh**e ™8 
plaintiffs’ vessel was lost w ith a ll her ^ew  who 
could give evidence as to the collision, 
allowed the plaintiffs, before filing their statement 
of claim, to administer interrogatories to the 
defendants as to the circumstances of the 8?u?818n> 
including information given in the preliminary 
act. (Adm. Ct.) The Isle of Cyprus.................

43. Practice— Laches— Delay— T ria l—Ine. 8°}ll81°“
action in  rem the plaintiffs are not Umited to any 
specified time during whioh they mus ms 
their action, but where there has been a long

lapse of time between the collision and the ins ti
tution of the action, and the defendants seek to 
have the action dismissed on the ground of laches 
and delay, the question for the court in  each case 
is whether i t  is inequitable to allow the action to 
proceed, and in  determining this question the 
court w ill consider the opportunities the plaintiffs 
have had of arresting the defendants’ ship, the 
availability of the defendants’ witnesses, and all 
other circumstances affecting the possibility of 
securing a fa ir t r ia l ; and should the action be 
allowed to proceed, every reasonable presumption 
w ill be made at the hearing in favour of the 
defendants. (Adm.Div.) The Kong Magnus...page 583 

44 Practice—Laches—Delay—Tria l.—A collision 
having occurred between the British ship M. and 
the Norwegian steamship K. M. in  1878, the 
owners of the M. in  1889 instituted the present 
action in  rem. The K. M. was owned by a lim ited 
company in which there had been changes of 
interest since the collision. Between the dates 
of the collision and action the K. M. had been 
thirty-five times in  English ports, and twelve 
times in Scotch ports. Some of the crew of the 
K  M  were not available to give evidence. The 
defendants asked the court to refuse to entertain 
the action on the ground of laches and delay m 
its  institution. Held, that, although the plain- 
tiffs  had had several opportunities of arresting 
the K  M  the circumstances were not such as 
to make i t  inequitable for the action to proceed, 
but that in  trying the case the court would make 
every reasonable presumption in  favour of the 
defendants. (Adm.Div.) The Kong Magnus ... 583 

45 Practice — Nautical assessors — Evidence of 
nautical matters—Screw alley.—In  Admiralty- 
actions, where the court is assisted by nautical 
assessors, evidence as to matters of nautical skill 
and knowledge is not admissible, and henoe, 
whero in a damage to cargo action the judge 
found, on the advice of his assessors, that all 
screw alleys, however well made, may emit smells 
whioh may damage sensitive cargo stowed in the 
vicinity, the Court of Appeal, being assisted by 
assessors, refused to allow the appellants, the 
shipowners, at the hearing of the appeal, to call 
evidence to show that the particular screw alley 
did not emit a smell, on the ground that i t  was 
a question of nautical skill about which evidence 
could not be given. (Ct. of App.) The Assyrian 525

46. Practice—Nautical assessors — Reasons —  Ap
peal._Where in a collision action the nautical
assessors sitting in the Admiralty Division re
duce their reasons into writing, parties appealing 
from the decision are not entitled to see these 
reasons or have copies of them for the purposes
of the appeal. (Ct. of App.) The Banshee ......  130

47. Practice—Preliminary act—R. S. C1., Order XIX.,
r . 28.—The principle of filing a preliminary act, 
under Order XIX., r. 28, applies to every division 
of the H igh Court, and is not confined exclusively 
to actions in the Admiralty Division. (Q. B. Div.) 
Secretary of State for Ind ia  v. Hewitt and Co. 
Limited .................................................................. 384

48. Practice— Preliminary act — Queen’s Bench
Division.— Where owners of cargo laden on a 
barge sued the owners of a vessel in the Queen’s 
Bench Division for damage to the cargo caused by 
a collision between the barge and defendant’s 
vessel, the court ordered the plaintiff to file a 
preliminary act. (Q. B. Div.) Secretary of State 
for India  v. Hewitt and Co. Limited ..................  384

49. Practice — Preliminary act — Queen’s Bench 
Division.—Where the owner of a barge sued the 
owners of a tug in the Queen’s Bench Division
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for damage to the barge and her cargo caused by 
the tug towing her into collision with another 
vessel, the Court refused to order the plaintiffs 
to file a preliminary act. (Q. B. Div.) Arm
strong and Co. v. Oaselee and others .......... page 353

50. Practice—Sale of ship—Damages.—Where the 
plaintiffs in a collision action in  rem applied to 
the court to order a sale of their ship so as to 
bind the defendants on the question of damages 
hereafter, the Court refused the application.
(Adm. Div.) The Wexford .................................. 244

51. Regulations fo r Preventing Collisions at Sea— 
Breach.—An infringement of the Regulations for 
Preventing Collisions at Sea, which by no possi
b ility  could have anything to do with the col
lision, w ill not render a ship liable. (Priv. Co.)
The Glamorganshire .............................................. 344

52. Regulations for Preventing Collisions at Sea—
Breach, effect of—Onus of proof.—In a collision 
action where either party has infringed the Regu
lations for Preventing Collisions at Sea, he  ̂is 
deemed to be in fault unless he can establish 
that the infringement could not possibly have 
caused or contributed to the collision ; and i t  is 
the duty o f the judge to determine upon the evi
dence whether or not the party committing the 
breach has satisfied the burden of proof that the 
breach could not possibly have occasioned or 
contributed to the collision. (Ct. of App.) The 
Duke of Buccleugh .................................................  471

53. Regulations fur Preventing Collisions at Sea, 
art. ‘¿.—Breach—Effect o f—The steamship A. 
collided with the sailing ship B., striking her on 
the port bow w ith her stem. The red light of 
the sailing ship was obscured by the foresail to a 
vessel substantially right ahead. The steamship 
approached the sailing ship on a bearing never less 
than one point to two and a half points on the 
port bow, and the red light of the sailing ship 
was in fact always open to the steamship. Held, 
that, on the proper construction of sect. 17 of 
the Merchant Shipping Act 1873, although the 
sailing ship had infringed the regulations as to 
lights, the court was bound to consider the evi
dence as to whether such infringement could in 
fact have contributed to the collision, and that, 
as in the circumstances the infringement could 
not possibly have contributed to the collision, the 
owners of the sailing ship were not to blame.
(Ct. of App.) The Duke of Buccleugh ..............  47l

54. Regulations for Preventing Collisions at Sea—
Breach of—Merchant Shipping Act 1873.—Where 
those in  charge of a ship, although exercising 
reasonable care, do not in fact know, and have 
not the means of knowing, that they are in fring
ing one of the Regulations for Preventing 
Collisions at Sea, the ship w ill not be held in 
fault under sect. 17 of the Merchant Shipping 
Act 1873 (36 & 37 Viet. c. 85. (H. of L.) The 
Theodore H. R and .................................................. 422

55. Regulations fo r Preventing Collisions at Sea 
Breach—Necessity.—Where one of the Regula
tions for Preventing Collisions at Sea has been 
infringed by a vessel, the fact that the infringe
ment is comparatively venial, and that the reck
less navigation of the other vessel is the principal 
and primary cause of the collision, does not 
justify the court in absolving the vessel guilty of 
infringement from blame unless necessity for 
such infringement is established. (Priv. Co.)
The Aratoon A pear.................................................. 491

56. Regulations for Preventing Collisions at Sea— 
Breach—Practice—Evidence—Onus of proof— In 
considering whether a breach of the Regulations 
for Preventing Collisions could possibly have

contributed to a collision, the court must take 
into consideration the whole of the evidence, even 
where there is a conflict, subject to the qualifica
tion that the onus of proof lies on those infringe- 
ing the Regulations ; and i f  upon such evidence 
the court comes to the conclusion that the breach 
could not possibly have contributed to the 
collision, the ship committing i t  is not to be 
deemed to blame in respect thereof. (Adm. D iv.)
The Hermod ..................................................W  509

57. Regulations fo r Preventing Collisions at Sea, 
art. 16—Crossing ships—Narrow channel—Car
diff drain.—Art. 16 of the Regulations for 
Preventing Collisions at Sea, directing that if  
two steamships are crossing so as to involve risk 
of collision the ship which has the other on her 
starboard side shall keep out of the way of the 
other, applies in a narrow channel where i t  is the 
duty of steamships to keep to that side of mid
channel which lies on their starboard side ; and 
hence, where a steamship going up Cardiff Drain 
sees a vessel on her starboard side coming down 
the channel from the Roath Basin, i t  is her duty 
to keep out of the way of the other, and the duty 
of the latter under art. 22 to keep her course ; and 
if  the latter, instead of doing so, ports to get on 
to the starboard side of the channel, she is to 
blame for breach of art. 22 of the Regulations.
(Ct. of App.) The Leverington ..........................  7

58. Regulations for Preventing Collisions at Sea, art.
10—Fishing vessel— Trawl gear fast—Signal 
—Foghorn.—When a fishing vessel becomes 
stationary in consequence of her gear getting 
fast to a rock or other obstruction,it is her duty, 
under art. 10 (d) of the Regulations for Prevent
ing Collisions, to make the fog signal for a vessel 
at anchor, even though there be no fog, and if  she 
fails to do so she is guilty of a breach of the Régu
lions. (Adm. Div.) The Warwick ..................  545

59. Regulations for Preventing Collisions at Sea, art.
10 —Fishing vessel—Trawler—Lights—Sailing 
ship—Duty to keep clear.—Where a steam trawler 
w ith her trawl down is going so slowly that there 
would be difficulty in getting out of the way of 
other vessels, i t  is her duty to carry the extra
ordinary lights prescribed by the schedule, Part 
I. of the Order in Council, dated the 30th Dec. 
1884, and made in pursuance of the Merchant 
Shipping Act Amendment Act 1862, and not the 
ordinary lights of a steamship under way ; and if  
she is carrying the former lights she is relieved 
from the duty prescribed by art. 17 of the Regu
lations for Preventing Collisions, of getting out 
of the way of sailing ships. (Adm. Div.) The 
Tweedsdale........................................ ....................  430

60. Regulations for Preventing Collisions at Sea, 
art. 18— Duty to stop and reverse—Speed—Onus 
of proof.—When two steamships are approaching 
so as to involve risk of collision, and it  is the duty 
of one to keep out of the way, and of the other to 
keep her course, the latter is bound to comply 
w ith art. 18 of the Regulations, as to slackening 
her speed or stopping and reversing if  necessary; 
and if  she does not do so the onus lies upon her 
to show that to continue her speed was in fact 
the best and most soamanlike manœuvre under 
the circumstances. (H. of L.) The Memnon ... 488

61. Regulations for Preventing Collision at Sea, art.
18—Duty to stop and reverse—Risk of collision.—
The steamship M. sighted the masthead and green 
ligh t of the steamship S., distant about three 
miles, and bearing about two and a half points on 
the port bow. When the S. got within three ship’s 
lengths of the M., s till showing her masthead and 
green lights at a bearing of four points on the 
port bow, she suddenly starboarded, and, although
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the AT. immediately stopped her engines, a col
lision occurred. The Court, having held that 
the 8. was *o blame, further found that 
the respective courses of the vessels were such 
that had the 8. kept her course and not star- 
boarded she would have passed one and a half 
ship’s lengths astern of the M., and that the best 
and most seamanlike manoeuvre for the M. was o 
continue her speed as she did, but that there w m  
in  fact risk of collision before the 8 starboard© , 
and that the M. was to blame for breach of art.
18 in not stopping sooner. (Ct. of App.) 1 e 
Memnon .........................................................paQ&

62. Regulations for Preventing Collisions at
art. 18—Duty to stop and reverse—Risk of 
collision.—Where two steamships are approach
ing so as to involve risk of collision, and i t  is 
the duty of one to keep out of the way 
and of the other to keep her course, the 
latter is bound to comply w ith art. 18 of 0 
Regulations as to slackening her speed or stopping 
and reversing, notwithstanding the fact that y 
continuing her speed may be the best and mos 
seamanlike manoeuvre for the purpose of avoi 
ing a collision. (Ct. of App.) The Memnon......

63. Regulations for Preventing Collisions at Sea, 
art. 18—Risk of Collision.—Semble, that i f  i t  is 
shown by a ship not complying with art. o 
the Regulations that, taking into considéra ion 
all the circumstances of the case, comp ianc 
w ith the regulation would have increased 
risk, such non-compliance w ill not cause the ship 
to be held in fault. (H. of L.) The Memnon...

64. Regulations fo r Preventing Collisions at Sea, 
art. 18—Fog— Duty to stop and reverse.—U a 
steamship is approaching another in a dense og, 
without the means of ascertaining, except by tog 
signals, the course which the other is pursuing,
unless there are indications to convey to a seaman
of reasonable skill that they are in such a posi
tion as to pass well clear of each other, i t  is er 
duty to stop and reverse, under art. 18 ot 0 
Regulations for Preventing Collisions, an (in 
the absence of other circumstances making i 
dangerous to do so) she w ill be held to blame i 
she does not, and a collision takes p ace.
(H. o fL .) TheCeto .............................................

65. Regulations fo r Preventing ColUswns at Sea,
art. 12 — Fog — Sailing ship —  Tacking iog  
signal.—"Where a sailing vessel is tackine m a 
fog, she is not relieved during the manoeuvre 
from giving the signals prescribed by art. oi 
the Regulations for Preventing Collisions at Sea, 
and i t  is her duty until she gets the wind on to 
the side other than that on which she has had i t  
to treat herself as s till on the tack on which she 
was when she began to go about and to make tne 
prescribed signal, and only to chane-e that signal 
when she gets the wind on the other side. 
(Adm. Div.) The Constantia ..............................

66. Regulations for Preventing Collisions at Sea,
Art. 13—Fog—Speed—Stopping. I f  a steamer 
in a fog cannot reduoe her speed sufficiently to 
comply w ith art. 13 of the Regulations for Pre
venting Collisions at Sea, without occasionally 
stopping her engines, i t  is the duty of
charge of her so to stop them. (Adm. Div.) ^  
The Resolution .....................................................

67. Regulations for Preventing Collisions at Sea, 
art. 18 — Fog — Speed — Stopping .—Where an 
officer in charge of a steamship in a dense og 
hears a whistle apparently two to three poin s 
on the bow, but cannot be sure of the bearing 
within a point or two, and does not know the 
heading of the vessel whistling, i t  is his duty to

diminish the speed of his vessel to the utmost to 
give him time to ascertain the manœuvres of the 
other vessel, and for that purpose he must either 
reduce the speed un til the engines are only just 
moving, or he must stop them, but he need not 
necessarily continue to keep them stopped, but 
only sufficiently to diminish his way, and when 
he is beginning to lose steerage way, then and 
only then, may put them on again, but as slowly 
as is possible. (Adm. Div.) The Rosetta...page 310

68. Regulations for Preventing Collisions at Sea,
art. 12 — Fog — Steam-whistle—Lookout.—The 
fact of a steam-whistle alleged to have been 
blown in  a fog not being heard by those on an 
approaching ship is not necessarily proof that 
there was a bad look-out on the approaching 
ship, as the direction in which and the distance 
from which the sound would be heard is uncer
tain. (Adm. Div.) The Rosetta..........................  310

69. Regulations fo r Preventing Collisions at Sea, 
art 22—Keeping cowrse— Overtaking vessel.— 
Semble, that a vessel, which is being overtaken 
by another, is not to blame within art. 22 of the 
Regulations i f  she alters her course at such a 
distance ahead of the overtaking vessel that the 
latter can, by the exercise of reasonable care, 
keep out of the way of the former. (Ct. of App.)
The Banshee .........................................................  221

70. Regulations fo r Preventing Collisions at Sea,
art. 22—Keeping course—Overtaking vessel.—  
Quaere, what is the duty of a vessel which is being 
overtaken as to keeping her oourse when i t  
becomes necessary for her to manœuvre for 
another vessel. (Ctî of App.) The Banshee....... 221

71. Regulations for Preventing Collisions at Sea, 
arts. 22, 23—Keeping course —  Special circum- 
stances.—Where two ships are approaching one 
another so as to involve risk of collision, and i t  is 
the duty of one to keep her course and of the 
other to keep out of the way, the officer in charge 
of the former ought, as soon as i t  is obvious to 
him that keeping his course w ill involve im
mediate danger, to alter i t  and to exercise his 
best judgment to avoid danger ; but, in  consider
ing his conduct, i t  must be remembered that i f  
i t  is the gross negligence of the other vessel 
which places him in difficult position of having to 
judge whether, and i f  so, how, he is to alter his 
course, great allowances must be made for him.
(Ct. of App. andH. of L.) The Tasmania ...381, 517

72. Regulations for Preventing Collisions at Sea, arts.
22,23—Keeping course—Steamer and sailing ship.
—The fact that a steamship is neglecting to keep 
out of the way of a sailing ship does not make i t  
the duty of the sailing ship to take measures to 
avoid a collision, except possibly in  very excep
tional circumstances, beoause i t  is possible for a 
steamship to act for a sailing ship up to almost 
the last moment, and any action on the part of 
the sailing ship might be liable to increase risk
of collision. (Adm. Div.) The Highgate..........  512

73. Regulations for Preventing Collisions at Sea, 
art. 23—Keeping course — Departure from— 
Special circumstances.—The s.s. i f .  was ap
proaching the sailing ship S. for several minutes, 
w ith her masthead and red lights open, on the 
starboard bow of the S. The S. kept her course 
t i l l  a collision was imminent, and then hard-a- 
ported, but the if .  w ith her port side struck the 
stem and port bow of the S. The H. admitted 
that she was to blame, but contended that the S. 
was also to blame for breach of art. 23 of the 
Regulations, in  not manoeuvring for the H. after 
she saw the H. persisting in doing nothing to 
keep out of her way. Held, that the 8. was not to

b
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blame, as the oireumstances were not such as to 
require the 8. to alter her course and manœuvre 
for the H. (Adm. Div.) The Highgate.......page 512

74. Regulations fo r Preventing Collisions at Sea,
art. 3—Lights— Cathead— Obscuration. — Where 
in  a collision action i t  is alleged that there has 
been a breach of the regulations as to lights, the 
question to be determined is whether there has 
been a reasonable compliance—a litera l com
pliance is not intended ; and henoe a vessel whose 
side lights are obscured by the catheads to the 
extent of two and a half to three' degrees on either 
bow sufficiently complies w ith  the regulations. 
(Adm.) The Fire Queen .....................................  146

75. Regulations for Preventing Collisions at Sea, 
art. 3—Lights—Place.—I t  is not an infringement 
of art. 3 of the Regulations for Preventing Col
lisions at sea, to carry side lights in the rigging.
P. C.) The Glamorganshire..................................  344

76. Regulations fo r Preventing Collisions at Sea, 
art. 5—Lights—Ship not under command.—A 
ship temporarily aground in a fairway is “  not 
under command ”  within the meaning of the 
Regulations for Preventing Collisions at Sea, and 
should therefore in such circumstances exhibit 
the three lights required by the regulations. 
(Hanseatic Ct. of App.) The John Johnasson... 39 n.

77. Regulations for Preventing Collisions at Sea,
art. 11—Lights—Flare-up— Overtaking vessel.-— 
Where the lights of an overtaking vessel are 
sighted about two miles off, and a flare-up light 
is exhibited for a short time from the vessel which 
is being overtaken, and a collision occurs about 
ten minutes after the extinction of the flare-up, 
without any further ligh t being exhibited, art. 11 
of the Regulations for Preventing Collisions at 
Sea is infringed, as i t  is the duty of a vessel 
which is being overtaken to exhibit a white or 
flare-up light at reasonable intervals so long as 
the other vessel continues to be overtaking. 
(Adm. Div.) The Esseqwibo..................................  276

78. Regulations for Preventing Collisions at Sea,
art. 11—Lights—Fixed stem light— Crowded 
waters.—In  orowded waters, where a vessel is 
being frequently overtaken by others, she does 
not contravene the Regulations for Preventing 
Collisions at Sea by carrying a fixed stem light. 
(Adm. Ct.) The Stakesby......................................  532

79. Regulations for Preventing Collisions at Sea, 
art. 11—Lights—Fixed stern light.—Semble, a 
vessel oarrying a fixed stem light, the rays of 
which show within the area of the side-lights, 
must be held to blame i f  a collision ocours, un
less she can show that the carrying of such a 
light could not have contributed to the collision.
(Adm. Div.) The Imbro ......................................  392

80. Regulations for Preventing Collisions at Sea, 
art. 11—Lights—Fixed stern light.—Semble, i t  
is a breach of the Regulation.' for Preventing 
Collisions at Sea to carry any fixed stem light, 
as the Regulations only contemplate a stern light 
being shown when there is a vessel overtaking.
(Adm. Div.) The Imbro ......................................  392

81. Regulations for Preventing Collisions at Sea, 
art. 11— Light—Stern light.—I t  is a breach of 
the Regulations for Preventing Collisions at Sea 
to oarry a fixed stern light, the rays of which 
show within the area of the side lights. (Adm.
Div.) The Imbro .................................................. 392

82. Regulations for Preventing Collisions at Sea, 
art. 11—Lights—Stern light— Overtaking vessel. 
—Where one of two ships is abaft the beam of 
the other in such a position that the hinder ship 
cannot see the side lights of the leading ship, and

the former is going at a greater speed than the 
latter, and getting nearer to her, the latter is a 
“  ship whioh is being overtaken by another”  
within the meaning of art. 11 of the Regulations 
for Preventing Collisions at Sea, even though 
the hinder ship broadens on her quarter ; and she 
is in such circumstances bound to show a stem 
ligh t in sufficient time to enable the other, by the 
exeroise of reasonable precautions, to avoid risk 
of collision. (Ct. of App.) The Main .......page 37

83. Regulations for Preventing Collisions at Sea, 
art. 11—Lights—Stem light—Overtaking vessel.
—The range of the stem ligh t prescribed by 
art. 11 of the Regulations for Preventing Col
lisions at Sea ought never to overlap that of the 
side lightB, and i f  i t  is oarried in any way other 
than is necessary to warn overtaking vessels, i t  is 
an infringement of the regulations. (Adm. Div.)
The Palinurus ..................... ............................... ’ 271

84. Regulations for Preventing Collisions at Sea, art.
11—Lights—Stern light—Pinnacle.—Although 
the exhibition of an ordinary binnacle ligh t may 
in some circumstances be a compliance with art.
11 of the Regulations for Preventing Collisions 
at Sea, such a light, owing to its peculiar con
struction and form, is not calculated to give the 
warning required by the article, and ought not to 
be used for the purpose. (Adm. Div.) The 
Patroclus.................................................................. 285

85. Regulations for Preventing Collisions at Sea, 
art. 14—Sailing ship—Luffing— Trade winds.—
The custom of sailorB to treat sailing ships when 
in the trades as olose-hauled ships when they are 
sailing a point or two from being as close-hauled 
as they can lie, does not affect the legal construc
tion of the regulation, and the court w ill not 
exonerate vessels so sailing from duties applicable 
to sailing ships in other latitudes. (Ct. of App.)
The E arl Wemys......................................................  407

86. Regulations for Preventing Collisions at Sea, 
art. 14—Sailing ship—Luffing— Trade winds.—
The sailing ship E. W. while sailing free in the 
trades, saw the red ligh t of the sailing vessel A. 
on her starboard bow. The A. was sailing close- 
hauled (as i t  is called in the trades), but was in 
fact not as close to the wind as she could lie. As 
the vessels approached the E. W. ported to keep 
out of the way of the A. A t about the same 
the A. not only luffed up as close as she oould to 
the wind, but also went a litt le  farther under a 
starboard helm, thus counteracting the porting 
of the E. W. and a collision occurred. Held, 
that the A. altered her course in breach of art.
22 of the Regulations for Preventing Collisions, 
and was to blame for the collision. (Ct. of App.)
The E arl Wemys...................................................... 497

87. Regulations fo r Preventing Collisions at Sea, 
art. l i —Sailing ship—Luffing.—Semble, a sailing 
ship is close-hauled within the meaning of art.
14 of the Regulations for Preventing Collisions if  
she is sailing half a point free of the nearest she 
can lie to tho wind, but not i f  she is two points
off. (Ct. of App.) The E arl Wemys,.................. 407

88. Regulations for Preventing Collisions at Sea, 
art. 14 Sailing ship—Luffing.—The decisions 
holding that a vessel close-hauled, w ith her 
yards braced Bharp up, may lu ff dose to the wind 
does not justify  a vessel close-hauled, but rather 
off the wind, in luffing to the extent of 2£ points 
when approaohing a vessel whose duty i t  is to get 
out of her way. (Adm. Div.) The E arl Wemys 364

89. Regulations for Preventing Collisions at Sea, 
art. 18— Time of application— Risk.—The Regu
lations for Preventing Collisions at Sea only 
apply at a time when two vessels have approaohed
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so near to one another that, i f  either of them 
does anything contrary to the regulations, risk 
of collision w ill be involved. (Ct. of App.) The 
Banshee ........................................... ............. JW« 221

90. River Navigation—Rounding 'points Duty to
wait.—Where two steamships going in opposite 
directions in the Scheldt sight one another, one 
above a point and the other below i t  in  the river, 
and i f  both keep on they w ill meet at the point, 
i t  is the duty of the steamer navigating against 
the tide to wait un til the other steamer has 
passed clear. (Adm. Div.) The Talabot ..........  602

91. Tees Conservancy rules—Starboard side of river 
—Port helm.—Arts. 17 and 18 of the River Tees 
Conservancy Bye-laws, providing that ships 
shall keep “  the starboard side of the^ river so 
that the port helm may always be applied,”  and 
that a “  steamship, when approaching another 
ship on an opposite course or from an opposite 
direction, shall before approaching within th irty  
yards slacken her speed, and keep as near as 
possible to the starboard side of the river,”  are 
to be observed even when vessels are approach
ing one another so as to show each other their 
green lights, and nothing w ill excuse the non- 
observance of these rules but extreme necessity.
(Ct. of App.) The Mary Lohden..........................

92. Thames Conservancy Rules 1872, art. 19
Anchorage ground—Anchor a-cockbill.—Where a 
vessel, intending either to moor at one of the 
buoys or anchor in the anchorage ground in 
Gravesend Reach, finds a ll the buoys occupied, 
and, on passing the last buoy, gets her anchor 
a-cockbill for the purpose of bringing herself to 
anchor on finding a suitable place, and, after she 
has got a short distance above the buoys, a 
collision occurs and damage is done by the 
anchor, such anchor is only a-cockbill during 
such time as is “  absolutely necessary ’ for bring
ing her to anchor within the meaning of art. 19 
of the Rules and Bye-laws for the Navigation of 
the River Thames 1872. (Adm. Div.) The City 
of Delhi .........................................................

93. Thames Conservancy Rules 1872, aft.,
Anchorage Ground—Gravesend Reach. Where 
a vessel intending either to moor at one of t  e 
buoys or anchor in the anchorage ground in 
Gravesend Reach, moves from buoy to buoy o 
select one, and, finding them a ll occupied, anc ors 
a short distance above the last of the buoys, s e 
does not navigate within the anchorage 
in contravention of art. 15 of the Rules an ye- 
laws for the Navigation of the River 1 am 
1872. (Adm. Div.) The City of D e lh i..............

94. Thames Conservancy Rules 1880, arts. 6 and 7 
Barge dredging w ith mast down Vesse un er 
way—Lights.—A  sailing barge at night dredging 
down the Thames stern first on the ebb tide, w ith 
her anchor touching the ground, and er mas ̂ 
lowered, is neither a “  sailing vessel under w y, 
nor a vessel at anchor w ith in the meaning ot arts.
6 and 7 o f the  B a les  and Bye-law s fo r  the  N a v i
ga tion  o f the  B iv e r  Thames, and is th e r° £° “ > 
ne ithe r bound to  ca rry  side lig h ts  nor an 
lig h t ,  and i f  she shows a w h ite  globe l ig h t  she 
does a l l  th a t prudence requires. (Adm . D iv .) ine  ^  
Indian Chief ....................................................... .

95. Thames Conservancy Rules, 1872, art. 20—Dum 
barges—Anchor—Fog.—Dumb barges in 
Thames do not carry anohors.and have no means 
of bringing themselves up except by going ashore 
or fastening on to anything they may come 1 
contact with, and hence a dumb barge s a 
on her voyage in clear weather and ge mg 1 
fog, is not gu ilty of negligence i f  she comes into
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contact w ith a vessel moored in the river, and i f  
that vessel in  breach of the Buies and Bye-laws 
for the Navigation of the B iver Thames has her 
anchor not stock-a-wash, and the barge is thereby 
injured, the vessel so moored is solely responsible 
for such damage. (Adm. Div.) The Rose of
England ..........................................................Pa9e 304

96. Thames Conservancy Rules 1880, art. 24— 
Crossing ship.—A steamship ceases to be “  cross
ing from one side of the river towards the other 
side ”  within the meaning of art. 24 of the Buies 
and Bye-laws for the Navigation of the Biver 
Thames, when her stem has got so far across that 
i t  can go no further, although she is s till athwart 
the stream ; but where a vessel is swinging for 
the purpose of turning in  the river w ith her 
anchor down but not holding, she is not a crossed 
Bhip i f  she is s till moving towards the shore, 
although she may have got more than athwart, 
and although her stem may be swinging to the 
tide. (Ct. of App.) The River Derwent ........... 467

97 Thames Conservancy Rules 1830, art. 24— 
Crossing ship.—The steamship A., having come 
up the Thames as far as Bugsby’s Beach on the 
flood tide, was about to turn head down, and, 
having whistled, her helm was ported and anchor 
let go so that i t  might dredge, and she began to 
swing round. Meanwhile the steamship R. D., 
which had been coming up the river astern of the 
A  instead of taking any steps to keep out of the 
way of the A, although she saw that the A. was 
doing nothing to keep out of her way in obedi
ence to art. 24 of the Thames Buies and Bye
laws, came on and collided v ith  the A. Held, 
that both vessels were to blame, the A., because 
being a crossing ship, she neglected to keep out 
of the way of the R. D., and the R. D. because, 
after she saw that the A. was neglecting her duty to 
keep out of the way, she failed to take any steps 
in sufficient time to avoid the collision. (Ct. of 
App.) The River Derwent .................................. 467

98. Thames Conservancy Rules 1880, arts. 24, 25—■
Crossing ship—Keeping course.—Where a vessel 
lying at anchor in the river Thames head to tide 
gets under way for the purpose of proceeding up 
or down the river w ith the tide, and in  turning 
round she has to work across the river, she is a 
steam-vessel “  crossing from one side of the river 
towards the other side ”  w ith in the meaning of 
art. 24 of the Buies and Bye-laws for the Navi
gation of the Biver Thames, and i t  is her* duty 
to keep out of the way of vessels navigating up 
and down the river, and of the latter to keep 
the ir course, under art. 25. (Adm. Div.) The 
Schwam...................................................................... ^39

99. Thames Conservancy Rules 1872, arts. 10,12—
Fog—Anchorage ground.—Although a vessel may 
be justified in anchoring in the fairway of the 
Thames through being overtaken by a dense fog, 
such a place is not a proper anchorage ground 
under arts. 10 and 12 of the Thames Buies and 
Bye-laws 1872, and the duty lies on those in 
charge of her to move her as soon as they reason
ably can, and if  a collision oocurs whilst she is 
so anchored, the question w ill be, whether be
tween the time of her anchoring and the collision 
the weather was such that she could reasonably 
have been removed. (Adm. Div.) The Agua- 
dillama............. ........................................................  390

100. Thames Conservancy Rules—Fog—Steamship 
under way—Dredging up.—A steamship bound up 
the Thames on a flood tide ought not to leave a 
wharf and get under way in a dense fog, and, 
semble, i f  a vessel is overtaken by a dense fog in 
such circumstances, the proper mode for her to
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go up is dredging up stern first w ith  her anchor 
down, so that she can be brought up at any 
moment. (Adm. Diy.) The Aguadillana ... page 390

101. Thames Conservancy Buies 1880, art. 21—
Steamer and sailing vessel—Steamer unable to 
get out of way.—Where a steamship navigating 
the E iver Thames is in  suoh a position, through 
no fau lt of those in charge of her, that i t  is un
safe or impracticable for her to keep out of the 
way of a sailing vessel, i t  is the duty of the sail
ing vessel, under art. 21 of the Eules and Bye
laws for the Navigation of the Eiver Thames, on 
hearing the steamer’s whistle sounded as therein 
provided, to keep out of the way of the steamer. 
(Adm. Div.) The Longnewton..............................  302

102. Thames Conservancy Rules, 1880, art. 21— 
Steamer and sailing vessel— Steamer unable to 
get out of the way.—Quaere, Is a sailing vessel, on 
hearing a steamer whistling, as required by 
art. 21 of the Thames Bye-laws, bound to keep 
out of the way of the steamer without knowing 
that i t  is in  fact unsafe or impracticable for the 
steamer to keep out of her way ? (Adm. Div.)
The Longnewton................. ....................................  302

103. Tug and tow— Contract—L iab ility  of tow.—
The fact that a tow does not come into contact 
with, or do damage to, a vessel w ith which the 
tug collides w ill not release the owners of the 
tow from liab ility  i f  the damage is occasioned by 
the negligence of the tow. (Adm. Div.) The Niobe 300

104. Tug and tow—Joint tort feasors—Division of 
damages.—In a collision action in  rem, where a 
tug and tow are both pronounced to blame for a 
collision w ith another vessel, the owner of the 
latter vessel may enforce the judgment for the 
whole of his damages against either or both the 
defendants, and the defendants are not entitled 
to have the decree so drawn up that half only of 
the tota l damages is recoverable from each de
fendant. (Adm. Div.) The Thomas Joliffe ....... 605

105. Tug and tow—L iab ility  of tow—Hopper barge
— Master and servant.—Where a hopper barge in 
charge of two men which had no motive power 
but which was provided w ith a rudder, was, by 
the negligence of her tug, towed into collision 
w ith another vessel, i t  was held that the owners 
of the tow were not liable for the negligence of 
the tug. (Adm. Div.) The Quickstep ..............  603

106. Tug and tow—Liab ility  of tow—Master and 
servant.—Where a tow is liable for the negli
gence of the tug which causes a collision is a 
question of fact in  each case, and depends upon 
whether, in  the circumstances, those in oharge of 
the tug were so far under the oontrol of the mas
ter of the tow as to be the servants of the 
owner of the tow. (Adm. Div.) The Quickstep.. 603

107. Tug and tow---Night towage—Responsibility of
tow.—I t  is the duty of those in charge of a tow, 
which is being towed under an ordinary towage 
oontraot by night at sea, to control and superin
tend the navigation of tug and tow, and her 
owners are liable fo r damage occasioned by the 
negligence of the tug, unless i t  is the result of a 
sudden manœuvre which i t  is impossible for the 
tow to control. (Adm. Div.) The Niobe ..........  300

108. Tug and tow—Night towage—Responsibility 
of tow.— W h ils t the  sh ip  N. was be ing towed 
under an o rd in a ry  towage co n tra c t b y  n ig h t a t 
Bea w ith  a long  scope o f hawser, bo th  she and 
he r tu g  co llided  w ith  the  sa ilin g  sh ip  V. The 
owners o f the  tu g  ad m itted  l ia b i l i ty .  I t  was 
proved th a t the re  was a bad look-ou t on the tow , 
and th a t i f  those on board he r had seen the  
approaching vessel and given the  tu g  orders in  
due tim e , the  co llis ion  m ig h t have been

avoided. Held, that the tug was under the con
tro l of the tow, and that the owners of the tow 
were liable for the damage. (Adm. Div.) The 
Niobe ..............................................................page 300

109. Tyne Navigation Rules, art. 22— Vessel cross
ing river.—The duty imposed by art. 22 of 
the Eules for the Navigation of the Eiver Tyne 
upon vessels crossing the river not to cause ob
struction, injury, or damage to other vessels, does 
not require them in  any event to get out of the 
way of vessels going up or down, and they are at 
liberty when crossing at a proper time and in a 
proper manner to do so at such times as may be 
convenient to themselves, and vessels proceeding 
up and down must take" the ordinary precautions 
to avoid collision w ith crossing vessels. (Adm. 
Div.) The Thetford ..............................................  179

110. The Navigation Rules, art. 20— Vessel entering
river—Side of mid-channel.—A vessel entering the 
Tyne is bound, under bye-law 20 for the Eegula- 
tion of the Eiver Tyne, directing that vessels 
shall be brought into port to the north of mid
channel, to get on to a course to enable her to 
enter on the north side when at some consider
able distance outside the pier-heads ; and i f  she 
crosses from south to north of mid-channel, when 
close up to the pier, heads, she thereby infringes 
the bye-law. (Ct. ofApp.) The Harvest ........... 5

111. Vessel at anchor—Ship colliding—Primd facie 
evidence of fau lt.—Where a ship is shown to 
have been properly at anchor w ith her anohor 
light burning, and is struck and damaged by 
another ship, the fact of the collision is primd 
facia  evidence of negligence on the part of the 
ship in motion, and the onus is upon the la tter 
to prove that the collision was not occasioned by 
her negligence. (Ct. of App.) The Annot Lyle... 50

112. Vessel at Anchor—-Steamship—Primd facie
evidence of fau lt.—The fact of a vessel under 
steam colliding w ith a ship at her moorings in 
daylight is primd facie evidence of fa u lt ; and her 
owners cannot escape liab ility  except by proving 
that a competent officer oould not have averted 
the collision by the exercise of ordinary care and 
skill. (P. C.) The City of Peking......................  396

113. Vessel at anchor — Steamship — Current—
Neglect to let go anchor.—Where a steamship 
under way collided w ith a vessel at her moorings 
in  daylight in  consequence of an exceptional cur
rent, known to bo a possible though improbable 
occurrence, and i t  was proved that there was 
delay in dropping her anchor, and that the other 
anchor was not in readiness, she was found to 
have neglected ordinary precautions, and her 
owners were held liable. (P.C.) The City of 
Peking...................................................................... 396

See Carriage of goods, Nos. 3, 28, 29, 35, 36 — 
Compulsory pilotage, No. 2— County Courts 
Admiralty Jurisdiction, Nos. 2, 3—Damage to 
Can-go—Marine Insurance, Nos. 6, 17—Practice 
No. 2.

COMMISSION.
See Naval Discipline Act, Nos. 1, 2, 3—Shipowners,

No. 5.

COMPANY.
See Mortgagor and Mortgagee, No. 7.

COMPULSION OP LAW.
See Mortgagor and Mortgagee, Nos. 2, 3.

COMPULSOEY PILOTAGE.
1. British ship—Place north of Boulogne. — A 

British ship which is one of a line of vessels
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making regular voyages from London to Japan 
and ports in the East, and back to London, and 
thence to ports in Europe north of Boulogne, 
and back to London, is a ship trading o a 
“ place in  Europe north of Boulogne within 
the meaning of sect. 379 of the Merchant Shipping 
Act 1854, where she on a return voyage from the 
East goes to London, discharges her crew an 
part of her cargo, and then w ith the remainder ot 
her cargo and a crew of runners, sails for Ams er 
dam, and she is therefore exempt from compu - 
sory pilotage. (Q.B.Div.) Courtney v. Cole...page iw

2. Collision—Place north of Boulogne Repairs
Port of London.—A  vessel trading from Liver
pool to Hamburgh, which, in consequence ot a 
collision, puts into the port of London for repairs, 
and then proceeds on her voyage, is a s  ip 
trading to a “  place in Europe nort o 
Boulogne,”  within the meaning of sect. 379 ot 
the Merchant Shipping Act 1854, and is ere- 
fore exempt from compulsory pilotage m t  e 
London district, and cannot thereby csc^Pe 
liab ility  for a collision. (Adm. Div.) e 
Sutherland.............................................................

3. Compulsion—Harbour authority Power to make
bye-laws and appoint pilots—Penalties.-- 18
competent for a harbour authority, whic a 
power to make bye-laws regulating ^he naviga
tion of their harbour and to appoint ™
make pilotage compulsory by means of sue y 
laws, and to impose penalties for disobedience 
them. (Ct. of App.) The Ruby.....................

4. Compulsion—Penalty—Public local A c i-^ iv e r  
Dee.—Where a public local Act, in force e o 
the passing of the Merchant Shipping Ac
and regulating a port, imposes a penalty °n_a- 7 
unlicensed person taking upon himself to con 
or pilot any ship into or out of a port, pi o 
is compulsory. Hence pilotage is C°™PU 8 ̂
fo r certain vessels navigating the Bee. (<«£.• •/
Jones and another v. Bennett................................ *

5. Foreign ship—Merchant Shipping Amend wen 
Act 1889.—The Merchant Shipping Amendment 
Act 1889 (52 & 53 Viet. c. 68) is retrospective, as 
i t  declares what the meaning of the
of 1854 always has been, and by i t  
“ ship”  in part V. of the Act.of 185 
to pilotage) includes “  foreign ship, (.vc- •
Jones and another v. Bennett................................

6. Llanelly Harbou/r—Bye-laws Pilotage is oo 
pulsory in  the harbour o f L la n e lly  by
6 & 7 Viet. c. lxxxviii. and 21 & 22
Ixxii., and the bye-laws made thereund •  ̂ gyy
of App.) The Ruby ................................... .

7- Rates—Right to sue for—Acfton-at'bW’- .
age rates, L e d  by bye-laws made by trustees
under a local Act and under the Me
Ping A ct 1854, and duly sanctioned by Ber
Majesty in Council, may be sued fo y ^
■̂ ho has rendered service as such. v • .....  59$
Jones and another v. Bennett .................. * ’ * 0
See Collision Nos. 3 to 6, 8, 9-Damage  No. 2.

CONCEALMENT.
See Marine Insurance, Nos. 4, 5.

CONSEQUENTIAL DAMAGE.
See Collision, Nos. 16,19, 20.

CONSERVANCY AUTHORITY.
See Salvage, No. 22.

CONSIGNOR AND CONSIGNEE.
See Carriage of Goods, Nos. 9, 13,

CONSOLIDATION.
See Salvage, No. 20.

CONSPIRACY.
Trade combination—Restraint of trade—Shipowners.

—A , combination by shipowners which offers 
advantageous terms to shippers confining their 
shipments to the combination’s ships, and ex
cludes such shippers from the advantages in the 
event of their making any shipment by an out
side ship, not being a combination formed with 
the view of ruining the trade of other shipowners 
or from malice or il l-w ill towards them, but 
merely to keep the trade in  the combination’s 
hands is not in restraint of trade nor unlawful, 
and therefore an action w ill not lie against the 
combination for alleged wrongful conspiracy to 
prevent other shipowners from carrying on 
their trade. (Ct. of App.) Mogul Steamship Com
pany v. McGregor, Gow and Co. and others...page 455

CONTRACT.
See Carriage of Goods, Nos. 1, 4.

CONTRIBUTION.
See General Average, No. 2—Marine Insuromce 

Association, Nos. 3, 4, 5—Mortgagor and Mort
gagee, Nos. 2, 3.

CO-OWNERS.
See Shipowner.

COST?
See Collision, Nos. 7 to 15—County Courts Admiralty 

Jurisdiction, No. 4— Salvage, No. 20.

COUNTER-CLAIM.
See Collision, No. 9.

COUNTY COURTS ADM IRALTY JURISDICTION.
1 “  Agreement relating to hire or use of ship ’ ’—
' Colliery guarantee—Demurrage—Jurisdiction.—
A loading agreement between a colliery company 
and the charterers of a ship, by which the 
colliery oompany undertake to load the ship in a 
certain time, and pay demurrage i f  that time is 
exceeded, is not an “  agreement made in relation 
to the use or h ire”  of a ship within the meaning 
of sect. 2 of the County Courts Admiralty Juris
diction Amendment Act 1869, and hence the 
County Court has no jurisdiction on the Ad
miralty side to entertain a claim for demurrage 
against the colliery oompany. (Adm. Div.) The
Zeus. 312

2 Collision—-Damage—Pile driving machine.—
' Damago to a pile driving machine used at a 
wharf on the bank of the River Thames by con- 
tact w ith the sailing gear of a barge sailing in the 
river is not “ damage by collision”  w ith in the mean
ing of sect. 3, sub-sect. 3 of the County Courts 
Admiralty Jurisdiction Act 1868, and a County 
Court has no Admiralty jurisdiction in respect of 
such damage. (Q .B .D iv.) Robsonv. The Owner
of the Kate ..........................  .................................  330

O Collision— Fishing smacks — Trawl gear.— 
Semble, a County Court having Admiralty ju ris 
diction’has jurisdiction, under the County Courts 
Admiralty Jurisdiction Act 1868, and the County 
Courts Admiralty Jurisdiction Amendment Act 
1868 to entertain a cause of collision between 
the trawl gear of two fishing smacks. (Adm.
Div.) The Warwick ..............................................  545

, prcMUce—Costs— Witnesses—A  County Court 
judge cannot lay down a general practice that
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only the costs of suoh witnesses who have 
been called at the tr ia l shall be allowed, and 
that i f  i t  be desired to have witnesses allowed 
who have not been called application is to be 
made to him, such practice being contrary to the 
provisions of Order L., r. 16, of the County 
Court Rules. (Adm. Div.) The Cashmere... page 515

5. Practice— Interlocutory order—Appeal — Leave.
—Under sect. 26 of the County Courts Admiralty 
Jurisdiction Act 1868 leave to appeal from an 
interlocutory order in County Court actions on 
the Admiralty side must be obtained from the 
County Court judge, and this enactment is s till 
applicable to such actions, notwithstanding the 
general provisions of sect. 120 of the County 
Courts Act 1838, and hence a party cannot 
appeal from such orders w ithout leave. (Adm. 
Div.) The Cashmere..............................................  515

6. Tug and tow-—Damage to toui—Subsequent lia 
b ility —Recovery over—Claim arising out of agree
ment in  relation, to use or hire of any ship.—A 
tugowner. having been engaged to tow a vessel, 
contracted w ith  another tugowner to provide a 
tug, which was gu ilty of negligence in the course 
of towage occasioning damage to the tow. The 
owners of the tow recovered this damage from 
the tugowner w ith whom they contracted, and the 
defendant in that action instituted the present 
action in  rem in  the County Court under the 
County Courts Adm iralty Jurisdiction Amend- 
ment Act 1869, against the owner of the wrong
doing tug to recover back this amount. Held, on 
appeal, that sect. 2, sub-sect. 1 of the County 
Courts Admiralty Jurisdiction Amendment Act 
1869, giving County Courts w ith Admiralty 
jurisdiction power to try  “  any claim arising out 
of any agreement made in  relation to the use or 
hire of any ship,”  covered the present action. 
(Adm.) The Isca ..................................................  63

7. Venue— Charter-party—Action by shipowners.— 
Shipowners may institute an action in  personam 
against charterers for breach of charter-party, 
under sect. 2 of the County Courts Admiralty 
Jurisdiction Amendment Act 1869, in the County 
Court having Adm iralty jurisdiction w ith in the 
jurisdiction of which their vessel is at the com
mencement of suoh proceedings. (Adm. Div.)
The County of Dun-ham..........................................  606

8. Wages — Mate— Articles — Lien.—  The County 
Court has jurisdiction under sect. 3 of the County 
Courts Admiralty Jurisdiction Aot 1868 to enter
tain an aotion m  rem for wages claimed by a ohief 
mate who, having been paid off on the arrival of 
the ship in port, remains on board in port to 
superintend the loading for her outward voyage 
without signing fresh articles by the direction 
of the owners. (Q.B. Div.) Reg. v. Judge of City
of London Court....................................................... 547

See Collision, No. 10.

COURT-MARTIAL.
See Naval Discipline Act, Nos. 1, 2.

CROSS L IA B IL IT IE S .
See Marine Insurance, No. 17.

CROWN SUITS ACT 1865.
See Practice, Nos. 14,15.

DAMAGE.
1. Docking in  dock — Harbour master — Fore

man docksman — Authority — Negligence.—The 
plaintiffs’ vessel having fouled her propeller whilst 
entering the port and harbour of Port Talbot,

was, w ith  the permission of the foreman docks
man in the absence of the harbour master, placed 
in the sea look leading into the dock, for the pur
pose of being put upon the ground and freeing 
her propeller. On the water being let out, the 
vessel took the ground, and sustained damage 
to her bottom by sitting upon an oid sill, which 
had not been removed when the look was 
lengthened. I t  appeared that the control of the 
management of the dock was in the hands of 
the harbour master, who fit the time was il l,  and 
that the foreman docksman was acting in  his 
place. I t  also appeared that the foreman docks
man did not know the condition of the bottom of 
the lock, and had so informed the master of the 
Apollo. In  an action by the shipowners against 
the dock au thority : Held (Lord Esher, M.R. 
dissentiente), that the use of the lock for the pur
pose was an extraordinary use; that the master 
of the Apollo was a bare licensee , and that the 
foreman docksman had no authority to grant the 
use of the lock for such purpose so as to render 
the defendants liable for the damage ensuing.
(Ct. of App., affirming Adm. D iv .; since reversed 
by the H. of L.) The Apollo ...............page 356, 402

2. Oyster-beds— Grounding —  Removal —  Compul
sory pilot.—A ship in  oharge of a compulsory 
p ilot was at high water brought into and anchored 
by the pilot in a river in which there were 
oyster-beds, the existence of which was known to 
the pilot. The place where she was anchored 
was not the usual and customary place for ves
sels of her size and draught to anchor in. A t 
low water she grounded, and thereby did damage 
to an oyster-bed. On notice of the existence of 
the oyster-bed being given to the master he took 
a ll reasonable means to remove his ship as 
speedily as possible. In  an action by the lessee 
of the oyster-bed against the shipowner and the 
p ilo t : Held, that the act of the pilot in  anchor
ing the ship where he did was negligence which 
made him liable, but that the ship was not liable 
because on receiving notice of the existence of the 
oyster-bed, the duty of the master, he having no 
previous knowledge of the locality, was to take all 
reasonable measures—not extraordinary mea
sures—to remove his ship, and this he had done. 
(Adm. Div.) The Octavia Stella..........................  182

3. Royal Dockyard— Queen’s Harbour Master—- 
L iab ility—Damage to barge—Respondent superior.
—A barge belonging to the plaintiffs was moored 
in Chatham Dockyard at a berth pointed out by 
the foreman, and the barge was there damaged.
In  an aotion to recover the amount of the damage 
from the Port Admiral, the Admiral Superinten
dent, and the Queen’s Harbour Master of Chat
ham Dockyard, being the officials in charge of 
the dockyard, the ju ry  found that the berth was 
unsafe, and gave a verdict for the plaintiffs. 
Held, on further consideration, that, there being 
no Act of Parliament and no Order in Council 
rendering the, defendants liable, the ir liab ility  
must be decided on common law principles, and 
that the doctrine of respondeat superior does not 
apply in such a case, but the dootrine of invita
tion does apply, and as there was no evidence 
that the defendants invited the pla in tiff to moor 
the barge where they did, the defendants were 
not liable, and judgment must be for them. (Ct. 
of App.) Wright and Son v. Lethbridge and 
others ......................................................................  558

4. Wharfingers—Ship taking the ground—Bed of 
river— Extraordinary obstruction—Representa
tion— Warning.—Although i t  may be the duty of 
wharfingers in a public river, alongside whose 
wharf vessels lie to load and discharge, to warn



MARITIME LAW OASES. xxiu

SUBJECTS OP CASES.

the masters of such vessels of any unusual or 
extraordinary obstruction likely to injure them 
when coming alongside or leaving, i t  is not their 
duty to give information as to the condition of the 
ground alongside the wharf which is produced in 
the ordinary way by the action of the tide and the 
user of i t  by vessels taking the ground. (H. of 
L., reversing C. A., and restoring Adm. Div.)
The Calliope ... .............................. page 359, 440, 555

5. Wharfingers—Ship talcing the ground—Bed of 
river—Representation.—Where an agreement is 
entered into between ship-owners and wharfingers 
that a ship shall proceed to a wharf in  the Thames 
for the purpose of discharging and loading cargo, 
and i t  is known to the parties that she must take 
the ground when the tide ebbs, there is an implied 
representation by the wharfingers, even though 
the bed of the river is not under their control, 
that they have taken reasonable care to ascertain 
that the bottom of the river at the wharf is in 
such a condition as not to injure the ship on her 
taking the ground; and i f  by reason of the un
even nature of the bed of the river she is injured, 
the wharfingers are liable. (Ct. of App. affirming 
Adm. Div.) The Moorcock............. ................ 357, 373

See County Courts Admiralty Jurisdiction No. 2. 

DAMAGE TO CARGO.
Jurisdiction— Collision—-Admiralty Court Act 1861.

—The jurisdiction conferred by sect. 7 of the 
Admiralty Court Aot 1861 “  over any olaim for 
damage done by any ship ”  does not cover a claim 
by a cargo owner against the ship carrying the 
cargo for damage received by the cargo in a 
collision. (Adm.) The Victoria......... ............... 120

See Carriage of Goods, Nos. 29, 30—Collision,
Nos. 48, 49—Marine Insurance, No. 6— Marine 
Insurance Association, Nos. 7, 8.

DANUBE REGULATIONS.
See Collision, No. 3.

DEADW EIGHT CARGO.
See Carriage of Goods, Nos. 8.

DEBENTURE HOLDERS.
See Mortgagor and Mortgagee, No. 7.

DECK CARGO.
See Carriage of Goods, No. 22.

DEE, RIVER.
See Compulsory Pilotage, Nos. 4, 7.

DEFAULT PROCEEDINGS.
See Necessaries, No. 2.

DELIVERY OF GOODS.
See Carriage of Goods, Nos. 9 to 12—Stoppage in  

transitu.

DEMURRAGE.
See Carriage of Goods, Nos. 13 to 18— Charter- 

party, Nos. 2, 3— Collision, Nos. 16, 17, 18 
County Courts Adm iralty Jurisdiction, No. 1.

DEVIATION.
See Charter-party, No. 5.

DISBURSEMENTS.
See Charter-party, No. 5—Master’s Wages and Dis. 

bursements.

DOCK.
See Damage, Nos. 1,3—Mortgagor and Mortgagee, No.S. 

DOCK RATES.
Liverpool— Trading outwards—Mersey Docks and 

Harbour Board.—A vessel sailing from Glasgow 
partia lly laden, entering the docks at Liverpool, 
and taking on board more cargo but not dis
charging any, and proceeding thence to a foreign 
port, there discharging and loading a cargo, 
sailing to Liverpool, entering the docks there, 
discharging part of her cargo and then re
turning w ith  the remainder of her cargo or in 
ballast to Glasgow, is liable to pay to the 
Mersey Docks and Harbour Board' suoh dock 
tonnage rates as are payable by a vessel “ trading 
outwards ”  to the foreign port, and “  trading 
inwards ”  from the foreign port, and not merely 
inward rates from Glasgow and inward rates 
from the foreign port. (H. of L.) Mersey Docks 
and Harbour Board v. Henderson ...............page 338

DOUBLE LITIG ATIO N.
See Collision, No. 40.

DOUBLE INSURANCE.
See Marine Insurance Association, No. 6.

ESTOPPEL.
See Carriage of Goods, Nos. 5, 6—Collision, No. 1 

—Marine Insurance Association, No. 6.

EVIDENCE.
See Carriage of Goods, Nos. 8, 31— Collision, Nos.

17, 22, 56, 111, 112—Lim itation of L iab ility ,
No. 3—Practice, Nos. 4, 5, 11.

EXCEPTED PERILS.
See Carriage of Goods, Nos. 12,19 to 32— General 

Average, No. 2—Salvage, No. 21.

FISHING VESSEL.
See Collision, Nos. 1, 33, 58, 59— County Courts 

Admiralty Jurisdiction, No. 3.

FOG.
See Collision, Nos. 25 to 27, 58,64 to 68,95, 99,100.

FOREIGN CORPORATION.
See Practice, Nos. 17,18.

FOREIGN JUDGMENT.
See Marine Insurance, No. 2

FOREIGN LAW .
See Carriage of Goods, No. 9— Collision, Nos. 3,4. 

FOREIGN SHIP.
See Compulsory Pilotage, No. 5 — Mortgagor clnd 

Mortgagee, No. 4—Necessaries, No. 1.

FRAUD.
See Marine Insurance, Nos. 14, 15.

FRAUDULENT PREFERENCE.
See Mortgagor and Mortgagee, Nos. 1, 5.

FREIGHT.
See Carriage of Goods, Nos. 11 to 13, 20, 21, 33, 34 

— Mortgagor and Mortgagee, Nos. 4, 7—Ship
owners, No. 8—-Wages, No. 1.
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GENERAL AVERAGE.
1. Deck Cargo—Jettison—Custom of Trade—Negli

gence.—There are two exceptions to the righ t to 
claim general average: F irst, a wrongdoer 
throngh whose default the peril has happened 
which gives rise to the sacrifice cannot claim ; 
secondly, owners of deck cargo are not entitled' 
to general average except where suoh eargo is 
carried on deck in accordance w ith the custom of 
the trade, or where the other cargo owners have 
consented to the carriage of the goods on deck. 
Owners of jettisoned cargo subject to the above 
exceptions are entitled to recover for general 
average, even where the peril which necessitated 
the jettison has been brought about by the negli- 
of the master. (Priv. Co.) Strang, Steel, and 
Co. v. Scott and Co..........................................page 419

2. .Negligence of crew—Excepted perils—Right to 
contribution.—hWere general average expenses 
are incurred by a shipowner in consequence of 
damage caused to ship and cargo by the negli
gence of his crew, he is entitled to contribution 
from the cargo owner, where by the terms of the 
contract of carriage he is not liable for the 
negligence of his master and crew. (Adm. Div.)
The Carron Park ..................................................  543

3. Right to— Common danger.—Semble, that the 
right to goneral average arises not as a matter of 
contract but as a positive righ t in  consequenoe of 
a common danger requiring tha t a ll should con
tribute to indemnify for the loss of property 
which has been sacrificed to save the whole ad
venture, and this righ t of contribution is similar 
to the right upon which claims for salvage services 
are founded. (Priv. Co.) Strong, Steel, and Co.
v. Scott and Co.......................................................... 419

See Marine Insurance, Nos. 13, 21.

GERMAN LAW .
See Carriage of Goods, No. 9.

GOVERNMENT DOCKYARD.
See Damage, No. 3.

GOVERNMENT TRANSPORT.
See Salvage, No. 13.

GRAIN CARGO.
See Unseomorthy Ship.

GUARANTEE.
See Carriage of Goods, No. 8.

HARBOUR BOARD.
See Pilotage, No. 1.

HARBOUR MASTER.
See Damage, Nos. 1,3.

HARBOURS, DOCKS, AND PIERS CLAUSES 
ACT, 1847.

See Mortgagor and Mortgagee, No. 3.

HUMBER RULES AND REGULATIONS.
See Collision, Nos. 28 to 31.

IMPROPER NAVIGATION.
See Marine Insurance Association, Nos. 7, 8.

INDORSEE.
See Carriage of Goods, Nos. 4, 5, 22, 36.

IN E V ITA B LE  ACCIDENT.
See Collision, Nos. 11 to 13.

INJUNCTION.
See Practice, No. 10.

INSURABLE INTEREST.
See Marine Insurance, Nos. 9, 10,11.

INTEREST.
Sea Practice, Nos. 8, 9.

INTERLOCUTORY ORDER.
See County Courts Admiralty Jurisdiction, No. 5.

INTERROGATORIES.
See Collision, No. 42.

JETTISON.
See Carriage of Goods, No. 22—General Average, No. 1.

JOINT TORT FEASORS.
See Collision, Nos. 14, 15, 104.

JUDICATURE ACTS.
See Practice, No. 16.

JURISDICTION.
See County Courts Admiralty Jurisdiction— 

Damage to Cargo—Practice, No. 10—Shipowners,
No. 2.

JURY.
See Lim itation of L iab ility , No. 4.

KEEL.
See Collision, Nos. 28, 29.

LACHES.
See Collision, Nos. 43, 44.

LATENT DEFECT.
See Salvage, No. 28.

LAW  OF THE FLAG.
See Carriage of Goods, No. 19.

LAY DAYS.
See Carriage of Goods, Nos. 14, 17,18,25.

LEX LOCI CONTRACTUS.
See Carriage of Goods, No. 19.

LIE N .
See County Courts Admiralty Jurisdiction, No. 8—

See Master’s Disbursements, Nos. 2, 3—Necessaries, 
Nos. 1, 3— Tug and Tow, No. 2— Wages, Nos. 
1, 2.

LIF E  SALVAGE.
See Salvage, No. 22.

LIG HT DUES.
See Wages, No. 2.

LIGHTS.
See Collision, Nos. 31, 37, 38, 59, 74 to 84, 94.

LIM ITA T IO N  OF L IA B IL IT Y .
1. Application of fund—Cargo claimants—Life 

claimants.—Where in  an action for lim itation of 
liab ility  the plaintiffs’ lia b ility  is fixed at 151.
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per ton in respect of life  and cargo claims, and the 
life claims exceed 71. a ton, and the cargo claims 
SI. a ton, 71. per ton is to be applied exclusively 
towards the payment of the life claims, and the 
balance of such claims and the cargo claims are 
to rank pari passu against the balance of the 151.
Per ton. (Adm. Div.) The V ic to ria  .......... page 660

2. Practice—Collision—Re-opening—Admission  ̂of 
both to blame—Decree of the court. An action 
in  rem by shipowners, for collision between the 
ships B. and K. having been settled by a written 
agreement that both ships were to be deemed to 
blame, this agreement was filed in the Registry 
under the provisions of Order L II., r. 23. Other 
actions having subsequently been instituted by 
owners of cargo on the B. against the K., the 
owners of the K. obtained a decree lim iting their 
liab ility . In the statement of claim in the lim i
tation action, i t  was alleged that i t  had been 
agreed between the parties to the ship action 
that both ships should be deemed to blame. This 
allegation was not denied in the respective de
fences of the owners of the B. and her cargo. A t 
the reference to assess the amount due to the 
various claimants against the fund paid iuto 
<iourt in  the lim itation action, the owners of 
cargo on the B. claimed to prove for the whole 
of their loss. The Registrar allowed them a 
moiety. On appeal: Held, that the cargo 
owners were not precluded from proving for 
the ir whole loss, subject to proof by them that 
the K. was alone to blame, but that the owners 
of the B. were precluded by the agreement, which 
^as equivalent to a decree of the court, from 
proving fo r more than a moiety; and further, 
that the owners of cargo might take an issue o 
try  whether the K. was solely or partly to blame 
tor the collision. (Adm. Div.) The Karo ..........  ¿*0

3- Practice—Evidence— Tonnage—Ship's register.
—In an action for lim itation of liab ility  the 
defendants may, i f  they have raised the question 
by their defence, call evidence to show that the 
ship’s tonnage as shown by her register is no 
correct, and that i t  has been erroneously com- 
Puted. (Adm. Div.) The Recepta......................

4- Practice-Loss of life—Payment into C o u rt-
Assessment of damages—Jury.—In an action for 
lim itation of liab ility  in  respect of a collision tor 
which the plaintiffs had admitted liab ility , an 
in which loss of life had ensued, the court 
granted a decree lim iting the plaintiff s ia * 1 y 
■to 151. per ton, upon payment into court o 
per ton and security being given for the a anc , 
but refused to stay life  actions which had been 
instituted in the Adm iralty Division, the plain
tiffs in such actions wishing to have their am ' -
assessed by a jury. (Adm. Div.) The Nereid. ..411

See Carriage of Goods, No. 35.

LIS A L IB I PENDENS.
See Collision, No. 40.

LIVERPOOL DOCK RATES.
See Dock Bates.

LLA N E LLY  HARBOUR.
See Compulsory Pilotage, No. 6.

LOADING AGREEMENT.
S«e Charter-party, No. 2—County Courts A d m ira lty  

Ju r is d ic tio n , No. 1.

l o o k -o u t .
See Collision, Nos. 33, 68.

LORD CAIRNS’ ACT.
See Practice, No. 10.

LORD CAMPBELL’S ACT.
See Collision, Nos. 34 to 36.

LOSS OF L IFE .
See Collision, Noe. 34 to 36— Lim itation of L iab ility ,

Nos. 1,4.

LUFFING.
See Collision, Nos. 85 to 88.

MAN OF WAR.
See Salvage, No. 23.

MANAGING OWNER.
See Marine Insurence Association, Nos. 1, 3, 4, 5— 

Mortgagor and Mortgagee, No. 4—Restraint, Nos. 
l t 2—Shipowner, Nos. 3 to 7, 9.

M ARINE INSURANCE.
1. Abandonment—Total loss—Barratry—Salvage- 

Notice.—A  ship and her freight having been 
insured (inter alia) against barratry of the master,
■was wrongfully abandoned by him. Salvors took 
possession of her, and having towed her into port 
instituted salvage proceedings against her. These 
proceedings were known to the owners, but they 
did not appear. The ship and cargo were sold by 
decree of the Court of Admiralty, and realised 
less than the salvage award. In  an action on the 
policies: Held, that the assured were entitled to 
recover, as the sale under the decree of the 
Admiralty Court constituted an actual to ta l loss, 
and no notice of abandonment was necessary. 
(Priv. Co.) Cossman v. West ...................... page 233

2 Agent_Breachof warranty of authority-Damages
’ _Measure of—Foreign judgment.—The plaintiff,

who was the holder of a policy of marine insur- 
ance effected w ith a foreign company, claimed for 
an alleged loss. The company denied liab ility .
The pla in tiff sued them in  England and obtained 
judgment by default, but could not enforce i t  as the 
company had no assets in  this country. The 
defendants, the company’s agents in England, 
then represented to the plaintiff that they were 
authorised to settle the claim for 3001. The 
plaintiff accepted this offer, but i t  turned out 
that although the defendants had acted bond fide 
in  the matter, they had been mistaken as to their 
authority, and were not in  fact authorised to 
make the settlement. In  an action to recover 
damages for breach of warranty of authority: 
Held,°that the plaintiff was entitled to recover the 
300t and the expenses incurred by him in  nego
tiating the settlement, the measure of damages 
being what he had lost by the loss of the con
tract which the defendants warranted was to be 
made; and that the fact that he had recovered 
a default judgment and s till had a remedy on the 
policy was immaterial, as the default judgment 
was valueless, and the value of his remedy on 
the policy could not be ascertained. (Affirmed 
on appeal, Charles, J.) Meek v. Wendt and Co. 331

3 “  Cargo ” — Interpretation.—'The word “ cargo”
is a word susceptible of different meanings in 
different contracts, and must be interpreted w ith 
reference to the context. (Priv. Co.) Colonial 
Insurance Company of New Zealand and others v. 
Adelaide Marine Insurance Company................... 94

4 Concealment —  Broker—Reinsurance— Principal 
' anlj  agent.—Where brokers employed to reinsure
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a ship received information material to the risk, 
and without communicating i t  to the plaintiffs 
(the original underwriters) telegraphed to their 
London agents in the plaintiffs’ names to effect 
the insurance, and the London agents through a 
firm effected a polioy of reinsurance, i t  was held 
that the policy was effected through the agency 
of the original brokers and was void on the 
ground of concealment of material facts, though 
such facts were not known to the plaintiffs, 
the London agents, nor the brokers who effected 
the reinsurance. (Q. B. Div.) Blackburn, Low, 
and Co. v. Haslam.............................. ...........page 326

5. Concealment—Material fact—Broker.—A policy 
of marine insurance is not vitiated by the con
cealment of a material fact by a broker employed 
by the assured to effect an assurance on the sub
ject matter, i f  he be not the broker through 
whom the assurance is ultimately effected. (H.
of L.) Blackburn, Low, and Co. v. Vigors........... 216

6. Da/mage to cargo— Collision— Consequential loss
— Discharge and reshi/pment— Causa proxima.— 
Where goods, which are insured against (inter 
alia) damage consequent on collision, are neces
sarily discharged in consequence of the ship 
carrying them colliding w ith another ship, and 
thereby requiring temporary repairs, and then 
reshipped when such repairs are effected, and 
carried to their destination, the assured are not 
entitled to recover fo r damage occasioned to the 
goods by their discharge and reshipment, on the 
ground that the collision is not the proximate 
cause of suoh damage. (Ct. of App.) Pink v. 
Fleming ................................................................... 554

7. Damage to deck—Passenger ship —  Alteration in  
construction during repairs—Right of recovery.—  
Where a ship fitted w ith a saloon deck for pas
sengers, but solely used for carrying cargo, is 
insured under a time policy while so used, and 
the saloon deck is destroyed by a risk covered by 
the polioy, but instead of being reinstated is 
converted into cargo carrying space, the cost of 
conversion and not of reinstatement is a ll that 
the shipowners can recover under the policy.
(Q. B. Div.) Bristol Steam Navigation Company, 
Lim ited  v. The Indemnity M utual Marine Insur
ance Company ......................................................  173

8. Damage to machinery—Defect—Perils of the 
seas—Donkey engines.— Damage to a donkey- 
engine occasioned whilst, in the ordinary course 
of navigation, i t  was being employed in  pumping 
water into the boiler, by water being forced into 
the air-chamber and splitting i t  open owing to a 
screw valve which should have been open being 
accidentally or negligently closed, is not covered 
by a policy against “  perils of the seas . . . .  
and all other perils, losses, and misfortunes that 
have or shall come to the hurt,detriment or damage, 
of the subject matter of insurance.”  (H. of L.) 
Thames and Mersey Marine Insurance Company
v. Hamilton, Fraser, and Co..................................  200

9. Insurable interest — Cargo —  Payment.—A man
may have an insurable interest in goods for which 
he has neither paid, nor become liable to pay. 
(P.C.) Colonial Insurance Company of New 
Zealand and others v. Adelaide Marine Insurance 
Company..................................................................  94

10. Insurable interest— Cargo—Purchaser—Right 
of possession— Charterer.— Whore the charterers 
of a vessel are also the purchasers of a cargo of 
wheat to be shipped on board, which is to be 
at the risk of the purchaser as i t  is put on board, 
and the master from time to time receives 
delivery from the vendors, such delivery vests the 
righ t of possession and property in the purchaser,

and in  the event of loss by perils insured 
against when only a portion of the cargo is on 
board the purchaser has an insurable interest in 
such portion, and the underwriters are liable for 
the loss. (P.C.) Colonial Insurance Company 
of New Zealand and others v. Adelaide Marine 
Insurance Company ...................................... page 94

11. Interest—Cash advances—19 Qeo. 2, c. 37, s. 1 
— “  Without further proof of interest than the 
policy.’’—A polioy of marine insurance which 
insures cash advanoes on a ship is an insurance 
on ship w ith in 19 Geo. 2, 0. 37, s. 1 ; and such a 
policy containing the terms “  fu ll interest ad
mitted ”  is void under that statute. (Ct. of App.) 
Berridge v. The Man On Insurance Company ... 104

12. P artia l loss— Measure o f— Depreciation in  
value of ship— Cost of repairs.—A partial loss 
sustained by a shipowner by a disaster insured 
against is not to be measured by the depreciation 
in the value of the vessel thereby occasioned; but 
where there is such a loss, and the ship is re
paired by the owner, he is entitled to recover the 
sum properly expended in executing the neces
sary repairs, less the usual allowances. (H. of L.)
The Marine Insurance Company Limited v. The 
China Transpacific Steamship Company Limited 68

13. Particular average— Under 3 per cent.—How 
made up — General average. — A particular 
average loss under 3 per cent, is not recoverable 
under a polioy of insurance containing the clause,
“  warranted free from average under 3 per cent., 
unless general,”  although there has been at the 
same time a general average loss whioh, i f  added 
to the particular average loss, would make the 
loss more than 3 per cent. (Ct. of App.) Price 
and Co. v. The A 1 Ship’s Small Damaqe Insurance 
Association..............................................................  435

14. Practice—Concealment of material facts—State
ment of claim—Striking out—R. S. C., Order 
XIX., r. 27.—Where, in an action to avoid a 
policy of marine insurance, the plaintiff, the 
underwriter, after alleging (inter alia) in the 
statement of olaim charges of concealment and 
non-communication by the defendant of material 
facts, stated in his reply that he did “  not pro
ceed further in this action w ith the charges in 
the statement of claim as to concealment and 
non-communication by the defendant of material 
facts,”  the Court held that these charges were 
scandalous and embarrassing, and ordered them 
to be struck out under Order XIX., r. 27. (Ch.
Div.) Brooking v. Maudslay ..............................  13

15. Practice— Court of Eqwity— Cancellation of
policy—Fraud.—A Court of Equity has no juris
diction to direct delivery up and cancellation 
of a policy of insurance and to restrain parties 
thereto suing thereon merely because the other 
parties have a good legal defence to any claim 
thereon, although i t  may do so where the policy 
is liable to be completely avoided as on the 
ground of fraud or misrepresentation. (Ch. 
Div.) Brooking v. Maudslay .............. ............... 296

16. Practice—Suing and labouring clauses— Third 
parties — Underuiriters — R. S. C., Order XVI., 
r. 48.—In  an action for work and labour done 
and expenses incurred by the p la in tiff at the 
defendant’s request in attempting to save a ship 
belonging to some of the defendants during the 
continuance of a policy on the ship, which con
tained the usual suing and labouring clause, the 
defendants are not entitled to bring in the under
writers as th ird  parties under Order XVI., r. 48.
(Q. B. Div.) Johnston and others v. The Salvage 
Association and McKiver ......................................  167

17. Protecting class—Running-down clause—Colli-
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sion—Both ships to blame—Single liab ility—-Cross 
liab ility .—The defendants insured their ship in 
the “  protecting class ”  of the plaintiff associa
tion, a lim ited mutual marine insurance associa
tion, to indemnify them against any loss or 
damage to any other vessel not covered by e 
usual Lloyd’s policy, w ith  the running-down 
clause attached. The defendant ship came into 
collision w ith another ship, and caused an 
suffered damage ; both ships were to blame, the 
defendants’ ship was fu lly  insured by policies in 
the usual form of Lloyd’s policy w ith the 
running-down clause attached. I t  was admitted 
that the damage suffered by the defendants 
ship exceeded that inflicted by her on the other 
ship, and that the owners of the other ship had 
paid the defendants a sum equal to the differ
ence between half of the amount of the damage 
sustained by the ir ship and half of the damage 
sustained by the defendants’ ship. The plaintiffs 
brought their action to recover a sum of money 
in  the hands of the defendants, which sum the 
defendants claimed to be entitled to retain as an 
indemity in respect of the proportion of the 
damage to the colliding ship which had been 
taken into account in adjusting the amount to 
be paid by the other ship, and which proportional 
sum was not covered by the ordinary running- 
down clause in  the ir policies. Held, that the 
true principle for adjusting the loss from oolu- 
sion in such a case was that of a single liab iii y 
and not cross-liabilities, and that, as the defen
dants had not been called upon to contribu e 
anything in respect of the damage done to 10 
other vessel, they were not entitled to call upon 
the plaintiffs to indemnify them in respect o a 
loss or damage which they had not sustaine .
(Ct. of App.) London Steamship Insurance Asso- 
ciation v. Grampian Steamship Company ... page

18. Risk —  Duration of— Cargo— Transshipment -  
Lighters.—A policy of marine insurance on goo s 
on a coasting vessel “ at and from H u ll to Lon on, 
including all risk of craft un til the goods are is 
charged and safely landed ”  does not cover e 
risk to the goods while waiting on lighters at tne 
port of delivery for transshipment into an expo 
vessel. (Ct. of App.) Boulder, Bros., and Co- v. 
Merchants Marine Insurance Company Lvrni e ...

19. Total loss—Sale of ship—Salvage. To consti
tute a to ta l loss w ith in the meaning of a po icy 
of marine insurance i t  is not necessary tha a 
should be actually annihilated. I f  *t ^  . r
the owner by an adverse valid and lega
of his right of property and possession to a pur
chaser by a sale under a decree of a cou 
petent jurisdiction in consequenoe o 
insured against, i t  is as muoh a total los
bad been annihilated. In  such a, case n . 
tion can be drawn between a sa ê u^01̂  0f 
and a sale under the decree of a 
Admiralty for the expenses of salvage 233
(Priv. Co.) Cossmann v. West.....................

20. Warranty—Description of cargo Iron ant s
blooms—P artia l loss.-The following warranty 
m a policy of marine insurance, wa ^
iron, or ore, or phosphate cargoes exceeding 
register tonnage across the Atlantic »eludes 
steel blooms, and hence, where the assu , ^
whilst laden w ith steel blooms exceeding he 
registered tonnage suffered a partial 
a voyage across the Atlantic, the aaa™ f  
held not to be entitled to recover. ( 07nr)any 
Mart V. Standard Marine Insurance C V ggg
Limited , ..........................................................  f

21. Warranty— Free from average under 3 per 
~~Measure of damages.-A ship insured under

policy containing the warranty “  free from average 
under 3 per cent.”  went into dock to be cleaned, 
scraped, and painted; while in  dock an in jury 
previously unknown, causing a particular average 
loss w ith in the policy, was discovered. The 
cleaning, scraping, and painting went on con
currently w ith  the necessary repairs to the in jury, 
and the ship was in dock eight days, being 
detained the last five days solely for the purpose 
of the repairs apart from the cleaning, scraping, 
and painting. I f  half the dock dues during the 
first three days were to be attributed to the 
repairs, the average loss exceeded 3 per cent.
The arbitrator, who stated a special case between 
the parties, found that, i f  there was to be an 
apportionment of these dues, one half should be 
attributed to the repairs, the other half to the 
cleaning, scraping, Ac. Held, that the measure 
of the assured’s damage was not the depreciation 
in the value of his ship occasioned by the loss, 
and therefore was not the actual cost of repairs 
plus the dock dues for the days beyond what was 
necessary for cleaning, scraping, &c„ but was the 
sum properly expended in effecting the necessary 
repairs less the usual allowances, and that such 
sum was the cost of the repairs plus the whole 
cost of the dock dues less half the cost of the 
first three days. (H. of L.) Marine Insurance 
Company Limited v. China Transpacific Steam
ship Company L im ite d ...................................page 68

See Carriage of Goods, Nos. 7, 33.

MARINE INSURANCE ASSOCIATION.
j  Calls_Managing owner—Purchaser of shares—

L ia b ility .—The purchaser ol shares in  a ship, 
which have been insured in mutual insurance 
clubs by the managing owner w ith the authority 
of the vendor, is not liable in the absence of 
agreement to contribute to the payment of calls 
in respect of the insurance. (Adm. Div.) The
Yindobala ........................*....... ................... ; .......  250

2 Calls—Subsistence of policy.— By the rules of a 
marine insurance association, the members in 
sured each other’s ships from noon of Feb. 20 
in any year, or from the date of entry of a vessel 
un til noon of Feb. 20 in the succeeding year; 
and the managers were empowered to levy con. 
tributions of one-fourth part of the estimated 
annual premium quarterly in each year, such 
premiums of insurance to form a fund for the 
payment of claims; and i f  any member should 
refuse to pay his contributions thereto, his re
spective ship or ships should cease to be insured, 
and he should thenceforth fo rfe it a ll claims in 
respect of any loss. On the 5th A pril 1881 a loss 
incurred in  the year 1880-1 upon a ship belong
ing to the pla in tiff and insured in  the association, 
was fixed by an average adjuster at 1801. A 
call of 41^ 10s., made on tne pla in tiff on the 5th 
Mav 1881 for the second quarter of 1881-2, was 
bv mutual consent set off against the loss. On 
the 13th May 1881 the association paid the plain
t if f  1001. on further account of the loss. On the 
23rd June 1881 a call was made on the pla in tiff of 
52i 16s. 8d., and on the 5th July 1881 another 
all of 311. 4s. The pla in tiff having tendered the 

balance due from him, the association refused to 
aocept it, and during the pendenoy of an action 
to recover the fu ll amount of the two calls one 
of the plaintiff’s ships insured in the asso
ciation was wholly lost. Held, on case stated, 
that as the calls were in respect of matters re
lating to the 1880-1 policy, and i t  was not shown 
that they were in respect of his ship insured as 
aforesaid, the p la in tiff’s ship did not cease to be 
insured, and that he had not forfeited his claim
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in  respect of the loss. (Q. B. p iv .) Williams v. 
British Marine M utual Insurance Association 
l im ite d  ............................................................... page 4 3 4

3. Contributions — Members —  Managing owner— 
Owner’s liab ility . —  The managing and part 
owner of a steamship became a member of a 
mutual assurance association and took out a 
polioy in his own name in  respect of the ship.
By the articles of association funds for the pur
poses of the association were to be “  paid to the 
association by the members thereof.”  By the 
polioy i t  was agreed that the members of the 
association should be liable for a ll losses and 
dangers insured against. Certain contributions 
having in accordance w ith the articles of associa
tion become payable by the managing owner in 
respect of the ship, and he being bankrupt, 
the association sued the defendant, a part owner, 
to  recover the contributions. Held, that by the 
provisions of the articles of association and the 
policy members only were liable, and the defen
dant not being a member was not liable. (Ct. of 
App.) United M utual Steamship Assurance 
Association v. Nevill ..........................................  226 n.

4. Contributions —  Members— Managing owner— 
Owner's liab ility .—The managingand part owner 
of a steamship became a member of a mutual 
insurance association, and took out a policy on 
behalf of himself and his co-owners in respect of 
the ship. By the articles of association every 
person was deemed to be a member “  who in  his 
own name, or in his name as agent, insures any 
ship in  pursuance of the regulations of the com
pany,”  and they also provided that.the funds re
quired for the payment of claims should “ be 
raised by contributions from a ll the members.”
By the policy i t  was agreed between the assured 
and the company, “ that without prejudice to the 
rights and remedies of the company against the 
said person or persons effecting this insurance, 
as a member as members of the company, in 
respect of this insurance, the assured shall pay to 
the company, in lieu of premiums, a ll the sums 
and contributions which the company are entitled 
to call upon the said person or persons effecting 
this insurance, as a member or members of the 
company, to pay to the oompany in  respect of 
this insurance according to the articles of associa
tion of the company, and that the provisions con
tained in the said articles of association shall be 
deemed and considered part of this polioy, and 
shall, so far as regards this insurance, be as bind
ing upon the assured as upon the said person or 
persons effecting this insurance.”  Certain con
tributions having, in accordauce w ith the articles 
of association, become payable by the managing 
owner in  respect of the ship, and the managing 
owner being bankrupt, the association sued the 
other owners to recover the contributions : Held, 
that under the terms of the policy, they were 
liable, although the policy was effected by the 
managing owner alone. (Mathew, J.) Ocean 
Iron Steamship Insurance Association v. Leslie 
and others ..................................  226

o. Contributions—Members — Managing owner — 
Owners lia b ility—H. & G., the managing owners 
of a steamship, insured her in a mutual assur
ance association in their own names, and the 
policy was expressed to be “  as well in  his or 
their own names as for and in the name or names 
of a ll and every other person or persons to whom 
the same doth, may, or shall appertain, in part or 
in all, subject to the provisions hereinafter con- 
tamed.”  The consideration stated in the polioy 
was “  the contributions to be paid from time to 
time by the assured for losses and averages od

other steamships.”  Such contributions having 
become payable, the association sued the part 
owners other than H. and G. to reoover the same. 
Held, that these part owners were liable, because 
the policy was made on the ir behalf, and they 
“  were assured ”  w ith in the meaning of the policy, 
and were expressly bound by the consideration 
clause to pay these contributions. Quaere, 
whether they become members of the association.
(Ct. of App.) Great B rita in  100 A 1 Steamship 
Insurance Associationv. Wyllie ...................page 398

6. Double insurance—Mortgage-Estoppel.—By the 
rules of the defendant Mutual Marine Insurance 
Society vessels were not to be insured for more 
than three-quarters of their value ; members were 
forbidden to insure elsewhere any ship or ships 
insured in the society, under penalty of expulsion 
and forfeiture of any claim against the society ; 
and in the event of i t  coming to the knowledge 
of a member that the ship or shares insured have 
been mortgaged, he is to give notice thereof to 
the society, and i f  he fails to do so he shall forfeit 
a ll claim in respect of his insurance during the 
existence of the mortgage to the extent thereof.
P., on behalf of the owner of the ship B., insured 
her in the defendant society for 6001. The B. 
was at the same time, with the knowledge of the 
defendant society, insured elsewhere for 3001., 
and 9001. was more than three-quarters, but less 
than the whole of the value of the B. During the 
subsistence of the policy P. was aware that the 
B. was mortgaged, but gave no notice of the 
mortgage to the society. In  an action against 
the defendant society : Held, that the defendant 
society, having insured the B. w ith the knowledge 
that she was insured elsewhere, were estopped 
from acting on the rule as to double insurance, 
but that as P. had not given notice of the 
mortgage its amount must be deducted from the 
sum payable under the policy by the defendants. 
(Q.B. Div.) Jones v. Bangor M utual Shipping 
Insurance Society Lim ited ......................................  450

7. Improper navigation—Damage to cargo—D irty
ceiling and limber boards.—Where by the rules 
of a Mutual Insurance Association members are 
protected against damage to goods on board when 
“  caused by improper navigation/’ damage caused 
to a wheat cargo through the ceiling and limber 
boards not having been properly cleaned before 
the wheat was stowed is not caused by “  improper 
navigation.”  (Ct. of App.) Canada Shipping 
Company v. British Shipowners’ Mutual Protec
tion Association ......................................................  422

8. Improper navigation—Loading port— Damage to
goods—Sea water.— Damage to goods by sea 
water which leaks in during the voyage owing to 
the shipowner having neglected to efficiently close 
a loading port before the completion of the load
ing, is damage “  caused by improper navigation 
of the ship ”  within the meaning of the articles 
of association of a shipowner’s M utual Indemnity 
Association, although the leakage does not 
endanger the ship or impede the navigation. (Ct. 
of App.) Carmichael and Co. v. The Liverpool 
Sailing Shipowners’ Mutual Indemnity Associa
tion ..........................................................................  184

M AR ITIM E LIEN.
See County Courts Adm iralty Jurisdiction, No. 8—

Master’s Wages and Disbursements, Nos. 2, 3_
Necessaries, No. 1—Practice, No. I — Tun and 
Tow, No. 2.

MARKET PRICE.
See Carriage of Goods, Nos. 10, 11.
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MASTER AND SERVANT.
See Collision, Nos. 105, 106,107.

MASTER’S WAGES AND DISBURSEMENTS.
1. Double pay— Wages to date of fina l settlement—

Merchant Seamen (Payment of Wages) Act 1880. 
—Sect. 191 of the Merchant Shipping Act 
1854, giving a master “  the same rights, liens, 
and remedies for the recovery of his wages as 
a seaman has, does not give him the right to 
double pay under sect. 187 of the Merchant 
Shipping Act, nor to wages up to the final settle
ment of his claim under the Merchant Seamen 
(Payment of Wages) Act 1880, s. 4. (Adm.) 1 he 
Arina  ..............................................................W 1 141

2. Maritime lien—Adm iralty Court Act 1861
Merchant Shipping Act 1854.—Prior to the 
Admiralty Court Act 1861 a master had no mari
time lien for disbursements, and neither that Act 
nor the Merchant Shipping Act 1854 can be con
strued as giving him such lien. (H. of L. 
reversing Ct. of App.) The Sara ..............  I» 3. 413

3- Maritime lien — Sale of ship — Purchaser 
Priorities.— The master of a ship has a maritime 
lien for disbursements made on behalf of the ship, 
and therefore his claim has priority over that of 
a bond fide purchaser. (Adm.) The Ringdove ...

MATES’ RECEIPTS.
See Carriage of Goods, No. 6—Stoppage in  

Transitu, No. 1.

M ATERIAL MEN.
See Necessaries.

MEASURE OF DAMAGES.
See Carriage of Goods, Nos. 10, 11, 34— Collision,

Nos. 16 to 24, 35, 50, 104—Marine Insurance, 
Nos. 2, 21—Practice, Nos. 8,'9.

MERCHANT SHIPPING ACTS.
See Collision, No. 54— Compulsory Pilotage, Nos.

5> 7 — Master's Wages and Disbursements — 
Salvage, No. M — Unseaworthy Ship, No. 1 
Wages, No. 3.

MERSEY.
See Collision, Nos. 37, 38.

MERSEY DOCK ACTS CONSOLIDATION 
ACT 1858.

See Dock Rates.

536

MORTGAGOR AND MORTGAGEE.
• ^ c t  of Bankruptcy-Further advances—Past 
debt.— A  m ortgagor who conveys a ll h is  prop y  
w ith  the  m ain ob je c t of secu ring fu r th e r  advances, 
does n o t the reb y  com m it an ac t o f ban rup  y> 
even tho ugh  the  m ortgage also secures »  .P 
debt due fro m  the  m ortgagor to  the  m or e g
(Adm. C t.) The Thames ..................................... .

'• ^attribution from owners—Right to 
0/  law—Arrest of ship—Possession.—The a rrest 
o f a ship in  an ac tio n  in  rem fo r  a c la l in , i ?  e 
due fro m  the  owners o f the  ship, a lthough
}>e no m a ritim e  lien , is  a sufficient com pulsion ot 
Jnw to  e n tit le  mortgagees o f p a rt o f the s 
the ship pa y in g  o ff the  c la im  in  order t °  & L  
session to  recover fro m  the  owners o f t  o r

shares the  am ount so pa id . (C t. o f PPv ^
Orchis ....................................... ............
Contribution from owners—Right to—Arres /  

ship.—Payment of debt—Dock dues— Wages.

owner of 44/64th shares in  the steamship O. 
mortgaged them to the plaintiffs. Subsequently 
the O. was arrested in the Admiralty Court at 
the suit of her master for disbursements. The 
mortgagor being insolvent, and the plaintiffs 
wishing to realise their security, paid the master’s 
claim and the ship was released. The plaintiffs 
then took possession of the 0. on behalf of them
selves and the other co-owners, and i t  was there
upon arranged between the plaintiffs and the co- 
owners that the O. should be sold on behalf of a ll 
parties and this was eventually done. W hilst 
the plaintiffs had possession of the O. she was 
lying in Bristo l Dock, and they paid the necessary 
dock dues. In  the event of the dock dues not 
being paid, the O. was liable to seizure and sale 
by the dock authorities under the Bristol Dock 
Act 1881, and the Harbours, Docks, and Piers 
Clauses Act 1847. In  an action against the co
owners to recover the payments made by the 
p la in tiffs: Held, that, in  the circumstances, 
there was an implied promise in law by the co
owners to pay back the plaintiffs a ll the money 
paid by them to release the ship ; and that the 
defendants were also liable to pay their propor
tion of the dock dues, the payment thereof by the 
plaintiffs being necessarily made on behalf of all 
the owners. (Ct. of App.) The Orchis ...page 501 

4 Foreign ship—Appointment of receiver—Freight
"  Equitable mortgage.—In  an action in  personam
by a plaintiff claiming to be equitable mortgagee 
of the foreign ship F. and her freight to secure a 
liab ility  incurred by him in accepting bills of 
exchange which had been drawn by the managing 
owner, i t  appeared that the .lleged mortgage 
was given to the plaintiff by the managing 
owner; that the plaintiff, when he accepted the 
bills, thought the managing owner was sole 
owner, and that i t  was subsequently sworn on 
affidavit that the managing owner was only a part 
owner, but i t  i t  did not appear whether the 
amount of the b ills  was in  fact expended on the 
purposes of the ship. The F. was in an English 
port under charter to carry cargo to a foreign 
port, when, on application by the plaintiff, Butt,
J made an order appointing a receiver and 
authorising him to proceed with the ship to the 
foreign port and there receive the ship and all the 
freight due upon the voyage. The defendants 
appealed. Held, that, even assuming the 
managing owner to be only a part owner, yet 
that, as i t  did not appear that the amount of the 
bills’was not expended solely for the purposes of 
the ship, the court had authority to appoint a 
receiver to receive the whole of the freight, and 
that in the circumstances, i t  was expedient that 
the ’order should stand. (Ct. of App.) The 
Faust ...................................................................... 12(i

5 Further advances— Bankruptcy— Receiving order 
‘  priority .—Where under a mortgage of a ship
to secure further advances, an advance is made 
on the date of a receiving order against the 
mortgagor, who is subsequently adjudicated 
bankrupt in respect of acts of bankruptcy com
mitted prior to the execution of the mortgage, 
the mortgagee is entitled, under sect. 49 of the 
Bankruptcy Act 1883 as against the trustee in 
bankruptcy, to recover such advance, where 
before the date of the receiving order there was 
an existing contract between mortgagor and 
mortgagee to make future advances and a posi
tive oromiee by the mortgagee to make this 
specific advance. (Adm. Ct.) The Thames....... 536

6 Possession—Mortgage money not due—Release.—  
Where the registered mortgagees of a ship 
instituted an action in  rem as mortgagees for
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possession, and the Bhip was arrested therein 
before the mortgage money became due, and 
without any default on the part of the mortgagor, 
the Court, being of opinion upon the facts that 
the Bhip was not being dealt w ith so as to impair 
the mortgagees’ security, ordered her release.
(Adm. Div.) The Blanche ...........................page 272

'7. Priority—Shipping company■—Debenture holders 
—Freight charged.—The directors of a shipping 
company passed a resolution authorising its  
brokers to hypothecate the freight of two ships 
during their present voyages, to secure a present 
advance of sums not exceeding 5000J. Shortly 
afterwards the brokers transferred the freight of 
one of the ships to H. and Co. to secure an ad
vance of 3000J. The transfer was signed by the 
brokers as managers of the company, who also 
gave an undertaking to collect the freight as 
agents for H. and Co. An action having been 
brought by the debenture-holders of the company 
for the enforcement of the ir securities, and the 
company having gone into liquidation, H. and Co. 
applied for an order that the liquidator of the 
company should pay to the applicant out of 
moneys representing the freight of the ship in 
question the sum of 30001. Held, that the com
pany had power under its articles of association, 
and the resolutions passed pursuant thereto, not
withstanding the debenture debt, to specifically 
charge a particular asset for the purpose of carry
ing on the company’s business ; and that, there
fore, H. and Co’s security was prior to that of 
the debenture-holders. (Ch. Div.) Ward v.
Royal Exchange Shipping Company......................  239

See Marine Insurance Association, No. 6—Neces
saries, No. 3—Restraint, Nos. 4, 5,6.

M UTUAL M ARINE INSURANCE.
See Marine Insurance Association.

NARROW CHANNEL.
See Collision, Nos. 57.

NAUTICAL ASSESSORS.
See Collision, Nos. 45, 46.

NAVAL DISCIPLINE ACT 1866.
1. Commission — Resignation —  Court-martial.— 

When a commissioned officer accepts an appoint
ment to serve in one of Her Majesty’s ships in 
commission, and enters upon the performance of 
his duties, he subjects himself to the provisions of 
the Navy Discipline Act 1866, and cannot at his 
own w ill and pleasure resign his appointment, 
and may be tried by court-martial for any of the 
offences specified in the Act. (Q. B. Div.) Reg.
v. Cuming ................................. ............................  189

2. Commission—Resignation— Court-martial.— The
Admiralty refused leave to an officer of one of 
Her Majesty’s ships in commission, to retire 
from the service, and thereupon the officer, 
having obtained permission to go on shore when 
the Bhip was at Simons Bay in South Africa, 
wrote a letter to his captain, informing him 
that he retired from the servioe, in accordance 
w ith  the conditions laid down in article 160 of 
the Admiralty Regula tions and returned his com
mission. The officer then returned to England 
in a mail steamer, and upon his arrival at Ply
mouth he was arrested and taken on board the 
flagship to await his tr ia l by court-martial for 
desertion. Held, that he had no right to resign 
without leave, and that he was liable to be tried 
by court-martial under the Naval Discipline Aot, 
1866. (Q. B. Div.) Reg. v. Cuming ............. . 189

3. Commission— Acceptance o f— Court-martial.— 
Quwre, whether the mere acceptance of a com
mission would of itself and under a ll circum
stances suffice to bring an officer within the juris
diction of a court-martial for refusing to enter 
upon any particular service. (Q. B. Div.) Reg.
v. Cuming ...................................................... page 189

4. Warrant—Arrest—Naval officer.—A naval officer 
“  subject to the Naval Discipline Aot 1866,”  w ithin 
the meaning of sect. 51, may arrest an offender 
against the Act without a warrant. (Q. B. Div.)
Reg. v. Cuming ......................................................  189

NAVIGABLE CHANNEL.
See Collision, No. 29.

NAVIGATION.
See Carriage of Goods, Nos. 23 to 25—Marine In 

surance Association, Nos. 7, 8.

NECESSARIES.
1. Maritime lien—Foreign ship—English port—

— Action in  rent.—The statute 3 & 4 Viet. c. 65, 
s. 6, does not create a maritime lien in respect of 
necessaries supplied to a foreign ship in  an 
English port, there having been no maritime lien 
for necessaries before that Act j and, conse
quently, material men cannot enforce their claims 
by proceedings in  rem against a ship in the hands 
of a subsequent purchaser for value. (H. of L.)
The Heinrich Bjorn ............................................... 1

2. Practice—Default action—Pleadings—Particu
lars of claim.—Where the pla in tiff in  a default 
action in  rem for necessaries had complied w ith 
a ll the formalities entitling him to judgment save 
service of a statement of claim, but i t  appeared 
that the w rit, though not specially indorsed, con
tained particulars of the claim, the Court gave 
judgment for the plaintiff. (Adm. Div.) The 
Hulda  .............................................. ........................ 244

3. P rio rity  of lien— Wages—Mortgage.—A claim 
by the plaintiff in an action for necessaries brought 
under sect. 4 (or, semble, under sect. 5) of the 
Admiralty Court Act 1861, even though i t  includes 
wages paid to the ship’s crew at the request of 
the owner, is not entitled to precedence of a 
mortgagee’s claim. Semble, precedence might 
have been gained by obtaining prior permission 
from the court to make the payment. (Adm. Div.)
The Lyons ..............................................................  199

NEGLIGENCE.
See Carriage of Goods, Nos. 23, 24—•Collision, Nos.

2, 19, 20, 34—Damage, No. 1—General Average,
Nos. 1, 2.

NOTICE OP ABANDONMENT.
See Marine Insurance, No. 1.

ONUS OP PROOF.
See Carriage of Goods, No. 30—Collision, Nos. 6, 52,

56, 60—Seaman.

OUSE NAVIGATION.
See Collision, Nos. 28 to 30.

OVERTAKING SHIP.
See Collision, Nos. 69, 70, 77 to 84.

OYSTER BED.
i  See Damage, No. 2.
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PARTIAL LOSS.
See Marine Insurance, No. 12.

PARTICULAR AVERAGE.
See General Average—Marine Insurance, No. 13.

PARTIES.
See Carriage of Goods, No. 36—Collision, Nos. 14,15.

PASSENGER CERTIFICATE.
Passenger steamship—Board of Trade Pleasure 

trip .—The respondents were charged that they, 
being the owners of the British steamship Era , 
did ply on the river 0. w ith certain passengers on 
hoard without having one of the duplicates of a 
certificate issued by the Board of Trade put up 
in some conspicuous part of the ship so as to he 
visible to a ll persons on board the same. More 
than twelve persons were taken on board the 
steamer for an excursion from I. down the river 
to 0. to F. and back. No charge was made by 
the respondents for the use of the steamer, but a 
gratuity was given to the master and crew.
The justices dismissed the case. Held, that the 
justices were right, as the steamship was not a 
passenger steamship w ith in the meaning of sects.
303 and 318 of the Merchant Shipping Act 1854.
(Q. B. Div.) Hedges v. Hooker...................... page

PERILS OF THE SEAS.
See Carriage of Goods, Nos. 3, 7, 20, 27, 28, 29, 30,

31—Marine Insurance, No. 8.

PILOTAGE.
1. Licence to p ilot—Harbour board—Liab ility  ■ A

harbour board was empowered by statute to 
license pilots for the purpose of aoting within 
their district. Pilotage was not compulsory in 
the district, and the pilot made his own bargain 
with the shipowner. The harbour master, w o 
who was also a daily licensed pilot, was acting 
as p ilot to a vessel, engaged by the owners 
themselves, when she was wholly lost, througn 
his negligence and default. Held, tha 0 
harbour board were not responsible, as they were 
only entitled under the statute by which they 
were constituted to issue licenses, and were no 
liable for the negligence of those they icense 
(AC.) Shaw, Savill, and Albion Company v. ^  
Timavu Harbour Board .................................. ...

2. Rate—Gravesend Reach to Northfleet— Order in
Council.—The amount which a pilot is entit 
tor taking a ship from Gravesend to e on 
entrance of the T ilbury Docks, and thence across 
the tida l basin to the dock gates, is the ra_e ^ 
pilotage from “  Gravesend Reach to Nor ’
fixed by Order in  Council, May 17, 1?“ . 
moving of the ship to the dook gates is not within 
the meaning of the provision in  the t  
Council as to “ removing a ship or vesse 
moorings into a dry or wet dock, so a 
entitle him to charge anything beyond the above 
pilotage rate. (Adm.) The Clan Gran

See Collision, Nos. 3 to 6, 8, 9— Compulsory P ilo tage- 
Salvage, Nos. 16, 17.

p l e a d in g s .
See Collision, Nos. 7,8, 9, ^ -L im ita t io n . of L iab ility , 
N°. 3— Marine Insurance,Ho. 14 Nec ,

POLICY.
See Carriage of Goods, No. I -M a rin e  Insurance.

PRACTICE.
1. Action in  rem—Lien—Secured creditor—Admi

ra lty  Court Act 1861.—The right to sue in  rem 
under the Admiralty Court Act 1861, where there 
is no maritime lien, gives the plaintiff a charge on 
the res from the date of the arrest, and from that 
time he is a secured creditor in respect of his 
claim. (Ct. of App.) The Celia.................. page 293

2. Action in  rem—Notice of collision—Dul lin  Steam
Packet Company„ 6 # 7 W ill 4, o. 100.—The 
8th section of 6 & 7 W ill. 4 (local and personal),
o. 100, which requires notice to be given one 
calendar month before bringing any “ action in 
any of His Majesty’s courts of law ”  against the 
city of Dublin Steam Packet Company, does not 
apply collision actions m  rem against the 
company’s vessels, and in  such cases no notice is 
necessary. (Ct. of App.) The Longford ..........  371

3 Appeal — Action in  rem — B ail — Stay of 
' execution—In  an appeal from a decision of the 
Court of Appeal to the House of Lords m an 
action in  rem, in. which bail has been given the 
Court of Appeal w ill not stay execution pending 
the appeal unless special circumstances are shown
by affidavit. (Ct. of App.) The Annot Lyle ......  5»

a Anneal_Fresh evidence —  Admiralty County
n„a rt —A judge of the Probate, Divorce, and 
Admiralty Division s itting alone can entertain 
an application for leave to adduce fresh evidence 
at the hearing of an Adnnra ty  County Court
appeal. (Adm. Div.) The Eclipse................. ....4 0 3

■; Appeal—New point—Evidence.—Where a point 
which has not been taken in tke court below is 
put forward by an appellant for the first time in 
a Court of Appeal, that court ought not to decide 
in his favour on suoh point unless i t  is satisfied 
beyond doubt, (1) that i t  has before i t  a ll the 
facts bearing upon the new contention as com- 
oletely as i f  i t  had been raised in the court of 
first instance ; (2) that no satisfactory explana
tion could have been given i f  i t  had been so 
raised. (H. of L.) The Tasmania....................... 517

fi Arbitrator—Nomination of arbitrator-Power of
' nour t  —In  the case of an agreement to refer dis- 
notes to three arbitrators, one to be nominated 
£v each party, and the th ird  by the two so 
annointed, the court has no power to make an 
order calling upon one of the parties, who has 
been served w ith  notice to appoint and neglects 
tn do so to appoint an arbitrator within seven 
days. (Ct. of App.) Re Smith and Service and 
Nelson and Sons..............................................................

7 A rb itra tion— Submission— Rule of Court.—Seat.
1 of the Arbitration Act 1889 is only intended 
to sive to a ll submissions to arbitration the same 
effect as, prior to the Act, those submissions 
had which were made rules of court. (Ct. of 
Ann 1 Re Smith and Service and Nelson and

’ ......................................................  555
a n nmaaes — Interest — Admiralty division.—
8' w here?an action was brought in the Admiralty 

■Division to recover unliquidated damages, which, 
prior to the Judicature Act could not have been 
brought in the Admiralty Court, and the defen
dant made no attempt to have i t  transferred the 
plaintiffs were held to be entitled, m accordance 
w ith the practice of the Admiralty Division, to 
interest on the amount recovered from the date 
“ f  tLe loss. (Ct. of App.) The Gertrude v. The
Baron Aberdare ......................................................  d15,

o namaqes—Interest—Admiralty division—Trans- 
ferof action.— Where an action is transferred to 
the Admiralty Division by consent of the parties 
for the assessment of damages, the registrar and
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merchants are entitled, in  accordance w ith the 
practice of the Admiralty Division, to give in 
terest in addition to the actual damages, even 
where such interest would not he given in the 
division from whence the action is transferred.
(Ct. of App.) The Gertrude v. The Baron Aber- 
da™ .................................................................page 315

10. Jurisdiction— Injunction—Delivery of goods—
Lord Cairns’ Act.—In a claim for delivery of 
goods asking for damages and an injunction 
the court has no jurisdiction under Lord Cairn’s 
Act to award damages where no wrongful act has 
been actually committed by' the person against 
whom the injunction is claimed. (Ct. of App.) 
Dreyfus and Co. v. Peruvian Guano Company ... ^92

11. Registrar and merchants—Affidavit — Cross-ex
amination.— A t a reference in an Admiralty 
action, where the plaintiff being resident abroad 
makes an affidavit in support of his claim, and 
refuses to attend for cross-examination, i t  is in 
the discretion of the registrar to refuse to 
accept the affidavit un til the p la in tiff has been 
cross-examined, and i t  is further within his discre
tion to say whether the circumstances are such that 
the witness should attend in this country for cross- 
examination, or should be cross-examined abroad
on commission. (Adm. Div.) The Parisian ... 249

12. Registrar and merchants — Privy Council—
Appeal.—Where, upon the hearing of an appeal 
to the Privy Council from a judgment upon the 
report of the registrar of a Vice-Admiralty 
Court, the Privy Council is of opinion that the 
report must be referred back for the finding of 
other facts and figures, such reference w ill be to 
the Registrar of Her Majesty in Ecclesiastical 
and Maritime Appeals, i f  convenient and less 
expensive than a reference back to the Vice- 
Adm iralty Court. (Priv. Co.) The City of 
Peking.....................................................................  572

13. Registrar and merchants—Report— Objection.—
Semble, where an objection to a registrar’s report 
is taken in general terms, as to the whole of an 
item allowed, i t  is open to the party objecting 
so seek to have part of the item disallowed. 
(Priv. Co.) The City of Peking ..........................  572

14. T ria l at bar— Crown—Servants of—Attorney- 
General— Change of venue.—The Crown is en
titled  as of right to a tr ia l at bar, in  any cause in 
which i t  is interested, whether as a party or on 
behalf of any of its servants, or by reason of its 
interests being affected, and the Attorney- 
General, on behalf of the Crown, may obtain 
such tr ia l at bar upon an ex parte application 
made by him to the court, he stating that the 
Crown is interested; and, in like manner, he is en
titled to an order for a ohange of venue in any 
such case on a similar application ; and in either 
case i t  is open to the other party to apply to set 
aside the order upon the ground that the Crown 
is not, in fact, interested, and that the court has 
been therein misinformed. (Ct. of App.) Dixon
v. Farrer, Secretary to the Board of Trade..........  52

15. T ria l at bar—Detention of ship— Venue— 
Merchant Shipping Act 1876— Crown Suits Act 
1865.—In  an action under the 10th section of the 
Merchant Shipping Act 1876 (39 &40 Viet, c.80), 
s. 10, against the Secretary of the Board of Trade, 
to recover costs and compensation for the deten
tion of a ship without reasonable and probable 
cause, the Attorney-General is entitled, on behalf 
of the Crown, to demand as of right a tr ia l at bar ; 
and he is therefore also entitled under the Crown 
Suits Act 1865, on stating to the court that he 
waives his right to a tr ia l at bar, to change the 
venue to any county in which he elects to have

the cause tried. (Ct. of App.) Dixon v. Farrer, 
Secretary to the Board of Trade .................. page 52

16. Tria l at bar—Judicature Act.—The Judicature 
Acts and rules of the Supreme Court have not 
the effect of abolishing tria ls at bar. (Ct. of App.)
Dixon v. Farrer, Secretary to the Board of Trade 52

17. W rit—Action in  personam— Foreign corporation 
—Address.—A w rit in  personam for service 
within the jurisdiction must contain the address 
as well as the name of the defendant, and con
sequently such a w rit issued without any address 
against a foreign corporation having no place of 
business in this country is irregular and w ill be
set aside. (Adm. Div.) The W. A. Scholten......  244

18. W rit—Service—Leave of judge—Foreign cor
poration—Address.—Semble, that a w r it for 
service in this country upon a foreign corpora
tion having no address here, w ill not be issued 
without the leave of the judge, even i f  i t  oontains 
the name and foreign address of the corporation. 
(Adm. Div.) The W. A. Scholten..........................244

See Carriage of Goods, Nos. 8, 31— Charter-party,
No. 4—Collision, Nos. 1,6 to 15, 22, 23, 36, 39 to 
50— Compulsory Pilotage, No. 7— County Courts 
Admiralty Jurisdiction, Nos. 4, 5—Lim itation of 
liab ility , Nos. 2, 3, 4—Marine Insurance, Nos.
14, 15, 16—Necessaries, No. 2—Sale of Goods— 
Salvage, Nos. 18 to 21—Seaman.

PRELIMINARY ACT.
See Collision, Nos. 42, 47 to 49.

PREROGATIVE OF CROWN.
See Practice, Nos. 14, 15.

PRINCIPAL AND AGENT.
See Charter-party, No. 6—Damage, Nos. 1, 3— 

Marine Insurance, Nos. 2, 4, 5—Shipowners, Nos.
3, 6, 7—Stoppage in  Transitu.

PRIORITY OF LIENS.
See Master’s Wages and Disbursements, No. 3— 

Necessaries, No. 3— Wages, No. 2.

PRIVY COUNCIL.
See Practice, No. 12—Salvage, Nos. 10, 11.

QUEEN’S SHIP.
See Salvage, No. 23.

RATS.
See Carriage of Goods, No. 30.

RECEIVER.
See Mortgagor and Mortgagee, No. 4.

REGISTRAR AND MERCHANTS.
See Collision, Nos. 21, 22. 23—Practice, Nos. 11,

12, 13.

REGULATIONS FOR PREVENTING COLLISIONS 
AT SEA.

See Collision, Nos. 51 to 89.

RE-INSURANCE.
See Marine Insurance, No. 4.

REPRESENTATION.
See Damage, Nos. 4, 5—Marine Insurance, No. 15.
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RESTRAINT.
!• Managing owner — Agreement -  Bail for safe 

return.—An agreement between the owners of a 
ship and two persons appointing them ship s 
husbands and managers, and empowering them to 
continue to act as such at all times thereafter 
for the owners, their executors, administrators, 
and assigns, and giving them the entire manage
ment of the vessel does not prevent a dissentient 
part owner from instituting an action of restraint 
upon the ground that he is dissatisfied with the 
management and obtaining bail from his co
owners in the value of his shares. (Adm.) The 
England .........................................................Va9e 140

2. Arrest of ship—Duty of managing owner—Costs.
—Where part owners wrongfully institute an 
action of restraint and arrest the ship therein, 
i t  is the duty of the managing owner to take all 
reasonable steps to minimise the losses and ex
penses consequent on such arrest, and the arrest
ing owners are not liable for such losses ana ex
penses after a reasonable time has elapsed within 
which such steps could have been taken. (Adm.
Div.) The Vindobala ................. ................

3. Bond for safe return—Duration of—Cancellation 
■—Change of owners.—Where a bail bond has been 
given in an action of restraint holding the 
sureties liable so long as the ship does not safely 
return to a port w ithin the jurisdiction from as 
many voyages as she shall sail upon before notice 
shall have been given to the defendants by the 
plaintiffs that they withdraw their claim for 
security,* the court w ill, upon its being shown 
that the owners on whose behalf the bond was 
given have ceased to be owners, cancel the bond 
and release the sureties from liab ility  thereunder 
upon the ground that i t  never was intended that 
they should remain liable for all time whoever 
might be the owners. (Adm. Div.) The Vivienne 17«

4* Mortgagees—Appearance under protest Bond 
for safe return—Cancellation.—Where 
owners, in an action of restraint instituted by 
mortgagees alleging themselves to be owners, 
enter an appearance not under protest, and give 
a bail bond for the safe return of the ship, they 
are not precluded at the tr ia l from questioning 
the plaintiffs’ tide  ; and i f  i t  in  fact appear that 
the plaintiffs are merely mortgagees, the Court 
Will order the bond to be given up and cancelled. 
(Adm.) The Keroula ......................................."

°* Mortgagees — Possession. — Where persons hoi 
shares in a ship by way of security for a loan 
under an agreement, by which i t  is Pr0'? . f  
(inter alia) that in the event of the owners of the 
shares failing to meet their acceptances, or to pay 
interest, the holders of the shares may realise 
them, calling on the owners of the shares o ma e 
good any loss arising therefrom, or paying cm 
any balance le ft after repaying themselves the 
loan, they aro merely mortgagees of sue s i.ir ■, 
and do not become owners thereof on the accep 
ances being dishonoured, and hence they, no 
having taken possession of the shares, are n 
entitled to institute an action of restraint against
the ship. (Adm.) The Keroula......................... '
Mortgagee—Possession.—Semble, a mortgagee o 
shares in a ship, when in possession, may ms 1 u e 
an action of restraint. (Adm.) The Kerou a ...

RESTRAINT OF TRADE.
See Conspiracy.

RULES OF THE SUPREME COURT.
See Collision, No. 47—Marine Insurance, Nos. 14, 

16—Practice, Nos. 7, 16.

23

23

RULES AND BYE-LAWS FOR THE NAVIGATION 
OF THE RIVER THAMES.
See Collision, Nos. 92 to 102.

RUNNING DOWN CLAUSE.
See Marine Insurance, No. 17.

SAILING SHIP.
See Collision, Nos. 85 to 88.

SALE OF GOODS.
Practice — Chief clerk's certificate — Damages.—

In  an action by plaintiffs claiming as consignees 
named in a b ill of lading delivery of certain 
cargoes and damages for their detention, the 
defendants, who claimed the goods under a con
tract with the consignor, were allowed to receive 
the cargoes pending the tria l. The Court subse
quently held that the plaintiffs were entitled to 
the cargoes, and directed an inquiry to ascertain 
what damages the plaintiffs had sustained by 
the defendants’ detention, but refused to allow 
the defendants to be reimbursed certain expenses 
incurred by them in respect of the cargoes. On 
appeal the House of Lords varied this judgment 
by allowing the defendants these expenses, but 
as no application was made to vary the inquiry 
i t  remained undisturbed. The chief clerk by 
his certificate awarded the plaintiffs damages on 
the footing of wrongful detention. The defen
dants applied to have the certificate varied ott 
the ground that the effect of the decision of the 
House was that there had been no wrongful 
detention, and that the plaintl 's were entitled 
to nominal damages only: Held (Bowen, J., 
diss.) that the certificate must have effect given 
to i t  as i t  had not been reversed on appeal, and 
that therefore the plaintiffs were entitled to 
damages. (Ct. of App.) Drefus and Co. v. The 
Peruvian Cuano Company ..........................page 492

SALE OF SHIP.
See Collision, No. 50—Salvage, No. 22.

SALVAGE.
1. Agreement—Amount.— Where the master of the 

s.s. P. H., which was in a position of serious 
danger ashore on rocks, entered into a written 
agreement with the master o/the s.s. F., whereby 
he agreed to pay 2001. a day for every day the F. 
stood by and assisted, by towing, to remove the 
P. H., and “  in  the event of the P. H. being 
got off or coming off the rocks during the con
tinuance of the agreement”  to pay 20001. 
beyond the daily pay of 200J., and the same day 
the P. H. came off, either owing to the je tt i
son of her cargo or the towing of the P. : the 
Court held that the service was a valuable one, 
that the agreement was reasonable, and that the 
salvors were entitled to recover 22001. from the 
shipowners. (Adm.Div.) ThePrinzHeinrich ... 273

2. Agreement—Amount—Compulsion. — A steam
ship in the Atlantic fell in  w ith another which had 
lost her propeller and was leaking. I t  was 
agreed in w riting between the masters that the 
owners of the ship in  distress should pay the 
owners of the other 5000t. for being towed into 
Halifax, and i f  the towage had to be abandoned 
through stress of weather the salvors were to be 
paid for service rendered. The master of the 
vessel in distress had reasonable gr ounds for be
lieving that,unless he consented to the above terms, 
the other ship would not assist him. The salvage 
was successfully accomplished without any special
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difficulty or danger. The distance towed waa 
about 350 miles. The value of the salved property 
■was about 23,0001. In  a salvage action to recover 
the 50001., or such sum as the court thought just, 
the Court held that in the circumstances the 
agreement was signed under compulsion, that 
5000l. was exorbitant, and awarded 30001. and 
costs. (Adm. Div.) The Marie Lane . .........page 540

3. Agreement—Authority of master.—An agreement 
made by the master of a vessel in  distress to 
pay salvors a fixed sum is an agreement made on 
behalf of, and pledging the credit of, the ship
owners, so as to make them liable to the salvors 
for the whole amount so agreed upon, and not 
merely for such proportion of such amount as the 
value of the ship and freight bears to the value of 
the cargo. (Adm. Div.) The P rim  Heinrich ... 273

4. Agreement — Master—Authority — L iab ility  of 
shipowners and cargo owners.—An agreement 
made by the master of a vessel in  distress to pay 
salvors a fixed sum is an agreement made on 
behalf of and pledging the credit of the ship
owners so as to make them liable to the salvors 
for the whole amount so agreed upon, and 
not merely for such proportion of such amount 
as the value of the ship and freight bears to the 
value of the cargo. (Adm.) The Cumbrian ... 151

5. Agreement—Named sum—Supervening circum
stances—Towage.—Where the master of a ship 
has agreed to tow a ship which is in distress to a 
named port for a fixed sum, such agreement is 
binding on the parties to it,- even though by reason 
of an increase in the weather the performance of 
the agreement becomes more onerous than was 
originally contemplated ; but i f  supervening c ir
cumstances are such as to render the performance 
of the contract nantically impossible, the Court 
of Admiralty is entitled to treat the agreement as 
i f  i t  had never been made, and, i f  the vessel is 
taken to a place of safety, to award to the salvors 
such salvage as the merits of the case require ; 
and this is so whether the original contract be a 
towage or salvage agreement. (Ct. of App.)
The Westbourne ......................................................  405

6. Amount—Damage to salvors.—Where three 
steamships rendered valuable salvage servioe to 
a stranded vessel, and one of them sustained very 
considerable damage in rendering the services, 
the court on a value of 3750t. awarded 20001. 
(Adm. Div.) The Erato ......................................  334

7. Amount—-Principles on which the court acts—
Risk to salvors—Risk to salved property .—The 
court, in estimating the value of salvage ser
vices, takes into consideration the value of the 
property saved, the risks to which i t  has been ex
posed, the perils from which i t  has been saved, 
the possibility of other assistance being obtained, 
the value of the salving ship, the sacrifices and 
risks incurred by the salvors, and the length of 
time to which they are exposed to such risks. 
(Adm.) The Werra ..............................................  115

8. Appeal—Amount of award—Misapprehension of 
evidence.—The barque S of P., having taken up a 
foul berth in bad weather in the Downs, oollided 
w ith  another barque. The tug C. towed her clear 
after an hour’s towing, during which time her 
anchor and ohain were slipped. A fte r she had 
been got clear the tug continued to tow ahead 
un til another anchor had been brought off from 
the shore by other salvors, and she was ultimately 
saved. Her value and that of her cargo and 
freight amounted in all to 23,0001. B utt, J., in  a 
salvage action against the S. ofP. havingawarded 
1501., the Court of Appeal held tha t he had mis
apprehended the ovidenoe as to the danger from

which the S. of P. had been saved, and increased 
the award to 3001. (Ct. of App.) The Star of 
Persia .................................. ........................... page 220

9. Appeal— Misapprehension of Evidence— Varia
tion of award.—The Court of Appeal w ill, in  a 
salvage action, where i t  appears that the judge 
below has misapprehended the evidence, and 
consequently given a wrong award, increase or 
diminish the award as the justioe of the case 
may require. (Ct. of App.) The Star of Persia 220

10. Appeal—Privy Council—Alteration of award.—
The Judicial Committee is reluctant to review 
salvage awards whioh involve the exercise of 
the discretion of the judge below, and w ill not 
do so unless the amount awarded differs to the 
extent of one-third from that which the Judicial 
Committee thinks adequate. (P.C.) The Thomas 
Allen ......................................................................... 99

11. A ppea l-P rivy  Council— Reduction of award.
—The screw steamship T.A., of 1701 tons, laden 
w ith  a cargo of grain, broke her screw shaft on 
the 3rd Oct. 1885 when in the Gulf Stream, about 
three hundred miles from Halifax. On the even
ing of the same day the steamship A., of about 
1600 tons, laden w ith  oargo and bound from 
Philadelphia to Bordeaux, took the T.A. in tow 
about 8.30 p.m. and brought her safely into 
Halifax about 3.30 p.m. on Oct. 5. The 
weather was fine, and the A. ran no danger in 
rendering the services. The T. A. was in no 
immediate danger when picked up. The value of 
the T. A., her cargo and freight, was 126,775 
dollars; the value of the A., her cargo and 
freight, was 132,500 dollars. TheVice-Admiralty 
Court of Halifax having awarded 12,000 dollars: 
Held, on appeal, to be excessive, and reduced to 
7500 dollars. (P.C.) The Thomas A llen ..........  99

12. Apportionment— Right to share in  salvage—
Ship’s articles— Cattlemen.—Where a salving 
ship, trading between England and the United 
States, carried cattlemen, whose duties were to 
attend to a cargo of live cattle, they being paid a 
lump sum for the voyage by the owners of the 
cattle, the fact that they are on the ship’s articles 
at a nominal rating, in order to satisfy the 
requirements of the American authorities, does 
not of itself make them part of the crew, so as to 
entitle them to share w ith the ship’s crew in the 
award. (Adm. Div.) The Coriolomus ............... 514

13. Government ship—Transport— Right to reward.
— The owners, master, and crew of a steamship 
chartered to Government as a transport under 
the ordinary form of Government charter incorpo
rating the transport regulations (by which i t  is 
provided that “  when necessary, steam transports 
w ill be required to tow other vessels” ), are entitled 
to recover for salvage services rendered to a ship 
and her freight, even though the services be 
rendered w ith the assistance of a naval offioer 
and naval seamen and the salved vessel be laden 
(inter a lia ) w ith Government stores. (Adm.)
The Bertie ..............................................................  26

14. Incomplete services—Ship ultimately saved— 
Agreement— Right to reward.—In a salvage 
action the plaintiffs were obliged by stress of 
weather to leave the defendants’ vessel in  a 
worse position than that in  which they found her.
In  the statement of claim i t  was alleged, and 
admitted in the defence, that there was an agree
ment between the masters that the salving ship 
should attempt to tow the defendants’ ship to a 
port of safety. The defendants’ ship waa u lt i
mately saved by another vessel. Held, that the 
plaintiffs were not entitled to salvage in the 
proper sense of the term, but that, as they had
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performed the agreement to attempt to save the 
ship, they were entitled to adequate remuneration 
for what they had done. (Adm. Div.) e 
Ben la rig ....... ................................................. page S60

15. L iab ility  /o r salvage— Ownership—Beneficial
interest.—The liab ility  for salvage is not confined 
to those who have the absolute property in  e 
thing saved, but extends to persons having a 
beneficial interest therein and subjec o 
pecuniary loss i f  the property were not save .
(Adm. Div.) Five Steel Barges .................■

16. Pilotage— Fisherman—Shortness of provisions. 
—Where a ship, otherwise uninjured, is short ot 
provisions, and some of her crew are disable _ y 
exposure to bad weather, and her master, being 
anxious to get to the nearest port, engages on 
of pilotage waters the services of a fisherman o 
pilot him to the nearest port, the services o e 
fisherman are to be rewarded as salvage, an 
not as mere pilotage. (Adm. Div.) The Ag ai

17. Pilotage—Nature of services— Conversion to
salvage.—The services of a. pilot on a salve s ip 
are not changed from those of p ilot to sa vor 
where his services consist in trifling  a-ssis 
helping at the wheel and windlass. (Adm.) ^
Monarch ................................................................ *

18. Practice—Action in  personam— Transfer of
property.—An action in  p e r s o n a m  for salvage lies 
against the owners of salved property, a oug 
the salved property has been transferre 
others before the institution of the suit. ( •
Div.) Five Steel Barges .............................. .......

19. Practice—Compromise — Mistake of fac •
Where, in a salvage action, the agents o 
plaintiffs’ solicitor settle the plainti s 
under a mistake of fact, and one of the c ai 
is present at the compromise, and under._a■ 
apprehension of the facts acquiesces ’
such compromise is not binding on Inin w 
true state of affairs is discovered. (Adm.; ^
Monarch ..................................................................

20. Practice— Consolidation—Separate appearance
— Tender— Costs.—Where separate salvage ac
tions against the same ship were conso1 >
leave being given to the various p _ain■ 
appear separately at the hearing as their 
were conflicting, and the defendants wi 
defence tendered and paid into cour 
money as being sufficient to satisfy a ’
hut did not apportion i t  to the separa ®P 
the Court having upheld the tender or . 
parties to pay their own costs incur y,e
quently to the tender, the defendan s p J
costs previous to the tender. (Ad“ ‘ ^

21. Practice—Registrar and A fe rcW »—
lading—Excepted perils. a had been
against cargo, where the ship andcarg 
wrecked in the Bed Sea, i t  a p p ^  that the 
cargo was carried under a b ill of caused
ing the shipowner from liab ility  or - gj .  . 
by negligence of the master and ere • CATf.0
owners claimed salvage for services certain
and brought in a claim for demiuvag; The
of their ships which had rendered is registrar to 
Court referred these matters to th■ B ^
report how much was due to the , j)iv .)
ship and how much to the cargo. (
The Cargo ex Ulysses.....................A ” - i l  Rais-

22 . Priority of liens— Conservancy authority &
ing wreck—Expenses—Life salvage. t j,ej r
conservancy authority, in pursuance o f^ h e ir
powers under an Act of Parliamen , raising
ship and sell her to defray the exposes of raism^ 
her, their lien upon the ship and its  procee

... 395

354

take priority of any claim to life  salvage, and if  
the proceeds are less than the expenses, there 
being no property saved against which life salvage 
can attach, life salvors cannot recover either 
against the sunken ship or against the owners, 
notwithstanding the fact tha t the owners have 
recovered from the wrongdoers causing the sink
ing of their ship the amount of the Iobs that they
have sustained. (Adm.) The Annie ...........page 117

23. Queen’s ship—Duties of—Right to salvage.
Where a British ship is wrecked w ith  cargo in the 
Bed Sea and one of H.M. ships is employed to 
protect the ship and cargo from plunder by the 
Arabs, and the commander and crew also assist 
in saving the cargo by getting i t  out of the hold 
and carrying i t  a considerable distance to 
lighters, although i t  may be that the commander 
and crew aVe not entitled to salvage in respect of 
the protection which they give to the ship and 
cargo by the ir presence, they are entitled to sal
vage in respect of anything done outside the 
ordinary scope of their duties, which would in 
clude the placing of sentinels and carrying the 
cargo. (Adm. Div.) The Cargo ex Ulysses ....... 354

24 Right to retain salved property—Repairs.—
Where salvors have brought a damaged vessel 
into a position of safety they are bound, on de- 
mand by the owners, to deliver up possession of 
the salved property, and have no right to retain 
i t  for the alleged purpose of completing the 
repairs. (Adm. Div.) The P innas ......................  313

25 Right to retain salved property—Possession —  
Semite, i f  the owners of a vessel which is being 
salved demand possession of her when she is in  
such a critica l position tha t there may be risk of 
loss or damage to her unless the salvors are 
allowed to complete their operations, the salvors 
mav be entitled to retain possession pending 
their performance. (Adm. Div.) The Pinnas... 313

26 Bight to salvage—Purchaser of salved property 
—Mistake of fact.—Where a person renders ser
vices in the nature of salvage to a vessel which 
he at the time bond fide believes to be his own by 
purchase or otherwise, he is not precluded from 
recovering salvage reward in respect of such ser
vices because i t  turns out in  fact tha t the vessel 
was not his property. (Adm. Div.) The Liffey 255-

27 Tug and tow—Contract—Conversion into sal
vage—Right to reward.—Where the owners of a 
tug contracted to tow a number of barges at sea 
for an agreed sum of money, i t  being part of the 
contract that, i f  the barges or any of them broke 
adrift during the towage, the tug owners were 
nevertheless to be entitled to the sum, and in 
consequence of the severity of the weather the 
voyage was unduly protraoted, the barges broke 
adrift on several occasions, and were picked up 
again, and men in charge of the barges were 
saved from possible loss of life, the court 
awarded salvage on the ground that the services 
were beyond what was contemplated by the 
parties when entering into the towage contract. 
(Adm. Div.) Five Steel Barges.................... ........  580

28 Warranty—Seaworthiness—B ill of lading • 
Latent defect.—Although there is an implied 
warranty in every b ill of lading that the carry
ing ship shall be seaworthy, this warranty may 
be abrogated or lim ited by words to that effect j 
and hence, where a steamship laden w ith  cargo 
becomes disabled through a latent defect in 
existence prior to the commencement of the 
voyage and salvage services are rendered to such 
steashmip by a vessel belonging to the same 
owners, the shipowners may recover salvage 
against the cargo i f  by the b ill of lading the 
warranty of seaworthiness is abrogated, and the
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shipowners are not to be liable for latent defects. 
(Adm. D iv.) The Laertes.............................. page 174

29. Wreck—Stranded vessel—Merchant Shipping 
Act 1854, s. 450.—The provisions of sect. 450 of 
the Merchant Shipping Act 1854 requiring a 
person who finds or takes possession of a wreck 
to give notioe to the receiver, are not applic
able to the case of a person who takes posses
sion of a stranded vessel under the belief that 
he is the purchaser thereof, and in such a case 
these provisions do not operate to deprive him 
of his righ t to recover salvage. (Adm. Div.)
The Liffey ..............................................................  255

See Marine Insurance, Nos. 1,19.

SCREW ALLEY.
See Collision, No. 45.

SEAMAN.
30. Practice—Board of Trade—Supplying seamen—

Licence— Onus of proof.—On an information 
charging the defendant under sect. 147 of the 
Merchant Shipping Act 1854 w ith supplying a 
seaman to a merohant ship in the United K ing
dom without holding a licence from the Board 
of Trade for that purpose, the onus is on the 
defendant, after proof has been given of the 
supply of the seaman by him, of proving that he 
held a licence from the Board of Trade. (Q. B. 
Div.) Reg. on the prosecution of Turner v. 
Johnston..................................................................  14

See Wages, No. 3.

SEAMAN’S WAGES.
See County Courts Adm iralty Jurisdiction, No. 8 

— Wages.

SEAWORTHINESS.
See Carriage of Goods, No. 26—Salvage, No. 28.

SHIFTING BOARDS.
See Unseaviorthy Ship, No. 1.

“  SHIP NOT UNDER COMMAND.”
See Collision, No. 76.

SHIP’S ARTICLES.
See County Courts Adm iralty Jurisdiction, No. 8 

—Salvage, No. 12.

SHIPBROKER.
See Shipowner, No. 5.

SHIPOWNERS.
1. Cost of working— Dissent ient owners—Proportion

of expenses.—Where a ship is being worked by 
part of her owners, the remainder being dissen
tient, and losses result from her employment, 
such losses are to be borne, not in the proportion 
which each share of the working owners bears to 
the whole sixty-four shares, but in the proportion 
which each share bears to the number of shares 
held by the persons working the ship. (Adm. 
Div.) The Vindobala..........................................  250

2. Jurisdiction Registered co-owners—Adm iralty  
Court Act 1861.—Quære, whether sect. 8 of the 
Adm iralty Court Act 1861, giving the Adm iralty 
Court jurisdiction to decide questions between 
co-owners is not confined to questions between 
registered co-owners. (Adm.) The Bonnie Kate 149

3. Managing owner -  Authority — Agency. —  Per 
Lord Esher, M .R .: The managing owner of a

ship is the agent of each co-owner separately, 
and each co-owner may retract his authority to 
the managing owner without consulting the other 
co-owners. (Ct. of App.) The Vindobala...page 376

4. Managing owner—Defalcations — Contributions
to make good.— Where a part owner of a ship 
pays to the managing owner his contribution due 
upon the ship’s accounts as agreed between the 
co-owners, the managing owner receives such con
tribu tion as agent for a ll the owners, and in the 
event of the managing owner misapplying such 
payment to his own use, and not paying the ship’s 
accounts therewith, the contributing owner is 
entitled to be credited w ith tne amount so paid, 
but all the owners, including himself, must make 
good the defalcations in  proportion to their shares. 
(Adm.) The Id a .............................................  21

5. Managing owner—Shipbroker—Remuneration- 
Commission.—A  shipbroker, who is also manag
ing owner of a ship and receiving a fixed sum as 
remuneration for his services as such, is not en
titled  to make an extra profit for himself by 
commission or brokerage for procuring charters 
and freights, i t  being one of the duties of a

managing owner ”  to procure charters and 
freights. (Ch. Div.) Williamson v. Hind  
Brothers ..........................................................  559

6. Principal and agent — Managing owner — 
Authority. The mere fact of an agent being 
bound in  honour to complete a contract which 
he is negotiating for his principal, where he, the 
agent, is under no legal liab ility  i f  he refuses to 
complete, does not prevent the principal w ith
drawing his authority any time before the agree
ment is completed. (Ct. of App.) The Vindo-
hala;  ...................................................................... 376

7. Principal and agent — Managing owner — 
Authority  — Charter-party.—  The managing 
owner of the ship F., w ith the authority of his 
co-owners, entered into negotiations abroad with 
the view of chartering the ship. These negotia
tions were carried on by an agent abroad. On 
the 17th Ju ly 1884 a form of charter, signed by 
the managing owner, was offered to the proposed 
charterers. They objected to certain provisions 
in  it ,  to which objections the agent, w ith the 
managing owner’s authority, assented. On the 
19th July the charterers signed the charter, 
having previously introduced into i t  certain 
further alterations which had never been sug
gested to the managing owner’s agent. On the 
same day certain of the co-owners gave notice to 
the managing owners that they refused to be 
bound by any charter. The managing owner, 
considering himself bound in honour to sign the 
charter-party, signed i t  on the 22nd July. The 
execution of the charter-party was prevented by 
the arrest of the V. by the dissentient owners, 
and damages resulted therefrom. Held (reversing 
the decision of Butt, J.), in a co-ownership 
action, that there was no binding contract un til 
the managing owner signed the charter on the 
22nd July, and that up to the signing of the same 
any of the owners could revoke the managing 
owner s authority, and that, as the dissenting 
owners had revoked their authority on the 19th 
July, they were not bound by the charter. (Ct.
of App.) The Vindobala .............................. 250, 376

8. Purchase of shares during voyage—Right to 
freight Deduction of expenses.— The purchaser 
of shares in a ship during the progress of a 
voyage is only entitled to share in the net freight 
after a ll the expenses incidental to earning the 
freight on the voyage in question have been 
deducted from the gross freight. (Adm. Div.)
The Vindobala ....................................................... 250
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Sale of shares— Managing owner — Authority 
L iab ility  in  expenses. —— The managing 

owners of the steamship B. K. in  1882 
Agreed to sell the defendant V. one sixty- 
fourth share in  the B. K., for which he gave 
them a h ill of exchange for 1561., and received 
from them a receipt for the same as “ being one 
sixty-fonrth share in the s.s. B. K .”  In  1883 the 
managing owners sent V. 81. in respect of profits 
on his share, and subsequently sent him a state
ment of accounts. No b ill of sale of the share 
was ever executed by the managing owners, and 
i t  appeared that their shares in the B. K. were 
mortgaged at the time of the sale to V., and 
that subsequently they never were in a position 
to redeem them. Certain of the owners having 
paid losses incidental to the working of the ship, 
now sued V. as a co-owner for his proportion of 
the losses. Held, that, notwithstanding the 
receipt by V. of the 81., he was not, either in law 
or equity, a co-owner, tha t the managing owners 
tad no authority to pledge his credit, and that 
therefore he was not liable. (Adm.) The Bonnie 
Kate .............................................................. page 149

See Mortgagor and Mortgagee, Nos. 2, 3.

SHIPPING c a s u a l t ie s  in v e s t ig a t io n  
ACT 1879.

See Wrecks and Casualties.

SPEED.
See Collision, Nos. 30, 60, 66, 67.

STAY OF EXECUTION.
See Practice, No. 3.

STEEN LIGHT.
See Collision, Nos. 38, 72 to 84.

STEVEDOEES.
See Carriage of goods, No. 18.

STOPPAGE IN  TRANSITU.
1. Bankruptcy— Vendee—Foreign principal—Mate s 

receipts.—"Where a vendor, having sold goods to 
a vendee whom he knows to be purchasing for a 
Principal abroad, delivers such goods on board a 
ship, which he knows to belong to such principal,
And having taken mate’s receipts for such goods, 
hands them to the vendee, who is described in 
the bills of lading as shipper, and to whose order 
the goods are deliverable, the vendor is not 
entitled to stop the goods in  transitu on learn
ing that the vendee has become bankrupt. Cave,
J-) Re Bruno, Silva, and Son-, ex parte Francis
<md Co. L im ited ......................................................

2- Duration of transit — Carrier—Agency of.
Where goods have not been delivered to the pur
chaser, or to any agent of his, for him to hold other- 
rrise than as a carrier, but are s till in the hands 
of the carrier as such, and for the purposes of 
the transit, then, although such carrier is the 
purchaser’s agent to accept delivery so as to pass 
the property, nevertheless the goods are m  
transitu, and may be stopped. (P- C.) Lyons v.
.............................................................
Duration of transit—Constructive delivery 
Safe’s receipts.—Delivery of goods by a vendor 
on board a ship named by the purchaser in pur
suance of an order to consign them to the ship 
“  to Melbourne loading in the East India Docks, 
in respect of which goods a receipt given by the 
mate to the persons delivering the goods is sent to

the purchasers, is not constructive delivery to the 
purchaser, and hence the vendor on hearing of 
the purchasers insolvency is entitled to exercise 
the righ t of stoppage in  transitu. (Ct. of App. 
affirming Q. B. Div.) Bethell and Co. v. Clarke
and Co...............................................................page 346

4. Duration of transit—Purchaser’s agent— Carrier— 
Shipowner’s receipts.—Where goods have not been 
delivered to the purchaser or to his agent to hold 
for him otherwise than as a carrier, the right to 
stop them in  transitu  under such circumstances 
is not affected by the facts (1) that the purchaser 
has handed to the shipping agents the ship
owners’ receipts for the goods received by him 
from the vendor, and has received from them in 
exchange a b ill of lading; (2) that the purchaser 
is himself a passenger by the vessel on board 
which the goods are shipped as cargo for convey
ance to their ultimate destination. (P. C.) Lyons 
v. Hojfnung................. ............................................  551

STOWAGE OF GOODS.
See Carriage of Goods, No. 27.

STEIKE.
See Carriage of goods, Nos. 16,18.

SUING AND LABOUEING CLAUSE.
See Marine Insurance, No. 16.

TACK.
See Collision, No. 65.

TEES CONSEEVANCY EULES.
See Collision, No. 91.

THAMES CONSEEVANCY.
See Thames Navigation— Wreck.

THAMES CONSEEVANCY EULES.
See Collision, Nos. 92 to 102.

THAMES NAVIGATION.
1. Barges—Lighters—Competent man.—To comply

with bye-law 16 of the Thames Conservators, 
requiring a ll barges, boats, lighters, and other 
craft to have at least one competent man on 
board, and such craft when above 50 tons burthen 
to “  have one man in addition on board to assist 
in  the navigation,”  i t  is necessary that the “  one 
man in  addition ”  should be competent and skil
fu l. (Q. B. Div.) Goldsmith and another v. 
Slattery ............................. ....................................  561

2. Towage—Steamer— Watermen and Lightermen’s
Act 1859.—I t  is not a breach of bye-law 59, made 
under the Watermen and Lightermen’s Act 1859, 
providing that no person in charge of and navi
gating a steamer on the Thames shall tow more 
than six craft at a time, to tow more than that 
number of barges into a dock from the river, 
where such barges have been collected together 
for the purpose of being taken into the dock near 
a dolphin belonging to the dock, and some of them 
are within the ambit of the dock. (Q. B. Div.) 
Rolles v. Newell ......................................................  563

TH IED  PAETY.
See Marine Insurance, No. 16.

TILBURY DOCKS.
See Pilotage, No. 2.
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TOTAL LOSS.
See Marine Insurance, Nos. 1, 19.

TRADE WINDS.
3ee Collision, No. 85.

TRANSSHIPMENT.
See Carriage of Ooods, Nos. 32, 35—Marine

Insurance, No. 18.

TRAWLERS.
See Collision, Nos. 58, 59— County Courts Adm iralty

Jurisdiction, No. 3.

T R IA L AT  BAR.
See Practice, Nos. 14,15, 16.

T R IN ITY  MASTERS.
See Collision, Nos. 45, 46.

TUG AND TOW.
1. Duty of tow— Control of navigation.—As a 

general rule i t  is the duty of a tow to give orders 
to the tug, and i f  a specifio order is given by the 
tow to the tug, the responsibility for that order 
w ill rest w ith the tow; but there is no obliga
tion on the tow to be constantly giving directions 
to the tug as to matters which are specially the 
duty of the tug, and i f  the la tter by reason of 
local circumstances or knowledge has the means 
of forming a judgment as to what is to be done, 
i t  is her duty to do i t  without waiting for orders 
from the tow. (Adm.) The Isca.................. page 63

2. Maritime lien-—There is no maritime lien in
respect of towage services. (Oh. Div.) Westrup 
v. Great Yarmouth Steam Carrying Company 
Lim ited  ..................................................................  443

See Collision, Nos. 32, 103 to 108— County Courts 
Admiralty Jurisdiction, No. 6—Salvage, Nos.
8, 27— Wages, No. 2.

TYNE NAVIGATION RULES.
See Collision, Nos. 109, 110.

TYNE PILOTAGE ORDER CONFIRMATION ACT 
1865.

See Collision, No. 5.

UNDERWRITERS.
See Marine Insurance,

UNSEAWORTHY SHIP.
1. Grain ca/rgo—Shifting hoards—Merchant Ship

ping (Carriage of Grain) Act 1880.—Where a 
ship has two decks, and carries barley in bulk 
from a Mediterranean port, the duty imposed by 
the Merchant Shipping (Carriage of Grain) Act
1880, and the Board of Trade Regulations made 
thereunder, is to have bulkhead or shifting 
boards not merely in  the ’tween decks, but in 
the lower hold also. (Adm. Div.) The Rothhury 332

2. Grain cargo—Feeders—Board of Trade Regula
tions 1881.—The Board of Trade Regulations
1881, 4 (5), requiring feeders to “ be fitted to feed
the grain carried in  the ’ tween decks, such 
feeders to, contain not less than 2 per cent, of the 
compartments they feed,”  requires the feeders to 
contain 2 per cent, of the grain in the ’tween 
decks, and in the holds below the ’tween deoks, 
and is not limited to the grain in the ’tween deoks. 
(Adm. Div.) The Rothhury..................................  332

See Carriage of Goods, No. 26.

VENDOR AND PURCHASER.
See Sale of Goods—Stoppage in  Transitu.

VENUE.
See County Courts Admiralty Jurisdiction, No. 7— 

Practice, Noe. 14, 15.

VOYAGE.
See Carriage of Goods, Nos. 26, 27—Marine Assurance 

Association, No. 8.

WAGES.
1. Lien on freight-—Charter—Suh-charter.—Where

a ship is chartered for a round voyage ou t' and 
home, and sub-chartered for the homeward voyage 
and earns freight under the sub-charter-party, 
the freight due to the original charterers under 
the sub-charter-party is liable to pay seamen’s 
wages earned upon the round voyage, erven though 
only a part of such fre ight is due to the ship
owners under the original charter. (Adm.) The 
Andalina ......................................................page 62

2. Prio rity  of liens—Light dues—Towage.—A sea
man’s claim for wages has p rio rity  over a claim 
for payments made for ligh t dues, and for the 
towage of a sailing vessel from sea to an inland 
port. (Adm.) The Anda lina ..............................  62

3. Seamen—Bad provisions—Right to damages—
Merchant Shipping Act 1854, s. 223.—In  an action 
brought by seamen for wages and breach of con
tract, where the plaintiffs proved breaches of 
contract by the shipowners, whereby the seamen 
were supplied w ith provisions defective in 
quantity and quality, and were exposed to great 
dangers and hardships, the court awarded the 
wages as claimed, the maximum compensation of 
Is. 8tZ. per day under seot. 223 of the Merchant 
Shipping Act 1854 in respect of the food, and 
general damages in  respect of the hardships 
suffered by the plaintiffs. (Adm. Div.) The 
Justitia  ..................................................................  198"

See Collision, No. 18— County Courts Admiralty 
Jurisdiction, No. 8 —  Master’s wages and dis
bursements—Necessaries, No. 3.

WARRANT.
See Naval discipline Act, No. 4.

W ARRANTY.
See Damage, Nos. 1, 4, 5 — Marine Insurance,

Nos. 2, 20, and 21—Salvage, No. 28.

WATERMEN AND LIGHTERM EN’S ACT.
See Thames Navigation, No. 2.

WHARFINGER.
See Damage, Nos. 4, 5.

WITNESSES.
See County Courts Adm iralty Jurisdiction, No. 4.

WRECK.
1. Sunken wreck— Cost of raising— Chargee of 

expenses— Thames Conservancy Act 1857.—In  
estimating the charges and expenses of raising 
wrecks under the Thames Conservancy Act 1857, 
the Conservators are entitled to take into account 
the interest on the capital invested in the plant 
used in raising the wreck in question, repairs to 
and depreciation in, and insurance on p lant; but 
they are only entitled to make suoh charges in
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each particular case in relation to the amount of 
plant used therein, and to the time for which i t  is 
actually used. (Adm.Div.) The Harrington...page 

2. Sunken wreck— Cost of raising— Charges and 
expenses—Thames Conservancy Act 1857. In® 
“ charges and expenses”  of raising wrecks o 
which the Thames Conservators are entitled 
under the Thames Conservancy Act 1857, must be 
reasonable charges and expenses. (Adm. Div.) ^
The Harrington ......................................................

See Salvage, Nos. 22, 29.

W EECK AND CASUALTIES.
Appeal—Certificated officer—Rehearing .—'Ey the 

provisions of Shipping Casualties Investigations 
Act 1879 no appeal is given from the refusal of 
the Board of Trade to order a rehearing of an 
investigation into the conduct of a certified 
officer. (Adm.) The Ida .............................. page 57

W RIT.
See Collision. No. 36— Practice, Nos. 17,18.

V
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H. op L .] (,’i N ortiicote v . Owners or the H enrich Bjorn. [H .  op  L .

HOUSE OF LORDS.

Feb. 23, 25, 26, a n d  A p r i l  5,1886.
(Before Lords W atson, Bram w ell , and 

F itzgerald .)
N orthcote v. Owners op the  H en rich  B jorn, (a) 
° N appeal prom the  court op appeal in  England . 
S h ip  N ecessaries s u p p lie d  to fo r e ig n  s h ip — M a r i 

tim e  l ie n — A c tio n  i n  re m — 3 i f  4 Ptci. c. 65, 
8 . 6 .

The s ta tu te  3 ^ - 4  V ie t. c. 65, s. 6, does n o t create  a  
M a r it im e  lie n  in  respect o f  necessaries s u p p lie d  
to a  fo r e ig n  sh ip  i n  a n  E n g t is h  p o r t ,  the re  h a v in g  
been no  m a r i t im e  l ie n  f o r  necessaries before th a t  

; a n d , consequen tly , m a te r ia l  m en  ca n n o t 
enforce th e ir  c la im s  by p roceed ings  i n  re m  
a g a in s t a  s h ip  i n  the h a n d s  o f  a  subsequent 
P urch ase r f o r  va lu e .

•Judgm ent o f  the  C o u r t  o f  A p p e a l a ff irm e d .
his was an appeal from  a ju dg m en t o f the C ourt 

ot -Appeal (B re tt, M .R ., Bowen and F ry , L .JJ .), 
^ p o r te d  in  52 L . T. Rep. N . S. 560; 5 Asp. Mar. 

aw Cas. 391; and 10 P. D iy . 44, revers ing a judg - 
ent of S ir  James Hannen, reported in  5 Asp. 

" ta r . Law  Gas. 145 ; 49 L . T. Rep. N . S. 405; and 
8 -P- D iv . 151.

ih e  appellants were shipbrokers in  L iverpoo l, 
and the respondents were the owners of the N o r
wegian vessel, the  H e n r ic h  B jo rn .  The appellants 
claimed the sum o f 683i. 6s. 2d., in  respect of 
necessaries supplied by  them  to  the ship, w h ile  
y in g  m  the p o rt o f L ive rpoo l, a t the  request of 

6 .master, and commenced a proceeding i n  re m  
against the ship. The defence set up  by the 
respondents was, th a t since the goods had been 
supplied the ship had changed owners. The 
question,_ therefore, was w hether the appellants 
were en title d  to  proceed against the ship, o r had 
eu ly a rem edy against her fo rm er owners. The 
action Was tr ie d  before S ir James Hannen, who 
gave ju dg m en t fo r  the  appellants fo r  350Z., b u t 

18 decision was reversed w ith  costs, as above
mentioned.

Cohen, Q.O., and Bailees, fo r  the appellants, 
r ? r ed th a t th e effect of the sta tu te  3 &  4 V ie t, 

c. bo, s. 6, was to  g ive a m a ritim e  lien  in  respect 
p  necessaries supplied to  a fo re ign  ship in  an 
E ng lish  po rt. B y  the  c iv i l law  there always was 
a m aritim e  lien  fo r  necessaries. The Am erican

(“) Reported by 0 . E. M a ld b N, Esq., Barrister-at-Law.
V o l . V I. ,  N . S.

Courts have also decided in  favo u r o f the  existence 
of a m aritim e  lien. F o r m any years past, there 
has been a u n ifo rm  practice to  th a t e ffe c t: (see 
T h e  A n n a ,  34 L . T. Rep. N . S. 895 ; 1 P. D iv . 2o3.) 
The existence of a ju r is d ic tio n  in  the A d m ira lty  
C o u rt is  no t conclusive as to  a m a ritim e  lien , fo r 
tha t cou rt m ig h t have ju r is d ic tio n  w ith o u t a lien. 
U p to  1840, the A d m ira lty  C ourt had ju r is d ic tio n  
in  a c la im  fo r  necessaries supplied on the  h igh 
seas, and there was a lien, and the sta tu te  was 
in tended to  extend the ju r is d ic tio n  to  cases 
occu rring  w ith in  the  body o f a county. I f  no 
m aritim e  lien  exists in  the  case of “  necessaries,”  
then i t  m ust fo llow  th a t damage and salvage 
w ith in  the body o f a county confer no m ari
tim e lien, bu t the re  is a lien  in  cases of 
damage o r salvage w ith in  the body o f a county, 
and therefore i t  fo llows th a t the re  m ust be a 
lien  in  a case o f necessaries. The c iv i l  law  
gave a m aritim e  lien  in  ce rta in  cases, and the 
A d m ira lty  C ourt allowed i t  as fa r  back as the tim e 
o f E dw ard I I I . ; (see A b b o tt on Shipp ing, 22th 
ed it., pp. 99, 100.) Then came the statutes 
13 R ich. 2, c. 5, and 15 R ich. 2, c. 3, w h ich  were 
passed to res tra in  the ju r is d ic tio n  of the A d m ira lty  
in  the  bodies o f counties : (see T h e  P u b l ic  O p in io n ,
2 Hagg. Ad. 398.) The A d m ira lty  C ourt s im ila r ly  
los t ju r is d ic tio n  over masters’ wages,except on the 
h igh  seas, w h ile  re ta in in g  i t  over seamen’s wages, 
unless earned under a special c o n tra c t: (see 24 
V ie t. c. 10, s. 10.) Towage in  the  body o f a county 
stands on the same fo o tin g  as salvage : (A bbo tt, 
12th ed it., p. 489.) Necessaries supplied iu  a 
p o rt were contracted fo r  on land, so the A d m i
ra lty  C ourt was deprived o f its  ju r is d ic tio n  by the 
sta tu te  of R ichard  2, b u t i t  re ta ined ip ju r is 
d ic tion  as to necessaries supplied on the  h ig h  seas 
down to  1840:

Godfrey's case, Latch. I I ;
Com. Dig. “  Admiralty,”  E. 10;
Admiralty case, 12 Rep. 79 ;
Palmer v. Pope, Hob. 79, 213 ;
The Neptune, 3 Knopp. 94, 114; 

and since the s ta tu te  3 &  4 V ie t. c. 65,
The Ocean, 2 ffm . Rob. 368 ;
The Bold Buccleugh, 3 Wm. Rob. 220 ; on appeal, 7 

Moo. P. C. 267.
Before the A d m ira lty  C o u rt A c t o f 1861 (24 
V ie t. c. 10) proceedings i n  p e rs o n a m  were never 
taken in  the  A d m ira lty  C ourt fo r  wages, salvage, 
o r necessaries: (see T h e  F le c lia ,  1 Spinks Ecc. &  
Ad. 438.) T h e  W a ta g a  (Swa. 165) assumes the 
ve ry  p o in t fo r  w h ich  we are contending (see also

B
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T h e  W est F r ie s la n d  Swa. 454). T h e  G u s ta f  
(6 L . T. Rep. N . S. 660 ; Lush. 508) puts wages and 
necessaries on the same foo ting , and there can 
be no doubt th a t the re  is  a lien  fo r  wages, 
The d ic tu m  c ited  against us below was not 
necessary to  the decision (see also The E l la  A .  
C la rk ,  B r. &  Lush. 32; 1 M ar. Law  Cas. 0 . S. 325 ; 
8 L . T . Rep. N . S. 110), since w h ich  case the 
p o in t has been considered as settled. The  
I n d ia  (32 L . J. 185, A d . &  Ecc ) does not touch 
the  po in t. The P a c if ic  (10 L . T . Rep. N . S. 
541: 2 M ar. Law  Oas. O. S. 21 ; B r. &  Lush. 
243) was re lied  on be low ; b u t though a ll the 
d ic ta  cannot be reconciled, the  decisions are 
fa ir ly  consistent. See

The Princess Charlotte, 33 L. J. 188, Ad. & Eco. ;
The Two Ellens, 26 L. T. Rep. N. S. 1 ; 1 Asp. Mar. 

Law Cas. 208 ; L. Rep. 4 P. C. 161;
The Jenny Lind, 1 Asp. Mar. Law Cas. 294 ; 26 L .T . 

Rep. N. S. 591; L. Rep. 3 A. & E. 529 ;
The Turlian i, 2 Asp. Mar. Law Cas. 603 ; 32 L. T. 

Rep. N. S. 841;
The Mary Ann, 13 L. T. Rep. N. S 384; 2 Mar. Law 

Cas. O'. S. 294; L. Rep. 1 A. & E. 8 ;
The Olentanner, Swa. 415 ;
The Fairport, 8 P. D iv. 48; 5 Asp. Mar. Law Cas. 

62; 48 L. T. Rep. N. S. 536;
The Bio Tinto, 9 Asp. Cas. 356; 5 App. Mar. Law 

Cas. 224 ; 50 L. T. Rep. N. S. 461;
The Julianna, 2 Dod. 304 ;
Exton’s Marine DicaSalogy, 373, 377, and the oases 

there c ited ;
Abbott, 5th edit. p. 111.

See also
The Volant, 1 Not. Cas. 503;
The Constancia, 4 Not. Cas. 512 ;
The Benares, 7 Not. Cas. Supp. 50 ;
The St. Lawrance, 5 P. Div. 250.

R e R io  G ra n d e  do S u l  S .S . Co. (36 L . T. Rep. 
N . S. 603 ; 3 Asp. M ar. Law  Oas. 424 ; 5 Ch. D iv. 
282), c it in g  The F a ro n ia  (17 L . T. Rep. N . S. 619 ; 
3 M ar. Law  Cas. O. S. 54; L . Rep. 2 A. &  E. 65), 
bears ou t the practice of the  A d m ira lty  C ourt in  
the case o f a lie n  fo r  disbursements. There was 
p r io r  to  the  A d m ira lty  C ourt A c t  1861 no p ro 
ceeding in r e m  in  the A d m ira lty  C ourt unless there 
was a m a ritim e  l ie n ; and in  th is  case of the 
supp ly  o f necessaries to  a fo re ign  ship in  an 
E ng lish  p o rt the  decisions have been un ifo rm  fo r 
tw en ty -five  years, though  there  are d ic ta  to  the 
con tra ry .

S ir  R . W ebster, Q.C.aud P yke  fo r the respondents 
were requested to  confine th e ir  argum ents to  the 
p o in ts ; (1) W he th e r the A d m ira lty  C ourt
recognised a m aritim e  lien  fo r  necessaries before 
the  A c t o f 1840? (2) W hether the au thorities, 
o r the course o f m ercantile  practice, were such as 
to  preclude the House fro m  p u tt in g  its  own con
s tru c tio n  on the  A c t ? There has not been a 
u n ifo rm  course o f practice o r decision since 1861, 
as alleged on the  o ther side. M any o f the  cases 
c ited  were on ly  questions o f p rio ritie s  among 
various cla im ants. The c iv i l law  d id  no t confer a 
m a ritim e  lien  fo r necessaries before the  A c t of 
1840; (see Em erigon, C ontra ts  a la  G-rosse, c. 12, 
s. 1, and V oet.) I f  there were a lien  fo r necessaries 
supplied on the  h igh  seas there w ou ld  be no need 
fo r  b o t to m ry : (see H u sse y  v. C h r is t ie , 9 East, 
426.) There is no case of a m a ritim e  lien  fo r 
necessaries before 1840, and the argum ent o f the 
appellants is based on a m isunderstand ing of the 
proceedings i n  re m . The difference between p ro 
ceedings i n  re m  and i n  ‘p e rso n a m  is on ly  in  
the  service o f the  w r it  to  compel the owner to

come in to  cou rt. The d ic tu m  in  T h e  B o ld
B u c c le u g h  (u b i sup .) cannot be supported. See

The Neptune (ubi su.p) ;
The Zodiac, 1 Hagg. Ad. 320 ;
The Vrou> Mina, 1 Dod. 234.

These cases show th a t there is no m aritim e  
lien  fo r  necessaries except in  cases o f bo tto m ry  :

The Vib ilia, 1 Win. Rob. 1;
The Parlement Beige, 4 Asp. Mar. Law Cas. 234 ;

42 L. T. Rep. N. S. 273 ; 5 P. Div. 197.
The au tho rities  show th a t there was no such 
lien  as is claimed before 1840, and the A c t  o f th a t 
year d id  no t create it .  P r io r  to th a t A c t some 
proceedings i n  re m  were independent of m a ritim e  
liens, v iz., actions of possession and res tra in t.

R a ik e s  was heard in  rep ly .
A t  the conclusion o f the argum ents th e ir  Lo rd - 

ships took tim e  to  consider th e ir  judgm ents.
A p r i l  5.— T h e ir Lordsh ips gave ju dg m en t as 

fo llow s ;
L o rd  W atson.— M y  Lo rds ; T h is  appeal is taken 

in  an A d m ira lty  su it, a t the  instance of the  appel
lants, fo r  recovery of moneys said to  have been 
advanced by them  in  M arch  1882, fo r  equipping 
and supp ly ing  w ith  necessary stores the N orw e
g ian ship H e n r ic h  B jo r n  w h ich  was then ly in g  in  
the  p o rt of L iverpoo l. The action is i n  re m , th a t 
being, as I  understand the te rm , a proceeding 
d irected against a ship or o ther chatte l, in  which 
the p la in t if f  seeks e ithe r to  have the res adjudged 
to h im  in  p rope rty  o r possession, or to have i t  
sold under the a u th o r ity  o f the  court, and the 
proceeds, o r p a rt thereof, adjudged to  h im  in  
satis faction of h is pecun iary claims. The rem edy 
is obviously an appropria te  one in  the case of a 
p la in t if f  who has a r ig h t  o f p rope rty  or o ther rea l 
in te rest in  the  ship, o r a c la im  o f debt secured 
by  a lie n  w h ich  the law  recognises. W e have 
been in fo rm ed th a t under the  recent practice  o f 
the  A d m ira lty  C ourt the remedy is also g iven to 
cred ito rs o f the shipowner fo r  m a ritim e  debts 
w h ich  are no t secured by lien  ; and in  th a t case 
the a ttachm ent of the ship by  process of the  court, 
has the effect of g iv in g  the c red ito r a legal nexus  
over the  p ro p rie ta ry  in te rest of his debtor as from  
the date of the attachm ent. The pos ition  of a 
c red ito r who has a proper m aritim e  lie n  d iffe rs  
fro m  th a t o f a c red ito r in  an unsecured c la im  in  
th is  respect— tha t the form er, unless he has fo r 
fe ited  the r ig h t  by h is own laches, can proceed 
against the ship no tw ith s ta n d in g  any change 
in  her ownership, whereas the  la tte r  cannot have 
an action i n  re m  unless a t the  tim e  of its  in s t i tu 
t io n  the res  is the  p ro pe rty  o f his debtor. In  the 
present case there  was a change in  the ownership 
o f the H e n r ic h  B jo r n  between M arch 1882 and the 
tim e  when th is  su it was in s titu te d . A c c o rd in g ly  
i t  is  no t m a tte r of d ispute th a t the action m ust 
be dismissed, i f  the appellants have no t a m a ri
tim e  lien  fo r  the am ount o f th e ir  advances, w h ich 
attached to  and fo llow ed the ship, fro m  and a fte r 
the tim e  when these advances were made.

Before the year 1840 the C o u rt o f A d m ira lty  
never possessed, a lthough i t  d id  occasionally, when 
no t proh ib ited , exercise ju r is d ic tio n  in  the case of 
m a ritim e  cla im s a ris in g  w ith in  the body o f a 
county. I n  th a t year an A c t was passed (3 & 4 
Y ic t .  c. 65) fo r  the  purpose, as expressed in  the  
t i t le  and pream ble, of im p ro v in g  the practice and 
extend ing the  ju r is d ic tio n  o f the  H ig h  C o u rt of 
A d m ira lty . Sect. 6 enacts th a t in  fu tu re  th a t
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court shall “  have ju risd ic tion  to decide a ll claims 
and demands whatsoever in  the nature of salvage 
io r services rendered to or damage received, > 
any ship or sea-going vessel, or in  the nature o 
towage, or fo r necessaries supplied to any foreign 
ship or sea-going vessel, and to enforce payment 
thereof, whether such ship or vessel may have 
been w ith in  the body of a county or upon tne 
high seas at the tim e the services were rendered 
° r  damage received or necessaries furmsne in 
respect of which such claim is made. 1 y s®c > 
23 i t  is provided tha t nothing contained in e 
Act shall be deemed to preclude Her Ma jes ,y 
Courts of Law and Equity from continuing to 
exercise the ju risd ic tion  which they previous y 
bad over the several matters and causes oi action 
therein mentioned. I  do not th ink  i t  necessary 
to refer to authorities fo r the purpose of establisti- 
“ g tha t by the law of E ng l and persons who equip 
° r  provide necessaries to a ship in  an Eng is 
Port have no preference over other creditors, an 
have no lien upon the ship itse lf fo r recovery ot 
^heir demands. The law upon tha t point is clear. 
But the appellants re ly  upon the provisions 
sect. 6 of the A c t of 1840 as evidencing the mten- 

of the Legislature not merely to Rive . 
Court of A dm ira lty  ju risd ic tion  to entertain 
claims fo r necessaries supplied to a foreign s p 
Within the body of a county, but also to create 
a uew incident of the claimant’s r igh t when ne 
elects to sue in  tha t court. I t  seems to 
necessary result of the appellants contention 
that the claimant, who is an unsecured cr ,, ’
Without any preference, when he seeks to e 
his claim elsewhere, becomes by v irtue  of t  
a creditor preferably secured when he brings an 
action in the Court of A dm ira lty . Ihe  whole 
Provisions of 3 & 4 V ie t. c. 65, appear to me i  
relate to the remedies and not to the r lK „  
suitors. Sect. 6 merely confers “ ju risd ic tion 
1°, decide certain claims which the Cour 
U jiralty had previously no power to en_ ‘
,hat enactment enables every person ha S 

claim  of the nature of one or other o f. those 
8Peci£ied in  sect. 6 to b ring  an action for 
covery iu  the A dm ira lty  Court, but [ t  can“  ’ 

opinion, have the effect of a ltering the natur 
aud legal incidents of the claim. I t  may , . ’ 
at the time when the A c t of 1840 was passed, i t  
Was not the practice of the A dm ira lty  0j
sustain an action in  re m , except at the ins 
a p la in tiff who had either a real rig h t in ,o  ^  
Proper lien over, the vessel against whi 
directed. The authorities cited at the bar P 
Pcared to me to  bear out tha t p r o p o s i t io n ,^
assuming i t  to  be well founded, I  do no t see h 
i t  can affect the  present question, because 
adm itted th a t the c o u rt entertained actions W 
P ersonam  as w e ll as i n  re m , and could, ’
Sive an appropria te  rem edy in  the case P s 
cnal c la im  to  which no m aritim e  

attached. I t  was argued fo r the appellants tha t 
inasmuch as, in  sect. 6, claims fo r necessa ry  
' Pplied are enum erated in  connection w ‘ _ cop 
?r salvage, and fo r  damages a ris ing  

hsion (w h ich have been held to 
M aritim e Hen), i t  m ust be in fe rred  th a t
Ri e leg is la tu re  meant that a r ig  i ci aim 

°uld be also recognised in  the case . . y e 
i° r  necessaries. In  my opinion, i t  is im P °, .
? derive tha t inference from the t e r m s ^ J  

clause except  by assuming, as D r. Lushington

seems to  have done, in  the case o f The F le c h a  
(1 Spinks, Eccl. &  A d . 438), th a t the main object 
of the A c t  was to assim ila te the law  of E ng land 
to  “ the general law  of the m aritim e  States of 
Europe.”  A s I  have already ind icated, th a t ap
pears to  me to  be an assum ption inconsistent 
a like w ith  the t i t le  and preamble of the A c t and 
w ith  the  character o f its  provisions. M any 
fo re ign  States, whose systems o f ju risprudence 
are based on the c iv i l law, adm it a m a ritim e  lien  
fo r  necessaries, b n t the ground upon w h ich  the 
courts  of England have declined to  recognise 
such a lien  is no t, in  m y op in ion, th a t i t  is op
posed to  some ru le  or p rinc ip le  pecu lia r to 
E ng lish  law, b u t th a t i t  is  con tra ry  to  the general 
princ ip les of the  law  m erchant. The law  of 
Scotland is to  a great extent founded upon the 
c iv i l law, ye t in  the case of W ood  v. H a m i l to n  (3 
Baton, Sc. A pp . Ca. 148), the  C ourt o f Session 
held th a t no hypothec existed fo r  repairs or 
fu rn ish ings  in  a home po rt, being o f op in ion th a t 
theanestion ought to  be determ ined, no t according 
to  the c iv i l law, but, as in  Eng land, upon general 
n rin rio le s  of com m ercial law, and the ju dg m en t 
was °on appeal, affirm ed by th is  House To m y 
m ind  i t  is scarcely conceivable th a t the Leg is
la tu re  i f  i t  had been th e ir  in te n tio n  to  assim ilate 
our commercial law to th a t o f the fo re ign  States 
referred to by D r. Lu sh ing ton  in  the  case of The  
F le c h a  should have endeavoured to  enect th a t 
n h ip r t ’ bv con fin ing the assim ila tion to  suits 
in s titu te d  in  the E ng lish  C ourt of A d m ira lty .

I t  was fu r th e r  argued th a t > >ur Lordsh ips are 
nrecluded fro m  decid ing th a t sect. 6 does no t 
create any m aritim e  lien  in  the case of claims fo r 
necessaries,by an au tho rita tive  course o f decisions 
n „d  practice to  the con tra ry  in  the courts below. 
T do no t th in k  i t  necessary to  re fer in  de ta il to 
the au thorities  bearing upon th is  po in t w h ich 

(.a re fu !jy  reviewed by F ry , L .J . m  de liver- 
in e  the judgm ent of the C ourt of Appeal The 
cafe of The F le c h a , w h ich  was decided by D r. 
Lush ing ton  in  1854, does no t seem to  me to  be a 
M rect a u th o rity  in  support of the appellants 
argum ent. I t  was, no doubt, an action i n  re m  
f  o f  necessaries; bu t the owner, on whose c red it 
the fu rn ish ings were made, appeared and p u t m  
ba il and the repo rt o f the case does no t indicate 
th a t any question was raised in  regard  to  lien, 

the  case o f T h e  W est F r ie s la n d  in  1859 (Swa.
o l A  <7«r‘ . “  1 8 «  (B r. *

L  82), the same learned judge  d id  decide in  
term s tha t, in  v ir tu e  o f sect. 6 o f the  A c t of 
1840 the p la in tiffs , who sued in  respect of 
necessaries supplied to a fo re ign  ship in  a home 
no rt had a m aritim e  lien, and were consequently 
en titled  to proceed i n  rem , a lthough the ship 
had been transfe rred i n  bond f id e  to a new owner. 
H is judgm ent in T h e  W est F r ie s la n d  was recalled 

l in e a l  bv the P r iv y  Council, who disposed of 
the case on other grounds, and care fu lly  avoided 
* Ivnression of opinion upon the law  w h ich  
ani  ]a id down in  the cou rt below. So fa r, 
therefore, as regards ju d ic ia l decision the argu- 
mcmt of the appellants appears to  me to  rest upon
S e  judgm en t of Dr. Lushington in  the case of 

i-rn 8 a P I a rk  No one has done more to im pair 
r 6f  hority  o i hfs decisions in  T h e  W est F r l s -  
fend and The E l la  A . C la r k  than D r Lushington 

by his clear statement of the law in  other 
himselt y inci le 0f  these decisions has
£ever been confirm ed o r approved by any C ourt
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of Appeal. They were re ferred to  by the P riv y  
C ouncil in  T h e  T w o  E l le n s  (26 L . T . Rep. N . S. 1 ; 
1 Asp. M ar. L a w  Cas. 208; L . Rep. 4 P. C. 161), 
and T h e  B io  T in to  (50 L . T . Rep. N . S. 461; 
5 Asp. M ar. Law  Cas. 224 ; 9 A pp . Ca. 356); bu t 
the  language used in  the  fo rm er o f these cases by 
M e llisb , L .J ., and in  the  la tte r  by S ir  James 
H annen, appears to  me to  be as m uch calculated 
to  suggest doubt as to  im p ly  approval. In  these 
circum stances I  have come to  the same 'con
c lusion as the  C ourt of Appea l. I  do no t th in k  
th a t the re  is  any decision of such au th o rity , o r 
th a t any such case o f co m m u n is  e r ro r  has been 
made out, as would ju s t i fy  y o u r Lo rdsh ips in  
re fus ing  to  g ive effect to  the provis ions o f sect. 6 
o f the A c t  o f 1840, accord ing to  th e ir  ju s t con
s truc tion . I  am, therefore, o f op in ion  th a t the 
o rd e r o f the  C o u rt of Appea l m ust be affirm ed, 
and I  move accord ing ly , and th a t the respondents 
do have the  costs o f th is  appeal.

L o rd  Bramwell.— M y  Lo rds  : The question is 
w hether the  appellants have a m aritim e  lien  on 
the H e n r ic h  B jo r n — th a t is, a r ig h t  to  have satis
fac tion  fro m  the ship o f a c la im  a ris in g  when 
the ow nersh ip o f the vessel was as to  five-sixths 
d iffe re n t fro m  w hat i t  was when the s u it now 
before us was in s titu te d . The c la im  is fo r  
necessaries o r money advanced to  purchase 
necessaries fo r  the o u tf i t  o f the ship, a fo re ign  
ship ly in g  a t L iverpoo l. I  w i l l  assume there 
was such supply or loans. Now , i t  is ad m itte d  
on a ll sides and is ce rta in  th a t no such lien  
existed before 3 &  4 V ie t. c. 65, s. 6, and also 
certa in  th a t i f  i t  now exists, i t  was g iven by th a t 
s ta tu te . B u t i t  is also certa in  th a t i t  is not 
thereby expressly given. F o r the  words of the 
section are, “ the H ig h  C ourt o f A d m ira lty  sha ll 
have ju r is d ic tio n  to  decide a ll c la im s and demands 
fo r  ”  ce rta in  specified m atters, in c lu d in g  “  neces
saries supplied to any fo re ign  ship, and to  enforce 
paym ent thereof, w hethe r i t  m ay have been 
w ith in  the body o f a county o r upon the h igh  
seas when the necessaries were supplied.”  N o t a 
w ord  about a lien ; ju r is d ic t io n  alone is given. 
So th a t i f  a lien  is g iven , i t  is by im p lica tio n  
on ly. Now, I  th in k  th a t where the Leg is la tu re  
in  its  laws, o r parties in  th e ir  agreements, m ig h t 
expressly state a p a r tic u la r  in te n tio n  and havenot, 
th a t in te n tio n  ought no t to  be im p lied , and the 
law  o r agreem ent dealt w ith  as i f  the  in te n tio n  
were expressed, w ith o u t the m ost cogent considera
tions, am oun ting  alm ost to  a necessity. I  am of 
opin ion th a t they do no t ex is t as to  th is  statute. 
L e t us examine the grounds on w h ich  i t  is con
tended they do. In  the f irs t  place i t  is said tha t 
the ob ject o f the  L e g is la tu re  was to  assim ila te 
the  law o f E ng land  to  the  law  o f o ther European 
countries, th a t o ther European countries gave 
such a lien, and th a t, the re fore i t  ough t to  be 
im p lied  th a t th is  s ta tu te  gives it .  B u t we sha ll 
see presen tly  th a t th is  ass im ila tion  w ou ld  make 
the law  o f Eng land d iffe re n t to  those o f Scotland 
and Ire la n d , and, as m y  noble and learned fr ien d  
who has ju s t  addressed y o u r Lo rdsh ips  has said, 
i t  would make the r ig h ts  d iffe re n t as adm in is tered 
in  a cou rt o f common law  fro m  w hat they  are in  
the  A d m ira lty  C ourt. Then i t  is  said th a t ou r 
law  gave such a lien  where the  supp ly  was a t sea, 
and th a t i t  fo llow s th a t when the  s ta tu te  gives 
ju r is d ic tio n  fo r  necessaries supplied w ith in  the 
body o f a county, the  lien  is g iven. A s  to th is , 
the re  is a fa ilu re  to  show th a t o u r law  d id  g ive  l
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such a lie n  fo r  necessaries supplied on the  h ig h  
seas. L o rd  Tenterden’s op in ion is to  the con
tra ry , so is T h e  N e p tu n e , reported in  3 K napp, 94. 
F u rth e r, 3 &  4 V ie t. c. 65, is  a law  re la tin g  to  the 
E n g lish  C o u rt of A d m ira lty  on ly. I t  does no t 
affect Ire la n d  o r Scotland. A n d  i f  con s tru in g  i t  
as the  appellants req u ire  w ou ld  make ou r law in  
E ng land  lik e  th a t o f fo re ign  nations, i t  would 
make i t  u n lik e  th a t o f Ire la nd , and as I  am 
in fo rm ed  by L o rd  W atson, un like  th a t o f Scot
land. The t ru th  is th a t the Leg is la tu re , o r 
d ra ftsm an o f the A c t, was no t th in k in g  o f a 
m a ritim e  lien , and i f  i t  has been g iven  i t  has been 
so un in te n tio n a lly . B u t then i t  was said th a t 
ju r is d ic tio n  is g iven in  cases o f salvage and co l
lis ion , and th a t as to them  a m a ritim e  lien  existed 
when the salvage o r co llis ion  arose on the  h igh  
seas, and th a t i t  could no t be in tended th a t the re  
should no t be a s im ila r law i f  they  arose w ith in  
the  body o f a county, th a t, therefore, the  words 
o f the s ta tu te  by im p lic a tio n  gave such lien  in  
those cases, and are the re fo re  suffic ient to  g ive  i t  
in  the  case o f necessaries. N ow  i t  m ay be 
ad m itted  th a t i t  w ou ld  be strange th a t i f  a col
lis io n  occurred a l i t t le  below the N ore , there 
should be a m a ritim e  lien , w h ile  i f  i t  were ju s t 
above the re  should no t be. H o w  th a t m ay be I  
do no t s a y ; bu t, assum ing the re  w ou ld  be a m a ri
tim e  lien  in  case of a co llis ion  w ith in  a county, 
and th a t i t  m ig h t be in  a sense said to  be g iven  
by  tbe_ sta tute, i t  by no means fo llow s th a t one is 
g iven in  the cases o f towage o r necessaries. I t  
m ay w e ll be th a t salvage and co llis ion  w ith in  
counties are p u t on the same p lig h t  and cond ition  
as on the h ig h  seas, w ith o u t the consequence as to 
necessaries contended fo r. J u ris d ic tio n  is by the 
section g iven in  cases o f towage, and j t  cannot be 
pretended th a t there was any m a ritim e  lien  as to 
th a t when i t  occurs on the  h igh  seas. I t  was, 
indeed, said i t  was a sort o f salvage, b u t i t  cer
ta in ly  is not. A n d  the A d m ira lty , I  take it ,  
w ou ld  have, under the sta tu te , ju r is d ic tio n  in  a 
case o f towage where the  ship had been le t and 
the owner was no t liab le . I  do no t see, therefore, 
any reason fo r  im p ly in g  th a t w h ich, i f  in tended, 
m ig h t have been expressly stated. B u t there 
are m any reasons to  the  co n tra ry  besides the 
general one against needless im p lica tion . The 
law  would, as 1 have said, be made d iffe re n t to  the 
law  of Ire la n d  and Scotland.

F u rth e r, when the L e g is la tu re  m eant to  g ive 
a lien , i t  knew how to  do so, and d id  i t  in  
express term s, as in  the case o f m aster’s wages, 
7 &  8 V ie t. c. 112, the M erchan t S h ip p in g  A c t, 
1854, sect. 191. Then i t  is no t g iven , as i t  m ig h t 
have been, fo r  necessaries supp lied  in  cases where 
ju r is d ic tio n  is g iven by 24 V ie t. c. 10, s. 5. 
F u rth e r, i f  g iv in g  the  A d m ira lty  ju r is d ic tio n  
w ould g ive  a m a ritim e  lion, the  effect o f 24 V ie t, 
c. 10, would be to  g ive a m a ritim e  lie n  fo r  the  re n t 
o f a house. The s ta tu te  gave, as i t  says, ju r is 
d ic tion , and ju r is d ic tio n  on ly  ; a ju r is d ic t io n  over 
m atte rs  a r is in g  w ith in  the body o f a coun ty  as to  
w h ich  there was ju r is d ic tio n  before i f  they arose 
on the h ig h  seas ; a ju r is d ic t io n  to  decide a ll 
such cla im s and demands, and enforce paym ent 
thereof. J u r is d ic t io n  as to  towage was no t 
created by the sta tute. I t  existed before w ith  no 
m a ritim e  lie n  (W illia m s  and Bruce, 152.) B u t 
the decisions m ust be examined. I  cannot help 
th in k in g  th a t the  confusion w h ich  exists in  them  
is a ttr ib u ta b le  to  a no tion  th a t A d m ira lty  ju r is -
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d ic tion  on ly  existed where there was a m aritim e  
Hen, so th a t to g ive  ju r is d ic tio n  was to  g ive  a hen. 
T ha t the law  was so was s tou tly  contended before 
u s ; b u t u ltim a te ly  and m ost properly  th a t was 
given up on the  s treng th  of au tho ritie s  showing 
beyond doub t th a t A d m ira lty  ju r is d ic tio n  exists 
and always existed where there  was no such lien. 
Proceedings m ig h t be i n  'pe rsonam  w ith o u t the res 
being affected. A n d  when they  were m  rem , 
though a security  m ig h t be obtained fo r  the pay
ment o f w ha t was recovered, i t  m ig h t w e ll be 
th a t there was no lien. W ith  respect to  the 
decisions o f D r. Lush ing ton , I  sha ll content m yself 
w ith  saying, w ith  a m ost affectionate respect fo r  
bis m em ory, th a t they neutra lise each o ther—  
tha t, i f  any th ing , they are m ore against than in  
favour of the lien  claimed, especially h is  decision 
and reasons fo r  i t  in  T h e  A le x a n d e r  (1 W. 
Rob. 288, 346). A n d  here I  m ay observe 
th a t I  agree in  the rem arks o f D ry , L .J ., 
th a t the  ju r is d ic tio n  g iven was no t “  an 
old one rev ived ,”  fo r  i t  was p ro h ib ited  because 
i t  d id  n o t ex is t r ig h t fu lly .  I n  T h e  B o ld  
B u cc le u g h  (7 Moo. P. 0 . 267), i t  was assumed 
th a t a m a ritim e  lie n  existed in  cases o f co llis ion 
w ith in  the  body o f a county, w h ich  could on ly be 
because i t  was given by 3 &  4 V ie t. c. 65. B u t two 
rem arks are to  be made on th a t case— one, th a t 
r t  was assumed w ith o u t discussion ; the  other, 
th a t even i f  i t  was g iven i t  was in  cases o f co l
lis ion . A s  I  have said, i t  does no t fo llow  tha t 
) t  was so in  case o f necessaries. B u t then there 
is the  op in ion o f M e llish , L . J., in  the T w o  E lle n s  
W i  su p .), in  w h ich  he says, “  T h e ir Lordsh ips are 
° f  op in ion th a t the case o f necessaries m ay bo 
supported on the g round th a t, though  the words 
ure h a rd ly  suffic ient to  create a m a ritim e  lien, yet 
i t  appears designed to  enlarge the ju r is d ic tio n  
the A d m ira lty  a lready had in  m atters fo rm in g  
the subject of a m a ritim e  lien .”  The fo llow ing  
rem arks arise on th is . I t  is  ob ite r-, th a t does 
not show a re m a rk  is valueless, b u t i t  ce rta in ly  
shows i t  is  no t so valuable as a specific decision 
on a question d ire c tly  raised. I f  the question 
had been ra ised there, I  do no t th in k  M e llish , L . J . 
Would have said, as he d id , “  th a t i t  was a m atte r 
fo rm in g  the subject o f a m a ritim e  lien .”  F u rth e r, 
the expression is, “  th e ir  Lo rdsh ips are o f opin ion 
th a t the decision m ay be supported.”  I  am no t 
®hre th a t means m ore than  “  possibly m ay be.
I  he case o f T h e  lU o  T in to  (u b i sup .), is in  po in t, ana 
the reasoning the re  m ay be e n tire ly  adopted. 
I t  conv inc ing ly  decides th a t there iB no m aritim e  
hen fo r necessaries as in  the  present case is con
tended fo r. I  have reason fo r  saying th a t th is  
op in ion I  am now expressing is no t opposed to  
th a t o f the  P resident o f the  Probate and A d- 
fh ira lty  D iv is io n . On these grounds and au thori- 
tjes, I  am o f op in ion no m aritim e  lien  existed in  
th is  case, and th a t the  ju d g m e n t should he
affirmed.

L o rd  F itzgerald .— M y Lo rds  : I  had the  honour 
of J . -i___ i „L inV i decided

[C t . o r A rp .

mous, and the reasons fo r  i t ,  as de livered by^ S ir 
James Hannen m et w ith  the en tire  approval of 
the  Lo rds present. I t  is a case in  po in t, though  
i t  does not decide the ve ry  same question as th a t 
now before us, b u t I  agree w ith  L o rd  B ram w ell 
th a t the  reasoning there  used m ay be en tire ly  
adopted. The conclusion w h ich  I  had reached in  
the case of T h e  B io  T in to  is  in  precise accordance 
w ith  the decision w h ich  has ju s t beeh announced, 
and w ith  the  clear and exhaustive ju d g m e n t of 
the  C ourt o f Appeal as de livered by F ry , L .J . 
The course o f th is  cause has been ve ry  s ingu lar. 
The p la in tiffs , in  th e ir  statem ent o f c la im , do not 
allege o r set up any m a ritim e  lien, and the 
defence was substan tia lly  a denia l tha t, save as to  
a sm all sum pa id in to  court, any necessaries had 
been supplied by the  p la in tiffs . I t  came before 
S ir  James Hannen fo r  t r ia l ,  bu t the  a llegation  of 
a m a ritim e  lien  does no t appear to  have been 
raised, nor was his a tten tion  a t a ll d irected to  it .  
The parties then w ent before the  C ourt o f Appeal, 
and i t  was in  the  argum ent there  th a t m aritim e  
lien  was fo r  the f irs t  tim e  suggested. I  en tire ly  
concur w ith  m y  noble and learned friends, and 
have no th ing  to  add to th e ir  reasons. 1 desire to 
p o in t out th a t the tw o m am  propositions on w h ich 
M r. Cohen rested the appe llan ts  c a s e -v m  (1) 
th a t a t the tim e  when T h e  B o ld  B u cc le u g h  (7 Moo. 
F  C 267) was decided there  was no proceeding 
i n  re m  in  the  A d m ira lty  C ourt save where there 
was a m a ritim e  lien  ; and (2) th a t there was no 
procedure in  th a t cou rt to found ju r is d ic t io n  ex
cept where there was a m aritim e  lie n —were not 
shown to  be w e ll founded. I t  ™ s t  now be talf  '1 
as established th a t p r io r  to  1840 the C ourt of A d 
m ira lty  d id  exercise a ju r is d ic tio n  m  re m  fo r the 
purpose of en forc ing  a c la im  against the  owner, 
though  there was no m a ritim e  lien, and also m  
pe rsona m  in  proper cases.

O rd e r a p p e a le d  f r o m  a f f irm e d ;  a n d  a p p e a l 
d ism issed  w i th  costs.

Solicitors: fo r the appsllants, H o lia m s . S on  
and C o w a rd ; fo r respondents, I rv in e  and Hodges.

being one of the  tr ib u n a l w h ich  decided 
IHe appeal in  the  case of T h e  B io  T in to  (o 
R- T . Rep. N . S. 4 6 1 ; 5 Asp. M ar. Law  Las. 
224 j 9 App. Cas. 356), and I  then form ed an 
op in ion on the  question w hether sect, y 0 
”  &  4 V ie t. o. 60, created a m aritim e  lien  to r  

necessaries supplied to  a fo re ign  ship, w h io n i  
have n o t had since anv reason to  chance.have no t had since any reason to  change. 
“ Hdiciai  Com m ittee had, in  th a t case, to  consider 
th is  ve ry  question. T h is  decision was unam -

emi fan of Jtttotun
COURT OF APPEAL.

T h u rs d a y , J u n e  3,1886.
(Before the L ord Chancellor (Herschell), L o rd  

E sher, M .R., and F r t , L.J.)
T he H arvest, (a)

ON APPEAL FROM BUTT, J.
Collision-Bye-laws f o r  Ilie  R a t i o n  o f  the

jfo v e r T y n e  1884, a r t .  oU.
A  vessel e n te r in g  the T y n e  is  b o und , u n d e r  ly e - la w  

20 fo r  the R e g u la t io n  o f  the R iv e r  T yn e , d tre c itn a  
i I t  vessels s h a ll be b ro u g h t in to  p o r t  to  the n o r th  
o f  m id -c h a n n e l, to  get on  to a  course to  enab le  he r 
to en te r on the n o r th  side w h e n  a t  some co n s id e r
a b le  d is tance  ou ts ide  the p ie r -h e a d s ; a n d  i f  she 
crosses fro m  so u th  to n o r th  o f  m id -c h a n n e l w hen  
close u p  to the p ie r-h e a d s , she the reby in f r in g e s

the b y e - l a w . _______ _________________  ■
"T A i^ ted tyT rP ^A sriN A L ii and Butler Aspinall, Esdrs.,

(a) nepoi j  Barristfirs-at-t aw.
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T his  was an appeal by  the  defendants in  a 
co llis ion action from  a decision of B u tt, J., 
f in d in g  the defendants’ steamship H a rv e s t solely 
to blam e fo r  a collis ion w ith  the p la in t if fs ’ steam
ship S ta in sa c re .

The co llis ion  occurred on the 30th Nov. 1885, 
and, according to  the fin d in g  o f the cou rt below, 
some two o r tw o and a ha lf cables’ lengths o u t
side the pier-heads o f the r iv e r  Tyne, and to  the 
south of m id-channel.

The S ta in s a c re  was hound from  the Howdon 
Dock in  the Tyne to  Copenhagen. The H a rv e s t 
was bound from  Terneuzen to  the Tyne.

The p la in tiffs  charged the defendants in te r  
a l ia  w ith  im p rope rly  approaching the  entrance 
o f the r iv e r  in  such a d irec tion  th a t the H a rv e s t  
was being b rough t in to  the p o rt to  the south of 
m id-channel, in  contraven tion  o f bye-law 20 fo r 
the R egu lation of the P o rt of Newcastle-upon- 
Tyne, w h ich  is as follows :

Every steam or other vessel (whether towing any other 
vessel or not, or being towed) shall, unless prevented by 
stress of weather, be brought into port to the north of 
mid-channel, and be taken out of the port to the south 
of mid-channel.

The fu r th e r  facts o f the case fu l ly  appear in  
the re p o rt of the t r ia l  be low : (11 P. D iv . 14;
5 Asp. M ar. Law  Cas. 546 ; 54 L . T . Rep. N . 8. 
274.)

H a l l ,  Q.C. and D r. B ailees  fo r  the  appellants.
S ir  W a lte r  P h i l l im o re ,  Q.C. and O . B a rn e s  fo r 

the respondents.
The L oud Chancellor .(H erschell).— This is 

an appeal fro m  the ju dg m en t of B u tt,  J., in  
w h ich  he found the H a rv e s t alone to  blame fo r 
a co llis ion w h ich took place between the steam
ships H a rv e s t and S ta in s a c re , near the m outh  of 
the r iv e r  Tyne. I  th in k  th a t the case re a lly  
depends on the view  to  be taken of the facts, 
a lthough some argum ent has been addressed to us 
on the  construction of bye-laws which have been 
made by the Tyne Commissioners fo r  the naviga
t io n  o f the rive r. The 20th of these bye-laws is 
the  bye-law w h ich  regulates the course the 
H a rv e s t was bound to  take in  en tering  the Tyne. 
I t  provides th a t “  E ve ry  steam o r o ther vessel 
(whether tow ing  any other vessel o r not, o r being 
towed) shall, unless prevented by  stress of 
weather, be b rough t in to  the p o rt to the n o rth  of 
m id-channel, and be taken ou t of the  po rt to  the 
south o f m id-channel.”  I  understood i t  to  be 
suggested th a t th a t bye-law only applied when 
a vessel was en tering  o r being taken out of the 
p o rt across an im a g in a ry  line  draw n between the 
tw o pier-heads. B u t i t  is qu ite  m anifest tha t, 
when read in  connection w ith  the 19 th  rule, th a t 
th a t cannot be the meaning, because the 19 th ru le  
regulates the  nav igation  up to  th is  im ag ina ry  
line, and therefore i t  is obvious ru le  20 applies to  
som ething outside th is  line. I  th in k  ru le  20 is to 
regulate the mode in  w h ich  vessels are to be 
b rough t to  o r taken from  the place where ru le  19 
ceases to  operate. I  the re fo re  th in k  tha t the 
tru e  construction of the ru le  is th a t p u t upon i t  
by B u tt,  J., th a t in  b rin g in g  you r ship in to  the 
r iv e r  you sha ll no t begin to  make the r iv e r  too 
near, bu t' you sha ll keep su ffic ien tly  fa r ou t before 
you cross, so as to  leave suffic ient fa irw ay fo r vessels 
th a t are com ing out. T h a t appears to me to  be 
the  common sense o f the ru le , and therefore a 
vessel is no t “  b rough t in to  the  p o rt to the n o rth

of m id-channel ”  i f  she begins to  shape her 
course and make fo r the r iv e r  too near to the 
pier, by shaving i t  too fine to leave suffic ient 
room fo r a vessel com ing ou t on the n o rth  side 
o f the channel.

Now, the question arises, d id  the H a rv e s t so 
navigate as to  v io la te  o r com ply w ith  th is  
ru le  ? The learned judge below came to  the 
conclusion th a t she wa3 being navigated in  vio la
t io n  of the rule. W e see no reason to  d iffe r 
from  the conclusion at w h ich  he a rrived . W e 
th in k  th a t she came too near to the  pier-head, 
and cu t i t  too fine. T ha t is shown by the position  
of the wreck, and by o ther facts, w h ich  we th in k  
are the correct facts in  the case. Therefore we 
th in k  the H a rv e s t was w rong in  v io la tin g  the 
ru le. [H is  Lordsh ip then, on the facts, found 
the H a rv e s t fu r th e r  to blame fo r  not e xh ib itin g  a 
masthead lig h t, and exonerated the S ta in sa c re  
fo r  starboard ing sho rtly  before the co llis ion .]
I  therefore th in k  the starboard ing o f the  S ta in s 
acre  is to  be excused, and th a t the H a rv e s t is  to  
blame fo r tw o acts of negligence, both of which 
con tribu ted  to the  collis ion. I  am there fore of 
op in ion th a t the judgm ent o f the cou rt below 
m ust be affirmed.

L o rd  E sher, M .R .— There is a question in  th is  
case as to  the construction o f the ru le  re la tin g  to 
vessels go ing  in  and out of th is  po rt. B y  the 
ve ry  w o rd ing  of the ru le  i t  is  meant to apply to 
som ething outside w hat is called the  po rt. I t  
seems to me, having regard to  its  nautica l 
language, th a t i t  is no t applicable to  any th ing  
w h ich is to  be done inside the po rt, b u t to 
som ething w h ich is to  be done when you are 
nav iga ting  a ship in to  o r out of the po rt. 
T ha t in te n tio n  is clear when you contrast i t  w ith  
ru le  19. T ak in g  i t  to  apply to the outside of the 
p o rt, how does i t  act p ra c tica lly?  W hy, in  th is 
way, th a t a ship com ing in  from  the south m ust 
no t make fo r  the po in t where she is to  b r in g  the 
tw o leading lig h ts  in  line  too close to  the p ie r
heads so as not to  leave room fo r ships com ing 
out. She m ust keep a reasonable distance outside 
before she tu rn s  to  go up the  r iv e r, so as to leave 
a fa ir  course fo r  outcom ing ships. T ha t being 
the  construction  of the  ru le , the question is, 
whether, upon the evidence in  th is  case, the 
H a rv e s t d id  not go unreasonably close to  the 
south pier-head so as no t to leave enough room 
fo r  ou tcom ing vessels. Considering the place 
where the w reck was, and know ing  the  c ircum 
stances of the  case, the  learned judge below 
believed the evidence of the captain of the 
S ta in s a c re , I t  seems to  me th a t the  H a rv e s t did 
come in  too close to  the south pier-head. O ur 
assessors have no doubt from  the position o f the 
wreck, and from  the evidence th a t the H a rv e s t  
came in , no t as her capta in  stated and false ly 
stated, a m ile  from  the pier-head when she s truck  
the line  o f lig h ts , b u t th a t she came in  much 
closer and s tru ck  the line  of lig h ts  at about a 
qua rte r of a m ile  off. The learned judge tho ugh t 
so, so d id  the T r in i ty  Masters, and so do our 
assessors. Therefore, i t  is obvious tha t she broke 
the ru le . A n d  what else d id  she do th a t was 
negligence ? [H is  Lo rdsh ip  then  dealt w ith  the 
facts, and found the H a rv e s t fu r th e r  to  blame 
fo r  no t exh ib itin g  a proper masthead lig h t ,  and 
excused the S ta in s a c re  from  starboard ing .]

P ry, L.J, concurred.
A p p e a l d ism issed, w i th  costs.
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Ct. op App.] T he Leverington. [Ct. op App.

Solic ito rs fo r  the p la in tiffs , T hom as C ooper 
and Co.

Solic ito rs fo r  the  defendants, T u r n b u l l , T i l l y ,  
and M o u s ir .

F r id a y ,  J u n e  4,1886.
(Before the Lord Chancellor (Herschell), L o rd  

Esher, M.R., and Fry, L  J., assisted by 
N autical Assessors.)

The L everington. (a)
on appeal prom the probate, divorce, and

ADM IRALTY DIVISION (ADM IRALTY).

C o llis io n  — N a r r o w  ch a n n e l —  C a r d i f f  D r a in  
R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s  a t  Sea, 
a rts . 16, 21, 22.

A r t .  16 c f  the R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s  
a t Sea, d ire c t in g  th a t  i f  tw o  steamshi/ps a re  cross
in g  so as to in v o lv e  r is k  o f  c o llis io n  the s h ip  
w h ic h  has the o th e r on  her., s ta rb o a rd  side s h a ll 
keep o u t o f  the w a y  o f  the o th e r, a p p lie s  in ■ a  
n a rro w  ch a n n e l w here  i t  is  the d u ty  o f  s team sh ips  
to keep to th a t  s ide o f  m id -c h a n n e l w h ic h  lies  on  
th e ir  s ta rb o a rd  side, a n d  hence, w here a  s tea m sh ip  
g o in g  u p  C a r d i f f  D r a in  sees a  vessel on  he r s ta r 
b o a rd  s ide co m in g  d o w n  the cha n n e l f r o m  the  
R o a th  B a s in ,  i t  is  h e r d u ty  to keep ou t o f  the w a y  
o f  the o th e r, a n d  the  d u ty  o f  the la t te r  u n d e r  
a r t .  22, to keep he r course, a n d  i f  the la tte r ,  
in s te a d  o f  d o in g  so, p o rts  to get on  to the s ta r 
bo a rd  side o f  the ch a nne l, she is  to b lam e  f o r  
breach o f  a r t .  22 o f  the R e g u la tio n s .

T his was an appeal by the p la in tiffs  in  a collis ion 
action i n  re m  from  a decision of B u tt, J . find ing  
th e ir  steamship the R a p id  solely to blame fo r a 
collis ion w ith  the defendants’ steamship the 
R eve ring to n .

The collis ion occurred about 12.30 p.m. on the 
3rd Sept. 1885 in  C a rd iff D ra in .

The facts alleged on behalf o f the p la in tiffs  
Were as fo llo w s :—  S ho rtly  a fte r noon on the 
3rd Sept, the R a p id ,  a steamship of 581 tons 
gross, laden w ith  a cargo of coals from  C ard in  
Dock to  St. Nazaire, was in  the Roath outer lock, 
having iu s t hauled ou t of the East Bute Dock. 
A s she was leaving the lock w ith  her engines 
go ing easy ahead, a Bteamship, w h ich  proved to 
he the L e v e rin g to n , was seen com ing up the d ra in  
at the distance of about 500 yards from  her, an 
bearing about three po ints on her po rt bow. I  e 
w histle o f the R a p id  was sounded one blast, ana 
her helm  was ported in  order to  proceed down 
the starboard side of the dra in . The L e v e r in g to n  
approached and altered her course as i t  under a 
starboard helm, and caused danger of collision. 
The w h is tle  of the R a p id  was blown one blast 
and her engines were Btopped and then reverse 
fu l l  speed astern, and her helm was p u t to  s ta r
board to cant her head to  starboard under stern- 
way ; b u t the L e v e r in g to n  came on w ith  increased 
speed, and w ith  her stem struck  the p o rt side ol 
the R a p id ,  do ing her considerable damage, t  he 
P la in tiffs  (in te r  a l ia )  charged the defendants w ith  
breach of artic les 16 and 21 o f the Regulations 
fo r P reventing  Collisions at Sea.

The facts alleged by the defendants were as 
fo llow s:— S h o rtly  before 12.30 p m .
3rd Sept, the L e v e r in g to n , a steamship o f 67.1 to n
<“ ) Reported by J. P. AsriNALL and B utler A sp in a ll , Esqra.,

Barristers-at-Law.

reg ister, laden w ith  a cargo o f iro n  ore on a 
voyage from  Porman to  C ard iff, was proceeding 
on a proper course slow ly up the C a rd iff D ra in  
fo r  the East Bute Docks. W hen the L e v e rin g to n  
had nearly reached a po in t where the channel to  
Roath Basin diverges, and w h ile  she was p ro
ceeding w ith  her engines stopped a t a speed of 
about a kno t an hour, the R a p id  was seen in  the 
entrance to Roath Basin, about 300 yards d is tant, 
and bearing about three o r fou r po in ts  on the 
starboard bow of the L e v e r in g to n . As soon as 
the R a p id  was seen the engines of the L e v e rin g to n  
were set on s low ly ahead, and the R a p id  was 
waved to  go astern o f the L e v e rin g to n . A t  th is  
tim e  the R a p id  was in  a position, i f  she had kept 
on her course, to  have passed a ll clear under the 
stern o f the L e v e rin g to n . B u t almost im m e
d ia te ly  a fte r the engines of the L e v e r in g to n  had 
moved ahead, the  R a p id  was seen to a lte r her 
course as i f  under a p o rt helm, and to be a ttem p t
ing  to  cross the bow.s of the L e v e r in g to n . The 
engines of the L e v e r in g to n  were at once reversed 
fu l l  speed astern, bu t the R a p id  came on and w ith  
her po rt bow s truck  the stem of the L e v e rin g to n .  
The defendants (in te r  a l ia )  charged the R a p id  
w ith  neglecting to  keep her course and pass under 
the stern o f the L e v e r in g to n , and also w ith  
im properly  leaving the entrance of the  Roath 
Basin w ith o u t w a itin g  fo r the L e v e rin g to n  to  pass 
clear.

Regulations fo r  P reven ting  Collis ions at Sea :
Art. 16. I f  two ships under steam are crossing, so as 

to involve risk of oollision, the ship which has the other 
on her own starboard side shall keep out of the way of 
the other.

A rt. 21. In narrow channels every steamship shall, 
when i t  is safe and practicable, keep to that side of the 
fairway or mid-ehannel which lies on the starboard side 
of such ship.

Art. 22. Where by the above rules one of two ships 
is to keep ont of the way, the other shall keep her 
course.

S ir W a lte r  P h i l l im o re  (w ith  h im  B a d e n -P o w e ll)  
fo r the appellants, the owners of the R a p id .— The 
decision of B u tt, J. is w rong. The L e v e r in g to n  is 
solely to blame fo r  the collis ion. I t  was the d u ty  of 
the R a p id , under art. 21 o f the Regulations fo r  
P reventing Collisions a t Sea, to  keep to th a t side 
of the channel which lay  on her starboard side. 
In  order to do so i t  was necessary to  po rt her helm 
and cross the bows of the L e v e rin g to n . N o t on ly 
d id  the L e v e r in g to n  know  th a t i t  was the R a p id 's  
du ty  to get ou to  the starboard side of the 
channel, bu t i t  m ust also have been evident from  
her manœuvre! th a t she wa3 in  fac t about to 
get to the proper side of the  channel. The 
L e v e rin g to n , however, held on, and took no steps 
whatever to keep clear of the R a p id ,  a lthough 
under art. 16 of the Regulations i t  was her d u ty  to 
do so. The d u ty  cast upon the L e v e r in g to n  by 
art. 22 to  keep her course was, under the peculiar 
circumstances of the case, com plied w ith .

K e n n e d y , Q.C. and B a rn e s  fo r the owners of 
the L e v e rin g to n .— B u tt, J. was r ig h t  in  find ing  
the R a p id  solely to blame. A ssum ing th is  place 
to be a narrow  channel, nevertheless a rt 16 o f the 
Regulations was applicable. The L e v e r in g to n  had 
the R a p id  on her starboard side. I t  was therefore 
her du ty  to keep ou t of the way of the R a p id .  
B y con tinu ing  her course at the  speed she was 
go ing she would have passed clear of the R a p id ,  
had the R a p id  continued her course as she was
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bound under a rt. 22 to  do. The R a p id ,  instead of 
keeping her course, ac tua lly  ported her helm, and 
threw  herself across the bows o f the L e v e rin g to n . 
I f  i t  was her d u ty  to  go down on th a t side of the 
channel w h ich  la y  on her starboard side, she 
should before do ing so have w aited t i l l  the 
L e v e r in g to n  had passed clear. The L e v e rin g to n  
is  therefore to  blame fo r breach of a rt. 22.

The Lord Chancellor (Herschell).— This is an 
appeal fro m  a judgm ent o f B u tt, J., in  wh ich he 
decided th a t the steamship R a p id  was solely to 
blame fo r  a collis ion between her and the steam
ship L e v e r in g to n . A t  the  tim e  of the co llis ion 
the R a p id  was com ing ou t of the Roath Basin 
a t C ard iff, bound to sea, and the L e v e r in g to n  was 
on way to  the East Bute Dock. There is a 
channel about 150 yards wide, w h ich  is the 
common entrance to  the  Roath Basin and to  the 
East B ute  Dock. Then there is a b ifu rca tion , 
d iv id in g  the channel in to  tw o  parts, one leading 
to the Roath Basin, the other to  the East B ute  
Dock. The collis ion occurred at o r about th is  
b ifu rca tion , where the tw o channels jo in . I t  is 
said, on behalf of the R a p id ,  th a t she was com ing 
in to  a narrow  channel, and th a t therefore i t  was 
her du ty , under art. 21 of the Regulations fo r 
P reventing  Collisions at Sea, to  get on to  her 
starboard side of the  channel. N o  doubt th is  
was a “  narrow  channe l”  w ith in  the m eaning of 
the rule. I t  is no t suggested th a t the L e v e rin g to n  
was no t on her proper side o f the channel. Now, 
in  these circumstances, the R a p id  undoubtedly 
ported im m edia te ly before the collis ion, and we 
are to ld  by our nautica l assessors tha t, bu t fo r  
th a t po rting , the L e v e r in g to n  m ig h t have con
tinued her course w ith  safety, and no collis ion 
would have occurred. In  o ther words, i f  the 
R a p id  had kept her course, and had not ported, 
the L e v e r in g to n , by con tinu ing  her course, would 
have passed clear of the R a p id .  Now, i t  appears 
to  a ll of us tha t, under the circumstances I  
have described, a rt. 16 of the Regulations was 
applicable to  th is  case. A ltho ug h  th is  is a 
narrow  channel, yet, in  the absence of special 
rules, the crossing ru le  m ust apply. O f course, 
there may be rive rs  where there are special rules, 
and there those rules m ust be obeyed. B u t 
where no special rules are in  operation, then 
we can see no reason w hy the crossing ru le  
should no t apply, even though the channel 
be a narrow  one. I f  so, and these two ships 
being in  fact crossing ships, i t  was the du ty  
of the L e v e rin g to n , w h ich had the R a p id  on her 
starboard side, to  keep out of the way of the 
R a p id . The manœuvre she executed o f keeping 
her course and go ing on fu l l  spt ed would have 
complied w ith  a rt. 16, bu t fo r the fact tha t the 
R a p id  disobeyed a rt. 22, which provides tha t, 
where one ship is to keep out of the way, the 
o ther shall keep her course. The R a p id  d id  not 
keep her course, and we are advised tha t i f  she 
had the collis ion would not have occurred. The 
resu lt follows, th a t the R a p id  is to blame ; th a t 
the L e v e rin g to n  is no t to  blame ; and th a t the 
learned judge was r ig h t  in  his decision. This 
appeal m ust be dismissed w ith  costs.

L o rd  Esher, M .R .— These tw o ships were in  a 
narrow  channel, so th a t under f i t t in g  and proper 
circumstances the narrow  channel ru le  would 
apply. The question is whether, under the c ir 
cumstances, the crossing ru le  d id  no t apply.

Now, i t  cannot be said th a t the  crossing ru le  
does no t apply to  a narrow  channel. I f  one ship 
is go ing across a r iv e r  w h ich is a narrow  channel 
and another is go ing up o r down, the crossing ru le  
w ou ld  apply. W here a narrow  channel is jo ined  by 
another narrow  channel, there comes a po in t where 
i t  w i l l  be most lik e ly  th a t the  crossing ru le  w i l l  
apply, even though each vessel is go ing  a deter
m ined course. Take, fo r  instance, the  ju n c tio n  
of the Thames and the Medway. I f  one vessel 
is com ing down the Thames, and another ou t of 
the Medway, they m ust be crossing ships, and 
there is no reason w hy the crossing ru le  should 
not apply. W hen two ships come to  th is  corner 
a t C ard iff, the place is determ ined a t wh ich they 
m ust be crossing ships i f  one is go ing up one 
channel and the other down the o ther channel. 
They then m ust be crossing ships, and there the 
crossing ru le  applies. T h is  decision is im p o rtan t 
and useful, because, in  cases o f ships m eeting in  
fu tu re  a t th is  po in t, i t  determ ines w h ich  o f them  
is to  w a it and w h ich  is to  go on. B y  the crossing 
ru le  the  L e v e r in g to n  was bound to  keep out of 
the way o f the R a p id , and therefore, i f  the R a p id  
had kep t her course, and there had been a c o lli
sion, the L e v e r in g to n  would have been in  the 
wrong. I f  she could no t have crossed the R a p id ’s 
course in  tim e, she was bound to  stop. B u t then 
the R a p id  was bound to  keep her course, and had 
no r ig h t  e ithe r to p o rt o r starboard. She, in  fact, 
ported, and therefore broke a rt. 22. She m ust, 
therefore, be held to blame, fo r  her p o rtin g  
ce rta in ly  con tribu ted to the co llis ion. I f ,  w ith o u t 
her po rting , there would equally have been a 
collision, I  should have tho ugh t the L e v e r in g to n  
was also in  fa u lt. B u t we are advised tha t, i f  
the R a p id  had no t ported, there w ould have 
been no collision. Therefore the L e v e r in g to n  
was ju s tifie d  in  go ing on, because, by so doing, 
she would have kep t ou t o f the way of the R a p id  
i f  the R a p id  had obeyed the ru le  and kep t her 
course. The collision, therefore, was solely due 
to  the w ro ng fu l p o rtin g  o f the  R a p id .

F ry, L .J .— I  am of the  same opinion, and can 
see no reason why the crossing ru le  should no t 
apply in  a narrow  channel. I t  seems to  me th a t 
we should be unwise to g ive a na rrow  construc- 
t  ion to  th is  crossing ru le , and th a t i t  is desirable 
to  g ive i t  a wide and general application. I  the re 
fore can see no reason fo r  d iffe rin g  fro m  the 
learned judge  who tr ie d  the case.

A p p e a l d ism isse d , w i th  costs.

Solic ito rs fo r the p la in tiff, In g le d e w , In c e , and 
C o lt.

Solic ito rs fo r the defendants, T h om a s  Gooper 
and Co.

June  7 and  8, 1886.
(Before L o rd  E sher, M .R., B owen and F ry, L .JJ .) 

T he X antho. (a)
ON APPEAL EROM THE CHANCERY DIV IS ION.

C arriage  o f  goods— B i l l  o f  la d in g — P e rils  o f  the 
sea— C o llis io n—Negligence— Onus o f p roo f.

A  co llis io n  is  no t necessarily a p e r i l  o f  the sea 
w ith in  the m eaning o f  those w ords in  a b i l l  
o f lad ing .

I n  a n  ac tion  aga inst a  sh ipow ner f o r  loss o f  goods

( a )  Reported by J. P. A s pin all  and B utler  A spin all  Esqrs.
Barristers-at-Law.
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c a r r ie d  u n d e r  a  b i l l  o f  la d in g  con ta ins  g 
exception  “  d a nge rs  a n d  acc idents  o j ® >
the d e fend an ts  do n o t, by  m e re ly  p ro v in g  
loss has been occasioned by a  co llis ion , 
p e r i l  o f  the sea so as to s h if t  the onus on  ^  
p la in t i f f 's  o f  p ro v in g  th a t the c o l i
occasioned b y  the defendants’ re g lig e n  ,
onus be ing u p o n  them  to b r in g  themse
the excepted p e r i ls  ; a n d , i f  they f a i l  to >
p la in t i f fs  a re  e n t it le d  to  ju d g m e n t.

The ju d g m e n t i n  W oodley v. M iche ll ( r \  Q B  
L a w  Gas. 71; 43 L .  T . E ep . N .  8 .  599; H  Q- * •  
LHv. 47) discussed. ,

T his  was an action by  owners of cargo 
° f  contract of carriage against the owne

The p la in tiffs  cla im ed damages fo r loss m tb ip  
p ip p e d  on board the defendants steam shp 
Xantho  under a b i l l  o f lad ing contai K 
fo llow ing  excepted perils  : « The act of God, the 
Queen’s enemies, fire, m achinery, bo il > £
and a ll and every o ther dangers and ac ver 
the seas, r ive rs , and steam navigation 0 ,
nature and k in d  soever.”  They also a g
the loss of the goods was occasioned by ^ne 
collision between the X a n th o  and_ anoth ^  waH, ;-------- „e tween the  Xantho  »nu
hip.gthe V a lu ta , and. t h a t ^ ^ „ ^ „ “ lig e n tia t  sucn „ „ f
-w u Ku i about by the defendants’ neglig 
la v iga tion  of the Xantho._ „ lW e d  tha t

The defendants, by th e ir  defence, g perils, 
he loss was occasioned by the excep _P  (j uo 
■nd fu r th e r  stated th a t the non-deliv y  ^  
o a co llis ion between the Xantho and . e 0f  
'’hich was solely occasioned by the neg g 
he Voluta. ,

Feb. 25.— The ease came on fo r t r ia l before e 
President, assisted by T r in i ty  Masters.

The p la in tiffs  p u t in  the b i l l  ° f  a ,1̂ A enlj 
droved th a t the  prope rty  had passe delj ver. 
«jd th a t the  defendants had fa iled a(£.
fhe  defendants called no evidence. woods
m tte d  by the p la in tiffs  th a t the loss o ci f Cum- 
fras occasioned by a co llis ion. In  t  ^
hances, the P resident gave judgm ent lo r  
ua in tiffs .

June 7.— F rom  th a t decision the defendants 
appealed,'eaied. , r  p

>ir W a lte r  P h i l l im o r e ,  Q-Ç. and • ' ¿ e
the defendants.— A  collis ion is P of t j je 

■•and aB i t  is adm itted  tha t the idefendante 
uls was occasioned by a collis ion, 0£ ]ad-
i protected by the exceptions m  ,f  aU
r. Tf. ^nt.Anded tnaij» n

protected by the exceptions »  eyen i f  _  
■_ I t  is fu r th e r  contended tb  , se£lj ai i  
isions are no t necessarily pen l ® t pe seaj and, 
isions are, p r im a  fa c ie ,  perils  0 -on he is 
non as the defendant proves a . proves 
tied  to  succeed, unless the p . . on £he 
¡ the co llis ion  was due to  ^ usL iendall’t  from  
t in g  au thorities , prevent the sea.
■ng advantage of i t  as a p e ril 0 company,

33 L V' J h % 6 C E x !-, lTW  L T . ^ '  'n - 5865
2 Mar. Law Cas. O. S. 32 ; smlUeru Company, G rill V. The General Iron Screw Colliery i  3(;2.
L. Eep. 3 C. P. 476 ; 2 Mar. Law oae.

J 8  L. T. Rep. N. S. 362 ; ? 5 Asp. Mar.
Woodley v. Michell, 11 Q* 5r o 599 

Law ¿as. 71 ; 48 L. T. ^ ^  ̂ verpool and 
w en , L .J . re ferred to  T a y lo r  v. L n  V B
at Western Steam Company, 17
! 30 L . T . Eep. N . S. 714; 2 Asp 
V ol. Y I., N. S.

Law  Cas. 275.] I n  th a t case the excepted p e ril 
“  th e ft ”  was held to  apply to  thieves external to 
the ship, and therefore i t  was fo r  the defendants 
to b rin g ’ th e ir case w ith in  “  th e ft,”  as so lim ite d  
in  meaning. In  the present case, the p la in t if fs ’ 
position is th a t an y th ing  external to the ship 
happening on the h igh  seas is a p e ril of the sea, 
and tha t in  th a t sense a co llis ion is a p e ril of the
sea :

/Mar.

Pickering v. Barclay, Style, 132; 2 Roll. Ab. pi. 11, 
248.

W here a ship strikes on a rock, an iceberg, or a 
floa ting  log, she encounters a p e ril o f the sea. 
I f  therefore, she strikes a congeries o f floa ting  
logs w h ich constitu te  a ship, th a t is equally a 
n p rii of the sea. I n  the eases of The N o rw a y  
(B r & L . 404) and T h e  H e lene  (B r. &  L . 429) i t  
was held, under ve ry  s im ila r circumstances, th a t 
the onus of proof was upon the p la in t if f  to  show 
tha t the loss was caused by negligence.

M y b u rg h , Q.C. and H o lla m s  (w ith  them S ir  
n  'B u sse ll, A.-Gr.) fo r  the respondents.—A  
collis ion is no t necessarily a p e ril o f the sea. 
The case of W ood ley  v. M ic h e ll (u b i sup .), and 
many earlie r au thorities, show th a t there  are 
many classes of collisions w h ich are not perils 
of the seas. I t  is fu rth e r contended th a t the 
onus is upon the defendants to  prove th a t the 
collision was so occasioned as to  he a p e r il o f the 
sea In  th is  case they have g iven no evidence as 
to the circumstances o f the collision, and, the 
na tu ra l and reasonable inference being th a t i t  
was occasioned by n e g l ig e n t  the defendants 
cannot pro tect themselves under any of the 
excepted perils. I n  the case of T h e  H e ltn e  (u b i  

the perils  re lied  upon by the defendants 
t f r e  expressly named in  the b i l l  of lad ing, and, 

n i t  being proved tha t the damage was caused 
thereby the defendants made ou t a p r im a  fa c ie  
11 Here, however, the w ord collis ion does not 
nccur in  the’ b i l l  of lading, and i t  is on ly  upon 
the supposition th a t a collis ion is a p e ril of the 
sea tha t the defendants can re ly  upon the above
decisions. . , TT

W a lte r  P h i l l im o re ,  in  rep ly, cited H a y n  v. 
C u ll i fo r d  (4 Asp. M ar. Law  Cas. 128; 4 C. P. 
S  182; 40 L . T. Eep. N . S. 536), and referred 
to the old fo rm  of pleadings p r io r  to the Judica-
tu re  Act.

T nrd ESBES, M .E .— In  th is  case the p la in tiffs  
„hinners of goods, and they have b rough t an 

action upon a h il l o f lad ing against the owners of 
f ^  ahin ca rry in g  the goods fo r non-delivery of 
the goods. A t  the t r ia l the b i l l  o f la d in g  was 
pu t in, and in  i t  we find certain excepted perils. 
The case was ru n  extrem ely fine by both sides, 
i  „11 that, appeared in evidence was an admis- 
io r  __i t  does no t appear by which side— tha t 
Sh°n had been a collis ion between the  defen- 
j  ®r ®, .p in  and another vessel. The question is, 
d pother upon th is  evidence the find ing  o f the 
learned judge w ith o u t a ju ry  is correct, by which 
W held th a t the p la in tiffs  were e n titled  to  recover. 
Wrom th a t judgm ent the defendants now appeal, 
*  j th ev say th a t they ought to  succeed because 
a, le ln tiffs  d id  not show th a t th is  was a collis ion 
tbhmh was caused by the negligence of the defen- 
i ♦ Now le t us see how the m atte r stands 
mu tn n tra c t, no doubt, is th a t the  shipownei 
hinds him self absolutely to  de live r the goods h 
£¿6 same condition in  which they were receive

c
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unless he is prevented by one o f the  excepted 
perils. The p la in t if f,  in  su ing upon such a con
tra c t, is obliged to  say th a t th a t was the  contract, 
and in  p leading he does aver, and m ust aver, 
th a t the  loss was not occasioned by any perils  of 
the seas. I  th in k  th a t, in  pleading, the p la in t if f  
always avers tha t to  p u t h im se lf w ith in  the terms 
o f the con tract. B u t i t  is im m edia te ly  apparent 
th a t the  p la in t if fs ’ a llegation  is a negative allega
tion . I t  is a negation o f circum stances as to 
som ething w h ich  has happened on board the ship, 
and as to  circumstances w h ich  are solely w ith in  
the knowledge of the defendants. In  m y opinion, 
i t  has long been the usual and proper course fo r 
the p la in t if f  s im p ly  to  p u t in  the b i l l  o f lad ing  
and to  prove th a t the ship has a rrived , b u t th a t 
his goods have not been delivered. I f  the ship 
has a rrived  and his goods have no t been delivered, 
it ,  seems to  me th a t, by p u tt in g  in  the  b i l l  o f 
lad ing , he has shown a state o f circumstances 
w h ich  the shipowner is called upon to answer. 
P r im a  fa c ie ,  the non-delivery of the goods is 
negligence on the p a rt of the  shipowner, and, 
unless there were special circumstances to  p re
vent h im  de live ring , the re  m ust be negligence 
on his pa rt. Therefore I  say th a t the  burden of 
p roof w h ich  the p la in t if f  has taken upon h im self 
in  the  pleadings is satisfied by showing tha t the 
ship has arrived, and th a t the  goods have no t 
been delivered. In  these circum stances, i t  de
volves upon the shipowner to  show the reason 
w hy he has no t de livered the  goods, and, i f  he 
can, to  show th a t the non-de livery  was caused 
by one o f the  pe rils  excepted in  the b ill o f lad ing. 
I f  he shows th a t the goods were lost o r in ju re d  
by one o f the perils  w h ich are specifica lly men
tioned in  the b i l l  o f lad ing , he has p r im a  fa c ie  
b ro ug h t his case w ith in  the exceptions.

Now , in  constru ing a po licy  o f insurance, i t  is 
the  cau sa  p ro x im a  o f the loss w h ich  is looked a t ; 
bu t in  the case o f a b i l l o f lad ing  th a t is no t so, 
fo r  there you look to  w hat is the rea l m oving 
cause o f the loss. Therefore, though  the sh ip
owner m ay have b ro ug h t h im se lf w ith in  the 
term s of one of the  exceptions, i f  the  p la in t if f  
can show th a t th a t w h ich  is stated to  be the 
cause o f the loss was no t the  rea l m oving cause, 
b u t th a t som eth ing else w h ich  is no t excepted 
was the rea l cause o f the loss, then there is no 
defence; and therefore i t  has been held th a t i f  
the rea l m oving cause is the defendant’s ne g li
gence, the  loss is no t caused by any of the 
excepted pe rils , because the negligence of the 
defendant is no t one of the excepted perils. 
I t  is on th a t g round th a t the  defendant 
fa ils , and no t on any supposed reason th a t 
he cannot take advantage o f h is own n e g li
gence. The m om ent i t  is  shown th a t the real 
m oving cause o f the loss was the shipowner’s 
negligence, then th a t is a loss by a cause which is 
no t w ith in  the excepted perils. Now , suppose 
th a t the real m oving  cause o f the loss is not one 
o f the  excepted perils , b u t is  the  resu lt o f the 
negligence o f someone o ther than the defendant, 
does the same reasoning app ly p Y o u  are to  take 
the rea l m oving cause o f the loss. I f  you are to  
accept the  reasoning in  the f irs t  case, you m ust 
accept i t  in  th is  also. There is no exception in  the 
b i l l  o f la d in g  o f a loss caused by  the negligence 
of anyone o ther than the defendant. F o r th a t 
reason we held in  the case o f W ood ley y . M ic l ie l l  
(u b i sup .) th a t i f  the  cause o f the loss was the

negligence o f e ithe r o f tw o  c o llid in g  vessels 
w ith o u t the w inds o r the waves, o r any e x tra 
o rd in a ry  d iff ic u lty  of nav igation  c o n tr ib u tin g  to  
the  collis ion, such a loss, the  cause o f which is 
negligence, is not a loss occasioned by any o f the  
excepted perils . W e held, therefore, th a t a loss 
the  im m ediate cause o f w h ich is a co llis ion , b u t 
the  rea l cause o f which is the negligence, o f e ithe r 
ship, is no t a loss caused by any o f the  excepted 
perils. I t  is  caused by negligence, and th a t is 
not an excepted peril. I t  is no t necessary to  
say whether any co llis ion  caused in  any o ther 
way is w ith in  the excepted pe rils  o r not. I f  a 
co llis ion  was causen w ith o u t any negligence on 
e ithe r ship, m ere ly by the action o f a s to rm  or 
v io len t sea, o r an unknow n c u rre n t— i f  the  c o l l i
sion is the resu lt of th a t w h ich  everybody would 
take to  be a p e r il of the sea, why, then, the mere 
fac t of the co llis ion in te rve n in g  would not 
a lte r the case, and the loss would be by a 
p e r il o f the sea. There are also c o lli
sions occasioned by  negligence and the action of 
the sea, about which 1 decline to  have a n y th in g  
to  say. I  therefore ho ld  th a t there are three 
classes o f collisions in  w h ich  the loss can
no t be said to  be the  resu lt o f an excepted 
p e ril, viz., where there has been negligence on 
the p a rt o f the c a rry in g  ship ; where the  c o lli
sion has solely been the resu lt o f negligence of 
another vesse l; and where the  co llis ion  has been 
^ m r esu^  ^ le jo M t negligence o f bo th  vessels.

T ha t being so, w hat fo llow s P W hy, th a t co lli-  
sion is no t one of the pe rils  excepted in  term s. 
The on ly  way in  which you can get the  loss by co l
lis ion  covered by the perils  is to  show th a t  a p e ril 
excepted and no t the co llis ion  was the rea l cause 
o f the loss. Now, in  th is  case, the p la in t if f  shows 
th a t his goods were shipped under a b i l l  o f lading. 
I t  is shown th a t the vessel c a rry in g  the  goods sank. 
B u t you have som ething m ore than  the mere 
n o n -a rriva l o f the ship, w h ich  is evidence th a t 
she has foundered a t sea; fo r you have i t  th a t 
there was a co llis ion  w h ich  was the im m ediate 
cause of the  loss. Now , i t  is consistent th a t a 
co llis ion  is no t one o f the pe rils  excepted. B u t is 
a collis ion even p r im a  fa c ie  a p e r il o f the seaP Is  
i t  m ore usual fo r a co llis ion  to  be caused by the 
action of the w ind  and seas in  an abnorm al state 
than by the  negligence of m an ? C e rta in ly  not. 
N o  one can doubt th a t the  ve ry  great m a jo r ity  
o f co llis ions are occasioned by negligence. 
Now, we are asked to  say th a t the  mere fac t of 
p ro v in g  a co llis ion is p r im a  fa c ie  b r in g in g  the 
defendant w ith in  the pe rils  o f the  seas. B u t, in  
m y view , th a t is  no t enough. There fore i t  
seems to  me th a t here the p la in t if f  made a p r im a  

fa c ie  case, and th a t the  defendants gave no 
answer a t a ll wh ich could absolve them  fro m  
th e ir  l ia b i l i ty  under the  b i l l  o f lad ing . The 
appellants have c ited  several cases in  support o f 
th e ir  contention. B u t in  a ll those cases i t  w i l l  
be found th a t there was evidence th a t the  loss 
was occasioned by one o f the  pe rils  expressly 
excepted. O f course, i f  the  shipowner can show 
th a t the im m ediate cause of the loss was one of 
the excepted perils , th a t is a p r im d  fa c ie  case on 
the  p a rt o f the  shipowner, and th row s on the 
p la in t if f  the  burden of p roof th a t the  rea l cause 
of the loss was the negligence o f someone, and 
no t the  p e r il w h ich  i t  is said was the cause. T ha t 
was the case iu  T h e  H e le n e  (u b i  s u p .). I t  was 
proved there th a t the im m edia te cause o f the
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loss was leakage, and by  the b i l l  o f lad ing  the 
shipowner was liab le  fo r  loss caused by leakage. 
There the shipowner was p r im a  fa c ie  b rough t 
w ith in  the exception, and the cou rt held th a t the 
burden of p roof was on the p la in t if f  to  show 
th a t the  leakage was caused by negligence, in  
T h e  N o rw a y  (B r. &  L . 404) the loss was caused 
by the  m aster je tt is o n in g  the cargo. The P riv y  
C ouncil were of op in ion th a t the burden was 
upon the  goods owner to  prove th a t the s trand ing  
w h ich  necessitated the  je ttis o n  was occasioned 
by th e  shipowner’ s negligence. The case ot 
T a y lo r  v. T h e  L iv e rp o o l a n d  G re a t W este rn  S te a m  
C o m p a n y  (u b i sup ,) seems to  be an a u th o rity  m  
support o f m y proposition . Lush, L .J . there 
seems to  p u t the  ve ry  po in t w ith  w h ich  we are 
now dealing. H e  says: “ The rem a in ing ques
tion  is, Is  i t  fo r  the  defendants or the  p la in tiffs  
to  show th a t the loss is w ith in  one of the excep
tions o f the b i l l  o f la d in g — on whom  does the 
onus lie  ? I  th in k  i t  is fo r  the  _ defendants to 
b r in g  the case w ith in  the  exception.”  I  th in k , 
therefore, th a t in  th is  instance the defendants 
have ru n  th e ir  case too fine in  m erely showing 
th a t there had been a co llis ion  w h ich is no t an 
excepted p e ril, and w h ich  is as lik e ly  to have 
been occasioned by negligence as by the action ot 
the w in d  o r waves. I  th in k  th a t, w hether t  e 
decision in  W o o d le y  v. M ic h e l l (u b i sup .) be good 
law o r not, and even i f  the House o f Lo rds  d in e r 
from  it ,  the  defendants w i l l  be unable to succee . 
B or these reasons, I  th in k  th is  appeal m ust e 
dismissed w ith  costs. . . rm •

B owen, L .J .— I  am o f the same opinion, in is  
is an action by a cargo owner against a shipowner. 
The shipowner hav ing  prom ised to  de live r e 
goods excuses h im se lf by saying th a t the n o n d e 
liv e ry  was occasioned by  an excepted peril, 
b i l l  of la d in g  excuses the shipowner in  the case o 
acts o f God, the Queen’s enemies, and a ll and 
every o ther accident of the sea, rivers, an 
nav iga tion  whatsoever. I n  the case ot l a y  o r  
v. L iv e rp o o l a n d  G re a t W estern S team  C o m p a n y  
(u b i sup .) i t  was decided th a t i t  lay  on the sh ip
owner to  b r in g  the loss w ith in  one ot tne 
exceptions, and, though  under the  old  *
p leading p r io r  to  the Jud ica tu re  A c t 1 

proper fo r  the  p la in t if fs  to  set ou t the 1 
lad ing, and to  negative th a t the loss o r a ?. 
was occasioned by th is , tha t, or the ot er p  ’ 
yet th a t does no t affect the law as to  burden ot 
Proof. S ir  W a lte r P h illim ore , on behalf o t he 
shipowner, says th a t the p la in t if f  has 
tr ia l,  th rou gh  the m ou th  o f nis counsel, a 
enough to  s h ift  the  onus o f proof. He s'ays he 
bas ad m itte d  th a t the  loss was occasioned by 
eollision, and upon th a t he pu ts his argnm  ■ 
two ways : F ir s t  o f a ll, he says th a t the Pla in t l=- 
in  a d m ittin g  a co llis ion, adm its a Perl 
8ea, because a ll co llis ions are perils  o .A
In  the second place, he says tha t, ®’ve 
co llis ion does no t necessarily am ount to  a 
Peril of the  sea, yet, when unexplained, i t  is 
p r im a  fa c ie  a p e ril of the sea, and therefore 
throw s the onus on the p la in t if f  of showing th a t 
^  the p a rtic u la r instance the co llis ion  was no t a 
Peril of the sea— an onus w hich he Bay 
P la in tiff has in  the present instance failed to  
discharge. In  the  f irs t  place, he is n g a  
eaying tha t a co llis ion  is necessarily a p e n l o t th  
seaP W e m ust be care fu l to  ^ t i n g u i s ^  t h j  
m eaning to be attached to  words like  p

the sea ”  when we are dealing w ith  contracts of 
carriage between shipowners and shippers, and 
when we are dealing w ith  policies o f insurance 
between unde rw rite rs  and shipowners. C onfin ing  
ourselves fo r a m om ent to  the case of contracts 
o f carriage between shipowners and cargo owners, 
can i t  be said th a t a co llis ion  is a p e ril o f the sea 
w ith in  the m eaning o f a b i l l  o f la d in g  P Now, a 
co llis ion  may be caused in  d iffe re n t ways. There 
m ay be a co llis ion  caused by negligence on e ither 
ship, or by  jo in t  negligence, and the sea m ay 
have no p a rt to  p lay  in  the  m is fortune, and the 
action of the  w in d  and waves m ay no t be the 
cause of the loss. V ie  have already precluded 
ourselves from  saying th a t a collis ion caused by 
negligence is a p e r il o f the  sea, because in  the 
case of W ood ley  v. M ic h e l l (u b i  sup .) th is  court 
held tha t, where there is no po ss ib ility  of the 
accident hav ing  arisen fro m  the action of the 
■wind o r waves, and where the cause of the 
co llis ion  is negligence, th a t is not a p e r il of 
the sea. T ha t was one instance in  w h ich  a 
co llis ion was no t a p e r il o f the sea. A f te r  th a t 
case i t  is impossible fo r  us to  accept S ir  W a lte r 
P h illim o re ’s contention th a t a co llis ion is neces
sa rily  a p e ril of the  sea.

H is  second contention is, th a t a co llis ion  u n t il 
explained im plies a p e ril o f the  sea. B u t does 
th a t in  itse lf th ro w  the onus o f proof on the 
p la in t if f  of showing th a t the  co llis ion  is no t a 
p e ril of the sea? I t  is  pe rfe c tly  w e ll know n in  
the conduct of cases a t N is i P rius  w hat is meant 
by  s h ift in g  the onus o f proof. F rom  tim e  to  
tim e the onus o f p roof sh ifts  according to the 
evidence given, and when you ask you rse lf upon 
whom the onus of proof rests, you, in  o ther 
words, ask yourself who w i l l  lose the case, 
according to  law , i f  no more evidence is given. 
S ir  W a lte r P h illim o re  asks us to  ho ld  tha t, as 
soon as the A tto rney-G enera l adm itted  th a t th is  
loss was caused by collis ion, he had adm itted  
enough to s h ift the burden o f p roof on to  h is own 
shoulders fro m  the shoulders o f the shipowner, 
where i t  prev iously  rested. Now, in  m y view, in  
order to b r in g  the case w ith in  the  exceptions, the 
burden of proof, in  the  f irs t  instance, rests upon 
the sh ipow ner; and how has th a t burden been 
sh ifted? Now, co llis ion is a general te rm , and 
we are asked, w ith o u t be ing allowed to  look in to  
the p a rtic u la r circumstances o f th is  p a rticu la r 
collis ion, to in fe r th a t i t  is more probable than 
not th a t i t  has in cu rred  in  such a way as w i l l  
make i t  a p e ril o f the sea. B u t there may 
be mauy cases where the co llis ion has been 
occasioned by jo in t  negligence, o r by the neg li
gence o f e ithe r s h ip ; , and the decision m  
W o o d le y  v. M ic h e ll te lls  us th a t th a t is not a p e ril 
of the  sea. Then there may be cases of collis ion 
in w h ich  there is negligence on the  p a rt of 
e ither or both ships, and a co n trib u tio n  to the 
m isfortune by the action o f the  w ind  and waves. 
T ha t class of case I  now decline to discuss. The 
au thorities  have no t fin a lly  exhausted the in q u iry  
w hether such a co llis ion w ou ld  be a p e r il of the 
sea Lastly , there may be a co llis ion  w h ich  is 
solely caused by the action of the  w in d  and 
waves. I t  may be a rare case, b u t i t  is  a con
ceivable case. In  a l l p ro ba b ility , though  I  am 
decid ing no th ing  more than  is requ ired fo r th is  
case, i t  would in  most cases be a loss caused by a 
n e ril of the sea. W ha t are we to  say when we 
are s im p ly to ld  th a t a co llis ion  has occurred?
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W h y  are we to  in fe r th a t i t  is a p e r il o f the  sea, 
and th a t i t  was occasioned by the  action  o f the 
w in d  and waves in  such a m anner as to  b r in g  i t  
w ith in  the  exception clause P I t  seems to  me 
th a t ne ithe r as a m a tte r o f law  o r o f common 
sense ough t we to  d raw  th a t inference. The 
answer o f a ll common-sense people would be, 
“ T e ll me more of the  circum stances.”  W ith  
regard  to  w hat has been said about the  cases of 
Tne H e len e  (u b i  sup .) and T h e  N o rw a y  (u b i sup .) 
tit- a!y,e no^hing to  add. I  th in k  the case of 
W ood le y  v. M ic h e l l  (u b i sup .) was r ig h t ly  decided. 
I t  seems to  me to  decide no th in g  more tha n  w hat 
i t  is said to  decide in  the head-note, and doe3 not 
go to  the leng th  w h ich  S ir  W a lte r P h illim o re  
sought to  c a rry  it .  F o r these reasons I  th in k  
the appeal m ust fa il.

F ry, L .J . concurred.
On the app lica tion  o f the appe llants ’ counsel, 

who stated th a t his c lien ts  in tended go ing to  the 
House o f Lords, execution as to  damages was 
stayed upon b a il be ing renewed; b u t the costs 
were d irected to  be taxed and paid, upon the 
p la in tiffs ’ so lic ito rs g iv in g  an u n d e rta k in g  to  pay 
them  back on the decision be ing reversed.

Solic ito rs fo r  the p la in tiffs , H o lla m s ,  S o n , and 
C o w a rd .

S olic ito rs fo r  the defendants, L o w le ss  and Co.

M a y  11 a n d  J u n e  11, 1886.
(Before L o rd  E sher, M .R ., B owen and F ry , L . JJ.) 
H oulder B rothers and Co', v . T he M erchants 

M a r in e  I nsurance Company L im it e d , (a ) 

M a r in e  in s u ra n c e — R is k  o f  c r a f t  t i l l  goods la n d e d  
— T ra n s h ip m e n t.

J5t/ a  p o lic y  o f  m a r in e  in s u ra n c e  goods w ere  
in s u re d  on  b o a rd  a  co a s tin g  vessel “  a t  a n d  f r o m  
J I u l l  to  C o n d o n , in c lu d in g  a l l  r is k  o f  c r a f t , u n t i l  
the goods a re  d isch a rg e d  a n d  s a fe ly  la n d e d .”  

H e ld , th a t  th is  p o lic y  d id  n o t cover the  r is k  to  the  
goods w h ile  w a it in g  o n  lig h te rs  a t  the  p o r t  o f  
d e liv e ry  f o r  tra n s h ip m e n t in to  a n  e x p o rt vessel. 

J u d g m e n t o f  F ie ld ,  J . a ff irm e d .

T he action was b rough t, upon a po licy o f m arine 
insurance u n d e rw ritte n  by the defendants, by the 
p la in tiffs , who were the shippers of a cargo o f 
iro n  ra ils  fro m  H u ll to  London.

The goods were shipped a t H u l l  on board the 
steamer K ir k s t a l l ,  and, by  the term s o f the po licy, 
were insured “ a t and fro m  H u ll  to  London, 
in c lu d in g  a ll r is k  o f c ra ft, u n t i l  the  goods are 
d ischarged and safely landed.”

W hen the K i r k s t a l l  a rr iv e d  in  London the 
goods were discharged in to  lig h te rs  w ith  the 
in ten tion , no t of land ing  them , b u t of load ing 
them  in to  another vessel fo r  exporta tion  to  
Sydney. Before they were so loaded, and w h ile  
they  were in  the ligh te rs , some o f the ligh te rs  
were sunk by a gale, and some o f the  goods were 
lost.

The action, w h ich  was fo r salvage and average 
expenses, was tr ie d  before F ie ld , J. w ith o u t a ju ry .  
A t  the t r ia l  the p la in tiffs  proved th a t ra ils  w h ich  
are consigned by coasting vessels to London are 
m ost com m only transh ipped in to  export vessels a t 
London w ith o u t being landed.

(«) Reported by A. A. H opiuns, Esq., B&rrister-at-Law.

F ie ld , J. gave judgm en t in  favou r o f the 
defendants.

The p la in tiffs  appealed.
R . T . R e id , Q.C. and H o lla m s  fo r  the p la in tiffs . 

— I t  was shown a t the t r ia l  th a t p ra c tic a lly  a ll 
ra ils  sent coastwise to  London were fo r  export, 
and were reshipped a t London w ith o u t be ing 
landed. The export ship was there fore  the 
destina tion o f the  goods in  the contem plation 
of both parties to  the  p o licy  o f insurance. I f  
th a t was so, the n  there has in  th is  case been no 
devia tion, because there  was no unreasonable 
delay, and no tim e  was lost in  b r in g in g  the 
voyage to  an end.

Cohen, Q.C. and B a rn e s  fo r  the defendants.—  
The word “  landed ”  m ust be construed in  its  
o rd in a ry  meaning, unless some custom o f the 
p o rt o f de live ry  re q u ir in g  another m eaning to  be 
p u t upon i t  is proved. The p la in t if fs  ce rta in ly  
d id  show th a t m ost ra ils  sent coastwise to  London 
were fo r  export, and were a t London transh ipped 
w ith o u t being la n d e d ; b u t th a t is  fa r  fro m  
showing a custom  o f the  p o rt o f London, w h ich  
requires the p la in  w ord  “  landed ”  in  the po licy  
to  be enlarged beyond its  n a tu ra l m eaning. I t  is 
easy to  suggest m any instances in  w h ich  the  r is k  
of transh ipm ent w ou ld  be grea te r than  the  r is k  
o f land ing , and no th in g  has been shown in  th is  
case w h ich  compels the  un d e rw rite rs  to  take the 
la rg e r risk .

R . T . R e id , Q.C. in  rep ly . r . , ,,
'  J C u r .  a d v . v u lt .

J u n e  11. —  The ju d g m e n t o f the c o u rt was 
read by

B owen, L .J .— T his  is an action  by  the  shipper 
o f a cargo o f iro n  ra ils  against the  un de rw rite rs  
o f a po licy  on the  goods fro m  H u ll  to  London, 
in c lu d in g  a ll r is k  o f c ra ft. The ship a rr iv e d  
safely in  the  p o rt o f London, b u t the  ra ils , 
instead o f be ing landed, were placed in  lig h te rs  
fo r  transh ip m en t in  dock to  an export vessel, and 
d u r in g  the  process o f transh ip m en t in  dock, 
w h ich  process was lengthened by  reason o f the 
export sh ip  no t be ing ready to  receive the  ra ils , 
a po rtion  was los t by the sw am ping o f the 
ligh te rs . F ie ld , J. he ld  th a t the  un de rw rite rs  
were discharged, because the  accident happened 
a fte r  the exp ira tion  o f a reasonable and o rd in a ry  
period from  the tim e  a t w h ich  the  goods had been 
placed on the  lig h te rs  fo r  transh ipm ent. A g a in s t 
th is  ju d g m e n t the  p la in tiffs  have appealed. The 
question w hether a reasonable tim e  had elapsed 
a fte r the  d ischarge in to  lig h te rs  fo r  transh ipm ent 
does no t arise in  its  s im ple sense i f  the  risks 
covered by  the  po licy  d id  no t inc lude  the r is k  of 
w a itin g  in  lig h te rs  fo r  transh ip m en t in to  an 
export vesse l; and o u r op in ion is, th a t such was 
m  fact the  case, and th a t these goods, though  
los t upon the  ligh te rs , were no t lost by  any of 
the  pe rils  d u r in g  the continuance o f any o f the 
risks  covered by  the  po licy. The p o licy  in  ques
t io n  includes a ll r is k  o f c ra ft u n t i l  the said 
goods o r m erchandise be discharged and “  safely 
landed.”  The r is k  insured against is the  r is k  
o f the tra n s it  upon the ligh te rs , w h ich  have, in  
the o rd in a ry  course o f business, to  convey the 
goods to  the  shore. The n a tu re  o f th is  r is k  can 
be pe rfec tly  appreciated and estim ated by  the 
parties to  the  con tract. La n d in g  goods means 
p u tt in g  them  upon the  land, o r upon th a t w h ich  
by custom o f the  po rt is  its  equivalent. I n  the
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present case, instead of p lac ing  the goods upon 
lig h te rs  to  c a rry  them  to  the  shore, the goods 
were placed upon lig h te rs  w h ich  were to  take 
them  to  an export vessel, and there  to  load them  
as soon as she was ready to  receive them. Such 
transh ipm ent, however usual in  the trade , is not 
the  same th in g  as la nd ing  the  goods d ire c tly  and 
im m ed ia te ly  upon the quay. A  lig h te r  w h ich  
has to  land its  cargo has o n ly  to  make fo r the 
quay, and to  w a it its  tu rn  in  accordance w ith  the 
usages o f the  po rt. A  lig h te r  which is in tended 
to  transh ip  the  goods to  another ship m ay have 
to  w a it fo r  its  a rr iv a l and t i l l  i t  is ready to  take 
the  cargo, and m ay thus be subject to  ad d itiona l 
risks  of exposure to  the  weather, and o f co llis ion  
w ith  o ther vessels o r barges in  the dock. In  the 
sm alle r London docks lig h te rs  m ay be com para
t iv e ly  safe, b u t in  the  la rg e r docks they are o ften 
swamped by the w in d  and by the waters, and ye t 
m ig h t be ob liged to  w a it days or possib ly weeks 
fo r  the a r r iv a l o f the export vessel to  w h ich  the 
goods were consigned. Cargo discharged upon 
lig h te rs  fo r  transh ip m en t to  an export vessel is 
acco rd ing ly  exposed to  a p e r il w h ich  is no t the 
same as th a t w h ich  i t  encounters i f  d ischarged 
upon lig h te rs  to  take  i t  to  the  shore a t once. I t  
is  pe rfe c tly  tru e  th a t, by ta k in g  d e live ry  sho rt of 
the  shore, the  consignee determ ines the  r is k  
insured. B u t th is  is n o t because in  such a case 
the r is k  is te rm in a ted  by an actua l land ing , b u t 
because the  consignee waives the  la n d in g  and 
h im se lf te rm inates the  r is k  instead by  ta k in g  
d e live ry  sho rt o f the  land. Nobody, in  com
m erc ia l o r business language, can say th a t goods 
are landed w h ich  are transh ipped w ith o u t land ing , 
o r th a t goods w h ich  are placed in  lig h te rs  fo r  
transh ip m en t are placed in  lig h te rs  to  be landed.

I t  was no doubt proved conclusive ly a t the  t r ia l 
th a t steel ra ils  w h ich  are consigned by coasting 
vessels to  London are m ost com m only tra n 
shipped in to  export vessels a t London w ith o u t 
be ing landed; and u n d e rw rite rs  m ust no doubt 
be taken to  be fa m ilia r  w ith  the  o rd in a ry  
inc idents o f the  trade  and o f the tra n s it o f the 
goods insured. B u t th is  fa lls  sho rt of p ro v in g  
th a t by  any custom  transh ip m en t is equiva lent 
to  land ing . W e were to ld  th a t i t  is  unusual in  
such cases to  m ake the p o licy  in  any o ther fo rm  
than  th a t in  w h ich  i t  was made. I f  th is  be true , 
i t  on ly  fo llow s th a t i t  is usual in  these cases no t 
to  insure the r is k  w h ich  has re a lly  to be run . 
Policies w h ich  p rov ide fo r transh ipm en t are 
p e rfe c tly  fa m ilia r  to  a ll com m ercial lawyers, and 
i f  those who consign steel ra ils  to London are in  
the hab it o f tra n sa c tin g  th e ir  business by means 
oi‘ po lic ies w h ich  do no t conta in  the approp ria  e 
and proper clause, the  shippers, i f  a loss happens 
outside the  r is k  against w h ich  they are insured, 
m ust take the  consequences o f no t ha v in g  p ro 
tected themselves by the proper con trac t ot 
insurance. The goods here have been lost, but 
by an accident no t covered by the po licy  ; and on 
th is  g round we can on ly  come to the conclusion 
th a t the p la in t if fs ’ appeal fa ils , and th a t the action
m ust be dismissed, w ith  costs. .

A p p e a l d ism issed .

S olic ito rs  fo r  p la in tiffs , H o lla m s ,  S on , and
Goivard. , ,

S o lic ito rs  fo r  defendants, W a lto n s , B u b b , and 
Johnson.

HIGH COURT OF JUSTICE.

C H A N C E R Y  D IV IS IO N .
T h u rs d a y , J u ly  15, 1886.

(Before K ay, J.)
Brooking v . M audslay. (a )

P ra c tic e  —  M a r in e  in s u ra n c e  —  P le a d in g  —  E m 
b a rra s s in g  a n d  sca n d a lo u s  m a t te r— S t r ik in g  o u t 
— B u ie s  o f  G o u r t 1883— O rd e r X I X . ,  r .  27.

I n  a n  a c t io n  re sp e c tin g  a  p o lic y  o f  m a r in e  in s u r 
ance, the p la in t i f f ,  the u n d e rw r ite r ,  b y  h is  s ta te 
m e n t o f  c la im  a lle g e d  th a t  the  r is k  w a s  o f  a  
sp e c ia l a n d  d a n g e ro u s  c h a ra c te r, as the  d e fe n d a n ts  
w e ll k n e w ; th a t the y  f a i le d  to co m m u n ic a te  such  
f a c t  to the p la in t i f f ;  th a t the s h ip  w a s  unsea - 
w o r th y  w h e n  she com m enced h e r v o y a g e ;  a n d  
th a t  the  d e fe n d a n ts  k n e w  o f, b u t concealed , the  
f a c t  o f  h e r be ing  u n s e a w o r th y .

T h e  d e fe n d a n ts  a d m it te d  th a t  the s h ip  w a s  u n s e a 
w o r th y ,  b u t s ta te d  th a t  the  u n s e a w o rth in e s s  w as  
s o le ly  o w in g  to h e r b e in g  o ve rla d e n , a n d  was n o t  
k n o v m  to  the m . T h e y  w h o l ly  d e n ie d  the  a lle g a 
tio n s  o f  concea lm en t a n d  n o n -c o m m u n ic a t io n  o f  
fa c ts .

T h e  p l a in t i f f  i n  h is  re p ly  jo in e d  issue  g e n e ra lly ,  
b u t s ta te d  th a t  he did. “  n o t proceed f u r t h e r  in  
th is  a c t io n  w i th  the  cha rges i n  the  s ta te m e n t o f  
c la im  as to con ce a lm e n t a n d  n o n -c o m m u n ic a t io n  
by the d e fe n d a n ts  o f  m a te r ia l  f a c ts . "

H e ld ,  th a t O rd e r X I X . ,  r .  27, a p p l ie d ;  th a t  the  
a lle g a tio n s  i n  the  s ta tem en t o f  c la im  w ere  c le a r ly  
un n e ce ssa ry , because the  p la in t i f f  sub se q u e n tly  
s ta te d  th a t  he d id  n o t in te n d  to ask a n y  r e l ie f  
g ro u n d e d  on co n ce a lm e n t o r  n o n -c o m m u n ic a t io n ; 
a n d  th a t  th e y  w e re  con seque n tly  s c a n d a lo u s  a n d  
e m b a rra s s in g , a n d  m u s t be s tru c k  o u t.

T his action  was b ro u g h t by  an u n d e rw rite r , su ing 
on beha lf o f h im se lf and o ther un d e rw rite rs , in  
respect o f a ce rta in  p o licy  o f m arine  insurance 
fo r  40,0001. effected by the  defendants, a f irm  o f 
engineers, upon ce rta in  m ach inery  and goods 
w h ich  were shipped by them  on board the  steam
ship E le p h a n t  fo r  conveyance fro m  London to  
P ortsm outh.

The p la in t if f,  b y  h is s tatem ent o f cla im , alleged 
th a t the  r is k  was o f a special and dangerous 
character, as the  defendants w e ll knew  ; th a t the y  
fa ile d  to  com m unicate such fa c t to  the  p la in t if f  
th a t the  ship was unseaw orthy w hen she com
menced her voyage; and th a t the  defendants 
knew of, b u t concealed, the  fac t of her be ing u n 
seaworthy.

The p la in t if f  c la im ed a dec la ra tion  th a t the 
p o licy  was not b in d in g  on h im  and the  o ther 
unde rw rite rs , and th a t th e y  were d ischarged 
fro m  l ia b i l ity  thereunder. H e  also c la im ed an 
in ju n c tio n  to  re s tra in  proceedings by  the  defen
dants on the po licy.

The defendants, by th e ir  s tatem ent o f defence, 
ad m itte d  th a t the  sh ip  was unseaw orthy, b u t 
's ta ted th a t the unseaworthiness was sole ly ow ing  
to  her be ing overladen, and was no t know n  to 
them . They w h o lly  denied the  a llegations o f 
concealment and non-com m unication o f facts. 
They fu r th e r  alleged th a t the  ove rload ing d id  no t 
in  fac t take place u n t i l  a fte r  the  s lip  fo r  the  
p o licy  o f insurance was in it ia le d , so th a t the  
question o f ove rload ing d id  n o t arise u n t i l  a fte r 

(a) Reported by E. A. ScbAtchlky, Esq., Barrister-at-Law.
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the  con trac t was entered in to , and concealment 
was ou t o f the question, inasm uch as the unsea
w orth iness d id  not ex is t at the  tim e  when the slip 
was in itia led .

The p la in t if f  de livered a rep ly, in  w h ich  he 
jo ined  issue generally, b u t stated th a t he d id  
“  no t proceed fu r th e r  in  th is  action w ith  the 
charges in  the statem ent o f c la im  as to  conceal
m ent and non-com m unication by the  defendants - 
o f m ate ria l facts.”

The defendants objected to  th is  pleading, and 
moved the co u rt th a t th is  p a rt o f the rep ly  should 
be s tru ck  o u t . on the ground  th a t i t  was em bar
rass ing ; or, in  the a lte rna tive , th a t the allega
tions in  the statem ent o f c la im  im p u tin g  to  the 
defendants concealment and non-com m unication 
o f m a te ria l facts should be s tru ck  ou t as being 
unnecessary and there fore scandalous.

The m otion now came on fo r  hearing.
S ir  R ic h a r d  E .  W ebster, Q.C., E .  W id d r in g to n  

B y rn e ,  and R . M . B ra y ,  fo r  the defendants, in  
support of the m otion, re fe rred  to  Rules of C ourt 
1883, O rder X I X ,  r .  27.

G ra h a m  H a s tin g s , Q.C. and J , G o re ll B a rn e s , 
fo r  the p la in t if f,  con tra .

K ay, J ,  a fte r s ta tin g  the  pleadings as above 
set fo rth , continued as fo llows :— W h a t does tha t 
mean ? “  I  abandon a ll m y claims to  re lie f on the 
g round  o f concealment o r non-com m unication of 
m a te ria l facts.”  Then comeB th is  notice o f m otion, 
n a tu ra lly  enough, on the  g round  th a t e ithe r th is  
statem ent in  the  re p ly  is em barrassing o r the 
statem ent o f c la im  ough t to  have these allegations 
s tru ck  out, because they now are no t necessary to 
any re lie f w h ich  the  p la in t if f  is  en titled  to , and 
i f  no t necessary are scandalous statem ents w h ich  
affect the honour and character o f the  defendants 
o r m ay do so, and th a t the  p la in t if f  has no r ig h t  
to  say, “  I  w i l l  keep these charges in  m y  state
ment o f claim , though I  ask no re lie f in  respect 
o f them .”  I  asked d u rin g  the argum ent, by  way 
o f illu s tra t io n , in  a ve ry  short fo rm , th is  question, 
M ay a m an in  h is p leading say “  the  defendant 
has acted lik e  a rogue, b u t I  ask no re lie f on th a t 
ground P ”  T ha t w ou ld  be an unnecessary state
m ent and scandalous, o f course, because it>would 
affect the character of the  defendant. I t  seems 
to  me in  th is  case i t  is absolute ly  necessary th a t 
the cou rt should say th a t O rder X I X ,  r .  27, of 
the  Rules of C ourt applies. T h a t ru le  provides 
t h a t : “  The cou rt o r a judge  m ay a t any stage of 
the  proceedings order to  be s tru ck  out o r amended 
any m a tte r in  any indorsem ent o r p leading w h ich  
m ay be unnecessary o r scandalous, o r w h ich  may 
tend to  pre judice, embarrass, o r delay the fa ir  
t r ia l  o f the a c tio n ; and m ay in  any such case, 
i f  they  o r he sha ll th in k  f it ,  o rder the costs of 
the  app lica tion  to  be pa id as between so lic ito r and 
c lien t.”  These charges are c learly  unnecessary 
now, because the p la in t if f  says he is no t go ing to  
ask any re lie f grounded on concealment o r non
com m unication. They are scandalous because 
th e y  are such as any m ercantile  man would 
conceive affected h is honour and character. I  
cannot he lp  seeing th a t these charges, being now 
unnecessary, are scandalous, and m oreover I  
th in k  they tend to  embarrass the fa ir  t r ia l  o f 
the  action, because i f  they  stand the  defendants 
w i l l  be bonnd to  b r in g  evidence to  support th e ir  
con trad ic tion  o f the  charges. Therefore I  order 
th a t the  statem ent o f c la im  be amended by  I

s tr ik in g  ou t a ll a llegations o f concealment or 
non-com m unication o f m ate ria l facts by the 
defendants, and I  o rder th a t the  p la in t if f  do 
pay the costs o f th is  application. B o th  parties 
w i l l  have lib e r ty  to  make a ll o ther necessary 
amendments, and they m ay take a week fo r th a t 
purpose.

S o lic ito rs : H o p g o o d , F o s te r, and D o w s o n ; 
W a lto n s , B u b b , and Go.

Q U E E N ’S B E N C H  D IV IS IO N .
T u esda y , J u n e  22, 1886.

(Before Grove and Grantham, JJ.)
Reg. on the prosecution of T u rn e r v.

Johnston, (a)

M e rc h a n t S h ip p in g  A c t  1854 (17 18 V ie t. c. 104),
s. 147— The S u m m a ry  J u r is d ic t io n  A c t  1879 
(42 &  43 V ie t. c. 49), s. 39— S u p p ly in g  seam en  
to  sh ip s  w ith o u t  licence— E v id e n c e — O nus o f  
p r o o f  o f  licence o n  d e fe n d a n t.

A  d e fe n d a n t h a v in g  been cha rged , u n d e r  the  147th  
section  o f  the  M e rc h a n t S h ip p in g  A c t 1854, w ith  
s u p p ly in g  a  seam an to a  m e rc h a n t s h ip  i n  the  
U n ite d  K in g d o m , he n o t be ing  a  pe rson  h o ld in g  
a  licence f r o m  the  B o a rd  o f  T ra d e  f o r  th a t  

’* p u rp o s e :
H e ld , on  a  case sta ted , th a t  p r o o f  h a v in g  been g ive n  

o f  the  s u p p ly  o f  the sea m an  by  the  d e fe n d a n t, 
the onus o f  p r o v in g  th a t he h e ld  a  licence  f r o m  
the  B o a rd  o f  T ra d e  res ted  w i th  h im .

This was a case sta ted by  R obert A r th u r  V a lp y  
E s q , the  deputy s tipe nd ia ry  m ag is tra te  fo r  the 
borough o f C a rd iff, under the sta tu te  20 &  21 
V ie t.  c. 43, fo r  the purpose of ob ta in ing  the  
sp in ion o f the  cou rt on questions w h ich  arose 
before h im  as he re ina fte r stated.

A t  a p e tty  sessions holden a t the Tow n H a ll,  
in  the  borough o f C a rd iff, on the 2nd M arch 
1881, an in fo rm a tio n  pre fe rred  by  W ill ia m  
T urne r, he re ina fte r called the  appellant, against 
Gustave Johnston, the re in a fte r called the 
respondent, under sect. 147, sub-sect. 1 of 
the  M erchan t S h ipp ing  A c t  (17 &  18 V ie t, 
c. 104), cha rg ing  fo r th a t he the said Gustave 
Johnston, no t be ing a person ho ld in g  a licence 
fro m  the  Board of Trade to engage o r supply 
seamen o r apprentices fo r  m erchant ships in  
the  U n ite d  K in gd om , and no t be ing an owner 
o r m aster o r m ate o f the ship o r vessel A s lra c a n a  
here ina fte r m entioned, o r the bond  f id e  servant in  
the constant em ploy of the owner, o r a sh ipp ing 
m aster d u ly  appointed pursuant to  the said A ct, 
17 &  18 V ie t. c. 104, d id  on o r about the 27th 
Feb. then last past engage o r supp ly one John 
Johnson, a seaman, to be entered on board the 
B r it is h  ship or vessel A s tra c a n a , then be ing 
the p o rt o f C a rd iff, in  the county of G lam organ 
was heard and determ ined by the  depu ty  s t i
pend iary m ag is tra te , the said parties respective ly 
be ing then present, and upon such hearing he 
dism issed the in fo rm a tion .

The appellants being dissatisfied w ith  h is deter
m ina tion , as be ing erroneous in  po in t of law, 
d u ly  applied fo r  a case se ttin g  fo r th  the  facts 
and the grounds o f h is de term ination , whereupon 
he, in  compliance w ith  the application, stated the 
fo llo w in g  case:

(o) Reported by Joseph Sm it h , Esq., Barrister-at-Law.
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U pon the hearing  o f the  in fo rm a tion , i t  was 
proved on the  p a rt o f the  appellant, and found as a 
fact, th a t the respondent had, on o r about the 26th 
Feb. then last past, engaged o r supplied the said 
John Johnson, a seaman, to  be entered on board 
the B r it is h  ship o r vessel A s tra e a n a , then be ing in  
the p o rt of C a rd iff, in  the county of G lamorgan, 
th a t the respondent was no t the  owner o r m aster 
o r a m ate of the said ship, o r a bond f id e  servant 
in  the constant em ploy o f the said o w n e r; bu t I  
he ld th a t i t  was no t p roved th a t the respondent 
d id  not, a t the tim e  of the commission o f the said 
alleged offence, ho ld  a licence from  the Board of 
Trade to engage or supply seamen or apprentices 
fo r  m erchant ships in  the U n ite d  K ingdom  and I  
therefore dismissed the in fo rm a tion .

The on ly  evidence in  support of the  a llegation  
o f the  appe llant, th a t the  respondent d id  no t hold 
the licence fro m  the Board o f Trade hereinbefore 
m entioned, was the evidence of the appellant, 
who is the ch ie f superin tendent o f the M ercantile  
M arine  Office of the Board of Trade fo r the N ew 
po rt, C ard iff, and P enarth  d is tr ic t, who produced 
a w r itte n  document signed by one of the assistant 
secretaries to  the  Board o f Trade and bearing the 
seal of the said board, and who stated th a t, as fa r 
as he persona lly  knew, the respondent had no 
licence, though  he w ou ld  no t state po s itive ly  the 
respondent had no licence ; and th a t the  said docu
m ent re fe rred  to  the  respondent.

The fo llow ing  is a copy of such docum ent:
This is to certify that Gustave Johnston, of 216, Bute- 

road, Cardiff, boarding-house keeper, does not hold and 
has not held during the past six months, a licence irom 
the Board of Trade to engage or supply seamen or 
apprentices for merchant ships in the United Kingdom, 
under sect. 146 of the Merchant Snipping Act 1854.

I t  was contended, on the p a rt of the appellant, 
th a t the docum ent was made evidence of the  fact 
stated the re in  under sect. 7 of the sta tu te  17 &  18 
V ie t. c. 104, and should be received by me as e v i
dence of such fact. , , , , ,.

I ,  however, be ing of op in ion th a t the re  was no 
evidence before me th a t the  respondent was not a 
licensed person as aforesaid, and th a t the said 
document was not le ga lly  evidence of such fact, 
e ithe r under sect. 7 of the said s ta tu te  o r o ther
wise, and th a t such certifica te  could no t be ev i
dence of any such fact, unless i t  was expressly 
made so by the sta tu te  itse lf, gave m y  dete. m na
t io n  against the appe llant in  the m anner befoie

St T he 'questions of law  a r is ln g fo r th c o p ^ m o n  
of the cou rt, there fore, are : (1) , ^
docum ent hereinbefore re ferred to  k
evidence th a t the respondent d id  not, at the 
tim e  o f the commission of the said alleged 
offence, ho ld  a licence from  the  B w rd  of 
T rade to engage o r supply seamen or W ren“  
pursuant to  sect. 146 of the sta tute •
c. 104. (2) W hether the  onus o f p roof th a t the
respondent d id  no t ho ld  such licence was on the

aPf f t f a ?  cou rt should be of op in ion th a t m y 
decision was w rong in  po in t of law, t  
is to  be re m itte d  to me, the said depu ty stipen
d ia ry  m agistra te , w ith  the op in ion o 
thereon and w ith  such order as to the c }

°Thefi7 th section of the M erchant S h ipp ing  A c t 
1854 (17 &  18 V ie t. c. 104) provides :

A ll documents whatever, purporting to be issued or

written by or under the direction of the Board of Trade 
and purporting either to be sealed w ith the seal of such 
board, or to be signed by one of the secretaries or 
assistant secretaries to suoh board, shall be received in 
evidence, and shall be deemed to be issued or written by 
or under the direction of the said board, without further 
proof, unless the contrary be shown ; and all documents 
purporting to be certificates issued by the Board of 
Trade in pursuance of this Act, and to be sealed w ith 
the seal of suoh board, or to be signed by one of the 
officers of the marine department of such board, shall be 
received in evidence, and shall be deemed to be such 
certificates without further proof, unless tlie contrary 
be shown.

A n d  the 146th and 147th sections p ro v id e :
146. The Board of Trade may grant to such persons 

as i t  thinks fit licences to engage or supply seamen or 
apprentices for merchant ships in the United Kingdom 
to continue for such periods, to be upon such terms, and 
to be revocable upon such conditions, as such board 
thinks proper.

147. The following offences shall be punishable as 
hereinafter mentioned ; (that is to say)

(1) I f  any person not licensed as aforesaid, other than 
the owner or master or a mate of the ship, or some 
person who is bond fide the servant and in the constant 
employ of the owner, or a shipping master duly appointed 
as aforesaid, engages or supplies any seaman or appren
tice to be entered on board any ship in the United 
Kingdom, he shall for each seaman or apprentice so 
engaged or supplied incur a penalty not exeeeding twenty 
pounds.

D a n ch w e rts  fo r  the appellant. —  A f te r  con
sideration, the appellant does no t re ly  upon 
the firs t question raised, and does no t now 
contend th a t the docum ent proposed to be 
offered in  evidence is a document o r ce rtifica te  
issued by the Board o f Trade, in  pursuance 
of the  M erchant S h ipp ing  A c t 1854, w ith in  
the m eaning o f the  7th section o f th a t A c t. 
I t  is, however, subm itted th a t, on the  au thorities , 
and on the tru e  construction  of the Sum m ary 
J u ris d ic tio n  A cts, the onus was on the defendant, 
in  th is  case, to prove th a t he held a licence fro m  
the Board of Trade under the 146th section. In  
B e x  v. T u rn e r  (5 M. &  S. 206) i t  was he ld tha t, 
upon a conviction under 5 Anne, c. 14, s. 2, against 
a ca rr ie r fo r  having game in  his possession, i t  is 
suffic ient i f  in  the in fo rm a tio n  and ad jud ica tion  
the qualifications m entioned in  22 &  23 Oar 2, 
c. 25, s. 3 (a ), be negatived w ith o u t nega tiv ing  
them  in  evidence. L o rd  E llenborough there 
sa id : “  The question is upon whom  the onus p ro -  
b a n d i lies ; whether i t  lies upon the person who 
affirm s a qua lifica tion , to  prove the a ffirm ative , or 
upon the in fo rm er, who denies any qua lifica tion  
to  prove the negative. There are, I  th in k , about 
ten  d iffe ren t heads o f qua lifica tion  enum erated 
in  the s ta tu te  to  w h ich  the p roof m ay be a p p lie d : 
and, according to the argum ent o f to-day, every 
person who lays an in fo rm a tio n  of th is  so rt is 
bound to  g ive satis factory evidence before the 
m agistrates to  negative the defendant’s qua lifica 
tio n  upon each o f those several heads. The a rg u 
m ent rea lly  comes to  th is , th a t there w ou ld  be a 
m ora l im p oss ib ility  o f ever con v ic tin g  upon such 
an in fo rm ation . I f  the in fo rm er should establish

(a) This section provided that all and every person or 
persons not having lands and tenements or some other 
estate of inheritance in his own or his wife’s righ t of 
the clear yearly value of one hundred pounds per 
annum, or for term of life, or having lease or leases of 
ninety-nine years, or for any longer term, of the dear 
yearly value of one hundred and fifty  pounds, other than 
the son and heir of an esquire or other person of higher 
degree, & e., &o., were prohibited from keeping or using 

i guns, bows, dogs, &c.
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the  negative o f any p a rt of these d iffe ren t qu a lifi
cations, th a t 'would be insuffic ient, because i t  
would be said, n u n  liq u e t, bu t th a t the defendant 
m ay be qualified under the other. A n d  does 
not, then, common sense show th a t the burden 
of proof ought to  be cast on the person who, by 
establishing any one o f the qualifications, 
w i l l  be w e ll defended ? Is  not the sta tute of 
Anne in  effect a p ro h ib itio n  on every person to  
k i l l  game, unless he brings h im se lf w ith in  some 
one of the qualifications allowed by la w ; the 
proof of w h ich  is easy on the one side, b u t almost 
impossible on the other P I  remember the 
decision of B e x  v. S tone  (1 Bast, 639), and the 
argum ents of the learned judges, who held the 
necessity o f g iv in g  negative proof, were 
undoubtedly urged w ith  great fo rce ; b u t I  fe lt 
a t the tim e  tha t, i f  they were r ig h t, i t  would in 
most cases be impossible to convic t at a ll.”  
[G r antham , J.— Then suppose an in fo rm a tion  is 
la id  against me fo r  shooting w ith o u t a licence, I  
should be convicted i f  I  fa iled  to  produce m y 
licence.] T ha t follows d ire c tly  from  the ju d g 
m ent of L o rd  E llenborough in  B e x  v. T u rn e r ,  
Again , in  T h e  A p o th eca rie s  C o m p a n y  v. B e n tle y  
(R. &  M . 159), there was an averm ent in  a decla
ra tio n  on the 55 Geo. 4, c. 194, th a t the defendant 
practised as an apothecary w ith o u t having 
obtained such certifica te  as by the said A c t is 
required, and i t  was he ld th a t the  onus p ro h a n d i 
th a t the defendant had obtained his certifica te 
la y  w ith  h im  and not w ith  i he p la in tiffs . Then 
in  H u g g in s  v. W a rd  (29 L . T. Rep. N . S. 33; 
L . Rep. 8 Q. B. 52) i t  was proved on an in fo rm a
tion  a lleg ing  tha t the defendant had five sheep 
affected w ith  a contagious disease, and d id  not 
g ive notice to  a constable tha t the appellant had 
five sheep so affected, and i t  was he ld th a t there 
was p r im a  fa c ie  evidence on w h ich  the appellant 
m ig h t be convicted of the offence charged, and i t  
lay  on h im  to show, i f  he could, th a t he had given 
notice to  a police constable. Then by 11 & 12 
V ie t. c. 43, s. 14, i t  provided tha t, i f  the in fo rm a
tio n  o r com pla int in  any such case sha ll negative 
any exemption, exception, o r proviso, or condition 
in  the  sta tu te  on which the same shall be framed, 
i t  shall no t be necessary fo r  the prosecutor or 
com pla inant in  th a t behalf to prove such 
negative, b u t the defendant m ay prove the 
a ffirm ative  thereof in  his defence, i f  he would 
have advantage of the same ; and the 39th section 
o f the Sum m ary Ju risd ic tio n  A c t  1879 (42 &  43 
V ie t. c. 49) has now enacted th a t in  proceedings 
before courts of sum m ary ju r is d ic tio n  any excep
tion , exemption, proviso, excuse, o r qualification, 
w hether i t  does or does no t accompany in  the 
same section the descrip tion o f the offence in  the 
A c t, order, bye-law, regu la tion , or other docu
m ent crea ting  the offence, may be proved by the 
defendant, b u t need not be specified o r negatived 
in  the in fo rm a tion  o r com pla int, and, i f  so speci
fied o r negatived, no proof in  re la tion  to  the 
m a tte r so specified, o r negatived shall be required 
on the p a rt of the in fo rm an t o r com plainant. A  
s im ila r provis ion was contained in  the Licensing 
A c t 1872 w ith  respect to  offences under th a t A c t ; 
and in  the case of B o b e rts  v. H u m p h re y s  (29 L . T. 
Rep. N . S'. 387; L . Rep. 8 Q. B. 483), a keeper of 
licensed premises having been charged w ith  
opening his premises fo r  the sale o f in to x ica ting  
liquo rs  d u r in g  p roh ib ited  hours, and persons 
having been shown to  have been supplied w ith

liq u o r on his premises d u rin g  such hours, i t  was 
held th a t the onus showing th a t the persons came 
w ith in  the exception lay w ith  the  defendant. I t  
is subm itted  th a t in  th is  case the possession of a 
Board o f Trade licence is an exception, exemption, 
proviso, excuse, o r qua lifica tion  which need not 
lie negatived by the in fo rm an t, the  onus of show
in g  th a t he possesses i t  res ting  w ith  the defendant, 
and th a t the defendant ough t there fore  to  have 
been convicted.

The respondent d id  no t appear.
Grove, J.— I  was a t f ir s t  somewhat s ta rtled  by 

the proposition advanced by M r. D anckw erts  th a t 
i t  was necessary fo r  the defendant to  negative an 
allegation advanced on behalf o f the  prosecution, 
and tha t, i f  he fa iled  to  do so, he was liab le  to  be 
convicted ; bu t, upon consideration, I  do not th in k  
th a t th is  case goes to  th a t leng th . The respondent 
is charged fo r th a t he not be ing a person ho ld ing 
a licence fro m  the Board o f Trade to  engage or 
supply seamen or apprentices fo r  m erchant ships 
in  the U n ited  K ingdom , and not being an owner 
or m aster or mate of the  ship o r vessel A s tra c a n a ,  
or the Io n a  f id e  servant in  tne constant employ of 
the owner o r a shipp ing m aster d u ly  appointed 
pursuant to  the M erchant S h ipp ing  A c t 1854, d id  
engage or supply a seaman to  be entered on board 
th a t ship in  the U n ited  K ingdom . Then i t  was 
proved th a t he d id  engage or supply a seaman to 
be entered on board the ship in  the  U n ite d  K in g 
dom. I  th in k  th a t when th is  was proved, he was 
then b ro ug h t w ith in  the pu rv iew  comprehended 
by the 39th section of the Sum m ary J u risd ic tio n  
A c t 1879 (42 &  43 V ie t. c. 49), and he could then 
defend h im se lf by p rov ing  any one o r o ther of 
the  exceptions w h ich  the section m entions, and 
I  do no t th in k  th a t the appellant was called upon 
to  negative by evidence each one of those excep
tions. I  am of op in ion therefore th a t the 
appe llant is en titled  to  succeed, and th a t the 
case m ust be re m itte d  to  the  s tipend iary m agis
tra te  w ith  an in tim a tio n  th a t the onus of p rov ing  
th a t he has a proper licence fro m  the Board of 
T rade rests w ith  the respondent. W e sha ll not 
make any order as to costs.

Grantham , J. concurred.
A p p e a l a llo w e d  w ith o u t  costs.

S o lic ito r fo r  the  appellant, T h e  S o l ic i to r  f o r  the  
B o a rd  o f  T ra d e .

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

ADM IRALTY BUSINESS.
F eb . 10 a n d  M a rc h  23,1886.

(Before S ir J ames H annen  and B utt, J.)
T he J ohann Sverbrup . (a)

C o ll is io n — C o m p u lso ry  p ilo ta g e  —  B iv e r  T y n e  — 
F o re ig n  s h ip — 41 Geo. 3, c. Ix x x v i.— M e rc h a n t  
S h ip p in g  A c t 1862 (25 8f 26 V ie t. c. 63), s. 39— 
T y n e  P ilo ta g e  O rd e r C o n f irm a t io n  A c t 1865 
(28 V ie t. c. 44.)

T h e  T y n e  P ilo ta g e  O rd e r C o n f irm a t io n  A c t 1865 
(28 V ie t. c. 44) w as m e a n t to be a  com plete code 
f o r  re g u la t in g  p ilo ta g e  i n  the B iv e r  T yn e , a n d  
w a s  in te n d e d  to supersede the p ilo ta g e  p ro v i-  
v is io n s  i n  the A c t 41 Geo. 3, c. Ix x x v i. ,  a n d

(a) Reported J. P. A s pin all  and Butler  A sp in a ll , Esqra.,
I Barristers-at-Law.
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th e re fo re  sect. 16 o f  the  schedule o f  the  T yn e  
P ilo ta g e  O rd e r C o n f irm a t io n  A c t  1865 exem pts  
a l l  vessels w h e th e r B r i t i s h  o r  fo r e ig n  f r o m  
com pu lso ry  p ilo ta g e  in  the  p o r t  o f  N ew castle - 
u p o n -T yn e .

T his  was an appeal by the p la in tiffs  to  the Divi
sional C ourt against a decision o f the judge of 
the County C ourt o f No', thum berland in  a c o lli
sion action t n  rem .

The collision occurred in  the r ive r Tyne on the 
12th O ct 1884 between the B r it is h  Steamship Bose  
and the Norwegian steamship Johann S ve rd ru p .

The action was in s titu ted  by the owners o f the 
Rose against the owners o f the J o h a n n  S v e rd ru p  
and came on fo r  t r ia l a t Newcastle on the 23rd 
Oct. 1885, when the judge found th a t the collis ion 
was caused by  the negligence o f the J o h a n n  
S v e rd ru p , b u t gave judgm ent fo r  her owners 
on the ground th a t a t the tim e  of the collis ion 
she was in  charge o f a du ly  licensed^ p ilo t  by  com
pulsion o f law, and th a t i t  was his negligence 
which solely caused the collision.

The A cts  o f P arliam ent which were cited, and 
are m ateria l to  the decision, are set ou t in  the 
ju dg m en t w ith  the exception o f the fo llow ing  : 

Schedule, s. 10 o f the Tyne P ilotage Confirma
t io n  A c t 1865:

The Pilotage distriot of the Tyne shall, for the pur- 
poses of tbis order, be deemed to include tbe whole o 
the river Tyne, and to extend seaward over a radius of 
seven miles. .

Sect. 11. The jurisdiction in pilotage matters within 
the district aforesaid, now vested in the T rin ity  House 
of Newcastle-upon-Tyne, shall be and is hereby trans
ferred to and vetted in the hands of the commissioners 
incorporated by th i* order.

Sect. 12. A ll pilots licensed for the Tyne or its 
entrance by the T rin ity  House of Newcastle-upon-Tyne 
at the commencement of this order, shall be entitled to 
continue to act as such pilots under the commissioners 
incorporated by this order for one year after the com
mencement of this order, without further licence or 
payment in respect of that year, but in all other respects 
shall become and be subject to the authority of the 
commissioners and the provisions of this order as it 
they had been severally licensed under this order.

Sect. 22. Nothing in this order shall exempt the com
missioners of the pilotage district aforesaid from the 
provisions of any general Act of Parliament now m 
force or hereafter to be passed relating to pilotage, or 
pilotage dues . . . .  or from any future revision 
and alteration under the authority of Parliament of the 
pilotage dues au thored by this order, or of the limits 
of the district defined by this order.

G o re ll B a rn e s , fo r  tbe p la in tiffs , in  support of 
the appeal.— The effect of the Tyne Pilotage 
O rder C onfirm ation A c t 1865 was to  supersede 
a ll previous s ta tu to ry  provisions re la ting  to p ilo t- 
age, and therefore to  im p lied ly  repeal them, i l ie  
effect o f th a t A c t was to  trans fe r the o ld  ju r is 
d ic tion  o f the T r in ity  House o f Newcastle-upon- 
Tyne to the P ilotage Commissioners, and to  lay 
down a complete code re la ting  to  pilotage m  the 
Tyne. The p ilo t  in  the present case was acting 
in  obedience to  and in  compliance w ith  the pro- 
visions o f th a t code, and i f  so was no t a com
pu lsory p ilo t, as sect. 16 is a d irect enactment 
against compulsory pilotage in  the po rt o i iv ew
castle. The abo lition  o f d iffe rentia l dues by 
sect. 10 o f the H arbour and Passing To lls  Ac£, 
1861 (24 & 25 V ie t. c. 47) was to p u t _fc 
ships in  the same position as B r it is h  ship; 
as B r it is h  ships were no t subject to  compi 
pilotage, the effect was to  exempt fo re ign  ships 
from  compulsion. The provisions of the M erchant

VOL V I., N . S. •»

Shipp ing A c t 1862, s. 39, a llow ing a pilotage 
au th o rity  by provisional order to  exempt vessels 
from  compulsory pilotage, evidently contemplated 
such an enactment as is contained in  sect, 16 o f 
the schedule to  the Tyne P ilotage O rder Con
firm ation  A c t 1865.

S ir W a lte r  P h i l l im o r e  and H . B o y d  fo r  the 
respondents.— The effect o f the Tyne P ilo tage 
O rder Confirm ation A c t 1865 was to  constitute a 
new pilotage au tho rity , and to  make certa in  new 
pilotage regulations, b u t not, in  the absence o f 
express words, to  repeal the provisions o f 41 
Geo. 3, c. lxxxv i. I f  so, p ilotage is s t i l l  com
pulsory on a fo re ign ship. H ad i t  been intended 
to  have exercised the power given by sect. 39 o f 
the M erchant Shipp ing A c t 1862, ap t and unam 
biguous words would have been used to  have 
repealed the specific provision contained in  sect. 6 
of the 41 Geo. 3, c. lxxxv i. In  the somewhat 
analogous case o f T h e  V esta  (46 L . T . Rep. N . S. 
492 ; 7 P . D iv . 240; 4 Asp. M ar. Law  Cas. 515) 
i t  was held th a t the operation of sects. 353 and 
376 o f the M erchant Shipp ing A c t  1854 was no t 
affected by Order in  Council o f the 8th Eeb. 1854, 
o r by the provisions o f the H arbours and Passing 
To lls  A c t 1861. The provisions contained in  
sect. 22 of the schedule to  the Tyne P ilo tage 
O rder C onfirm ation A c t 1865, and in  sect. 353 o f 
the M erchant Shipp ing A c t  1854, po in t to  a re
ten tion  o f the com pulsory em ploym ent o f p ilots. 
The abo lition  o f d iffe ren tia l dues is im m ate ria l 
because in  The H a n n a  (15 L . T. Rep. N . S. 334; 
L . Rep. 1 A. &  Ec. 283; 2 M ar. Law  Cas. O. S. 
434) i t  was held tha t, a lthough a pilotage due may 
be imposed on a fo re ign  ship and no t on a B r it is h  
ship, i t  is nevertheless no t a d iffe ren tia l due.

G. B a rn e s  in  rep ly.
C u r. ad v . v u lt .

M a rc h  23.— Butt, J. now delivered the ju d g 
ment o f the court.— T his  is an appeal fro m  a 
judgm ent o f the C ounty C ourt judge a t New
castle. The action was brought by the owners of 
the steamship Bose against the fo re ign  steam
ship J o h a n n  S v e rd ru p  to recover damages 
occasioned by a co llis ion between these vessels. 
The collis ion occurred in  the rive r Tyne. The 
learned judge has found th a t the damage was 
occasioned by the  neg ligent navigation o f the 
J o h a n n  S v e rd ru p  ; b u t th a t the fa u lt  was solely 
a ttribu tab le  to  the p ilo t in  charge, and th a t the 
employment o f such p ilo t  was by law compulsory 
on her owners, whom he therefore exonerated 
from  lia b ility . A ga in s t th is  decision the 
p la in tiffs  have appealed, and the on ly  question 
w ith  which we have a t present to  deal is, whether 
pilotage was compulsory. The J o h a n n  S v e rd ru p  
is a Norwegian vessel. B y  an act passed in  
1801, en titled  “  A n  A c t fo r  extending and en la rg
ing  the powers and increasing the rates and 
duties o f the corporation of the T r in ity  House o f 
Newcastle-upon-Tyne, and fo r  be tte r regu la ting  
the p o rt o f Newcastle ”  (41 Geo. 3, c. lxxxv i.), i t  is 
provided in  sect. 6 : “  T h a t the owners o r masters 
o f any fo re ign  ships o r vessels resorting to  or 
com ing in to  o r departing from  the said p o rt o f 

wcastle, o r any o f the creeks, or members 
b»g ing  thereto, shall, and they are hereby 

obliged and required respectively to  receive, take 
on board and employ in  the  p ilo tin g , and con
ducting such th e ir  ships o r vessels, such p ilo ts  to  
be licensed as afo resa id ; and in  case o f th e ir

D
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neglect or refusal to  receive and employ such 
p ilo ts  as aforesaid, they shall severally neverthe
less answer and pay to  the said master, p ilots, 
and seamen, the aforesaid pilotage duties, 
and the  same sha ll be recoverable in  the same 
m anner as i f  such p ilo ts  had been actua lly 
received and em ployed; provided always th a t 
no th ing  in  th is  A c t contained shall extend or be 
construed to  extend, to  oblige o r compel the 
owners o r masters o f any B r it is h  ships or other 
vessels to  employ o r make use o f any p ilo t  or 
p ilo ts  in  p ilo tin g  o r conducting such ships or 
vessels i f  they shall no t respectively be aminded 
o r desirous so to  do.”  A  num ber o f sections of 
d iffe ren t A cts o f P arliam ent were referred to  a t 
the bar as bearing upon the question unde rd is - 
cussion, b u t i t  seems to  us tha t, so fa r  as legisla
t io n  is concerned, the section o f the A c t set fo r th  
above remained in  force from  the tim e o f its  
enactment in  1801 u n t il the passing o f the  Tyne 
P ilo tage Order C onfirm ation A c t  1865 (28 Y ic t. 
c. 44.) I t  was indeed suggested th a t the x'ight to 
impose com pulsory p ilotage on fo re ign  ships had 
been discontinued by usage; and the M erchant 
Shipp ing A c t  1854 (17 &  18 Y ic t. c. 104). s. 332, 
was referred t o ; b u t i t  does n o t appear th a t any 
such bye-law as th a t section contemplated was 
ever made, ne ither was there evidence o f such 
usage given, a lthough we gather from  an 
observation o f the learned judge o f the court 
below th a t fo r  some tim e  the provisions of sect. 
6 o f the  A c t  o f 1801 had n o t been enforced.

Sect. 39 o f the M erchant Shipp ing A c t 1862 
(25 &  26 Y ic t. c. 63) provides as fo llo w s : 
“  Whereas i t  is enacted by the  p rinc ipa l A c t 
th a t every pilotage a u th o rity  shall have power 
in  manner and subject to  the conditions there in 
m entioned to  do the fo llow ing  th ings— th a t is to 
say, to  exempt the masters o f any ships o r o f any 
classes o f ships from  being compelled to  employ 
qualified p ilo ts ; to  lower and m od ify  the rates 
and prices o r other rem uneration to  be demanded 
and received fo r the tim e  being by p ilo ts  licensed 
by  such a u th o r ity ; to  make arrangements w ith  
any other pilotage a u th o rity  fo r  a lte ring  the 
lim its  o f th e ir  respective d is tric ts , and fo r 
extending the powers o f such other a u th o rity  and 
trans fe rring  its  own powers to  such last-mentioned 
a u th o r i ty : A n d  whereas i t  is expedient th a t 
increased fac ilities  should be given fo r  effecting 
the  objects contemplated by the said recited 
enactments, and fo r fu r th e r am ending the law 
concerning pilotage, and th a t in  so doing means 
should be afforded fo r  paying^ due regard to 
ex is ting  interests and to  the circumstances o f 
pa rticu la r cases: Be i t  enacted th a t i t  sha ll be 
la w fu l fo r  the  Board o f Trade by provisional 
order to  do the fo llow ing  th ings, th a t is to  say— 
(1) . . . to  transfe r the whole o r any pa rt of
the ju r is d ic tio n  o f the said pilotage au th o rity  to a 
new body corporate or body o f persons to  be con
s titu ted  fo r  the purpose by the provis iona l order 
so as to  represent the in te rest o f the several ports 
concerned. . . .  (4) To exempt the masters
and owners o f a ll ships from  being obliged to 
employ p ilo ts  in  any p ilotage d is tr ic t, o r in  any 
p a rt o f any pilotage d is tr ic t, o r fro m  being obliged 
to  pay fo r  p ilo ts  when no t em ploying them  in  
any d is tr ic t, o r in  any p a rt o f any p ilotage dis
tr ic t ,  and to annex any term s and conditions to  
such exemptions.”  Sub-sect. 6 o f sect. 40 pro
vides th a t no such provis iona l order sha ll take

effect unless and u n t il the same is confirm ed by 
Parliam ent. In  accordance w ith  these enact
ments a provisional order re la ting  to  the pilotage 
o f the rive r Tyne was made by the Board of Trade, 
and, having been amended by P arliam ent, was 
confirm ed by the Tyne P ilo tage O rder Confii-ma- 
tio n  A c t  1865. Clause 16 of the provisional 
order provides as fo llow s; “ N o th in g  in  th is  
order sha ll extend to  oblige the owner or master 
o f any vessel to  employ o r make use o f any p ilo t 
in  p ilo tin g  or conducting such vessel in to  or out 
o f the said d is tr ic t, or w ith in  any p a rt thereof, i f  
he is no t desirous so to do, o r to  pay any pilotage 
dues when n o t em ploying o r m aking use o f a 
p ilo t.”  The learned judge o f the County C ourt 
has he ld th a t inasmuch as the ob ligation to  take a 
p ilo t  was created by the A c t  of 1801, and no t by 
the  provis iona l order, clause 16 o f th a t order 
cannot have the effect o f exem pting fo re ign ships 
fro m  compulsory pilotage. W e are unable to  
agree w ith  th is  view o f the m atter. The p ro v i
sional order transferred the ju r is d ic tio n  in  
pilotage m atters previously vested in  the T r in ity  
House o f Newcastle-upon-Tyne to  a new body, to 
be called the Tyne P ilotage Comrnissioners. I t  
provided fo r  the appointm ent, election, and incor
pora tion  o f such commissioners. I t  defined the 
pilotage d is tr ic t of the Tyne. I t  provided 
fo r  the exam ination and licensing of p ilo ts, and 
fo r  the levy ing o f pilotage rates. I t  was, in  our 
opinion, designed as a complete code fo r  regu
la tin g  pilotage in  the l iv e r  Tyne, and was intended 
to  supersede, and did, in  fact, supersede the 
pilotage provisions o f the A c t  o f 1801. Sect. 6 
o f th a t A c t  imposes on fo re ign  ships the  employ
m ent of “  p ilo ts  to  be licensed as aforesaid,”  i.e ., 
to  be licensed by the T r in ity  House of Newcastle- 
upon-Tyne. The provisional order provides fo r 
the licensing o f p ilo ts  by the Tyne Commis
sioners. The A c t  o f 1801 authorises the T r in ity  
House o f Newcastle-upon-Tyne to  levy pilotage 
dues on fo re ign  greater tha n  those on B r it is h  
ships. The provisional order imposes one scale 
o f charges on a ll vessels alike. L ia b il i ty  to  pay 
pilotage dues, a lthough no p ilo t has been em
ployed by the master o f a vessel, has always been 
regarded as one o f the chief indications o f the 
em ployment o f a p ilo t being compulsory. Claxise 
15 o f the provisional oi’der directs th a t the 
pilotage dues “  shall be pa id  to  the commis
sioners, o r to  the p ilo t perfo rm ing auch pilotage 
duty, w ith in  five days a fte r the performance 
th e re o f;”  and the provisional order contains no 
d irection analogous to the fo llow ing  words in  
sect. 6 o f the A c t o f 1801; “  A nd  in  case of th e ir 
neglect or refusal to  receive and employ such 
p ilo ts  as afoi-esaid, they shall severally neverthe
less answer and pay to  the said master, pilots, 
and seamen, the afoi’esaid pilotage duties, and 
the same shall be recovei’able in  the same manner 
as i f  such p ilo t had been actua lly  received and 
employed.”  In  other words, no power is con
ferred on the present commissioners o r the p ilo ts 
to  charge pilotage dues where a p ilo t has no t been 
employed. Again, the on ly  power given to  the 
present pilotage authox'ity— the Tyne P ilotage 
Commissioners—or to  the p ilo ts  licensed by them  
to  charge pilotage dues, even when a p ilo t is 
employed, is conferred by the provisional order. 
N o such dues can be charged o r enforced, save 
under th a t order. W hen therefore clause 16 
says, “  N o th in g  in  th is  order shall extend to
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oblige the owner o r m aster o f any vessel to 
em p lo y ”  a p ilo t, o r to  pay dues when no t em
ploy ing one, i t  does exempt a ll vessels, B r it is h  
and fore ign alike, from  com pulsory pilotage, i t  
i t  be said, th a t the ju risd ic tio n  o f the T r in ity  
House o f Newcastle-upon-Tyne is now trans
ferred to the Tyne P ilotage Commissioners, and 
th a t therefore the power to  charge and enforce 
the pilotage dues mentioned in  the A c t o l lo w  
is vested in  them, the answer is th a t such ju r is 
d ic tion  being so transferred to  the Tyne P ilotage 
Commissioners by clause 11 o f the provisiona 
order itse lf, com pulsory pilotage is expressly 
excluded by the words of clause 16. W e there
fore th in k  the judgm ent o f the C ounty C ourt 
judge m ust be reversed, and judgm en t entered to r 
the p la in tiffs , w ith  costs. A p p e a l a llow e d .

Solicitors fo r  the p la in tiffs . W . A . C ru m p  and

S Solicitors fo r  the defendants, G i-e go ry , B o w c liffe ,  
and Co.

M a y  6 and 11, 1886.
(Before S ir James H annen , assisted by T r in it y  

M asters.)
T he R alph Creyke . (r)

Collis ion—S te a m sh ip  a n d  heel— D u ty  o f  heel— 
K e e ls  lashe d  togethe r.

W here  a  s team er is  n a v ig a t in g  a re a ch  m  w h ic h  
the re  is  a  r is h  o f  h e r s m e llin g  the ground., i t  is  
h e r  d u ty  to  he u n d e r such c o n tro l occa s io n a l 
s to p p in g  he r engines o r  o th e rw ise , th a t  she m a y  
b e lb le  to a v o id  c o ll is io n  w i th  o th e r c ra f t  i n  case 
she does sm e ll the g ro u n d  a n d  f a i l s  to a n sw e r

I n  ^ a b s e n c e  o f  a n y  ru le  o f  the ro a d , regu lla ttion  
o r  custom , the re  is  no  d u ty  on  the  p a r t  o f  a  heel 
o r  ba rge d r i f t in g  u p  r iv e r  to keep .o u t o f  the  d  eep 
w a te r  n a v ig a t io n  a n d  n a v ig a te  m  the  f h M o w  
w a te r ,  even th o ugh  by re m a in in g  i n  the‘. deep 
w a te r  she obs truc ts  the passage o f  s team sh ips  
w h ic h  can  o n ly  n a v ig a te  m  deep w a te r.

A  keel w i th  her mast lowered ma\ pdJ u Z e d  to 
a flood tide in  any part  o f  a r ™  
another keel, but i t  is her duty m  such circum 
Z n c Z t o  qoup  dredging w ith  her anchor down,
h i o rd e r th a t  s i  may the reby  
em ergency o f  b r in g in g  h e rs e lf 
a n d  w h i ls t  tw o  keels m a y  d r iv e  u p fla sh e d  togethe r 
the re  is  no less d u ty  im po sed  on the m  t o ™ ed9e_ 

T h is  was a damage action i n
the owners o f the keel Jan e  of H u ll,  against the 
steamship R a lp h  C reyke , to  r  keek and
occasioned by a collis ion e w 
the steamship, in  the rive r Ouse, on tne

alleged by the p la in tiffs  were as 

f °S h o rt l7 b e fo re  12.30 Pjm0$ t burden!

s  a. rf <k  2 s, |» 3

keels observed the  R a lp h  C reyke  on th e ir  s ta r
board how, d is tan t about h a lf a m ile, and com ing 
down the west side o f the r iv e r w ith  the aid  o f a 
tug . A s the R a lp h  C reyke  and her tu g  ap
proached they  crossed towards the  east side of 
the river, and, instead o f passing clear o f the 
Jane, the R a lp h  C reyke  w ith  her stem struck the 
starboard side o f the Jane , and sank her

The facts alleged on behalf o f the defendants 
were as follows :—

S ho rtly  a fte r noon on the 13th Jan. 1886, the 
R a lp h  C reyke  was proceeding a t slow speed down the 
deep-water channel in  the rive r Ouse, laden w ith  a 
cargo fo r  Antw erp. She had a tu g  fas t ahead to  
assist in  steering her, and there was a man sta
tioned on each side o f her to  take soundings, as 
the depths, ow ing to  local circumstances, varied 
from  tim e to  tim e. In  these circumstances, and 
when the R a lp h  C reyke  was a l i t t le  below 
B ennett’s Je tty , her helm was starboarded to  
fo llow  the deep-water channel. A b o u t th is  tim e  
the keel Jan e , which had been previously seen 
sho rtly  a fte r the R a lp h  C reyke  le ft  the steamboat 
dock a t Goole, was about h a lf m ile  d istant, lashed 
to  another keel, and was ly in g  a thw art the  tide. 
As the  vessels approached i t  was seen th a t the 
two keels were d r if t in g  up in  the deep-water 
channel, and were lik e ly  to  come near the course 
of tbe ’R a lp h  C reyke . H e r engines were there
upon stopped, her helm was p u t hard-a-starboard 
and tbe tu g  towed broad off her p o rt bow. Owing 
to  the R a lp h  C reyke  sm ellingthe ground, she d id  
no t answer her helm, and the engines were there
upon set fu l l  speed astern, b u t the Jane, which 
continued to d r i f t  up broadside on, w ith  her 
starboard side about amidships, came in to  co l
lis ion  w ith  the stem of the R a lp h  C reyke .

The defendants made the tw o fo llow ing  charges 
against the p la in tiffs  :

6. The Jane was improperly allowed, having regard to 
thedangers of navigation, and the special circumstances 
of the case, to d rift broadside on up the deep-water 
channel of the river lashed to another keel, and not 
under anv control.

7. Those on board the Jane improperly neglected to 
keep a proper or any look-out, and to take any measures 
by letting go their anchor or otherwise to avoid the col
lision.

The fu rth e r facts are suffic iently stated in  the 
judgm ent.

The H um ber R u le s :
A r t l .  A ll vessels, as well sailing vessels as steamers 

(exoept'dumb craft), while navigating or anchored or 
moored in the river Humber, or in any part of the river 
Ouse, at or below Goole, or in any part of the river 
Trent at or below Gainsborough, shall observe and obey 
the Regulations for Preventing Collisions at Sea set out 
in the first schedule annexed to an Order in Council 
made in pursuance of the Merchant Shipping Act Amend
ment Act 1862, and dated the 14th day of Aug. 1879, and as 
varied and amended by an Order in Council made as 
aforesaid, and dated tbe 26th day of Aug. 1881, w ith the 
exceptions and additions made in the following rules.

A rt. 5. In  interpreting these rules, the term “  dumb- 
oraft ”  shall include canal boats, mud barges, and other 
barges, lighters, vessels without masts, and vessels 
without either deck or masts, sloops and k^els, with 
their masts lowered, and rafts.

T . T . B u c k n i l l ,  Q.C. and J . P . A s p in a l l  fo r  the 
p la in tiffs .— I t  was the du ty  o f the steamer to  have 
kept ou t o f the way o f the keels, and, as she has 
neglected th a t du ty, she is solely to  blame fo r  th is  
collis ion :

Tbe Owen Wallis, 30 L. T. Rep. N. S. 41 ; 2 Asp.
Mar. Law Cas. 207 ; L. Rep. 4 A. & E. 175.
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The keel was pe rfectly  ju s tified  in  going up 
on the flood tide  lashed to  another keel. She 
was also en titled  to  navigate in  any p a rt o f the 
channel th a t she pleased. Those on board the 
steamer were acquainted w ith  the local dangers 
o f the reach, and they ought to  have anticipated 
the poss ib ility  o f the ir vessel sm elling the ground, 
and waited t i l l  the keels had passed. Instead o f 
th a t they kep t on w ith o u t even reducing th e ir 
speed. Even assuming the keels to  have been 
g u ilty  o f neg ligent navigation, ye t i t  cannot be 
regarded as negligence c o n trib u tin g  to  the 
collision, and would no t have occasioned a 
collis ion b u t fo r  the steamer’s fa u lt  :

Davies v. Mann, 10 M. & W. 516 :
Spaight v. Tedeattle, 44 L T. Rep. N. S. 589 ; 4 Asp 

Mar. Law Cas. 486 ; L. Rep. 6 H. of L. 217.
S ir W a lte r  P h i l l im o re ,  Q.C. and H  S tokes  fo r  the 

defendants. —The collis ion was solely caused by 
the keels floa ting  up on a flood tide  w ithou t 
tak in g  any precautions whatsoever. B y  arts. 23 
and 24 o f the Regulations fo r  P reventing Collisions 
a t Sea due regard is to be pa id to anyspecia lc ircum 
stances, and no ship is under any circumstances 
to  neglect proper precautions. N o tw iths tand ing  
these regulations the keels were allowed to  d r i f t  
broadside on in  th a t p a rt o f the channel in  which 
the steamer ow ing to her d raugh t cou ld alone 
safely navigate, whereas the keels m ig h t have 
safely d r ifte d  up in  other parts o f the channel. 
In  add ition  to  th is  the keels neglected to take the 
o rd inary  precaution o f dredging, and so were 
w ith o u t any means e ither of qu ick ly  checking 
th e ir  way o r a lte ring  th e ir course in  case any 
emergency made i t  necessaty so to  manœuvre. 
The “  o rd ina ry  practice o f seamen ”  makes i t  
c learly  w rong to  navigate in  th is  reckless and 
im prudent way.

J . P . A s p in a l l in rep ly.— The R egulations fo r 
P reventing  Collisions a t Sea are no t applicable to 
a keel w ith  her mast lowered. B y  art. 1 o f the 
H um ber Rules a ll vessels, except •* dum b c ra ft,”  
are “  to  obey the Regulations fo r  P reventing 
Collisions a t Sea.”  B y  art. 5 the te rm  “  dumb 
c ra ft ”  includes among o ther th ings  “  sloops and 
keels w ith  th e ir  masts lowered.”  T h a t being so, 
the keel Ja n e  was not bound by the Regulations, 
and was en titled  to  suppose th a t the steamer 
would take due measures to  keep ou t o f her way. 
N o tw iths tand ing  th is , the defendants are in  effect 
asking the cou rt to  ho ld  th a t i t  was the du ty 
o f the keel to  get ou t o f the way o f the steamer. 
H ad  she done so, those in  charge o f her would 
have been departing from  the o rd inary  practice 
o f seamen :

The Owen Wallis (ubi sup.) ;
The Swallow, 36 L. T. Rep. N. S. 231 ; 3 Aap. Mar.

Law Cas. 371.
C u r. ad v . v u lt .

M a y  11.— S ir J am es  H a n n e n — M y decision in  
th is  case has been delayed ow ing to  a difference o f 
op in ion between m y assessors. The facts o f the 
case are these : The keel Ja n e  was proceeding up 
the Goole reach o f the r ive r Ouse lashed to  
another keel called the Jessie. They had been 
dredging up the r ive r w ith  the tide , and as the 
w ind was against them, they had th e ir  masts down. 
W hen they got in to  Goole reach, I  come to  the 
conclusion th a t they had no t go t th e ir  anchors 
down, b u t were d r if t in g  up a thw art the r ive r w ith  
th e ir  sterns s lig h tly  ang ling  down the rive r 
towards the r ig h t  bank, W h ils t in  th a t position

the steamer R a lp h  C reyke  was entering the reach 
a t the upper end, and those on board o f her saw 
the position o f the two keels. The steamer p ro
ceeded down the  reach u n t i l  w ith in  a distance o f 
about 130 yards, when her master inqu ired  o f 
the tu g  which was assisting h im  on which side o f 
the keels he proposed to  go. The tu g  master 
stated th a t he proposed going astern o f the keels, 
th a t is  nearer to the le ft  bank o f the r ive r ; and 
a t a distance o f about 130 yards the helm o f the 
steamer was starboarded fo r  the purpose o f 
enabling her to  fo llow  the tu g  in  the  direction 
indicated. In  the course o f the manœuvre the 
tu g  proceeded to  tow  broad on the p o rt bow of 
the steamer ; b u t i t  is said th a t the steamer d id  
no t answer her helm, and the consequence was 
tha t, instead o f fo llow ing  her tug , she came in to  
contact w ith  the keel Jane , which sho rtly  a fte r
wards sank. I t  is  said on behalf o f the steamer 
th a t the reason she d id  not, answer her helm and 
fo llow  the tu g  was because she sm elt the ground. 
The evidence is th is  : I t  is  said th a t soundings 
were being taken on the steamer from  tim e to 
tim e, and th a t whereas her d raugh t was 
l i f t .  7in. astern, and l i f t .  6in. forward, the 
soundings taken on both sides recorded a depth 
l i f t .  6in. On the other hand the tug , whose 
special business i t  was to  be acquainted w ith  the 
depths along th is  reach, had taken some soundings 
as she went up the r iv e r; and i t  is alleged by 
those on board her th a t they found soundings as 
deep as 13ft., and fu rth e r tha t, in  com ing down 
the river, when tow ing  the steamer, soundings 
were taken fro m  tim e  to  tim e, and they were 
13ft. u n t il the very last sounding, which was 
taken im m edia te ly before the collision, when the 
tu g  was broad on the po rt bow o f the steamer, 
and tend ing nearer in to  the shore, and conse
quen tly  in  shallower water, and then the soundings 
gave 12ft. 6in. Now, i f  the soundings had not 
been taken on both sides o f the  steamer, i t  m ig h t 
have been th a t th is  discrepancy was accounted fo r 
by the steamer being nearer the shore ; but, as 
i t  is  alleged th a t soundings were taken on both 
sides o f the steamer, th a t explanation is n o t suffi
cient, and the resu lt is th a t there is a rem arkable 
discrepancy ' etween the soundings o f the tug  
and those o f the steamer. I  m yself am satisfied 
th a t the soundings o f the tu g  are correct, because 
the dock-master says th a t he knows as a fac t th a t 
the depth o f w a te ra tthe  dock gates a t th a t tim e was 
12ft., and th a t the depth o f the r iv e r a t the po in t 
where the collis ion took place would be 1 ft. more, 
m aking 13ft., which exactly accords w ith  the 
soundings on the tug. F u rth e r than  th a t there 
was an independent witness on board the tug, 
who says there was depth and space enough on 
the le f t  bank fo r  the steamer to  have passed the 
keels, i f  i t  had no t been fo r  some cause such as 
the alleged sm elling o f the ground. I t  was sug
gested in  argum ent th a t there m ig h t have been 
w hat fo r  the purposes o f convenience I  w ill ca ll 
an accidental bank, which m ay have caused the 
sm elling o f the ground ; b u t there is no evidence 
o f tha t, and I  cannot see w hy i t  should no t have 
been proved had i t  been the case.

The evidence, therefore, stands thus, th a t the 
depth o f water near the steamer was 13ft., and 
th a t i t  was 12ft. 6in. when the  tu g  was 
broad on the steamer’s p o rt bow. I  have p u t 
to  the T r in ity  B re th ren the question whether 
o r no t w ith  th a t depth o f water the  steamer
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m ig h t smell the ground, and so become in 
capable o f answering her helm, and they te ll me 
th a t w ith  some ships under such circumstances i t  
m ig h t be so. Upon a m atte r o f th a t k ind, upon 
which I  am qu ite incapable o f fo rm ing  an opin ion 
myself, I  m ust accept th e ir  opinion, and I  am 
going to consider th is  case on the assumption 
th a t the steamer d id  smell the ground. _ One of 
the T r in ity  B re th ren is o f op in ion th a t in  these 
circumstances the steamer is no t to  blame, while 
the other T r in ity  B ro the r is o f opin ion th a t she is 
to  blame. The character o f the navigation was 
known to  her, and the ris k  there was o f her 
sm elling the ground, and the la tte r T r in ity  
B ro th e r is o f op in ion th a t the steamer ought, by 
occasionally stopping her engines, to  have 
dim inished her way, and been so w e ll under 
contro l, as to  have been able in  the emergency 
which happened, to  have avoided runn ing  in to  the 
keels w ith  the force which we know she did, cu ttin g  
in to  them some three o r fo u r feet. I  accept the 
op in ion of th is  T r in i ty  B ro ther, and come to  the 
conclusion th a t the steamer was to blame. There 
remains the question, whether the keel is also to 
blame. F irs t  i t  is said th a t i t  was negligent fo r  
her to  be lashed to  the other keel. Several w it 
nesses were asked whether i t  was no t unusual, and 
they gave an opin ion th a t i t  was. B u t I  am of 
op in ion th a t there was no th ing  which could be 
considered negligent on the p a rt of the keel, in  
being lashed to another. I t  was stated th a t they 
go t up faster by th is  m eans; and i t  is to  be 
observed tha t, when lashed together, they took up 
no more space in  the r ive r than the steamer, and 
they had ju s t as much r ig h t as the steamer to 
occupy the space o f two keels. F urthe r, i t  was 
said, th a t the keels ought no t to  have been in  the 
deep channel, bu t in  shallow water, because they 
did  no t draw so much water as the steamer. B u t 
I  m ust en tire ly  repudiate th a t view. Barges or 
keels have ju s t as much r ig h t  to the na tura l 
advantages o f a. s w ift stream as a steamer, 
assuming there is no ru le  of the road or regulation 
or custom to the contrary: I  see no negligence 
in  th e ir  navigating  in  the deep water, and the 
steamer, seeing they were in  the deep water, ought, 
i f  there was no t room enough in  which to  pass 
— which, however, I  am o f op in ion is no t proved 
— to  have waited t i l l  the keels which were m  pos
session o f the reach had passed. B u t, while 1 am 
o f op in ion th a t the keels were en titled  to  proceed 
up the reach lashed together, i t  does no t follow, 
th a t they are en titled  to  any indulgence when so 
lashed, beyond the r ig h ts  o f a keel going up alone. 
I  therefore have asked the T r in ity  B rethren 
whether the keels were being navigated in  a 
proper manner, and they are o f opin ion th a t they 
were not. They ough t to have been proceeding 
up the reach in  the same way as th a t in  wnic 
they had been proceeding up the lower parts o 
the river, viz., by dredging, the effect o f w *1C '  1 ' 
th a t by keeping the anchor on the ground, they 
p rac tica lly  steer themselves. Further, when 
dredging, they, by le tt in g  the anchor ho , 
sooner bring the keel to a standstill, i  
w hat the keel could have done had she bee 
dredging—i t  is th a t which I  am of op in ion tne 
steamer ough t to have done by stopping er 
engines. F o r these reasons, I  am o f op in ion i  
both vessels were to  blame. , „

S o lic ito rs : F o r the p la in tiffs , P r itc h a r d  andb o n s ; 
fo r the  defendants, Stokes, S a un de rs , and o 01

T uesday , A p r i l  20,1886.
(Before B u tt , J.)

T h e  I d a . (a)
C o-o w ne rsh ip  a c t io n — M a n a g in g  o w n e r— P r in c ip a l  

a n d  agent.

W here a  p a r t  ow ne r o f  a  s h ip  p a y s  to the  m a n a g in g  
o w n e r h is  c o n tr ib u t io n  due u p o n  the  s h ip ’s 
accounts as agreed between the  co-ow ner, the  
m a n a g in g  ow ne r receives such c o n tr ib u t io n  as 
ag en t f o r  a l l  the ow ners, a n d  i n  the event o f  the  
m a n a g in g  o w n e r m is a p p ly in g  such p a y m e n t to 
h is  ow n  use, a n d  n o t p a y in g  the s h ip ’s accounts  
th e re w ith , the c o n tr ib u t in g  ow ne r is  e n t it le d  to  
be c re d ite d  w i th  the a m o u n t so p a id ,  b n t a l l  the  
ow ners, in c lu d in g  h im s e lf, m u s t m ake good the  
d e fa lc a tio n s  in  p r o p o r t io n  to  th e ir  shares.

T h is  was an objection to  a reg is tra r’s report, 
taken on m otion to  va ry  the report.

The action was o rig in a lly  b rought in  the 
Chancery D iv is ion  by G. B. Meager, one o f the 
owners o f the Id a ,  against W . E . Jones, Thomas 
Cory, J. W ilson, and W . P ike, as p a rt owners o f 
the Id a ,  to  have an account taken o f the receipts, 
payments, cred it, and liab ilit ie s  o f o r fo r  the 
Id a ,  from  the 25th Jan. 1878 to  the 28th Feb. 
1880, and o f what was due to  o r from  each o f the 
several p a rt owners in  respect thereof, and in  
respect o f payments made by any or e ither of 
them  in  discharge o f lia b ilit ie s  incurred between 
the said dates.

A fte r  some delay, an order was made, upon the 
application o f the p la in tiff, th a t the action should 
be transferred to  the A d m ira lty  D iv is ion, and on 
the 1st J u ly  1885 the whole m atter in  dispute 
was referred to  the reg is tra r to  re p o rt on.

Before the reference was heard the p la in t if f  
filed accounts, showing fu l ly  w hat he alleged 
were the disbursements and receipts made and 
received in  respect o f the s h ip ; the debts 
o w in g ; d is tingu ish ing those incurred before and 
a fte r the several owners acquired th e ir  shares; 
and the amounts due from  and paid by and 
balance due from  each party.

A t  the reference i t  appeared th a t fro m  the 
tim e ' the ship was purchased to M arch 1879 one 
John Bowen was the m anaging owner o f the 
ship, and th a t in  M arch 1879 Bowen presented a 
pe tition  in  liqu ida tion . The p la in t if f  Meager 
thereupon became m anaging owner, and con
tinued to  act in  th a t capacity u n t il the end of 
1879. W hen the p la in t if f  became managing 
owner he found th a t several debts and lia b ilit ie s  
incurred in  respect o f the said ship by Bowen 
remained unpaid.

W h ils t Bowen was s t i l l  managing owner his 
accounts to  Feb. 1878 had been audited by several 
o f the owners, inc lud ing  the p la in t if f  and the 
defendant Jones, and found correct, and showed 
a balance against the ship o f 520Z. 15s. 6d.

In  consequence o f the p la in t if f  in suring  his 
own share, the owners, o ther than the p la in tiff, 
had to  con tribu te  to  a sum o f 482i. 2s. bd.

These accounts showed on the debit side an 
am ount o f 1717. 17s. bd. fo r  repairs done to  the 
ship by the firm  o f G. B . Meager and Co., 
o f which the p la in t if f  was a member. Th is 
am ount was n o t in  fa c t pa id  by  Bowen to  the 
p la in t if f ’s firm , and s t i l l  remained o w in g ; and

(a)  Eeported by J. P. A spinall and Bctler  A sp in a ll , Esqrs.,
Barristera-at-Law.
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the p la in t if f  claimed to  debit the ship w ith  th is  
am ount in  the subsequent accounts, and to  have 
a con tribu tion  in  respect of i t  fro m  his co
owners.

A t  the reference i t  was shown by  the defendant 
Oory th a t he had pa id to Bowen, a t the request o f 
the defendant Pike, a sum o f 34Z. 8s. 9d ., being 
the proportion of the sum of 520Z. 15s. 6d. due 
from  h im  in  respect o f his e igh t s ix ty -fou rth  
shares o f the ship. I t  was also alleged, on behalf 
o f the defendant Jones, th a t he had accepted in  
Bowen’s favour and u ltim a te ly  pa id  a b ill o f 
exchange fo r 11811. 15s. Id ., to  enable Bowen to 
pay a fu r th e r repair account due to  G. B . Meager 
and Co.; and Jones claimed to  set th is  off against 
the c la im  made against him . This,_ however, was 
no t claimed by Jones as a con tribu tion  in  respect 
of amounts due fo r  his e igh t s ix ty -fo u rth  shares. 
N e ithe r o f these amounts had in  fa c t been paid 
by Bowen fo r  the ship’s debts, h u t had been 
appropriated by h im  to  his own use.

G. B . Meager and Co. had drawn upon Bowen 
fo r the proportion  due to  the p la in t if f  o f the 
1711. 17s. 5d., b u t Bowen had n o t m et the b ill.

Am ong the ship’s debts was one o f 1267. 2s. 2d., 
due to  "Shepherd, a ship chandler in  Swansea, 
o f which 697. 7s. l i d .  had been incurred before, 
and 561. 14s. 3d. a fte r the 26th Nov. 1878, when 
P ike  became a p a rt owner. In  settlement of th is  
account Shepherd accepted 901., m aking an abate
m ent o f 361. 2s. 2d. The whole of th is  abatement 
was deducted by the p la in t if f  in  his accounts 
from  th a t p a rt o f Shepherd’s b ill,  am ounting to 
69Z. 7s. l id . ,  which M d  occurred before the 
26th Nov. 1878.

I t  fu rth e r appeared a t the reference th a t the 
p la in t if f  had om itted  to  give cred it fo r  161. 16s. 
received by h im  from  Bowen’s estate.

The shares were he ld as fo llo w s : Meager 
e igh t s ix ty -fou rth  shares; Jones, e igh t s ixty- 
fo u rth  shares ; Cory, fou r s ix ty -fou rth  shares ; 
W ilson, fou r s ix ty -fou rth  shares from  the tim e 
o f the purchase o f the ship, inc lud ing  Bowen’s 
m anagership; P ike, e igh t s ix ty -fou rth  shares 
fro m  the 26th Nov. 1878.

The rest o f the owners were insolvent, or had 
disappeared, and the case was dealt w ith  on the 
basis th a t the above-named persons on ly were 
capable o f con tribu ting .

The p la in tiff, the defendants Jones, Cory, and 
P ike  appeared a t the reference. W ilso n  d id  no t 
appear. I t  was then objected, on behalf o f the 
defendants, th a t the p la in tiff, by sign ing Bowen's 
account, m ust be taken to  have adm itted th a t the 
1711. 17s. 5d., had been pa id to  his firm , and tha t, 
even i f  th is  were no t so, Cory, having pa id Bowen 
341. 8s. 9d., was en titled  to  have th a t set  ̂off 
against the am ount now claimed against h im ; 
and s im ila rly  th a t Jones was en titled  to  set off 
the 1181. 15s. Id . against the c la im  against 
him .

The reg istrar, by his report, refused to  enter
ta in  the defendants’ objections upon the ground 
th a t the paym ent to  the m anaging owner by Cory 
could no t o f its e lf discharge Cory from  his 
lia b il ity  to  Meager and Co., and th a t there had 
no t been any such delay on th e ir  p a rt in  enforcing 
th e ir  cla im  against Bowen as to  debar them from  
recovering the amount from  the other owners ; 
and tha t, fu rthe r, as against his co-owners, Cory 
ought, before paying his con tribu tion  to  the 
managing owner, to  have ascertained, as he

m ig h t have done, tha t Messrs. Meager’s account 
had no t been paid, and to  have taken the pre
caution o f paying i t  over to  them  him self, in  
which case "his co-owners would have bad no 
fu rth e r c la im  against h im ; and secondly, upon 
the ground th a t the b ill,  o f 1181. 15s. Id . given 
by  defendant Jones to  Bowen was not even, 
as in  Cory’s case the paym ent o f a con tribu tion  
ascertained to  be due in  respect o f his shares, 
b u t ra the r an advance by Jones to  Bowen, 
between whom and Jones there were other 
business transactions independently o f the ship. 
B u t the reg is tra r directed, w ith  regard to  Shep
herd’s b ill,  the deduction should be apportioned 
between the parts o f the account before and 
a fte r the 26th Nov. 1878, and therefore trans
ferred 161. 4s. 9d. to  the cred it o f the ship afte r 
the defendant P ike  became an ow ner; and found 
tha t, as the p la in t if f  had om itted  to  c red it the 
dividend o f 161. 16s., one-half of th a t sum should 
be deducted fro m  the ship’s debts incurred before 
the 26th Nov. 1878, and the other h a lf from  the 
am ount o f those subsequently incurred. W ith  
regard to  costs, the reg is tra r reported th a t 
“ the accounts filed by the p la in t if f  having 
been altered on ly by g iv ing  cred it fo r  the om itted  
dividend o f 161. 16s. fro m  Bowen’s estate, and by 
apportion ing the allowance made in  Shepherds 
account, I  am o f op in ion th a t the p la in t if f  is 
en titled  to  the costs of the reference.”

To th is  report the defendants gave notice of 
objection.

The objection was heard on notice o f m o tio n ; the 
notice o f m otion on behalf o f the defendants Cory 
and P ike  being, th a t they would move the cou rt on 
the facts found in  the report to vary the said 
report, o r to  re fer the same back to the reg is trar 
fo r  amendment, upon the ground (1) th a t the 
p la in tiff, inasmuch as he audited and signed an 
account w ith  cred it item s on one side and debit 
item s on the other, was bound by his signature 
to such audited account to  trea t every debit in  
such account (his own 1711. 17s. 5d. included) 
as having been discharged when he has to  deal 
w ith  a person like  the defendant Cory, who has 
acted on the fa ith  of such account and the 
p la in t if f ’s signature th e re to ; (2) th a t in  the 
a lternative, the p la in t if f  so sign ing being the 
cause o f the defendant Cory having made a 
paym ent o f 341. 8s. 9d., to  M r. Bowen, the defen
dant Cory is, as between h im self and the p la in tiff, 
en titled  to  cla im  to  take cred it fo r  the payment 
o f the 341. 8s. 9d., and th a t the same should be 
added to  the 981.15s., fo r  which he is given cred it 
in  the schedule to  the re p o r t ; (3) tha t, a fte r 
being p a rty  to  an account sent to  the owners, 
asking fo r  th e ir  con tribu tion  in  cash to  the 
4821, 2s. 5d., the p la in tiff, as between him self and 
partners (pa rticu la rly  the defendant Cory, who 
a t once pa id his con tribu tion  in  cash), had no 
r ig h t  to  accept any mode of paym ent from  the 
managing owner other than cash, and by tak in g  
a b i l l  from  Bowen, he thereby relieved the other 
p a rt owners w ithou t regard to  the fo rm  or 
w ord ing o f the b i l l ;  (4) th a t the p la in t if f  is 
bound to pay his proportionate pa rt o f the costs 
o f the action and reference.

The notice of m otion on behalf o f the defen
dant Jones was sim ilar, under heads (1), (3), and 
(4), bu t (2) was th a t the defendant Jones, having 
made a paym ent of 1181. 5s. Id . to  M r. Bowen, 
the defendant Jones, as between him self and the
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p la in tiff, was en titled  to  cla im  to  take c re M  fo r 
his paym ent o f 1181. 15s. Id ., and th a t the same 
should be added to  the 1201. fo r  which he is 
given cred it in  the schedule to  the repor .

W arr, fo r  the defendants Cory and P ike, m  
support o f th e ir  objections. In  face ot _ the 
account signed by him , the p lam ti ca 
heard to say th a t the 1711. 15s. Id . was no t paid 
to  him . [Butt, J.— T h a t account is no t con- 
elusive to  show payment, and, a s . 
no t in  fac t made, i t  is open to  the p lam t i f  o 
claim  it. Th no t vour rea l position th a t tne
no t m  tac t made, i t  is open ™ ^  r  
claim  it .  Is  no t your real position th a t the 
defendant Cory’s position was altered by ms 
paym ent of his con tribu tion  to  Bowen, who 
received i t  as agent fo r  a ll the owners F] Tea, 
th a t is m y con ten tion ; the defendant Cory 
cannot be called upon to  pay twice having ready 
pa id his proportion  o f the debts due un er 
account and to the agent of the owners, o f whom 
the p la in t if f  was one. The owners m ust cred it 
Cory w ith  the money paid by h im  to Bowen.

Ashton Gross fo r  the defendant Jones.— The 
paym ent to Bowen was rea lly  on account ot the 
ship, and should be credited to  Jones.

J  P. A sp ina ll fo r  the p la in tiff.— Bowen was 
not agent fo r  a ll the co-owners to  receive con
tribu tion s  so as to  b ind them. A  managing 
owner m ay be agent to  b ind  them as r egar 
transactions w ith  th ird  parties, bu t, so f a r j s  
each owner is concerned, he is agent to r  each 
ind iv idua l to  pay and no t to  receive^ K  a 
co-owner pays the m anaging owner money, the
la tte r is L u n d  as against ^  «o-owners to  see 
th a t i t  is properly  applted. J h e  p la m tift h a s ^  
r ig h t  as against each ind iv idua l owner, ™ 
recover the whole o f the necessanes supphed 
to  the ship, and no one of the defendan 
can be heard to  say tha t, his agent having 
appropriated the money paid onn accf0" ^  o i 
debt, he is no t liable over again [B o tt  J 
You are asking me m  a co-ownership action to  
enforce paym ent of a debt fo r  necessaries. How 
can I  do th a t F I f  the am ount ^ b e e n ^ a i d  i t  
m ig h t have been d iffe rent.] n0^
im m ateria l whether the amo P owxierg

“ «■“ » ri —  sm ust be settled, ana w ^ OYY,miT14- 0f  the 
respective con tribu tions to  man-
ship’s liab ilit ie s  m ust be determ ine^ ^  funds 
aging owner is en titled  to  P „ , .
before he pays anything, and the act o l t o
being a creditor makes no difference. ^ B ^

On consideration, I  th in k  y , hannen to  the 
M r. A sp ina ll.] The worst th a t can happen jo  ^

p la in t if f  is th a t the defen ^ id  by hf m , and th a t 
credited w ith  the am ount pa y  -d b Bowen,

r . huld“ ° ^ M t o » « » ., M uding 

B u tt , J . - I a  m y ™ w
m ust be amended m  one reap - Bowen’s
me pe rfectly  clear t h a t  d u r in g ^ ^  
management as managing and one
fro m  M r. Oory, one o f the co -ovm er^ana  ^
of the parties to  th is  suit, the s M  Cory’s
th a t sum being the exact a m o u n t  ot m r  J
share of the to ta l, debts
ship, as appearing in  the accoun n o ta t io n  in  
audited and settled. I  have the
saying th a t M r. Bowen R e iv e d  th a t sum 
agent o f a ll the owners of the ship, and,

has m isappropriated it ,  i t  is a loss, which m ust 
be borne by a ll the owners. M r. Oory, being one 
o f the owners, w il l bear his share o f th a t loss; 
b u t the proper way o f se ttling  the account, 
in  m y view, is to  cred it M r. Cory w ith  the 
am ount so paid. I f  i t  overpays any am ount to 
which M r. Cory appears to  be liab le  on the fina l 
settlement o f the accounts o f the ship, then his 
co-owners w ill have to  recoup h im  the amount 
so overpaid. So much fo r  M r. Cory’s position. 
Now, w ith  regard to  M r. Jones, I  am sorry to 
say th a t I  am a fra id  he. has p u t h im self in  the 
awkward position of having made an advance to  
M r. Bowen, the m anaging owner. I t  is very true 
th a t the cla im  may be said, in  one sense, to  be in  
connection w ith  th is  ship, b u t i t  is n o t in  
paym ent of the accounts o f th is  ship, and he, 
therefore, m ust suffer fo r  Bowen’s m isfortune, 
o r Bowen’s dishonesty— I  do n o t know which is 
the correct view o f the m atter. That, as I  
understand it ,  disposes o f a ll the  objections to 
th is  report.

Solicitors fo r  the p la in tiff, U ll i th o rn e , C u rre y , 
and V ill ie rs .

Solicitors fo r  Oory and P ike, P r i t c h a r d  and
Son.

S olic ito r fo r Jones, B ic h a rd  W h ite , agent fo r
JB. D av ies , Swansea.

Tuesday, J u n e  1, 1886.
(Before S ir James H ansen . )

T he K erouea. (a)
B e s t r a in t— B o n d  f o r  safe re tu r n — A rre s t o f  s h ip —  

M o rtg a g e — D am a ges  a n d  costs.

W here  pe rsons h o ld  shares i n  a sh ip  by  w a y  o f  
s e c u r ity  f o r  a lo a n  u n d e r a n  agreem ent, by w h ic h  
i t  is  p ro v id e d  (in te r  a l ia ) th a t m  the event o f  the  
ow ners o f  the  shares f a i l i n g  to  m eet th e ir  accept
ances, o r to  p a y  in te re s t, the h o ld e rs  o f  the  shares  
m a y  re a lise  them , c a ll in g  on the ow ners o f  the  
shares to m ake good a n y  loss a r is in g  th e re fro m , 
o r p a y in g  the m  a n y  ba lance  le f t  a f te r  re p a y in g  
themselves the loan , they a re  m e re ly  m ortgagees o f  
such shares, a n d  do n o t become ow ners th e re o f on  
the acceptances be ing d ish o n o u re d , a n d  hence they, 
n o t h a v in g  ta k e n  possession o f  the  shares, a re  n o t 
e n t it le d  to  in s t i tu te  a n  a c t io n  o f  r e s t ra in t  a g a in s t 
the sh ip . . .

W here  sh ipow ners , in  a n  a c t io n  o f  re s t ra in t  i n 
s t i tu te d  by  m ortgagees a lle g in g  them selves to  be 
ow ners, e n te r a n  appearance n o t u n d e r p ro tes t, 
a n d  g ive  b a il  f o r  the  safe re tu r n  o f  the sh ip , 
the y  a re  n o t p re c lu d e d  a t  the t r i a l  f r o m  ques
t io n in g  the p la in t i f f s  t i t le ,  a n d , i f  i t  i n  f a c t  
a p p e a r th a t  the p la in t i f f s  a re  m e re ly  m ortgagees, 
the C o u r t w i l l  o rd e r the bond to  be g iven  u p  a n d  
cancelled.

Semble, a m ortgagee o f  shares i n  a  sh ip , w h e n  in  
possession, m a y  in s t i tu te  a n  a c tio n  o f  re s t ra in t .  

T his  was an action o f res tra in t, in s titu te d  by 
Messrs. W estco tt and Laurance, the alleged 
owners of e igh t s ix ty -fou rth  shares in  the 
steamship K e ro u la , in  which they claimed th a t 
the co-owners should give a bond fo r the value 
of the p la in tiffs ’ shares in  the steamship, and fo r  
her safe re tu rn  from  her intended voyage.

The p la in tiffs  having threatened to  arrest the
—iTTuenortod by J. P. Aspinall and Butler  A sp in a ll , Esqrs., 
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K e ro u la ,  the defendants gave a b a il bond in  the 
sum o f 1500Z. fo r  the safe re tu rn  o f the  vessel.

The defendants having required the p la in tiffs  
to  deliver a statement o f cla im , the p la in tiffs  
delivered one as follows

1. The p la in tiffs  are the  la w fu l and registered owners 
o f e igh t s ix ty -fo u rtb  shares in  the  steamship Keroula.

2. A t  the tim e o f the  in s t itu t io n  o f th is  s u it, the said 
steamship was ly in g  in  the  r iv e r  Tyne, o r in  one of the 
docks ad jacent the re to , in  the  possession o f the  defen
dants, who w ere about to  despatch her on a voyage 
against the  w i l l  of the  p la in tiffs , who a lways d is
approved of, and dissented from , and protested against, 
any such em ploym ent o f th e  said ship, and desired th a t 
the  said ship should no t be employed in  tra d in g  or 
a ttem p tin g  to  trade  fo r the present.

3. After the institution of the suit, the defendants 
appeared in the action, and gave a bail bond to the 
plaintiffs for the safe return of the ship to the satis
faction of the plaintiffs, and as claimed by the plaintiffs, 
and the plaintiffs are satisfied with the said bail bond, 
but the defendants have required the plaintiffs to 
deliver a statement of claim, and in accordance with 
such demand, and in compliance w ith the Buies and 
Orders of Court, the present claim is delivered.

4. The plaintiffs claim that the court should pronounce 
for the liab ility  of the defendants, to answer judgment 
in  the action, and for the validity of the said bail bond, 
and condemn the defendants in the costs of these pro
ceedings, and for such other and further relief as the 
nature of the case may require.

Tbe defendants, by th e ir  defence, alleged as 
fo llo w s :—

1. The plaintiffs are not the lawful owners of eight 
sixty-fourth shares of the said steamship. The plain
tiffs, although registered as owners of the said shares, 
hold the same only by way of security for the repay
ment of a loan from Messrs Porteous and Senior, who 
are the owners of the said shates.

2. A t  the  tim e  o f the  in s t itu t io n  o f th is  su it, the  
Keroula was UDder cha rte r fo r a voyage from  the Tyne 
to  Savona, and the  defendants po in ted  o u t to  the  
p la in tiffs  th a t they were on ly  mortgagees o f the  said 
shares, and no t en title d  to  oommence an notion of 
re s tra in t, b u t the  p la in tiffs  persisted in  th e ir  c la im  and 
the  defendants, ra th e r than suffer the a rres t o f the  said 
ship, w h ich  would have caused ve ry  Berious damages, 
entered an appearance in  the said action, and gave, 
under pro test, a b a il bond fo r  the  safe re tu rn  o f the said 
steamship, a t the same tim e  s ta tin g  th a t they would 
ho ld  the p la in tiffs  responsible fo r  a ll costs and damages 
occasioned by th e ir  proceedings.

3. Save in so far as they are consistent with this 
defence, the defendants deny the several allegations 
contained in the statement of claim.

4. The defendants submit to this honourable court 
that i t  was gross negligence on the part of the plaintiffs 
to institute or proceed with the said action after the 
said notice, and the defendants pray that the said bail 
bond may be delivered up to them to be cancelled, and 
that the plaintiffs be condemned in the costs of this 
suit, and also in all damages and expenses arising out 
of the said proceedings, and that, i f  necessary, a refer
ence may be made to the r  gistrar to report the amount 
of such damages and expenses.

Tbe term s upon which the p la in tiffs  held the 
e igh t s ix ty -fo u rth  shares were contained in  the 
fo llow ing  le tte rs between themselves and the 
defendants, Messrs. Porteous and S en io r:—

9, Fenchurch-street, 7th Feb. 1886.—Messrs. Porteous 
and Senior.—Dear Sirs,—Loan. In  consideration of 
your depositing sufficient steamer shares to cover a 
loan of 3000/,., we agree to pay you IGOOf. tomorrow, 
and a further 15001. by the 15th inst., the shares to be 
transferred equally to each partner, and our Mr. W. G. 
Westcott would be prepared to advance a further 5001. 
against further shares in his name; the loan to bear 
interest at the rate of 8 per cent, per annum, and for 
not less a period than three months. I f  agreeable to 
you, we shall be glad to receive at same time your 
acceptances for the amount by six drafts of 500t. each 
for twelve months, you being at liberty to withdraw

auy one of these at any time you please. I t  is further 
agreed you give us a letter indemnifying us against any 
claims or losses that may accrue on these shares whil st 
we hold them, as we simply hold them as security bn 
the loan. I f  you let us know this is in order we will 
at once arrange accordingly.—Yours tru ly, W estcott 
a n d  L ad r a n c e .

In  answer thereto, Messrs. Porteous and Senior 
w rote the fo llow ing  le tte r :—

4, Great St. Helens-street, 15th Feb. 1886.—Messrs. 
Westcott and Lauranoe.—Dear Sirs,—In  accordance 
with arrangements, we hand you herewith our accept
ances for 3000J. in six drafts of 5001. eaoh, payable in 
twelve months hence, and also bills of sale for eight 
shares in s.s. Keroula, and six shares in s.s. Mareca, 
i t  being understood that these do not constitute you 
owners of these shares, but are merely given as 
collateral security for payment of acceptances and 
seourity. You are not to receive any profits on these 
shares, nor to be liable for any losses, and we hereby 
agree to indemnify you against any claims that mav be 
made on you in oonsequenoe of your being registered 
owners of such shares. A fter the expiration of three 
months, and at any time between that date and the date 
when acceptances beoome due, we are to be at liberty 
to retire any or a ll the above acceptances, in which case 
you agree to re-transfer suoh shares as we may wish, to 
the extent of the acceptances retired, and in accordance 
with the values stated in the respective bills of sale. 
Interest to be paid at expiration of each three months, 
at the rate of 8 per cent, per annum on amount of 
acceptances running. Should we fa il to meet our. 
acceptances, or to pay interest when due, you w ill then 
be at liberty to realise the shares, calling on us to make 
good any loss arising therefrom, or handing us any 
difference you may have in hand, after repaying 
yourselves what we may then owe you,—Yours truly, 
Porteous an d  Se n io r .

I n  answer, Messrs. W estco tt and Laurance 
w rote as fo llo w s :—

15th Feb. 1886.—Dear Sirs,—Loan 30001. Your letter 
of the 15th inst. is before us, and we agree to the 
oontents contained therein. Flease find herewith one 
further cheque for 15001., and our Mr. W. G. Westcott’s 
cheque for 5001., reoeipt of which please acknowledge.— 
Yours tru ly , W estcott a n d  L a d r a n c e .

I t  was adm itted th a t the  acceptances given by 
Messrs. Porteous and Senior had been dishonoured. 
The p la in tiffs  had never taken possession o f the 
said shares, having never given any notice either 
to  Porteous and Senior o r to  the m anaging owner 
th a t they had taken possession o f the shares, or 
intended to  receive the benefits thereof.

D r. Bailees  fo r  the p la in tiffs .— W e are satisfied 
w ith  the bond given by the  defendants, and i t  is 
now too late fo r them to  question our r ig h t  to  
have such a bond. H ad they intended to  raise 
the question o f our ownership, they should have 
appeared under p ro te s t:

The Vivar, 35 L. T. Hep. N. S. 782; 3 Asp. Mar. Law
Cas. 308 ; 2 P. Div. 29 ;

The Vera Cruz, 5 Asp. Mar. Law Cas. 270; 51 L. T.
Rep. N. S. 104; 9 P. Div. 96.

The defendants having elected to  appear abso
lu te ly , and having given the  bond, cannot now 
ask to  set i t  aside. I n  the case o f Slceate v. B ea le  
(11 A . &  E . 983) i t  was held th a t duress o f goods 
was n o t a ground fo r  avoid ing an agreement. In  
the present case the bond is an agreement, and 
therefore the seizure o f the ship is no ground fo r  
the defendants asking fo r the cancellation o f the 
bond. A p a rt from  tha t, m y clients- are sub
s tan tia lly  the owners o f these shares, and 
therefore, on the a u th o rity  o f T h e  In n is fa l le n  
(L . Rep. 1 Ad. & Ec. 72; 16 L . T. Rep. N . S. 71; 
2 M ar. Law  Oas. O. S. 470), en titled  to  a bond as 
claimed. The p la in tiffs  are on the register as
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owners, and by  the correspondence re la tin g  to 
the  loan, they are to  “  be at lib e rty  to  realise the 
shares,”  assuming the defendants fa il to meet 
th e ir  acceptances. I t  is adm itted  th a t the accept
ances have been dishonoured, and therefore by 
the agreement we can a t once sell ; and i f  so, we 
are v ir tu a lly  in  the position of owners, and not 
mortgagees. In  The Inn is fa llen  (ub i sup.) D r. 
Lu sh ing ton  says tha t, under some circumstances, 
an agreement s im ila r to  the  present m ig h t pu t 
mortgagees in to  the position o f owners. M y 
clients, by th is  agreement, became invested wuth 
a ll the  r ig h ts  of owners on de fau lt being made, and 
therefore are en titled  to  in s titu te  th is  action.

H . F. Boyd  fo r the defendants.— On the autho
r i t y  o f The Inn is fa llen  {ubi sup.) the cou rt m ay 
look behind the reg is te r to  see w hat the real 
na ture o f th is  transaction was. _ B y  the agree
m ent contained in  the le tte rs  i t  is clear th a t the 
p la in t if fs ’ position  was th a t o f mortgagees, w ith  
the usual power of sale. That they never were to 
become owners is conclusively proved by the te rm  
th a t in  the  event of sale the p la in tiffs  were to 
hand over the balance to the defendants, o r to  be 
repaid any loss. T ha t is inconsistent w ith  owner
ship, and therefore the p la in tiffs  are m erely 
mortgagees. I f  so, they are no t en titled  to 
in s titu te  an action of re s tra in t :

The Highlander, 2 W. Bob. 109; 
Collins v. Lamport, 11 L. r .  xv*ep.

L. J. 196, Ch. ;
The Innisfallen (ubi sup.).

N. S. 497 ; 34

The g iv in g  of the ba il bond does not prevent the 
defendants contesting th is  action. T ie y  
oound by the  practice of the court; to . •
in  the fo rm  in  w h ich  they did- They g a >7 
to  the p la in t if fs ’ so lic ito rs th a t they protested 
against the course taken by the p la m ti ■ 
ba il bond does no t constitu te  an agreement, and 
i t  was not given under duress o f goods, bu t in  com
pliance w ith  the practice of the court. The cou rt 
sets aside im proper salvage agreements, 3
analogy should order th is  bond t o , ® 
and cancelled. In  consequence of the p L in t if fs  
proceedings, the defendants w ere . p 
expense of paying commission on bai . 
the  na ture of damages, and, as i t  was caused by 
the aross negligence of the  p la in tiffs  in  m sti
s tu t in g th is  action, no tw iths tand ing  th e ir  know
ledge o f th e ir  tru e  position, the p la in tiffs  should 
be ordered to  pay i t : „  Q

The Numida, 10 P .D iv .1 5 8 ; 53 L. T. Rep. N. S.
681; 5 Asp. Mar. Law Cas. 483 , 

TheEvangeVismos,\Swa. 378; 16 L. T. Bep.
The Qathcart, L. Bep. 1 A. & L. 314, io xx. x.

N. S. 211;
The Victor, Lush. 72.

D r. Bailees in  re p ly .-T h e re  h a s  been nonsuch 
gross negligence as to e n title  th  P " ^
damages.'" B y  the term s of the ^ e" s elvea 
p la in tiffs  were en titled  t0  flo° ^  agreements, 
as owners. I n  the case ot s a l v a g e  s  

the re  is duress of the person m  the sense th a t but 
fo r  the services the salved m ig h t lo ,

S ir  J ames H anken. - I  am of opinion th a t the 
p la in tiffs  have fa iled  in  th is  case. * ^ 1 “  
{ubi sup.) decides very  c learly  t i a ’ ' rT.,.,ste r 
person m ay appear to  be owner on th e re g is te r,
yet that may be investigated. . anq i t
the court may look behind the rsg ’ r ent 
may be ascertained whether or not Waving 
owner is really owner or only mortgag

Vol. V I,  N. S

regard to  the  facts of th is  case, and to the  corre
spondence between the parties, I  am c learly  of 
op in ion th a t the  p la in tiffs  arę on ly  mortgagees. 
I t  is not necessary to  go th rou gh  the le tte rs  at 
length , because the p la in tiffs  have adm itted  tha t, 
subject to  one p a rticu la r passage, they were on ly 
mortgagees. T ha t passage is in  these words :
“  Should we fa il to  meet our acceptances, o r to 
pay in te rest when due, you w i l l  then be a t lib e r ty  
to  realise the shares, ca llin g  on us to make good 
any loss a ris ing  there from , or hand ing us any 
difference you m ay have in  hand a fte r repaying 
yourselves w hat we m ay then  owe you.”  T ha t 
in  untec.hnical language, in  m y  opin ion, pu ts  the 
p la in tiffs  in  the position of mortgagees, and 
no th ing else, and therefore, upon nonpayment o f 
the acceptances, the p la in tiffs  were not to  become 
owners, bu t to  rem ain w hat they were before, 
w ith  the  r ig h ts  and duties o f mortgagees. That 
being so, the case of The In n is fa lle n  {ubi sup.) is an 
a u th o rity  fo r  the proposition th a t the mortgagee o f . 
the shares, not being in  possession, is no t en titled  
to in s titu te  an action of restra inst. I  do not 
th in k  M r. Boyd was ju s tifie d  in  contending th a t 
th a t decision goes the leng th  of decid ing th a t 
the mortgagee, when in  possession, is no t en titled  
to  m a in ta in  an action  o f res tra in t. I t  appears 
to  me to  permeate the  whole judgm ent, th a t i f  
the mortgagee is in  possession he may in s titu te  
the suit. I n  th is  case the  mortgagee was not 
in  possession. A  mortgagee who assumes the 
character o f owner may be subject to  certa in  
liab ilit ie s , and therefore the p la in tiffs , fo r  th e ir  
own protection, were content to  rem ain w ith  
on ly the r ig h ts  of mortgagees. I  am c learly  of 
opinion, now th a t th is  case has been investigated, 
th a t the p la in tiffs  were no t en titled  to  in s titu te  
th is  suit.

Then comes the question w hether the  defen
dants, by g iv itxg the bond, have precluded them 
selves fro m  ra is ing  th is  question. I t  has been 
argued th a t duress o f goods does not v it ia te  a 
contract. T h is  has no th in g  to  do w ith  duress 
of goods. In  the case c ited  the  duress had 
no th ing  to  do w ith  the proceedings in  a law  suit. 
I t  was a th rea t to  d is tra in , and was to ta lly  
d iffe rent to  the  proceedings in  th is  case. T h is  is 
a case in  w h ich  the p la in tiffs  asserted th e ir  r ig h t  
to  seize the vessel, and the defendants, in  accord
ance w ith  the practice o f th is  d iv is ion, gave bail. 
They also ve ry  c learly  and d is tin c t ly  gave notice 
tha t they disputed th e ir  l ia b i l i ty  in  the  action, 
and th a t they in tended to  take such proceedings 
as they m ig h t be advised, to  assert th e ir  r ig h ts . 
They gave ba il in  the usual fo rm  in  w h ich  a ba il 
bond is given in  these actions. I t  was there fore 
on ly an ord inary  step in  A d m ira lty  li t ig a t io n  to  
prevent possible loss consequent on the arrest of 
the ship- I  am of opin ion th a t the ba il bond 
m ust be set aside. As to damages, I  th in k  th a t 
th is  is not a case in  w h ich  I  ought to  aw ard them . 
I t  does no t appear to  me to  be a case of gross 
negligence. W ith  regard to  costs, I  th in k  tha t, 
having regard to  the  case of The Inn is fa llen  
{ubi sup.), I  m ust g ive costs to  the  successful 
pa rty . I  therefore order the bond to be given 
up and cancelled, and dismiss the action w ith  
costs.

Solicitors fo r the pla intiffs, D o w n in g , H o lm a n ,

and Go.
Solicitors 

and P a rk e r .
fo r  the defendants, Parker, Garrett,

E
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T h u rs d a y , J u n e  3,1886.
(Before S ir J ames H annen.)

The B ertie, (a)
S a lva g e  —  G ove rnm en t tra n s p o r t  —  G ove rnm ent 

stores— R e g u la tio n s  f o r  H e r  M a je s ty ’s tra n s p o rt  
service.

T h e  ow ners, m aster, a/nd crew  o f  a  s tea m sh ip  
ch a rte re d  to  G ove rnm ent as a  t ra n s p o r t  u n d e r  
the o r d in a r y  f o r m  o f  G ove rnm ent c h a rte r  in c o rp o 
r a t in g  the  tra n s p o r t re g u la t io n s  (by w h ic h  i t  is  
p ro v id e d  th a t  “  w hen  necessary, s team  tra n s p o rts  
w i l l  be re q u ire d  to  to w  o th e r vessels ” ), a re  e n tit le d  
to  recover f o r  sa lvage services re nde red  to  a  s h ip  
a n d  he r f r e ig h t ,  even th o u g h  the services be 
re nde red  w i th  the ass is tance o f  a  n a v a l officer 
a n d  n a v a l seam en a n d  the  sa lved  vessel be la d e n  
( in te r  a l ia ) w ith  G ove rnm en t stores.

T his was an action i n  re m  in s titu te d  by the 
owners, master, and crew o f the steamship 
D ils to n  C astle  to recover salvage rem uneration 
fo r  services rendered to  the steamship B e r t ie  and 
her fre ig h t.

The facts alleged by  the  p la in t if fs  were as 
fo llo w s :

The D ils to n  C as tle  was a screw steamship of 
1055 tons reg ister, w ith  engines of 150 horse 
power, and was of the value of about 18,0001.

On the 19th J u ly  1885 the D ils to n  C astle  was 
under cha rte r by the B r it is h  Governm ent as a 
transport, and was in  Suakim  H a rbo u r laden w ith  
a cargo o f forage belonging to  the Governm ent, 
when news was received th a t the steamship B e rtie , 
laden w ith  a general cargo, was on shore about 
tw e n ty  m iles to  the no rth w a rd  o f Suakim . N ext 
m orn ing , an officer and fo rty -fiv e  seamen of the 
R oyal N a vy  hav ing  come on board, the D ils to n  
C astle , w ith  a naval steam launch in  tow , went in  
search of the  B e rtie , and found her upon the 
inne r edge o f a dangerous coral reef, w ith  her 
bows ou t of the water. The D ils to n  C as tle  
having approached close astern o f the B e rtie , her 
anchor was le t go, and she was swung w ith  her 
s te rn  towards the stern of the B e rtie . The D ils to n  
C astle  was then made fast to  the B e rt ie , and, on 
her anchor being got up, she steamed slowly 
ahead, b u t fa iled  to move the B e rtie . A f te r  several 
unsuccessful e fforts had been made, i t  was de
term ined to  ligh te n  the  B e rt ie  fo rw ard . The 
D ils to n  C as tle  was accord ing ly  got alongside the 
B e rt ie , and p a rt o f the B e r t ie ’s cargo was dis
charged by  the  crews o f both vessels and the 
seamen o f the  Royal N a vy  in to  the D ils to n  Castle. 
A no the r unsuccessful a ttem p t was made to move 
the B e rt ie . N e x t m orn ing , the  20th Ju ly , another 
unsuccessful a ttem pt was made to  move the B e rtie ,  
d u rin g  w h ich  the  D ils to n  C as tle  sustained damage. 
D ischa rg ing  o f the cargo was again continued, and 
about 5 a.m. on the 21st J u ly  the B e r t ie  suddenly 
slipped off the reef, when both vessels were safely 
navigated in to  Suakim  H arbour.

The defence was as follows :
1. The defendants admit that salvage services were 

rendered by the Dilston Castle on the 19th, 20th, and 21st 
July, but say tha t the circumstances undet which the 
said services were rendered are greatly exaggerated in 
the statement of claim, and, further, that the said 
services were not rendered to the steamship Bertie, or 
to any freight which was at the risk of the defendants 
at the time, but that the said servioes were rendered to 
certain Government stores then laden onboard the Bertie.
#1 Reported by J. P. A sptn’ at.t, and Butlkk  AIPIKaLT., A u ra

Barrieters-ot-Law.

2. Except as herein admitted, the defendants deny the 
various allegations in the statement of claim, and say 
that the following are the correct circumstances of the 
said serviced: The Bertie is a screw steamship of 
1109 tons register, propelled by engines of 140 horse

ower nominal, and, at the time of the circumstances 
ereinafter mentioned, was under charter for a voyage 

from England to Jeddah, Suakim, Aden, Eushire, and 
Bussorah, for a lump sum of 22501., and, by the terms of 
the said charter-party, i t  was further agreed that the 
sum of 2000J., part of the said ohartered freight, should 
be paid to the defendants in London fourteen days after 
the ship had sailed from Liverpool in prosecution of the 
said voyage, and that the payment of the residue, not 
exceeding 2501., was seoured by deposit of the bills of 
lading for the whole oargo.

3. The Bertie le ft Liverpool on the 24th June in pro
secution of the said voyage, laden w ith  a general cargo, 
a portion of which, consisting of Government stores, was 
loaded in the foreholds, and whilst at Port Said and 
Jeddah sin shipped about 170 tons of coal on deck for 
the English Government, to be carried to Suakim, and, 
whilst in prosecution of her voyage from Jeddah to 
Suakim, at about 10.15 a.m. on the 18th July, and more 
than fourteen days after leaving Liverpool, the Bertie, by 
reason of dangers and accidents of the seas and navi
gation, took the ground forward.

4. The place where the Bertie grounded is a coral reef 
of new growth, and is soft and pulpy, and the Bertie was 
only on i t  for^ about 12 feet from the stem, the rest of 
her length being water-borne, and the Bertie was in 
no danger whilst so lying w ith her bows on the reef, 
and could, by jettisoning the cargo from the deck and 
foreholds, have got off without assistance; but having 
regard to the v ic in ity of Suakim, which was only about 
twenty miles off, and the probability that the Govern
ment stores were urgently needed, the master of the 
Bertie despatched his chief officer w ith  a boat’s crew to 
Suakim to communioate the circumstances to the senior 
naval officer there.

5. By the directions of the senior naval officer, the 
Dilston Castle, which is a Government transport, and 
under his orders, was despatched for the purpose of 
salving the Government stores. She was piloted to the 
place where the Bertie was aground by the ohief offioer 
of the Bertie, and all the subsequent operations were 
performed under the directions of the naval officers, 
who, w ith a party of seamen belonging to the Royal 
Navy, and some Egyptians, had been sent on board the 
Dilston Castle for the purpose.

6. The defendants admit that attempts were made to 
tow the Bertie off as alleged, but say the ropes and 
ehains were oarried away by the Dilston Castle jerking 
at them instead of keeping a steady strain upon them 
as she should have done. They also admit tha t a con
siderable quantity of Government stores, but nothing 
else, out of the foreholds of the Bertie were transshipped 
to the Dilston Castle alongside.

7. A t about 5 p.m. on the 21st July the Bertie, having 
been lightened forward by the discharge of the said 
stores, came off the reef without assistance, the Dilston 
Castle at the time not having steam up to work her 
main engines, and not being in a position to render any 
assistance.

8. The Bertie afterwards, and as soon as the Dilston 
Castle was ready to get under weigh, proceeded herself 
under steam to Suakim, where she delivered the Govern
ment stores remaining on board.

9. While the said alleged servioes were being performed 
the weather was fine, and the sea smooth, and neither 
vessel was in any danger.

10. The servioes were snoh as the Dilston Castle was 
bound to render as a Government transport, and under 
the terms of her agreement w ith the Government, and 
were not services for whioh the defendants were liable 
to pay salvage.

11. I f  the defendants had jettisoned the Government 
stores from the foreholds they would have got off the 
reef much sooner, and before the arrival of the Dilston 
Castle, and there was, and would have been, more than 
enough oargo le ft on board undamaged to seonre the 
payment of the residue of the freight.

12. The Bertie was examined after arriving in 
Suakim, and was found to have sustained no material 
damage.



MARITIME LAW CASES 27

A dm.J T h e  B e r t ie . [ A d m .

13. The defendants further say the value of the Bertie 
at the time of the said alleged services was 14,0001. and 
no more.

14. The defendants further say that the plaintiffs, the 
owners of the Dilston Castle, are unable to maintain 
this action by reason of having no interest at risk in 
the ship at the time and under the circumstances 
under which the said services were rendered.

B y  the te rm s o f the cha rte r-pa rty  under w h ich  
the  D ils to n  C as tle  was w ork ing , i t  was provided 
( in te r  a l ia )  th a t the m aster should in  a ll respects 
com ply w ith  the Regulations fo r H e r M a jesty ’s 
T ransport Service. A r t .  35 of the Regulations fo r 
H e r M ajesty ’s T ransport Service provides as 
fo llo w s :

A “ transport”  being a ship wholly engaged by 
Government < ither on monthly pay or for the execution 
of a special service, the rate of hire is to represent 
merely the charge for her use as a ship complete and 
ready for sea as defined by art. 36, and manned in 
accordance w ith art. 42. The vessel w ill be employed 
in  the conveyance of troops, horses, or other animals, 
stores, or as a hospital ship, or in any other way that 
may be ordered, ana the place of fitting w ill be deoided 
on acceptance. When necessary, steam transports w ill 
be required to tow other vessels.

S ir  W a lte r  P h illv m o re  and B a rn e s  fo r the  p la in 
tiffs .— The services were m erito rious salvage 
services, and should be am ply rewarded. The 
defendants have fa iled  to establish the defence 
th a t the services were rendered to  the cargo, and 
no t to  the  ship. The fac t th a t the D ils to n  C astle  
was under cha rte r to the Government, and bound 
to  obey the orders o f Governm ent officers, does 
no t preclude the p la in t if fs  fro m  c la im ing  salvage. 
In  the case o f T h e  N i le  (33 L . T. Rep. N . S. 66; 
L . Rep. 4 A . &  E. 449 ; 3 Asp. M ar. Law  Cas. 11), 
salvage was awarded under precisely s im ila r 
circumstances. The effect of the transp o rt regu
la tions is on ly  to  make towage in  the o rd in a ry  
sense of the word ob liga to ry  on transports , and 
i t  was never contem plated th a t transports  were 
to  be exposed to  pe rils  in  rendering  salvage 
services w h ich  are w h o lly  unconnected w ith  
transport duties.

C. H a l l ,  Q.C. and D r. R a ik e s  fo r  the defen
dants.— The case o f T h e  N i le  (u b i sup .) is  no t in  
po in t. The defendants in  th a t case adm itted  
th e ir  lia b il ity ,  and the on ly  question before the 
cou rt was the apportionm ent of the accepte,d 
tender. The services here were no t rendered to 
the ship, bu t to  the cargo, and there fore the  sh ip
owners are not liable. The services were per
form ed under the d irec tion  o f naval officers by 
naval seamen, and were on ly  beneficial to  tne 
Governm ent stores. N e ithe r vessel was exposed 
to  r is k , and, moreover, by the transp o rt regu
la tions ' i t  is expressly prov ided tha t, when neces
sary, transports  w i l l  be required to  tow  other- 
vessels. I f  so, the D ils to n  C as tle  was on ly  do ing 
w hat she was bound to  do under the charter, an 
is en title d  to  no salvage.

B a rn e s  in  rep ly .
S ir  J ames H annen.—I  am of op in ion tha t the 

p la in tiffs  are en title d  to  recover. The case ot 
T h e  N i le  (u b i sup .) is a d ire c t a u th o rity  on the 
po in t, and, even i f  i t  were not an aut o n  y 
b ind ing  on me, I  e n tire ly  assent to  it .  *-t app 
to  me th a t the p la in t if fs ’ vessel was h ired  by the 
Governm ent fo r  certa in  purposes, w h ich  l 
include the  rendering  o f salvage services to  other- 
vessels. M r. H a ll’s argum ent m a in ly  rests on tne 
clause in  the Regulations fo r H er M ajesty s

T ransport Service, tha t, when necessary, the  vessel 
employed is to  tow  o ther vessels ; b u t I  th in k  i t  
pe rfec tly  clear th a t th a t on ly  means to  tow  in  the 
o rd in a ry  sense of the w ord— i.e ., to  remove a 
vessel from  one place to  another. I t  does not 
mean th a t the  vessel is to  be used fo r  the  purpose 
o f tow ing  another vessel out of a place of danger, 
when by so do ing she w i l l  be exposing herself to  
r isk . M r. H a ll says th a t the Governm ent would 
be ju s tifie d  in  o rdering  a vessel to  in c u r th a t r isk . 
I ,  however, th in k  the  tru e  view  o f the  m a tte r is 
co rrectly  expressed by S ir  R obert P h illim o re  in  
T h e  N i le  ( u b i su p .), when he says th a t the vessel 
employed is so fa r  under the con tro l o f the  officer 
in  charge th a t she w ou ld  not be ju s tifie d  in  go ing 
off and rendering  salvage services w ith o u t his 
permission, b u t th a t i f  he pe rm its  her to  go and 
render the services, she is en title d  to  salvage 
rem uneration.

I  therefore now come to  the consideration 
o f the  services w h ich  were rendered. F irs t  
I  have to  deal w ith  the ship. The cargo m ust 
be elim inated altogether, and the question is, 
w hat is the value o f the ship and the  fre ig h t 
w h ich  have been salved. The value o f the ship 
is agreed upon a t 14,0001, and then comes the 
question o f the fre ig h t. I f  the  owners of the 
snip were already out of pocket by th e ir  expendi
tu re , then the enabling them  to  earn th e ir  fre ig h t 
has saved them  from  th a t loss, a lthough upon 
the balance o f accounts i t  m ay be, as alleged, 
th a t there w ould not be any n ro fit. Therefore the 
fre ig h t m ust be taken in to  account. A cco rd ing  to  
the evidence, the services had to  be rendered by 
passing th rou gh  a d iff ic u lt and in tr ica te  passage, 
exposing the sa lv ing  vessel to  some r isk . Can i t  be 
doubted th a t the  B e r t ie  res ting  upon th is  coral 
reef was in  a position o f considerable danger? 
T ha t is p la in , and I  need no t enlarge upon it .  I t  
is tru e  th a t there was no th ing  to  show th a t the 
weather was b a d ; b u t of course there is always 
r is k  of the  weather changing, and i t  was o f g reat 
im portance th a t th is  vessel should be rescued 
fro m  the perilous position in  wh ich she was as 
soon as possible. There were several e fforts  made 
to get her off, a ll of w h ich  were unsuccessful w h ile  
the  cargo rem ained on board. I t  is  p la in  th a t the 
cargo was removed a t the instance o f the  captain 
o f the B e rtie  fo r  the purpose o f saving his 
ship, and no t on ly  fo r  saving the cargo. 
T ha t was effected by  lig h te n in g  her, and trans 
p o rtin g  the cargo to  the  D ils to n  C astle . A s has 
been observed, the  b r in g in g  of a great num ber of 
men to  assist in  ca rry in g  ou t the  transp o rt o f the 
cargo was in  its e lf  a m erito rious salvage service. 
In  add ition  to th a t, I  th in k  there was considerable 
s tra in in g  to  the  vessel and her engines. A l l  these 
are circumstances w h ich are to  be taken in to  
account. I  come to  the conclusion th a t valuable 
services were rendered, and, ta k in g  in to  considera
t io n  the values in  question, I  aw ard 5601. I  
should have said th a t I  consider m yse lf lim ite d  
to  the rem uneration o f the owners, officers, and 
crew of the vessel, and am no t dealing w ith  the 
services rendered by  the  men of the R oya l N avy.

S o lic ito rs  fo r  the  p la in tiffs , T h om a s  Cooper 
and Co.

S olic ito rs  fo r  the defendants, T u r n b u l l ,  T i l l y ,  
and M o usvr.
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M ay  11 and Ju ly  13,1886.
(Before S ir James H ansen.)

T he R ingdove, (a)
Master’s disbursements— M aritim e  lien— Service o f  

w r it— B i l l  o f sale— A d m ira lty  Court Act 1861, 
s. 10.

The master o f a ship has a m aritim e lien fo r  dis
bursements made on behalf o f the ship, and there
fore his claim  has p r io r ity  over that o f a bond fade 
purchaser.

T his was a motion in objection to the reg istra r’s 
report in  an action in  rem  fo r master's wages 
and disbursements against the barque Ringdove.

The w rit,  by  w h ich  the p la in t if f  claimed 550i. 
fo r  wages, disbursements, and damages fo r 
w ro n g fu l dismissal, was issued on Dec. 17, 188S. 
The w r it  and w a rran t of arrest were both served 
on Dec. 21, and an appearance was subsequently 
entered fo r  her owners.

On Dec. 17, the date o f the issue o f the w r it,  
the ship was transfe rred  by b i l l  o f sale from  her 
then owners to  the W est of Eng land Shipp ing 
Company L im ite d , and the b i l l  o f sale was reg is
tered on Deo. 22. The v a lid ity  of th is  transfe r 
was disputed by the p la in tiff. B u t th is  conten
tio n  was waived fo r the purposes of the present 
m otion.

Before the de live ry of a defence the am ount of 
the p la in t if f ’s c la im  was by order referred to the 
reg is tra r, and on M arch 24,1886, the reg is tra r 
reported th a t 4101. Os. 7d. was due in  respect of 
wages and disbursements.

The p la in t if f  now moved to  va ry  the  report by 
a d irection  from  the judge  th a t the  disburse
ments should be disallowed on the ground th a t 
there was no m aritim e lien  in  respect thereof.

The A d m ira lty  C ourt A c t 1861 (24 V ie t. c. 10): 
Sect. 5. The High Court of Admiralty shall have 

jurisdiction over any claim for necessaries supplied to 
any ship elsewhere than in the port to which the ship 
belongs, unless i t  is shown to the satisfaction of the 
court that at the time of the institution of the cause 
any owner or part owner of the ship is domiciled in 
England or Wales.

Sect. 10. The High Court of Admiralty shall have 
jurisdiction over any claim hy a seaman of any ship for 
wages earned by him on board the ship, whether the 
same be due under a special contract or otherwise, and 
also over any claim by the master of any ship for wages 
earned by him on board the ship, and for disbursements 
made by him on account of the ship.

M ay  11.— .7. P. A spina ll, fo r  the defendants, in  
support o f the m otion.— The master of a ship 
has no m aritim e  lien  fo r  disbursements, and i f  so 
his c la im  against the ship on ly commences from  the 
date o f the service of the  w r it.  As th a t was on 
the 21st Dec., and the ship had p rev iously  been 
transfe rred to the present defendants on Dec. 17, 
his c la im  in  respect of disbursements is postponed 
to  the r ig h ts  of the defendants. In  support of 
the contention th a t there is no m aritim e  lien  fo r 
m aster’s disbursements, reliance is placed upon 
the recent decision of the C ourt o f Appeal in  the 
case of The H e inrich  B jo rn  (5 Asp. M ar. Law  Cas. 
391; 10 P. D iv . 44 ; 52 L . T. Rep. N . S. 560), 
th a t 3 &  4 V ie t. c. 65, s. 6, does no t create a 
m a ritim e  lien  in  respect o f necessaries supplied to 
a fo re ign ship. The ra tio  decidendi o f th a t case 
was th a t the words the “  H ig h  C ourt o f A dm i-

<0 Reported by J. P. A spin • r.i, end B utler A spinall, Esqre.,
BarriRtor8-fl.t T,nw,

I ra lty  sha ll have ju r is d ic t io n ”  do not o f them- 
I selves create a m aritim e lien. These words 

m erely mean w hat they say, viz., g ive ju r is d ic 
tion , and do no th ing more. In  the same way i t  
has been decided th a t sect. 5 of the A d m ira lty  
C ourt A c t 1861, g iv in g  ju r is d ic tio n  over claims 
fo r  necessaries supplied to any ship, does not 
create a m a ritim e  lie n . I f  so, sect. 10, upon 
w h ich  the p la in t if f  relies, does no t create a m a ri
tim e  l ie n :

The Heinrich Bjorn {ubi sup.) ;
The Pacific, 10 1. T. Rep. N. S. 541; 2 Mar. Law 

Cas. O. S. 21; Br. & Lush. 243 ;
The Troubadour, 2 Mar. Law Cas. O. S. 475; 16 L. T. 

Rep. N. S. 156 ; L. Rep. 1 A. & E. 302;
The Two Ellens, 26 L. T. Rep. N. S. 1 ; 1 Asp. Mar. 

Law Cas. 208; L. Rep. 4 P. C. 161.

T rue i t  is, th a t there have been decisions o f th is  
cou rt ho ld ing  th a t a m aritim e  lien does exist 
in  respect o f disbursements, b u t i t  is contended 
th a t the  ra tio  decidendi of those cases is v ir tu a lly  
condemned by the recent case of the C ourt of 
Appeal in  The H e inrich  B jo rn  (ub i sup.). The fact 
th a t wages and disbursements are dealt w ith in  the 
same section, and th a t a m a ritim e  lien  exists in  
the case o f wages, is no argum ent th a t the Legis
la tu re  intended to  create a m a ritim e  lien  in  
respect o f disbursements. I n  the  recent case of 
The Beeswing (53 L . T. Rep. N . S. 554; 5 Asp. 
M ar. Law  Cas. 484) the M aster of the R olls in  
express term s doubted the existence of a m a ritim e  
lien  in  respect o f disbursements. I t  is therefore 
subm itted  th a t, as no m aritim e  lien  existed in 
dependently of the sta tute, and th a t as the sta tute 
has not created one, the purchasers of th is  ship 
have p r io r ity  over the m aster’s c la im  fo r disburse
ments. [S ir  J ames H annen referred to  the cases of 
The M ary  Ann, L . Rep. 1 A . &  E. 8 ; 2 M ar. Law 
Cas. O. 8 .2 9 4 ; 13 L . T. Rep. N . S. 384; and 
The R io  T into, 5 Asp. M ar. Law  Cas. 224; 
50 L . T. Rep. N . S. 461; 9 App. Cas. 356.] The 
P r iv y  Council in  The R io T in to  (ub i sup.) d id  not 
assent to the po in t ac tua lly  decided in  The M ary  
A nn  (ub i sup.), b u t on ly  expressed approval of 
certa in  passages in  D r. Lu sn ing to n ’s judgm ent. 
A s  to  the decision in The M ary  A nn  (ub i sup.) i t  
is subm itted  tha t i t  cannot be supported since 
the case o f The H e in rich  B jo rn  (ub i sup.). I t  
cannot be contended th a t sect. 191 of the 
M erchant S hipp ing A c t 1854 created a m aritim e 
lien  in  respect of disbursements. A l l  th a t section 
d id  was to  enable shipowners in  an action fo r 
m aster’s wages to  have a ll accounts between 
them and the m aster settled. I t  was a section in  
favour o f shipowners, and was never m eant to  
create a m a ritim e  lien. Assum ing th a t no m ari
tim e lien  exists, then the  p la in t if f ’s r ig h t  against 
the  ship on ly  comes in to  existence on the in s titu 
t io n  of the action. I t  is subm itted th a t the 
in s titu t io n  o f the action is the service o f the  w r it,  
and not the  issue of the  w r it .  The r ig h t  against 
a ship on ly  commences from  the  tim e  when her 
owners can have notice th a t a r ig h t  is  alleged. 
The mere issue o f a w r it  gives them  no notice of 
a claim . I t  is the service of the w r it  w h ich  is the 
f irs t  ind ica tion  they have o f the cla im . I f  the r ig h t  
dates fro m  the issue of the w r it ,  a m ate ria l man 
m ig h t issue a w r it  and keep i t  in  his drawer fo r 
m onths w ith o u t serving it ,  and thereby pre jud ice  
the position of innocent purchasers fo r value. P rio r 
to  the Jud ica tu re  A c t  there was no w r it,  and the 

I in s titu tio n  of the su it was the service of the
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w arran t. Therefore, when the judges in  the old  
cases speak of the  in s titu t io n  of the su it, they 
re fe r to the service o f the  w a rran t :

The Pacific (ubi sup.);
The Troubadour (ubi sup.);
The Two Ellens (ubi sup.).

In  support o f th is  contention I  re ly  on the prac
tice  w ith  regard to  garnishee orders, by  w h ich  
the order m ust be served before the judgm ent 
c red ito r acquires any r ig h t  of p r io r i t y :

Re Stanhope Silkstone Colliery Company, 11 Ch. Div.
160; 40X.T. Rep. N. S. 204;

Hamer v. Giles, 41 L. T. Rep. N. S. 270 ; 11 Ch. Div.
942.

I f ,  therefore, the p la in t if f  acquired no r ig h t  
against the  vessel u n t il the service o f the w r it,  
w h ich was no t t i l l  the 21st Dec., then the defen
dants have a p r io r  r ig h t  because th e ir  r ig h t  com
menced on the day on w h ich  the b i l l  o f sale was 
made, viz., the 17th Dec. I t  is the date of the 
b i l l  o f sale, and no t of its  reg is tra tion , w h ich  is 
the commencement of the purchaser’s t it le .  The 
reg is tra tio n  is m ere ly requ ired to enable the 
pub lic  to ascertain who are the owners of a ship, 
before they have any transactions in  respect of 
her. The p ro pe rty  in  a ship passes by b i l l  o f sale, 
even though i t  is  not registered :

Stapleton v. Haymen, 2 H. & C. 918 ;
The Two Ellens (ubi sup.)

S ir  W alter P h illim ore  (w ith  h im  D r. Bailees), fo r 
the p la in tiff, contra.— This cou rt and the C ourt of 
Appeal have fo r m any years recognised the 
existence of a m a ritim e  lien  in  respect o f a master s 
disbursements. The decision in  T h e  H e in r ic h  
B jo rn  (ubi sup.) is confined to necessaries, and is 
therefore no a u th o r ity  on the  present po in t. 
Moreover, th a t decision was g rea tly  based upon 
the fact th a t the decisions as to  a m aritim e  lien  
in  respect of necessaries were no t un ifo rm . 
Whereas, in  the case of disbursements, the courts 
have unanim ously fo r a long serieH o f years 
decided in  favour of a m aritim e  l ie n :

The Mary Ann, 13 L. T. Rep. N. S. 384; L. Rep. 
1 A & E .  8; 2 Mar. Law Cas. 0. S. 294 ;

The Feronia, 17 L. T. Rep. N. S. 619; L. Rep. 2 A. & 
E 65 • 3 Mar. Law Cas. 0. S. 54 ;

TheFairport, 8 P. D iv. 48 ; 5 Asp. Mar. Law Cas 62 ;
The Limerick, 34 L. T. Rep. N. S. 708; 1 P. Div. 

411 • 3 Asp. Mar. Law Cas. 206 ;
Re Rio Grande Do Sul Company 36 L. T. Rep. N. S. 

603 • 5 Ch. Div. 282; 3 Asp. Mar. Law Cas. 424.
The reasoning of D r. Lush ing ton  in  T h e  M a r y  A n n  
(u b i sup .) is based upon the existence of a m a ri
tim e lien, independently of the ju r is d ic tio n  con
fe rred  by the A c t of P arliam ent. I f  so, 2 he H e m -  
r ic h  B jo r n  (u b i sup .) is rea lly  an a u th o rity  in  iavou r 
of the p la in tiff. I t  is also to be noticed th a t sect. 
10 of the A d m ira lty  C ourt A c t 1861 couples 
wages and disbursements together, and as there 
is undoubtedly a m a ritim e  lien  in  respect ot 
wages, there are strong reasons fo r in te rr in g  tha t 
the  Legis la ture  meant to  create a m aritim e  lien  
in  respect o f m asters’ disbursements. lh e  
observations o f the M aster o f the Rolls m  
T h e  B eesw ing  (u b i sup .) are m erely ob ite r. 
Even assuming there is no m aritim e  lien, "“ C 
p la in t if f  has p r io r ity  because his r ig h t  dates 
from  the in s titu t io n  o f the action, w h ich  was on 
the 17th Dec., whereas the defendants r ig h t  on ly 
commences from  the 22nd Dec., the day on which 
the b i l l  o f sale was registered. B y  the  rules of 
the Supreme C ourt actions are to  be commenced 
by a w r it  of summons. A  subsequent step, a fte r

the action has been in s titu te d , is the  service of 
the w r it .  I f  so, the p la in t if f ’s r ig h t  dates from  
the issu ing o f the w r it ,  w h ich  is p r io r  to  thG 
trans fe r of the ship. B y  v ir tu e  of the S ta tu te  of 
L im ita tio n s  a r ig h t  o f action is kep t a live by the 
issue of a w r it ,  provided i t  be issued, b u t not 
served, before the tim es prescribed b y  the sta tute 
have elapsed.

A s p in a l l  in  rep ly. CW. a dv . v u lt .

J u ly  13.— S ir James H annen.—This is an action 
i n  re m  by the master of the R in g d o v e  fo r  wages 
and disbursements. I t  is alleged th a t on the  day 
on w h ich  th is  action was commenced a b i l l  o f sale 
was executed by the then owners to  a company 
called the W est of E ng land Shipp ing Company 
L im ited . The bona fid e s  of th is  trans fe r is d is
puted by the p la in tiff, and i t  would be necessary, 
before judgm ent could be pronounced fo r  the 
company, tha t th e ir  c la im  should be investigated 
before the  reg is tra r, b u t fo r  the  present purpose 
the v a lid ity  of the trans fe r is assumed, and the 
question now to  be determ ined is, whether the 
m aster o f a ship has a lien  on the vessel fo r d is
bursements w h ich is to  be preferred to  the c la im  
of a purchaser. Th is po in t was d is tin c tly  raised 
in  the case o f T h e  M a ry  A n n  (u b i su/p.) in  1865, 
when D r. Lush ington held tha t the  m aster’s 
c la im  fo r disbursements was to  be pre fe rred to  
th a t of the mortgagee. T h is  decision, in  w h ich  
the learned judge w ent ve ry  care fu lly  in to  the 
h is to ry  of the law  o f masters’ liens, has been 
acted on ever since. I t  wa followed by  S ir 
Robert P h illim ore  in  T h e  F e ro n ia  (u b i sup .) and 
in  T h e  F a ir p o r t  (u b i sup .), and the law, as then 
declared, was recognised by James, L .J . and the 
present M aster of the Rolls in  T h e  R io  G ra n d e  
do S u l S te a m sh ip  C o m p a n y  L im ite d  (u b i sup .). 
B u t i t  is said th a t T h e  M a ry  A n n  (u b i sup .) is 
overru led by The H e in r ic h  B jo r n  (u b i sup .). That 
case, however, re lated on ly  to  necessaries, and 
decided tha t the 3 &  4 Y ic t.  c. 65, s. 6, d id  not 
confer a m aritim e lien  fo r  necessaries supplied to 
a fo re ign  ship. The M a r y  A n n  (u b i sup.) related 
to  masters’ wages and disbursements w h ich  are 
covered by the M erchant S hipp ing A c t 1854, 
s. 191, and the A d m ira lty  C ourt A c t 1861, s. 10, 
D r. Lush ing ton  there c learly  la id  down the 
p rinc ip le  w h ich has been confirm ed by the C ourt 
of Appeal in  the  H e in r ic h  B jo rn ,  v iz., th a t a 
m a ritim e  lien  springs in to  existence w ith  the 
circumstances w h ich  give rise to it ,  as damage, 
salvage, wages, and th a t the  mere con fe rring  of 
ju r is d ic tio n  on the A d m ira lty  C ourt in  a pa r
tic u la r manner does not ca rry  w ith  i t  a m aritim e  
lien. B u t D r. Lush ing ton  came to  the conclusion 
th a t “  a master c la im ing fo r  disbursements was 
to  be pre ferred to  the  mortgagee, because, before 
the  A c t of 1861, his c la im  fo r disbursements was 
en titled  to  a s im ila r preference in  the on ly case 
where the cou rt could take cognisance, namely, 
in  the  case of a set-off.”  I  cannot, say th a t 
th is  reasoning is a ltogether satisfactory to  m y 
m ind, b u t find ing, as I  do, th a t the case of The  
M a ry  A n n  has been fo llowed by  m y learned 
predecessor, and has been sanctioned by the 
C ourt o f Appeal, I  do no t feel a t lib e rty  to 
disregard its  au th o rity . I t  has now been 
assumed fo r  tw e n ty  years th a t a master has a 
lien  fo r  disbursements. Innum erable accounts 
have been settled on tha t foo ting , aud many 
ex is ting  lia b ilit ie s  fo r  disbursements have been
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in cu rred  by masters on the fa ith  of th e ir  having 
a lien  fo r  them. I  th in k  th a t i t  w ould be a 
m is fo rtune  i f  masters were deprived of the 
secu rity  they now possess, and I  m ust decline 
the resp on s ib ility  of a lte r in g  to  th e ir  de trim en t 
the law as i t  has been so long adm in istered. M y  
judgm ent w i l l  be fo r  the p la in t if f,  w ith  costs.

S o lic ito rs  fo r  the p la in t if f,  T h om a s  and H ic k s .
S olic ito rs  fo r  the defendants, In g le d e w , In c e ,  

and C olt, agents fo r P . T . Pearce, P lym outh .

T uesday , A u g . 3,1886.
(Before B utt , J.)
T he N aples, (a )

C o llis io n — P ra c tic e — Costs— In e v ita b le  acc id e n t—  
A d m is s io n s  i n  the  re p ly .

W here  the p la in t i f fs  i n  a  c o ll is io n  a c t io n  a d m it  i n  
th e ir  re p ly  th a t the c o ll is io n  w as n o t occasioned  
by the d e fe n d a n ts ’ neg ligence, a n d  offer to consent 
to a  decree o f  in e v ita b le  acc ide n t, the  de fendan ts , 
i n  the absence o f  spe c ia l c ircum stance s , a re  
e n tit le d  to ju d g m e n t w i th  costs.

T his was a co llis ion action i n  re m . in s titu te d  by 
the owners of the steamship R u p e r ra  against the 
owners of the steamship N a p le s .

The collision occurred in  Aden Harbour on 
the 3rd Ju ly  1885. The R u p e r ra  was at anchor, and 
the collision was due to the N a p le s  dragging her 
anchor and d rift in g  in to the R u p e rra . The 
defendants in  the ir defence alleged tha t the 
cause of the R u p e rra  dragging her anchor was a 
hurricane, and tha t the collision was, so fa r as they 
were concerned, an inevitable accident. The 
p la in tiffs  by the ir reply admitted that the collision 
was caused by an inevitable accident, and con
sented to a decree that the collision was so 
caused.

The defendants now moved fo r judgment upon 
the admissions in the reply, and fo r an order that 
the plaintiffs should pay the costs of the action 
and of the motion.

J. P . A s p in a l l ,  fo r the defendants, in  support of 
the motion.—The reply is in  effect an admission 
tha t the action should never have been brought, 
and i f  so, i t  would be unjust to  make the defen
dants pay the costs occasioned by an action which 
never ought to have been institu ted.

S im s  W ill ia m s ,  fo r the p laintiffs, co n tra .— 
I t  is admitted that the defendants are entitled to 
judgment, but i t  is contended, on the au thority of 
the P rivy  Council in  T h e  M a rp e s ia  (26 L . T. 
Rep. N . S. 333; L. Rep. 4 P. C. 212 ; 1 Asp. Mar. 
Law Cas. 261), that where a collision is found to 
be the result of inevitable accident, the court 
should make no order as to costs. A lthough the 
Court of Appeal in  T h e  C o n d o r (40 L. T. Rep.
N . S. 442 ; 4 P. D iv. 115 ; 4 Asp. Mar. Law Cas. 
115) departed from th is principle, S ir Robert 
Phillimore in the subsequent case of T h e  B u c k h u rs t  
(46 L. T. Rep. N . S. 108; 6 P. D iv. 152; 4 Asp. 
Mar. Law Cas. 484) followed the old practice. 
The p la intiffs were justified in in s titu tin g  the 
present action. The fact of one vessel^ d rift in g  
in to another at anchor is a strong p r im a  fa c ie  
case of negligence.

A s p in a l l  was not called upon to reply.
(„1 Reported by J. P. A spin  AM. end BnTT.ua AsriNAI.T,, Ewne.,

B a rrl ste rs - u t-La vv.

B utt, J.— I  am of opinion th a t in  th is  case 
there m ust be judgm ent fo r  the defendants w ith  
costs. I  have been asked by the counsel fo r  the 
p la in tiffs  no t to give the defendants th e ir  costs, 
and th is  request has been based on the au thorities 
which have been cited. I  do not th in k  they 
apply to  th is  case, fo r  the ru le  th a t each side 
sha ll bear th e ir  .own costs when a collis ion is the 
resu lt o f inev itab le  accident has on ly been applied 
when there has been a judgm ent to  th a t effect on 
a fin d in g  o f fact. Moreover, in  the case o f The  
C o n d o r (u b i sup .), the C ourt of Appeal decided 
against there being d iffe ren t practices in  d iffe ren t 
branches of the H ig h  C ourt, and James, L .J . 
there c learly  la id  i t  down th a t the  practice should 
be the same in  a ll d ivisions of the H ig h  Court. 
W ith  th a t op in ion I  en tire ly  agree. I  th in k  i t  
would be a ltogether w rong th a t th is  cou rt should 
deal w ith  questions of costs d iffe re n tly  to  other 
d ivisions. N o doubt, in  special circumstances, i t  
m ig h t be reasonable to  depart from  th is  otherwise 
general ru le . Some o f the circumstances of th is  
case have been disclosed, and i t  appears th a t 
there was a hurricane b low ing  a t the  tim e  o f the 
collision. I  should have though t th a t th a t c ir 
cumstance w ould  of its e lf be notice to the 
p la in tiffs  th a t the collis ion was probably not 
occasioned by the defendants’ negligence. The 
p la in tiffs , however, chose to  b r in g  th is  action, bu t 
nave, on consideration, come to  the conclusion 
th a t they were m istaken in  charg ing the 
defendants w ith  negligence. In  these c ircum 
stances I  can see no reason w hy the p la in tiffs  
should not pay the costs, and in  so o rdering  I  
th in k  I  shall be acting  in accordance w ith  the 
practice la id  down by the  C ourt o f Appeal.

S o lic ito rs  fo r  the p la in tiffs , In g le d e w , In ce , and 
C olt.

S olic ito rs fo r the defendants, T. C ooper and Co.

Q U E E N ’S B E N C H  D IV IS IO N .
J u ly  26 a n d  A u g . 12,1886.

(Before F ield and W ills, JJ.)
D ixon v . Farrer, Secretary of the B oard of 

T rade, (a )

P re ro g a tiv e  o f  C ro w n — R ig h t  to de m a n d  a  t r i a l  a t 
b a r— “  In te re s t ”  o f  C ro w n  in  a n  a c tio n — C hange  
o f  venue— D e te n tio n  o f  s h ip — C ro w n  S u its  A c t  
1865 (28 Sf 29 Fief. c. 104)— T h e  M e rc h a n t S h ip 
p in g  A c t  1876 (39 Sf 40 V ie t. c. 80), s. 10.

I n  a n  a c tio n  u n d e r the  10th  section  o f  the M e rc h a n t  
S h ip p in g  A c t 1876 (39 8f 40 Fief. c. 80), s. 10, 
a g a in s t the S ecre ta ry  o f  the B o a rd  o f  T ra d e , to 
recover costs a n d  com pensa tion  f o r  the d e te n tio n  
o f  a  s h ip  w ith o u t  reasonab le  a n d  p robab le  cause 
the A tto rn e y -G e n e ra l is  e n tit le d , on  b e h a lf o f  the  
C ro w n , to de m a n d  as o f  r ig h t  a  t r i a l  a t b a r, a n d  
he is  the re fo re  a lso e n tit le d  u n d e r  the C ro w n  
S u its  A c t 1865, on s ta t in g  to  the  c o u rt th a t he 
w a ives  h is  r ig h t  to a  t r i a l  a t  b a r, to  change the 
venue to a n y  co u n ty  i n  w h ic h  he elects to  have  
the cause tr ie d .

T his  was a m otion by H e r M ajesty 's A tto rne y - 
General on behalf o f the defendant in  the action, 
“  th a t th is  cause being one in  w h ich H e r M ajesty ’s 
A tto rney-G enera l on behalf of the Crown is en
t it le d  to demand as o f r ig h t  a t r ia l  a t bar, and

(a) Reported by Joseph Sm it h . Eeq., Burrister-at-Lmr.
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the said A tto rney-G enera l s ta tin g  to  the court 
th a t he waives h is r ig h t  to  a t r ia l at bar, the 
venue herein be changed to  Middlesex.

The action was b rough t by the p la in tiff, Thomas^ 
D ixon, p a rt owner of the steamship Is le  o j 
H a s tin g s , on behalf of h im se lf and others the 
owners of the said steamship, against Ihoma,s 
H e n ry  F arre r, K n ig h t, Secretary to the Board of 
Trade, to  recover damages fo r the w rong fu l 
detention of the  ship by the defendant.

The statem ent o f cla im  stated th a t w h ils t the 
said ship was in  the p o rt o f N o rth  Shields, laden 
w ith  a cargo o f coals and coke, in  a ll respects sea
w o rthy , and about to  proceed to  sea on a voyage 
thence to A lexandria , the defendant, by a person 
c la im ing  to  be d u ly  appointed in  th a t behalf, 
w ro n g fu lly  and im properly , and w ith ou t reason
able and probable cause, detained o r caused the 
detention and survey of the shin on the alleged 
ground th a t she was overladen, whereas in  fact 
she was not overladen, b u t was safely and p ro
pe rly  laden, and the defendant w ro n g fu lly  and 
im properly  required and caused a large qu a n tity  
of cargo to  be discharged out o f the ship before 
releasing her and a llow ing her to  proceed on her 
voyage; and a fte r the ship had been detained, 
surveyed, and lightened, the  defendant w rong
fu lly  and im p rope rly  continued to  detain the 
ship u n t il the payment or deposit of a sum of 
lOi!, and compelled the p la in t if f  thereby to  pay or 
deposit th a t sum alleged to  be due in  respect of 
the detention and survey; by reason of which 
th ings the p la in t if f  was deprived of the use of the 
ship, and sustained I obs.

The p la in t if f  la id  the venue a t Newcastle-on-

TyThe defendant, in  his defence, said tha t he was 
being sued as Secretary to the Board of 1 rade, 
pursuant to  the 10th section of the M erchant 
Shipp ing A c t 1876, and not otherwise ; and tha t 
on the 27th Feb. 1886 the Is le  o f  H a s tin g s , being 
a B r it is h  ship, and in  the p o rt of N o rth  Shields, 
was, under the 6th section o f the said A ct 
p rov is iona lly  detained by the detain ing officer 
appointed under th a t section, who then had reason 
to  believe, on the com pla int o f two persons, th a t 
she was unsafe w ith in  the meaning of the said 
A c t by reason of ove rlo ad ing ; th a t the ship was 
lightened by  the rem oval of cargo to such an 
extent th a t on the 1st M arch she was no longer 
unsafe, and was released; and th a t i t  had not 
anneared and could no t be made to appear, th a t 
there was not on the 27th Feb. 1̂ 886 re^o n a b  e 
and probable cause by reason o f the condition of 
the ship o r the act o r de fau lt o f the owner, fo r the 
provis iona l detention of the ship.
P Issue having been joined, a master s order 
ma.de at the p la in t if f ’s instance, th a t the  action 
should be tr ie d  by a special ju ry , was on appeal 
confirm ed by S m ith , J. 0,i  the u ^
D iv is iona l C ourt on the 22nd Ju ly .

On the 19th Ju ly , however the A tto rne y - 
General moved ex p a rte  on behalf of the delen 
dant th a t the venue should be changed from  
Newcastle to M iddlesex, on the ground th a t i t  
being a case in  w h ich the Crown was interested 
and was en titled  to demand as o f r ig h t  » *™,1 a t 
bar, the A tto rney-G enera l had a r ig h t, under the
46th section of the Crown Suits A c t 1865(26• & 29 
V ie t. c. 104), on w a iv in g  his r ig h t  to a t r ia l  at bar 
to  an order fo r a change of venue. Th is m otion the
C ourt granted, bu t subsequently stayed the  order

on the ground th a t no notice had been given to  
the p la in tiffs , and ordered th a t notice should be 
given. N o tice of. m otion in  the  above-mentioned 
term s was then given, and th is  was the m otion 
w h ich  now came on fo r  argum ent.

S ir W a lte r  P h i l l im o re  (w ith  h im  -T. P. A s p in a l l) ,  
fo r the p la in tiff, against the m otion. —  A n  
action brought under the M erchant Shipp ing 
A c t 1876 to  recover damages fo r the un la w fu l 
detention of the  p la in t if f ’s ship is not an action 
in  w h ich  H e r M ajesty ’s A tto rney-G enera l on 
behalf of the Crown is en titled  to  demand, 
as of r ig h t, a t r ia l at bar, so as to  b r in g  i t  
w ith in  the operation of the 46th section o f the 
Crown Suits A c t 1865 (28 &  29 V ie t. c. 104). (a ) 
The Crown has on ly a r ig h t  to a t r ia l  at bar 
where i t  is  in terested in  its  own r ig h t  o r in  
respect of its  ancient and he red ita ry  revenues and 
prerogatives, and not where its  in terest is m erely 
tha t of one of the executive departments o f the 
State. The p rov is ion  on w h ich  the action is 
founded (the M erchant Shipp ing A c t 1876, 39 
&  40 V ie t. c. 80, s. 10) is sim ply, “  I f  i t  appears 
th a t there was no t reasonable and probable cause 
by reason of the condition of the shij), o r the  act 
o r de fau lt of the owner, fo r  the provis iona l deten
tio n  of the ship, the Board of Trade shall be liable 
to  pay to  the owner of the ship his costs of and 
inc identa l to  the detention and survey of the  ship, 
and also compensation fo r any loss o r damage 
sustained by h im  by reason of the detention or 
su rve y ;”  and i t  is fu r th e r directed th a t, “  an 
action fo r  any costs o r compensation payable by 
the Board of Trade under th is  section m ay be 
b rough t against the  secretary thereof by his o ffi
cia l t i t le  as i f  he were a corporation sole.”  I t  
cannot be contended upon the au thorities  tha t, 
under these circumstances, the C rown is en titled  
as of r ig h t  to a t r ia l  a t bar. I n  Coke’s In s titu te s , 
p a rt 2, p. 424, i t  is said, w ith  reference to  ch. xxx. 
of the second S ta tu te  of W estm inster, appo inting 
justices of assize: “ A lb e it th is  A c t be general, 
ve t a n is i  p r iu s  sha ll not be granted where the 
k in g  is pa rty , or where the m a tte r toucheth the 
r ig h t  of the k ing , w ith o u t a special w a rran t from  
the k ing , o r the assent of the k in g ’s a ttou rney.”  
I n  such cases, therefore, the K in g  was en titled  to  a 
t r ia l at bar, and the words used are applicable 
on ly  to cases in  which the K in g  is personally in te 
rested o r his p rope rty  affected. A ga in , in  R ow e  
v. B re n to n  (8 B. &  C. 737), the A tto rney-G enera l 
appeared and suggested th a t the Crown was in te 
rested in  the resu lt o f the cause, and demanded 
a t r ia l  a t bar as a m a tte r o f r ig h t, the cou rt not 
hav ing  power to  g ra n t a w r i t  of n is i  p r iv s  where 
the K in g  is pa rty , or where the  m a tte r toucheth 
the r ig h t  of the  K in g , and a t r ia l  at bar was 
granted on the a u th o rity  of 2 In s t. 424, and F itz .
N . B. 241a, t i t .  “  Procedendo;”  bu t there the p ro 
p e rty  which was the sub ject-m atter in  the  action

la ) The 46th section of the Crown Suits Act 1866 
(28 & 29 Viet. c. 104) provides th a t: Where a cause in 
which Her Majesty’s Attorney-General on behalf of the 
Crown is entitled to demand, as of right, a tr ia l at bar 
is at any time depending in any of Her Majesty’s 
Superior Courts of Law at Westminster, whether insti
tuted before or instituted after the commencement of 
this Act, and the Attorney-General states to the court 
that he waives his righ t to a tr ia l at bar, the following 
provisions shall have effect: (1.) The court, on the 
application of the Attorney-General, shall change the 
venue to any oounty in  which the Attorney-General 
elects to have the cause tried.
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belonged to  the Crown in  r ig h t  o f the D uchy of 
C ornw all, tha t is, in  r ig h t  o f its  ancient and 
he red ita ry  revenues. Then, in  F r i t h  v. T h e  Queen  
(26 L . T. Rep. N . S. 774; L . Rep. 7 E x. 365), a 
supp lian t by pe tition  of r ig h t  sought to recover 
from  the Crown a debt alleged to  have become 
due to  the person whom he represented, fro m  the 
sovereign of Oude before th a t province was 
annexed in  1856 to  the te rr ito r ie s  of the East 
In d ia  Company, and i t  was held tha t, assuming 
the East In d ia  Company became liab le  to pay the 
debt by reason of the annexation o f the province, 
the Secretary o f State in  Council fo r  Ind ia , and 
not the  Crown, was, by the provisions of the  A c t 
fo r  the be tte r Governm ent of In d ia  1858, the 
person against whom the supp lian t m ust seek his 
remedy. T ha t A c t provided, in  the same term s 
aa those used in  the 10th section o f the M erchant 
S hipp ing A c t 1876, “  T ha t the  Secretary o f State 
in  Council should and m ig h t sue and be sued as 
w e ll in  In d ia  as in  England, by the name of the 
Secretary o f State in  Council as a body cor
porate,”  and i t  was decided th a t there was a d is
tinc tion . between the  Crown and the Secretary of 
State fo r  Ind ia , and th a t the rem edy therefore 
was not by p e titio n  o f r ig h t  against the Crown, 
b u t by action against the Secretary of State. The 
proper procedure in  cases to  w h ich  the  C rown is 
a p a rty  is now to  be found in  the  P etitions of 
R ig h t A c t  1860 (23 &  24 V ie t. c. 34). I n  T h om p son  
v. F a r r e r  (47 L . T. Rep. N . S. 117; 4 Asp. M ar. 
Law  Cas. 562; 9 Q. B. D iv . 372), w h ich  was a p re
cisely s im ila r action, there was no a ttem pt to set 
up  th is  claim .

The A tto rn e y  - G e n e ra l, S ir  Charles Russell,
Q.C. (w ith  h im  I t .  S . W r ig h t  and D a n c k w e rts )  
fo r  the defendant.— The r ig h t  to  change the venue 
was probably g iven because there m ig h t be cases 
such as the present where the  action could not 
p rope rly  be tr ie d  where the  venue was o rig in a lly  
la id , and the A c t there fore gives the A tto rn e y - 
General a d iscretion assum ing th a t he w il l  not 
exercise i t  unreasonably. There is no force in  
the  argum ent tha t the  Crown can on ly  c la im  a 
t r ia l  at bar where its  personal p rope rty  is affected, 
because the Crown p ro pe rty  has now ceased to 
exist in  its  o ld  form , and has been trans fe rred  to  
the  Executive, no personal in te res t in  i t  rem ain
in g  in  the Sovereign. Nevertheless the  Crown 
reta ins its  o ld  r ig h t  to  in tervene in  actions respect
in g  it ,  I n  the A tto rn e y -G e n e ra l a n d  the  H un t,he r 
C onse rvan cy  C om m iss ione rs  v. C onstab le  (4 Ex. 
D iv . 172) i t  was he ld th a t the  p re rogative  of the 
Crown to  in tervene in  actions a ffecting  the r ig h ts  
or revenue o f the Sovereign had not been affected 
by the Jud ica tu re  A cts , and the action as i t  con
cerned H e r M a jesty ’s revenue and priv ileges was 
transfe rred  from  the  Chancery to  the Exchequer 
D iv is io n  on th a t ground. K e lly , C.B., in  his 
judgm ent in  th a t case, says th a t “  i t  was settled 
law  before the Jud ica tu re  A cts  th a t i t  was 
p a rt o f the pre rogative o f the Crown th a t the 
Sovereign was en titled  to  be an acto r in  any li t ig a 
t io n  a ffec ting  the r ig h ts  of the  Crown, and to  
determ ine in  the C ourt o f Exchequer any m a tte r 
in  w h ich the Crown is in terested?’ The re la tion  
o f the Crown to  C rown p ro pe rty  is now determ ined 
by 1 & 2 V ie t. c. 2, bu t the m a te ria l po in t at 
issue is as to  the  re la tion  o f the Crown to  the 
annual grants of money made by P arliam ent. 
T h is  appears c learly  in  the  case of B eg  v. T h e  
L o rd s  C om m iss ione rs  o f  the  T re a s u ry  „ (2 6  L . T.

Rep. N . S. 64; L . Rep. 7 Q. B. 387). I n  his ju d g 
m ent in  th a t case Cockburn, C.J. says : “  There
fore the question comes to  be, w hether the Lords 
Commissioners of the Treasury, when th is  money 
gets in to  th e ir  hands, are bound to  apply i t  as the 
servants of the Crown, o r as the servants of 
Parliam ent who vote the money. Independently 
o f a u th o rity  I  th in k  there is no doubt whatever 
we m ust look upon them  as servants of the 
Crown. The money is voted by  P arliam ent as a 
supply to  the  C ro w n ; ways and means are found 
w ith  a view  of fu rn is h in g  the necessary funds fo r 
m aking  th a t supply effectual. I t  is tru e  th a t the  
money is appropriated te a specific purpose, and 
i t  is tru e  th a t the  money can on ly  be appropria ted 
to  the purpose so specified in  the A pp rop ria tio n  
Acts. I t  is  also true , as po in ted ou t by  M r. 
Gorst, th a t the  p a rtic u la r mode o f ob ta in ing  the 
money is also prescribed by  sta tute. I t  is no t a 
supply to  be a t once handed over to  the  Crown, 
b u t i t  is a supply to  be go t a t by a certa in  
specified process, and i t  is tru e  tha t the Crown 
m ust issue w arran ts  o r orders under the sign- 
m anual to  enable the  Lo rds Commissioners o f the 
T reasury to  have th is  money pa id  to  them. B u t 
nevertheless, when the money is paid, I  can 
en te rta in  no doubt th a t i t  is  pa id  to  the  Lords of 
the  T reasury as servants of the Crown.”  The 
money ou t o f w h ich  compensation would be paid 
in  case the  p la in t if f  recovers in  th is  action is 
granted in  the same w a y :

The Merchant Shipping Act 1876 (39 & 40 Viet, 
c. 80), s. 39 ;

The Merchant Shipping (Expenses) Act 1882 
(45 & 46 Viot. c. 55), as. 3, 5, 10.

The money is granted to  the  Queen, and the 
officials who receive i t  receive i t  as servants of 
the Queen and not o f P arliam ent. The Queen 
there fore is in terested as hav ing  to  pay the 
money. The con tra ry  contention is untenable, 
because, i f  i t  were correct, the Crown w ou ld  on ly  
be able to  demand a t r ia l  at bar in  cases dealing 
w ith  the Queen’s p riva te  savings o r the  revenues of 
the  D uchy of Lancaster. The r ig h t  was never so 
restric ted . In  L o rd  B e lla m o n t’s case (2 Salk. 625) 
the A tto rney-G enera l moved fo r a t r ia l  a t bar in  
an action against the Governor o f New  Y o rk  fo r  
m a tte r done by  h im  as governor, and i t  was 
g ran ted  because the K in g  defended it .  A ga in , in  
B u ro n  v. D e n m a n  (2 Ex. 167) an action  was 
b ro ug h t against a naval commander, because, 
when engaged in  the suppression o f the slave 
trade , and in  the libe ra tion  of B r it is h  subjects 
detained as slaves, he took m il ita ry  possession o f 
a barracoon be longing to  the p la in t if f,  who was a 
Spaniard engaged in  the slave trade, and fired  
i t  and carried  away his slaves and libera ted them, 
and here i t  appears (1 Ex. 769) th a t a ru le  was 
g ranted fo r  a t r ia l  a t bar. These cases are exactly 
analogous to  the present. The r ig h t  is  broadly 
stated in  T id d ’s Practice, vol. 2, 9 th  ed it., p. 748, 
w ith o u t reservation in  these term s : “  W hen the 
Crown is im m edia te ly  concerned the A tto rn e y - 
General has a r ig h t  to  demand a t r ia l  a t bar 
(1 S tr. 52. 644 ; 2 S tr. 816; 1 B arnard  K .B . 88,
S. C.).”  I t  was allowed in  R ow e  v. B re n to n  
(8 B. &  C. 737; 3 Mann. &  R. 133-364; 449-532); 
and in  P a d d o c k  v. F o rre s te r  (1 M . &  G. 583). 
T inda l, C.J. says s h o rtly : The A tto rney-G enera l 
has ce rtified  th a t the C row n is in terested in  the 
m a tte r in  d ispute between these parties, and has 
stated th a t H e r M ajesty does no t consent th a t any
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w r i t  of n is i  p r iu s  sha ll issue in  th is  case. W e 
are there fore bound to  d irec t th a t the cause shall 
be tr ie d  a t bar. (a) I t  is subm itted, on these 
au thorities, th a t the Crown is im m edia te ly con
cerned in  the  present case, and would have been 
en titled  to  demand a t r ia l at bar.

Cur. adv. vult.
Aug. 12.— F ie ld , J.— 1This is an action b rough t 

by  a shipowner against the departm ent of State 
called the Board of Trade, to  recover compensa
t io n  fo r an alleged im proper seizure w ith o u t 
reasonable and probable cause of his ship, and the 
shipowner la id  the venue a t Newcastle, where he 
resides. The action  is brought pursuant to  s. 10 
of 39 &  40 V ie t. c. 80, against the Secretary o f the 
Board of Trade, “  by his offic ia l t i t le  as i f  he were 
a corpora tion sole.”  Upon th a t H e r M ajesty s 
A tto rney-G enera l appeared personally, and came 
here in  accordance w ith  the procedure m  these 
m atters, and a lleg ing an in te rest in  the Crown in  
the suit, prayed th a t the venue m igh t be charged 
from  Newcastle to  M iddlesex. We a t the moment 
assented to  h is prayer, understanding th a t the 
p la in t if f  had had notice of the application B u t 
i t  appeared do ub tfu l tha t he had received i t  m  
tim e. A t  a ll events he was very desirous ot 
hav ing  the question considered, and m  conse
quence of a doubt, or, I  w i l l  no t say a doubt, bu t 
in  consequence of an expression of reserve used 
by L o rd  B ram w ell, then speaking as a L o rd  
Justice of Appeal in  the A f iW ^ e n e r a Z  v. 
G rossm an  (14 L . T. Bep. N . S. 856 , 4 H . • >
L . Bep. 1 Ex. 3 8 1 ), m y bro ther and I  though t i t  
desirable tha t the m atte r should be dis^ ssef ’ 
p a rtic u la r ly  also having regard to  the var ous 
changes in  procedure w h ich  have taken place 
d u rin g  the last few years, in  order *°see whether 
o r not a n y th in g  had occurred to eP 
C rown of its  o r ig in a lly  undoubted r ig h t  to  a
t r ia l  a t bar. . , ,, . . in

Now  the present state o f the m atter is t h w . In  
1865 an A c t of Parliam ent was passed fo r the p u r
pose of im p rov in g  and reg u la ting  the p r 
Crown suits, and to  deal w ith  ,
the Exchequer side and causes in  the Exchequer, 
bu t also in  sect. 46 to deal w ith  other m at ers of
w h ich th is  is one, a n d the  enactment there is th is  .
W here a cause in  which H e r Majes y  7
General on behalf of the C row n is en titled  to  

„  of r ig h t
depending m  any of the bupenor >
A tto rney-G enera l states to the cou rt th a t he
waives his r ig h t  to  a t r ia l  at bar, a g 
th ings  the court, on the applica i  
A ttorney-G enera l, sha ll change the venu . , Z
county in  w h ich  the A ttorney-G enera 
have the case tr ied . T h e  A ttorney-G enera l ihd 
in  pursuance of th is  A c t, appear, and^ be asŝ te“  
th a t he was en titled  on behalf of the Crown to 
demand as of r ig h t  a t r ia l  at bar upon g
of the C row n’s interest in  the  lit ig a tio n , a ^
fu rth e r, th a t he waived th a t r ig h t, an 
applied to  us to  change the venue tc»the c o u n tj 
of M iddlesex. Now  the language o f the A c t i  
very  clear and plain. I t  is, tha t w .ipmand
M ajesty ’s A tto rney-G enera l is en titied  to  demand 
a t r ia l  a t bar as o f r ig h t,  the consequence follows

(a) In  that case, in addition to the oasMabove^ted, 
reference was made to  1 Vantr. <4, , ¿15.
2 Str. 816; Beg. v. Banks, 2 Salk. 651; 6 Mod. zao,
Cowp. 161.
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th a t he has a r ig h t  to  have, and the courts sha ll 
give h im , the venue w h ich  he elects to  have. I t  
is new legis la tion, a lthough based to  some extent 
on the old prerogative. The question, therefore, 
is a ve ry  p la in  one here, and a ve ry  simple one. 
I t  is whether or no t th is  is a cause in  w h ich  H e r 
M a jes ty ’s A tto rney-G enera l is en titled  to  demand 
a t r ia l  a t bar as a m a tte r of r ig h t. T ha t ques
t io n  has to  be decided in  the  o rd in a ry  way, by 
a u th o rity  and precedent, and the views w hich 
w rite rs  of text-books and judges and others have 
he ld w ith  regard  to  the m atter. Now  o rig in a lly , 
every cause, as is w e ll known, was a t r ia l  a t b a r ; 
th a t is, u n t i l  the  w r it  of n is i  p r iu s  was in tro 
duced by the S ta tu te  of W estm inste r a ll cases 
were tr ie d  before the bench a t W estm inster, and 
the  S ta tu te  of W estm inster was passed fo r  the

Eurpose of re liev ing  the  subject of th is . I t  had 
een the practice grow n up before th is  s ta tu te  

was passed fo r  the justices in  eyre to  t r y  any 
cause th a t was ready fo r  tr ia l,  before the 
re tu rn  of the d is tr in g a s , and i t  was com m only 
done except in  a ll im p o rtan t cases, (a ) Then 
the S ta tu te  o f W estm inster the Second (13 
Edw. 1, c. 30) gave the subject a w r i t  of n is i  
p r iu s  w h ich  enabled h im  to  t r y  a cause i f  
any of H e r M ajesty ’s judges should f irs t  come 
in to  the county where the venue was la id . (6)

(а) The ancient justices in eyre, jus tic ia rii in  itinere, 
were directed by Magna Charta, 0. 12, to be sent into 
every county once a year, to take or receive the verdict 
of the jurors or recognitors in  certain actions then 
called recognitions or assizes, the most difficult of which 
they were directed to adjourn into the Court of Common 
Pleas, to be there determined: (Steph. Comm. Bk. V. 
c. V., 8th ed. vol. 3, p. 352.) The ju ry  process of 
distringas juratores, in the award of which the proviso 
of nisi prius used to be inserted, was abolished by 
15 & 16 Viot. c. 76, s. 104: (Ibid. p. 355.)

(б) On reference to Tidd’s Practice, p. 747, we find the 
following passage:—“  Before the Statute Westminster 2 
(13 Edw. 1, c. 30) oivil oauses were tried either at the 
bar, before all the judges of the court, in  term tim e ; 
or where of no great moment before the justices in  eyre ; 
a practice having very early obtained of continuing the 
cause from term to term, in  the court above, provided 
the justices in  eyre did not previously come into the 
county where the cause of action arose; and if  i t  
happened that they arrived there w ith in that interval 
then the cause was removed from the jurisdiction of the 
justices at Westminster to that of the justices in eyre.”  
The Statute of Westminster the Second having 
abolished the justices in evre, and having substituted 
justices of assize, gave them jurisdiction in certain 
specified cases. The statute is in Latin, and i t  is 
worthy of notice to point out a seeming error in transla
tion which appears both in Ruffhead’s edition of the 
Statutes, and also in Coke’s Institutes, part 2, p. 421. 
The statute, after providing for the appointment of 
justices of assize, proceeds: “  Atterminentur inquisi- 
tiones capiendae de transgressionibus placitatis coram 
justitiariis de utroque banco, nisi ita  enormis sit 
transgressio quod magna indigeat examinations. 
According to Ruffhead’s Statutes, and in Coke’s Insti
tutes the meaning of this passage is that, “  inquisitions 
of trespass shall be determined before the justices of 
both benches, except the trespass be so heinous that i t  
shall require great examination.”  In  other words, in 
quisitions of trespass, which are not so heinous as to 
reauire great examination, are to be determined by the 
iustices of either bench, and not as one would have 
exnected by the justices of assize. When i t  is 
remembered that the statute is providing what oauses 
shall be tried by the justices of assize, i t  would seem 
that the oorrect translation is, “  Inquisitions to be 
taken of trespasses, pleaded before the justices of either 
bench shall be determined by the justices of assize, 
unless the trespass be so heinous that i t  requires great 
examination.” This is the translation given in Tidd s
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B u t th a t sta tu te d id  no t b ind  the Crown, and 
the consequence of th a t was and is, th a t the 
C rown reta ined its  pre rogative of t ry in g  at 
W estm inster. I t  was no t bound by the statute 
a t a ll, and although the subject had the r ig h t the 
Crown was no t bound by it ,  and th is  state of 
th in gs  has existed, the Crown re ta in in g  its  r ig h t. 
The practice has been un ifo rm  from  th a t tim e  
down to  the  present fo r  the  Crown to  be en titled  
as o f r ig h t  to  a t r ia l at bar, and the mode in  
which th a t r ig h t  has been asserted has in va ria b ly  
been th a t wh ich H e r M a jesty ’s A tto rney-G enera l 
on th is  occasion pursued, namely, by appearing in  
cou rt and s ta tin g  tha t the Crown has an in te rest 
in  the s u it and c la im ing to  have a t r ia l  a t bar, or, 
as in  th is  case, w a iv ing  the  r ig h t  to  his t r ia l  a t bar,, 
bu t asking to  have the venue changed.

Now  the cases are ve ry  numerous. The Crown 
m ay be in terested because i t  is a p a rty  to  the 
su it, or i t  m ay be p r io r  in  in te re s t; or, though the 
lit ig a tio n  is between tw o  subjects, s t i l l  the Crown 
m ay be interested, and m ay therefore c la im  an 
in te rest as though i t  were ac tua lly  a pa rty . F irs t  
o f a ll, there are the cases in  which the  Crown 
was a pa rty , and the most im p o rtan t case of th a t 
k in d  was the case of R . v. H a le s  (2 S tr. 816). That 
was a case in  w h ich  the Crown was a p a rty  
because i t  was an in d ic tm e n t— a Crown case. 
In  th a t case the  prosecutor was a p riva te  prose
cutor, b u t the  Crown tho ugh t r ig h t  to  intervene, 
and the  cou rt allowed the in te rven tion  and gave 
the C rown accord ing ly  a t r ia l  a t bar. Therefore, 
a lthough the Crown was nom ina lly  a pa rty , and 
was no t the actual person prosecuting, s t i l l  being 
a p a rty  the cou rt gave the Crown the r ig h t  on 
th a t occasion. Then there is another case in  which 
the C rown was suing in  a c iv i l m atter. T ha t was , 
a case o f R . v. Webb (1 S iderfin , p. 412). In  th a t ! 
case the Crown was suing fo r the embezzlement j 
of stores by a servant, and there i t  was d is tin c tly  
la id  down, and has been fo llow ed ever since, and ! 
was afterw ards affirm ed by the cou rt in  the case ! 
o f the A tto rn e y -G e n e ra l v. C h u r c h i l l (8 M . & W . j 
171), th a t the Crown has the r ig h t, as the K in g ’s j 
prerogative, to  t r y  his personal actions where he 
pleases. Now, in  a ll these cases the Crown was 
ac tu a lly  a p a rty  to the lit ig a tio n , e ithe r in  its  
capacity of a body corporate suing fo r money 
be longing to  it ,  or else ac tin g  as the prosecutor. 
Then, in  a case of the A tto rn e y -G e n e ra l v. B a rk e r  
(26 L . T. Rep. N . S. 34; L . Rep. 7 Ex. 177), 
the Crown was the lady  of the  manor, and in  
th a t case also the Crown was held en titled  and 
had its  t r ia l  a t the bar. A ga in , the same th in g  
occurred in  the A tto rn e y -G e n e ra l to the P r in c e  o f  
W ales  v. G ro ssm an  (14 L . T. Rep. N . 8. 856;
4 H . &  C. 568 ; L . Rep. 1 Ex. 381) in  more 
m odern tim es. Th is was the case w hich in 
duced m y b ro the r and m yself to  consider the 
m atter, because in  th a t case the venue was 
changed in  the mode w h ich  the A tto rney-G enera l 
suggested, bu t the  cou rt expressly changed the

Practice, p. 747, and in support of i t  is to be noticed the 
fact that the inquisitions here referred to “ are not to be 
so heinous as to require great examination.”  The 
meaning of this qualification would seem to be, that 
such inquisitions are to be tried by the justices of the 
bench, whereas the matters which are not of such ! 
moment are to he determined before the justices of 
assize. _ On referenoo to the statute i t  w ill be found tha t 
a distinction is throughout drawn between simple 
matters and matters of difficulty, the latter being con
fined to the justices of the bench,—Ed .

venue upon the o rd in a ry  ground of convenience, 
and reserved the question w hether o r no t the 
Crown as of r ig h t  could change the venue, Lo rd  
B ram w ell saying th a t before he held tha t, he 
should lik e  to  take tim e  fo r fu r th e r  consideration, 
and th a t was the reason w hy we also took fu rth e r 
tim e  to  consider. These cases to  w h ich  I  have 
adverted are a ll of them  cases in  w h ich  the  Crown 
was a p a rty  by  r ig h t. B u t the r ig h t  of the 
Crown is not lim ite d  to cases of th is  description, 
because the Crown may by a lleg ing  an in te rest 
in tervene in  lit ig a tio n  between subjects. Now, I  
en te rta in  some l i t t le  doubt m yself whether i t  
is suffic ient fo r  the Crown m erely to  allege 
an in terest. M y  b ro th e r’s judgm ent, which 
I  am go ing to  read im m edia te ly, seems to  th in k  
i t  is suffic ient. I  should enterta in  a good deal of 
doubt about tha t, and I  asked the A tto rn e y - 
General the question, and he answered me 
fra n k ly  th a t he was no t prepared to  say tha t 
the  pre rogative of the Crown w ent to th a t ex
ten t, and th a t the  court could not in qu ire  in to  the 
question fo r  the purpose o f seeing w hether o r not 
there was such an in te rest in  the  Crown, not fo r 
the  purpose of go ing in to  the  proof of i t ,  bu t as 
reasonably e n t it lin g  the Crown to  the priv ilege . 
Now, the cases in  w h ich th is  has happened are 
f irs t  o f a ll, the well-know n case of R ow e  v. B re n to n  
(8 B. &  C. 737), in  w h ich  the defendant was 
a lessee under the Crown as D uke o f C o rn w a ll; 
and another case of P a d d o ck  v. F o rre s te r  

t (1 M . &  G. 583), in  which the defendant ju s tifie d  
under a demise by the Crown. I n  both these 
cases there was a personal in te rest in  the  Crown 

! in  the  suit. Property of the Crown was sought 
1 to he affected by it ,  and the A ttorney-G enera l 

cla im ed and exercised, w ith o u t objection, his r ig h t 
to  a t r ia l  a t bar.

Then comes the question w h ich  we have to 
decide in  th is  case. I t  was argued on behalf 
o f the p la in tiff, th a t th a t was the tru e  l im it  
o f the Crown’s r ig h t, and tha t the Crown had 
on ly  the r ig h t  to  a t r ia l at bar where its  own 
personal in te rest was concerned, its  p roperty , its  
personal feelings, o r its  personal m atters con
nected w ith  its  revenue, and th a t these were 
the on ly m atters in  which the Crown could have 
th is  r ig h t. B u t th is  argum ent is absolutely 
inconsistent w ith  L o rd  B e lla m o n t’s case (2 Salk. 
625), in  w h ich an action be ing b rough t against 
the Governor o f New Y o rk  at th a t tim e, 
the Crown intervened, c la im ing  the r ig h t  to 
defend its  own servant, and a t r ia l  at bar was 
granted. Again, in  a more recent case, of B u ro n  
v. D e n m a n , an action was b ro ug h t against the 
captain of one of H e r M a jesty ’s ships. The 
M in is te rs  of the Crown adopted and ra tifie d  
the act of the  defendant, and in  th a t case a 
t r ia l a t bar was claimed and had. Therefore, in  
those cases, the p riv ile ge  of the Crown seems to 
have been carried fu rth e r, and beyond the l im it  
th a t i t  was argued on behalf of the p la in t if f  was 
the tru e  lim it .  Since then the C rown Suits A c t 
has been passed. T ha t A c t was passed in  1865, 
and c learly recognises the  p riv ile ge  o r preroga
tiv e  o f the Crown. Therefore, whatever m ig h t 
have been the  state of th ings i f  the m a tte r had, as 
i t  were, lapsed, i t  is pe rfec tly  clear th a t the 
Leg is la ture  has recognised and fo rtif ie d  the p r iv i
lege of the Crown to  a change of venue. I t  also 
seems reasonably clear, fro m  the case o f A tto rn e y -  
G e n e ra l a n d  T h e  H u m b e r C onse rvancy Commis-
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sioners  v. C onstab le  (4 Ex. D iv . 172), th a t the 
Jud ica tu re  A c t  has no t in te rfe red  w ith  the p re 
rogative of the Crown in  th is  respect. There
fore, the on ly  question now to  consider is, w hether 
o r no t th is  is an action in  w h ich  the  Crown 
may as of r ig h t  c la im  a t r ia l  at bar. I t  is, in  the 
f irs t place, a personal action, and therefore comes 
w ith in  the case of Reg. v. Webb. I t  is also an action 
to  w h ich  I  th in k  the  Crown is a d irec t pa rty , 
because the C rown is being sued, in  tru th , by 
means of its  departm ent, th a t is, the President 
and Council o f the Board o f Trade and F ore ign 
P lantations, the President being a M in is te r of 
H e r M ajesty and the o ther persons ac tin g  under 
h im  being her servants. F u rth e r, i t  seems to  me 
qu ite  clear the case fa lls  w ith in  the p rinc ip le  of 
L o rd  B e lla m o n t ’s case, and th a t the Crown nas a 
r ig h t  to in tervene to  defend the acts of its  
servants. Independently  of tha t, the A tto rn e y - 
General p u t the case upon a th ird  ground, which 
seems to me to  fu r th e r  remove any doubt, and th a t 
is, th a t by sect. 39 of the M erchant S h ipp ing  A c t, 
i f  the  p la in t if f  sha ll succeed, the compensation 
w h ich he is to  be e n tit le d  to  is to  he p rov ided fo r  
out o f  the moneys annua lly  voted to  H e r 
M ajesty by  P a rlia m e n t; and then the  A tto rne y - 
General re ferred to the case o f Reg. v . The L o rd s  
C om m iss ione rs  o f  the T re a s u ry  (26 L . T. Rep.
N . S. 64; L . Rep. 7 Q. B. 387) to  establish a po in t 
w h ich is ve ry  clear, namely, th a t a ll the  moneys 
w h ich are paid in to  H e r M ajesty ’s T reasury are 
H e r M ajesty ’s moneys, and therefore the  Crown 
has a d irec t in te rest in  p ro tec ting  them. rl hat is 
the view I  take of the case, and I  therefore th in k  
th is  m otion  m ust be granted w ith  costs.

F ield , J. then read the  w ritten  judgment of
W ills, J.—T his  is an action b rought under the 

provisions o f the 39 & 40 V ie t. o. 80. s. 10, against 
the Secretary of the Board of Trade, to  recover 
compensation fo r  the detention alleged to  be 
w ith o u t reasonable and probable cause of a sea
go ing vessel, by  an officer of the Board of Trade, 
ac ting  under sect. 6 of the same A ct. The 
A ttorney-G enera l, s ta tin g  th a t the Crown is 
in terested in  the lit ig a tio n , and th a t he waives a 
t r ia l at bar, claims. under the  P ^ ^ io n s  of the 
Crown S uits  A c t 1865 (28 &  29 V ie t. c. 104), 
s! 46 th a t the cou rt sha ll f d e r  the venue to  be 
changed from  Newcastle to  M iddlesex, as the 
countv in  which he elects to  have the cause tr ie d  
As bv the term s of sect. 46, the  A ttorney-G enera l
^ e n t i t le d  to  the order he f  a im s m  any cause in
w hich the Crown is en titled  ^  in a ffirv
r ig h t  a t r ia l  at bar, the on ly  m present
is whether the Crown is so en titled  m i t e  present
case. In  consequence o f a V p r ince
Bram w ell, B. in  T h e A U o ^ e jQ e n ^ a lo f t U F m n c ^  
o f  W a les  v. C ro ssm a n  (4 H . *  0 . 57d, ‘ k

w  o okc . r Ren 1 Ex. 381 as to the extent Rep. N . S. 856 , C. ttep. 1 a m atter,
of the r ig h ts  of the Qrown t The
we took tim e  to  consider our ] g ■ 
au thorities seem to  me cone u.si . lit ig a tio n  
where the  C ro w n .is .
whether c iv il or crim inal, th  . , .  j.J0
is entitled to demand a tr ia  a > Crown
is entitled to i t  on his statement that the. Crown
is interested, and w ith o u t mo .
•he p e n  of the Crown to a£  / I n "  X » *  
treated in  argum ent, as I  th in
branch of the B o y d  r t « 1" ¿ J  £ c 3 E  
notions on any question a liecung v

r ig h ts  of the Crown are o f g reat importance,
I  w il l p resently state m y views o f the o r ig in  and 
h is to ry  of the  r ig h t ; bu t o f its  existence I  have 
no doubt. I t  is said in  C h it ty ’s P ractice 
(12th edit. p. 376) to  be the  r ig h t  of the Crown 
in  cases in  w h ich  the Crown is “  ac tu a lly  and 
im m edia te ly in te re s te d ” — adjectives o r adverbs 
are parts of speech which requ ire  to  be watched, 
and in  m y opin ion the  adverbs here used are 
m isleading. In  R ow e  v. B re n to n  (8 B. &  C. 737) 
a t r ia l  at bar was granted in  a case in  w h ich 
the defendant ju s tifie d  alleged m in in g  trespasses 
under a g ran t fro m  the D uchy of Cornwall, there 
being at th a t tim e  no Prince of Wales, so th a t 
the duchy was in  the hands of the  Crown. The 
Crown would not have been bound by the  ju d g 
m ent between the parties, and was on ly  in terested 
in  the sense in  w h ich  any subject is. in terested 
in  a decision o f the  courts upon points of law 
o r fac t w h ich are iden tica l w ith  those w h ich  m ay 
govern h is own r ig h ts  e ither w ith  respect to  one 
o f the parties to  the su it in  question o r as to  
strangers. In  B ro w n  v. L o r d  G ra n v il le  (1 H a rr . 
&  W o ll. 270) a t r ia l  a t bar was granted on an 
a llegation by the A tto rney-G enera l th a t the  r ig h ts  
of the K in g  in  respect of the  D uchy o f Lancaster 
would come in  question ; in  F a d d o c k  v. F o rre s te r  
(1 M. &. G. 5 8 3 ), upon a ju s tifica tio n  by thedefen- 
dant under grants from  the  Crown of the r ig h t  o f 
g e ttin g  coal. In  a ll these cases, w h ich are not an 
exhaustive lis t,  bu t examples of a class of cases in  
w h ich  a t r ia l at bar has been always granted, the 
in te rest o f the Crown, however substantia l, is 
in d ire c t and not im m ediate. N o p riva te  person 
w ould be considered “  as in terested ”  in  the l i t i 
ga tion  so as to  make h im  e ither a necessary o r 
even a possible p a rty  to  the contest. I n  L o rd  
B e lla m o n t’s case (2 Salk. 625) the  rep o rt is  ve ry  
s h o r t ; and the ro ll, i f  i t  exist in  the Record- 
Office, is very d iff ic u lt to  find , (a ) b u t I  th in k  i t  
su ffic ien tly  appears from  the short rep o rt in  
S a lk e ld th a t L o rd  B ellam ont was sued by some 
one fo r some act done by  h im  as G overnor o f 
New  Y o rk , and tha t the  Crown undertook his 
defence upon th a t ground. In  B u ro n  v. D e n m a n  
(reported on po in ts  of law  in  2 Ex. 167), the defen
dant was sued fo r  acts done by  h im  as a na.val 
officer in  command of one of H e r M a jesty ’s ships, 
and the Crown took upon its e lf  h is defence. A  
t r ia l  a t bar was had— I  have caused the ro l l to  be 
inspected to  see w hether the t r ia l  at bar was had 
on the demand of the  A ttorney-G enera l, b u t i t  is 
incomplete, and stops a t the award of ven ire . I  
believe, however, th a t there is no doubt the  t r ia l  
at bar was had on the demand o f the  A tto rn e y - 
General. In  L o rd  B e lla m o n t's  case i t  is so stated 
in  the report. In  ne ithe r o f these cases can the 
in te rest o f the Crown be term ed “  actua l ”  o r 
« im m ediate.”  In  R . v. H a le s  (2 S tr. 816), w h ich 
was a prosecution fo r  a misdemeanour, a t r ia l  a t 
bar was refused to  the A tto rney-G enera l app ly
in g  on behalf o f a p riva te  prosecutor, b u t g ranted 
on his a fte rw ards s ta tin g  th a t the C rown had 
taken un the prosecution. In  Reg. v. C astro  (30 
L  T  Rep. N . S. 320; L . Rep. 9 Q. B. 350) a t r ia l  
at bar was granted on the demand of the

(a) The only index to the rolls of this date is an index 
of defendants. Lord Bellamont’s name is not to be 
found in  it .  The records of this period arc entered as 
of the respective terms in which issue was joined, often 
many terms before that in which the tr ia l was had, and 
of whioh the oase appears in the reports.
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Atto rney-G enera l prosecuting on behalf of the 
Crown.

These cases make i t  abundantly  clear th a t the 
r ig h t  to  a t r ia l at bar exists when demanded on 
behalf of the Crown in  cases in  w h ich e ither the 
p riva te  r ig h ts  of the Sovereign in  respect of the 
estates and prope rty  to  which, o r to  the fru its  of 
which, the Sovereign is en titled  fo r  the personal 
use or advantage o f the Sovereign are in  question, 
and in  cases in  w h ich the Sovereign intervenes in  
a d iffe rent capacity, as the head of the State, and 
authorised by the C onstitu tion , th rough  the re 
sponsible M in is ters o f the Crown, to  enforce law  
and good government, and to  a ffo rd  the pro tection 
of the State to pub lic  officers sued in  courts of 
jus tice  fo r acts done by them  in  the discharge of 
the ir duties as servants of the Crown. I t  is clear 
also th a t the  r ig h t  applies equally to  c iv i l cases 
and to  c rim ina l prosecutions w h ich  have been 
removed by c e r t io ra r i to  the Queen’s Bench, and 
w hich have so became subject to  many of the 
incidents o f c iv il tr ia ls . I t  w ou ld  be more accurate 
to  say th a t the r ig h t  exists in  cases in  w h ich  the 
Crown is in terested than to  confine i t  to  cases in  
w h ich the in te rest of the Crown is actual and 
im m e d ia te ; probably w hat the learned w rite r  
meant was to  exclude cases o f o rd inary  c rim ina l 
prosecution, in  wh ich the Crown is m erely the 
nom inal prosecutor, the  d is tinc tio n  between w hich 
and cases in  which the prosecution is rea lly  th a t 
of the Crown, is il lu s tra te d  and emphasised by 
the  tw o branches o f the case of B .  v. S a le s  
(2 S tr. 816), where the t r ia l  at bar was refused to 
the  A ttorney-G enera l as counsel fo r a p riva te  

rosecutor, bu t awarded on his application on 
ehalf of the Crown. In  m y opin ion i t  is  sufficient 

fo r  the A ttorney-G enera l to  allege, o r surmise (in  
the language of the older cases) th a t the  Crown 
is interested in  the litig a tio n . A s a m a tte r of 
p ro p rie ty  o r courtesy he may state the ground 
fo r  the allegation, b u t I  do no t th in k  he is bound 
to  do so, or th a t the court can require  i t  o f him . 
T h is  appears to  me to  be abundantly  clear on the 
au thorities. I f ,  however, i t  were necessary to 
consider how the Crown is in terested in  the 
present action, I  th in k  i t  clear, as I  have pointed 
out, th a t the r ig h t  exists where the  in te rest of 
the  Crown is th a t of p ro tec ting  the servants of 
the great departm ents of State, or of conducting 
such lit ig a tio n  as m ay be necessary fo r the 
efficient conduct of the pub lic  adm in istra tion . 
The case of B eg. v. T h e  L o rd s  C om m iss ioners  o f  
the T re a s u ry  (26 L . T. Rep. N . 8. 64; L . Rep. 
7 Q. B . 387) shows th a t in  the most correct legal 
phraseology the Commissioners of the Treasury, 
though adm in is te ring  funds whose destination 
is fixed by A c t  o f Parliam ent, are servants of 
the  Crown, and no t o f Parliam ent, or of the 
public, nor to  be otherwise described than 
as servants o f the Crown. The same propo
s itio n  m ust ho ld  o f the persons serving in  
o ther pub lic  departments. I  proceed to  inqu ire  
w hat is the  o r ig in  o f the r ig h t  in  question, and I  
th in k  i t  clear th a t i t  is  in  no accurate sense a 
branch of the Royal prerogative, bu t the su rv iva l 
o f a ve ry  ancient state o f th ings, in  w h ich  the 
Crown in  respect of lit ig a tio n  stood upon the 
same foo ting  as the subject, the difference 
between the position of the Crown and the sub
je c t in  the present day being due s im p ly  to the 
fac t th a t the Crown no t being expressly named 
o r included by necessary im p lica tion  in  the

various statutes w h ich have since then m odified 
the r ig h ts  of the  subject, s t i l l  reta ins r ig h ts  
w h ich  have been taken away from  the subject. 
T ha t th is  is so as regards the r ig h t  of the  Crown to  
determ ine the place of t r ia l  of an in fo rm a tion  filed 
by the A tto rney-G enera l on behalf of the Crown is 
shown by the learned and in te res ting  judgm ent 
of the C ourt of Exchequer in  B .  v. L o rd  C h u rc h il l  
(8 M. &  W . 171, 193), where i t  is la id  down th a t 
the r ig h t  to  la y  the venue where the actor in  the 
lit ig a t io n  chose was once common to  Crown and 
sub je c t; th a t the r ig h t  of the subject to keep 
the venue where i t  was once la id  has been m odi
fied by leg is la tion, whereas th a t o f the  Crown 
has not because the statutes in  question do not 
b ind the Crown, and where the alleged prerogative 
r ig h t  of the  Crown to  change the venue at its  
option was denied, and a ru le  fo r  th a t purpose 
w h ich  had o rig in a lly  been granted absolute in  the 
f irs t  instance on the  m otion of the A tto rn e y - 
General was, a fte r fu l l  argum ent and tim e  taken 
to  consider the  judgm ent, discharged. In  the 
same way tr ia ls  at bar were anciently had in  a ll 
causes whether at the su it of the Crown o r o f an 
in d iv idu a l. B u t by the second S ta tu te  of W est
m inster, c. 30, a w r it  of n is i  p r iu s  was granted, 
the effect o f w h ich was to  deprive the subject of 
the r ig h t  to  a t r ia l  a t bar. In  Bacon’s A b r. t it .
“  T r ia l ”  (E) i t  is said : “  B y  the S ta tu te  o f W est
m inste r the  Second, c. 30, tr ia ls  a t bar w h ich  were 
before had in  a ll causes were confined to  such 
causes as by  reason of the greatness o r va rie ty  
of the m atters in  question require  a more solemn 
exam ination.”  A ga in  : “  The A tto rney-G enera l 
m ay p ra y  a t r ia l a t bar in  any c iv i l cause wherein 
the K in g  is interested, fo r, as the S tatute of N is i 
P rius does no t extend to  h im , the K in g  has a 
r ig h t  to  t r y  every c iv i l cause in  w h ich  he is 
in terested a t bar.”  See also Com. D ig . t i t .  “  T r ia l ”  
(C, a .) I n  P a d d o ck  v. F o rre s te r  (1 M. &  G. 583) a 
t r ia l  at bar was ordered on the  suggestion o f the 
A tto rney-G enera l th a t the Crown was interested 
in  the m a tte r of dispute. The L o rd  Chief Justice 
(T indal, C.J.) said: “ The A ttorney-G enera l has 
stated th a t H e r M ajesty does not consent th a t 
any w r i t  of n is i  p r iu s  shall issue in  th is  case. 
W e are therefore bound to d irect th a t the cause 
shall be tr ie d  at bar.”  In  a note to  th a t case the 
learned ed ito r says : “  As the K in g  is not named 
in  the second S tatute of W estm inster, c. 30, which 
gives the w r i t  o f n is i  p r iu s ,  a n is i  p r iu s  is  not 
grantab le where the K in g  is a p a rty  or where the 
m a tte r in  question in  an action between subjects 
touches the K in g ’s r ig h t, w ith o u t a special 
w a rran t from  the K in g  o r the assent of the 
A tto rney-G enera l ”  (p. 586, note a). See also 
B e x  v. J o llif fe  (4 T. R. 285, 288, and 292).

T h is  view  of the o r ig in  of the r ig h t  now unde 
consideration is o f m uch h is to rica l in terest. I  am, 
speaking fo r  myself, convinced th a t in  the early 
periods of our legal h is to ry  the Sovereign sued 
exactly as the subject d id— by the same w r it,  
p e r  a t to rn a tu m  su u m , w ith  the same process 
and the same incidents in  a ll respects. The 
r ig h t  of the Crown to  b r in g  an action in  
the o rd ina ry  sense of th a t word, and as dis
tinguished from  an in fo rm ation , was affirm ed 
in  B ra d la n g h  v. C la rk e  (48 L . T. Rep. N . S. 681; 
8 App. Cas. 354), and in  the course of th a t case 
tw o precedents of such actions from  the Year 
Books of the  re ign  o f H e n ry  IV .  were cited : (see 
p. 375.) I t  was not called to  the notice of
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th e ir  Lordsh ips th a t the  P la c ita  de Quo W a r-  
ra n to  are fu l l  of such ac tions ; the records 
there set fo rth , m any of them  a t fu l l  
length , date from  the 6th Edw. 1 to  the  4 th  of 
Edw. 3. Some years ago I  had occasion to 
examine them very  care fu lly  and exhaustively 
w ith  reference to  th is  question, and I  am able 
to  say th a t there are ve ry  numerous entries—  
— certa in ly  hundreds, i f  not more of records or 
common actions brought by the Sovereign against 
subjects, w ho lly  undistinguishable in  the manner 
of o rig ina tion , and in  every stage of procedure, 
and every other inc ident connected w ith  i t  from  
an ord inary  action between subject and subject, 
and I  have found none w hich indicate any d iffe r
ence in  the mode of su it o r incidents of process 
o r t r ia l  between actions by the K in g  and actions 
by the subject. There are entries of the  same 
character—though, fro m  th e ir  abbreviated nature, 
less conclusive— in  the A bbrev ia tio  P lacitorum , 
w h ich  ca rry  the  evidence back to  the re ign  of 
R ichard I.  The r ig h t  o f the Crown, therefore, 
to  a t r ia l  at bar is, in  m y opinion, no t a branch of 
the prerogative, bu t an in te res ting  and in s tru c 
tive  su rv iva l in  the case of the Crown of a state 
of th ings in which, a t an early period of our legal 
h is to ry, the  r ig h ts  of the Crown and subject were 
identical. The mode in  w h ich  the Crown can 
cla im  a t r ia l  at bar, on the other band, affords a 
genuine instance of prerogative _ r ig h t, fo r  the 
Crown can here do what no subject ever could 
d o ; the A ttorney-G enera l can allege on his own 
a u th o rity  tha t the Crown is in terested in  the 
sub ject-m atter of the su it, and upon such allega
tio n  can intervene, and having done so can cla im  
the ancient r ig h t  of bo th Crown and subject, 
which fo r m any centuries has been taken away 
from  the subject by legislation.

F ield , J.—The judgment of the court there
fore is, tha t the rule be made absolute, w ith  costs.

B .  8 .  W r ig h t  having in tim a ted  th a t by in 
advertence M iddlesex had been inserted in  the 
ru le  instead of London,

A s p in a l l ,  fo r  the p la in t if f,  consented.
B id e  abso lu te , th a t  the venue be changed to 

L o n d o n , w ith  costs.
Solic ito rs fo r  the p la in tiff, B o tte re ll and Boche.
S olic ito r fo r the defendant, T h e  S o lic ito r  to the  

B o a rd  o f  T ra d e .

SuptMB Court of Jubicaturt

COURT OF APPEAL.

Ju n e  1 a n d  2,1886.
(Before the L o u r  Chancellor (Herschell), L o rd  

Esher, M.R., and F ry, L.J ., assisted by 
N a u tica l Assessors.)

T he M ain , (a )

ON APPEAL PROM THE ADMIRALTY DIVISION.

C o llis io n — O v e rta k in g  a n d  ove rtaken  sh ips— F la re -  
u p  l ig h t— B e g u la tio n s  f o r  P re v e n tin g  C o llis io n s  
a t Sea, a rts . 3, 11, 20.

W here  one o f  tw o  sh ips  is  a b a ft the beam o f  the

(a) Reported" by J. P. A spin all  and Butler asp in a ll , Esqra..
'  Barristers-at-Law.

o the r i n  such a  p o s it io n  th a t the  _ h in d e r  sh ip  
ca n n o t see the s ide  lig h ts  o f  the le a d in g  s h ip , a n d  
the fo rm e r  is  g o in g  a t  a  g re a te r speed th a n  the  
la tte r , a n d  g e tt in g  n e a re r to her, the la t te r  is  a  
“  sh ip  w h ic h  is  be ing o ve rtake n  by a n o th e r ”  
w ith in  the  m e a n in g ' o f  a r t .  11 o f  the B e g u la tio n s  

f o r  P re v e n tin g  C o llis io n s  a t  S ea, even tho ugh  
the h in d e r  s h ip  broadens on he r q u a r te r ; a n d  she 
is  in  such c ircum stance s  bo und  to  show a  s te rn  
l ig h t  i n  su ffic ie n t tim e  to enable the o ther, by the  
exercise o f  reasonab le  p re c a u tio n s , to a v o id  r is k  o f  
c o llis io n .

The Reiher (46 L .  T . B ep . N . S . 767; 4 A sp . M a r .  
L a w  Gas. 478) o ve rru le d .

T his was an appeal by the defendants in  an action 
brought by the owners of cargo on the barque 
K a la ja  against the' steamship M a in  fo r the loss 
thereof by collision. S ir  James Hannen found 
the defendants’ steamship M a in  alone to  blame 
fo r the collision.

The collis ion occurred in  the N o rth  A tla n tic  
about 1.30 a.m. on the 14th A p r i l 1885, and in  
consequence thereof the K a la ja  and her cargo 
were to ta lly  lost. The owners of the cargo there
upon in s titu te d  the present action i n  re m  against 
the owners of the M a in .

The facts alleged on behalf of the p la in tiffs  
were as follows A t  about 1 a.m. on the 14th 
A p r i l  1885, the barque K a la ja ,  of 666 tons reg ister, 
laden w ith  the p la in tiffs ’ cargo, was in  the A tla n tic  
Ocean, in  the course of a voyage fro m  Jamaica to  
H avre  The w ind  was a moderate breeze from  
about W .N .W . to  N .W ., and the weather was fane 
and clear, bu t ra the r overcast. The K a la ja  was 
^ a ir in g; about fou r to  five knots, steering about 
N .E . by E. |  E. true. H e r side lig h ts  were du ly  
exhibited, and b u rn ing  b r ig h tly , and a good look
out was being kept. In  these circumstances 
those on the' K a la ja  saw the  masthead lig h t o i 
the M a in  d is tan t about five miles, and bearing 
about three po in ts on the po rt quarter. I n  about 
a quarter of an hour the M a in ’s green l ig h t  was 
also seen on the po rt quarter, and the M a in  con
tinued  to  approach, showing her mastheaa and 
green lig h ts ; bu t when she was on the  K a la ja  s 
p o rt quarter, d is tan t about tw o cables, she was 
seen to  be a lte rin g  her course to  starboard, and 
a lthough the helm  of the K a la ja  was im m edia te ly  
ported, and the M a in  lo u d ly  hailed, she came 
on, and w ith  her stem struck  the p o rt quarte r 
of the  K a la ja ,  causing the  K a la ja  to  s ink  in  a 
few minutes.

The facts alleged on behalf of the defendants 
were as follows S ho rtly  before 1.20 a.m. on the 
14th A p r i l  1885, the steamship M a in  of 1737 tons 
ne tt was in  the  A t la n t ic  Ocean, on a voyage from  
New Y o rk  to  Southampton. The weather was dark 
and cloudy, and the M a in  was m aking  about 
th irteen  knots, steering E. i  N . true . H e r regu
la tion  lig h ts  were du ly  exh ib ited, and bu rn ing  
b r ig h tly , and a good look-out was being kept. In  
these circumstances tw o d im  lig h ts , red  and 
w h ite  respectively, of a vessel w h ich proved to  
be the barque K a la ja ,  were seen bearing from  
one to tw opo in ts on the starboard bow,and d is tan t 
in  fac t about 500 yards, b u t apparently fu rth e r. 
The helm  of the  M a in  was im m edia te ly ported, 
and, the red l ig h t  of the K a la ja  becoming more 
d is tinc t, the helm  was hard-a-ported, and her 
engines were im m ediate ly a fte r stopped and re 
versed fu l l  speed astern, bu t the tw o  vessels
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came in to  collision, the stem o f the M a in  s tr ik in g  
the  p o rt quarte r of the K a la ja .

The defendants ( in te r  a l ia )  charged the 
defendants w ith  a breach o f a r t 11 of the 
Regulations fo r  P reventing Collisions a t Sea, 
in  fa il in g  to  exh ib it a w h ite  flare-up lig h t over 
the stern.

I t  was suggested in  evidence th a t the w h ite  
l ig h t  seen on the K a la ja  was the lig h t  o f a lan te rn  
hung in  the galley.

A r t .  3 o f the Regulations fo r  P reventing 
Collisions at Sea, provides th a t the red and green 
side lig h ts  are respectively to  show an “  un ifo rm  
and unbroken lig h t over an arc of the horizon of 
ten points of the compass so fixed as to  th ro w  the 
lig h t  from  r ig h t  ahead to  two points abaft the 
beam.”

A rt. 11. A  ship which is being overtaken by another 
shall show from her stern to such last-mentioned ship a 
white ligh t or a flare-up light.

A rt. 20. Notwithstanding anything contained in any 
preceding article, every ship, whether a sailing ship or 
a steamship, overtaking any other, shall keep out of 
the way of the overtaken ship.

A u g . 7, 1885.— The case came on fo r  t r ia l 
before S ir James Hannen, assisted by T r in ity  
Masters.

S ir W a lte r  P h i l l im o r e  and D r. B a ik e s  fo r  the 
p la in tiffs .

J . P . A s p in a l l  and L .  P y k e  fo r  the defendants.
S ir James H annen.— I  cannot say th a t this case 

is by  any means free from  d iff ic u lty  ; but, 
upon a consideration of the whole evidence, we 
have come to  the  conclusion th a t the steamer is 
alone to  blame. The steamer was steering 
E. £ N . true , and the K a la ja  was steering 
E .N .E . i  N . Therefore, th e ir  courses were 
s lig h tly  converging. The K a la ja  f irs t of a ll saw 
the w h ite  l ig h t  of the steamer at a distance w hich 
is estimated at five miles, and, ta k in g  the chief 
m ate’s evidence, three po in ts on her p o rt quarter. 
T ha t continued fo r about a quarter o f an hour. 
H e says he watched i t  him self, and a fte r a quarter 
o f an hour he saw the green l ig h t  bearing three 
and a h a lf points. Then he says he though t 
there was no risk , and th a t the  M a in  would pass 
them  by go ing clear on th e ir  po rt side. N ext, he 
says th a t he saw the green l ig h t  twelve or 
th ir te e n  m inutes before there was any a lteration, 
and th a t the steamer was three and a h a lf points, 
b u t th a t u ltim a te ly  she go t broader, up  to  six 
o r seven points. H is  evidence, therefore, is tha t, 
seeing the w h ite  l ig h t  and afterwards the green, 
the  tw o lig h ts  continued to  broaden on his po rt 
quarter. 1 have gone th rough  the evidence of 
the o ther witnesses, and, though they vary 
s lig h tly  about it ,  there is no th ing  th a t is incon
sistent w ith  th a t statem ent, and we accept, in  a 
general way, the tru e  view  of the facts to  be th a t 
those lig h ts  d id  continue to  broaden on the po rt 
quarte r of the K a la ja .  T ak ing  tha t view  of the 
facts, I  am of opinion th a t the K a la ja  was not an 
overtaken vessel. I f  i t  be true , as is contended, 
th a t the alleged ove rtak ing vessel is constantly 
broadening on the quarte r of the alleged over
taken  vessel, then those term s do not apply ; and, 
th a t being so, i t  was not the d u ty  of the K a la ja  
to  show a lig h t  at her stern. A t  the  same tim e, 
though  I  have stated th is  as m y view  of the 
facts and the law, shared in so fa r as the facts 
are concerned by the T r in ity  B re th ren, I  cannot 
bu t see th a t the steamer would have been g reatly

assisted had there been a lig h t  shown at the 
stern, and i t  is in  the highest degree probable 
th a t i f  a l ig h t  had been so shown th is  accident 
w ou ld  not have happened.

I  now m ust deal w ith  the steamer. She firs t 
sees a w h ite  lig h t, or, ra ther, a w h ite  glare 
o r w h ite  shine, and then a d im  red lig h t  is 
seen. I  am advised th a t the seeing of tha t 
w h ite  shine o r reflection o f a w h ite  l ig h t  ought 
to  have indicated to those on board the steamer 
th a t they were in  close p ro x im ity  to  another 
vessel. I t  seems to  me to  be more than probable 
th a t the officer in  charge o f the M a in  d id, on 
f irs t  seeing^ th is  red lig h t, take i t  to  belong to  a 
vessel sailing close-hauled, and i t  is w ith  re
ference to th a t supposition th a t I  sav tha t, had 
there been a l ig h t  shown at the stern, he probably 
would no t have fa llen in to  th a t e rro r ; but, 
having the red l ig h t suddenly presented to  him , 
he d id  not realise th a t th is  w h ite  shining, 
reflected lig h t  indicated the close p ro x im ity  of a 
vessel, w h ich  ought a t once to  have led h im  to 
stop and reverse. Instead of doing tha t, he, 
g iv in g  h im se lf no tim e  to  consider w hat the red 
lig h t  was, ported his helm, and by so doing 
b rough t about a collision. Whereas, i f  he had 
not been in  such a h u rry  and confusion, and 
waited on ly a short tim e  longer, he w ou ld  have 
been able to  fo rm  an op in ion upon the facts 
which he says he observed, namely, th a t the red 
lig h t, which a t f irs t  was feeble and weak, gradua lly  
grew stronger and la rger, w h ich  should have 
ind ica ted to  h im  tha t the M a in  was an over
ta k in g  vessel. U n fo rtuna te ly , as I  have said, he 
rushed too h a s tily  to  the conclusion, th a t i t  was 
a vessel crossing close-hauled, and made the 
manoeuvre wh ich led to  the collis ion ; and I  am 
m yself disposed to  th in k  tha t the confusion 
w h ich  caused h im  to  do i t  was caused by  there 
not being a good look-out. I  th in k  there are 
several th in gs  th a t indica te it ,  and, on the whole, 
I  come ra th e r to the conclusion th a t there was a 
bad look-out. I  therefore come to the conclusion 
th a t there was confusion and uncerta in ty  on the 
steamer, and tha t, under the influence o f th a t 
confusion and uncerta in ty, tim e was not taken to 
fo rm  a true  judgm en t of the correct inference 
to  be drawn fro m  the fact th a t there was a 
vessel qu ite close, and th a t her red lig h t was 
rap id ly  becoming b rig h te r, wh ich should have 
to ld  h im  the true  position of the K a la ja ,

F rom  th is  decision the defendants appealed.

Ju n e  1.— S ir B ic h a rd  W ebster, Q.C. and J . P . 
A s p in a l l (w ith  them  P y k e ), fo r  the defendants, in  
support of the  appeal.— The learned President 
was w rong in  find ing  the M a in  solely to  blame, 
and should have found the K a la ja  solely to  blame. 
B y  a rt. 11 of the regulations a ship w h ich is being 
overtaken by another is bound to show a stern 
lig h t. On the au th o rity  of T h e  F ra n c o n ia  (35 
L . T. Rep. N . S. 721 ; 2 P. D iv . 8 ; 3 Asp. Mar. 
Law  Cas. 295) i t  is subm itted th a t the K a la ja  
was an overtaken ship w ith in  the meaning of th is  
artic le . Inasm uch as a d u ty  is imposed on the 
ove rtak ing  ship to  keep out o f the way of the 
leading ship, i t  is on ly reasonable th a t she should 
have due w arn ing  to enable her to manoeuvre so 
as to pass clear. As the side lig h ts  on ly  show 
tw o points abaft the beam, the ru le  m ust be 
applicable in  a ll cases where the h inder ship is
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overhau ling  the lead ing ship from  such a position 
th a t she is more than tw o points abaft her beam. 
I f  a ship has no notice th a t there is a vessel ahead 
of her, she m ay at any moment a lte r her course, 
and so b r in g  about r is k  o f collis ion, a lthough her 
o rig ina l course, i f  continued, would have taken 
her clear. The words “  r is k  of collis ion ”  were 
therefore designedly om itted  from  th is  artic le , in  
o rder th a t a l ig h t  m ig h t be exhib ited in  a ll cases 
so as to g ive the h inder ship ample notice how 
she ought to  manœuvre, and to  prevent her 
innocently  b r in g in g  about a position of r isk . In  
add ition  to the a u th o rity  of T h e  F ra n c o n ia  (u b i 
sup .), the decisions in  the fo llow ing  cases a ll tend 
to  support the appellants’ contention :

The City of Brooklyn, 34 L. T. Rep. N. S. 932;
1 P. Div. 276 ; 3 Asp. Mar. Law Cas. 230 ;

The Anglo'India/n, 33 L. T. Eep. N, S. 233 ; 3 Asp.
Mar. Law Cas. 1 ; _____

The Breadalbane, 46 L. T. Rep. N. S. 204 ; 7 P. Div.
186 ; 4 Asp. Mar. Law Cas. 505.

The rem arks o f the judges in  The P e ck fo rto n  
C astle  (37 L . T. Rep. 1ST. S. 816 ; 2 P. D iv . 222 ; 3 
Asp. M ar. Law  Gas. 533) i f  opposed to The  
F ra n c o n ia  [u b i sup .), which is denied, are ob ite r, 
and should not be followed. In  the present case 
i t  is  subm itted tha t, on the facts, the M a in . was 
not broadening on the K a la ja 's  quarter. And, 
even i f  she d id  broaden, i t  was so s lig h t a broaden 
in g  as to  necessarily indica te th a t the M a in  was 
approaching in  such a way as to  be en titled  to the 
assistance of a s tern lig h t. I f  the M a in  was 
en titled  to  notice by the exh ib ition  of a stern 
lig h t, then her p o rtin g  was no t negligent, and the 
learned President ought not to  have found her 
look-out was bad.

S ir W a lte r  P h i l l im o re  and D r. B a ik e s , fo r the 
p la in tiffs , con tra . —  The M a in  was ■ solelv to 
blame fo r th is  collision. [The L o rd  Ch an 
cellor (Herschell).— Y ou may take i t  th a t the 
M a in  was in  the wrong. On th a t we are 
agreed. B u t we w ant to  hear you as to  
whether o r no the K a la ja  has in fr in g e d  the 
regulations.] I t  is subm itted tha t the M a in ,  had 
she been keeping a good look-out, had ample 
m ateria ls to  enable her to see w hat the K a la ja  
was doing. The ob ligation to  show a stern lig h t, 
under the ru le , is  on ly  incum bent when the h inder 
ship is on such a course th a t i f  i t  be continued 
she w il l  ru n  in to  the leading ship. The leading 
ship is not bound to act upon the assumption tha t 
the h inder ship w ill be negligent o r w i l l  cap ri
ciously manœuvre in  such à way th a t no reason- 
able man would anticipate. H ad the M a in  con
tinued  her course, she m ust have gone clear a t a 
considerable distance fro m  the K a la ja .  i t  is 
subm itted tha t the rem arks of the cou rt as to 
th is  question in  The F ra n c o n ia  [u b i s u p .)-w e re  
p ra c tica lly  overru led in  The P e ck fo rto n  C astle  
(u b i sup .). In  T h e  F r a n c o n ia  (u b i sup .) i t  was the 
du ty  of the F ra n c o n ia ,  on e ith e ra rt. 14 o r a rt. 17, to 
have kep t out of the way and hence the observa
tions as to  the m eaning of an ove rtak ing  ship 
were o b ite r. [L o rd  E sher, M.R. I  do not th in k  
so. W e certa in ly  said th a t the overtak ing ru le  
had been broken.] The on ly d irect a u th o rity  on 
the po in t is the  decision o f S ir  Robert P h illim o re  
in  The B e ih e r  (45 L . T. Rep. N . S. 767; 4 Asp. 
M ar. Law  Gas. 478), w h ich  has been acted upon 
fo r  m any years. T ha t learned judge says the 
ob liga tion  to show a stern lig h t  on ly  arises when 
there is “  g round fo r an apprehension o f danger.

W ere i t  otherwise, a vessel na v ig a ting  crowded 
waters would p ra c tica lly  have to ca rry  a perm a
nen t's te rn  lig h t, w h ich is d ire c tly  con tra ry  to  the 
regulations

S ir B ic h a rd  W ebster, Q.O. in  reply.
The L ord Chancellor (Herschell).— This is an 

appeal from  a judgm ent of the A d m ira lty  D iv is ion  
in  a su it between the  owners of the cargo on the 
K a la ja a n i  the owners o f Hie steamship M a in .  The 
vessels came in to  collision, and each alleges th a t 
the collis ion arose from  the fa u lt, and the 
exclusive fau lt, of the other. S ir  James Hannen 
has found the M a in  alone to blame. The appel
lants, the owners o f the M a in ,  have taken two 
points : f irs t, th a t the M a in  was not to  b lam e; 
secondly, th a t i f  she was to blame, the K a la ja  
was also to  blame. As regards the f irs t  po in t, 
we th in k  the judgm ent of the cou rt below was 
correct. I  do not th in k  i t  is  necessary to  go in to  
the circumstances which im m edia te ly  preceded 
the co llis ion ; b u t I  th in k , fo r the reasons given 
by the learned President, th a t the M a in ,  when she 
came near the K a la ja ,  was g u ilty  of negligent 
navigation, e ithe r in  p o rtin g  when she did, or 
perhaps in  not stopping and reversing m uch 
sooner than she did. I n  e ither case the conclusion 
of the learned judge is correct, and we th in k  th a t 
on th a t po in t the appeal is not w e ll founded.

B u t then comes the more im portan t ques
tion  whether the learned judge has prope rly  
exonerated the K a la ja  from  a ll blame. I t  is 
contended on behalf of the appellants th a t she 
m ust be deemed to  be in  fa u lt by reason of her 
breach of a rt. 11 of the Regulations fo r  P reventing  
Collisions at Sea [a ) . I t  has been held in  the  case

(a) A  decision has recently been given by the 
Hanseatic Court of Appeal (Hamburg) on art. 5 of the 
Regulations 1880, which is well worthy of attention. 
The question for decision was, what lights should a 
vessel exhibit which has taken the ground, and so put 
herself out of command. The question is a novel one, 
and as yet has received no judicial answer in England. 
In  the last edition of Maude and Pollock’s Merchant 
Shipping, p. 590, i t  is stated that “  a ship accidentally 
aground should, i t  would seem, exhibit these signals,”  
i.e., the three red lights mentioned in art. 5; and in 
Marsden’s Collisions at Sea, p. 329, i t  is said, referring 
to the same article, “  Perhaps i t  would apply to a ship 
ashore in a fairway.”  Prior to the provisions of art. 5, 
Sir Robert Phillimore, in the case of The Industrie 
(1 Asp. Mar. Law Cas. 17 ; L. Rep. 3 A. & E. 3031, had 
to decide in 1871 what was the duty of those in charge 
of a vessel aground in the fairway of a navigable 
channel, and laid i t  down that, apart altogether from 
the regulations, they were “ bound by the general 
maritime law as administered in this court to take 
proper means to apprise other vessels of her position.”  
In  1880 art. 5 of the Regulations provided that a steam
ship “  which from any accident is not under command, 
should exhibit three red lights in globular lanterns.”  
The Regulations of 1884 contain the same provisions so 
far as is material to the present case, and therefore the 
decision of the Hanseatic Court, although based upon 
the Regulations of 1880, is equally applicable to those 
of 1884. The facts of the case are very shortly as 
follows : The steamship John Johnasson took the ground 
forward on the south side of the river Elbe, and her 
master, instead of exhibiting three red lights, put up a 
white light. In  her vicinity was a vessel at anchor, 
which exhibited the usual white riding light. The 
steamship Etna, while proceeding up river, noticed 
these two white lights, and at first took them to be the 
lights of a tow. The helm of the Etna was thereupon 
ported. On getting nearer i t  was seen that they were 
on different vessels, and i t  was then assumed that they 
were the riding lights of two vessels at anchor in the 

: fairway. The helm of the Etna was again ported, and
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of T h e  K h e d iv e  (43  L . T. Eep. N . 8 . 610; 5 App. 
Cas. 876; 4 Asp. M ar. Law. Cas. 360) th a t the 
M erchant Shipp ing A c t of 1873, under w h ich these

i t  was not un til she was w ith in three or four lengths of 
the John Johnasson that i t  was seen that the John 
Johnasson was aground. The Etna having concluded 
that the John Johnasson was a vessel at anchor, had 
determined to pass inside of her under a port helm, but 
when i t  was seen that the John Johnasson was ashore 
on that side of the river towards which the Etna was 
making under her port helm, her helm was at onoe 
starboarded and her engines put fu ll speed astern, but 
too late to be of avail, and the vessels came into collision. 
The owners of the John Johnasson thereupon sued the 
owners of the Etna in the Court of Justice of Hamburg 
and that court, on the 20th May 1886, held the John 
Johnasson to be free from blame for breach of the 
regulations. The owners of the Etna thereupon appealed 
to the Hanseatic Court of Appeal, which decided that 
art. 5 of the Regulations was applicable to the John 
Johnasson, and that she was therefore to blame for not 
exhibiting three red lights. The Court having held the 
regulations to be applicable to the place of collision 
proceeded : “  The general terms of art. 5 admit of no 
distinction between vessels which are within or without 
the fairway marked by buoys. The question is what 
is, w ithin the meaning of art. 5, a vessel which in conse
quence of some accident is not under command. The 
application of the same regulation to vessels not under 
command and vessels laying, picking up, or searching 
for cables, must not be allowed to influence our defini
tion of the expression ‘ not under command. ’ I t  
would be better to have different regulations for the 
two cases, as in the English law, which provides that 
vessels laying, picking up, or searching for cables shall 
carry two red lights with a white one between them. A 
vessel ‘ not under command ’ is evidently not in so bad a 
position as one totally incapacitated to act as a vessel, 
and therefore the expression ‘ not under command ’ 
would not be applicable to sunken vessels. In  ordinary 
language no one would define a sunken vessel as one 
‘ not under command.’ On the contrary, a vessel ‘ not 
under command ’ w ithin the meaning of art. 5 is one 
which cannot comply w ith the regulations for prevent
ing collisions by being prevented from executing the 
manoeuvres which would be required of her i f  in  a 
seaworthy condition. . . . This interpretation is 
supported by the provision in paragraph (c) of art. 5, 
that vessels not under command whilst not making way 
shall not carry side lights, whereas when making way 
they must carry them. This provision shows that art. 5 
refers only to vessels which to judge by the ir outward 
appearance seem capable of obeying the regulations, 
and which only on aocount of ‘ not being under 
command ’ are prevented from so doing. The English 
regulations explain this s till clearer, for at the end of 
art. 5 a reference is made to art. 27, specifying the 
signals to be made by ships in distress and requiring 
assistance. . . . The meaning of art. 5 would 
certainly be too limited if  a vessel were to be regarded 
as outside i t  which is prevented from executing 
manœuvres by having touched the ground. In  the 
Elbe especially there are many instances of vessels 
slightly touching the ground in the fairway, so that 
they can only get off on the tide rising. There is no 
imaginable reason for not considering them as ‘ not 
under command ’ w ithin the meaning of art. 5, and, as 
already pointed^ out, this article makes no difference 
between the fairway and the remaining water, and 
therefore the article must be applicable to vessels 
aground outside the fairway. Stranded vessels, how
ever, ought to be placed on a level w ith sunken ones. 
I t  is, however, different w ith the John Johnasson. 
Although ashore w ith her stem, s till she lay w ith the 
greater part of her length in deep water, and could get 
afloat w ith the high tide. Moreover, in order to keep 
the ship ashore, and to prevent her sliding off, the pilot 
considered i t  neoessary to order the engines to be 
worked ahead. . . . The liberty of her movements 
was consequently only so far impeded by reason of her 
being- ashore with her stem, and purposely kept in that 
position. In  these circumstances she ought to have 
acted as a vessel ‘ not under command.’ . . .  I t  
might be urged as justification for exhibiting the

M a in . [C t. of A pp.

regulations are made, compels the cou rt to  come 
to  the conclusion tha t a vessel w h ich  has 
in fr in g e d  the regulations sha ll be deemed to 
be in  fa u l t ; th a t i t  is no t necessary fo r  the court 
to  consider whether the breach o f the  regula
tions in  fac t con tribu ted  to  the  accident; th a t 
i f  tw o  vessels have come in to  collision, a lthough 
th a t co llis ion be the fa u lt o f reckless navigation 
on the p a rt of one, yet i f  at the t r ia l  i t  appears 
th a t the other vessel was g u ilty  o f a breach of 
one of these regulations, then th a t vessel m ust 
be deemed to  be in  fau lt. That is the decision 
in  The K h e d iv e  (ubi swp.), the supposed ground, 
as there stated, of the in ten tion  o f the Legis la
tu re  being to  enforce obedience to  these regula
tions, w h ich  were made fo r the purpose of 
preserving life  and p rope rty  a t sea, w h ich 
purpose i t  was thought would be tte r be effected 
by la y ing  down certa in  rules and in s is tin g  on 
th e ir  performance, than by leaving those nav iga t
in g  a vessel to  the exercise o f th e ir  own judgm ent 
a t a moment when i t  was not l ik e ly  to be 
exercised in  the calmest and best manner. That 
is the decision of the House of Lords by which 
we are bound, and the question we now have to 
determ ine is, whether there has been a breach by 
the K a la ja  of a rt. 11 of the  regulations. That 
a rtic le  provides th a t a ship wh ich is being 
overtaken by another ship shall show from  her 
s tern a w h ite  o r flare-up lig h t. T ha t is an 
a rtic le  in troduced in  recent tim es, and was not 
one o f the regulations which existed p r io r  to  1880. 
Before^ th a t tim e  several cases had arisen in  
which i t  had been contended th a t the fa ilu re  to  
exh ib it a l ig h t  to  a vessel w h ich was overtak ing 
you was a w ant of reasonable care and sk ill. 
B u t there was no ru le  on the subject. I t  was 
therefore tho ugh t expedient not to  leave i t  to  the 
ju dg m en t of an officer na v iga ting  a vessel w h ich 
was being overtaken to  determ ine, as a m a tte r o f 
prudence o r precaution, w hether a stern lig h t  
should be exhib ited, bu t to  la y  down an absolute 
ob liga tion  on the  overtaken vessel to  discharge a 
d u ty  towards the vessel w h ich  was overtak ing 
her, th a t o ther vessel being by art. 20 o f the 
regulations bound to  keep out o f her way. The 
question therefore is, w hat is the  meaning, under 
a rt. 11, o f a “  ship w h ich is being overtaken by

anchor light that art. 8 treats of stationary vessels, 
and art. 5 of drifting vessels not under command. But 
this contention, which violates the literal meaning of 
art. 5, is not sufficient. The passing of a vessel at 
anchor does not entail any danger. I t  is only necessary 
to get out of her way at a suitable distance. But to 
approach a vessel which is not under command whether 
i t  is at the moment stationary, or drifting, or making 
way, is attended with danger, because the approaching 
vessel is generally unable to judge in what direction 
the vessel under command is going to move. Prudence 
therefore requires the approaching vessel to advance 
slowly and cautiously. This position and the pre
cautions thereby necessitated are according to art. 5 
to be intimated to approaohing vessels by the exhibition 
of three red lights. The English authorities, which up 
to the_ present have expressed opinions on art. 5, appear 
to be inclined to accept the above interpretation. Thus 
in Maude and Pollock, 4th edit, vol 1, p. 590, in refer
ence fo art. 5, ‘ A  ship accidentally aground should, i t  
would seem, exhibit these signals.’ Marsden, On 
Collisions at Sea, 2nd edit. p. 329, expresses himself as 
to art. 5, ‘ Perhaps i t  would apply to a ship ashore in a 
fairway.’ ”  The Court thereupon came to the oonolusion 
that the John Johnasson was to blame for breach of 
art. 5 of the Regulations in not exhibiting three red 
lights.—E d .
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another P ”  I t i s  contended by S ir R ichard W ebster 
on behalf of the appellants, th a t a ship is being 
overtaken by  another w ith in  the m eaning of the 
a rtic le , and therefore bound to  show a lig h t, when 
another vessel is approaching her in  such a

fiosition tha t the other vessel is unable to  see her 
ights. On the o ther hand, i t  is contended by S ir 

W a lte r P h illim ore  th a t a vessel is on ly  overtak ing 
another, and the o ther vessel overtaken w ith in  
the  meaning of the artic le , when the course 
o f the sternm ost vessel is  such th a t i f  i t  be 
unchanged a collis ion m ust ensue. I  th in k  
the la tte r  is  too narrow  a construction of the 
ru le . To say th a t a vessel is no t overtaken 
by  another, and th a t the other is not an 
ove rtak ing vessel, unless the courses be such th a t 
i f  there be no a lte ra tion  a collis ion w i l l  ensue, 
would be a dangerous construction to  put, no t on ly 
on th is  artic le , bu t also on a rt. 20. I t  would be 
specially dangerous in  regard to  a rt. 20, because, 
were th a t construction pu t upon it ,  a vessel being 
navigated in  a pe rfectly  prudent manner m ig h t 
nevertheless come in to  co llis ion w ith  a vessel 
ahead o f her, because the ob ligation to  show a 
l ig h t  w ould never arise u n t il they were so near, 
and the co llis ion so im m inen t, th a t i t  would be 
impossible to prevent it ,  even when notice o f the 
position o f the vessel being overtaken was dis
t in c t ly  given. W hat, then, is the tru e  construc
tio n  to  be p u t upon a rt. 11 P To ascertain th a t 
we m ust look at its  purpose and its  object. The 
Leg is la tu re  having la id  down tha t the overtak ing 
vessel m ust keep out o f the way o f the vessel she 
is overtaking, I  th in k  i t  m ust be taken to  have 
contemplated th a t the vessel whose d u ty  i t  is to  
keep out of the way could not be in  a position to 
discharge th a t d u ty  unless she were made 
acquainted w ith  the position qf the vessel she is 
approaching. U n t i l she sees some lig h t  from  the 
other vessel, she is in  absolute ignorance th a t any 
vessel is there at a ll, and she is a t lib e rty  to  nav i
gate the ocean as she pleases, so long as she has no 
reason to  believe th a t another vessel is near. She 
may keep on her course, o r change her course, or 
perfo rm  any manoeuvre she pleases, and, unless 
she receives an in tim a tio n  th a t a vessel is ahead 
o f her, there is no th ing  to  guide her as to  those 
manœuvres. I t  appears to  me tha t the object of 
th is  ru le  was tha t, where a vessel sees, or ought 
to  see, th a t another vessel is approaching her, 
go ing faster than herself, com ing nearer to  her, 
and being navigated on such a course as may 
u ltim a te ly  lead to  a position of danger, and 
approaching in  such a way th a t she cannot see 
the lig h ts  of the vessel ahead of her, then the 
ob ligation rests upon the vessel w h ich  is being 
overtaken in  tha t sense to  show from  her stern a 
w h ite  l ig h t  or flare-up l ig h t. This, of course, deter
mines no th ing  as to  the tim e when the ob liga tion  
arises to  show the lig h t. The ob liga tion  does 
not arise t i l l  the vessel w h ich  is being overtaken 
has had an op po rtu n ity  of seeing th a t the vessel 
w h ich is overtak ing her is a vessel com ing 
nearer and nearer to  her. A lthough , in  po in t of 
fact, the o ther vessel is approaching, yet, u n t il 
there has been an o p po rtu n ity  of ascerta in ing 
whether she is approaching on such a course th a t 
she cannot see the lig h ts  o f the vessel ahead, the 
d u ty  does no t arise. The d u ty  appears to  me to 
arise when a vessel is seen to be thus approaching 
in  reasonable tim e to  afford her an opportuniuy to 
discharge her d u ty  o f keeping ou t of the way. 

V ol. VL, N . s.

This question w ou ld  never arise unless the two 
vessels were com ing nearer to  each other. 
Extrem e cases have been p u t fo rw ard  by S ir 
W a lte r P h illim o re  where i t  would be absurd to 
show a lig h t, a lthough the o ther vessel was 
com ing nearer, and on such a course as to pre
vent her seeing the lig h ts  o f the vessel ahead—• 
the tim e would no t have come, m ig h t perhaps 
never have come. The question can never arise 
except when the vessels are com ing nearer to one 
another, and i t  m ust be fo r  the vessel w h ich  is 
being overtaken to  judge when she is so nearly 
approached th a t the reasonable and proper tim e 
has a rrived  fo r  g iv in g  a signal to tne other by 
showing from  her stern a w h ite  o r flare-up lig h t. 
T ak in g  the view we do of th is  artic le , i t  seems to 
me th a t we are not la y in g  down any new p r in 
ciple of in te rp re ta tion  o f these regulations, 
because, to  m y m ind, we are on ly adopting the 
view  taken by the C ourt o f Appeal in  the case of 
T h e  F ra n c o n ia  (u b i sivp.) I  th in k  i t  is w o rth  
observing th a t th a t view  o f the C ourt o f Appeal, 
as to  the m eaning to  be a ttr ib u te d  to  an over
ta k in g  and an overtaken ship in  what is now a rt. 
20, was enunciated in  1876. The a rtic le  under 
consideration was prom ulgated in  1880, and was 
therefore subsequent to  the view  w h ich  the 
C ourt of Appeal had expressed as to  the meaning 
of an ove rtak ing and overtaken ship. That had 
been intended, not as an exhaustive defin ition, 
b u t as a good w ork ing  defin ition, wh ich I  th in k  
i t  is, of an ove rtak ing  and an overtaken ship, viz., 
th a t i f  the ships are in  such a position, on 
such a course and a t such a distance, tha t, i f  
i t  were n igh t, the h inder ship could no t see 
any po rtion  o f the side lig h ts  of the fo rw a rd  ship, 
they cannot, be said to  be crossing ships, and i f  
the h inder of tw o  such ships is go ing faster than 
the other, she is an ove rtak ing  ship. Now, I  
th in k  th a t ru le  is obviously applicable to  the con
s truc tion  o f a rt. 11, and shows th a t the d u ty  
w h ich art. 11 imposes applies to  a vessel wh ich 
is being overtaken in  th a t sense. I  also th in k  i t  
is a reasonable construction, having regard to  the 
purpose and object o f a rt. 11, because when the d u ty  
is cast on the overtak ing ship to  keep out of the 
way o f the overtaken ship, i t  is on ly reasonable 
to  expect th a t the vessel, w h ich is to  do no th ing 
b u t keep her course, should give in  reasonable 
tim e  an in tim a tio n  to  the o ther of her presence, 
so th a t the overtak ing vessel m ay not manoeuvre 
in  the da rk  in  ignorance th a t a vessel is in  her 
im m ediate neighbourhood. I  do no t see any 
be tte r ru le  th a t could be la id  down as to  w hat is 
an ove rtak ing and overtaken ship w ith in  the 
m eaning of a rt. 11 than  th a t to  wh ich I  have 
adverted. I  do not th in k  i t  w i l l  be found in  
practice to  be an inconvenient ru le, because i t  
w i l l  on ly  apply, as I  have pointed out, when a 
vessel has approached w ith in  such a distance o f 
the other as to  make i t  reasonable th a t the signal 
should be given.

In  the present case, i f  th is  is a sound rule, 
i t  is obvious th a t the K a la ja  m ust be deemed 
to  be in  fau lt. I f  th a t is  the m eaning o f 
the a rtic le , i t  is  clear th a t she was an over
taken vessel, and th a t therefore i t  became her 
d u ty  to  show a l ig h t  to  in tim a te  her presence to 
the M a m . T ha t d u ty  was undoubtedly neglected 
because she never showed a lig h t a t a ll. W e 
have not to  determ ine whether she d id  i t  too 
late, because she never d id  i t  a t a ll, and gave no

0
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in tim ation of her presence u n til the vessels were 
in  close proxim ity. I  th in k  the present case 
shows the expediency of enforcing such a rule, 
because the learned President himself is of 
opinion tha t the steamer would have been greatly 
assisted had there been a lig h t shown at the 
stem, and also thinks i t  to be in  the highest 
decree probable tha t i f  there had been such a 
lig h t this accident would never have happened.
I  th in k  th is  hhows th a t the construction  we are 
p u tt in g  on the a rtic le  is a construction w h ich  is 
expedient as w e ll as sound, because undoubtedly, 
i f  you impose the ob liga tion  on the h inder vessel 
of keeping out of the way, i t  m ust in ev ita b ly  be 
th a t accidents o f th is  k in d  w i l l  happen unless 
some in tim a tio n  be given to  the vessel com ing 
up astern th a t there is a vessel ahead of her. I  
th in k  upon these grounds th a t the judgm ent of 
the cou rt below m ust be varied, a.nd th a t bo th 
vessels m ust be held to  blame.

L o rd  E sher, M .R .— The rea l question in  th is  
case is, what is the construction  of a rt. 11, and 
therefore i t  is th a t the case is im portan t beyond 
the effect of i t  in  the p a rtic u la r instance. These 
rules are divided in to  tw o  classes. There are 
certa in rules w h ich  are to  determ ine the conduct 
of tw o vessels on the assum ption th a t they see 
each other, and a ll the rules as to  the conduct of 
vessels in  the daytim e assume th a t they see each 
other. These rules are enacted to  prevent hesi
ta tion  and to  prescribe to  each vessel w hat she 
sha ll do under certa in  circumstances when she 
sees another vessel. B u t the rules w h ich apply 
to  lig h ts , are rules w h ich  are on ly  applicable at 
n ig h t o r in  the dark, and are enacted fo r  the p u r
pose of enabling vessels, so fa r  as can be, to  see 
each o ther and to  know  each other’s position ju s t 
as i f  i t  were day ligh t. Then, where by reason of 
the  lig h ts  they know th e ir  position, the rules as 
to  navigation  apply in  the same way as in  day
tim e. Therefore the object of a ll rules as to 
lig h ts  is to  show each vessel where the other is. 
W hen the  rules, as o r ig in a lly  made, came to be 
p u t in to  practice, i t  was found th a t there was one 
position of a ffa irs which the rules d id  no t provide 
fo r, and th a t was the position where -me vessel 
was ove rtak ing  another in  such a. way th a t she 
could no t see the lig h ts  o f the vessel in  fro n t of 
her. In  these circumstances the ove rtak ing  
vessel could no t know  the position o f the other, 
because she had no op po rtu n ity  of seeing her 
ligh ts . T h is  was the d iff ic u lty  w h ich  was to  be 
overcome by a rt. 11. W hen you see w hat the 
d iff ic u lty  is, and then see the term s of the rule, 
the tw o together lead you to  the correct construc
tio n  o f the ru le . Where the vessel w h ich  is 
com ing up behind cannot see the  lig h ts  of the 
other, she is the same as i f  she were on the open 
sea w ith o u t an y th ing  near her. She has then no 
d u ty  towards anyone bu t herself, and her officers 
have no d u ty  towards anybody bu t th e ir  owners, 
the re fo re  i t  is w rong to fo llow  the argum ent of 
o i r  W alter P h illim ore , and say th a t a vessel has 
no r ig h t  to  deviate from  her course, o r th a t she 
is g u ilty  of negligence i f  she a lte rs her course 
out ot her track. I f  th a t lengthens her voyage 
i t  may be a neglect o f d u ty  w h ich the officers owe 
to  th e ir  owners but no t to  the ship. Therefore, 
t  i. k ln derm ost ship is in  such a position th a t 

she has no means of know ing  th a t there is 
another ship in  fro n t of her, you cannot say th a t 
any a lte ra tio n  on her pa rt is negligence tow ards I
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th a t ship, because she has a perfect r ig h t, i f  there 
be no o ther ship near, to  do as she pleases. I t  has 
been pointed out in  the argum ent th a t she m ay at 
any moment, fo r  various good reasons, have to  
a lte r her course very considerably; but I  w ish to 
go th is  leng th  and say tha t, even i f  she altered 
her course ou t of mere caprice, she would neglect 
no d u ty  i f  she could not know there was any 
o ther ship in  the neighbourhood. I f  th a t is so, 
what m ust be the tru e  in te rp re ta tion  of the ru le  P 
I t  would seem tha t, in  order to avoid the d iff ic u lty  
to which I  have referred, you m ust say th a t where 
the leading ship has the op p o rtu n ity  of seeing 
th a t the other ship is in  such a position  th a t she 
sees, o r ought to  see, tha t the other ship is going 
faster than she is, and com ing nearer to  her in  
such a position tha t the leading ship m ust know 
th a t she cannot see her ligh ts , then she knows th a t 
the h inder ship is in  the very d iff ic u lty  w h ich th is  
ru le  is intended to obviate, and th a t she herself 
is in  the position under the ru le  w h ich  obliges 
her to  show a l ig h t  over the stern. I f  
she does not show such a l ig h t  under 
those circumstances, she has broken the rule. 
A n d  i f  she has not so acted as to  g ive the  other 
ship the notice th is  ru le  requires, w hat is the re to  
prevent the other ship do ing precisely w hat she 
likes P Now, when is the h inder ship in  th is  
position? I t  would seem th a t she is in  th is  
position so long as she cannot have the oppor
tu n ity  of seeing the side lig h ts  of the ship w h ich 
is before her. B u t th a t in  its e lf  is no t enough; 
she m ust be go ing faster than  the other ship, 
and, by reason o f tha t, g e ttin g  nearer to  her. 
These three circumstances constitu te  the posi
t io n  w h ich  makes the ru le  applicable. I t  is said 
tha t, even though these three circumstances 
exist, nevertheless the ru le  is no t applicable 
unless the vessel is com ing on such a course as 
w ill b r in g  her in to  danger of collision. There
fore i t  is said th a t i f  she is crossing the tra ck  of 
the  o ther ship, and w ith in  the area o f obscurity  
as to  ligh ts , a lthough crossing is com ing nearer, 
the ru le  does not apply. B u t th a t overlooks the 
fac t th a t a lthough she is crossing, ye t she is in  
fac t com ing nea re r; she has the r ig h t,  and may, 
i f  she please, a lte r her course, and so come dan
gerously near to  the vessel in  fro n t o f her. I  
th in k  the ru le  la id  down in  T h e  F ra n c o n ia  (u b i 
swp.) is a good w o rk ing  ru le  by w h ich  to  determ ine 
w hich o f the tw o  ships is the overtaken and w hich 
is the  overtak ing, and I  abide by it .  I  have the 
satisfaction of s ta ting  th a t I  have consulted our 
nautica l assessors, not by w ay o f g iv in g  us advice 
on th is  po in t, because th a t they cannot do, and 
I  have the satisfaction of lea rn ing  from  them 
th a t they, as nautica l men, th in k  th a t in te rp re ta 
t io n  of the ru le  w i l l  lead to valuable and reason
able results. Therefore, I  take i t  th a t th a t is the 
de fin ition, a lthough not an exhaustive one, o f an 
overtaken and an ove rtak ing  ship. I t  is  not ex
haustive, because there m ay be other conditions 
w h ich  w ou ld  constitu te  an overtaken and an over
ta k in g  ship, and I  do no t desire to  exclude the 
po ss ib ility  of such o ther conditions aris ing . In  
the case in  question one is an overtaken ship and 
the o ther an ove rtak ing  ship. Then the overtaken 
ship has to  show a lig h t. There is no th ing  in  the 
ru le  w h ich determ ines the  tim e  at w h ich  the 
lig h t  is  to  be shown. W hat fo llows P W hy, of 
course, according to a ll the o rd in a ry  ru les of 
construction , i t  m ust be shown w ith in  a reason-
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able tim e. In  a reasonable tim e w ith  regard to  
w hat ? W hat you w ant to  do is to  take away 
from  the fo llow ing  shin the lib e rtv  of action 
w h ich she would otherwise have. I t  seems to 
me th a t the l ig h t  m ust be shown a t a reasonable 
tim e before the fo llow ing  vessel is b rough t in to  a 
position of danger, in  order th a t she may know 
where the leading ship is, and so avoid p u ttin g  
herself in to  a position where there m ig h t _ be 
probable danger of co llis ion. Therefore I  th in k  
the tim e  is a reasonable tim e  before the fo l
low ing  vessel w il l be b rough t in to  a position 
of danger. W hether the lig h t  has been shown 
w ith in  a reasonable tim e  o r no t m ust be in  
each p a rtic u la r case a question fo r  the nautica l 
assessors. In  th is  case the question does not 
arise, because th is  vessel never showed a lig h t 
a t all.

Therefore, assuming th a t the learned Presi
dent is r ig h t  in  h is inference of fact, I  cannot 
agree w ith  his decision. H is  inference o f fact is 
th a t the lig h ts  continued to  broaden on the po rt 
quarter, and then he lays i t  down th a t i f  the lig h t  
is  constantly  broadening on ttie  quarte r the 
ru le  does not apply. How , assuming th a t these 
lig h ts  were broadening, i t  does not appear to  me 
to  be r ig h t  to  sav th a t because they are broaden
in g  the ru le  does no t apply. That overlooks the 
lib e rty  o f the ove rtak ing vessel to  change her 
course. I  may say th a t in  th is  case I  g ive m y 
■judgment upon the supposition th a t these lig h ts  
were broadening. I  am to ld  th a t i t  is very 
do ub tfu l whether the learned President has not 
in  fact drawn an erroneous conclusion; but 
nevertheless our decision is upon the assumption 
tha t the  learned President is r ig h t  m  saying th a t 
the lig h ts  were constantly broadening. I  hat 
does not seem to  me to  affect the question, and I  
stand by the ru le  la id  down m  T h e  F ra n c o n ia  
( u b i sup .). I  cannot agree w ith  the contention 
th a t th a t was a mere d ic tum , because I  believ 
th a t the p rinc ip le  upon w h ich  th a t case ^  de
cided was to  say tha t the vesseis were respectively 
overtaken and ove rtak ing  vessels because they 
were w ith in  the term s of the ru le  I  have faded 
to  understand the hesitation, o r doubt, or c r i t i  
cism of the learned judges in  the subsequent case 
of T h e  P e e b fo rto n  C astle  (u b i sup .). 1 
understand w hat th e ir  objection was, and I  do not 
£ k  they have stated it .  W ith  regard to  the
case o f T h e  B e ih e r (u b i sup .), I ,  “ L ? ' o f  
w hat I  have said, cannot agree ^  the ru le  ot

“3r  lC” rXT,ns J“ rP« "V* K i i
M e “ ” «  " i  „T o ln t

__ „  fo r  breach
thesevessels are to  blame careless
of the regulations, and th e  M a m  u i

ra ltv  C ourt or here. /w PT.ache lll.— I  desire toThe L ord Chancellor (Herscnenp ^

ffifi.1 !? E  &  sk issftsaBa
not to  be found in  the artic le.

F ry, L .J .— I  qu ite  agree. The question we 
have to  determ ine arises on the  construction of 
a rt. 11 of the Regulations fo r P reven ting  C o lli
sions a t Sea. That a rtic le  is one w h ich  regulates 
the conduct of a ship a t n ig h t. The term s o f the 
a rtic le  have no th ing  to  do w ith  daytim e, and the 
a rtic le  is p a rt of a series o f artic les w h ich  regulate 
the lig h ts  to  be carried by  ships. How , a ship being 
overtaken b y  another is bound to  show a lig h t. 
I t  appears to  me th a t a ship w h ich  is be ing over
taken by another m ust mean a ship towards 
w h ich  another ship is com ing at a greater pace 
than herself, and go ing in  such a d irec tion  as to  
be approaching her. B u t th a t d e fin ition  is not 
enough to  determ ine w hether she is an overtaken 
ship or not. W e m ust fu r th e r  in qu ire  w hat is 
to  be the position of one ship to  the  other, in  
order to  b r in g  them  w ith in  the category of 
ove rtak ingand overtaken ships. I t  appears to  me 
th a t the answer to  th a t in q u iry  is to be found  in  the 
regulations themselves. P receding regu la tions 
provide th a t every sea-going ship shall ca rry  
lig h ts  w h ich  cover tw en ty  po in ts  of the  horizon. 
T ha t leaves a reg ion in  w h ich  the lig h ts  exh ib ited 
do no t operate. H ow  a rt. 11 is one w h ich  is 
in tro du c ing  an add itiona l l ig h t,  and w ha t is more 
reasonable than th a t th a t l ig h t  should be in tro 
duced fo r 'th e  purpose o f g iv in g  notice to  a vessel 
w ith in  th a t area w h ich  is no t covered by the  o ther 
lig h ts . I t  is ve ry  probable th a t the  new l ig h t  
was intended to  apply to  th a t new reg ion no t 
covered by  the o ther ligh ts . T a k in g  th a t 
view, i t  appears to me th a t one vessel may 
be said to  be ove rtak ing another when she is 
w ith in  the reg ion no t covered by the red and

green lig h ts , and when she is nearing the  other.
lu t I  am fa r from  th in k in g  th a t th is  case is no t 

determ ined by a u th o rity . The case o f T h e  
F ra n c o n ia  (u b i sup.) determ ines w hat is an over
ta k in g  vessel T ha t decision was based on the  
17th a rtic le  of the  regulations then in  force. I t  
is said th a t the de fin ition  was o b ite r, bu t I  th in k  
i t  was p a rt of a chain of reasoning by  w h ich  the 
cou rt came to  a Conclusion in  th a t case. I  there
fore th in k , no tw iths tand ing  the view  expressed 
by  th is  cou rt in  T h e  P e c k fo r to n  C as tle  (u b i sup .), 
th a t th is  case is rea lly  determ ined by  The  
F ra n c o n ia  (u b i sup .). T ha t being the v iew  w hich 
I  take of the artic le , there is no fu r th e r  question, 
because there can be no doubt th a t in  the  present 
case the M a in ' was w ith in  the  area no t covered by 
the . red  and green lig h ts  of the K a la ja .  The 
M a in  was an approaching ship, and there fore 
she was an ove rtak ing  ship, ana the  K a la ja  was 
an overtaken ship. The K a la ja ,  no t having shown 
a w h ite  o r flare-up lig h t, in fr in g e d  the regu la
tions, and conduced in  a ll p ro b a b ility  to  th is  
un fo rtuna te  co llis ion. F o r these reasons I  
concur w ith  the  judgm ent of the noble Lords.

Solic ito rs fo r  the p la in tiffs , W a lto n s , B u b b , and 
Johnson.

Solic ito rs fo r  the  defendants, C la rk s o n ,  
G reenw e ll, and W yles.
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Ct . of A pp.] P andorf and Co. v . H amilton , F raser, and Co.

J u n e  24 a n d  A u g . 9,1886.
(Before L o rd  E sher, M.R., B owen and F ry, L  J J .)  
P andorf and Co. v. H am ilto n , F raser, and Co. (a)

APPEAL FROM THE QUEEN’S BENCH DIVISION.

C h a r te r -p a r ty  —  B i l l  o f  la d in g  — E xcep te d  p e r ils  
—  “  B a n g e rs  a n d  a cc ide n ts  o f  the seas ”  —  
S e a -w a te r le t i n  by ra ts — D a m a g e  to ca rgo—  
L ia b i l i t y  o f  sh ip o w n e r.

D a m a g e  to  cargo  caused by se a -w a te r e n te rin g  
th ro u g h  a  p ip e  w h ic h  has been g n a w e d  th ro u g h  by  
ra ts , w here  there is  n o  negligence o n  the p a r t  o f  
the m a s te r a n d  crew , is  n o t a  “  d a n g e r o r  acc iden t 
o f  the  seas ”  w i t h in  the m e a n in g  o f  a  c h a rte r -  
p a r t y  a n d  b i l l  o f  la d in g .

A  cargo o f  r ic e  sh ipp ed  u n d e r a  c h a r te r -p a r ty  a n d  
b il ls  o f  la d in g  excep ting  “  the  ac t o f  G od, a n d  
a l l  a n d  eve ry  o th e r d a n g e rs  a n d  acc iden ts  o f  the  
seas, r iv e rs , a n d  steam  n a v ig a t io n , o f  w h a te ve r  
n a tu re  a n d  h in d ,”  w a s  dam aged  by sea -w a te r 
e n te r in g  th ro u g h  a  p ip e  w h ic h  h a d  been gnaw ed  
th ro u g h  by ra ts . A l l  reasonab le  p re c a u tio n s  ha d  
been ta k e n  by the  s h ip o w n e r to  keep d o w n  the 
ra ts .

H e ld  (re v e rs in g  the ju d g m e n t o f  Lopes, L .J . ) ,  th a t  
the da m age  d id  n o t come w i t h in  the w o rd s  
“  dangers  a n d  acc idents  o f  the  seas ”  i n  the  
c h a r te r -p a r ty  a n d  b i l ls  o f  la d in g ,  a n d  the re fo re  
the sh ipo w ne rs  w ere l ia b le  to  the  ow ne rs  o f  the  
cargo.

A ppeai. by  the p la in tiffs  fro m  the judgm ent of 
Lopes, L .J ., on fu r th e r  consideration.

T  he p la in tiffs  were the shippers of a cargo of 
rice, and b rough t the action against the defen
dants, the shipowners, to  recover 1008Z. Is. Sd. as 
damages fo r  in ju ry  to  the  rice  on a voyage from  
A kyab  to Liverpool.

The excepted perils  in  the cha rte r-pa rty  were 
“  the act of God, and a ll and every other dangers 
and accidents of the seas, rive rs, and steam 
navigation , of whatever nature and k in d  soever, 
and errors of navigation  d u rin g  the voyage.”

The excepted perils  in  the b ills  o f lad ing  were 
“  a ll and every dangers and accidents o f the seas, 
rive rs , and navigation , of whatever na ture  and 
k in d  soever.”

The rice  was damaged d u rin g  the  voyage by 
sea-water passing th rou gh  a hole in  a pipe con
nected w ith  the bath-room  in  the vessel, which 
pipe had been gnawed th rou gh  by rats.

I t  was agreed th a t a ll reasonable precautions 
had been taken to  keep down the ra ts  on the 
voyage to  Akyab.

The fo llow ing  questions were le ft to the j u r y : 
W ere the ra ts  th a t caused the damage b rough t 
on board by the shippers in  the course of sh ipp ing 
the  r ic e ; and, D id  those on board take reason
able precautions to prevent the ra ts  com ing on 
board d u rin g  the sh ipp ing of the cargo ?

The ju r y  answered the f irs t  question in  the 
negative, and the second in  the affirm ative.

Lopes, L .J . reserved the case fo r  fu r th e r  con
sideration, and afterwards gave judgm en t fo r  the 
defendants, ho ld ing  th a t the damage complained 
of had occurred by reason of excepted p e r ils ; 
and fro m  th is  judgm ent, w h ich  is reported 
5 Asp. M ar. Law  Cas. 568; 54 L . T. Rep. N . S. 
586, and 16 Q. B. D iv . 629, the p la in tiffs  now 
appealed.

(o) Reported by P. B. Hutohinb, Esq., BarrieMr-at-L&w.

[C t . of A pp.

J u n e  24.— The appeal was argued by
S ir  C h a rle s  B u s s e ll fA .-G .) and Joseph W a lto n  

fo r  the p la in tiffs , and B ig h a m , Q.C. and J . G. 
B a rn e s  fo r  the  defendants.

The argum ents used appear fro m  the ju d g 
ments.

The fo llow ing  au thorities  were re fe rred  to  :
Chartered Mercantile Bank of India, London, and 

China v. Netherlands Ind ia  Steam Navigation 
Company, 5 Asp. Mar. Law Cas. 65; 48 L. T. 
Rep. N. S. 546; 10 Q. B. Div. 521;

Woodley v. Mich ell, 5 Asp. Mar. Law Cas. 71; 48 
L. T. Rep. N. S. 599 ; 11 Q. B. Div. 47 ;

The Xantho, 6 Asp. Mar. Law Cas. 8 ; 11 P. Div. 
170; 55 L. T. Rep. N. S. 203;

Laveroni v. Drury, 8 Ex. 166; 22 L. J. 2, E x .;
Kay v. Wheeler, 16 L. T. Rep. N. S. 66; 2 Mar. 

Law Cas. 0. S. 466; L. Rep. 2 C. P. 302;
The Chasea, 2 Asp. Mar. Law Cas. 600; 32 L. T. 

Rep. N. S. 838 ; L. Rep. 4 A. & E. 446;
Story on Bailments, 512, a ;
Butter v. Fisher, 3 Esp. 67;
West Ind ia  Telegraph Company v. Home and Colonial 

Marine Insurance Company, 43 L. T. Rep. N. S. 
420 ; 6 Q. B. Div. 51; 4 Asp. Mar. Law Cas. 341;

Laurie v. Douglas, 15 M. & W. 746;
McArthur v. Sears, 21 Wendell (New York), 190 ;
Cullen v. Butler, 5 M. & S. 461.

Our. adv. vu lt.
A u g , 9. —  The fo llow ing  judgm ents were 

d e live red :—
L o rd  E sher, M .R.— This is an action b rough t 

by  the  charterers of a ship, who are also the 
holders of b ills  of lad ing , fo r damage done by 
sea-water to  a cargo o f rice. The question was 
tr ie d  before Lopes, L . J., and a fte r certa in questions 
had been le ft to  the ju ry , and had been answered 
by them, he gave judgm en t in  favour of the  de
fendants on the ground th a t the  damage done to 
the  rice  was the resu lt of causes excepted in  the 
cha rte r-pa rty  and the b ills  of lad ing. The ques
tions raised, therefore, are, w hat is the tru e  con
s tru c tio n  of the cha rte r-pa rty , and the h ills  of 
lad ing, w h ich  are in  th is  case identica l, and what 
is the  reasonable mode of app ly ing  th a t construc
t io n  to  the  facts of th is  caseP The excepted 
pe rils  are, “ The act o f God and the Queen’s 
enemies, and a ll and every o ther dangers and 
accidents o f the seas, rivers, and steam naviga
tion , o f whatsoever na ture o r k ind , and errors 
o f nav iga tion  d u rin g  the voyage.”  The vessel 
was chartered by  the  p la in tiffs  to  proceed to  
A kyab , and there load a cargo of rice, and the 
rice  was loaded under the  cha rte r-pa rty , and b ills  
o f lad ing  were given in  the  same term s as the 
charte r-party . D u r in g  the  voyage home to  
L ive rpoo l, ra ts  gnawed th ro u g h  a pipe com m uni
ca tin g  w ith  a c istern in  the ship, and thereby le t 
in  the sea-water, w h ich  damaged the rice. There 
was a d ispute a t the t r ia l  as to  whether the ra ts  
had been allowed to  come on board by  the 
shippers in  the course of sh ipp ing the  rice  at 
A k y a b ; th is  question was le ft  to  the  ju ry . 
A no the r Question was p u t to  the j u r y : “  D id  
those on board take reasonable precautions to 
prevent the  ra ts  com ing on board d u rin g  the 
sh ipp ing of the cargo P”  T ha t also was at 
A kyab . The ju r y  answered the f irs t  question in  
the  negative— th a t is, th a t the ra ts  were not 
b rough t on board. The second question they 
answered in  the  affirm ative, namely, th a t those 
on board d id  take reasonable precautions to 
prevent the ra ts  com ing on board d u rin g  the 
sh ipp ing o f the  cargo. The learned judge states
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th a t at the  t r ia l  there was no dispute about the 
cause o f the damage to  the cargo; i t  was agreed tha t 
the damage was caused d u rin g  the voyage by sea
w ate r passing through a hole in  a pipe connected 
w ith  a bath-room  in  the vessel, such pipe being 
gnawed th rou gh  by  rats. Therefore the  cause of 
the damage to  the  rice  is, th a t rats gnawed 
th rou gh  the pipe, thereby le tt in g  the water in.

The question is, whether, on the true  construe- 
t io n  o f the cha rte r-pa rty  and the b ills  of lading, 
and app ly ing  i t  in  the legal way to the facts, the 
cause o f the damage is a p e ril excepted out ot 
the  b ills  of la d in g  and charte r-party . Now, 
charter-parties, b ills  of lad ing, ana policies ot 
m arine insurance are documents w h ich  do not 
m a te ria lly  d iffe r from  an o rd in a ry  da ily  form  ot 
each. N o  doubt as m ercantile  business has been 
enlarged they have d iffe red from  tim e  to  tim e, 
h u t th e j do not d iffe r from  day to  day, and m  
th e ir  substantia l s truc ture , w h ich  is very 
peculiar, they are muoh the same as they have 
been fro m  the beginning. W here documents are 
in  da ily  use in  m ercantile  affairs, w ith o u t any 
substantia l difference in  form , i t  is m ost m ateria l 
th a t the construction g iven to them  years ago, 
and which has from  th a t tim e  been accepted m  the 
courts of law, and in  the m ercantile  world, 
should not be in  the least altered, because 
a ll subsequent contracts have been made on 
the fa ith  of the decisions. Therefore, whether 
we th in k  th a t we w ould  have come to  the 
same conclusion as the judges d id  in  the beginning 
is im m ate ria l, fo r  we ought to adhere s tr ic t ly  to  
the construction  w h ich  has been p u t upon such 
documents. Moreover, i f  those documents, con
strued as the judges have construed them  fo r 
m any years, have also fo r  many years been applied 
in  a p a rtic u la r way to facts s im ila r to  those which 
are in  question, i t  is equally m ateria l, in  m y 
opinion, to  adhere to  th a t application, fo r  o ther
wise m ercantile  business becomes w h o lly  uncer
ta in . Now, w ith  regard to  charter-parties, b ills  
o f lading, and policies o f m arine insurance, there 
have been certa in  rules of construction determ ined 
upon and accepted, and there has been a d is tinc 
tio n  as to  the mode of constru ing the firs t tw o 
documents and the th ird . W ith  regard to  
policies o f m arine insurance a very s tr ic t ru le  
as to  the application of the doctrine of causa  
p ro x im a  has been adopted, I t  was po in ted out 
long ago th a t i f  th is  doctrine o f  causa p ro x im a ,  
as agamst causa re m o ta , is taken m  a large sense 
i t  is^equally applicable to  charter-parties, b ills  of 
lad ing! and policies o f m arine insurance One 
would no t seek e ither as to  a cha rte r-pa rty  o r a 
b i l l  o f lad ing  a cause in  the one sense rem o te , bu t 
w ith  regard to  policies of insurance, the doctrine 
of ca u la  p ro x im a ,  o r the
been much more s tr ic t ly  applied than m  tfie  otner 
two cases and the difference has been th a t in  a 
po liev of m arine insurance one looks s tr ic t ly  on y 
to  the causa p ro x im a ,  o r im m ediate ^ e ;  whereas 
in the o ther documents, one looks to  th a t w n icn is 
called in  the law books the causa c a w a n s , wh ich 
has been in te rp re ted  by judges to  mean the  real 
effective cause of the damage A l l  th e se  docu 
ments were constructed o r ig in a lly  in  a very

cargo in  the same order as h  ^  ^  and

S ?  d‘.n gS o ' peril“ «I

is  a most ex trao rd ina ry  e llip tica l form . The 
exceptions do not describe the damage, a lthough 
i f  the document were construed on ly  gram 
m a tica lly  they would be ra th e r supposed to 
describe the  dam age; they describe the cause of 
the damage, not the damage itse lf. I t  is neces
sary, therefore, to  see w hether the cause of the 
damage is one w h ich  is excepted. The f irs t  cause 
w h ich  may produce the damage is the  act of God, 
as i t  was called in the o ld  tim es. I  sha ll not now 
enter in to  a discussion as to  w hat was the exact 
meaning of the te rm  “  the act of God.”  In  the 
older, sim pler days I  have never had any doubt 
b u t th a t i t  d id  not mean the act o f God in  the 
ecclesiastical and b ib lica l sense, according to which 
almost eve ry th ing  is said to  be the act o f God, 
b u t th a t in  a m ercantile  sense i t  meant an extra 
o rd inary  circumstance w h ich  could no t be foreseen, 
and w h ich  could no t be guarded against. B u t in  
th is  case there cannot possibly be any foundation 
fo r any such suggestion as th a t th is  gnaw ing of a 
pipe by ra ts  and le tt in g  in  sea-water is, w ith in  the 
term s of the  b ills  of lad ing  and cha rte r-pa rty , 
the act of God. The rea l question is whether the 
cause could be said to  be a cause b ro ug h t about 
by  dangers and accidents of the seas. I t  obvi
ously was no t a danger o r accident of steam 
navigation , nor is i t  an e rro r o f navigation. 
Therefore the on ly  te rm  in  the b ills  of lad ing  and 
cha rte r-pa rty  under which the cause could be 
brought, i f  i t  is a cause, is dangers o r accidents 
of the seas. Now, i t  has been long ago held, th a t 
these words “  dangers of the seas are re a lly  the 
same as pe rils  of the seas, fo r  perils  and dangers 
in  the E ng lish  language are synonymous words.

Therefore the question is, whether th is  is a p e ril 
of the sea. T ha t depends on the m eaning of the 
te rm  “  perils  of the seas ”  in  charter-parties, b ills  
o f lading, and policies of m arine insurance. They 
rea lly  are the perils  to  w h ich  people who ca rry  on 
th e ir  business on th a t dangerous element, the sea, 
are liable, because they ca rry  on th e ir  business on 
the sea. They are the perils  o f the  sea, not the 
perils  of jou rney ing . In  A rn o u ld  on M arine 
Insurance, book 2, chap. 2, vol. 2, p. 741, 5 th  edit., 
i t  is stated tha t, “ the words ‘ perils of the sea 
on ly  extend to  cover losses rea lly  caused by sea 
damage, or the  violence of the  ̂elements ex 
m a rin a s  tem pesta tis  d is c r im in e . They do not 
embrace a ll losses happening upon the seas. 
There may be m any dangers w h ich  come 
under other words, bu t w h ich do no t i come 
under the words “  perils  of the seas. I f  
perils  of the seas rea lly  included a ll losses 
happening on the  sea, i t  is obvious th a t none of 
the subsequent words w h ich have been added to  
charter-parties, b ills  of lad ing, and policies of 
insurance, would have been wanted, or would 
have been included in  them. Therefore perils  of 
the seas are those perils  w h ich are peculiar to  
ca rry ing  on business on the sea. They obviously, 
therefore, include the violence of the  sea itse lf. 
They include the danger w h ich  is caused by 
being on the sea by  reason o f the  action of other 
elements acting  upon the sea. B u t rats do not 
come fro m  the  sea, and are no t generated by the 
sea. They are no more a d iff ic u lty  on board ship 
than they are in  a warehouse o r in  a m ill. 
Therefore d  p r io r i  one w ould have said tha t 
damage done to  the  ship o r cargo by  ra ts  could 
no t bo a p e ril of the  seas, as construed from  the 
beginning. The f irs t  tim e a s im ila r question was
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raised, in  B o h l v. P a r r  (1 Esp, 445), th a t was done 
w h ich  in  the old  days the great judges were in  
the hab it o f doing much more than judges have 
been in  the hab it o f  do ing in  la te r times. I t  was at a 
tim e  before the  d is tinc tio n  was so s tr ic t ly  draw n 
between the  construction of a m ercantile  docu
m ent being fo r  the cou rt and no t fo r  the ju ry , and 
the question being p a rtly  fo r  the cou rt and p a rtly  
fo r  the ju ry . L o rd  Kenyon asked a m ercantile  
ju ry  at G u ildh a ll whether, in  the m ercantile  world , 
damage to the  ship’s bottom  by worms was treated 
as a p e ril of the sea. The ju r y  answered th a t i t  
was not. Thereupon L o rd  Kenyon hay ing  asked 
fo r th a t opin ion of the ju ry , no t as decisive, b u t in  
order to in s tru c t him , he ld tha t, upon the tru e  con
s truc tion  of the po licy, damage done to  the ship by 
worms d id  not come w ith in  the te rm  “  perils  of 
the  sea,”  and th a t decision, w h ich  he, hav ing  had 
h im se lf in s truc ted  by the ju ry , he ld  as a m atte r 
o f law, has been adopted ever since. M y  bro ther 
Lopes, in  his judgm ent in  the  present case, which 
is m ost elaborate and careful, has no t controverted 
th a t view, b u t has adopted the view  th a t damage 
to  the  ship o r cargo by  rats o f its e lf  is not a 
damage caused by a p e ril or danger o f the seas. I t  
is  h a rd ly  necessary to  go th rou gh  a ll the cases, 
b u t I  th in k  i t  is  be tte r to  re fer to  some of them 
to  show how clear th is  has been. The case of 
B o h l v. P a r r  (1 Esp. 445), wh ich was on a po licy  
o f insurance on the ship, shows i t  ve ry  s trong ly. 
The ship sailed from  St. Bartholom ew, and 
a rrive d  safely a t the coast of A fr ic a , and began 
to  trade. A fte rw a rds , being about to re tu rn , i t  
was found th a t the worm s had eaten her bottom , 
and had destroyed i t  so effectua lly th a t the  ship 
could bare ly  get to  Cape Coast, where she was 
condemned as irreparable. T h is  case seems to me 
very strong. The worms had eaten the bottom  of 
the  ship— i t  m ust have been a wooden ship in  
those days— so as to  render her u n fit  to be on the 
seas, so th a t i t  was w rong  to  continue the voyage, 
and so th a t i t  was r ig h t  and p roper to  take her in to  
a p o rt o f distress, where, i f  w hat had happened 
was caused by  the pe rils  of the sea, she was from  
the o ther circumstances a constructive  to ta l loss; 
ye t i t  was he ld tha t th is  ea ting by the worms was 
not, even in  a po licy  o f insurance, a damage 
caused by a p e ril o f the sea. The damage in  th a t 
case was done by worms, b u t the resu lt would 
have been exactly the  same i f  i t  had been done 
by  rats. I f  ra ts  were to  gnaw a wooden ship from  
the inside nearly th rou gh  to  the outside of her 
planks, so th a t she became w ho lly  u n f it  and unsafe 
to  keep the seas, and she were carried  in to  a port, 
where her condition was such th a t she could not 
be repaired so as to  be a sea-going ship, in  the 
o rd in a ry  business sense o f being capable of repair, 
th a t w ou ld  not be a loss caused by a p e r il of the 
sea.

The next p roposition w h ich  I  sha ll lay  down 
is, th a t in  business, i f  i t  is  a ttem pted to d is tingu ish  
w ith  extreme fineness e ither as to  construction ,or 
as to  application o f facts, the po ss ib ility  of real 
business is destroyed, and i t  seems to me im pos
sible to  ho ld  th a t i f  ra ts  gnaw w ith in  the e igh th  of 
an inch of the  outside of the p lanks o f a ship and 
so make the ship u n fit  to  keep on the seas and 
render her irreparable, th a t constructive  to ta l 
loss is not a loss caused by pe rils  o f the  sea, ye t 
i f  the ra ts  gnaw the e igh th  of an inch fu r th e r  i t  
w ou ld  be a loss by pe rils  of the sea. T ha t is fa r  
too fine fo r  me, and I  th in k  fa r  too fine for1

business. I f  th a t case, therefore, is carried 
to its  f u l l  length, the damage caused by 
the gnaw ing by  ra ts  is not, even in  a po licy 
of insurance, a p e ril of the seas, and m uch more, 
as I  shall presently show, is th is  in  the case of 
a cha rte r-pa rty  o r a b i l l  o f lad ing. There is a 
case w ith  regards to  ra ts— H u n te r  v. P o tts  (4 
Camp. 203)—which was again on a po licy  of 
insurance. The ship having touched at A n tig u a  
was detained there a considerable tim e  by the 
sickness of the crew, and w h ile  she lay  at tha t 
is land the ra ts  ate holes in  her transum s and 
other parts  of her bottom . In  consequence a 
survey was called, and the ship was found  to  be 
u n fit to  proceed to  Honduras, and she was there
fore condemned and the cargo sold. Here was a 
ship reduced to  extrem ities, u n fit to  keep the sea 
and p rope rly  sold, bu t the loss having been 
charged as caused by  a p e ril of the sea, L o rd  
E llenborough was c learly o f opin ion th a t i t  was 
no t a loss w ith in  any o f the pe rils  insured against. 
One w ould  expect to  find  in  A m erica  the  same 
law as in  E ng land, because the Am erican people 
of business have adopted the same form s o f b ills  
o f lad ing  and of policies and of charter-parties 
th a t we have ourselves. In  the case of H a z a rd 's  
A d m in is t r a to r  v. N e w  E n g la n d  M a r in e  In s u ra n c e  
C o m p a n y  (8 Peters, 557) the damage was caused 
by worms. The judge d irected the  ju r y  (or, as 
i t  is called in  Am erica, charged the ju ry )  tha t, 
“  i f  they should find  th a t in  the Pacific Ocean 
worms o rd in a r ily  assail and enter the bottoms of 
vessels, then the loss of a vessel destroyed by 
worms would not be a loss w ith in  the po licy.”  I  
quote th is  case because the C ourt there adopt 
the E ng lish  decision to w h ich  I  have already 
referred. They say : “  In  1796 the case of B o h l  
v. P a r r  (1 Esp. 445) was tried , w h ich  involved 
th is  question, before L o rd  Kenyon and a special 
ju ry . H is  Lo rdsh ip  said, th a t ‘ i t  appeared to 
h im  a question of fact ra the r than of law, such as 
the ju ry  were competent to  decide on from  the 
op in ion on the subject adopted by the under
w rite rs  and merchants.’ A nd , ‘ the ju r y  found i t  
was not a loss w ith in  the term  1 perils of the sea ’ 
in  policies o f insurance, and, of course, th a t the 
p la in t if f  could not recover fo r  a to ta l loss.’ There 
seems to  have been a general acquiescence in  th is  
decision in  England, as i t  has never been over
ru led  (8 Peters, at pp. 583, 584.) Then some 
o ther _ cases are cited, and i t  is said tha t in  
Am erica  the Courts have adopted th a t f in d in g  of 
the  E ng lish  ju ry ,  and acted upon it .  I n  th is  
Am erican case the question le ft to  the ju r y  was 
w hether in  the Pacific Ocean worms o rd in a r ily  
assail the bottoms of vessels. I t  seems to 
me th a t the re  m ust be a d is tin c tio n  between rats 
and some worms w hich attacked ships in  the old 
days a t sea. I f  by worms are meant worms 
which ate th rough  the ship from  the outside, 
those are worms w hich are generated by the sea 
and w h ich  a ttack from  the outside, and th is  
would im m ediate ly, I  th in k , raise the question 
w h ich  was le ft tp  the ju r y  in  th a t case. There
fore the  rea l ground w hy the loss was no t held 
to  come w ith in  the te rm  “  perils of the sea "  was 
th is , th a t i f  the circumstances were the o rd inary  
circumstances of the voyage insured then the loss 
w ould not come w ith in  the term s o f the po licy, 
fo r  i t  would come w ith in  the o rd in a ry  c ircu m 
stances, no t the ex trao rd inary  circumstances, of 
the voyage. Therefore to  m y m ind  i t  is d iffe ren t
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in  a case of worms w h ich  are peculiar to  the sea, 
a ttack ing  the  ship from  the sea, w h ich  I  th in k  
would be a p e ril of the sea, unless i t  were th a t i t  
is an o rd in a ry  circumstance of the  voyage, w h ich 
e ither the unde rw rite r, o r the shipowner, o r the 
owner of the cargo, ough t to  an tic ipate as an 
o rd ina ry  circumstance o f the voyage. That 
question w ith  regard to  the a ttack o f worms or 
barnacles can ha rd ly  arise in  la te r days', because 
i t  was a danger to  wooden ships w h ich  were not 
metalled. The m e ta lling  of ships was invented 
and applied ch ie fly  in  order to  guard  against 
th a t ve ry  danger, and now i f  a ship were sent 
in to  seas frequented by such worms w ith o u t being 
m etalled i t  would be a very strong circumstance 
upon w h ich  a ju r y  would be asked to  find  tha t the 
ship was no t seaworthy fo r  tha t voyage even 
when she started, i t  being known a t the tim e 
th a t in  the o rd ina ry  course of the voyage such a 
danger m ust be anticipated. B u t w ith  regard to 
rats, i t  stood from  the beginning, as I  say, 
subject to  the  other view  th a t a danger to the 
ship o r cargo by ra ts  was no t caused by an 
excepted p e ril in  the b i l l  o f lad ing  o r by a sea 
p e ril as insured against in  the policy.

Com ing to  la te r times, there is the case o f L a v e -  
r o n i  v. D r u r y  (8 Ex. 166; 22 L . J. 2, Ex.), which, 
to  a certa in  extent, is decisive in  m y opinion. There 
the  question arose upon b ills  o f lad ing. The 
cargo, w h ich  was cheese, a th in g  most liab le  to  the 
attacks of rats, was damaged by rats. I t  is tru e  
th a t the sea-water d id  not come in. The on ly 
damage was the damage by the ra ts  themselves. 
Pollock, C.B. s a id : “  W e agree w ith  the learned 
judge th a t the  true  question is w hether damage 
by rats fa lls  w ith in  the exception, and we are 
clearly of opin ion th a t i t  does not. The on ly  p a rt 
of the exception under w h ich i t  possibly could be 
contended to fa ll is as a danger o r accident of the 
sea and navigation , bu t th is  we th in k  includes 
on ly a danger of the sea o r nav igation  prone rly  
so-called, namely, one caused by the violence of 
the winds and waves (a v is  m a jo r)  ac ting  upon a 
seaworthy and substantia l ship, and does no t 
cover damage by  rats, w h ich  is a k in d  of destruc
tio n  not peculiar to  the sea, o r navigation , or 
a ris ing  d ire c tly  from  it ,  b u t one to  which such a 
com m odity as cheese’’- ( t h i s  is also tru e  as to
r j ce)__“  i s equally liab le  in  a warehouse on land as
in  a ship a t sea.”  W ith  regard to  the observa
tions which were made in  the old days about a 
cat being on board, i t  was characteristic o f the 
refined m inds of those tim es to deal w ith  such a 
m atter. Pollock, C.B., who was a very practica l 
judge, said he d id  not th in k  m uch of the case of 
cats because from  the way in  w h ich  cargoes are 
now stowed i t  would be very difhcu 
make its  way in  amongst the cargo; and so i t  
would. However, th a t question ° f  cats was 
dropped long ago, as is w e ll known. 1 hat case is a 
d is tm ct decision th a t damage done to a cargo by 
rats, where i t  does not le t m  s e a - water, is not 
damage caused by perils  o f the • 
dealt w ith  the cases as to  damage to  ^
rats o r worms under a po licy of msurance^ Now 
I  come to  the case of damage to a e*hip >r  a °  
where the question arises under the exception ! 
a b i l l  o f lading, or a charte r-party . I n t h « oase° 
a b i l l o f lad ing  or c h ^ te r-p a r ty  note th e ^ l ^  
im m ediate cause, b u t the real ea
to  be looked to, so th a t i t  m ust 0 e igh th
the rats, as I  said before, gnaw w ith in  the eighth

o f an inch  o f the  outside o f the p lanks o f the  ship 
and so damage the ship, o r i f  ra ts  eat the  
cargo, o r otherw ise damage the  cargo, th is  is not 
a cause of damage w hich is excepted, ye t i f  the 
ra ts  go a l i t t le  fu r th e r  so as to  le t the  sea-water 
in , then the damage to  the cargo is to  be excepted. 
I t  cannot be th a t there are such d is tinc tions. 
Therefore I  take the case o f L a v e ro n i v. D r u r y  (8 
Ex. 166; 22 L . J. 2, Ex.) to  be decisive, no t on ly  
of w hat had then to  be decided, namely, th a t 
damage caused by  rats is not damage caused by a 
p e ril of the  sea, b u t also, as a necessary conse
quence, to  prove th is , th a t i f  ra ts  gnaw th rou gh  a 
pipe and le t the  w ate r in , nevertheless, as the rats 
are the cause, and the sea is not, and the  le tt in g  
in  of the sea-water is on ly  an effect o f the  cause, 
the real effective cause being the rats, w hat the 
ra ts  do is no t damage caused by  perils  of the sea. 
I  th in k  m yself the  cases w ou ld  make i t  doub tfu l, 
even in  a po licy  of insurance, whether where ra ts  
gnaw th rou gh  the  planks o f the ship, the act is 
no t so closely im m ediate th a t the com ing in  of 
the sea-water should be treated, not as a cause at 
a ll, bu t as an effect, so th a t even in  th a t case 
there would be causa  p ró x im a  as w e ll as causa  
cau san8 ; b u t th is  is a m a tte r w h ich  we need not 
determ ine on the present occasion, and w h ich  
m ust rem ain open u n t i l  the po in t is  raised. 
T ak ing  the  d is tin c tio n  of construction  w h ich has 
always been applied as between charter-parties, 
b ills  o f lad ing, and policies of insurance, I  feel in  
m y own m ind  pe rfectly  clear th a t where the 
effective cause is the  conduct of rats, as the 
learned judge  has found here in  term s, and p ro 
pe rly  found, i t  cannot be held th a t the com ing in  
of the sea-water is the cause. Therefore, w ith  the 
greatest deference I  cannot agree w ith y  he ju d g 
m ent of Lopes, L .J . I  th in k  he has in  rea lity , 
a lthough he d id  not mean to  do it ,  acted upon 
th is : “  The im m ediate cause of damage in  th is  
case,”  he says, “  was the incurs ion  o f salt w ater 
th rou gh  the  hole in  the pipe eaten th rou gh  by the 
ra ts ; the effective cause o f damage was the ra t 
or ra ts.”  I t  seems to me th a t he has in ad ve rt
en tly  applied to  th is  case the  s tric tes t ru le  o f the 
causa p ró x im a , w h ich  is on ly  applicable to  policies 
o f insurance, and no t to  b ills  o f lad ing  o r 
charter-parties. I n  m y opin ion, i t  has been held 
from  the beginning th a t in  a b i l l  o f lad ing  
o r in  a cha rte r-pa rty  the effective cause is 
to  be looked to, and no t the im m ediate cause, in  
the sense o f its  being the causa p r ó x im a ,  as in  
the case of a po licy  o f insurance. T ha t is the 
defect in  his care fu l and elaborate judgm ent. 
F o r the purpose of re g u la r ity  in  business, and in  
order th a t people m ay know what th e ir  lia b ilit ie s  
are, and » ha t they  are undertak ing , i t  seems to  
me th a t we m ust reve rt to  the  old ru le , and say 
th a t where the  effective cause o f a loss under a 
cha rte r-pa rty  or a b i l l  of la d in g  is damage to  the 
cargo by ra ts  th a t is no t a p e ril excepted, and 
where the rats, by being the effective cause, le t 
in  the sea th is  le tt in g  in  of the sea is no t a cause 
a t all. I t  is  the effect o f w ha t was done by the 
rats, and the ra ts  were the effective cause. F o r 
these reasons I  cannot agree w ith  the judgm ent, 
and am of op in ion th a t the p la in tiffs  are en title d  
to  judgm ent, and th is  appeal ought to  be allowed.

B owen, L .J .— The judgm en t I  am about to 
read is the  ju dg m en t of m y bro ther F ry  and 
myself. T h is  was an action b rough t against the 
owners o f a ship to  recover damages fo r  sea
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in ju ry  to  the cargo caused by a leakage of w h ich 
ra ts  were the authors. The defendants’ ship had 
been chartered by the p la in tiffs  to proceed to 
A kyab  and there load a cargo of rice  fo r  L iv e r 
pool. The excepted pe rils  in  the  cha rte r-pa rty  
were the act o f God, and a ll and every other 
dangers and accidents of the  seas, rive rs , and 
steam navigation , of whatsoever na ture  and k ind , 
and errors o f navigation  d u r in g  the  voyage, an.d 
the tenor of the h ills  of la d in g  was the same. 
I t  appeared th a t the  damage was caused d u rin g  
the  voyage to L iverpool, a fte r the  ship had le ft 
Akyab, by sea-water passing th rough  a hole in  a 
m eta l pipe connected w ith  a bath-room  in  the 
vessel, th is  pipe having been gnawed th rough  by 
rats. I t  was no t disputed at the t r ia l  th a t a ll 
reasonable precautions had been taken by  the 
captain and his crew to  keep down the ra ts  on 
the voyage fro m  L ive rp oo l to  A kyab . The ju ry  
found fu r th e r  th a t the  ra ts  w h ich  caused the 
damage were no t b rough t on board by  the 
shippers in  the  course of sh ipp ing the rice  at 
A kyab , and th a t those on board had taken reason
able precautions to prevent the  ra ts  com ing on 
board at A kyab  d u rin g  the sh ipp ing  o f the cargo. 
There was, on the o ther hand, no fin d in g  of the 
ju ry ,  and no admission by the parties, as to  the 
cond ition  o f the  vessel in  respect o f ra ts  when 
she le ft  L ive rp oo l fo r  A kyab , or as to  the o rig ina l 
cause o f the  presence o f ra ts  on board the  ship. 
The case was dealt w ith  by Lopes, L .J . on fu r th e r  
consideration, and he directed a ve rd ic t fo r the 
defendants, on the  ground th a t the case was one 
of danger o r accident of the seas w ith in  the 
exception in  the sh ipp ing documents, and th a t 
the  shipowners were thereby exonerated. F rom  
th is  judgm en t the p la in tiffs  now appeal. That 
damage done to  cargo by the  d irec t action of rats, 
which devour i t  on the voyage, is no t due to  a 
p e r il o f the  sea, was decided in  K a y  v. W hee le r 
(16 L . T. Eep. N . S. 6 6 ; 2 M ar. Law  Oas.
0 . S. 466; L . Kep. 2 0 .' P. 302) by  the E x 
chequer C ham ber; see L a v e ro n i v. D r u r y  (8 
Ex. 166; 22 L . J. 2, E x .) ; and A y m a r  v. A s to r  
(6 Cowen’s Reports, Supreme C ourt o f New  Y o rk , 
p. 266). I t  was contended, however, in  the  present 
case, on behalf of the  shipowners, th a t the ques
t io n  is a d iffe re n t one where cargo is d ire c tly  
damaged by  sea-water en te ring  a ship th rough  
leaks w h ich  ra ts  have caused, and th a t a lthough 
the shipowner is no t excused when the ra ts  eat a 
cargo of rice  d irec tly , i f  a ra t eats th rou gh  a 
pipe w h ich  le ts the sea-water in  upon the  rice, 
the  accident is cne fo r  w h ich  the  shipowner w ill 
no t be responsible —  a d is tin c tio n  which, i f  i t  
exists, m ust be adm itted  to savour o f subtle ty. 
B y  the common law  of th is  country , w h ich  in  th is  
respect is s tr ic te r  than  e ithe r the c iv i l law  o r the 
law  of m any con tinenta l nations, a c a rrie r by sea 
was liab le  fo r  loss o r damage to  goods, except 
on ly  in  the event of accidents caused by  the  act 
o f God or of the k in g ’s enemies. In  D a le  v. H a l l  
11 W ils . 281), the loss was occasioned by a leakage 
caused by ra ts  gnaw ing a hole in  the bo ttom  of 
the  vessel. The goods were n o t ca rried  under 
any b i l l  o f lad ing, and i t  was he ld th a t by  the 
common law  the  hoyman was n o t excused on 
the  ground of any act o f God. The la rge r 
exception to  the  c a rrie r’s l ia b i l i t y  contained in  
the  exception o f pe rils  o f the seas o r accidents and 
dangers of the  seas has sprung up g ra du a lly  since 
the re ign  o f Queen E lizabeth, no such prov is ion

be ing found in  the form s of charter-parties o r o f 
b ills  of la d in g  g iven in  W est’s Symboleographie, 
b u t be ing known apparently  in  the  re ign  of 
Charles I . : (see P ic k e r in g  v. B a rk le y ,  S tyle, 132; 
M o rs  v. S lew , 3 Keb. p. 73 ; and B a r to n  v. W o lli-  
fo rd , Comb. 56.)

The cargo in  the  present case was carried 
under a h i l l  o f la d in g  conta in ing the now 
fa m ilia r  exception, and we have to  consider 
accord ing ly  w hether a ca rrie r who w ould  not 
be excused by the common law  fo r  loss due 
to leakage caused by rats, can find  pro tection 
under the  express te rm  “  accident o r danger of 
the  sea.”  The exact de fin ition  o f the te rm  
“  dangers o r accidents of the  sea,”  o r o f the 
cognate expression “  pe rils  ”  of the  sea, w h ich  
la tte r  name is on ly  the La tin ised  equiva lent fo r  
“  dangers,”  has been the subject of perpetual d is
cussion both in  Eng land and A m erica. On the 
one side i t  has been sought to  confine i t  to  
calam ities w h ich  occur on ly  th ro u g h  the  violence 
of the  elements (ex m a rines  tem /pestatis d is c r im in e ) ,  
o r (to use the language of M arsha ll, vol, 2, p. 487, 
p a rt 1, c. 12, s. 1), “  such as arise fro m  stress of 
weather, w inds and waves, fro m  lig h tn in g  and 
tempests, rocks and sands,”  &c. B y  others i t  
has been sought to  extend i t  so as to  include a ll 
inev itab le  accidents w h ich  occur upon the seas, 
o r a t a ll events a ll such as occur by  the action of 
sea-water in  the course o f navigation , fo r which 
hum an negligence, o r fo r  w h ich  a t a l l events the 
ca rrie r’s negligence, is no t responsible. The 
te rm  “  p e ril of the sea ”  is one w h ich  has long 
been employed in  policies o f insurance as w e ll as 
in  contracts of carriage, though losses w h ich  fa ll 
w ith in  the  m eaning of the po licy  (ow ing to  the 
d iffe re n t na ture  o f the contract) are no t always 
losses w h ich  w ou ld  fa ll w ith in  the b i l l  o f lad ing  
exception. B u t i t  m ay be a t least considered 
probable (subject always to  any question of usage 
o r construction) th a t i f  a loss is no t due to  a 
p e r il of the  sea w ith in  the  m eaning of a po licy  of 
insurance, ne ithe r w i l l  i t  be due to  a p e r il of the 
sea w ith in  the  meaning o f the  o rd in a ry  b i l l  of 
lad ing. A cco rd in g  to  L o rd  Tenterden the deci
sion of the  judge upon w hat is a p e ril o f the  sea 
m ay be gu ided by usage and the  course o f practice 
among merchants, and i t  is  observable th a t the 
case in  w h ich  pirates were f irs t he ld  to  be a p e ril 
of the sea was decided upon a certifica te  of m er
chants, read in  court, th a t they were so esteemed : 
(S ty le, 132). I t  is  not necessary in  the  present 
instance, and no t being necessary i t  w ou ld  be 
undesirable, to  la y  down an exhaustive de fin ition  
as to  the m eaning of the  te rm  “  pe rils  of the sea,”  
e ith e r in  contracts o f carriage o r in  policies of 
insurance. W e desire to  leave ourselves en tire ly  
free to  consider (whenever the  necessary occa
sion arises) w hether the  te rm  “  pe rils  o f the sea”  
m ay no t embrace o ther dangers beyond those 
w h ich  are due d ire c tly  to  the v io len t action  o f the 
elements. TJnless there be some exception to  
such a de fin ition  i t  is d iff ic u lt to  account fo r  the 
fac t th a t pirates by m ercantile  custom  are a 

e r il o f the sea, o r th a t sh ipw reck upon a hidden 
oulder, when no t due to  the negligence of the 

m aster, w ou ld  be due to  the  same excepted 
cause. I t  is  suffic ient to  a ffirm  b road ly th a t 
w ith in  the  m eaning of an o rd in a ry  cha rte r-pa rty  
o r b i l l  o f la d in g  a loss cannot be due to  the  pe rils  
o f the sea w h ich  the exercise o f reasonable s k il l 
and d iligence on the p a rt o f the  shipowner m ig h t



MARITIME LAW CASES. 49

Ct . of A pp.] Pandorf and Uo. v . H amilton, F raser, and Co. [C t . of A pp.

have averted. In  the case o f the schooner B ees ide  
(a .d . 1837, 2 Sumner, a t p. 571) S tory, J. thus 
expresses h im se lf : “  The phrase ‘ danger of the 
seas,’ w hether understood in  its  most lim ite d  
sense, as im p o rtin g  on ly  a loss by  the  na tu ra l 
accidents peculiar to  th a t element, o r whether 
understood in  its  m ore extended sense, as 
in c lud in g  inev itab le  accidents upon th a t element, 
m ust s t ill ,  in  e ithe r case, be c learly  understood to 
inc lude on ly  such losses as are of an ex tra 
o rd inary  nature, or arise fro m  irre s is tib le  
force, o r some overwhelm ing power, w h ich  
cannot be guarded against by  the o rd ina ry  
exertions o f hum an s k il l and prudence.”  So 
again in  M arsha ll on Insurance, vol. 1, p. 234, 
p a rt 1, c. 7, s. 4 : “  I f  any loss o r damage happen 
to the goods, from  any fa u lt  o r defect o f the  ship 
(not a ris ing  from  sea damage, o r fro m  any acci
dent or m is fo rtune  in  the voyage, b u t fro m  some 
la ten t defect before she sailed), the  owner o f the 
goods has his remedy against the owners of the 
ship fo r  such loss o r damage.”

The judgm ent o f Lopes, L..T. in  the cou rt below 
accepts th is  p rinc ip le , b u t proceeds upon the basis 
th a t the  action of the ra ts  in  gnaw ing th rou gh  
the pipe and le tt in g  in  the sea-water upon 
the cargo was a m a tte r beyond a ll human 
con tro l— th a t i t  was, to  adopt his own words, a 
case “  o f sea damage at sea and nobody’s fa u lt.”  
The burden o f p roof o f th is  rested upon the sh ip
owner, bu t the admission made d u rin g  the t r ia l  
o f the  case and the find in g  of the  ju r y  seem to 
us to  fa ll fa r  sho rt o f estab lish ing the inference 
drawn by Lopes, L.*T. I t  is consistent w ith  both 
the ve rd ic t and the  find ings tha t the presence of 
ra ts  m ay have constitu ted an o rig in a l vice m  the 
ship when she sailed to  take in  cargo, w h ich  con
tinued  down to  and at the tim e when she m  tact 
took i t  in . T h e ir presence a t such a tim e— so fa r  
as th e ir  presence constitu ted any element or 
danger to  the  cargo— was to  th a t extent a detect 
in  the ship. Even i f  i t  were shown to  be im pos
sible to  have excluded the ra ts  w h ich  caused the 
m isch ief to  the pipe— a top ic  w h ich  i t  m ay be 
said we have not the m ateria ls before us fo r  d is 
cussing exhaustively— i t  w ou ld  s t i l l  “ in k  be 
do ub tfu l whether a ship w ith  ra ts  on board her 
th a t receives goods in to  her ho ld  ought no t to  
bear the respons ib ility  fo r  a ll damage done to  the 
goods by the  rats. The burden, as we have said, 
rests upon the shipowner. A n o w n e r o fc a rg o  
has no means of know ing  w hat has been done by 
the sh ip  in  respect of ra ts  o r w hat is the condi 
t io n  ofP the vessel. H e  has a r ig h t  to  assume 
th a t the  ship is reasonably f i t  fo r  the c a m a M  o 
his goods. The broad inference o f fac t which 
m ost persons w ou ld  accord ing ly be inc lined  to  
draw  is th a t ra ts  capable of do ing substantia l 
m isch ie f to  a ship or cargo, a?d  f ^ ic h  do not 
come on board w ith  the cargo itse , .
k in d  of inev itab le  m is fortune which happens 
ships f i t  to  ca rry  c a rg o - th a t  a ra t, and a ll the 
d irec t o r in d ire c t m isch ief a ra t does, , 
words, a p e ril of the ship and not a P „
sea. S ir  W ill ia m  Jones (Essay on ^  Law  ot 
Bailm ents, p. 105), com m enting.upon the ca se  ot 
D a le  v. J I a t m  W ils . 281), in  w h ich the ra ts  had 
gnawed ou t the oakum and made a sm all hole 
th rou gh  w hich the water gushed, says th a t i t
m ust nave been a t least o rd in a ry  n g g 
le t a ra t do such m ischief m  a vessel, and quotes
the D igest (19, 2,13, 6) 

V ol. V I . ,  N . S.

I l l  » —,   . .
“ S i fu llo  vestim enta

polienda acceperit, eaque m ures rose rin t, ex looato 
tenetur, qu ia debu it ab hac re  cavere.”  The 
C ourt of Exchequer in  L a v e ro n i v. D r u r y  (8 Ex. 
166; 22 L . J. 2, Ex.) seem to  have been of 
the same opinion. Speaking o f a passage 
fro m  Roccus, w h ich  states th a t keeping cats on 
board excused the shipowner fro m  damage 
by  rats, Pollock, O.B., says : “  W hatever m ig h t 
have been the case when Roccus w ro te , we 
cannot b u t th in k  th a t ra ts  m ig h t be now 
banished fro m  a ship by no ve ry  ex trao rd i
na ry  degree o f d iligence on the  p a rt o f the 
m a s t e r (8 Ex. a t p. 172). I t  is  no t im possible 
th a t i t  was on some such broad common-sense 
view  o f the  case th a t L o rd  E llenborough p ro 
ceeded when in  H u n te r  v. P o tts  (4 Camp. 203) he 
he ld th a t a loss a ris ing  fro m  ra ts  eating holes in  
the ship’s bo ttom  is no t w ith in  the  pe rils  insured 
against by  the  common fo rm  of a po licy  of in s u r
ance. A s  a ru le , ra ts  can be kep t ou t of ships 
w h ich are f i t  to  ca rry  cargo, and, speaking broad ly, 
a loss w h ich  is due to  leakage caused by ra ts  w i l l  
probably be found  to  be due, no t to  the  pe rils  o f 
the  sea, b u t to  the defects o f the ship or the  w ant 
of precautions of the shipowner. In  his chapter 
dealing w ith  policies o f insurance, the  learned 
au thor of K e n t’s Commentaries says: “ I t  has 
even been a vexed question w hether the  damage 
done to  a ship by  ra ts  was among the casualties 
comprehended under pe rils  o f the sea, and the 
au thorities  are m uch d iv ided  on the question. 
The be tte r op in ion would, however, seem to  be 
th a t the  in su re r is not liab le  fo r  th is  so rt of 
damage, because i t  arises fro m  the negligence of 
the  common carrie r, and i t  m ay be prevented by 
due care, and is w ith in  the  con tro l o f hum an 
prudence and sag ac ity : ”  (vol. 3, pp. 300, 301.) 
H e  adds in  a note some references to  a num ber of 
fo re ign  ju r id ic a l w rite rs , who have a ll m a in ta ined 
the p rinc ip le  th a t the  owner, and not the insure r, 
is  liab le  fo r  any in ju r y  by rats, and states th a t 
the  on ly  case w h ich  he has m et w ith  d ire c tly  to  
the  con tra ry  is th a t o f G a rr ig u e s  v. C ore  (1 B in . 
592). S to ry  on Bailm ents, sect. 513, adds, th a t 
“  i t  seems th a t a loss occasioned by a leakage 
w h ich  is caused by  ra ts  gnaw ing a hole in  
the bottom  o f the  vessel is no t in  the  E ng lish  
law  deemed a loss by a p e r il of the  sea.”  L o rd  
Tenterden in  his w ork  on Shipp ing, p a rt 4, 
c. 5, s. 4, adopts language to  the same e ffe c t: 
“  W here ra ts ,”  he says, “  occasioned a leak in  the 
vessel, whereby the goods were spoiled, the  m aster 
was he ld responsible fo r  the  dam ace n o tw ith 
standing the crew afterwards, by  pum ping, &c., 
d id  a ll they could to  preserve the cargo from  
in ju ry . A n d  th is  de term ination  agrees w ith  the 
ru le  la id  down by Roccus, who says : ‘ I f  m ice eat 
the  cargo and thereby occasion no sm all in ju r y  
to  the m erchant, the master m ust make good the 
loss, because he is g u ilty  of a fa u lt. Y e t i f  he 
had cats on board his ship he sha ll be excused.’ 
This ru le  and the exception to  it ,  a lthough bear
in g  somewhat o f a lud icrous a ir, fu rn is h  a good 
illu s tra t io n  of the  general p rinc ip le , by  w h ich  the 
m aster and owner® are he ld responsible fo r  every 
in ju ry  th a t m ig h t have been prevented by human 
fo res igh t o r care. I n  co n fo rm ity  to  w h ich  p r in 
ciple, they are responsible fo r  goods stolen or 
embezzled on board the ship by the  crew or o ther 
persons, o r los t o r in ju re d  in  consequence o f the 
ship sa iling  in  fa ir  weather _ against a rock o r 
shallow known to  expert m ariners.”



5 0 MAKITIME LAW OASES.

Ct . op A pp.] T he A nnot L yle . [C t . of A pp.

J t  is no t s tr ic t ly  necessary to  decide w hat would 
be the  resu lt in  the  somewhat im probable case o f a 
shipowner who succeeded in  p rov ing  th a t the 
presence of ra ts  th a t have caused m isch ief by leak
age to  the  cargo, was ne ithe r due to any defect in  
the  reasonable condition of his sh ip  nor a m atte r 
w h ich  by reasonable precautions could have been 
prevented. T h is  hypothe tica l case of a possible 
exception to  w hat we m ay ca ll the  broad and 
n a tu ra l inference o f fac t is reserved by M arsha ll 
(vol. 1, p. 235, p a rt 1, c. 7, s. 4), where he says th a t 
the owners are liab le  fo r  damage done by  rats, 
unless i t  appear th a t a ll necessary precautions 
were used to  prevent it .  The academical ques
tio n  w h ich  M arsha ll and other w rite rs  have le ft 
open i t  is no t necessary in  the  present case to 
close, so fa r  as relates to  leakage caused by  rats 
as d istingu ished from  damage done by them  to 
the cargo d ire c tly . I t  is, however, obvious th a t 
the  continenta l w rite rs  to  whom  S to ry  refers as 
e n te rta in ing  a v iew  th a t in  such a case the owner 
w ou ld  be protected, w ro te  a t a tim e  when ships 
were ve ry  d iffe re n t from  the ca rry in g  ships of 
the  present day. nor indeed were th e ir  views 
fo llowed by  the  C ourt o f Exchequer in  L a v e ro n i  
v. D r u r y  (8 Ex. 166; 22 L . J. 2, Ex.), o r by  the 
Exchequer Chamber in  K a y  v. W h e e le r (16 L . T. 
Eep. N . S. 66 ; 2 M ar. Law  Cas. O. S. 466 ; 
L . Eep. 2 C. P. 302). I t  never m ust be fo r
go tten  th a t the  E ng lish  law  is less indu lgen t 
to  the ca rrie r than e ith e r the  Eom an law  or 
the law  o f m any con tinen ta l nations. In  the 
present instance— the burden o f p roof res ting  
w ith  the shipowner— no facts have been esta
blished w h ich  raise th is  speculative po in t. I t  
was consistent w ith  a ll the find ings th a t the 
m isch ie f done to  the pipe, and the incurs ion of 
sea-water w h ich  followed, w ou ld  never have hap
pened b u t fo r e ithe r a defect in  the cond ition  of 
the sh ip  o r some w ant of providence in  the ship
owner o r his servants. The question therefore 
does no t arise w hether the re  m ay no t be a con
ceivable case o f leakage caused by ra ts  w h ich 
w ou ld  not fa l l  w ith in  the  broad and everyday 
ru le. F o r these reasons we are of op in ion tha t 
the  ju d g m e n t o f the cou rt below m ust be 
reversed, and the appeal allowed, w ith  costs.

A p p e a l a llo w e d . J u d g m e n t f o r  the p la in t i f fs .

S olic ito rs  fo r  p la in tiffs . H o lla m s , S on , and 
C o w a rd .

Solic ito rs fo r the defendants, W . A . C ru m p  and 
S on .

J u n e  3 a n d  9, 1886.
(Before the L ord Chancellor (Herschell), 

L o rd  E sher, M .E ., and F ry, L.J .)
T he A nnot L yle , (a )

ON APPEAL FROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISION (ADMIRALTY).

C o llis io n — S h ip  a t  a n ch o r— N eg ligence— O nus o f  
p r o o f— A p p e a l to  the H ouse  o f  L o rd s — B a i l—  
S ta y  o f  execu tion— B . S . C., O rd e r L V I I I . ,  
r .  16.

W h e re  a  shi/p is  sho w n to  have been p ro p e r ly  a t  
a n c h o r w i th  h e r a n c h o r l ig h t  b u rn in g , a n d  is  
s tru c k  a n d  da m age d  by a /nother s h ip , the f a c t  o f  
the  c o ll is io n  is  p r im a  fa c ie  evidence o f  neg ligence

(a )  Reported by J P. A s p in a u . and Buti.eh A spinAl l , Esqrs.,
Barristers-at-Law.

o n  the  p a r t  o f  the sh ip  i n  m o tio n , a n d  the on us  is  
u p o n  the la t te r  to p ro v e  th a t  the  c o ll is io n  w as  n o t 
occasioned by h e r negligence.

I n  a n  a p p e a l f r o m  a  de c is io n  o f  the C o u r t o f  A p p e a l 
to  the H ouse  o f  L o rd s  i n  a n  a c tio n  i n  re n i, i n  
w h ic h  b a il  has been g iven , the C o u r t o f  A p p e a l 
w i l l  n o t s ta y  execu tion  p e n d in g  the a p p e a l un less  
spe c ia l c ircum stance s  a re  sho ivn  by  a ff id a v it.

T h is  was an appeal by the p la in tiffs  in  a collis ion 
action  i n  re m  fro m  a decision of B u tt,  .T. d is
m iss ing an action b rough t by them  against the 
owners o f the  vessel A n n o t  L y le ,  to  recover 
damages occasioned by a collis ion between the 
A n n o t L y le  and th e ir  barque the N e n u p h a r.

The co llis ion  occurred in  the Downs on the 
n ig h t o f the  10th Dec. 1884. The N e n u p h a r  was 
p rope rly  a t anchor, w ith  her anchor l ig h t  burn ing, 
in  the Downs, heading between S.W. and W .S .W ., 
when the barque A n n o t L y le  was seen to cross 
her bows. The A n n o t L u le  was e xh ib itin g  a green 
l ig h t  and was about a cable’s le ng th  off, and when 
about ahead o f the N e n u p h a r  i t  was seen th a t 
she was d r i f t in g  towards the N e n u p h a r . Those 
on board the A n n o t L y le  ha iled the N e n u p h a r  to  
pay ou t chain, b u t a collis ion occurred, whereby 
the  N e n u p h a r  was damaged. The p la in tiffs  (in te r  
a l ia )  charged the defendants w ith  ta k in g  up a 
fo u l berth , w ith  neglecting to  take proper 
measures to  keep clear of the N e n u p h a r ,  and w ith  
negligence in  com ing to  an anchor at all.

A t  the t r ia l  before B u tt, J., the learned judge 
hav ing  found th a t the A n n o t L y le  had not taken 
up a fou l berth , and had done a ll she could to 
avo id the  co llis ion, proceeded as fo llo w s : “  The 
rem a in ing  question is whether, having regard to 
the state o f the weather and to  the fac t th a t she 
had on ly  one anchor available fo r le tt in g  go at the 
tim e, i t  was negligence on the pa rt of those in  
charge o f the A n n o t L y le  to  go to  anchor amongst 
the sh ipp ing in  the Downs ? F in d in g  th a t there 
was a difference of opin ion between the E ld e r 
B re th ren  on th a t po in t, and as the w ord  ‘ neg li
gence ’ is no t always c learly  understood, I  tho ugh t 
i t  w e ll to  pu t w hat is p ra c tica lly  the same question 
in  a d iffe re n t fo rm , and I  asked them  ‘ W ou ld  an 
officer in  the exercise o f o rd in a ry  care and sk ill, 
under the circumstances, have b rough t his vessel 
to  anchor in  the  Downs and amongst the sh ipp ing?’ 
T ha t a lte red fo rm  o f question d id  no t advance 
the m a tte r much, because one o f the  E ld e r 
B re th ren  answered i t  in  the  a ffirm ative  and the 
o ther in  the  negative, and I  have to decide ; and I  
sha ll say th a t I  am no t satisfied th a t i t  was 
negligence so to  act, th a t the a llegation of neg li
gence is no t proved by  the  p la in tiffs , and th a t 
therefore I  m ust dism iss the  su it. I  do not w ish 
i t  to  be understood th a t I  exercise no judgm en t 
of m y own in  th is  m a tte r ; I  exercise the best 
judgm en t I  can in  the difference of op in ion w h ich 
prevails  between m y assessors.”

J u n e  3.— B u c k n i l l ,  Q.C. and H a n n e n  fo r  the 
appellants, the p la in tiffs .— On the evidence the 
A n n o t L y le  was g u ilty  o f negligence. M ore
over, as the  N e n u p h a r  was at anchor, the 
onus was upon the A n n o t L y le  to  prove 
absence o f negligence on th e ir  part. T h is  has 
no t been done.

S ir W a lte r  P h i l l im o re  and K e n n e d y , Q.C. fo r 
the  defendants.— There was no evidence o f n e g li
gence against the A n n o t L y le .  The learned judge 
was r ig h t  in  d ism issing the  action.
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The L oed Chancellor (Herschell).— In  th is  
case the N e n u p h a r  was prope rly  anchored in  the 
Downs when the co llis ion, the subject o f th is  
action, occu rred ; no blame can therefore be a t t r i 
buted to  her. U nder these circumstances, the 
burden is on the defendants to discharge them 
selves p r im a  fa c ie  from  the l ia b i l ity  w h ich  arises 
from  the fact th a t the A n n o t L y le  came in to  co l
lis ion  w ith  and damaged a ship a t anchor. The 
cause of the co llis ion  in  such a case m ay be an 
inevitab le  accident no t a ris ing  from  negligent 
navigation , bu t unless the defendants can prove 
th is  the law  is clear, and they are liab le  fo r  the 
damage caused by  th e ir  ship. I  advert to  th is  
po in t because, though the argum ents addressed to  
the cou rt to-day were in  regard to  the  conduct of 
the A n n o t L y le ,  there are expressions in  the  ju d g 
m ent of the learned judge  w h ich  seem to  indica te 
th a t the p la in tiffs  m ust prove th a t those on 
board the A n n o t L y le  were negligent, and th a t 
unless they  do so the defendants are en titled  to  
judgm ent. I  do not th in k  th a t th is  can have been 
dhe in te n tio n  of the learned ju d g e ; b u t the ex
pressions are somewhat unguarded in  th e ir  from , 
and therefore i t  is desirable th a t the  cou rt should 
not a llow  any m isapprehension to  exist w ith  regard 
to th is  po in t. The A n n o t L y le ,  in  order to  d is
charge herself from  lia b ility ,  says th a t the co l
lis ion  occurred ow ing to  her anchor d ragg ing 
when she was endeavouring to  come to  anchor 
in  the Downs. In  the  cou rt below the learned 
judge p u t to  the T r in i ty  M asters th is  question, 
“ W ou ld  an officer in  the exercise o f o rd in a ry  
care and s k ill,  under the circumstances, have 
b rough t h is vessel to  an anchor in  the  Downs ? ”  
Upon an answer to  th a t question the T r in ity  
M asters were no t agreed, and the learned judge 
thereupon saying i t  was a m a tte r upon w h ich  he 
d id  no t feel competent to  decide, expressed the 
op in ion th a t he was no t satisfied th a t i t  was neg
lig e n t so to  act, and th a t therefore he m ust d is 
miss the su it.

N ow  the facts were these. The A n n o t L y le  
had endeavoured to  come to  an anchor under 
the lee a t Dungeness some hours ea rlie r in  
the afternoon. She there had to  s lip  her anchor 
to  avoid collis ion, because her anchor w ou ld  not 
hold. She then made sa il to  the Downs w ith  on ly  
one anchor available, because there had not been 
tim e  between her leaving Dungeness and a rr iv in g  
a t the Downs to  prepare her o ther spare anchor 
fo r  use. She had there fore dragged one anchor 
in  the gale a t Dungeness and los t it .  The ques
t io n  is whether, under these circumstances, she 
was ju s tifie d  in  anchoring in  the Downs. I t  seems 
to  me pe rfe c tly  clear th a t a vessel about to  come 
to  anchor is en title d  to  consider her own safety, 
b u t she is no t en title d  to  consider herself alone. 
She is bound to  have regard to  the  safety of o ther 
vessels w h ich  are na v ig a ting  o r a t anchor in  her 
v ic in ity , and hence those on board her m ust ac 
as reasonable men, as m en o f prudence and ski 
w ou ld  act w ith  due regard no t on ly  to  the  safety ot 
th e ir  own vessel, b u t also to  the  safety of other 
vessels. There m ay no doubt be circumstances in  
w h ich  danger to  the vessel w ou ld  be so im m inen t 
and so great th a t she may be ju s tified , fo r the 
purpose o f saving herse lf from  th a t danger, m so 
ac ting  as to  cause some r is k — i t  m ay be a «na 
risk , b u t s t i l l  a r is k — to  another vessel. A l l  th a t 
is  a m atte r o f degree. On th °  other hand, t lie i 
are cases in  w h ich  the o ther course is open

to  her, v iz., to  go where she w i l l  cause no 
danger to  others, and be freed from  danger 
herself. She is not ju s tified , in  order to  do th a t 
w h ich  is m ore convenient to  herself, to  expose 
o ther vessels to  serious r isk . T ha t I  apprehend 
to be clear as regards the  law. I  w i l l  now deal 
w ith  the  facts. I t  is ce rta in  th a t the fac t of the 
A n n o t L y le  anchoring w ith  on ly  one anchor, and 
ahead o f another vessel, w ith  a gale b low ing , 
caused p e ril to  th e  o ther vessel. The question is 
w hether the circumstances were such as to  ju s t i fy  
her in  so doing, and th a t depends ve ry  m uch upon 
the a lte rna tives open to  her. In  v iew  of these 
circum stances we have p u t th is  question to the  
nau tica l gentlem en who assist u s : “  W ou ld  an 
officer o f o rd in a ry  care and s k ill,  w ith  due regard  
to the safety o f his own ship and the  safety of 
o ther ships anchored in  the  Downs, considering 
the fac t th a t the anchor had been slipped a t 
Dungeness, endeavour to  anchor in  the  Downs P ”  
O ur assessors have answered th a t question in  the  
negative. I  en te rta in  no sort o f doubt th a t th a t 
is a correct and proper answer, look ing  at a ll the  
circumstances of the case. T h is  vessel had o ther 
courses open to  her, e ithe r of em ploying a tug , or 
go ing in to  the  N o rth  Sea, o r be tte r s t ill ,  in to  
M argate Roads, w h ich  she m ig h t have done w ith  
safety to  herself. W h y  was th a t course no t 
taken P N o t because i t  was tho ugh t safer ,to come 
to  anchor in  the D o w ns ; no t because i t  was 
tho ugh t th a t go ing to  M argate  Roads w ou ld  have 
caused danger to  the  vessel. The m aster of the  
A n n o t L y le ,  when asked, “  Could you no t have 
reached M argate R oads insa fe tyP ”  answer ed “  No, 
because I  wanted to  ru n  in to  the Downs fo r  the 
purpose o f g e ttin g  an anchor and chain.’’ I t  had 
no th in g  to  do w ith  the  safety of the  ship, b u t he 
tho ugh t he w ou ld  ru n  the  risk , inasm uch as i t  
was more convenient th a t the A n n o t L y le  should 
there and then go on to  the  M argate Roads. I f  
there had been no o ther vessel the re  he m ig h t have 
been ju s tifie d  in  ta k in g  th a t course. B u t when 
there was the fac t th a t the re  was another vessel 
in  the v ic in ity ,  and he knew  th a t i f  h is anchor d id  
no t ho ld  i t  w ou ld  be disastrous to  th a t o ther 
vessel, he was no t ju s tifie d  in  go ing  there. I f  
there is another course open to  h im  he m ust take 
th a t course w h ich  the  safety o f o ther vessels 
demands ra th e r than  th a t course w h ich  is the more 
convenient to  h im self. U nde r these circum stances 
I  th in k  the ju dg m en t of the  cou rt below cannot 
stand, th a t i t  should be reversed, and th a t ju d g 
m ent should be g iven  fo r  the owners o f the  
N e n u p h a r, the  A n n o t L y le  being he ld alone to  
blame.

L o rd  E sher, M .R . and F e y , L.J . concurred.
A p p e a l a llo w e d .

W ednesday, J u n e  9.
(Before L o rd  E shee, M .R., B owen and F ry.L .J J .)

The defendants applied fo r  a stay o f execution 
pending an appeal by them  to  the House of Lords. 
N o  affidavits had been filed  in  support of the  
application. I t  appeared th a t the  defendants had 
given b a il to  answer damages and in terest.

S ir  W a lte r  P h i l l im o re ,  fo r the1 defendants, in  
support of the application.— N o in ju s tice  can be 
done to  the p la in t if fs  by  th is  app lica tion  being 
granted. Suffic ient b a il has been g iven to  answer
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damages and in te rest, and hence i f  th is  appeal is 
unsuccessful the f ru its  o f the l it ig a tio n  are secured 
tc  the  p la in tiffs . W hen the P r iv y  Council was 
the  appellate cou rt from  the A d m ira lty  C ourt, 
execution was stayed as a m a tte r of course pend
in g  an appeal. A  s im ila r application was granted 
by  th is  ve ry  cou rt in  the case o f T h e  K h e d iv e  
(41 L . T . Rep. N . S. 392; 4 Asp. M ar. Law  Cas. 
182 ; 5 P. D iv . 1), and m y clients are w illin g  th a t 
the  same term s should he imposed upon them  as 
were imposed in  th a t case.

B u c k n i l l ,  Q.C., fo r  the p la in tiffs , re ferred to
Barker v. Lowery, 14 Q. B. Div. 769.

L o rd  Esher, M .R .— In  th is  case we are in v ite d  
to  la y  down a general ru le  as to stay ing execution 
upon appeals in  A d m ira lty  cases from  th is  court 
d iffe rin g  from  th a t w h ich is in  force in  regard to 
o ther cases. I t  was argued th a t we ough t to  do 
so because ba il has been g iven by  the defendants, 
and in te rest is payable on the amount of the 
damages. A lth o u g h  th is  may be so, yet the 
respondents would no t receive e ither the p rinc ipa l 
o r the in te rest u n t i l  the appeal was heard and 
decided. I  can see no suffic ient reason w hy the 
successful p a rty  should be so kep t ou t of his 
money. S ir  W a lte r P h illim o re  argued th a t i t  
was the practice of the P r iv y  Council to  stay 
execution in  s im ila r cases, and th a t we were on ly 
asked to  do th a t which, under the old practice, 
was always done. W e must, however, assume th a t 
th a t practice was known to  the Leg is la tu re  when 
they transfe rred  A d m ira lty  appeals to  th is  court, 
ana th a t they  in tended such appeals to  be subject 
to  the same rules o f practice as exist in  o ther cases 
in  the H ig h  C ourt. There is an express ru le  
(O rder L v I I L ,  ru le  16), th a t an appeal shall 
no t operate as a stay o f execution unless the 
cou rt appealed from  shall otherwise order. This 

resent application therefore in  effect asks us to 
reak th a t rule, a lthough i t  is adm itted  th a t there 

are no special reasons fo r  our so doing. I f  in  any 
p a rtic u la r case there is danger of successful 
appellants not being repaid, th a t m ust be shown 
by affidavit, and m ay induce us to  order a stay. 
B u t we should be departing  fro m  the A c t of 
Parliam ent and acting d ire c tly  con tra ry  to the 
ru le  i f  we made a general practice of staying 
execution in  A d m ira lty  cases pending an appeal to  
the House of Lords.

B owen, L . J.— I  agree. The unsuccessful l i t ig a n t 
is asking us to  deprive the successful l it ig a n t of 
the fru its  o f his judgm ent pending the deter
m ina tion  of a fu r th e r  appeal. There is no a ffidavit, 
and therefore no reason is alleged why, i f  the 
money is pa id over, b u t the appeal be successful, 
the appellants w i l l  not get th e ir  money back. I  
can see no reason w hy in  A d m ira lty  cases we 
should make a practice o f keeping a successful 
li t ig a n t ou t of his money and lock ing  up funds 
because they are secured by a ba il bond. We are 
asked to  assume th a t i t  is a m a tte r of sm all 
im portance to  a successful l i t ig a n t  to  go w ith o u t 
h is money pending an appeal to  the House of 
Lords. I  do no t assent to  th a t suggestion. The 
ru le  la id  down by  th is  cou rt in  B a rk e r  v. L a v e ry  
( l ib i  sup .) applies to  A d m ira lty  cases as m uch as 
to  any others, and I  therefore th in k  th a t th is  
application m ust be dismissed.

F ry, L .J .— I  also th in k  th a t th is  application in  
the  absence o f special circumstances m ust be

refused. The case o f T h e  K h e d iv e  (u b i sup .) has 
been pressed upon us, bu t th a t case is rea lly  not 
in  po in t. The on ly  question there was, whether 
the court had ju risd ic tio n . The successful p a rty  
d id  no t oppose the application, so th a t re a lly  the  
order was made by consent.

Solic ito rs fo r  the p la in tiffs , P r itc h a r d  and 
Sons.

S olic ito rs fo r the  defendants, T . O ooper and Oo., 
agents fo r  S im p so n  and N o r th ,  L ive rpoo l.

N o v . 3 a n d  5,1886.
(Before L o rd  E sher, M .R., L indley and L opes, 

L.JJ.)
D ixon v . F arrer, Secretary of Board of 

T rade, (a)
APPEAL FROM THE QUEEN’S BENCH DIVISION.

P ra c tic e — C hange o f  venue— T r ia l  a t  b a r— A c tio n  
a g a in s t officer o f  S ta te— In te re s t o f  C ro w n — R u le  
abso lu te  on  s ta tem en t o f  A tto rn e y -G e n e ra l —  
U nre ason ab le  d e te n tio n  o f  s h ip  by S e c re ta ry  o f  
B o a rd  o f  T ra d e — M e rc h a n t S h ip p in g  A c t 1876, 
s. 10— C ro w n  S u its  A c t 1865, s. 46—B . S . 0 .  
1883, O rd e r X X X V I . ,  r . 9.

B y  the C ro w n  S u its  A c t  1865, s. 46, w here, i n  a n y  
cause i n  w h ic h  the A tto rn e y -G e n e ra l is  e n tit le d ,  
on  b e h a lf o f  the  C ro w n , to de m and  as o f  r ig h t  
a  t r i a l  a t  b a r, he states to the c o u rt th a t he 
w a ives  th a t r ig h t ,  “  the c o u rt on  the  a p p lic a t io n  
o f  the  A tto rn e y -G e n e ra l s h a ll change the  venue to 
a n y  co u n ty  he m a y  select.”  T h e  C ro w n  is  
e n tit le d  as o f  r ig h t  to  a  t r i a l  a t  ba r, i n  a n y  cause 
i n  w h ic h  i t  is  in te res te d , w he th e r as a  p a r t y  o r  
on  b e h a lf  o f  a n y  o f  i ts  servants, o r by reason o f  
i ts  in te re s ts  be ing  affected, a n d  the A tto rn e y -  
G enera l, on  b e h a lf o f  the C ro w n , m a y  o b ta in  such  
t r i a l  a t b a r  u p o n  a n  eti p a r te  a p p lic a t io n  m ade  
by h im  to  the  co u rt, he s ta t in g  th a t the C ro w n  is  
in te re s te d ; a n d , i n  l ik e  m a n n e r , he is  e n tit le d  to  
a n  o rd e r f o r  a  change o f  venue i n  a n y  such case 
on  a  s im i la r  a p p l ic a t io n ;  a n d  i n  e ith e r case i t  
is  open to  the  o th e r p a r ty  to  a p p ly  to set as ide  the  
o rd e r u p o n  the g ro u n d  th a t the C ro w n  is  n o t, 
in  fa c t ,  in te res ted , a n d  th a t the  c o u rt has been 
th e re in  m is in fo rm e d .

I n  o rd e r th a t  the C ro w n  sh o u ld  be in te re s te d  i n  the  
a c tio n , i t  is  n o t necessary th a t such a c tio n  sh o u ld  
affect e ith e r the p e rs o n a l p ro p e r ty  o f  the S overe ign  
o r  the p ro p e r ty  o f  the C ro w n  i n  its  c a p a c ity  o f  
head o f  the S ta te . W hen  a n  a c tio n  is  b rough t 
a g a in s t a n  o ff ic ia l o f  one o f  the de partm en ts  o f  
S ta te , i n  respect o f  dam age occasioned to a  p r iv a te  
p e rso n  by the un reaso nab le  exercise o f  h is  p o w e r  
as such o ff ic ia l, a n d  the C ro w n  u n de rtakes  the  
defence o f  such a c tio n , the in te re s t o f  the  
C ro w n  i n  such a c tio n  is  su ffic ie n t to e n tit le  the  
A tto rn e y -G e n e ra l to  a  t r i a l  a t  b a r o r  a  change o f  
venue.

I n  a n  a c tio n  u n d e r sect. 10 o f  the M e rc h a n t S h ip p in g  
A c t 1876, a g a in s t the S e c re ta ry  o f  the B o a rd  o f  
T ra d e , to  recover dam ages f o r  the d e te n tio n  o f  a  
s h ip  w ith o u t reasonab le  a n d  p ro b a b le  cause, 
the A tto rn e y -G e n e ra l is  e n tit le d , on b e h a lf o f  the  
C ro w n , to de m a n d  as o f  r ig h t  a  t r i a l  a t  ba r, a n d  
he is  the re fo re  a lso e n tit le d , u n d e r the C ro w n  
S u its  A c t  1865, o n  s ta t in g  to  the c o u rt th a t  he

(a) Reported by A. H. Bhtlkston, Esq., Barrister-at-Law.
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w a ive s  h is  r ig h t  to a  t r i a l  a t  h a r, to  change the  
venue to a n y  cou/nty i n  w h ic h  he elects to have  
the cause tr ie d .

T h e  J u d ic a tu re  A cts  a n d  R u le s  o f  C o u r t have n o t  
the  effect o f  a b o lis h in g  t r ia ls  a t  ba r.

Ju d g m e n t o f  F ie ld  a n d  W ills , J J .  (re p o rte d  an te , 
p . 30 ; 55 L .  T . Rep. N . 8 .  438) a ffirm ed .

T his  was an appeal from  an order of a d iv is iona l 
cou rt changing the  venue in  the action from  
Newcastle to  London.

The action was b rough t by a shipowner against 
the Secretary of the Board of Trade, under 
39 &  40 V ie t. c. 80, s. 10, to  recover damages fo r 
w ro ng fu lly , im properly , and w ith o u t reasonable 
and probable cause de ta in ing  his ship fo r  survey, 
w h ile  in  harbour a t N o rth  Shields. The p la in t if f  
having la id  the venue at Newcastle, the A tto rn e y - 
General applied to  the cou rt to change the venue 
to London, under 28 & 29 Y ic t. c. 104, s. 46, sub
sect. 1, a lleg ing th a t the Grown was interested in  
the action, and th a t he was therefore en titled  as 
of r ig h t  to  a t r ia l a t bar, and th a t he waived th a t 
r ig h t. The C ourt made the order, and the p la in t if f  
now appealed.

S ir W . P h i l l im o re  and J . A s p in a l l  fo r the 
appellants.— I t  is  conceded tha t, i f  th is  is an 
action in  w h ich  the  A ttorney-G enera l could of 
r ig h t  demand a t r ia l  at bar, the order fo r  a 
change o f venue was r ig h t ly  made. B u t the 
r ig h t  of the Crown to  a t r ia l at bar is confined to 
cases where the K in g  is a party , or the m a tte r 
touches the  r ig h t  of the  K in g : (see the 
au thorities  c ited  m  C h itty ’s A rchbo ld , 14th edit., 
p. 586.) R ow e  v. B re n to n  (8 B. &  C. 737; 3 
Mann. &  Ry. 133, 449) decided th a t a t r ia l at bar 
m ig h t be granted in  cases where the Crown was 
no t ac tua lly  a p a rty  to  the su it, i f  the revenues 
of the Crown were affected. P a d d o c k  v. F o rre s te r  
(1 M . &  Gr. 583 ; 8 Dow l. P r. Rep. 834) was very 
lik e  the case of R ow e  v. B re n to n . I t  appeared on 
the record in  th a t case th a t the p rope rty  of the 
Crown was in  question. [L o rd  E sher, M .R .—  
The present case is more lik e  B u ro n  v. D e n m a n , 
2 Ex. 167.] The Crown is not in  any sense 
interested in  th is  action. The Crown chooses to 
take up the defence of an action against one of 
its  servants; th a t does no t g ive the Crown an 
in te rest in  the action. N o  case can be found in  
which the A tto rney-G enera l has in tervened where 
the Crown was not a pa rty , or the p rope rty  of 
the C rown was not in  question. T ria ls  at bar 
were constantly granted at the instance of p riva te  
persons, and the A tto rney-G enera l would some
tim es be retained to make the application on 
behalf o f such persons. In  B u ro n  v. D e n m a n ,  
fo r  instance, the t r ia l  at bar may have been 
granted because i t  was an im p o rtan t case w ith 
out any question as to  the Crown’s being in 
terested. I t  appears from  the T im e s  repo rt of 
th a t case tha t, at the close of it ,  the A tto rne y - 
General claimed the r ig h t  of rep ly  ; the Court, 
however, doubted, and the A ttorney-G enera l 
w ithdrew  h is cla im . B y  stat. W estm. 2, tr ia ls  
are to  be a t N is i P rius, except in  im portan t cases. 
T ha t statute d id  not b ind  the Crown, and there
fore, where the Crown is a pa rty , there is no 

-r ig h t on the other side to  a t r ia l at N is i Prius. 
There is also a fu r th e r  p rinc ip le  established bv 
the cases, th a t where the Crown is interested, 
a lthough not a pa rty , there is no r ig h t to a t r ia l 
a t N is ; P rius. B u t i t  is subm itted th a t the

in te rest m ust be a p rope rty  interest. Then i t  is 
fu r th e r subm itted th a t tr ia ls  at bar are abolished 
by the  Jud ica tu re  A cts  and Rules. B y  the 
S ta tu te  Law  Revision and C iv il Procedure A c t 
1881 (44 &  45 Y ic t. c. 59), s. 6, “  The enactments 
re la tin g  to  the m ak ing  of rules of court, contained 
in  the Supreme C ourt of Jud ica tu re  A c t 1875, 
and the A cts  am ending it ,  shall extend and apply 
to  . . . a ll proceedings by  o r against the
Crown.”  O rder L X V I I I .  provides th a t no th ing  
in  the rules sha ll affect the procedure o r practice 
in  any of certa in  specified m atters. T ria ls  a t 
bar are not w ith in  th a t order, and there fore the 
o rd in a ry  rules w i l l  apply to  them. Then ru le  9 of 
O rder X X X V I .  provides th a t “  E very  t r ia l  of any 
question o r issue of fac t w ith 'a  ju r y  sha ll be by a 
s in g le . judge, unless such t r ia l  be specially 
ordered to  be by tw o o r more judges.”  U nder 
th a t ru le  there could be a t r ia l  before tw o  judges 
a t Newcastle, i f  so ordered. A  t r ia l  before two 
judges, under th a t rule, is now substitu ted fo r a 
t r ia l  a t bar. I n  L a n g w o r th y  v. L a n g w o r th y  
(11 P. D iv . 88) Cotton, L .J . says : “  I t  would be a 
s ingu la r state of th ings  i f  where an order from  
a judge is necessary fie is to  be held to  have no 
d iscretion as to  m aking i t . ”  The words “  special 
order ”  im p o rt th a t i t  is an order to be made by 
the cou rt a fte r the consideration of the facts. 
[ L opes, L .J .— Rule 9 has no application whatever 
to  tr ia ls  at bar. There is no provis ion in  the 
rules as to  tr ia ls  at ba r.] O rder X X X Y I .  was 
intended to  comprehend a ll m atters no t excepted 
by O rder L X V IJ I

S ir C harles  R ussell, Q.C. (S ir  R ic h a rd  W ebster, 
A.-G., R. 8 . W r ig h t ,  and D a n ckw e rts  w ith  him ) 
fo r  the  Grown. —  There is no th ing  in  the 
Rules of the Supreme C ourt which binds 
the Crown so as to  take away the r ig h t  to 
a t r ia l  at bar. O rder L X X I I . ,  r. 2, preserves 
the r ig h t. The A tto rn e y  - General on ly asks 
th a t the cou rt should accept his statem ent in  the 
absence of any ground fo r no t accepting it .  I t  is 
p r im a  fa c ie  correct, and need not be supported 
by evidence ; b u t i t  is not conclusive. There is 
a note by the  reporte r in  12 J u ris t, p. 82, as to  
the case o f B u ro n  v. D e n m a n : “  I  find  on in q u iry  
th a t the ru le  in  B u ro n  v. D e n m a n  was drawn up 
absolute in  the f irs t instance.”  T ha t shows, 
therefore, th a t in  B u ro n  v. D e n m a n  the applica
tio n  fo r  a t r ia l  at bar was made by the A tto rne y - 
General on behalf o f the  Crown. T ha t case 
shows tha t there is a sufficient in te rest in  the 
Crown, when an act has been done by a servant 
of the Crown, w h ich the Crown chooses to  adopt 
and ju s tify .  T ha t is the case here. I t  is qu ite  
clear tha t, i f  damages are recovered in  th is  action, 
a f t .  f a .  could no t go against the priva te  goods 
of the offic ia l of the Board of Trade, nor against 
the office fu rn itu re . The money would have to  be 
voted by Parliam ent, and raised by ta x a tio n ; bu t 
as, according to  constitu tiona l law, the Queen is 
the head of the Executive, and hers is the hand 
th a t receives the taxes, the  damages w il l  be pa id 
by the  Crown.

S ir W a lte r  P h i l l im o re  in  rep ly.
The fo llow ing  cases were referred to d u rin g  the 

argum ent, in  add ition  to those m en tioned:
2 Inst. 424 ;
Brown v. Lord Granville, 1 Harr. & Woll. 270
Attorney-General v. Constable, 4 Ex. Div. 172
Lord Bellamont's case, 2 Salk. 025
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BracLlaugh v. Clarke, 8 App. Cas. 354;
Rex v. Hales, 2 Stra. 816 ;
Rex v. Jolliffe, 4 T. Rep. 285.

L o rd  E sher, M .R .— In  th is  case an action was 
brought against the Secretary o f the Board of 
Trade under a sta tu te w h ich  gives an action to  a 
shipowner i f  h is ship is detained unreasonably. 
The sta tute gives the Board of Trade the r ig h t  
to detain a ship fo r the purpose of ascerta in ing 
whether i t  is  f i t  to  go to  sea, and, i f  i t  is found - 
no t to  be fit ,  to  fo rb id  its  going to sea u n t il i t  has 
been made f i t ; b u t the statute, in  order to  p ro
tect the shipowner as fa r  as was possible, gave h im  
an action against the Secretary to  the Board 
of Trade in  h is officia l capacity i f  he could 
show th a t in  w hat they had done they had acted 
unreasonably. The p la in t if f  in  th is  case has 
brought such an action, and la id  the venue at 
Newcastle, as he had a perfect r ig h t  to do. The 
A ttorney-G enera l, however, applied to  the D iv i
sional C ourt to  change the venue, s ta tin g  tha t the 
Crown was interested in  the m a tte r and th a t he 
appeared, ins truc ted  by the Crown, to  defend the 
action. Upon th a t statem ent alone, an order was 
made to  change the venue. I t  is urged th a t the 
D iv is iona l C ourt was w rong to  make the order 
upon those m aterials. On the o ther hand, i t  is 
urged by  the A tto rney-G enera l th a t wherever an 
action is b rough t on the  c iv i l side of the court to  
w h ich the  Crown is a pa rty , or in  w h ich  the 
Crown is interested, the A ttorney-G enera l can 
come before the court and cla im  a change of 
venue, he having the r ig h t  in  such a case to c la im  
a t r ia l  at bar. I t  is adm itted  on behalf o f the 
p la in t if f  tha t, i f  the A tto rney-G enera l could have 
claim ed a t r ia l  at bar in  the present case, he is 
en title d  to c la im  a change of venue. The ques
tion , therefore, comes to  be, could the  A tto rn e y - 
General in  the  present case have claimed a t r ia l  at 
bar P I t  was at f irs t  asserted tha t, i f  the A tto rne y - 
General stated th a t the Crown was interested, the 
cou rt was bound to make a ru le  fo r  a t r ia l a t bar 
absolute in  the f irs t  instance, and th a t th a t could 
no t afterw ards be in  any way questioned. B u t i t  
was afterwards suggested tha t, when the A tto rne y - 
General came forw ard, the court accepted his 
statem ent and made the ru le  absolute in  the firs t 
instance, bu t th a t the other side m ig h t a fterwards 
come before the cou rt on th is  sole ground, namely, 
to  show th a t the A tto rney-G enera l had been m is
in form ed, and having been m isin form ed had m is
in form ed the  court, upon the question whether 
the Crown was interested, and, i f  they established 
tha t, then the cou rt w ou ld  set aside the ru le. I  
th in k  th a t th is  la tte r  contention is r ig h t. Look
in g  at the reports of the case of H ow e  v. B re n to n  
(8 B. &  C. 787; 3 Mann. &  B. 133, 449), I  th in k  
th a t there was a discussion in  tha t case as to 
whether the A ttorney-G enera l could obta in  a ru le  
absolute in  the  f irs t  instance fo r a t r ia l  a t b a r ; 
and i t  was he ld th a t the cou rt gave absolute 
credence to the A tto rney-G enera l and w ou ld  make 
the ru le  absolute in  the f irs t instance, so recognis
in g  h is r ig h t  to  have the order on his mere state
ment. Then M r. Brougham  endeavoured to set 
aside th a t ru le ; and he was certa in ly  heard upon 
the question whether the Crown was interested, 
I t  tu rned  out tha t upon his own affidavits the 
C rown was suffic ien tly  in te re s te d ; and, M r. 
B rougham  hav ing  fa iled to  show th a t the 
A ttorney-G enera l was m isinform ed, the ru le  was 
m aintained. T ha t case is not strong to show th a t

the cou rt can set aside a ru le  absolute in  the  f irs t 
instance obtained by the A tto rn e y  - General, 
because, as the affidavits showed th a t the re  was 
an in te res t in the Crown, i t  was no t necessary 
to  determ ine the  point. B u t, in  the  case of 
P a d d o ck  v. F o rre s te r (w bi step.), we have the h igh  
a u th o rity  of T indal, C.J. as to  what the law was 
on th is  po in t. In  th a t case the A tto rney-G enera l 
prayed th a t a t r ia l  at bar m ig h t be had, and said 
th a t the ru le  was demanded as of r ig h t, and was 
not «'('si in  the f irs t  instance. T inda l, C.J. says: 
“ N o  doubt you have a r ig h t  to  demand i t  on the 
p a rt of the Crown, and i t  is fo r  the p la in t if f  to  show 
the cou rt th a t i t  is m is in form ed upon the case, i f  
th a t is the fac t.”  A n d  he then gives judgm ent as 
fo llo w s : “  The A ttorney-G enera l has certified  th a t 
the C rown is interested in  the m a tte r in  dispute 
between these parties, and has stated that. H e r 
M ajesty does not consent th a t any w r it  of n is i  
p r iu s  sha ll issue in  th is  case. W e are therefore 
bound to  d irec t th a t the cause sha ll be tr ie d  at 
bar.”  A n d  the  ru le  was made absolute in  the 
f irs t  instance. I  th in k  th a t th a t shows th a t where 
the A tto rney-G enera l comes in to  court and says 
the Crown is interested, he is en title d  to  a ru le  
absolute in  the f irs t  instance; b u t th a t the other 
side may afterw ards appear to  show th a t in  fac t 
the cou rt was m isinform ed, and th a t the Crown 
is no t interested. Unless they can show th a t, they 
fa i l ;  no fu r th e r question can come before the 
court.

Then, w hat is an in te rest o f the Crown P 
W hen is the Crown interested P I t  is obvious 
th a t the Crown is in terested when its  p ro
p e rty  is d ire c tly  touched. B u t can the Crown 
be said to be interested, a lthough ne ither the per
sonal p rope rty  of the Sovereign, no r the p rope rty  
of the Crown in  its  capacity as head of the State, 
is affected P On one side i t  is said th a t the Crown 
is no t interested, except in  one of those tw o cases; 
w h ile  on the o ther side i t  is said th a t the  Crown 
is also in terested in  cases lik e  the present, where 
one of its  servants, an executive officer, is charged 
w ith  m aladm in is tra tion , and th a t the Crown m ust 
be in terested in  the conduct of its  servants P Is  
th a t in te rest w ith in  the ru le  o r not P W e have 
L o rd  B e lla m o n t’s case (u b i sup .) upon th a t po in t, 
w h ich  seems to  make i t  clear th a t i t  is. The 
report of the case is short, and S ir  W a lte r P h il- 
lim o re  was therefore enabled to  make some 
fa n c ifu l suggestions w ith  regard to it .  L o rd  
B e llam ont was Governor of New Y o rk , and the 
act in  respect of which he was sued m ust have 
been done by h im  in  execution of h is office. 
I f  th a t action had been successful he m ust 
have been liab le  to  pay damages out o f his 
own property . The Crown could not have any 
l ia b il ity  m  respect of his acts. Therefore, in  tha t 
case, ne ithe r the p riva te  p ro pe rty  of the Sove
reign, nor the p rope rty  of the  Crown in  its  
capacity of head of the State, were affected. 
Nevertheless the c la im  of the A tto rn e y - 
General, who was in s tru c te d  by  the Crown, 
to  a t r ia l  at bar was allowed. T ha t m ust 
have been because the Crown was interested in  
seeing whether its  servants acted r ig h t ly  or 
w rong ly . T ha t case is an a u th o rity , therefore, 
fo r the proposition th a t the Crown has a sufficient 
in te rest to  enable the A tto rney-G enera l to  come 
in  and cla im  a t r ia l  a t bar where the action is 
b rough t against one of its  officers in  respect of an 
offic ia l act. Then you have the case of B u ro n  v.
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D e n m a n  (u b i s lip .). The passage w hich was read 
from  the T im e s ’ report of th a t case shows th a t a 
ru le  absolute had been obtained by the A tto rne y- 
General fo r a t r ia l at bar. T ha t m ust have been 
on the ground th a t the Grown was interested. 
P robably the reason w hy no report is to be found 
o f the application is, because, a fte r the case of 
L o rd  Bellam ont, i t  was obvious th a t there was a 
suffic ient in te rest in  the Crown. I t  is clear to 
m y m ind  th a t in  th a t case, as in  L o rd  Bella- 
m ont’s, ne ithe r the p riva te  p rope rty  of the 
Sovereign nor t h •> pub lic  funds were affected, 
and th a t the defendant alone was liab le  to 
pay damages; b u t Captain Denman, being 
an officer of the navy, had assumed to  act 
fo r the Crown as its  servant. On th a t ground, 
the Crown could ra t ify  his act, and was in terested in  
defending the action. I t  would be impossible fo r us, 
w ith o u t departing  from  the practice of th is  court, to  
overru le those cases decided so long ago. They 
establish tha t, apart from  the in terest w h ich arises 
where the Crown’s r ig h t  to property  is in  question, 
whenever an act is done by an officer of the 
Crown, on behalf of the Crown, the Crown has a 
sufficient in te rest to make the ru le  under con
sideration applicable. Th is action is against the 
defendant, as representing one of the great 
departm ents of the State, and is therefore 
w ith in  the ru le. In  those cases the t r ia l 
w ou ld  have been at N is i P rius  bu t fo r the r ig h t  of 
the Crown to  demand a t r ia l  at bar. I t  was a 
special order, therefore, th a t was made. So here 
a special order th a t the  t r ia l  shall take place in  
London has been made. I f  the same interest of 
the  Crown exists in  th is  case as in  those, unless 
the r ig h t  of the Crown has been taken away by 
the Jud ica tu re  Acts, th a t order m ust be affirmed. 
I t  seems to me th a t there can be no doubt in  
the present case bu t tha t the act in  respect of 
w h ich  the defendant is sued was done by h im  
as a servant of the Crown. He is a servant of 
one of the departments o f State, he has done 
the act in  question in  his offic ia l capacity, and 
th is  case is therefore w ith in  the rule.

Then as to the po in t th a t the Jud ica ture A cts 
have taken away the r ig h t to a t r ia l  at bar, those 
A cts  have done away w ith  the d is tinc tio n  th a t 
fo rm erly  existed between the three courts of com
mon law, and have constitu ted one h igh  court, and 
in to  tha t cou rt have in troduced d iv is iona l courts. 
W hatever was done by each of the three courts 
in  banco is now done by d iv is iona l courts. That 
w h ich  was called a t r ia l  a t bar was a t r ia l  before 
the  court in  banco. I f  d iv is iona l courts are 
substitu ted fo r  courts in  banco, i t  follows th a t a 
t r ia l at bar is a t r ia l  before a d iv is iona l court 
here. I t  is to  be tr ie d  according to the rules of 
cou rt so fa r  as they are applicable to a t r ia l at 
bar. B y  O rder X X X V I . ,  r. 9, every t r ia l of any 
question o r issue of fac t w ith  a ju ry  shall be by 
a single judge, unless such t r ia l be specially 
ordered to  be by tw o o r more judges. B y  the 
combined effect of th a t ru le  and of sect. 26 of 
the Jud ica tu re  A c t  1873, a t r ia l by ju r y  before 
more than one judge can now be had in  the 
country. A  t r ia l  at bar is to  be conducted in  the 
way la id  down in  the rules as to other t r ia ls ; 
bu t, by reason of its  be ing a t r ia l at bar, i t  m ust 
be tr ie d  before tw o judges s it t in g  here. W hat 
is there in  the Jud ica tu re  A cts  or the rules of 
cou rt to  take away the r ig h t  to  a t r ia l at bar ? 
There is no th ing  touch ing  it .  Then, i f  tr ia ls  at

bar are s t i l l  in  existence, and I  can see no th ing 
to  take them  away, where are they to  be held ? 
A  t r ia l  “  at b a r ”  is in  term s a t r ia l here. A  
t r ia l at Newcastle before tw o judges would not 
be a urial at bar. I  am of op in ion th a t th is  case 
is one in  which the A ttto rney-G enera l has a r ig h t 
to a t r ia l at bar. I f  so, he has a r ig h t  to  have 
the venue changed from  Newcastle to London. 
The D iv is iona l C ourt made an order to change the 
venue upon the statem ent of the A tto rn e y  
General th a t the Crown was interested. I f  
i t  could be shown tha t the A ttorney-G enera l 
was m istaken when he made th a t statement, 
the order would be set aside; bu t, in  m y 
opinion, the p la in t if f  in  th is  case has fa iled  to 
show it .

L in d ley , L.J .— I  am of the same opinion. This 
is an action brought by the owner of a ship fo r 
damage sustained by h im  by reason o f its  un
reasonable detention by the Board of Trade, 
under one of the clauses of the M erchant Ship
p ing  A c t 1876. The r ig h t  of the A tto rne y - 
General to change the venue in  the action rests 
upon sect. 46 of 28 & 29 V ie t. m. 104, w h ich  is as 
follows : “  W here a cause in  w h ich H e r Majesty]s 
A ttorney-G enera l, on behalf of the Crown, is 
en titled  to  demand as of r ig h t  a t r ia l at bar is 
at any tim e depending in  any of H e r M ajesty ’s 
Superior Courts of law a t W estm inster, whether 
in s titu te d  before or in s titu te d  a fte r the com
mencement of th is  A c t, and the A tto rne y- 
General states to  the court th a t he waives his 
r ig h t  to  a t r ia l at bar, the fo llow ing  provis ion 
shall have e ffe c t: The court, on the application 
of the A ttorney-G enera l, sha ll change the venue 
to any county in  which the A ttorney-G enera l 
elects to have the cause tr ie d .”  U nder th a t 
section the A tto rn e y  - General went before the 
D iv is iona l C ourt and asked th a t the  venue in 
th is  action should be changed from  Newcastle to  
London. W hether he is en titled  to  th is  change 
o f venue depends upon whether th is  is “  a cause 
in  which H e r M ajesty ’s A tto rney.G enera l,. on 
behalf of the Crown, is en titled  to demand as of 
r ig h t  a t r ia l a t bar.”  I t  has been suggested by 
S ir W a lte r P h illim o re  th a t such an action as 
th is , no t being possible t i l l  1876, i t  could not be 
w ith in  the words I  have quoted from  the A c t 
of 1866. B u t I  should construe those words as 
meaning causes in  w h ich  the A ttorney-G enera l 
is en titled  a t the tim e  of his application to 
demand a t r ia l  a t b a r ; no t causes in  w h ich he is 
en titled  at the tim e  of the passing of th is  A c t to  
demand a t r ia l  a t bar. I  th in k , therefore, tha t 
the A ttorney-G enera l was r ig h t  in  saying tha t, 
i f  he was e n titled  to  a t r ia l  a t bar, he was en titled  
to a change o f venue.

Then there was a po in t taken by M r. 
A sp ina ll, tha t the r ig h t  to  a t r ia l at bar 
was taken away by  the Jud ica ture Acts. 
There is no th ing  in  the Jud ica ture A cts  or 
Rules of C ourt about tr ia ls  at bar, o r of depriv ing  
the Crown of the r ig h t  thereto. The Rules 
o f C ourt m erely deal w ith  procedure. I t  would 
be a very strong th in g  to  say tha t, by reason of 
those rules, the r ig h t to  a t r ia l  at bar had dis
appeared w ith o u t having been mentioned. There 
is no th ing  in  the rules to  prevent the court 
m aking an order fo r a t r ia l at bar, when asked to 
do so. On the con tra ry, there is something th a t 
w arrants it .  I  re fer to  O rder L X X I I . ,  r. 2, w h ich 
preserves the old  practice where no o ther pro-
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v is ion  is made by the A c ts  o r rules. I t  is  said 
th a t O rder X X X V I . ,  r. 9, has in troduced a 
d iffe rent practice. B u t th a t on ly  says, “  E very 
t r ia l of any question or issue of fact w ith  a ju ry  
sha ll be by a single judge, unless such t r ia l  be 
specially ordered to be by tw o  o r more judges.”  
A ltho ug h  under tha t ru le  a t r ia l  before two 
judges may be ordered e ither in  the country or 
here, a t r ia l  a t bar, w h ich  can on ly take place 
here, m ay also be claimed in  cases in  which i t  
could have been before th a t rule, and I  do not 
see any d iff ic u lty  in  h o ld ing  th a t tr ia ls  at 
bar are not abolished. T ria ls  a t bar, therefore, 
are not abolished by the  Jud ica tu re  A c ts  or 
rules. So fa r the case is clear.

Then the next question, and the substantia l 
question, is, Is  th is  a case in  w h ich the A tto rn e y - 
General is e n titled  to a t r ia l  a t bar ? T ha t depends 
upon whether the Crown is in terested in  the action. 
T ha t in q u iry  n a tu ra lly  resolves its e lf in to  two 
branches— the  firs t be ing whether i t  is sufficient 
fo r  the A tto rney-G enera l to state th a t the Crown 
is in te re s te d ; the second being w hat is an 
in te res t o f the Crown w ith in  the meaning o f the 
ru le . The cases of B ov je  v. B re n to n  (u b i sup.) 
and P a d d o ck  v. F o rre s te r  (u b i sup .) show th a t the 
cou rt does g ive credence to  the mere statem ent 
o f the A ttorney-G enera l, and acts upon tha t 
statem ent alone, though i t  is s t i l l  open to the 
o ther side to  show the cou rt th a t he is 
m isin form ed and th a t the Crown is no t in te 
rested. In  the present case the p la in t if f  does 
not re ly  upon any a ffidav it w ith  regard to 
th is  po in t, b u t contends th a t the na ture of the 
action shows th a t the Crown has no sufficient 
in terest. The m ateria l fac t o f the  case as to 
th is  po in t is, th a t a nom inal defendant is being 
sued, as representing one of the departments of 
State, and i t  is agreed on a ll hands th a t, i f  a 
ve rd ic t goes against h im , the money to  satisfy 
the ve rd ic t m ust be go t from  Parliam ent, and 
th a t th a t money m ust be granted to  the Crown. 
T ha t seems to  me to be a much sim pler 
case than  e ither th a t of L o rd  Bellam ont or of 
Captain Denman. Upon the statem ent of tha t 
fact, i t  seems to  me p la in  tha t the Crown has an 
in te rest in  the action. The Crown is interested 
to  th is  extent, a t a il events, th a t i t  is en titled  to 
defend the action, and to  c la im  a t r ia l a t bar o r a 
change o f venue.

L opes, L ,J .— In  th is  case the A tto rney-G enera l 
claims to  have the venue changed from  Newcastle 
to  London, under sect. 46 o f the Crown Suits A c t 
1865. Now, i f  th is  is a case in  w h ich  the A tto rne y- 
General would be en titled  to  c la im  a t r ia l  at bar, 
i t  is  pe rfec tly  clear tha t, under th a t section, he 
is en title d  to  have the venue changed. That 
raises tw o questions, both im portan t. F irs t, is 
th is  a case in  w h ich the A tto rney-G enera l is 
en titled  to  demand a t r ia l  a t barP Secondly, 
is he so en titled  on his mere statem ent w ith 
ou t go ing in to  evidence P The f irs t  question 
depends upon whether the Crown is interested 
in  the action. A s to  th a t i t  is on ly  necessary 
to  re fe r to  tw o facts in  the case. F irs t, tha t, 
in  do ing the acts in  respect of w h ich  he is 
sued, the  defendant was acting  as an officer of 
the Crown. Secondly, th a t any damages tha t 
are awarded to  the p la in t if f  in  respect of those 
acts m ust come, not out o f the  defendant’s pocket, 
bu t ou t o f the  pub lic  purse. I t  was contended

by S ir W a lte r P h illim o re  th a t the A tto rne y - 
General could on ly  intervene in  th is  manner 
when the p rope rty  of the Crown was touched. 
Two cases answer th a t contention, viz., L o rd  
B e lla m o n t ’s case (u b i sup.) and B u ro n  v. D e n m a n  
(u b i sup .). S ir W a lte r P h illim o re  suggested tha t 
the tr ia ls  at bar in  those cases took place, on 
account o f th e ir  general im portance, w ith ou t 
reference to  any in terest of the  Crown. B u t i t  
seems to  be beyond doubt th a t in  both cases the 
ru le  was made absolute in  the f irs t  instance. 
I t  is therefore clear th a t i t  was obtained by 
the A ttorney-G enera l on behalf o f the Crown 
because the Crown was interested. The proce
dure would not have been such as i t  was 
unless th a t had been the case. The defendant 
in  th is  case is a responsible officer in  a depart
m ent of G overnm ent; and, on grounds of con
venience, apart from  the question of preroga
tive , I  should m yself th in k  i t  much better 
th a t the t r ia l  of th is  action should be moved to  
London.

A s to  the other question, whether the A tto rne y - 
General is en titled  to  the order on his mere state
ment, there was a t f irs t some doubt as to  the 
practice, bu t i t  seems now to  be clear. I t  appears 
th a t the A tto rney-G enera l is en titled  on his mere 
statem ent to  have the ru le  made absolute in  the 
f irs t instance; b u t th a t the o ther p a rty  to  the 
action can get the ru le  set aside by showing th a t 
the in te rest of the Crown is insuffic ient, o r th a t 
the  statement of the A ttorney-G enera l was in 
correct. T ha t th a t is the practice is established 
by the tw o cases o f R ow e  v. B re n to n  (u b i sup.) 
and P a d d o c k  v. F o rre s te r (u b i sup .). Then there 
is one o ther po in t th a t has been raised, which 
is, th a t the Jud ica tu re  A cts and Rules o f Court 
have abolished tr ia ls  a t bar. B y  O rder X X X V I . ,  
r. 9, “  E ve ry  t r ia l of any question o r issue o f fact 
w ith  a ju r y  shall be by a single judge, unless 
such t r ia l be specially ordered to  be by two or 
more judges.”  I  qu ite  agree w ith  everyth ing 
th a t has been said by the M aster of the R o lls  as 
to th a t ru le . I  th in k  th a t i t  had no reference to 
tr ia ls  a t b a r ; th a t they rem ain exactly where 
they were before the ru le  was passed. I  th in k  
th a t i t  gives power to  order a t r ia l  by ju r y  before 
more than one judge in  the country. B u t, a lthough 
a t r ia l  at bar is a t r ia l by ju r y  before more than 
one judge, i t  is a special descrip tion of such tr ia l,  
and is necessarily always to  be at London.

A p p e a l d ism issed  w i th  costs.

Solic ito rs fo r  the p la in tiff, B o tte re ll and 
Roche.

S o lic ito r fo r  the defendant, T h e  S o lic ito r  to  the 
B o a rd  o f  T ra d e .
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ADMIRALTY BUSINESS.
T u esda y , Feb. 16, 1886.

(Before S ir J ames H annen and Butt, J .)
T he I da . (a)

S h ip p in q  c a s u a lty — R e h e a rin g  a n d  a p p e a l-—B o a t d  
o f  Trade— S h ip p in g  C a s u a lt ie s  In v e s tig a tio n s  
A c t (42 Sr 43 V ie t. c. 72) 1879.

B y  the p ro v is io n s  o f  the  S h ip p in g  C a su a ltie s  I n 
ve s tig a tio n s  A c t 1879 no  r ig h t  o f  a p p e a l is  g iv e n  
f r o m  the re fu s a l o f  the B o a rd  o f  T ra d e  to o rd e r a  
re h e a r in g  o f  a n  in v e s t ig a t io n  in to  the con duc t o f 
a  c e r tif ic a te d  officer.

T his was an appeal fro m  the re fusa l of the Board 
of Trade to  order a rehearing of an investiga tion  
in to  the  s trand ing  of the Steamship Id a ,  on the

The inves tiga tion  was he ld at N o rth  Shields, 
the 21st and 23rd Nov. 1885, before two 
justices, assisted by nau tica l assessors and a 
decision was given there in , ho ld ing  John Steel, the 
master o f the Id a ,  in  de fau lt, and suspending Ins
certifica te fo r  six months.

The m aster having subsequently discovered 
w hat he alleged was new and im p o rtan t evidence 
w hich could no t he produced at the investigation , 
la id  the same before the Board of Trade on the 
24th Dec. 1885, and applied fo r  â  rehearing of 
the case under sect. 2, sub-sect. 1, of the Shipp ing 
Casualties Inve s tiga tio n  A c t lo /^ .  ,

On the 11th Jan. 1886 the Board of Trade 
w rote to  the m aster’s so lic ito rs re fus ing to  g ran t
a rehearing. , ,

F rom  th is  refusal the master now appealed.
The m ateria l provisions o f the Sbipp ing Casual

ties Investiga tions A c t (42 &  43 V ie t. c. 72) 187 
are as fo llows : ,

Sect. 2, sub-sect. 1. Whore an investi^ tion  mto the 
. conduct of a master, mate, or enginee , . nt

shipping casualty, has been held under 
Shipping Act 1854, or any Act amending the « o r  
under any provision for holding such investigationsin a 
British, possession, the Board oi Trade may> • i y 0U| I  
and shall, i f  new and important evidence which could 
not bo produced at the investigation has been dis
covered, or if  for any other reason there has, in the 
opinion been ground for suspecting a miscarriage of 
justice, order that the case be reheard either gene
rally or as to any part thereof, and eithe y instance 
or authority by whom i t  was heard^ m the iVst ln™ “ col
or by the Wreck Commissioner, or m  England or Ireland
by a judge of Her Majesty’s High Court of Justice 
exorcising^jurisdiction in  Admiralty cases, or lnScotland 
by the Senior Lord Ordinary, or any other ud?e m  th 
Court of Session whom the Lord Resident of that court 
may appoint for the purpose, and the case shall be so 
reheard accordingly. . . _

Sub-sect. 2. Where, in  any such investigation; a 
decision has been given w ith respect to the cancelling 
or suspension of the certificate of a master, mate, or 
engineer, and an application for a rehearing underr this 
section has not been made or has been refused, an appe 
shall lie from the decision to the following oourts; 
namely, , . i

(a) I f  the decision is given in  England or by a naval 
court, the Probate, Divorce, and Admiralty Division o
Her Majesty’s High Court of Justice. . . .

(b) I f  the decision is given in Scotland, either division 
of the Court of Session.

Vol. V I., N. S.
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(c) I f  the decision is given in Ireland, the High Court 
of Admiralty, or the judge or division of Her Majesty’s 
High Court of Justice exercising jurisdiction in Admi
ra lty  eases.

Sub-sect. 3. Any rehearing or appeal under this sec
tion shall be subject to and conducted in  accordance 
w ith such conditions and regulations as may from time 
to time be presoribad by general rules made under sect. 30 
of the Merchant Shipping Act 1876.

The S hipp ing Casualties (Appeal and Rehear
ing) Rules 1880:

Rule vi. Every appeal under sect. 2 of the Shipping 
Casualties Investigations Act 1879 shall be subject to 
the conditions and regulations following, namely :

(a) The appellant shall, w ith in seven daj^s after the 
day on which the decision appealed against is pro
nounced, serve on such of the other parties to the pro
ceedings as he may consider to be directly affected by 
the appeal, notice of Ms intention to appeal, and shall 
also, w ith in two days after the appeal is set down, 
serve on the said parties notice of the general grounds 
of the appeal.

M y b u rg h , Q.C. fo r  the m aster.— I t  is  subm itted  
th a t' the w ord “  decision ”  covers no t on ly  the 
decision o f the tr ib u n a l ho ld ing  the  in q u iry , 
b u t also the  de term ination  o f the  Board o f Trade 
to  g ran t o r refuse a rehearing. I f  an appeal is 
g iven from  the  decision of the  court, a  f o r t i o r i  is  
i t  g iven fro m  the Board  of Trade. Unless th is  is 
so, the sole judge of w hat is “  new and im p o rta n t 
evidence”  is the Board of Trade, who have the 
conduct of the in q u iry  and are therefore somewhat 
in  the  position  of prosecutors. Should the Board 
of Trade offic ia l whose business i t  is  to  determ ine 
w hat is “  new and im p o rtan t evidence,”  come to  
a w rong conclusion, in  the absence o f an appeal 
great in jus tice  m ay be done and the p a rty  
aggrieved w i l l  have no redress. There is  also 
th is  d ifficu lty , tha t, should the decision of the 
Board of Trade be not g iven u n t i l  seven days 
a fte r the  in q u iry , the appellant is  ou t o f tim e  fd r  
appealing. [B utt, J.— I  th in k  the language of sub
sect. 2 avoids th a t d ifficu lty . I  should say 
th a t the tim e fo r appealing runs fro m  the re 
fusa l of the Board of Trade to  o rder a rehear
in g .] The words of ru le  v i  of the Shipp ing 
Casualties (Appeal and Rehearing) Rules 1880 
are precise, and say th a t notice of appeal sh a llb e  
g iven “  w ith in  seven days a fte r the  day on w h ich  
the  decision appealed against is pro- nounced.”  

D anclcw e rU , fo r  the Board of Trade, c o n tra .—  
T his case is governed by  the  previous decision of 
th is  cou rt in  T h e  G o lden S ea  (5 Asp. M ar. Law  
Gas 23; 7 P. D iv . 194; 47 L . T. Rep. N . S. 579), 
where i t  was said th a t “  the decision fro m  w h ich  
an appeal is allowed is a decision w ith  respect to  
the cancelling o r suspension o f the certifica te  and 
no t any other decision.”  [S ir  J ames H annen .—  
T ha t was in  g iv in g  judgm ent on qu ite a d iffe ren t 
po in t fro m  the present. The on ly  question there  
was whether an owner had a r ig h t  o f appeal.] 
F rom  the ve ry  language of sub-sect. 2, i t  is 
obvious th a t a m arked d is tin c tio n  is d raw n 
between a decision w ith  respect to  the  cancelling 
of the certifica te of a master, mate, o r engineer, 
and a decision on an app lica tion  fo r  a rehear
ing. [H e  was stopped by the C o u rt.]

S ir  J ames H ansen .— I  th in k  th is  is a clear 
case I  abstain fro m  saying un fo rtuna te ly , 
because th a t would im p ly  th a t I  had form ed 
an op in ion on the ground of the Board of Trade s 
re fu s a l; I  have no r ig h t  to  do tha t, fo r  I  do no t 
know w hat th e ir  grounds are. B y  the  2nd section 
of the  A c t, provided fo r the rehearing o f these
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investigations, “  the Board o f Trade may, in  any 
case ” — th a t is p la in ly  d iscre tionary— “  and shall ”  
— th a t is ob liga to ry— “ i f  new and im p o rtan t 
evidence w h ich  could no t be procured a t the  in 
vestiga tion  has been discovered, o r i f  fo r  any other 
reason there has, in  th e ir  opin ion, been ground 
fo r  suspecting a m iscarriage of jus tice , order 
th a t the case be reheard.”  I  am of op in ion th a t 
th a t imposes a d u ty  on the Board of Trade, i f  new 
and im p o rtan t evidence has been discovered, to  
g ra n t a reh e a rin g ; and i f  the facts be such as the 
tr ib u n a l th a t has cognisance o f such m atters 
should consider establish a case fo r  fu r th e r  in 
vestigation, on the ground th a t new and im 
po rta n t evidence has been discovered, the Board 
of Trade m ay be compelled by m a n d a m u s  to  
g ra n t a rehearing. However, we have s im p ly  to  
deal w ith  the provisions of the A c t  as to  a 
rehearing. W hat the Board o f Trade has power to 
do is to  order th a t the case be reheard, w h ich  has 
p rev ious ly  been described as an “  investigation 
in to  the conduct o f a master, mate, o r engineer.”  
Then the 2nd sub-section says, “  W here, in  any 
such inves tiga tion  ” — th a t means such an inves ti
ga tion  as has been before re fe rred  to  as dealing 
w ith  the cancellation of certifica te— “  a decision 
has been g iven . . . .  an appeal sha ll lie  from  the 
decision.”  The w ord  “  decision,”  there m ust of 
necessity mean a decision in  the investigation , 
and cannot be in te rp re ted  to  mean the decision of 
the  Board of Trade not to  g ra n t a rehearing. The 
conclud ing words o f the sub-section make th is  
clearer, if ,  indeed, i t  can be made clearer. I  
a llude to  the cond ition  w h ich  is imposed on the 
appeal. I t  is  in  these words : I f  “ an application 
fo r  a rehearing  under th is  section has no t been 
made o r has been refused, an appeal shall lie  from  
the decision.”  So th a t a care fu l d is tinc tio n  is 
made between tho decision in  the investiga tion  
and the decision o f the  Board o f Trade to g ran t 
o r refuse a rehearing. I t  appears th a t there have 
been some rules made w h ich  requ ire  th a t the 
appellant shall, w ith in  seven days a fte r the 
decision appealed against, serve notice on the 
parties concerned. On th a t a d iff ic u lty  has been 
suggested as to  the in te rp re ta tion  o f the section. 
T ha t question, however, is  no t now before us and 
I  do no t w ish to  pre judge it .  I t  ce rta in ly  does 
seem a hardsh ip tha t, assuming new and im 
p o rta n t evidence has been discovered, the person 
aggrieved should be precluded from  appealing by 
reason of the  refusal of the Board of Trade to  
order a rehearing being g iven a fte r the seven days 
have elapsed. O f course th a t is on ly  an argu
m ent a d  conven ien tem , and i t  ough t perhaps not 
to  prevail. I  do no t now express o r in tim a te  any 
sort o f opin ion on th a t question. I t  is sufficient 
to  say th a t the present application m ust fa il and 
is  there fore dismissed w ith  costs.

Butt, J.— I  am en tire ly  o f the same opinion. 
I t  seems to  be qu ite  clear tha t, on considering th is  
section, there is no appeal g iven to  th is  d iv is ion  
against the refusal of the Board of Trade to  g ran t 
a rehearing. W ha t the effect o f the  words g iv in g  
an appeal from  the decision m ay be, i t  is unneces
sary to  in qu ire  in to , b u t i t  ce rta in ly  is a decision 
o ther than  the refusal o f the Board of Trade.

A p p e a l d ism isse d  w i th  costs.
S olic ito rs  fo r  the appe llant, B o tte re l l and 

R oche.

S o lic ito r fo r the Board o f Trade, M u r to n .

M o n d a y , J u ly  26,1886.
(Before the R ig h t Hon. S ir  James H annen, 

assisted by Teinity M astees.)
The Augusta, (a)

C o llis io n — C om p u lso ry  p ilo ta g e — D u tie s  o f  p i lo t— 
P ilo ta g e  re g u la tio n s  f o r  the r iv e r  Seine— P o r t  o f  
H a v re .

A lth o u g h  the e m p loym e n t o f  a  p i lo t  by  a  vessel 
e n te r in g  the  p o r t  o f  H a v re  is  by F re n c h  la w  
co m p u lso ry , such p i lo t  does n o t as o f  r ig h t  as is  
the case in  E n g la n d  supersede the m a s te r a n d  
ta ke  charge o f  the sh ip , b u t a c c o rd in g  to  F re n c h  
decis ions the  m a s te r re m a in s  i n  charge, the p i lo t  
be ing  m e re ly  h is  ad v ise r. H ence, th o u g h  the  
m a s te r m a y  a llo w  such p i lo t  to take  charge i n  

fa c t ,  the  ow ners  a re  n o t exem pted f r o m  l ia b i l i t y  
f o r  dam age  done to  a n o th e r s h ip  by  the negligence  
o f  the p i lo t .

This was a co llis ion action i n  re m  in s titu te d  by 
the  owners of the B r it is h  steamship C h il ia n  and 
her cargo, against the owners of the steamship 
A u g u s ta , to  recover compensation fo r  damages 
occasioned by  a collis ion between the  tw o  vessels.

The. co llis ion  occurred about 1.10 p.m. on Jan, 
12, 1886, in  the Bassin de l ’Eure, a t Havre.

The facts alleged on behalf of the  p la in tiffs  
were as fo llow s: On Jan. 12, 1886, the C h il ia n ,  a 
steamship of 1415 tons net, was ly in g  p rope rly  
moored to  the quay in  the Bassin de l ’Eure, at 
Havre. A bo u t 1.5 p.m. the B r it is h  steamship 
A u g u s ta  was observed about one hundred yards 
d is tant, and bearing about tw o  po in ts on the star
board quarter. She was approaching in  such a 
manner as to  render a co llis ion  im m inen t and 
w ith  her anchor in  a dangerous position, and 
a lthough those on board the C h i l ia n  d id  every
th in g  in  th e ir  power to  save the blow  by placing 
fenders between the tw o  ships, the A u g u s ta  
com ing on s tru ck  the C h i l ia n  on the starboard 
quarte r abaft the  m izzen rig g in g , w ith  the b lu ff 
of her po rt bow and anchor, thereby do ing her 
great damage.

The defendants alleged th a t on A ug . 12, 1886, 
the A u g u s ta  was en tering  the Bassin de l ’Eure 
in  charge of a d u ly  qualified p ilo t fo r  th a t place, 
and was under h is orders and con tro l go ing to  
make fast alongside the C h il ia n ,  when she came 
in to  collis ion w ith  the C h il ia n .  The defendants 
denied th a t the co llis ion was caused by  th e ir  
negligence, and alleged th a t by  the laws of 
France in  force at the tim e  and place of the said 
collis ion, the  A u g u s ta  was by  com pulsion thereof 
in  charge o f a d u ly  qualified p ilo t, and th a t such 
p ilo t was not th e ir  servant, and th a t the collis ion 
was solely caused by his negligence, and not in  
any w ay caused o r con tribu ted to  by  the master 
o r crew o f the A u g u s ta . The defendants a t the 
t r ia l  alleged th a t when the C h i l ia n  was f irs t  seen 
they were proceeding to  a b e rth  in  the  dock 
go ing about tw o  knots an h o u r ; th a t at th is  tim e  
the C h i l ia n  was about 250 yards d is tan t on 
th e ir  p o rt bow, and th a t th e ir  engines were at 
once stopped and reversed f u l l  speed. The p ilo t 
alleged th a t the cause o f the co llis ion  was the 
fa ilu re  o f the A u g u s ta  to  answer her p o rt helm. 
H e also alleged th a t a ll h is orders were obeyed 
w ith  the exception of the order to  le t go the 
anchor. H e fu r th e r  stated th a t the anchor was 
in  an im proper place, and th a t i t  could no t be
(a )  Reported by J. P. A spin all  and B utleh A spinalx., Esqrs.,

Barristers-at-Law.
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moved because there was som ething w rong w ith  
the stopper. Th is was denied by the defendants, 
who asserted th a t i t  could have been placed any- 
where the p ilo t w ished i f  he had given °J^er 
to  have its  position  altered, w h ich  be d id  no t do.
I t  appeared th a t the p ilo t and master were on the 
bridge of the A u g u s ta  together, and th a t the. 
m aster transm itted  the orders of the p ilo t  to  the 
crew.

Evidence was g iven by  one F rench advocate 
on each side as to  the F rench law of compulsory 
pilotage, and i t  was agreed th a t judgm ent 
should be g iven on the  facts f irs t, and th a t the 
argum ent as to  the effect of the  French law  
should be reserved fo r a fu tu re  date. 1 he evi
dence of the  F rench advocates w i l l  be found set 
ou t below.

B u c h n il l ,  Q.C., Bailees, and B e a rd  fo r the 
p la in tiffs .

S ir W a lte r  P l i i l l im o r e  and J . P ■ A s p in a l l  fo r 
the  defendants.

S ir  J ames H annen (the President) .— F o r the 
purposes of to-day d  sha ll confine m yself to  the 
facts, and deal w ith  the case as i f  th is  collis ion 
had taken place in  an E ng lish  po rt where the 
ta k in g  o f a p ilo t was necessary, and i  shall 
reserve the question of F rench law  fo r  a rg um e n t 
I n  dealing w ith  the question of fact, ^  appears 
to  me th a t i t  m ust be taken as a s ta rtin g  po in t 
th a t the p ilo t  adm its th a t a ll h is  ° rders ^  
obeyed, w ith  the exception of the  order 
the anchor. F rom  the damage done i t  is obvious 
th a t these vessels came together m  a m anner 
w h ich was no t intended, and w hich was ^ p ro p e r -  
H ow  d id  th a t arise P The p ilo t  says i t  arises 
fro m  the  circum stance th a t wlicreas h  s ordcrs 
were a ll obeyed, ye t to  his surprise the vessel d id  
no t answer her helm, and so when f, - 
order to  p o rt fo r  the purpose of g  g 
A u g u s ta  up in  a line  w ith  the C h il ia n ,  she d id  not
go off to  starboard as he expected, and so the
collis ion was occasioned. On th is  p 
consulted the  T r in i ty  M asters, and ^ s io n
concur in  th inking that the cause o *
was th a t she was com ing a t such a spe , egn
i t  necessary fo r  the vessels helm  , ^
p u t to  p o rt earlie r than  i t  was, and also th a t her 
engines ough t to have been stoppe ^
ea rlie r than  they were. I  m ust ^  ^ a t  1 and 
the T r in i ty  M asters agree m  th in k in g  th a t t  ■ 
was ve ry  great exaggeration in  pret ty
to  the  speed of th is  vessel. I  t h i n k J  % 
clear th a t the captain at the tim e  considered tha^ 
h is vessel was com ing m  a t too> g gervatio n  
speed,because the p ilo t  adm its tha^ _ 
to th a t effect was made by the captain to  h im  b u t

he says th a t at the « s s e f  and th a t h^ 
lessened the  speed of the  Yes8, ’ • |_;„u
tho ugh t he had done i t  su ffic ien tly  s , ^
however, he tu rn e d  ou t to  be mista_- . ' y>rpi-ilren  
there fore w h ich  is taken by  the T r im  y  B re th ren  
of the  cause of the  accident, and in  j h i c h  I  
e n tire ly  concur, is  th a t the vesse 
navigated by the  p ilo t in  such a w  ?  . wer0 
steps w h ich  he took to  prevent a co llis ion we 
taken too la te to prevent a collision.

There then remains the question as to  th  
anchor. The co llis ion, w h ich  arose. h 
m istaken nav igation  of the p ilo t, w ou ld  nert have 
caused the m isch ie f w h ich  happened i t  
had no t been in  the position in  w h ich  i

question therefore arises w hether i t  was in  such 
an im proper place th a t i t  m ust have been m anifest 
to  the captain so as to  make i t  h is d u ty  not to  
proceed in to  the p o rt w ith  the  anchor in  th a t 
position. W ith  regard  to  its  position, I  am 
advised th a t in  o rd in a ry  circumstances there is 
no th ing  im proper in  th a t position, b u t whether i t  
w ould be r ig h t  to  go in to  dock w ith  the anchor 
in  th a t position is another question. _ B u t i t  
appears to  me to  be p la in  th a t the  p ilo t  was 
pe rfectly  aware o f where th is  anchor was. There 
is absolutely no evidence th a t there was an y th in g  
to  have prevented the  anchor being in  some o ther 
place i f  the p ilo t had insisted upon i t .  H is  
statem ent as to  there being som ething w rong  w ith  
the stopper is  u n in te llig ib le  to  us. The case 
amounts to  th is , th a t the anchor be ing in  th a t 
position, and i t  be ing b rough t to  the  notice of the 
p ilo t th a t i t  was so, he d id  no t object to it .  I t  i t  
re a lly  was in  such a position as to  make i t  unsafe 
fo r h im  to  proceed, o r i f  i t  had been con tra ry  to  
the regulations of the p o rt th a t i t  should have 
been so placed, of course his d u ty  was to  say, “  I  
cannot take th is  vessel in  w ith  the anchor m  th is  
position ”  B u t i t  be ing know n to  h im  m  w hat
position i t  was, and he electing to  go on in  th a t 
position, he takes upon h im self the responsib ility , 
and i t  is no t negligence on the  p a rt of the  captain 
to  say th a t th a t w h ich satisfied the p ilo t  m th a t  
respect was p la in ly  w rong, and th a t he w ou ld  no t 
go in to  the p o rt w ith  the  anchor so placed. I  he 
t ru th  of the m a tte r is, th a t nobody contemplated, 
and under o rd ina ry  circumstances^ no in ju ry  
could have arisen fro m  the anchor being where i t  

I t  was on ly  in  consequence of _the p ilo t  s
w ro ng fu l navigation  th a t i t  became o f im portance 
to  consider the position  of the anchor, I  hat 
leaves the  rem a in ing  question of w hether or no t 
the p ilo t gave the order to  le t go the anchor, ana 
w hether i t  was obeyed. I t  is  a question o f fact, 
bu t i t  is  one w h ich  I  have no t decided w ith o u t 
f irs t  asking the T r in i ty  B re th ren  w hat th e ir view  
o f the probab ilities of the  case is, and the  resu lt 
is th a t we a ll agree th a t the order to  le t go the  
anchor was no t g iven bv  the p ilo t. N o  reason 
can be suggested w hy i f  the order had been g iven 
i t  should no t have been obeyed. I  therefore come 
to  the conclusion th a t the in ju ry  w h ich  was 
caused arose from  the  negligence of the  p ilo t, 
and th a t no case has been made against the  m aster 
and crew o f the  A u g u s ta :

J u n e  4 — The case now came on fo r  argum ent 
as to  the effect o f the  F rench law. The evidence 
of the F rench advocates before re fe rred  to  was in

SUCharles L e c o l S  a F rench advocate, p ra c tis in g  
a t H avre, gave the fo llo w in g  evidence on behalf 
of the defendants :

The pilotage regulations material to tho present case 
articles 31 and 35 of the Decree of 1806, 

andTn article 216 of tho Decree of 1854. Articles 34 
an4 make i t  obligatory upon vessels entering the 
Anrt of Havre to take a pilot. Under the provisions 
irf nrtiole 34 the master is bound to pay for a p ilot
»ve^ if he refuses to take one, and in that ease he, the

af or iq responsible for any accident that may happen. 
¥he Regulltions I f  1854 modify those of 1806 Article 
216 of t^e Regulations of 1854 makes i t  obligatory upon 
+>ir master to take the first p ilo t that presents him

captain.
lers, and is not merely the adviserP i  

A pilot at Havre taking charge of a ship out
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side the harbour is bound to take her in and moor her 
at the quay in the dock ; his duty does not end until 
then : (art. 244 of 1854.)

In  cross-examination he adm itted  th a t, w h ile  
the  T rench law  as contained in  the  codes or 
statutes contained no express p rov is ion  as to 
the  l ia b i l ity  of the captain when a p ilo t is  com
p u ls o r ily  on board, yet, according to  the modern 
T rench  decisions, the m aster in  h is representative 
capacity, i.e ., as the agent o f the  owners, is liab le  
fo r  damage occasioned by  the neg ligent nav igation  
o f the ship, even though  such negligence is th a t 
o f the p ilo t  alone j  b u t he po in ted ou t th a t the 
present decisions on th is  subject were in  con flic t 
w ith  the ea rlie r decisions of the T rench tribuna ls , 
w h ich  had held th a t the  p ilo t  being in  charge 
com pulsorily  the owners were no t responsible fo r 
h is negligence.

Edouard O lunet, a T rench advocate prac tis ing  
in  Paris, gave the fo llo w in g  evidence on behalf 
o f the  p la in t if fs  :

There is no express statutory provision defining the 
responsibilities of the owners and master when a pilot is 
compulsorily on board. According to the existing French 
decisions the presence of a compulsory p ilot does not free 
the owner from liab ility  for damage occasioned by the 
negligence of the pilot. The pilot is merely the adviser 
of the captain, and does not superintend the navigation 
of the ship. I f  a p ilot is compulsorily on board, and 
damage is done by his negligence, the captain is liable 
in  his representative capacity, but not in his porsonal 
capacity. A captain would be liable personally for any 
damage done by his ship through the negligence of 
himself or his crew i f  he had the choosing of them, but 
would not be personally liable for damage brought 
about by following the wrong orders or advice of a 
pilot.

I n  support o f th e ir  evidence the advocates 
re fe rred  to  the fo llow ing  T rench treatises and 
decisions the re in  contained :

Traité do D ro it Commercial Maritime, par M. Desia- 
dins, 1886, art. 1113 ;

Cours de D ro it Maritime, par M. Cresp, 1876, 
p. 588;

Recueil de Jurisprudence Commercial, par M. Guer- 
raud, pp. 288, 289 ;

Précis de D ro it Commercial, par M. Caen et M. 
Renault, art. 1823 ;

Dictionnaire Universal Maritime, par M. A. Caumont.
The fo llo w in g  decrees of the T rench Govern

m ent con ta in ing  p ilo tage regulations were re ferred 
to, and are m ate ria l to  the decision :
Décret d u  12 Décembre 1806, contenant Reglement 

su r le Service d u  P ilo tage.
A rt. 34. Tout bâtiment entrant ou sortant d’un port, 

devant avoir un pilote, si un capitaine refusait d’en 
prendre un, i l  serait tenu do le payer comme s’i l  s’en 
était servi. Dans ce cas, i l  demeurera responsable des 
événements ; et s’i l  perd le bâtiment, sera jugé suivant 
l ’article 31 du présent réglement. Sont exceptés de 
l ’obligation de prendre un pilote : les maîtres au grand 
et petit cabotage, commandant des bâtiments français 
au-dessous de quarte-vingts toneaux, lorsqu’i l  font 
habituellement la navigation de port en port et qu’ils 
pratiquent l ’embouchure des rivières. Mais les pro
priétaires des navires chargeurs ou tous autres intéressés, 
pouvront contrainde les capitaines, maîtres, ou patrons 
à prendre des pilotes, et ils auront la faculté de les 
poursuivre devant les tribunaux, en cas d’avaries, 
échouements, et naufrages occasionnés par le refus de 
prendre un pilote.

A rt. 35. I l  est expressément défendu aux pilotes de 
qu itter les navires qu’ils conduiront, avant qu’ils 
soient ancrés dans les rades ou amarrés dans les ports, 
ainsi que d’abandonner ceux qu’ils sortiront avant 
qu’ils soient en pleine mer, au-delà des dangers, à peine 
de la perte de leurs salaires, de trente francs d’amende, 
d’interdiction pendant quinze jours et de plus fortes 
punitions s’i l  y a lieu. I l  est défendu aux capitaines

[ A d m .

de retenir les pilotes au-delà du passage des dangers, 
et aux pilotes de monter à bord contre le gré des 
capitaines.

Décret du  29 A o û t 1854.—Pilotage de le Seine.
A rt. 216. Tout autre bâtiment destiné pour le Havre 

ou Honfleur, ou qui étant destiné pour la Seine, doit 
relâcher dans l ’un de ces deux ports, est tenu de recevoir 
le pilote de l ’exterieur qui se présente le premier, sans 
pouvoir le refuser sous prétexte d’un trop grand éloigne
ment ; toutefois, los pilotes du Havre ne peuvent 
monter les navires destinés pour Honfleur, et réciproque
ment, ceux de ce dernier port ne peuvent êtro reçus 
à bord des navires destinés pour le Havre que dans lo 
cas où i l  n ’y aurait pas en vue un pilote du lieu de 
destination se dirigeant sur le bâtiment.

A rt. 244. Des pilotes ne peuvent exiger aucun salaire 
pour le passage du port dans l ’un des bassins, ou de 
l ’un des bassins dans le port, à la meme marée d’entrée 
ou de sortie. Tout pilote requis pour passer un navire 
d’un bassin dans un autre reçoit 3 francs.

S ir W a lte r P h il l im o r e  a n d / .  P. A s p in a l l  fo r  the 
defendants.— The responsib ility  of the  defendants 
m ust depend e ither upon the l ia b i l i ty  of the 
res  fo r  damage done by  the res, o r upon 
the agency o f the  persons whose negligence 
causes the  damage. I t  is subm itted  th a t in  law 
the defendants are liab le  upon ne ithe r of these 
grounds. A ccord ing  to T h e  H a l le y  (18 L . T. Rep.
N . S. 879; L . Rep. 2 P. C. 193; 3 M ar. Law  Gas.
O. S. 131), a shipowner is no t responsible fo r  a 
person not his servant no tw iths tan d ing  fore ign 
law  i f  th a t law  forces such person as servant 
upon h im . H a v ing  to pay p ilotage is by E ng lish  
law  a test o f compulsion, and there fore in  the 
present case the p ilo t  was com pulsorily  on board :

The M a r ia , 1 W. Rob. 95 ;
The C ity  o f Cambridge, 30 L. T. Rep. N. S. 439 ;

L. Rep. 5 P. C. 451 ; 2 Asp. Mar. Law Cas. 239.
The defendants had no o p po rtu n ity  g iven of 
selecting any p a rtic u la r p ilo t. A ccord ing  to  art. 
216 o f the  Regulations o f 1854 the m aster was 
bound to  take the  f irs t  p ilo t  th a t presented h im 
self. The res tric ted  power of selecting ou t o f a 
p a rtic u la r class does no t make the p ilo tage less 
com pulsory :

The B a tav ie r, 2 W. Rob. 407 ;
The H ib e rn ia n , 27 L. T. Rep. N. S. 725; L. Rop. 4

P. C. 511 ; 1 Asp. Mar. Law Cas. 491.
The p ilo t  in  g iv in g  evidence spoke o f g iv in g  
orders, and o f his orders being obeyed. M i 
Lecouflet also alleged th a t the  p ilo t gives the 
orders as to  the navigation o f the ship. I f  so, i t  
w ou ld  seem th a t the p ilo t does in  fac t supersede 
the  a u th o r ity  of the master, and superintends 
the navigation  of the  ship. A cco rd in g  to  Trench 
law, i f  a p ilo t  is on board the m aster is not 
personally responsible fo r  damage occasioned by 
the negligence of the  p ilo t. Therefore the  p ilo t 
is no t the servant o f the  master, and is therefore 
on board and in  charge in  an independent 
capacity. T o r the  p la in tiffs  to  succeed they m ust 
make out th a t there was negligence on the pa rt 
o f the defendants’ servants. B u t there was no 
negligence in  le tt in g  the  p ilo t  take charge, and 
also no negligence in  obeying his orders. Even 
assuming the p ilo t to have been on ly  an adviser, 
the m aster was en title d  to  look upon h im  as a 
competent adviser, and therefore there  was no 
negligence in  the m aster in  a llow ing h is vessel to 
be navigated under his advice. I n  o ther words, 
the p ilo t  was to  be looked upon as a liv in g  chart. 
I f  a m aster is led in to  an e rro r w h ich  occasions 
damage ow ing to  a m istake in  his chart, he is not 
responsible fo r  the  fa u lt  in  the  chart, and there-

T h e  A u g u s t a .
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ore his owners are not liab le  £or the damage. As 
t  he owners are liab le  on ly  th rou gh  the  act of an 
agent, and the m aster is no t liab le  i f  a p ilo t is 
on board, i t  m ust necessarily fo llow  th a t the 
defendants cannot be liab le  fo r  the present 
damage, because the m aster who was tra n s m itt in g  
the  orders o f the p ilo t to  the  crew is relieved of 
lia b ility , and consequently there  is no one th rough  
whom the defendants can be made liable.

B u c k n i l l ,  Q.O., F .  W . B a ik e s , and L e w is  B e a rd  
fo r  the p la in tiffs .— Even assuming the p ilotage to  
have been com pulsory in  the E ng lish  sense, the 
master ough t to  have in terfe red, and no t allowed 
the p ilo t to  navigate the ship as he did. I t  is, how
ever, subm itted  th a t the  m aster was in  fac t solely 
responsible fo r  the  navigation of the ship. I  he 
pilotage no doubt was com pulsory in  the  sense 
th a t the m aster was compelled to  take a p ilo t on 
board, b u t the p ilo t  was on ly to  act as his 
adviser, and no t to  supersede his au tho rity , ih e  
evidence of the F rench advocates is, th a t the p ilo t 
is on ly an aid, and no th ing  more. Th is question 
m ust be decided according to the French decisions, 
and according to  those decisions the presence ot 
a p ilo t, a lthough com pulsorily  on board does not 
free the shipowner from  responsib ility  fo r damage 
occasioned by  the negligent navigation o f his snip, 
and therefore, on the a u th o rity  of T h e  G u y M a n -  
n e r in g  (4 Asp. M ar. Law  Oas. 553; 7 1 ■ L  iv. 1,32), t ie  
defence of compulsory pilotage^ is bad. I t  th is  
he so, the  captain was w rong m  g iv in g  up the 
charge of the ship to  the p ilo t, and therefore the 
owners are liab le  fo r  h is negligence. I t  is also 
to be noticed th a t a rt. 216 places no l im it  as to 
the place where a p ilo t is to  be taken, and there
fore, i f  the defendants’ contention is r ig h t, the 
moment a p ilo t is on board, even i f  i t  be many 
m iles fro m  the po rt, the  owners are re lieved trom  
lia b ility .

A s p in a l l  in  rep ly .— N o Leg is la ture  can make 
enactments applicable to places outside its  te r r i
to r ia l -jurisdiction, i.e ., three miles, and therefore 
the extent of the p ilo tage d is tr ic t  is  necessarily 
restricted . M oreover the decrees themselves 
specify the lim its  o f the various pilotage stations.

C u r. ad v . v u lt .

J u ly  26.— S ir J a m e s  H a n n e n — T his  w a s  an 
action by the  owners of the  steamship C h il ia n  
a-nd her cargo against the steamship A u g  us a , 
fo r  damage sustained by a collis ion bd;ween c 
tw o vessels in  the Bassin de l ’Eure, a t Havre, on 
the 12fch Jan. 1886. The C T iih tm  was ly m g  
moored to  the  quay a t the  tim e  o f the collision, 
and the A u g u s ta  entered the  basin and was p ro 
ceeding to  make fast to  the  C h il ia n ,  and m  so 
do ing caused the in ju rie s  complained of. 1 came 
to  the conclusion th a t the  C h i l ia n  was in  no way 
to blame, and th a t the co llis ion  arose en tire ly  
from  negligence on the p a rt of those na v ig a ting  
the A u g u s ta . The defendants, however, pleaded 
tha t, by the  laws o f France in  force a t the  tim e ot 
the co llis ion  the A u g u s ta  was by compulsion 
thereof in  charge of a d u ly  qualified p ilo t, and 
tha t such p ilo t was no t the servant of the aeten- 
uants, and th a t the co llis ion was solely caused by 
the negligence o f the  said p ilo t, and was no t in  
any  way caused o r con tribu ted  to  by the master 
®r crew o f the  A u g u s ta . I  was of opin ion upon 
the facts th a t, i f  the co llis ion  had occurred in  
E ng lish  waters where p ilotage was compulsory,

the  A u g u s ta  w ou ld  no t be responsible, inasm uch 
as the  co llis ion arose solely fro m  fo llow ing  the 
d irections o f the  p ilo t, and w ith o u t con trib u to ry  
negligence on the  p a rt of her m aster and crew.

The leading a u th o rity  on th is  subject is th a t of 
T h e  H a l le y  (u b i sup .). I n  th a t case the  co llis ion 
was between a N orw egian barque and a B r it is h  
steamer in  B e lg ian waters, and i t  was pleaded 
th a t the  vessel was in  charge of a p ilo t whom  the 
m aster was compelled by  the B e lg ian law  to  
employ. The P r iv y  Council, ove rru lin g  the  de
cision of S ir Robert P h illim ore , he ld th a t th is  
plea disclosed no defence. The p rinc ip le  upon 
w h ich  the decision of the P r iv y  Council was based 
w i l l  appear from  th e f o lio w ing  passages in  the j  udg- 
m e n t: “  T h e ir Lordsh ips agree w ith  the learned 
judge in  his statem ent of the common law  of 
England w ith  respect to  the l ia b i l i ty  o f the  owner 
of a vessel fo r  in ju r ie s  occasioned by the un 
s k ilfu l navigation of h is  vessel w h ile  under the 
con tro l of a p ilo t whom the owner was compelled 
to  take on board, and in  whose selection he had 
no vo ice; and th a t th is  law  holds th a t the 
respons ib ility  o f the owner fo r  the acts of h is 
servant is founded upon the presum ption th a t the 
owner chooses his servant and gives h im  orders 
w h ich  he is bound to  obey, and th a t the  acts of 
the servant, so fa r  as the in terests of th ird  persons 
are concerned, m ust always be considered as the 
acts o f the owner. Assum ing, as fo r the  purposes 
o f th is  appeal th e ir  Lordsh ips are bound to  
assume, the t r u th  o f the facts stated on the 
pleadings, and app ly ing  the princ ip les of the 
common law  and the s ta tu te  law  of Eng land to 
those facts, i t  appears th a t the to r t  fo r  w h ich  
damages are sought to  be recovered in  th is  cause 
was a to r t  occasioned solely by the  negligence or 
unskilfu lness of a person who was in  no sense 
the servant of the appellants, a person whom  
the y  were compelled to  receive on board th e ir  
ship, in  whose selection they had no voice, whom 
they had no power to  remove o r displace, and 
who so fa r  fro m  being bound to  receive o r obey 
th e ir  orders was en title d  to  supersede, and had in  
fac t a t the  tim e  of the co llis ion superseded, the 
a u th o rity  of the m aster appointed by  th e m ; and 
th e ir  Lordships th in k  th a t the m axim , Q u i f a c i t  
p e r  a l iu r n  f a c i t  p e r  se, cannot by the law  of 
E ngland be applied as against the appellants to 
an in ju ry  occasioned under such circum stances; 
and th a t the to r t  upon w h ich  th is  cause is 
founded is one which w ou ld  not be recognised by 
the  law of E ng land  as crea ting  any l ia b i l i ty  in  
o r cause o f action against the appellants. I t  
fo llows therefore th a t the l ia b il ity  of the 
appellants and the r ig h t  o f the respondents to 
recover damages from  them  as the owners o f the 
H a lle y ,  i f  such l ia b il ity  or r ig h t  exists in  the 
present case, m ust be the  creature of the Belg ian 
law - and the question is whether an E ng lish  
cou rt o f jus tice  is bound to  apply and enforce 
tha t law  'in  a case when, according to  its  own 
princip les, no w rong has been com m itted by  the 
defendants and no r ig h t  of action against them  
exists ”  A n d  th e ir  Lordsh ips a rrived  a t the con
clusion th a t “  i t  is a like con tra ry  to  p rinc ip le  
and to  a u th o rity  to  ho ld  th a t an E ng lish  cou rt of 
iu s tice  w i l l  enforce a fo re ign  m un ic ipa l law, and 
w i l l  give a remedy in  the shape of damages in  
respect of an act w h ich  according to  its  own 
manciples imposes no l ia b i l ity  on the person fro m  
whom the damages are claimed.”  T h is  case is a
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b ind ing  a u th o rity  upon me unless i t  can be shown 
th a t the facts o f the present case are essentially 
d iffe rent. The p la in tiffs  seek to  show th a t they 
are d iffe ren t in  th is  respect, th a t i t  was in  th a t 
case assumed th a t the  p ilo t  was in  charge of the 
vessel in  fa u lt, whereas they c la im  to  have proved 
by th e ir  evidence in  th is  case th a t the  p ilo t was 
no t by the law  of Trance in  charge of the vessel, 
b u t was solely the  adviser o f the  captain, and 
assuming th is  to  be proved, the  case of T h e  
G u y  M a n n e r in g  (u h i sup .), in  the  C ourt o f Appeal, 
is  an a u th o rity  th a t the owner is no t exempt from  
l ia b il ity  fo r  damage a ris ing  fro m  the negligence 
of a p ilo t though  com pulsorily  taken on board. 
I t  is  w ith  great diffidence th a t I  ven ture to  
express an opin ion upon a question upon which 
F rench ju r is ts  do not appear to  be altogether 
agreed ; b u t i t  is  m y  d u ty  to  fo rm  the best 
judgm ent I  can w ith  the  assistance of the  learned 
advocates who have g iven evidence before me. 
I t  appears to  me th a t M . C lune t’s evidence^ states 
the  law  in  the  m ost coherent manner, and is best 
supported by  the au thorities  w h ich  have been 
re ferred to. H is  evidence amounts to  th is, tha t 
the F rench law  has no express p rov is ion  on the 
subject o f the l ia b i l i ty  o f the  captain when a 
p ilo t  is  on board, bu t th a t the recognised p rinc ip le  
is, th a t the captain is liab le  in  his representative 
capacity (tha t is, as representing the ship and 
owners), no tw iths tand ing  the  com pulsory presence 
o f a p ilo t, and th a t the  m aster is no t personally 
liab le  i f  he has taken a p ilo t, because in  tha t case 
he has done h is  d u ty  by  ta k in g  his adviser, bu t 
th a t the p ilo t  is on ly  the  adviser, the  captain 
rem a in ing  free to  obey h im  or not. The witness 
stated th a t in  1827 the  T rib u n a l o f M arseilles 
decided th a t a p i lo t ’s presence freed the ship, b u t 
th a t in  1829 the opposite was held, and th a t the 
la tte r  has been acted upon fro m  th a t tim e. He 
also re ferred to  the  most recent treatise on th is  
subject as con firm ing  h is view. In  the T ra ité  de 
D ro it  Com m ercial M a ritim e  o f M . Desjardins, 
1886, a rtic le  1113, i t  is said : “  Lorsque le capitaine 
s’est soumis à l ’ob liga tion  de prendre un  p ilo te  
pour obéir au décret du  12 Dec. 1806 (art. 34), ce 
dernier, s’i l  commet une faute et que l ’abordage 
s’ensuivre, est évidem m ent responsable soit 
envers le nav ire  soit même directem ent envers 
les tie rs . M ais cette responsabilité do it elle 
exclure la  responsabilité du capitaine et du navire? 
O ui en d ro it  anglais, non en d ro it  français.”  Here 
the difference between the E ng lish  and French 
law  is d is tin c t ly  stated. A n d  a fte r re fe rr in g  to  
the E ng lish  law  the au thor proceeds : “  I l  n ’en est 
pas ainsi en d ro it  français par cela même que le 
capitaine reste lib re  non seulement de pré férer 
son avis a ce lu i du  p ilote , mais encore de ne pas 
se conform er à la  r ig u e u r aux in ten tions du 
lég is la teu r en re fusant d ’em barquer le pilote . 
L a  Cour de Rennes a jugé form allem ent le 3 
A oû t 1832, que l ’arm ateur du nav ire  abordant 
actioné en responsabilité ne pouva it pas pour 
fa ire  écarté la  demande par une f in  de non 
recevoir a lléguer la  présence à bord  du p ilo te  
lam eneur que ce p ilo te  é ta it comme le capitaine 
son préposé, que la  mesure de precaution prise 
dans l ’in té rê t bien entendu de l ’a rm ateur pouva it 
pas se re tou rne r contre les tie rs  le lésés par le 
fa it  du  navire . Cette ju risprudence a p réva li 
et devait p réva lo ir.”  A n d  M . Cresp, in  his 
“  Cours de D ro it  M a ritim e ,”  1876, p. 588, says : 
“  Dans le système de sa lo i le p ilo te  est en effet

un aide et non un  remplaçant, i l  en resuite que sa 
presence à bord ne sau ra it en cas d ’accident 
dégager la  responsabilité du capitaine vis-à-vis 
des tie rs , le  capitaine reste encore le m aître  et le 
d irec teu r supreme du navire, que le p ilo te  n ’est 
que son préposé, son aide dans l ’accomplissement 
de la tâche qu i lu i est dévolue et qu ’i l  d o it dèslors 
répondre des fautes de ce lu i-c i commises ; to u t 
com m ettant répond des fautes de son ( préposé.”  
The advocate called to  support the  defendants’ 
'contention adm itted th a t in  actua l jurisprudence, 
by w h ich  I  take h im  to  mean according to  the 
law  of F rance as a t present in te rp re te d  by  its  
courts, the p ilo t is  on ly  an aid. I t  fo llow s from  
th is  de fin ition  of the functions o f a p ilo t  tha t he 
was no t in  th is  case when on board in  p e rfo r
mance of h is d u ty  in  charge of the  vessel in  the 
sense in  w h ich  i t  was assumed th a t he was in  the 
case of T h e  H a l le y  (u h i sup .), fo r  he was no t 
en title d  to  supersede, and d id  no t in  fa c t super
sede, the a u th o rity  of the captain. I  th in k  th a t 
the question m ay be thus summarised, th a t, w h ile  
by  the F rench law  there  is no express p rov is ion  
de fin ing  the responsib ilities of captain and 
owners when a compulsory p ilo t  is on board, the 
regulations fo r  the  nav iga tion  o f the  Suez Canal 
on th is  head substan tia lly  represent the actual 
ju risprudence o f France on the  subject, and th a t 
therefore th is  case fa lls  d ire c tly  w ith in  the 
a u th o r ity  o f the decision o f the  C ourt of Appeal 
in  The G u y  M a n n e r in g  (u b i sup .). Judgm ent w i l l  
therefore be fo r  the p la in t if fs  w ith  costs.

S o lic ito rs  fo r  the  p la in tiffs , P r i tc h a r d  and 
S ons.

S olic ito rs  fo r  the  defendants, B o tte re ll and 
B oche.

T u esda y , A h g . 10,1886.
(Before B utt, J.)

T he A n d a lin a . (a )

S eam en’s wages— M a r it im e  l ie n — F r e ig h t— S u b - 
c h a rte r— A rre s t o f  ca rgo— L ig h t  a n d  dock dues 
— T ow age— P r io r i t y  o f  c la im s — M e rc h a n t S h ip 
p in g  A c t  1854 (17 Sf 18 V ie t. c. 104), s. 401.

W here  a  s h ip  is  ch a rte re d  f o r  a  ro u n d  voyage o u t  
a n d  hom e, a n d  .su b -ch a rte re d  f o r  the  h o m e w a rd  
voyage, a n d  ea rns  f r e ig h t  u n d e r  the  s u b -c h a rte r-  
p a r ty ,  the f r e ig h t  due  to  the o r ig in a l  ch a rte re rs  
u n d e r  the  s u b -c h a r te r -p a r ty  is  l ia b le  to  p a y  
seam en’s wages ea rned  u p o n  the  ro u n d  voyage, 
even th o u g h  o n ly  a  p a r t  o f  su ch  f r e ig h t  is  due  
to  the  sh ip o w n e rs  u n d e r  the  o r ig in a l  c h a rte r .

A  sea m an ’s c la im  f o r  w ages has p r io r i t y  ove r a  
c la im  f o r  p a y m e n ts  m a de  f o r  l ig h t  dues, a n d  f o r  
the  tow age o f  a  s a i l in g  vessel f r o m  sea to  a n  
in la n d  p o r t .

T his  was a m otion  by  the  m ate and ce rta in  sea
men o f the fo re ign  b r ig  A n d a l in a  fo r  paym ent 
ou t o f cou rt of wages in  respect of w h ich  they 
bad recovered judgm en t in  the  C ounty C ourt of

The voyage on w h ich  the mate and seamen had 
earned th e ir  wages was a round  voyage fro m  
H u ll  to  Dem erara and back. On the  5 th  June 1886 
the ship had been chartered to  C rau fo rd  and 
R ow att fo r  th is  voyage. On the 22nd J u ly  
C rauford  and Row att had sub-chartered the
(a) Reported by 3. P. Aspinali. and Botleb Aspinaia , Esqrs., 

Bardsters-at-Law.
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A n d a lin a  to  A . Bergm ann in  respect o f the 
hom eward voyage.

The ship proceeded to  Dem erara w ith  a cargo, 
discharged i t ,  and then under th d  sub-charter 
loaded a homeward cargo fo r H u ll,  where she 
d u ly  a rrived  w ith  her hom eward cargo. Upon 
an investiga tion  of accounts i t  appeared th a t 
there was due to  the  charterers under the  sub
cha rte r-pa rty  the  sum of 159L 7s. 9d. in  respect 
of the hom eward voyage, and th a t o f th is  the 
charterers owed the shipowners 34i. 19«. ¿d. as 
fre ig h t due under the o r ig in a l cha rte r to r  the  
round voyage.

A  necessaries action had also been in s titu te d  
against the same ship in  the  County C ourt ot 
H u ll by  one Meek, c la im ing  fo r  sums pa id  to r 
l ig h t  dues a t H u ll, 'a n d  also fo r  the towage of the 
A n d a l in a  inw ards to  H u ll,  and fro m  H u ll  to  
Goole. Meek had obtained judgm ent fo r  his
claim . . . ,

A  fu r th e r  action  had been in s titu te d  m  the 
A d m ira lty  D iv is io n  of the H ig h  C ourt b y  Messrs. 
B urney and D a lze ll fo r  necessaries. I n  th is  
action the  ship had been sold, and had realised 
a fte r paym ent o f the costs of sale the  sum ot 
1101. 28. 9d. In  consequence of the ship hav ing  
been so sold in  the H ig h  C ourt the wages action 
and Meek’s action were transfe rred  to  the H ig h  
C ourt to  enable the  p la in t if is  to  enforce th e ir

^ T h e * fre ig h t, am ounting to  1591. 7s. 9d. in  respect 
of the homeward voyage fro m  Dem erara to  H u ll,  
had been pa id in to  court.

J .  P . A s p in a l l ,  fo r  the  m ate and seamen, in  sup
po rt of the  m otion.— M y  c lien ts are en title d  to  
p r io r ity  over the o ther claim ants, and t  ere or 
th e ir  c la im  should be satisfied m  fu l l  ou t of the 
money in  court. The fac t th a t the fre ig h t in  
was due on the sub-charter does no t make i t  the 
less available to  satis fy  the  seamen, 
fre ig h t earned by the ship on  th e  v o y a ^  d u rin g  
w h ich  they were nav iga ting  the ship, l h  y  
a r ig h t  to  arrest the  cargo to  enforce th e ir  c la im  
against the  fre ig h t, and i t  is  im m a te ria l under 
w hat cha rte r o r by  whom  the fre ig h t is paid.

E .  8 .  Boscoe fo r  Meek.— M r. Meek’s c la im  is, 
under the  circumstances, en titled  to  precedence 
over a ll others. One item  m  his c la im  is money 
pa id fo r  tow ing  the  A n d a lin a  from  sea to  H u ll.  
This was in  the  nature of salvage, and as b u t fo r  
th a t towage the sh ip  m ig h t no t have been ava il
able fo r any of these claims, th is  item  should have 
p r io r ity  even over the  seamen s c la im s :

The Gustaf, Lush. 506. ,
Meek hav ing  pa id  l ig h t  dues a t the  m aster s 
request, there fore h is  c la im  in  respect of sue 
paym ent is in  the na ture  of a c la im  fo r  l ig h t  
dues. A s  to  the l ig h t  dues, he is en title d  to  
p r io r ity  under the  provisions of sect. 401 ot t  
M erchant S h ipp ing  A c t 1854. B y  th a t section 
the collector of l ig h t  dues, in  the event of th e ir  
nonpayment, is en title d  to  d is tra in  on and se 1 
the  vessel to  satis fy  the claim . M eek having pa id 
the  l ig h t  dues is en title d  to  the same remedies, 
and therefore has p r io r ity  in  respect o t such pay
m ent :

The W ill ia m  F . Safford, Lush. 69.
W itt fo r  Messrs. O ra u fo rd  and  B ow att. 1 he

seamen can have no r ig h t  against the I re i£  1 
under the sub-charter, except against such pa rt 
as the  shipowners are en titled  to. lh a t

under a con tract between th e  charterers and  
o ther persons, and is payable to  the charterers. 
The seamen’s on ly  rem edy as against f re ig h t is  in  
respect of the fre ig h t due under the  cha rte r- 
pa rty , w h ich  the shipowners, the  seamen’s 
employers, made. I f  i t  were otherwise, the  sea
men w ould  have a r ig h t  against tw o fre ig h ts .

J . O o re ll B a rn e s , fo r  Messrs. B u rn ey  and 
D a lze ll, asked fo r  costs.

B utt, J.— The order I  sha ll make is, th a t the 
am ount of the  ju dg m en t in  the  sailors’ su it is  to  
be pa id  ou t o f the  fre ig h t payable b y  the  sub
charterers so fa r  as the fre ig h t w i l l  suffice to  pay 
it ,  and ou t o f the balance from  the sale o f the 
ship i f  the fre ig h t does n o t suffice. W ith  regard  
to  the necessaries cla im , I  am c learly  of op in ion 
th a t no p a rt of th a t c la im  can take ra n k  before 
the seamen’s lien  fo r  wages. M r. Boscoe appears 
to  rest the  f irs t  p a rt o f h is  c la im  upon an asser
tion  o r an assumption th a t towage and salvage 
are fo r th is  purpose on precise ly the  same foo ting. 
I  do not agree w ith  th a t a t a ll and I  cannot 
accede to  th a t p roposition  w ith  regard  to  the  
paym ent of the l ig h t  and dock dues. I  th in k  
tha t, i f  Meek has any lien  a t a ll fo r  w ha t he 
has paid i t  is one th a t takes ra n k  a fte r the 
sailors’. W ith  regard to  M r. W it t ’s c lien t m y  
op in ion is th a t the  sailors have a lien  on the 
fre ig h t earned on the  voyage, and th a t they have 
therefore a r ig h t  o f a rres ting  the cargo when i t  
arrives a t its  p o rt of destina tion in  order to  
enforce th a t lien. T ha t they have a lien  is un
questionable, and th e ir  r ig h ts  are no t and cannot 
be in te rfe red  w ith  by  any contracts between the  
sub-charterer and the charterer on the  one hand, 
and the cha rte re r and shipowner on the  other. 
Therefore I  decide th a t they m ust have th e ir  
wages ou t o f the fun d  in  cou rt in  the way I  have 
indicated. T ha t saves the  r ig h t  of M r. Barnes’ 
clients, i f  th a t sum is sufficient. A s  to  p r io ritie s  
between the o ther cla im ants I  say no th ing. I t  is 
sufficient fo r  to-day to  decide the  question raised 
by  the  present m otion  on behalf of the  mate and 
seamen.

Solic ito rs fo r  the  mate and seamen, Meek, and 
O rauford and B ow att, P r itc h a rd  and S on.

Solic ito rs fo r  B urney  and D a lze ll, B a te so n  and 
Co., L iverpool.

T u esda y , Bee. 7,1886.
(Before S ir J ames H ansen  and B utt, J.)

T he I sca. (a)
ON APPEAL PROM THE COUNTY COURT OP MONMOUTH

SHIRE HOLDEN AT NEWPORT.
T u q  a n d  tow — Tow age co n tra c t— B re a ch — .N eg li

gence o f  tug— C o u n ty  C o u r t— J u r is d ic t io n —  
C o u n ty  C o u rts  A d m ir a l t y  J u r is d ic t io n  A m e n d 
m e n t A c t  1869 (32 Sp 33 V ie t. c. 51), «. 2.

A  tuq ow ner, h a v in g  been engaged to  to w  a  vessel, 
con trac te d  w i th  a n o th e r tu g o w n e r to  -provide a  
tu q , w h ic h  w a s  g u i l t y  o f  neg ligence i n  the  course  
o f  tow age o cca s io n in g  dam age to  the  tow . 1 he 
ow ners o f  the  to w  recovered th is  dam age  f r o m  the  
tu q o w n e r w i th  w h o m  they con trac ted , a n d  the  
d e fe n d a n t i n  th a t  a c t io n  in s t itu te d  the  p re se n t 
a c tio n  i n  re m  i n  the C o u n ty  C o u r t  u n d e r  the  
C o u n ty  C ou rts  A d m ir a l t y  J u r is d ic t io n  A m e n d -

~~[^Reported by J. P. aspinall and Builb b  AflpnnALL, Esqra.,
I v '  v Barnsters-at-Law.
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m e rit A c t 1869, a g a in s t the  o w n e r o f  the  w ro n g  
d o in g  tu g  to  recover haclc th is  a m o u n t.

H e ld ,  on  a p p e a l, th a t  sect. 2, sub-sect. 1 o f  the  
C o u n ty  C o u rts  A d m ir a l t y  J u r is d ic t io n  A m e n d 
m e n t A c t  1869, g iv in g  C o u n ty  C o u rts  w i th  
A d m ir a l t y  ju r is d ic t io n  p o w e r to  t r y  “  a n y  c la im  
a r is in g  o u t o f  a n y  ag reem ent m a de  i n  re la t io n  
to  the  use o r  h ire  o f  a n y  s h ip ,’ ’ covered the p re se n t 
a c tio n .

A s  a  g e n e ra l r u le  i t  is  the  d u ty  o f  a  to w  to g ive  
o rd e rs  to  the tu g , a n d  i f  a  specific  o rd e r is  g ive n  
l y  the to w  to the tu g , the  re s p o n s ib i li ty  f o r  th a t  
o rd e r w i l l  res t w i th  the t o w ; b u t the re  is  n o  o b lig a 
t io n  o n  the to w  to  be c o n s ta n tly  g iv in g  d ire c tio n s  
to  the tu g  as to m a tte rs  w h ic h  a re  s p e c ia lly  the  
d u ty  o f  the  tu g , a n d  i f  the  la t te r  by reason  o f  
lo c a l c ircum stances o r  know ledge  has the m eans  
o f  fo r m in g  a  ju d g m e n t as to w h a t is  to be done, 
i t  is  he r d u ty  to  do i t  w ith o u t  w a i t in g  f o r  o rde rs  
f r o m  the  tow .

T his was an appeal fro m  the  C ounty C ourt o f 
M onm outhshire , holden. a t N ew port, by the  defen
dants in  an action i n  re m  in s titu te d  under the 
C ounty Courts A d m ira lty  J u risd ic tio n  Am end
m ent A c t 1869.

On M arch 19, 1886, Messrs. W illia m s  and Sons, 
tu g  proprie tors, towed w ith  th e ir  steam-tug 
A le x a n d ra  the b riga n tine  M a ry ,  of 196 tons, from  
sea to  the Bangor W h a rf, in  the  r iv e r  U sk, at 
Newport.

On M arch 22nd the b rigan tine  requ ired s h ift in g  
about one and a ha lf m iles down the rive r, and 
her captain thereupon w ept to  Messrs. W illiam s  
and Sons and agreed w ith  them  th a t they should 
provide a tu g  to s h ift h is vessel. Messrs. W illiam s  
no t hav ing  a tu g  o f th e ir  own available, went 
to  Thomas Cox, the owner of the  tu g  Is c a , and 
h ired  the . Is c a  fo r  the purpose of tow ing  the 
b rigan tine  down the r ive r.

The b rigan tine  was ly in g  on the west side of 
the r iv e r, heading up r iv e r, and the  Is c a  made 
fast to  her about 7.30 p.m., the tide  being about 
three hours flood. A  tow  line  was passed from  
the  b riga n tine  s starboard bow, and a b rid le  was 
p u t on i t  from  her starboard quarter, and the 
tu g  then commenced tow ing  the b rigan tine  stern 
forem ost close in to  the bank to  avoid the  flood 
tide . W hen opposite the Corpora tion P i l l  (which 
is an estuary o f a sm all stream ru n n in g  in to  the 
TTsk) the b rid le  was le t go, and the b rig a n tin e ’s 
s tern swung in to  the  P ill.  I n  consequence of 
th is  there was danger of the  b rigan tine ’s stern 
h it t in g  against the n o rth  w a ll of the  P il l,  and 
her m aster thereupon ordered the tu g  to  keep 
the b rigan tine ’s head out o f the P il l.  The tu g  
thereupon began to  la y  across the r iv e r, and so 
exposed the  b rigan tine  to  the force o f the tide . 
The tu g  was in  these circumstances unable to 
ho ld  the b rigan tine , w h ich  drove up the  r iv e r 
and came in to  contact w ith  the N ew port Stone 
B ridge , susta in ing damage to  the  am ount of 1601. 
1 he owners of the b rigan tine  thereupon in s ti
tu te d  an action against W illia m s  and Son to  
recover the damage sustained by them, and were 
successful in  th e ir  action. Messrs. W illia m s  and 
Son in s titu te d  the present action i n  re m  in  the 
C ounty C ourt a t N ew port, against the owner of 
the Is c a , to  recover 1601., the damages sustained 
by them  a ris ing  out of the h ire  o f the tu g  Is c a .

The action came on fo r t r ia l at N ew port, on June 
18,1886,whenjudgm entwas g ive n fo r the p la in tiffs .

The p la in t if fs ’ witnesses alleged th a t the tug- 
m aster ordered the  b r id le  to  be slipped ; th a t i t  
was no t p ruden t to  s lip  the  b r id le  a t the  tim e 
when i t  was slipped ; th a t the  on ly  order given 
by the m aster o f the b rigan tine  was to  keep the 
b riga n tine ’s head out o f the  P il l,  and th a t the 
tu g  thereupon went across the  stream, and so 
caused the accident.

The defendants’ witnesses alleged th a t a ll the 
orders were g iven by those on board the  b riga n 
tine  ; th a t the  order to  s lip  the b rid le  came from  
the b rigan tine  ; th a t when there was'danger of 
the b rig a n tin e ’s s tern h it t in g  the  n o rth  w a ll in  
the  P ill,  the order was no t to get her head ou t of 
the  P i l l  bu t to  lay off, and th a t they considered th is  
order a very dangerous one.

The C ounty C ourt judge found th a t the  m aster 
of the  tu g  took upon h im se lf the whole manage
m ent o f the towage ; th a t he ordered the b rid le  to  be 
slipped ; th a t the m aster o f the b rigan tine  ordered 
the tu g  to  keep the b riga n tine ’s head ou t o f the 
P il l,  th a t th is  order was no t p rope rly  obeyed, and 
th a t the  accident was thereby occasioned. He 
also stated th a t he believed the p la in t if f  s’ witnesses, 
and disbelieved the defendants’ witnesses.

The appeal was heard upon the judge ’s notes.

A b e l T h om a s, fo r  the defendants, in  support of 
the  appeal.— The C oun ty  C ourt had no ju r is 
d ic tio n  to  t r y  th is  case. The action was in s titu te d  
under sect. 2, sub-sect. 1, o f the C ounty Courts 
A d m ira lty  Ju ris d ic tio n  Am endm ent A c t  1869, 
w h ich  gives County Courts w ith  A d m ira lty  ju r is 
d ic tio n  power to  t r y  ‘ ‘ any c la im  a ris ing  ou t of 
any agreement made in  re la tio n  to  the  use or 
h ire  of any ship.”  Those words re la te  to  the 
h ir in g  o f ships by  cha rte r-pa rty  and the like , and 
are no t applicable to  a c la im  a ris ing  ou t of 
neg ligent towage. [B utt, J.— S ure ly  th is  case 
fa lls  w ith in  the ve ry  words. Is  no t th is  an action 
fo r  breach of con tract fo r  the h ire  o f a ship P] I t  
is  subm itted  not. I t  is, however, contended th a t 
on the m erits  the tow  was solely to  blame, or i f  
no t solely to  blame, was g u ilty  of c o n trib u to ry  
negligence. I t  is the  d u ty  o f the tu g  on ly to  
p rov ide the  m otive power, and the  d u ty  of the 
tow  to  superintend the  navigation . In  the  present 
case those on the tow  fa iled  to  g ive proper orders, 
and th is  was the  cause o f the accident. A  tu g  
w h ich  executes any manœuvres in  the  absence of 
orders fro m  the tow  does so on her own responsi
b i l ity ,  and she has a r ig h t  to  expect th a t the tow  
w i l l  g ive a ll the orders necessary to  the  pe rfo r
mance of tho  towage :

The Duke o f Manchester, 2 W. Rob. 470 ;
The C h ris tin a , 3 W. Rob. 27.

I n  the  present case the  disaster was solely due to  
the o rder o f the  b riga n tine  to  la y  off when her 
stern was in  the P ill. I n  order to  do th is  the tu g  
was obliged to  starboard, and go across the 
stream. A lth o u g h  the  tug-m aster th o u g h t the 
order a dangerous one, ye t he was bound to  obey 
it ,  and the on ly way to  obey i t  was the  manœuvre 
he executed. [B utt, J.— I  doubt w hether i t  is 
the d u ty  o f the tow to  g ive a ll the orders where a 
tu g  is employed m ere ly to  s h ift  a vessel in  a 
r iv e r .]  The courts have always tho ugh t so, and 
as is po in ted out in  T h e  E n e rg y  (23 L . T . Rep. N . S.

L . Rep. 3 A . &  E. 48 ; 3 M ar. Law  Cas. 
Ü. 8. 503), were i t  le ft  to  the  tu g  to  execute 
some manœuvres w ith o u t orders the  resu lt would 
be a d iv ided  command, w h ich  w ou ld  be most
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p re ju d ic ia l to  safe towage. I t  there fore oan 
make no difference in  p rinc ip le  where and under 
w hat circumstances the  towage is go ing on.

G. B a rn e s , fo r the  plaintifEs, was no t called 
upon.

S ir J ames H a n n e n .— On the po in t of ju r is 
d ic tion  o f the C ounty C ourt, the question is 
w hether the  present c la im  is a “  c la im  a ris ing  out 
of any agreement made in  re la tion  to  the use 
o r h ire  o f any ship.”  I  cannot conceive more 
general words than  these, and I  th in k  they p la in ly  
embrace the  present case. As to  the law, i t  has 
been contended th a t i t  is  the  d u ty  o f the tow  to  
g ive d irections to  the  tug , and undoubtedly th a t 
is  tru e  in  a general sense. I f  a specific order is 
g iven by the tow  to  the  tug , the respons ib ility  
fo r th a t order w i l l  rest w ith  the tow. B u t i t  
does no t fo llow  th a t the tow  is to  be constantly 
in te rfe r in g  w ith  th a t w h ich  is especially the d u ty  
of the tug . T ha t m ust depend upon a varie ty  of 
considerations. W here there are a num ber of other 
vessels and sm all boats in  the  v ic in ity , of whose 
manoeuvres the  tu g  is in  a position  to  judge, she 
is bound to  exercise her judgm en t as to  them , and 
no t to be always w a it in g  fo r orders fro m  the tow , 
w h ich m ay be a long  way behind. In  th is  pa r
tic u la r  case the tow  was up a r iv e r  in  w h ich  i t  
appears to  be d iff ic u lt  to  get down to  a place 
where she could be conveniently turned. T ha t 
is obviously a m a tte r w h ich  the  tug-m aster w ould 
be more lik e ly  to  know  about than the  m aster of 
a vessel w h ich  comes on ly  occasionally to  the

P I t  is a question of fac t w hether o r no t the tug - 
master had taken upon h im se lf th is  p a rtic u la r 
d u ty  of tu rn in g  the tow  round. T ha t is a ques
tion  of fac t w h ich  the learned judge has had 
under consideration, and he has found th a t the 
tug-m aster d id  take upon h im se lf the d u ty  ot 
tu rn in g  th is  vessel. I  see n o th in g  to  ju s t i fy  us 
in  ca llin g  in  question th a t find ing . I f  the  tug- 
m aster took upon h im se lf the  d u ty  of tu rn in g  
the  tow , d id  the m aster o f the tow  im p rope rly  
in te rfe re  in  th a t m a tte r?  T ha t depends upon 
w hat was done in  the P ill.  Now, the  general 
resu lt of the  evidence is th a t the judge d id  no t 
th in k  the  defendants’ evidence tru s tw o rth y , th e  
m aster o f the  tow  says he gave no orders w hat
ever, b u t le ft  i t  en tire ly  to  th e  tu g  u n t i l  he was 
in  the P il l,  when he to ld  the tu g  to  keep his head 
ou t of the  P il l,  and th a t is consistent w ith  the 
view  the judge has taken. B y  th a t o rder the 
m aster o f the  tow  meant th a t h is vessel was not 
to  be allowed to  go fu r th e r  in to  the P il l,  where 
there was danger o f the  stern g e ttin g  against the 
wa ll. The m aster o f the tow  says th a t was the 
on ly  o rder he gave, and he never said,  ̂1 Rke her 
head ou t in to  the r iv e r.”  On the o ther hand, the 
tug-m aster says he considered i t  an order to  lay  
out in to  the  r iv e r, and although he knew i t  to  
be dangerous he d id  it .  I  agree w ith  the learned 
judge, th a t i f  the  m aster o f the tow  sees danger, 
and says, “  Keep me ou t of the P il l,  the  tug - 
master has no r ig h t  to construe th a t in to  an order 
to  go r ig h t  across the  r iv e r. I  see no reason to  
th in k  th a t the learned judge has not a rrived  at a 
correct conclusion, and I  th in k  th is  appeal m ust 
he dismissed w ith  costs.

B utt, J .— I  am o f the same opin ion fo r  the same
reasons. , , ... .

A p p e a l d ism isse d  w i th  costs.

V ol. V I . ,  N . S.

S olic ito rs fo r  the p la in tiffs , In g le d e w , In ce , and 
C o lt, fo r  D o w n in g  and H a n c o c k , N ew port.

S o lic ito r fo r the defendants, Q. L le w e lly n ,  
N ewport.

Dec. 7 a n d  26, 1886.
(Before the B ig h t Hon. S ir  J ames H annen .)

T he B e r n in a , (a )

C o llis io n — C ost o f  re p a irs — R e s t itu t io  i n  in te g ru m  
— L lo y d '8 su rvey— D a m a g e  to cargo— E v id e n ce—  
R e g is tra r  a n d  m erchan ts .

A  successfu l p l a in t i f f  i n  a  c o ll is io n  a c tio n  is  
e n tit le d  to  have h is  s h ip  p u t  in to  the  sam e con
d it io n  i n  w h ic h  i t  w as  p re v io u s  to the  c o ll is io n  a t  
the cost o f  the w ro n g -d o e r, irre sp e c tive  o f  the  f a c t  
th a t some o f  the  re p a irs  necessita ted by the  
c o llis io n  w o u ld  s h o rt ly  have been necessary to 
enable the sh ip  to  pass he r c la s s if ic a t io n  s u rve y , 
a n d  i n  e s t im a tin g  the a m o u n t o f  the w ro n g -d o e r’ s 
l ia b i l i t y  n o  d e d u c tio n  ca n  be m ade o n  t in s

acco un t. ,7 . ,
O n a  re ference i n  a  c o ll is io n  a c t io n  the  re g is t ra r  

a n d  m e rchan ts  a re  n o t b o u n d  by u n c o n tra d ic te d  
evidence as to  the a m o u n t o f  dam age  done, b u t 
a re  e n tit le d  to use th e ir  o w n  ju d g m e n t a n d  
experience, a n d  f in d  i n  accordance th e re w ith .

T his was an ob jection by  the p la m tif is  in  a 
collis ion action to  the re g is tra r s rep o rt there in .

The action was in s titu te d  by  the owners, master, 
and crew of the  steamship A n n  W ebste r and her 
cargo, against the  owners of the steamship B e rn in a ,  
to  recover damages in respecto f a co llis ion  between 
the A n n  W ebster and the B e rn in a ,  lh e  hearing 
took place on the 20th and 22nd M arch 1886, when 
the C ourt found the B e rn in a  solely to  blame fo r 
the collision, and re ferred the am ount o f the 
damages to  the re g is tra r and merchants.

The co llis ion took place on Dec. 29, 188o, in  
the Thames. The A n n  W ebster was laden w ith  a 
cargo of coals. I n  consequence of the co llis ion 
th e  A n n  W ebster grounded on the south shore m  
such a position th a t at h ig h  water the  w a te r was 
over her deck. P a rt of the cargo hav ing  been 
discharged the A n n  W ebster floated, and was 
taken to  Beckton J e tty , where the rest o f the
cargo was unloaded. __, , n

The reference took place on June 18 and 19. 
A m ongst o ther repairs effected to  the A n n  
W ebster, she was pa in ted inside. The p la in tiffs  
witnesses alleged tha t, ow ing to the am ount of 
m ud w h ich  got in to  her when ashore, pa in tin g  
was necessary. The defendants’ witnesses alleged

l  her No. j  survey

Dee. 1 8 *  | k e  A , ,  

W ebster would have had to  pass her No. surv  y  
fo r  the purpose o f classification at L lo y d s , and 
, v f ormip nf the w ork  w h ich  was actua lly  done th a t some o i «  ̂ , •£ nnllisiori had

occurred.6 have'been requ ired to  be done fo r  the 
purpose of enabling her to  pass such su rvey ; fo r

1Dl f t o T ’theerPe t ni T gso° done, the A n n  W ebste r in

T T R ^ o rte d b y T A A s r iN A L L  and ButlerAsptnalt, Esqrs., 
(o) Reported uy Barristers-at-I.ow.
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fact; passed the No. 2 survey w ith o u t any fu rth e r 
work.

I t  was contended before the re g is tra r th a t the 
p a in tin g  o f the holds and o ther w o rk  required 
fo r the No. 2 survey was no t necessitated by the 
collis ion at a ll, and th a t the p la in tiffs  could not 
recover in  respect of i t ; or, i f  any po rtion  o f i t  
was occasioned by the collision, the p la in tiffs  
could not recover the whole, bu t on ly  a proportion,., 
as they got the advantage o f w ork w h ich  enabled 
them  to pass the No. 2 survey w ith o u t fu r th e r 
expense.

A s  to  the damage to  cargo the fo llow ing  a ffidav it 
was filed  by the p la in tiffs  :

1. The Harton Coal Company of Neweastle-on-Tyne 
were the shippers of a cargo of coal which was being 
carried on board the steamship Ann Webster, on the 29th 
Dee. 1885, on which day the said steamship was, as I  
am informed and believe, run into and sunk by the 
steamship Bernina, off Tripcock Point, in  the river 
Thames. In consequence of the said collision, the Ann 
Webster was entirely submerged, but was subsequently 
raised, and her cargo was discharged.

2. The said cargo consisted of 995 tons or thereabout 
of Bolton gas coal for delivery, under contraot at 
Beckton, to the Gas Light and Coke Company.

3. A portion of the said cargo was necessarily dis
charged into lighters w ith the utmost possible despatch 
in  order to float the Ann Webster, and in  consequence 
of the oircumstanoes attending the discharge the actual 
out-turn of the said oargo was 961 tons 14 cwt., being a 
deficiency of 33 tons 6 cwt. on the cargo shipped, which 
was solely lost by reason of the said collision. The 
value of the said 33 6-20th tons of coals so lost was the 
sum of 111. 13s. Id., being at the rate of 7s. a ton, which 
was the shipping value of the said ooals.

4. In consequence of the said collision and the subse
quent submersion of the said coals they were greatly 
deteriorated, and were below contract quality, and the 
said Harton Coal Company, in order to prevent a refusal 
by the Gas Light and Coke Company to accept the said 
coal under their contract, came to an arrangement w ith 
the Gas Light and Coke Company by which they allowed 
the said company 2s. per ton on the weight delivered as 
aforesaid, and the said Harton Coal Company have 
thereby lost the sum of 961. 3s. 5d. through depreciation 
in the value of the said ooal at the rate aforesaid.

The defendants gave no evidence to  con trad ic t 
the  above a ffidavit.

The R e g is tra r (in te r  a l ia )  disallowed tw o items 
o f 80Z. and 10Z. in  respect o f repairs, and reduced 
the am ount claim ed fo r  damage to  cargo v iz  
107Z. 16s. 6 d „  to  521. 10s.

The p la in tiffs  objected to  the report fo r  the 
fo llow ing  reasons:

(1) Because the sum of 801. or thereabout was 
erroneously disallowed on the ground that the ownors 
of the Ann Webster, by reason of the repairs of the 
damage done, were saved an equivalent expenditure on 
the vessel at the No. 2 survey, which would have been 
due some months afterwards.

(2) Because 101. was deduotod from the sum charged 
and actually paid for plates and angles, and there 
was no evidenoe that such sum was unreasonable or 
unusual.

(3) Because the assistant registrar erroneously 
reduced the plaintiffs’ claim for damages to the oargo 
™r?NUf r  sa^  collision from 1071. 16s. 6<Z. to 52Z. 10s.

(4) Because the plaintiffs sufficiently proved damage 
t0 “ e oarff° to the extent of 1071. 16s. 6<Z.

(5) Because there was no evidence whatever by the 
defendants m contradiction of the plaintiffs’ proof of 
such damage.

(6) Because such last-mentioned reduction was entirely 
arbitrary and unsupported, and was not justified by the

The R e g is tra r’s reasons fo r  h is rep o rt were as 
fo llo w s :

The items objected to, originally 
new been reduced to three. more numerous, have

(1) The disallowance of about 801. for expenses of 
No. 2 survey, saved by the repairs done after the 
collision.

(2) The disallowanoe of 101. of the charge for plates 
and angle iron.

(3) The disallowance of 551. 6s. 6d. of the claim for 
damage to the cargo.

(1) As to the first item i t  was distinctly stated by the 
plaintiffs’ witness, Mr. Honor, the shipbuilder, who 
repaired the Ann Webster, that the repairs done after 
the collision “  really saved them going through a second 
survey,”  which would have been done about the end of 
this year 1880. I  am advised that the oost of the second 
survey for a vessel of the Ann Webster's tonnage, 
77 tons gross, would probably have exceeded 1301. in 
addition to the loss from detention say for seven days, 
which at 61. per day, the rate allowed by us for demur
rage, would amount to 421., making altogether more 
than 1701. To allow 821. of this, as actually saved by 
the repairs done after the collision in Jan. and Feb. 
1886, i.e., less than twelve months before the seoond 
survey would have been due but for these repairs, 
seems to be a moderate estimate.

J . G. B a rn e s  fo r  the p la in tiffs .— The 80Z. has been 
erroneously disallowed on the  ground th a t the 
p la in tiffs  m ig h t have been obliged to  subsequently 
expend the  same sum, even i f  there had been no 
co llis ion, to  enable the ship to  pass her survey. 
Shipowners are en titled  to  a re s t itu t io  in  in te g ru m ,  
and they are therefore e n title d  to  have th e ir  
ship p u t in to  the  same cond ition  as she was in  
before the  collis ion. T rue i t  is tha t, w h ile  an 
assured recovers his loss less one-th ird  fo r  new 
m ateria ls, i t  is to  be observed th a t he recovers on 
a contract, an im p lied  condition o f w h ich  is th a t 
th is  reduction  shall be made. In  the present 
case the l ia b i l ity  o f the defendants arises fro m  a 
to r t ,  and the measure o f indem nifica tion  in  such 
cases is co-extensive w ith  the  am ount of damage 
done:

The Gazelle, 2 W. Rob. 279;
The Inflexible, Swa. 200.

A lth o u g h  i t  was h ig h ly  probable th a t repairs 
w ou ld  have had to  be done to the  vessel to  enable 
her to  pass her survey, yet her owners m ig h t fo r  
various reasons have seen f i t  not to  keep up her 
classification, o r the vessel m ig h t have been lost 
before the repairs would have been effected. I t  
i® also subm itted  th a t the re g is tra r was w rong  in  
d isa llow ing  I0Z. fo r  plates. The re g is tra r had no 
r ig h t  to  reduce the p la in tiffs ’ c la im  fo r  damage to 
cargo. H e was bound by the  uncon trad ic ted 
evidence o f the p la in tiffs , and ye t he has in  fact 
u tte r ly  disregarded it .

: ¿¡■Bjnnuu, io r  trie  aetendants, c o n tra .—  
case of T h e  In f le x ib le  (u b i sup .) is  no t in  po in t. In  
consequence o f these repairs the p la in t if fs  have 
been saved expenditure in  respect of repairs w h ich  
would have been subsequently necessary. I n  the 
case ot T h e  M a r in e  In s u ra n c e  C o m p a n y  v. The  
C h in a  T ra n s p a c if ic  S te a m sh ip  C o m p a n y  (55 L . T.

l 1 A PP- C“ - 87S)fthe House of 
Lords he ld tha t, where a ship underwent repairs in  
a dock some o f w h ich  were covered by a po licy  of 
m arine insurance and others not, bo th  go ing on
annnrHna“ ie t ? 6’ th ® d° ck charges are to  be 

a betweeu th e assured and the under
w rite rs . _ So here, i f  any po rtion  of the repairs

ln ?!.dental bo th ^  rep a irin g  damage 
to  ennlde b° COflllS lon a,nd p u tt in g  the  ship in  a state 
able t W  t h l  t(i Pa®?ber,survey, i t  is on ly  reason- 
thosethev-nth  plamt.l£Es should bear some share of 
£ m L !  ? r SeS' \ S t0  the  e d u c tio n  fo r  the 

Car? ° i th 0 re g is tra r was en title d  to  
a ttach such w e igh t to  the p la in tiffs ’ evidence as
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he m ig h t th in k  fit .  The re g is tra r and merchants 
were in  the position  of a ju ry ,  and were ju s tifie d  
in  b r in g in g  th e ir  own experience to  bear upon the 
m atter. M oreover the  p la in tiffs ’ a ffidav it does 
no t state the extent of the rea l reduction  in  the 
value of the coa l; a ll i t  does is to allege th a t the 
p la in tiffs , in  order to  secure the coals being taken 
by a certa in  company, though t f i t  to  make an 
allowance o f 2s. per ton.

B a rn e a  in  rep ly.

S ir  James H annen.—I  th in k  the p rinc ip le  upon 
w h ich  the cost of repairs ough t to be estim ated 
is  exceedingly simple. I t  is  clear th a t a person 
who has had an in ju ry  done to  his p rope rty  is 
e n title d  to  have i t  restored to  h im  so th a t i t  may 
be used by h im  as effectua lly as i t  w ou ld  have 
been if .  i t  had no t had damage done to  i t .  I  
en tire ly  assent to  the proposition  th a t M r. Barnes 
has urged, th a t because the do ing o f repairs 
w h ich  have been rendered necessary by  the 
co llis ion  procures an advantage to  the owner of 
the damaged p rope rty , i t  is no t to  be taken in to  
account by  way of d im in ish ing  the am ount wh ich 
the wrong-doer has to  pay in  respect of tha t 
w h ich  is necessary to  p u t the  damaged p rope rty  
in  the cond ition  i t  was in  before. I f  a d is tin c tio n  
can be draw n between am ounts w h ich  the  reg is
t ra r  has allowed in  respect o f such repairs as 
were necessary to  make the vessel seaworthy 
ao-ain, and amounts w h ich  he has disallowed 
because they w ou ld  have to  be done some tim e  
afterw ards in  order th a t the  vessel m ig h t pass 
her survey, the d is tin c tio n  m ust be drawn, T o r 
th a t purpose I  th in k  i t  w i l l  be necessary th a t the 
case should go back to  the re g is tra r m  order th a t 
th is  item  m ay be considered on the p rinc ip le  th a t 
I  have indicated, th a t is, to  f ind  w hat repairs 
would be necessary to  restore the vessel to  the 
condition in  w h ich  she was before the  collis ion 
Take an i l lu s tra t io n : i f  th is  vessel was soiled w ith  
m ud inside so th a t i t  w ou ld  be necessary to  make 
her f i t  to  receive cargo, th a t the  m ud should 
be removed and she thorough y  washed ou t then 
a ll her owner w ou ld  be en title d  to  w ou ld  be the 
cost o f the washing and cleansing. B u t it ,  
know ing  th a t he w ou ld  have to  do the  pa in ting  
s o Z  tfm e  hence, and i f  he d id  it , now i t  w o u f l 
save h im  subsequent troub le  .a? f n refP e£*®’ 
w ould no t be en titled  to  be pa id ’ £
the necessity had no t arisen in  co f 
the co llis ion^ I f ,  on the o ther hand, m  order_thab 
the vessel m ig h t be used again m  T
course of business, p a in tin g  was necessary, the 
the fact th a t i t  enabled the  vessel to  pass he 
survey is no t to  be taken in to  account y  J  
d im inu tion . A s to  the o ther tw o items, I  do not 
th in k  i t  necessary to  re fe r them  b̂ \  “
questions of value the re g is tra r an j
are en titled  to  use th e ir  own knowledge and 
experience, and they are no t bound a »
by the evidence, w hether ve rba l ° r  ° n  J j l t j  °. 
any p a rtic u la r w itness. H a v in g  hea 
dence they came to  the  conclusion 
charge fo r  plates was too h igh , and J  
taken off a ce rta in  amount. A s to  the damag
to  the  cargo, w h ile  the a ffidav it Puts, tb ® Chants 
at a ve ry  h ig h  figu re, the  re g is tra r and , *
us ing th e ir  own experience, have r edu 
amount by 15 per cent. They have trea ted  the 
coal as deteriorated, b u t have no t accepted the 
estim ate of de te rio ra tion  p u t on i t  by a p

witness. On these po in ts  I  sha ll no t in te rfe re  
w ith  th e ir  d iscre tion , b u t m ust send the report 
back on the  f irs t  po in t, and 1 sha ll reserve the 
question of costs pend ing the  reg is tra r's  find ing.
I f  i t  should be th a t the  re g is tra r has acted upon 
p rinc ip les w h ich  I  th in k  are r ig h t, then the defen
dants w i l l  succeed altogether.

Bee. 20.— On the m a tte r com ing before the  
re g is tra r the p la in tiffs  pro ffe red the evidence o f 
the  surveyor to  L lo y d ’s R eg is try , on whose recom 
m endation the  damages had been repaired. Th is 
evidence was objected to  by  the  defendants, b u t 
was adm itted  by the  reg is tra r.

The re g is tra r subsequently made a supple
m enta ry report, w h ich  was so fa r  as is m a te ria l 
as fo llows :

Having on the 20th n it. heard the evidence of the 
surveyor to Lloyd’s Registry, on whose recommendation 
the damages were repaired, and the< Ann Webster^passed 
the No 2 survey (but who had not been produced at the 
n raviolis inquiry), we have come to the conclusion that 
tZ spec ia l w o r^ ’ required by the rule were not in  this 
case insisted upon, the surveyor havingm 
of his discretion satisfied himself as to the fitness of the 
vessel for the class from the investigation which the 
damage repairs afforded him. To that extent therefore 
the reason for the deduction m question has been 
removed and we are of opinion that the disallowance 
should be reduced to 351., which I  am advised fa irly  
represents the proportion disallowed for other repairs 
not properly attributable to the collision.

J a n . 26,1887.— B a rn e s , fo r  tbe  p la in tiffs , m oved 
to  va ry  the  rep o rt in  accordance w ith  the  reg is 
t r a r ’s find ing , and fo r  an order condem ning the  
defendants in  the  costs.

J . P . A s p in a l l  fo r  the  defendants.— The second 
reference was solely necessitated by the p la in tiffs  
fa ilu re  to  ca ll L lo y d ’s surveyor at the f irs t  
in q u iry . H a d  th is  w itness been called, none o t 
these subsequent proceedings would have been 
required. The defendants have succeeded on tw o  
of the item s in  dispute, and have now p ra c tica lly  
succeeded on the  th ird . The p la in tiffs  should 
there fore be condemned in  the costs ot a ll tfie  
proceedings subsequent to  the  f irs t  reference. 
The C ourt said th a t i f  the re g is tra r had acted 
upon princ ip les w h ich  i t  tho ugh t r ig h t,  then the 
defendants should succeed a ltogether. I  he reg is
t r a r  has done so, and there fore the defendants are 
e n title d  to  the  costs.

B a rn e s  in  re p ly . -T h e  p la in t if fs  have in  p rinc ip le  
succeeded in  g e ttin g  a la rg e r allowance, and the re
fore are e n title d  to  costs.

S ir James H annen.—The way I  propose to  deal 
w ith  th is  m a tte r is th is :  The p la in tiffs  are to  
have the costs of the  reference and objections 
generally ; b u t the defendants are to  have such 
costs of ob jection as the  p la in tiffs  fa iled  on, so 
fa r  as they  can be separated. Each p a rty  is to  
pay the costs o f the  second reference.

S o lic ito rs  fo r  the  p la in tiffs , C ooper and Co. 
S olic ito rs fo r  the defendants, P a rk e r ,  G a r re tt ,  

and P a rk e r .
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H . o f  L . l  M arine I nsurance Co. L im . v . China Transpacific Steamship Co. L im .

HOUSE OF LORDS.

J u ly  12, 13, a n d  30, 1886.
(Before the L ord Chancellor (Herschell), Lo rds 

Blackburn, F itzgerald, and Ashbourne.)
The M arine I nsurance Company L imited v . 

The China Transpacipic Steamship Company 
L imited, (a )

ON APPEAL FROM THE COURT op APPEAL IN ENGLAND."

M a r in e  in s u ra n c e  —  P a r t ic u la r  average loss —  
M e asu re  o f  loss— A p p o r t io n m e n t o f  dock dues.

A  p a r t ia l  loss su s ta in e d  b y  a  s h ip o w n e r by a  
d isa s te r in s u re d  a g a in s t is  n o t to be m easured  by 
the d e p re c ia tio n  i n  the v a lu e  o f  the vessel the reby  
occas ioned ;  b u t w here the re  is  such a  loss, a n d  
the  sh ip  is  re p a ire d  b y  the ow ne r, he is  e n tit le d  
so recover the sum  p ro p e r ly  expended i n  executing  
the necessary re p a irs , less the u s u a l a llow ances. 

P itm an  v. U n iversa l M arine  Insurance Company 
(4 A sp . M a r .  L a w  Gas. 544; 46 L .  T . P e p . N .  S . 
863 ; 9 Q. B . D iv .  192) approved .

A  sh ip  in s u re d  u n d e r a  p o lic y  c o n ta in in g  the w a r 
r a n ty  “ f re e  f r o m  average u n d e r  3 p e r  cen t.”  
w e n t in to  dock to  be cleaned, scraped, a n d  
p a in te d ;  w h ile  i n  dock a n  i n ju r y  p re v io u s ly  
u n k n o w n , ca u s in g  a  p a r t ic u la r  average loss 
w i th in  the p o lic y , w as d iscovered. T h e  c lean ing , 
s c ra p in g , a n d  p a in t in g  w e n t on  c o n c u rre n tly  
w ith  the necessary re p a irs  to the  in ju r y ,  a n d  the 
s h ip  w as i n  dock e ig h t da ys , be ing  d e ta in e d  the 
la s t j iv e  d a ys  so le ly  f o r  the pu rpose  o f  the re p a irs  
a p a r t  f r o m  the c le a n in g , s c ra p in g , a n d  p a in t in g .  
I f  h a l f  the dock dues d u r in g  the  f i r s t  three  da ys  
w ere  to  be a t t r ib u te d  to  the re p a irs , the average  
10 88  exceeded 3 p e r  cent. T h e  a r b it r a to r ,  w ho  
sta ted  a  spe c ia l case between the p a rtie s , fo u n d  
th a t,  i f  the re  w as to be a n  a p p o rt io n m e n t o f  these 
dues, one h a l f  sh o u ld  be a t t r ib u te d  to  the  re p a irs ,  
the  o th e r h a l f  to  the c le a n in g , s c ra p in g , fyc.

M e ld , th a t the m easure o f  the assured 's  dam age  
w as n o t the d e p re c ia tio n  i n  the v a lu e  o f  h is  sh ip  
occasioned by the loss, a n d  the re fo re  w as n o t the 
a c tu a l cost o f  re p a irs  p lu s  the dock dues f o r  the 
d a y s  necessary f o r  c le a n in g , s c ra p in g , 8fc., bu t 
w as the su m  p ro p e r ly  expended i n  effecting the 
necessary re p a irs  less the u s u a l a llow ances, a n d  
th a t such sum  w as the cost o f  the re p a irs  p lu s  
the  w ho le  cost o f  the dock dues less h a l f  the cost 
o f  the  f i r s t  three  days.

This was an appeal from  a judgm en t o f the C ourt 
of Appeal (Lo rd  Esher, M .R. and F ry , L .J., 
Baggallay, L . J. dissenting) w h ich  had reversed a 
judgm en t of the Queen’s Bench D iv is io n  (Pollock, 
B . and M an isty , J.) upon a special case stated by 
an a rb itra to r. '

The respondents were owners o f the steamship 
V anco uve r, and the appellants were an insurance 
company ca rry in g  on business in  London and 
elsewhere. I n  A p r i l  1874 the respondents 
effected an insurance on th e ir  ship w ith  the 
appellants, the po licy  con ta in ing  a clause th a t in  
case o f an average loss, i f  the loss were under 
3 ner cent., the underw rite rs  were not to  be 
liable. In  the course of her voyage from  H ong 
K ong to  San Francisco the vessel encountered 
ve ry  heavy weather and her sternpost was then 
broken by  the sea. The damage, however, was 
not known or suspected at the tim e  i t  occurred.

[H . op L .

The V a n co u ve r la y  in  San Francisco B ay w ith ou t 
employment u n t i l  Jan. 1876, when her bottom 
became so excessively fo u l th a t no p rudent owner 
would have sent her to sea again w ith o u t having 
her f irs t scraped and cleaned, and she was there
fore on the  4 th  Jan. p u t in to  d ry  dock to  be 
cleaned, scraped, and painted. W h ile  those 
operations were going on the in ju ry  to  her 
sternpost was discovered and the damage was 
made good w ith  a ll possible speed, and she was 
discharged out o f dock on the 11th Jan.

H ad  the vessel required no th in g  b u t cleaning, 
scraping, and pa in ting  she m ig h t have been 
finished and discharged out o f dock by the  evening 
of the  6th Jan., and the  dock b i l l  would then have 
amounted to $3292 ; on the other hand, i f  she had 
not required cleaning, scraping, and pa in ting , bu t 
had gone in to  dock solely fo r  the purpose of 
surveying and repa iring  the frac tu re  of the stern- 
post, she w ou ld  have requ ired to  be in  dock the 
whole tim e  from  the 4 th  to  the 11th Jan. 
The to ta l dock b i l l  was $9869, and the ques
tio n  arose how m uch o f th a t sum ought to be 
charged against the  appellants. On behalf of the 
appellants i t  was contended th a t no pa rt of the 
dock charges in cu rred  d u rin g  the  tim e  the vessel 
was being cleaned, scraped, and painted ought to 
be included in  the am ount charged against the 
appellants, no tw iths tand ing  the  fac t th a t the 
repairs to the sternpost were be ing carried on 
at the same tim e. The Queen’s Bench D iv is io n  
(Pollock, B. and M an isty , J.) decided the po in t 
in  favour of the underw rite rs, b u t the  C ourt of 
Appeal (Lo rd  Esher, M .R., B agga lly  and F ry , 
L .JJ .) reversed th e ir  decision and held th a t the 
underw rite rs  were liable fo r  h a lf the docking 
charges w h ile  the vessel was in  dock fo r the 
common purpose of being cleaned, scraped, and 
pa inted and repaired. B y  the decision o f the 
Queen’s Bench D iv is ion  the average loss was 
b rough t w ith in  the 3 per cent, clause under w h ich 
the underw rite rs  were no t liable, and by th a t of 
the C ourt o f Appeal i t  was made to  exceed th a t 
percentage, and therefore the appellants were 
held liab le  to  pay the whole cost of the repairs 
and a propo rtion  of the dock charges.

T h e  A tto rn e y -G e n e ra l (S ir  C. Bussell, Q.C.) and 
B a rn e s  appeared fo r the appellants ; Cohen, Q.C. 
and S h iress  W i l l ,  Q.C. fo r the respondents. The 
fo llo w in g  au thorities  were cited :

Lidgett v. Secretan, L. Rep. 6 C. P. 616 ; 1 Asp. Mar. 
Law Cas. 95; 24 L. T. Rep. N. S. 942 ;

Livie  v. Janson, 12 East, 648;
Stewart v. Steele, 5 Scott N. R. 927, 949; 11 L. J. 

155, C. P .;
Pitman v. Universal Marine Insurance Company, 

4 Asp. Mar. Law Gas. 544 ; 46 L. T. Rep. N. S 
863 ; 9 Q. B. Div. 192 ;

Darrell v. Tibbits, 5 Q. B. Div. 560;
Castellain v. Preston, 11 Q. B. Div. 380 ; 49 L. T 

Rep. N. S. 29 ;
Stewart v. Merchants’ Marine Insurance Company 

16 Q. B. Div. 619; 6 Asp. Mar. Law Cas. 506;
Wallace v. Ohio Insurance Company, 4 Ohio, 234
Perry v. Ohio Insurance Company, 5 Ohio, 305.

A t  the conclusion of the arguments, th e ir  
Lordships took tim e  to consider th e ir  judgm ent,

J u ly  30.— T h e ir Lordsh ips gave judgm en t as 
fo llo w s :—

The L ord Chancellor (Herschell).— M y L o rd s : 
The sole question a ris ing  fo r  decision in  th is  case 
is whether a p a rticu la r average loss sustained by 
the  respondents exceeded 3 per cent, w ith in  the(«) Reported by O. E. M ald en , Esq., Barrister-at-Law.
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m eaning of the w a rra n ty  contained in  a po licy of 
insurance u n d e rw ritte n  by the  appellants. The 
V anco uve r, the  vessel insured, w h ile  on a journey 
from  H ong K on g  to  San Francisco, encountered 
ve ry  heavy weather, w h ich  resu lted in  a frac tu re  
of her sternpost. A t  the  tim e  when the damage 
was incurred  the vessel had a ve ry  fo u l bottom , 
w h ich so much affected her speed th a t no prudent 
owner w ou ld  have sent her to  sea again w ith o u t 
having her f irs t  scraped and cleaned. She lay  
fo r some tim e  in  San Francisco Bay, and was on 
the 4 th  Jan. 1876 p u t in to  the g rav ing  dock fo r 
the purpose of being cleaned, scraped, and painted. 
She was p u t in to  dock fo r  th is  purpose only, the 
in ju ry  to  the sternpost being then unknown, and 
on ly  discovered by  a survey made in  the  d ry  
dock. The vessel lay  in  dock u n t i l  the 11th Jan., 
the  w o rk  necessary fo r  repa iring  the sternpost 
occupying a ll th a t tim e. The cleaning, scraping, 
and pa in ting  proceeded concurrently  w ith  the 
necessary repairs to  the st.ernpost. I f  the form er 
alone had been requis ite  the vessel m ig h t have 
le ft the dock on the evening of the 6 th  Jan. The 
cost of rep a iring  the sternpost, irrespective of 
dock dues, was less than  3 per cent, under the 
po licy, The question then  arose, w hat po rtion  of 
the dock dues ought to  be added fo r the  purpose 
of ascerta in ing the average loss ? The appellants 
contended th a t on ly the  dues fo r  the days subse
quent to  the  6th Jan. ough t to  be so added, and 
th is  w ould s t i l l  leave the  loss under 3 per cent. 
The respondents contended th a t e ithe r the whole 
or a po rtion  of the dues fo r  the  earlie r days m ust 
be taken in to  account as p a rt of the average loss. 
I f  ha lf of these dues are to  be a ttr ib u te d  to the 
repa ir o f the sternpost, then the average loss 
exceeded 3 per cent. I t  was found by  the a rb i
tra to r, who stated a special case between the 
parties, th a t i f  there was to  be an apportionm ent 
of the dues, then, so fa r  as the apportionm ent 
was a question of fact, i t  was to  be taken th a t one- 
h a lf the sum should be a ttr ib u te d  to  the  repairs 
and one-half to  the cleaning and scraping.

The C ourt of Appeal, reversing the  judgm ent of 
a d iv is iona l court, held th a t one-half of the dues 
incurred  -while both operations were being carried 
on ought to  be a ttr ib u te d  to  each of them, and 
th a t the average loss, therefore, exceeded 3 per 
cent, F rom  th is  judgm ent the  present appeal is 
brought. I  have enterta ined considerable doubt 
whether the  appellants’ contention ought no t to 
prevail, b u t I  have a fte r consideration come to  
the conclusion, which, I  believe, is shared by your 
Lordships, th a t the judgm ent of the court below 
m ust be affirmed. I t  is t r u ly  said fo r  the appel
lants th a t a con tract of insurance is a contract of 
in de m n ity  only, and they urge th a t i f  the  ju d g 
m ent stands the  respondents w i l l  ob ta in  some
th in g  more than an indem n ity  fo r the in ju ry  to  
the sternpost— th a t they w i l l  ob ta in an actual 
advantage from  its  hav ing  been frac tu red . I f ,  
they say, no such disaster had occurred, the ship
owners m ust, before us ing the vessel again, have 
had her cleaned and scraped, and fo r th is  purpose 
have pa id  fo r  three days’ docking. As i t  is, 
besides g e ttin g  the  sternpost repaired w ith o u t 
cost to  themselves, they are relieved of one-half 
of the dock dues th a t they m ust otherwise neces
sa rily  have pa id fo r  the  purpose of ge tting  th e ir  
vessel cleaned and scraped. I  th in k  i t  cannot be 
denied th a t they do obta in  th is  advantage, b u t I  
do no t th in k  th is  conclusively establishes th a t

[H .  op L .

the  cou rt below have proceeded on an erroneous 
princ ip le . I t  m ay, as i t  seems to  me, sometimes 
unavoidably happen th a t the assured ga in an 
in c iden ta l advantage fro m  the fac t th a t a damage 
a ris ing  from  a r is k  w ith in  the  po licy  has necessi
ta ted  repairs a t the  expense of the u n de rw rite r. 
F o r instance, a vessel requires scraping and 
p a in tin g  a t certa in  in te rva ls , say of five years. 
Suppose th a t a year before the  tim e  has a rrived  
fo r  th is  be ing done in  o rd in a ry  course the vessel 
meets w ith  a disaster fo r  w h ich  the  under
w rite rs  are responsible, and is docked fo r  repairs. 
The shipowner takes advantage of the  oppor
tu n ity  to scrape and pa in t h is ship, in  no way 
de laying the  w o rk  o f repair. I t  could n o t be 
contended th a t the en tire  dock dues fo r  the tim e  
occupied in  scraping and p a in tin g  were to  be 
borne by  the  shipowner, i f  they were to  be borne 
by  h im  at a l l ; and yet, even i f  they  were appor
tioned, the shipowner w ould ob ta in  some advan
tage. A ga in , suppose th a t a vessel needs repairs 
on account o f tw o d iffe ren t in ju ries , fo r  on ly  one 
of w h ich  the  u n d e rw rite r is liable, bu t certa in  
m ateria ls requ ired fo r  rep a iring  bo th  in ju r ie s  
were obtained more cheaply tha n  they w ou ld  have 
been i f  purchased in  the quan tities requ ired fo r 
one alone. I t  could sure ly never be contended 
th a t the u n d e rw rite r was to pay less than  the 
cost of rep a iring  the  sea damage fo r  w h ich  he 
was liable, d im in ished as th a t cost w ou ld  be by 
the  cheaper acquis ition of the m ateria l, and th a t 
p a rt of the  cost of i t  was to be th row n  on the 
shipowner, and yet, i f  not, the  shipowner w ould 
obtain some advantage by  the  circum stance th a t 
h is vessel had sustained a disaster covered b y  a 
po licy  of insurance, and th a t the repairs thereby 
rendered necessary, and o ther repairs w h ich  the  
shipowner had to  undertake, were executed 
together. I t  was contended by  the  A tto rn e y - 
General and M r. Barnes, fo r  the appellants, th a t 
the loss sustained by the shipowner by  the 
disaster insured against was to  be measured by  
the  depreciation o f the  value o f h is vessel thereby 
occasioned. A n d  they ingeniously  argued th a t in  
the present case, inasm uch as the vessel whose 
sternpost was in ju re d  had already so fo u l a 
bottom  as to  necessitate docking before another 
voyage was prosecuted, she was on ly  depreciated 
to  an extent th a t w ou ld  be covered by  the  cost of 
the  necessary repairs p lu s  the  cost o f the  extra  
docking fo r th a t purpose beyond w hat was re q u i
s ite  fo r  cleaning her. I t  is on th is  po in t th a t I  
have enterta ined doubts whether the view  p re 
sented on behalf of the appellants was no t the 
sound one. B u t I  have come to  the  conclusion 
th a t a p a rtic u la r average loss is not, as an 
o rd in a ry  ru le , to  be measured in  the m anner con
tended for. A lth o u g h  there was considerable 
difference of op in ion expressed by  the judges in  
the C ourt o f Appeal in  the case of P itm a n  
v  The U n iv e rs a l M a r in e  In s u ra n c e  C o m p a n y  
(46 L . T . Rep. N . S. 863; 4 Asp. M ar. Law  
Cas. 544 ; 9 Q. B. D iv . 192) as to  the  mode 
in  w h ich  the  am ount o f the  p a rtic u la r average 
loss in  th a t case was to  be a rrived  at, a ll the  
judges were, I  th in k , agreed th a t where there  is a 
p a rtia l loss in  consequence of in ju ry  to  a vessel 
by pe rils  insured against, and the ship is actua lly  
repaired by the shipowner, he is en titled , as a 
general ru le , to  recover the sum p ro pe rly  expended 
in  executing the  necessary repairs less the  usual 
allowances. T h is  is; I  th in k , the  correct view. I t

M arine I nsurance Co. L im . v . China  T ranspacific Steamship Co. L im .
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has no t been usual in  cases of p a rtia l loss to  
apply the test suggested by  the appellants, 
and i t  w ou ld  often launch the  parties upon 
an in q u iry  em barrassing and d iff ic u lt of 
de term ination . I  have no t los t s ig h t o f the  fact 
th a t the  vessel was p u t in to  dock on ly  fo r  the 
purpose of be ing scraped and painted. B u t I  
cannot th in k  th a t th is  is m ateria l. The in ju ry  
to  the sternpost was im m ed ia te ly  discovered,' and 
she remained and was kep t there, and the dock 
was employed fo r  both purposes. Once th is  con
clusion is a rrive d  at, and also th a t the cost of 
rep a iring  the  damage caused by the pe rils  insured 
against is  the tru e  test, a ll the rest, I  th in k , 
follows. A n d  I  concur in  and have no th in g  to 
add to  the reasoning by  w h ich  the M aste r o f the 
R o lls  reached the  conclusion th a t one-half of the 
dock dues fo r  the  f ir s t  three days should be con
sidered p a r t of the  cost of the  repairs fo r  w h ich 
the appellants were responsible. I  therefore 
move yo u r Lo rdsh ips th a t the ju dg m en t appealed 
fro m  be affirm ed, and the appeal dismissed w ith  
costs.

L o rd  B lackburn.—M y L o rd s : T h is  is an appeal 
against an order of the  C ourt of Appea l o f the 
8 th  J u ly  1885, on appeal from  an order made by 
the Queen’s Bench D iv is io n  b y  w h ich  i t  was 
ordered th a t judgm en t on the special case herein 
be entered fo r  the defendants. The order appealed 
against then  proceeds : “ T h is  cou rt do th  declare 
in  respect o f paragraph 10 of the special case 
stated herein th a t the w a rra n ty  contained in  the 
said po licy  has been satisfied by reason of there 
hav ing  been a p a rtic u la r average loss o f 3 per 
cent.”  I  th in k  th a t the on ly  question before th is  
House is w hether on the statements in  the special 
case th is  declaration is r ig h t. I  have come to 
the  conclusion th a t i t  is  r ig h t. B u t before s ta tin g  
m y  reasons fo r  so th in k in g  I  w ish  to  say a word 
as to  an argum ent urged by  the A tto rney-G enera l 
w h ich  I  th in k  does no t apply to  th is  case. The 
V a n co u ve r steamship was a t the tim e  when the 
stern-post was broken on a voyage to  San Francisco 
w ith  cargo. I  agree w ith  the A tto rney-G enera l 
th a t the  p r im a ry  d u ty  of the  shipowners was, i f  
practicab le, to  ca rry  th a t cargo to  San Francisco 
and there de live r it .  A n d  though I  th in k  i t  not 
necessary to  decide it ,  I  am not prepared to  say 
th a t, i f  in  order to  f u lf i l  th a t p r im a ry  d u ty  i t  had 
been necessary to  b r in g  the  ship in to  dock and 
pay dock and harbour dues, there would have been 
g round fo r  charg ing any po rtion  o f those to  
un de rw rite rs  on the  ship, even though in  conse
quence she was brought in to  a place where the 
repa irs  fo r  w h ich  they were liab le  w ou ld  be more 
cheaply and conveniently done than  i f  the  vessel 
had n o t been b rough t in . B u t th a t p r im a ry  d u ty  
was in  th is  case com plete ly fu lf il le d  on Feb. 18, 
1875. A n d  then the owners were under no o b li
ga tion  to  anyone to  proceed a t once to  p u t the 
ship in  order fo r  a fresh voyage, o r to  go in to  
dock t i l l  i t  su ited them. I t  suited th e ir  con
venience to  a llow  her to  lie  in  the Bay o f San 
Francisco t i l l  Jan. 1876, a space o f nearly  eleven 
months, d u r in g  w h ich  the  po licy  fo r twelve 
m onths fro m  the 1st M arch 1874 ran  out by 
efflux o f tim e. Then they proceeded to  p u t the 
ship in  order. I  agree w ith  the M aster o f the 
Ro lls th a t the f irs t  question is, w hat would be the 
measure o f the average on the h u ll w h ich  the 
unde rw rite rs  would have had to pay i f  there had 
been no w a rra n ty  free of average on the po licy,

and tha t we are then to  see whether th a t amounts 
to  3 per cent. Some cases were re ferred to by 
M r. Barnes on the  argum ent w h ich  show tha t 
there sometimes is d iff ic u lty  as to w hat averages 
could be jo ined to  make up 3 per cent., b u t no 
such question is raised on the statements in  the 
special case, and I  th in k  i t  unnecessary to pursue 
th is  subject.

N ow  1 th in k  tha t, i f  by  de laying as they did  
fo r  nearly  a year the  owners had increased the  
cost of the repairs, i t  w ou ld  be u n fa ir  to  charge 
more against the underw rite rs  on th a t account; 
b u t except in  th a t respect I  agree w ith  the M aster 
o f the  Ro lls th a t the shipowners m ig h t take th e ir  
own tim e, and then wnen the y  do the  whole 
repairs as w e ll those w h ich  they have to  bear 
themselves as those which concern underw rite rs  
or others, tha t, i f  fa ir ly  and reasonably done, 
fixes the amount, and i t  is a question how m uch 
o f th a t expense is to  be a ttr ib u te d  to  the repairs, 
the cost o f w h ich  the  owners themselves had to 
bear, and how m uch to  the repairs of th a t damage 
fo r  w h ich  they had to  be indem nified by  the 
underw rite rs . A l l  depends on the statements in  
the special case. The f irs t  paragraph of the 
special case suffic ien tly  states the  effect of the 
po licy. I  th in k  i t  ind isputab le th a t the frac tu re  
of the stern-post described in  the  second paragraph 
o f the special case was a damage to  the h u ll of 
the V an co u ve r d u rin g  the tim e  she was covered 
by the po licy. I t  was occasioned by one o f the 
perils  against w h ich  the appellants were to 
in de m n ify  the respondents. A n d  I  th in k  i t  also 
ind isputab le  th a t the foulness of the  bottom  of 
the  ship was a damage to  the h u ll of the vessel 
occasioned by wear and tear against w h ich  the 
unde rw rite rs  were no t bound to  in de m n ify  the 
respondents. I t  is  said in  the th ir d  paragraph 
th a t “  at the tim e  when the damage ”  occasioned 
by  the unde rw rite rs ’ p e r il was incurred , the 
bo ttom  of the vessel was already ve ry  fou l, and 
th a t “  i t  m ay be taken as a fac t in  the case th a t 
she w ou ld  not have p u t to  sea again a fte r the 18th 
Feb. w ith o u t be ing f irs t p u t in to  d ry  dock fo r 
the  purpose of having her scraped and cleaned.”  
I  do no t th in k  i t  im p o rtan t when the foulness 
w h ich  rendered i t  reasonable and proper fo r  the 
owners fo r  th e ir  own sakes to  have the vessel p u t 
in to  the d ry  dock arose. The foulness would, I  
presume, go on increasing from  day to  day t i l l  
the  day when the V a n c o u v e r  was p u t in to  the 
d ry  dock, and indeed th a t may be in fe rred  from  
the  statem ent in  the fo u rth  paragraph, b u t no 
p a rt o f i t  was chargeable to  the underw rite rs, 
whether i t  was incu rred  ea rlie r o r la te r. A n d  
the shipowners, ac ting  as reasonable men, would 
have sooner o r la te r to  p u t her in  the d ry  dock in  
order to scrape, clean, and pa in t her. They were 
under no ob liga tion  to  anyone to  have her p u t in  
a state fo r  proceeding to  sea t i l l  i t  su ited  them  to 
do so. T h a t was no t t i l l  January, about eleven 
m onths, d u rin g  w h ich  tim e  the appellants’ po licy 
expired by  efflux of tim e. B u t the appellants 
were liab le  to  indem nify  against the expense of 
the repairs due to  the un de rw rite rs ’ pe rils  
accru ing w h ils t the po licy  was unexpired, unless 
the w a rra n ty  is satisfied. T ha t expense was not 
in  any way increased by  th is  delay. The owners, 
ac ting  w ith  a v iew  to  th e ir  own benefit, caused the 
V a n co u ve r to  be placed in  the d ry  dock. I t  is 
said in  paragraph 4 of the  special case th a t the 
owners “  determ ined to  p u t her in  d ry  dock fo r the
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purpose o f having her cleaned, scraped, and 
painted, and fo r tha t purpose only.”  I  do not 
understand th is  as m eaning more than  th a t 
they determ ined to  do th is  on th a t account, 
•whether there were other reasons fo r p u ttin g  and 
keeping her in  the d ry  dock o r not. The f irs t 
step w h ich  was taken as soon as the ship was d ry  
was, w hat I  th in k  is usual and was ev iden tly  
reasonable, to  ho ld  a survey, and then the surveyor 
discovered tha t the stern-post was broken about 
th ir t y  inches above the keel, and recommended its  
repair. Th is was proper advice, whether the cause 
of tha t breakage was one fo r  which the owners 
were en titled  to  come upon underw rite rs, o r one 
on which they stood th e ir  own insurers. The 
case then proceeds, “  I t  was accordingly repaired 
in  d ry  dock w ith  a ll reasonable speed and economy, 
and the vessel was discharged fro m  d ry  dock on 
the 11th Jan. repaired, cleaned, scraped, and 
painted.”  Then fo llow  the 6th and 7th para
graphs w h ich  I  need not read, and w h ich  I  cannot 
abridge. The 8 th  and 9 th  paragraphs on ly  state 
the contentions of the parties. The C ourt of 
Appeal a ll agreed th a t the $3292.37 should be 
a ttr ib u te d  p a r t ly  to  repairs, and p a rtly  to  cleaning, 
scraping, and pa in ting . I  do not th in k  i t  can 
properly  be said to  be a question o f pure^ fact, or 
a question of pure law, in  w hat proportions the 
sum should be divided. I  th in k , when i t  is  esta
blished th a t pa rt of the expense is to  be a ttr ib u te d  
to one cause and p a r t to  another, i t  is a m ixed 
question of law  and fact under the circumstances 
how m uch to  each. A n d  I  agree w ith  the 
m a jo rity  th a t in  th is  case i t  ought to  be in  equal 
proportions.

I  have now to  dispose o f one fu rth e r argum ent 
made at the bar, w h ich  seems to have been w hat 
m a in ly  influenced M anisty, J. There is no doubt 
th a t a contract of insurance is a con tract of 
indem nity . A n d  i t  was argued tha t, i f  the owners 
who, had there been no damage to the stem-post, 
would in  order to  clean and scrape the ship have 
had to  pay the whole $3292.37 of dock dues, now 
get tha t done fo r  one-half o f the sum, the  other 
h a lf being pa id by  the underw rite rs, they got 
more than  an indem nity . They make, i t  is said, a, 
p ro fit. I  th in k  th is  is a fa llacy— ingenious, bu t 
not sound The whole, bo th w hat concerns the 
shipowners and w hat concerns the underw riters, 
has to  be repaired. I t  is best and m ost cheaply 
done by do ing them  both together, fo r whom i t  
m ay concern, in  the d ry  dock at the same t im e ; 
and th a t being so, each of the parties concerned 
gets his w o rk  done more cheaply because i t  is 
done wholesale. N e ith e r is en titled  to  take the 
whole benefit o f the reduction  of cost and apply 
i t  to  his own w ork  exclusively. I h c ^ c t s i n  the 
case of K e m p  v. E a l l id a y  (6 B. &  S. 723) were 
ve ry  com plica ted; b u t I  th in k  i t  w i l l  be o u d  
on exam ination th a t the judgm ent o f the 
Exchequer Chamber, reported in  6 Best and 
Sm ith, recognises the p rinc ip le  th a t m  ca lcu la ting  
whether the repairs necessary to save the insured 
subject bore such a re la tion  to  its  value when 
saved as to  ju s t i fy  the assured m  re fus ing  to  do 
them, the fact, i f  i t  be one, th a t the best way of 
do ing them  was in  such a m anner as to beneht 
others, who would then have to pay p a rt of the 
jo in t  expenses, is no t to  be ignored. I  th in k  th a t 
the appeal should be dismissed w ith  costs, and I  
agree in  the ju dg m en t proposed by  the L o rd  
Chancellor.

L o rd  F itzgerald .— M y  Lo rds  : I  e n tire ly  concur 
in  the judgm ents w h ich  have been delivered, and 
I  can w ith  advantage add no th ing . F rom  an early  
stage in  the argum ent I  tho ugh t th a t the reasoning 
o f the M aster of the Rolls in  the  C ourt o f Appeal 
ought to  be adopted together w ith  h is ve ry  sim ple 
and sensible mode o f a d ju s ting  the  expenses w hich 
have been in cu rred  in  San Francisco in  the  jo in t  
operation of cleaning and rep a irin g  the  vessel 
and rep a iring  her stern-post.

L o rd  A shbo urne .— M y L o rd s : I  also th in k  th a t 
the judgm ent appealed fro m  ought to  be affirmed. 
In  m y opin ion the judgm en t o f the M aster o f the 
R o lls  in  the C ourt 'of Appeal proceeds on e n tire ly  
sound grounds, and I  th in k  th a t the  decision 
w h ich  he pronounced qu ite  m et a ll the  ju s tice  of 
the  case.

Ju d g m e n t ap pea led  f r o m  a ff irm e d , a n d  a p p e a l 
d ism isse d  w i th  costs.

Solic ito rs fo r  the appellants, W a lto n s , B u b b , 
and Joh nson .

S o lic ito r fo r  the  respondents, G . M . C lem en ts .

Supreme Court d  Judicature.
COURT OF APPEAL,

T h u rs d a y , Oct. 28,1886.
(Before L o rd  E sheb, M .R., L indley  and L opes, 

L .JJ .)
T he  Sa il in g  Sh ip  Gaeston Company L im ite d  

v. H ic k ie , B okman, and Co. (a)
APPEAL FROM THE QUEEN’S BENCH DIVISION. 

C h a r te r-p a r ty , excepted p e r i ls  i n  —  “  B a n g e rs  a n d  
accidents o f  n a v ig a t io n ”  —  F r e ig h t  —  S h o r t  
d e liv e ry — C o llis io n  th ro u g h  neg ligence o f  a n o th e r  
s h ip — L ia b i l i t y  o f  sh ip o w n e r.

A  clause i n  a  c h a r te r -p a r ty , th a t  the ba la n ce  o f  
f r e ig h t  is  to  be p a id  on  the d e liv e ry  o f  the cargo  
ag reea b ly  to b i l ls  o f  la d in g , less cost o f  ca rgo  
d e live re d  sh o rt o f  b i l l  o f  la d in g  q u a n t ity ,  en title s  
the  ch a rte re rs  w here  the re  has been s h o rt d e liv e ry  
to  set o f f  the cost o f  such s h o rt d e liv e ry  a g a in s t  
the  ba lance  o f  f r e ig h t ,  a lth o u g h  such s h o rt d e liv e ry  
has been occasioned by one o f  the  excepted p e r ils .  

A  s h ip o w n e r is  n o t l ia b le  to the s h ip p e r f o r  dam age  
done to  the  cargo th ro u g h  c o ll is io n  w i th  a n o th e r  
s h ip , i f  such c o ll is io n  w as  due  so le ly  to  the  n e g li
gence o f  the  o th e r s h ip  a n d  the  s h ip o w n e r is  by  
the c h a r te r -p a r ty  n o t to be lia b le  f o r  “  dangers^ 
a n d  acc idents o f  the seas, r iv e rs , a n d  n a v ig a t io n .”  

Ju d g m e n t o f  G ra n th a m , J ., a ffirm ed .

T his  was an action b y  shipowners against the 
defendants as charterers and cargo owners to  
recover a general average con tribu tion  and a 
balance due in  respect of fre ig h t under the 
charte r-party . The defendants counter-claim ed 
in  respect of damage done to  cargo and short 
de live ry o f cargo. B y  the  cha rte r-pa rty  i t  was 
agreed th a t the  p la in tiffs ’ ship should proceed to  
C a rd ifl, and there  load a cargo of coal fro m  the 
defendants’ factors, and should fo r th w ith  p ro 
ceed to  Bombay and de live r the same there, “ the 
fre ig h t to  be pa id  on un loading and r ig h t  de live ry  
o f the cargo a t and a fte r the ra te  o f 18s. 6d. per

(a) Deported by A. H. Bittlbston, Esq., Barrister-at-Law.
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ton  on the  q u a n tity  delivered (the act o f God, the 
Queen’s enemies, re s tra in t of princes and ru lers, 
fire , and a ll and every o ther dangers and accidents 
o f the  seas, rive rs , and nav igation  always 
m u tu a lly  excepted),”  pa rt o f the fre ig h t to be 
pa id  in  advance and the balance “ on the r ig h t  
and tru e  de live ry  o f the cargo agreeably to  b ills  of 
lad ing , less cost o f coals and coke delivered short 
o f h i l l  o f la d in g  qu an tity .”  The p la in t if fs ’ ship 
accord ing ly  loaded a cargo o f coal a t C a rd iff and 
proceeded on her voyage; but, in  consequence o f a 
collis ion w ith  another ship (caused solely by the 
negligence of those in  charge of such other ship), 
she had to  p u t back and unload fo r  repairs. 
O w ing to  th is  un loading and reshipm ent, upon 
the cargo be ing de livered to  the  defendants at 
Bombay, i t  was short of the q u a n tity  m entioned 
in  the b ills  o f la d in g  by  134 tons.

The defendants claimed under the provisions of 
the  cha rte r to  set o ff against the balance of 
fre ig h t due from  them  to  the p la in tiffs  the cost o f 
the  coals so short delivered.

A t  the tr ia l,  before G rantham , J., w ith o u t a 
ju ry ,  a t L ive rpoo l, the learned judge gave ju d g 
m ent fo r  the p la in tiffs  on the  c la im  fo r  a general 
average con tribu tion , and fo r  the defendants on 
the  c la im  fo r fre ig h t, and fo r  the p la in tiffs  on the 
counter-cla im . The defendants appealed against 
th is  judgm ent, and there was a cross-appeal by 
the  p la in tiffs .

C a rv e r  fo r  the  defendants.— The defendants 
are en titled  to  recover on th e ir  counter-cla im  fo r 
sho rt de live ry  o f cargo. The contention o f the 
p la in t if fs  is th a t the loss of cargo was due to 
a danger o r accident o f navigation , fo r  which, by 
the  cha rte r-pa rty , they are not to  be liable. B u t 
the  loss occurred ow ing to  the negligence of 
another ship. T ha t is no t w ith in  the words of 
the  exception. Those words re fe r to  dangers and 
accidents inseparable from  nav iga tion— perils  
th a t m ust arise in  the nav iga tion  o f ships in  the 
o rd in a ry  way, th a t is, w ith  o rd in a ry  care. A  
co llis ion  w h ich  is caused by the negligence of 
another ship cannot be caused by  a danger or 
accident o f n a v ig a tio n ; i t  is caused by  som ething 
w h ich  has no special connection w ith  navigation, 
viz., the  neglect to  take o rd in a ry  care. I n  W ood ley  
v. M ic h e ll (48 L . T. Rep. N . S. 599 ; 5 Asp. M ar. 
L a w  Gas. 71; 11 Q. B. D iv . 47) i t  was held tha t 
a co llis ion  caused by the neg ligent act of one o f two 
ships, w ith o u t any d iff ic u lty  o f waves o r w ind  con
t r ib u t in g  to  such collis ion, was no t a p e ril of the 
sea. So here “  dangers and accidents o f naviga
t io n  ”  denote dangers pecu lia r to  navigation, 
w h ich  do not happen by the in te rven tion  o f man 
and are no t to  be prevented by human prudence. 
B y  the ve ry  term s of the  cha rte r the  defendants 
were e n title d  to  set o ff against the balance of 
fre ig h t the cost o f the coal short delivered, 
w hether the short de live ry  was caused by an 
excepted p e ril o r not.

F re n c h , Q.C. and S y n n o tt  fo r  the p la in tiffs .— 
C ollis ion by  the  negligence o f another ship is a 
danger o r accident o f navigation . In  L lo y d  v. 
G e n e ra l I r o n  S c re w  C o ll ie r  C o m p a n y  (33 L . J. 
269, E x . ; 3 H . &  C . 284) Bra.mwell, B. s a id :
“  Suppose a man were to go b lin d fo ld  along the 
street, and to  ru n  against something, could any
one say he m et w ith  an accident ? H e  w ould do 
an act th a t w ou ld  be ve ry  lik e ly  to  lead to  a 
m isch ief. I t  is  d iffe re n t w ith  the person who •

m ig h t suffer by  such an a c t ; he m ig h t fa ir ly  say 
th a t  he m et w ith  an accident— a pe ril— w hich 
every man is liab le  to  who goes out in  the road and 
meets w ith  negligent people. B u t I  do not th in k  
the  fa ir  m eaning o f the word, o r the reason of 
the  th in g , extends ‘ acc iden t’ to  the  case of a 
m isch ief accru ing to  the ship and cargo from  the 
negligence of her own crew.”  W ith  regard to  the 
case of IF oodley  v. M ic h e ll (u h i sup .), the expres
sion “  pe rils  of the  sea ”  in  a cha rte r-pa rty  have 
on ly  a lim ite d  meaning, and re fe r to the action of 
the w in d  and the waves, apart fro m  human 
agency. The present case is qu ite  d iffe rent, 
because the word “ n a v ig a tio n ”  a t o n c e 'in tro 
duces hum an agency. [ L opes, L .J .— W h ile  the 
sea is no t under the  contro l o f man, navigation 
is. L in d le y , L .J .— Do you say th a t a shipowner, 
under these general words, would be protected 
against the  negligence of his own captain P] I t  
is not necessary to  say so in  th is  case. They 
cited

Hayes v. Kennedy, 41 Penn. State, 378 ;
Angell on Carriers, 5th edit. p. 153, note (a).

The clause as to  deductions from  fre ig h t o f cost 
of coal no t delivered m ust be read subject to  the 
excepted perils . The consequences o f otherwise 
decid ing w ould be i l lo g ic a l:

Meyer v. Dresser, 33 L. J. 289, 0. P.
C a rv e r  in  rep ly.

L o rd  E sher, M .R.— I  w i l l  deal f ir s t  w ith  the 
question w hether the  defendants were en title d  to  
set o ff against the  balance o f fre ig h t the  cost of 
the  non-delivered cargo. Parties m ay so contract 
i f  they please, and the question is, have they done 
so hereP The rate of fre ig h t is stated in  the 
cha rte r-pa rty , a fte r i t  is the clause con ta in ing  the 
excepted perils, and i t  is said th a t those perils  
apply to the fre ig h t. B u t a lthough those excepted 
perils  have come in  every cha rte r in  the same 
place, nobody t i l l  to-day has suggested th a t they 
apply to  fre ig h t. P a rt of the fre ig h t is to  be p re 
paid, and there can be no deduction fo r  short 
de livery. The rest is to  be pa id on “  r ig h t  and 
tru e  de live ry  o f the cargo agreeably to  b ills  of 
lad ing, less the cost of coals' o r coke de livered 
short of the b i l l  o f lad ing  qu a n tity .”  T ha t means 
the balance of fre ig h t to  be pa id is to  be a t the 
named rate, less the cost o f the coal no t delivered. 
N o  language could be pla iner. I t  m ay be th a t 
the  cargo owner could n o t recover damages in  an 
action fo r  short de livery, b u t i t  is p la in ly  stated 
th a t in  paying the fre ig h t fo r cargo de livered he 
m ay deduct the cost of the coal no t delivered. 
The rem a in ing  po in t is, w hether the  defendants 
were en titled  to  recover on the counter-claim . 
The facts are, th a t damage was done to th is  ship by 
co llis ion w ith  another ship, w h ich  co llis ion  was 
b ro ug h t about solely th rou gh  the negligence o f the 
o ther ship. O w ing to  th is  damage, there was a 
loss o f cargo and consequent short de livery. F o r 
th is  the shipowners are p r im d  fa c ie  liable. B u t 
they say th a t they have contracted th a t they are 
no t to  be liab le  fo r  “ dangers and accidents o f 
navigation .”  The question is, therefore, w hether a 
loss o f cargo, caused by a collis ion th rou gh  the 
negligence of another ship, is  caused by  a 
danger o r accident o f navigation . I t  has been 
held th a t such a loss is no t a loss by  perils  
of the  sea w ith in  the  m eaning o f th a t expres
sion in  a cha rte r-pa rty . I t  is a loss occa
sioned by the  act o f man and no t by  the  sea.
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B u t th is  cha rte r-pa rty  contains an exception, not 
on ly  of dangers and accidents of the  sea, b u t also 
“  o f navigation .”  P erils  o f navigation m ust not 
he construed as i f  i t  meant the same as pe rils  of 
the  sea, o r else you make _the_ fo rm er expres
sion nonsense. Perils  of nav igation  m ust he held 
to  mean som ething d iffe ren t to pe rils  of the sea 
in  a cha rte r-pa rty . The question ■which the 
court, w ith  the knowledge i t  has as to  w hat 
happens a t sea, has to  determ ine is, whether a loss 
w h ich  happens1 by a co llis ion  th rou gh  the neg li
gence o f another ship is a loss by  a danger o r 
accident of navigation . I f  the sea drives a spiked 
in s tru m en t in to  the ship, th a t is a p e ril of the sea.
I t  is an act done by the  sea. B u t navigation  is 
done by men. The danger o r accident m ay be 
caused by the  mode in  w h ich  the ship its e lf  is 
navigated. I  do not say th a t the  _ expression 
“  dangers and accidents o f navigation  ”  could 
never cover w hat was done on the ship itse lf. 
Som ething m ig h t be done on the ship its e lf 
w ith o u t negligence w h ich  w ou ld  be a p e ril of 
navigation . B u t a co llis ion  w ith  another ship is 
the great p e r il in  the  navigation o f na rrow  seas. 
A l l  the navigation  rules about, nav igation  are 
d irected to  th is . I t  is  undoubtedly a danger 
caused by bad navigation , and m ust, therefore, 
be a danger of navigation . I t  is  a danger to  
you who are na v ig a ting  caused by  the n e g li
gence of others nav iga ting  near you. B u t i f  
the  co llis ion  is caused by  the negligence of 
those on board the  shipowner’s own ship, i t  is 
no t a danger of navigation . I t  w ould be a 
danger o f em ploying ine ffic ien t servants. _ I n  
a case lik e  the present, where the collis ion 
has happened solely th rough  the negligence of 
those on board the o ther ship, i f  the  shipowner has 
excepted h is lia b il ity  in  the  case of dangers o f na v i
gation, he is not liable. M y  b ro th e r G rantham  was 
there fore r ig h t, and th is  appeal m ust be dismissed.

L in d l e y , L .J .— The m ain  question is, whether 
the co llis ion by  w h ich  the loss of cargo was caused 
comes w ith in  the pe rils  excepted by the^ charter- 
pa rty , w h ich  inc lude  “  dangers and accidents of 
navigation .”  To m y m ind , th a t is capable of on ly 
one answer. The expression “  dangers o f nav i
g a tio n ”  is in tended to  extend and enlarge the 
expression “ pe rils  of the sea.”  W e have to  ask 
ourselves w hether such a collis ion as th is  was is 
a danger of navigation . I  should have tho ugh t 
th a t i t  was a m ost prom inent danger of naviga
tion . W e should be na rrow ing  the  expression 
down in  an u n ju s t way i f  we were to  confine i t  to  
m atters  a ris ing  in  the  nav iga tion  of the  ship 
itse lf. I  th in k  th a t a shipowner could not cover 
the negligence of h im se lf o r his servants under 
those words. O u r decision in  th is  case is pe r
fe c tly  consistent w ith  the decision in  the  case c f 
W ood le y  v. M ic h e ll (u b i sup .). The o ther question 
is w hether the  defendants can deduct from  the 
fre ig h t the  cost o f the  q u a n tity  o f coal short 
delivered. B y  the  ve ry  words of the cha rte r the 
balance o f fre ig h t is to  be pa id less the cost 
of coal sho rt delivered. T ha t is apparently  an 
express barga in th a t the  charterers m ay make 
th a t deduction. B u t i t  is  said they  are not 
en title d  to  do so, because the short de live ry  was 
caused b y  the excepted perils. I  do no t agree 
w ith  th a t. I t  seems to  me th a t the words o f the 
con tract are too p la in  to  adm it o f doubt, and th a t 
on th is  po in t also the  decision o f G rantham , J . 
was r ig h t.

V ol. V I . ,  N . S.

L opes, L .J .— I  en tire ly  agree w ith  w hat has been 
said by the M aster o f the B o lls  and m y  b ro th e r 
L ind ley , and have ve ry  l i t t le  to  say m yself. The 
im p o rtan t question is, w hat is the effect o f the 
excepted pe rils  clause in  th is  b i l l  of la d in g  P The 
case o f W o od le y  v. M ic h e l l (u b i  sup .) has been 
c ited  to the  cou rt as an a u th o rity  upon th is  
question. There i t  was he ld tha t a _ co llis ion  
caused by  negligence was no t a p e ril o f the 
sea. B u t the words here are d if fe re n t ; they 
are much la rge r. They are “  dangers and 
accidents o f the  seas, rive rs , and navigation . 
The question is, are the words “  dangers and 
accidents o f n a v ig a tio n ”  senseless and super
fluous, or are they to  have some m eaning g iven 
to  them ? I  am o f op in ion th a t they  are to  
have some m eaning given to  them . I t  m ay be 
said, why should “  dangers o f navigation  ”  cover a 
loss occasioned b y  the negligence of the other 
ship, when “ pe rils  of the  sea”  do notP The 
answer is th a t w h ile  the  seas are beyond hum an 
contro l, nav iga tion  is d ire c tly  subject to  i t ; and 
th a t w h ile  negligence cannot be a p e ril o f th a t 
w h ich  is beyond hum an contro l, i t  m ay be a p e ril 
of a n y th in g  th a t is subject to  th a t contro l.

A p p e a l d ism isse d .

S olic ito rs fo r  the  p la in tiffs , G re go ry , H ow c liffes , 
and Go., fo r  H i l l ,  D ic h in s o n , L ig h tb o u n d , and 
D ic k in s o n .  . ,

S o lic ito rs  fo r  the  defendants, T n n d e rs  and 
H o m e r,

D ec. 14 a n d  15,1886.

(Before L o rd  E sher, M .B ., L in d ley  and L opes, 
v L .JJ .)

T h e  J o h a n n  Sver d r u p , (a )

ON APPEAL FROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISION (ADMIRALTY).

C o llis io n — C o m p u ls o ry  p ilo ta g e — H ir e r  T y n e —  
F o re ig n  sh ips— 41 Geo. 3, c. lxx% vi.—~ M e rch a n t 
S h ip p in g  A c t  1862 (25 Sr 26 V ie t. c. 63), s. 39 - 
T y n e  P ilo ta g e  O rd e r C o n f irm a t io n  A c t  1865 
(28 Sf 29 V ie t. c. 44).

T h e  T y n e  P ilo ta g e  O rd e r C o n f irm a t io n  A c t 1865 
(28 V ie t. c. 44) w a s  m e a n t to  be a  com plete code 

f o r  re g u la t in g  p ilo ta g e  i n  the  r iv e r  T yn e , a n d  w as  
in te n d e d  to  supersede the  p ilo ta g e  p ro v is io n s  i n  
the  A c t  41 Geo. 3, c. Ix x x v i., a n d  the re fo re  
sect. 16 o f  the schedule o f  the  T y n e  P ilo ta g e  O rd e r  
C o n f irm a t io n  A c t 1865 exem pts a l l  vessels, w h e the r 
B r i t i s h  o r  fo re ig n ,  fro m , co m p u lso ry  p ilo ta g e  i n  
the  p o r t  o f  N e w c a s tle -u p o n -T y n e .

T h is  was an appeal b y  the defendants in  a 
co llis ion  action i n  re n t against a decision o f the 
D iv is io na l C ourt o f the Probate, D ivorce, and 
A d m ira lty  D iv is ion .

The co llis ion occurred in  the r iv e r  Tyne on the 
12th Oct. 1884, between the B r it is h  steamship 
B ose  and the  N orw eg ian steamship J o h a n n  
S v e rd ru p . The action was in s titu te d  b y  the 
owners of the  Hose  against the  owners o f the 
J o h a n n  S v e rd ru p , and came on fo r  t r ia l  a t N ew 
castle on the  23rd Oct. 1885, when the  judge 
found th a t the  co llis ion  was caused by  the 
negligence o f the  J o h a n n  S v e rd ru p , b u t gave 
judgm ent fo r  he r owners on the g round th a t a t
(o)~Beporteii by J. P. A spin ai.l  and Bdtleb ASPIHali,, EBqra. 
'  '  Barriatora-at-Law.

L
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the tim e  o f the collis ion she was in  charge of a 
d u ly  licensed p ilo t by  com pulsion o f law, and th a t 
i t  was his negligence w h ich  solely caused the 
collision.

F rom  th is  decision the  p la in tiffs  appealed to 
the  D iv is iona l C ourt o f the Probate, D ivorce, and 
A d m ira lty  D iv is ion . The appeal came on fo r 
hearing on the 10th Feb. 1886 before the P resi
dent and B u tt,  J., and on the 23rd M arch the 
C ourt gave judgm ent, a llow ing  the appeal on th'é 
ground th a t the Tyne P ilotage O rder C onfirm ation 
A c t  1865 exempted a ll ships, B r it is h  and foreign, 
from  com pulsory pilotage in  the Tyne.

The case below is reported in  6 Asp. M ar. Law  
Cas. 16; 54 L . T. Eep. N . S. 800; and 11 P. 
D iv . 49.

H .  B o y d , fo r  the  appellants, argued as in  the 
cou rt below.

J . G o re ll B a rn e s , fo r  the  respondents, was not 
called upon.

L o rd  E sher , M .It,— A lth o u g h  th is  case has 
been argued w ith  great a b ili ty  and v ig o u r on 
behalf o f the  appellants, I  do no t th in k  the  a rgu
m ent w i l l  ho ld  good. The case is a ve ry  clear 
one. I t  is im m a te ria l w hat were the r ig h ts  and 
powers o f p ilo tage au thorities  before the M erchant 
S h ipp ing  A c t Am endm ent A c t  1862, fo r  by 
sect. 39 o f th a t A c t a new power was g iven by 
the  Board o f Trade to  deal w ith  alm ost any th ing  
re la tin g  to  pilotage. They have power, by p ro 
v is iona l o rder under the A c t, to  do the fo llow ing , 
amongst e ther th ings  : “  To trans fe r the whole o r 
any pa rt of the  ju r is d ic tio n  s f the said pilotage 
a u th o r ity  to  a new body corporate o r body of 
persons to  be constitu ted  fo r the  purpose by  the 
p rov is iona l order.”  They have power to  create the 
p ilo tage au th o rity , to  determ ine the  lim its  o f the 
d is tr ic t  o f the p ilotage a u th o rity , to  sanction a 
scale of pilotage rates, and by  sub-sect. 4 of the 
same section they  have power “  to  exempt the 
masters and owners o f a ll ships” — th a t is, fo re ign 
o r otherw ise “  from  being ob liged to  em ploy p ilo ts 
in  any pilotage d is tr ic t,  o r in  any p a rt o f any 
p ilotage d is tr ic t,  o r from  being ob liged to  pay fo r  
p ilo ts  when no t em ploying them  . . . .  and 
to  annex any term s and conditions to  such 
exemptions.”  The sim ple question then, is, Have 
th e  Board o f Trade made th is  exem ption w ith  
regard to  Newcastle-upon-Tyne, o r any p a rt o f th a t 
d is tr ic t.  To ascertain th is  we m ust tu rn  to  
the  Tyne P ilotage O rder C onfirm ation  A c t 1865. 
B y  th a t A c t a new corporate body is constitu ted  
as the Tyne P ilotage Commissioners. Does th is  
w h o lly  new body get r id  o f the  o ld  commissioners P 
I t  is  absurd to  suppose th a t the re  are tw o sets of 
commissioners in  the same d is tr ic t.  Therefore 
the creation o f the new body go t r id  c f the 
old. Sect. 10 then provides th a t “  the  p ilo tage 
d is tr ic t  o f the Tyne sha ll fo r  the purposes o f th is  
o rder” — therefore the old  d is tr ic t  m ay rem ain fo r 
o ther purposes— “  be deemed to  inc lude the  whole 
o f the r iv e r  Tyne, and to  extend seaward over a 
rad ius of seventy m iles ;”  th a t is, a p a rt o f the 
old d is tr ic t  is made in to  a new d is tr ic t.  To w hat 
d is tr ic t  do the  new powers o f the new body app ly P 
W hy , to  the  new d is tr ic t,  and th a t only. So fa r 
we have new commissioners and a new d is tr ic t. 
B y  sect. 11, “  The ju r is d ic tio n  in  p ilo tage  m atters 
w ith in  the  d is tr ic t  aforesaid now vested in  the 
T r in i ty  House of Newcastle-upon-Tyne sha ll be 
and is hereby trans fe rre d  to  and vested in  the

[C t . oe A pp.

hands o f the commissioners incorporated by  th is  
order.”  Therefore the ju r is d ic tio n  o f the old 
commissioners is transfe rred to the new. There 
are no negative words th a t the ju r is d ic tio n  of 
the  o ld  commissioners shall cease, because they 
are no t wanted. I f  you have new commissioners 
and a new d is tr ic t and say th a t the ju r is d ic tio n  
w h ich  vested in  the old commissioners sha ll vest 
in  the  new, you do not w ant words to  get r id  of 
the old. commissioners. Then by  sect. 12, “ A l l  
p ilo ts licensed fo r the Tyne o r its  entrance by the 
T r in i ty  House of Newcastle-upon-Tyne a t the com
mencement o f th is  order sha ll be en title d  to  con
tinu e  to  act as such p ilo ts  under the  commissioners 
incorporated by th is  order fo r  one year a fte r the 
commencement of th is  order w ith o u t fu r th e r 
licence o r paym ent in  respect of th a t year, bu t in  
a ll o ther respects sha ll become and be subject to  
the a u th o rity  o f the commissioners and the p ro 
visions of th is  order as i f  they  had been severally 
licensed^ under th is  order.”  Th is section on ly  
deals w ith  the p ilo ts ’ licences. Sect. 39 o f the 
M erchant S h ipp ing  A c t 1862 also gave power to 
the  Board o f Trade to  make a table of pilotage 
rates. H ow  do they  ca rry  out th a t power P W hy, 
they draw up a scale of rates. W h a t is the resu lt of 
th a t P A re  there to  be tw o scales ? I f  the old 
scale is d iffe re n t to  the new scale, are bo th  scales 
to  be applied ? There are no negative words to 
get r id  of the o ld  scale, s im p ly  because they are 
not wanted. I f  a body has power to make a new 
scale of rates and makes it ,  i t  thereby does away 
w ith  the  o ld  scale. I t  fo llows th a t the  o n ly  scale 
o f rates w h ich  could be collected is th is  new scale 
of rates. Clause 15 of the p rov is iona l o rder p ro 
vides th a t “  the  p ilotage dues shall be pa id  to  the 
commissioners o r to  the p ilo t pe rfo rm in g  such 
p ilo tage d u ty  w ith in  five days a fte r the pe rfo rm 
ance thereof, prov ided th a t the commissioners 
m ay from  tim e  to  tim e  increase o r d im in ish  the 
said p ilo tage dues subject to  the  approval of the 
Board o f Trade.”  Therefore the commissioners 
have power to  d im in ish  or increase the scales, 
subject to  the  approval of the Board of Trade.

I t  w i l l  be observed th a t the words used above are 
th a t the “ p ilo tage dues sha ll be pa id ,”  and to 
meet an argum ent founded on tha t, i t  is necessary 
to  re fe r to  the fo llo w in g  clause, w h ich  is, “  N o th in g  
in  th is  order shall extend to  oblige the owner or 
m aster o f any vessel to employ o r make use of any 
p ilo t in  p ilo t in g  o r conducting  such vessel in to  or 
ou t o f the said d is tr ic t, o r w ith in  any p a rt thereof, 
i f  ho is no t desirous so to  do, or to  pay any p ilo t
age dues when no t em ploying o r m aking  use of a 
p ilo t ."  Now , the  very essence o f com pulsory 
p ilotage is th a t the m aster of a vessel is bound 
to take a p ilo t  and pay h im  the rates imposed, and 
i f  he refuse to  take a p ilo t, nevertheless to  pay 
the  rates. T h a t is the on ly  com pulsion you can 

u t on a master, and there fore the Leg is la tu re  
ad th a t present to  th e ir  m inds when th is  p ro 

v is ion  was enacted. Can i t  possibly be said th a t 
th is  p rov is ion  is no t m eant to  ca rry  ou t the  power 
g iven by  sect. 39 of the M erchan t S h ipp ing  A c t 
1862 to  exempt masters and owners fro m  being 
obliged to  em ploy p ilo ts, and fro m  pay ing  fo r 
them  when the y  do not em ploy them. I t  can 
have no power o r effect unless i t  dees th is , and 
m ig h t be s tru ck  out as senseless. The proper 
m eaning o f the  p rov is ion  is, th a t no vessel com ing 
in to  the  Tyne shall be ob liged to  take a p ilo t, and 
th a t no vessel i f  i t  refuses to  take a p ilo t  sha ll be
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liab le  to  pay the  rates. Therefore i t  does away 
w ith  com pulsory pilotage in  the Tyne. B u t i t  
has been argued th a t its  force is a lte red by clause 
22, wh ich is, “ N o th in g  in  th is  order sha ll exempt 
the commissioners o f the  p ilo tage d is tr ic t  afore
said from  the provisions o f any general A c t  of 
P arliam ent now in  force o r hereafter to  be passed 
re la tin g  to  pilotage o r p ilo tage dues, o r to  
m erchant shipp ing, o r to  ports, harbours, or 
docks, o r to  dues on sh ipp ing o r on goods carried  
there in , or from  any fu tu re  revis ion o r a lte ra tion  
under the a u th o r ity  o f P arliam ent o f the p ilotage 
dues authorised by th is  order, or of the lim its  of 
the  d is tr ic t  defined by  th is  order.”  B u t th a t is 
m ere ly  a general saving clause to  meet any th ing  
and everyth ing, past, present, and fu tu re , w hich, 
according to a ll ru les of construction, cannot 
l im it ,  a lte r, va ry , enlarge, or have any effect on 
a p a rtic u la r enactment such as th a t contained in  
clause 16. I  there fore th in k  clause 16 abolishes 
com pulsory p ilo tage in  the  Tyne, and th a t _ its  
force is no t d im in ished by any o ther provision. 
T h is  appeal m ust therefore be dismissed w ith  
costs.

L in d le y , L .J .— I  have come to  the  same con
clusion. I  am unable to  reconcile clause 16 of 
the Tyne P ilotage O rder w ith  sect. 6 o f 41 Geo. 3, 
c. lx xxv i., w h ich  was in  force up to  1865. 
Clause 22 does no t refer, even hy  im p lica tion , to  
the  special A c t o f Geo. 3, b u t to the general A c t. 
So fa r as one can discover, u n t i l  th is  order came 
in to  force, com pulsory p ilotage existed in  the 
Tyne under the A c t  of Geo. 3. W e have to  deter
m ine w hether i t  s t i l l  exists. The order of 1865 
is equivalent to an A c t of Parliam ent. M r. Boyd 
h im self adm its th a t w h ich  cannot possib ly be 
denied, th a t the on ly  p ilo tage rates in  force in  the 
Tyne arc those m entioned in  clause 15 o f the 
order. Those, therefore, and no others, are the 
rates w h ich  are payable, and whenever they are 
payable they  are payable under the order of 1865, 
and not under any other order o r A c t o f P a rlia 
ment. Suppose fo r  a m oment we adopt M r. 
Boyd’s argum ent, and say th a t as com pulsory 
p ilo tage was no t expressly and in  term s abolished, 
f t  m ust there fore be taken to  exist. W h a t is the 
effect o f th is  argum ent? On th a t theory 
there are circumstances w h ich  make these 
rates payable under the order of 1865, bu t then 
clause 16 takes away any ob liga tion  to  pay these 
rates fo r  p ilo tage when a p ilo t  is not employed. 
I f  com pulsory p ilo tage exists, i t  is im possible to  
trive any force o r m eaning to  these tw o sections, 
because shipowners would, i f  p ilo tage were com
pu lsory, be bound to  pay rates, whereas by  clause 
16 they are exempt fro m  so doing. These tw o 
A cts  are irreconcilable , and on th a t ground I  th in k  
i t  is  u t te r ly  im possible to  a ttem pt to  construe 
them  together, and th a t the  old A c t is gpn®- 
there fore th in k  i t  clear th a t com pulsory pilotage 
was abolished in  the  Tyne a fte r  1865.

L opes, L J . — T his case is disposed of by sect. 39 
of the M erchan t S h ipp ing A c t 1862, and clause 
16 of the Provis ional O rder. B y  sect. 39 of th a t 
A c t  ve ry  la rge  powers were given to  the Board ot 
Trade, and V  sub-sect. 4 power is g iven to  
exempt the  m aster and owners of a ll ships the r 
fore in c lu d in g  fo re ign  ships— tro m  com pulsory 
pilotage. B y  the P rovis iona l O rder th a t exem ption 
is ca rried  in to , execution. N o tw iths tand ing , 
therefore, the  able argum ent ot M r. Boy ,

fee l no doubt th a t the  effect of clause 16 was
in tended to, and does, abolish com pulsory p ilotage

in  the ly n e . A p p e a l d ism isse d  w i th  costs.

Solic ito rs fo r  the p la in tiffs , W . A . G ru m p  and 
S on.

S olic ito rs  fo r  the  defendants, G re g o ry , R o w c lij/e ,  
and Co.

N o v . 8,1886, a n d  J a n . 24,1887.
(Before L o rd  E sher, M .R., L in d le y  and L opes,'

L .JJ .)
T he B e r n in a . (a)

ON APPEAL FROM BUTT, J.

C o llis io n — Loss o f  l i fe — A c t io n  i n  personam ,— B o th  
sh ips  to b lam e  —  C o n tr ib u to ry  neg ligence  —  
M e asu re  o f  dam ages— L o r d  C a m p b e ll’s A c t 1846 
(9 fy 10 V id .  c. 93)— J u d ic a tu re  A c t  1873 (36 8f  
37 V id .  c. 66), s. 25, sub-sect. 9.

W here  passengers a n d  seam en o ff  d u ty  a re  h i l le d  i n  
a  c o ll is io n  between tw o  sh ips  bo th o f  w h ic h  a re  
to  b lam e, the  deceased a re  n o t id e n t if ie d  w i th  
th e ir  c a r ry in g  sh ip  so as to  be deemed to  be g u i l t y  
o f  c o n tr ib u to ry  neg ligence, a n d  hence th e ir  p e r 
s o n a l re p rese n ta tive s  a re  e n tit le d  u n d e r  L o rd  
C a m p b e ll’s A c t to  sue the  ow ners o f  the  n o n -  
c a r ry in q  s h ip . _ _ „  „  „ „ .

Thorogood v. B ryan  (8 C. B .  115; 18 L .  J . 336,
C . P.) o ve rru le d .

Sect. 25, sub-sect. 9, o f  the  J u d ic a tu re  A d  1873 
p ro v id in g  th a t  “  i n  a n y  cause o r  p ro ce e d in g  f o r  
dam ages a r is in g  o u t o f a  c o llis io n  between tw o  
sh ips , i f  bo th  sh ips  s h a ll be fo u n d  to have been m  
f a u l t ,  the  ru le s  h ith e r to  i n  fo rc e  i n  the C o u r t o f  
A d m ir a l ty ,  so f a r  as th e y  have been a t  v a r ia n c e  
w ith  the ru le s  in  fo r c e  i n  the  cou rts  o f  com m on  
la w  s h a ll p r e v a i l , ”  has n o  a p p lic a t io n  to  ac tio n s  
u n d e r L o r d  C a m p b e ll’s A c t  in s t i tu te d  to  recover 
dam ages f o r  loss o f  l i f e  occasioned by a  c o ll is io n  
between tw o  sh ips  f o r  w h ic h  bo th a re  to b lam e, 
a n d  hence successfu l p la in t i f f s  i n  such  cases a re  
e n tit le d  to recover f u l l  dam ages, a n d  a re  n o t  
l im ite d  by  the A d m ir a l t y  C o u r t r u le  as to  the  
d iv is io n  o f  dam ages to  re co ve rin g  o n ly  a  m o ie ty .

T his was an appeal b y  the  p la in tiffs  in  three 
actions i n  p e rs o n a m  under L o rd  C am pbell’s A c t  
fro m  a decision o f B u tt,  J. g iy in g  judgm en t fo r 
the  defendants in  a ll three actions.

The actions were in s titu te d  by the  personal 
representatives o f three deceased persons whose 
deaths had been occasioned by  a co llis ion between 
the  tw o steamships, the  B e r n in a  and the B u s h ire .

The three deceased persons were respoctive ly the 
second officer on the  B u s h ire ,  the  f irs t  engineer 
on the B u s h ire , and a passenger on board the 
B u s h ire , and the  actions were b ro ug h t against 
the owners o f the  B e rn in a .

I t  appeared th a t the  co llis ion  was occasioned by 
the  jo in t  negligence o f bo th  vessels. A t  the 
tim e  o f the co llis ion  the second officer was in  
charge o f the B u s h ire ,  and was d ire c tly  respon
sible fo r  the  nav iga tion  of the  B u s h ire . The 
engineer and passenger had no th in g  to  do w ith
the collis ion. ( 6 ) ________________________ _____

f a )  Reported by J. P. A spinall and Butler A spinall, Esqrs., 
Barristers-at-Law

(b) I t  was admitted that the appeal could not be 
prosecuted on behalf of the representatives of the 
second officer.—Ed .
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I t  was arranged th a t in  the event o f the p la in 
t if fs  being successful, there should be a reference 
to  the re g is tra r and m erchants to  assess the 
damages in  accordance w ith  the ju dg m en t of the 
court.

The facts were set out in  a special case w h ich  
appears in  the report below (54 L . T. Rep. N . S. 
499; 5 Asp. M ar. Law  Cas. 577; 11 P. D iv . 31).

N o v . 8, 1886.— B u c k n i l l ,  Q.C. and N e ls o n  fo r  the 
p la in tiffs , in  support o f the appeal.— B u tt, J. 
declined to  g ive judgm en t fo r  tne p la in tiffs , on 
the ground th a t he was bound by the decision of 
T h o ro good  y. B r y a n  (8 C. B. 115; 18 L . J. 336, 
C. P.). T h is  cou rt has power to  overru le th a t 
decision, and should do so. The decision has from  
the outset been questioned, and no te x t-w rite r 
has approved of it .  M oreover, condemnation 
has been passed upon i t  by  h igh  ju d ic ia l autho
r i t y  in  th is  country, in  Scotland, and in  the 
U n ite d  S ta tes:

Adams v. The Glasgow and South-Western Railway 
Company, 3 Sootch Seas. Cas., 4th series, 215;

The Milan, Lush. 38S ;
Hay v. Le Neve, 2 Shaw Se. App. 505 ;
Chapman v. Newhaven Railway Company, 6 Smith’s 

Eep. 341;
Colegrove v. New York and Newhaven Railway Com

pany, 6 Smith’s Rep. 492;
Webster v. Hudson River Railroad Company, 38 

N. Y. Eep. 260;
Smith’s Leading Cases, 4th edit., vol. 1, p. 220, a.

The decision cannot be supported on any sound 
legal p rinc ip le . The assumption upon w h ich  i t  
is  founded, th a t the p la in t if f  by selecting h is con
veyance thereby identifies h im se lf w ith  those who 
have charge of i t  so th a t th e ir  negligence is to  be 
considered his, is an erroneous assum ption and 
no t w arranted by fac t o r p rinc ip le . The pas
senger has, in  fact, no con tro l over those who have 
charge of the conveyance, and they are ne ithe r 
h is agents nor his servants. T rue  i t  is th a t L o rd  
B ram w e ll in  A rm s tro n g  v. T h e  L a n c a s h ire  a n d  
Y o rk s h ire  R a i lw a y  C o m p a n y  (33 L . T . Rep. N .  S. 
228; L . Rep. 10. Ex. 47) assented to the doctrine 
of T h o ro good  v. B r y a n  (w b i sup .), b u t nowhere 
else has i t  been in  term s approved of, and m any 
decisions are inconsistent w ith  i t :

Quarman v. Burnett, 6 M. & W. 499 ; 
Rigby v. Hewitt, 5 Ex. 240 ;
Greenland v. Chaplin, 5, Ex. 243 ; 
Reedie v. London and North-Western 

pany, 4 Ex. 244.
Railway Corn-

A s s u m in g  the p la in tiffs  are en titled  to  judgm ent, 
they should recover the  whole o f th e ir  damages 
and not ha lf. The A d m ira lty  C ourt ru le  as to 
the d iv is ion  o f damages where both ships are to 
blame has no app lica tion  to  th is  case. B y  sect. 
25 of the Jud ica tu re  A c t  1873, th a t ru le  is to  apply 
to  any cause fo r  damages a ris in g  ou t o f a col
lis ion  between tw o  ships, i f  i t  be a ru le  h ith e rto  
“  in  force in  the C ourt o f A d m ira lty .”  B u t no 
such ru le  had heen in  force in  the A d m ira lty  
C ourt, because these are actions under L o rd  
Cam pbell’s A c t, and none of these actions could 
be b rough t in  the A d m ira lty  C ourt before the 
Jud ica tu re  A c t.

S ir  W a lte r  P h i l l im o re  and B a rn e s , fo r  the 
defendants, c o n tra .— The decision in  T h o ro good  v. 
B r y a n  (w b i su p .) has been law  fo r the  las t th ir ty -  
e igh t years, and, a lthough  sometimes adversely 
critic ised , has been fo llow ed in  numerous cases. 
L o rd  B ram w ell has in  term s approved o f it ,  and

m any decisions im p lie d ly  support the princip les 
upon w h ich  i t  was based:

Armstrong v. Lancashire and Yorkshire Railway 
Company (ubi sup. ) ;

Spaight v. Tedcastle, 44 L. T. Eep. N. S. 589 ; L. Eep. 
6 App. Cas. 217;

Waite v. North-Eastern Railway Company, E. B. & 
E. 719;

Child v. Hearn, L. Eep. 9, Ex. 176 ;
Vanderplank v. M iller, M. & M. 169 ;
Brown v. New York Central Railway Company, 31 

Barbour’s Rep. 385;
Mooney v. Hudson River Railroad Company, 5 

Robertson, 549.

Even apart from  T h o ro g o o d  v. B r y a n  (u b i sup .), 
A rm s tro n g ’s personal representatives have no 
r ig h t  of action. They could no t recover against 
the  owners of the  B u s liire ,  because A rm s tro n g ’s 
death was caused by the negligence o f a fe llow - 
servant. I f  there fore they  have no r ig h t  against 
the one wrongdoer, i t  is  m an ifes tly  con tra ry  to 
sound p rin c ip le  th a t they should have a r ig h t  
against the other. I t  is also subm itted  th a t the 
provisions o f the Jud ica tu re  A c t 1873, s. 25, 
sub-sect. 9, are applicable to  these actions, and 
therefore the p la in tiffs  i f  successful are on ly 
en titled  to  a m o ie ty  o f th e ir  damages. T ha t sec
tio n  deals w ith  “  any cause o r proceeding fo r 
damages a ris ing  out of a co llis ion  between two 
ships.”  These actions are c learly  causes or p ro 
ceedings “  fo r damages a ris in g  ou t of a co llis ion 
between tw o ships.”

B u c k n i l l ,  Q.C. in  rep ly . ^  a d v _ m d L

J a n .  24.— L o rd  E sher, M .R .— T his was a special 
case heard and determ ined by B u tt,  J., s it t in g  
in  the  C ourt o f A d m ira lty . I t  appears from  
the case th a t three actions had been b rough t 
and entered in  the A d m ira lty  D iv is ion , each fo r 
damages against the owners of the ship B e rn in a ,  
the actions being founded on L o rd  Cam pbell’s 
A c t. In  the firs t, E lizabeth A rm s tro n g  sued as 
a d m in is tra tr ix  o f her husband on behalf of her
self and ch ildren. In  the  second, Catharine Owen 
sued as a d m in is tra tr ix  o f her husband. In  the 
th ird , H abiba Toeg sued as a d m in is tra tr ix  of her 
son. The co llis ion took place between the B e rn in a  
and the B u s li ire , bo th B r it is h  ships, and the 
co llis ion was caused by the  fa u lt or de fau lt of the 
m aster and crew o f the B u s liire ,  and by the  fa u lt 
or de fau lt of the  m aster and crew of the  B e rn in a .  
A rm s tro n g  was one o f the crew o f the B u s li ire ,  
b u t a t the tim e  o f co llis ion was o ff du ty , and 
had no th in g  to do w ith  the negligence o f the 
B u s h ire , w h ich  p a r t ly  caused the  accident. Owen 
was second officer of the  B u s h ire , and was a t the 
tim e  o f the co llis ion in  charge of the B u s h ire , and 
was d ire c tly  responsible fo r  the negligence o r 
carelessness w h ich  p a r tly  caused the collision. 
Toeg was a passenger on board the  B u s h ire , and 
had no th in g  to  do w ith  the  neg ligent o r careless 
nav iga tion  w h ich p a r tly  caused the co llis ion. 
B u tt,  J. gave judgm en t fo r the defendants in  a ll 
three actions, in  obedience to, b u t apparently w ith 
out h im se lf acquiescing in, the  case of T horogood  
v. B r y a n  (u b i sup .). I t  is evident from  th is  state
m ent th a t the question raised is, W ha t is the law 
applicable to  a transaction in  w h ich  a p la in t if f  
has been in ju re d  by negligence, and in  the course 
o f w h ich  transaction there have been neg ligent 
acts or omissions by m ore than one person? 
Upon m any po in ts  as to  such a transaction  the 
common law  is clear. (1.) I f  no fa u lt can be
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a ttr ib u te d  to  the p la in t if f,  and there is negligence 
b y  the defendant and also by another independent 
person, both negligences p a rtly  and d ire c tly  caus
in g  the accident, the p la in t if f  can m a in ta in  an 
action fo r  a ll the damages occasioned to h im  
against e ither the  defendant o r the  o ther w rong
doer. (2.) I f  in  the same case the negligence is 
p a rtly  th a t of the defendant personally and p a rtly  
th a t o f his servants, the  p la in t if f  can m a in ta in  an 
action e ither against the defendant or h isservants. 
(3.) I f  in  the same case the negligence is th a t of 
the defendant’s servants, though there be no per
sonal negligence by  the defendant, the p la in t if f  
can m a in ta in  an action e ither against the defen
dant or his servants. (4.) I f  in  the same case the 
negligence, though no t th a t of the defendant per
sonally o r of a servant o f the defendant, consists 
in  an act o r omission by another done, or om itted  
to  be done, in  the way in  w h ich  i t  is done, or 
om itted  to  be done, by  the o rder o r d irection, or 
au tho rity , o f the defendant, the p la in t if f  can 
m a in ta in  an action e ither against the defendant 
o r the person personally g u ilty  of the negligence. 
(5.) I f ,  a lthough  the p la in t if f  has h im se lf or by 
his servants been g u ilty  o f negligence, such neg li
gence d id  no t d ire c tly  p a r tly  cause the accident, 
as if ,  fo r  example, the p la in t if f  o r his servants 
hav ing  been negligent, the alleged wrongdoers 
m ig h t b y  reasonable care have avoided the 
accident, the  p la in t if f  can m a in ta in  an action 
against the  defendant. (6.) I f  the  p la in t if f  has 
been personally g u ilty  o f negligence, w h ich  has 
p a rtly  d ire c tly  caused the accident, he cannot 
m a in ta in  an action against anyone. (7.) I f ,  
a lthough the p la in t if f  has no t been personally 
g u ilty  o f negligence, h is servants have been g u ilty  
o f negligence which has p a rtly  d ire c tly  caused 
the accident, the p la in t if f  cannot m a in ta in  an 
action  against anyone. (8.) I f ,  a lthough the 
defendant o r his servants has or have been g u ilty  
o f negligence the p la in t if f  or his servants could 
by reasonable care have avoided the accident, the 
p la in t if f  cannot m a in ta in  an action against any
one. In  a ll the propositions thus enunciated the 
persons named have been confined to the p la in tiff, 
the  defendant, and th e ir  servants, and in  one an 
agent. I t  was la id  down in  Q u a n tu m  v. B u rn e t t  
(u b i sup .) in  1840 th a t a defendant is on ly  liable 
fo r  the negligence of those who have the re la tion  
of servant to h im  as master, “ upon the p r in 
c ip le,”  i t  was said, “  th a t Q u i f a c i t  p e r  a l iu m  f a c i t  
p e r  se, the m aster is responsible fo r the acts of 
his s e rva n t; and th a t person is undoubtedly liable 
who stood in  the  re la tion  of master to  the w rong
doer— he who had selected h im  as his servant from  
the  knowledge o r be lie f in  his s k il l and care, and 
who could remove h im  fo r  m isconduct, and whose 
orders he was bound to  receive and obey, &c. 
B u t the l ia b i l ity  by v ir tu e  o f the p rinc ip le  of the 
re la tion  of m aster and servant m ust cease "where 
the re la tion  its e lf ceases to  e x is t ; and no other 
person than the master of such servant can be 
liab le  on the simple ground th a t the servant is 
the servant o f another, and his act the  act of 
another. Consequently, a th ir d  person en tering  
in to  a contract w ith  the master w h ich  does not 
raise the re la tion  o f m aster and servant a t a ll is 
no t thereby rendered liab le .”  A n d  in  lte e d ie  v. 
T h e  L o n d o n  a n d  N o rth -W e s te rn  R a i lw a y  C om 
p a n y  (u b i sup .), in  1849, “ The l ia b i l ity  of any
one o ther tha n  the  p a r ty  actua lly  g u ilty  of any 
w ro n g fu l act proceeds on the  m axim  Q u i f a c i t  p e r

a l iu m  f a c i t  p e r  se . . . B u t ne ithe r the 
p rinc ip le  o f the ru le  nor the  ru le  its e lf can apply 
to  a case where the p a rty  sought to  be charged 
does no t stand in  the character of em ployer to  
the p a rty  by  whose neg ligent act the  in ju ry  has 
been occasioned.”  So stands the  common law  as 
to  the r ig h ts  and lia b ilit ie s  of a p la in t if f  in  such 
actions, unless the  case o f T lio ro g o o d  v. B r y a n  
(u b i sup .) is  to  be supported, by which, a lthough  
the lia b ilit ie s  of such a p la in t if f  are no t said to  
be increased, i t  is said th a t h is r ig h ts  are 
d im inished. Before en tering  upon the considera
tio n  o f th a t and some o ther cases, i t  m ay be w e ll 
to  observe th a t in  cases of negligence the f irs t  
po in t usua lly  dealt w ith  is, w hether there  has 
been in  fac t any negligence by  the defendant 
pe rsona lly ; secondly, o r by h is se rvan ts ; then, 
th ird ly ,  w hether th a t negligence, i f  any, has 
been w h o lly  o r p a r t ly  a cause of the  acc iden t; 
fo u rth ly , has the  p la in t if f  personally, o r by 'h is  
servants, been g u ilty  in  fac t o f any negligence ; 
f if th ly ,  has such negligence, i f  any, e ithe r w h o lly  
or p a r tly  d ire c tly  been a cause of the  accident. 
I n  m any of the cases w ith  w h ich  we sha ll have to  
deal, i t  w i l l  be necessary to observe w h ich  of these 
po ints has been in  dispute, and, i f  more than  one 
has been in  dispute, to  d is ting u ish  th a t to  w h ich  
the  judgm ent has been applied. The m ain  ques
tion , however, before us is, whether fo r  any reason 
we th in k  th a t the case of T lio ro g o o d  v. B r y a n  (u b i  
sup .) can now be supported in  a cou rt o f appeal. 
T lio ro g o o d  v. B r y a n  (u b i sup .) and G a t t l in  v. H i l l s  
(8 C. B. 123) were decided in  1849.

The f irs t  was an action under L o rd  Campbell s 
A c t  against the  owner of an omnibus. The facts 
were th a t the deceased go t out of the  omnibus in  
w h ich  he was a passenger w h ils t the omnibus was 
in  m otion, and w ith o u t w a itin g  fo r  i t  to  draw up to 
the k e rb ; and th a t the omnibus of the  defendant 
com ing up ve ry  fas t a t the moment, the  deceased 
was unable to  get ou t of the  way of it ,  and was 
ru n  over and k ille d . I n  sum m ing up the learned 
judge, V aughan W illia m s , J., to ld  the  ju r y  tha t,
“  i f  they were o f op in ion th a t w ant o f care on the  
p a rt o f the d r iv e r o f B arber’s om nibus in  no t 
d raw ing up to  the ke rb  to  p u t the deceased down, 
o r any w ant of care on the  p a rt of ihe  deceased 
h im se lf had been conducive to  the in ju ry , in  
e ither o f those cases, n o tw iths tan d ing  the  defen
dant, by  her servant, had been g u ilty  o f n e g li
gence, th e ir  ve rd ic t m ust be fo r the defendant. 
The ju ry  gave a ve rd ic t fo r  the defendant. A  
ru le  n is i  hav ing  been obtained fo r  a new t r ia l  on 
the  ground of m isd irection, on cause being shown, 
W illiam s, J. sa id : “  The objection to  the sum m ing 
up  applies to  th a t p a rt of i t  w h ich  relates to  the  
w ant o f care and caution on the p a rt of the 
d r iv e r o f B arber’s omnibus. I  acted upon the 
d ic tu m  of the C ourt of Exchequer in  B r id g e  v. 
T h e  G ra n d  J u n c t io n  B a i l iv a y  C o m p a n y  (3 M . &  
W . 244). I f  th a t be correct, I  was r ig h t . ”  D u r in g  
the argum ent, Cress well, J. asked, “ M ust no t 
the negligence w h ich  is to  exonerate the  defen
dant be the  negligence o f the  p la in t if f  or his 
agent ? . . .  I t  seems strange to  say th a t A . 
shall no t be responsible fo r  his_ negligence be
cause B. has been neg ligent likew ise, C. being the  
p a rty  in ju re d .”  I n  G a t t l in  v. H i l l s  (u b i su p .) the 
p la in t if f  was a passenger on the  steamer the  S ons  
o f  the Tham es. A  co llis ion  occurred w ith  the 
S a p p h ire , be longing to  the  defendants, w h ich  
s tru ck  the anchor of the  S ons o f  the  T ham es  p ro 
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je c tin g  over the bow and knocked i t  down on the 
p la in t if f ’s leg, and crushed it .  Cresswell, J . to ld  
the  ju r y  th a t the  p la in t if f  was no t e n title d  to  
recover i f  they were o f op in ion th a t the damage 
sustained by  the  p la in t if f  had been occasioned by 
negligence on the p a rt o f those in tru s te d  w ith  the 
care and management o f the S ons o f  the T ham es. 
The ju r y  gave a ve rd ic t fo r  the p la in t if f.  A  ru le  n is i  
was obtained fo r a new t r ia l  fo r  m isd irection . The 
f irs t  o f these cases was t r ie d  a fte r T r in i ty  S itting s  
1848; the  second a fte r M ichaelm as Term  1848. 
Cause was shown in  both cases on the 20th .Tune 
1849. D u r in g  the argum ents, the  note regard ing 
B r id g e  v . T h e  G ra n d  J u n c t io n  B a i lw a y ,  of the 
then ed itors o f S m ith ’s Lead ing  Cases— W illes  
and K e a tin g — was read. The judgm ents were as 
fo llows :— Coltm an, J . : “  I n  T lio ro g o o d  v. B r y a n  
the  question raised is, w hether a passenger in  an 
om nibus is to  be considered so fa r  iden tified  w ith  
the  owner, th a t negligence on the p a rt o f the 
owner o r h is servants is to  be considered neg li
gence o f the  passenger h im self. The law is th a t 
a p a r ty  who sustains any in ju r y  from  the careless 
or neg ligent d r iv in g  of another m ay m a in ta in  an 
action, unless he has h im se lf been g u ilty  of such 
negligence o r w an t of due care as to  have con
tr ib u te d  o r conduced to  the  in ju ry . I n  the 
present case the  negligence th a t is re lied  on as 
an excuse is no t the personal negligence o f the 
p a r ty  in ju re d , b u t the negligence of the d r iv e r of 
the  om nibus in  w h ich  he was a passenger. B u t 
i t  appears to  me tha t, ha v in g  tru s te d  the p a rty  by 
selecting the p a rtic u la r conveyance, the p la in t if f  
has so fa r  id en tified  h im se lf w ith  the  owner and 
his servants th a t i f  any in ju ry  resu lts fro m  th e ir  
negligence he m ust be considered a p a r ty  to  it .  
I n  o ther words, the passenger is so fa r  iden tified  
w ith  the  carriage in  w h ich  he is tra v e llin g  th a t 
w a n t o f care of the  d r iv e r w i l l  be a defence o f the 
owner o f the carriage w h ich  d ire c tly  caused the 
accident.”  M aule, J. sa id : “  A lth o u g h  I  a t one 
tim e  enterta ined a c o n tra ry  im pression, upon 
fu r th e r  consideration I  in c line  to  th in k  th a t fo r 
th is  purpose the deceased m ust be considered as 
id en tified  w ith  the  d r iv e r o f the omnibus in  
w h ich  he v o lu n ta r ily  became a passenger, and th a t 
the  negligence o f the  d r iv e r  was the negligence of 
the  deceased. . . .  On the  p a rt of the  p la in t if f  
i t  is  suggested th a t a passenger in  a pub lic  con
veyance has no con tro l over the  d rive r. B u t I  
th in k  th a t cannot w ith  p ro p rie ty  be said. . . . 
H e  enters in to  a con tract w ith  the  owner, who by 
h is  servant, the  d rive r, he employs to  d rive  h ifii. 
I f  he is dissatisfied w ith  the mode o f conveyance 
he is no t obliged to  ava il h im se lf o f it .  . . . 
B u t as regards the  present p la in t if f,  he is not 
a ltoge ther w ith o u t fa u lt. H e  chose his own con
veyance, and m ust take the consequences o f any 
de fau lt o f the  d r iv e r whom  he tho ugh t f i t  to  
tru s t.”  Cresswell, J. said : “  I  m ust own I  should 
no t have been so rry  i f  the  p o in t could have been 
ra ised on a b i l l  o f exceptions. The subject is an 
im p o rta n t one, and ought to  be d e fin ite ly  set at 
rest. . . . I f  the d r iv e r o f the omnibus the 
deceased was in  had by his negligence o r w ant of 
due care and s k il l con tribu ted  to  an in ju r y  from  
a collis ion, h is  m aster c learly  could m a in ta in  no 
action. A n d  I  m ust confess th a t I  see no reason 
w h y  a passenger who employs the d r iv e r to  convey 
h im  stands in  any be tte r position.”  Y aughan 
W illia m s , J. s a id : “  I  th in k  the passenger m ust 
fo r  th is  purpose be considered as iden tified  w ith

the person hav ing  the management of the omnibus 
he was conveyed by.”

The f irs t  observation to  be made upon th is  case 
is tha t made by  Cresswell, J., tha t, inasmuch as the 
ju dg m en t was g iven on a m otion  fo r a new t r ia l  fo r 
alleged m isd irection , there be ing no b il l o f excep
tions, i t  was no t possible to  ca rry  the judgm en t to  
the Exchequer Chamber. Secondly, tha t, a lthough 
there  was evidence in  the case w h ich  showed th a t 
the defendant’s servants had been g u ilty  of 
negligence p a r t ly  d ire c tly  causing the  accident, 
and th a t the d r iv e r  o f the om nibus in  w h ich  the 
p la in t if f  wa.s a passenger was also g u ilty  o f n e g li
gence p a r t ly  d ire c tly  causing the accident, there 
was also evidence upon w h ich  the  ju r y  m ig h t w e ll 
have found, and probably d id  find, th a t the p la in t if f  
h im se lf had personally been g u ilty  of negligence 
d ire c tly  causing the accident. B u t ob jection was, 
taken to the  sum m ing up, and the judgm en t was 
g iven in  respect o f the  sum m ing up, and we m ust 
therefore confine our a tten tion  to  the sum m ing 
up. U pon th a t sum m ing up i t  is possible th a t 
the  ju r y  found fo r the defendant, a lthough the 
p la in t if f  was, in  th e ir  opin ion, no t personally 
g u ilty  of any negligence. How, i t  is p la in  
th a t the  d r iv e r of the om nibus in  w h ich  the 
p la in t if f  was a passenger was no t the  p la in t if f ’s 
servant. I t  is p la in  th a t the p la in t if f  had 
no legal power o r a u th o r ity  to  d ire c t h im  
how to  drive , o r when o r where to  stop. I t  is 
p la in  th a t the p la in t if f  d id  no t in  fac t d irec t h im . 
A cco rd in g  to  the  judgm ent, the  defendant was 
- - u s e d ’ a lthough  the owner o f the omnibus in  
w h ich  the p la in t if f  was a passenger was on ly  a 
con tracto r w ith  the p la in t if f  to  c a rry  h im , i t  being 
by the con tract le ft  to  such owner to  determ ine 
who should be the d rive r, and the m anner o f the 
d r iv in g , and a lthough  the d r iv e r of the omnibus 
was no t the  servant of the p la in t if f,  b u t was the 
servant o f the owner of the omnibus. In  the face 
o f previous au thorities , i t  was no t then  said, and 
is no t now said, th a t the p la in t if f  could in  such 
circumstances be made liab le  to  anyone else in  
respect of the negligence o f the  d rive r. I t  is 
not said th a t the p la in t if f  cou ld be made liaL ie  
in any respect to  o r fo r the d r iv e r ;  b u t i t  is said 
th a t the conduct of the d r iv e r prevented the 
p la in t if f  fro m  recovering, no t fro m  th a t d r iv e r ’s 
m aster, b u t fro m  an independent wrongdoer, who, 
by his servant’s negligence, had in ju re d  the 
p la in t if f.  Coltm an, J. states, as the  ground  of 
his judgm ent, “  th a t the p la in t if f,  hav ing  trus ted  
the p a rty  by selecting the p a rtic u la r conveyance, 
had so fa r id en tified  h im se lf w ith  the owner and 
his servants th a t i f  any in ju ry  resu lts  fro m  th e ir 
» S g g « « »  he m ust be considered a p a rty  to  i t . ”  
' ' 1 j  g reat deference, th is  passage is so loosely 

worded th a t i t  w ou ld  make the p la in t if f  liab le  to 
persons in ju re d  by the negligence o f the  drive r, 
w h ich  was no t in tended by  the learned judge. 
H e then goes on to  s a y : “ I n  o ther words, the 
passenger is so fa r  iden tified  w ith  the  carriage 
m  w h ich  he is tra v e llin g , th a t w ant of care on the 

th a t d r iv e r w i l l  be a defence o f the  d r iv e r 
ot the carriage w h ich  d ire c tly  caused the  acci
dent. _ W ith  regard to  the phrase used by a ll 
the jtiages, of the p la in t if f  be ing iden tified  w ith  
o ther persons, o r w ith  a carriage, i t  can be b u t a 
figu re  o f speech. To say in  any sense, o ther than  
by way o f an analogy contained in  a f igu ra tive  
expression, th a t one man is iden tified  w ith  another, 
s t i l l  more w ith  a carriage, is absurd. W h a t is
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obviously m eant is, th a t the  passenger is in  the 
resu lt in  the same position  as i f  he had been the 
d r iv e r or owner b r in g in g  the  action. The figu re  
describes the re s u lt ; bu t, as is sometimes the  case, 
the figu re  w h ich  describes the  resu lt is taken to  
be the enunciation of the p rinc ip le  w h ich  p ro 
duces the  resu lt. The effect is th a t the  reason 
fo r the resu lt is made the resu lt. I n  order, the re 
fore, to  be satisfied w ith  the judgm ents in  th is  
case, we m ust look to  the causes w h ich  are re lied  
upon in  them  to  produce the resu lt, The sole 
cause stated by  Coltm an, J. is the  selection by  the 
p la in t if f  o f the conveyance, and h is thereby t ru s t
in g  the pa rty , apparently  m eaning thereby the 
d rive r. A s to  the selection, i t  can h a rd ly  be said 
to  exist in  fact. There are no t always tw o  om ni
buses s ta rt in g  a t the same place and tim e  on the 
same journey. H a rd ly  ever tw o  ships. Never 
tw o ra ilw a y  tra ins . B u t, i f  there be a selection, 
reliance on i t  seems to  be opposed to  a p a rt of the 
judgm ent as de livered by  Parke, B., in  Q u a rm a n  
v. B u rn e t t  (u b i s u p .) : “  A s  to  the  supposed choice 
o f a p a rtic u la r servant, &c., i t  seems to  us tha t, 
i f  the defendants had asked fo r th is  p a rtic u la r 
servant amongst many, and refused to  be driven  
b y  any other, they  w ou ld  no t have been respon
sible i'or his acts and neglect. I f  the  d r iv e r be 
the servant o f a jobm aster, we do no t th in k  he 
ceases to  be so by reason o f the  owner of the 
carriage p re fe rr in g  to  be d riven  by  th a t p a rtic u la r 
servant, where there is a choice amongst more, any 
more than  a hack post-boy ceases to  be the 
servant of an innkeeper where a tra v e lle r  has a 
p a rtic u la r preference fo r  one over the rest, on 
account of h is sobrie ty  and carefulness.”  R e fe rring  
to  T h o ro good  v. B r y a n  (ubi. sup .), M aule, J. says 
th a t “  the negligence of the  d r iv e r was the  n e g li
gence o f the deceased.”  T ha t as above observed, 
is inaccura te ly  worded. Then he says: “  I t  
is  suggested th a t a passenger in  a pu b lic  
conveyance has no con tro l over the  d rive r. 
B u t I  th in k  th a t cannot w ith  p ro p rie ty  be 
said. H e enters in to  a con tract w ith  the 
owner, whom  by his servant, the d rive r, he em
ploys to  d rive  h im .”  The learned judge  could 
n o t have m eant to  state an y th in g  so preposterous 
as th a t the  passenger has in  fact, o r even by 
agreement, any power o r r ig h t  to  con tro l the 
m anner o f d r iv in g  of the d rive r. I t  is obvious 
th a t he again rests h is  conclusion upon the 
alleged selection of the  conveyance. Then he 
fu r th e r  says : “  B u t as regards the  present defen
dan t (he means p la in tiff) , he is no t a ltoge ther 
w ith o u t fa u lt. H e  chose his own conveyance, 
and m ust take the consequences o f any de fau lt 
o f the  d r iv e r whom  he tho ugh t f i t  to  tru s t. 
W here is the  fa u lt— i.e ., w ant o f c a re -m  do ing 
th a t w h ich  every passenger, however care fu l, 
who trave ls  by om nibus does and m ust d o t  
W here is the  t ru s t  in  a man whom  you canno, 
know  beforehand ; who can be changed a t any 
m om ent d u r in g  the  jou rney  w ith o u t y o u r know 
ledge o r consent? A n d  i f  th is  be applied as a 
p rin c ip le  to  ra ilw ays and ships, is  no t i t  s t i l l  
m ore g la r in g ly  u n tru e  in  fac t t' A n d  fu rth e r, 
suppose i t  to be ad m itted  th a t the passenger does 
select and thereby does tru s t, and is  therefore 
g u ilty  in  th a t respect o f w an t of o rd in a ry  care, 
how can i t  be said th a t any o r a ll o f these are m 
the end p a r t ly  d ire c tly  a cause o f the accident t  
Cresswell, J. ev ide n tly  desired th a t the question 
should be fu r th e r  considered. H e  does, however,

speak o f the  passenger as o f one “  who employs 
the  d r iv e r to  convey li im .”  I t  is no t tru e  in  fact. 
Does a passenger by ra ilw a y  select o r em ploy the  
engine-driver, o r a passenger by  ship select o r 
em ploy the  officer o f the  w atch ? W illia m s , J. 
gives s im ila r reasons. I n  tru th ,  the judgm ents  in  
T h o ro good  v. B r y a n  (u b i  sup .) a ll am ount to  
saying th a t by  w ha t the  p la in t if f  d id , he made 
the d r iv e r h is agent so as to  be liab le  fo r  his acts. 
B u t, i f  he d id , he m ust in  consistency no t on ly  be 
by reason o f such lia b i l i t y  deprived o f his rem edy 
against th ir d  persons, b u t m ust be a ffirm a tive ly  
liab le  to  th ir d  persons. I n  t ru th ,  the  d r iv e r in  
the case is no t the servant o r agent of the  
passenger, and has no t even any one of the  a t t r i 
butes w h ich  are evidence of being lik e  a servant 
or agent.

T h o ro g o o d  v. B r y a n  (u b i sup .) was stated 
by Vaughan W illia m s , J. to  have heen founded 
on a d ic tu m  of Parke, B . in  B r id g e  v. T h e  
G ra n d  J u n c t io n  R a i lw a y  C o m p a n y  (3 Mee. &  W . 
244). I t  is sometimes also said to  have fo llow ed  
B u t te r f ie ld  v. F o rre s te r  (11 East, 60). B u t the  
la tte r  case deals on ly  w ith  the  question o f the  
p la in t if f  h im self being the  d ire c t cause o f his 
own in ju ry  ; a lthough the re  has been a previous 
negligence by the  defendants. O n ly  the p la in t if f  
and defendant were concerned. I t  is  n o t in  po in t. 
I n  B r id g e  v. T h e  G ra n d  J u n c t io n  R a i lw a y  C om 
p a n y  (ù b i sup .), in  1838, the  declaration was fo r  
in ju ry  by negligence o f servants o f the defendants 
in  the  conduct o f a tra in  o f th e  defendants’. The 
plea was th a t the  tra in  of carriages, in  one whereof 
the  p la in t if f  was a passenger, d id  no t belong to  
the  defendants, no r was the same under the care 
and management o f the  defendants o r th e ir  
servants; and th a t the  persons who had the  
con tro l and management of the  tra in  of carriages, 
in  one whereof the  p la in t if f  was then  being 
carried, were g u ilty  o f negligence, and th a t in  
p a rt by and th ro u g h  the negligence o f the last- 
m entioned persons, as w e ll as in  p a rt b y  and 
th ro u g h  the  negligence on the p a rt o f the  servants 
o f the  defendants, the co llis ion  took place. 
Special dem urre r th a t the  p lea amounts to  no t 
g u ilty ,  th a t i t  is argum enta tive , alleges evidence, 
&c. D u r in g  the  argum ent Parke, B . sa id : “ The 
question is w hethe r the plea is no t a ltoge the r bad 
in  substance. I t  is  consistent w ith  a l l the facts 
stated in  i t  th a t the  p la in t if f,  o r those under 
whose guidance he was, was g u ilty  o f negligence 
and ye t th a t the  p la in t if f  is  e n title d  to  recover. 
Can i t  be said tha t, because a carriage is on the  
w rong  side of the  road, a p a r ty  is  excused -who 
drives against i t  ? I t  ough t to  have been shown 
th a t there was negligence in  no t avo id ing  the  
consequences o f the  defendants’ defaults. The 
p rin c ip le  is ve ry  c learly  la id  down in  B u tte r f ie ld  
v. F o rre s te r  (u b i s u p .).”  I n  g iv in g  ju dg m en t 
fin a lly , Parke, B . said : “  The plea undoub ted ly  
amounts to  the  general issue. B u t I  th in k  i t  is  
also bad in  substance on the  g round  I  before 
stated, th a t a ll the  facts alleged in  i t  m aybe true , 
the re  m ay have been negligence in  bo th  parties, 
and ye t the p la in t if f  m ay be e n tit le d  to  recover, 
The ru le  of law  is la id  down w ith  pe rfect correct
ness in  the  case o f B u t te r f ie ld  v. F o rre s te r  (u b i  
su p .), and the  ru le  is th a t, a lthough  the re  m ay 
have been negligence on the  p a r t o f the p la in t if f,  
yet, unless he m ig h t by the exercise o f o rd in a ry  
care have avoided the consequences o f the  defen
da n t’s negligence, he is en title d  to  recover ; i f  by
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o rd in a ry  care he m ig h t have avoided them, he is 
the  au thor o f his own w rong.”  I t  is clear th a t the 
case dealt w ith  the  proposition  la id  down 
in  B u tte r f ie ld  v. F o rre s te r  (u l i  sup .), a proposition 
w h o lly  d is tin c t from  th a t in  question in  Thorogood  
v. B r y a n  (u l i  sup .). The on ly applicable words 
are those o f Parke, B. used d u rin g  the argum ent, 
and om itted  in the fina l judgm ent. The sugges
tio n  contained in  the words was challenged before 
T lio ro g o o d  v. B r y a n  (u h i sup .), and was argued in  
banco by the ed itors— W illes  and K ea ting— of 
S m ith ’s Lead ing Cases. In  the note to  A s h b y  v. 
W h ite  (S m ith ’s L . C. vol. 1 ,3 rd  édit. p. 132, a) they 
said, speaking o f B r id g e  v. T h e  G ra n d  J u n c t io n  
R a i lw a y  C o m p a n y  (u b is u p .)  : “ A  hasty perusal of 
the  repo rt o f th a t case m ig h t lead to  the  supposi
t io n  th a t, according to the opin ion of the court, the 
plea m ig h t have been made good in  substance, 
though  no t in  form , by an averm ent th a t the 
p la in t if f ’s d r iv e r could by o rd in a ry  care have 
avoided the accident. B u t th a t resu lt does not 
b y  any means fo llow  fro m  w hat the learned 
judges said, m uch less from  w hat they actua lly  
decided. I t  m ay perhaps safely be asserted tha t 
the  plea was a t a ll events bad in  substance fo r 
n o t a lleg ing th a t the passenger who b rough t the 
action  was g u ilty  of negligence. I f  tw o  drunken 
stage coachmen were to  d rive  th e ir  respective 
carriages against each other, and in ju re  the 
passengers, each would have to  pay fo r  his own 
carriage no doub t; bu t i t  is inconceivable th a t 
each set o f passengers should by  a fic tio n  be 
id en tified  w ith  the  coachman who drove them, 
so as to  be res tric ted  fo r  remedy to  actions 
against th e ir  own d riv e r o r his em ployer.”  Th is 
note has been adopted by every subsequent 
ed itor. I  have been allowed to  see the  volume 
in  w h ich  Tho ro good  v. B r y a n  (u b i  sup.) is reported 
in  Parke, B .’s own lib ra ry , and I  have seen in  his 
own h a n d w rit in g  “  Quaere ”  w r itte n  against the 
case, and also “  See the  note in  S m ith ’s Leading 
Cases.”  The inference seems to  be th a t he, upon 
whose casual d ic tum  the case o f T h o ro g o o d  v. 
B r y a n  (u b i sup .) is assumed to  be founded, was 
no t satisfied w ith  the decision. In  R ig b y  v. 
H e w it t  (u b i sup .) and G re e n la n d  v. C h a p lin  
(u b i sup .) the po in t discussed was th a t raised in  
B u tte r f ie ld  v. F o rre s te r  (u b i sup .). They are not 
au thorities  in  support o f T h o ro good  v. B r y a n  
(u b i sup .). In  T u f f  v. W a r  m a n  (2 C. B. N . S. 740), 
decided in  1857, the present po in t was not raised. 
The case is on ly  useful fo r  the rem ark o f Vaughan 
W illia m s , «L, when Tho ro good  v. B r y a n  (u b i sup .) 
was cited. “  T ha t case,”  he said, “  has been made 
the subject o f some dam aging rem arks in  the 
la s t (the fo u rth ) ed ition o f S m ith ’s Lead ing 
Cases : (vol. 1, p. 220, a.)”  The note there  re ferred 
to  was w r itte n  a fte r the  decision in  Tho ro good  v. 
B r y a n  (u b i sup .), and is as fo llows : “  I f  two 
drunken coachmen were to  d rive  th e ir  respective 
carriages against each other, and in ju re  the 
passengers, each w ou ld  have to  bear the in ju ry  
to  h is own carriage no doubt ; b u t i t  seems 
h ig h ly  unreasonable th a t each set of passengers 
should by  a fic tio n  be iden tified  w ith  the coach
m an who drove them, so as to  be res tric ted  fo r 
rem edy to  actions against th e ir  own d r iv e r o r his 
employer. Th is , nevertheless, appears to  be the 
re s u lt o f the decision in  T h o ro good  v. B r y a n  
(u b i sup .) ; b u t i t  m ay be questioned w hether the 
reasoning o f the cou rt in  th a t case is consistent 
w ith  those o f R ig b y  v . H e w it t  (u b i sup .) and G reen 

la n d  v. C h a p lin  (u b i sup .), o r w ith  the  series o f 
decisions from  Q u a rm a n  v. B u rn e t t  (u b i sup .) to  
R eed ie  v. T h e  L o n d o n  a n d  N o rth -W e s te rn  R a i lw a y  
C o m p a n y  (u b i sup .). W hy, in  the  p a rtic u la r case, 
both the wrongdoers should no t be considered 
liab le  to  a person free fro m  a ll blame, no t answer- 
able fo r  the acts o f e ithe r of them, and whom  
they have both in ju red , is a question w h ich  
seems to  deserve more consideration than  i t  
received in  T h o ro good  v. B r y a n  (u b i sup .).”

The case o f W a ite  v. The N o r th -E a s te rn  R a i lw a y  
C o m p a n y  (E. B . &  E. 719), decided in  1858, 
requires to  be examined. I t  was an action on 
beha lf o f an in fa n t by his next frien d . The 
p la in t if f,  an in fa n t of five years, w ith  his g rand
m other, who took a h a lf tic k e t fo r  the  ch ild  
and a tic k e t fo r  herself, were ru n  over by a 
passing tra in  as they  were crossing the ra ilw ay, 
the  grandm other being k illed . The ju ry ,  in  
answer to  questions le ft them  by M a rtin , B., 
found  th a t the  defendants were g u ilty  o f ne g li
gence, th a t M rs. P ark, the grandm other, was also 
g u ilty  o f negligence w h ich  con tribu ted to  the 
accident. N o negligence of course was a ttr ib u te d  
to  the  in fa n t p la in t if f.  A  ve rd ic t was entered 
fo r the p la in t if f  w ith  leave to  move to  enter i t  
fo r  the defendants. L o rd  Campbell said : “  W e 
th in k  the ru le  ought to  be made absolute fo r  
en tering  a ve rd ic t fo r  the defendants. The ju r y  
m ust be taken to  have found th a t M rs. P ark, the  
grandm other o f the in fa n t p la in t if f,  in  whose care 
he was when the accident happened, was g u ilty  o f 
negligence w ith o u t w h ich the  accident w ou ld  no t 
have happened ; and tha t, no tw iths tand ing  the 
negligence o f the defendants, i f  she had acted 
upon th is  occasion w ith  o rd in a ry  caution and.

iirudence ne ither she herself no r the in fa n t w ou ld  
lave suffered. U nder such circumstances, had 

she survived, she could no t have m ainta ined any 
action against the com pany; and we th in k  th a t 
the in fa n t is so iden tified  w ith  her th a t the action 
in  his name cannot be maintained. The re la tion  
of master and servant ce rta in ly  d id  not subsist 
between the g randch ild  and the grandm other, 
and she cannot in  any sense be considered his 
a g e n t;. b u t we th in k  th a t the  defendants in  fu r 
n ish ing  the t ic k e t to  the one and the h a lf tic k e t 
fo r  the other, d id  no t in cu r a greater l ia b il ity  
towards the g randch ild  than  towards the g rand
m other, and th a t she, the con trac ting  pa rty , m ust 
be im p lie d  to  have prom ised th a t o rd in a ry  care 
should be taken of the grandchild . W e do not 
consider i t  necessary to  o ffe r any op in ion as to  
the recent cases in  w h ich  passengers by coaches 
o r by ships have b rough t actions fo r  damages 
suffered from  the neg ligent management o f other 
coaches and ships, there hav ing  been negligence 
in  the management of the coaches and ships in  
w h ich  they were tra ve llin g , as, a t a ll events, a 
complete id e n tifica tion  seems to  us to  be consti
tu ted  between the p la in t if f  and the p a rty  whose 
negligence con tribu ted  to  the  damage, w h ich  is 
the  alleged cause o f action, in  the same m anner 
as i f  the p la in t if f  had been a baby on ly  a few  
days o ld  to  be carried  in  a nurse’s arms.”  In  tho  
Exchequer Chamber M ellish , fo r  the  defendants, 
commenced by  saying i t  was no t necessary to  
determ ine w hether T h o ro g o o d  v. B r y a n  (u b i sup .) 
was o r was no t correct. Cockburn, C.J. s a id : 
“  I  p u t the  case on th is  ground, th a t when a c h ild  
o f such tender and im becile age is b rough t to  a 
ra ilw a y  sta tion, o r to  any conveyance, fo r  the pu r-
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pose o f be ing conveyed, and is w h o lly  unable to  
take care o f itse lf, the  con tract of conveyance is 
on the im p lied  condition th a t the ch ild  is to  be 
conveyed subject to  due and proper care on the 
p a rt of the  person having i t  in  charge. Such 
care no t be ing used, v  hen the ch ild  has no 
na tu ra l capacity to judge o f the  surround ing 
circumstances, a ch ild  m ig h t get in to  serious 
danger fro m  a state of th ings  w h ich w ou ld  pro- 
duce no disastrous consequences to  an adu lt 
capable of ta k in g  care of h im self.”  Upon th is  
case i t  m ust be observed th a t the  action was 
against the  company w ith  whom the contract fo r 
conveyance was made. I t  m ay be th a t the reasons 
given fo r  th is  decision m ig h t also absolve an 
independent wrongdoer. B u t i t  w ould be strange 
to  say th a t th is  case supports T lio rogo od  v. B r y a n  
(u b i sup .) when the judges in  one cou rt and tne 
counsel in  the  other declined to  discuss th a t case. 
The case o f the in fa n t m ig h t be decided as i t  is 
though T lio ro g o o d  v. B r y a n  (u b i s u p .) were d is
carded. I n  C h ild  v. H e a r n  (L . Bep. 9 Ex. 17b), 
decided in  1874, the p la in t if f,  a p late layer in  the 
em ploym ent of the Great Eastern R a ilw ay Com
pany, was re tu rn in g  fro m  his w o rk  upon the line  
in  a tro lle y , w h ich  was upset by the defendant’s 
p igs escaping th ro u g h  the fence between the 
defendant’s fie ld  and the ra ilw ay. The case was 
heard before B ram w ell, P ig o tt, and Pollock, BB. 
B ram w ell, B . said th a t i t  was the  d u ty  of the 
ra ilw a y  company to  keep the fence in  a reasonably 
f i t  c o n d itio n ; th a t by  reason of th e ir  de fau lt th e ir  
p rope rty— i.e ., the  ra ilw ay— was no t su ffic ien tly  
p ro te c ted ; th a t i f  the p la in t if f  who was on th e ir  
p rope rty  by th e ir  leave was in ju re d  by  reason of 
th a t w ant of p ro tection  he could no t m ain
ta in  an action  against the defendants. “  W ith 
ou t saying,”  he said, “  an y th in g  as to  the 
decision in  T lio ro g o o d  v. B r y a n  (u b i sup.) 
i t  is suffic ient to  say th a t the defendant’s p igs 
escaped th rou gh  the negligence of the p la in t if f  s 
employers, and tha t, having m et w ith  the accident 
th ro u g h  his employers’ negligence, the p la in t if f  
cannot m a in ta in  an action against the defendant. 
P ig o tt, B . sa id : “ The defendant, then, i t  not 
be ing shown th a t he has been g u ilty  o f any n e g li
gence, is no t responsible to  the n la in t if f  to r  the 
accident w h ich  has occurred.”  Pollock, B. said :
“  I f  the  case were w ith in  the passage cited tro m  
Shearman &  R edfie ld ’s Law  of Negligence, 2nd 
ed it. p. 58, sect. 46, th is  m ig h t be open to  d o u b t; 
b u t tha t passage has no application to  the present 
case, where the p la in t if f  m et w ith  his in ju ry  
th rou gh  being upon the premises o r ig in a lly  in 
su ffic ien tly  protected by those m  whose employ
m ent he was.”  The learned Baron then gave an 
instance o f a ro tte n  carriage, by w h ich  he seemed 
to  b r in g  back the case to  T h o ro g o o d v . B r y a n  (u b i  
sup .), and then used the  somewhat s ta rtlin g  
f ig u re : “  I  th in k  in  such a case the person r id in g  
in  the carriage (i.e ., the ro tten  carriage) w ou ld  be 
id en tified  w ith  the  carriage (i.e ., the ro tten  
carriage) in  w h ich  he was r id in g . In  w hat 
respect, to w hat purpose, in  regard to  w hat lia 
b i l i t y  or d isa b ility , is no t stated. The learned 
judge, in  g iv in g  th is  analogy, was t ry in g  to  avoid 
the d iff ic u lty  o f saying th a t the supposed p la in t if f  
was iden tified  w ith  the  d r iv e r o r owners o f a 
carriage in  w h ich  he was a passenger, th e  car
riage mentioned is therefore a carriage not 
belonging to  the p la in t if f  o r under h is  contro l. 
B u t then the  carriage cannot be g u ilty  of any 
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negligence. There is no negligence w ith  w h ich  
to  id e n tify  the supposed p la in t if f.  I f  the  sup
posed carriage is one be longing to  the  p la in t if f  
and there is negligence in  us ing i t  in  a ro tte n  
state, and such rottenness contributes to  the 
accident, i t  is no t a case in  po in t. The passage 
from  Shearman &  R edfie ld on Negligence is as 
follows : “  W hen the negligence of any other 
person is im puted  to  the p la in t if f,  i t  m ust appear 
th a t such person was the p la in t if f ’s agent in  the 
transaction, and e ither th a t he was under the 
p la in t if f ’s con tro l o r th a t he con tro lled  the p la in 
t i f f ’s conduct.”  Considering the facts of the 
case, and w hat was said by B ram w ell and P ig o tt, 
BB., i t  cannot be fa ir ly  said th a t th is  case was 
decided on the a u th o r ity  of T lio ro g o o d  v. _ B r y a n  
(u b i sup .). In  A rm s tro n g  v. The L a n c a s h ire  a n d  
Y o rk s h ire  B a i lw a y  C o m p a n y  (u b i s u p .), decided in  
1875, the p la in t if f,  a tra v e llin g  inspector o f the 
London and N o rth -W e ste rn  R a ilw ay Company, 
in  th e ir  t ra in  w ith  a pass, was in ju re d  b y  the tra in  
in  w h ich  he was ru n n in g  in to  waggons o f the  
defendants le ft  s tanding a t a crossway. The 
ju ry  found jo in t  negligence in  the management. 
A  ve rd ic t was directed fo r  the  defendants, w ith  
leave to  move. B ram w ell, B. gave ju dg m en t d is
charg ing the ru le  on the ground th a t the case 
could no t be d is tingu ished fro m  Tho ro good  v. 
B r y a n  (u b i sup .). H e  made the im p o rta n t state
ment th a t “  i t  m ust no t be supposed th a t he was 
a t a ll dissatisfied w ith  T lio ro g o o d  v. B ry a n .  H e  
somewhat d im in ished the  im portance of h is 
assent— the f irs t expressed by any E ng lish  judge—  
by adding th a t he “  also tho ugh t th a t the  alleged 
negligence of the  defendants servants d id  no t 
conduce to  the accident, so th a t the  sole n e g li
gence w h ich  caused the accident was th a t of those 
in  charge o f the  London and N o rth -W este rn  
tra in .”  I f  th is  was so, the doctrine  of T/ior(WOOft 
v. B r y a n  ( u b i sup .) was not wanted. Pollock, B. 
agreed on bo th  po in ts. B u t, as to  the doctrine 
la id  down in  T lio ro g o o d  v. B r y a n  (u b i sup .), he 
said : “  The id en tifica tion  does no t invo lve  any 
v o lit io n  on the p a rt of the  passenger. I t  m ere ly 
means th a t he has equal r ig h ts  w ith  the d r iv e i. 
A n d  again, “ The on ly  d iff ic u lty  arises trom  the 
use of the w ord ‘ iden tified  ’ in  the judgm ent. > I t  
i t  is  to  be taken th a t by  the  w ord  ‘ id en tified  is 
meant th a t the  p la in t if f  by  some conduct of his 
own, as by  selecting the  omnibus in  w h ich  he was 
tra v e llin g , has acted so as to  make the  d r iv e r his 
agent, th is  w ou ld  sound lik e  a strange proposi
t io n  w h ich  could no t en tire ly  be sustained. _ B u t 
w hat I  understand i t  to  mean is th a t the  p la in t if f,  
fo r  the purpose o f the  action, m ust be taken to  be 
in  the same position as the owner of the  omnibus 
o r his d r iv e r.”  T h is  no doubt re ite ra ted the 
resu lt of the judgm ent in  T lio ro g o o d  v. B r y a n  (u b i 
sup  ) bu t, w ith  deference, does no t e lucidate the  
means by  w h ich  th a t judgm en t was a rrived  at, 
o r explain the d ifficu lties  w h ich  have puzzled

Then comes the case of T h e  M i la n  (u b i sup .), 
decided in  1861. The action was b rough t in  
the A d m ira lty  by the owner of cargo on board 
the L in d is fa rn e  against the  owners of the M ila n  
fo r  loss of cargo" as the  resu lt o f a collision. 
B o th  ships were he ld to  blame. D r. Lush ington, 
in  considering the  legal consequences o f th a t 
find ing , said : “  The princ ip le , I  apprehend, of th is  
ru le  of common law  is, th a t a p a rty  sha ll no t 
recover where he h im se lf is  in  any degree to

M
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blame fo r the loss. Now, cases apart, can i t  be 
reasonably contended th a t the  owner o f a cargo is 
responsible fo r  the acts o f the m aster and crew of 
the vessel in  w h ich  his goods are taken, he h im 
self not be ing owner o r p a rt owner o f the ship F 
The owner of the cargo does not, as i t  seems to 
me, com m it any negligence c o n trib n tin g  to  the 
loss ; ce rta in ly  no t by h im se lf personally, ce rta in ly  
no t by  his agents, fo r  the m aster and crew are 
in  no respect under his contro l. I t  is  d iff ic u lt to. 
conceive how he can be p a r t ic e p s  c r im in is  when 
he is no t so e ither as p rin c ip a l o r agent. I t  is 
argued th a t he should be so considered and 
deprived of h is rem edy because he him self, o r his 
agent, selected the ship by w h ich  his goods were 
carried. B u t there is, in  m y judgm ent, in  the 
mere selection o f the ship fo r  the  conveyance of 
h is cargo none of the ingred ients  w h ich  constitu te  
any k in d  o f respons ib ility  fo r a c o llis io n ; fo r  I  
cannot conceive a respons ib ility  fo r  an act done 
where the in d iv id u a l has no t e ithe r by h im se lf o r 
h is  agent any power o f in terference o r contro l.
. . . I  decline to be bound by T h orogood  v.
B r y a n  (u b i s u p .) ; because i t  is a single case; be
cause I  know' upon in q u iry  th a t i t  has been 
doubted by  h igh  a u th o r ity ; because i t  appears to 
me to be no t reconcilable w ith  o ther princ ip les 
la id  down at common la w ; because i t  is d ire c tly  
against H a y  v. L e  Neve  (2 Shaw’s Sc. App. 395) 
and the o rd in a ry  practice o f the A d m ira lty  C ourt.”  
I t  has been supposed th a t the  u ltim a te  judgm ent 
o f D r. Lu sh ing to n  was inconsistent w ith  th is  
stout d isagreem ent; b u t he decided to  g ive the 
p la in t if f  on ly  h a lf his loss upon w h o lly  other 
grounds, pecu lia r to  the  A d m ira lty , namely, th a t 
i t  had always been the practice there, instead of 
saying th a t an innocent p la in t if f  m ig h t recover 
h is  whole loss against any one wrongdoer, to  say 
th a t he m ust recover p a rt fro m  one and p a rt from  
the others, and i f  there are on ly  tw o h a lf from  
each. H e said in  term s th a t the p la in t if f  m ust 
sue the  owners o f the ship in  w h ich  his cargo 
was fo r  the  o ther ha lf. 1'n S p a ig h t  v. Tedcastla  
(u b i sup .), decided in  the House of Lords in  1881, 
the  action was b y  owners o f a ship against the 
owners o f her tow ing  tug . The ship was in  
charge o f a com pulsory p ilo t, who i t  was alleged 
had by negligence con tribu ted  to  the  in ju ry . I t  
was decided in  an elaborate judgm en t th a t there 
was no evidence of negligence by  the  p ilo t w h ich 
had con tribu ted  to  the accident. I t  was there
fore no t necessary to  rev iew  the decision in  
Tho ro good  v. B r y a n  (u b i sup .). W ith  regard to  i t  
L o rd  B lackbu rn  sa id : “  The counsel fo r  the 
appellants d id  no t rest th e ir  case on th is  po in t of 
law, and i t  was no t argued a t you r Lo rdsh ips ’ bar. 
I t  is one o f general im portance, and, i f  i t  were 
necessary to  decide i t  e ithe r way, I  should w ish to 
have a fu r th e r  argum ent upon the po in t.”

These being the E ng lish  cases, i t  was in te res ting  
and pro fitab le , as i t  always is, to  consider the 
Am erican cases. Several were cited to  us— some 
before and some subsequent to  T horogood  v. B r y a n  
(u b i sup .), m  S m ith  v. S m ith  (2 P icke ring  Rep. 
621) decided in  1825 by the Supreme C ourt of 
Massachusetts, the action was fo r  in ju ry  to  the 
p la in t if f ’s horse by  an obstruction  in  the h ighw ay 
placed by  the defendant. I t  raised the question 
decided in  B u tte r f ie ld  v. F o rre s te r  (u b i su p .), not 
the  doctrine  o f T h orogood  v. B r y a n  (u b i sup .). 
I n  S im p s o n  v. H a n d  ' (6 W h a rto n ’s Rep. 311), 
decided in  1840 by the Supreme C ourt o f Pennsyl-

vania, the action  was fo r in ju ry  to  Spanish hides 
of the p la in t if f  on board the T h o rn  against the  
owners o f the W il l ia m  H e n ry .  C o n trib u to ry  
negligence was alleged, and th a t the T h o rn  was 
alone to  blame. Gibson, C.J. s a id : “  I t  is  an 
undoubted ru le  th a t fo r  a loss from  m utua l 
negligence ne ither p a rty  can recover in  a cou rt of 
common law  . . . V cm de rp lan lc  v. M i l le r  (u b i
sup .) ”  he says, “  is an a u th o rity  tha t the  owner of 
goods on board cannot recover.”  H e then says : 
“  There is at least p r iv ity  of contract between a 
m erchant and his carrie r, and the fo rm er, when 
he com m its the management and d irec tio n  of his 
goods to  the  la tte r, g iv in g  h im , as he does, 
a u th o r ity  to  labour and tra v a il about the  transpor
ta tio n  of them, necessarily constitutes h im  to  
some extent his agent.”  I t  does no t seem clear 
th a t the owner of cargo gives the a u th o rity  sug
gested, i f  by i t  is meant the a u th o r ity  to  an 
agent by  a p rinc ipa l. The owner o f cargo 
contracts w ith  the shipowners th a t the  la tte r  
w i l l  c a rry  his goods; bu t the re la tion  is 
th a t o f co-contractors, no t th a t of p rinc ip a l and 
agent. The case o f C h a p m a n  v. T h e  N e w h a ve n  
R a i lw a y  C o m p a n y  (5  S m ith  Rep. 341), decided 
in  June 1859, was before the C ourt of Appeal in 
New Y o rk  on appeal from  the Supreme C ourt of 
New  Y o rk . The action was fo r damages fro m  a 
co llis ion between a tra in  of the New Y o rk  and 
H a rlem  R a ilw ay Company, on w h ich  the p la in t if f  
was a passenger, and a fre ig h t tra in  of the  defen
dants. The p la in t if f  had a ve rd ic t and judgm ent 
a t the t r ia l  before Duer, J., w h ich  were upheld in  
the  Superior Court. I n  the  C ourt o f Appeal 
there from , Johnson, C.J. said : “ There was ev i
dence of negligence in  the management o f each 
tra in , and the position on w h ich  the defendants 
re ly  is th a t such negligence on the p a rt of the 
H a rlem  tra in  as w ou ld  preclude th a t company 
from  an action against the defendants w i l l  also 
preclude the p la in t if f  from  susta in ing h is action. 
The general ru le  is, th a t one who receives an 
in ju r y  fro m  the negligence o f another m ay 
m a in ta in  an action fo r his damages. Upon th is  
ru le  a n a tu ra l and reasonable exception has been 
engrafted, th a t i f  the  in ju red  p a rty  by  his own 
negligence has con tribu ted  to  the in ju ry , he 
cannot m a in ta in  an action, unless the negligence of 
the o ther p a rty  has been so gross in  its  character 
as to  be equivalent to  a w i lfu l in ju ry . I  do not 
th in k  th is  exception o r any reasonable extension 
o f i t  can be applicable to  the p la in tiff. H e was 
a passenger on the H arlem  cars, conducting h im 
self as he la w fu lly  ought, having no con tro l over 
the tra in  o r its  m anagem ent; on the  con tra ry , 
bound to  subm it to  the regulations of the com
pany and the d irections of th e ir  officers. To say 
th a t he is chargeable w ith  negligence because 
the y  have been g u ilty , is p la in ly  not founded on 
any fac t o f conduct on his part, b u t is mere 
fic tion .”  A f te r  discussing T h o ro good  v. B r y a n  
(u b i sup .), the  C h ief Justice says : “  B u t I  do no t 
see the jus tice  o f the  doctrine in  connection w ith  
the case before us. I t  is en tire ly  p la in  th a t the 
p la in t if f  has no con tro l, no management, even 
no advisory power over the  t ra in  on w h ich  Jie 
was r id in g . Even as to  selection, he had on ly 
the choice of go ing by th a t ra ilroad  o r by none. 
To a ttr ib u te  to  h im , therefore, the negligence of 
the agents o f the company, and thus bar h im  of 
a r ig h t  o f recovery, is not app ly ing  any ex is ting  
exception to  the general ru le  of law , b u t is fo rm -
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in g  a new exception w h ich  does no t in  fac t rest 
upon the reason of the o r ig in a l exception, and is 
based on fic tion , and inconsistent w ith  jus tice .”  
S ix  judges were parties to  th is  ju d g m e n t!
A  more absolute negation o f every po in t 
s e r ia t im  in  Tho ro good  v. B r y a n  (u b i sup .) cannot 
be. In  C olegrove  v. T h e  N e w  Y o rk  a n d  N e w lia v e n  
R a ilw a y  C o m p a n y  (6 S m ith ’s Rep. 492), decided 
in  Dec. 1859, again before the C ourt of Appeal in  
New  Y o rk , the question was, whether the  action 
could be m ainta ined against bo th ra ilw a y  com
panies. The ve rd ic t and judgm ent fo r  the p la in 
t if f ,  a passenger in  the New Y ork  and H arlem  
Railw ay, were m ainta ined and affirm ed against 
the defendants. In  F ra n c e s  B ro w n  v. T h e  N e w  
Y o rk  C e n tra l R a i lw a y  C o m p a n y  (31 B arbour’s 
Rep. 385), decided in  June 1860, before the 
Supreme C ourt of N ew  Y o rk , the p la in t if f  had 
employed Thomas, the owner and d riv e r o f a 
stage coach fro m  A lb io n  to  B atavia, to c a rry  her 
to  Elba, a place between, those villages, and had 
taken her seat in  the stage w ith  o ther passengers. 
The route was across the tra c k  of the defendants’ 
ra ilroad . The conductor of the ra ilw a y  tra in  
was dropp ing tw o cars a t A lb ion . H e perform ed 
the  operation near the crossing, the tra in  go ing 
fast. The d r iv e r of the  coach attem pted to  cross 
in  fro n t o f the tw o  detached cars w h ich  were in  
m otion, and was caught by them. I t  was con- 
contended fo r the p la in t if f  th a t, assuming both 
d rive rs  to  have been negligent, as the ju r y  found, 
so as th a t the  jo in t  negligence produced the 
accident, the  p la in t if f  was en titled  to  recover. 
Th is the cou rt denied on the a u th o rity  of T h o ro 
good  v. B r y a n  (u b i sup .). The case was b ro ug h t 
by appeal before the C ourt o f Appeals o f New 
Y o rk  (3 T iffa n y ’s Rep. 597), as B ro w n  v. T h e  N e w  
Y o rk  C e n tra l R a i l r o a d  C o m p a n y , in  June 1865. 
Davis, J. said : “  Since the t r ia l  o f th is  action the 
decisions of th is  cou rt in  C h a p m a n  v. T h e  N e w 
ha ven  R a i lw a y  C o m p a n y  and C olegrove  v. T h e  
N e w  Y o rk  a n d  N e w h a ve n  R a i lw a y  C o m p a n y  have 
been published. I  do not perceive w hy those 
cases do no t dispose o f the question as to  the 
negligence o f the d r iv e r in  th is  case. The p la in t if f  
was a passenger in  a pu b lic  stage. _ She had no 
con tro l of its  management o r d irection, and occu
pied no re la tion  to  the d rive r d iffe ren t from  tha t 
w h ich  passengers occupy to  any pub lic  ca rr ie r of 
persons. I n  p rinc ip le  there is no difference 
whatever between the re la tio n  to  the ca rrie r and 
th a t of a passenger on a tra in  o f ra ilw a y  cars. 
B u t a m a jo r ity  of the  judges are of opin ion th a t 
the tru e  ru le  in  a case o f th is  k in d  was la id  down 
a t the c irc u it.”  The m a jo r ity  could not have 
in tended to  overru le  the fo rm er cases, and m ust 
therefore have seen some d is tin c tio n  which escapes 
us between th is  case and them. The same d iff i
c u lty  seems to  have been fe lt  in  Am erica, fo r 
a lthough one cannot on re flection suppose th a t 
the judges in  the last case in tended to impeach 
the previous recent decisions of th e ir  own court, 
i t  was tho ugh t th a t thep had so intended. In  
M ooney  v. T h e  H u d s o n  R iv e r  R a i l r o a d  C o m p a n y  
(5 Robertson, 549), decided in  M ay 1868, the action 
was by the p la in t if f  against tw o  companies, the 
defendants and the Ten th  Avenue R a ilw ay Com
pany, in  whose tra in  he was a passenger. The 
ve rd ic t was fo r  the  p la in t if f.  On a m otion  fo r  a 
new tr ia l,  questioning the judge ’s charge, in  the 
Superior C ourt of New  Y o rk , Robertson, C.J. 
sa id : “ The cou rt in  substance charged the ju r y

th a t the defendants were jo in t ly  responsible i f  
they were bo th  g u ilty  o f concurring  negligence, 
and so the  ju r y  found. The charge was made 
pursuant to  the decisions o f the  C ourt o f Appeals 
in  C h a p m a n  v. T h e  N e w h a v e n  R a i lw a y  C o m p a n y  
and Colegrove v. T h e  N e w  Y o rk  a n d  N e w h a ve n  
C o m p a n ie s ; b u t I  understand the decision in  the 
subsequent case o f B r o w n y .  T h e  N e w  Y o rk  C e n tra l 
R a i lw a y  C o m p a n y  to  have in  a great measure 
overru led those decisions.”  A  new t r ia l  was 
ordered. The question, however, was again 
before the C ourt of Appeals o f _ N ew  Y o rk  in  
W ebster v. T h e  H u d s o n  R iv e r  R a i lr o a d  C o m p a n y  
(11 T iffa ny , 260), decided in  June 1868. The p la in 
t i f f  was a passenger by the  Hudson and Boston 
R a ilroad Company. The negligence of the  defen
dants was established and no t questioned. The 
judge refused to  charge th a t i f  the  Hudson and. 
Boston R a ilroad car, on whose tra in  the  p la in t if f  
was a passenger was also g u ilty  o f negligence, the  
p la in t if f  cou ld no t recover against the  defendants. 
T h is  re fusa l was uphe ld by  the  General Term  
C ourt and thereupon the appeal. H u n t, C.J., in  
the  Appeal C ourt, s a id : “  I t  is  no t pretended th a t 
the p la in t if f  was g u ilty  of any personal n e g li
gence, o r th a t i t  was w ith in  his power by any 
means, o r in  any degree, to  have prevented the 
co llis ion  by w h ich  he was in ju re d . . . . The
im p u ta tio n  to  the  p la in t if f  of the  negligence of 
another is based upon no sound p rinc ip le .”  The 
judge  then declared th a t C h a p m a n y . T h e N e w h a v e n  
R .a u w a y  C o m p a n y  and Colegrove  v. T h e  H a r le m  
R a ilw a y  C o m p a n y  were in  po in t, and th a t B ro w n  
v. T h e  N e w  Y o rk  R a i lw a y  C o m p a n y  was no t incon
sistent w ith  them. The v e rd ic t and ju dg m en t 
were affirmed.

Since the  argum ent before us, we have seen 
in  the A m erican Law  Record, A p r i l  1886, No. 
X ., the  case o f L i t t le  v. H a c k e tt, in  Jan. 1886, 
before the Supreme C ourt of the  U n ite d  States in  
e rro r fro m  the D is tr ic t  C ourt o f New  Jersey. 
F ie ld , J. gave the  ju d g m e n t: “  The p la in t if f  below 
was in ju re d  by  a co llis ion  between a t ra in  o f the 
C entra l R a ilroad  Company of New  Jersey and a 
hack carriage in  w h ich  the  p la in t if f  was r id in g . 
The defendant lega lly  represented the  ra ilroa d  
company. The p la in t if f  had h ired  the_ pub lic  
hackney carriage and had d irected i t  to  d rive  h im  
to  a pa rk . The co llis ion  occurred w h ils t the 
carriage was crossing the  ra ilw a y  track . There 
was evidence th a t both the  d r iv e r  and the 
servants of the  ra ilw a y  company were g u ilty  o f 
negligence w h ich  p a r tly  d ire c tly  caused the 
accident. The judge charged the ju r y  : ‘ I  charge 
you th a t when a person hires a pu b lic  hack 
carriage, w h ich  a t the  tim e  is in  the  care o f the  
d rive r, fo r the  purpose o f contem porary convey
ance, and gives d irections to  the  d r iv e r as to  the  
place o r places to  w h ich  he desires to  be con
veyed, b u t gives no special d irections as to  h is 
mode or m anner o f d r iv in g , he is no t responsible 
fo r  the acts o f negligence o f the d rive r, and i f  he 
sustains an in ju ry  by means of a co llis ion  between 
his carriage and another, he m ay recover damages 
from  any p a rty  by  whose fa u lt  o r negligence the 
in ju ry  occurred, whether th a t of the d r iv e r of 
the  carriage in  w h ich  he was d riv in g , o r o f the  
d r iv e r of the other. H e  m ay sue e ither. The 
negligence o f the  d r iv e r of the carriage in  w h ich  
he is r id in g  w i l l  no t prevent h im  fro m  recovering 
damages against the e ther d r iv e r i f  he was neg li
gent a t the same tim e .’ The p la in t if f  recovered
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judgm ent, and the in s tru c tio n  was alleged as 
e rro r fo r  w h ich  its  reversal is sought.”  The ju d g 
m ent then discusses a ll the E ng lish  cases. W ith  
regard to Th o ro good  v. B r y a n  (u b i sup .), F ie ld , J. 
continues : “  W ha t is meant by the  passenger 
being ‘ iden tified  w ith  the carriage,’ o r ‘ w ith  the 
oerson hav ing  its  management,’ is no t ve ry  clear. 
I n  a recent case Pollock, B. said th a t he under
stood i t  to  mean ‘ th a t the p la in t if f  fo r  the p u r
pose o f the action m ust be taken to  be in  the 
same pos ition  as the  owner o f the om nibus o r his 
d rive r. . . . A ssum ing th is  to  be the correct
explanation, i t  is d iff ic u lt to  see upon w hat p r in 
cip le  the passenger can be considered to be in  
the  same position  w ith  reference to  the neg ligent 
act as the  d r iv e r who com m itted it ,  o r ‘ his 
m aster the owner.’ Cases c ited  . . . show
th a t the re la tion  of m aster and servant does not 
ex is t between the  passenger and the d rive r, or 
between the passenger and the owner. In  the 
absence o f th is  re la tion , the im pu ta tion  of th e ir  
negligence to  the passenger where no fa u lt of 
omission o r commission is chargeable to  h im  is 
against a ll lega l rules. . . . The t r u th  is, the 
decision in  T h o ro g o o d  v. B r y a n  rests upon inde
fensible grounds. The id en tifica tion  o f the 
passenger w ith  the  neg ligen t d r iv e r o r owner 
w ith o u t his personal co-operation o r management 
is a g ra tu itou s  assumption. There is no such 
id en tifica tion .”  The judge then c ited  several 
A m erican cases to  the same effect, and upheld 
the  in s tru c tio n  and ve rd ic t fo r  the p la in t ilf .

A f te r  hav ing  thus laboriously inqu ired  in to  
the  m atter, and hav ing  considered the case 
o f Tho ro good  v. B r y a n  (u b i  sup .), we can
n o t see any p rinc ip le  on w h ich i t  can be sup
ported, and we th in k  tha t, w ith  the excep
t io n  o f the w e igh ty  op in ion of L o rd  B ram w ell, 
though  th a t does no t seem to  be a fina l view, the 
preponderance o f ju d ic ia l and professional opin ion 
in  Eng land is against it ,  and th a t the w e igh t of 
ju d ic ia l op in ion in  A m erica  is against it .  W e are 
o f op in ion th a t the proposition m aintained in  i t  is 
essentia lly u n ju s t and inconsistent w ith  other 
recognised p rinc ip les of law. A s  to the p ro p rie ty  
o f dealing w ith  i t  a t th is  tim e  in  a cou rt of 
appeal i t  is a case w hich, from  the tim e  o f its  pub
lica tion , has been constantly  critic ised. N o  one 
can have gone in to , o r have abstained fro m  going 
in to  an omnibus, ra ilroad, or ship, on the fa ith  of 
the  decision. W e there fore th in k  tha t, now the 
question is fo r  the  f irs t  tim e  before an E ng lish  
C ourt of Appeal, the case o f T h o ro g o o d  v. B r y a n  
m ust be overru led. I t  fo llow s th a t the proposi
tions stated a t the commencement o f th is  ju d g 
m ent contain the law  on th is  m atter, perhaps not 
exhaustively, and th a t the proposition contained 
in  T h o ro good  v. B r y a n  (u b i sup .) is not to  be added 
to  them. W e have therefore to  apply those p ro 
positions to  the actions m entioned in  the special 
case. B u t before do ing so we m ust state tha t, fo r 
the  reasons given by  B u tt,  J., we are in  accord 
w ith  h im  in  saying th a t actions b rough t under 
L o rd  Ca.mpbell’s A c t  are no t A d m ira lty  actions 
a t a ll ; th a t they are pure common law  actions ; 
th a t they are no t touched by the Jud ica tu re  A c t 
1873, s. 25, sub-sect. 9 ; th a t they are to  be ru led  
in  every respect by the common” law. W e desire 
to  say th a t we do no t express in  th is  judgm ent 
any op in ion as to  whether an action b rough t at 
common law, in  respect to  damage to  cargo, w ill,  
by v ir tu e  o f the above section, be governed by

the A d m ira lty  practice la id  down in  the case of 
T h e  M ila / t i  (u b i sup .), or w hether the application 
o f the section is to be lim ite d  to actions fo r  in ju ry  
to  one of tw o  ships, or to  both, by a collis ion 
between them. In  A rm s tro n g ’s action a po in t is 
suggested th a t he ought not to  recover against 
the defendants, the owners of the B e rn in a ,  because 
he could no t recover against the owners of the 
B u s h ire .  H e would, in  an action against the la tte r, 
be m et by  the doctrine o f the accident be ing 
occasioned by the negligence of a fellow-servant. 
The suggestion w ould go fa r. I t  would apply 
where passengers o r goods are carried by  r a i l 
way, o r in  ship, under a notice lim it in g  the 
l ia b i l i ty  of the ra ilw ay  company o r shipowner. I t  
w ou ld  w ork  m anifest in jus tice  by enabling a 
person to take advantage o f a con tract to  w h ich 
he was a, stranger, and fo r the advantage o f w h ich  
he had given no consideration. The ru le  o f law  
is, th a t a person in ju re d  by  more than  one w rong
doer may m a in ta in  an action fo r  the whole damage 
done to h im  against any of them. There is no 
cond ition  th a t he m ig h t, i f  he pleased, m a in ta in  an 
action against each of them. There is no disad
vantage to  the one sued, because there is no con
tr ib u tio n  between jo in t wrongdoers. The p la in t ilf  
A rm s tro n g  is therefore en titled  to  judgm ent 
fo r  the  whole of the damages he m ay be able to 
prove, according to  the ru le  of damages la id  down 
in  L o rd  Cam pbell’s A c t. So in  the case of the 
p la in t if f  Toeg. In  the case of Owen, the deceased 
was personally negligent, so th a t his negligence 
was p a rtly  d ire c tly  a cause of the in ju ry , he could 
not have recovered, ne ither can his ad m in is tra tr ix . 
The tw o  cases must, according to  the agreement 
between the parties, be sent to  the reg is tra r and 
merchants. I  have been allowed by m y bro ther 
Lopes to  say th a t th is  judgm ent is his as w e ll as 
m ine, though  I  hope he w i l l  add some observa
tions o f his own.

L in d le y , L. J.— This was a special case, and was 
in  substance as fo llo w s : Three actions were 
b rough t in  the  A d m ira lty  D iv is io n  of the H ig h  
C ourt by the  respective legal personal representa
tives o f three persons on board the B u s h ire  
against the owners o f the B e rn in a .  Those 
persons were k il le d  by a co llis ion  between the 
tw o  vessels, both of w h ich were neg ligen tly  nav i
gated. One o f the  three persons, Toeg, was a 
passenger on the B u s h ire . One A rm s tro n g  was 
an engineer o f the ship, bu t was not to blame fo r 
the collis ion. The th ird , Owen, was her second 
officer, and was in  charge o f her, and was h im 
self to  blame fo r the collision. A l l  three actions 
are b rough t under L o rd  Cam pbell’s A c t (9 &  10 
V ie t. c. 93). The questions fo r  decision are 
whether any, and i f  any which, of these actions 
can be m aintained, and, i f  any of them  can, then 
whether the damages recoverable are to  be 
measured according to  the princ ip les w h ich  pre
v a il a t common law  o r according to  those w hich 
are adopted in  the C ourt of A d m ira lty  in  cases 
o f collis ion. I n  order to  determ ine these ques
tions i t  is f ir s t  necessary to  consider the sta tute 
on w h ich  the questions are founded, fo r  i t  m ust 
no t be fo rgo tten  th a t such actions as these could 
no t be brought a t common law. N e ithe r could 
they be m ainta ined in  the C ourt of A d m ira lty  
before th a t cou rt became a branch o f the H ig h  
C ourt by v ir tu e  o f the Jud ica tu re  A c ts  1873 and 
1875. L o rd  Campbell’s A c t  (9 &  10 V ie t. c. 93) 
enacts by sect. 1 tha t, “  Whensoever the death of
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a person shall be caused by w ro ng fu l act, neglect, 
o r default, and the act, neglect, or de fau lt is  such 
as would, i f  death had not ensued, have en titled  
the p a rty  in ju re d  to  m ainta in  an action and 
recover damages in  respect thereof, then and in  
every such case the person who would have been 
liable i f  death had no t ensued shall be liable to  an 
action fo r damages, no tw iths tand ing  the death of 
the person in ju re d .”  Then by  sect. 2 i t  is enacted 
th a t such action shall be fo r the benefit of the 
w ife , husband, parent, and ch ild  of the deceased, 
and shall be b rough t in  the name of his or her 
executor o r adm in is tra to r. The 2nd section then 
goes on as fo llo w s : “  A n d  in  every such action 
the ju ry  m ay give such damages as they may 
th in k  proportioned to  the in ju ry  resu lting  from  
such death to  the parties respectively fo r whom 
and fo r  whose benefit such action shall be brought, 
and the am ount so recovered (after deducting 
the costs no t recovered from  the defendant) shall 
be d iv ided  amongst the  before-mentioned parties 
in  such shares as the ju r y  by th e ir ve rd ic t shall 
f ind  and d irec t.”  This prov is ion  as to damages 
was w h o lly  inapplicab le to  the C ourt o f A d m i
ra lty  when L o rd  Campbell’s A c t was passed. A t  
th a t tim e no action fo r  damages in  the then 
technical sense of the expression could be brought 
in  the C ourt of A d m ira lty . Moreover, th a t court 
d id  no t consist of a judge and ju ry , nor had i t  
any m achinery fo r  sum m oning ju rie s  by whom 
damages could be assessed or by whom damages 
could be d iv ided  amongst the  persons beneficially 
en titled  to them  by the statute. A lthough , there
fore, actions under L o rd  Cam pbell’s A c t can now 
be b rough t in  the A d m ira lty  D iv is io n  of the 
H ig h  Court, i t  is  p la in  th a t the damages m ust be 
assessed by a ju r y  as d irected by the statute, and 
no t by the judge, w ith  o r w ith o u t other assistance, 
according to  the  rules w h ich  are usually applied 
in  th a t cou rt in  cases o f collision. YVhen the 
Jud ica tu re  A cts passed, the C ourt o f A d m ira lty  
had no rules applicable to  actions b rough t under 
L o rd  Campbell’s A c t, s im p ly  because tha t court 
had no ju r is d ic tio n  to  t r y  such actions. I t  
follows, as a consequence, tha t, whether we regard 
the r ig h t  to  sue or whether we regard the 
damages to be recovered in  actions founded upon 
L o rd  Campbell’s A c t, i t  is impossible to com ply 
w ith  sub-sect. 9 o f sect. 25 of the Jud ica tu re  A c t 
1873, I t  is m anifest th a t th is  clause in  the Ju d i
cature A c t has no application to  such actions, 
a lthough i t  does apply to  o rd in a ry  actions to r
collis ion a t sea. . .

H a v in g  cleared the ground thus far, i t  is neces
sary to re tu rn  to  the sta tute and see under 
w ha t circumstances an action upon i t  can be 
supported. The f irs t  m a tte r to  be considered 
is, w hether there has been any such w rong fu l 
act, neglect, o r de fau lt of the defendants as 
would i f  death had no t ensued have en titled  
the  three deceased persons respective ly to  have 
sued the defendants. Now, as regards one of 
these, v iz., Owen, the second officer, who was h im 
self to  blame fo r the collision, i t  is clear th a t i t  
death had no t ensued he could no t have m ain
ta ined an action against the defendants. Ih e re  
was negligence on his p a rt co n trib u tin g  to  the 
collis ion, and no evidence to  show tha t, n o tw ith 
standing his negligence, the defendants could, by 
ta k in g  reasonable care, have avoided the col
lis ion . There was w hat is called such con tribu to ry  
negligence on his p a rt as to  render an action by

h im  unsustainable. I t  follows, therefore, th a t 
his representatives can recover no th ing  under 
L o rd  Campbell’s A c t fo r h is w idow and ch ildren, 
and th e ir  action cannot be m aintained. The other 
tw o actions are no t so easily disposed of. They 
raise tw o questions, v iz . (1) whether the  pas
senger Toeg, i f  alive, could have successfully sued 
the defendants, and, i f  he could, then (2) whether 
there is any difference between the case of the 
passenger and th a t of the engineer A rm strong . 
The learned judge  whose decision is under 
review, fe lt h im se lf bound by a u th o rity  to  decide 
both actions against the p la in tiffs . The autho
r it ie s  w h ich  the  learned judge fo llowed are 
Thorogood  v. B r y a n  (8 C. B. 115) and A rm s tro n g  
v  T h e  L a n c a s h ire  a n d  Y o rk s h ire  R a i lw a y  C om 
p a n y  (33 L . T. Kep. N . S. 228 ; L . Rep. 10 Ex. 47), 
and 'the  rea l question to  be determ ined is, whether 
they can be properly  overru led or not. Thorogood  
v B ry a n  (u h i sup .) was decided in  1849, and has 
been generally fo llowed at_ N is i P rius ever since, 
when cases like  i t  have arisen. B u t i t  is curious 
to see how re luc tan t the courts have been to 
a ffirm  its  p rinc ip le  a fte r a rgum ent; and how 
they have avoided doing so and have preferred, 
when possible, to  decide the cases before them  on 
other grounds, see, fo r  e x a m p l e , J '  oTvt  ̂
(5 Ex. 240) ; G re e n la n d  v. G h a p lm  (5 L x . 243), 
W a ite  v. T h e  N o r th -E a s te rn  R a i lw a y  C o m p a n y  
(E B &  E 719). I  am not aware th a t the p r in 
cip le on which Thorogood  v. B r y a n  (u h i sup.) was 
decided has ever been approved by any court 
w h ich  has had to  consider it .  On the other hand, 
th a t case has been critic ised  and said. _ to be con
tra ry  to  p rinc ip le  by persons of the highest em i
nence, not on ly in th is  country, bu t also m  Scot
land and Am erica, and w h ils t i t  is tru e  th a t 
Thorogood  y  B r y a n  {u b i sup .) has never been over
ru led , i t  is alsp true  th a t i t  has never been affirmed 
by any cou rt w h ich  could properly  overru le it ,  and 
i t  cannot be ye t said to have become ind ispu tao ly  
settled law. I  do not th in k , therefore, th a t i t  is 
too la te fo r a cou rt of appeal to  reconsider i t  and 
to  overru le i t  i f  c learly con tra ry  to  well-settled 
legal princip les. T h orogood  v. B r y a n  (u b i sup.) 
was an action founded on L o rd  Campbell s A ct. 
The facts were sho rtly  as follows : The deceased 
was a passenger on the outside of an omnibus, and 
he had ju s t go t off it .  He was knocked down and 
k il le d  by another omnibus belonging to  the defen
dant. There was negligence on the p a rt of the 
drivers of bo th  omnibuses, and i t  appears th a t 
there was also negligence on the  pa rt of the 
deceased him self. The ju ry  found a ve rd ic t fo r 
the defendant, and there does not seem to  have 
been any reason w hy the cou rt should have dis
tu rbed the ve rd ic t i f  not d riven  to  do so on tech
n ica l grounds. In  those days, however, a m is
d irection  by the judge to  the ju r y  compelled the 
cou rt to  g ra n t a new tr ia l,  whether any in jus tice  
had been done or n o t; and accordingly the p la in 
t i f f  moved fo r a new t r ia l  on the ground of m is
direction, and i t  is w ith  reference to  th is  po in t 
th a t the decision of the cou rt is  of importance. 
The learned judge who tr ie d  the case to ld  the  ju ry  
in  effect to  find  fo r the  defendant, i f  they though t 
th a t the deceased was k il le d  e ither by reason of 
his own w ant of care o r by reason o f w ant of 
care on the p a rt o f the d r ive r of the omnibus off 
w h ich he was ge tting . Th is last d irec tion  was 
complained of, b u t was upheld by the court. Hence 
the im portance o f the  case. The ra t io  d e c id e n d i
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was, tha t i f  the death of the deceased was not 
occasioned by his own negligence i t  was occa
sioned by the negligence of both drivers, and tha t, 
i f  so, the negligence of the d r iv e r of the omnibns 
off w h ich  the deceased was g e ttin g  was the neg li
gence o f the deceased ; and the reason fo r so 
ho ld ing was th a t the deceased had v o lu n ta r ily  
placed h im self under the care of th a t d rive r. 
M aule, J . puts i t  thus, a t p. 131: “  The deceased 
m ust be considered as iden tified  w ith  the d rive r 
of the omnibus in  w h ich  he v o lu n ta r ily  became a 
passenger, and tha t the negligence o f the d rive r 
was the negligence o f the deceased.”  Th is theory 
o f id en tifica tion  was qu ite  new. N o trace o f i t  
is to  be found in  any ea rlie r decision, nor in  any 
legal treatise, E ng lish  or fore ign, so fa r  as I  have 
been able to ascertain. N o r has i t  ever been 
sa tis fa c to rily  explained. I t  m ust be assumed, fo r  
the purpose o f considering the grounds o f the 
decision in  question, th a t the  passenger was not 
h im se lf in  fau lt. A ssum ing th is  to  be so, then, 
i f  bo th d rive rs  were negligent and both caused 
the in ju ry  to the passenger, i t  is d iff ic u lt to  
understand w hy both d rive rs  o r th e ir  masters 
should no t be liab le  to  him . The doctrine of 
iden tifica tion  la id  down in  T lio ro g o o d  v. B ry a n  
is to  me qu ite  un in te llig ib le . I t  is in  t ru th  
a fic titiou s  extension o f the princ ip les o f agency; 
b u t to  say th a t the d r iv e r of a pub lic  conveyance 
is the  agent of the passengers is to  say th a t 
w h ich  is not tru e  in  fact. Such a doctrine, i f  
made the basis o f fu r th e r  reasoning, leads to  
resu lts w h ich  are w h o lly  un tenab le ; e.g., to the 
resu lt th a t the passengers w ou ld  themselves be 
liab le  fo r the negligence of the  persons d r iv in g  
them, w h ich  is obviously absurd, bu t w h ich  of 
course the cou rt never meant. A l l  the court 
m eant to  say was, tha t, fo r  purposes o f suing 
fo r  negligence, the passenger was in  no be tte r 
position than the man d r iv in g  h im . B u t w hy 
no t P The d r iv e r o f a pu b lic  vehicle is no t 
selected by  the passenger otherw ise than by 
being ha iled by h im  as one o f the pub lic  to  take 
h im  up ; and such selection, i f  selection i t  can be 
called, does no t create the re la tion  of p rinc ip a l 
and agent o r m aster and servant between the 
passenger and the d rive r. The passenger knows 
no th ing  o f the d rive r, and has no con tro l over 
h im ; nor is the  d r iv e r in  any proper sense 
employed by the passenger. The d rive r, i f  not 
his own master, is h ired, paid, and employed by 
the  owner o f the vehicle he drives, o r by  some 
o ther person who le ts the vehicle to  h im . The 
orders he obeys are his em ployer’s orders. Those 
orders, in  the case of an omnibus, are to drive  
from  such a place to  such a place, and take up 
and p u t down passengers; ana in  the  case of a 
cab, the orders are to d rive  where the passenger 
fo r  the tim e  being m ay desire to  go w ith in  the 
lim its  expressly o r im p lie d ly  set by the employer. 
I f  the passenger ac tive ly  in terfe res w ith  the 
d r iv e r by  g iv in g  h im  orders as to  w hat he is to  
do, I  can understand the m eaning o f the expres
sion th a t the passenger identifies h im se lf w ith  
the d r iv e r ; bu t no such in terference was sug
gested in  Tho ro good  v. B r y a n  (u b i sup .).

The p rinc ip les of the law o f negligence, and 
in  p a rticu la r of w hat is called con trib u to ry  
negligence, have been discussed on m any occa
sions since th a t case was decided, and are 
much be tte r understood now than they were 
th ir t y  years ago. T u f f  v. W a rm a n  (u b i sup .),

in  the Exchequer Chamber, and R a d le y  v. The  
L o n d o n  a n d  N o rth -W e s te rn  R a i lw a y  C o m p a n y  
(u b i sup .), in  the House of Lords, show the 
tru e  grounds on which a person, h im self g u ilty  
o f negligence, is enabled to m a in ta in  an action 
against another fo r in ju ry  occasioned by the 
combined negligence of both. I f  the proxim ate 
cause of the in ju ry  is the negligence o f the 
p la in t if f  as w e ll as th a t of the defendant, the 
p la in t if f  cannot recover anyth ing. The reason 
fo r th is  is not easily discoverable. B u t I  take i t  
to be settled tha t an action a t common law by
A . against B. fo r in ju ry  d ire c tly  caused to  A . by 
the want of care of A . and B. w i l l  no t lie. A s 
Pollock, C.B. pointed out in  G re e n la n d  v. C h a p lin  
(5 Ex. 248), the ju r y  cannot take the consequences 
and d iv ide  them  in  p ropo rtion  according to  the 
negligence of the  one o r the o ther pa rty . B u t i f  
the p la in t if f  can show tha t, a lthough he has been 
h im se lf negligent, the rea l and proxim ate cause 
o f the in ju r y  sustained by h im  was the negligence 
of the defendant, the  p la in t if f  can m a in ta in  an 
action, as is shown no t on ly  by T u f f  v. W a rm a n  
(u b i sup.) and R a d le y  v. T h e  L o n d o n  a n d  N o r th -  
W estern  R a i lw a y  C o m p a n y  (u b i sup .), bu t also 
by the w e ll-know n case of D a v ie s  v. M a n n  
(10 M. &  W . 546) and o ther cases of th a t class. 
The cases w h ich give rise to  actions fo r negli- 
genco are p r im a r ily  reducible to three classes, 
as fo llo w s : (1) A ., w ith o u t fa u lt of his own, is 
in ju re d  by the negligence of B . ; then B. is liable 
to  A . (2) A ., by  his own fau lt, is in ju re d  by B., 
w ith o u t fa u lt on his p a r t ; then B. is no t liable to 
A . (3) A . is in ju re d  by B. by the fa u lt more or 
less o f both combined, then the fo llow ing  fu rth e r 
d is tinctions have to  be m ad e : (a ) I f ,  n o tw ith 
standing B .’s negligence. A ., w ith  reasonable care, 
could have avoided the in ju ry , he cannot sue B. : 
(B u tte r f ie ld  v. F o rre s te r, 1 L East, 60; B r id g e  v. 
T h e  G ra nd , J u n c t io n  R a i lw a y  C o m p a n y , 3 M . &  W . 
244; D o w e ll v. The G en e ra l S team  N a v ig a t io n  
C o m p a n y , 5 E. & B. 195). (b) I f ,  no tw iths tand ing
A . ’s negligence, B., w ith  reasonable care, could 
have avoided in ju r in g  A ., A . can sue B . : ( T u f f  v. 
W a rm a n ,  5 C, B. N. S. 573 ; R a d le y  v. The  
L o n d o n  a n d  N o rth -W e s te rn  R a i lw a y  C om p any , 
35 L . T. Rep. N . S. 637; 1 App. Gas. 754; D a v ie s  v. 
M a n n ,  10 M. &  W . 546). (c) I f  there has been as 
much w ant o f reasonable care on A ’s p a rt as on
B . ’s— or, in  other words, i f  the proxim ate cause of 
the in ju ry  is the want of reasonable care on both 
sides—A . cannot sue B. Ip  such a case, A . cannot 
w ith  t r u th  say th a t he has been in ju re d  by  B .’s 
negligence; he can on ly  w ith  t ru th  say th a t he 
has been in ju re d  by  bis own carelessness and B.’s 
negligence, and the tw o combined give no cause 
of action a t common law. T h is fo llows from  the 
tw o sets o f decisions already re ferred to. B u t 
w hy in  such a case the  damages should no t be 
apportioned I  do not profess to understand. H ow 
ever, as already stated, the law on th is  po in t is 
settled and no t open to  ju d ic ia l discussion. I f  
now another person is introduced, the same p r in 
ciples w i l l  be found applicable. S ubstitu te  in  
the foregoing cases B. and 0 . fo r  B., and unless
C. is A .’s agent or servant there w i l l  be no 
difference in  the resu lt, except th a t A . w i l l  have 
tw o persons instead of one liable to h im . A . may 
sue B. and C. in  one action, and recover damages 
against them  both, o r he m ay sue them  separately, 
and recover the whole damage sustained against 
the one he sues. See C la r l i v. C ham bers  (38 L . T.
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Bop. N . S. 454; 3 Q. B. D iv . 327), where a ll the 
previous au thorities  wore ca re fu lly  examined by 
the la te L o rd  C hief Justice Cockburn. _ T h is  is 
no doubt ha rd  on the defendant, who is alone 
sued, and th is  hardsh ip seems to  have influenced 
the  cou rt in  decid ing T lio ro g o o d  v. B r y a n  (u ln  
sup .). I n  th a t case the cou rt appears to  have 
tho ugh t i t  ha rd  o il the defendant to make h im  
pay a ll the  damages due to  the p la in t if f,  and th a t 
i t  was no hardsh ip to  the p la in t if f  to  exonerate 
the defendant fro m  l ia b i l i ty  as the p la in t if f  had 
a clear remedy against the m aster o f the omnibus 
in  w h ich  he was a passenger. B u t i t  is d ifficu lt 
to  see the  jus tice  of exonerating the defendant 
from  a ll l ia b i l ity  in  respect of his own wrong, and 
of th row in g  the whole l ia b il ity  on someone who 
was no m ore to  blame than  he. The in jus tice  to  
the  defendant w h ich  the cou rt sought to  avoid is 
common to  a ll cases in  w h ich  a w rong is done by 
tw o  people, and one o f them  alone is made to  pay 
fo r  it .  The ru le  w h ich  does not a llow  of c o n tri
bu tion  between wrongdoers is w hat produces ha rd 
ship in  these cases; bu t the hardship produced 
by  th a t ru le  ( if  re a lly  applicable to  such cases as 
those under discussion) does not ju s t ify  the court 
in  exonerating one o f the wrongdoers fro m  a ll 
respons ib ility  fo r  his own m isconduct, o r fo r  the 
m isconduct of his servants. I  can ha rd ly  believe 
tha t, i f  the p la in t if f  in  T lio ro g o o d  v. B r y a n  (u b i  
s u p )  had sued the proprie tors of bo th omnibuses, 
i t  w ou ld  have been held th a t he had no r ig h t  of 
action against one o f them.

H a v in g  given m y reasons fo r m y in a b ility  to  
concur in  the doctrine  la id  down in  T lio ro g o o d  
v. B r y a n  (u b i s u p ) ,  I  proceed to  consider how 
fa r  th a t doctrine is supported by other autho
ritie s . The cou rt in  decid ing T lio ro g o o d  v. 
B r y a n  (u b i su p .) considered th a t they were 
fo llow ing  B r id g e  v. T h e  G ra n d  J u n c t io n  R a i l 
w a y  (3 M . &  W . 244). In  th a t case a passenger 
in  one tra in  sued the owners of another tra in  fo r 
an in ju ry  caused by a co llis ion  between the two 
tra ins . The defendants pleaded th a t the  collis ion 
was caused in  p a rt by  the negligence of the_ per
sons who had the management of -the tra m  in  
w h ich  the  p la in t if f  was. The cou rt held the plea 
bad, both in  substance and in  fo rm , because the 
plea d id  no t state th a t those who had the manage
m ent of the p la in t if f ’s tra in  could, w ith  o rd ina ry  
care, have avoided the c o llis io n ; and tha t, even 
assuming the negligence pleaded to  be prove'd, the 
plea was bad on the a u th o rity  of B u tte r f ie ld  v. 
F o rre s te r  (11 East, 60), w h ich  was and s t i l l  is a 
pe rfec tly  sound decision. W hen B r id g e  v. _ The  
G ra n d  J u n c t io n  R a i lw a y  C om p any  is  ca re fu lly  
looked at i t  w i l l  be found to  be no a u th o rity  fo r  
the doctrine  la id  down in  T lio ro g o o d  v . B r y a n  (u b i 
s u p ) .  I  cannot f ind  in  B r id g e  v. T h e  G ra n d  
J u n c t io n  R a i lw a y  C o m p a n y  (u b i s u p )  any a']tho - 
r i t y  fo r the proposition th a t the negligence of the 
d r iv e r of an om nibus o r ra ilw a y  tra in  is fo r  any 
purpose to  be regarded as the negligence of the 
passengers in  it .  N o r is there any case p r io r  to 
T lio ro g o o d  v. B r y a n  (u b i s u p )  w h ich  w arrants 
any such proposition. V a n d e rp la n h  v. M i l le r  
(Moo. &  M . 168), w h ich  was re lied upon by M r. 
Barnes as an ea rlie r a u th o rity  in  po in t, is very  
sho rtly  reported. The p la in t if f  was the owner of 
goods on board the  J jo u is a , and he sued the owners 
o f another ship w h ich  ran in to  and sank the 
L o u is a ,  fo r the loss o f the goods. lh e  
p la in t if f  obtained a verd ic t, bu t L o rd  1 enter
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den to ld  the ju r y  th a t, i f  there was fa u lt 
on bo th  sides, the  p la in t if f  cou ld no t re 
cover ; to  enable h im  to  do so, the action m ust be 
a ttr ib u ta b le  e n tire ly  to  the fa u lt of the crew of 
the defendants. T h is  d irec tio n  cannot be 
prope rly  understood w ith o u t know ing more of 
the  facts and pleadings in  the case. E o r any- 
th in g  th a t appears to  the con tra ry, the p la in t if f  
m ay have been the owner o r charte rer o f the 
L o u is a , and the em ployer of those on board of 
her ; or the declaration may have been so drawn 
as to  account fo r  the  d irec tion  th a t the p la in t if f  
could not succeed unless the accident was a t t r i 
butable en tire ly  to  the fa u lt of the crew o f the 
defendants. I  cannot regard th is  ease as an 
ea rlie r il lu s tra t io n  o f the p rinc ip le  la id  down in  
T lio ro g o o d  v. B r y a n  (u b i sup .) N o r is the re la tion  
between ba ilo r o r bailee an element in  the  class 
, r Lases now under consideration, and to  decide 
th is  case on princip les applicable to  ba ilm ents of 
goods w ou ld  be to  proceed on a m isleading 
analogy W a ite  v. T h e  N o r th -E a s te rn  R a i l tv a y  
C o m p a n y  (E. B. & E. 719) is m a te ria lly  d iffe re n t 
from  T lio ro g o o d  v. B r y a n  (u b i s u p ) ,  and was 
decided on a d iffe re n t and pe rfectly  sound 
princ ip le . The p la in t if f  was a ch ild  in  the  care 
of her grandm other, who had taken ticke ts  fo r  
herself and the ch ild  to  go by a tra m  belonging 
to the defendant company. The p la in t if f  was 
in ju re d  in  consequence of the  w ant o f care of 
her grandm other qu ite  as m uch as by the neg li
gence of the defendants, and i t  was very prope rly  
he ld  th a t the defendants were not liable, the re  
was no ob liga tion  or d u ty  on the pa rt o f the de
fendants to  take more care of the p la in t if f  than 
of grown-up persons. The defendants had a 
r ig h t  to  expect th a t proper care w ould be taken 
of the ch ild , and i f  such care had been taken 
there would have been no accident. I  he p la in 
t i f f  sued bo th  in  contract and in  to r t,  b u t the 
same p rinc ip le  applied to  both aspects o f the case. 
In  W a ite ’s case B ram w ell, B . said he tho ugh t 
T lio ro g o o d  v. B r y a n  (u b i s u p )  r ig h t ly  decided, 
b u t on w rong reason ing; b u t the  im portance or 
the case tu rns  en tire ly  upon the reason ing; and 
B ram w ell, B . h im self, when he gave h is ju d g 
m ent in W a ite ’s case, pre ferred to  rest h is decisim., 
no t on T lio ro g o o d  v. B r y a n  (u b i s u p ) ,  b u t on the 
ground on w hich the  cou rt decided i t ,  as already 
mentioned. C h ild  v. H e a r n  (u b i sup .) and A rm 
s tro n g  v. T h e  L a n c a s h ire  a n d  Y o rh s h ire  R a i lw a y  
C o m p a n y  (33 L . T . Bep. N . S. 228 ; L . Bep. 10 Ex. 
47) are the  on ly  o ther oases w h ich requ ire  notice. 
I n  C h ild  v. H e a rn  (u b i s u p )  the p la in t if f  was m  
the employment o f a ra ilw a y  company whose 
d u ty  i t  was to  fence its  line. The defendant was 
the  owner of some pigs w h ich  had got th rou gh  
the fence and upset a tro lle y , whereby the p la in 
t i f f  was h u rt. There was evidence th a t the de
fendant knew th a t his pigs had got th rou gh  the 
fence on previous occasions, and h is negligence 
consisted in  not p reven ting  them  from  so doing. 
The ve rd ic t was fo r  the p la in tiff, h u t the cou rt 
granted a new t r ia l.  P ig o tt, B. c learly  was of 
opin ion th a t the  tru e  cause o f the in ju ry  to  the 
p la in t if f  was the  negligence o f the ra ilw a y  com
pany, and no t the negligence of the defendant. 
The other members o f the  court, B ram w e ll and 
Pollock, B B . concurred in  th is  view, b u t went 
fu rth e r, and expressed th e ir  op in ion  to  be tha t, 
whether the doctrine la id  down in  T lio ro g o o d  v . 
B r y a n  (u b i sup .) was r ig h t o r not, yet the p la in 
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t i f f ,  being a servant o f the ra ilw a y  company 
w h ich  had om itted  to  keep its  fence in  proper 
order, could no t he in  a be tte r position than the 
company w ould  have been in  i f  its  p rope rty  had 
been in ju re d  by the defendant’s pigs, and i f  the 
company had sued h im  fo r such in ju ry . T h is  view  
was again adopted in  A rm s tro n g  v. T h e  L a n c a 
s h ire  a n d  Y o rk s h ire  R a i l tv a y  C o m p a n y  (u b i sup .). 
In  th a t case the p la in t if f  wa.s in  the em ploy of the 
N orth -W este rn  R a ilw ay Company, and was -in
ju red  by a collis ion between a tra in  be longing to 
th a t company and a tra in  belonging to  the de
fendant company. The collis ion was, in  the 
op in ion of the  ju ry , caused by the negligence of 
the servants of both companies, and the judge, at 
the  tr ia l,  d irected the ve rd ic t to  be entered fo r 
the defendants w ith  leave fo r  the p la in t if f  to move 
to  enter the ve rd ic t fo r  h im . The cou rt held 
th a t the ve rd ic t had been r ig h t ly  entered fo r the 
defendants. The cou rt seems to  have though t 
th a t the negligence causing the co llis ion was 
re a lly  th a t of the London and N orth -W este rn  
R a ilw ay Company, and no t th a t o f the defendant 
company, b u t the cou rt d id  not decide the 
case on th is  ground. The cou rt followed 
T h o ro g o o d  v. B r y a n  (u b i sup .), as indeed i t  could 
h a rd ly  avo id doing. B ram w ell, B. though t 
th a t the p la in t if f  could not sue his own employers 
the  London and N o rth -W este rn  R a ilw ay Com
pany, and could not consequently sue the defen
dants, who on ly  con tribu ted  to  the m isch ief and 
were ce rta in ly  not the prox im ate  cause of it .  I f  
the  learned baron meant th a t the negligence of 
the  defendants was no t p a rt o f the proxim ate 
cause o f the in ju ry  to  the p la in t if f,  i t  is obvious th a t 
they were not liable a t a ll. B u t i f  the proxim ate 
cause o f the in ju ry  was the  combined negligence 
o f the tw o  companies, I  confess m y  in a b ility  to  
understand upon w hat p rinc ip le  the p la in t if f  
could be held not en title d  to  sue e ither company, 
or, in  o ther words, to  be w ith o u t remedy. W ro n g 
doers are liab le  to be sued severally, and one of them 
m ay have a defence and the others have none. I  
cannot see w hy a servant should no t sue a person 
who in ju res h im , a lthough his m aster o r a fe llow - 
servant also in ju res h im  a t the  same tim e, and 
so th a t h is in ju ry  is the resu lt of the conduct o f 
bo th  o f the others. B o th  C h ild  v. I l e a r n  (u b i  
sup .) and A m s tro n g  v. L a n c a s h ire  a n d  Y o rk s h ire  
R a i lw a y  C o m p a n y  {u b i sup .) were r ig h t ly  decided 
on the ground th a t the negligences o f the  defen
dants in  those actions were no t the proxim ate 
causes o f the in ju ries  sustained by  the p la in tiffs . 
B u t the reasons fo r which B ram w ell, B. con
sidered th a t the  p la in tiffs  m ust fa il even i f  T h o ro 
good  v. B r y a n  (u b i sup .) was decided on w rong 
grounds, are re a lly  open to  the same objections 
as the doctrine enunciated in  th a t case. T h o ro 
good  v. B r y a n  (u b i sup .) and A rm s tro n g  v. The  
L a n c a s h ire  a n d  Y o rk s h ire  R a i lw a y  C o m p a n y  
a ffirm  tha t, a lthough i f  A . is  in ju re d  by the com
bined negligence o f B. and 0., o r e ithe r o f them, 
he cannot sue 0 . i f  e ither he A . is under the care o f 
B. or is in  his employ. F rom  th is  general doctrine  
I  am compelled m ost respectfu lly  to  dissent. 
B u t, o f course, i f  B. is A . ’s agent o r servant, the 
doctrine  holds good.

In  Scotland the decision in  Thorogood  v. B r y a n  
(u b i s u p )  was discussed and held to be unsatis
fac to ry  in  the case o f H obb s  v. T h e  G lasgow  a n d  
S o u th -W e s te rn  R a i lw a y  C o m p a n y  (3 Sc. Sess. 
Cas. 215). I n  Am erica  the  subject was recently

examined w ith  great care by the Supreme C ourt 
of the U n ited  States in  L i t t le  v. H a c lce tt (14 
Am er. Law  Record, 577), in  w h ich  previous 
E ng lish  and Am erican cases were reviewed, 
and the doctrine la id  down in  Thorogood  
v. B r y a n  (u b i sup .) was d is tin c t ly  repud iated as 
con tra ry  to  sound princip les. In  L i t t l e  v. H a c k e tt 
(u b i sup .) the p la in t if f  was d r iv in g  in  a hackney 
carriage and was in ju re d  by a co llis ion between 
i t  and a ra ilw a y  tra in  on a level crossing. There 
wras negligence both on the p a rt o f the d r iv e r of 
the carriage and on the p a rt of the ra ilw a y  
company’s servants, b u t i t  was he ld th a t the 
p la in t if f  was no t preven trd  by the negligence of 
the d r iv e r o f the carriage in  w h ich  he was from  
m a in ta in in g  an action against ihe ra ilw a y  com
pany. The previous A m erican au thorities  w i l l  
be found re ferred to in  th is  case. I n  th is  coun try  
Th o ro good  v. B r y a n  (u b i sup .) was d is tin c t ly  dis
approved of by  D r. Lu sh ing ton  in  T h e  M i la n  
(u b i s u p ) ,  and even L o rd  B ram w ell, who has gone 
fu r th e r  than any other judge in  upho ld ing  the 
decision, has expressly disapproved o f the grounds 
on w h ich  i t  was based. N o te x t-w r ite r  has 
approved it ,  and in  S m ith ’s Lead ing  Cases the 
comments on i t  are c learly  adverse to  i t  (see 
vol. 1, p. 266, ed it. 6). F o r the reasons above 
stated, I  am o f opin ion th a t the doctrine  la id  
down in  Th o ro good  v. B r y a n  (u b i s u p )  and A r m 
s tro n g  v. T h e  L a n c a s h ire  a n d  Y o rk s h ire  R a i lw a y  
C o m p a n y  (u b i sup .) is con tra ry  to  sound legal p r in 
ciples, and ought not to  be regarded as law. Con
sequently, I  am of opin ion th a t the  decision in  
Toeg’s case and in  A rm s tro n g ’s case ought 
to  be reversed.

L opes, L . J.— Two ve ry  im p o rtan t questions are 
raised by th is  case. F irs t,  does the A d m ira lty  
ru le  as to  jo in t  l ia b il ity  fo r  jo in t  negligence apply 
to  a case lik e  th is  b rough t under the provisions 
of L o rd  Cam pbell’s A c t?  Secondly, can the 
p la in tiffs , o r e ithe r of them, recover against the 
defendants, or, in  other words, is the decision in  
T h o ro g o o d  v. B r y a n  (u b i su p .) good law, and ought 
i t  to  be fo llow ed? The facts of the case have 
been fu l ly  and accurate ly stated. I  agree w ith  
the facts as stated by the ’ o ther members o f the 
court. The general law  of negligence has 
been discussed. I  agree w ith  the law  as 
la id  down and explained. The au thorities  bear
in g  upon th is  case have also been c ited  and 
commented upon. A n d  i f  the case was no t of 
such general im portance, and i f  i t  was no t p ro
posed to  overru le  the law  as acted upon fo r  nearly  
h a lf a cen tury, I  should th in k  i t  superfluous to 
add m y opin ion to  the opinions already so ex
haustive ly  and elaborately expressed. I  shall, 
however, deal w ith  both questions shortly . 
F irs t,  is  the A d m ira lty  ru le  as to  jo in t  l ia b il ity  
fo r  jo in t negligence applicable to  th is  case? 
A cco rd in g  to  the  A d m ira lty  ru le , when both 
vessels are to  blame, the owners and cargo owners 
o f each can recover h a lf th e ir  loss fro m  the other. 
T h is  ru le  before the Jud ica tu re  A c ts  c learly  d id  
no t app ly to  claims b rough t by passengers, o r by 
representatives of deceased passengers, under 
L o rd  Cam pbell’s A c t. Such claim s were not 
b ro ug h t in  the  A d m ira lty  C ourt a t a ll, because 
there was no question o f m aritim e  lien, b u t were 
b ro ug h t in  a cou rt o f common law, in  w h ich  the 
o rd in a ry  ru le  as to  co n trib u to ry  negligence was 
in  force. Since the Jud ica tu re  A cts  the Probate, 
D ivorce, and A d m ira lty  D iv is ion  has ju r is d ic tio n
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concurrent w ith  the other d ivisions to t r y  claims 
of th is  k ind . W hether the A d m ira lty  ru le  as to  
jo in t  l ia b i l ity  fo r  jo in t negligence applies to  th is  
class of cases depends on sect. 25 of the Jud ica tu re  
A c t 1873, sub-sect. 9. I t  is in  these words : “  In  
any case or proceeding fo r damages a ris ing  out of a 
collis ion between two ships, i f  both ships shall have 
been found to  have been in  fa u lt the rules h ith e rto  
in  force in  the C ourt of A d m ira lty , so fa r as they 
have been at variance w ith  the rules in  force in  
the courts o f ¿ommon law, sha ll p reva il.”  The 
ru le  in  A d m ira lty  was on ly to  preva il so fa r as 
i t  conflicted w ith  the ru le  o f common law. B u t 
there never was any con flic t between the A d m i
ra lty  and the common law  ru le . On the p rinc ip le  
A c tio  p e rs o n a lis  m o r i t u r  cum  pe rsona , none of these 
actions could be m ainta ined before the passing 
o f L o rd  Campbell’s A c t, and could not have been 
b rough t in  the A d m ira lty  C ourt before the passing 
of the Jud ica tu re  Acts, when the  A d m ira lty  
C ourt became a branch o f the H ig h  C ourt. I t  is 
clear, too, fro m  Lo rd  Campbell’s A c t th a t th a t 
A c t was never in tended to apply to  a cou rt where 
there was no m achinery fo r a t r ia l  by ju ry , and 
where the damages could not be assessed by a 
ju ry . I  am clear, therefore, th a t the A d m ira lty  
ru le  as to  jo in t l ia b i l ity  fo r  jo in t negligence does 
m t  apply to  the present case.

Secondly, can the p la in tiffs , or e ithe r of them, 
recover against the defendants ? Owen c learly  
cannot, because he was h im se lf to  blame. 
Can Toeg the passenger and A rm s tro n g  the 
engineer, ne ithe r of whom  were in  any way 
to  blame? I f  T h o ro good  v. B r y a n  (u b i sup : ) 
is to be m ain ta ined they cannot, b u t i f  i t  is 
to  be overru led they can. Tho ro good  v. B r y a n  
(u b i sup .) was an action under L o rd  Cam pbell’s 
A c t against the owner o f an omnibus fo r a death 
caused by the negligence o f the d rive r. The 
defendant’s om nibus had 
k ille d  the deceased ju s t 
the  omnibus o f another
had been a passenger. ----- u-----
ju ry  tha t if ,  by the exercise of proper care on 
the pa rt of the omnibus in  which the deceased 
had been, the  in ju ry  m ig h t have been avoided, 
they  should find  fo r  the defendant. The court 
he ld  th is  was a good d irec tion  in  law. N o  w eight 
was attached to  the fac t th a t the  deceased had 
ceased to  be a passenger in  the omnibus w h ich 
con tribu te d  to his death, and i t  seems to  have 
been assumed th a t he was s t i l l  to  be considered a 
passenger. N o r was i t  suggested th a t the  pas
senger was h im se lf to  blame. N o points, how
ever, of th is  k in d  arise in  the cases now before 
the court, as Toeg and A rm s tro n g  were actua lly  
on board one o f the g u ilty  ships, and Toeg and 
A rm s tro n g  were in  no way in  fa u lt. T h a t a 
p la in t if f  cannot recover damages fo r an in ju ry  to  
w h ich he has d ire c tly  con tribu ted is an established 
p rinc ip le  of law , and i t  m atters no t whether tha t 
con tribu tion  consists in  p a rtic ip a tio n  in  the d irec t 
cause o f the  in ju ry , o r in the omission of duties 
which, i f  perform ed, w ould have prevented it .  I f  
the fa u lt, w hether o f omission o r commission, has 
m a te ria lly  con tribu ted  to  the in ju ry , the p la in t if f  
is w ith o u t remedy against one also in  the  wrong. 
So m uch is undisputed law. The converse of th is  
doctrine  ought to  fo llow  as a necessary coro lla ry, 
namely, when one has been in ju re d  by the w rong
fu l act o f another, to  w h ich  he has in  no way con
tr ib u te d , he should be en titled  to  compensation 
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from  the wrongdoer, unless the negligence of 
somebody towards whom  he stands in  the re la tion  
of p rinc ip a l o r m aster has m a te ria lly  con tribu ted 
to  the  in ju ry , in  w h ich  case the negligence is 
im puted to  such p rin c ip a l or m aster, though  he 
in  no way personally pa rtic ipa ted  in  it ,  o r had 
knowledge of it .  I t  cannot be contended th a t 
the d r iv e r of the  omnibus in  T h o ro g o o d  v. B r y a n  
(u b i sup .), o r those in  charge o f the  ship, here 
stood in  the  re la tion  o f p rin c ip a l o r m aster to  the 
in ju re d  persons. The d r iv e r and those in  charge 
o f the  ship were the servants of th e ir  respective 
employers. They selected and h ired  them  ; they 
con tro lled th e m ; they  pa id them ; they  alone 
could discharge them. N e ith e r the d r iv e r ot the 
omnibus nor those in  charge o f the  ship were 
bound to  obey any order o f the in ju re d  persons; 
the  in ju re d  persons could ne ithe r d irec t nor a lte r 
the course o r the  mode o f navigation  o f the  ship, 
nor the destina tion nor mode of d r iv in g  o f the 
omnibus. I t  is  impossible, therefore, to  contend 
th a t the re la tionsh ip  o f m aster and servant existed, 
and th a t the  persons in ju re d  lo s t th e ir  rem edy 
because of the  co n trib u to ry  negligence ot some- 
body under th e ir  con tro l. N o r do the cou rt in  
Tho ro good  v. B ry a n  (u b i s w p )  re ly  upon any such 
re la tionsh ip  between the passenger and the d rive r. 
So fa r  as I  understand the case, they rest th e ir  
judgm en t on the ground th a t the  passenger 
trus ted  the d r iv e r by selecting the p a rtic u la r 
conveyance in  w h ich  he was carried, and the re
fore so iden tified  h im se lf w ith  the  owner and 
the owner’s servants th a t i f  in ju ry  resu lted 
fro m  th e ir  negligence he m ust be considered 
a p a rty  to  i t ;  in  o ther words, to  quote the 
language of Coltm an, J., “  the passenger is 
so fa r  iden tified  w ith  the carriage in  w h ich  
he is tra v e llin g  th a t w ant of care on the  p a rt 
o f the  d r iv e r w i l l  be a defence of the  d r iv e r 
o f the  carriage w h ich  d ire c tly  caused the  in ju ry . 
Maule, J. sa id : “ The passenger chose his own 
conveyance, and m ust take the  consequences ot 
any defau lt o f the d r iv e r he tho ugh t f i t  to  tru s t. 
Cresswell, J. sa id : “  I f  the d r iv e r of the omnibus 
the deceased was in  had by  h is negligence o r w ant 
of due care con tribu ted  to  any in ju ry  from  a 
collis ion, his m aster c learly  could no t m a in ta in  an 
action, and I  m ust confess I  see no reason w hy a 
passenger who employs the d r iv e r to  ca rry  h im  
stands in  any d iffe ren t position.”  W illiam s , J. 
added, “  I  th in k  the passenger m ust fo r  th is  p u r
pose be considered as iden tified  w ith  the person 
having the management of the omnibus he was 
conveyed in .”  I f  the  d r iv e r could be said to  be 
the servant of the passenger these judgm ents 
would be in te llig ib le  and according to  well-estab
lished law. W h a t is meant by the  passenger 
being “ iden tified  w ith  the carriage o r w ith  
the person hav ing  its  management I  am a t a loss 
to  understand. In  A rm s tro n g  v. T h e  L a n c a s h ire  
a n d  Y o rk s h ire  R a i lw a y  C o m p a n y  (u b i sup .) 
Pollock B. said he understood i t  to  mean th a t 
the p la in t if f,  fo r  the purposes of the action, m ust 
be taken to  be in  the same position as the  owner 
of the om nibus o r h is d rive r. I f  th a t is  the 
tru e  explanation, then the passenger, who is blam e
less, is to  be in  the  same position as the d r iv e r 
who com m itted a w ro n g fu l act, o r h is m aster who 
is responsible fo r the negligence of his servant. 
T h is  is in  accordance ne ithe r w ith  good sense nor 
justice , and if ,  again, the  passenger is to  be con
sidered in  the same position  as the d r iv e r o r
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owner, and th e ir  negligence is to be im puted to 
h im , he w ou ld  be liab le  to  th ird  parties. F o r 
instance, in  the case o f a co llis ion between tw o 
omnibuses, where the d r iv e r o f one was en tire ly  
in  fa u lt, every passenger in  the  om nibus free from  
blame would have an action against every pas
senger in  the other omnibus, because every such 
passenger w ou ld  be iden tified  w ith  the d r iv e r 
and is responsible fo r  his negligence. N o r again, 
in  the case ju s t pu t, cou ld any passenger in  the  
other omnibus b r in g  an action against the owner 
o f the  omnibus in  wh ich he was carried, because 
the negligence o f the d r iv e r is to  be im puted  to 
the passenger. I f  the negligence o f the d r iv e r is 
to  he a ttr ib u te d  to  the passenger fo r  one purpose 
i t  w ou ld  be im possible to  say he is no t to  be 
affected by i t  fo r others. O ther cases m ig h t be 
pu t. The m ore the  decision in  Tho ro good  v. B r y a n  
(u b i sup .) is  examined, the  more anomalous and 
indefensible th a t decision appears. The theory 
of the id en tifica tion  o f the passenger w ith  the 
negligent d r iv e r o r owner is, in  m y  opin ion, a 
fa llacy and a fic tion  con tra ry  to  sound law  and 
opposed to  every p rinc ip le  o f jus tice . A  passenger 
in  an omnibus whose in ju ry  is caused by the  jo in t  
negligence o f th a t om nibus and another may, in  
m y opinion, m a in ta in  an action e ith e r against the 
owners o f the omnibus in  w h ich he was carried 
o r the  o ther omnibus o r both. I  am c learly  of 
op in ion th a t T h o ro g o o d  v. B r y a n  (u b i sup .) should 
be overru led. The p la in tiffs  can therefore, in  m y 
opin ion, m a in ta in  th e ir  action, and th is  appeal 
m ust be allowed.

S o lic ito rs fo r  the p la in tiffs , L o w le ss  and Go.
S olic ito rs  fo r  the defendants, P r i tc h a r d  and 
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ADM IRALTY BUSINESS.
Oct. 30 a n d  N o v . 1,1886.

(Before the R ig h t Hon. S ir  J ames H annen, 
assisted by T rinity  M asters.)

T he M onarch, (a )

S a lva g e  —  C om p rom ise  —  A u th o r i t y  o f  s o lic ito r— 
M is ta k e  o f  f a c t— B ig h t  o f  p i lo t  to sa lvage. 

W here, i n  a  sa lvage  a c tio n , the agents o f  the 
p la in t i f f s ’ s o l ic ito r  settle  the p la in t i f f s ’ c la im  
u n d e r  a  m is ta k e  o f  fa c t ,  a n d  one o f  the c la im a n ts  
is  p resen t a t  the com prom ise , a n d  u n d e r  a  m is 
a p p re h e n s io n  o f  the  fa c ts  acquiesces th e re in , such  
com prom ise  is  n o t b in d in g  o n  h im  w h e n  the tru e  
sta te  o f  a f fa irs  is  d iscovered.

T h e  services o f  a  p i lo t  on  a  sa lved  s h ip  a re  n o t  
changed f r o m  those o f  p i lo t  to  s a lv o r  w here  h is  
services cons is t i n  t r i f l in g  ass is tance by h e lp in g  
a t  the  w hee l a n d  w in d la s s .

T his was a salvage action in s titu te d  by  the 
owners, masters, and crews o f the steam-tugs 
E m p re ss  o f  I n d ia  and W ild  B ose, and John 
W illia m s , a p ilo t, against the owners o f the  ship 
M o n a rc h , he r cargo and fre ig h t.

The facts alleged on behalf o f the p la in tiffs  
were as follows :—

(“ ) Reported by J. P. A spinall and B dtleb  A sp in a ll , Eaqrs.,
Barristern-at-Law.

S h o rtly  a fte r 5 p.m. on the 15th Oct. 1886 the 
tw o  steam-tugs E m p re ss  o f  I n d ia  and W ild  Bose, 
of seventeen and eleven tons respectively, were in  
the  B r is to l Channel, proceeding down channel to  
the assistance of vessels w h ich  had been reported 
in  distress, when they observed the fu ll-r ig g e d  
sh ip  M o n a rc h  d r iv in g  up channel s tern f irs t 
towards the F la t H o lm s Is land. The w in d  at 
th is  tim e  was b low ing  w ith  hu rricane  force from  
W .S .W ., and a fea rfu l sea was ru n n in g  up channel. 
S h o rtly  afterw ards i t  was seen th a t the M o n a rc h  
had fa llen  off to  southward, and as i t  was thus 
evident th a t her chains had parted, the tugs 
steamed a fte r her, and overtook her about a m ile  
and a h a lf to  the E .N .E . o f the F la t Holms. 
Meanwhile those on board the M o n a rc h  had been 
t ry in g  to  get her under command by se tting  sail, 
b u t the  sails were blown away before they could 
he set. A f te r  g reat d iff ic u lty  and danger the 
W ild  Bose  was made fast to  the  M o n a rc h , bu t 
w h ils t the E m press  o f  I n d ia  was g e ttin g  fast she 
unavoidably came in to  co llis ion  w ith  the  W ild  
Bose, and in  order to clear the rope of the W ild  
Bose  had to  be le t go. A f te r  some tim e  both 
tugs succeeded in  g e ttin g  made fast, and a t about 
6.45 p.m. began to  tow  the M o n a rc h  towards New 
po rt. A s  the vessels approached the entrance to 
the r iv e r  Usk the hawser o f the W ild  Bose  parted, 
A s i t  was impossible, in  the  then state o f the 
weather, to  replace it ,  the E m p re ss  o f  I n d ia  alone 
continued the towage. Subsequently the W ild  
Bose  managed to  get a w arp ing  line  fast to  the 
M o n a rc h ’s quarter. A f te r  they had made the 
r iv e r  the M o n a rc h  sheered over towards the 
eastern bank, causing the E m p re ss  o f  In d ia 's  rope 
to  pa rt, and the M o n a rch  a t about 8.30 p.m. fe ll 
broadside on the soft mud, where she was in  a 
position o f safety. N ex t m orn ing  she floated and 
was towed in to  the A lexandra Dock.

The m aster of the M o n a rc h  was on shore a t the 
tim e  the services were rendered. The p la in t if f  
(John W illiam s) had been engaged to  p ilo t the 
vessel to  sea, and alleged tha t, on the anchors 
dragg ing , he had g iven orders to  s lip  the anchors 
and set sail, and tha t he had helped a t the  wheel 
and w indlass, and had by  h is exertions and 
advice m a te ria lly  assisted in  g e ttin g  the  vessel 
in to  a position o f safety.

The defendants alleged th a t on the  15th Oct. 
1886 the M o n a rc h , a fu ll- r ig g e d  ship o f 1187 tons 
reg ister, was a t anchor between B a rry  Is lan d  and 
S u lly  Is land, be ing in  the course o f a voyage from  
C a rd iff to  Yokohama. The p ilo t, John W illiam s, 
had been engaged to  p ilo t the ship to  sea, and 
was in  the  meantim e on board fo r  a charge of 
10s. a day. O n the vessel commencing to  drag 
her anchors i t  was deemed pruden t to  s lip  her 
cables and p u t her under sail. S a il was there
upon set, and the M o n a rc h  proceeded on the p o rt 
tack  a t a speed o f about three kno ts an hour. 
W hen the services o f the tugs were accepted the 
M o n a rc h  was pe rfectly  t ig h t,  and in  no im m ediate 
danger. The defendants also denied th a t there 
was danger to  the  tugs in  rendering  the services.

The value o f the M o n a rc h  was 40001, of her 
cargo 900?., and of her fre ig h t 288?.

Paragraph 12 of the defence was as fo llo w s :
The plaintiffs, by their agent, the owner of the 

Empress of Ind ia , on the 27th inst., after considerable 
bargaining, agreed to accept the sum of 3501. in settle- 

I ment of the said services, which sum was thereupon 
I paid by the defendants, and also received in exchange
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a receipt fo r the same, to which they crave leave to 
refer.

The receipt above re fe rred  to  was as fo llow s : 
Received of Messrs. Thomas Cooper and Co. the sum 

of 3501. in  fu ll and final discharge of a ll claims by the 
owners, masters, and crew of the steam-tugs Empress 
of Ind ia  and Wild Rose, and John Williams, ofEleanor- 
street, Cardiff, and all matters in dispute in this action, 
w ith the exception of costs, which are to be taxed in the 
usual way as between party and party.

This receipt was signed by  Messrs. Ing ledew, 
Ince, and Colt. F rom  the evidence on th is  po in t 
i t  appeared th a t an offer o f 3501. had been made, 
and th a t Messrs. Ingledew, Ince, and Vachell, 
the p la in tiffs ’ so lic itors at C ard iff, had telegraphed 
to  th e ir  London agents, Ingledew, Ince, and Colt, 
to  accept the 350?. as i f  paid in to  court, m eaning 
thereby th a t paym ent of the  cheque fo r  350?. 
should be tan tam oun t to  a paym ent in to  court, 
leaving them  at lib e r ty  to  accept o r re ject i t  as a 
tender. The London agents m istook the pu rp o rt 
of the telegram , and understood i t  to  mean th a t 
they were to  accept 350?. in  fu l l  satisfaction of a ll 
the p la in tiffs ’ claims. M r. Strong, the managing 
owner o f the E m p re ss  o f  I n d ia ,  happened to  be in  
London, and on the 27th Oct. was at the office of 
Messrs. Ing ledew, Ince, and Colt. H e was then 
in fo rm ed of the telegram , and an in te rv iew  then 
took place between the defendants’ so lic ito rs and 
the agent o f the p la in t if fs ’ solic itors. M r. S trong, 
ac ting  under the im pression th a t the  parties in  
C a rd iff had seen f i t  to  accept the  350?., re lu c ta n tly  
consented to  take such sum, and the above receipt 
was given. O n the m istake being ascertained the 
acceptance of the  350?. was at once repud iated by 
the p la in tiffs .

F in la y ,  Q.C. and P y k e  fo r the p la in tiffs .— This 
compromise was effected under a m istake of fact, 
and is therefore no t b ind ing . Even a settlem ent 
made by counsel in  cou rt is no t b in d in g  i f  made 
in  ignorance of m a te ria l facts, though  w ith  the 
c lie n t’s a u th o r i ty :

Furnival v. Bogle, 4 Russ. 142.
Moreover, an agent is no t c lothed w ith  au tho
r i t y  fo r  a ll purposes, and even i f  there were no 
m istake i t  would be suffic ient to  set aside the 
compromise to  show th a t he had no a u th o r ity  : 

Tates v. Freckleton, 2 Doug. 623.
The p la in tiffs  are therefore en titled  to ask the 
court fo r  an award considerably in  excess of the 
350?. The services were o f a. very  valuable 
character. The p ilo t  is  en title d  to  salvage 
reward.

S ir W a lte r  P h il l im o re  and B a rn e s  fo r  the defen
dants.— I t  is contended on ly  as against the 
E m press  o f  I n d ia  th a t the compromise is b ind ing. 
As against the  other salvors we do no t ask to 
enforce it .  I t  is im m a te ria l w hether the  com
promise arose th rou gh  a m istake or not. M r. 
S trong ad m itted ly  acquiesced in  it ,  and therefore 
the cou rt should not go behind the compromise : 

Griffiths v. Williams, 1 Term. Rep. 710.
The cou rt refuses to  inqu ire  in to  the a u th o rity  
of counsel to  compromise, and w i l l  ho ld  the com
prom ise b in d in g  on the c lien t subject to  any 
remedies the c lien t m ay have against his so lic ito r 
fo r  com prom ising w ith o u t a u th o r ity :

Swinfen v. Swinfen, 25 L. J. 303, 0. P .;
Chambers v. Mason, 28 L. J. 10, E x .;
Thomas v. Harris, 27 L. J. 353, Ex.

I t  is also subm itted  th a t 350?. is in  fac t an

adequate rew ard  fo r the services rendered. A s 
to  the  c la im  o f the  p ilo t, i t  is contended th a t his 
services were never converted in to  those o f 
salvage. H e  was on board fo r  the purpose o f 
p ilo t in g  the ship, and has been pa id in  respect of 
his services.

F in la y ,  Q.C. in  rep ly .

S ir James H annen.— I  am glad th a t I  have 
been relieved from  the necessity of g iv in g  a de
cision upon a question w h ich  has been raised as 
to  the effect o f the alleged settlem ent w ith  the 
p la in tiffs , who had not assented to  the com
promise, and I  th in k  th a t the course taken by  the 
defendants in  a d m ittin g  th a t they do no t contend 
th a t the compromise is b in d in g  against the  W ild  
Rose and the p ilo t is h ig h ly  cred itab le to  them. I  
am s till ,  however, called upon to  g ive a decision as 
to  the effect o f the transaction between the defen
dants’ so lic itors and the agents of the  p la in t if fs ’ 
so lic itors on the  c la im  of the E m p re ss  o f  In d ia .
I  am of the opin ion th a t the  owners o f the 
E m p re ss  o f  I n d ia  are, in  the circumstances, no t 
bound by the agreement, and I  so decide, fo r  the 
fo llow ing  reasons : M r. S trong  was under the 
im pression th a t h is so lic itors, who also repre
sented the other cla im ants, had agreed to  take 
350?. in  f u l l  discharge of th e ir  cla im , and he under 
th a t m istaken apprehension o f the facts d id  g ive 
assent to  the  whole of the claim s heing settled on 
th a t basis. B u t, as no arrangem ent was made 
as to w hat apportionm ent should be made, I  do 
no t know how i t  would be possible fo r  me to  
apportion i t  so as to  b ind M r. Strong, w h ile  the 
other cla im ants are to  be released from  the settle
ment. The ground, therefore, upon w h ich  m y 
judgm ent rests is, th a t there was a m isappre
hension of fac t on M r. S trong ’s p a rt as to  the 
compromise by the o ther claim ants, and a com
prom ise made under a m istake by one c re d ito r as 
to som ething done by others does no t b ind  h im . 
I  also th in k  i t  clear th a t M r. S trong, though he 
acquiesced re lu c ta n tly  in  ta k in g  350?., ev iden tly  
considered 400?. as no t unreasonable. H e bar
gained fo r  400?., and when the o ther side w ou ld  
no t g ive i t  h im  he consented to  take 350?. H is  
conduct, therefore, has a bearing on the question 
o f how m uch should be pa id fo r  the services. I  
however consider the settlem ent no t to  be b ind ing , 
and m ust therefore proceed to  consider the  re
spective claims. .

The occurrences p r io r  to  the M o n a rc h  c learing 
the F la t H o lm s are o f l i t t le  importance, be
cause when the tugs a rrived  she had by her 
own manœuvres avoided th a t d iff ic u lty , and 
had proceeded some considerable way towards 
the r iv e r  Usk. The p ilo t said th a t i f  the  sails 
had held he w ou ld  have tr ie d  to  p u t he r on 
the m ud to the west of the Usk, b u t th a t i f  they 
had no t held, w h ich  is alleged to  have been the 
danger from  w h ich the tugs saved the vessel, she 
w ould have d riven  ashore on the coast where i t  is 
hard  sand, and m ust have become a to ta l wreck. 
Now i t  appears from  the chart, and from  the 
experience of one of the E ld e r B re th ren, th a t th a t 
representation is no t correct, and th a t there is a 
m ud soil on the east as w e ll as on the  west of the 
r iv e r  Usk. Even, therefore, i f  her sails had not 
held I  am advised th a t there was no extreme 
danger, and tha t, as she was then protected by 
Lavernock P o in t, the  danger a ris ing  fro m  the 
weather was g rea tly  dim inished, and th a t there
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was no reason to  fear the extreme resu lts w h ich  the 
p ilo t has p ic tu red  to  us. O f course nobody would 
choose in  such weather to  go ashore, even on soft 
mud, and fro m  th a t danger the p la in tiffs  saved the 
vessel, fo r  w h ich  they are en titled  to  libe ra l com
pensation. The question is w hether 3501. is suf
fic ient, We have ca re fu lly  considered the m atter, 
and we are o f opin ion th a t th is  sum is not su f
fic ient. There being a s lig h t difference in  the  value 
o f the tugs, and in  the adm itted  services of each, 
we award 2351. to  the E m p re ss  o f  I n d ia ,  and 2151. 
to  the W ild  Rose, m ak ing  1001. more than the 
am ount tendered. W ith  regard to  the  p ilo t ’s 
cla im , the question is whether his services were 
changed by reason o f the p e ril in  w h ich  the ship 
was. T ha t seems to be a question pecu lia rly  fo r 
the T r in i ty  B re th ren, and I  have adopted th e ir  
op in ion th a t th is  c la im ant’s services were not 
changed from  those of a p ilo t to  those of a salvor. 
W ha t was in  fac t the na ture  of h is so-called 
salvage services ? H e took a tu rn  at the wheel 
and helped a t the windlass, th ings  w h ich  i t  was 
on ly  n a tu ra l and proper he should do. B u t 
such t r i f l in g  services can g ive  h im  no cla im  to 
salvage.

S o lic ito rs fo r  the plaintifEs, In g le d e w , In c e , and 
C o lt.

S olic ito rs  fo r  the  defendants, T h o m a s  Cooper 
and Co.

H O U SE O F LO R D S.

N o v . 15,16, a n d  D ec. 7, 1886.
(Before the  L ord Chancellor (H a lsbu ry), Lords 

B lackburn and W atson.)
R oyal E xchange Shipping Company v . D ixon, (a)

ON APPEAL PROM THE COURT OP APPEAL IN  
ENGLAND.

C a rr ia g e  o f  goods— B i l l  o f  la d in g — E x c e p tio n  o f  
je tt is o n — Goods c a r r ie d  o n  deck a t  s h ip o w n e rs ’ 
r is k .

C argo  c a r r ie d  on  deck a t  the  sh ip o w n e rs ’ r is k ,  in  
v io la t io n  o f  the  co n tra c t c o n ta in e d  i n  the b i l ls  o f  
la d in g ,  b u t w i th  the know ledge  a n d  acquiescence 
o f  the sh ip p e r, w as  p ro p e r ly  je tt is o n e d  i n  the  
course o f  the  voyage.

H e ld  (a f f irm in g  the ju d g m e n t o f  the c o u rt be low ), 
th a t the case d id  n o t come w i t h in  a n  exception in  
the  b i l ls  o f  la d in g  re lie v in g  the s h ip o w n e r f r o m  
l i a b i l i t y  i n  respect o f  goods je tt is o n e d , a n d  th a t  
the  indo rsees o f  the b i l ls  o f  la d in g  co u ld  recover 
the  v a lu e , a n d  th a t the cause o f  dam age  w as  n o t 
too rem ote.

T his was an appeal from  a judgm en t of the C ourt 
of Appeal (B re tt, M .R., Baggallay, and Bowen,
L .JJ .), who had reversed a decision o f Cave, J. in  
an action tr ie d  before h im  a t L iverpoo l, w ith o u t 
a ju ry ,  a t the  Sum m er Assizes 1884.

The question raised was, whether the respon
dents were e n titled  to  recover fro m  the appellants 
the sum of 14871., in  respect o f the  short de live ry 
to  the respondents o f co tton  shipped on board the 
appellants’ vessel, the E g y p t ia n  M o n a rc h , a t New 
Orleans fo r L iverpool.

The appellants were shipowners, and the re
spondents were cotton merchants a t L iverpool. 

The action was brought against the shipowners

in  respect o f cotton carried  on deck and p ro pe rly  
je ttisoned d u rin g  the voyage.

B y  the b ills  o f lad ing  i t  was provided th a t the 
shipowner should not be liab le  in  respect of 
goods je ttisoned, or lo r  the “ negligence or 
de fau lt of m aster o r o ther persons in  the service 
of the ship, w hether in na v ig a ting  the ship or 
otherwise, and a ll and every the dangers and 
accidents o f the sea and o f navigation o f w hat
ever na ture o r k in d .”  The respondents asserted 
th a t the cotton had been im properly  stowed by 
being carried upon instead of under the deck. 
The cargo was shipped under fou r b ills  of lading, 
three o f w h ich  contained the words “  under 
deck.”

In  rep ly  to the charge of im p rope rly  stow ing 
the goods, the appellants endeavoured to set up 
a practice in  regard to shipments of cotton from  
New Orleans to  L iverpoo l, under w h ich cotton 
was carried  on deck at the shipowner’s risk , 
w ith  the acquiescence of the shippers.

Cave, J. he ld th a t under the custom the appel
lants were no t liab le  fo r  the loss of the cotton, 
b u t his decision was reversed by the C ourt of 
Appeal, as above mentioned.

The shipowners appealed.
S ir H .  D a ve y , Q.C. and H a ld a n e ,  fo r  the  ap

pellants, contended th a t the respondents were 
bound by the term s of the b i l l  o f lading, under 
w h ich the  shipowners were no t liab le  fo r  goods 
je ttisoned. The shippers m ust be taken to  have 
known of, and to  have assented to, the practice of 
c a rry in g  cargo on deck a t the shipowner’s risk , 
w h ich  included damage by  sea water, &c., w h ich  
w ou ld  be the d ire c t consequence of- deck stowage. 
B u t the  breach o f con tract in  c a rry in g  on deck 
was not the p rox im ate  cause of the je ttison, 
w h ich  is adm itted  to  have been proper under the 
circum stances. They cited

Milward  v. Hibbert, 3 Q. B. 120 ;
M ille r v. Tetherington, 6 H. & N. 278 : 7 H. &N . 

954 •
Wright v. Marwood, 45 L. T. Rep. N. S. 297 ; 4 Asp. 

Mar. Law Cas. 451; 7 Q. B. Div. 62 ;
Burton v. English, 49 L. T. Rep. N. S. 768 ; 5 Asp. 

Mar. Law Cas. 187 ; 12 Q. B. Div. 218 ;
Steel v. State Line ¡Steamship Company, 37 L. T. 

Rep. N. S. 333 ; 3 Asp. Mar. Law Cas. 516 ; 3 
App. Cas. 72.

S ir  C. R u s s e ll, Q.C., Cohen, Q.C., F re n c h , Q.C., 
and B a rn e s , fo r  the  respondents, m ainta ined th a t 
there was no consent to  the goods being carried 
on deck, and the shipowner was liab le , and was 
no t protected by the clause in  the b i l l  o f lading. 
The damage was no t too remote. They c ited

Stephens v. Australasian Insurance Company, 27 
L. T. Rep. N. S, 585; 1 Asp. Mar. Law Cas. 458 : 
L. Rep. 8 C. P. 18 ;

Davis v. Qarrett, 6 Bing. 716;
Scaramanga v. Stamp, 41 L. T. Rep. N. S. 191; 4 

Asp. Mar. Law Cas. 295 ; 4 C. P. Div. 316 ;
Bartlett v. Pentland, 10 B. & C. 760 ;
Gould v. Oliver, 2 M. & G. 208.

H a ld a n e  was heard in  reply.
A t  the conclusion of the argum ents, th e ir  Lo rd - 

ships took tim e to  consider th e ir  judgm ent.

Dec. 7.— T he ir Lordships gave ju dg m en t as 
fo llo w s :—

The L ord Chancellor (H a lsbu ry).— M y L o rd s : 
In  th is  case the respondents, indorsees of fou r 
b ills  o f lad ing  o f certa in  co tton  shipped on board 
the appellants’ screw steamer E g y p t ia n  M o n a rc h ,(a) Reported byC. E. M ald en , Esq., Barrister-at-Law.
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sue the appellants, the  owners of the steamer in  
question, fo r the  non-delivery to  them  in  L iv e r 
pool of certa in  portions of the  cotton, wh ich were 
je ttisoned d a rin g  the voyage by reason o f the 
E g y p t ia n  M o n a rc h  having taken the ground. The 
cotton in  question was stowed on deck, and, w ith  
respect to  three of the b ills  o f lad ing, i t  w i l l  not be 
denied th a t the b ills  of lad ing  themselves ex
pressly s tipu la ted  th a t the cotton should be 
stowed under deck. W ith  respect, however, to 
the fo u rth  b i l l o f lad ing, the words “  under deck ”  
are no t to  be found in  it .  I t  appears to  me tha t 
there is no real difference between the b ills  of 
lading. E xp re ss io  eo rum  quos ta c ite  in s u n t  n i h i l  
o p e ra tu r, and I  th in k  i t  is clear, therefore, tha t 
th is  cotton was carried  under a contract tha t i t  
should be stowed under deck. The exception in  
the b ills  of lad ing of “  je tt is o n ”  cannot ava il the 
shipowners, who broke th e ir  contract in  stow ing 
the cotton upon deck, and thereby d ire c tly  caused 
the loss to  the merchants. That th is  would be 
the general law was not, indeed, d ispu te d ; b u t i t  
was said th a t a practice prevailed at L iverpoo l, so 
extensively practised th a t i t  m ust have been 
known to  the p la in tiffs , of load ing cotton upon 
deck. B u t the very  same evidence w h ich  esta
blished the practice, established also th a t the 
shipowners pa id  fo r  any damage re su ltin g  from  
the practice. Now, as they could on ly  be called 
upon to  pay as fo r  a breach o f th e ir  contract, i t  
follows th a t the supposed practice established no 
more than  th is , th a t a great many people in  
L ive rpoo l were in  the hab it of ac ting  in  breach of 
the contract in to  w h ich they had entered, and 
were in  the hab it o f paying damages when in ju ry  
resu lted from  such breach. How  such a practice 
can be supposed to  affect tjhe con tractua l relations 
of m erchant and shipowner, I  am w h o lly  a t a loss 
to  unde rs ta nd ; o r how the genera lity  of such a 
practice could a lte r the legal r ig h ts  of the parties 
more than a single example, i t  is  equally d iff ic u lt 
to  discover. E ve ry  ca rrie r by land as by water, 
when he breaks his contract, and causes damage 
thereby, is liable to-be called upon to make good 
the dam age; b u t how such a lia b ility ,  and con
stant submission to  damages fo r such lia b ility ,  
can license the supposed breach, is a problem  th a t 
has never been solved. I  have had some d iff i
c u lty  in  understand ing the suggestion th a t the 
cause o f damage was too remote to  g ive rise to  
the c la im  now made. I  could imagine a state of 
facts in  which, though  I  should not agree w ith  it ,  
the argum ent would be in te llig ib le . In  th is  case 
f t  is ha rd ly  susceptible o f plausible statement. 
The je ttiso n  of th is  cargo was the d irec t resu lt of 
its  be ing stowed upon deck. I  am therefore of 
opinion th a t the judgm ent of the C ourt o f Appeal 
snould be affirmed, and the appeal dismissed w ith  
costs, and I  move you r Lordsh ips accordingly.

L o rd  B lackburn.— M y Lords : In  th is  case I  
have had considerable d iff ic u lty  in  understand ing 
what the ground was upon w hich Cave, J . decided 
below; but, upon the best consideration which 
I  can give to  it ,  I  th in k  th a t there has been a 
misapprehension upon his pa rt, and th a t re a lly  the 
po in t which in  his im ag ination  had arisen d id  not 
arise. Upon the  facts i t  appears, as the Lo rd  
Chancellor has ju s t stated, th a t the case rea lly  
comes to  th is  : the  goods were shipped on board, 
and probably w ith  the knowledge, or at least 
w ith ou t any objection on the p a rt of the shippers, 
Were p u t on the deck, on w h ich they ought no t to

have been put. T ha t being so, I  qu ite  agree tha t 
the judgm ent o f the C ourt of Appeal is r ig h t.

I io rd  W atson.— M y Lo rds : N o tw iths tan d in g  
the able argum ent addressed to  us on behalf of 
the appellants, I  have come w ith o u t d ifficu lty  
to  the conclusion th a t the judgm ent o f the 
C ourt of Appeal is r ig h t. The appellants d id  
not m a in ta in  th a t they have established a 
proper m ercantile  custom, which, i f  not ex
cluded by the term s of the b ills  o f lading, 
would become an im p lied  te rm  o f the contracts 
thereby constituted. B u t i t  was said th a t a 
practice had been adm itted  by the respondents, 
w h ich  was described as “ a practice to ca rry  
goods on deck from  New  Orleans to  L ive rpoo l at 
the r is k  of the shipowner.”  F rom  an examina
tion  o f the statements and concessions m u tu a lly  
made in  the course o f the t r ia l before Cave, J., 
I  am satisfied th a t the on ly practice u ltim a te ly  
alleged by the appellants, and adm itted  by the re 
spondents, was in  substance th is  : th a t owners of 
vessels tra d in g  between New Orleans and L iv e r 
pool were in  the hab it of stow ing goods on deck 
in  v io la tio n  o f th e ir  con tract w ith  the shipper, 
they accepting fu l l  respons ib ility  fo r  the conse
quences. Such being the  state of the  facts, i t  
appears to  me to  be absolutely im m ateria l, so fa r 
as concerns the l ia b i l ity  of the shipowner, whether 
the shipper knew or was ju s tifia b ly  igno ran t of 
the  practice. Shippers who are aware o f the 
existence of such a practice, and do not object to  
it ,  cannot be said to  have consented to  a m od ifi
cation of the con tract embodied in  th e ir  b ills  of 
lad ing. T he ir non-interference m erely im plies 
th a t they do no t th in k  i t  necessary to  prevent a 
devia tion from  the contract, because they are 
satisfied of the shipowner’s a b ility  to  make good 
a ll loss a ris ing  from  his having broken it .  In  
short, the l ia b il ity  of the shipowner upon each 
occasion of deck stowage under the adm itted  
practice is precisely the same w ith  the l ia b il ity  
w h ich  he would incu r, in  the absence of any such 
practice, by stow ing goods on deck, on one occa
sion, in  v io la tion  of his con tract to  carry, and 
w ith o u t the knowledge of the shipper.

A n  in te resting  argum ent was addressed to 
5'ou r Lordships by the appellants’ counsel as to 
the extent to  which the law of Eng land adm its 
claims fo r con tribu tion  in  respect of deck cargo 
properly  je ttisoned ; and a ll the au thorities, from  
M ilw a r d  v. H ib b e r t  (3 Q. B. 120) to  B u r to n  v. 
E n g lis h  (49 L . T. Rep. N . S. 768; 5 Asp. Mar. 
Law  Cas. 187; 12 Q. B. D iv . 218), were re
fe rred to  and critic ised. In  the view w h ich  I  
take o f the real character of the practice upon 
w h ich  the appellants re ly, ne ither th a t argum ent 
nor the au thorities  cited in  the course of i t  have 
any bearing upon th is  case. I t  was adm itted  
th a t the general ru le  of law excludes such cla im  
of c o n tr ib u tio n ; and i t  was not seriously d is
puted th a t the decisions w h ich establish certa in 
exceptions fro m  th a t ru le  e ithe r a ffirm  o r assume 
th a t the je ttiso n  of goods placed on the  deck o f a 
seagoing vessel, not under contract w ith  the 
shipper, bu t by the act of the shipowner, and at 
his risk , cannot g ive rise  to  any cla im  of average, 
whether general o r pa rticu la r. To ad m it an 
exception in  these circumstances w ou ld  be tan ta 
m ount to  an abo lition  of the general rule. Of 
the 120 bales o f the respondents’ cotton w h ich 
were stowed on the deck of the E g y p t ia n  M o n a rc h
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by the appellants, 95 bales were carried under 
b ills  of lad ing  which bore th a t the cotton was 
“  under deck,”  and 25 bales under a b i l l  of lad ing  
in  w h ich the same cond ition  of stowage was 
im plied. A ccord ing ly , at the  tim e when je ttison 
was made o f those 120 bales, they were being 
carried in  bieach of the contract, and were not 
w ith in  the exceptions specified in  the b ills  of 
lad ing, which have exclusive reference to goods 
safely stowed under hatches. In  these c ircum 
stances I  cannot doubt tha t the appellants are 
liab le  to  pay to  the respondents the value of the 
120 bales, seeing th a t they cannot make de livery 
in  term s of th e ir  contract and have no legal 
excuse fo r  th e ir  fa ilu re  to  deliver. I t  was argued 
th a t the actual cause of damage was too remote 
to  found any cla im  against the  appellants ; but 
th a t argum ent appears to  me to  be at variance 
w ith  the p rinc ip le  la id  down by T inda l, C.J. in  
D a v is  v. G a rre tt (6 B ing. 716), w h ich  has been 
recognised and acted upon in  subsequent deci
sions. I t  was also argued th a t the respondents 
were not en tited  to  recover the fu l l  value of the 
cotton, because i t  was said th a t i f  a ll the cargo had 
been below deck i t  w ould have been necessary to 
je ttiso n  pa rt of it ,  and, consequently, th a t these 
120 bales would have been liable in  a sum, by way 
of general average con tribu tion , w h ich  ought to  
be deducted in  ca lcu la ting damages fo r the pur- 

oses o f th is  suit. W hether the  appellants could 
ave made out such a defence, i t  is in  m y opinion 

unnecessary to  consider. I t  is no t even indicated 
in  the pleadings, and tho evidence before us 
affords no m ateria ls fo r  ra is ing  o r disposing of 
any such question.

O rd e r a p p e a le d  f r o m  a ff irm e d , a n d  a p p e a l d is 
m issed  w i th  costs.

Solic ito rs fo r  the appellants, M c D ia r m id  and 
T e a the r.

Solic ito rs fo r the respondents, G regory , B o w -  
diffies, and Go., fo r H i l l ,  D ic k in s o n , and Go., L iv e r 
pool.

JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL.

N o v . 26, 30, a n d  Dec. 18,1886.
(Present : The R ig h t Hons. Lords Bramwell, 

H obhocse, and H erschell, S ir B arnes Pea
cock, and S ir R. Couch.)

Colonial I nsurance Company op N ew Z ealand
AND OTHERS V. ADELAIDE MARINE INSURANCE 
Company, (a)

ON APPEAL PROM THE SUPREME COURT OP SOUTH 
AUSTRALIA.

M a r in e  in s u ra n c e — In s u ra n c e  “  a t  a n d  f r o m " — 
M e a n in g  o f  w o rd  “  c a rg o ” — In s u ra b le  in te re s t— 
Loss before lo a d in g  com pleted.

T h e  w o rd  “  cargo  ”  is  a  w o rd  susceptib le  o f  d iffe re n t 
m e a n in g s  i n  d iffe re n t con trac ts , a n d  m u s t be in te r 
p re te d  w i th  reference to the context.

T h e  respondents, w h o  h a d  agreed w ith  M ., the 
c h a rte re r o f  a  s h ip , to  in s u re  a  cargo o f  w hea t, 
a p p lie d  to the a p p e lla n ts  to  h o ld  them  covered  

f o r  a  p o r t io n  o f  the r is k  “  a t a n d  f r o m  T . to the 
U n ite d  K in g d o m .”  T h e  a p p e lla n ts  re p lie d , “  I n  
accordance w ith , y o u r  w r i t te n  request . . . yo u
ewe hereby h e ld  p r o v is io n a lly  in s u re d  . . .

(a) Reported by C. E. M ald hn , Esq., Barrister-at-Law.

o n  w hea t ca rgo  ■ . . f r o m  T . to  the U n ite d
K in g d o m .”  M . h a d  p u rc h a s e d  the  ca rgo  f r o m  
t h i r d  p a r tie s  u p o n  the te rm s th a t the goods sh o u ld  
be a t  the r is k  o f  M ., as the y  w ere p u t  o n  b o a rd  
the sh ip . T h e  s h ip  a n d  cargo  w ere  lo s t by  p e r i ls  
in s u re d  a g a in s t a t  T ., w h e n  a  p o r t io n  o n ly  o f  the 
ca rgo  w as o n  board.

H e ld  (a ff irm in g  the ju d g m e n t o f  the co u rt be low ),
(1) T h a t, on  the tru e  c o n s tru c tio n  o f  the a p p e l
la n ts ' le tte r, the c o n tra c t w as to in s u re  “  a t  a n d  
f r o m  ”  T . ; (2) T h a t the  r is k  com m enced as soon 
as a n y  p o r t io n  o f  the w hea t w as on  board-, (3) 
T h a t M .,  the p u rc h a s e r, w ho  w as h im s e lf  the 
c h a rte re r o f  the s h ip , h a d  a n  in s u ra b le  in te re s t in  
the w h e a t w h ic h  h a d  been sh ip p e d , the r ig h t  o f  
possession a n d  the r ig h t  o f  p ro p e r ty  be ing vested 
i n  h im .

Anderson v. M orice (35 L .  T . B e p . N .  S . 566 ;
3 A sp . M a r .  L a w  Gas. 290; 1 A p p . Gas. 713)
d is tin g u is h e d .

A  m a n  m a y  have a n  in s u ra b le  in te re s t in  goods f o r  
w h ic h  he has n e ith e r  p a id ,  n o r  become lia b le  to p a y .

T his was an appeal by the  Colonia l Insurance 
Company o f New  Zealand, defendants, in  an 
action b rough t against them  and W a lte r Reynell 
and Charles A ug us t Reinecke by the respondents 
in  the Supreme C ourt of South A us tra lia , from  a 
judgm ent o f the fu l l  cou rt dated the  27th Nov. 
1884, whereby the cou rt ordered an appeal from  
the  ju dg m en t, dated 19th Sept. 1884, o f W ay, 
C. J., in  favour o f the respondents, to  be dismissed 
w ith  .costs.

The action was brought in  the year 1883 by the 
respondents against bo th the  appellants to  en
force against the f irs t  appellants a con tract of 
reinsurance, and to recover from  them a certa in 
sum payable thereunder, w ith  damages, and in 
the a lte rna tive  against the  second appellants, 
damages fo r breach of w a rra n ty  o f th e ir  a u th o rity  
to  enter in to  the said contract on behalf o f the 
f irs t  appellants.

The first-nam ed appellants in  th e ir  defence 
traversed m ost of the allegations in  the cla im , 
and the o ther appellants in  th e ir  defence d id  the 
same, b u t pleaded th a t they had a u th o rity  from  
the f irs t  appellants to  enter in to  the con tract in  
question, and th a t i t  was ra tifie d  by the firs t 
appellants.

The action came on fo r t r ia l  on the  27th M ay 
1884, before W ay, C.J.

The circumstances w h ich  gave rise to  the 
action were as fo llo w s :— The respondents were 
a company d u ly  incorporated by an A c t of P a r
liam ent o f South A us tra lia , and ca rry in g  on busi
ness of m arine and fire  insurance in  Adela ide and 
elsewhere. The appellants, the Colonia l In s u r
ance Company of New Zealand, were a company 
du ly  incorporated under and according to the law 
of New Zealand, and ca rry in g  on business (in te r  
a l ia )  of m arine insurance in  New  Zealand, and 
also a t Adela ide and elsewhere, and at the tim e  of 
the m atters in  question the appellants Reynell 
and Reinecke were the local agents and managers 
a t Adela ide of the appellants, the Colonia l In s u r
ance Company of New Zealand, and d u ly  autho
rised and empowered by th a t company to  transact 
and manage the m arine insurance business of 
th a t company a t Adelaide.

On the 29th Sept. 1881 a firm  of Messrs. 
M organ, Connor, and G lyde, of Adelaide, char
tered from  her owners a vessel called the D u ke  o f
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S u th e r la n d  to  proceed to  certa in  named ports, 
w ith  an option to  the charterers of load ing her 
in  New  Zealand, to load from  the charterers a 
cargo of wheat and (or) flo u r in  bags, the la tte r  
not exceeding one-fourth, and being so loaded to 
proceed to  a po rt of call fo r  orders fo r the U n ited 
K ingdom  or Continent, as in  the cha rte r-pa rty  
mentioned. „  „

On o r about the 10th M arch 1882 Messrs. 
M oigan, Connor, and G lyde entered in to  a con
tra c t w ith  the New Zealand Grain Agency and 
M ercantile  Company L im ite d  fo r the supply o i 
a cargo o f wheat fo r the said vessel at 4s. 7d. per 
bushel, f.o.b. T im aru , and upon the term s th a t 
the goods should be at the r is k  of Messrs. 
M organ, Connor, and G lyde as they were pu t on 
board.

Messrs. M organ, Connor, and G lyde ordered 
the vessel to  T im aru , in  New Zealand, to load 
the goods, and she accordingly proceeded there 
and began to  load her cargo, and at the tim e  of 
her loss hereafter m entioned had taken on board 
about 10,571 bags of wheat of the value of 
11,5001. 19s. 5d., bu t a t the tim e  of her loss there 
s t i l l  remained about 2500 bags to be shipped 
by her.

On the 30th M arch 1882, before the vessel had 
commenced her load ing .Messrs. M organ, Connor, 
and Glyde effected an insurance fo r not exceeding 
I4,000Z. on the wheat, valued a t invoice cost and 
10 per cent., per the D u k e  o f  S u th e r la n d , a t and 
fro m  T im aru , New Zealand, to  the U n ited  K in g 
dom or Continent, w ith  the respondents.

On the 30th M arch  1882 the respondents re 
insured the whole of th e ir  r is k  by the said vessel, 
except 1000Z, w ith  other companies, in c lud in g  the 
appellants, the Colon ia l Insurance Company of 
New Zealand. The am ount re-insured w ith  the 
said appellants was 2000Z. o r one-seventh in terest, 
and in  order to  effect the insurance w ith  the 
appellants, a fte r a rrang ing  the m atte r verbally, 
the respondents sent to the appellants the  fo llow 
ing  request fo r  cover :

Memorandum.—To the Colonial Insurance Company 
of New Zealand.—The Adelaide Marine and Fire Insur
ance Company, Adelaide, 30th March 1882.—Please hold 
us covered for not exceeding’ 2000Z., being 2-14ths 
interest in cargo of wheat per Duke of Sutherland, at 
and from Timaru, New Zealand, to United Kingdom or 
continent, F. P. A. rate charged to be that ruling m 
New Zealand for similar risks—(Signed) E. M. Ashwin,
Secretary.

To th a t request the Colonial Insurance Com
pany of New  Zealand, th rou gh  the  appellants 
Reynell and Reinecke, th e ir  local managers, sent 
the fo llow ing  accepting the cover :

Marine Department, The Colonial Insurance Company 
of New Zealand, Fire and Marine. To Secretary of 
Adelaide Marine, &c., Assurance Company, Adelaide 
Branch, 30th March 1882—Dear Sir, In accordance 
w ith your written request of even date, you are hereby 
held provisionally insured in the sum of (not exceeding) 
20001. (being 2-14ths interest) on wheat cargo now on 
board or to be shipped in the Duke of Sutherland 
tons, from Timaru, New Zealand, to United Kingdom or 
Continent. Warranted F. P. A. Declaration to be 
made upon completion of shipment, and ™te to be 
charged in  New Zealand for similar risks—We are, 
dear Sirs, yours fa ith fu lly, J. Edwin Thomas, for 
I'Ooal Managers.

I t  was proved by the evidence of a number 
° f  witnesses called on behalf o f the respon 
dents, th a t in  insurance business, i t  was the u n i
versal custom th a t in  covering a cargo there was

no difference between “  from  ”  and “  a t and fro m  ”  
a port, and th a t a cover note, w ith  the words 
“  from  ”  a po rt, included the loading r is k  the same 
as “  at and from , ”  and th a t the po licy issued in  
pursuance of the cover was always issued “  at 
and from . ”  A nd  i t  also was proved tha t the 
appellant company cn a cover note “  from  ”  
always issued th e ir  policies “  a t and from . ”  The 
usual fo rm  o f po licy  w h ich  would have been 
issued by the  appellants the Colonia l Insurance 
Company of New Zealand in  accordance w ith  the 
said cover note would have been “  a t and from  
T im aru  to  the U n ited  K ingdom  or Continent. ”  
Such form  would have been in  the usual p rin ted  
fo rm  supplied by the appellant company to  th e ir  
agents, and in  i t  the words “  a t and fro m  ”  were
prin ted . , , , ..
‘  On the 3 rd  M ay the vessel was lost by perils  
insured against a t T im aru , w ith  the cargo of 
10,571 sacks of wheat on board, bu t before 
thé load ing was completed, and the loss was 
d u ly  declared by M organ, Connor, and Glyde 
at 11,5001. 19s. 5d., and the respondents pa id th e ir  
lia b il ity  to  Messrs. Morgan, Connor, and Glyde, 
and in  tu rn  settled w ith  a ll the other re -insuring  
companies, except the appellants the Colonial 
Insurance Company of New Zealand, who refused 
to issue any po licy to the respondents in  accor
dance w ith  th e ir  contract to  do so, or to  pay th e ir  
p ropo rtion  of the loss fa ll in g  upon them under 
th e ir  contract of re-iusurance which amounted 
to  the sum o f 1708Z. 14s. 2d.

The appellants the Colonial Insurance Company 
of New Zealand disputed th e ir  lia b ility  on the 
fo llow ing  g rounds:— (1) T ha t the appellants 
Reynell and Reinecke had no a u th o rity  to  b ind 
them by the cover note above set out. (2) I  hat 
there was no contract to  insure, as the parties were 
never a d  idem . (3) That the adventure insured 
against had not begun. (4) That the p la in tiffs  
h id  no insurable interest. B u t the court held 
th a t the evidence and documents clearly proved 
th a t the appellants Reynell and Reinecke had 
fu l l  a u th o rity  from  the appellant company to  bind 
them  by the said coyer note, and tha t the appellant 
company ra tifie d  the contract, tha t the contract 
was entered in to  and was bind ing, and both m  its  
term s and by the usage aforesaid and the dealings 
between the parties covered the goods a t and 
from  T im aru , and th a t the goods were lost at 
T im aru  w h ile  at the ris k  of the respondents 
assured and w h ile  covered by the respondents to  
th e ir  assured and by the appellant company to 
the respondents, and th a t the respondents were 
liable to th e ir  assured and were en titled  to 
recover from  the appellant company.

The appellants Reynell and Reinecke were 
io ined as defendants a fte r the o rig in a l defence 
was filed, in  order to make them d ire c tly  liable to 
the respondents in  the event of i t  being he ld tha t 
they acted beyond th e ir  powers m  g iv in g  the 
cover note to  the respondents.

On the 19th Sept. 1884 the learned Chief 
Justice delivered judgm ent, and directed tha t 
judgm ent be entered fo r the respondents against 
the appellants the Colonial Insurance Company 
of New Zealand fo r  17081. 14s. 2d. and in te rest 
thereon ; th a t the respondents should have th e ir  
costs from  the appellant com pany; th a t the 
appellants Reynell and Reinecke should have 
th e ir  costs from  the appellant company, fa ilin g  
them  from  the respondents, who were to  be at
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lib e r ty  to  c la im  over against the appellant 
company.

Prom  th is  judgm ent the appellant company 
appealed to the fu l l  court, and the appeal came on 
on the 27th Nov. 1884, and was heard before the 
fu l l  court, and the C ourt ordered th a t the appeal 
be dismissed w ith  costs.

On or about the 1st Dec. 1884 the appellants 
the Colonial Insurance Company of New Zealand 
obtained leave to appeal to  H e r M ajesty" in  
Council against the judgm ent o f the Supreme 
C ourt d ism issing the appeal, and the appellants 
Messrs. Reynell and Reineeke were jo ined as 
appellants fo r  con form ity , bu t they were nom inal 
appellants only, and d id  not allege th a t they fe lt 
themselves aggrieved by the judgm ent, or the 
dism issal o f the appeal.

G ra h a m , Q.C. and T o r r  appeared fo r the 
appe llan ts ; the argum ents appear suffic iently  
from  the judgm ent of th e ir  Lordships.

Cohen, Q.C. and B a rn e s  appeared fo r the 
respondents.

The fo llow ing  cases were cited in  the course of 
the a rgum ents :

Borrowman v. Drayton, 35 L. T. Rep N. S. 727;
3 Asp. Mar. Law Cas. 303 ; 2 Ex. Div. 15;

Kreuger v. Blanck, 23 L. T. Rep. N. S. 128 ; 3 Mar.
Law Cas. 470; L. Rep. 5. Ex. 179;

Anderson v. Morice, 35 L. T. Rep. N. S. 560; 3 Asp.
Mar. Law Cas. 290 ; 1 App. Cas. 713;

Appleby v. Myers, 16 L. T. Rep. N. S. 669 ; L. Rep.
2 C P 651 •

Gabarron v. Kreeft, 33 L. T. Rep. N. S. 365;
3 Asp. Mar. Law Cas. 36; L. Rep. 10 Ex. 274.

A t  the conclusion o f the argum ents th e ir  
Lordsh ips took tim e to  consider th e ir  judgm ent.

Dec. 18.— T he ir Lo rdsh ips ’ judgm en t was d e li
vered by

S ir B. P eacock ;— T his is an appeal from  a 
judgm en t o f the Supreme C ourt of South A u s 
tra lia  in  a su it in  wh ich the Adela ide M arine and 
F ire  Assurance Company, now the respondents, 
were p la in tiffs , and the Colonia l Insurance Com
pany of New Zealand, and certa in  o ther persons to 
whom i t  is no t now necessary to  refer, were defen
dants. In  s ta ting  th e ir  reasons fo r the recommen
da tion wh ich th e ir  Lordsh ips are about to  make 
to  H e r M ajesty in  Council, they w ill,  fo r the sake 
o f clearness, speak of the parties to  th is  appeal 
respectively as the p la in tiffs  and the defendants. 
[The  judgm ent here set ou t the facts.] The 
present appeal is from  the judgm ent of the 
fu l l  court. The reasons o f the  C hief Justice are 
fu l ly  set out, bu t no reasons fo r  the judgm ent 
of the  fu l l  court, w h ich  is the one from  which 
th is  appeal has been preferred, have been com
m unicated pursuant to  the ru le  o f the Jud ic ia l 
Com m ittee of the 10th Feb. 1845. T he ir L o rd 
ships th in k  i t  r ig h t  to  rem ark upon the absence of 
such reasons, as i t  is most desirable th a t the 
judges in  the colonies should always comply w ith  
the rule. Upon the argum ent before th e ir  Lo rd - 
ships, the learned counsel fo r  the defendants 
contended, f irs t, th a t there was no contract of 
insurance; secondly, th a t a t the tim e o f the loss 
the r is k  had not commenced; th ird ly ,  th a t the 
p la in tiffs  had no insurable in terest. A s to  the 
f irs t  po in t, they contended th a t the proposal by  
the p la in tiffs  and the acceptance by the defen
dants were not a d  idem , the proposal being “ at 
and from  ”  and the acceptance on ly  “  from  ”

T im a r u a n d  also th a t the acceptance contained 
the  words, “  declarations to  be made on com pletion 
o f the shipm ent, ”  wh ich were not in  the proposal. 
The second po in t of contention was tha t, i f  there 
was a con tract on the p a rt of the defendants, i t  
was m erely to  insure a wheat cargo from  T im aru, 
whereas the vessel was lost before the cargo was 
complete and before the commencement of her 
voyage from  T im aru . Paro l evidence was ad
m itte d  by the Chief Justice to prove th a t the 
defendants intended by the w ord “  from  ”  in  th e ir  
le tte r  o f the 30th M arch to  insure a t and from  
T im aru . One of the p la in tiffs ’ prayers in  the 
su it was th a t the po licy should, i f  necessary, be 
amended. The defendants contended th a t the 
evidence was inadmissible. I t  is unnecessary to 
determ ine whether i t  was admissible or not, fo r 
th e ir  Lordships are of op in ion tha t, upon the true  
construction  of the defendants’ le tte r, indepen
de n tly  of any parol evidence, the contract was to 
insure at and from  T im aru , and consequently 
th a t the f irs t  contention fa ils. The proposal to  
the defendants was to hold the p la in tiffs  covered 
“  at and from  ”  T im aru  ; the defendants’ le tte r 
commenced, “  In  accordance w ith  you r w r itte n  
request of even date, you are hereby he ld p ro 
v is iona lly  insured ‘ from  ’ T im aru  to  U n ited  
K ingdom , ”  &c. There could be no doubt enter
ta ined by  the defendants as to the m eaning o f the 
words “  a t and from  ”  contained in  the  proposal, 
and th e ir  Lordsh ips are o f op in ion th a t the 
answer showed th a t th e ir  acceptance was intended 
to be in a ll respects in  accordance and in  con
fo rm ity  w ith  the proposal, and tha t, n o tw ith 
standing they used on ly the word “  from , ”  they 
intended to  accept the proposal a t and from , and 
consequently th a t there was a b ind ing  contract 
to  th a t effect.

A s to  the  contention th a t the loss happened 
before the cargo was complete, the answer is, 
th a t the w ord  “  cargo ”  is a w ord  susceptible 
o f d iffe re n t meanings and m ust be in te rp re ted  
w ith  reference to  the context. The sellers were 
to  supply a cargo of wheat free on board the 
D ulce o f  S u th e r la n d  a t T im aru , and the defendants 
agreed, as a cover to  the p la in tiffs , to  insure, 
a t and fro m  T im aru , a wheat cargo then on 
board, or to be shipped in  the D u k e  o f  S u th e r
la n d . T h e ir Lordships in te rp re t the m eaning of 
the words “  wheat cargo ”  o r “  cargo of wheat to  
bo shipped on board ”  to  be such a q u a n tity  of 
wheat to  be shipped a t T im aru as the ship could 
p rope rly  carry, and as the defendants’ contract 
was to  insure a wheat cargo then “  on board o r to 
be shipped in  the D u k e  o f  S u th e r la n d , ”  &c., the 
insurance m ust be construed in  the same manner 
as i f  i t  had been on 13,000 bags o f wheat to  be 
shipped, &c., a t and from  T im aru . The risk , 
therefore, in  th e ir  Lordsh ips’ opinion, commenced 
as soon as any po rtion  o f the wheat was on board. 
I f  the sellers had neglected to supply the fu l l  
q u a n tity  o f 13,000 bags, and the vessel had been 
obliged to  sail w ith  on ly  10,500 bags, i t  could not 
possibly have been contended tha t, i f  the ship had 
been lost on the voyage, the r is k  had not com
menced because on ly a pa rt o f the cargo had been 

u t on board. T he ir Lordsh ips ho ld th a t the r is k  
ad commenced before the loss was incurred.
The last objection, viz., th a t the p la in tiffs  had 

no t an insurable in terest, was the m ost im p o rtan t 
one. I t  depends upon the question whether 
Messrs. M organ, Connor, and C lyde had an
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insurable in terest, fo r  i f  they had not an insurable 
in terest the p la in tiffs  had not an insurable in terest, 
and the paym ent by  the p la in tiffs  to  them  u l]o®r  
th e ir  po licy  was a mere vo lun ta ry  payment, ih e  
appellants la id  great stress upon A n d e rs o n  v. 
M o rice  (35 L . T. Rep. N . S. 566; 3 Asp M ar 
Law  Cas. 290 ; 1 App. Cas. 713). Ih e  Chief 
Justice considered tha t there was^ a s tr ik in g  
resemblance between the facts of th a t case 
and those of the present. l ie  proceeded, how
ever, to consider three po ints w h ich  m  his 
opinion constitu ted a difference between the two 
cases. H a v in g  discussed those po in ts in  an 
elaborate judgm ent, he a rrived  a t the conclusion 
th a t they d id  no t constitu te  any substantia l 
difference in  favour o f the p la in tiffs , and therefore, 
bu t fo r  certa in  paro l evidence w h ich  he had 
adm itted on the tr ia l,  he would have hold tha t 
ne ithe r Messrs. M organ, Connor, and G lyde nor 
the p la in tiffs  had an insurable in terest. A c tin g , 
however, upon what he considered to  be an ad
mission made by M r. G lyde d u rin g  the loading, 
to  the effect th a t he understood th a t the wheat 
which had been shipped p r io r  to  the loss was at 
the buyers’ r is k  as i t  was p u t on board, the  Chief 
Justice found as a fac t th a t the le tte rs  “  f.o.b. 
in  the p a rtic u la r contract were used w ith  the 
meaning th a t the bags were to  be a t the buyers’ 
r is k  im m edia te ly  th a t they were p u t on board, 
and consequently th a t the buyers had an insurable 
in terest. T he ir Lordsh ips are of op in ion th a t M r. 
C lyde’s statem ent as to  w hat he understood, was 
not admissible. H e d id  no t prove any add itiona l 
facts, b u t m ere ly  expressed h is op in iion, and th a t 
at, most m erely by inference, as to the effect of the 
contract w ith  the sellers. H e m erely denied th a t 
the wheat was a t the r is k  of the shippers before i t  
was on board. T h e ir Lordsh ips m ust therefore 
determ ine whether o r not, independently of w hat 
M r. G lyde was proved to  have said, the buyers 
had an insurable in te rest. T he ir Lordsh ips d iffe r 
from  the Chief Justice in  th is  respect, and are of 
opin ion th a t they had an insurable in terest. In  
A n d e rso n  V. M o ric e  i t  was he ld by the Exchequer 
Chamber, revers ing a unanimous judgm ent of the 
C ourt of Common Pleas, th a t the p rope rty  in  the 
rice  wh ich was p u t on board the seller’s vessel 
in  the course of com ple ting ths  cargo, and 
was lost by  pe rils  o f the sea before the cargo was 
complete, d id  no t vest in  Anderson under h u  
agreement fo r  purchase; th a t there was no th ing  
to  show th a t i t  was to  be a t his r isk , anaconse- 
quen tly  th a t he had no insurable in terest. I  he de
cision o f the  Exchequer Chamber, fro m  w h ich one 
of the judges (Quain, J.) dissented, was appealed 
from  to  the  House of Lords, and affirmed, the 
noble Lords who heard the appeal being equally 
d iv ided in  opinion. T h e ir Lordships, n o tw ith 
standing the great d iv e rs ity  o f opinions expressed 
in  th a t case, are no t prepared to  th ro w  any doubt 
on the  correctness of the decision. B u t ad
m it t in g  i t  as an a u th o rity  to  the fu lle s t extent, 
they consider th a t i t  is not applicable to  the 
circumstances o f the present case.

In  each o f the cases the insurance was on a 
“ ca rg o ,”  a w ord  which, as already pointed 
out, is susceptible of d iffe ren t meanings in  
d iffe re n t contracts, and m ust be in te rp re te  
w ith  reference to  the context. I n  A n d e m n  
v. M o ric e  Anderson agreed w ith  Messrs. Bor- 
radaile, S ch ille r, and Co. to  purchase the 
cargo o f new crop Rangoon rice  per S unbeam  

Vol.VL.N . S.

at 9s. l i d .  per cwt. cost and fre ig h t, expected to  
be M arch shipm ent. Paym ent by seller’s d ra ft on 
purchaser a t s ix  m onths’ s igh t w ith  documents 
attached. The cargo to  be purchased in  th a t case 
was an en tire  th in g , and was no t in  existence at 
the tim e when the con tract was entered in to , and 
would not be in  existence u n t i l  the whole cargo 
should be p u t on board. In  the present case the 
vendors d id  no t sell a p a rtic u la r cargo on board 
a ship chartered by  them , b u t m ere ly offered to  
supply a cargo of wheat fo r  the D u k e  o f  S u th e r
la n d  a t 4s. 7d., free on board a t T im aru . N o  tim e 
o r mode was fixed fo r  paym ent, and no th in g  was 
said as to the place to  w h ich  the cargo, when 
supplied and p u t on board, was to be carried, o r 
to  the effect th a t the sellers were to have a n y th ing  
to  do w ith  b ills ,o f lad ing  or other sh ipp ing docu
ments. The purchasers accepted the offer, they 
themselves being the charterers of the  D u k e  o f  
S u th e r la n d , whereas, in  A n d e rs o n  v  M o ric e , the 
firm  who agreed to  sell the cargo of rice by the 
S unb eam  were themselves the charterers of th a t 
vessel, and were to receive fre ig h t fo r the carriage 
of the rice, such fre ig h t being included in  the 
purchase money. In  p u ttin g  the rice  on board 
the S u n b e a m  the  sellers were not delivering- i t  to  
Anderson, bu t were p u ttin g  i t  on board a vessel, 
of w h ich they were the  charterers, fo r  the purpose 
of com pleting the cargo w h ich  they had agreed to 
sell. The master of the  S unbeam  received i t  on 
th e ir  account, and not on account of the p u r
chasers. The purchasers’ r ig h t  was to  depend on 
the shipp ing documents, w h ich  were to be under 
the d irec tion  of the sellers. I n  the present case, 
in  p u ttin g  the  wheat on board the D u k e  o f  S u th e r
la n d ,  the  contractors were de live ring  i t  to  the 
purchasers in  pursuance o f th e ir  contracu to p u t 
i t  free on board, the master of the vessel which 
had been chartered by them  being th e ir  agent 
to  receive i t  on th e ir  account. The shipowners 
received i t  under the cha rte r-pa rty , by  w h ich  they 
bound themselves to  load from  the charterers a 
fu l l  and complete cargo, and to  proceed w ith  it ,  
&c., as ordered by  the charterers or th e ir  agents. 
The sellers had no th ing  to  do w ith  the wheat or 
the destination thereof a fte r i t  was on board, and 
by p u ttin g  i t  on board they d id  not render them 
selves liab le  to  the owners of the ship fo r  fre ig h t, 
demurrage, commission, or any other charges 
provided“ fo r by the charte r-party . The master 
would not have been ju s tifie d  in  re tu rn in g  to the 
sellers any po rtion  of the wheat -without^ the 
a u th o rity  of the purchasers, who were en titled  
under the  cha rte r-pa rty  to  have b ills  of lad ing 
signed fo r  i t  as d irected by them  according to  the 
term s s tipu la ted by the cha rte r-pa rty . I  rom the 
ve ry  nature of the contract to  supply a cargo of 
wheat fo r  a ship of 1047 tons reg is te r w h ich 
i t  is adm itted  w ould consist ot 13,000 bags of 
wheat, i t  could not have been intended th a t the 
whole supply should be completed a t the same 
moment, or even in  a single day. B y  the  charter 
th ir t y  days were to  be allowed fo r the loading, 
and upon a proper construction  of the contract of 
sale, in  w h ich  no th ing  was s tipu la ted  as to  the 
tim e of de live ry  o r payment, the sellers w ould have 
a reasonable tim e to  iie live r i t  on board. B y  the 
cha rte r-pa rty  the cargo was to  be b rough t to and 
taken from  alongside at m erchant’s r is k  and ex
pense. B y  the vendors’ con tract the y  were to  p u t 
i t  free on board fo r  the charterer, and when p u t on 
board the m aster w ould receive i t  fo r  the pur-

O



98 MARITIME LAW CASES.

P iuv. Co.] Co lo n ia l  I nsdr . C o. op N ew  Z e alan d  v . A d e l a id e  M a r in e  I nsur . Co. [P r iv . C o.

chasers and ho ld i t  fo r  them. In  many cases of con
tra c t to  supply a q u a n tity  of goods to  be delivered 
w ith in  a fixed period, the whole qu a n tity  cannot, 
fro m  the ve ry  nature o f the case, be delivered 
a t one tim e, and i t  m ust frequen tly  happen, as in  
contracts fo r  supplies o f p rov is ion  fo r  the arm y 
o r navy, o r any large establishments, th a t the 
quan tities f irs t  delivered are appropriated and 
ac tu a lly  consumed by the persons to whom they 
are de livered before the exp ira tion  of the period 
w ith in  w h ich  the whole contract is to  be per
formed. A s no tim e was fixed by the con tract fo r 
the paym ent o f the purchase money the purchasers 
m ig h t not have been bound, i f  no loss had occurred, 
to  pay fo r the  wheat p u t on board from  tim e  to 
tim e  u n t il the  whole cargo had been supp lied ; bu t 
i t  does not fo llow  tha t they had not an insurable 
in te rest before the price was paid or payable. I t  
appears from  w hat follows tha t a man m ay have 
an insurable in te rest in  goods fo r  w h ich  he has 
ne ither pa id n o r become liab le  to  pay. In  the 
present case, i f  no loss had happened, and the 
sellers, w ith o u t la w fu l excuse, had neglected to  
supply a complete cargo, the purchasers m ust have 
pa id fo r the wheat w h ich  had been p u t on board, 
unless they re tu rned  it .  I f  the sellers had com
pleted the cargo the purchasers m ust have paid 
fo r  the whole. In  e ither case they had, at the 
tim e  o f the  loss, an in te rest in  the pa rt w h ich had 
been p u t on board. In  the one case, th a t they 
m ig h t be able to re tu rn  i t  to  excuse them  from  
paym ent fo r  i t  in  the event of th e ir  electing to  p u t 
an end to  the contract in  case of the  non-com
p le tion  of tho  sup p ly ; in  • the other, th a t they 
m ig h t have the goods fo r w h ich  they w ou ld  be 
obliged to  pay. In  O xenda le  v. W e th e re ll (9 B. 
&  C r. 386) i t  was co rre c tly  stated by  Parke, J., 
tha t, “  W here there is an en tire  contract to de liver 
a large q u a n tity  of goods, consisting o f d is tin c t 
parcels, w ith in  a specified tim e, and the seller 
delivers pa rt, he cannot before the  exp ira tion  of 
the tim e  b rin g  an action to recover the price of 
the  pa rt delivered, because the purchaser may, i f  
the vendor fa il to  complete his contract, re tu rn  
the  p a rt delivered. B u t i f  he re ta in  the pa rt 
de livered a fte r the seller has fa iled to perfo rm  his 
contract, the la tte r  m ay recover the value o f the 
goods w h ich  he has so delivered.”  I n  the case 
c ited  i t  was decided accordingly. A p p ly in g  the 
law as la id  down in  th a t case to  the present, the 
purchasers, i f  no loss had occurred, m ig h t, subject 
to  the r ig h ts  of the shipowners to  th e ir  lien  fo r 
fre ig h t under the cha rte r-pa rty , have re turned 
the wheat w h ich had been p u t on board i f  the 
contractors had, w ith o u t any la w fu l excuse, re 
fused to  supply a fu l l  cargo w ith in  a reasonable 
tim e, b u t they would not have been obliged to  do 
so ; they m ig h t have reta ined and paid fo r  the pa rt 
delivered, and sued the contractors fo r  damages 
fo r not com ple ting th e ir  c o n tra c t; on the other 
hand, i t  is clear th a t the sellers could not w ith o u t 
the consent o f the purchasers in  the case supposed 
have taken ou t o f the ship the whole o f the wheat 
w h ich they had p u t on board, and have compelled 
the  ship to  go em pty away, because they them 
selves had fa iled  to  complete th e ir  contract.

I n  V a n  C asteel v. B o o ke r (2 Ex. 691) i t  is cor
re c tly  stated by Parke, B., th a t “  a de live ry  on 
board a purchaser’s ship is a de live ry  to  h im , b u t 
th a t where goods are shipped under a b i l l  of 
la d in g  m ak ing  them  deliverable to  the shipper’s 
own order, the  p ro pe rty  does no t vest in  the

consignee u n t il the b i l l  o f lad ing  has been 
delivered to  and accepted by h im .”  In  th e ir  
Lo rdsh ips ’ opin ion the ru le  applies to a de livery 
o f goods in  pa rt performance o f a contract as 
w e ll as to  a de live ry  of the whole qu a n tity  
contracted for. In  the present case the sellers 
had no r ig h t  to  give any d irections as to  the 
persons to  whom  b ills  o f lad ing  should be made 
out, nor as to  the place to  w h ich  the wheat should 
be carried.. So fa r as the goods delivered were 
concerned, the sellers’ ob liga tion  as to  those goods 
ceased d ire c tly  they were p u t on board. The 
purchasers m ig h t have sold them  in  New Zealand, 
and were not obliged, except as between them  and 
the shipowners as regards the fre ig h t contracted 
fo r  by  the  charte r-party , to  have had the wheat 
conveyed to  the U n ited  K ingdom  o r the Continent. 
They had the same r ig h t  to  deal w ith  the  wheat 
w h ich  was p u t on board as they would have had 
to deal w ith  the whole cargo i f  i t  had been com
pleted. In  D u n lo p  v. L a m b e r t (6 Cl. &  E. 600) 
L o rd  C ottenham ,L. C. sa id : “  I t  is, no doubt, true, 
as a general ru le , th a t a de live ry  by a consignor 
to  a ca rrie r is a de livery to  the consignee. This 
is so if ,  w ith o u t designating the p a rticu la r carrier, 
the consignee directs tha t the goods shall be sent 
by the o rd ina ry  conveyance, and i t  is s t i l l  more 
s trong ly  so i f  the goods are sent by a carrie r 
specia lly po in ted out by the  consignee, fo r  such 
ca rrie r then becomes the special agent.”  In  the 
present case there was a sale, a de livery, and a 
rece ip t by the purchasers of the wheat w h ich was 
p u t on board. The charterers, and not the con
trac tors , w ould have been liable to  the shipowners 
fo r  the fre ig h t i f  the wheat had been carried to  its  
destination. T he ir Lordsh ips are of opin ion th a t 
the de live ry  o f the  wheat from  tim e  to  tim e  was 
a de live ry  to  the purchasers, th a t i t  vested in  
them  the r ig h t  o f possession as w e ll as the r ig h t 
o f property , and th a t at the tim e  of the loss i t  
was a t th e ir  risk . The r ig h t  which they had to 
re tu rn  the wheat w h ich  had been delivered, in  the 
event o f the sellers neglecting, w ith o u t la w fu l 
excuse, to  complete the supply, d id  no t prevent 
them  fro m  having an insurable in terest. The 
in te res t in  th is  case was defeasible, no t by the 
vendors, b u t a t the option o f the vendees in  the 
event of the vendors not com ple ting the  contract. 
F o r the above reasons th e ir  Lordsh ips are o f 
op in ion tha t, w ith o u t ta k in g  in to  consideration 
tho  statem ent made by M r. G lyde, o r the  other 
parol evidence o f the in te n tio n  o f the parties upon 
w h ich  the Chief Justice relied, Messrs. Morgan, 
Connor, and Glyde, and consequently the p la in 
tiffs , had an insurable in terest. They w il l  
therefore hum b ly  recommend H e r M a jes ty  to 
a ffirm  the judgm en t of the fu l l  bench, and to  
dism iss the appeal. The appellants m ust pay the 
costs of the appeal.

S o lic ito rs : fo r  the appellants, H o ra c e  W . 
C h a tte r to n ; fo r  the respondents, Jo h n s to n , F a r -  
q u h a r, and Leech.
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N o v . 23 a n d  D ec. 11,1886.
(P resent: The R ig h t Hons. L o rd  H erschell, S ir 

B arnes Peacock, and S ir  J ames H annen .)
T he T homas A lle n , (a )

ON APPEAL FROM THE VICE-ADMIRALTY COURT OF 
HALIFAX.

S a lvage  —  A m o u n t o f  a w a rd  —  A p p e a l A w a rd  
reduced.

The J u d ic ia l  C om m ittee  is  re lu c ta n t to re v ie w  
sa lvage a w a rd s  w h ic h  in v o lv e  the exercise o f  the  
d is c re tio n  o f  the ju d g e  below , a n d  w i l l  n o t do so 
un less the  a m o u n t a w a rd e d  d iffe rs i to  the exten t o f  
o n e - th ird  f r o m  th a t w h ic h  the J u d ic ia l  C om m ittee  
th in k s  adequate.

T h e  screw s tea m sh ip  T . A ., o f  1701 tons, la d e n  w i th  
a  cargo o f  g ra in ,  broke h e r screw  s h a ft on  the  
3 rd  Oct. 1885 w hen  in  the  G u l f  S tre a m , a b o u t 
three h u n d re d  m ile s  f r o m  H a l i f a x .  O n the even- 
in g  o f  the sam e d a y  the s tea m sh ip  A ., o f  a b ou t 
1600 tons, la d e n  w i th '  cargo  a n d  b o u n d  f r o m  
P h ila d e lp h ia  to B o rd e a u x , took the  T . A . i n  tow  
a b o u t 8.30 p .m . a n d  b ro u g h t he r sa fe ly  in to  
H a l i f a x  a b ou t 3.30 p .m . on  Oct. 5. The  
w e a th e r w a s  fvne, a n d  the A .  r a n  n o  d a n g e r i n  
re n d e r in g  the services. T h e  T . A . w as  i n  no  
im m e d ia te  d a n g e r w h e n  p ic k e d  up . T h e  v a lu e  o f  
the T . A ., he r cargo a n d  f re ig h t ,  w a s  126,775 
d o lla r s ;  the v a lu e  o f  the A ., he r cargo^ a n d  
f re ig h t ,w a s  132,500 d o lla rs . T h e  V ic e -A d m ira lty  
C o u r t o f  H a l i f a x  h a v in g  a w a rd e d  12,000 d o lla rs  : 

H e ld , o n  a p p e a l, to  be excessive, a n d  reduced to  
7500 d o lla rs .

T his was an appeal by  the defendants from  the 
decree of the v ic e -A d m ira lty  C ourt of H a lifax , 
Nova Scotia, in  a cause of salvage in s titu te d  by 
the owners, master, and crew of the steamship 
A u s te r litz , against the  steamship T h om a s  A lle n ,  
her cargo and fre ig h t.

The services consisted in  tow ing  the T hom as  
A lle n , wh ich had broken her screw shaft about 
three hundred m iles from  H a lifax , in to  H a lifa x  
under the  circumstances set out in  th e ir  Lo rd - 
ships’ judgm ent. The towage extended over 
three hundred and tw elve m iles, and lasted fo r  
about fo rty -th ree  hours.

The A u s te r l itz  was a steamship of 16o3 tons 
gross reg is ter, and a t the tim e  of the services was 
on a voyage from  P hiladelph ia  to Bordeaux laden 
■with a cargo of syrup and molasses. The value 
of ship, cargo, and fre ig h t was 132,500 dollars.

The T h o m a s  A l le n  was a steamship of 1701 tons 
reg ister, and a t the tim e  of the services was on a 
voyage fro m  New  Y o rk  to  Bordeaux laden w ith  
a cargo of gra in . The value of the T h om a s A lle n ,  
her cargo and fre ig h t, was 126,775 dollars.

On the 10th Oct. 1885 the judge of the V ice- 
A d m ira lty  C ourt awarded the p la in tiffs  the sum 
o f 12,000 dollars and costs.

P rom  th is  decision the defendants now appealed, 
and subm itted  th a t i t  should be reversed or varied 
fo r  the fo llow ing  reasons :

1. Because the amount awarded was exoessive, and 
under the oiroumstances out of a ll proportion to the
services rendered. , , , „ „

2. Because the finding of the court below was not 
warranted by the evidence.

In  the case on behalf o f the respondents i t  was 
subm itted th a t the  judgm ent below should be 
affirm ed fo r the  fo llow ing  among o ther reasons ■

(àTnêpôrted by J. P. AsriNALLand Butlkh ASPIRAI.!, Esqrs., 
Barristars-at Low.

1. Because the respondents by their services rescued 
the Thomas Allen, her cargo and freight, from tota l loss, 
and saved the lives of those on board.

2. Because the services of the Austerlitz were well 
and efficiently performed, and were attended by much 
labour and fatigue to her master and crew.

3. Because the sum awarded was arrived at by the 
court below after careful consideration of the evidence 
given before him.

4. Beoause the award is neither exorbitant nor
exoessive. . . , ... ,,

5. Because the said award is m accordance w ith  tne 
law’ and praotiee of the Court of Admiralty and Vice- 
Admiralty Courts in salvage actions.

S ir W a lte r  P h i l l im o re  and J . P . A s p in a l l fo r  the 
appellants.

Myburgh, Q.C. and Hollam s  fo r  the  respon
dents.

The fo llow ing  cases were c ite d :
The Glenduror, L. Rep. 3 R. C. 589; 1 Asp. Mar.

LawCas. 31; 24L. T. Rep. N. S.499;
The England, L. Rep. 2 P. C. 253;
The Chetah, 3 Mar. Law Cas. O. S. 177 ; 19 L. T.

Rep. N. s.621; L. Rep. 2P .C .205;
The Amengue, 2 Asp. Mar. Law Cas. 460 ; 31 L. T.

ReD N. S. 854 : L. Rep. 6 P. C. 468;
The Ve Bay, 5 Asp. Mar. Law Cas. 156; 8 App. Cas.

559 ; 49 L. T. Rep. N. S. » 1 ; T „
The Lancaster, 5 Asp. Mar. Law Cas. 58 , 48 L. 1.

Rep. N. S. 679 ; 8 P. D iv. 65;
The Carrier Dove, 2 Moo. I . C. 2o4*,
The Clarisse, Swabey, 129;
The Lotus, 47 L. T. Rep. N. S. 447 ; 7 P. Div. 199,

4 Asp. Mar. Law. Cas. 595.
Dec. 1 1 ,1 8 8 6 .— Judgm ent was de livered by
S i r  J a m e s  H annen .— T his is an appeal from  a

decision of the judge of the V ice-A dm ira lty- 
C ourt, at, H a lifax , Nova Scotia, m  an action to r  
salvage, on the ground th a t the sum awarded by the 
learned judge is excessive. T h e m a te n a lfa c t8 are 
as fo llo w s : On Saturday, the 3rd Oct. 188o, the 
screw steamship Thomas Allen, on a voyage fro m  
New Y o rk , when about three hundred m iles from  
H a lifax , broke her shaft. She was then in  the 
G u lf Stream, w ith  a north -easte rly  cu rre n t of one 
and a h a lf to  tw o miles, the w ind  being south
east. A t  6 p.m. she was seen by the AusterMz, a 
steamer of 1600 tons, on a voyage from  P h ila 
delphia to  Bordeaux, and at 6.30 the  Austerlitz  
reached her, when an agreement was come to  th a t 
the Austerlitz  should tow  the T h o m a s  A llen  to  
H a lifax . A t  about 8.30 the  operation of m aking 
fast was completed, and the tw o  vessels proceeded 
on th e ir  course. The place where the Iho nuu  
A llen  was picked up was 40° N . and 66 W ., a t a 
distance of over one hundred m iles m  a south
easterly d irec tion  fro m  Georges Shoal, and 
w ith in  the curren t o f the G u lf Stream se tting  her 
north-east. The boat w o rk  required in  connect
in g  the two vessels was perform ed by the Thomas 
Atten, and the operation o f m aking fast was 
accomplished w ith o u t d iff ic u lty  or danger The 
two vessels anchored in  H a lifa x  harbour at 3.30 
p m  on M onday the 5th Oct. Thus the actual 
tow ing  occupied fo rty -th ree  hours, and the whole 
tim e  th a t the Austerlitz  was engaged in  assisting 
the Thomas A llen  was fo rty -five  hours, to  w h ich  
m ust be added the tim e  required to  regain the 
position she had lost w h ile  g iv in g  th is  assistance. 
The w ind  was favourable fo r  a po rtion  of the  tim e, 
and both vessels were able to  ca rry  sail. The 
tow ing  was perform ed w ith o u t any stoppage at 
an average rate of seven m iles an hour, and w ith 
ou t any unusual consum ption o f coal. No 
accident of any k in d  happened beyond the loss of
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a ru n n in g  line, and chafing on the poop deck of 
the A u s te r l itz ,  -which would, cost tw o  o r three 
do llars to  repair.

I t  was argued fo r the A u s te r l itz  th a t i t  was to  be 
assumed th a t she had not, by her charter, lib e rty  
to  tow. B u t in  the absence of any evidence on the 
po in t no such assumption can be made. The 
agreed values were, of the A u s te r litz , her cargo and 
fre ig h t, 132,600 dollars ; and o f the T h om a s A lle n ,  
w ith  her cargo and fre ig h t, 126,775 dollars. The 
learned judge  awarded 12,000 dollars fo r  the 
salvage service rendered. T h e ir Lordsh ips are 
of op in ion th a t th is  am ount is la rge r than the 
circumstances of the case ju s tify .  The services, 
though valuable to the T h om a s A lle n ,  were of a 
ve ry  simple character, unaccompanied by any 
danger to  the A u s te r l itz  beyond the o rd ina ry  
risks  o f towage, and the fac t th a t the towage was 
perform ed a t a h igh  ra te  of speed, and w ith o u t 
in te rru p tio n  by breaking o f the to w  ropes or 
otherwise, and w ith o u t damage, except of the 
most t r i f l in g  k ind , to  the A u s te r litz , shows th a t i t  
was w ith o u t d ifficu lty . The danger from  which 
the T h om a s  A l le n  was rescued was s im p ly th a t of 
any steamship w h ich had lost her p rope lling  
power. T he ir Lordsh ips are advised by th e ir  
nau tica l assessors th a t there was no r is k  o f her 
d r if t in g  on to  George’s Shoal, and she was in  the 
track  o f steamers, so th a t there is no reason to 
suppose th a t she would no t have obtained the 
assistance o f some other vessel i f  the A u s te r l itz  
had no t fa llen  in  w ith  her. In  these c ircum 
stances the award o f 12,000 dollars is ce rta in ly  at 
a h igher ra te  than th a t w h ich has been adopted 
by  courts o f A d m ira lty  in  s im ila r circumstances. 
Their Lordsh ips have fe lt  the hesita tion which 
has so often been expressed a t th is  board in  
in te rfe r in g  w ith  the ju d ic ia l d iscretion upon a 
mere question o f amount, bu t th e ir  Lordsh ips are 
of op in ion th a t in  th is  case the difference between 
the sum which they th in k  would be a libera l 
rem uneration fo r  the services rendered and tha t 
w h ich has been awarded is so large as to  require 
correction. Th is subject has been ve ry  fu l ly  
considered by th is  tr ib u n a l on several occasions, 
and the p rinc ip le  on w h ich  the Com m ittee p ro
ceeds in  these cases is ve ry  c learly  stated in  the 
ju dg m en t de livered by James, L .J . in  the 
G le n d u ro r  (1 Asp. M ar. Law  Cas. 31: 24 L . T. BeD. 
N . S. 499 ; 3 P. C. 589). He the re  says: “  In  
some of these cases w h ich  have been re ferred 
to  in  argum ent, the d iff ic u lty  has been stated in  
ve ry  strong language, namely, th a t th is  Com m ittee 
w ould not enter in to  the question o f q u a n tu m  
when there has been no th in g  to  shock the con
science, no th in g  gross o r e x tra v a g a n t;”  (The  
C a r r ie r  D ove, 2 Moo. P. C. 254, N . S.) In  the  case 
o f T h e  C la ris se  (Swabey 134) there fo llows a more 
accurate expression of the ru le  according to  th e ir  
Lo rdsh ips ’ view. T he ir Lordsh ips there s a y :
‘ I t  is, However, a settled rule, and one of great 

u t i l i t y ,  p a rtic u la r ly  w ith  reference to  cases of th is  
description, th a t the difference ough t to  be con
siderable to  induce a cou rt o f appeal to  in te rfe re  
upon a question of mere d is c r e t io n a n d  a t the 
conclusion the ju dg m en t is th is  passage:

iV ith  respect to  the  am ount o f difference of 
estimate w h ich  w ou ld  ju s t i fy  th e ir  Lordships to  
review  the decisions o f the  learned judge, they 
were re ferred to  the case of T h e  S c in d ta ,  in  w h ich  
th is  cou rt d iffe red to  the extent o f one-th ird. 
Unless the difference amounted at least to  tha t,

they would not have in te rfe red .”  A c tin g  on the 
p rinc ip le  thus la id  down, and being o f op in ion th a t 
7d00 dollars w i l l  be a libe ra l rew ard fo r  the services 
rendered by the A u s te r l itz ,  th e ir  Lo rdsh ips w il l  
hum b ly  recommend to  H e r M a jesty  th a t the sum 
awarded be reduced to  th a t am ount, of which 
the  m aster and crew w i l l  receive 1880 dollars, 
and th a t each p a rty  bear his own costs of th is  
appeal.

S o lic ito rs fo r  the appellants, P r i tc h a r d  and 
Sons.

S olic ito rs fo r  the respondents, H o lla m s , S on, 
and C o w a rd .

Supreme Court of Jfufeture,
— - * —

COURT OF APPEAL.

N o v . 24 a n d  25,1886.
(Before L o rd  E sher, M .B., L in d le y  and L opes,

L .JJ .)
B odocanachi, Sons, and  Co. v. M ilburn  

B rothers, (a )
APPEAL FROM THE QUEEN’S BENCH DIVISION.

C h a r te r -p a r ty  a n d  b i l l  o f  la d in g , d isc re p a n cy  
between— C o n tra c t between c h a rte re r a n d  ow ne r  
o f  s h ip — C a rg o  lo s t by  neg ligence o f  m a s te r—  
E x c e p tio n  i n  b i l l  o f  la d in g — C o n s tru c tio n  o f  
c h a r te r -p a r ty — M e a su re  o f  dam ages— S a le  o f  
cargo “ to  a r r i v e ” — A d v a n c e d  f r e ig h t .

T h e  c h a r te r -p a r ty  c o n ta in s  the  c o n tra c t between 
the o w n e r a n d  the c h a rte re r o f  a  s h ip ;  a n d , 
un less  i t  exp ress ly  p ro v id e s  th a t  th a t c o n tra c t m a y  
be v a r ie d  b y  the b i l l  o f  la d in g , the s h ip o w n e r w i l l  
n o t be re lie v e d  f r o m  l ia b i l i t y  by a n  excep tion  in  
the b i l l  o f  la d in g  w h ic h  is  n o t i n  the ch a rte r-  
p a r ty .

I n  a n  a c tio n  by the c h a rte re r a g a in s t the s h ip o w n e r  
f o r  f a i lu r e  to d e liv e r, the m easu re  o f  dam ages is  
the m a rk e t v a lu e  o f  the cargo  a t  the p o r t  o f  
d e s tin a tio n  a t  the t im e  w hen  the s h ip  w o u ld  in  
d u e  course have a r r iv e d  in d e p e n d e n tly  o f  a n y  
c ircum stance s  p e c u lia r  to  the p la in t i f f ,  less a n y  

f r e ig h t  w h ic h  has n o t been p re p a id .
A  c h a r te r -p a r ty  c o n ta in e d  the fo l lo w in g  c la u se :

“  T h e  m a s te r to s ig n  b i l l  o f  la d in g  a t  a n y  ra te  o f  
f r e ig h t ,  a n d  as c u s to m a ry  a t  p o r t  o f  lo a d in g , 
w ith o u t  p re ju d ic e  to the s t ip u la t io n s  o f  th is  
c h a r te r -p a r ty , re ce iv in g  the d iffe rence, i f  less th a n  
the ra te s  specified  th e re in , a t  p o r t  o f  lo a d in g  
a g a in s t h is  re ce ip t f o r  the sam e ." T h e  cargo  
h a v in g  been sh ipped , a  b i l l  o f  la d in g  w as  signed  
by the m a s te r, a ckn o w le d g in g  th a t the cargo  w as  
sh ipp ed  i n  good c o n d it io n , a n d  w as  to be de live re d  
i n  a  l ik e  c o n d it io n  a t  the p o r t  o f  d e s tin a tio n , bu t 
excep ting  the s h ip o w n e r f r o m  a l l  l i a b i l i t y  i n  con 
sequence o f  “  a n y  act, neglect, o r  d e fa u lt  w h a tso 
ever o f  the p i lo t ,  m aster, o r  m a r in e rs .”  T h is  
exception  w as  n o t i n  the  c h a rte r -p a r ty . The  
cargo  w as  los t d u r in g  the voyage  by the n e g li
gence o f  the m a s te r. I n  a n  a c tio n  by  the 
ch a rte re rs  a g a in s t the ow ners o f  the s h ip  f o r  
dam ages f o r  the loss o f  the cargo, the j u r y  fo u n d  
th a t i t  w as  u s u a l to s ig n  b i l ls  o f  la d in g  w i th  a  
s im i la r  exception, b u t th a t the re  w as  n o  spe c ia l 
custom  i n  th a t  respect a t  the  p o r t  o f  lo a d in g .

(a) Reported by A. H. B ittlkston, Eeq., Barrister-aWLaw!
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H e ld  (a f f irm in g  the  ju d g m e n t o f  M a n is ty ,  J .) , f i r s t ,  
th a t  the clause i n  the c h a r te r -p a r ty  d id  n o t m e an  
th a t the m a s te r w as  to  s ig n  a  b i l l  o f  la d in g  con
ta in in g  the p ro v is io n s  th a t w ere cu s to m a ry  a t  the  
p o r t  o f  lo a d in g , b u t th a t he w as to  s ig n  in^ the  
m a n n e r cu s to m a ry  a t  the p o r t  o f  lo a d in g ;  
secondly, th a t, i f  the clause in  the c h a r te r -p a r ty  
m e a n t th a t the m a s te r w as  to s ig n  a  b i l l  o f  la d in g  
i n  the fo r m  c u s to m a ry  a t  the p o r t  o f  lo a d in g , the  
j u r y  h a d  fo u n d  th a t the re  w a s  n o  cu s to m a ry  fo r m  
a t the p o r t  o f  lo a d in g , a n d  th a t f in d in g  w as i n  
accordance w i th  the ev ide nce ; th i r d ly ,  th a t,  su p 
p o s in g  the b i l l  o f  la d in g  th a t  w as  s igne d  to  be in  
a  f o r m  cu s to m a ry  a t the p o r t  o f  lo a d in g , a n d  the  
clause i n  the c h a r te r -p a r ty  to g ive  a u th o r it y  to 
the m a s te r to s ig n  a  b i l l  o f  la d in g  i n  such a  fo r m ,  
the re  w ere n o  express w o rd s  in  the c h a rte r -p a r ty  
in c o rp o ra t in g  the p ro v is io n s  o f  the b i l l  o f  la d in g  
w ith  those o f  the  c h a r te r -p a r ty ; th a t,  i n  the  
absence o f  such  w o rd s , the c h a r te r -p a r ty  w as the  
c o n tra c t between the o w n e r a n d  the c h a rte re r o f  
the s h ip ; a n d  th a t, consequently , the s h ip o w n e r  
v>as n o t re lie ve d  f r o m  l ia b i l i t y  by the exception in  
the b i l l  o f  la d in g .

A f te r  the c h a rte r-p g jr ty  h a d  been en tered in to ,  b u t 
before b i l ls  o f  la d in g  h a d  been s igned, the  
cha rte re rs  h a d  con trac te d  to  se ll the cargo o n  i ts  
a r r iv a l  a t  the  p o r t  o f  d e s tin a tio n  a t  72. 2s. 6d. 
p e r  ton .

H e ld  (re ve rs in g  the ju d g m e n t o f  M a n is ty ,  J .), th a t  
the m easure  o f  dam ages w a s  n o t the a m o u n t a t  
w h ic h  the cargo  h a d  been sold, less f r e ig h t ,  bu t 
the  m a rk e t v a lu e  o f  the cargo a t  the p o r t  o f  
d e s tin a tio n  a t the t im e  w hen  the s h ip  w o u ld  i n  
due course have a r r iv e d  (w h ic h  w a s  71. 7s. 6d. 
p e r ton ), less u n p a id  f r e ig h t .

T h e  c h a r te r -p a r ty  co n ta in e d  a  c lause  p ro v id in g  
th a t “  su ffic ie n t cash f o r  s h ip ’s d isbu rsem ents  to 
be advanced  i f  re q u ire d  to  the c a p ta in  by  
ch a rte re rs  o n  accoun t o f  f re ig h t a t  c u r re n t 
exchange sub ject to in s u ra n c e  o n ly . ’ ’ U n d e r th is  
clause the ch a rte re rs  advanced  1602. (2ess 
p re m iu m s  f o r  in s u ra n c e  the reon) to  the  ̂ c a p ta in  
a t the p o r t  o f  lo a d in g , the w ho le  f re ig h t  be ing  
7352. T h e  c h a rte re rs  d id  n o t insure^ the  1602. 

H e ld  (reve rs in g  the ju d g m e n t o f  M a n is ty ,  J -), th a t,  
i n  e s t im a tin g  the dam ages, the  a m o u n t to  be 
deducted f r o m  the v a lu e  o f  the cargo  w as  u n p a id  
f r e ig h t  a n d  n o t ad vanced  f r e ig h t  as w e ll.

T his was an action by the charterers of the 
R edesdale  against her owners fo r  damages fo r  the 
loss o f a cargo o f seed. ,

B y  the cha rte r-pa rty  the  ship was to  proceed 
to  A lexandria , and there load a cargo to  be 
delivered a t a po rt in  the U n ited  K ingdom .

The 10th clause o f the cha rte r-pa rty  was as 
follows :

The m aster to  sign b i l l  o f lad in g  a t any ra te  o f fre ig h t, 
and as cnstom ary a t p o rt o f load ing, w ith o u t p re jud ice  
to  the  s tip u la tio n  o f th is  cha rte r-pa rty , rece iv ing  the 
difference, i f  less than  the ra tes specified the re in , a t 
p o rt o f load ing, aga inst h is  rece ip t fo r  the  same.

The 13 th  clause was :
S uffic ien t cash fo r  sh ip ’s disbursements to  be advanced, 

i£ requ ired , to  the  cap ta in  by  charterers on account ot 
fre ig h t a t cu rre n t exchange sub ject to  insurance on ly.

The cargo hav ing  been shipped, a b i l l  of lad ing  
'«’as signed by  the m aster acknow ledging tha t 
the cargo was shipped in  good order and eondi- 
tion , and was to  be de livered in  a lik e  cond ition  
s t  the  p o rt o f de s tina tion ; and con ta in ing  a 
Dumber o f exceptions w h ich  do no t appear in  the

charte r-pa rty , the  one m a te ria l in  the  present 
case being an exception o f the owners’ l ia b il ity  
fo r  any consequences o f “ any act, neglect, o r 
de fau lt whatsoever o f the p ilo t, master, o r 
m ariners.”  The cargo shipped was lost by the 
negligence o f the m aster o f the  B edesda le .

Evidence was given a t the t r ia l  w ith  regard to 
the fo rm  of b i l l  o f lad ing  in  use a t A lexandria . 
There was also evidence g iven on beha lf of the 
p la in tiffs  to  the effect th a t on the s ign ing  o f the 
b i l l  o f la d in g  a discussion had taken place as to  
its  divergence from  the term s of the  charter- 
pa rty , and th a t the captain and sh ip ’s agents had 
said th a t the h ills  o f lad ing  were on ly  receipts 
fo r the cargo taken on board, and d id  no t in  any 
way affect the  clauses of the cha rte r-pa rty .

The learned judge  (M anisty, J.) asked the  ju r y  
the fo llow ing  questions :

1. Was i t  the custom a t A lexandria  to  inse rt in  
a ll b ills  of lad ing  a clause exem pting the ship 
from  lia b il ity  fo r  loss occasioned by the  neg li
gence o f the  m aster and crew ?

2. Was the b i l l  o f lad ing in  th is  case signed in  
the fo rm  in  w h ich  i t  is upon the understand ing 
th a t i t  was to  ho treated on ly  as a rece ipt fo r  the  
cargo, and in  no way to  affect the  clauses in  the 
cha rte r-pa rty  ?

The ju r y  answered as fo llo w s : I t  appears to 
have been usual to  s ign b ills  of lad ing  w ith  a 
clause w h ich  exempted the owners in  a greater or 
less degree, b u t there was no special custom  in  
A le x a n d ria ; and they  answered the second ques
t io n  in  the affirm ative.

A f te r  the execution o f the cha rte r-pa rty , and 
before the  shipm ent of the cargo, the  p la in tiffs  
had sold the  cargo “ to  a r r iv e ”  at 72. 2s. 6d. per 
ton, a price less than the m arke t price  a t the p o rt 
o f discharge a t the  tim e  when the ship in  the 
o rd in a ry  course should have a rrived  there, w h ich  
would have been 72. 7s. 6d. Tier ton. The n la in 
t if fs  had made advances to  the am ount of 1602. 
under the cha rte r-pa rty  on account of fre ig h t fo r  
ship’s disbursements at the p o rt of loading, 
re ta in ing , however, ou t o f such advances the 
am ount necessary fo r  prem ium s o f insurance 
thereon. The whole am ount of the fre ig h t was 
7352.

The learned judge  entered ju dg m en t fo r  the 
p la in tiffs  fo r  the price a t w h ich  they had sold the 
cargo, less the to ta l am ount of the fre ig h t.

F rom  th is  judgm en t the defendants appealed, 
and the p la in tiffs  gave notice of a cross-appeal as 
to  damages.

B ig h a m , Q.C. and M a n is ty  fo r  the defendants.—  
A ssum ing the find ings o f the  ju r y  to  be r ig h t,  the  
judgm ent was w ro ng ly  entered fo r the p la in tiffs . 
The contract contained in  the cha rte r-pa rty  
im ports  the te rm  th a t the goods are to  be carried  
under a b i l l o f lad ing  in  the custom ary form . 
The parties contemplated a document com ing 
in to  existence which was to  define the te rm s upon 
w h ich  these goods should bo carried, and th a t th a t 
document should- be in  the fo rm  custom ary a t the 
po rt of A lexandria . The words “ w ith o u t pre
jud ice  to  the s tipu la tion  o f th is  cha rte r-pa rty ”  
do not qu a lify  the words “  the master to  sign b i l l  
o f lad ing as customary at p o rt of lad ing .”  They 
on ly  re fe r to  the  s tip u la tio n  in  the cha rte r-pa rty  
as to  fre ig h t. I f  the  ju r y  have found th a t there 
was no customary fo rm  of b i l l  o f la d in g  at 
A lexandria , th e ir  fin d in g  is against the  w e igh t of



1 0 2 MARITIME LAW CASES.

Ct. o f  A pp.] R o d o c a n a c h i , S o n s , a n d  Co. v . M i l d  u r n  B r o t h e r s . [Ct. o f  A p p .

the  evidence. B u t, i f  the substance of th e ir  fin d in g  
is looked to , i t  supports the  contention th a t i t  is 
usual o r custom ary fo r  b ills  o f la d in g  there to  
contain the  clause in  question. A lth o u g h  the 
b ills  o f la d in g  th a t were produced a t the  t r ia l 
d iffe red in  some respects, they a ll o f them  con
ta ined a s tipu la tion  w h ich  w ou ld  re lieve the 
defendants in  the present case. There was 
therefore, a customary fo rm  of b i l l  o f la d in g  at 
A lexandria  in  th is  sense, th a t i t  was custom ary to  
have an exception p ro tec ting  the shipowner from  
lia b i l i t y  fo r  the de fau lt o f the m aster and 
m ariners. [L o rd  E sher, M .R .— Supposing th a t 
th is  clause is custom ary a t A lexandria , and th a t 
the m aster was therefore r ig h t  in  s ign ing  b ills  of 
la d in g  con ta in ing  it ,  is i t  no t the  case th a t, as 
between the charte rer and the shipowner, where- 
ever there is a cha rte r-pa rty  and a b i l l  o f lading, 
the  cha rte r-pa rty  is the  contract, and the b i l l  of 
la d in g  a mere receipt fo r  the  goods ?] I t  is sub
m itte d  not. L o rd  B ram w ell, in  S ew e ll v. B u rd ic k  
(52 L . T. Eep. N . S. 445; 5 Asp. M ar. Law  
Cas. 386 10 App. Cas. 74, 105), is on ly re
fe rr in g  to  the case of a cha rte r-pa rty  th a t is 
s ilen t as to  the provisions o f the b i l l  o f lading. 
In  such a case the cha rte r-pa rty  is, no doubt, the 
contract. B u t here, by  the term s o f the charter- 
pa rty , th is  custom ary fo rm  of b i l l  o f lad ing  is 
incorporated in  it .  A s  to the cross-appeal on the 
question of damages, the learned judge has given 
the  p la in tiffs  th e ir  actua l loss, having regard to 
the  con tract they had made, not the speculative 
loss dependent upon the m arke t price. [L o rd  
E sher, M .R .— I t  makes no difference th a t they 
have sold the  goods; th a t is a mere accident.] 
I t  is  subm itted  tha t they cannot recover more 
tha n  they have actua lly  lost by the breach o f the 
cha rte r-pa rty . A s  to  the second po in t o f the 
cross-appeal, th a t the advanced fre ig h t having 
been already paid, should no t be deducted in  
es tim a ting  the damages i t  is subm itted th a t i t  
was r ig h t ly  deducted. The advanced fre ig h t was 
to  be insured a t the  defendants’ expense, and the 
p rem ium  fo r insurance was deducted from  the 
paym ent. I t  m ust be taken, therefore, th a t i t  
was in s u re d ; and, i f  i t  is no t to  be deducted from  
the damages, the p la in tiffs  w ou ld  in  effect get i t  
tw ice  over. They c ited
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Wagstaffe v. Anderson, 5 C. P. Div. 171, 177; 42 

L. T. Rep. N. S. 720 ; 4 Asp. Mar. Law Cas, 290;
The Parana, 1 P. Div. 452 ; 2 P. Div. 118; 3 Asp. 

Mar. Law Cas. 399; 35 L. T. Rep. N. S. 32;
Winter v. Haldimand, 2 B. & Ad. 649 ;
Shand v. Sanderson, 28 L. J. 278, 282, Ex. j 33 L. T. 

Bep. O. S. I l l ;
Gray v. Carr, L. Bep. 6 Q. B. 522, 537; 25 L. T. 
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— I t  was a t the op tion of the  charterers whether 
there  should be a b i l l o f lad ing  o r not. The ju ry  
have found th a t they took the  b i l l  o f lad ing  on ly  on 
the  understand ing th a t i t  was no t to affect the 
cha rte r-pa rty . The case is, therefore, on the same 
foo ting  as i f  there was no b i l l  o f lad ing. Secondly, 
the master had no a u th o rity  to s ign a b i l l  o f 
la d in g  con ta in ing  th is  exception. The evidence 
fa ile d  to  show any custom or any general usage 
as to  the fo rm  o f b ills  of la d in g  a t A lexandria , 
and the ju r y  have found th a t there was no special 
custom  there. T h ird ly , i f  the words “  w ith o u t 
pre jud ice  to  the s tip u la tio n  o f th is  cha rte r-pa rty  ”  
re fe r on ly  to  the ra te of fre ig h t, then the  words

“  as custom ary a t p o rt of la d in g  ”  also re fe r on ly 
to  the fre ig h t. A s  to  the  damages, the p la in tiffs  
are en titled  to  the m arke t value, deducting on ly 
the unpa id fre ig h t. The ru le  w h ich  has always 
been la id  down as the  ru le  by w h ich  damages are 
to  be assessed is to  take the m arke t value o f the 
goods a t the  tim e  and place a t w h ich  they ought 
to  have been delivered, independently of any c ir 
cumstances peculiar to  the  p la in t if f  :

Great Western Railway Company v. Redmayne, 
L. Bop. 1 C. P. 329.

This is a contract fo r  the de live ry  of goods; and 
i t  is no t d isputed th a t upon a sale of goods, 
w h ich  is also a con tract fo r  the de live ry  of 
goods, the purchaser is en titled  to  recover the 
m arke t price, a lthough he m ay have resold a t a 
less value. A s  to  the question w hether the 
advanced fre ig h t should be deducted, the  effect 
o f deducting  i t  is, th a t the p la in tiffs  pay th a t pa rt 
o f the fre ig h t tw ice  over. I n  order to  get the 
goods they  w ou ld  have had to  pay on ly  such 
po rtion  of the fre ig h t as was s t i l l  unpaid.

L o rd  E sher, M .R .— In  th is  case the p la in tiffs  
entered in to  a cha rte r-pa rty  w ith  the defendants, 
who are shipowners, fo r  the carriage of goods by 
the  defendants’ ship. B y  one o f the  term s o f the 
cha rte r-pa rty  the  captain was to  s ign b ills  of 
lading. B il ls  o f lad ing  were presented to  h im  to  
sign, and he d id  s ign  them. I n  the course of the 
voyage the  ship and cargo were lost by the  neg li
gence o f the  captain. Then the  charterer sues 
the shipowner fo r  damages fo r  non-delivery of 
the goods. The charte rer had, a fte r the  charter- 
p a rty  b u t before b ills  of lad ing  were signed, 
sold the  goods to  someone else. The charter- 
p a rty  and the b i l l  o f la d in g  are no t identica l. In  
the cha rte r-pa rty , among the exceptions of lia 
b i lity ,  the re  is no t an exception fo r loss occasioned 
by  the negligence of the shipowner’s servants ; in  
the b i l l  o f la d in g  there is such an exception. The 
p la in tiffs  there fore say, “ A lth o u g h  there is th a t 
exception in  the  b i l l  o f lad ing, we are su ing you 
as charterers. We are en title d  to  re ly  on the 
con tract contained in  the cha rte r-pa rty . Y ou 
cannot re ly  upon the b i l l  o f lad ing. There is no 
such exception in  the  con tract between you and 
us.”  On the  o ther hand the defendants say, “  I t  
is  tru e  there is no such exception in  the charter- 
pa rty . B u t you s tipu la ted w ith  us th a t the 
capta in  was to  sign a b i l l  o f lad ing, as custom ary 
a t p o r t of loading, and by w h ich  the l ia b il ity  of 
the  charterers was to  cease when the goods were 
shipped. T a k in g  those tw o  clauses together, we 
say th a t the  proper conclusion is, th a t the l ia b il ity  
w h ichexis ted between youand us when the charter- 
p a rty  was signed is a t an end, and the l ia b i l ity  
w h ich  now exists is regulated by the b i l l  o f lad ing .”  
The judge  asked the ju ry ,  “  W as i t  the custom at 
A lexandria  to  inse rt in  a ll b ills  o f la d in g  a clause 
exem pting the ship fro m  l ia b i l ity  fo r  loss occa
sioned by the negligence of the m aster and crewP ”  
W hen the ju r y  asked h im  w hat a custom was, he 
said th a t i t  m ust be so nearly  un iversa l th a t any 
exception to  i t  w ou ld  be ve ry  rare and special. 
H e  asked then whether i t  was the custom to insert 
the  clause “  in  a ll b ills  of lad ing .”  T h e ir answer 
is, “  I t  appears to  have been usual to  sign b ills  of 
la d in g  w ith  a clause w hich exempted the owners 
in  a grea te r o r less degree, b u t there was no 
special custom in  A lexandria .”  I  should have 
th o u g h t th a t th a t fin d in g  negatived the  existence
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of any custom  as to  any fo rm  of b i l l  of la d in g  at 
A lexandria . I t  ce rta in ly  negatives the  existence 
o f any such custom a t A lexandria  in  cases where 
there is a cha rte r-pa rty . I t  is said th a t the fin d in g  
of the ju r y  means th a t there is a usual, b u t not a 
un iversa l form . I  th in k  th a t the ju r y  meant to 
say, and were ju s tifie d  in  saying, th a t there was 
ne ithe r a un iversa l nor even a usual form . O f the 
b ills  of la d in g  produced a t the t r ia l  as examples, 
ha rd ly  any tw o were alike. They have a ll of 
them  som eth ing th a t in  substance would re lieve 
the shipowner fro m  l ia b i l ity  fo r  the negligence of 
his servants. B u t the s tipu la tion  th a t the captain 
was to s ign a b i l l  o f lad ing  as custom ary a t po rt 
of load ing could not mean th a t if ,  at the po rt 
of loading, the  b ills  of la d in g  had every clause 
d iffe ren t, except th is  one in  dispute, he was to 
sign a b i l l  o f la d in g  con ta in ing  such a clause.

W hat then is the m eaning of the words “  as cus
tom ary at p o rt o f load ing ? ”  W hen you have i t  
th a t there is no custom ary o r usual fo rm  of b i l l  
o f lad ing  at A lexandria , they cannot mean in  the 
custom ary fo rm  there. Those words seem to me 
to  refer, no t to  the  fo rm  o f the  b i l l  o f lad ing  but, 
to  the m anner of s ign ing  it .  There are m any 
practices w ith  regard  to  the s ign ing  o f b ills  of 
lad ing, so th a t the words would be satisfied i f  
th a t m eaning is g iven to  them. F o r instance, 
there m ay be a custom th a t the captain o r the 
ship’s agent signs tho b i l l  o f lading. _ A ga in , there 
may be a custom to  s ign b ills  of la d in g  before the 
goods are on board the ship. M y  view is, th a t 
those words apply on ly  to  the sign ing. B u t 
suppose th a t they  mean more than tha t, and apply 
to  the fo rm  o f b i l l  o f lad ing. W h a t are the  words 
of the clause in  the  cha rte r-pa rty  P “  The m aster 
to  sign b i l l  of la d in g  a t any ra te o f fre ig h t, and 
as custom ary a t p o rt o f loading, w ith o u t pre jud ice 
to  the s tipu la tion  of th is  cha rte r-pa rty , rece iv ing 
the difference, i f  less than  the rates specified 
the re in  a t o o rt o f loading' against his receipt fo r  
the same.”  T ha t is a ll one clause. I t  is to be 
-“ w ith o u t pre jud ice to  the s tipu la tion  o f th is  
cha rte r-pa rty .”  C onstru ing  those words in  a 
business manner, I  have no doubt th a t they mean 
w ith o u t pre jud ice to  th is  charte r-party . I t  so, 
there are au thorities  w h ich  exactly cover th is  
question. Suppose th a t I  am w rong in  th a t also, 
and th a t those words re fe r on ly to  the ra te  ot 
fre ig h t. Suppose th a t the prov is ion is th a t 
the m aster is to  sign a b i l l  o f la d in g  in  the 
custom ary fo rm , th a t th is  b i l l  of la d in g  was 
in  the custom ary fo rm , and th a t the  words w ith 
out p re jud ice  to  the cha rte r-pa rty  do no t apply 
to  th a t provis ion. Then you have a b i l l  of 
la d in g  to  be signed under the cha rte r-pa rty , 
the s tipu la tions o f w h ich  would no t be the same 
as those of the cha rte r-pa rty . W hat in  th a t case 
is the  ru le  as to  the construction  ot the  tw o 
documents ? In  m y opin ion, unless there is 
som ething expressly to  the con tra ry  w r itte n  in  
them, the  proper construction  of the tw o together 
is tha t, as between shipowner and charterers, the 
b i l l  of la d in g  is to  be taken on ly  as a rece ip t to r  
the goods shipped; and I  adopt fu l ly  w hat has 
been tw ice  said by L o rd  B ram w ell upon th a t 
po in t. F u ll effect can be g iven to both in s tru 
m ents under th a t doctrine, because the b il l ot 
lad ing is an ins trum en t upon w h ich  any p e rso n 10 
■whom i t  is indorsed, w ith o u t notice o f its  d ine i n ig  
from  the cha rte r-pa rty , has a r ig h t  to  rely, 
th a t construction  is correct, c a d it  q u a s t io ; the

shipowner in  th is  case is ce rta in ly  liab le  to  the 
charterer, i f  the cha rte r-pa rty  between them  
alone is looked at. To sum up w hat I  have said : 
Supposing th a t the  words “ as custom ary at p o rt 
o f load ing ”  re fe r to  the m anner of s ign ing, there 
is no th in g  to  take away fro m  the  defendants th e ir  
l ia b ility .  B u t supposing th a t those words mean 
th a t the m aster is to s ign a b i l l  o f la d in g  in  the 
custom ary fo rm , then the words “  w ith o u t p re
jud ice  to  the s tipu la tion  of th is  cha rte r-pa rty  ”  
prevent i t  having any effect at variance w ith  the  
effect of the  cha rte r-pa rty . L a s tly , supposing 
th a t those words app ly on ly  to  the ra te of fre ig h t, 
and th a t the  on ly  b i l l  of la d in g  th a t could be 
presented to  the m aster to s ign was the  one he 
d id  sign, then s t ill ,  the re  being no th in g  expressly 
stated in  the  cha rte r-pa rty  to  show tha t, upon 
the s ign ing  o f the  b i l l  of lad ing , the  charte r- 
p a rty  is to  cease to  be the  con tract between the 
parties, the b i l l  o f la d in g  is to  be treated on ly  as 
a receipt fo r  the  goods. I f  necessary, you have 
the find in g  of the ju ry , upon the  peculiar facts 
o f th is  case, th a t there was an understand ing to  
th a t e ffec t; b u t I  do no t th in k  th a t th a t find in g  
is required. U nder the circumstances, therefore, 
the  shipowners are liab le  to the p la in tiffs .

Then comes the question as to  damages. W here, 
under a cha rte r-pa rty , there is a fa ilu re  to  
de liver, the  measure o f damages m ust be the 
difference between the position o f the p la in t if f  i f  
the  goods had been delivered, and his position i f  
the  goods are lost. W ha t is the difference ? I f  
the goods had a rrived, he would have them  upon 
paym ent of the fre ig h t, w h ich  he necessarily has 
to  pay in  order to  get possession o f them . H e 
w ould  have had the value of the goods a t the  
place of a rriva l, less the  am ount o f the  fre ig h t. 
How is th a t value calculated i f  there is no 
m arke t fo r  the  goods there P I t  is calculated by 
ta k in g  the price th a t he pa id fo r  the goods, p lu s  
the  o ro fit  w h ich  he w ou ld  have made upon them  
a t the p o rt o f de live ry. W here there is a m arke t, 
i t  is  always to  be the m arke t price. I t  is  not, 
then, necessary to  add the cost p rice  to  the p ro 
bable p ro fit, because the  m arke t p rice does th a t 
fo r  you. The value o f the  goods a t the  p o rt of 
destina tion is the  m arke t price, i f  there is a 
m a rk e t ; i f  there is no m arket, a less accurate 
and more c ircu itous ru le  has to be adopted by 
adding the supposed p ro fit  to the o r ig in a l cost. 
The general ru le  is now th a t any in te rm ed iate 
sale o r purchase o f the  goods is no t to  be taken 
in to  account, b u t is to  be regarded as an acci
dental circum stance no t a ffecting  the  o r ig in a l 
contract. M r. B igham ’s contention is, th a t the 
m arke t p rice is to  be taken i f  the p la in t if f  has 
sold the goods a t a h igher price  tha n  th a t ; b u t 
tha t, i f  he has sold the goods a t a price below the 
m arke t price, then he cannot recover m ore than 
the contract price. T ha t w ou ld  be a very unequal 
ru le. The mode of es tim a ting  the value of the 
goods is to  take the m arke t price, independently 
o f any circumstances pecu lia r to  the  p la in tiff. 
T ha t gives the  value of the goods ; no t the  
damages. Then the damages have to  be es ti
mated. The p la in t if f  w ou ld  get the goods o f a 
certa in  value, bu t, in  order to  get them, he w ould 
have to pay the accru ing fre ig h t, fo r  w h ich  there 
is a lien  upon the goods. The damages, therefore, 
w ou ld  be, no t the price  a t w h ich  he had contracted 
to  sell the goods, less the  accru ing fre ig h t, b u t 

t the  m arke t price, less the  accru ing fre ig h t. Upon
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th a t po in t, therefore, the cross-appeal succeeds. 
A s  to  the other po in t raised by the cross-appeal 
w ith  regard  to  the advanced fre ig h t, the p la in tiffs  
w ou ld  no t have had to pay th a t fre ig h t in  order 
to  get the  goods, as they  would have pa id i t  
already. Upon th a t po in t also, therefore, the 
cross - appeal m ust succeed. The defendants’ 
appeal, on the question of lia b ility ,  fa ils  ; b u t the 
cross-appeal by  the p la in tiffs , as to  damages, 
is successful.

L in d le y , L .J .— I  am of the same opinion. W e 
have to say w hat is the effect of these tw o 
pieces o f paper, one of them  called a charter- 
pa rty , and the  other a b i l l  o f lading. Now , I  
am no t a t a ll sure w hat the  words “  as cus
tom ary  at p o rt o f loading ”  do mean ; b u t I  am 
sure th a t they do rio t mean th a t the  master 
m ay s ign  a b i l l  o f la d in g  at variance w ith  the 
cha rte r-pa rty . A l l  d iff ic u lty  seems to  he re 
moved fro m  the case by the  fin d in g  o f the ju r y  
th a t there was no custom at A lexandria  as to  
the  fo rm  of h i l l  o f lad ing. I t  was argued th a t 
the  in te n tio n  was th a t the  b i l l  o f la d in g  should 
supersede the cha rte r-pa rty  as the contract 
between the parties. I  do no t th in k  th a t th a t 
was in  the least contemplated. T ha t there was 
the  s ligh tes t contem plation o f any new contract 
between the charte rer and the  shipowner, I  do 
no t believe. T ha t the cha rte r-pa rty  is the con
tra c t between the  parties in  the  absence o f any
th in g  showing a con tra ry  in te n tio n , is  settled by 
a u th o rity . Unless there  is some express p ro v i
sion to  the  con tra ry  to  be found in  the charter- 
p a rty , the b i l l  of la d in g  as between the charterers 
and the shipowners is to  be looked upon as a 
mere rece ip t fo r  the  goods. Then, look ing  at th is  
p a rtic u la r case, I  can see no th in g  to  show th a t 
i t  was the  in te n tio n  of the parties th a t the b i l l  of 
la d in g  was to  be the con tract between them. I  
have no hesita tion in  com ing to  the conclusion 
th a t there was on ly  one con tract, and th a t th a t 
is  contained in  the  charte r-party .

Then there is the question as to damages. That 
question is necessarily dependent upon ru les tha t 
can on ly  be approxim ate ly  ju s t, and th a t are to  
he applied not by m athem aticians b u t by ju ries. 
A n y  special con tract w h ich  the cha rte re r has 
made is no t to  be taken in to  account in  estim a t
in g  the  damages, whether he has agreed to  sell fo r  
m ore o r less than the m arke t price. The damages 
are to  be the m arke t price  a t the p o rt of d is
charge, less the  accru ing fre ig h t. A s  to  the 
advanced fre ig h t, the  defendants w ou ld  o f 
course have had no lieu  upon the p la in t if f ’s 
goods in  respect o f tha t. I t  is not, therefore, 
p a rt o f the sum w h ich the p la in tiffs  w ou ld  have 
had to  pay in  order to  get th e ir  goods, and 
ought no t to  be taken in to  account in  estim a ting  
the  damages.

L opes, L .J .— In  th is  case, a cargo was ad m it
te d ly  lost by  the  negligence o f the m aster of the 
ship, and an im p o rtan t question arises whether 
the cha rte r-pa rty  or the  b i l l  o f la d in g  is to 
govern the c la im  of the charterers against the 
shipowners. There is an exception in  the b i l l  of 
lad ing , w h ich  does no t occur in  the  cha rte r-pa rty , 
p ro te c ting  the shipowners fro m  l ia b il ity  fo r  any 
damage a ris ing  from  any act, neglect, o r de fau lt 
o f the p ilo t, master, o r m ariners. The defendants 
re lie d  on an alleged custom a t A lexandria  to  in 
troduce such an exception in to  a ll b ills  of lad ing.

In  m y view, the question does no t arise a t a ll in  
th is  case upon the true  construction  o f the 10th 
clause of the cha rte r-pa rty . “ As custom ary,”  
in  m y opin ion, on ly means “  as usual,”  and a ll tha t 
those words re fer to seems to  me to  be the mode 
of s ign ing  b ills  of lading. B u t I  w i l l  assume tha t 
they mean more, and re fe r to  the fo rm  o f b i l l  of 
lading. I  do not a ttach im portance to  the words, 
“ w ith o u t pre jud ice to  the  s tipu la tion  o f th is  
cha rte r-pa rty ,”  because I  th in k  th a t they mean 
the s tipu la tion  as to  ra te  o f fre ig h t. B u t unless 
i t  is c learly  expressed in  the cha rte r-pa rty  th a t 
there is a d iffe ren t in ten tion , i t  is to  be taken 
th a t th a t is the  con tract between the parties. I  
believe the law  to  be th is , th a t where there is a 
cha rte r-pa rty , the b i l l  o f lad ing  operates as a 
receipt fo r the  goods, and as a document o f t i t le  
passing the p ro pe rty  in  the goods, bu t no t as a 
con tract between the charterer and the shipowner.

Then as to  the  question of damages. T h is  is a 
case where the  goods have been lost, not one 
where de live ry  has been delayed. I  th in k  the 
tru e  ru le  is, th a t the measure of damages in  such 
a case m ust be the  m arke t value of the  goods at 
the  place where, and the tim e  at w h ich  they 
ought to  have been delivered, independently of 
any circumstances pecu lia r to  the p la in t if f,  and 
less w hat p la in t if f  w ould have had to  pay in  order 
to  get them. A p p ly in g  th a t ru le  to  the present 
case, I  th in k  th a t the con tract by  the p la in tiffs  
fo r the sale of the goods is a m a tte r peculiar to 
them, between them  and th ird  parties, w ith  
w h ich  the defendants have no th in g  to  do. I t  is 
adm itted  th a t th is  would have been the case i f  
the contract had been fo r a sale o f the goods at a 
h ighe r price  than the m arke t value. I  th in k  
th a t i t  makes no difference th a t the con tract was 
fo r  a sale at a lower price. The on ly  other 
m a tte r is as to  the advanced fre ig h t. I t  seems 
to  me enough to say tha t, i f  th is  were to  be 
deducted from  the damages, i t  w ould have been 
m id  tw ice  over. The cross-appeal w i l l  the re 
fore be allowed, and the defendants’ appeal 
disallowed.

A p p e a l d is m is s e d ;  cross-appea l a llo w e d .

S olic ito rs fo r  the  p la in tiffs , W a lto n s , B u b b , 
and Joh nson .

S olic ito rs  fo r  the defendants, W . A . G ru m p  and 
S ons.

T u e sd a y , J a n .  18, 1887.
(Before L o rd  E sher, M .R., B owen and 

F ry, L .JJ .)
B erridge v. T he M an On I nsurance Company 

L im it e d , (a)
M a r in e  in s u ra n c e — Cash advances— “  F u l l  in te re s t 

a d m itte d  ” — 19 Geo. 2, c. 37, s. 1.
A  p o lic y  o f  m a r in e  in s u ra n c e  w h ic h  in su re s  cash 

advances on  a  s h ip  is  w i t h in  19 Geo. 2, c. 37, s. 1 ; 
a n d  such a  p o lic y  c o n ta in in g  the te rm s “ f u l l  
in te re s t a d m itte d  ”  is  v o id  u n d e r  th a t s ta tu te . 

S m ith  v. Reynolds (1 I I .  8f N .  221) a n d  De M attos 
v. N o r th  (18 L .  T . R e p . N .  S . 797; L .  R ep. 
3 F x .  185) fo llo w e d .

T his  was an appeal from  a judgm en t of Pollock, B.
The p la in t if f  b ro ug h t the  action upon a po licy 

of m arine  insurance made w ith  the defendants, 
who were a jo in t-s to ck  company reg istered in

(a) Reported by A. A. Hopkins, Esq., Barrie tor-at-Law.
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England. The defendants pleaded th a t the po licy 
was vo id  under 19 G-eo. 2, c. 37 

B y  19 Geo. 2, c. 37, s. 1 :
No assurance shall he made by any person or persons, 

bodies corporate or politic, on any ship or ships be ong- 
ing to His Majesty, or any of his subjects, or on any 
goods, merchandises, or effects, laden or to be laden on 
board of any such ship or ships, interest or no interest 
or without further proof of interest than the P°noy, ° [  
by way of gaming or wagering, or without benefit of 
salvage to the assurer, and every such insurance shall 
be null and void to a ll intents and purposes.

The p la in t if f  had advanced money on the 
security of a ship named the  G a in s fo rd ,  and 
entered in to  the po licy in  question w ith  the defen
dants in  order to  insure such advances, th e  
po licy stated th a t the insurance was upon goods 
and merchandise upon the ship G a in s fo rd  to r  a 
certa in specified voyage, and th a t “  the said goods 
and merchandise fo r  so m uch as concerns the 
assured are and shall be 1250Z. on cash advances.
I n  the m arg in  o f the po licy  were the words lu l l  
in te rest adm itted .”  I t  was no t d isputed a t the 
t r ia l,  or at any tim e, th a t the p la in t in  had made 
the advances, and was to  th a t extent interested
in  the  ship. , , ,

Pollock, B. gave judgm ent fo r the defendants 
upon the  ground th a t the  po licy was vo id  as 
being a po licy forbidden by the above-mentioned 
statute.

The p la in t if f  appealed.
F in la y ,  Q.C. and H o lla m s  fo r the  p la in t if f.—  

The words in  the m arg in  of the po licy, f u l l  
in te rest adm itted ,”  do no t fa ir ly  bear the  con
s tru c tio n  w h ich  the learned judge p u t upon them  
a t the tr ia l.  The fa ir  and reasonable construc
tio n  of those words is, th a t the fu l l  am ount ot 
the in te rest is adm itted, and th a t the quantum  
o f in te rest need no t therefore be proved. Ih e  
effect, then, of those words w ould be to make i t  
a valued po licy  subject to  the proof of some 
in te rest. [L o rd  E sher, M .R .— W hat would there 
be le ft fo r  the p la in t if f  to  prove P] T ha t he had 
advanced money upon the  ship. I t  is no t p re
tended th a t th is  is, as a fact, a wagering po licy, 
and i t  is  no t disputed th a t the  p la in t if f  i  
in terested to  the f u l l  extent. The statute does 
no t apply a t a ll in  such a case as th is , because 
th is  is not a po licy  of insurance upon a ship or 
goods, b u t upon advances. [L o rd  E sher, • • 
re ferred to  De M a tto s  v. N o r th ,  18 L  T. Rep. N . b. 
797 ■ L . Rep. 3 Ex. 185 ; 3 M ar. Law Cas. 0 .8 . 
141.] I n  th a t case the insurance was upon the 
p ro fits  o f goods, and th a t was taken as pa rt 
of th e ir  value. S m ith  v. R e yn o ld s  ( I R S  £  • ¿ ¿ L, 
25 L . J. 337, Ex.) and A l ik in s  v. Jup e  (36 L . 1. Bep. 
N . S. 851; 3 Asp. M ar. Law  Cas. 449; 2 L . B. 
D iv . 375) were also cited.

M y b u rg h ,  Q.C. and E n g lis h  H a r r is o n ,  fo r  the 
defendants, were no t called on.

L o rd  E sher, M .R .— The f irs t question is, 
"whether th is  p o licy  is w ith in  the statute. ow  
the cases o f S m ith  v. R e yn o ld s  (u h i sup .), JJe 
M a tto s  v. N o r th  (u b i sup .), and A U k in s  v. J u p e  (u b i 
sup .) a ll seem to  show th a t fo r  th is  purpose e 
th in g  on w h ich  the insurance is made is the tm  g 
"which is phys ica lly  a t r is k  from  the  penis 
insured against, so th a t the loss of th a t th in g  
involves the loss o f the sub ject-m atter o 
insurance. In  th is  case the p la in t if f  was in  - 
rested in  the  ship to  the  extent o f his advances,

Vol. V I., N. S.

i f  the ship was los t his advances were lo s t also, 
and he therefore effected an insurance on the  ship.
I  th in k  tha t, in  do ing so, he was in  respect of his 
advances effecting an insurance upon the ship 
w ith in  the m eaning o f the  statute. Now , i t  was 
suggested on the p a rt of the  p la in t if f  th a t th is  
cou rt could overru le the decisions to  w h ich  I  have 
re fe rre d ; b u t I  do no t th in k  th a t we could over
ru le  them  now, even i f  we d id  no t agree w ith  the 
reasoning upon w hich they were based, b u t I  
th in k  th a t the decisions were r ig h t. Then the 
on ly  rem a in ing question is, whether th is  po licy 
does th a t w h ich  the sta tu te  forb ids by reason of 
its  being a po licy w h ich  is to  have effect “  w ith o u t 
fu r th e r  proof of in te rest than  the  po licy .”  Now, 
the words are “  f u l l  in te rest adm itted .”  Those 
words do no t seem to  me to  am ount m ere ly to  a 
statement th a t the value o f the in te rest is 
adm itted  to  be a certa in  sum, b u t I  th in k  they 
im p ly  tha t no p roof o f in te rest is required, the 
whole being adm itted. I  cannot im agine words 
which, being d iffe ren t fro m  the words of the 
statute, more exactly represent its  meaning. 
Th is po licy is not vo id  as a gam ing and w agering 
po licy  b u t nevertheless I  th in k  i t  is vo id  as a 
forbidden po licy by reason o f the  words w h ich  
fo rb id  insurances “ w ith o u t fu r th e r proof of 
in te rest than the po licy.”  I  therefore th in k  th a t 
th is  appeal m ust be dismissed.

B owen and F ry, L .JJ . concurred.
A p p e a l d ism issed.

Solicitors fo r  the p la in tiff, H o lla m s , S on , and

^ S o lic ito rs  fo r  the  defendants, H a rw o o d  and 
Stephenson.

S a tu rd a y , Dec. 14,1886.

(Before L o rd  E sher, M .R., L indley  and L opes,
L.JJ., assisted by  N autical A ssessors.)

T he I ndus, (a )
C o llis ion— Steam ship  an d  lig h tsh ip — Com pulsory

pilotage—In e v ita b le  a cc id e n t— N eg ligence— O nus

o f  p ro o f.
W here  the p la in t i f f s  i n  a  c o ll is io n  a c t io n  show  

th a t th e ir  vessel w as  a t  a n c h o r e x h ib it in g  a  p ro p e r  
l iq h t ,  a n d  w a s  s tru c k  a n d  dam aged  by a n o th e r  
sh ip , they m ake  a  p r im a  fa c ie  case o f  neg ligence  
a q a in s t ihe  d e fend an ts , the ow ners o f  the s h ip  m  
m o tio n , a n d  ihe  b u rd e n  o f  p ro o f u p o n  the de fen
d a n ts , to re b u t the p re s u m p tio n  o f  l i a b i l i t y , i s  n o t  
d ischa rged  by m e re ly  p ro v in g  th a t th e ir  s h ip  w as  
i n  charge o f  a  p i lo t  by c o m p u ls io n  o f  la w  w ith o u t  
p ro v in g  th a t the cause o f  the  c o ll is io n  w as  so le ly

T h ^ s te a m s h ip  L e a v in g  come in to  c o ll is io n  w ith  
a  l ig h ts h ip , the  ow ne rs  o f  the  lig h ts h ip  sued 
the  ow ners o f  the I . ,  a n d  p ro ve d  th a t the  
l ig h ts h ip  w a s  a t the tim e  o f  the c o ll is io n  a t  
a n c h o r f  a n d  e x h ib it in g  a  p ro p e r l ig h t .  T h e  
de fendan ts  gave evidence th a t the I .  w as  i n  charge  
o f  a  com pu lso ry  p i lo t , a n d  th a t  a l l  h is  o rders  
were obeyed ; th a t  the I .  w as  steered by steam - 
s tee rinq  g e a r ;  th a t  the h e lm  w as s ta rb o a rd e d  m  
obedience to  the  p i lo t ’s o rders, b u t th a t the I - f a i le d  
to  an sw e r he r he lm , a n d  s tru c k  the lig h ts h ip .  
T h e  P re s id e n t d id  n o t f i n d  w h a t w as  the  cause o f  
the c o ll is ion , b u t d ism issed  the a c t io n  on  the

(aTReported by j Tp . A s f in a ll  and B utler  A sp in a ll , Esq«.,
v '  k Barristers-at-Law.
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g ro u n d  th a t the p la in t i f f s  h a d  m a de  no  case 
a g a in s t the de fend an ts .

H e ld ,  on  a p p e a l, th a t the  p la in t i f f s  h a d  m ade ou t a  
p r im a  fa c ie  case o f  neg ligence a g a in s t the de fen
d a n ts  ;  th a t the d e fend an ts  h a d  n e ith e r  es tab lished  
th a t the c o ll is io n  w as  due to  in e v ita b le  acc ide n t, o r  
the f a u l t  o f  the p i lo t ,  a n d  th a t th e re fo re  the  
p la in t i f f s  w ere e n tit le d  to  ju d g m e n t.

T his was an action i n  p e rso n a m  by the corpora
t io n  o f T r in i ty  House, as owners o f the  G ird le r  
ligh tsh ip , against the  owners of the screw steam
ship In d u s ,  to  recover damages occasioned by a 
collis ion between the In d u s  and the  lig h ts h ip  on 
the. 20th June 1884.

The p la in t if fs  proved th a t, at about 11.45 p.m. 
on June 20,1884, the G ird le r  lig h ts h ip  was ly in g  
in  her usual position in  the Thames, and showing 
her b r ig h t revo lv ing  l i g h t ; th a t the weather was 
fine and c le a r; th a t the In d u s  was seen bearing 
no rth , and h a lf a m ile  d is tant, heading fo r  the 
lig h ts h ip ; th a t she came on w ith o u t any a lte ra
tion , and w ith  her stem s tru ck  the  starboard side 
o f the lig h tsh ip  and sank her.

The evidence on behalf of the defendants was 
as follows : S ho rtly  before 11.45 p.m. on the 20th 
June 1884, the  In d u s ,  a steamship o f 1615 tons 
net reg ister, was in  the entrance to  the r iv e r  
Thames in  the  course o f a voyage from  London to  
Queensland, laden w ith  a general cargo, and 
ca rry ing  about 400 passengers. The weather 
was fine and clear. The In d u s  was in  charge 
o f a p ilo t  by  compulsion of law. S h o rtly  a fte r 
the  In d u s  had passed the S h ive ring  Sand, her 
course was by  the p ilo t ’s orders altered, so th a t the 
G ird le r  lig h ts h ip  was b rough t to  bear r ig h t  
ahead. W hen the lig h tsh ip  was h a lf a m ile  d is tant, 
and s t i l l  r ig h t  ahead, the p ilo t  ordered the  helm 
to  be p u t to  starboard, and then p u t hard-a- 
starboard. B oth  these orders were obeyed, bu t 
the  head of the In d u s  d id  not pay off, and when 
the lig h ts h ip  was about 300 yards d is tant, and 
s t i l l  bearing r ig h t  ahead, the  p ilo t ordered the 
helm  to  be p u t hard-aport, and her engines to  be 
stopped and reversed fu l l  speed astern. B u t 
before these orders had any effect, the In d u s  w ith  
her stem s tru ck  the lig h ts h ip  amidships. The 
In d u s  was being steered by  steam-steering gear, 
and th is  was her f irs t voyage. She had been 
b u ilt  a t Dundee, and b rough t round  from  there to  
London. The steering gear had acted prope rly  
fro m  Dundee to  London, on the voyage down the 
r iv e r  t i l l  the collis ion happened, and subsequently 
on the voyage to  Queensland. The helmsman 
was not called.

S ir  B ic h a r d  W ebster, Q.C. (A.-G-.), and B u c k n i l l ,
Q.C. fo r  the  p la in tiffs .

F in la y ,  Q.C, and K e n n e d y , Q.O. fo r  the defen
dants.

The President.— The question in  th is  case 
w hether o r no t the m aster o r crew o f the I n d  
caused w h o lly  o r p a r t ly  by c o n trib u to ry  neg 
gence th is  catastrophe. I  have no t before me 
an issue in  the case w hether o r no t the  p il 
caused the collision. T ha t is on ly  in d ire c tly  
(piestion. I t  was a t f ir s t  suggested by  the  plea 
mgs, th a t the ewners o f the In d u s  caused t l  
collis ion , o r had con tribu ted  to  i t  by no t p ro v id ii 
the  In d u s  w ith  proper steering g e a r; b u t th; 
charge has been abandoned by the A tto rn e  
General. The next th in g  is, th a t i t  is clear th  
th is  vessel was under the  charge o f the  p ilo t, a i

I  have absolutely no evidence th a t his orders 
were no t obeyed. On the o ther hand, I  have 
evidence of the clearest k in d  by the  m aster and 
the second officer of the  In d u s  th a t the p ilo t ’s 
orders were obeyed ; and the p ilo t, who has been 
called, and who o f course m ust know th a t his 
s k il l is be ing questioned, has no t asserted tha t 
h is orders were not obeyed. F u rth e r than th a t 
in  the evidence w hich he las t gave— he was dis
cree tly  le ft  unquestioned upon the subject by the 
A tto rney-G enera l— in  answer to questions by M r. 
F in lay , he by  im p lica tion  adm itted  th a t his 
orders had been obeyed. I t  is suggested tha t, 
fro m  the previous h is to ry  o f th is  short voyage, 
I  am to  in fe r tha t i t  was by  reason of some 
de fau lt on the  p a rt of the steersman th a t the vessel 
d id  no t answer her helm  im m edia te ly  before the 
collis ion. T ha t is based upon the fac t w h ich  is 
adm itted , th a t on one occasion a man, who had 
been a t the helm  com ing down the r iv e r, had been 
removed, because as a m a tte r of fact, whatever 
the cause, an order hav ing  been given by the  p ilo t 
the manœuvre ordered by h im  had not been 
effected, and i t  appears to  have been assumed 
th a t th a t was because the man a t the helm  had 
no t known how to  discharge his duties, and had 
no t in  fac t discharged his duties of obeying the 
order of the  p ilo t. F irs t  of a ll, I  w i l l  assume 
th a t i t  was because the m an d id  no t know  how 
to  discharge the duties o f a steersman. I f  i t  was 
so e ither once o r tw ice, i t  is p la in  th a t the man 
had been replaced by somebody else, and th a t 
somebody else is not shown by  any evidence not 
to  have known how to  steer. There is positive 
evidence th a t the  orders w h ich  were g iven by the 
p ilo t  were obeyed by the man a t the wheel. There 
is, however, th is  fu r th e r  observation to  be made. 
I t  has been e lio itsd  by  the A tto rney-G enera l fo r 
some purpose w h ich  I  do no t understand th a t 
one or another of the men who were rémoved 
fro m  the wheel said when removed, “  I  know 
how to  steer as w e ll as you do.”  F ro m  w h ich  i t  
was suggested th a t the man was by  im p lica tio n  
saying i t  was no fa u lt o f his, b u t was the fa u lt of 
the steering gear. I t  appears then tha t, there 
be ing proper steering gear supplied, as is now 
adm itted , the p ilo t ’s orders were obeyed. Then 
there is the fac t th a t the vessel d id  no t answer 
her helm.

T h is subject has been considered qu ite  recently 
in  the  case o f T h e  E u ro p e a n  (5 Asp. M ar. Law  
Cas. 417; 52 L . T. Rep. N . S. 868; 10 P. D iv . 
99) by  m y bro ther B u tt.  I n  th a t case the 
facts were ve ry  s im ila r w ith  th is  difference, 
th a t the re  the apparatus had been found defec
t iv e  on the previous voyage, and on th a t ground 
m y b ro ther B u tt,  w h ile  he he ld th a t the owners 
would no t have been liab le  i f  the  fa ilu re  o f 
the  steering gear had occurred fo r  the  f irs t  tim e, 
yet he he ld they were liab le  because the y  had 
had a w a rn in g  th a t th is  vice was in  the steering 
gear, and th a t therefore they ough t to  have taken 
steps to  rep a ir i t .  There is a complete absence 
o f any such evidence in  th is  case. I t  has been 
proved, and i t  has not been sought to  impeach 
the  evidence, th a t th is  steering gear had served 
p e rfe c tly  w e ll in  b r in g in g  the  ship up from  
Dundee, and th a t i t  had answered pe rfe c tly  w e ll 
on the  t r ia l  t r ip ..  There on ly  remains w hat hap
pened when the  In d u s  was approaching the  l ig h t 
ship, and i t  seems to  me to  be clear th a t there 
was no th in g  w h ich  occurred then w h ich  rendered
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i t  the  d u ty  of those na v ig a ting  to  stop, because 
I  have no doubt th a t they  d id  rea lly  and t r u ly  
believe th a t i t  was because the m an o r men had 
no t steered p rope rly  th a t the  vessel d id  no t 
answer her helm . I t  is qu ite  possible, from  the 
m an’s remonstrance abouo know ing  how to  steer 
as w e ll as anybody else, th a t there m ig h t have 
been a defect in  the  steering gear, b u t as th a t 
had not been b ro ug h t to  the notice o f anybody 
up to  th a t tim e— I  am on ly  p u ttin g  th is  fo rw ard  
as a conjecture— I  cannot ho ld  tha t there was any 
negligence on the  p a rt o f those in  charge o f the 
vessel in  con tinu ing  the  voyage u n t il th is  hap
pened. I  have already po in ted out th a t i t  is  not 
necessary fo r  me to  say w hether o r no t the p ilo t 
was to  blame. I t  is  possible th a t the  cause of 
the  catastrophe m ay nave been som ething not 
accounted fo r, and i t  w ou ld  appear from  th is  case 
o f T h e  E u ro p e a n  (u b i sup .) th a t these accidents 
do happen w ith  the  best esteemed m achinery. I t  
is possible th a t som eth ing or other d id  happen 
to  the steering gear w h ich  caused her no t to 
answer. I  repeat th is  is qu ite  outside w hat I  
have to  determ ine, and I  m ust add tha t, though 
the question is no t whether or no t the p ilo t was 
to  blame, the  assessors, whose valuable assistance 
1 have, inc line  to  the op in ion th a t the co llis ion 
d id  arise from  the  de fau lt o f the  p i lo t ; b u t I  
repeat, I  do n o t g ive m y  decision on th a t po in t, 
because i t  is  no t the question before me. A  good 
deal has been said about the  helmsman no t being 
called. U ndoubted ly , i f  I  had tho ugh t tha t the 
evidence g iven le ft  the  m a tte r i n  d u b io , I  should 
have been influenced by  the fac t th a t he had not 
been ca lled ; b u t when I  have the clear and d is
t in c t  evidence o f the m aster and second mate th a t 
the orders o f the p ilo t were in  fac t obeyed, I  
come to  the conclusion upon the whole th a t the 
case has no t been established against the  defen
dants.

B u c k n i l l ,  fo r  the  p la in tiffs , re ferred to  the  case 
of The B u c k h u rs t  (46 L . T . Rep. N . S. 108; 6 I .  
D iv . 152; 4 Asp. M ar. Law  Oas. 484), and asked 
th a t the  p la in t if fs  should no t be condemned in  
costs.

F in la y ,  Q.C., fo r  the defendants, co n tra .

The P resident.— I  am no t m uch impressed by 
M r. B u c k n ill’s contention, th a t th is  case is 
analogous to  a case of inevitab le  accident. I t  
appears to  me tha t, on the f irs t  view  of th is  
collis ion, i t  w ou ld  be the p ilo t  who was in  charge 
who occasioned i t ; b u t 1 suppose tha t, because 
p ilo ts  are no t able to  pay the damages, i t  was 
sought to  make the owners o f the  vessel pay, and 
th a t a ttem p t has been unsuccessful. Ih e  p la in 
t if fs  have fa iled  to  establish th a t there was any 
blame on the p a rt of the defendants, and they 
m ust take the o rd in a ry  consequences w hich attach 
to  lit ig a n ts  who fa i l  to  establish th e ir  case.

F rom  th is  decision the p la in tiffs  appealed.
S ir R ic h a r d  W ebster, Q.C. (A.-G .) and B u c k n i l l

Q.C. in  support of the appeal.— The learned 
President was w rong  in  fin d in g  th a t the p la in t if f  
had no t established a case against the defendants. 
On showing th a t th e ir  vessel was a t anchor and 
exh ib iting  a proper l ig h t  they made out a p r im a  
fa c ie  case of negligence against the  defendan s. 
They have no t disproved th a t p r im a  fa c ie  case,

and there fore the p la in tiffs  are en title d  to  ju d g 
m ent :

The Batavier, 2 W. Bob. 407 ;
B ill v. Smith, 39 Connecticut Bep. 206.

A l l  the defendants have proved is th a t th e ir  ship 
was com pulsorily  in  charge of a p ilo t, b u t the 
President has expressly re fra ined fro m  fin d in g  
th a t i t  was solely h is fa u lt w h ich  caused the 
collision. H e  has assumed i t  was upon the p la in 
t if fs  to  prove the cause o f the collision, and has 
le ft th a t cause i n  d u b io . I t  is  subm itted  th a t 
the suggestion of inev itab le  accident, founded 
upon the assumpton th a t the steering gear fa iled  
to  act on th is  p a rtic u la r occasion, is inconsistent 
w ith  the facts. The steering gear p rev iously  and 
subsequently acted p roperly . The tru e  inference 
to  draw  is, th a t the p ilo t ’s orders were never 
obeyed a t a ll. I t  is, however, suffic ient to  say 
th a t the defendants have no t discharged the 
burden o f p roof w h ich  la y  upon them, and the re
fore the p la in tiffs  are e n title d  to  ju d g m e n t:

The Lochlibo, 3 Wm. Bob. 310 ;
The Clyde Navigation Company v. Barclay, 36 L. T.

Bep. N. S. 379; 1 App. Cas. 790 ; 3 Asp. Mar.
Law. Cas. 390.

S ir W a lte r  P l i i l l im o r e  and K e n n e d y , Q.C. fo r  
the  respondents, co n tra .— Though the  onus la y  
upon the defendants to  prove e ither th a t the 
collis ion was due to the fa u lt of the p ilo t  o r an 
inevitab le  accident, yet, inasm uch as th e ir  evidence 
had p u t the m a tte r i n  d u b io , they were en titled  
to  ju d g m e n t:

The Boliva, 3 Notes of Cas. 208;
The George, 4 Notes of Cas. 161.

The President has found th a t the co llis ion  was 
due to  e ither of these tw o  causes, fo r  ne ithe r of 
w h ich the defendants w ou ld  be liab le . The 
defendants have, therefore, discharged the onus 
w h ich  was upon them , and the onus o f p ro v in g  
negligence on the p a r t o f th e ir  servants causing 
o r c o n trib u tin g  to  the  co llis ion  lay  upon the 
p la in tiffs  :

The Daioz, 37 L. T. Bep. N. S. 137; 3 Asp. Mar.
Law Cas. 477.

B u c k n i l l ,  Q.C. in  rep ly.
L o rd  E sher, M .R .— I  am o f op in ion th a t in  

th is  case the defendants have no t discharged to 
ou r satisfaction the  burden o f p roof w h ich  was 
upon them. This is an action  fo r  collis ion, and the 
action is b ro ug h t against the owners o f a steamer 
w h ich  at n ig h t tim e  ran in to  a vessel a t anchor. 
I t  was incum bent upon the p la in tiffs  to  make ou t 
a p r im a  fa c ie  case, one which i f  unanswered 
w ould en title  them  to  judgm ent. They, in  order 
to  sa tis fy  the  burden of p roo f w h ich  was upon 
them, gave evidence th a t th e ir  vessel was at 
anchor and was showing a proper l ig h t. U nder 
these circumstances, the defendants vessel being 
in  m otion, in  m y opinion, and as i t  has been 
frequen tly  held, the p la in tiffs  had established a 
p r im a . fa c ie  case o f negligence against the  defen
dants’ vessel. I t  is  the d u ty  of a vessel in  m otion 
to  keep clear o f one a t anchor, i f  the  la tte r  can 
be seen, and i f  she does not keep clear o f her then 
she m ust show good cause fo r  no t do ing so. In  
th is  case the ship at anchor having shown a 
proper and suffic ient lig h t, the  circumstances are 
fu s t the same as i f  the  collis ion had happened in  
m idday, and can any man, no t as a m a tte r of 
law  b u t of common sense, suppose th a t is no t a 
p r im a  fa c ie  case  o f negligence? Therefore here
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the  p la in tiffs  have proved a p r im a  fa c ie  case of 
negligence, and i f  i t  was no t answered by  counter
v a ilin g  evidence they are en titled  to  judgm ent. 
I n  w hat way could the  p la in t if fs ’ case be answered? 
The defendants could say they d id  eve ry th ing 
th a t could be done by  care fu l seamen, b u t th a t 
some overwhelm ing storm  occurred w h ich  p re 
vented the  ship from  being navigated as she 
ought to  have been. They could say th a t an 
en tire ly  unforeseen accident, w h ich  could riot 
have been prevented by proper management, 
occurred to the m achinery w ith  the same resu lt. 
There are m any o ther th in g s  w h ich  m ig h t be 
classed under the head of law  known as inevitab le  
accident, w h ich  is a we ll-know n expression, and 
though i t  m ay not be ph ilosophica lly  correct 
answers its  purpose. I f  the  ship w h ich  is p r im a  
fa c ie  in  the w rong sets up the defence of in e v it
able accident she m ust prove i t ,  and the burden of 
proof rests upon her to  show th a t the co llis ion  was 
the resu lt o f an inev itab le  accident. In  the

iiresent case the learned President seems to  have 
e ft i t  an open question, an a lte rna tive , w hether o r 

no t th is  co llis ion was caused by  an inevitab le  
accident. The inevitab le  accident suggested is, 
th a t the m achinery was out o f o rd e r ; th a t is  to  
say, th a t though  i t  had p rev iously  been w o rk ing  
pe rfe c tly  we ll, som ething occurred at the p a rtic u 
la r  m oment o f the co llis ion  w h ich  prevented i t  
fro m  doing th a t w h ich  everyone m ig h t reason
ab ly  expect i t  w ould do. H e has le ft  th a t open 
a8 an a lte rna tive , but, in  m y opinion, the re  was no 
evidence to  support such a suggestion. I t  is said 
th a t the m achinery acted w e ll from  Dundee to  Lo n 
don) down the Thames, t i l l  the accident happened, 
and afterw ards on the voyage to  A us tra lia . 
I t  is therefore necessary to  presume th a t an in 
evitable accident happened once, and once only, 
and th a t a t the  most c r it ic a l moment. I n  m y 
hum ble op in ion there is no evidence to  support 
such a presum ption. Therefore th is  a lte rna tive  
d id  no t exist, and the defendants never proved 
the defence of inevitab le  accident.

_ In  w hat other way, then, could the defendants 
discharge th e ir  burden ? They could show th a t 
they had a licensed p ilo t on board, th a t he was 
there by compulsion o f law, and th a t the accident 
occurred solely th rough  h is negligence. They m ust 
g ive  evidence w hich i f  unanswered would prove 
th a t proposition. In  m y opin ion they m ust show 
th a t the fa u lt was one in  regard to  the navigation  
o f the  ship as to  the steering, because th a t is the 
p rin c ip a l m a tte r over w h ich  the p ilo t  has a con
tro l,  th a t the  co llis ion  was due to  h is fa u lt alone, 
and th a t he a t the tim e  was in  charge o f the 
navigation . I f  they prove th a t the p ilo t  gave 
orders, and th a t his orders were obeyed, they 
make ou t a p r im d  fa c ie  case o f negligence on his 
pa rt. B u t i f  they on ly  prove th a t the p ilo t gave 
orders w ith o u t also p rov ing  th a t they  were obeyed, 
they do not even make out a p r im a  fa c ie  case 
th a t the  co llis ion  was solely the fa u lt o f the  p ilo t. 
B y  such evidence they perhaps m ay show th a t the 
p ilo t was in  fa u lt, b u t they do not show th a t the 
p ilo t was solely in  fa u lt. I n  the  present case they 
gave evidence th a t the p ilo t gave the orders as to  
the steering of the vessel, and th a t they were 
im m ed ia te ly  obeyed. B u t the question is w hether 
the y  gave such evidence as the cou rt can accept. 
The evidence is th a t the m achinery acted w e ll 
before and a fte r the co llis ion. A ccord ing  to  the 
evidence the  p ilo t  was steering  so as to  b r in g  the

lig h ts h ip  r ig h t  ahead, about tw o m iles off. H e 
continued th a t course u n t il w ith in  h a lf a m ile, or 
somewhat less, and at th is  tim e  we on the  evidence 
have come to  the conclusion th a t he ordered the 
he lm  to  be p u t hard-a-starboard. I  cannot doubt 
m yself th a t i f  th a t o rder was given h a lf a m ile 
off, and i t  was obeyed a t once, and no th in g  was 
done to  counteract i t ,  the steamer w ould have 
gone clear of the ligh tsh ip . N ow  comes the 

uestion, was th a t order obeyed P I t  is  fo r  the 
efendants, on whom  the burden of p roof lies, to 

show th a t i t  was obeyed. Have the y  satisfied 
th a t burden P The captain and m ate said i t  was 
obeyed. The mate said, “  I  looked and saw the 
man p u t the helm  over hard-a-starboard,”  bu t he 
added “  the  ship d id  no t a lte r her course.”  H is  
evidence means th a t the ship d id  no t a lte r her 
course u n t il the  moment she s truck  the ligh tsh ip . 
On th is  we have p u t th is  question to  our assessors, 
“ A ssum ing th a t the he lm  was hard-a-starboarded 
a t a distance o f h a lf a m ile, is  i t  possible th a t 
the ship could no t have answered her helm  so 
th a t the officer m ust have seen i t  P ”  They 
answer No. Therefore the  weak po in t in  the 
evidence of the second m ate is th is  : H e says, “  I  
know  the helm  was p u t hard-a-starboard,”  but 
im m edia te ly  adds som ething w h ich  seems to 
suggest th a t i t  was no t p u t hard-a-starboard. 
I t  is  impossible to  account fo r  the ship not 
a lte ring , except on one of tw o  suppositions, 
e ithe r th a t the  m ach inery had no effect upon 
the ship, o r th a t the he lm  was no t in  fact 
p u t hard-a-starboaid. I t  is im portan t to notice 
th a t the helmsman, who could have said whether 
he p u t the helm  hard-a-starboard o r not, was not 
called. I  do no t say he was no t called th rough  
any fa u lt  o f the defendants ; bu t, however i t  is, 
th e ir  case is open to  th is  c ritic ism , th a t th e ir 
evidence th a t the helm  was hard-a-starboarded is 
supplemented by  the evidence th a t the  order was 
not effective, i ’o m y  m ind, the  inference is, th a t 
the order was no t obeyed, unless there  is some
th in g  else to  show tha t, even i f  i t  was obeyed, 
i t  was counteracted. B u t the  evidence is tha t, 
even at the  m oment o f the collis ion, the helm  had 
no t been go t over to  hard-a-port, though the p ilo t 
had so ordered when he saw the  like lihood  of a 
co llis ion  aris ing . W e come to  the  conclusion th a t 
no th in g  was done w h ich  would counteract the 
effect o f the  hard-a-starboard order i f  i t  had 
been obeyed; and th a t the  order to  hard-a-port 
was given at a t im e  when i t  had no effect.

So fa r from  agreeing w ith  the learned President 
th a t there was a double a lte rna tive , i t  seems to 
me th a t the  evidence, when ca re fu lly  considered, 
proves w ith  a reasonable certa in ty , suffic ient fo r 
the cou rt to  act on, th a t the order to  p u t the 
he lm  hard-a-starboard was g iven nearly  h a lf a 
m ile  from  the ligh tsh ip , and th a t i t  was not 
in  fac t obeyed. I  m yself th in k  i t  w ou ld  have 
been be tte r i f  the  p ilo t had g iven the order more 
than  h a lf a m ile  o f f ; but, i f  the disobedience to 
the order con tribu ted, as I  th in k  i t  d id, to  the 
collis ion, i t  cannot be said th a t i t  was caused 
solely by  the  de fau lt o f the p ilo t, and therefore 
the  defendants fa il, because they have no t satisfied 
the  burden o f p roo f w h ich  lay  upon them. W ith  
the greatest deference to  the learned President, 
I  cannot understand th a t p a rt o f his judgm ent 
where he says th a t ju dg m en t ough t to  be given 
against the  p la in tiffs , because they d id  no t make 
ou t th e ir  case. I  th in k  they d id  make ou t a
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p r im a  fa c ie  case, and the on ly  th in g  th a t remained 
to  be tr ie d  was w hether i t  was rebutted by the 
defendants. I  do no t th in k  they have rebu tted  it .  
W ith  regard  to  the  cases w h ich  have been cited 
a t the bar, none of them  seem to  be con tra ry  to 
the proposition I  have la id  down— th a t where a 
p r im a  fa c ie  case of th is  sort is made ou t by the 
p la in tiffs , and the defendants re ly  on com pulsory 
pilotage, they m ust prove tw o th in gs  a t le a s t: 
th a t the  de fau lt was in  the steering, and th a t 
the orders as to  th a t were given by  the  p ilo t, 
and were obeyed. The case in  the House of 
Lords o f T h e  C ly d e  N a v ig a t io n  C om pa,ny v. 
B a rc la y  (u h i sup .) amounts, in  m y opinion, to  
th is, th a t where the  p la in tiffs  make ou t a 
p r im a  fa c ie  case, and the answer is, th a t the 
defendants are exempt fro m  l ia b i l ity  on the 
ground o f com pulsory p ilotage, and they  give 
evidence w h ich  p r im a  fa c ie  proves th a t the 
accident was solely the fa u lt  of the  p ilo t who 
was in  charge of the ship by compulsion of law, 
the  burden of p roof is then sh ifted  back on to 
the p la in tiffs  i f  they allege th a t the defendants 
were g u ilty  o f some o ther act of negligence. 
T ha t is a ll the  House o f Lo rds there decided ; 
i t  does no t a lte r the  general and long accepted 
ru les as to  the  burden of p roof w h ich  I  have 
already stated. F o r these reasons, I  th in k  tha t 
th is  appeal should be allowed.

L in d le y , L .J.— I  am o f the same opin ion. The 
d iff ic u lty  in  th is  case is to  find  ou t w hat was the 
cause o f the  collis ion. Here is a lig h ts h ip  at 
anchor, e xh ib itin g  proper lig h ts , and she is ru n  
in to  by a steamer in  fine and clear weather. The 
p r im a  fa c ie  case is th a t the co llis ion  was due to 
the negligence of some one on board the  steamer. 
N ow  the evidence satisfies me th a t the steamer 
was no t navigated according to  the  p ilo t ’s orders. 
A  theory  o f inev itab le  accident was suggested, in  
support of w h ich  I  can see no evidence a t a ll. So 
fa r as we can ascertain, the steering apparatus 
had prev iously  and subsequently acted properly, 
b u t i t  is suggested th a t i t  m ay no t have acted 
prope rly  on th is  occasion. T ha t is a mere sugges
tion . The evidence is th a t the p ilo t gave the 
orders starboard and hard-a-starboard, and ye t 
nobody observed the ship a lte r. I f  th a t is  so i t  
is inconceivable th a t the p ilo t ’s orders can have 
been com plied w ith . I  am qu ite  aware th a t the 
captain and mate say th a t they were, b u t i t  is

roved to  dem onstra tion th a t th a t cannot be, and
decline to  accept th e ir  evidence on th a t po in t. 

I f  so the  a llegation  th a t the  steamer’s crew were 
to  blame is made out. B u t the evidence does not 
stop there. I t  m ay be th a t the p ilo t  was to  blame. 
I f  the course o f the steamer was no t changed, I  
cannot see w hy he d id  no t stop the engines 
sooner, b u t th a t does no t exonerate the defen
dants, fo r  the  reasons I  have g iven. I  come to the 
conclusion therefore th a t whatever m ay have been 
the fa u lt  o f the  p ilo t, the  defendants were g u ilty  
o f negligence, and th a t th is  appeal m ust be 
allowed.

L opes, L .J .— In  order to  make ou t th a t th is  
collis ion was solely the p ilo t ’s fa u lt  the defen
dants m ust show th a t h is orders were executed 
by the crew, and, unless they established tha t, they 
do not, in  m y opinion, make ou t th a t w h ich  they 
are called upon to  prove. There is a good deal of 
evidence th a t the  p i lo t ’s orders to  the helm  were 
obeyed, b u t the re  iB also the  fa c t th a t though
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these orders were g iven nearly  ha lf a m ile  off the  
ship d id  no t in  any way a lte r her course. H o w  
can th a t be accounted fo r?  E ith e r there  m ust 
have been som eth ing w rong  w ith  the steering 
gear or those orders could no t have been obeyed. 
The evidence is th a t before and a fte r the  co llis ion  
the  steering gear acted pe rfectly . I t  is im pos
sible therefore, to m y m ind, to  say th a t the steer
in g  gear had an y th in g  to  do w ith  th is  co llis ion, 
b u t i t  seems to  me an irre s is tib le  inference th a t 
i t  was caused by  the  p ilo t ’s orders no t be ing 
obeyed. There is a g reat deal of evidence th a t 
they were, b u t 1 u n h e s ita tin g ly  say I  do no t 
believe th a t evidence. The defendants have no t 
satisfied the burden o f p roof w h ich  rested upon 
them  to  establish a defence to  the p r im a  fa c ie  case 
th a t was made ou t against them, and I  there fore 
th in k  th a t the appeal should be allowed.

S o lic ito rs  fo r  the  p la in tiffs , S a n d ila n d s , H u m 
p h ry ,  and A rm s tro n g .

Solic ito rs fo r  the defendants, T h o m a s  C ooper 
and Co.

HIGH COURT OF JUSTICE.

Q U E E N ’S B E N C H  D IV IS IO N .
N o v . 27 a n d  D ec. 21,1886.

(Before D enman , J.)
D ufourcet and Co. v. B ishop and others, (a ) 

C a rr ia g e  o f  goods —  C h a r te r -p a r ty  —  A d v a n c e d  
f r e ig h t— B ig h t  o f  cargo  o w n e r to  recover— B ig h t  
o f  in s u re r  to sue i n  cargo  o w n e r's  nam e.

T h e  p la in t i f f s  bought goods o n  te rm s in c lu d in g  cost, 
f r e ig h t ,  a n d  in s u ra n c e . T h e  vendors  sh ip p e d  
the  goods on  the d e fe n d a n ts ’ s h ip  u n d e r  a  c h a rte r -  
p a r ty ,  s t ip u la t in g  f o r  the p a y m e n t o f  f r e ig h t  i n  
advance. F r e ig h t  w as p a id  i n  ad vance  a n d  i n 
sured . T h e  goods w ere lo s t by the  defendam ts’ 
negligence. T h e  p la in t i f f s  p a id  the  ven do rs  f o r  
the  goods a  su m  w h ic h  in c lu d e d  the ad vanced  
f r e ig h t ,  re c e iv in g  i n  exchange the  b i l ls  o f  la d in g  
a n d  the p o lic y  o n  the  ad va n ce d  f r e ig h t .

H e ld ,  i n  a n  a c t io n  f o r  dam ages f o r  n o n -d e liv e ry  
o f  the goods, th a t, as the dam ages w ere  to be 
considered  w i th  re fe rence to  the  v a lu e  o f  the goods 
a t  the p o r t  o f  a r r iv a l ,  the p la in t i f fs  w ere  e n t it le d  
to  recover as p a r t  o f  th e ir  dam ages the  advanced  
f r e ig h t  p a id  by them  as p a r t  o f  the p r ic e  o f  the  
goods, a n d  th a t the in s u re r  o f  the ad vanced  f r e ig h t  
w a s  e n tit le d  to  sue f o r  i t  i n  the p la in t i f f s ’ na m e  
as p a r t  o f  the  dam ages w h ic h  the  p la in t i f f s ,  b u t 
f o r  the in s u ra n c e , w o u ld  have s u s ta in e d  by  the  
d e fe n d a n ts ' neg ligence.

T his was an action brought by the pla intiffs, 
Dufourcet and Co., the owners of a cargo of 1600 
tons of superphosphate, shipped on board the 
steamship A u ro ra ,  against the defendants, the 
owners of tha t steamship, to recover damages fo r 
the non-delivery of the cargo which was lost, as 
was admitted, by the negligence of the defen
dants.

Cohen, Q.C, and J . P . A s p in a l l  fo r  the  p la in tiffs . 
B a rn e s  fo r  the defendants.
The facts of the  case, and the argum ents of 

counsel, su ffic ien tly  appear in  the judgm ent, the 
fo llo w in g  being the  cases c ite d :

De Silvale v. Kendall, 4 M. & S. 37;
( „ )  Reported by J oseph Sm it h , Esq., Barrister-*t-Law.

D ufourcet and  Co. v . B ishop and  others.
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Hicks v. Shield and another, 7 E. & B. 633; 26 L. J. 
205, Q. B . ;

Frayes and another v. Worms, 19 C. B. N. S. 159; 
34 L. J. 274, C. P .;

Russell v. Niemann, 10 L. T. Rep. N. S. 786 ; 2 Mar. 
Law Cas. O.S. 72; 34 L. J. 10, 0. P . ;

Ireland y. Livingston, 15 L. T. Rep. N. S. 206; 
L. Rep. 5 H. L. 395 ;

Byrne v. Schiller, 25 L. T. Rep. N. S. 211; 1 Aap. 
Mar. Law Cas. I l l ; L. Rep. 6 Ex. 319 ;

Simpson v. Thomson, 38 L. T. Rep. N. S. 1; 3 Asp. 
Mar. Law Cas. 567; 3 App. Cas. 279 ;

Great Ind ian Peninsula Railway Company v. Turn- 
bull, 53 L. T. Rep. 3Sf. S. 325 ; 5 Asp. Mar. Law 
Cas. 465;

Rodoconachi y. Milbum, 56 L. T. Rep. N. S. 594; 
ante, p. 100; 18 Q. B. D iv. 67.

C u r. ado . m ilt .

D ec. 21.— D e n m a n , J.— The question in  th is  case, 
w h ich  was tr ie d  before me w ith o u t a ju ry ,  arose 
upon the fo llow ing  state o f facts : In  Oct. 1885 
the p la in tiffs , D u fource t and C o„ were under con
tra c t to  sell to  certa in  m erchants in  Am erica  
named Malcolmson, 1500 tons o f superphosphate. 
I n  order to  enable them  to perform  th is  contract 
they, on the 23rd Oct. 1885 and o ther days, 
entered in to  three contracts w ith  Gibbs and Co., 
m erchants in  London, each con tract being fo r 
500 tons o f superphosphate at so much per ton, to  
be shipped in  fine, d ry , m erchantable condi
tion , cost, fre ig h t, and insurance by  steamer 
to  Savannah. Paym ent th ree -fourths cash in  
London against documents, and balance in  ten 
days from  shipm ent. Buyers to  have option of 
in s u rin g  in  A m erica, seller a llow ing  cu rre n t rate 
o f p rem ium  ru lin g  here. D iscount and commis
sion 3 |  per cent.

A s expla ined by L o rd  B lackburn , in  the well- 
known case of I r e la n d  v. L iv in g s to n e  (15 L . T. 
Rep. N . S. 206 ; L .  Rep. 5 H . L . 395, at 
p. 406) the  contract p rice under these con
trac ts  was one fo r the whole o f the  valuable 
th in gs  to be done or g iven by the  consignor to  the 
consignee, v iz ., the  actual cost of the  goods w ith  
the p rem ium  of insurance and the fre ig h t. On 
the 5 th  N ov. Gibbs and Co. entered in to  a 
cha rte r-pa rty  w ith  the defendants fo r  the steamer 
A u ro ra .  I t  was adm itted  th a t the p la in tiffs  d id  
elect to  insure in  Am erica. I f  they had not done 
so Gibbs and Co w ould  have insured as pa rt of 
th e ir  d u ty  under the contract, and have handed 
over the po licy  to  the  p la in tiffs . The charter- 
p a rty  provided, th a t i f  “  required by  the captain 
the  whole fre ig h t to  be advanced on s ign ing  b ills  
o f lad ing, subject to  a deduction o f 3 |  per cent, 
fo r  in te res t and insurance,”  and th a t the  ship was 
to  “  have an absolute lien  upon the  cargo fo r a ll 
f re ig h t, dead fre ig h t, and demurrage, charte rer’s 
respons ib ility  ceasing on shipm ent o f ' cargo.’ ’ 
G ibbs and Co. pa id  the  m aster 6001. on account of 
the fre ig h t on s ign ing  b ills  o f lad ing  as required 
by  the master, and they  effected, on the 24th 
Nov., an insurance fo r 6001. on the fre ig h t so 
advanced in  the name o f th e ir  own brokers, 
B row n and Co., on behalf of the  p la in tiffs , w ith  
the  C ity  o f London Insurance Company, and 
handed th a t po licy over to  the p la in tiffs . The 
1500 tons were shipped in  London, and the ship 
w ent to H a rtlepoo l in  accordance w ith  the 
cha rte r-pa rty  and b ills  of lading. She le ft H a r tle 
pool on her voyage to  Savannah on the 25th Nov. 
a t 5 p.m. and was lost on the  same evening w ith in  
three hours by, as was adm itted , the  negligence 
o f the defendants’ servants. On the 1st Dec. the

p la in tiffs  pa id Gibbs and Co. fo r  the 1500 tons, 
in c lu d in g  the 6001. pa id fo r  advanced fre ig h t, and 
the  am ount due in  respect o f the  po licy (fo r 
w h ich  they  had become liab le  a t the cu rren t ra te  
o f p rem ium  according to the  contract), the sum of 
36721. 15s. 6 d . ; received in  exchange fo r  the 
po licy fo r  6001., and three b ills  of la d in g  each fo r  
500 tons o f superphosphate. Upon the loss of 
the vessel being known the p la in tiffs  claimed from  
the  defendants the above sum o f 36721. 15s. 6d., 
and b rough t th is  action on the 12th Dec. 1885. 
In  the  statem ent o f claim , as o r ig in a lly  delivered 
on the 7th Jan., the  p la in tiffs  sued upon the b ills  
of lad ing, a lleg ing  de fau lt in  the de live ry of the 
goods and negligence, w h ich  occasioned the loss 
of the ship and the goods on board, subsequently 
the statem ent of cla im  was amended by adding a 
statem ent th a t p r io r  to  the  shipm ent Gibbs and 
Co., from  whom the p la in t if f  had purchased the 
goods fo r  36721. 15s. 6c!., to  cover cost, fre ig h t, 
and insurance, and who had been pa id th a t 
am ount by the  p la in tiffs , had pa id to  the 
m aster 6001. as an advance o f fre ig h t. To th is  
p a rt o f the statement of c la im  (as amended) 
the defendants pleaded in  the 7th and 8 th  para
graphs of th e ir  amended defence, f irs t, th a t Gibbs 
and Co. and the p la in tiffs , by the cha rte r-pa rty  
and the b ills  of lad ing, undertook to  insure the 
advanced fre ig h t, and to  look to  the underw rite rs 
thereon fo r  any loss of the same capable o f being 
covered by  an o rd in a ry  m arine po licy, and no t to 
the  defendants ; and, secondly, th a t i f  the defen
dants were liab le  to  be sued by the p la in tiffs , the 
p la in t if fs  ough t no t fu r th e r  to  m a in ta in  the action,
i.e . in  respect of the 6001., fo r th a t on the 18th 
M arch  1886, the  defendants satisfied and dis
charged a ll cla im s o f the  p la in tiffs  against the 
defendants, and a ll damages and costs in  respect 
thereof by  paym ent of 27001., w h ich  was accepted 
and received by the  p la in tiffs  in  satisfaction and 
discharge o f the  said cla im , damages, and costs.

The on ly  question raised before me was whether 
the p la in tiffs  could m a in ta in  th is  action fo r the 
benefit o f the unde rw rite rs  o f the p o licy  fo r  6001. 
advanced fre ig h t. The facts re la tin g  to  th is  p a rt 
of the  case were as fo llo w s : A f te r  the present 
action was b rough t i t  was found th a t the defen
dants were insured in  tw o m u tua l insurance com-

iianies w h ich  had insured them , no t on ly fo r  the 
oss of the  ship, b u t against such lia b ilit ie s  as 

they m ig h t in c u r by the loss o f the ship. Negotia
tions were entered in to  between one W etherby on 
behalf o f the  p la in t if f,  and R iley, acting  fo r  the 
m u tua l companies and. fo r  the defendants, w ith  
the ob ject o f enabling the p la in tiffs  to obtain 
compensation fro m  those companies instead of 
lo ok in g  to  the  defendants fo r  compensation. 
U ltim a te ly , a compromise was a rrive d  at, and the 
p la in tiffs  received 27001., w h ich  the defendants, 
in  th e ir  8 th  paragraph o f the  defence, set up as a 
settlem ent of the  p la in tiffs  whole cla im , inc lud ing  
the 6001. w h ich was p a rt of the 36721.15s. 6d. paid 
by them  to  Gibbs, b u t w h ich  the p la in tiffs  
alleged was expressly excluded from  the settle
ment. The le tte r, w h ich the defendant contended 
had the effect o f a settlem ent of the  whole o f th e ir  
c la im  o f 3672Z. 15s. 6d., was dated the 17th M arch 
1886, addressed to  the owners o f the ship, signed 
by  D u fou rce t and Co., and was as fo llo w s : 
“  D u fo u rc e t a n d  Co. v . B is h o p  a n d  o th e rs ; B e  
A u ro ra  s.s. I n  consideration of you r paying us the 
sum of 27001. in  fu l l  settlem ent o f ou r c la im  fo r
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the loss o f the cargo o f the superphosphate in  the 
above action, we hereby agree to  abandon th a t pa rt 
o f the said action w h ich  relates to  the cargo, and 
to  pay a ll ou r own costs there in , to  discharge a ll 
ou r witnesses, and no t to  render any assistance to 
the company in ,w hich the  advance fre ig h t o f 600L 
is insured unless compelled to  do so. We also 
agree to  hand you the o r ig in a l invoices and b ills  
o f la d in g  d u ly  indorsed fo r the whole o f the said 
cargo, the invoices of costs thereof, and the 
cha rte r-pa rty , &c., also to  assign to  you, a t your 
expense, a ll ou r r ig h ts  to  the recovery o f the  loss 
o f the said cargo against the  A m erican under
w rite rs  on the  same, and to  hand you a ll requis ite  
documents we m ay have in  our possession and 
con tro l in  support o f the  c la im  against the 
said underw rite rs , and to  render you every 
assistance in  o u r power a t yo u r expense, w ith  
a view  to a recovery of the same, which, 
when recovered, sha ll be e n tire ly  fo r  you r 
benefit, you ho ld in g  us harmless and indem 
n ified  against any c la im  th a t m ay be made on us 
by  the said un de rw rite rs  consequent upon any 
proceedings by you against them. W e fu r th e r  
agree no t to  app ly to the  said unde rw rite rs  fo r 
the  re tu rn  o f the p rem ium  o f insurance on the 
said cargo w ith in  s ix  m onths fro m  th is  date, 
unless in  the meantim e you in fo rm  us th a t you 
w i l l  not proceed against the  said unde rw rite rs  
fo r  the loss of the cargo.”  T h is  le tte r  is some
w hat am biguous in  its  term s, b u t I  can on ly  
understand i t  as abandoning th a t p a rt of the 
p la in t if fs ’ c la im  w h ich  consists o f the  c la im  in  
respect o f the cargo as d is tin c t from , and exclu
sive o f the am ount of, the advanced fre ig h t o f 600Z. 
w h ich  is specifica lly m entioned in  the le tte r. The 
whole action, and no t p a rt on ly  a t th a t tim e  (the 
17th M arch) re lated to  the  cargo, so th a t the p ro 
vis ion to  abandon th a t p a rt w ou ld  be senseless 
unless som ething was m eant to  be excluded, and 
there is no th ing  else w h ich  can be suggested 
except the  advanced fre ig h t in  respect of w h ich 
the  p la in t if f  could have recovered a n y th in g  by 
reason of the loss o f the cargo. I  th in k , therefore, 
th a t the agreement o f the  17th M arch  does not 
prove the 8th paragraph o f the  defence, se tting  up 
the paym ent o f 27001. as a settlem ent o f a ll claim s 
of the p la in tiffs  against the defendants, and a ll 
damages in  respect thereof.

The defendants, the  shipowners, fu r th e r  con
tended th a t no action w ou ld  lie  against them  
a t the s u it of the p la in tiffs  in  respect of the 
6001. advanced fre ig h t, because, by the charter- 
p a rty  and b i l l  o f lad ing, the p la in tiffs  and 
Gibbs and Co. were bound by  the  s tipu la tion  
as to  advanced fre ig h t, and the fre ig h t of 600Z. 
had been advanced accordingly, and the p la in 
t if fs  and Gibbs and Co. undertook to  insure and 
look to  the unde rw rite rs  fo r  any loss w h ich  could 
be covered by  insurance, and th a t, inasm uch as 
the p la in t if f  cou ld no t recover back the 600Z. from  
the defendants on th e ir  own account (according 
to D e  S ilv a le  v. K e n d a ll,  4 M . & S. 37, and 
o ther cases), ne ithe r could they sue fo r  the  benefit 
o f the insurers in  o rder to  indem nify  them  against 
a r is k  fo r  w h ich  they were liab le  under the po licy, 
b u t fo r  w h ich  the defendants, the shipowners, 
were no t liab le  a t a ll. I  am o f op in ion th a t th is  
defence merely' amounts to  an ingenious a ttem pt 
to  defeat the C ity  o f London Insurance Company 
of its  r ig h t  to  be subrogated to  the r ig h ts  of the 
p la in tiffs  as against the defendants in  respect o f

so m uch of the damages recoverable by  the p la in 
t if fs  as they  had covered by the po licy  of 600Z., on 
w h ich  the company had been compelled to  pay the 
p la in tiffs  th a t am ount. I  th in k  i t  clear fro m  the 
decision o f the C ourt o f Appea l in  the ve ry  recent 
case of B o d o co n a ch i v. M itb u r n  (56 L . T . Bep. 1ST. S. 
594; an te , p. 100; 18 Q. B. D iv . 67) tha t, 
upon the loss o f the vessel by  the  negligence 
o f the defendants, the p la in t if fs  were en title d  to  
damages, in c lu d in g  the 600Z. fo r  w h ich  they were 
liab le  to  Gibbs and Co., as p a rt of the value o f the 
cargo a t the  end of the  voyage. I  th in k  i t  
equally clear th a t they  had no r ig h t, as against 
the insurers o f th a t advance fre ig h t, to  ba rte r 
away th e ir  r ig h t  to  recover i t  as pa rt of 
the damage sustained b y  them  by  the loss o f 
the c a rg o ; and I  also th in k  th a t they have no t 
even pu rpo rted  to  do th is  by  the compromise o f 
the 17th M arch, w h ich  does no t use language 
w h ich  need necessarily so be constructed, inas
m uch as they on ly  profess to  abandon a po rtion  
of th e ir  action, and the document in  w h ich  they 
do so draws a d is tin c tio n  between th a t p a rt 
w h ich  relates to  the cargo and the 600Z. in  ques
tion , and contemplates the  po ss ib ility  of th e ir  
be ing called upon to  do the ve ry  th in g  they are 
now doing, viz., to  be p la in tiffs  fo r  the  benefit of 
the insurance company, as insurers of the 600Z. 
advance fre ig h t. A l l  they s tipu la te  to  do in  th a t 
respect is no t to  render any assistance^ to  the 
company in  w h ich  the  advanced f  re igh t is insured 
unless compelled to  do s o ; b u t i f  the insurance 
company has a r ig h t  to  be subrogated to  th e ir  
r ig h ts  as against the defendants, so fa r  as the 
loss of th is  600Z. is concerned, they are compelled 
to g ive a ll the assistance w h ich  is required, v iz., 
no t to  object to  the use o f th e ir  name to  enable the 
insurance company, who have fu l ly  indem nified 
them  fo r  th is  p a rt o f th e ir  damage, to  recover i t  
fro m  the defendants as p a rt of the damage caused 
by the negligent loss o f the cargo. I t  was 
adm itted  on the  hearing  th a t the insurance com
pany had insisted on the  action  be ing continued 
fo r th e ir  benefit in  respect o f the 600Z. in  question. 
I  do no t th in k  th a t the cases cited by M r. Barnes 
are a t a ll inconsistent w ith  th is  view. Though 
they establish, as a general rule, th a t money pa id 
by  way of advanced fre ig h t cannot be recovered 
back on the  fa ilu re  of the  voyage, they by no 
means establish th a t where the cargo owner has, 
as pa rt of the  price  of the goods, paid, o r 
become liab le  to  pay a sum, fo r  fre ig h t in  
advance, and the goods are lost by negligence 
o f the shipowner, he m ay not, as p a rt of h is 
damages (which are to  be considered w ith  re fe r
ence to  the value o f the goods a t the  p o rt of 
a rriva l), be allowed as against the shipowner an 
am ount equal to  the  fre ig h t so advanced; and i f  
he happens to  be p a r tia lly  indem nified against 
th a t loss by an insurance o f th a t ve ry  am ount of 
advanced fre ig h t, I  can see no reason w h y  the  
in su re r of th a t am ount should not be en title d  to  
sue in  his name fo r  i t  as pa rt o f the damage 
w h ich  the cargo owner b u t fo r  the  insurance 
w ou ld  have sustained by the defendants’ n e g li
gence. I  th in k , fo r  the  above reasons, th a t the  

la in t if fs  are en title d  to  judgm en t fo r  600Z., and 
give ju dg m en t accord ing ly  fo r  th a t am ount 

w ith  costs. J u d g m e n t f o r  p la in t i f fs .
S o lic ito rs : fo r  the p la in tiffs , 0 .  H .  G la rh s o n ;  

fo r  the  defendants, T u rn b u l l ,  T i l l y ,  and M o u s ir ,  
fo r  T u r n b u l l  and T i l l y ,  W est H artlepoo l.
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P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

ADM IRALTY BUSINESS.
N o v . 11 a n d  Bee. 7, 1886.

(Before the R ig h t Hon. S ir  J ames H a n n e n .)
T h e  B e r n in a , (a )

C a rr ia g e  o f  goods— C h a r te r -p a r ty  a n d  h i l l  o f  la d in g  
C o llis io n — T ra n s h ip m e n t o f  cargo  —  E xcepted  

p e r i ls — L im i ta t io n  o f  l i a b i l i t y — M e rc h a n t S h ip 
p in g  A c t  1854 (17 Sp 18 V ie t. c. 104), s. 506—  
M e rc h a n t S h ip p in g  A c t  A m e n d m e n t A c t 1862 
(25 8f 26 V ie t. c. 63), s. 54.

W here  a  vessel la d e n  w i th  cargo d is co n tin u e s  he r 
voyage, a n d  the  cargo is  tra n s h ip p e d  by the s h ip 
o w n e r in to  o th e r bo ttom s f o r  the purpose o f  e a rn in g  
the  f r e ig h t  due  u n d e r the o r ig in a l  co n tra c t o f  
c a rr ia g e — b u t iv ith o u t the  assent o f  the  cargo- 
ow ners, a lth o u g h  the y  w ere w i t h in  re ach  o f  com 
m u n ic a t io n — the s h ip o w n e r can no t, i n  a n  a c tio n  
by the  ca rgo -o w ne r f o r  n o n -d e liv e ry , p ro te c t h im 
s e lf  f r o m  l ia b i l i t y  by  exceptions i n  the b i l ls  o f  
la d in g  g ive n  by the m a ste rs  o f  the sh ips  in to  
w h ic h  the goods have been tra n s h ip p e d , i f  such  
exceptions w ere  n o t c o n ta in e d  i n  the o r ig in a l  
c h a r te r -p a r ty  a n d  b i l l  o f  la d in g >.

W hen , i n  consequence o f  a  c o llis io n , cargo is  t r a n 
sh ipped  a n d  tost by the negligence o f  the m a s te r 
a n d  crew  o f  the the n  c a r ry in g  ship,_ the  decree in  
a  l im i ta t io n  a c tio n  l im i t in g  the l ia b i l i t y  o f  the  
o w n e r o f  the o r ig in a l  s h ip  i n  respect o f  the loss 
o r dam age  caused by the im p ro p e r  n a v ig a t io n  o f  
h is  s h ip  o n  the  occasion  o f  the c o llis io n , does n o t 
p ro te c t h im  f r o m  l ia b i l i t y  f o r  the subsequent loss 
o f  the  cargo , a n d  the ca rgo -ow ners , n o tw ith 
s ta n d in g  such  decree, a re  e n tit le d  to sue h im  f o r  
the  loss.

T h e  d e fe n d a n ts ’ vessel w h ile  c a r ry in g  cargo  o f  the  
p la in t i f f ’s u n d e r  a  c h a r te r -p a r ty  a n d  b i l l  o f  
la d in g , n o t excepting  the negligence o f  h e r m a s te r 
a n d  crew , came in to  c o ll is io n  w ith  a n o th e r s h ip  
th ro u g h  the j o in t  neg ligence o f  both. She w as, 
i n  consequence, ob liged  to  p u t  in to  a  p o r t  _ o f  
re fuge  a n d  the re  d ischa rge  he r cargo f o r  re p a irs .  
The m a s te r, w ith o u t  the assent o f  the ca rgo - 
ow ners, ju s t i f ia b ly  tra n s h ip p e d  the cargo in to  
three o th e r sh ip s  u n d e r b i l ls  o f  la d in g  excepting  
the neg ligence o f  the m a s te r a n d  crew , a n d  by 
w h ic h  the  m a s te r w as represented as s h ip p e r, a n d  
the cargo m a de  d e live ra b le  to the o rd e r o f  h is  
ow ners. T w o  o f  the sh ip s  in to  w h ic h  the ca rgo  
h a d  been tra n s h ip p e d  were lo s t by  the  negligence  
o f  th e ir  respective m a ste rs  a n d  crews. T h e  de
fe n d a n ts  l im ite d  th e ir  l ia b i l i t y  i n  re s p ic t o f  the  
loss o r  dam age caused by the im p ro p e r n a v ig a 
t io n  o f  th e ir  s h ip  on  the occasion o f  the  c o llis io n .  
T h e  cargo -ow ners  h a v in g  sued the sh ipo w ne rs  

f o r  the  loss o f  th e ir  c a rg o :
H e ld , th a t the tra n s h ip m e n t w as  f o r  the p u rp o se  o f  

e n a b lin g  the de fend an ts  to  e a rn  the f r e ig h t ;  th a t  
th e y  c o u ld  n o t p ro te c t themselves f r o m  l ia b i l i t y  
by exceptions i n  the subsequent b i l l  o f  la d in g  
w h ic h  w ere  n o t c o n ta in e d  i n  the o r ig in a l  con
tra c t  o f  c a r r ia g e  between themselves a n d  the  
p la in t i f f s ;  a n d  th a t the decree i n  the l im i ta t io n  
a c tio n  d id  n o t p reven t the p la in t i f fs  s u in g  them  

f o r  the  loss o f  the  cargo.

T h is  was an action i n  p e rso n a m  by E dw ard John 
H ow ard, against James M ills  and others, the

(a) Reported by J. P. A spin all  and Bu ti.br  ASPINALL, Esqrs.,
Barristers-at-Law.

[A dm .

owners o f the steamship B e rn in a ,  to  recover 
damages fo r  non-delivery of his cargo laden on 
hoard the  B e rn in a  in  breach o f a cha rte r-pa rty , 
dated the 18th A ug . 1884.

The cargo, consisting of 1700 tons of ore, was 
shipped at Porm an fo r carriage to C ard iff, East 
Bute Dock, b u t 1147 tons were not de livered to  
the  p la in tiff, a lthough such non-delivery was, 
according to  the p la in tiff, no t caused by any of 
the excepted perils in  the  cha rte r-pa rty  or b i l l  of 
la d in g  given in  rece ip t fo r  the cargo a t Porman.

The defendants by  th e ir  defence, a fte r denying 
th a t the p la in tiffs  had suffered damage o r th a t 
there had been any breach o f the cha rte r-pa rty , 
alleged as .follows :

2. The plaintiff is a merchant, carrying on business at 
Cardiff. The defendants are shipowners, and owners of 
the steamship Bernina, which was, at the times herein
after mentioned, and is a duly registered British ship.

3. By a charter-party, dated Aug. 18, 1884, being the 
charter-party in the statement of claim mentioned, the 
plaintiff chartered the defendant’s steamship Bernina 
to proceed to Porman. and there load a cargo of ore for 
delivery at Cardiff or Newport, as ordered, certain perils 
excepted.

4. The said steamship proceeded to Porman, and 
there loaded a cargo of about 1700 tons of ore in 
accordance w ith the said charter-party. Such cargo 
was shipped and owned by the plaintiff, and the master 
duly signed and delivered to the plaintiff a b ill of 
lading for the same, being the b ill of lading referred to 
in the statement of olaim, by which the said cargo was 
to be carried to Cardiff and there delivered (certain 
perils excepted) for freight and other conditions as per 
the said charter-party.

5. The Bernina duly proceeded on her voyage towards 
Cardiff from Porman w ith the said cargo and about 250 
tons of Esparto grass belonging to other persons on 
board, and while prosecuting her said voyage, namely, 
on the 28th Sept. 1884, the Bernina came into collision 
w ith the steamship Bushire, in  consequence of which 
the said steamship Bushire sank with her cargo, and 
fifteen persons on hoard her were drowned, and the 
Bernina sustained such damage that she was compelled 
to put into Lisbon and discharge her cargo.

6. The said collision was occasioned by the fault or 
default of the master and crew of the Bernina, and the 
fault or default of the master and crew of the Bushire.

7. The Bernina could not be repaired at Lisbon so as 
to carry on the said cargo, and she was obliged to pro
ceed after temporary repairs in ballast to be repaired in 
England, and her repairs would have taken so long 
before she could have returned to Lisbon that i t  would 
have been unreasonable, and cost more than the cargo 
was worth to keep i t  for her, and the proper thing to be 
done w ith the cargo of ore was to forward i t  to its 
destination by other vessels.

8. Accordingly the said cargo of ore was shipped 
under bills of lading hereinafter mentioned from Lisbon 
for Cardiff, its destination by Messrs. Pinto Basto and 
Co. (in whose oustody i t  was at Lisbon, and to whom it  
had been delivered, and who had received i t  as agents 
for and on behalf of the plaintiff) by and w ith the con
sent and authority of the plaintiff and on his behalf in 
three other steamships bound for Cardiff, namely, the 
Avebury, the Curlew, and the Brixham, a ll of whioh 
were proper and efficient for the purpose. The Esparto 
grass was also shippedin a similarmannerby the said firm 
w ith the authority and consent and on behalf of its 
owners by the Avebury.

9. Only one of the said three steamships, the Curlew, 
arrived safely at Cardiff w ith her cargo. The other 
two, the Brixham and the Avebury, were to ta lly lost on 
their voyage, w ith such portions of the said cargo as 
they were respectively carrying. The portions shipped 
and lost as aforesaid in the Brixham and Avebury make 
up and are the 1147 tons of the said cargo referred to in 
the said statement of claim. Bills of lading for the 
said portions of cargo put on board the Brixham and 
Avebury respectively were signed by their jrespectivo 
masters or agents, and were in the customary form in 
use at Lisbon, and the defendants crave leave to refer 
thereto.

T h e  B e r n in a .
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10. The loss of the Brixham and A vebury and their 
cargoes was occasioned by perils excepted both in the 
said charter-party and b ill of lading of the Bernina, 
and in the said bills of lading of the Brixham  and 
Avebury.

11. On the 30th Sept. 1881, an action was commenced, 
in  the Admiralty Division of the said court, by the 
defendants as owners of the steamship Bernina, against 
the owners of the Bushire lor the damages they had 
Hnstained by the said collision, and on the 10th Oct. 
1881 an action was commenced in the said division of 
this court by the owners of the Bushire against tfye 
owners of the Bernina and her freight to recover 
damages for the said collision, and these two actions 
were afterwards consolidated.

12. A t the hearing of the consolidated actions on the 
20th Nov. 1884, the court found both vessels to blame, 
and decreed accordingly.

13. On the 11th Deo. 1884, the defendants commenced 
an action in the Admiralty Division of this court 
against the Persian Gulf Steamship Company, the 
owners of the steamship Bushire, and others, to lim it 
their liab ility  to 81. per ton in respeot of the said 
collision.

14. On the 17th March 1885 a decree in the said lim i
tation suit was made, lim iting the liab ility  of the 
present defendants (the plaintiffs in that suit) according 
to the provisions of the Merchant Shipping Act 1854 
and the Merchant Shipping Act Amendment Act 1862, 
and decreeing that in respect of loss or damage to 
ships, boats, goods, merchandise, or other things caused 
by reason of the improper navigation of the said steam
ship Bernina on the occasion of the said collision, the 
present defendants, the owners of the Bernina, were 
answerable in damages to an amount not exceeding 
11,4371. 15s. 2d., such sum being at the rate of 8J. for 
each ton of the registered tonnage of the said steam
ship Bernina without deduction on account of engine 
room, and that, the said sum having been paid into 
court, together with the sum of 170i 9s. 5<i. for interest 
thereon, at the rate of 4 per cent, per annum, from the 
date of the said collision nn til such payment into court, 
the judge ordered that a ll proceedings in the consoli
dated actions be stayed, that advertisements as in the 
said decree mentioned should be inserted in the papers 
therein mentioned, intimating to all persons having any 
claim in respect of loss or damage to ships, goods, mer
chandise, or other things caused as aforesaid, that i f  
they did not come in and enter their claim on or before 
the 17th June then next, they should be excluded from 
sharing in the aforesaid amount, and he referred all 
claims brought in, or thereinaftor to be brought in, in  
the said lim itation action to the registrar assisted by 
merchants, to assess tho amount thereof.

15. The said sum of 11,4371.15s. 2d., which was at the 
rate of 81. per ton of the registered tonnage of the 
Bernina, without deduction on account of engine room, 
together w ith  interest as aforesaid, had been paid into 
court in  the said lim itation action prior to the said 
decree, namely, on or about the 17th Feb. 1885. Adver
tisements in accordance w ith tho said decree wore duly 
issued as directed by it. On the 12th June 1885, the 
p la in tiff in  the present action came in and appeared in 
the said lim itation action. On the 24th June 1885 the 
present plaintiff gave notice in the said lim itation 
action that he withdrew his said appearance therein. 
On the 17th July 1885 the w rit in this action was issued 
by the plaintiff against the defendants. The amount 
brought into court in the said lim itation action as afore
said was duly distributed on or before the 16th Feb. 
1886, ratoably amongst the several claimants entering 
and preferring their claims in  the said lim itation 
action.

16. The said collision and the losses by the two 
steamships aforesaid, the Brixham and the Avebury, 
occurred without the aotual fault or p riv ity  of the 
defendants or any of them.

17. The defendants say that, under the circumstances 
aforesaid, they were and are not liable to the plaintiff 
in respect of the said losses or either of them, and that 
i f  any liab ility  attached to them in respect of the said 
losses, such liab ility  is lim ited as in the said decree 
mentioned, and the plaintiff is precluded from main
taining this action and prosecuting his claim therein 
by reason of the proceedings in the lim itation suit as 
aforesaid.

V ol. V I . ,  N . S.

The p la in tiffs  by  th e ir  rep ly  jo ined  issue, and 
alleged th a t, even i f  the  facts stated in  para
graphs 2 to  17 o f the  defence were true , they 
form ed no answer to  the p la in t if f ’s claim .

The allegations in  the  defence were correct, 
subject to  the fo llow ing  facts :

The cha rte r-pa rty  and b i l l  o f la d in g  re la tin g  
to  the  carriage o f the goods in  the  B e rn in a  con
ta ined the fo llow ing  excepted perils , “  the  act o f 
God, the  Queen’s enemies, fire , and a ll and every 
other dangers and accidents o f the seas, rive rs , 
and navigation .”

The b ills  of lad ing  re la tin g  to  the carriage of 
the  goods in  the A v e b u ry , C u r le w , and B r ix h a m  
contained, in  ad d itio n  to  the  above excepted 
perils , “  neglect o r de fau lt by  the m aster o r 
m ariners in  the navigation  of the ship.”  B y  these 
b ills  of la d in g  the  m aster o f the  B e rn in a  was 
represented as the  shipper, and the agents o f the 
owners o f the  B e rn in a  were represented as the 
consignees.

The p la in t if f  was no t in fo rm ed  by  the defen
dants o f the add itiona l excepted pe rils  contained 
in  these la tte r  b ills  of lad ing, and no evidence 
was given to  show th a t they were in  the custom ary 
fo rm  in  use a t Lisbon. The p la in t if f  knew o f the 
transh ipm ent, b u t ne ithe r ass ented to  o r dissented 
from  it .  The A v e b u ry  and the B r ix h a m  and th e ir  
cargoes were lost, ow ing to  the  negligence of 
th e ir  masters and crews, and i t  was in  respect 
o f such loss of cargo th a t th is  action was 
b rought.

The above facts were contained in  w r itte n  
admissions made by the  p la in t if f  and correspon
dence.

N o v . 11. —  S ir W a lte r  P h i l l im o r e  and J .  P .  
A s p in a l l  fo r  the  p la in tiffs .— A s the loss of the 
cargo was due to  the  negligence o f the  defen
dan t’s agents, and was no t caused by  any of the 
excepted pe rils  contained in  the cha rte r-pa rty  and 
b i l l  o f la d in g  re la tin g  to  the B e rn in a ,  the defen
dants are liable. The r ig h ts  of the  p la in tiffs  are 
solely governed by th a t cha rte r-pa rty  and b i l l  o f 
lading, and the subsequent con tract o f carriage 
made between the  defendants and the owners o f 
the  A v e b u ry  and B r ix h a m  does no t affect the 
p la in tiffs . The cargo was landed a t L isbon fo r 
the purpose o f rep a irin g  the  B e rn in a ,  and was 
there fore in  safety. Hence there  was no neces
s ity  c o n s titu tin g  the m aster o f the  B e rn in a  the  
agent of the p la in tiffs . The m aster was a t  lib e r ty  
to  procure another ship to  complete the  voyage, 
b u t on ly  fo r  the  purpose of earn ing the  fre ig h t, 
and on ly  as agent fo r  h is owners :

Matthews v. Gibbs, 30 L. J. 55, Q. B . ;
Notara v. Henderson, 26 L. T. Bep. N. S. 442 ; L.

Rep. 7 Q. B. 225; 1 Asp. Mar. Law Cas. 278.
W here a ship, in ju re d  by  pe rils  o f the  sea, lands 
cargo and abandons the voyage, i t  m ay be th a t 
the master, ex necessitate, becomes the agent of 
the cargo-owners, w ith  power to  con tract and 
b ind  them , b u t not so where the  discontinuance 
of the voyage is due to  a breach o f contract o r a 
to r t,  fo r, i f  so, the shipowner w ou ld  be ta k in g  
advantage of his own w rong to  escape l ia b i l ity  to 
an innocent p la in t i f f :

De Quadra v. Swan, 16 C. B. N. S. 772;
Shipton v. Thornton, 9 A. & E. 314;
Abbott’s Merchant Shipping, 12th edit. p. 314.

In  th is  case i t  cannot be said th a t the master 
contracted on behalf o f the cargo-owners. He

Q
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never consulted them. There was no necessity to  
constitu te  such an agency. B y  the b ills  of la d in g  
re lied  upon by  the defendants the goods were 
consigned to  the shipowners, and no t to  the 
p la in tiffs . The defendants are there fore liable, 
unless pro tected by the  proceedings in  the l im i
ta tio n  su it. Those proceedings, however, dealt 
solely w ith  the co llis ion  between the B u s h ire  and 
the B e rn in a ,  and had no reference e ither d ire c tly  
o r in d ire c tly  to the subsequent loss o f the  cargo. 
Sect. 54 of the M erchant S h ipp ing A c t  1862, by 
v ir tu e  of w h ich  the defendants were allowed to  
l im it  th e ir  lia b ility ,  speaks o f loss o f goods “  on 
board any such ship.”  T ha t is the B e rn in a  and 
no t the A v e b u ry  and the  B r ix h a m .  Moreover, 
the  ve ry  term s o f the  decree its e lf l im it  the 
damage to  damage “  caused by reason o f the 
im proper nav iga tion  o f the  B e rn in a  in  the  said 
collis ion ,”  and cannot be extended to  cover loss 
caused by reason o f the  im proper nav igation  of 
the  A v e b u ry  and B r ix h a m .  I t  is also to  be 
noticed th a t sect. 506 of the  M erchant S h ipp ing 
A c t  1854 speaks of the  loss o r damage “  a ris ing  
on d is tin c t occasions.”  Here the loss o f the 
p la in t if f ’s cargo arose on d is tin c t occasions fro m  
the occasion o f the  co llis ion. H a d  the cargo 
never been transh ipped and carried  on in  the 
B e rn in a ,  and lost o r damaged w h ils t be ing carried  
on, how could the defendants have contended 
th a t the loss o r damage d id  no t arise on a d is tin c t 
occasion from  the occasion of the collis ion. I t  is 
the re fore  clear th a t the  lim ita t io n  decree can 
have no app lica tion  to  the present claim.

C ohen, Q.C. and G o re ll B a rn e s  fo r  the  defen
dants.— The state o f the  B e rn in a  on reaching 
L isbon  was such th a t i t  was the d u ty  of the 
master, fo r  the benefit of a ll concerned, to  tra n 
sh ip  the  cargo. The circumstances were such 
th a t, in  e ffecting  the la tte r  contracts of carriage, 
the  m aster was ac tin g  both on behalf o f his 
owners and also on beha lf of the cargo-owners :

Notara v. Henderson (ubi sup. ) ;
De Cuadra v. Swann (ubi sup. ) ;
Shipton v. Thornton (ubi sup.);
Tronson v. Dent, 8 Moo. P. C. C. 419.

I f  so, the  p la in t if fs  are bound by  such con
trac ts , to  the m aking  o f wh ich they  never 
objected, and they therefore have no r ig h t  
o f action against the defendants. I t  is also 
subm itted  th a t the  defendants are protected by 
the  decree in  the  lim ita t io n  su it. The words of 
sect. 54 o f the  M erchan t S h ipp ing A c t 1862 are 
ve ry  wide, and should receive a comprehensive 
construction . The lim ita t io n  of l ia b i l i t y  g ranted 
the defendants was in  respect of a ll loss or 
damage consequent on the im proper nav igation  
o f the B e rn in a .  The present loss o f cargo was 
c learly  a consequence o f th a t im proper naviga
tion . H ad the  cargo been d ire c tly  lost a t the 
tim e  by th a t im proper navigation , the defendants 
w ou ld  have been protected, and w hy should they 
no t have the same pro tection  because subse
quen tly  a loss occurs wh ich, b u t fo r  th a t im proper 
nav iga tion  of the B e rn in a ,  never w ou ld  have 
occurred.

S ir  W a lte r  P h i l l im o re  in  rep ly.
C u r. ad v . v u lt .

Dec. 7.— S ir James I I annen.— T his is an action 
by charterers against shipowners fo r  non-delivery 
o f cargo, though not prevented by any p e ril 
excepted by  the cha rte r-pa rty . The defendants,

in  add ition  to  denying th e ir  l ia b il ity  in  respect of 
th e ir  non-delivery complained of, allege th a t i f  
any l ia b il ity  a ttach to  them, such l ia b i l i ty  has 
been lim ite d  to 8i. pe r ton  by a decree in  a lim ita 
t io n  su it o f w h ich  the  p la in t if f  m ig h t have had 
the benefit, and th a t therefore the  p la in t if f  is pre
cluded fro m  m a in ta in in g  th is  action. The mate
r ia l facts are as follows : The p la in t if f  chartered 
the  defendant’s ship B e rn in a  to  proceed to  
Porm an and there load a cargo of iro n  ore fo r  
de live ry a t C a rd iff o r N ew port as ordered, certa in  
perils  excepted, w h ich  d id  no t include loss fro m  
fa u lt o r de fau lt of the m aster and crew of the 
B e rn in a .  U nde r th is  charte r the B e rn in a  was 
loaded w ith  1700 tons o f ore, and proceeded on 
her voyage to  C ard iff. On the 28th Sept. 1884 
she came in to  co llis ion  w ith  the B u s h ir e ; the 
resu lt o f th is  co llis ion was th a t the B u s h ire  w ith  
her cargo sank, and fifteen persons on board of 
her were drowned, and the B e rn in a  was so m uch 
damaged th a t she was compelled to  pu t in to  
L isbon and discharge her cargo. T h is  collis ion 
was occasioned by  the fa u lt o r de fau lt of the 
m aster and crew o f the B e rn in a ,  and the fa u lt o r 
de fau lt o f the B u s h ire . The B e rn in a  could no t have 
been repaired at L isbon so as to  ca rry  on the said 
cargo w ith o u t so la rge an expenditure o f money 
as to  render i t  im practicab le th a t such a course 
should be pursued. In  these circumstances the 
owners of the  B e rn in a  determ ined to  tranship 
the cargo in to  o ther bottom s and to  b ring  i t  t ”  
England, and to  have on ly such tem porary repairs 
done to the B e rn in a  in  L isbon as w ould enable 
her to  come to Eng land in  ballast. The p la in t if f ’s 
cargo was accord ing ly  transhipped in to  three 
o ther steamers bound fo r C ard iff, v iz., the A ve 
b u ry , the B r ix h a m ,  and the C u rle w . The p la in t if f  
was in fo rm ed of th is  transh ipm ent, as to  w h ich 
he expressed ne ithe r assent o r dissent. The 
cargo thus transhipped to  the three steamers was 
shipped under b ills  o f lad ing, which represented 
the  captain of the  B e rn in a  as the shipper, and 
the agents o f the owners of the B e rn in a  as con
signees, and contained a clause exem pting the 
owners from  l ia b i l i ty  fo r  fa u lt o r de fau lt of 
m aster and crew. The p la in t if f  was not in form ed 
o f th is  exemption. N o  evidence was offered th a t 
these b ills  o f lad ing  were in  the custom ary fo rm  
in  use at L isbon. O f these three steamers, two, 
namely, the A v e b u ry  and the B r ix h a m ,  were lost 
by the fa u lt o r de fau lt of the master and crew. 
On the 11th Dec. 1884 the defendants commenced 
an action in  the A d m ira lty  D iv is ion  against the 
owners o f the B u s h ire  to l im it  th e ir  l ia b i l i ty  to 
8J. per ton  in  respect of the collis ion between the 
B e rn in a  and the B u s h ire . On the 17th M arch 
1885 a decree in  the lim ita t io n  su it was made 
th a t “  in  respect o f loss or damage to  ship, boats, 
goods, merchandise, o r other th ings  caused by 
reason o f the im proper navigation of the said 
steamship B e rn in a  on the occasion o f the  said 
co llis ion,”  the defendants were answerable in  
damages to  anam ount not exceeding l l,437i,15s. 2d ., 
such sum being a t the ra te  of 81. per ton. On 
the 12th June 1885 the p la in t if f  in  the present 
action came in  and appeared in  the lim ita t io n  
action. On the 24th June 1885 the present 
p la in t if f  gave notice in  the lim ita t io n  action th a t 
he w ithd rew  his appearance there in , and on the 
17th Ju ly  he issued his w r i t  in  the present action.

I  find  th a t the transh ipm ent of the  cargo from  
the B e rn in a  to  the three other steamers was
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ju s tifia b le  and prudent, and th a t the  cargo was 
shipped in  the  three steamers on account of the 
defendants, and to  enable them  to  earn th e ir  
fre ig h t, and th a t i t  was no t so shipped on 
account o f the  p la in t if f.  The p la in t if f  is en titled  
to  recover damages fo r  breach of the contract 
entered in to  by  the defendants to  c a rry  the p la in 
t i f f ’s cargo to  its  destination, unless the  defen
dants can show th a t they have been prevented 
fro m  doing so by  any of the  excepted perils  ; 
and, secondly, unless the proceedings in  the 
lim ita t io n  s u it have deprived the p la in t if f  of the 
r ig h t  to  recover fo r such damage. The col
lis io n  between the B e rn in a  and the B u s h ire  d id  
no t prevent the defendants fro m  pe rfo rm ing  th e ir  
contract. The defendants were en title d  to  tra n 
sh ip  the cargo in to  o ther vessels as they, in  fact, 
d id  fo r  the purpose o f earning th e ir  fre ig h t. B u t 
i f  she co llis ion  had prevented the defendants 
from  pe rfo rm ing  th e ir  contract, i t  w ou ld  not have 
excused them , as i t  d id  not arise from  one of the 
excepted perils , and i t  was from  the de fau lt of 
th e ir  servants th a t the defendants were obliged 
in  th e ir  own in te rest to  endeavour to  complete 
the  carriage o f the cargo in  vessels o ther than  
the B e rn in a .  I n  selecting these vessels the de
fendants exercised th e ir  own judgm ent, and 
made the masters and crews o f the  substitu ted 
steamers th e ir  agents fo r  the  purpose of com
p le tin g  th e ir  con tract w ith  the p la in t if f.  The 
defendants were no t en titled , as between them 
selves and the p la in tiff, to  substitu te  any o ther 
conditions upon w h ich  the cargo was to  be carried 
than those w hich had been agreed upon in  the 
o rig in a l cha rte r-pa rty  and b ills  of la d in g  of the 
B e rn in a ,  and thus the defendants could no t free 
themselves from  th e ir  l ia b i l i ty  under th e ir  
o rig in a l contract w ith o u t show ing th a t the non
de live ry  of the  cargo arose from  perils  excepted 
in  th a t contract. I t  is  no t necessary to  consider 
w hat w ou ld  have been the position  of the parties 
i f  the A v e b u ry  and the B r ix h a m  had been lost by 
perils  o f the seas, because th a t is not the  ex is ting  
state of facts. The vessels w ith  the  p la in t if f ’s 
cargo were lost th rou gh  the fa u lt o r de fau lt of 
the defendant’s agents, and, therefore, no t by  one 
o f the  perils  fo r  w h ich  the defendants had agreed 
th a t they should no t be liable.

T h is  appears to  me to  reduce the question 
in  the  case to  the effect of the lim ita t io n  
action. The m ateria l provisions in  the M e r
chant S h ipp ing A c t Am endm ent A c t 1862 are 
as follows : Sect. 5 4  “  The owners of any ship 
. . . .  sha ll not, where a ll o r any of the  fo llow 
in g  events occur, w ith o u t th e ir  actual fa u lt o r 
p r iv ity ,  th a t is  to say . . .  . (2) where any 
damage o r loss is caused to  any goods, m er
chandise, o r o ther th in gs  . . . .  on board any 
such ship . . . .  be answerable in  respect of 
. . . .  loss o r damage to  ship, goods, merchandise, 
o r other th ings, w hether there  be in  add ition  loss 
o f life  o r personal in ju ry  or no t to an aggregate 
am ount exceeding 81. fo r  each ton  of the ship s 
tonnage.”  A n d  by the p rin c ip a l A c t  (1854) i t  is 
enacted (sect. 506) th a t the “  owner of every sea
go ing ship . . . .  sha ll be liab le  in  respect of 
every such . . . .  loss o f o r damage to  goods as 
aforesaid a ris ing  on d is tin c t occasions to  the same 
extent as i f  no o ther loss, in ju ry , o r damage had 
arisen.”  B y  the decree in  the  lim ita t io n  su it the 
judge pronounced th a t “  the owners of the 
B e rn in a  were en titled  to  lim ite d  l ia b i l i ty  accord

in g  to  the provisions o f the M erchant Shipp ing 
A c ts  1854 and 1862, and th a t in  respect o f loss o r 
damage to  ship, boats, goods, merchandise, or 
o ther th in gs  caused by  reason o f the  im proper 
nav iga tion  of the  said steamship on the occasion 
of the  co llis ion  between th a t vessel and the steam
ship B u s h ire  on the  28th Sept. 1884, the owners 
of the said steamship B e rn in a  are answerable 
in  damages to  an am ount no t exceeding 
11,4371. 15«. 2d., being a t the ra te  o f 81. per ton,”  
and the judge fu rth e r ordered th a t advertise
ments should be published, in tim a tin g  to  a ll 
persons hav ing  any cla im  in  respect o f loss or 
damage to  ship, goods, merchandise, o r other 
th ings, caused as aforesaid, th a t i f  they d id  not 
come in  before the 17th June they  should be 
excluded fro m  sharing in  the aforesaid amount. 
I t  appears to me th a t th is  decree does not apply 
to  the loss in  respect o f w h ich  the present 
p la in t if f  claims. H is  goods were no t los t by 
reason of the im proper nav iga tion  of the B e rn in a  
on the occasion of the collis ion. The goods were 
saved fro m  the effects of th a t collis ion , and were 
lost by reason o f the im proper nav iga tion  of the 
substitu ted  ships, the masters and crews o f w h ich  
were the  agents of the  defendants. The defen
dants are no t en title d  to  be p u t in  a be tte r 
position  than  i f  the B e rn in a  had been repaired at 
Lisbon, and a fte r resh ipp ing the  cargo had been 
lost by  subsequent im proper navigation . N o r 
does the  case come w ith in  the term s o f the  A c t. 
The damage o r loss to  th is  cargo was no t caused 
on board the B e rn in a  in  respect o f w h ich  the 
l ia b i l i ty  o f the owners was sought to  be and was 
lim ite d , bu t on board o ther ships to  w h ich  the 
cargo was safely removed fro m  the B e rn in a .  
There w i l l  be judgm ent fo r  the  p la in t if f  w ith  
costs.

S o lic ito rs fo r  the p la in t if f,  Thos. C ooper arid Co. 
fo r  In g le d e w , In c e , and V a c h e ll, C a rd iff.

S o lic ito rs  fo r  the defendants, P r i tc h a r d  and 
S ons  fo r  B a teso n , B r ig h t ,  and W a r r ,  L ive rpoo l.

M o n d a y , Dec. 20,1886.
(Before the  B ig h t  Hon. S ir  J ames H annen , 

assisted by  T r in it y  M asters.)
T he W erra . (a )

S a lva g e — A m o u n t o f  a w a rd — In g re d ie n ts  o f  a  s a l
vage service.

T h e  c o u rt, i n  e s t im a tin g  the  v a lu e  o f  sa lvage  services, 
ta k e 8 in to  c o n s id e ra tio n  the  v a lu e  o f  the  p ro p e r ty  
saved, the  r is k s  to  w h ic h  i t  has been exposed, the  
p e r i ls  f r o m  w h ic h  i t  has been sa ve d ,the  p o s s ib i l ity  
o f  o th e r ass is tance be ing  o b ta in e d , the  v a lu e  o f  
the s a lv in g  sh ip , the sacrifice s  a n d  r is k s  in c u r re d  
by  the  sa lvo rs , a n d  the le n g th  o f  t im e  to  w h ic h  
they a re  exposed to  such  r is k s .

I n  a  sa lvage  a c tio n  the p la in t i f f s ’ sh ip , ca rgo , a n d  
f r e ig h t  be ing  w o r th  90,0001, a n d  the v a lu e  o f  the  
d e fend an ts ’ sh ip , cargo, a n d  f r e ig h t  240,0001., the  
C o u r t a w a rd e d  70001.

T his  was a salvage action, in s titu te d  by the 
owners, master, and crew o f the  steamship 
V e n e tia n  against the owners o f the steamship 
W e rra , her cargo and fre ig h t, to  recover salvage 
fo r  services rendered in  the  A t la n t ic  Ocean from  
the 31st Ju ly , to  7 th  A ug . 1886.
(a) Reported by 7. P. A spin all  and Butler  A spin all , Esqrs.,

Barristers-at-Law.
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The V e n e tia n  was a steamship o f 2733 tons net, 
and at the  tim e  o f services was in  the A t la n t ic  
Ocean, la t. 44° N . and long. 47° 57' W . on a voyage 
fro m  L ive rp oo l to  Boston. She had a general 
cargo on board, sixteen cattlem en and seven 
stowaways, and was manned by  a crew of f ifty -f iv e  
hands a ll to ld . A t  about 4.30 p.m. on the  31st 
J u ly  1886, those on board the V e n e tia n  observed 
a four-m asted steamship (wh ich proved to  be the 
W e rra ) seven o r e igh t m iles off on the p o rt bow 
and under a ll p la in  sail. The V e n e tia n  bore down 
upon the W e rra , and when w ith in  three o r fo u r 
m iles of her i t  was seen by  her signals th a t she 
had broken her shaft and was in  want of assistance.

She also had three black balls hoisted on her 
forestay, m eaning th a t she was unmanageable.

On the V e n e tia n  approaching the W e rra  a boat 
came off from  the  W e rra  asking to  be towed to 
New  Y ork . The master o f the V e n e tia n  having 
agreed to  tow  her to  Boston the V e n e tia n  was 
manoeuvred close to  the W e rra , and a fte r some 
d iff ic u lty  the V e n e tia n  made fast ahead. A t  about 
7 p.m. tow ing  commenced on a W .-|-S . course. 
A t  about 10 p.m. a fog set in , causing danger to  
bo th  vessels. A t  about 4 a.m. on the 1st A ug . the 
course was changed to  N .W . by W .-J-W ., and 
tow ing  was continued th rou gh  passing banks of 
m is t and fog t i l l  about 11.15 a.m. on the 3 rd  Aug., 
when the starboard w ire  hawser parted, and as 
there was a heavy sea runn ing , there was great 
danger and d iff ic u lty  in  g e ttin g  another hawser 
made fast. A t  12.30 p.m. to w in g  was recom
menced. Y e ry  heavy weather was experienced 
d u rin g  the 3rd and 4 th  A ug ., and on the m orn ing  
o f the 6 th  a dense fog came on. A t  about 8 p.m. 
on the 6 th  Cape Cod bore S. by W .-J-W . d is tan t 
about tw en ty  miles, and preparations were made to 
cross the bar on the m orn ing  tide. Owing, how
ever, to  a fog, i t  was found im possible to  do so 
t i l l  the afternoon, and a t about 9 p.m. the W e rra  
was anchored in  safety in  the p o rt o f Boston.

The W e rra  was a four-m asted steamer o f 2856 
tons net, be longing to  the N o rth  German L lo y d  
Steamship Company, and was at the tim e  of the 
services on a voyage from  Bremen to New  Y o rk .

She was manned by  a crew o f 175 hands a ll 
to ld , and she carried  544 passengers and E ng lish  
and German mails. She had broken down on the 
30th J u ly , and when picked up was in the tra ck  o f 
ice. The distance towed was about 1000 miles.

The value o f the V e n e tia n  was 70,000?.; o f her 
cargo 20,166Z.; and o f her fre ig h t 1103?.

There was a d ispute as to the value o f the 
W e rra . Upon the defendants’ a ffidavits of values 
th e ir  agent in  Eng land swore th a t she had been 
valued fo r the purposes of general average in  
New  Y o rk  a t 104,000?.; and he was of opin ion 
th a t was her tru e  value. The p la in tiffs  refused 
to  accept th is  va lua tion  and go t an order fo r  
appraisement, b u t i t  was u ltim a te ly  arranged 
th a t the question of value should be settled by 
the  judge at the hearing, i t  hav ing  been sworn in  
another a ffidav it by the  defendants’ agent th a t 
she had been valued in  the company’s books at 
the  beginn ing of the year a t 140,000?.

H e r value was in  fac t settled by  the judge 
a t 125,000?. The value o f her cargo was 
114,145?. 17«. 6d . ; and of her fre ig h t 1364?. 18s. 7c?.

S ir  R ic h a rd  W ebster (A.-G.), S ir  W a lte r  P h i l l i -  
m o re , and J . P . A s p in a l l  fo r  the  p la in tiffs .

M y b u rg h , Q.C. and D r. R a ik e s  fo r  the defen
dants.

S ir  J ames H anneh .— The m agnitude o f the 
values at stake, and the fac t th a t an im portan t 
fo re ign  company is in terested in  the m atter, make 
i t  desirable th a t I  should state a t somewhat 
greater le ng th  than I  usua lly  th in k  i t  necessary 
to do the p rinc ip les on w h ich  the cou rt acts in  
aw ard ing salvage rem uneration. The f irs t  th in g  
to  be considered is the value of the  p rope rty  
saved. B y  th a t I  do no t mean th a t i t  is to  be 
taken as absolutely the most im portan t element 
b u t th a t i t  is the sub ject-m atter in  respect o 
w h ich  the action arises. I t  is the fun d  w h ich  has 
to  be dealt w ith  and d iv ided between its  owners 
and the salvors who have acquired a c la im  upon 
it .  I n  the present case I  have somewhat to  con
jec tu re  the value o f the W e rra . She has been 
valued in  the U n ite d  States a t 104,000?., bu t I  
th in k  th a t th a t estim ate is too low. On the other 
hand, her value has been estim ated by her owners 
a t the beginning o f th is  year a t 140,000?., bu t I  
th in k  th a t is too h igh  an estimate. The tendency 
w ould be to  p u t the company’s p rope rty  upon 
th e ir  books at the  h ighest f ig u re ; bu t i t  is a 
m a tte r o f common knowledge th a t there has 
recently  been a great depreciation in  the value of 
shipping. I  th in k  I  am m aking a ve ry  lib e ra l 
allowance by  w ay of d iscount from  the value in  
the company’s book by  ta k in g  her price fo r  th is  
purpose a t 125,000?. There is no dispute about 
the  cargo o r fre ig h t, and the passengers’ fares 
were prepaid and no t a t risk . Therefore the to ta l 
value o f the p ro pe rty  savted is about 240,500?. The 
next question is as to  the actual perils  from  
w h ich the W e rra  has been saved. I t  appears to  
me and m y assessors th a t she was no t saved from  
actua l im m inen t r isk . She had lost her p rope lling  
power, w h ich  I  have often had occasion to  say 
reduces a steamship to  such a condition of im 
potence th a t to  rescue her fro m  th a t s itua tion  
is in  its e lf a service th a t is the subject of salvage 
award. The W e rra  had some sa iling  powers, bu t 
I  am advised th a t she could no t have reached her 
destination by th a t means alone. On the other 
hand, i t  is  possible, nay probable, th a t she m igh t 
have been able to  reach the coast of Europe i f  her 
m aster had determ ined to  abandon the voyage on 
w h ich  the  ship had started. B u t having regard 
to  the fac t th a t the W e rra  had between 400 o r 500 
passengers on board, the captain on ly d id  his du ty  
towards his owners in  de term in ing to  prosecute 
the voyage by any means he could get, and he in  
fac t exercised, a very  wise d iscretion in  accepting 
the  assistance w h ich  offered. I  th in k  i t  is shown 
th a t there was no r is k  o f s tarva tion  or even of 
hardships to  the passengers and crew, because i t  
is  shown th a t there were fo r ty  days provisions on 
board, as w e ll as a cargo w hich would have yie lded 
food fo r a ve ry  long tim e. She was therefore not 
saved from  im m inen t danger. B u t she was ex
posed to  two k inds  of r is k  u n t il she fe ll in  w ith  
the V e n e tia n , risks  a ris ing  from  fog and ice. She 
no doubt ran  a r is k  of com ing in  contact w ith  
other vessels d u rin g  the fog and also w ith  icebergs. 
I  am advised th a t at th a t season o f the year, 
a lthough icebergs are occasionally m et w ith , ye t 
i t  would be ra the r the exception than the ru le  to  
fa ll in  w ith  them. S t i l l  i t  was a danger which 
cannot be disregarded. She there fore was saved 
fro m  the costly and disadvantageous course of 
re trac ing  her way to  Europe, and from  risks o f 
fog and icebergs. I t  does not appear th a t she saw 
any other vessel t i l l  some tim e  a fte r the V e n e tia n
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fe ll in  w ith  her. T ha t m ig h t o f course be the 
consequence o f the  fog. I t  is alleged on the one 
hand th a t the W e rra  could easily have been picked 
up, and on the other, th a t she would have had to  
pay salvage services to  another vessel. The la tte r  
observation is true, b u t the  p ro ba b ility  of another 
vessel be ing obtained tends to  depreciate the 
salvage rem uneration. I f  two masters were bar
ga in ing  as to  paym ent fo r  salvage services and 
one were to  say, “  Y ou are in  a dangerous position 
and no t lik e ly  to  be p icked up,”  the other m ig h t 
w e ll answer, “ N o t a t a ll, I  am in  the tra c k  o f 
vessels, and i f  you refuse to assist me fo r a 
moderate price, 1 shall soon fa ll in  w ith  somebody 
else who w ill. ”  T ha t would have the  effect of 
indu c ing  reasonable term s, and i t  is  a c ircum 
stance w h ich  the cou rt m ust take in to  consider
ation.

H a v in g  dealt w ith  the  risks  to  the  W e rra , I  
now tu rn  to  the sacrifices and risks  the  V e n e tia n  
in cu rred  in  rendering these services. H e r value 
is to  be taken in to  consideration, though i t  does 
n o t la rge ly  increase the amount o f the  reward, 
and th a t on ly  in  so fa r  as i t  exposes the owner of 
the  sa lv ing  ship to  r is k  o f greater loss. I t  is also 
said th a t the  V e n e tia n  was detained three days on 
her voyage, and th a t th is  detention should be paid 
fo r by way o f demurrage. She was, however, able 
to  reach Boston in  tim e  to  fu lf i l  her contracts, 
and to  sail on the  regu la r d a y ; so th a t in  th is  case 
I  see l i t t le  ground fo r ta k in g  detention in to  
consideration. I t  is fu r th e r  said th a t some pa rt 
o f the life  o f her m achinery was, so to  say, sacri
ficed, b u t i t  is a sm all m a tte r scarcely w o rth  
dw e lling  on. However, the V e n e tia n  was exposed 
to  risks  o f navigation from  fogs and icebergs fo r  
a longer tim e  in  consequence of these services, and 
under circumstances of g reat d iff ic u lty  which 
w ou ld  make i t  more lik e ly  fo r her to  in cu r disaster. 
Then she towed the W e rra  fo r  the  ve ry  long 
distance o f 1000 m iles, and d u rin g  the towage 
there was some heavy weather, am ounting  on one 
occasion to a moderate gale, b u t fo r  the m ost pa rt 
there were no exceptionally dangerous c ircum 
stances. H e r ra te  o f speed d u rin g  the services 
goes fa r to  show th a t she was able to  m a in ta in  an 
average speed th roughout, w h ich  her captain says 
he kep t up because o f the  pressing necessity o f 
g e ttin g  the W e rra  in to  a place of s a fe ty ; and 
undoubtedly, having regard  to the fac t th a t there 
were a large num ber of passengers on board the 
W e rra , i t  was the d u ty  o f the master, and also in  
the  in te res t o f the owners, th a t these passengers 
should a rrive  a t th e ir  destina tion as soon as 
possible. Th is is ce rta in ly  a case in  w h ich  the 
rem uneration should be o f a libe ra l k ind , and I  
have no t fo rgo tten  how desirable i t  is th a t ship
owners should encourage th e ir  captains to  render 
services to  vessels in  distress. I  have ve ry  fu lly  
taken in to  consideration the  circumstances o f 
th is  case, and I  sha ll aw ard 70001. I  apportion 
6250?. to  the owners; 583?. to  the m aster, and 
1167?. to  the crew.

Solic ito rs fo r  the p la in tiffs , G re g o ry , R o w c lijfe ,  
and Co.

S olic ito rs fo r  the defendants, C la rk s o n , G reen- 
w e ll, and W yles.

T u esda y , Dec. 21, 1886.
(Before the  R ig h t Hon. S ir  J ames H annen .)

T he A n n ie , (a)
L i f e  sa lvage—-V esse l s u n k  i n  c o ll is io n — R a is in g  o f  

w re ck— E xpenses q f  r a is in g — M e rc h a n t S h ip p in g  
A c t  1854 (17 18 V ie t. c. 104), s. 459— T ham es
C onservancy A c t  1857 (20 fy 21 V ie t. c. c x lv i i . ) ,  
s. 86.

W here  a  conservancy a u th o r ity ,  i n  p u rs u a n c e  o f  
th e ir  p o w e rs  u n d e r a n  A c t o f  P a r l ia m e n t ,  ra ise  
a  s im ke n  s h ip  a n d  s e ll he r to  d e fra y  the expenses 
o f  r a is in g  he r, th e ir  l ie n  u p o n  the s h ip  a n d  its  
proceeds takes p r io r i t y  o f  a n y  c la im  to  l i fe  sa lvage, 
a n d  i f  the  proceeds a re  less th a n  the  expenses, 
the re  be ing  no  p ro p e r ty  saved a g a in s t w h ic h  l i fe  
sa lvage ca n  a tta c h , l i fe  sa lvo rs  c a n n o t recover 
e ith e r a g a in s t the  s u n ke n  s h ip  o r  a g a in s t the  
ow ners, n o tw ith s ta n d in g  the  f a c t  th a t the  ow ners  
have recovered f r o m  the w ro n g d o e rs  cau s in g  the  
s in k in g  o f  th e ir  s h ip  the  a m o u n t o f  the  loss th a t  
they have su s ta in e d .

T h e  A . w as s u n k  i n  a  c o ll is io n  i n  the  T ham es so le ly  
th ro u g h  the negligence o f  the R . Som e o f  h e r crew  
w ere  saved by the S . T h e  A . w as subsequently  
ra is e d  by the  T h am e s C o n se rva n cy , a n d  so ld  by  
them  to d e fra y  the  expenses. T h e  proceeds be ing  
in s u ff ic ie n t, the de fic iency w as  recovered f r o m  the  
ovm ers o f  the  A ., w ho  i n  th e ir  t u r n  recovered i t ,  
a n d  the v a lu e  o f  the  A .,  f r o m  the ow ners o f  the R . 
T h e  S . n o w  c la im e d  l i fe  sa lvage  a g a in s t the  
ow ners  o f  the A .,  bu t d id  n o t a rre s t the A . o r  
de m a n d  b a il.

H e ld , th a t the  A . h a d  n o t been saved, a n d  th a t  
the re  w a s  n o  p ro p e r ty  to  w h ic h  the c la im  f o r  
l i f e  sa lvage  co u ld  a tta ch , n o tw ith s ta n d in g  the  
f a c t  th a t  the  d e fend an ts  h a d  recovered the  va lu e  
o f  th e ir  vessel.

T his  wsb a salvage action, in s titu te d  in  the C ity  
o f London C o u rt by the owners, m aster, and crew 
o f the  steam -tug S to rm cock, against the owners of 
the schooner A n n ie .  The p la in tiffs  claimed life  
salvage fo r  saving the lives of the p ilo t and one o f 
the crew o f the A n n ie ,  and of a Custom House 
officer on board the  A n n ie  a t the  tim e  the services 
were rendered.

A t  the hearing before the C ity  o f London Court 
the fo llow ing  facts were p roved :— A t  about 10p.m. 
on Jan. 16,1886, the  S to rm cock , a screw-tug o f 60- 
horse power, was proceeding down the  r iv e r 
Thames when those on board o f her observed a 
co llis ion between the steamship R ecep ta  and the 
schooner A n n ie  o ff the  entrance to  the V ic to r ia  
Docks. The p la in tiffs , fea ring  th a t the A n n ie  was 
in  danger o f s ink ing , a t once stopped th e ir  engines 
and launched th e ir  lifeboat.

On com ing up to  the  A n n ie  i t  was found th a t 
she was ra p id ly  s ink ing . Cries fo r  he lp were 
heard, and u ltim a te ly  the p ilo t of the  A n n ie  was 
picked up ou t o f the water, and one of the crew 
and a Custom House officer were taken off the 
rig e in g . The men were then taken on board the 
S to rm cock , and were landed next m o rn ing  at 
Gravesend.

The services were rendered in  fine weather.
I n  consequence o f the co llis ion  the  A n n ie  sank, 

and in  an action by her owners against the owners 
o f the R ecep ta  the  R ecep ta  was found solely to  
blame, and the  owners o f the  A n n ie  recovered the
(a) Beported by J. P. A spin all  and B tjtlkk A spin all , Eaqr».,

Barriulern-at-Law.
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damages sustained by them  by  reason of the 
collis ion. The A n n ie  was subsequently raised by 
the Thames Conservators. The expense o f ra is ing  
the vessel amounted to  149/. She was then 
sold by the Conservators under the provisions of 
the A c t 20 &  21 V ie t. c. cx lv ii., to  defray the ex
penses of the ra is ing , and realised 92!. The 
Conservators recovered the balance fro m  the 
owners o f the A n n ie . A t  the reference in  the 
collis ion action against the  R ecepta  the owners of 
the A n n ie  recovered no t on ly the value o f th e ir  
ship, b u t also the money paid by them  to  the 
Thames Conservators fo r  ra is ing  the ship. The 
present action  was en titled  as an action i n  revn , 
bu t as a m a tte r of fac t the  w r it  had never been 
served on the wreck, nor had she been arrested. 
I t  also appeared th a t no b a il had been given, and 
th a t no money had been paid in to  cou rt in  lieu  
of ba il. .

I n  these circumstances, the learned judge ot 
the C ity  o f London C ourt valued the  p la in tiffs  
services at 30!., bu t refused to  g ive judgm ent, and 
ordered the  action to  be transfe rred  to  the H ig h

The" action was thereupon trans fe rred  to  the 
H ig h  C ourt, and the p la in tiffs  now moved fo r
judgm ent.

F o r the purposes of the  m otion, the fo llow ing  
agreed statem ent of facts was used :

1. The Annie was run into and sunk by the steamship
Recepta in about midstream of Bugsby’s Beach of the 
river Thames. , , , , ,

2. The steam-tag Stormcock, and her master and crew, 
rescued some of the crew of the Annie, viz. the pilot, 
one A. B., and a Custom House officer.

3 The owners of the Annie commenced an action 
against the Recepta for the damages they inourred in 
consequence of the sinking of their vessel. The Recepta 
was held solely to blame for the collision, and the plain- 
tiffs  recovered the fu ll value of their ship and cargo.

4. The Annie and her cargo of stone were abandoned 
and treated as a total loss by the owners thereof._

5. The wreck was subsequently, withoutcommumcation 
w ith or w ith the consent of the owners of the Annie, 
raised by the Thames Conservancy at an expense of 
1491.4s. 9dL; and was sold by them for the sum of 921.5s. 2d, 
the balance being paid by the owners of the Annie 
at the request of the Thames Conservanoy, and subse
quently recovered by the said owners from the owners 
of the Recepta in  the aforesaid action. The Thames 
Conservancy, in acting as herein stated, aoted in pur
suance of their statutory powers.

6. The owners, master, and crew of the btormcock 
brought an action against the Annie to reoover salvage 
remuneration in respect of the services they had 
rendered as aforesaid.

7 The said action for life salvage came on for hearing 
before the judge of the City of London Court (Admiralty 
jurisdiction) on the 11th Nov. 1886, and having w ith a 
view of saving expense to the parties, taken evidence as 
to the nature of the said services, he referred the action 
to the High Court w ith a statement that in his opinion, 
i f  the plaintiffs were entitled to recover at all, the 
amount of salvage remuneration should be 301.

D r. R a ik e s  fo r the p la in tiffs .— The defendants 
are liab le  to  pay salvage. The fac t th a t the ship 
has not been arrested is im m ateria l. The A n n ie ,  
or her equivalent, has been saved, and therefore 
the p la in tiffs  are en titled  to  be pa id salvage:

The Hope, 3 C. Bob. 215 ;
The Trelawney, 3 C. Bob. 216, n. ;

I t  cannot be said th a t the A n n ie  has been 
“  destroyed ”  w ith in  the meaning of sect. 459 of 
the M erchant Shipp ing A c t 1854. M oreover the 
defendants are in  the same position as i f  the 
A n n ie  had never been sunk. They have recovered 
her value from  the owners of the Recepta, and

ho ld such sum of money subject to  t.he p la in tiffs ’ 
cla im  fo r life  salvage. I t  was never intended 
th a t sect. 459 of the M erchant Shipp ing A c t 1854 
should bar such a cla im  as th is. The mere loss 
o f the  res, provided i t  is replaced by an equivalent 
compensation fo r  its  loss, cannot take away the 
r ig h t  to  life  salvage. The amount recovered by 
the defendants from  the R ecepta  is he ld by them  
subject to  the present c la im  :

The Empusa, 41 L. T. Eep. N. S. 383 ; 5 P. Div. 6;
4 Asp. Mar. Law Cas. 185.

P yke , fo r  the defendants, a fte r c it in g  The C a rg o  
ex S c h ille r  (36 L . T. Rep. X . S. 714; 2 P. D iv . 145;
3 Asp. M ar. Law  Cas. 439), was stopped by the 
C o u rt..

S ir  J ames H annen .— I  have no doubt in  decid ing 
th is  case against the  p la in tiffs . I n  m y opin ion, to  
found a c la im  fo r li fe  salvage there m ust be 
something saved to  w h ich the c la im  can attach. 
In  the present case the A n n ie  was not saved, and 
ye t a c la im  is made against her owners fo r  life  
salvage. I t  is true  th a t the present defendants 
d id  recover damages from  the R ecepta  in  respect 
of the to ta l loss of th e ir  vessel, b u t to  th a t sum of 
money a c la im  fo r  li fe  salvage cannot attach. 
N ow  sect 459 o f the M erchant Shipp ing A c t  1854 
provides as fo llo w s : “  Salvage in  respect of the 
preservation of the life  o r lives of any person or 
persons be longing to  any such ship as aforesaid, 
shall bfe payable by the owners of the ship o r boat 
in  p r io r ity  to  a ll other claim s fo r salvage; and in  
cases where such ship o r boat is destroyed, or 
where the value thereof is insuffic ient, a fte r 
paym ent of the actual expenses incurred , to  pay 
the amount o f the salvage due in  respect o f any 
life  or lives, the Board o f Trade m ay in  its  
discretion award to  the salvors o f such life  o r lives 
out of the M ercantile  M arine Fund such sum or 
sums as i t  deems f i t  in  whole o r in  pa rt satis
faction  of any am ount of salvage so le ft unpaid in  
respect o f such life  o r lives.”  In  th is  case, the 
A n n ie  be ing a t the  bottom  of the rive r, the 
Thames Conservancy, in  fu lf ilm e n t o f a pub lic  
du ty, raised her as being an obstruction  to  the 
navigation  o f the rive r. They were also en titled  
under th e ir  A c t to  sell the raised p rope rty  and to 
recover any expenses they had incurred  over and 
above the proceeds o f the sale of the w reck from  
her owners. The owners of the A n n ie  had to pay 
a balance to  the  Thames Conservancy, and th is  
they recovered from  the owners of the R ecepta  as 
pa rt of th e ir  damages occasioned by the collision. 
B u t th a t is a to ta lly  d iffe ren t transaction  from  
the saving of p rope rty  by salvors. I  am clearly 
o f opinion th a t the  present p la in tiffs  have no 
r ig h ts  as against the  Thames Conservators, and I  
th in k  th a t the r ig h ts  of the Conservators have 
p r io r ity  over the r ig h ts  o f a ll other persons. The 
section I  have read refers only to  salvage claims, 
and does no t e n title  life  salvors to  any p r io r ity  
over the charge created in  favour of the Con
servancy. I  therefore th in k  the p la in t if fs ’ cla im  
en tire ly  fa ils , and i t  m ust be dismissed w ith  costs.

Solic ito rs fo r  the p la in tiffs , Low less  and Co.
Solic ito rs fo r  the defendants, B o tte re ll and 

Roche.
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A dm .] T h e  A g nes  O tto . [ A d m .

J a n . 18 a n d  19,1887.
(Before B utt, J., assisted by  T r in ity  M asters.)

T he A gnes Otto, (a )
C o llis io n — C om p u lso ry  p ilo ta g e — •R e g u la tio n s  f o r  

the n a v ig a t io n  o f  the  L o w e r  D a n u b e , a r ts  85, 89, 
a n d  92.

T h e  p ro v is io n s  o f  a rts . 85, 89, a n d  92 o f  the  
re g u la tio n s  f o r  the n a v ig a t io n  o f  the^ L o w e r  
D a n u b e , m a k in g  the em p loym e n t o f  p i lo ts  by  
steam ers co m p u lso ry  b u t c o n fin in g  th e ir  du tie s  
to  p o in t in g  o u t the lo c a l p e c u lia r it ie s  o f  the  r iv e r  
a n d  le a v in g  the  re s p o n s ib ility  o f  the  n a v ig a t io n  
w ith  the m a s te r, do n o t re lie v e  sh ipo w ne rs  f r o m  
l i a b i l i t y  f o r  dam age so le ly  caused by the n e g lig e n t 
n a v ig a t io n  o f  the p i lo t .

T his was a collis ion action, in s titu te d  b y  the 
owners o f the steamship F itz ja m e s  against the 
owners o f the  steamship A gnes O tto , to  recover 
damages occasioned by  a collis ion between the 
tw o vessels in  the  Danube, below Galatz, on M ay 
12,1886. The defendants counter-claimed.

The F itz ja m e s  was proceeding up the rive r, 
and was approaching the 86th m ile  post, where 
there  is a ve ry  sharp bend in  the rive r, near w h ich  
the collis ion occurred.

The A gnes O tto  was com ing down the r iv e r  and 
was above the hend when those on board of her 
s ighted the F itz ja m e s  below the po in t.

The evidence showed th a t i t  was the  practice 
fo r  vessels com ing down the r iv e r  to  slacken 
speed as they approached the po in t, bu t, as they 
go t to  the po in t, to  p u t th e ir  engines fu l l  speed 
ahead to  g ive them  suffic ient way to  answer th e ir  
helms in  round ing  the po int.

The facts alleged on behalf of the p la in tiffs  
were as fo llows ¡— S ho rtly  before 9.15 p.m. on 
M ay 12, 1886, the steamship F itz ja m e s , of 865 
tons net, in  charge of a d u ly  licensed p ilo t, was 
proceeding up the Danube between Beani and 
Galatz in  ba llast on a voyage fro m  C onstanti
nople to  Galatz. The F itz ja m e s  was well 
over to  the  bank o f the r iv e r  on her s ta r
board side, and was m aking about five or 
six knots an hour over the ground. In  
these circumstances those on board of her 
observed over the land a t a distance of about two 
m iles the red and masthead lig h ts  o f the A gnes  
O tto  bearing about fou r o r five po in ts on the 
starboard bow o f the F itz ja m e s . The engines of 
the F itz ja m e s  were im m edia te ly eased to  h a lf 
speed and sho rtly  afterwards to  slow, and her 
w h is tle  was d u ly  sounded and she was kept w e ll 
over to  the  bank o f the r iv e r  on her starboard 
side under a steady a-port he lm  stem m ing the 
cu rren t and w a itin g  fo r  the A gnes O tto  to  round 
the bend in  the  r iv e r  before passing her. The 
A gnes O tto  came on a t great speed w ith  her red 
lig h t  open round ing the bend o f the r iv e r under 
a starboard helm, and a fte r opening her green 
l ig h t  and showing a ll three lig h ts  fo r a ve ry  short 
tim e on the p o rt bow o f the F itz ja m e s , she again 
shut in  her green l ig h t  and approached w ith  her 
red and masthead lig h ts  on ly v is ib le  to  those on 
board the F itz ja m e s , b u t suddenly she opened her 
green lig h t  and shut in  her red, as i f  under a 
starboard helm , com ing across towards th a t bank 
of the r iv e r  w h ich  lay  on the F itz ja m e s  starboard 
side, and a ttem p ting  to  cross the bows of the
(a) Reported by J. P. A spin all  and B utlek  A spinall, Esqrs.,

Barriaters-at-Law.

F itz ja m e s  so as to  cause danger of co llis ion. The 
w h is tle  of the F itz ja m e s  was repeatedly blown, 
and when th e  green and masthead lig h ts  of the 
A gnes O tto  had got a l i t t le  on the  starboard bow 
as the on ly  means o f avo id ing a collis ion, the  helm  
o f the F itz ja m e s  was p u t hard-a-starboard and 
her engines fu l l  speed ahead, b u t the  A gnes O tto  
again opened her red lig h t, and com ing on w ith  
her stem and starboard bow s tru ck  the  F itz ja m e s  
on the starboard side, thereby do ing her great 
damage.

The facts alleged on behalf o f the defendants 
were as fo llo w s :— S ho rtly  before 9.30 p.m. on 
M ay 12,1886, the Agnes O tto , a steamship of 1319 
tons gross, w h ils t on a voyage from  Ib ra i l  to  Cork 
laden w ith  gra in , was proceeding down the Danube 
in  charge of a d u ly  licensed p ilo t, keeping th a t 
side of the  channel w h ich  was on her own 
starboard hand. In  these circumstances the 
masthead l ig h t  o f the F itz ja m e s  was seen across 
the land d is ta n t between one and tw o  m iles, and 
bearing about fo u r to  five  po in ts  on the p o rt bow 
of the  A gnes O tto . W hen the A gnes O tto  had 
cleared the po in t the red l ig h t  o f the F itz ja m e s  
came in to  view, and the w h is tle  o f the A gnes O tto  
was blown, and her engines were eased down to- 
easy ahead, and her helm  was ported so as to  pass 
the F itz ja m e s  w e ll clear po rt side to  p o rt side, bu t 
the F itz ja m e s , when at a short distance, suddenly 
opened her green lig h t, causing danger of collision, 
and a lthough the engines of the A gnes O tto  were 
reversed f u l l  speed astern and her helm  p u t hard- 
a-port, the  F itz ja m e s  came on and w ith  her 
starboard side s truck  the  stem of the A gnes O tto .

B oth  vessels pleaded ( in te r  a l ia )  com pulsory 
pilotage.

The fo llow ing  regulations fo r  the  navigation  
o f the Lower Danube were c ited  and are m a te ria l 
to  the  decis ion :

Art. 85. In  the case of steamers, pilotage is compulsory 
both in ascending and descending the river.

A rt. 89. The captain who has taken a licensed river 
p ilo t on board is none the less responsible for the 
observance of the regulations of navigation and police 
in force upon the Lower Danube, and especially arts. 30 
and 44 of the present regulations, and this even where 
pilotage is compulsory.

A rt. 92. The responsibility of the pilot is confined to 
pointing out the navigable channe ls  and the peculiarities 
of the navigation of the river ; a captain, therefore, who 
abandons the direction of his vessel to his pilot does so 
on his own responsibility.

S ir  W a lte r  P h i l l im o re  (w ith  h im  B a rn e s ), fo r  the, 
p la in tiffs , argued th a t on the m erits  the  Agnes  
O tto  was solely to blame, and th a t i f  the nav iga tion  
of the F itz ja m e s  was negligent, the negligence 
was solely th a t of the p ilo t, who was in  charge 
by compulsion of law. He re fe rred  to

The Guy Mannering, 46 L. T. Rep. N.S. 905 ; 4 Asp.
Mar. Law Cas. 553; 7P. Div.132;

The Augusta, 56 L . T. Rep. N. S. 58; 6 Asp. Max.
Law Cas. 58.

H a l l  Q.G. (w ith  h im  J . F .  A s p in a l l) ,  fo r  the 
defendants, c o n tra .

B utt , J.— I n  th is  case I  have come to  the 
conclusion th a t the green l ig h t  o f the  A gnes O tto  
was no t on ly  open to  those on board the F itz ja m e s , 
b u t was kep t open u n t i l  i t  go t on the starboard 
bow of the F itz ja m e s  so as to  ju s t i fy  her in  
starboard ing. T h is  state of th in gs  ought never 
to  have occurred had the A gnes O tto  been care fu lly  
and p rope rly  navigated. I  also accept the p la in 
t if fs ’ evidence to  the effect tha t, a fte r the vessels
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T u esda y , J a n . 25, 1887. 
(Before B utt, J.) 

T he V ic to r ia , (a )

had been b rough t starboard to  starboard as I  
have mentioned, the A gnes O tto  counteracted the 
effect of th is  manœuvre by po rting , and so the  
collis ion was b rough t about. I  have now to  con
sider the question whether the F itz ja m e s  was no t 
also to blame fo r  no t stopping her engines when 
the  green lig h t  of the A gnes O tto  was f irs t  opened 
on the  second occasion she got on her po rt bow. I t  
is  ve ry  tru e  th a t in  these local regulations the re  
is none corresponding to  tha t in  the Regulations 
fo r  P reventing Collisions a t Sea, w h ich provides 
fo r slackening of speed when vessels are approach
in g  so as to  involve r is k  of collis ion ; and even 
i f  there were any such ru le  the pena lty imposed 
by seot. 17 o f the M erchant Shipp ing A c t 1873 
would no t apply to  it .  B u t the E ld e r B reth ren 
advise me th a t they th in k  o rd inary  prudence 
should in  the circumstances have d ic ta ted the 
stopping of the engines, and th a t those in  charge 
o f the F itz ja m e s  were to  blame fo r not doing so. 
The resu lt is, though I  reg re t i t ,  because I  th in k  
the other ship was the m ain offender, th a t I  m ust 
ho ld  the navigation o f the F itz ja m e s  to  have been 
negligent. .

Then comes the question o f pilotage. I  he 
owners of both vessels have claimed exemption 
from  lia b il ity  on the ground th a t they were in  
charge of p ilo ts  by  compulsion o f law . In  one sense 
pilotage is no doubt compulsory in  the Danube ; 
b u t the question is, whether i t  is  com pulsory on 
the  master to  g ive up the charge of his ship to  
the p ilo t. Ru le 85 says tha t “  in  the case of 
steamers pilotage is compulsory bo th  in  ascending 
and descending the rive r.”  I f  there had been no 
other ru le  I  should have in te rpre ted i t  as meaning 
th a t the pilotage was_ compulsory as we under
stand i t  in  England, v iz., th a t i t  was compulsory 
to  g ive up the charge of the vessel to  the  p ilo t. 
B u t I  find  by  ru le  89 th a t a captain who has taken 
a p ilo t on board is noue the less responsible fo r 
the  observance of the regulations fo r  the naviga
tio n  of the  Danube ; and by ru le  92 the responsi
b i l i t y  o f the p ilo t is confined to  po in tin g  out the 
navigable channels and the peculiarities o f the 
navigation  of the rive r, and the captain who 
abandons the d irec tion  of the vessel to the  p ilo t 
does so on his own responsib ility . A pa rt, there
fore, from  any decisions of the courts on cases 
analogous to  th is , I  should have though t th a t the 
tru e  construction of these rules was, th a t the 
m aster of a vessel nav igating  the Danube is 
compelled to  take a p ilo t on his vessel, bu t is not 
compelled to  give up the navigation of the ship 
to  h im . The p ilo t is on board to  po in t out the 
peculiarities of the navigation, b u t the responsi
b i l i t y  rests w ith  the captain. I f  so, i t  cannot be 
said th a t the law forces on masters in  the Danube 
the employment of p ilo ts  to navigate th e ir  vessels 
fo r them. That is the view I  take apart from  
au th o rity , and the decisions in  The G u y  ̂  M a n -  
n e v in g  (u b i sup.) and T h e  A u g u s ta  (u b i sup.) 
con firm  me in  th a t view. I  m ust therefore hold 
th a t ne ither of these vessels was in  charge of a 
p ilo t by compulsion of law, and the resu lt is, tha t 
I  pronounce both of them  to blame.

Solic ito rs fo r  the p la in tiff, Thos. C ooper and Co.
Solic ito rs fo r  the defendants, W . A . C ru m p  and 

Bon.

Da/m age to  ca rgo— C o llis io n — “  D am a ge  done by  
a n y  s h ip  ”  —  A c t io n  i n  re m  —  T h e  A d m ir a l ty  
C o u r t A c t  1861 (24 V ie t. c. 10), ss, 6, 7.

T h e  ju r is d ic t io n  con fe rred  by sect. 7 o f  the A d m i
r a l t y  C o u r t A c t  1861 “ over a n y  c la im  f o r  
dam age done by  a n y  s h ip  ”  does n o t cover a  c la im  
by a  c a rg o -o w n e r a g a in s t the s h ip  c a r r y in g  the  
cargo f o r  dam age  rece ived b y  the cargo  i n  a  
c o llis io n .

T h is  was a m otion by the  defendants in  a, damage 
action i n  re m  against the steamship V ic to r ia  to  
“  set aside the  w r i t  of summons and w a rran t of 
arrest, and to  dismiss the action w ith  costs.”

The facts upon w h ich  the defendants moved 
the  court were contained in  the  fo llow ing  affi
davit, w h ich  was filed on behalf of the defendants.

I,  W illiam Arnold, of Nos. 4 and 6, Throgmorton- 
avenue, in the City of London, a member of the firm of 
Wendt and Co. of the same plaoe, underwriters’ repre
sentative, makes oath and say as follows : _

1. My said firm are the representatives in England of 
the owners of the steamship Victoria for the purposes 
of this action.

2. This action is brought in the names of owners of 
cargo lately laden on board the steamship Victoria ”  to 
recover 65001. for damages done to the said cargo by a 
collision between the steamship Cerwin and the steam
ship Victoria in the Mediterranean, on the 4th Nov. 1885.

3. The Victoria is a Swedish steamship of 1045 tons 
register, and is now at Newport, Monmouthshire. The 
plaintiffs have arrested her, and she s till remains under 
arrest, and my said firm has received telegraphic instruc
tions to obtain her immediate release.

4. A t the time of the collision between the Ce~win 
and the Victoria the Victoria, laden w ith a cargo _ of 
sugar, was on a voyage under charter-party, by which 
she was bound from Sourabaya to Malta for orders. 
The collision between the above vessels occurred in  the 
Mediterranean Sea on the 4th Nov. 1885, and X am 
informed and believe that the Victoria received damage 
thereby.

5. The Victoria proceeded to Malta, and there received 
orders from the charterers to proceed to Havre and 
there deliver her cargo. The Victoria having undergone 
necessary repairs, proceeded, as I  am informed and 
verily believe, to the port of Havre, where she discharged 
her cargo, and delivered i t  to the owners of the bills of

^ " f h o  general average statement relating to the 
damages, consequent upon the collision as between the 
owners of the Victoria and her cargo was, as I  am 
informed and believe, made up at Havre and accepted 
by the owners of the cargo.

7. I  am informed, and believe that no part of the 
cargo of the Victovia laden on board her at tho time of 
the collision was brought into any port in England or 
Wales by the Victoria, but that such cargo was delivered 
at the port of Havre aforesaid.

The fo llow ing  sections of the A d m ira lty  C ourt 
A c t 1861 were re ferred to, and are m ate ria l to  
the decis ion:

Sect. 6. The High Court of Admiralty shall have 
jurisdiction over any claim by the owner or consignee 
or assignee of any b ill of lading of any goods carried 
into any port in England or Wales in any ship, for 
damage done to the goods or any part thereof, by the 
negligence or misconduct of or for any breach of duty 
or breach of contract on the part of the owner, master, 
or crew of the ship, unless i t  is shown to the satisfaction 
of the court that at the time of the institution of the 
cause any owner or part owner of the ship is domiciled 
in England or Wales. .............  , „  ,

Sect. 7. The High Court of Admiralty shall have
) (a) Reported by J. P. A spinall and Butler A spinall, Esqra.,
4 Barristers-at-Law.
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jurisdiction over any claim for damage done by any 
ship.

F in la y ,  Q..C. (w ith  h im  D r. S tubbs), fo r  the 
defendants, in  support of the m otion.— The court 
has no ju r is d ic tio n  i n  re m  in  the  present case. 
[H e  was stopped by the C ourt.]

B a rn e s , fo r  the p la in tiff, co n tra .— The p la in tiffs  
have no t in s titu te d  th e ir  action under sect. 6 of 
the A d m ira lty  C ourt A c t 1861, b u t are suing in  
to r t  under sect. 7. B y  the term s of th a t section 
the cou rt has “  ju r is d ic tio n  over any c la im  fo r 
damage done by any ship.”  The w ord  “  damage 
has a technical meaning, and covers the damage 
done to  the p la in t if f ’s cargo in  the present case. 
In  the case of The M a lv in a  (B r. &  L . 57), i t  was 
la id  down th a t the w idest construction is to be 
pu t upon th is  section. [B utt, J.— I t  is not you r 
ca rry ing  ship w h ich does the damage. I t  is 
the o ther ship. Y o u r ship suffers damage.] I t  
was ow ing to  the negligent navigation  of the 
ca rry in g  ship th a t the damage was done to  the 
cargo. Just as she damaged the  o ther ship’s 
cargo, so she damaged her own cargo. I t  would 
be illo g ica l to  say tha t, under th is  section, the 
owners o f cargo on the other ship have a r ig h t 
against the V ic to r ia ,  and the owners o f her cargo 
have not. I t  was the same negligence which d id  
damage to both cargoes. To found a r ig h t  of 
action under th is  section, i t  is no t necessary th a t 
the vessel sued should have been in  contact w ith  
the o ther s h ip :

The Energy, L. Rep. 3 A. & E. 48 ; 3 Mar. Law Caa.
O. S. 503; 23 L. T. Rep. N. S. 601;

The Sisters, 1 P. Div. 117; 3 Asp. Mar. Law Caa.
122; 34 L. T. Rep. N. S. 338.

[B utt, J.— I f  you r argum ent is r ig h t, sect. 6 is 
p ra c tica lly  useless, because a goods owner m ig h t 
always sue in  to rt, whether the goods were carried 
in to  an E ng lish  p o rt in  the ship o r no t.] T ha t 
section deals w ith  contract, whereas sect. 7 deals 
w ith  to r t. [B utt, J. re ferred to T h e  D a n tz ig , 1 
M ar. Law  Cas. 0 . S. 392 ; 9 L . T. Eep. N . S. 236.]

B utt, J.—I  am of op in ion th a t th is  is an 
a ttem pt to  extend the ju r is d ic tio n  i n  rent, of th is  
court to an extent no t w arranted by the words or 
the in te n tio n  of the A c t of Parliam ent. I t  
appears clear to  me th a t the damage alleged to  
have been done to th is  cargo was not damage 
done by  a ship w ith in  the meaning of the A ct. 
I  shall therefore make an order in  the term s of 
the m otion.

B a rn e s  applied th a t the order m ig h t be stayed 
t i l l  the day fo llow ing, to  enable his c lients to 
determ ine whether they  w ou ld  take the question 
to  the C ourt of Appeal.

B utt, J.— A s I  have no doubt a t a ll about the 
m atter, I  cannot accede to  you r application.

S o lic ito rs fo r the p la in tiffs , W a lto n s , B ubb , and 
Johnson.

Solic ito rs fo r  the defendants, Stokes, S a u n d e rs  
and Stokes.

[A dm .

T u esda y , Feb. 8,1887.
(Before B utt, J.)

T he J. H . H enkes, (a )

C o llis io n — P ra c tic e — P le a  o f  com pu lso ry  p i lo ta g e  
— D is c o n tin u a n ce  o f  a c tio n — Costs.

W here i n  a  c o ll is io n  a c tio n  the p la in t i f fs ,  u p o n  the  
de fendan ts  p le a d in g  co m p u lso ry  p ilo ta g e , d is 
c o n tin u e  the  a c tio n , they m u s t in  the absence o f  
spe c ia l c ircum stances p a y  a l l  the costs.

T his was a summons before the judge by way o f 
appeal, by the p la in tiffs  in  a collis ion action i n  
rem , from  an order of the re g is tra r condemning 
them  in  the costs of the action.

The collis ion occurred on the 4 th  Dec. 1886 m  
the E ng lish  Channel, between the schooner M a r y  
C a p p e r and the defendants’ steamship the J . H .  
M enkes.

A fte r  the statement of c la im  had been delivered, 
the defendants delivered a defence, in  w h ich  i t  
was adm itted  th a t there was no negligence on the 
p a rt of the p la in tiffs ’ vessel, b u t i t  was alleged 
th a t the J . M . H enke s  was at the tim e  o f the 
collis ion in  charge of a p ilo t by  com pulsion o f 
law, and th a t i t  was his de fau lt w h ich  solely 
occasioned the collision.

The p la in tiffs  thereupon a t once took  ou t a 
summons asking th a t the action m ig h t be discon
tinued  on the term s of each p a rty  paying th e ir  
own costs. The re g is tra r made an order discon
t in u in g  the action b u t condemned the p la in tiffs  
in  a ll the costs of the action. F rom  th is  order 
the  p la in tiffs  now appealed.

The summons was heard in  chambers before 
B u tt,  J.

J . P . A s p in a ll ,  fo r  the  p la in tiffs , contended tha t, 
in  the  circumstances, the p la in tiffs  were ju s tifie d  
in  in s titu t in g  the action, and tha t, had the  p la in 
t if fs  prosecuted the action and the defendants 
succeeded on the plea of com pulsory pilotage, 
i t  was the practice o f the cou rt to  make each 
p a rty  pay th e ir  own costs.

J . G. B a rn e s , fo r  the defendants, contended th a t 
the o rd in a ry  practice of the o ther d ivisions 
should be followed, and th a t the practice of the 
A d m ira lty  C ourt in  cases of com pulsory pilotage 
could no t be followed, because the action having 
been discontinued there were no m ateria ls  to  
guide the judge ’s discretion.

C u r .  ad v . v u lt .

F e b . 8.— B utt, J. gave the fo llow ing  judgm ent 
in  c o u r t :— T his  was an action o f damage, and on 
the  defendants pleading (1) no negligence o f 
the  owner, master, o r c rew ; (2) com pulsory 
p ilotage and the fa u lt o f the p ilo t alone, the 
p la in tiffs  applied in  the reg is try  to  discontinue 
th e ir  action. B u t the reg is tra r w ou ld  on ly  a llow  
them  to  do so on th e ir  paying a ll the  costs of the 
action. I  have now to  decide the  question raised 
by  the summons on behalf o f the p la in tiffs  to 
review the reg is tra r’s decision as to  costs. The 
A d m ira lty  C ourt is now merged in  a d iv is ion  of 
the H ig h  C ourt, and i t  is therefore desirable, so 
fa r  as is possible, th a t the practice in  th is  d iv is ion  
should be the same as in  the o ther divisions. 
A lth o u g h  there is no doubt tha t damage was 
done to the p la in tiffs ’ ship, though i t  may have 
been reasonable to  b r in g  the action, and although

(a) Beported by J. P. A spinall and B utler A s pin all , Eeqra.,
Barristers-at-Law.

T he J. H . H enkes.

V 0L. V I ..  N . S. B
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the defence o f com pulsory p ilotage m ay have 
taken the p la in tiffs  by surprise, ye t the o rd in a ry  
ru le  is tha t, when a p a rty  loses, he m ust pay the 
costs. N o  doubt, when the defendants a fte r an 
action has been tr ie d  have succeeded on the 
ground of compulsory pilotage, the cou rt in  the 
exercise o f its  d iscretion has been in  the hab it of 
m aking each side pay th e ir  own costs. B u t th is  
ju d ic ia l d iscretion can on ly  be p rope rly  exercised 
a fte r the facts o f the case have been ascertained 
a t the t r ia l  of the action. I f ,  however, a p la in t if f  
elects to  discontinue his action before tr ia l,  there 
are no m aterials by w h ich  the judge ’s d iscretion 
can be guided. Therefore, as the p la in tiffs  have 
b rough t an action and have fa iled  to  ca rry  i t  to  a 
hearing, the o rd ina ry  ru le  m ust be applied, and 
they m ust pay the defendants’ costs.

S o lic ito rs fo r  the  p la in tiffs , W y n n e , H o lm e , 
and W yn n e , fo r  H .  F o rs h a w  and H a w k in s ,  
L iverpool.

S o lic ito rs fo r  the defendants, P r i tc h a r d  and 
Sons, fo r  Q enn  and N a ld e r , Fa lm outh.

H O U SE o r  LORDS.

J u ly  19, 20, 22,1886, a n d  F eb . 14, 1887. 
(Before the  Lord Chancellor (Herschell), Lo rds 

Bramwell, F itzgerald, and Ashbourne.) 
Baker v . Owners of the Theodore H. Rand, (a)

ON APPEAL FROM THE COURT o f  APPEAL IN  ENGLAND. 

C o ll is io n — R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s  
a t  Sea, a r ts . 14 a n d  22— M e rc h a n t S h ip p in g  
A c t  1873 (36 $-37 V ie t. c. 85), s. 17.

W here  those i n  cha rge  o f  a  s h ip , a lth o u g h  exer
c is in g  re asonab le  care, do n o t i n  f a c t  kn o w , 
a n d  have n o t the  m eans o f  k n o v n n g , th a t  
the y  a re  in f r in g in g  one o f  the R e g u la tio n s  f o r  
P re v e n tin g  C o llis io n s  a t  Sea, the s h ip  w i l l  n o t  be 
h e ld  i n  f a u l t  u n d e r sect. 17 o f  the  M e rc h a n t S h ip 
p in g  A c t  1873 (36 i f  37 V ie t. c. 85).

T h e  T ., a  s a il in g  sh ip , c lose-hau led  on  the  p o r t  ta ck , 
i n  d a rk  a n d  ha zy  w e a th e r, saw  the re d  l ig h t  o f  
the  S ., a n o th e r s a i l in g  s h ip , o n  the  s ta rb o a rd  bow>. 
T h e  S . w a s  i n  fa c t  r u n n in g  fre e , bu t those n a v i
g a t in g  the T . be lieved he r to be c lose -hau led  on  
the s ta rb o a rd  ta ck , a n d  p o rte d  th e ir  he lm . A  
c o llis io n  too k  p la c e , a n d  the S . w a s  lost.

H e ld  (a f f irm in g  the ju d g m e n t o f  the  c o u rt be low ), 
th a t, i n  the absence o f  su ff ic ie n t evidence to  show  
th a t  by the  exercise o f  a n y  re asona b le  ca re  a n d  
d ilig e n ce  o n  the  p a r t  o f  the  T . i t  co u ld  have been 
a sce rta in e d  th a t the S . w as  ru n n in g  fre e  a n d  
w as n o t c lose-hau led , the T . w as n o t to  be deemed 
i n  f a u l t ,  th o u g h  she h a d  i n  fa c t  in f r in g e d  a r t .  22 
o f  the R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s  a t  
Sea by n o t keep ing  he r course.

O bse rva tions o f  B re tt, M . R . in  The B e ry l (51 L .  T .  
R ep. N . 8 . 554-, 5 A sp . M a r .  L a w  Cas. 321; 
9 P . D iv .  137) approved .

T ins  was an appeal from  a judgm ent of the  C ourt 
of Appeal (Baggallay, L .J., S ir  J. Hannen, and 
L ind ley , L .J.), who had reversed a judgm en t of 
B u tt, J. in  an action i n  re m  b rough t by  the 
appellants, the owners of the b rigan tine  S ta tesm an, 
against the respondents, the owners of the  ship 
Theodore  I I .  R a n d , fo r  damages a ris ing  ou t of a 
co llis ion by w hich the S ta te sm a n  was lost. There

(a )  Reported by 0. ,B. M alo ks , Esq., B arrister-a t-law .

was a counter-cla im  by  the  owners o f the  
Theodore  H .  R a n d  fo r damages. The facts are 
set ou t fu l ly  in  the judgm en t of L o rd  Herschell.

S ir  R . W ebster, Q.C., G. H a l l ,  Q.C., and S tubbs  
appeared fo r the  appellant, the p la in tiff.

F in la y ,  Q.C. and B a d e n  P o w e ll (S ir W . P h i l l i -  
m o re  w ith  them ) fo r  the  respondents.

A t  the conclusion o f the argum ents th e ir  L o rd - 
ships took tim e  to  consider th e ir  judgm ent.

F eb . 14.— T h e ir Lordsh ips gave ju dg m en t as 
fo llo w s :—

L o rd  H erschell.(ci)— M y  Lords : The appel
lan ts  in  th is  case, who are the p la in tiffs  in  the 
action;' were the owners of the S ta te sm a n , a 
b riga n tine  of 150 tons reg ister, w h ich was sunk 
w h ils t on a voyage from  South Shields to the  Isle 
o f W ig h t, ow ing to  a co llis ion  w ith  the respon
dents’ vessel, a fu ll- r ig g e d  Bhip o f 1198 tons 
reg is ter, called the  T heodore  H .  R a n d . The 
co llis ion  took place between 4 and 5 a.m. on the 
m orn ing  of the  3 rd  Feb. 1884, about five m iles 
to  the S.W. by S. of Beachy Head. A l l  the  crew 
of the S ta te sm a n , except one man, who was below1 
a t the  tim e  o f the  collis ion, were drowned. I t  
was there fore impossible to  ca ll any witness fro m  
th a t vessel to  speak to  her manoeuvres p r io r  to  
the disaster. The master, mate, and several of 
the crew of the  Theodore  H .  R a n d  were called as 
witnesses. T h e ir s to ry  was as fo llo w s : T ha t the 
Theodore H .  R a n d  was close-hauled on the p o rt 
tack heading E., the w in d  being lig h t  from  the 
N .N .E . T ha t the  weather was da rk  and hazy. 
T ha t the red l ig h t  o f the S ta te sm a n  was seen 
about h a lf a po in t o r a po in t on the starboard 
bow o f the Theodore  H .  R a n d , about h a lf to  
three-quarters of a m ile  d is tant. T ha t the  red 
l ig h t  was watched, and as i t  kep t open the helm  
of the T heodore  H .  R a n d  was fo r a short tim e  p u t 
hard-aport. T ha t th is  b rough t the  jS ta tesm an ’s 
red lig h t  about tw o po in ts  on the po rt bow of 
the  o ther vessel. T h a t the green lig h t  of the 
Statesm aM  was then seen, and almost im m ediate ly 
afterw ards the co llis ion occurred, the stern of the 
S ta te sm a n  com ing in to  contact w ith  the p o rt bow 
o f the Theodore  H .  R a n d . Upon the t r ia l before 
B u tt,  J. he pronounced the Theodore  H .  R a n d  
alone to  blame. T h is  judgm ent was reversed by 
the C ourt o f Appeal, who were o f op in ion th a t 
there was no suffic ient evidence to  establish blame 
on the p a rt of e ither vessel. The most im portan t 
question argued before you r Lordsh ips was, 
whether those na v iga ting  the Theodore  I I .  R a n d  
had in fr in g e d  any of the Regulations fo r  P re
ven ting  Collisions a t Sea, ar.d m ust therefore be 
held to  blame. I t  was contended th a t they haff 
in fr in g e d  artic les  14 and 22. (b) The S ta te sm a n , i t  
was said, was ru n n in g  free w h ils t the  Theodore
H .  R a n d  was close-hauled; i t  was therefore the.

(«) In  the interval between the argument of the case 
and the judgment Lord Herschell had ceased to hold the 
office of Lord Chancellor.

(b) A rt. 14. When two sailing ships aro approaching 
one another, so as to involve risk of collision, one of 
them shall keep out of the way of the other, as follows, 
viz. : (a) A ship which is running free shall keep out of 
the way of a ship which is close-hauled; (6) a ship 
which is close-hauled on tho port tack shall keep out of 
the way of a ship which is close-hauled on the starboard 
tack. A rt. 22. Where, by the above rules, one of two 
ships is to keep out of the way, the other shall keep her 
course.
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d u ty  of the S ta te sm a n  to  keep ou t o f the way of 
the  T heodore  E .  B a n d ,  and the d u ty  of the  la tte r  
vessel to  keep her course, and as she ad m itte d ly  
had not done so, b u t ported, she m ust be held to 
be in  fa u lt. There was no question th a t the 
Theodore  E .  B a n d  was close-hauled, b u t there 
was some controversy a t the  bar on the p a rt of 
the  respondents w hether the  S ta te sm a n  was 
ru n n in g  free. The C ourt of A d m ira lty  and the 
C ourt of Appea l bo th came to  the conclusion th a t 
she was ru n n in g  free, and I  see no reason to 
th in k  th a t th e ir  conclusion was incorrect. This 
be ing so, the re  can be no doubt th a t the  Theodore  
E .  B a n d  d id, in  po in t of fact, fa i l  to  obey the 
ru le . The appellants contend th a t th is  is enough 
to  establish her lia b ility ,  and th a t i t  m atters no t 
w hether those who were na v ig a ting  her knew 
o r had the moans o f know ing  th a t they  were 
in fr in g in g  the ru le. I  am of op in ion th a t th is  
v iew  cannot be supported. I n  the case o f The  
B e ry l (51 L . T . Bep. N . S. 554; 5 Asp. M ar. 
Law  Cas. 321 ; 9 P . D iv . 137) B re tt, M .B . 
uses the fo llow ing  language in  re la tion  to  
the Begulations fo r P reven ting  Collisions at 
Sea: “  W hen you speak o f ru les w h ich  are to  
regulate the  conduct o f people, those rules can 
on ly  apply to  circumstances w h ich  m ust o r ought 
to  bo known to  the parties a t the tim e ; you 
cannot regulate the  conduct o f people as to  
unknow n circumstances. When you in s tru c t 
people, you in s tru c t them  as to  w hat they  ought 
to  do under circumstances w h ich  are o r ought to 
be before them. W hen you say th a t a man m ust 
stop and reverse, or, I  w i l l  say, slacken his speed 
in  order to  prevent r is k  of collis ion, i t  would be 
absurd to  suppose th a t i t  would depend upon the 
mere fac t th a t there was r is k  o f co llis ion  i f  the 
circumstances were such th a t he could no t know  
there was r is k  of collis ion. I  p u t some instances 
d u rin g  the argum ent to show th a t th a t was so. . . . 
H ow  can you regulate th e ir  conduct i f  ne ithe r 
can see the o ther u n t i l  they are close together P 
I t  is  absurd to  suppose th a t you could regulate 
th e ir  conduct not w ith  regard  to  w hat they can 
see, b u t to  w hat they cannot see. Therefore the 
consideration m ust always be, in  these cases, not 
w hether the ru le  was in  fac t applicable, bu t were 
the circumstances such th a t i t  ough t to  have 
been present to  the m inds of the person in  charge 
th a t i t  was applicable.”  I  en tire ly  concur in  the 
view  thus expressed, and adopt the language of 
the learned judge.

The next question th a t arises is whether 
those in  charge of the Theodore  E .  B a n d  
ought to  have know n th a t the S ta te sm a n  was 
ru n n in g  free, or, in  o ther words, whether they 
could, w ith  o rd ina ry  s k il l and by the  exercise of 
reasonable care, have ascertained w hat the fac t 
was. Upon th is, the courts below have diffe red in  
th e ir  conclusions. The question is, o f course, most 
m ateria l, fo r the a llegation on the  p a rt of those 
na v ig a ting  the T h eod ore  E .  B a n d  is, th a t they 
believed the  o ther vessel to  be close-hauled, and 
therefore ported, whereas, i f  she was no t on ly  in  
fac t ru n n in g  free, b u t could have been ascertained 
by  them  to  be so, there can be no doubt as to th e ir  
de fau lt. B u tt,  J. (and I  ga ther th a t the T r in ity  
Masters agreed w ith  h im ) was of op in ion th a t the 
officers of the  Theodore  E .  B a n d  m ig h t and ought 
to  have seen th a t the S ta te sm a n  was not close- 
hauled. The C ourt of Appeal took a d iffe ren t 
view, and were advised by the nautica l gentlemen

who assisted them  th a t there was no t suffic ient 
evidence to  show tha t, by  the  exercise o f any 
reasonable care and diligence on the p a rt o f the 
T heodore  E .  B a n d ,  i t  could have been ascertained 
th a t the  S ta te sm a n  was ru n n in g  free, and was no t 
close-hauled. W e are in v ite d  to  adopt the  view 
taken by the  learned judge  and his assessors in  
the A d m ira lty  Court, and re ject th a t taken by the 
C ourt of Appea l I t  is, of course, no t suffic ient 
fo r  the appellants to  establish, even i f  they could 
do so, th a t i t  m ig h t have been discovered by 
ex trao rd inary  care o r s k il l th a t the S ta te sm a n  was 
no t c lose-hauled; i t  is incum bent upon them  to  
prove th a t a competent seaman exercising reason
able oare w ou ld  have discovered it .  Now , upon a 
review  o f the facts deposed to in  evidence, the 
sk illed  nau tica l assessors who assisted the C ourt 
o f Appeal have come to  a conclusion on th is  

o in t adverse to  the appellants. I  th in k  i t  would 
e a s trong measure in  the face of th is  opinion 

fo r you r Lordships to ho ld  th a t those in  charge 
of the Theodore E .  B a n d  exh ib ited in  th is  respect 
a w ant o f reasonable care o r s k ill.  A n d  I  am not 
satisfied th a t they d id  so. [H is  Lo rdsh ip  then 
discussed the question o f w hether the re  was 
evidence th a t the  Theodore  E .  B a n d  had been 
neg ligen tly  navigated in  other respects, and con
cluded as fo llo w s :] U nder these circumstances 
I  am no t prepared to  advise you r Lordships to  
reverse the  judgm ent of the  C ourt of Appeal, 
and pronounce the respondents to  blame on the 
g round th a t the chief officer o f th e ir  vessel was 
g u ilty  o f the  negligence im puted  to  him . A lth o u g h  
I  feel the w e igh t of the  appellants’ argum ent, I  
do no t th in k  the  facts upon w h ich  i t  m ust rest 
have been so c learly  established th a t i t  would be 
safe to  found a judgm en t against the respondents 
on the case now set up. Upon the whole, the re
fore, I  move th a t the judgm en t appealed from  be 
affirmed, and the appealed dismissed w ith  costs.

L o rd  Bramwell.— M y  L o rd s : I  have been 
favoured w ith  a copy of the op in ion o f m y noble 
and learned fr ie n d  who has ju s t addressed you r 
Lordships, and I  en tire ly  agree in  his reasoning 
and in  his conclusion.

L o rd  F itzgerald, a fte r s ta ting  the  facts, p ro 
ceeded as fo llo w s :— M y L o rd s : Has i t  been 
established on the  p a rt o f the Theodore  E .  B a n d , 
th a t i t  was impossible fo r  the  officer of th a t ship, 
under the circumstances in  which he was placed, 
and by any am ount o f care and diligence, to  
ascertain the tru e  position o f the S ta te sm a n , and 
th a t she was not close-hauled, and was run n ing  
free P T h is  was the question w h ich  was so ve ry  
m uch pressed on us on beha lf of the S ta te sm a n , 
and i t  depends on the proper inference to  be 
draw n fro m  the evidence of K now ltou , the  ch ie f 
officer o f the Theodore E .  B a n d .  On the most 
care fu l exam ination o f his statements, I  have no t 
been able to  see th a t he is no t en title d  to  cred it, 
and I  have come to  the conclusion, though w ith  
considerable hesitation, th a t i t  was no t practicab le 
fo r  h im  to  have ascertained th e  position  of the 
S ta te sm an . H e judged erroneously th a t she was 
close-hauled, bu t the question is, are the owners 
of the  Theodore E .  B a n d  responsible fo r  th is  
e rro r P Upon th is  po in t o f the ease, i t  seems to  
me to  be desirable th a t you r Lo rdsh ips ’ reasons 
should he so expressed as to  leave no opening fo r 
the  supposition th a t the sh ip  m ay not be liab le  
fo r  an e rro r in  judgm ent o f the officer in  charge, 
even where th a t officer acted bond f id e  according
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to  the  best o f h is  judgm ent, and under c ircum 
stances o f d ifficu lty . The S ta te sm a n  no t being to  
blame, the  onus was then cast on the owners of 
the  Theodore H .  R a n d  to  show th a t she was not 
to  blame. Baggallay, L .J . ra th e r reverses the  
position when he says, “  I  have come to  the con
c lusion th a t there is no t suffic ient evidence in  th is  
case to  show tha t, by  the exercise o f any reasonable 
care or d iligence on the pa rt o f those on board 
the Theodore  H .  R a n d , the  actual course w h ich 
the S ta te sm a n  was pu rsu ing  could have been 
ascertained.”  The learned L o rd  Justice places 
the  onus of p roof on the S ta te sm an , and in  using 
the flexib le te rm  “  reasonable,”  leaves an opening 
fo r  misconception. L ind ley , L .J . deals w ith  th is  
p a rt of the case somewhat more fu lly , and is 
reported to  have sa id : “  The conclusion was wrong, 
and therefore w hat the  T heodore  H .  R a n d  d id  
was wrong, and th a t raises the rea l d ifficu lty , or, 
w hat I  have fe lt  a ll th roughou t to  be the rea l 
d iff ic u lty , in  the  case. B u t the exigency of the 
sta tu te  is ve ry  s tr ic t, and we m ust have regard 
to  the s ta tu to ry  enactment, w h ich  is the 17th 
section o f the 36 &  37 V ie t. c. 85, and, a lthough 
the language o f i t  is ve ry  wide, I  cannot construe 
th a t section as app ly ing  to  a case where a man 
acts pe rfec tly  bo na  f id e , and makes a m istake fo r 
w h ich  he is no t in  any way m ora lly  to  blame. 
The position  o f a ffa irs was th is  : 1 am s ta tin g  the 
conclusion a t w h ich  I  have arrived  from  the evi
dence— th a t the persons on board the  Theodore
H .  R a n d  could no t by any amount of reasonable 
diligence have ascertained w hat the course o f the 
o ther ship was, w hether she was, free, o r whether 
she was, as they  suppose, closed hauled on the 
starboard tack. I t  seems pla in , when one comes 
to  investigate these rules, th a t such a state of 
th in g s  m ig h t arise. Then i f  a m an is no t in  a 
position  to find  out what the o ther ship is doing, 
i f  he cannot w ith  reasonable d iligence .find i t  out, 
and happens to  make a m istake, is he to  be made 
liab le  under the term s of the 17th section? I  
th in k  so to  construe the 17th section w ould be 
erroneous.”  The language im puted  to the L o rd  
Justice is too wide, and seems to  be capable of 
m is in terpre ta tion , especially in  the passage where 
he says th a t the sta tute does not apply, “  where 
a man acts pe rfec tly  bond f id e , and makes a 
m istake fo r w h ich  he is not m ora lly  to  blame.”  
I f  the application o f the sta tu te  was to  be 
excluded in  such a case, its  wholesome operation 
and effect would be seriously lim ited . I  can 
w e ll conceive m any instances in  w h ich  the master 
o f the ship, ac ting  bond f id e  and according to  
the best of his s k il l and judgm ent, commits an 
e rro r fo r  w h ich  he may not be m ora lly  respon
sible, and yet the owners of his Rhip w ould be 
answerable fo r  the consequences. I t  seems to 
me th a t the statute intended to  exclude con
siderations of mere m istake, e rro r of judgm ent, 
and the like , and to  la y  down a ve ry  r ig id , though 
no t in flexib le , ru le . The language of the 17th 
section of the sta tute is, “  I f ,  in  any case _ o f 
collis ion, i t  is proved to  the cou rt before w h ich 
the case is tr ie d  th a t any of the regulations fo r 
p reven ting  collis ion contained in  o r made under 
the M erchant S hipp ing A cts 1854 to  1873, has 
been in fringed , the ship by w h ich  such regu
la tio n  has been in fr ing ed  shall be deemed to  be 
in  fa u lt, unless i t  is shown to  the satisfaction of 
the cou rt th a t the circumstances o f the case 
made departure from  the regu la tion  necessary.”

There were no circumstances shown to  make a 
departure from  the regu la tion  necessary. The 
S ta te s m a n  obeyed ru le  14 by tak in g  the  proper 
manoeuvre to  keep ou t o f the way o f the close 
hauled ship (the Theodore H .  R a n d ) , and the 
question seems ra th e r to  be on the  construction 
o f a rtic le  22 w hether the Theodore H .  R a n d  
v io la ted o r broke th a t ru le . The 22nd a rtic le  is, 
“  W here by the  above rules one o f two ships is to  
keep ou t o f the way, the  other shall keep her 
course.”  The T heodore  H .  R a n d  d id  not keep her 
course. I t  seems, however, hard and unreason
able to  a ffirm  th a t the 22nd a rtic le  was vio lated 
by  the master o f the Theodore H .  R a n d , i f  i t  was 
impossible fo r  h im  to  ascertain tha t the 14th 
a rtic le ' was applicable, and i f  in  the c r it ic a l 
emergency w h ich was thus forced on h im  he took 
the step w h ich  the cris is  seemed, in  h is judgm ent, 
im pera tive ly  to  demand. B u tt,  J. pu ts the 
m a tte r thus, and I  th in k  w ith  accuracy: “ The 
m istake on the  pa rt of the  port-tacked ship 
b rough t about the collis ion because the other 
was acting  r ig h t ly . ”  “  I  have to  apply th is  
s ta tu to ry  ru le . I  would no t apply i t  against a 
port-tacked ship i f  I  though t i t  were impossible.”  
(your Lordsh ips w i l l  observe th a t he uses the w ord 
impossible) “  fo r  her officers to  te ll w ha t they had 
to  deal w ith .”  The S ta te sm a n  was not to  blame. 
The Theodore  H .  R a n d  caused the calam ity. I t  
la y  on her owners to  establish th a t she was not to  
blame by clear and satisfactory proof th a t i t  was 
im practicab le  fo r  the officer in  charge, us ing his 
utm ost care and diligence, to make ou t the 
s itua tion  he had to  deal w ith  in  re la tion  to  the 
S ta te sm an , and tha t, being placed in  c ircum 
stances o f great d ifficu lty , he had acted to  the 
best o f his s k il l and judgm ent. A f te r  much 
hesitation, I  have come to  the conclusion tha t the 
owners of the Theodore  H .  R a n d  have established 
th a t position in  evidence, and th a t th e ir  ship con
sequently was no t to  blame.

L o rd  H erschell.— M y  Lords : L o rd  Ashbourne, 
who took pa rt in  the hearing of th is  appeal and 
is unable to be present to-day, has asked me to 
state th a t he has perused in  p r in t  the opin ion 
th a t I  have delivered th is  m orn ing, and th a t he 
en tire ly  concurs in  it .

O rd e r a p p e a le d  f r o m  a ff irm e d , a n d  a p p e a l 
d ism isse d  w i th  costs.

Solic ito rs fo r  the appellants, Low less  and Go.
S olic ito rs fo r  th e  respondents, T h o m a s  C ooper 

and Go.

T u e sd a y , F eb . 15, 1887.
(Before the Lord Chancellor (H a lsbury), Lords 

Bramwell, H erschell, and M acnaghten.)
The K ronprinz. (a )

ON APPEAL PROM THE COURT OP APPEAL IN  ENGLAND.

P ra c tic e  —  C o l l is io n — A c tio n s  by sh ip o w n e r a n d  
cargo ow ne r— A gre em en t to d is c o n tin u e — A c tio n  

f o r  l im i ta t io n  o f  l ia b i l i t y — C la im s .

The ow ne rs  o f  a  sh ip , a n d  the ow ners o f  the^ cargo  
on  b o a rd  i t ,  re spec tive ly  in s t itu te d  ac tio n s  i n  re m  
a g a in s t a n o th e r s h ip  f o r  dam age by c o llis io n . 
I n  the s h ip  a c tio n  the p a r t ie s  s igned a  consent to 
“  th is  a c tio n  be ing  d is c o n tin u e d  o n  the g ro u n d  o f  
in e v ita b le  a c c id e n t,"  a n d  the re g is t ra r  m a de  a n

(a) Reported by 0. E. M ald en , Esq., Barrlster-at-Law.
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o rd e r f o r  d is c o n tin u a n ce  a c c o rd in g ly . I n  the  
cargo  a c t io n  both sh ips  w ere  fo u n d  to be i n  f a u l t ,  
a n d  the de fend an ts  o b ta in e d  a  decree l im i t in g  
th e ir  l ia b i l i t y .  T h e  p la in t i f f s  in  the s h ip  a c tio n  
th e reu pon  o b ta in e d  a n  o rd e r f r o m  the c o u rt to  
re sc in d  the o rd e r f o r  d is co n tin u a n ce , a n d  m ade a  
c la im  in  the l im i ta t io n  a c t io n  a g a in s t the  f u n d  
i n  cou rt.

H e ld  (a f f irm in g  the ju d g m e n t o f  the c o u rt be low ), 
th a t  the y  w ere  e n tit le d  to do so, the agreem ent 
a n d  consent o rd e r a m o u n t in g  o n ly  to  a  d isco n 
t in u a n c e , a n d  n o t to a  re lease o f  a l l  r ig h ts .

The B e llca irn  (53 L .  T . R ep. N .  S . 686; 5 A sp . 
M a r .  L a w  Gas. 503; 10 P . D iv .  161) d is 
t in g u is h e d .

This was an appeal from  a judgm ent o f the  C ourt 
of Appeal (L ind ley  and Lopes, L .JJ ., L o rd  Cole
ridge, C.J. d u b ita n te ), w h ich  had affirm ed a ju d g 
m ent o f the  President o f the  A d m ira lty  D iv is ion  
S ir J. Hannen).

The action arose ou t of a co llis ion between the 
steamships K ro n p r in z  and A rd a n d h u ,  whereby 
the fo rm er and the cargo on board were to ta lly  lost.

The case is reported below under the name of 
The A rd a n d h u ,  in  54 L . T. Eep. N . S. 468 and 819; 
5 Asp. M ar. Law  Cas. 573 and 594; and 11 P. 
D iv . 40.

The facts appear su ffic ien tly  fro m  the head- 
note above, and from  the reports in  the court 
below.

S ir  W . P h i l l im o re  and S tubbs, fo r  the appellants, 
the owners of the  cargo on board the K ro n p r in z ,  
contended th a t the  agreement and order operated 
as a release of a ll claims in  the f irs t  action, and 
no t m ere ly as a discontinuance. I f  the la tte r 
had been in tended a notice under O rder X X V I . ,  
r .  1, w ou ld  have been sufficient, there w ou ld  have 
been no necessity fo r  an order, nor fo r the inser
tio n  o f the words “  on the ground o f inevitable 
accident,”  w h ich  support our contention. The  
B e llc a irn  (53 L . T. Eep. N . S. 686; 5 Asp. M ar. 
Law  Cas. 503; 10 P. D iv . 161) was a very  s im ila r 
case, though  i t  m ay perhaps be d is tinguished on 
the ground tha t in  tha t case there was a judgm ent 
hy consent d ism issing the action, no t on ly  an 
order.

G. H a l l ,  Q.C. and B a rn e s , who appeared fo r 
the respondents, the owners of the K ro n p r in z ,  
were no t called upon to address the House.

A t  the  conclusion of the argum ents fo r  the 
appellants th e ir  Lordships gave judgm en t as 
fo llo w s :—

The Lord Chancellor (H a lsbury).— M y Lords : 
T his  appeal tu rn s  upon a somewhat narrow  ques
tion , namely, w hat is the m eaning of the agree
ment between the parties, and w hat is the effect 
o f the order w h ich pu rpo rted  to  ca rry  i t  out. 
Those are the on ly  m aterials from  which to  ascer
ta in  w hat the agreement between the parties was, 
I  can find  no clue to  w hat the object o f the parties 
was, except in  those tw o documents. B u t i t  is 
im portan t to  observe th a t the fo rm a l parties 
entering in to  the  arrangem ent were the  two 
solic itors, who m ust be taken to  be fa m ilia r  w ith  
the efEect and m eaning o f the form s w h ich  they 
Were using. I t  being conceded tha t, as m a tte r of 
law, the fo rm  which they adopted was one which 
allowed a ll m atters to  be open, and d id  not 
conclude the r ig h ts  of the parties, the  question 
° f  the fo rm  w h ich  they used becomes very

m ateria l in  constru ing  th e ir  meaning. I t  would 
have been easy to  have said th a t “  th is  action 
sha ll be d ism issed; ”  and i f  they had said tha t, 
i t  is adm itted  tha t, as between these tw o  parties, 
a bar would have been created w h ich  w ou ld  have 
prevented any fu r th e r  proceeding. B u t they 
de libera te ly  ( fo r people m ust be supposed to  
in tend  the reasonable consequences o f th e ir  acts) 
adopted language w h ich  can on ly  be used i f  i t  is 
the  in te n tio n  of the parties to  leave themselves at 
large so as to  reassert th e ir  r ig h ts  i f  they please. 
S ir  W a lte r P h illim ore  has not contested th a t th a t 
m ust be the o rd ina ry  and na tu ra l m eaning o f the 
words ; b u t he relies upon the language w h ich  is 
added to  the  order, bu t which, p rope rly  speaking, 
form s no pa rt o f an order to  discontinue, namely, 
the reasons w h ich  the parties gave fo r  consenting 
to  th a t course, th a t is to  say, th a t it_,was on the 
g round of inevitab le  accident. I  am not able to  
conjecture, w ith  any reasonable degree o f cer
ta in ty , fo r w hat purpose those words were used. 
V arious reasons nave been suggested, and I  th in k  
others m ig h t occur to  on e ; bu t the question fo r 

our Lordships is whether, when the bargain 
etween the parties and the fo rm  w h ich  they 

adopted, lead to  the inference tha t, so fa r  as the 
ins trum en t its e lf is concerned, i t  was in tended to 
leave the parties free to  b r in g  a fresh action o r 
to  do th a t wh ich is equivalent to  b r in g in g  a fresh 
action, namely, to  make th is  cla im , you r Lo rd - 
ships are to assume th a t they intended th a t th a t 
should no t be done. I  am unable to  come to  any 
such conclusion. I t  seems to  me th a t the p la in  
and obvious inference w h ich  is to  be drawn from  
th is  ins trum en t is, th a t the parties intended th a t 
w h ich  is the  p la in  construction o f the language 
w h ich  they have used, and, as there is no th ing  to  
cu t down th a t construction, I  assume th a t tha t 
is w hat they have m ea n t; and, inasm uch as i t  is 
no t denied th a t th a t is  the rea l m eaning of the 
barga in between the parties, i t  appears to  me 
th a t i t  is competent fo r  the owners o f the 
K ro n p r in z  to  make th is  cla im . P o r these 
reasons, the m a tte r being an extrem ely simple 
and short one, I  move yo u r Lordships th a t th is  
appeal be dismissed and the order o f the C ourt 
o f Appeal affirm ed, w ith  costs.

L o rd  Bramwell.— M y  L o rd s : I  am of the same 
opinion. I f  the claim o f the K ro n p r in z  against 
the A rd a n d h u  is  in  existence, the owners of the 
K ro n p r in z  have a r ig h t, as i t  seems to  me, to  
share in  the fund  w hich has been b rough t in to  
court. I f  i t  is  no t in  existence of course they 
have no r ig h t to  do so. T ha t reduces the question 
to  th is , Is  the c la im  in  existence P I t  is said th a t 
i t  is n o t ; pa rtly , as I  understand, by the effect of 
the order of discontinuance. I  can see no th ing  
in  the order o f discontinuance which, by w hat 
you m ay call its  in tr in s ic  effect, would bar a 
c la im  of the owners of the K ro n p r in z .  B u t then 
i t  is  said th a t there was a barga in between the 
parties w h ich is embodied in  th a t order, and 
th a t the barga in is operative to  prevent the 
owners of the  K ro n p r in z  c la im ing  against th is  
fund. As I  have said, th a t can on ly be because 
th a t barga in has extinguished the r ig h t. B u t 
has i t  ? We have not the s ligh test evidence th a t 
there was any agreement between the parties 
th a t the claims on the one side should be given 
up in  consideration of the claims on the o ther 
being g iven up. One m ig h t make a guess th a t i t  
was in  the contem plation o f the parties, bu t la m
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by  no means sure tha t i t  was. I  am, on the other 
hand, by  no means sure tha t they m ay no t have 
though t i t  ju s t as w e ll fo r  them to  keep silent and 
not to  go on li t ig a t in g  a m atte r w h ich m ig h t 
have disastrous results to  both of them. B ut 
supposing th a t there was such a bargain, tha t 
bargain has been rescinded by them, as i t  was 
open to  them  to  do. I f  i t  had been a bargain 
the effect of w h ich was to  extingu ish a debt at 
the tim e, I  do not say tha t they could have 
rescinded i t ; bu t i f  i t  was no t such a bargain as 
tha t, hu t an executory one only, then of course 
they could rescind it .  W hat I  mean is, th a t i f  a ll 
th a t was done was th a t i f  an action was b rough t 
there was to be an application to  an equitable 
ju r is d ic tio n  to  stay the action, I  should have 
doubted very  much whether th a t w ou ld  extin 
gu ish a debt. B u t be th a t as i t  may, in  the f irs t 
place I  do not find  th a t there was any such 
b a rg a in ; and in  the next place, I  do no t find , or 
ra the r I  do no t see (fo r there is no doubt about 
it ) ,  than any such bargain, i f  ever entered in to , 
was rescinded by parties competent to  rescind it .  
I  cannot see therefore any evidence to show, or 
any ground fo r saying, th a t e ithe r the c la im  of 
the K ro n p r in z  on the  A rd a n d h u  o r of the 
A rd a n d h u  on the  K ro n p r in z  was extinguished. 
I f  so, i t  seems to  me th a t the respondents had a 
r ig h t  to  make th a t c la im  against th is  fund. In  
T h e  B e llc a irn  (53 L . T. Rep. N . S. 686; 5 Asp. 
M ar. Law  Cas. 503; 10 P. D iv . 161) w hat was 
re a lly  decided was, th a t the judgm ent was a bar 
to any fu rth e r cla im  being made, or to the same 
c la im  being made over ag a in ; th a t the judgm ent 
having been pronounced by the cou rt i t  was res  
ju d ic a ta ,  and th a t the c la im  was gone. O f course, 
therefore, i t  could not be set up against the fund. 
T ha t was the d is tinc tio n  between tha t case and 
t h is ; there the claim had ceased to  exist, here i t  
has not.

L o rd  H erschell.— M y  Lords : I  am en tire ly  of 
the  same opinion. S ir  W a lte r P h illim ore  was 
d riven  to  adm it th a t he could no t establish his 
case unless he could show th a t the respondents 
had in  fact released a ll th e ir claim s against the 
A rd a n d h u ,  because he was compelled to adm it 
th a t an order fo r discontinuance does not of itse lf 
operate as a release o r an extinguishm ent of the 
claims, o r in  any other way bar fu r th e r p ro
ceedings. B u t he contended tha t, from  the 
document signed by the solic itors, and from  
the order, we were to  in fe r an agreement 
between the parties th a t there should be a 
m u tua l release of the claims of the one against 
the other. W hat evidence have we of any such 
agreement? S ir W a lte r P h illim ore  re lied on the 
use of the words “  on the ground of inevitable 
accident.”  I  w i l l  concede, fo r  the purpose of 
the argum ent, th a t those words do po in t in  the 
d irec tion  of such an agreem ent; b u t then i t  is 
impossible to  shut one’s eyes to  the fac t th a t the 
rest of the language used and the fo rm  which 
the transaction takes po in t as strong ly , and as i t  
seems to me much more strong ly, in  the other 
d irection, namely, th a t the parties have adopted 
a means of ca rry ing  out the object w h ich  they 
had in  view, wh ich p r im d  fa c ie  im ports, whether 
you look at the  terms of the agreement or at the 
order itse lf, th a t there shall not be a b a r ; because 
no t m erely does the fact of the p la in t if f  d is
con tinu ing  not operate in  any way as a bar, bu t 
the judge ’s order to  discontinue— unless i t  were

made a cond ition  of the discontinuance th a t no 
other action should be b ro u g h t— w ould not 
operate as a bar. U nde r these circumstances, 
and look ing  at the  two documents as a whole, 
whatever speculation one may enter in to  as to  
w hat the parties had in  view, i t  seems to  me th a t 
i t  would be u tte r ly  impossible fo r us ou t of those 
documents to  spell an agreement such as alone 
would establish the case of the appellants before 
you r Lo rdsh ips ’ House. I  therefore en tire ly  
concur in  the judgm ent w h ich  has been proposed.

L o rd  M acnaghten.— M y Lords : I  also en tire ly  
agree. I t  appears to  me tha t on the face of the 
documents there is no th ing equivalent to  a 
release, and, from  the m aterials before your 
Lordsh ips ’ House, I  am unable to  in fe r an y th ing  
of the k ind .

O rd e r ap pea le d  f r o m  a ffirm ed , a n d  a p p e a l 
' d ism issed, w i th  costs.

Solic ito rs fo r  appellants, Stokes, S a u n d e rs , and 
Stokes.

Solic ito rs fo r  respondents, W . A . C ru m p  and 
Son.

bpromr Court of JuMcatm
COURT OF APPEAL.

W ednesday, Feb. 16, 1887.
(Before L o rd  Esher, M.R., Bowen and Fry, L.JJ.) 
Burn v . H erlofson and Siemensen ; The Faust. (a  
M o rtga ge  a c tio n  —  S h ip o w n e rs  —  C harge  by  

m a n a g in g  o w n e r —  B i l ls  o f  exchange— A p p o in t
m e n t o f  rece iver— B ig h ts  o f  co-owners.

I n  a n  a c tio n  in  p e rs o n a m  by a  p la in t i f f  c la im in g  
to  be eq u itab le  m ortgagee o f  the fo r e ig n  s h ip  F .  
a n d  he r f r e ig h t  to secure a  l i a b i l i t y  in c u r re d  by 
h im  i n  a cce p ting  b i l ls  o f  exchange w h ic h  h a d  
been d ra w n  by the  m a n a g in g  ow ne r, i t  ap peared  
th a t the a lleged m ortgage w as g iv e n  to the  
p la in t i f f  by the m a n a g in g  ow ne r ;  th a t the p la in 
t i f f ,  w hen  he accepted the b il ls ,  th o u g h t the 
m a n a g in g  o w n e r w as  sole ow ne r, a n d  th a t i t  
w as subsequently sw o rn  on  a ff id a v it  th a t the  
m a n a g in g  o w n e r w as  o n ly  a p a r t  ow ne r, bu t i t  d id  
n o t a p p e a r w he the r the a m o u n t o f  the b i l ls  w as  
i n  f a c t  expended on  the pu rposes o f  the sh ip .

The F .  w as  i n  a n  E n g lis h  p o r t  u n d e r c h a rte r  to  
c a r ry  cargo  to a  fo re ig n  p o r t ,  w hen , on a p p lic a 
t io n  by the  p la in t i f f ,  B u t t ,  J .  m ade a n  o rd e r 
a p p o in t in g  a  re ce ive r a n d  a u th o r is in g  h im  to 
proceed w ith  the s h ip  to  the fo re ig n  p o r t  a n d  
there receive the s h ip  a n d  a l l  the f r e ig h t  due u p o n  
the voyage. T h e  de fendants  appealed.

H e ld ,  th a t, even assu m in g  the m a n a g in g  o w n e r to  
be o n ly  a  p a r t  ow ne r, y e t th a t, as i t  d id  n o t a p p e a r  
th a t the a m o u n t o f  the b il ls  w as  n o t expended  
so le ly  f o r  the pu rposes o f  the sh ip , the co u rt h a d  
a u th o r it y  to a p p o in t a  rece iver to  receive the w ho le  
o f  the fre ig h t ,  a n d  th a t, i n  the c ircum stances, i t  
w as exped ien t th a t the o rd e r sh o u ld  s tan d .

This was an appeal by the defendants in  a m o rt
gage action i n  p e rso n a m  from  an order made by 
B u tt, J. in  chambers.

The p la in tiff, R ichard B urn , was a shipbroker,
(a) Reported by J. P. A spinall and Butler  A spinall, Esqre.,

Barristers-at-Law.
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carry ing  on business in  L iverpool, and claimed 
to be equitable mortgagee o r assignee o f the 
Norwegian barque F a u s t  and her fre ig h t, am i to  
be en titled  to  paym ent of 2000?., together w ith  
interest and expenses, ou t o f the proceeds o f the 
snip and fre ig h t.

On the 15th J u ly  1886, in  accordance w ith  the 
course o f business carried on between the p la in 
t i f f  and the  defendant A xe l Herlofson, whom fhe 
P la in tiff believed to  be the sole owner o f th e  F a u s t,  
-Herlofson drew upon the p la in t if f  tw o  b ills  o f 
exchange fo r  the  sum of 1000?. each.

These b ills  were accepted by the p la in tiff, the 
defendant undertak ing  to  place the p la in t if f  in  
funds to  meet the bills .

A  le tte r  from  Herlofson, conta in ing the b ills  
?f exchange fo r  the p la in t if f ’s acceptance, was 
ln  fhe words fo llo w in g :

Arendal, in  Norway, 22nd Jan. 1886.—To Captain M- 
l i enieilSGn*—Lear Sir,—Messrs. Richard Bum and Co., 
m  Batavia-buildings, Liverpool, have advanced me on 
earned freight per your ship the Faust 2000?., two thou- 
aand pounds Br. at. in  their six months’ acceptances 
p.°m this day. This b ill is due on the 22/25 July 1886. 
grease pay this amount to the above-mentioned firm at 
maturity as soon after as possible, as X have bound 
V lo 0 hereby bind the Bhip and her freight or freights 
rable for the same.—Believe me, dear Sir, yours truly, 

H erlofson , owner ofithe Faust.
Upon th is  le tte r, and upon the course o f 

business in  s im ila r transactions between the 
Parties fo r  some tim e  past, the p la in t if f  claimed 

. be en titled  to  an equitable m ortgage upon the 
said ship to  cover both the am ount o f the said 
b ills  and his general account.

These b ills  were indorsed to  certa in  holders, 
Who were now suing the p la in t if f  upon them. The 
defendant H erlo fson had never pu t the  p la in t if f  
111 funds to  meet the b i l ls ; and H erlofson was 
®ow a bankrupt.

On the 5 th  Jan. 1887 the  F a u s t, laden w ith  
^ rg o ,  a rrived  a t Fa lm outh  fo r  orders.

This action was in s titu te d  i n  p e rs o n a m  against 
Herlofson and Siemensen, the master of the 

aust, on the 7th Jan. 1887, and on the same day 
an in ju n c tio n  was granted t i l l  the 11th restra in- 
ln g the defendants from  rem oving the F a u s t  from  
dut o f the ju risd ic tio n , and from  rece iv ing her 
» e ig h t. On the 11th Jan. B u tt,  J. made an 
°rde r con tinu ing  the in junc tion , and appo inting 
a receiver to  take possession of the  ship and 
receive the fre ig h t. On the 18th Jan. the defen
dant Siemensen, by special leave, applied to  B u tt, 
"•  in  chambers to  va ry  the above order, and 
bled an affidavit a lleg ing th a t A xe l Herlofson 
dWned three-eighths o f the F a u s t, th a t Oscar 
-Herlofson owned three-eighths, and th a t he 
him self owned tw o-e ighths; th a t he had no 
knowledge of the  le tte r o f the 22nd Jan., o r 

the b ills  o f exchange ; th a t he had never 
f’P'ven any a u th o rity  to  A xe l Herlofson to  m o rt
gage or charge his shares; and th a t the F a u s t  
Was then a t F a lm outh  laden w ith  a cargo of 
sUgar w a itin g  fo r  orders to  proceed to a fo re ign 
fo r t .  The judge thereupon dissolved the in 
junction , b u t continued the order appo inting the 
Receiver and authoris ing  h im  to  proceed w ith  the 
■Faust to  her p o rt of destination, and there receive 
fbe ship and the whole o f the fre ig h t due, and 
a fte r paying the crew’s wages and a ll proper d is
bursements to  pay the balance in to  court.

The F a u s t subsequently sailed to  Nantes w ith  
the receiver on board, where on her a rr iv a l pro

[C t . op A pp.

ceedings were in s titu te d  by  the  p la in t if f ’s repre
sentatives to  g ive effect to  the above order.^

The defendants now appealed to  set aside or 
va ry  the order of the 18th Jan.

P yhe , fo r  the defendants, in  support o f the 
appeal.— A ccord ing to the facts on oath Herlofson 
was not the sole owner o f the ship o r fre igh t. 
H e therefore had no a u th o rity  to  pledge the 
whole o f the ship and her fre ig h t. [L o rd  
E shee, M .R .— H e may, as m anaging owner, 
have raised the  money solely fo r  the purposes of 
the ship.] I t  is no t stated upon the affidavits 
th a t the money was borrowed for, or expended 
upon, the ship. [L o rd  E shee, M .R.— N e ithe r 
have you r clients stated th a t the money was not 
borrowed fo r the purposes of the ship, and on ly  
fo r  the priva te  purposes of H erlo fson.] I f ,  in  
fact, Herlofson was on ly a pa rt owner the court 
has no ju r is d ic tio n  to appoint a receiver to  take 
possession o f the ship and receive a ll the fre igh t. 
[L o rd  E shee, M .B .— The cou rt has on ly  p u t the 
receiver in to  the position of the managing owner. 
H e w ould be en titled  to receive the fre ig h t, and 
therefore the receiver m ust have the same r ig h t . ]  
I t  is  the master, not the m anaging owner, who 
has the r ig h t  to receive the fre ig h t a t a fo re ign 
p o r t :

Guion v. Trask, 29 L. J. 337, Eq.
This is an oppressive order, and also w ith o u t 
precedent. I t  d irects the rece iver to  go to  Nantes 
w ith  the  ship, and p ractica lly  amounts to  the 
arrest of the ship, which the cou rt has no power 
to  do. A  te'st o f the  v a lid ity  of the order is the 
fac t tha t, now the ship is out of the ju risd ic tion , 
were the defendants to  disobey it ,  the court would 
have no means o f enforcing it .  I t  could on ly do 
so by attachm ent or sequestration, ne ithe r of 
w h ich  could be effected in  the present case. 
Moreover, the cou rt has no ju risd ic tio n , because 
the r ig h ts  of the parties are governed by the  law  
o f the flag. [F ey , L .J . referred to  H a r t  v. 
lle rw ig , 29 L . T. Kep. N . S. 47; L . Rep. 8 Ch. App. 
860; 1 Asp. M ar. Law  Oas. 572.] The court w i l l  
not in te rfe re  between fore ign co-owners, and here 
the p la in t if f ’s alleged r ig h ts  are derived from  a 
fo re ign owner:

The Graff Arthur Bemstorff, 2 Spinks, 30.
J . P . A s p in a l l (w ith  h im  S ir H enry Jam es, Q.O.). 

— The order of B u tt,  J. should stand. [L o rd  
E shee, M .R.— H ow  do you meet the contention 
th a t Herlofson had no r ig h t  to  m ortgage more than 
his own share, and i f  so, how can the receiver take 
possession of the whole ship and a ll the fre ig h t ?] 
The purposes fo r  wh ich the  money was raised 
are in  issue, and w i l l  no t be determ ined t i l l  the 
tr ia l.  I t  may tu rn  out th a t in  fac t the money 
was borrowed fo r the necessary purposes of the 
ship. I f  so, to  allow  th is  appeal would defeat the 
ju s t r ig h ts  of the p la in tiff. I f  i t  prove th a t the 
money was borrowed fo r  the  p riva te  purposes of 
the m anaging owner, no in jus tice  w il l  be done to  
the  other owners, because security  has been given 
to  answer any ju s t c la im  they m ig h t have in  con
sequence of th is  order. The m ortgage on which 
the p la in t if f  sues is an E ng lish  contract, and the 
court undoubtedly has a u th o rity  to  appoint a 
receiver to  collect the fre ig h t and take i t  ou t o f 
the hands o f the master :

The Edmond, Lush. 57.
Moreover, th is order has by now been partly
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worked out. I f  th is  cou rt uphold the order, the 
receiver w i l l  be able to  invoke the assistance of 
the court abroad to  carry  i t  out, and to  obtain 
an order c e rtify in g  th a t he is the proper person 
to  receive the fre ig h t. B y  these means the con
signees would be protected from  any l ia b il ity  fo r  
paying fre ig h t to  him . I t  is subm itted, bo th as a 
m atte r of legal r ig h t  and as a m a tte r of con
venience, the p la in t if f  is en titled  to  ho ld  the 
order.

Pylee in  rep ly.
L o rd  E sher, M .R.—I n  th is  case the ship is a 

fo re ign ship and her owners are fo re ign  owners. 
One o f them, who was in  fact the m anaging 
owner, borrowed money in  E ngland by a contract 
which he made in  England, and by way of security
mortgaged, or assumed to  mortgage, the ship and 
her fre ig h t. In  t ru th  he was not the sole owner, 
b u t was on ly one of three owners. Now, the
mortgagee, an Englishm an, under these c ircum 
stances, applies, I  w i l l  no t say to  the C ourt of 
A d m ira lty , b u t to  the court over wh ich B u tt,  J . 
was presid ing, to  enforce the mortgage, which 
was given to  h im  by  an E ng lish  contract. I f  
ne ither the ship nor any of the parties had been 
in  Eng land o r had been w ith in  the ju r is d ic tio n  of 
the court, i t  seems to  me th a t B u tt,  J. could not 
have acted as against these foreigners. The ship 
came w ith in  the ju risd ic tio n  of the court, b u t she 
was no t seized in to  the  A d m ira lty . She could 
no t be seized under any process b u t an A d m ira lty  
process, and she was no t in  fac t seized. B u t 
one of the pa rt owners, the  captain, or the captain 
representing the owners, was w ith in  the ju r is 
d iction , i.e ., w ith in  the three m iles lim it ,  and I  
take i t  th a t he was served. W hether any order 
was made as to  the service on the captain being 
a service on the other owners I  know not. 
H erlofson was the person who borrowed the 
money, and he was the managing owner. He 
w ould  have no r ig h t  as managing owner to 
m ortgage the ship fo r a priva te  debt of his own, 
a lthough he m ig h t m ortgage his own shares in  
the  ship fo r th a t purpose. In  the same way he 
would have no r ig h t  as m anaging owner to  
m ortgage the whole of the fre ig h t fo r  his own 
priva te  wants, a lthough he m ig h t m ortgage his 
own share in  it .  As managing owner he would, 
as between h im self and the lender, have a r ig h t  to 
borrow  money i f  i t  was borrowed fo r the neces
sary purposes of the ship. Now  he d id  borrow 
money, bu t he d id  not state th a t i t  was fo r the 
purposes o r necessities of the ship. I t  was not 
necessary, so fa r  as the lender is concerned, tha t 
he should have stated, i f  i t  was in  t ru th  the fact. 
I t  is suggested th a t we know th a t the money was 
borrowed not fo r the purposes of the ship, bu t 
fo r  the p riva te  wants of the managing owner. 
B u t th a t is not clear, and a lthough i t  m ay be 
found to  be so when th is  case comes to  tr ia l,  at 
present i t  is in  doubt. I t  is said tha t i t  is im 
possible, having regard to  the amount, th a t the 
loan could have been on account of the ship. B ut 
is th a t so P The ship was a new ship. She was 
about to s ta rt from  Norw ay on an extrem ely long 
voyage to  A us tra lia , and then she was to  go 
seeking fo r a cargo to  take back to  Norway. I t  
m ig h t very w e ll be th a t she would not find  tha t 
cargo at once. I  cannot find  from  the fac t th a t 
the loan amounted to  20001. th a t th a t is con
clusive to  show tha t i t  was not borrowed fo r the

purpose o f repa iring  o r f it t in g  the ship out. 
Therefore i t  m ay be th a t the money was prope rly  
borrowed by h im  as managing owner. I f  i t  was 
properly  borrowed by h im  as m anaging owner i t  
was borrowed on behalf of a ll the owners.

The ship having come to  Falm outh, the learned 
judge had, I  th in k , a u th o rity  to  deal w ith  the con
trac t, and w ith  the alleged r ig h t  o f the  p la in tiff*  
bo th w ith  regard to  the ship and the fre ig h t. He 
had a u th o rity  and ju r is d ic tio n  to  do so by the 
service on the defendant. H e had ju r is d ic tio n  be
cause the contract w h ich  he was asked to  enforce 
was an E ng lish  contract, and the  persons against 
whom i t  was to  be enforced, a lthough foreigners, 
were w ith in  the ju risd ic tio n , or, i f  a ll o f them  
were not, one o f them  certa in ly  was. The in ju n c 
tio n  seems to  me to  be p ra c tica lly  an in te rim  
in junc tion . I t  w i l l  last u n t i l  the hearing of the 
action w h ich is b rought on behalf of the p la in t if f.
I t  at a ll events is in  the  nature of an in te rim  
in jun c tion , and is, I  th in k , subject to  the rules 
applicable to  such an in junction . I t  is an appo int
m ent of a receiver t i l l  the  hearing, and is subject 
to the rules w h ich are applicable to  an action in  
the cou rt t i l l  the hearing. Now w hat are those 
rules ? W e are asked to  set aside w hat has been 
done, and we are to  consider whether i t  is more 
convenient th a t w hat has been done should remain, 
or th a t i t  should be set aside. Now  let_ us 
test i t  in  th is  way. Supposing the receiver 
was removed, w hat would happen P The ship 
would go abroad, the defendant would go abroad; 
the fre ig h t would be received by the captain, one 
of the defendants; he would not re tu rn  to  England, 
he would take the ship to  N o rw a y ; the fre ig h t 
would be, according to  his du ty , then handed 
over to th is  ve ry  defendant, who has borrowed 
the money as m anaging owner, or to the trustees 
of his estate in  Norway, i f  there are such people 
in  Norway. U nder these circumstances the 
E ng lish  mortgagee would be absolutely w ith o u t 
remedy, he w ould have lost a ll. I f  the order fo r  
the receiver stands, he w i l l  receive the fre ig h t. 
W hether he w i l l  receive i t  from  the consignees, or 
whether the captain having received the fre ig h t 
from  the consignees w ill pay it^ to  h im , is not 
m ateria l. H e probably has received i t  by th is  
tim e. W ha t inconvenience o r in jus tice  w il l  tha t 
do to  anybody ? I t  is  obvious tha t, i f  i t  tu rns  ou t 
th a t the defendant who gave the charge was not 
en titled  to m ortgage the whole fre ig h t, he was a t 
least en titled  to  m ortgage his own share. In  tha t 
case the  court w ou ld  d irect the receiver a fte r 
having pa id the proper disbursements o r allowed 
them  to  be paid— to  keep the share of th is  defen
dant, w h ich w ould be the righteous and proper 
th in g  to  do, and to  pay over th e ir  respective 
shares to  the other owners. To m y m ind  they 
w ould no t be en titled  to  have th e ir  shares of the 
pro fits  of the voyage handed to  them u n t il the 
account, as between the ship’s husband and the 
co-owners, is made out. That m ust be the law 
in  N orw ay as i t  is here. Therefore, i t  seems to  
me th a t th e ir  r ig h ts  are in  no jeopardy i f  th is  
order stands, and so fa r as I  can see th e ir  r ig h ts  
w i l l  probably not be detained by an hour. The 
balance of convenience therefore seems to me to  be 
•—and more p a rtic u la r ly  considering the leng th  
of tim e w h ich  has elapsed, and how m uch o f th is  
order m ust have been already carried out—  
grea tly  in  favour o f m a in ta in ing  th is  order fo r 
the receiver on these grounds : th a t no in jus tice
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w i l l  be done i f  i t  is  m a in ta in e d ; th a t in jus tice  
w i l l  in e v ita b ly  fo llow  i f  i t  is set aside; and th a t 
i t  has been so fa r  ca rried  ou t th a t i t  is  almost 
fu t ile  to  in te rfe re  a t th is  moment. A l l  these 
three grounds are grounds fo r  m a in ta in in g  the 
order.

B u t then i t  is  said th a t the  cou rt has done 
th a t w h ich  i t  has no ju r is d ic tio n  to  do. I t  has 
been said th a t the receiver has been p u t in to  
possession of the ship o r p a rt of it .  I  th in k  the 
term s of the order m ay be read so as to  lead me 
to  suppose th a t the receiver has been p u t in to  
possession o f every p a rt of the ship, and i t  m ay 
be ve ry  arguable whether a pa rt owner h im self 1 
a fte r having agreed th a t H erlofson should be the 
m anaging owner, and a fte r having agreed th a t 
the ship should commence to  ga in fre ig h t, and 
perhaps a fte r a cha rte r-pa rty  has been entered 
in to — could go on board and rem ain on board. 
B u t to  m y  m in d  th is  order does no t re a lly  give 
possession of the ship or any p a rt of i t  to  the 
receiver. The probable w o rk ing  of i t  would be, 
th a t i t  w ou ld  enable the receiver, i f  the captain 
abroad attem pted to  sell the whole ship, in c lud in g  
the mortgagee’s in terest, to  represent to  the fore ign 
cou rt th a t th a t was un ju s t and u n fa ir, and say i t  
could no t be done, and the fo re ign  cou rt would 
not then give the  captain possession of the ship. 
W ith  regard to  the fre ig h t, the presence of the 
receiver on board is im m ateria l. The fre ig h t is 
not due u n t il the ship arrives a t Nantes, and the 
receiver m ig h t ju s t as w e ll have used any other 
means of ge tting  there. I t  is no t suggested bu t 
tha t ‘the E ng lish  cou rt would have a r ig h t to 
appoint a receiver to  act abroad. The objection 
urged is, th a t the E ng lish  cou rt has sent a receiver 
on board the  ship. I f  there was a n y th in g  w rong in  
th a t the cou rt could have said, “  V e ry  we ll, I  w i l l  
not send h im  in  the ship, b u t I  sha ll make an order 
de ta in ing the ship here unless you give an under
ta k in g  to  le t h im  go on board the ship at Nantes.”
I t  seems to  me th a t the  sending h im  on board the 
ship does no t affect the  r ig h t  o r p ro p rie ty  of the 
cou rt to  send h im  to  receive the fre ig h t. A no ther 
po in t has been taken, th a t the court is sending an 
E ng lish  receiver to  receive the fre ig h t abroad. I t  
d id  a t f irs t  suggest its e lf to m y m ind, th a t tha t 
m ig h t p u t the consignees o f cargo in to  a d iff ic u lt 
position. They, in  o rd inary  course, would be 
en titled  to  th e ir  cargo on o ffe ring  to  pay the 
fre ig h t to  the  captain, and they m ig h t object to  
paying the  fre ig h t to  an E ng lish  receiver of 
whom  they knew no th ing  ; o r the captain m ig h t 
refuse to  de liver the cargo to  the consignees unless 
they pa id the fre ig h t to  h im . B u t the d iff ic u lty  
was m et by  M r. A sp in a ll showing th a t, i f  the 
receiver were objected to, he m ig h t in  the 
o rd ina ry  course o f jus tice  ob ta in  an order from  
the cou rt a t Nantes th a t he was the proper 
person to  receive the  fre ig h t. The court _ at 
Nantes would, by the com ity  o f nations, give 
the receiver a u th o rity  to  receive the fre ig h t. 
Therefore the consignees w ould be protected. 
On the whole I  do no t take th is  to  be an order to  
take possession o f any p a rt of the ship, bu t m erely 
th a t the receiver shall go on board and receive the 
fre ig h t as any receiver would be en titled  to  do. 
Therefore the balance of convenience is a ll one 
'way, and the cou rt had ju r is d ic tio n  and a u th o rity  
to  make the order, a lthough i t  m ay not be s tr ic t ly  
in  the fo rm  in  w h ich  (a fte r a ll th a t has been said 
to  us, and w hich perhaps m ay no t have been said 
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to  B u tt,  J.) we m ig h t draw  it .  I  therefore th in k  
th a t the order as made m ust stand, and th a t th is  
appeal m ust be dismissed.

B owen, L .J .— I  am of the  same opin ion w ith  
regard to  tne fo rm  of the order. I  take th is  
judgm ent as no t to  be considered as approving o r 
se ttlin g  any such fo rm  of order. I  th in k  i t  is  a 
very  exceptional form , and is one w h ich  w ou ld  be 
found to  be an inaccurate and objectionable fo rm  
i f  i t  were used as a precedent. There are tw o 
th in gs  to consider here: F irs t,  had the  court 
ju r is d ic tio n  to  make the  order i t  made ; second, 
i f  i t  had, i t  now being suggested th a t we should 
in te rfe re  w ith  the  p a rticu la r fo rm  of the  order, 
w hether we should do more ha rm  by a lte rin g  the 
fo rm  o f the  order than by leaving i t  to  stand as 
i t  is. W ith  regard to  the question o f whether the 
cou rt had ju r is d ic tio n  to  make the order le t us 
consider how m atters stood when these b ills  were 
drawn. The b ills  were draw n by  a N orw egian on 
a L ive rpoo l house, and in  the le tte r  the drawer 
sent to  the L ive rpoo l house he pu rpo rted  to  
create, and d id  create, so fa r  as I  know, a charge 
on the ship and fre ig h t fo r  the  secu rity  o f the  
L ive rpoo l house, and th a t le tte r  contained a 
representation to  the  L ive rp oo l house to  the 
effect th a t he was the owner of the  ship. Sup
posing th a t no th ing  fu rth e r happened, can i t  be 
suggested th a t th a t d id  no t fo rm  a contract w h ich  
an E ng lish  cou rt w ould not have a r ig h t  to  
enforce? N ow  w hat is the d iff ic u lty  w h ich  is 
raised in  the way of the E ng lish  cou rt P I t  is  said 
th a t as soon as she comes w ith in  the ju r is d ic tio n  
o f the E ng lish  cou rt i t  transp ires th a t she is not 
the p rope rty  o f the so-called assuming owner, 
M r. Herlofson, who had represented h im se lf as 
such, and got the loan on th a t representation, b u t 
i t  is alleged th a t he was the m anaging owner on ly 
and was h im self the owner of on ly  three-eighths, and 
th a t the rest o f the ship was owned by her captain 
and another person. I f  th a t be so, the  m anaging 
owner would have no r ig h t  to  pledge more than  
his own in te rest in  the ship fo r  his own debt. I t  
is also le ft i n  d u b io  fo r w hat purposes he borrowed 
the money o r any pa rt of jt .  On the ship a rr iv in g  
at F a lm ou th  to  receive orders she was arrested, 
and an in ju n c tio n  was issued to prevent the captain 
rem oving her. T ha t in ju n c tio n  went upon the 
urgen t ground th a t she m ig h t at any m oment be 
removed ou t o f the ju risd ic tio n . H ow  fa r  can 
we be sure as to  the r ig h ts  of the parties ? I t  
seems to  me th a t at present we cannot be sure at 
a ll, because, having regard  to  w hat we as yet 
know, i t  is  le f t  more o r less in  doubt whether 
the m anaging owner had the power o r no t to  
pledge w hat he d id  pledge. T ha t can on ly  be 
decided a t the hearing. It) was impossible, unless 
the ship was to  be kep t fo r  an abnorm al tim e, to  
get fu r th e r  in fo rm a tio n  as to  the r ig h t  o f these 
parties. I t  was in  the in te rest of a ll th a t, ra^ ® r  
than the ship should be detained, she should be 
allowed to  prosecute her voyage to  Nantes. I  
cannot say th a t I  th in k  B u tt, .T. was wrong in  
assuming th a t fo r  the purpose of p ro tec ting  the 
p la in t if fs ’ alleged r ig h ts  there was ju r is d ic tio n  _t,o 
make the order he d id  ; and i f  there was ju r is 
d ic tion  i t  comes to the single question of what 
was the best th in g  to  do under the circumstances, 
the object be ing to  preserve the rig h ts  of the 
parties i n  s ta tu  quo , in  case anyth ing  was done to  
defeat the c la im  th a t was pending. The order 
has been h a lf worked out. N o  in justice , as has

s
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been pointed ou t by  the  M aster o f the  B o lls , can 
be done i f  we le t the order stand. Considerable 
in jus tice  m ig h t be done i f  we took the opposite 
course. W ith  regard to the question o f the fo rm  
o f the  order, I  en tire ly  agree w ith  w hat has been 
said by the M aster o f the Bolls, th a t the  receiver 
should no t be p u t in to  possession o f the whole 
ship, b u t on ly of H erlo fson ’s shares. I  th in k  the 
tru e  answer to  the objection of in fo rm a lity  is, th a t 
th is  in fo rm a lity  should have been cured a t the 
tim e  the order was made. I t  is  too la te now. 
I f  i t  had been p u t before the cou rt below in  the 
way i t  has been p u t now, I  th in k  the same end 
would have been a tta ined by  ta k in g  an under
ta k in g  fro m  the captain to  a llow  the rece iver to  
come on board a t Nantes, by  which unde rtak ing  
the owners w ou ld  have been bound.

P ry, L .J . concurred.
Solic ito rs fo r  the p la in tiff, Shcvrpe, P a rk e rs ,  

and Go.
S olic ito rs fo r  the defendants, C la rk s o n , G reen- 

w e ll, and W yles.

W ednesday, M a rc h  16,1887.
(Before L o rd  E sher, M .B ., B owen and 

P ry, L.JJ.)
T he B anshee, (as)

C o llis io n — R easons o f  n a u t ic a l assessors— A p p e a l.  

W here  i n  a  c o ll is io n  a c t io n  the n a u t ic a l  assessors 
s it t in g  i n  the A d m ir a l t y  D iv is io n  reduce th e ir  
reasons in to  w r i t in g ,  p a r t ie s  a p p e a lin g  f r o m  the  
d e c is io n  a re  n o t e n tit le d  to see these reasons o r  
have copies o f  them  f o r  the pu rpose s  o f  the  
appea l. (b)

T his  was an application to  the C ourt of Appeal 
by  the p la in tiffs  in  a co llis ion  action i n  re m  fo r  an 
order th a t the B eg is tra r o f the A d m ira lty  D iv i
sion should de live r up to  them  the w r itte n  reasons 
o f the  assessors in  the  cou rt below, and fo r leave 
to  p r in t  such reasons in  the  record fo r the p u r
poses of the appeal.

The action was in s titu te d  by the owners of the 
steamer K i ld a r e  against the  owners o f the  steamer 
B anshee  to  recover damages in  respect of a co lli
sion between the two steamers on the 27th Jan. 
1887.

A t  the hearing before B u tt,  J. he found the 
K i ld a r e  solely to  blame, b u t stated th a t in  the 
opin ion of his nau tica l assessors the  B anshee  was 
solely to  blame, adding, “  I  do no t know  whether 
th is  case w i l l  tra ve l any fu r th e r  o r not, b u t the 
E ld e r B re th ren  have been good enough to  w r ite  
out fo r  me not on ly  th e ir  views, b u t th e ir  reasons; 
and I  have asked them  to  preserve them  should 
any cou rt to w h ich  th is  case m ay trave l th in k  f it  
to  ca ll fo r  them .”

I t  appeared th a t the p la in tiffs  had applied to  
the re g is tra r fo r a copy of these reasons, and th a t 
he had refused to  le t them  have them, s ta tin g  th a t 
the judge had to ld  h im  th a t the p la in tiffs  were 
not en titled  to  them.

The p la in tiffs  had filed  notice o f appeal from  
the decision find in g  the K i ld a r e  to  blame.

C arson , fo r  the p la in tiffs , in  support o f the 
application.— The p la in tiffs  are en titled  to  these

(а) Reported by J. P. A spihall and Btttlek A s pin all , Esqrs., 
Barria ters-at-La w.

(б) A t the hearing of the appeal, Lord Esher called 
for and looked at the assessors’ reasons.—Ed .

[Q .B . D iv .

reasons. [L o rd  E sher, M .B .— W ha t power has 
th is  court to  order the B eg is tra r o f the  A d m ira lty  
C ourt to  g ive up these reasons P H e is not our 
officer.] A s the appeal is pending before th is  
court, i t  would have ju r is d ic tio n  to  make the 
order. [B owen, L .J .— A t  the  hearing o f A d m i
ra lty  appeals we often p u t w r itte n  questions to 
our assessors. How  could parties appealing from  
our decision have any r ig h t  to  those questions 
and answers ?] They fo rm  p a rt o f the judgm ent. 
[L o rd  E sher, M .B .— They do not form  p a rt of 
the judgm ent. M y  experience is, th a t the judge 
o f the A d m ira lty  C ourt used to ro tire  w ith  the 
T r in i ty  B re th ren  before g iv in g  h is decision, and 
no one ever knew w hat advice he go t.] I  ask the 
cou rt to make the order as a m a tte r o f discre
tion.

J . P . A s p in a l l ,  fo r  the defendants, was not 
called on.

L o rd  E sher, M .B .— I t  w ould be a ve ry  w rong 
d iscretion to make th is  order. Such a th in g  has 
never been done. The app lica tion  m ust be dis
missed w ith  costs.

B owen and F ry, L .JJ . concurred.
Solic ito rs fo r  the  p la in tiffs , C a r lis le ,  U n n a , and 

R id e r .
S o lic ito r fo r  the defendants, C. M a son ,

HIGH COURT OF JUSTICE.

Q U E E N ’S B E N C H  D IV IS IO N .
M o n d a y , D ec. 13,1886.

(Before Sm it h  and W ills , JJ.) 
Carm ichael and Co. v. T he L iverpool Sa il in g  
Shipowners’ M utual I ndem nity  A ssociation, (a) 

M a r in e  in s u ra n c e — M u tu a l  in d e m n ity  asso c ia tio n  
— D a m a g e  to  ca rgo  by im p ro p e r  n a v ig a t io n  —  
L o a d in g  p o r t  in e f f ic ie n t ly  closed.

A  s h ip o w n e r neglected to  e ff ic ie n tly  close a  lo a d in g  
p o r t  i n  the s ide  o f  h is  sh ip . T h e  ac t o f  n e g li
gence occu rred  before the co m p le tio n  o f  the lo a d 
in g .  Goods w ere dam aged  by se a -w a te r w h ic h  
leaked i n  d u r in g  the voyage, bu t the le a k  d id  n o t  
en d a n g e r o r  im p e d e  the n a v ig a t io n  o f  the sh ip . 

H e ld , th a t the dam age w as  “  caused by im p ro p e r  
n a v ig a t io n  o f  the  s h ip  ”  w ith in  the  m e a n in g  o f  
the a r tic le s  o f  asso c ia tio n  o f  a  sh ip o ivn e rs ’ m u tu a l  
in d e m n ity  a sso c ia tion .

T his was a special case stated by o rder fo r  the 
opin ion o f the  court.

The case was, so fa r  as m ateria l, as fo llo w s :—• 
Special case.

1. The p la in tiffs  are the owners o f an iro n  
sa iling  ship called the A rg o , w h ich was a t the 
tim es here inafte r mentioned d u ly  entered on the 
books of the  defendant association.

2. The defendants are an association o f sa iling  
ship owners who have agreed to  in de m n ify  each 
other, as appears in  th e ir  artic les and rules, against 
losses, damages, and expenses fo r  w h ich  any of 
them  may be liable in  respect of any sh ip  du ly  
entered on the books of the association a ris ing  
from  or occasioned by (amongst o ther m atters) 
any loss o r damage o f o r to  any goods o r m er
chandise “  caused by im proper nav igation  o f the 
ship ca rry in g  the goods o r merchandise o r of any

(o) Reported by J oseph Sm it h , Esq., Barrlster-at-Law.
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other ship (bu t no t fro m  damage caused by bad 
stowage).”  A  copy of the artic les and rules of 
the association in  force at the tim es here inafter 
mentioned form s pa rt of th is  case.

3. In  Oct. 1882 a cargo of wheat in  bags was 
shipped in  the A rg o  a t San Francisco in  good 
order and condition, to  be carried to  Queenstown 
o r F a lm ou th  fo r  orders to  discharge a t a safe 
po rt in  the U n ited  K ingdom , o r on the C ontinent 
between H avre  and H am burg , bo th po rts  in 
cluded. She sailed w ith  the cargo, and called at 
Queenstown. There she received orders to  d is 
charge at L iverpoo l, and she accord ing ly  p ro 
ceeded to  L iverpool, and discharged the wheat 
there. The voyage was perform ed in  the o rd i
na ry  m anner, and in  safety in  a ll respects save 
as here inafte r appears.

4. The wheat on be ing discharged a t L ive rp oo l 
was found to  be damaged by salt w ater, and i t  is 
adm itted  by  the  parties hereto fo r the  purposes 
o f th is  case, th a t the w ate r go t in to  the ship and 
consequently in to  the  cargo in  the m anner here
in a fte r described.

5. The cargo was in  p a rt taken on board 
th rou gh  a certa in  opening o r po rt made fo r th is  
purpose in  the side o f the ship above the  ’tween 
decks. W hen p a rt o f the wheat was on board, 
and before the loading was completed, th is  open
in g  was closed in  the  o rd in a ry  way by  means of 
an iro n  door o r shutter. The door by w h ich  th is  
opening is closed is f itte d  fo r  the purpose on the 
outside o f the ship on hinges. W hen shut i t  is 
made fast by  bolts passing th rou gh  iro n  bars on 
the inside of the ship, and screwed up by nuts on 
the inside. The jo in t  between the sh ip ’s side and 
the over-lapping flange of the door is made t ig h t  
by sm earing the flange w ith  a m ix tu re  of w h ite  
o r red lead and o il before the door is shut.

6. The p o rt th rou gh  w h ich  cargo was taken as 
aforesaid on the voyage in  question was not, how
ever, closed effic iently. The jo in t  between the 
flange of the door and the ship’s side was not 
pe rfectly  t ig h t,  and as the p o rt was below the 
w ate r-line  some w ater leaked in . I t  is adm itted  
fo r the purposes of th is  case, th a t the  defect in  
the jo in t  was due to negligence on the  p a rt o f 
persons employed by the p la in tiffs .

7. The w ate r w h ich  thus leaked in  damaged 
pa rt o f the cargo in  the  lower hold, and the p la in 
t if fs  in  consequence became liab le  to  pay and paid 
4502. compensation to the  owners in  respect of 
the damage. They also ju s tif ia b ly  incu rred  
expenses am ounting to  752. 5s. 2A. in  connection 
w ith  the  claims of the cargo owner. I t  is agreed 
th a t i f  the defendants are liab le  to  indem n ify  the 
p la in tiffs  in  respect of the said compensation, 
they sha ll also pay to  the p la in tiffs  the am ount of 
the  said expenses.

8. The leak d id  not endanger the  ship nor d id  
i t  h inder o r impede the navigation  of her on the 
course o f her voyage.

9. The question fo r the op in ion o f the  cou rt is, 
whether the  p la in tiffs  are under the  said artic les 
and rules en titled  to  be indem nified by  the  defen
dants in  respect of the  compensation which the 
p la in tiffs  became liab le  to  pay as aforesaid. I f  
the p la in tiffs  are so en titled , ju dg m en t is to  be 
entered fo r  them  fo r 5252. 5s. 2a . ; i f  they are not, 
judgm ent is  to  be entered fo r  the defendants.

K e n n e d y , Q.C. (w ith  h im  S q u a re y ) fo r  the 
p la in tiffs . —  The damage was caused by  im 

proper nav igation  of the Bhip w ith in  the mean
in g  o f the artic les o f association, (a ) I n  Good, 
v. T h e  L o n d o n  S te a m sh ip  O w ners ’ M u tu a l  
P ro te c tin g  A s s o c ia tio n  (L . Rep. 6 0 . P. 563) 
the  p la in t if f  was a member of a s im ila r asso
cia tion, and his ship having encountered heavy 
weather p u t back to  coal and t r im  her 
cargo. Going in to  harbour she took the ground, 
b u t was got off. The pumps were p u t on to  t r y  
whether she had made any water, and fo r  th is  
purpose the bilgecock was opened, and, th rou gh  
the negligence of the crew, was no t closed when 
the pum ping ceased. S ho rtly  a fterw ards the sea
cock was also opened to  f i l l  the boilers, and 
th rou gh  lik e  negligence le ft  open, and the water 
consequently entered and damaged the cargo. 
On these facts i t  was he ld th a t the  damage arose 
from  “ im proper navigation .”  [S m it h , J.— Was 
no t the damage in  th a t case caused d u rin g  the 
voyage?] The ship was at the  tim e  moored 
alongside the quay. I t  is  contended th a t there is 
no difference between opening the po rts  im 
p rope rly  d u rin g  the tra n s it o f the ship, and 
leaving them  s lig h tly  open as was done in  th is  
case from  the commencement o f the  voyage. 
B o th  cases am ount to  im proper management of 
the ship upon the h igh  seas, or, in  o ther words, 
im proper navigation. The w ord  “  navigation  is 
not confined to  the actual period of tra n s it o f the 
ship. I n  L a w r ie  v. D o u g la s  (16 M . &  W . 746) a 
vessel laden w ith  goods a rrived  in  the p o rt of 
London, and was taken in to  the  Commercial 
D ock to  discharge her cargo, F o r th is  purpose 
she was fastened by tackle  on the one side to  a 
loaded lig h te r ly in g  outside her, and on the  other 
to  a barge ly in g  between her and the w harf. 
The crew were discharged except the mate, and 
lum pers were being employed un loading her, when 
the tack le  broke whereby she was fastened to  the 
lig h te r, and in  consequence she earned over, water 
got in  th rou gh  her ports, and the goods s t i l l  on 
board were damaged, and i t  was he ld th a t th is  
was a loss w ith in  the m eaning o f the  woçds “  a ll 
and every the damages and accidents of the 
seas and navigation .”  In  S tee l v. T h e  S ta te  L in e  
S te a m sh ip  C o m p a n y  (37 L . T. Rep. N . S. 333 ; 
3 Asp. M ar. Law  Cas. 516; 3 App. Cas. 72) the 
damage was caused by w ater w h ich  obtained 
access to  the cargo in  consequence of one of the

(a) The articles of association were, so far as material, 
as follows: “ We, the undersigned persons, firms, and 
companies hereby agree to become members ot the 
‘ Liverpool Sailing Ship Owners’ Mutual Indemnity Asso
ciation,’ for the purpose of indemnifying each other as 
hereinafter appearing against losses, damages, and 
expenses arising from or occasioned by all or any ot 
the following matters or things, for which any of us may 
be liable in respect of any ship which may be duly 
entered on the books of this association. 1. i  rom loss ot 
life or personal in jury howsoever and to whomsoever 
the same may be caused. 2. From loss or damage of or 
to any other ship or boat, or of or to any goods, 
merchandise, or other things whatsoever on board such 
other ship or boat, howsoever such loss or damage may 
be oaused, so far as the same shall not be covered by the 
usual form of Lloyd’s policy w ith running down clause 
attached. 3. From loss or damage of or to any goods or 
merchandise other than as aforesaid, whether on board 
any ship so entered as aforesaid or not, caused by im
proper navigation of the ship carrying the goods or 
merchandise or of any other ship (but not from damage 
caused by bad stowage), or of or to any piers or jetties, 
or other fixed or movable things whatsoever, whether on 
board such ship or not, howsoever such damage may be 
caused.”
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ports being insuffic ien tly  fastened, and i t  was 
there held tha t, in  order to b r in g  the loss w ith in  
the  exception of the charter-party, “  p e ril of the 
sea however caused,”  i t  m ust be found th a t the 
ship sailed w ith  the p o rt in  a seaworthy state. 
T ha t case, however, does not affect the po in t, 
because there there was an antecedent w a rran ty  of 
seaworthiness, whereas here the sole question is 
whether the damage was caused by im proper 
navigation. In  T h e  W a rk w o r th  (49 L . -T. Eep. 
N . b. 715; 51 L . T. Eep. N . S. 558; 5 Asp. 
M ar. Law Cas. 194, 326; 9 P. D iv . 20, 145) i t  
was he ld th a t the words “  im proper navigation ”  
in  25 &  26 V ie t. c. 63, s. 54, sub-sect. 4, are not 
to  be res tric ted  to the negligent navigation of 
a vessel by her master and crew, fo r the statute 
includes a ll damage w ro n g fu lly  done by a ship to  
another w h ils t i t  is  being navigated, where the 
w ro ng fu l action is due to  the negligence o f a 
person fo r  whom  the owner is responsible, as, fo r 
instance, to  the negligence o f a person on shore in  
overlooking the  m achinery, and thereby causing 
the vessel to  steer badly. I n  th a t case the 
damage resu lted from  a co llis ion  w h ich  was the 
resu lt o f a p in  of the steam steering gear not 
being in  its  place. The case shows th a t the 
negligence need no t necessarily take place du ring  
the  voyage, b u t m ay be antecedent.

C a rve r fo r the  defendant association.— The word 
“  navigation  ”  m ust be read in  its  o rd inary  sense, 
and cannot be extended to  a tim e  when the ship 
is being used m erely as a warehouse fo r the cargo. 
The p rim a ry  object of the association, as appears 
fro m  the risks  against w h ich the  members are 
indem nified, is  to  pro tect the members against 
collis ion risks, and therefore the  w ord “  naviga
t io n ”  m ust be taken in  its  o rd inary  colloquial 
sense. [S m it h , J.— W hy, then, is damage caused 
by  bad stowage excepted P] Those words are in 
serted because of the expression of opin ion of 
W ills , J . in  Good  v. T h e  L o n d o n  S te a m sh ip  O w ners ’ 
A s s o c ia tio n  (u b i sup .), th a t damage a ris ing  from  
bad stowage would come under the head of 
“  im proper navigation .”  [S m it h , J.— I f  the  ship 
started w ith  the hatchways off, would th a t be 
“  im proper navigation P ” ]  I n  th a t case there 
w ou ld  be a con tinu ing  act of neglect. [S m it h , J. 
— Does no t B re tt, M .R. meet th a t objection in  
T h e  W a rk w o r th  (51 L . T. Rep. N . S. 559; 5 
Asp. M ar. Law  Cas. 194, 326; 9 P. D iv . 147) ? 
H e there says: “  A lth o u g h  the negligence oc
curred  before the vessel started, its  effect was 
continuous, and operated w h ile  the ship was 
on her voyage.” ]  In  th a t case there was clearly  
im proper navigation, inasmuch as the  vessel ran  
in to  another vessel which was a t an cho r; bu t 
P ry , L . J. in  the same case takes “  navigation  ”  as 
m eaning “  the science o r a r t o f conducting a ship 
from  place to  place th rough  the water.”  Here 
there was no im proper navigation in  th a t sense. 
The association does not undertake to  indem nify  
the shipowner i f  he fa ils  to  provide a ship 
which is reasonably f i t  to  ca rry  the cargo. In  
T a tte rs a ll v. T h e  N a t io n a l S te a m sh ip  C o m p a n y  
L im ite d  (50 L . T. Rep. N . S. 299; 5 Asp. M ar. 
Law  Cas. 206; 12 Q. B. D iv . 297) the cargo 
owner was dam nified in  consequence of the 
shipowner’s negligence in  fa ilin g  to  d is in fect 
his ship a fte r ca rry ing  a previous cargo of 
ca ttle  suffering from  foot-and-m outh disease, 
and i t  was held th a t an exception in  the b il l 
o f lad ing p rov id ing  th a t under no c ircum 

stances should the shipowner be responsible 
fo r more than 51. fo r  each of the animals, d id  not 
pro tect him . [W ills , J.— Is  no t tha t an en tire ly  
d iffe ren t class of contract P] In  H a y n ,  R om a n , 
a n d  Co. v. C u ll i fo r d  a n d  C la rk  (39 L . T. Rep. 
N . S. 288; 40 L . T. Rep. N . S. 536; 4 Asp. 
M ar. Law  Cas. 128; 3 C. P. D iv . 410; 4 C. P. 
D iv . 182) the  b i l l  o f lad ing  contained a clause 
th a t the shipowners should no t be liab le  fo r 
the de fau lt of the p ilo t, master, or m ariners 
in  nav iga ting  the ship, and, sugar having been 
damaged by bad stowage, i t  was held tha t the 
expression “  de fau lt in  nav iga ting  the ship ”  d id  
not cover neg ligent stowage. [W ills , J.— A t  
w hat moment do you say navigation commences ?] 
A s soon as the crew begin to move the fastenings 
of the ship fo r  the purpose o f se ttin g  ou t on the 
voyage.

K e n n e d y , Q.C. in  rep ly.— There is a difference 
between the construction o f the  expression 
“  navigation ,”  as is the case w ith  m any other 
expressions and phrases also, in  charte r parties 
and b ills  of lad ing on the one hand, and policies 
of insurance on the other.

Sm it h , J.— This is an action b rough t by the 
p la in tiffs  against the L ive rpoo l S a iling  Ship 
Owners’ M u tu a l In d e m n ity  Association to re
cover the loss sustained by them  in  respect 
of a cargo o f wheat shipped in  a vessel of 
w h ich they are owners, and w h ich  is du ly  
entered on the books of the defendant associa
tio n  at San Francisco, and damaged by  sea 
water in  the course of the voyage across the 
A tla n tic . The question we have to  decide is 
as to  the tru e  m eaning of the a rtic le  o f associa
tio n  enum erating the risks  against w h ich  the 
members of the association are indem nified. As 
fa r as I  can judge, no case has been c ited  to  us 
th row ing  any lig h t upon the m eaning • of the 
th ird  paragraph, except the case of Good  v. The  
L o n d o n  S te a m sh ip  O w ners ’ M u tu a l  P ro te c tin g  
A s s o c ia tio n  (L . Rep. 6 C. P. 563) since, in m y 
opinion, the  cases c ited  as to  the meaning of the 
word “  nav igation  ”  in  b ills  of lad ing  are of no 
au tho rity , and do no t assist us at a ll in  deter
m in ing  in  w hat way we ought to  construe the 
word “  navigation  ”  in  th is  case. Th is is a m a tte r 
in  w h ich  the p la in tiffs , a lthough they are rea lly  
shipowners, stand in  the place of owners of cargo. 
They are engaged in  ca rry in g  goods in  th e ir  
ship, and they therefore contract w ith  the defen
dant association to  make good damage occurring  
to  the goods under certa in circumstances. Under 
the circumstances stated in  the case, damage has 
occurred to  goods shipped on board one of the 
p la in tiffs ’ ships entered in  the association, and 
the question is, whether the p la in tiffs  can make 
out th a t the loss sustained by them  comes w ith in  
any of the  clauses of the a rtic le  o f association 
enum erating the risks. I f  they can b rin g  i t  
w ith in  one of those clauses, they are en titled  to 
succeed; i f  not, they m ust fa il. The purpose of 
the association is to  indem nify  its  members 
against losses, damages, and expenses fo r which 
they may be liable in  respect o f any ship du ly  
entered on the books of the association a ris ing  
from  : F irs t, loss o f life  o r personal in ju ry  
howsoever o r to  whomsoever the same may be 
caused; secondly, fro m  loss or damage of or to 
any other ship o r boat, o r o f o r to  any goods, 
merchandise, o r o ther th ings whatsoever on board
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such other ship or boat, howsoever such loss 01

damage m ay be caused, so fa r as L lo y d ’s
not be covered by  the usual fo rm  o f,L lo £ d . *  
policy w ith  run n ing  down clause f te c h e n .
C learly ne ither o f these clauses affect the cas^
Then comes the th ird  clause, w h ich is - ^ ro m  
loss or damage of or to any goods 0*\ , j any
other than as aforesaid, whether i by
ship so entered as aforesaid or n0 ’ • „  t p0
im proper navigation of the ship J  S
goods or merchandise, or of any other ship (but
not fro m  damage by  bad stowage), 
any piers o r j l t t ie s ,  o r other fixed «  m w ab ie  
th ings whatsoever, whether on board Pj „
not, howsoever such damage m ay ^
As to the f irs t  words of the clause, g  
M r. Kennedy th a t the meaning is hoard
goods are damaged w h ile  being carrie '
a lig h te r or on the quays, the m e m b e r t o  M  
indem nified against such damage. , 
the words “  caused by the im proper navigation 
of the ship carry ing  the  goods o r n ie r ,
or of any other ship (but no t from  damage caused

Of the words
goods caused by the im proper navigation o 
carry ing  ship ”  ? I t  has been argued on behau o 
the defendant association th a t they are n 
fo r the damage, unless the p la in tiffs  ai 
make out th a t th e ir  ship was endangered but 
the p la in tiffs  are not seeking an indem nity  
character of shipowners, bu t as the o re
goods, and, in  m y judgm ent, i f  the goo 
damaged by the im proper navigation 
carry ing  ship, the p la in tiffs  are en tit 
indem nity. L e t us assume fo r a moment th a t 
goods were carried w ith  the hatches 
po rt to port, and th a t the ship was not at a ll 
damaged o r endangered thereby, b u t nev 
water got in to  the ho ld  and damaged »  ? ’
could i t  be said in  tha t case th a t the M  g 
was no t im proper, because the safety o 
was never im perilledP  I t  seem i to  me 
was not the meaning of the parties 'Y11 J  
entered in to  th is  agreement.^ In  .lu “  ’
tha t would be im proper navigation by J
w ith  respect to the goods. But the damage 
was not caused on th is  occasion m  th a t y, 
by the negligence of persons employe y _  
p la in tiffs  to  p u t the cargo on board. ,
tha t th is  cargo was in  pa rt taken o ° 
th rough  an opening made fo r the P I , 
the side of the ship, and when PaJ , .  was 
wheat was on board, and before the lo<̂  g 
completed, th is  opening was closed 
ord inary  way by means of an iro n  d°.01> pieces 
the purpose on the outside o f th® ship ’
which, when shut, was made fast by bo lt P ■ g 
th rough  iro n  bars on the inside of the P 
screwed up by nuts on the inside, t  3 .
between the ship’s side and the ov PP »
flange of the door being made t ig h t  by 
the flange w ith  a, m ix tu re  of w h ite  
and o il before shu tting  the door. On the 
in  question, th is  po rt was no t closed ® d f  L 
inasmuch as the jo in t  between the duOo ., , t 
door and the ship ’s side was not pe rfectly  t ig h t, 
and, as the po rt was below the water-line, 
some water leaked in , and i t  is  ,■
th a t the defect in  the jo in t  was due to  negi 
gence on the p a rt o f persons employed oy 
the p la in tiffs . Can it ,  under these c ircum

stances be said th a t the ship was prope rly  
stances, u t  to the cargo carried from

the  end St the te ye g e !
The port was unclosed a t the commencement of

amounted to  im proper navigation of the ship

deal at a ll w ith  the cases m  which s im ila r 
deal a i a lad ing  have been discussedEftoEtiS b e c S e  gI  /O w notr tlunkt o thato
those cases are> m  po in t.

S T  O w ners ’ A s so c ia tio n  (u h i sup .) W illes , J 
said tha t “ im proper navigation, w ith in  t  o
meaning of th is  deed, is som ething im properly  
meaning Qr pa rt 0f the ship m  the
done w it  P . „  ^ u t p do not th in k  th a t
t h r o n e d  judge intended by those words to  
the learu meaning of the te rm  to  th ings
°°Anally done by some hand du rin g  the actual 
fo v a g l and I  th in k  th a t i t  applies equally 
t o o t h i n g  done before the voyage and con- 
t  J T h ro u e h  it .  In  the case of T h e  W o rk -tinned th rough  ih  g _ ^  & A  M a r.

t Pas 1 9 4  326; 51 L . T. Rep. N . S. 558; 
o ap  D iv  20,’ 145) the defau lt occurred before
the commencement of the voyage and the
M aster of the Rolls there saysi (51 L . T. Rep. 
i f  n « 9  . 9 -p. D iv . 147): “  A ltho ug h  the neg li
gence occurred before the vessel started, its  
effect was continuous, and operated w h ile  the 
ship* was* on her voyage.”  I t  is qu ite tru e  tha t 
in  th a t case, the act of negligence operated w ith  
respect to  the ship, whereas in  the present 
case i t  operated w ith  respect to the goods; bu t 
r do not th in k  th a t th a t constitutes a fa ta l d is tinc
tion , and I  therefore th in k  th a t the p la in tiffs  are
en titled  to  judgm ent. . . ,

W ills  J.— I  am of the same opinion. The 
case is not free from  d ifficu lty , and the course 
which the argum ent took is an illu s tra tio n  of the 
da rne r of t ry in g  to  a rrive  a t the meaning of a 
te rm  in  a pa rticu la r contract by the aid of the 
construction placed upon the  same te rm  in  a 
contract of a to ta lly  d iffe ren t nature. I n  th is  
case there is, I  th in k , s ingu la rly  l i t t le  to be 
gathered by way of il lu s tra t io n  from  the cases. 
W ith  regard to  cases dealing w ith  b ills  of 
la d in "  the words which we have to construe are, 
in  the generality o f cases, found, in  connection 
w ith  a number of other words which have such 
a large effect in  lim it in g  or extending th e ir mean
in g  th a t we can gather bu t l i t t le  from  them  as to  
the construction of the words when standing, as 
thev do here, by themselves. In  the same way w ith  
reference to  the case of The W a rlc w o rth  (u b i sup.), 
the section of the M erchant Shipp ing A c t there 
construed deals w ith  a state of th ings so d iffe rent 
from  th is  contract of insurance, th a t we are m  
danger of being misled, ra the r than guided, by the 
construction of the word in  such w idely d iffe ren t 
circumstances. Looking, then, at the contract 
itse lf, the covenant w h ich  we have to  construe 
was clearly intended to  indem nify  the owner of 
any ship entered on the books of the association 
from  any losses he m ig h t susta in by reason of 
the goods he may be ca rry in g  in  the ship being 
damaged. The circumstances under w h ich  he is 
to  be indem nified are no t confined to  cases in  
w h ich  there is no negligence on his p a rt, because
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the  m a jo r ity  of the  cases to  w h ich the  artic les of 
association apply are cases in  w h ich  the ship
owner o r h is servants are g u ilty  of negligence, 
so th a t there is no force in  the argum ent th a t he 
ought no t to  be protected from  the consequences 
o f his own negligence in  sending the ship to sea 
in  an u n fit  state. The question we have to decide 
is as to  w hat was in  contem plation of the parties 
to  th is  con tract at the  tim e  they entered in to  the 
agreement. The on ly case w hich is su ffic ien tly  
germane to  the present to  th row  l ig h t  upon i t  is  
th a t of Good v. T h e  L o n d o n  S te a m sh ip  O w ners ’ 
M u tu a l  P ro te c tin g  A s s o c ia tio n  (u b i sup .). I n  th a t 
case a li te ra l in te rp re ta tion  was placed upon the 
words “  im proper navigation  ”  occu rring  in  a con
tra c t of indem n ity . Damage was done to  goods 
which were being carried in  the ship, and i t  was 
held th a t these words covered a state of th ings  
w h ich  d id  no t endanger or even delay her. The 
only difference between th a t case and the present 
is th a t there the im proper act was done, and the 
im proper condition of the  ship w ith  respect to  
the cargo supervened w h ile  the ship was on the 
voyage. H ere these th in gs  occurred before the 
ship set sail. Is  th a t a va lid  d is tin c tio n  P I. do 
not th in k  th a t th is  d is tinc tio n  was present to  the 
m inds o f those who prepared th is  contract. I f  
those who fram ed i t  had in tended to  draw  th is  
fine d is tin c tio n  between an im proper cond ition  of 
the ship w ith  respect to  the cargo before she set 
sail and a fte r she set sail, they w ou ld  have in tro 
duced words to  ind ica te  the d is tinc tio n . The 
case of a ship sent to  sea w ith  the hatches open 
has been discussed, and i t  is no t denied th a t, i f  
th a t were done, and the hatches were le ft  open, 
the weather be ing such th a t the act would not 
impede or endanger the ship, b u t would damage 
the  cargo, there w ould be im proper navigation  of 
th e  ship w ith  respect to  the cargo. W h a t is the 
difference between fa il in g  to  remedy th a t defect, 
and fa il in g  to  stop up the hole which was in  th is  
case le ft open in  the ship ’s side? The on ly d iffe r
ence I  am able to  see is, th a t in  the  one case the 
cause o f the  m ischief would be apparent, and in  
the  o ther i t  would not be so, w h ich  is equivalent 
to  saying th a t in  the one case there w ould be a 
negligent act, and in  the other there would n o t ; 
and therefore to  draw  th is  d is tin c tio n  w ou ld  be 
to  construe the te rm  “  im proper navigation  ”  as 
im p ly in g  and depending upon _ negligence. I  
agree, therefore, w ith  m y bro ther in  th in k in g  tha t 
the sending of th is  ship to  sea w ith  a hole in  her 
side was im proper navigation of the ship w ith  
respect to  the goods, and th a t there m ust be 
judgm ent fo r the p la in tiffs , w ith  costs.

Ju d g m e n t f o r  the p la in t i f f s .

Solic ito rs fo r  the p la in tiffs  and fo r the  defen
dants, G re go ry , B ow c liffes , B a w le , and Johnstone , 
fo r  H i l l ,  D ic k in s o n , L ig h tb o u n d , and D ic k in s o n , 
L iverpool.

W ednesday, Dec. 15,1886.
(Before W ills  and Grantham , JJ.)

W illiam s  v . T he B ritish  M arine  M utual I nsur
ance A ssociation L im ite d , (a )

M a r in e  in s u ra n c e — M u tu a l  a sso c ia tio n  — A n n u a l  
po lic ie s— F o r fe itu re  f o r  n o n p a y m e n t o f  c o n tr ib u 
t io n — S e t-o ff o f  c o n tr ib u t io n  a g a in s t loss.

B y  the ru le s  o f  a  m a r in e  in s u ra n c e  asso c ia tio n , the  
m em bers in s u re d  each o th e r’s sh ips  f r o m  no on  o f  
Feb. 20 i n  a n y  y e a r, o r  f r o m  the da te  o f  e n try _ o f  
a  vessel, u n t i l  no on  o f  Feb. 20 i n  the succeeding  
y e a r ; a n d  the m a nage rs  w ere  em pow ered to  levy  
c o n tr ib u t io n s  o f  o n e -fo u rth  p a r t  o f  the  es tim a ted  
a n n u a l p re m iu m  q u a r te r ly  i n  each y e a r, such  
p re m iu m s  o f  in s u ra n c e  to fo r m  a  f u n d  f o r  the  
p a y m e n t o f  c la im s  ; a n d  i f  a n y  m em ber s h o u ld  
re fuse  to  p a y  h is  c o n tr ib u t io n s  thereto , h is  respec
tiv e  sh ip  o r sh ips sh o u ld  cease to be in s u re d , a n d  
he sh o u ld  th e n ce fo rth  f o r f e i t  a l l  c la im s  i n  respect 
o f  a n y  loss.

O n the 5th  A p r i l  1881 a  loss in c u r re d  i n  the  
y e a r 1880-1 u p o n  a  sh ip  be lo ng in g  to the p la in t i f f ,  
a n d  in s u re d  i n  the asso c ia tio n , w a s  fix e d  by a n  
average a d ju s te r  a t  180L A  c a ll o f  411. 10s., 
m ade on  the p la in t i f f  on  the 5 th  M a y  1881 f o r  
the second q u a r te r  o f  1881-2, w as by m u tu a l  
consent set o ff a g a in s t the loss. O n the 13th  M a y  
1881 the  asso c ia tion  p a id  the p la in t i f f  1001. on  
f u r th e r  accoun t o f  the loss. O n the 23r d  Ju n e  
1881 a  c a l l  w as m a de  on the p la in t i f f  o f  
521. 16s. 8d ., a n d  on  the  5 th  J u ly  1881 a n o th e r  
c a l l  o f  311. 4s. The p la in t i f f  h a v in g  tendered  
the ba lance due f r o m  h im , the a sso c ia tio n  re fused  
to  accept i t ,  a n d  d u r in g  the pendency o f  a n  a c tio n  
to  recover the f u l l  a m o u n t o f  the tw o  ca lls  one 
o f  the p la in t i f f ’s sh ip  in s u re d  in  the asso c ia tion  
w as w h o lly  lost.

H e ld , on  case sta ted, th a t as the ca lls  w ere  i n  
respect o f  m a tte rs  re la t in g  to  the  1880-1 p o lic y , 
a n d  i t  w as  n o t show n th a t the y  w ere in  respect 
o f  h is  s h ip  in s u re d  as a fo re s a id , the p la in t i f f ’s 
s h ip  d id  n o t cease to be in s u re d , a n d  th a t he had  
n o t fo r fe i te d  h is  c la im  in  respect o f  the loss.

T his was a case stated fo r the opinion o f the court 
by an a rb itra to r, pursuant to  a submission entered 
in to  by the parties to  the action.

The case was, so fa r  as m ateria l, as fo llow s :—
Case.

1. The question in  th is  case is w hether M r. 
W illia m  H um phrey W illia m s  is en titled  to  re 
cover against the B r it is h  M arine M u tu a l I n 
surance Association under two polices o f insurance 
granted to  h im  by  the association on the h u ll 
and fre ig h t of the ship M a th ild e .

2. The association is a company lim ite d  by 
guarantee and registered under the Companies 
A c t 1862. I t  has no cap ita l d iv ided in to  shares.

3. M r. W illia m s  was, in  1880, a member of the 
association, and he had insured the re in  fo r  twelve 
months the h u ll and fre ig h t of tw o ships called the 
M a th ild e  and the O asis. A  loss am ounting to  
19?. 10«. was incurred  in  respect of the Oasis, and 
a loss, the am ount of which. was disputed, was 
also incu rred  in  respect of the M a th ild e .

4. B y  a submission, dated the 8th Dec. 1880, i t  
was agreed to  re fe r the question of the am ount 
of the  loss on the  M a th ild e  to  M r. R ichards, the 
average ad juster, and on the 5th A p r i l  1881 M r.

<«) Reported by Joseph Smith, Esq., Barrister-at-Law.
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Richards published his award fix in g  the amount
a t 1801.8s. 6d. _

5. In  the meantime, viz., on the 20th -beb. io o i,  
the  policies on the M a th ild e  expired, and there- 
upon M r. W illiam s  insured the vessel afresh in  
tho  association fo r  a fu r th e r period of twelve 
months, the h u ll fo r 6001. and the fre ig h t fo r  3001., 
the  prem ium s am ounting to  721. and 301. respect
fu lly . I t  is in  respect of these insurances th a t 
the present dispute has arisen.

6. B y  the rules of the association these p re 
m iums became payable in  fou r insta lm ents of 
251 10s. each on the 4 th  M ay 1881, 4th. A ug . 1881, 
4 th  Nov. 1881, and 4 th  Feb. 1882. B y  its  rules 
the association was en titled  to  draw  b ills  fo r  these 
insta lm ents in  advance, b u t i t  appeared th a t m 
practice the  acceptance of such d ra fts  was not 
insisted upon, and the members were allowed to  
pay in  cash i f  they preferred to do so.

7. On the 5th M ay 1881 the association sent to  
M r. W illiam s  a d ra ft fo r 411. 10»., which was 
intended to  represent the second quarte r’s pre
m ium  on the M a th ild e  (251. 10s.) and the second 
quarte r’s prem ium  (161.) on a fresh insurance of 
the Oasis. M r. W illia m s  d id  not accept th is  
d ra ft, and asked th a t the  amount m ig h t be set 
off against the 1801. 8s. 6d. due to  h im  under M r. 
R ichards’ award. N o objection was, in  the f irs t 
instance, taken by the association to  th is  course, 
and, indeed, i t  appeared tha t when d raw ing  fo r 
the f irs t quarte r’s prem ium s on the 1st M arch 
1881 a s im ila r set-off in  respect o f a sm all c la im  
then due under the  previous po licy  on the  O asis  
had been allowed by  the association.

8. On the 13th M ay 1881 the association paid 
to  M r. W illia m s  1001. on account of the sum 
found due to  h im  by M r. R ichards’ award.

9. On o r about the 23rd June 1881 a ca ll was 
made on the members of the association, and a 
d ra ft fo r  521. 16«. 8d ., M r. W illia m s ’ con tribu tion  
in  respect thereof, was on th a t day sent to h im  
fo r  acceptance according to  the provisions of 
ru le  4 indorsed on the policies. A n d  subsequently, 
viz., on o r about the 5 th  J u ly  1881, there became 
due from  M r. W illiam s  to  the association a sum 
o f 311. 4a. in  respect of a “  p ro tection  cla im  ”  on 
bo th  ships.

10. These tw o last-m entioned sums M r  .W illiam s 
also asked to  have placed against the balance s t i l l  
due to  h im  under the  award, and as they exceeded 
such balance by a few pounds he expressed his 
readiness and w illingness, and he was ready and 
w ill in g  to  pay the difference. The association, 
however, refused to  assent to  th is  course, ins is ting  
th a t bo th amounts, 521. 16s. 8d. and 311.4s., should 
be pa id  fo r th w ith  w ith o u t deduction, and on the 
11th J u ly  1881, a w r it  was issued to  recover the 
same. In  the  action so commenced the association 
also sought to  recover the fu l l  am ount of the 
d ra ft fo r  411. 10s. m entioned in  paragraph 7 
hereof, as also 121. 17s. 2d. the amount of certa in  
“  po licy charges ”  w h ich  the  association had pre
v iously  represented to  M r. W illiam s  as being due 
not to  i t  b u t to  a M r. Evans, who acted as its  
agent.

11. W h ile  the above-mentioned action was 
pending, viz., on the 3rd Oct. 1881, the M a th ild e  
was to ta lly  lost. The association refused to  meet 
any cla im  in  respect o f the said loss, e ither fo r  
h u ll o r fre ig h t, a lleg ing  th a t M r. W illia m s ’ omis
sion to  pay the amounts claim ed of h im  as afore
said exempted the association fro m  l ia b i l i ty  by

v ir tu e  of the provisions of the  5 th  ru le  indorsed 
on the policies.

12. The question fo r  the  op in ion of the cou rt was 
whether, under the  circumstances aforesaid, the 
5 th  ru le  applies so as to  exempt the  association.

The fo llow ing  rules of the association became 
m ateria l in  the course of the  a rg u m e n t:

2. That the members of this class shall severally and 
respectively, not jo intly or in partnership, nor the one 
for the other of them, but each only m his own name, 
insure each other’s ships, or shares of ships, from noon 
of the 20th day of Feb. 1881, or from the date of entry of 
each vessel respectively, un til noon of the 20th day ot 
Feb. then next, and from that time un til noon of the 20th 
day "of Feb. in the next succeeding year, and so on from 
year to year, unless notioe to the contrary be given as 
hereinafter mentioned, against all losses, perils, and 
damages of what nature or kind soever, which may be 
sustained or received by their respective ships, or caused 
or done by them to any other ship or oraft, except tor 
personal in jury, loss of life, or when on the voyages, m 
the trades, or under the circumstances hereinafter par
ticularly excepted.

4 The managers are hereby empowered to levy con
tributions of one-fourth part of the estimated annual 
premium, which shall be drawn for at two months date 
from 1st March, June, September, and December m each 
year, such premiums of insurance to form a fund for the 
payment of claims. Provided always, that i f  the losses 
and expenses exceed the amount of premiums so rea ised, 
the deficiency shall be made good by an additional per
centage on the premiums, to be drawn for as the com
mittee may determine. But should the _ premiums_ so 
realised exceed the losses and expenses incurred, then 
the surplus to be proportionately returned.

5. That the managers’ drafts on any member of this 
class for his proportion of the annual estimated premium, 
and for any additional percentage thereon, shall be duly 
accepted and punctually paid when due; and it  any 
member shall neglect, omit, or refuse to accept any such 
drafts, or to pay his contributions thereto, his respective 
ship or ships shall cease to be insured in or by this class, 
and he shall thenceforth forfeit a ll claims for or m 
respect of any loss or average under his policy or policies 
effected therein, and the managers are hereby authorised 
and empowered to sue for the amount due from any 
defaulting member, and i f  not recovered the loss shall be 
borne proportionately by a ll the members.

19. That in case of loss, the owner shall be liable lor 
the amount of estimated annual premium, also additional 
per centages (if any) from date of entry to date of loss, 
but i f  the loss occurs before the 20th August, or within 
six months of the date of entry, he shall be liable for the 
annual premium only ; in case of sale, the policy may be 
transferred w ith the consent of the managers, or the 
owner released from further liab ility  by an equitable 
arrangement. In  the settlement of claims the managers 
may retain a sum equal to a year’s estimated call, to 
meet any further demands.

F re n c h , Q.C. fo r the p la in t if f.
F a m e s  fo r  the defendant company.
W ills , J.— The action in  w h ich  th is  special 

case is stated is b rough t by M r. W ill ia m  
H um phrey W illia m s  against the B r it is h  M arine  
M u tu a l Assurance Association, o f w h ich  he was 
a member, and in  w h ich  his vessel M a th i ld e  was 
insured, to  recover in  respect of the to ta l loss of 
th a t vessel w h ich  occurred on the  3 rd  Oct. 1881. 
T h is  question m ust c learly  depend upon the con
tra c t between the parties, and to  ascertain w hat 
uhat was one m ust look a t the po licy, and at the 
po licy alone. T ha t document says th a t the p la in 
t i f f  is insured on the  M a th ild e  in  accordance 
w ith  the rules, conditions, and regulations annexed 
thereto, w h ich  by m utua l agreement are to  fo rm  
p a rt o f and be or the same force and effect as i f  
inserted in  the body o f the document. The f irs t 
question raised is upon the second of these rules, 
and is w hether the  transactions o f insurance o f
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each separate year are to  be trea ted w ith  o r w ith 
ou t reference to  the transactions o f any o the r 
year. The 2nd ru le  says th a t “ the  members 
o f the club sha ll severally and respectively, not 
jo in t ly  o r in  pa rtnersh ip , nor the one fo r the 
o ther o f them, b u t each on ly  in  h is own name, 
insure each other’s ships, o r shares of ships, from  
noon of the  20th Feb. 1881, o r from  the  date of 
en try  o f each vessel respective ly, u n t il noon of 
the  20th Feb. then next, and from  th a t tim e u n t il 
noon o f the 20th Feb. in  the next succeeding 
year, and so on from  year to  year unless notice to  
the  con tra ry  be g iven .”  I  do no t see th a t there 
is any roorn fo r  substantia l doubt as to  the con
s tru c tio n  o f th is  ru le . The card ina l th in g  to  be 
observed is th a t the  insurance is in tended to be a 
m u tua l insurance, and I  cannot th in k  th a t i t  
w ou ld  be m u tua l unless each year is dealt w ith  
separately and by itse lf. A s a ll the policies come 
to  an end on the  20th Feb. in  each year, the 
persons en te ring  fo r the succeeding year m ay be 
an en tire ly  d iffe ren t set of persons. They are o f 
course in  a ll p ro b a b ility  nearly  the same, bu t 
s t i l l  i t  is  possible th a t there m ig h t be a 
ve ry  great change, and the  insurance would 
consequently cease to  be m u tua l unless the 
transactions o f each year were separate, g iv in g  
rise  to_ a separate set o f accounts, to  be 
dealt w ith  apart from  the accounts o f other 
years. M any passages in  the rules show th a t th is  
was the in te n tio n  of the parties. The 2nd 
clause shows th a t the  policies are to  come to  an 
end every 20th Feb., and then the 4 th  clause 
provides th a t “  the managers are hereby em
powered to levy  con tribu tions  o f one-fourth  pa rt 
o f the  estim ated annual prem ium , wh ich shall be 
draw n fo r a t two m onths date from  the 1st M arch, 
June, September, and December, in  each year, 
such prem ium s of insurance to  fo rm  a fu n d  fo r the 
paym ent o f claims, prov ided always th a t i f  the 
losses and expenses exceed the am ount of p re
m ium s so realised the deficiency sha ll be made 
good by an add itiona l percentage on the prem ium s, 
to  be draw n fo r  as the com m ittee m ay determ ine, 
b u t should the prem ium s so realised exceed the 
losses and expenses incu rred  then the surp lus to 
be p ropo rtiona te ly  re tu rned .”  I t  is clear tha t the 
“ p re m iu m s”  mentioned in  th a t clause are not 
prem ium s in  the o rd in a ry  sense o f the word, and 
th a t the foundation of the  con tract is no t the 
paym ent of a prem ium , b u t an agreement th a t 
each m ember should bear his a liquo t share of the 
losses o f the  year covered by the po licy. The 
provis ions o f th is  4 th  clause indeed, are, in  m y 
judgm ent, ca re fu lly  fram ed so as to  app ly to  each 
year by  itse lf, and make its  transactions separate. 
I t  provides tha t, i f  the losses and expenses exceed 
the  am ount o f prem ium s so realised— th a t is, the 
am ount o f the  o r ig in a l estim ate o f the  losses and 
expenses, fo r  the phrases “  estim ated losses ”  and 
j  e5^lma*e<̂ .Prem i um  ”  are synonymous— then the 
deficiency is to  be made good by an add itiona l 
percentage on the prem ium s, and i f  the estimated 
p rem ium  exceeds the  losses, then the surp lus is 
to  be returned. T ak in g  a ll these clauses together, 
iv. ^  m ' n<̂ . clear th a t the parties meant 
th a t the transactions o f each year should stand 
on th e ir  own foo ting , and th a t the  accounts should 
be ad justed on th a t basis. The 19th clause also 
is im p ortan t, and po in ts in  the same d irection .
I t  provides th a t in  case o f loss, the  owner sha ll 
be liab le  fo r  the  am ount o f estim ated annual

[Q .B . D iv .

prem ium , also add itiona l percentage ( i f  any) from  
date of e n try  to date of loss, bu t i f  the loss occurs 
before the  20th Aug., o r w ith in  six m onths of the 
date o f en try , he shall be liab le  fo r  the an im al 
p rem ium  only, and in  the  settlem ent o f claims 
the manager m ay re ta in  a sum equal to a 
year’s estim ated ca ll to  meet any fu r th e r  
demands.

Now, a lthough th is  is a lim ite d  l ia b i l i ty  com
pany, and therefore there  is a r ig h t  of action 
between the company and each insurer, I  
cannot see any d iff ic u lty  in  ad ju s ting  th e ir  r ig h ts  
under th is  con tract. A p p ly in g  the 19th ru le  to  
the present case, is there any defence to the 
action p I n  the course o f the year, extending 
fro m  the 20th Feb. 1880 to  the 20th Feb. 1881, 
in  w h ich  year M r. W illia m s  was a member of thé 
defendant association, and had insured there in  
h is  vessel M a th ild e ,  a loss was in cu rred  upon th a t 
ship, the am ount of w h ich  was disputed, and i t  
was thereupon re fe rred  to an average adjuster, 
who, on the 5 th  A p r i l  1881, fixed i t  a t 1801. 8s. 6d. 
T h is  am ount was due in  respect o f the year 1880-1, 
and was to be satisfied out o f the con tribu tions of 
5 ® ® ^ ®  b)r th a t year, and from  no o ther source. 
Ih e  ad justm ent, however, was no t made u n t i l  the 
oth A p r i l  1881, and on the  5th M ay 1881 a ca ll of 

10s- was^ made by  the association on M r. 
W illiam s, w hich, i t  is said, was in tended to  repre
sent the second quarte r’s prem ium  fo r  1881-2 on 
the M a th i ld e , and on another ship be longing to  
M r. W illiam s, also insured in  the association, and 
i t  would seem th a t the  company allowed M r. 
W illiam s  to  tre a t tha t as a set-off against the sum 
due fro m  the company to  h im — a ve ry  harmless 
course, because otherwise M r. W illia m s  would 
on ly  have had to  pay the am ount in to  the coffers 
of the company w ith  one hand and to  receive i t  
back w ith  the ocher. T h a t ca ll then was settled. 
On the 13th M ay 1881 the association pa id  M r. 
W illia m s  1001. on account of the sum  due to him . 
Then on the 23rd June 1881 another ca ll was 
made upon h im  by the association fo r  521. 16s. M .  
I t  is no t stated in  the case in  respect o f w hat th is  
ca ll was made, bu t i t  is now stated by counsel 
th a t i t  was in  respect o f losses fo r the year 1880-1. 
A  c o n trib u tio n  therefore is asked o f h im  in  
respect of the  losses o f th a t year, and he desires 
to  set o ff a loss o f the same year. A s fa r  as I  can 
see he is pe rfectly  at lib e r ty  to  do so, and I  can
no t conceive on w hat g round i t  can be contended 
th a t he is not. On the 5 th  J u ly  1881 another ca ll 
was made on the p la in t if f  fo r  311. 4s., and both 
these las t cla im s he asked to  have placed against 
the  balance s t i l l  due to  h im  under the  award, and 
as they exceeded such balance by a few pounds he 
expressed his readiness and w illingness, and was 
ready and w ill in g  to  pay the  difference. The' 
association, however, refused to  assent to  th is , 
and on the  11th J u ly  issued a w r i t  to  recover 
both the 521. 16s. 8d. and the  311. 4s., and also 
the am ount o f 411. 10s. called on the  5 th  May, 
and the  M a th ild e  having been to ta lly  los t on the  
3 rd  Oct. 1881, d u rin g  the  pendency o f the  
action, they now refuse to  meet any cla im  in  
respect o f th a t loss on the ground th a t the p la in 
t i f f  hav ing  refused to  pay his con tribu tions, the  
M a th i ld e  has, by the  operation o f the 5th ru le , 
ceased to be insured, and the p la in t if f  has fo r
fe ited  a ll c la im  in  respect of her loss. N ow  the 
5 th  ru le  provides th a t the  managers’ d ra fts , o r 
any m em ber’s fo r  his p ro po rtion  o f the  annual



MARITIME LAW CASES. 137
Q.B. D iv .] Sm it h , E dwards, and  Co. v . T regarthen .

estim ated prem ium , and fo r  any add itiona l per
centage thereon, sha ll be du ly  accepted and punc
tu a lly  pa id  when due, and i f  any member shall 
neglect, om it, or refuse to  accept any such 
dra fts, o r to  pay his contribu tions thereto, 
his respective ship o r ships shall cease to be in 
sured, and he shall thenceforth  fo r fe it  a ll claims 
fo r o r in  respect of any loss or average under his 
po licy . B u t the calls m entioned were no t neces
s a rily  in  respect o f the  M a th ild e ,  and I  see no th ing  
in  the case to  show th a t they were so ; bu t, in  
order to  b r in g  the p la in t if f  and his vessel w ith in  
the operation of the  5th rule, i t  m ust be shown 
th a t there was a de fau lt in  respect of th a t ship, 
and its  r ig h t  and lia b ilit ie s  m ust no t be m ixed 
up w ith  th a t o f any o ther ship. B y  the ru le  a 
fo rfe itu re  is on ly  to  take place as to  a pa rticu la r 
ship where there is a de fau lt in  paym ent w ith  
respect to  th a t p a rtic u la r ship, otherw ise there 
would be no m eaning given to  the  word “ respec
tive .”  There is no th ing  here to  show th a t the  sm all 
am ount w h ich  was le ft  due by the p la in t if f  on the 
5 th  J u ly  was not in  respect o f some other ship, 
and the person re ly in g  upon the fac t th a t i t  was 
not so m ust establish it .  I n  m y opin ion i t  is not 
shown th a t the  p la in t if f  was in  de fau lt in  his con
tr ib u tio n s  w ith  respect to  th a t ship. I f  I  am 
w rong in  saying th a t the  fo rfe itu re  applies to  a 
pa rticu la r ship on ly, and if ,  according to the tru e  
construction o f the 5 th  ru le, there is a fo rfe itu re  
in  respect o f a ship in  case a member is in  defau lt 
in  respect of o ther ships, I  th in s  th a t the proper 
inference o f fac t to  be drawn from  the facts as 
stated is th a t the p la in t if f  was w illin g  to pay the 
am ount w h ich  was due on the  balance o f the 
account, and w ou ld  have paid i t ,  b u t th a t the 
defendant company agreed to  waive the fo rm a lity  
of a tender and to  tre a t w hat took place as a 
tender, ta k in g  th e ir  stand upon th e ir  r ig h t  to 
make the p la in t if f  pay the  whole o f the  con trib u 
tions levied. I  am of op in ion th a t the M a th ild e  
d id  no t cease to  be insured, and th a t there was no 
fo rfe itu re . The p la in t if f  is  there fore en titled  to 
judgm ent.

Grantham , J.— I  am o f the same opinion, and I  
have no doubt th a t the  p la in t if f  is en titled  to  re
cover in  respect o f th is  loss. The argum ent re lied 
upon by  M r. Barnes, th a t each year’s accounts 
m ust be considered separately, has considerable 
we ight, b u t I  re ly  upon the fac t th a t no th ing  
Was le ft  undone by  the  p la in t if f  w h ich  entitles 
the defendants to  say th a t a fo rfe itu re  has been 
incu rred  by h im . In  the  case the calls upon the 
p la in t if f ’s tw o  ships are m ixed up, bu t, as fa r  as 
the M a th ild e  is concerned, i f  we take the calls 
upon th a t vessel on ly, the  association actua lly  had 
money in  hand, and i t  is ve ry  s ta rt lin g  if, under 
these circumstances, he is to  be to ld  th a t no set
off can be allowed. I  th in k  th a t the p la in t if f  is 
en titled  to  say th a t he has pa id or tendered a ll 
bis con tribu tions, and th a t no fo rfe itu re  has been

J u d g m e n t f o r  the  p la in t i f f .

Solicitors fo r  the p la in t if f,  W yn n e , H o lm e , and 
W ynne , for F o rs h a w  and H a w k in s ,  L iverpool.

Solicitors for the defendants, S tocken  and Ju p p .
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M o n d a y , J u n e  13,1887.
(Before D ay  and "Wills , JJ.)

Sm it h , E dwards, and  Co. v . T regarthen . (a )
B i l l  o f  la d in g — N o n -d e liv e ry  o f  ca rgo— D am a ges  

— B i l l  o f  L a d in g  A c t  1855— 18 &  19 V ie t. c. I l l ,  
8. 3.

T h e  d e fe n d a n t, the m a s te r o f  a  vessel m  the co tton  
t ra d e , s igne d  a  h i l l  o f  la d in g  f o r  400 bales o f  
co tton  s a id  to  be sh ip p e d  on  b o a rd  th a t  vessel, 
th e n  ly in g  i n  a  p o r t  o f  the U n ite d  S ta tes a n d  
b o u n d  f o r  L iv e rp o o l. _ T h e  b i l l  o f  la d in g  w as  i n 
do rsed over to  the p la in t i f f s ,  w ho  c a r r ie d  on  th e ir  
business i n  L iv e rp o o l. W h e n  the  vessel a r r iv e d  
a t L iv e rp o o l, o n  the  2 6 th  Oct. 1885, she w as  
f o u n d  to have on  b o a rd  o n ly  165 bales o f  cotton-, 
a n d  th e  d e fe n d a n t in fo rm e d  the  p la in t i f f s  th a t  
a n o th e r s h ip  w o u ld  a r r iv e  i n  a  fe w  d a y s  w i th  the  
re m a in d e r o f  the bales. T h e  second s h ip  w i th  
235 bales a r r iv e d  o n  the 29 th  Oct. T h e  p la in t i f f s  
accepted the  bales o f  co tton  o n  b o a rd  bo th  sh ip s . 
The p r ic e  o f  co tton  f e l l  between 2 6 th  a n d  2 9 th  
Oct. 1885. The p la in t i f fs  a f te rw a rd s  b ro u g h t a n  
a c tio n  i n  the C o u n ty  C o u r t a t  L iv e rp o o l a g a in s t  
the m a s te r o f  the vessel to recover, o n  the g ro u n d  
o f  n o n -d e liv e ry  o f  the  400 bales o f  co tton , the  

f a l l  i n  the m a rk e t p r ic e  between the  2 6 th  a n d  
the 2 9 th  Oct. 1885. T h e  C o u n ty  C o u r t Ju d g e  
gave ju d g m e n t f o r  th e  p la in t i f f s  f o r  the  a m o u n t  
c la im e d . T h e  d e fe n d a n t appealed.

H e ld , th a t  the C o u n ty  C o u r t ju d g e  w a s  r ig h t ,  a n d  
the p la in t i f f s  w ere e n t it le d  to recover the  loss 
caused by the f a l l  i n  the v a lu e  o f  the ca rgo  as 
dam ages f o r  n o n -d e liv e ry .

T his was an appeal, by way o f m otion fo r  a new 
tr ia l,  from  the judgm en t o f the  C ounty C ourt o f 
L ive rpoo l in  favour o f the  p la in tiffs , who were 
indorsees o f a b i l l  o f la d in g  fo r  400 bales o f 
cotton signed by  the defendant, the  m aster o f 
the  vessel on board w h ich  the b i l l  o f lad ing  said 
they were shipped.

The defendant was m aster o f the steamship 
the C a rb is  B a y ,  which, in  September 1885, was 
ly in g  in  the  po rt o f W ilm in g to n  in  the  U n ited  
States.

On the 25th Sept. 1885, the  defendant signed 
the fo llow ing  b i l l  o f lad ing  :

Shipped in good order and condition on board the 
British steam vessel the Carbis Bay, whereof J. D. 
Tregarthen is master, now lying at the port of W ilming
ton, North Carolina, and bound for Liverpool, four 
hundred bales of cotton, being marked and numbered as 
in margin, and are to be delivered in like order and con
dition at the port of Liverpool.

This b i l l  o f lad ing  was indorsed over to  the 
p la in tiffs .

W hen the bales came to  be p n t on board, the 
defendant, as m aster, said th a t 235 o f the bales 
could go by another vessel, named the W y lo . They 
were shipped on board, and fo r these 235 bales 
another b i l l  o f lad ing  was signed by  the captain 
o f th a t vessel, w h ich was a fte rw ards also indorsed 
over to the p la in tiffs .

The C a rb is  B a y  a rrived  in  L ive rpoo l on the 
26th Oct. 1885, and the defendant in fo rm ed the 
p la in tiffs  th a t the W y lo  would a rrive  in  a few 
days.

The W y lo  a rr ived  on the  29th Oct. The p la in 
t iffs  accepted the 235 bales and the  165 bales in  
respect o f the 400 bales m entioned in  the b i l l  o f

T
(®) Reported by W. P. Eversley, Esq., Barrister-at-Law.

V ol. V I . ,  N . S.
¥



138 MARITIME LAW CASES.

Q.B. D iv .]  B e  B runo, Su v a , and Son ; E x  p a r te  F rancis and Co. L im ite d . [ I n B a n k .

lad ing. There was a fa l l  in  the  p rice  o f cotton 
between the 26th and 29th Oct. 1885.

Some tim e  afterw ards the p la in t if f  b rough t an 
action  in  the  C ounty C ourt of L ive rp oo l to  re 
cover the fa l l  in  the m arke t p rice  o f co tton  
between the 26th and 29th Oct., on the ground 
th a t there had been a fa ilu re  to de live r the cargo 
in  accordance w ith  the term s o f the  b i l l  o f 
lading.

The C ounty C ourt judge  gave judgm en t fo r  
the p la in t i f f ; the defendant appealed.

B y  18 &  19 V ie t. c. I l l ,  s. 3 :
Every b ill of lading in  the hands of a consignee or 

indorsee for valuable consideration representing goods to 
have been shipped on board a vessel, shall be conclusive 
evidence of such shipment as against the master or other 
person signing the same, notwithstanding that such goods 
or some part thereof may not have been so shipped, unless 
such holder of the b ill of lading shall have had actual 
notice at the time of receiving the same, that the goods 
had not been in fact taken on board. Provided that the 
master or other person so signing may exonerate himself 
in  respect of such misrepresentation by showing that i t  
was caused without any default on his part, and wholly 
by the fraud of the shipper, or of the holder, or some 
person under whom the holder claims.

Cohen, Q.C. (S h a n d  w ith  h im ) fo r  the  de
fendant.— The C ounty C ourt judge  was w rong in  
ho ld ing  th a t there was non-de livery in  po in t o f 
law  by  the  de fendant; and th a t the  p la in tiffs  
were en titled  to  recover as damages the fa ll o f the 
price  o f cotton between the 26th and 29th Oct. 
1885. Th is is a mere case o f delay in  de live ring  
the  ca rg o ; and i t  has been settled th a t the loss of 
m arke t resu ltin g  the re from  is too remote a 
consequence to  be considered as an element of 
dam age:

The Parana, 36 L. T. Rep. N. S. 388; 3 Asp. Mar. 
Law Cas. 220, 399 ; 2 P. Div. 118 ;

The Netting H ill,  5 Asp. Mar. Law Cas. 211; 51 
L. T. Rep. N. S. 66; 9 P. Div. 105.

The p la in tiffs  accepted these goods, and so are no t 
en titled  to  damages on such a basis. [D ay, J.—  
There was a clear r ig h t  o f action on the  26th 
Oct. fo r  non-delivery, w h ich  is no t los t by subse
quent acceptance. The damages w ould  be the 
value o f the goods in  the m arke t.] The p la in 
t if fs  waived th a t by accepting the goods.

P ic k fo rd ,  fo r  the p la in tiffs , was no t called upon.

D ay , J.— I  am o f op in ion th a t the C ounty C ourt 
judge was r ig h t. The goods in  th is  case were 
said to  be shipped on board the C a rb is  B a y ;  
b u t on her a rr iv a l a t the p o rt of destination the y  
were found no t to  be on board. The defendant, 
the  capta in  o f th a t vessel, is estopped from  deny
in g  th a t they were on board by  h is having signed 
b ills  o f la d in g  to  the effect th a t they were on 
board. I t  was known w hat the m arke t value o f 
the  goods a t the date o f the  a rr iv a l o f the C a rb is  
B a y ,  and th a t was the  measure of damages. N o  
doubt afterwards the  rem ainder o f the goods was 
b rough t by another ship, the W y lo , and tendered 
to  the p la in tiffs , the indorses of the b ills  o f lad ing, 
fo r  w hat they were w orth . The p la in tiffs  accepted 
them, and to th a t extent the c la im  fo r  damages 
m ay be reduced, bu t the o r ig in a l r ig h t  to  m ain
ta in  the  action rem ains in  fu ll force.

W ills , J.— I  am o f the same opin ion. U nde r 
the A c t  o f Parliam ent, we are bound to  assume a 
state o f th ings  w h ich  d id  no t e x is t ; we are bound 
to  tre a t the m a tte r as though the goods were a ll 
shipped on board the  C a rb is  B a y . B u t on the 
a rr iv a l o f th a t ship, she is found not to  have the

goods on board, and a t th a t m om ent a r ig h t  o f 
action fo r  non-delivery o f the  goods enures to  
the holders of the b ills  o f lading. W hat takes 
place afterw ards between the p la in tiffs  and de
fendant m ig h t have taken place in  accord and 
satisfaction of the o rig in a l cause of action, b u t 
the re  m ust have been an agreement to  th a t effect. 
The de live ry  ex the  W y lo  is  no t de live ry  ex the 
C a rb is  B a y ; and the on ly  resu lt o f the subse- 

uent transactions between the parties is the re- 
uc tion  of damages. The cases in  w h ich  the 

goods had been ac tu a lly  shipped on board, b u t 
were a long tim e  on the  voyage are d iffe ren t, be
cause there  was never a r ig h t  o f action fo r  non
de live ry, b u t on ly fo r delay. ^ i m  d ism isse d .

Solic ito rs fo r  the  p la in tiffs , F ie ld ,  Boscoe, and 
Co., fo r  B a te so n  and Co., L iverpool.

S o lic ito rs fo r the defendant, G re g o ry , B o w -  
c liffes , and Co., fo r H i l l ,  D ic k in s o n , and Co., L iv e r
pool.

Q U E E N ’S B E N C H  D IV IS IO N , I N  
B A N K B U P T C Y .

M a rc h  19 a n d  A p r i l  6,1887.
(Before Cave , J.)

B e  B runo, Sil v a , and Son ; E x  p a r te  F rancis 
and Co. L im it e d , (a)

S toppage  i n  t r a n s itu — E n d  o f  t r a n s i t— P u rch a se  by  
a g e n t i n  E n g la n d  f o r  fo r e ig n  p r in c ip a l— D e 
liv e r y  o n  p r in c ip a l ’s vessel— M a te ’s re ce ip ts—  
B a n k ru p tc y .

B .  a n d  S ., a c t in g  as agents i n  E n g la n d  f o r  a  fo r e ig n  
p r in c ip a l ,  p u rc h a s e d  f r o m  F .  a n d  Co., i n  E n g 
la n d , cem ent f o r  the  N e w  Y o rk  m a rk e t ;  the  
cem ent w as  o rde re d  to  be sen t a lo n g s id e  a  vessel 
w h ic h  B . a n d  S . h a d  p u rc h a s e d  f o r  th e ir  p r in c i 
p a l,  a n d  w a s  sh ip p e d  o n  b o a rd  th a t vesse l;  m a te ’s 
re ce ip ts  f o r  the  cem ent w ere ta ke n  by F .  a n d  Co. 
a n d  h a n d e d  on  to  B .  a n d  S ., w ho  exchanged th e m  

f o r  b i l ls  o f  la d in g  i n  w h ic h  B . a n d  S . w ere s ta ted  
to  be the s h ip p e rs , a n d  w h ic h  m a de  the  goods 
d e live ra b le  to the o rd e r o f  B .  a n d  8 .  B .  a n d  S. 
gave a l l  necessary d ire c t io n s  as to  the  d e s tin a tio n  
o f  the  goods a n d  the s a i l in g  o f  the  vessel. W h ile  
the  vessel w a s  o n  i t s  w a y  to  N e w  Y o rk , B . a n d  
8 .  became b a n k ru p t, a n d  F .  a n d  Co. c la im e d  as  
u n p a id  vendors  to  stop  the  cem ent i n  t ra n s itu .  
F .  a n d  Co. kne w  n o t o n ly  th a t  the vessel belonged  
to  B . a n d  S .’s p r in c ip a l ,  b u t a lso  th a t the cem ent 
w as bough t by B . a n d  8 .  f o r  th a t p r in c ip a l .

H e ld ,  th a t F .  a n d  Co. ivere n o t e n t it le d  to s top the 
cem ent i n  t ra n s itu .

T his was a m otion on beha lf of Messrs. F rancis  
and Co. fo r  a declaration th a t they were on the 
2nd M arch 1885 en titled  to  stop i n  t r a n s i tu  2225 
barre ls of P o rtland  cement.

Messrs. F rancis  and Co. were cement m anu
factu re rs  c a rry in g  on business a t V auxha ll.

In  the la tte r  p a rt o f the  year 1884 Messrs. 
B runo, S ilva, and Son, who were m erchants 
c a rry in g  on business in  the c ity  o f London, and 
ac tin g  as agents fo r a M r. B urm ester, a m erchant 
at Oporto, bought o f F rancis  and Co. the cement 
in  question.

The cement was stated to  be requ ired fo r  the 
New  Y o rk  m arket.

On the 1st Dec. B runo, S ilva , and Son and
( a )  Reported by J. E. Vincent, Esq., Barrister-at-Law.
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Francis and Co. m et aDd agreed upon the term s 
of the  purchase, and B runo, S ilva, and Son then 
in fo rm ed Francis  and Co. th a t the cement was 
to  be shipped in  a vessel th a t B runo, S ilva, and 
Son were then purchasing on behalf of th e ir  
p rinc ip a l abroad, and which was then ly in g  in  the 
W est In d ia  Docks.

E a r ly  in  Jan. 1885 the vessel was so purchased 
by  B runo, S ilva, and Son fo r  M r. B urm ester, th e ir  
p rin c ip a l abroad.

B runo, S ilva, and Son thereupon ins truc ted  
F rancis  and Co. to  send the cement alongside 
the vessel. The cement was sent by F rancis  
and Co. alongside the  vessel then load ing in  
the W est In d ia  Docks, and was d u ly  shipped 
on board.

Francis  and Co. knew  no t on ly  th a t the 
vessel belonged to  B urm ester, b u t also th a t 
the cement was bought by  B runo, S ilva, and 
Son fo r h im . M ate ’s receipts fo r  the goods 
as shipped were in  due course g iven by  the 
mate to  Francis and Co.’s ligh te rm en, and sub
sequently handed by  Francis and Co. to  B runo, 
S ilva, and Son.

B runo, S ilva, and Son gave a ll necessary d irec
tions to  the m aster o f the ship as to  the  rece ipt 
o f the  goods, the  sa iling  of the  vessel, and her 
destination.

B il ls  of lad ing  m ak ing  the cement deliverable 
a t N ew  Y o rk  to  th e ir  order, and in  w h ich  they 
Were described as shippers, were taken by  Bruno, 
S ilva, and Son, and dated 12th Jan. 1885.

The vessel sailed in  due course to  New  Y o rk  
w ith  the cement on board.

On the 14th Feb., w h ile  the  vessel was on her 
voyage, and w h ile  Francis and Co. were s t i l l  u n 
paid, B runo, S ilva, and Son became bankrup t.

F rancis and Co. thereupon cla im ed as unpaid 
vendors to  exercise th e ir  r ig h t  to  stop the cement 
i n  t ra n s itu .

On the 2nd M arch 1885 i t  was arranged, w ith  
the sanction o f the offic ia l receiver, th a t instead 
of stopp ing the de live ry  o f the cement a t New 
Y o rk , F rancis  and Co. should be considered as 
hav ing  exercised any r ig h t  of stoppage i n  
t r a n s itu  to  w h ich  they were then en titled .

A n d  th is  was a m otion  by F rancis  and Co. to  
declare th a t they were so e n title d  to  exercise 
th e ir  r ig h t  o f stoppage i n  t r a n s itu  on the 2nd 
M arch  1885.

M y b u rg h , Q.C. and N ic o l l  fo r the applicants.—  
The question is, was the re  an actua l de live ry  to 
B runo, S ilva, and Son, o r a constructive  de live ry  
on lyp  W as the  destina tion  N ew  Y o rk  o r L o n 
don? The destina tion  is the place where the 
goods are to  be sent to  by  the  vendor, and here i t  
was fixed by B urm este r as New  Y o rk . W e are to  
ship the goods. The rea l question is, are the  
goods de livered to  a person to  pass them  on P as, i f  
so, the  tra n s itu s  is no t a t an end. O u r d irec
tions were th a t the  goods were to  be sent on board 
fo r  shipm ent and no t to  be kep t there. I n  Ben
ja m in  on Sale, 3 rd  ed it., p. 832, i t  is stated, “  th a t 
the question and the sole question fo r  de term in- 
ln g w hether the  tra n s itu s  is ended is, in  w hat 
capacity the goods are he ld by h im  who has the 
custody? Is  he the  buye r’s agent to  keep the 
goods P o r the  buyer’s agent to  fo rw a rd  them  to  
the destina tion  in tended a t the tim e  the goods 
Were p u t in  tra n s it P ”  T h is  is no t a case o f a 
de live ry  o f goods to  a purchaser’s own ship.

[C ave, J .— Could you have compelled the  m aster 
to  hand you b ills  o f la d in g  P] Yes. They cited 

Ex parte Rosevear Clay Company, 4 Asp. Mar. Law 
Cas. 144; 40 L. T. Rep. N. S. 730; 11 Ch. Div.

Rerndtson v. Strang, 19 L. T, Rep. N. S. 40 ; 3 Mar.
Law Cas. 0. S. 154; L. Rep. 3 Ch. App. 588; 

Turner v. Trustees of Liverpool Docks, 6 Ex. 543 ; 
Schotsman v. London and Yorkshire Railway Com

pany, 2 Mar. Law Cas. O. S. 485; 13 L. T. Rep. 
.N. S. 733; L. Rep. 2 Ch. App. 332;

Kemp v. Falk, 47 L. T. Rep. N. S. 454 ; 5 Asp. Mar.
Law Cas. 1; 7 App. Cas. 573;

Ex parte Golding, 42 L. T. Rep. N. S. 270: 13 Ch. 
Div. 628.

B o w en  R o w la n d s , Q.C. and L in k la te r  fo r  the 
trustee.— I t  is clear th a t here there was an actual 
de live ry  by  F rancis  and Co. T h e ir in te n tio n  was 
to  pa rt w ith  the  goods. The tra n s it was over 
before M arch. The second destina tion means th a t 
you m ust g ive no t on ly  the name of the  place to  
which, b u t also the  name o f the person to  whom 
goods are to  be s e n t; and E x  p a r te  M i le s ;  
R e  Isa a cs  (15 Q. B. D iv . 39) shows th a t the 
mere fac t th a t the  seller knows to  w hat place the 
goods are go ing does not make th a t place the 
place of destination. E ve ry th in g  shows th a t the 
vessel was the  place o f destination. W h ile  the 
goods were w ith  the ligh te rm a n  no doubt they 
could have been stopped.

M y b u rg h , Q.C. in  rep ly .— W e were bound to  
de live r the goods in to  the  vessel to  be carried  on, 
and the y  accepted them  to  be shipped to  New

^ r° r k" Gu/r. ad v . v u lt .

A p r i l  6.— Cave , J.— In  th is  case a m otion  was 
made on behalf o f F rancis  and Co. L im ite d  fo r  a 
declaration th a t they were, on the 2nd M arch  1885, 
en title d  to  stop i n  t r a n s i tu  2225 barrels of cement, 
under the fo llow ing  circum stances: I n  1884 
B runo, S ilva, and Son, merchants in  London, 
acting  as agents o f M r. Burm ester, a m erchant o f 
Oporto, bought o f Francis and Co., cement 
m anufacturers a t V auxha ll, the cement in  ques
tion , w h ich  was stated to  be wanted fo r  the New 
Y o rk  m arket, and when the term s of purchase 
were agreed upon B runo, S ilva, and Son in fo rm ed 
F rancis  and Co. th a t the cement was to  be shipped 
in  a vessel then ly in g  in  the W est In d ia  Docks, 
and w hich they were then purchasing on behalf of 
th e ir  p rin c ip a l abroad. I n  Jan. 1885, when the 
purchase o f the  vessel had been completed, B runo, 
S ilva , and Son in s tru c te d  Francis and Co. to  
send the cement alongside the vessel; th is  was 
done, and the cement was d u ly  shipped on board. 
M ate’s receipts fo r  the cement were given to  
Francis  and Co.’s lighte rm en, and handed by 
Francis  and Co. to  B runo, S ilva, and Son. B runo, 
S ilva, and Son gave a ll necessary d irections to  
the  m aster o f the  sh ip  as to  the rece ipt o f the 
cement, the sa iling  o f the  vessel, and her desti
nation, and took b ills  of lad ing  m ak ing  the 
cement de liverable a t New  Y o rk  to  th e ir  order. 
On the 14th Feb. 1885 B runo, S ilva, and Son 
became bankrup t, and thereupon F rancis  and Co. 
claimed to  exercise the  r ig h t  o f stoppage i n  
t r a n s itu  over the  cement, w h ich  had no t then 
a rrived  a t New  Y o rk . I t  m ust, I  th in k , be taken 
th a t F rancis  and Co. knew not on ly  th a t the 
vessel belonged to  Burm ester, b u t also th a t the 
cement was bought by  B runo, S ilva, and Son fo r 
h im . I  offered, i f  any doub t existed on the  sub
jec t, to  take  measures to  have the t r u th  as to  the
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m atte r cleared up, b u t M r. M y b u rg h  declined m y 
o ile r.

N ow  upon these facts there can be no doubt 
tha t, as between B runo, S ilva, and Son and 
Burm ester, the cement was i n  t r a n s i tu  on the 
14th Feb., and a lthough the cement was p u t on 
board B urm ester’s own vessel, ye t B runo, S ilva, 
and Son, having taken b ills  o f lad ing, had as 
against B urm ester the  r ig h t  o f stoppage i n  
t r a n s i t u : (F e ise  v. W ra y ,  3 East, 93, com
bined w ith  T u rn e r  v. L iv e rp o o l L o c h s  Trustees, 
u b i  sup . B u t the  question I  have to  decide is 
no t w ha t were the  r ig h ts  o f B runo, S ilva, and 
Son against B urm ester, who has no t become in 
solvent, bu t w hat were the  r ig h ts  o f F rancis and 
Co. as vendors to  B runo, S ilva, and S o n ; w hat 
as between them  was the tra n s itu s  ? The object 
o f the  voyage to  New  Y o rk  was to  effect de live ry  
to  B urm ester or h is agents. I t  was no t con
tem pla ted th a t B runo, S ilva, and Son should have 
possession a t a ll, except in  so fa r  as they got 
possession by  the de live ry  on board the vessel. 
A s  between themselves and Burm ester, B runo, 
S ilva , and Son were to  ship the  cement on board, 
and they d id  so, and are described in  the  b ills  o f 
la d in g  as the shippers. A s  between themselves 
and Francis  and Co., B runo, S ilva, and Son were 
to  receive the  cement on board the  vessel. The 
on ly  possession they  requ ired was so m uch as 
enabled them  to  fu l f i l  B urm este r’s in s tru c tio n  by 
sh ipp ing the cement on his vessel. I n  the  course 
o f the  argum ent I  asked M r. M ybu rgh  w hat the 
effect w ou ld  have been i f  B runo, S ilva, and Soil 
had sent a c le rk  to  the  vessel to count the barrels 
o f cement as they  were p u t on board ; and he d id  
n o t seem to  find  the question easy to  answer. I t  
m ay be tha t, i f  F rancis and Co. had taken b ills  of 
la d in g  m ak ing  the  cement de liverable to th e ir  
o rder a t New  Y o rk , the trans itu s  w ou ld  not have 
ended, as between Francis and Co. and Bruno, 
S ilva, and Son, u n t il the  cement had a rrived  at 
New  Y o rk , and Burm ester, o r h is agent at New 
Y o rk , m ig h t, as between F rancis  and Co. and 
B runo, S ilva, and Son, have been treated as the 
agents o f the la tte r  to  receive possession a t New 
Y o rk , and the m aster of the  ship solely as an 
agent fo r  carriage. This, however, was not done. 
On the  con tra ry , F rancis and Co., know ing  th a t 
B runo, S ilva, and Son were buying, no t for them 
selves b u t fo r  Burm ester, o r a t a ll events fo r  a 
p rin c ip a l abroad, and th a t the  cement was to  bo 
shipped on board th a t p r in c ip a l’s ship, handed 
the m ate’s receipts to  B runo, S ilva, and Son, 
who took b ills  of la d in g  in  w h ich  they, and not 
F rancis  and Co., were described as the shippers. 
U nder these circumstances was there an actual 
de live ry  to  Bruno, S ilva, and Son, o r a construc
tiv e  de live ry  on ly  ? I  th in k  there  was an actual de
liv e ry  on the ground tha t, a lthough they knew th a t 
the cement had been bought by B runo, S ilva, and 
Son fo r th e ir  p rin c ip a l abroad, and th a t i t  was 
loaded on th a t p r in c ip a l’s ship, F rancis  and Co. d id  
no t take b ills  of lad ing from  the master, bu t took the 
m ate’s receipts to  B runo, S ilva, and Son, who them 
selves handed those receipts to  the captain, and 
obtained from  h im  b ills  o f la d in g  in  w h ich  they 
are described as the shippers. W hen B runo, 
S ilva, and Son were in  possession of the mate’s 
receipts, I  see no th in g  as between themselves 
and Francis and Co. b u t th e ir  d u ty  to  Burm ester, 
w h ich  could have prevented th e ir  ta k in g  b ills  o f 
la d in g  fro m  the m aster fo r  any o ther po rt, and 1

thus  im pressing a fresh destina tion on the 
cement. They were, I  th in k , when they  got the 
mate’s receipts, in  actual possession of the  goods, 
and m ig h t, so fa r  as F rancis  and Co. were con
cerned have impressed a d iffe ren t destination 
upon them  had they though t f i t  to  do so. Suppose, 
w h ile  they had the mate’s receipts and before ex
chang ing them  fo r the  b ills  of lad ing, they had 
go t a telegram  from  Burm ester d irec tin g  them  
to  send the vessel w ith  the  cement to  some o ther 
po rt, o r to  send the cement elsewhere by some 
o ther ship, w hy  could they no t have done so P I f  
the y  could have done so, the cement had got 
in to  the possession of the  vendees in  such a way 
th a t they could have altered its  destination, and 
i f  so the trans itus  was a t an end. F o r these 
reasons, I  am of opin ion tha t, under the c ircu m 
stances of th is  case, Francis and Co. had no r ig h t  
to  stop the  cement, and the  m otion  m ust be 
refused w ith  costs.

S o lic ito rs : fo r  the applicants, C la rice , R a w lin s ,  
and Co. ; fo r  the trustee, K e a rse y , H aw es , and 
W a ls h .

P R O B A T E , D IY O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

ADM IRALTY BUSINESS.
S a tu rd a y , Lee . 4, 1886.

(Before the R ig h t Hon. S ir  J ames H annen .)
T he E ngland , (a)

A c t io n  o f  re s t ra in t— R ig h ts  o f  p a r t  ow ners.

A n  ag reem en t between the  ow ne rs  o f  a  s h ip  a n d  
tp io  pe rsons  a p p o in t in g  them  s h ip ’s husbands  
a n d  m a n a g e rs , a n d  em p o w e rin g  th e m  to co n tin u e  
to  a c t as such a t  a l l  t im e s  th e re a fte r f o r  the  
ow ners, th e ir  executors, a d m in is tra to rs ,  a n d  
ass igns, a n d  g iv in g  them  the  e n tire  m a n a g e m e n t 
o f  the  vessel does n o t p re v e n t a  d is s e n tie n t p a r t  
o w n e r f r o m  in s t i t u t in g  a n  a c t io n  o f  re s tra in t ,  
a n d  o b ta in in g  b a il  f r o m  h is  co-ow ners  i n  the  
v a lu e  o f  h is  shares.

T his was a m otion  by  the defendants in  an action 
o f res tra in t, asking to  be discharged fro m  th e ir  
un d e rta k in g  to  pu t in  ba il.

The action was in s titu te d  by the  owner of tw o 
s ix ty - fo u rth  shares in  the  steamship E n g la n d ,  to  
ob ta in  ba il in  the value o f his shares. The 
rem a in ing  co-owners had entered an appearance, 
and had g iven an un d e rta k in g  to p u t in  ba il.

B y  an agreement, made p r io r  to  the vessel 
be ing b u ilt ,  between the  p la in t if f  and the  defen
dants and Messrs. S hort and Dunn, ship agents, 
of C a rd iff, i t  was p rov ided as fo llo w s : tha t the 
owners o f the  E n g la n d ,  th e ir  executors, adm in is
tra to rs , and assigns, agreed th a t Messrs. S hort 
and D u nn  should act as sh ip ’s husbands and 
managers o f the E n g la n d ;  th a t Messrs. S hort 
and D u nn  should be and act a t a ll tim es there
a fte r, and discharge the  duties of sh ip ’s husbands 
and managers fo r  the said steam er; and th a t 
Messrs. S hort and D unn should rem unerate and 
appo int the  m aster and crew, and should in  a ll 
respects have the en tire  management o f the 
vessel.

The p la in t if f  was now d issatisfied w ith  the 
management o f Messrs. S hort and D unn, and 
thereupon in s titu te d  the present action.
(a) Reported by J. P. A s p in a ll  and B u il e b  A s p in a ll , Esqrs.,

BarriBters-at-Law.
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S ir W a lte r  P h i l l im o r e  (w ith  h im  D ove), fo r  the 
defendants, in  support o f the m otion.— I t  is  sub
m itte d  th a t in  the circumstances o f th is  case the 
p la in t if f  is estopped fro m  ob jecting  to  the  present 
management of th is  vessel. H e  has by th is  
agreement bound h im se lf a t a ll tim es to  leave 
the management o f the ship in  the  hands of 
Messrs. S hort and Dunn, and therefore deprived 
h im se lf o f the  o rd in a ry  r ig h ts  o f a d issentient 
p a rt o w n e r:

The Innisfallen, 16 L. T. Eep. N. S. 71 ; 2 Mar. Law 
Cas. 0. S. 470; L. Rep. 1 A. & E. 72 ;

The Talca, 42 L. T. Rep. N. S. 61; 5 P. Div. 169; 
4 Asp. Mar. Law Cas. 226.

J . G. B a in e s , fo r  the p la in t if f,  was no t called on.
S ir  James H annen .— The general p rinc ip le  as 

to the  r ig h ts  o f a p a rt owner who dissents from  
the em ploym ent o f a ship is clear, and is th a t he 
is en titled  to  prevent his share of the p ro pe rty  
being p u t in  jeopardy in  a m anner w h ich  he 
th in ks  inadvisable, and is therefore ju s tifie d  in  
ca lling  on the o ther owners to  g ive  security . He 
is en title d  to  b a il in  the value o f his shares, and 
he then incurs  no liab ilit ie s , and incurs  no pro fits. 
B u t undoubtedly i t  is  possible fo r  a pa rt owner 
to  b ind  h im se lf no t to  exercise those lega l r ig h ts , 
and the question is w hether in  th is  case he has 
done so. S ir  W a lte r P h illim o re  has argued th a t 
he has so bound him self, bu t I  can find  no th ing  
in  the  facts to  support th a t contention. The 
agreement among the pa rt owners appo in ting  
Messrs. S hort and D u nn  sh ip ’s husbands does not 
preclude the  idea th a t one or m ore o f them  may 
dissent from  the proposed em ploym ent o f the 
vessel, and does no t prevent any d issentient p a rt 
owner from  exercis ing his legal r ig h ts . The 
facts w ould have to  he ve ry  clear to  induce me 
to  say th a t Messrs. S hort and D u nn  were by 
reason o f th is  agreement to  have an a rb itra ry  
and exclusive management o f th is  vessel so long 
as she is in  existence. I f  S ir  W a lte r P h illim o re ’s 
contention were good, a ll the  owners m ig h t 
disagree w ith  the proposed em ploym ent o f the 
vessel, and yet be powerless to  a lte r it .  I  the re
fore th in k  th is  m otion  m ust be dismissed w ith  
costs.

S o lic ito rs  : F o r the p la in t if f,  D o w n in g , H o lm a n ,  
and G o . ; fo r  the  defendants, In g le d e w , In c e , and 
C o lt.

D ec. 14, 1886; F e b . 7, M a rc h  28, 1887.
(Before the R ig h t. H on. S ir  J ames H annen  and 

B utt , J.)
T he A r in a , (a)

M a s te r ’s wages— E x t r a  p a y — T e n  d a ys  doub le  p a y  
— W ages to  t im e  o f  f i n a l  se ttlem en t— M e rc h a n t  
S h ip p in g  A c t 1864 (17 fy 18 V ie t, c. 104), ss. 187. 
191 M e rc h a n t S eam en  (P a y m e n t o f  W aoes) 
A c t  1880 (43 Sf 44 V ie t. c. 16) s. 4.

S e c tio n  191 o f  the  M e rc h a n t S h ip p in g  A c t  1854, 
g iv in g ' a  m a s te r  “  the sam e r ig h ts , lie n s , a n d  
rem edies f o r  the re covery  o f  h is  w ages ”  as a  sea
m a n  has, does n o t g iv e  h im  the r ig h t  to doub le  p a y  
u n d e r  sect. 187 o f  the M e rc h a n t S h ip p in g  A c t, 
nP r \ to  w ages u p  to  the  f i n a l  se ttle m en t o f  h is  
c la im  u n d e r  the  M e rc h a n t S eam en (P a y m e n t o f  
W ages) A c t 1880, s. 4.

The Princess Helena (L u s h . 190) o ve rru le d .

(«> Reported by J. P. A spin alp  and E d tleb  A sp in a ll , Esqrs.,
Barriaters-at-Law.

T hese were tw o m otions in  ob jection to  the 
re g is tra r ’s rep o rt in  an action  fo r  m aster’s wages 
and disbursements.

Ih e  p la in t if f  was the la te  m aster of the barque 
A r in a ,  and sued i n  re m  fo r  the recovery o f his 
wages and disbursements.

The action was defended by  the  m ortgagee in  
possession.

In  1886, w h ile  the A r in a  was a t N ew foundland 
the mortgagee w ro te  to  the  p la in t if f,  te ll in g  h im  
he was about to  take possession o f the  ship, and 
g iv in g  h im  certa in  orders as to the m anagement 
o f the ship. The m aster w ro te  back re fus ing  to  
take orders fro m  anyone b u t the owner. On the  
ship a rr iv in g  a t Swansea, the  p la in t if f  found th a t 
the owner had absconded, and thereupon te le 
graphed to  the  m ortgagee th a t the A r in a  had 
a rrived . Thereupon the  m ortgagee prom ised 
th a t the  wages o f the crew and m aster “  were a ll 
r ig h t  w ith  h im .”  The master, however, in s titu te d  
the present action, and arrested the A r in a .  O n 
the same day the m aster was discharged, the 
mortgagee prom is ing  to  pay h im  his wages and 
disbursements, i f  h is accounts were a t once sent 
in .

The action was re fe rred  to  the  R e g is tra r and 
M erchants, and the p la in t if f  was ordered to  file  
his accounts, and he d id  so, c la im in g  his wages to  
the date of his discharge, ten  days double pay 
and wages to  the date of fin a l settlem ent. P r io r  
to  the hearing  o f the reference, the  defendant 
pa id  in to  cou rt the p la in t if f ’s cla im , less ten days 
double pay, wages u n t i l  the tim e  o f fina l settlement, 
and costs. The assistant reg is tra r, before whom 
the reference was heard, allowed the ten  days 
double pay, disallowed the wages to  the date 
o f fin a l settlem ent, and recommended th a t the 
p la in t if f  was en title d  to  the costs o f reference, 
b u t no t to  the costs o f the action.

B o th  parties now m oved to  va ry  the  re g is tra r ’s 
report, the  p la in t if f  c la im ing  to  be en title d  to  
wages to  the  date o f fina l settlem ent, and the 
defendant ob jec ting  to  the allowance of ten  days 
double pay.

The m otions were heard before S ir  James 
Hannen, on 14th Dec. 1886, and were ordered to  
be re-argued on the 7th Feb. 1887, before a 
D iv is io n a l C ourt, composed o f S ir  James Hannen, 
and B u tt ,  J.

L .  E .  P y h e  fo r  the p la in t if f.— The re g is tra r was 
w rong in  d isa llow ing wages u n t i l  the  tim e  o f 
fina l settlem ent. Upon the a u th o r ity  of T h e  
P rin ce ss  H e le n a  (Lush. 190) he was e n title d  to  
ten days double pay, and, i f  so, i t  is illo g ica l to  
say he is no t en title d  to  wages to  the date o f 
f ina l settlem ent. The reasons w h ich  make a 
m aster e n title d  to ten  days double pay, equa lly  
e n title  h im  to  wages to  tim e  of f in a l settlem ent. 
[S ir  J ames H annen .— I t  m ay he th a t we, s it t in g  
as a D iv is io na l C ourt, m ay question the accuracy 
o f D r. Lu sh ing to n ’s decision.] B y  sect. 1 o f 
the M erchan t Seamen A c t  1880, th a t A c t  is  to  
be construed as one w ith  the M erchan t S h ipp ing  
A c ts  1854 to  1876, and as sect. 187 o f the  
M erchant S h ipp ing  A c t  1854, has been he ld to  
be applicable to  masters, the  analogous p ro 
visions o f sect. 4 o f the M erchan t Seamen 
A c t  1880 should be equa lly  applicable. Even 
assum ing the cou rt were in c lin ed  to  c ritic ise  
the  decision in  T h e  P rin c e s s  H e le n a  the cou rt 
w ou ld  no t a fte r th is  long lapse o f years refuse
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to  fo llow  it .  Even a d m ittin g  the ten  days 
double pay no t to  fo rm  p a rt o f the  m aster’s 
wages, he can recover i t  as a “  rem edy ”  fo r  the 
enforcement o f due paym ent of h is wages. 
A ssum ing  the p la in t if f ’s contention to  be correct 
in  princ ip le , he is on the facts en title d  to  ten 
days double pay, and to  wages t i l l  the  tim e  of 
fina l settlem ent.

B u c k n i l l ,  Q.C. fo r  the  defendant.— The p la in t if f  
is  ne ithe r en title d  to  ten days double pay nor to 
wages t i l l  the  tim e of fina l settlement. Even i f  
T h e  P rin ce ss  H e le n a  (u b i sup .) is  r ig h t ly  decided, 
i t  does no t necessarily fo llow  th a t the  M erchant 
Seamen A c t 1880 is applicable to  masters. B u t 
i t  is subm itted  th a t the decision in  The  
P rin c e s s  H e le n a  should be overruled. The 
reasons w h ich  induced the Leg is la tu re  to  in f l ic t  
a pena lty on shipowners fo r  w ith h o ld in g  payment 
of seamen’s wages have no app lica tion  to  the 
case o f masters. The re la tion  o f the m aster to  
h is owners is such th a t the m aster is no t in  
w ant of th a t p ro tection  w h ich  i t  is  necessary the 
seamen should have. B u t, apart from  outside 
considerations, the ve ry  language o f the  Leg is
la tu re  is against the  p la in t if f ’s contention ; sept. 
191 of the M erchant S h ipp ing A c t  1854 applies 
on ly  to  the recovery of the m aster’s wages and 
confines its e lf  to  g iv in g  h im  the r ig h ts , liens, and 
remedies possessed by seamen fo r the  recovery of 
th e ir  wages. I t  does no t g ive h im  the r ig h t  to  
ex tra  paym ent, w h ich  is g iven to  seamen by sect. 
187, and as there are no express words so p ro 
v id in g , and as th is  ex tra  paym ent is a pena lty 
in flic te d  on shipowners, the language of the  section 
should no t be stra ined to  bear a m eaning w h ich  
i t  is no t clear i t  possesses. The same remarks 
app ly to  the p la in t if f ’s contention th a t he can 
recover the  extra  paym ent as a “  rem edy ”  fo r  the 
enforcem ent of the paym ent o f h is wages.

P y k e  in  rep ly.
M a rc h  28.— The judgm en t of the C ourt was 

de livered by B utt, J.— T his  is an action in  rem . 
The p la in t if f,  a m aster m ariner, claim s 219?. Os. 2c?. 
as the  balance of wages and disbursements due to 
h im , and also ten days double pay, and also wages 
up to  the da teof f ina l settlement. M r. George Chas. 
S tewart, the mortgagee in  possession of the 
vessel in tervened, and i t  is between h im  and the 
p la in t if f  th a t the questions now under considera
t io n  have arisen. The amounts were in  the 
o rd in a ry  course re ferred to  the  re g is tra r assisted 
by  merchants. Before the reference came on fo r 
hearing, the  defendant had tendered and paid 
in to  cou rt sums suffic ient to  sa tis fy  the p la in t if f ’s 
cla im , except the sum o f 8?. 13s. 4ci. w h ich  the 
p la in t if f  sought to  recover as ten  days double pay, 
alleged to  be due to  h im  under the provisions of ss. 
187 &  191 of the M erchant S h ipp ing A c t  1854(17 &  
18 Y ic t. c. 104), and, except an am ount alleged to  be 
due to  h im  under sect. 4  o f the M erchant Seamen 
(Paym ent of Wages and B a tin g ) A c t  1880, fo r 
wages up to  “  the tim e  of fina l settlem ent.”  The 
re g is tra r allowed the ten days double pay, b u t 
disallowed the c la im  fo r  wages up to  fina l settle
m ent. A ga in s t th is  decision each p a rty  has 
appealed. There is also a question raised as to 
costs.

Sect. 4 of the M erchant Seamen (Payment 
o f Wages and B a tin g ) A a t 1880 (43 &  44 V ie t. c. 
16), provides as fo llow s : “  I n  the case of 
fo re ign-go ing ships— (1) The owner o r m aster of

the  ship shall pay to  each seamen on account, at 
the tim e  when he la w fu lly  leaves the ship a t the  
end of his engagement, 2?. o r one-fourth  of the 
balance due to  him , whichever is le a s t; and 
shall pay h im  the rem ainder of h is wages w ith in  
tw o clear days (exclusive o f any Sunday, fast day, 
in  Scotland, o r B ank H o liday) a fte r he so leaves 
the  ship. (4) In  the event o f the seamen’s wages, 
o r any pa rt thero f, no t being pa id  o r settled, as 
in  the  section m entioned, then, unless the delay 
is due to  the act o r de fau lt of the seaman, o r to  
any reasonable d ispute as to  lia b il ity ,  o r to  any 
other cause no t being the  act or de fau lt o f the 
owner o r master, the seaman’s wages sha ll con
tinue  to  run , and be payable u n t i l  the tim e o f 
the fina l settlem ent thereof.”  B u t fo r  a case 
decided by  D r. Lush ing ton  in  the  year 1861, i t  
w ou ld  have seemed to  us clear th a t the enact
m ent set ou t above had no reference to  m aster’s 
wages. Sect. 1 provides “  th a t th is  A c t shall be 
construed as one w ith  the M erchant Shipp ing 
A c ts  1854 to  1876, and those A c ts  and th is  m ay 
be cited co llec tive ly  as the M erchant Shipp ing 
A cts  1854 to 1880.”  B y  the  in te rp re ta tion  clause 
of the M erchant S hipp ing A c t 1854 (sect. 2), the 
te rm  “  seamen ”  is  defined as fo llo w s : “  Seamen 
shall include every person (except masters, p ilo ts, 
and apprentices du ly  indentured and registered) 
employed o r engaged in  any capacity on board 
any ship.”  I f  the m a tte r rested there, the r ig h t  
of the master to  wages up to  fina l settlem ent 
w ou ld  seem to  be excluded Dy the  ve ry  words o f 
the section under wh ich he claims them , no less 
than by the general scope and tenor o f the 
M erchan t Seamen A c t 1880. A c tin g  in  con
fo rm ity  w ith  th is  view  of the m a tte r the re g is tra r 
has been in  the ha b it of d isa llow ing claims of 
masters of wages up to  fina l settlement. B u t 
ss. 187 and 191 of the M erchant Shipp ing A c t 
1854, prov ide as follows : “  Sect. 187.— The m aster 
o r owner o f every ship shall pay to  every seaman 
h is wages w ith in  the  respective periods fo llow 
in g  (tha t is to  say) in  the case of a home-trade 
ship, w ith in  tw o  days a fte r the te rm in a tio n  of 
the agreement, o r at the tim e  when such seaman 
is discharged, whichever f ir s t  happens; and in  
case of a ll other ships (except ships employed in  
the southern whale fishery, o r on o ther voyages 
fo r w h ich  seamen, by  the term s of th e ir  agree
m ent, are w h o lly  compensated by  shares in  the 
p ro fits  of the adventure) w ith in  three days a fte r 
the cargo has been delivered, o r w ith in  five days 
a fte r the seamen’s discharge, whichever f irs t 
happens ; and in  a ll cases the seaman shall, at 
the tim e  of his discharge, be en titled  to  be paid 
on account a sum equal to  one-fourth  p a rt o f the 
balance due to h im ; and every m aster o r owner 
who neglects o r refuses to  make paym ent in  
m anner aforesaid, w ith o u t sufficient cause, sha ll 
pay to  the  seaman a sum no t exceeding the 
amount o f tw o days pay fo r  each of the  days, no t 
exceeding ten ten days, d u rin g  w h ich  paym ent is 
delayed beyond the respective periods aforesaid, 
and such sum shall be recoverable as wages. 
Sect. 191: “  E ve ry  m aster o f a ship shall, so fa r as 
the  case perm its, have the same rig h ts , liens, and 
remedies fo r  the recovery of his wages, w h ich  by 
th is  A c t  o r by any law  o r custom, any seaman 
no t being a m aster has fo r  the  recovery o f his 
wages ; and i f  any proceeding in  any C ourt of 
A d m ira lty  o r V ic e -A d m ira lty  touch ing  the c la im  
o f a master to  wages, any r ig h t  o f set-off or
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counter-c la im  is set up, i t  shall be la w fu l fo r  such 
cou rt to  enter in to  and ad judicate upon a ll 
questions, and to settle a ll accounts a ris ing  or 
outstanding, and unsettled between the parties 
to  the proceeding, and to d irec t paym ent of 
any balance w h ich  is found to  be due.”

In  the  case o f The P rin ce ss  H e le n a , D r. Lushing- 
ton  held th a t by v ir tu e  of these sections a master 
has the same r ig h t  to extra paym ent as the 
seaman has, where his wages have not been 
paid a t the proper tim e. The p la in t if f  contends 
th a t, inasmuch as the M erchant Seamen A c t 1880 
is to be construed as one w ith  the M erchant 
Shipp ing A c t 1854; and inasmuch as sect. 191 
has been held to  g ive masters o f ships the same 
r ig h t  to  recover extra  paym ent as seamen have ; 
i t  fo llows th a t masters are, equally w ith  seamen, 
en titled  to  recover wages to  fina l settlement. 
Assum ing the case o f T h e  P rin ce ss  H e le n a  to 
have been r ig h t ly  decided, th is  is a contention 
not easy to  answer. I f  th a t case is accepted 
as an accurate exposition o f the law  on the 
subject, i t  w ou ld  seem to force us in to  g iv in g  
an effect to  sect. 4 of the  A c t o f 1880, w h ich  we 
th in k  was no t and could not have been intended 
by  the Leg is la ture . I t  is w o rth y  of rem ark in  
th is  connection th a t sect. 4 is by express words 
lim ite d  in  its  operation to  the case o f fore ign- 
go ing ships. I n  o ther words, to  cases in  w h ich 
there are almost in va ria b ly  accounts to  be settled 
between masters and owners— cases in  which, 
as applicable to  masters, sub-sect. 4 could 
seldom have any effeot. A lth o u g h  the decision 
m  the case o f T h e  P rin ce ss  H e le n a  has been 
questioned in  the profession, and somewhat re 
lu c ta n tly  followed in  the  reg is try , i t  has never 
been discussed in  a C ourt of Appeal. Under 
these circumstances, no tw iths tand ing  the  great 
w e igh t o f any ju dg m en t o f D r. Lushington, 
and no tw iths tand ing  the  leng th  of tim e  du ring  
w h ich  his decision in  the case o f T h e  P rin c e s s  
H e le n a  has been followed, i t  is necessary to  
consider the  accuracy o f the  law  there  stated. 
Some o f the  reasons fo r  a construction  o f sect. 191, 
d iffe ren t from  th a t p u t upon i t  b y  D r. Lu sh ing 
ton, are fo rc ib ly  stated by  th a t learned judge in  
the  case re ferred to. H e  says : “  A ga in s t the 
r ig h t  to  ex tra  pay, i t  m ay be t r u ly  said, th a t in  
m any respects masters stand in  a d iffe ren t 
position from  seamen —  the y  are no t inopes  
c o n s il i i lik e  the  b u lk  o f common seamen. A lso, 
u n t il the passing o f the recent statutes they had 
in  no case a lien  fo r  wages on s h ip ; and L o rd  
Tenterden says : ‘ The m aster can on ly  sue the 
owner personally in  a cou rt o f common la w ; b u t 
as he generally receives the fre ig h t and earnings 
of the ship, and m ay pay h im se lf ou t o f the 
money in  h is hands, he has not o ften had occasion 

■ v. >6 a cou rt ° i  ju s tice  to  obta in  his
r i g h t The master, too, has generally a con tract 
w ith  his owners, w h ich  m ay be deemed a special 
contract. Moreover, he is alm ost always an 
accountant to  his owners, and i t  cannot be 
expected th a t they should pay h im  his wages t i l l  
h is receipts and disbursements be accounted for, 
and the so do ing m ust take tim e. Then he may 
delay his accounts, and i t  is  not ju s t th a t the 
owner should be m u lc ted  fo r  h is neglect. There is 
s t i l l  another reason. I f  the  cou rt should ho ld 
that_ the  extra  pay m ay be due, b u t the r ig h t  
m odified o r taken away by  circumstances, the 
consequences m ust be th a t a door is opened fo r

lit ig a tio n , a consequence I  g re a tly  fear.”  C om ing 
to  the words o f the sections of the  A c t  o f 1854 
(and fo r  the  m om ent we are dealing w ith  the 
sections o f th a t A c t  alone), they appear to  us to  
te ll in  the same d irection . The m aster is, so fa r  
as the case perm its, to  have the same r ig h ts , 
liens, and remedies fo r  the recovery o f his wages 
which any seaman, no t being a m aster, has fo r 
the recovery of h is  wages. W ha t is the extra  
paym ent in  the case of a seaman ? N o t wages 
s tipu la ted fo r  in  the con tract o f h ir in g , fo r  i t  
form s no p a rt o f th a t c o n tra c t; b u t som ething 
over and above the wages contracted fo r, w h ich  
under sect. 187, “  sha ll be recoverable as wages.”  
I f  the am ount were by the enactm ent in  question 
made p a rt o f the seaman’s wages, i t  w ou ld  seem 
unnecessary to  say th a t i t  should be “  recoverable 
as wages.”  In  p o in t o f fact, i t  is  a pena lty  o r 
fo rfe itu re  imposed on the  owner fo r  m aking  
de fau lt in  paym ent o f wages; a penalty, m ore
over, the  am ount o f wh ich is no t fixed by  the 
statute, b u t w h ich  is le ft  to  be determ ined by the 
court, the words o f the section b e in g : “  S hall pay 
to  the seamen a Bum no t exceeding tw o days pay 
fo r each of the days no t exceeding ten days, 
d u rin g  w h ich  paym ent is delayed.”

I t  is no t u n w o rth y  o f rem ark th a t in  sect. 11 o f 
5 &  6 W ill .  4, c. 19, a s im ila r paym ent is expressly 
called a fo rfe itu re , tha t section p ro v id ing  as 
follows : “  A n d  in  case any master o r owner shall 
neglect o r refuse to  make payment in  m anner 
aforesaid, he shall, fo r every such neglect o r 
refusal, fo r fe it  and pay to  the seamen the am ount 
of tw o days pay fo r  each day no t exceeding ten  
days, d u rin g  w h ich  paym ent shall, w ith o u t suffi
c ien t cause, be delayed beyond the period a t w h ich  
such wages o r pa rt wages are hereby requ ired to  
be pa id as a fo resa id ; fo r  the recovery o f w h ich  
fo rfe itu re  the seaman sha ll have the same 
remedies as he is by  law  en title d  to  fo r  the  
recovery o f his wages.”  W e th in k , therefore, th a t 
the  extra  paym ent is no t made p a rt of the sea
m an’s wages by  sect. 187. Even were i t  otherw ise 
— were the ex tra  paym ent made pa rt of the  
seamen’s wages, i t  w ou ld  by  no means fo llow  th a t 
sect. 191 makes a s im ila r ex tra  paym ent pa rt o f 
a m aster’s wages. B y  the words o f sect. 191, a 
master is to  have, no t the same r ig h t  to  wages as 
the  seaman, b u t on ly  the  same r ig h ts , liens, and 
remedies fo r  the recovery o f his wages. I t  does 
no t p u rp o rt to  g ive the m aster any add itiona l 
wages, b u t on ly  the same r ig h ts , liens, and 
remedies fo r  the recovery o f his wages as the sea
man has fo r the  recovery o f his. Th is d is tin c tio n  is 
emphasised by  the  fac t th a t sect. 187 is one of the 
sections p r in te d  under the  heading “  Lega l 
R igh ts  to  Wages,”  whereas sect. 191 comes under 
a d iffe ren t heading, v iz., “  Modes o f Recovering 
Wages.”  One o f the reasons to  w h ich  D r. 
Lush ing ton  says, in  the case of T h e  P rin ce ss  
H e le n a , th a t he a ttr ib u te d  w e ight, was th a t the 
m aster is no t by  express term s excluded from  
the c la im  to  extra  payment. W ith  deference 
we should have though t the  more correct v iew  
w ould  be tha t, inasm uch as the extra  paym ent is 
a penalty, or, a t least, som ething in  the  na tu re  
of a penalty, imposed on the  shipowner in  the  
case of his de fau lt in  due paym ent o f th e  
seaman’s wages, i t  cou ld on ly  be imposed in  the  
case of the  m aster (who, ex hypo thes i, is  n o t a 
seaman) by  express words. The ex tra  paym ent 
no t being by  the  A c t  made p a rt o f the  m aste r’s
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•wages, he can nevertheless recover i t  as a
remedy fo r  the enforcement of due payment 

■of his wages.
The p la in t if f  contends tha t, even i f  the extra  

paym ent be regarded as a penalty, i t  is one of 
the  means of en forcing due paym ent o f wages 
g iven to  the seamen, and is, in  fact, a “  remedy ”  
fo r the recovery o f his wages, and therefore 
enforceable by the master under sect. 191. We 
do no t th in k  th is  argum ent maintainable. Be
fore the enactment in  question, the m aster had 
no lien  on the ship fo r  the enforcement of his 
c la im  to  wages, except under 7 &  8 V ie t. c. 112,
R. 16, in  case of the ba nkrup tcy  o r insolvency 
o f the owner. We th in k  fu l l  and ample effect 
m ay he given to  sect. 191 o f the A c t of 1854, by 
constru ing  i t  as g iv in g  to  masters in  a ll cases a 
lien, and the consequent rem edy i n  rew i, w ith o u t 
ho ld ing  th a t i t  also confers upon h im  the r ig h t  of 
recovering a pena lty  fo r  the nonpayment of his 
wages in  due tim e. F o r these reasons we have 
come to  the conclusion th a t ne ither under the 191st 
section of the  A c t o f 1854, nor under the 4 th  section 
o f the  A c t of 1880, is the p la in t if f  en titled  to the 
ex tra  paym ent he seeks to  recover in  th is  suit. 
The resu lt is  th a t the rep o rt o f the re g is tra r m ust 
be varied  by  s tr ik in g  ou t the  81. 13s. 4d. allowed 
as ten  days double pay. W ith  reference to  the 
costs, we th in k  each p a rty  should bear his own 
costs of the action and o f the reference, b u t th a t 
the  defendant, having subs tan tia lly  succeeded 
on the appeal, is  en titled  to  the costs of the 
appeal.

S o lic ito rs fo r  the p la in t if f,  P r i tc h a r d  and Sons.
S olic ito rs  fo r  the defendant, W yn n e , H o lm e , 

and W yn n e .

T h u rs d a y , M a rc h  31, 1887.
(Before B utt, J ., assisted by  T r in ity  M asters.)

T he Clan  Grant , ( a )

P ilo ta g e — G ravesend  to  N o r th f le e t— T i lb u r y  D ocks  
— R ate s— O rd e r i n  C o u n c il, M a y  17, 1882.

T h e  a m o u n t to  w h ic h  a  p i lo t  is  e n tit le d  f o r  ta k in g  
a  shiP' f r o m  G ravesend to  the o u te r e n tran ce  o f  
t h e ' T i lb u r y  D ocks, a n d  thence across the t id a l  
b a s in  to  the dock gates, is  the ra te  f o r  p ilo ta g e  

f r o m  “  G ravesend R each  to  N o rth fle e t,”  f ix e d  by  
O rd e r i n  C o u n c il, M a y  17,1882, a n d  the m o v in g  
o f  the^ s h ip  to  the  dock gates is  n o t w i t h in  the  
m e a n in g  o f  the p r o v is io n  i n  the  O rd e r i n  C o u n c il 
as to  “  re m o v in g  a  s h ip  o r  vessel f r o m  m o o rin g s  
in to  a  d r y  o r  w e t dock,”  so as to e n tit le  h im  to  
cha rge  a n y th in g  beyond the  above p ilo ta g e  ra te . 

T his was an action by a d u ly  licensed T r in ity  
House p ilo t to  recover moneys cla im ed by h im  in  
respect o f the p ilo tage o f the  C lan line  of steam
ships.

The statem ent o f c la im  was as fo llows :
The plaintiff is a pilot duly licensed by the Corporation 

of Deptford-Strond, under the authority of the Acts of 
Parliament Geo. 4, c. 125, 16 & 17 Viet. c. 129, and 17 & 
18 Viet. c. 104, to navigate, conduct, take charge of, and 
pilo t vessels on the river Thames, and into and out of 
the several docks communicating w ith the same above 
Gravesend, at certain specified and legally authorised 
rates, and as such p ilot was employed by the defendants 
at the said, rates as p ilot on board the said ships to per
form certain services in and about piloting the said ships 
from Gravesend to the T ilbury Docks, and into the said
(a )  Reported by J. P. A spin all  and B utler  A sp in a ll , Esqrs.,

Barriaters-at-Law.
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docks, and in and about mooring the said vessels, and in 
and about unmooring the said vessels, and in and about 
piloting the said vessels out of the said docks, and from 
the said docks to Gravesend, and the plaintiff duly per
formed the said services and thereby is entitled to 
demand payment from the defendants at the said rates, 
but the paid defendants have declined and refused to pay 
the plaintiff, and the plaintiff needs the assistance of 
this honourable court to enable him to obtain payment 
of the same.

2. The amount due and owing to the plaintiff in  respect 
of the said services is 301. 18s. 9d., particulars of whioh, 
exceeding three folios, have been delivered to the 
defendants.

3. In  the alternative the plaintiff claims payment of 
the said sum for services rendered to the defendants at 
their request in and about the navigating, conducting, 
taking charge of, piloting, docking, and undooking the 
said ships.

The defence, a fte r a d m ittin g  th a t the  defend
ants had employed the p la in tiff, and th a t he had 
p ilo ted th e ir  vessels, proceeded as fo llow s :

1. Save as aforesaid the defendants deny the several 
allegations in the statement of claim.

2. Pursuant to the provisions of 17 & 18 Viet. c. 114, 
s. 333, sub-sect. 5, and s. 380, and under the authority 
therein contained, the rates of pilotage to be demanded 
and received by pilots licensed by the Corporation of 
Trmvty House for piloting ships and vessels within the 
lim its above referred to were fixed by the T rin ity  House, 
and were duly approved by Her Majesty in Council on 
the 17th May 1882.

3. The defendants have always been ready and willing 
to pay to the plaintiff, and before action offered to pay 
to the plaintiff, in respect of his said services, a ll sums 
due and owing to him according to the rates of pilotage 
so fixed and approved as above mentioned, but the plain
t if f  refused to accept the same. The defendants are 
w illing that 121. 18s. out of the sum of 301. 18s. 9d. which 
has been paid into court by the defendants in lieu of 
bail m  this action shall be paid out to the plaintiff, and 
they say that tho said sum of 121. 18s. is sufficient to 
satisfy the pla in tiff’s claim.

The M erchant S h ipp ing A c t  1854 (17 &  18 V ie t. 
C. 104) :

Sect. 333, sub-sect. 5. Subject to the provisions con
tained in the fifth part of this Act i t  shall be lawful for 
every pilotage authority, by bye-law made w ith the con
sent of Her Majesty in Council, from time to time to do 
all or _ any of the following things within its d istricts; 
(that is to say,) to fix the rates and prices, or other 
remuneration, to be demanded and received for the time 
being by pilots licensed by such authority, or to alter 
the mode of remunerating such pilots in  such manner as 
such authority may, w ith such consent as aforesaid, 
think fit, so that no higher rates or prices be demanded 
or received from the masters or owners of ships in  the 
case of tho T rin ity  House than the rates and prices 
specified in the table marked [T. in the schedule hereto.

Sect. 358. Any qualified p ilot demanding or receiving, 
and also any master offering or paying to any pilot, any 
other rate in  respect of pilotage services, whether 
greater or less, than the rate for the time being demand- 
able by law, shall for each offence incur a penalty not 
exceeding ten pounds.

The schedule re ferred to  in  sub-sect. 5, sect. 333, 
was amended by the fo llow ing  Table of Rates 

moved by H e r M ajesty in  Council on M ay 12,

Table of the rates of pilotage to bo demanded and 
received by pilots licensed by the Corporation of T rin ity  
Honse of Deptford-Strond, or acting as such under the 
authority of tho Acts of Parliament 6 Geo. 4, o. 125,16 
& VI Viet. o. 129, and 17 & 18 Viet. c. 104, for piloting 
ships and vessels w ith in the lim its in the said table men
tioned :

f  To 22 feet.
From N o rth flee t....................... ¿£1 18 0

Gravesend Reach -i Moorings, London Docks, 
and vice versd. C ity Canal, or St. Kath-

L arine’s Docks................  8 8 0
The several rates and prices specified above are subjeot
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to a reduction of one-fourth part in  respect of vessels 
propelled by steam.

For removing a ship or vessel from moorings into a 
dry or wet dock, or from one part of the river situated 
above Greenwich to another part of the river so situated; 
or for mooring or unmooring a vessel w ith two anchors ; 
or for putting a vessel alongside a pier or wharf, and 
remaining while cattle or merchandise are being dis
charged or taken on board ; or for mooring vessels laden 
w ith petroleum in accordance with the _ harbour regu
lations ; or for attendance while adjusting compasses, 
the following charge may be made in addition to the 
pilotage, viz. :—For a ship above 1000 tons 11. 10s.

The fo llow ing  facts were proved a t the t r i a l :
P r io r  to the opening of the T ilb u ry  Dock, the 

Clan steamships were taken by the p la in t if f  to the 
Royal A lb e r t Dock. H is  services then used to 
cease at the outer pierhead, and the dock master 
then took charge of the  vessel. The T ilb u ry  
Dock is approached from  the r iv e r  by a tid a l 
basin. There are pierheads at the entrance to 
th is  basin w ith o u t any gates, so th a t steamers 
go ing in to  the  dock fro m  the r iv e r, pass th rough  
the pierheads and cross the tid a l basin to  the 
dock gates. On the T ilb u ry  Dock be ing opened 
the defendants’ steamships were taken there, 
and the p la in t if f  navigated them  across the 
basin up to  the dock gates. The steamers in  
question were a ll over 1000 tons.

The p la in t if f ’s c la im  was based upon the 
alleged r ig h t  to  charge per vessel I I  18s., less 
one-fourth  fo r  steam power, plus 11. 10s.

Cohen, Q.C., w ith  h im  F . W . H o lla m s  (fo r the 
defendants), at the end o f the  p la in t if f ’s case, 
subm itted no case had been made out. The 
p la in t if f  is en title d  to  charge I I  18s., and no 
more, and his services come under the head of 
pilotage from  Gravesend to  N orth flee t. B y  
sect. 383, sub-sect. 5, of the M erchant Shipp ing A c t 
1854, the rates are prescribed, and no other rate 
can be charged. [B ütt, J.— M y doubt is, w hether 
the ra te  o f I I  18s. covers a ll the w ork done by 
the p la in tiff. Y ou  see, not on ly  d id  he p ilo t the 
ship up the rive r, bu t also took her across the 
t id a l basin.] T ha t cannot be so, because, by 
sect. 358 of the same A c t, any qualified p ilo t who 
receives o r demands any o ther than the pre
scribed ra te is liable to  a penalty. [B utt , J.— 
B u t i f  he does som ething outside the services 
m entioned in  the section, is he to  get no th ing fo r 
i t  ?] I f ,  in  fact, any hardship is done to  the 
p ilo ts  by the ex is ting  state of th ings, the on ly 
remedy is a new O rder in  Council to make fresh 
rates. [B utt, J.— I  am to ld  by the T r in ity  
Masters th a t i t  has been the practice to pay the 
30s. claim ed under the proviso as to “  rem oving 
a ship o r vessel from  moorings in to  a d ry  o r wet 
dock.” ]  B u t, in  fact, the p la in t if f  d id  not remove 
the ship fro m  m oorings in to  a d ry  or wet dock, 
and therefore there is no legal lia b il ity  on the 
defendants to  pay the charge.

B u c h n il l ,  Q.C. (w ith  h im  D r. Bailees) fo r  the 
p la in t if f,  co n tra .— The p la in t if f  is en titled  to some
th in g  m ore than the mere pilotage rate of 
I I  18s. A cco rd ing  to  the prescribed rates, the 
p la in t if f  is en titled  to charge 81 8s. fo r  rem oving 
the ship fro m  “  Gravesend to  m oorings.”  The 
word “  m oorings ”  is not confined to m ooring to 
buoys, and includes ta k in g  a vessel to  her berth 
in  d o c k :

The Adah, 2 Hagg. 326.
The p la in tiff, however, has not sought to  charge 
the 81 8s. re ferred to, and on ly claims an extra '

Y ol. Y L , N . S.

30s. under the proviso as to rem oving ships 
from  m oorings in to  d ry  o r wet docks. I f  the 
p la in t if f ’s services do not come w ith in  the 
schedule, i t  is subm itted tha t he is en titled  to 
a q u a n tu m  m e ru it  in  respect of his services in  
ta k in g  the  ship th rou gh  the t id a l basin.

B utt, J.— This is a case in  w h ich I  do not mean 
to  express any op in ion on the question w h ich  has 
been raised by M r. B u c k n ill as to  w hether the 
ra te  o f rem uneration charged by the p ilo t under 
the ta r if f—apart from  the extra  charge of 30s.— 
is sufficient o r not. I  do no t know w hether i t  is 
adequate or inadequate. I f  i t  is  an inadequate 
one, I  am sorry I  cannot, in  m y view  o f the case, 
give m y decision in  favour of the p la in tiff. B u t 
I  am very  clear tha t, even i f  I  had the means o f 
decid ing what would he a q u a n tu m  m e ru it  fo r  the 
whole service, I  should not be at lib e rty  to make 
any award in  favour o f the  p la in t if f  on tha t 
footing. In  m y view, I  am lim ite d  to m aking 
an order in  his favour fo r  such rates, and 
such rates only, as the term s of the p ilo tage 
rate authorise h im  to  charge fo r the services. 
The actual services rendered do no t seem to  me 
to  be expressly provided fo r in  the table, because 
when the table was made these docks at T ilb u ry  
were not in  existence. I t  was not in  contempla
tio n  th a t there would be any add ition  to  the 
duties o f p ilots such as th a t of ta k in g  a vessel 
across th is  t id a l basin. T ha t being so, the p la in 
t i f f  in  his c la im  has res«  ced to  a pa rt of the  table 
under which he is ce rta in ly  en titled  to  c la im  
something, bu t whether i t  covers his whole c la im  
is another question. A ccord ing  to  th a t pa rt of 
the table he is en titled , in  the case of the C la n  
G ra n t, to  the sum of I I  18s., less a fo u rth  on 
account o f her having steam-power, bu t in  m y 
opin ion he is en titled  to no more. I t  has been 
said th a t he is en titled  to  charge an add itiona l 
sum of I I  10s. L e t us consider how th a t add i
tio n a l sum is claimed. I t  is said he is en titled  
to  i t  because he has p ilo ted the ship to the lock 
on the inne r side of t lie  t id a l basin. The words 
in  the table are “  F o r rem oving a ship or vessel 
from  moorings in to  a d ry  o r wet dock.”  T ha t he 
has not done, because he d id  not take her from  
her moorings. “  O r from  one p a rt of the r iv e r  
situated above Greenwich to another p a rt of the 
r iv e r  so situated.”  T ha t he has not done. “  O r 
fo r  m ooring o r unm ooring a vessel w ith  tw o 
anchors.”  T ha t was not done. “  O r fo r  p u ttin g  
a vessel alongside a p ie r or w harf, and rem a in ing 
w h ile  cattle or merchandise are being discharged 
o r taken on board.”  That he has not done. “  O r 
fo r  m ooring vessels laden w ith  petro leum  in  
accordance w ith  the harbour regulations.”  That 
he has not done. “  O r fo r  attendance w h ile  
adjustingcompasses.”  T ha t he has not done. There
fore he has not done anyone of the several th ings  
w h ich by th is  provis ion en title  h im  to  the extra 
charge of 30s. T ha t is to  m y m ind too clear to  
adm it of argum ent. B u t i t  is said th a t he is 
en titled  to charge th a t because he was en titled  to  
charge a great deal more than he has sought to 
recover under another pa rt of th is  tab le o f rates. 
I t  is said th a t he has taken th is  vessel from  
Gravesend Reach to  “  m oorings,”  and “  m oorings ”  
w ith in  the m eaning of the table. W ere th a t so 
he would be en titled  to charge not 11. 18s., less a 
fo u rth , bu t 81. 8s. less a fo u rth . T ha t is the con
tention. To m y m ind  an absolutely conclusive 
and sufficient answer to  th a t is tha t “  m oorings,”

U
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as used in  the table are to ta lly  d iffe ren t and d is
t in c t  th ings  from  a, be rth  in  the dock. I  therefore 
feel m yself forced to  the conclusion th a t th is  
c la im  is no t made out, except as to  the ra te sought 
to  be recovered under th a t p a rt of the ta r if f  
w h ich  provides fo r dues to  be pa id fo r pilotage 
fro m  G-ravesend Reach. T ha t cla im  was adm itted  
and the money p ra c tica lly  b rough t in to  court. 
There m ust therefore be judgm en t fo r  the  defen
dants w ith  costs.

S o lic ito rs fo r  the  p la in tiffs , M a rs h a l l and 
H a s lip .

Solic ito rs fo r the defendants, H o lla m s , S on, 
and C ow ard .

A p r i l  1 a n d  2,1887.
(Before B utt, J., assisted by T r in ity  M asters.)

T he F ir e  Queen , (a)
C o llis io n  — L ig h ts  —  M e rsey  R e g u la tio n s  — R e g u la 

tio n s  f o r  P re v e n tin g  C o llis io n s  a t  S ea, a rts . 3, 
6, 11.

W here  i n  a  c o ll is io n  a c t io n  i t  is  a lle g e d  th a t there  
has heen a  breach o f  the re g u la t io n s  as  to  l ig h ts  
the qu e s tio n  to be d e te rm in e d  is  w h e th e r the re  has  
been a  reasonab le  com p lia n ce — a  l i t e r a l  c o m p li
ance is  n o t in te n d e d ;  a n d  hence a  vessel whose 
s ide  lig h ts  a re  obscured by the catheads to  the  
exten t o f  tw o  a n d  a  h a l f  to  three  degrees o n  e ith e r  
bow s u ff ic ie n tly  com p lies  w i th  the re g u la tio n s . 

T h e  p ro p e r  p la ce  to  c a r ry  the  s te rn  l ig h t  p rescribed  
by a r t .  5 o f  the M ersey  R u le s  is  f r o m  the centre  
o f  the ta f f r a i l ,  so th a t  i t  is  a  fo o t  o r  e igh teen  
inches be low  i t .

T his  was an action i n  re m  in s titu te d  by  the 
owners o f the Norwegian ha ,rqne N o rd e n s  D ro n n in g  
against the owners of the steamship F ir e  Queen, 
to  recover damages occasioned by  a collis ion 
between these tw o  vessels. The defendants 
counter-claim ed.

The co llis ion  occurred about 1 a.m. on Jan. 13, 
in  the r iv e r Mersey, about abreast of the Canada 
Dock.

The facts alleged by  the p la in t if fs  were as 
fo llo w s :—

S h o rtly  a fte r 1 a.m. on Jan. 13 the barque 
N o rd e n s  D ro n n in g ,  in  charge of a p ilo t and in  
tow  of the tu g  G re a t W estern , had a rrived  in  the 
Mersey, a l i t t le  above the New B rig h to n  F e rry  
Stage. , The N o rd e n s  D ro n n in g  was o f 1087 tons 
reg is ter, and was on a voyage from  Pensacola to  
L ive rpoo l, laden w ith  a cargo o f tim ber. The 
weather was clear w ith  a s lig h t haze, and the tide  
was the last o f the flood. The G re a t W estern , 
w ith  her engines go ing slow, was tow ing  the 
N o rd e n s  D ro n n in g  up the r iv e r  w e ll over to  the 
west side.

The N o rd e n s  D ro n n in g  had her regu la tion  side 
lig h ts  up and a b r ig h t globe lig h t on deck aft, 
and the G re a t W este rn  exh ib ited the proper lig h ts  
fo r  a tug  to w in g  in  the Mersey. In  these c ircum 
stances the p ilo t, in tend ing  to  b r in g  the N o rd e n s  
D ro n n in g  to an anchor, ordered the G re a t W estern  
to  slew her round and b rin g  her head to  tide. 
A s the N o rd e n s  D ro n n in g  began to  sw ing, and 
her head had come round to  about S.E., the 
masthead and red lig h t  o f the F ir e  Queen, w h ich 
had been seen ju s t before fro m  the tug , were
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observed by those on board the N o rd e n s  D ro n n in g  
about a m ile  off, and about tw o points on the 
starboard bow o f the N o rd e n s  D ro n n in g .  The 
F ir e  Queen was proceeding down and w e ll on the 
east side of the rive r. W hen the head o f the 
N o rd e n s  D ro n n in g  had been swung round to  
nearly  N .E ., and she was slow ly d r if t in g  up in  
about m id -rive r, the F ir e  Queen, w h ich  was then 
about on the starboard beam of the N o rd e n s  
D ro n n in g ,  suddenly came round under a starboard 
helm, a,nd, opening her green lig h t, caused 
im m inen t danger of collision. The F ir e  Queen 
was a t once lo u d ly  ha iled to  p u t her helm  hard-a- 
po rt and go astern, bu t she came on and w ith  
her stem struck  the starboard side o f the N o rd e n s  
D ro n n in g  between the fore and m ain rig g in g .

The facts alleged by  the defendants were as 
fo llo w s :— S ho rtly  before 1.10 a.m. on Jan. 13 the 
F i r e  Queen, of 307 tons reg ister, w h ile  on a voyage 
from  L iverpoo l to  Glasgow w ith  a general cargo, 
was on the  east side of the r iv e r Mersey, about 
off the Canada Dock. The weather was hazy, 
w ith  a s lig h t fog. In  these circumstances those 
on board the  F ir e  Queen saw about 400 o r 500 
yards off, and about a po in t on th e ir  p o rt bow, 
one b r ig h t lig h t, and im m edia te ly a fte r the green 
lig h t  of a steamer, w h ich  proved to  be the Great, 
W este rn  crossing the r iv e r  to  the eastward, and 
crossing the course of the F ir e  Queen, and the 
helm  of the F ir e  Queen was p u t hard-a-sta.rboard 
to  go_ under her stern. The G re a t W este rn  was 
ca rry ing  on ly  one b r ig h t lig h t, o r was ca rry in g  a 
second so d im  as not to be v is ib le  to  those on 
board the F ir e  Queen. The F ir e  Queen's head 
w ent o ff under her starboard helm, and ju s t a fte r 
those on board of her saw tho masts o f a vessel, 
w h ich proved to  be the N o rd e n s  D ro n n in g ,  in  tow 
of the G re a t W estern, loom ing th rough  the haze, 
b u t her lig h ts  were obscured from  the F ir e  Queen, 
and could not be seen by those on board of her, 
and she showed no stern lig h t. The engines of 
the F ir e  Queen were im m edia te ly  stopped and 
reversed fu l l  speed, b u t the tw o vessels came 
in to  collision, the stem of the F ir e  Queen s tr ik in g  
the starboard side of the N o rd e n s  D ro n n in g .

The' defendants fu r th e r alleged th a t the N o rd e n s  
D ro n n in g  d id  not ca rry  proper or p rope rly  placed 
side ligh ts , b u t carried lig h ts  of such a nature 
and so placed as to  be obscured from  the F ir e  
Q u e e n ; th a t she carried no stern l ig h t ;  and tha t 
the_ G re a t W este rn  was no t ca rry in g  tw o b rig h t 
w h ite  masthead ligh ts , as required by the rules 
concerning the lig h ts  to  be carried by  steamers 
to w in g  in  the Mersey, o r was ca rry ing  a second 
masthead l ig h t  so d im  as no t to  be vis ib le  a 
sufficient distance.

A t  the t r ia l  evidence was given to  the effect 
th a t the catheads of the barque obscured her side 
lig h ts  to  the extent o f tw o  and a h a lf to  three 
degrees on e ither bow, bu t th a t otherwise her side 
lig h ts  showed an unbroken lig h t  over ten points 
of the horizon. A  Board of Trade surveyor who 
was called by the defendants stated th a t had the 
catheads been removed he would have passed the 
barque as having complied w ith  the regu la tion  as 
to side ligh ts , b u t adm itted  th a t had the catheads 
been removed the side lig h ts  would in tersect at 
some po in t ahead of the ship, and each would be 
seen across the bows of the  vessel. I t  also 
appeared th a t the  barque’s s tern lig h t  was placed 
on the a fte r pa rt of the deck abaft a deckhouse.

B y  a rt. 1 of the  Mersey Rules, “  every vesse
(a) Reported by J. P. A spinalt. and B utler  AapiNALL, Esqrs.,

Barristers-at-Law.
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exceeding ten  tons measurement ”  shall “  observe 
and obey the New Regulations fo r P reventing  
Collisions at Sea.”

The fo llow ing  regulations are m ateria l to  the 
decision :—

Regulations fo r  P reventing  Collisions a t Sea :—
A rt. C. 4- sailing ship under way or being towed shall 

carry the same lights as are provided by art. 3 for a 
steamship under way, with the exception of the white 
light, which she shall never carry.

A rt. 3 (b) A seagoing steamship when under way shall 
carry on the starboard side a green light so constructed 
as to show an uniform and unbroken light over an arc 
of the horizon of ten points of the compass ; so fixed as 
to throw the light from right ahead to two points abaft 
the beam on the starboard side ; and of such a character 
as to be visible on a dark night w ith a clear atmosphere 
at a distance of at least two miles.

(c) On the port side a red light so constructed as to 
show an uniform and unbroken light over an arc of the 
horizon of ten points of. the compass; so fixed as to 
throw the light from right ahead to two points abaft 
the beam on the port side; and of such a character as 
to be visible on a dark night with a clear atmosphere at 
a distance of at least two miles.

Art. 11. A ship which is being overtaken by another 
shall show from her stern to such last-mentioned ship a 
white light or a flare-up light.

Mersey Rules, Jan. 5, 1881.
Art. 5. Instead of the light prescribed by art. 11 of 

the said regulations, a bright white light, similar to the 
lights mentioned in rule 4, shall be shown continuously 
from the stern rail of every vessel while under way and 
in motion, in all weathers between sunset and sunrise.

S ir W a lte r  P h i l l im o re  (w ith  h im  S tubbs) fo r  the 
p la in tiffs .— This collis ion was solely caused by the 
negligent navigation  o f the F ir e  Queen. Even 
assuming the barque’s side lig h ts  to  have been 
s lig h tly  obscured b y  the catheads, the obscuration 
was so s lig h t th a t the cou rt ought not to  hold 
the p la in tiffs  liable fo r  a breach o f the rules. A s 
to  the stern lig h t, i f  the cou rt should be of 
opin ion th a t i t  was no t in  its  proper place, then 
i t  is subm itted th a t in  the  circumstances the 
breach of the a rtic le  could not by any poss ib ility  
have con tribu ted to the collis ion :

The Duke of Sutherland, 32 L. T. Rep. N. S. 129;
L. Rep. 4 A. & E. 419; 2 Asp. Mar. Law Cas. 478.

K e n n e d y , Q.O. (w ith  h im  B ic k fo rd )  fo r  the 
defendants.— On the evidence i t  is subm itted th a t 
the tu g  was no t ca rry ing  tw o b r ig h t lig h ts . I t  
is also subm itted th a t the barque was not ca rry ing  
a stern lig h t  in  the position required by a rt. 5 
of the M ersey Rules. I t  was m ere ly placed on 
the deck a ft. [B utt, J.— I  th in k  the proper place 
fo r i t  is to  hang i t  from  the centre of the ta ffra il. ]  
Therefore the ru le  has been broken, and therefore 
the p la in tiffs  are to  blame. [B utt, J.— I f  the 
proper th in g  is to  hang i t  from  the centre of the 
ta ffra il, then, having regard to the way in  which 
these vessels approached one another, the in fr in g e 
ment of the ru le  could no t by any poss ib ility  have 
con tribu ted to  the co llis ion .] I t  is contended 
th a t i t  is not a compliance w ith  the ru le  to  hang 
i t  over the stern. The lig h t  is to take the place 
of the lig h t  prescribed by art. 11 of the regu la
tions, and, according to the decision in  The M a in  
(55 L . T. Rep. N . S. 15; 11 P. D iv . 132; 6 Asp. M ar. 
Law  Cas. 37), th a t lig h t  should be exh ib ited to an 
overtak ing vessel which is more than tw o points 
abaft the beam. W ere i t  hung over the stern i t  
would not fu l f i l  these requirements. The effect 
would be to make i t  less effective than the lig h t 
prescribed by art. 11, whereas i t  was intended, in  
a crowded thoroughfare lik e  the Mersey, to  be a

greater pro tection , and hence the prov is ion tha t 
i t  should be shown continuously. The obscuration 
of the side lig h ts  is a breach of the regulations. 
The courts have always held parties ve ry  closely 
to  the rules. I f  the cou rt should sanction th is  
in fringem en t of the  rules, the effect w i l l  be to 
say th a t vessels m ay ca rry  th e ir  lig h ts  so as to 
leave a certa in  area r ig h t  ahead in  w h ich an 
approaching vessel w i l l  see no lig h t  at a ll.

S ir  W a lte r  P h i l l im o re  in  reply.

B utt, J.— I n  th is  case the p la in tiffs ’ vessel, the 
barque N o rd e n s  D ro w n in g , was in  tow  of a steam 
tu g  called the G re a t W estern , and she had come 
in to  the r iv e r  Mersey, and was about to be rounded 
to  by the tug  to  b r in g  her head upon the tide. 
The tu g  and the N o rd e n s  D ro n n in g  came up on 
the western, or Cheshire side, of the rive r, and 
when i t  became necessary to  tu rn  the N o rd e n s  
D ro n n in g  round, proper measures were taken fo r 
th a t purpose. A t  the same tim e  the steamer 
F ir e  Queen was com ing down somewhere about 
ha lf-way between m id -r iv e r and the eastern shore, 
and na v ig a ting  in  her own water. In  these 
circumstances I  see no reason to  suppose tha t the 
tu g  and her tow  were no t qu ite  ju s tifie d  in  
p u ttin g  th e ir  helms a-starboard, and go ing round 
when and where they d id . The case set up by 
the defendants is th is  : They say th a t as they came 
down the eastern side o f the r iv e r  they fo r  the 
f irs t  tim e became aware of the existence o f a 
vessel ahead, o r nearly  ahead, of them  by seeing 
what afterw ards proved to  be the w h ite  l ig h t at 
the masthead of the steam-tug a t no t more than 
400 o r 500 yards d is tant. I  presume i t  is pre
tended th a t they could no t see th is  l ig h t— which 
they adm it was a good one— at a greater distance 
on account o f the thickness of the weather. The 
m aster o f the F i r e  Queen says, “  I  tho ugh t i t  was 
the  lig h t  o f a vessel a t anchor. I t  was s lig h tly  
on m y po rt bow, and I  in tended to  go down inside 
o f it ,  leav ing i t  on m y p o rt hand, when suddenly 
a green lig h t, apparently on the same ship, came 
in to  view , whereupon I  assumed the lig h ts  to  
belong to  a steamer standing in  across m y 
vessel towards the  eastern shore. I  a t once 
gave the order to  starboard the helm. M y  vessel 
cleared the lig h ts , and, had there been no th ing  
else, there would have been no d a n g e r; b u t i t  
tu rned  out— and th a t was a m a tte r I  could not 
have foreseen— th a t the vessel showing the lig h ts  
had a barque in  tow , w ith  w h ich  I  a t once collided. 
I  should not have done so had any of the  proper 
indica tions been given to  me of there being a 
vessel in  tow .”  W ha t indica tions had the  officer 
in  charge of the F ir e  Queen a r ig h t  to  have? H e 
had a r ig h t  to  have a w a rn ing  th a t there was a 
vessel in  tow  by the tu g  e xh ib itin g  tw o lig h ts  
at the masthead. He had a r ig h t  to  have a green 
lig h t  exh ib ited by the vessel in  tow . Possibly 
he had a r ig h t to  have a w h ite  stern lig h t  shown 
h im . Now, he says he had none of these warnings, 
and therefore had a r ig h t, seeing the  lig h ts  he 
did, to  act as he did.

F irs t  of all, therefore, I  have to  determ ine 
the im p o rtan t question of fact whether the 
tu g  had one o r tw o good lig h ts  a t her mast
head. Now, there is a ve ry  strong body of 
evidence to  the effect th a t the tu g  had up to 
the tim e o f the collision, and at a n d 'a fte r  the 
tim e of the collision, tw o pe rfectly  good ligh ts  at 
her masthead. There is, however, a strong body
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° f  êvulenoes on the other side to the contrary 
and I  shall have to determ ine the m atter. B u t 
before dealing w ith  tha t, I  propose to consider 
w hether the barque carried a good green lig h t 
and on tha t I  have no hesitation Æ d i n g a t  
once tha t she did. I  am speaking now ofSthe 
exh ib ition  of the hgh t, and not of its  position 
° n  the question of its  position, I  have to determine 
whether i t  was properly  fixed ; th a t is, was its  
position a compliance w ith , or a departure from
o retheSU a i l0nS f ° r  PrT en ting  Collisions at Sea! or the analogous regulations applicable to  thé 
Mersey. Now  the N o rd e n s  D ro n n in g ,  lik e  most 
other vessels, has a cathead, and there is no doubt 
th a t i t  was m  the way o f the lig h t. O f courre 
there was the same amount of obscuration on thé 
o ther side,_ bu t i t  is not necessary to  consider 
tha t. _ I  th in k  the resu lt of the evidence comes 
to  th is  : th a t the cathead obscured the side lig h t 
fo r some two and a ha lf or possibly three degrees 
— th a t is, considerably less than a th ird  of a po in t 
— on the vessel’s bow; and therefore, savh fo r 
th a t th ird  of a po in t, th is  vessel’s side ligh ts  
showed an unbroken lig h t  over ten points of the 
horizon. Now, is i t  a breach of the regulations 
to r a vessel to have her lig h ts  obscured to  the 
extent I  have described. I t  is pe rfectly  certain 
th a t a lite ra l compliance w ith  these regulations 
is not intended. A  lite ra l compliance w ith  these 
regulations as to lig h ts  is an im poss ib ility  I  
w i l l  take an instance. A  vessel at anchor is 
required to  c a rry  at no t more than tw en ty  feet 
above the water o r the deck ( I  forget which) a 
l ig h t  w h ich sha ll show an unbroken lig h t a ll 
round the horizon. I f  a vessel has any mast or 
rope which runs to  a greater he ight than the 
prescribed tw en ty  feet, i t  is u tte r ly  impossible 
th a t any lantern could show an unbroken lig h t a ll 
round the horizon. A  number of other s im ila r 
instances m ig h t be given. I  am now on ly po in ting  
ou t th a t the le tte r o f the regulations cannot be 
complied w ith . W hat we m ust look to is, whether 
there is a reasonable compliance w ith  the regu
lations. Now, on the question o f ligh ts , we have 
had several surveyors called, and amongst others 
a gentleman whose evidence is to  be treated w ith  
every respect, the Board o f Trade surveyor. 
Now, w hat he says is th is :  “ I  have got the 
regulations, and I  have got m y ins tructions from  
the Board of brade, and they would prevent me 
passing these ligh ts  in  the position in  w h ich they 
were placed w ith  regard to  the catheads.”  I  pu t 
some questions to  h im  on the Board of Trade 
instructions, and the resu lt o f fo llow ing  those 
ins tructions is, w h ile  i t  frees h im  from  one d iffi
c u lty  i t  places h im  in  another. The Board of 
Trade is carefu l not to  have any obscuration of 
the lig h ts  on e ither bow ; but, in  ensuring th a t 
desideratum, they make a departure from  the 
le tte r of the ru le  which, to  m y m ind, is a fa r more 
serious m atter than the question in  th is  case. I t  
tu rns  out th a t the Board of Trade surveyor would 
have passed th is  vessel i f  her catheads had been 
removed, and there had been no obstruction of 
the ligh ts , a lthough there would have been a 
greater degree of e rro r by the side sights con
verg ing in  fro n t of the stem of the ship in  the 
sense tha t the side lig h ts  m igh t have been seen 
across the bows. I  m yself do not see how these 
regulations are in  practice to  be worked out. 
there cannot be a s tr ic t compliance w ith  the 
le tte r of the rules. I  am strong ly  inc lined to

______ [A dm.

to  thai  th ? r iSh t th in f? t0  a im at would be 
o adhere to the prescribed arc o f ten points,

P°in ts  abaft the  beam, and 
fn r t iL  ®ptPe 80 as to  allow i t  to  be seen no
fu rth e r fo rw ard  than an arc o f ten points. I f  
th a t were carried out, there would be a breadth 
r t h t  k neS®i ecW ^ alent *0 the beam of the ship 

0 f  course’ i t  i« obviously im - 
£• . 6 v °  ca rry out  these requirem ents to  a 
■ m ost go as near as you can. M y
thincrsffl° k ls .tha,t  m y proposal is the state of 
w, S  i  be mmed at, because the objection to  i t  
to m m  small. B u t, as i t  is impossible
the ™ v iy iW1l \ i keSe rules iite r& lly , one m ust do 
whethe • fu -  t h m g ?ne «am The question is, 
renvdreml11 i hlS tbe dePar.ture from  the s tr ic t 
which nn rW  tbe regulations_ is a departure 
The mip t ‘ 1 c lrcumstances is unreasonable, 
obscured the11!- ' I ’f because th is  cathead 
o r threedHth  h g h t t0, the extent of two and a ha lf

„ I 11 ls ' * have asked the E ld e r B reth ren 
th u ik in  y ' + w  i ^ 1S’ and tbey  ag ree w ith  me in  
With t t g  thiat there was a reasonable compliance 
That t h / w eS/ egar^ il!lS ligh ts . I  therefore hold 
W *  th  Nordens Dronn ing  is not to blame fo r
c n th f n eTgre<;n llg h t  obscured as i t  was by the 
cathead I  asked the Board of Trade surveyor 
the question where he would fix  the ligh ts . He 

would ca rry  them  fu rth e r forward, and 
would place them  some three feet h igher. He 

wo? ld  be a way of obv ia ting  the 
TW th y ’ j Ut w ith  th a t suggestion the E lder 
do r  r6n ■ 4 ° ,n.°t agree. I  have so fa r  been 
statute tb *S m a tte r aS a Tuesti ° n  under the

W hen I  come to the m erits  o f the case, I  
ave not the s lightest doubt in  com ing to  the 
(inclusion,ag a m atter of fact, th a t the obscuration 
... ? green lig h t  had no th ing  to  do w ith  the 

f  say th a t because I  have no doubt 
a the F ire  Queen and the Nordens D ronn ing  

were m  such positions tha t th a t cathead could 
no t have obscured the lig h t  of the barque to 
those on board the steamer. I  now come to  the 
question of the stern lig h t. I  have already in ti-  
m a te d in  the course of the case, a fte r consulting 
w ith , the E lder Brethren, th a t th is  stern lig h t 
was im properly  placed, and was a breach o f these 
regulations, which I  understand to have the same 
s ta tu to ry  effect as the Regulations fo r  P reventing 
Collisions at Sea, and the breach of which there- 
tore entails the s ta tu to ry  pena lty prescribed by 

tbe M erchant Shipp ing A c t 1873. 
iNow, had the defective position of tha t stern 
lig h t any effect on the collis ion ? I  m ust consider 
tha t question. I t  appears to  me i t  would be a 
compliance w ith  art. 5 of the Mersey Regula
tions to hang a w h ite  globe lan te rn  from  the 
centre o f the ta ffra il, so th a t i t  would hang a foot 
or eighteen inches below the ta ffra il. In  th is  the 
E ider B rethren agree w ith  me. I  th in k  the real 
in tention  of th is  ru le  is to  have the stern lig h t 
so placed tha t i t  shall not be seen in  fro n t of the 
stern. I f  th a t be the compliance w ith  the rule, 
w hat follows P _ W hy, tha t, had i t  been there, by 
no possib ility , in  m y view of the case, could those 
on board the F ire  Queen have seen i t  before the 
collision. I  know th a t one or tw o o f the plain-
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t if fs ’ witnesses, when p lacing the models, pu t them  
in  a position in  which the stern lig h t, carried as 
I  have suggested i t  should be, would have been 
seen by those on board the F ir e  Queen. B u t I  
do not accept those positions as correct. These 
vessels never were in  those positions, and never 
could have been. B u t ta k in g  i t  th a t the collision 
between the F ir e  Queen and the N ord ens  D ro n n in g  
was either a righ t-ang led  blow delivered by the 
stem of the F ir e  Queen, o r a blow leading a ft, i t  
fo llows to  m y m ind, having regard to the fact 
th a t both vessels were under a starboard helm 
at and before the collision, the F ir e  Queen never 
could have been in  a position to  have seen a lig h t 
hung over the N o rd e n s  D ro n n in g ’s stern. There
fore, a lthough I  f ind  th a t there was an in fring e 
m ent o f th is  regulation , i t  was an in fringem ent 
w h ich could have had no effect upon the collision. 
Therefore w ith  regard to the green and the stern 
lig h ts  I  cannot find  the  N o rd e n s  D ro n n in g  to  
blame. N ow  le t me consider the other matters. 
I  am asked to believe tha t the tu g  had on ly one 
masthead lig h t, or ra th e r one good masthead 
lig h t. Undoubtedly, i f  there was an absence of 
one of those two ligh ts , the F ir e  Queen was misled. 
Two lig h ts  w ou ld  have indicated th a t the tu g  
had a vessel in  tow, and would have p u t those in  
charge of the F ir e  Queen on the alert. W ere 
these two lig h ts  bu rn ing  ? T ha t is a question on 
which there is a conflic t o f evidence. In  dealing 
w ith  th is  question I  do not fo rge t tha t the defen
dants have attacked both the side lig h ts  and the 
stern lig h t, and now are a ttack ing  one o f the 
masthead ligh ts . B u t I  have found tha t they d id  
no t see the green lig h t, and m ay i t  not be tha t 
they d id  not see th is  w h ite  masthead l ig h t  P The 
fac t is, I  am asked to  believe too much in  th is  
case. I  am asked to  believe th a t too many ligh ts  
were bad. On the whole I  and the E lder B re th ren 
th in k  the tu g  carried tw o sufficient masthead 
ligh ts , and th a t they ought to  have been seen by 
those on the F ir e  Queen. A s to the weather, i t  is 
said the n ig h t was hazy. H ad i t  not been so 
those on the F ir e  Queen ce rta in ly  ought to  have 
seen the one masthead l ig h t  which she adm its 
to  have been on the tu g  a t a greater distance 
than 400 o r 500 yards. She is going seven knots 
an h o u r ; her captain sees a lig h t, one po in t on 
his po rt bow, and 400 o r 500 yards off. He could 
no t te ll fo r  a m inute  w hat th a t l ig h t was. He 
concludes i t  is a vessel a t anchor, and acts 
accordingly. I t  tu rns out to  be a vessel under 
way. I  cannot help saying tha t, having regard 
to  the state of the weather, the pace at which he 
was going, and the unce rta in ty  there was w ith  
regard to the lig h t, common prudence should at 
once have d icta ted his easing his engines. He 
d id  no t stop at all, bu t kept on u n t il he got 
other indications, and so brought about the d iff i
c u lty  w ith  which we have to deal. On the whole 
I  f ind  the F ir e  Queen alone to blame.

Solicitors fo r  the p la in tiffs , B ateson, B r ig h t ,  
and W a rre , L iverpool.

S o lic ito r fo r  the defendants, I I .  C. D u n c a n ,  
Liverpool.

W ednesday, J u n e  15, 1887.
(Before B ott, J.)

T he B onnie K ate, (a)
G o-o w n e rsh ip  a c tio n — T ra n s fe r  o f  shares— B i l l  o f  

sa le— A d m ira lty  C o u r t A c t 1861 (24 V ie t. c. 10), 
s. 8.

T h e  m a n a g in g  ow ners o f  the s tea m sh ip  B . K .  i n  1882 
agreed to  se ll the d e fe n d a n t V. one s ix ty - fo u r th  
sha re  in  the B . K . ,  f o r  w h ic h  he gave the m  a  b i l l  
o f  exchange f o r  1561, a n d  received f r o m  them  a  
re ce ip t f o r  the sam e as “  be ing one s ix ty - fo u r th  
share  in  the s.s. B . K . ”  I n  1883 the m a n a g in g  
ow ners sen t V . 81. in  respect o f  p ro f its  on h is  
share, a n d  subsequently  sent h im  a  sta tem en t o f  
accounts. N o  b i l l  o f  sa le  o f  the share w as ever 
executed by the m a n a g in g  ow ners, a n d  i t  appeared  
th a t th e ir  shares i n  the B . K .  w ere m ortgaged  a t  
the tim e  o f  the sale to  V ., a n d  th a t subsequently  
they never w ere M  a  p o s it io n  to redeem them . 
C e rta in  o f  the ow ners  h a v in g  p a id  losses in c i 
d e n ta l to the w o rk in g  o f  the sh ip , n o w  sued V . as  
a  co-ow ner f o r  h is  p ro p o r t io n  o f  the losses.

H e ld , th a t, n o t w ith s ta n d in g  the rece ip t by V . o f  the
81., he w as n o t, e ith e r i n  la w  o r  e q u ity , a  co-owner, 
th a t the m a n a g in g  ow ners h a d  no  a u th o r ity  to 
pledge h is  c re d it, a n d  th a t the re fo re  he w as n o t  
lia b le .

Quaere, w he the r sect. 8 o f  the A d m ira lty  C o u rt  
A c t 1861, g iv in g  the A d m ir a l t y  C o u rt ju r is d ic t io n  
to  decide questions between co-owners, is  n o t 
con fined  to questions between reg is te red  co-owners.

T his was a co-ownership action i n  pe rsonam , in  
wh ich the p la in tiffs , the owners of sixteen s ix ty- 
fo u rth  shares in  the steamship B o n n ie  K a te , 
sought to recover contribu tions from  the owners 
o f the rem aining fo rty -e ig h t s ix ty -fo u rth  shares.

The defendants, w ith  the exception o f a M r. and 
M rs. Vasey, subsequently to the in s titu tio n  of 
the su it pa id th e ir  proportions of the ship’s 
liab ilitie s , or became insolvent.

B y  the defence o f M r. Yasey, i t  was alleged as 
fo llo w s : That he never was the owner of any 
share or shares in  the B o n n ie  K a te , and tha t, i f  
any liab ilitie s  had been incurred, they had not 
been incurred  on his behalf, no r w ith  his 
au tho rity .

Par. 3. On or before the 13th Nov. 1882 the said defen
dant, at the request and on behalf of his wife Louisa 
Monkhouse Vasey, contracted w ith B. H. McBryde 
and Co., who were the then managing owners of the said 
vessel, for the purchase of one sixty-fourth share in her 
for his said wife, and gavo the said B. H. McBryde 
and Co. his acceptance for 1561. 5s. for the same, and 
from time to time payments were made on account of 
the said purchase money, and the b ill renewed for the 
balance until the 15th Sept. 1885, when the balance then 
due, videlicet 1011. 5s., was met by payment by the said 
defendant on behalf of his said wife to W. P. Orwin, the 
defendant, who had become managing owner in place of 
the said B. H. McBryde and Co.

4. The said managing owners had always refused to 
give to the said L. M. Vasey, or to the said H. J. Vasey 
on her behalf, a b ill of sale of the said share, un til the 
said acceptance was met, but when the same was met 
by such payment as aforesaid the said W. F. Orwin 
refused to execute a b ill of sale of the said share on the 
ground (as the fact was) that the said share had been 
mortgaged, and the said W. F. Orwin had become 
bankrupt.

M rs. Yasey, by her defence, a fte r m aking s im ila r 
allegations to  those contained in  M r. Yasey’s 
defence, proceeded as follows :
(a) Reported by J. P. A spinalt, and B utler A spinall, Esqrs.,

Barristere-at-Law.
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coritrao'fc of purchase was never carried 
out, and the essential terms thereof have not been 
performed. _ Amongst the essential terms of such 
contract which have not been performed, and of which 
the performance was never dispensed w ith by the said 
rfouisa, Vasey or any person authorised by her, were the 
following: that the one sixty-fourtli share in the said 
vessel contracted to be purchased for the said Louisa 
Vasey as aforesaid, was unincumbered, and would be 
transferred free from incumbrances to the said Louisa 
Vasey, and that no interest in the said share should vest 
m or be assigned or transferred to the said Louisa 
Vasey until the whole purchase money for the said 
share had been paid, and tho person or persons from 
whom the said H. J . Vasey had on her behalf contracted 
to purchase the said share had by b ill of sale trans- 
terred the legal title  to the said share free from 
incumbrances to the said Louisa Vasey, or as legal 
owners or owner of the said unincumbered share had 
lawfully made a valid equitable assignment of the 
8aid share free from incumbrances to the said Louisa 
Vasey.

6. No share or other interest in the said vessel was
ever specifically appropriated to the said Louisa Vasey, 
or to any person acting at her request on her behalf. 
I t  any share or interest in the said vessel was ever 
specifically appropriated to the said .Louisa Vasey or to 
any person acting at her request on her behalf, the 
snare or interest in tho said vessel so specifically 
appropriated to the said Louisa Vasey or any person 
so acting at her _ request on her behalf, was not such a 
8 TT)r■?U-?TU an in^er©st in the said vessel as she or the
said H. J. Vasey contracted to purchase or consented 
to own.

7. No b ill of sale, or other instrument assigning or 
transferring or purporting to assign or transfer any 
share or other interest m the said vessel to the said 
Louisa Vasey, or to any person acting at her request on 
her behalf, was ever executed, and no'equitable assign-

ent of any share or interest in the said vessel was ever
on her behaif0110 ^  SUCh person actin2 at her request

A t  the  hearing, the p la in tiffs  called M r. O rw in , 
one of the defendants, and a la te member of the 
firm  of M cBryde and Co., and also p u t in  certa in  
docum entary evidence.

evi(lence was as follows :— On 
Nov. 13, 1882, M r. Vasey agreed to  purchase one 
s ix ty -fo u rth  share m  the B o n n ie  K a te  from  
M cB ryde and Co., who were the m anaging owners 
of the vessel. In  paym ent he gave a b i l l  fo r 
1561. 5s. and received the fo llow ing  re c e ip t:

Nov. 14, 1882.— Received from H. J. Vasey Esq 
acceptance at four months, due March 4 1883 for one 
hundred and fifty-six pounds five shillings, being 1-G4th 
share in the s.s. Bonnie Kate.—M cB byde  and Co 

1561. 5s.

In  Feb. 1883 M cBryde and Co. sent M rs. 
Vasey a cheque fo r  81. inclosed in  the fo llow ing  
le t te r : “

Newcastlo-on-Tyne, Feb. 19, 1883. — Mrs. L. M. 
Vasey.—Madam, We beg to hand you cheque 8i. on 
account of profits on your share in Bonnie Kate s.s. A 
statement of.acoonnt w ill be sent you at the end of the 
month. Please return the enclosed receipt and oblige 
yours, etc., M cBbyd e  and Co.

A  statement of accounts was subsequently sent 
to  M rs. Vasey.

In  cross-examination M r. O rw in  adm itted th a t 
no b ill of sale of the said share had ever been 
executed, th a t at the tim e his f irm  sold the share 
to M r. Vasey a ll the shares held by his f irm  
were mortgaged and had never been redeemed, 
and th a t d u rin g  the negotiations between his 
firm  and M r. Vasey his f irm  had been in  
pecuniary d ifficu lties, and never were in  a position 
to  pay off the mortgage.

The defendants called no witnesses. I

J . P . A s p in a l l fo r  the p la in tiffs .— On the facts 
o f th is  case i t  is clear th a t M r. Vasey, and not 
M rs. Vasey, was the owner of the share, and there
fore he is liable in  th is  action. [B utt, J.—• 
W hether M r. or M rs. Vasey is, liable, is a m inor 
consideration. M y  d iff ic u lty  is to see how e ither 
of them  is liab le .] The fac t th a t no b i l l  of sale 
was ever executed does no t relieve them  o f 
lia b ility .  In  equ ity  they were the owners of th is  
share. They took the pro fits, and therefore they 
are liable fo r  the losses. The defendant Vasey 
had a contract enforceable in  equ ity  fo r  the 
execution of a b i l l of sale o f a share in  the ship, 
and he is therefore an ow ne r:

Hughes v. Sutherland, 45 L. T. Rep. N. S. 287 • 
7 Q. B. Div. 160; 4 Asp. Mar. Law Cas. 459;

Batthyany v. Bouch, 41 L. T. Rep. N. S. 177; 50 
L. J. 421, Q. B . ; 4 Asp. Mar. Law. Cas. 380.

A ltho ug h  the defendants never received a legal 
transfe r of the share, they took p ro fits  on the 
ground of th e ir  ownership, and they allowed 
M cB ryde and Co. to  tre a t them  th roughou t as the 
owners of the share. M oreover they ought to  
have seen th a t M cB ryde and Co. expended the 
purchase money in  releasing the share. Can i t  
be doubted tha t, had the ship proved a paying 
concern, the defendants would not have claimed 
to  share in  the pro fits  P The position of M cBryde 
and Co. to  the defendants was th a t of agents to 
receive pro fits, and in cu r lia b ilit ie s  on th e ir  
behalf. [B utt, J.— On the question of m y ju r is 
d ic tion  in  th is  case, I  have some doubt whether 
i t  comes w ith in  sect. 8  ̂of the A d m ira lty  Court 
A c t 1861. I  ra the r th in k  th a t the “  co-owners ”  
there m entioned m ust be registered oo-owners, 
and i f  so, th is  case is not w ith in  the section.] 
N o such construction has ever been pu t upon the 
section before, the effect o f w h ich would be to 
na rrow  its  application and so d im in ish  its  
u t i l i ty .  The word “ reg is te red ”  applies to ships 
and not to  owners.

J . G o re ll B a rn e s  fo r  the defendants. —  The 
defendants never became the owners of a share 
e ither in  law  o r equity. T he ir contract w ith  
M cB ryde and Co. was to  purchase an unincum - 
bered share. That contract never was carried out, 
because M cBryde and Co. never were in  a 
position to  transfe r an unincumbered share. 
Ih e  receipt of the pro fits  is not enough to 
constitu te  them owners. H ad they been receiving 
p ro fits  over a lengthened period of tim e  and 
acquiescing in  M cBryde and Co.’s conduct, they 
m ig h t perhaps have been liable. B u t in fact 
they receive on ly one p ro fit, and they receive tha t 
upon the assumption th a t M cB ryde and Co. 
w ill sho rtly  be in  a position to  execute a b i l l of 
sale of the share.

. J- In  the view  I  take of th is  case, i t  is
im m ateria l to  consider o r determ ine whether M r. 
Vasey or M rs. Vasey was the person to whom the 
share m th is  vessel was to  be assigned. I  w ill 
therefore trea t the m atte r as though M r. Vasey 
had been nego tia ting th is  m atter on his own 
behalf. This was the state of affairs. He went 
to  M cBryde and O rw in  to  negotiate w ith  them 
to rthe  purchase of one s ix ty -fo u rth  share, fo r  which 
he gave a b il l o f exchange fo r 1561. 5«. The sale of 
tha t share and the tak in g  of the b ill were rea lly  
a fraud on Vasey. Those who sold the share 
knew pe rfectly  well th a t they had not got the 
share to sell, and th a t i t  was m ortgaged together
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w ith  th e ir  other shares. They therefore ought 
■never to  have taken the b il l o f exchange from  M r. 
Vasey. O w ing to  th e ir  fa ilure , M r. Vasey never 
got his share. He has parted w ith  1561., a ll he 
has received is 81., and he is now called upon to 
pay something more out o f pocket in  respect of 
a share w h ich  he has never got. I  believe the 
real facts were these. There was an agreement 
by M cBryde and Co. to sell one s ix ty -fou rth  share to 
M r. Vasey. They were not in  a position to transfer 
and they knew it .  They d id  not te ll M r. Vasey 
So, bu t they took his money, or ra the r his b ill, 
which was a fraud , and i t  was in  continuation of 
tha t fraud  th a t they paid h im  the 8Z. as i f  he had 
rea lly  go t the share in  the ship. Is  he to  be 
affected by ta k in g  th is  81. so as to be taken to 
have given M cB ryde and Co. au th o rity  to  pledge 
his cred it, a lthough he had never got a transfer of 
the share P The 81. was taken in  the belief tha t he 
would im m edia te ly have the share transferred to 
him . The real question, as I  have said before, is, 
whether M cB ryde and Co. had a u th o rity  to  
pledge Vasey’s cred it, fo r  i f  they  had, o f course 
Vasey would be liable. I  ho ld tha t, on the facts 
of th is  case, he gave no such au tho rity . H ad he 
been asked i f  he w ou ld  a llow  his cred it to  be 
pledged in  respect of th is  share, who can doubt 
what his answer would have been P I  th in k  the 
p la in tiffs ’ case en tire ly  fa ils , and I  therefore 
dismiss M r. and M rs. Vasey from  the su it, and 
order the p la in tiffs  to  pay th e ir  costs.

Solic ito rs fo r  the p la in tiffs , G regory , R ow cliffes, 
R a w le , and Johnston , agents fo r  R h ip so n , Cooper, 
and G oodyer, Newcastle-on-Tyne.

Solicitors fo r the defendants, In g lede tv , In ce , 
and C olt, agents fo r  In g le d e w  and D agg e tt, 
Newcastle-on-Tyne.

J u n e  30 a n d  J u ly  1, 1887.
(Before B utt, J.)

T he Cum brian , (a)
S a lvage— S h ip  a n d  cargo  —  P r im a r y  l ia b i l i t y  o f  

sh ip o w n e r— V e rb a l ag reem ent f o r  f ix e d  sum .

A n  ag reem ent m ade by the m a s te r o f  a  vessel i n  
d is tress  to p a y  sa lvo rs  a  f ix e d  sum  is  a n  agree
m e n t m a de  on  b e h a lf o f  a n d  p le d g in g  the c re d it 
o f  the sh ipo w ners  so as to  m ake them  lia b le  to the 
sa lvo rs  f o r  the w ho le  a m o u n t so agreed u p on , a n d  
n o t m e re ly  f o r  such p ro p o r t io n  o f  such a m o u n t 
as the va lu e  o f  the sh ip  a n d  f r e ig h t  bears to  the  
v a lu e  o f  the cargo.

The Raisby (53 L .  T . R ep . N . S . 56 ; 5 A sp. M a r . 
L a w . C as. 473; 10 P .  D iv .  114) d is tin g u is h e d .

T his was a salvage action i n  re m  in s titu te d  by 
the owner, master, and crew o f the smack J o h n  
W in tr in g h a m ,  against the owners of the steamship 
C u m b ria n , her cargo and fre igh t.

The facts alleged by the p la in tiffs  were as 
follows : The smack J o h n  W in tr in g h a m ,  of seventy- 
seven tons reg ister, was a t about 4 p.m. on Sept. 
9, 1886, in  the N o rth  Sea, about fo r ty  m iles east 
by no rth  of Fraserburg, re tu rn in g  to  G rim sby from  
a fish ing voyage, laden w ith  a cargo of fish. In  
these circumstances, the steamship C u m b r ia n  was 
sighted in tow  o f another steamship, the A r th u r ,  
and about a quarte r o f an hour a fte rwards the
(«) Reported by J. P. A spinall and Butler A spinall, Esqrs.,

Barristers-at-Law.

tow  rope was seen to pa rt. The smack approached, 
but, ow ing to the w ind  and sea, no communication 
could be made, and she therefore lay  by  the 
C u m b r ia n  th roughout the n igh t. On the m orn ing 
of the 10th the A r th u r  had disappeared, and the 
w ind  having moderated and changed, the master 
of the smack offered the C u m b r ia n  his assistance, 
bu t was to ld  th a t w ith  the w ind as i t  was he 
could do no good, and was asked to lay  by the 
C u m b ria n  t i l l  the w ind  came from  a favourable 
quarter. The smack la id  by u n t il the m orn ing 
o f the 14th, when between 8 and 9 a.m. the 
master of the smack was directed to  make fast 
the tow  rope and tow  the C u m b ria n  in to  the track 
of steamships. The smack accordingly took the 
C u m b r ia n ’s tow  rope, and began to tow  about 
9 a.m., and continued tow ing  u n t il about 2.30 p.m., 
when the steamship S w a n  came up, and was 
engaged by the C u m b ria n  to tow  her to an east 
coast port, and the C u m b r ia n  was u ltim a te ly

SaThe defendants denied tha t they had ever asked 
the p la in tiffs  to  stand by t i l l  the 14th, and alleged 
th a t they had constantly to ld  them  to  go. 1 hey 
also alleged tha t, before the tow  rope was made 
fast i t  was verba lly  arranged between the two 
masters th a t the smack should tow  the C u m b ria n  
t i l l  she got a steamer to  tow  her fo r the sum of
701.

The C u m b r ia n  was a steamship of 781 tons 
net, and was a t the t iv e  of the services 
mentioned on a voyage from  W hitehaven to 
R iga On the 4th Sept, her m achinery became 
disabled ow ing to  the high-pressure cy linder 
covering breaking, and a fte r being under sail fo r  
three days, she on the 7th fe ll m  w ith  the 
steamship A r th u r ,  and took her assistance. 
A t  the tim e when the action was in s titu te d  the 
cargo on hoard the C u m b r ia n  had been discharged 
and delivered to the consignees, and hence i t  
had never been arrested, nor had b a il been 
given fo r it .  The on ly defendants who appeared 
were the owners of the ship and fre ig h t, and 
in  th e ir  defence they alleged ( in te r  a l ia )  as 
fo llo w s :

The said defendants pay into court 511. 13s 7d., such 
sum being the proportion of the said 701. which, having, 
regard to the values of the Cumbrian, her freight and 
cargo the -said defendants as owners of the said ship 
and freight should bear, and they say that sum is 

fa RA.tisfv the nlaintiffs’ claim against the said
defendants.

The value of the C u m b r ia n  was 8000Z., of her 
cargo 29501., and of her fre ig h t 321L

B u c h n il l ,  Q.C. (w ith  h im  J . P . A s p in a l l)  fo r  the 
p la in tiffs .—  On the evidence i t  is contended th a t 
there was an agreement fo r  the smack to  lay  by 
from  the 10th t i l l  the 14th, and in  respect of 
th a t the p la in tiffs  are en titled  to  remuneration. 
I t  is also subm itted tha t i t  has been proved 
th a t there was no agreement to tow fo r 70i. as 
the p la in tiffs  allege, and th a t in  respect of the 
towage, the p la in tiffs  are en titled  to  substantial 
reward.

S ir W a lte r  P h i l l im o re  (w ith  h im  F y k e ), fo r the 
defendants, was to ld  by  the court to  confine his 
argum ent to  the question whether the shipowners 
were liable fo r  the 70i. under the agreement, or 
on ly  fo r  the 511. 13s. 7d. paid in to  court. The 
decision in  T h e  R a is b y  (53 L . T . Rep. N . S. 56; 
5 Asp. M ar. Law. Oas. 473; 10 P. D iv . 114) 
decides the po in t in  the shipowners’ favour.
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[B utt, J.— This is a ve ry  d iffe ren t case. In  The  
R a is b y  no specific sum is mentioned, whereas 
here there is a fixed am ount.] D r. Lush ing ton  
has decided th a t shipowners are not liable fo r 
salvage to cargo, and therefore the defendants 
are on ly  liab le  fo r  a po rtion  of the 701.:

The Mary Pleasants, Swa. 224;
The Pyrenee, Br. & L. 189.

B u c k n i l l ,  Q.C. in  rep ly .— In  T h e  R a is b y  (u b i 
sup.) no specific sum was mentioned, and the 
m a tte r of compensation was le ft to  a rb itra tion . 
In  the present case, the shipowners’ servant binds 
his owners to  pay a fixed sum, and therefore 
makes them  p r im a rily  liable fo r  i t :

Anderson, Tritton, and Co. v. The Ocean Steamship
Company, 52 L. T. Rep. if .  S. 441; 5 Asp. Mar.
Law. Gas. 401; 10 App. Cas. 107.

Butt, J.—  I  am of opinion, in  th is  case, th a t 
there was no employment of the smack to stand 
by d u rin g  the fo u r days, o r any po rtion  o f them. 
I t  is clear to  m y m ind  tha t the master of the 
smack was anxious to  get a job, and chose to take 
his chance of w a itin g  fo r  employment. W hen an 
altered state of circumstances arose, and the 
w in d  blew from  such a quarter th a t the smack 
could be o f use to the  steamer, he was allowed 
to  take her in  tow, and towed her some few miles 
in  a westerly d irection. The m ain question is, 
w hat were the term s under w h ich  he took the 
rope of th a t vessel. I t  is  denied by the captain 
o f the smack th a t there was any specific agree
ment. H e adm its th a t 701. was offered, bu t says 
he declined it .  H e says the rope was given h im  
by  the steamer in  these circum stances: 701.' having 
been offered and declined, the master of the 
steamer said, “  W ell, i f  you tow  me in to  the tra ck  
of steamers, i t  w i l l  be to  you r advantage.”  The 
evidence on the other side is ve ry  strong to  the 
effect th a t the 701. offered was accepted, and th a t 
the  rope was on ly g iven on those terms. I  have 
come to  the conclusion th a t there was an agree
ment fo r 701. I  do not, however, th in k  i t  m atters 
very much, because, having come to  the conclusion 
th a t the smack was not engaged to  stand by, I  
th in k  701. is adequate rem uneration fo r  the 
services rendered. The on ly rem a in ing question 
is, whether the p la in tiffs  arc en titled  to  get the 
701. from  the defendants. They have paid in to  
cou rt the sum of 511. 138. 7d., which they say is 
the ship ’s share, and they seek to  avoid 
respons ib ility  fo r the balance on the ground tha t 
i t  is payable by the cargo. That is not m y 
opinion. I  th in k  as a m a tte r of fact and of law, 
th a t when th a t agreement was come to, i t  was 
intended tba t the shipowners’ l ia b il ity  and cred it 
should be pledged, t  th in k  th a t is so in  a ll cases 
o f th is  sort, and I  do not th in k  tha t proposition 
is rea lly  affected by the case o f The R a is b y  (u b i 
sup .). There the agreement was substantia lly  
th is , “  Tow me to  po rt, and the amount of 
rem uneration shall be settled by a rb itra tio n  on 
shore.”  That is, a ll the parties in terested were to 
go before the a rb itra to r. I  do no t th in k  i t  has 
any bearing on the present case. I  ho ld tha t the 
shipowners are personally liable, and th a t i t  was 
intended at the tim e the agreement was made 
th a t they should be personally liab le  fo r  the 701. 
I  m ust therefore overru le the tender, and increase 
i t  by the difference between 511. 13s. 7d. and 701., 
and I  allow  the p la in tiffs ’ costs on the County 
Court scale.

Solic ito rs fo r  the p la in tiffs , C la rk s o n , G reenw ell, 
and W yles, agents fo r  G ra nge  and W in tr in g h a m ,  
Great Grim sby.

Solic ito rs fo r  the defendants, P r itc h a r d  and 
S ons.

Suprmi Court of JuMtata.
COURT OF APPEAL.

M o n d a y , P ec. 6, 1886.
(Before L o rd  Esher, M.R., L indley and L opes,

L.JJ.)
Cox, Patterson, and Co. v . Bruce and Co. (a ) 

B i l l  o f  la d in g  —  H o ld e r  f o r  v a lu e  —  A u th o r i ty  
o f  m a s te r —  Q u a lit y  m a rk s  —  S h ip p in g  notes—  
H r r o r  o f  m a s te r— L ia b i l i t y  o f  ow ne r.

W here  a  m e m o ra n d u m  on  a  b i l l  o f  la d in g  p ro v id e s  
th a t  i f  q u a l i ty  m a rk s  a re  used (o n  bales o f  ju te )  
they a re  to be o f  the same size as the le a d in g  
m a rk s , a n d  co n tiguou s  thereto , a n d  i f  such  
q u a l i ty  m a rk s  a re  in se rte d  in  the s h ip p in g  notes, 
a n d  the goods a re  accepted by the m a te , b i l ls  o f  
la d in g  i n  c o n fo rm ity  th e re w ith  s h a ll be s igned  
by the c a p ta in ,  a n d  “  the s h ip  s h a ll be responsib le  

f o r  the correct d e liv e ry  o f  the goods,”  a n d  the  
m a te , by m is ta ke , in s e r ts  w ro n g  q u a l i ty  m a rk s  i n  
the s h ip p in g  notes, a n d  the m a s te r copies such  
q u a l i ty  m a rk s  in to  the b i l l  o f  la d in g , the s h ip 
o w n e r in c u rs  no l ia b i l i t y  to a n  indo rsee w ith o u t  
no tice  o f  the e r ro r  w ho  receives the  goods a c tu a lly  
sh ip p e d , because the m e m o ra n d u m  does n o t a p p ly  
to  a n y th in g  b u t correct q u a l i ty  m a rk s  as e x is tin g  
on  the bales themselves, a n d  because the s h ip 
ow ne rs  a re  n o t estopped by the re p re s e n ta t io n  as to 
q u a l i ty  i n  the b i l l  o f  la d in g .

Special Case.
This was an action commenced in  the M ayor’s 
C ourt of the C ity  of London and was transferred 
by an order dated the 17th M arch 1886 to th is  
honourable court. The p la in t if f ’s claim  against 
the defendants was fo r  10?. fo r  damages fo r  breach 
of contract by a b ill o f lad ing  and the  parties con- 
c tfrred in  s ta ting  the fo llow ing  case fo r  the 
opin ion of the court.

The p la in tiffs  ca rry  on business as ju te  brokers 
in  the c ity  o f London and the defendants are 
shipbrokers in  London and Dundee, and manag
in g  owners of the sa iling  vessel P a r,m u re .

In  the m onth of Sept. 1883 Messrs. B . Steel and 
Co., who are merchants at Calcutta, shipped on 
board the P a n m u re  at C a lcu tta  500 bales o f ju te , 
each 4001b. net. O f such bales 26 were m arked

1 ; 192 were m arked

m arked <r c> 3.

2 ; 282 were

A  h i l l  of lad ing fo r the same, dated the 28th 
Sept. 1883, was signed by the master of the said 
vessel and delivered to the said shippers, the said 
b i l l  of lad ing  being as follows :

Shipped in good order and condition by R. Steel and 
Co., on board the ship Panmure, whereof is master for 
this present voyage Downie, lying in the port of Calcutta 
and bound for London. Five hundred bales jute being 
marked and numbered as per margin, and to be delivered
(a) Reported by VV. P. E verslky  aDd A. H. B ittleston, Esqrs.,

Barristers-at-Law.
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in  the like  good order and condition at the aforesaid 
port of London (the act of God, the Queen’s enemies, loss 
or damage from  fire on board in  hu lk  or craft, or on 
shore, any act, neglect, or- default whatsoever of pilots, 
master, or crew, in  the navigation of the ship in the 
ordinary course of the voyage, and a ll and every the 
dangers and accidents of the seas and rivers and of navi
gation of whatever nature or kind excepted), unto order 
or to his or the ir assigns. F re ight to  be paid fo r the 
said goods at the rate of 21. (two pounds) sterling per 
ton of five bales, w ithou t discount, but otherwise subjeot 
to  the customary mode of payment average, as accus
tomed. In  the event of claim for short delivery, price 
to be the market price of the day at port of discharge on 
the day of the ship’s reporting a t the Custom Houso, 
less charges and brokerage.

W eight, contents, and value unknown.
In  witness whereof the master or agent of the said 

ship has signed three b ills  of lading exclusive of the 
master’s copy a ll o f th is tenour, one of which being accom
plished, the others to stand over.

Dated at Calcutta the 28th Sept. 1883,
James D o w n ie .

(In  the margin.)
_ I f  qua lity  marks are used they are to be of the same 

size as the leading marks and contiguous thereto, and i f  
such qua lity  marks are inserted in  the shipping notes and 
the goods are accepted by the mate, b ills  of lading in  
conform ity therew ith shall be signed by the captain and 
ship shall be responsible for the correct delivery of the 
goods.

83/84

1 =  26 B/s.
2 =  251 B/s.
3 =  223 B/s.

The said b i l l o f lad ing was afterw ards indorsed 
by the said shippers fo r  valuable consideration to 
the p la in tiffs  to  whom the p rope rty  in  the goods 
thereby passed who took and had the said 
b i l l  o f lad ing  w ith o u t any notice o f in co rrec t
ness in  the descrip tion o f the goods in  the said 
b i l l  of lading.

The said b i l l  o f lad ing  is in  the customary fo rm  
o f b ills  o f lad ing  in  the ju te  trade fo r sa iling  
vessels between Calcutta  and the U n ited  K ingdom . 
That fo rm  and no o ther has been in  use since 
A p r i l  1881 in  the said trade o f w h ich the  defen
dants were always since tha t date, and a t the 
tim e of the shipm ent in  question, aware, and they 
have, since A p r i l  1881, always used the same fo rm  
fo r th e ir  vessels engaged in  the said trade.

Jute is shipped of various qualities, w h ich are 
ind ica ted on the bales when packed by le tte rs  of 
the alphabet, or by the numbers 1, 2, and 3, No. 1 
in d ica ting  f irs t qua lity , No. 2 second qua lity , and 
No. 3 th ird  qua lity . These le tte rs  and numbers 
respective ly are term ed qu a lity  marks.

In  the  said h i l l  o f la d in g  the  m ark

is the lead ing m ark borne by each of the  500 
bales, and the numbers 1, 2, and 3 are respectively 
the q u a lity  m arks, and the numbers 26, 251, and 
223 are respectively intended to indica te the 
num ber of bales of each qua lity .

I t  is adm itted  th a t qu a lity  m arks were used on 
the goods th a t were shipped as aforementioned, 
and th a t such qu a lity  m arks were of the same 
size as the leading m arks and contiguous thereto. 
I t  is also adm itted  th a t the same q u a lity  m arks 
and the same num ber o f bales of each of such 
q u a lity  m arks as appear in  the said b i l l  o f lad ing 
were inserted in  the sh ipp ing notes, and th a t the 
goods actua lly  shipped were accepted by the mate 
of the said vessel, and th a t the said b i l l o f lad ing

V ol. V I . ,  N . S.

was signed by the  master o f the  said vessel in  
con fo rm ity  w ith  the said sh ipp ing notes.

On the  a rr iv a l of the P a n m u re  in  London, 
and the discharge of the cargo, the defendants 
de livered to the p la in tiffs  the  500 bales o f ju te  
mentioned in  the 2nd paragraph hereof, and 
being of the qu a lity  and bearing the qu a lity  
m arks the re in  described, and not of the qu a lity  
and bearing the q u a lity  m arks stated in  the said 
b i l l  o f lading. There were thus delivered to  the 
p la in tiffs  fifty -n in e  bales less of the No. 2 qua lity , 
and fifty -n in e  more of the No. 3 q u a lity  than 
appear from  the said b i l l of lading.

¡ It  is adm itted, however, tha t the defendants 
delivered to  the  p la in tiffs  the same 500 bales 
wh ich they receive-! from  the shippers.

The difference in  value to the p la in tiffs  between 
the bales w h ich  were delivered to  them  and those 
described in  the said b i l l  of lad ing is to be taken 
a t 101.

A  statem ent con ta in ing  pa rticu la rs  of the 
voyages made and the cargoes carried  by  the 
P a n m u re  from  1875, the date o f her be ing b u ilt ,  
and u n til Sept. 1883 (when she loaded the goods 
in  question), was pu t in  and form ed p a r t o f the 
case.

The question fo r  the op in ion of the C ourt was, 
whether the defendants were liab le  to  the p la in 
t if fs  fo r the non-delivery of goods of the q u a lity  
and bearing the q u a lity  m arks stated in  the said 
b i l l  o f lading.

I f  the C ourt is of the op in ion in  the affirm ative , 
then judgm ent in  the action shall be entered fo r 
the p la in tiffs  fo r  101. and costs, in c lud in g  the  costs 
of th is  case.

I f  the C ourt is  o f the opin ion in  the negative, 
then judgm ent in  the action shall be entered fo r 
the defendants w ith  costs, in c lud in g  the costs of 
th is  case.

B a rn e s  fo r  the p la in tiffs .— The question here is, 
whether a b i l l  o f la d in g  w h ich  is in  custom ary 
fo rm , and contains an e n try  of qu a lity  m arks 
describ ing the goods shipped, is b ind ing  on the 
shipowner when, on a rr iv a l o f the goods a t p o rt 
of destination, the m arks on them  do no t corre
spond to  those in  the b i l l  o f lading, bu t show 
th a t goods of an in fe r io r  q u a lity  have been 
shipped. The p la in tiffs  contend th a t i t  is 
b ind ing. The case tu rns  on the construction 
wh ich amounts to  a s tipu la tion  tha t, i f  qu a lity  
m arks on the cargo are used, the ship sha ll be 
responsible fo r  the correct de live ry  o f the cargo. 
Th is clause is w e ll recognised in  the ju te  trade. 
The goods here were c learly  m isdescribed; and 
th is  action is not an a ttem pt to  make the sh ip
owner liable fo r  goods not shipped, b u t to  obtain 
a decision to enable parties to re ly  on th is  clause 
in  the m arg in  w h ich  was inserted w ith  the consent 
o f the ju te  trade. I t  is adm itted  law  th a t the 
captain cannot sign fo r goods not rece ived; but 
these bales were received, b u t m isdescribed in  
the sh ipp ing notes and b i l l  o f lad ing, and the 
clause was in troduced to  meet th is  very p o in t : 

H ow ard  v. Tucker, 1 B. & Ad. 712.
B ills  of la d in g  were made ou t fo r these goods, 
and were indorsed over to  the  p la in tiffs .

R e id , Q.C. (E o lla m s  w ith  h im ) fo r  the defen
dants.— The ship is no t liab le  except fo r goods 
actua lly  pu t on board. The defendants re ly  on 
18 &  19 V ie t. c. I l l ,  s. 1. The indorsee is asking 
fo r  la rge r r ig h ts  than the consignee of the goods

X
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w ould  get. I t  is  pe rfec tly  clear tha t, bu t fo r  th is  
m arg ina l clause in  the charte r-party , the shippers 
would no t be liable. I t  is contended th a t the 
parties had not as th e ir  in te n tio n  in  in se rtin g  i t  
to  make the shippers liable fo r  m isdescription. 
I t  is a m erchants’ clause, and consists of the 
parts  (1), i f  qu a lity  m arks are used they  are to  be 
o f the same size as and contiguous to  the leading 
m arks— th is  is to fa c ilita te  the  de live ry  of identica l 
goods; (2) i f  such qu a lity  m arks are inserted in  
the shipp ing notes, the ship sha ll be responsible 
fo r  the correct de live ry  of the goods so marked. 
The second contingency is tha t, i f  these m arks 
are inserted in  the sh ipp ing notes, and the goods 
are accepted, b ills  of la d in g  in  con fo rm ity  shall 
be signed, and the ship sha ll become responsible 
fo r the correct de live ry  of the  goods.

M a th e w , J .— I  confess th a t m y m ind  has flu c tu 
ated in  the course o f the argum ent, b u t in  the 
end I  have come to  the conclusion th a t the ship
owner is not responsible in  respect of th is  con
d ition , and the ground fo r  m y opin ion is th a t the 
condition upon w hich the  shipowner undertook 
to  be responsible has not been complied w ith . 
The shipowner as a general rule, and apart from  
the special contract, w ou ld  have no th ing  to  do 
w ith  the contents o f these bales; he has no th ing 
to  do then w ith  the q u a lity  of the contents of 
the bales, and protects h im se lf w ith  the clause 
“  weight, contents, and value unknown ”  (which 
is found in  th is  b i l l  o f lad ing) against any loss. 
I t  becomes of very great im portance to  the 
shippers th a t they should be able to  obtain b ills  
of lad ing w h ich  they can negotiate upon the 
foo ting  th a t there is on board the ship goods of a 
certa in  qua lity . Here i t  seems th a t there are 
three qualities o f ju te  w h ich  are the subject of 
com m ercial transactions. The shipper and the 
shipowner having come to  term s w ith  reference to 
the requirem ents o f the shipper, the special con
tra c t is the resu lt o f the arrangem ent between the 
tw o ; and I  th in k  th a t we m ust construe th is  
condition according to the o rd in a ry  sense o f the 
language used. There is o f course a great deal 
in  the argum ent of M r. Barnes, who te lls  us what 
the m eaning and in te n tio n  o f a ll parties was, b u t 
we are not en titled  to  look beyond the language 
th a t is used in  dealing w ith  the term s of the 
clause in  question. Th is is the barga in between 
the shipper and the sh ipow ner: “ I f  q u a lity  m arks 
are used they are to  be of the same size as the 
leading marks and contiguous thereto, and i f  such 
q u a lity  m arks are inserted in  the sh ipp ing notes 
and the goods are accepted by the mate ” — what 
is to  fo llow ? th a t the shipper shall be en titled  
to b ills  o f lad ing  in  con fo rm ity  the rew ith— “ the 
ship sha ll be responsible fo r  the correct de live ry 
o f the goods.”  N ow  w hat happened in  th is  par
t ic u la r case was th a t the q u a lity  m arks were of 
the same size of the  leading m arks w h ich were 
upon the bales, bu t those q u a lity  m arks were not 
inserted in  the sh ipp ing notes, b u t d iffe ren t 
m arks, and somehow or other these goods were 
passed by the  mate. H a v in g  been passed by 
the mate, the  sh ipp ing notes were returned in  
the o rd in a ry  way to  the shipowner’s office, and 
the captain signed the b ills  o f lad ing  corre
sponding w ith  the sh ipp ing notes. The resu lt 
was th a t the b ills  of lad ing  hav ing  been signed 
and having been parted w ith  fo r value to the 
indorsee a demand was made on the shipowner 
here to  de liver the  goods in  accordance w ith  the

te im s  o f the  b i l l  o f lad ing, th a t is bearing the 
q u a lity  m arks there in  re ferred to. The ship
owner was prepared to  de live r the ve ry  bales th a t 

,had been received, b u t i t  was said “ under the 
term s and conditions you are responsible fo r 
de live ring  a ll goods as described in  the b i l l  o f 
lad ing.”  The answer o f the  shipowner is “ N o ; 
because the conditions upon w h ich  the ship was 
to  be liable fo r  the correct de live ry  of the goods 
have not been complied w ith .”  Now, i f  both 
those conditions were om itted , the shipowner 
was not to be liable. W h y  is he to  be liable i f  one 
and a m ost m ate ria l condition has been om itted—  
a condition w h ich  imposes upon the shipper the 
ob liga tion  to  see th a t the correct q u a lity  m arks 
were inserted in  the sh ipp ing notes, those being 
the  documents upon w hich the captain proceeds 
when he signs the b i l l  o f lading. A n y  o ther 
construction of th is  contract appears to  me to  
expose the shipowner to  the negligence o r fraud  
o f the  shipper, and I  cannot suppose i t  was in 
tended th a t any such respons ib ility  should be 
th row n  upon the shipowner. I  have ve ry  l i t t le  
doubt th a t M r. Barnes was r ig h t  in  saying th a t 
the  great object was to  make these b ills  current, 
and to  g ive the ho lder of the b i l l  o f lad ing some 
secu rity  against the ship, b u t I  am not satisfied 
th a t i t  was ever meant th a t a shipowner in  a case 
like  th is  ( if  the case had been p u t to  me) should 
be made responsible fo r  the negligence o f the 
mate of the  ship, o r the  negligence th a t would 
have been no th in g  i f  i t  had not been fo r  the pre
ceding negligence o f the shipper o f the goods. 
Therefore, not being clear th a t the language tha t 
has been used in  th is  case does impose th is  lia 
b i l i t y  on the defendants, I  g ive judgm ent in  th e ir  
favour.

Sm it h , J.— I  am o f the same opinion. T am 
bound to  say, th a t I  have had considerable d iff i
c u lty  on account of the  argum ent w h ich  has 
been pressed upon us by M r. Barnes, who says 
tha t, unless we p u t his construction  upon th is  
m arg ina l note in  the b i l l  o f lading, we do not g ive 
any in te llig ib le  construction to  i t  at all. I  am not 
so sure about tha t, the salient po in t here is, th a t 
i t  is  said th a t under th is  b i l l of lad ing  the goods 
owner can come down upon the shipowner fo r  
goods w h ich  were never p u t on board at a ll. 
W ell, th a t is a very  s ta rt lin g  proposition. B u t, 
i t  is said th a t th is  contract is such tha t, a lthough 
the shipowner can prove conclusively th a t he 
has delivered to  the goods owner at the p o rt of 
destina tion every bale o f goods, w h ich the ship
owner’s agent o r the consignor pu t on board, 
yet, he is bound to  make good to  the goods-owner 
goods w h ich  were never p u t on board. To m y 
m ind, i t  requires a ve ry  conclusive con tract to  
make me believe th a t was ever the in ten tion  o f 
the parties. W ha t is done here is patent upon 
the figures. There were fifty -n in e  bales too l i t t le  
o f No. 2, and fifty -n ine  too many of No. 3 in  the 
note. The mate passes it .  They get the whole 
500 bales r ig h t  on board, b u t on the sh ipp ing note 
there  were fifty -n in e  too m any of No. 2, and 
fifty -n in e  too few of No. 3. H e gets the whole 
500 on board, and when he comes here the ship
owner says, “  There are you r 500 bales w h ich  you 
p u t on board.”  “  Yes,”  says the goods-owner, “  I t  is 
adm itted  those are the 500 p u t on board, b u t the 
qu a lity  m arks are wrong, you m ust make good 
the deficiency between fifty -n in e  o f No. 2, and 
fifty -n in e  o f No. 3.”  I  agree w ith  w hat m y
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bro ther M athew says as to  the way we should 
read th is  m arg ina l note in  the b il l o f lading. M r. 
Barnes asks us to  read it ,  th a t th is  is a contract 
by the shipowner to  make good any goods tha t 
are no t pu t on board. W e ll now, upon what con
d itio n  can he say we are to  do th a t P I t  says, 
“  i f  q u a lity  m arks are used,”  you m ust read in  
these “  on the bales ” — th a t is qu ite  manifest. 
W ell, i f  such q u a lity  m arks are used on the bales 
then they m ust be o f suffic ient s ize ; th a t is, of 
the same size as the others. “  A n d  i f  such q u a lity  
m arks,”  what is the m eaning o f th a t P Does i t  
mean qu a lity  m arks th a t are no t on the bales, 
because th a t is M r. Barnes’s contention ? He 
reads it ,  “  I f  such qu a lity  m arks,”  th a t is m arks 
th a t are not on the bales, “  are inserted in  the 
sh ipp ing notes, and the goods are accepted by the 
mate, then the ship sha ll be responsible, and the 
goods-owner m ay sue h im .”  W hat are we to  do 
w ith  the w ord “  such.”  I t  seems to  me impos
sible to read the w ord  “  such ”  as m eaning 
qu a lity  m arks d iffe ren t fro m  those on the bales. 
I t  means, “  I f  such q u a lity  m arks on the bales 
are inserted in  the  sh ipp ing notes w h ich you 
b rin g  to  the mate, and the mate then accepts the 
goods, then i f  the goods are m arked as agreed, 
and the shipp ing notes have the same qu a lity  
m arks upon them, the ship shall be responsible 
fo r the correct de live ry  of the goods. I t  has been 
pointed out by m y bro ther Mathew, tha t i f  there 
was not some such clause as tha t, the shipowner 
need not troub le  h im se lf about q u a lity  at a ll, as 
long as he delivered the m arks apart from  q u a lity  
m arks, th a t is, the leading marks. I t  seems to 
me, th a t the shippers wanted the b i l l  o f lad ing 
over here to  negotiate, and to  show persons what 
i t  was they had got on board. W e ll, they wanted 
to  show the qualities of ju te  on board, whether 
Nos. 1, 2, o r 3 ju te , and the b i l l  o f la d in g  would 
be negotiated on those term s, B u t, th a t does no t 
prove th a t the shipowner under th is  con tract has 
agreed th a t i f  the sh ipp ing notes are b rough t 
w ith  w rong m arks upon them , he w i l l  make good 
any loss to  the shipper. I t  seems to  me th a t i t  
means no th ing  of the sort, and I  cannot help 
com ing to  the conclusion th a t th is  m arg ina l note 
is ce rta in ly  not strong enough in  its  phraseology 
to  b r in g  about w hat M r. Barnes wants, namely, 
th a t the shipowner w i l l l  make good the goods of 
the goods-owner, a lthough the goods-owner never 
p u t the goods on board the ship at a ll.

Ju d g m e n t f o r  the d e fend an ts  w i th  costs.

From  th is  judgm en t the p la in tiffs  appealed.
Dec. 6, 1886.— B ig h a m , Q.C. and B a rn e s  fo r  the 

p la in tiffs .
R e id , Q.C. and U o lla m s ,  fo r the defendants, 

were not called upon.

L o rd  Esher, M .R.— The f irs t  po in t is whether, 
upon the true  construction o f the b ill of lading, 
there is a breach of contract by the shipowners 
in  respect of w h ich the p la in tiffs , as indorsees of 
the b i l l  of lad ing  fo r value, can m a in ta in  th e ir  
action. W ha t is the m eaning of th is  b i l l o f 
lad ing? Now , in  the f irs t place, whatever mean
in g  i t  w ould have as between the shippers and 
the  shipowners, i t  m ust also have as between the 
indorsees and the shipowners. Before the B ills  
of Lad ing  A c t the action w ould have been brought

in  the  name of the shipper. The on ly effect of 
th a t A c t is to  enable the indorsee of a b i l l  o f 
lad ing  to  sue in  his own name. He has precisely 
the same r ig h ts  as the shipper. The question, 
therefore, comes to  be whether the shippers could 
have sued in  th is  case. The memorandum in  the 
m arg in  of the b i l l  of la d in g  is, “  I f  q u a lity  marks 
are used, they are to  be of the same size as the 
leading m arks and contiguous thereto, and, i f  
such q u a lity  m arks are inserted in  the sh ipp ing 
notes, and the goods are accepted by the mate, 
b ills  of lad ing in  con fo rm ity  the rew ith  shall be 
signed by the captain, and the ship sha ll be 
responsible fo r  the correct de live ry  o f the goods.”  
I t  seems to  me obvious th a t the words “ such 
qu a lity  m arks ”  re fe r to  the m arks actua lly  upon 
the bales of goods. The mate m igh t re ject any 
o f the goods on the ground th a t the m arks on the 
bales were in co rre c t; b u t i f  he accepts the goods 
and inserts the m arks tha t are upon them  in  the 
shipp ing notes, then they are to appear in  the 
b ills  of lading, and they w i l l  b ind  the ship. In  
the present case, the m arks on the bales were not 
co rrectly  inserted in  the shipp ing notes. The 
memorandum, therefore, does not apply. I t  is 
said th a t i f  the memorandum is so constructed 
i t  has no meaning. Even i f  th a t is so we cannot 
help it .  I t  is said tha t we m ust construe the 
words so as to  give them some e ffe c t; bu t, i f  the 
words w hich the parties have used have no effect, 
we cannot g ive effect to  some supposed in ten tion  
by a lte rin g  those words. I t  is im m ate ria l w hether 
the  construction we place on the words resu lts in  
th e ir  having any effect or not. I  do not say th a t 
th a t construction makes them  o f no effeot. A l l  I  
say is tha t i t  is im m ateria l.

Then i t  is said th a t the p la in tiffs , being 
indorsees of the b il l o f lad ing  fo r  value w ith o u t 
notice, are en titled  to  re ly  on the  m arks in  
the b il l o f lading. A l l  the goods th a t were 
p u t on board have been de livered; and i t  was 
decided in  terms, in  G ra n t v. N o rw a y  (10 C. B. 
fi65), tha t a b ill o f lading, w h ich is signed by the 
master in  respect of goods not on board, does not 
b ind  the shipowner. T ha t case was decided, not 
m erely on the ground th a t the captain has no 
a u th o rity  to  sign a b i l l  of lad ing  in  respect of 
goods not on board, but on the ground th a t the 
a u th o rity  of the  captain is lim ite d  to  do ing whac 
i t  is usual fo r  captains to do, and is known to  be so 
lim ite d  by persons in  business. I t  is said th a t 
the captain has au th o rity  to deal w ith  the w eight 
o f the goods p u t on board, so as to  b ind his 
owners; and .no  doubt, th a t is  true . B u t i t  is 
impossible to contend th a t he has a u th o r ity  to 
estimate, determine, and state on the b i l l  o f lad ing  
so as to b ind the owners the p a rticu la r m ercantile  
qu a lity  of the goods. How  could a shipowner 
w ith  any safety give h is captain a u th o rity  to  
determ ine questions as to  qua lity , w h ich  require 
special s k il l and knowledge ? B u t i t  is said th a t 
the captain was bound to  see tha t the m arks on 
the bales were correctly  inserted in  the shipp ing 
notes. There is no th ing  in  the case to  show tha t, 
irrespective of the pa rticu la r contract, the qu a lity  
m arks had by the custom o f the trade become a 
recognised part o f the m arks which i t  was his 
du ty  to insert. I  also doubt whether the indorsee 
being placed by the B ills  o f Lad ing  A c t in  the 
same position as i f  the contract between the 
shippers and shipowners had been made w ith  him , 
can stand fo r th is  purpose in  any d iffe ren t posi-
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tio n  from  th a t of the shipper. The decision of 
the cou rt below was, therefore, r ig h t.

L i n d l e y , L .J .— This was an action b rough t by 
the indorsee of a b i l l  o f lad ing  against the sh ip
owner, and upon the argum ent before us two 
points have been ra ise d ; F irs t, as to  w hat lia b i
l i t y  the shipowners have incu rred  by the  term s 
of the b i l l  of la d in g ; secondly, as to the effect 
o f representations o f q u a lity  in  the b i l l  o f lading. 
I t  is said th a t the memorandum in  the m arg in  o f 
the b i l l  o f lad ing  should be construed so as to 
make the shipowner liable fo r the correctness of 
certa in  d is tingu ish ing  m arks, known as qu a lity  
m arks, inserted in  the sh ipp ing no tes; bu t th a t 
would be to re ject the word “  such,”  w h ich  there 
is no reason fo r doing. I f  the q u a lity  m arks th a t 
are upon the bales are inserted in  the shipp ing 
notes, then the shipowner is to  be responsible fo r 
the correct de live ry of the goods. In  such a case 
i t  becomes the captain’s d u ty  to  see th a t the b ills  
of lad ing  are made out in  con fo rm ity  w ith  the 
m arks in  the sh ipp ing notes. I t  is  said th a t to  
construe the words is to  g ive no effect to  the p ro 
vis ion ; b u t the prov is ion makes i t  ob liga to ry  
upon the captain to  insert the q u a lity  m arks in  
the b i l l  o f lad ing  i f  they are in  the shipp ing 
notes. I t  may be th a t he would no t be bound to  
do th a t w ith o u t such a provision. In  th is  case 
the q u a lity  m arks are no t co rre c tly  inserted in  
the sh ipp ing notes, and consequently the memo
randum  does not apply, and there is no breach of 
contract. B u t then i t  is said th a t the qua lity  
m arks in co rrec tly  entered in  the b i l l  of lad ing 
are a representation b ind ing  the shipowners as 
against bond, f id e  holders of i t  fo r  value. B u t 
the shipowners can on ly be liable fo r a representa
tion  by the captain i f  i t  is w ith in  the  scope of 
h is au th o rity . The captain has no a u th o rity  
whatever to  enter the q u a lity  m arks in  the b il l o f 
la d in g  unless th is  memorandum gives i t  to him . 
The lim its  o f the captain ’s a u th o rity  to enter 
q u a lity  m arks in  the b i l l  of lad ing appear upon 
the face of tha t document. H e has on ly autho
r i t y  to  enter qu a lity  m arks in  the  b i l l  of lading, 
when the m arks used on the bales are correctly  
inserted in  the shipp ing notes. I t  appears to  me, 
therefore, th a t th is  case is governed by the deci
sion in  G ra n t  v. N o rw a y .

L opes, L .J .— The f irs t  question is whether w hat 
is w r itte n  in  the m arg in  of th is  b i l l  o f lad ing  
applies to  the circumstances of th is  contract. I  
th in k  th a t i t  c learly  does not. In  th is  case i t  is 
pe rfec tly  clear th a t the actual m arks on the bales 
never were inserted in  the sh ipp ing notes. I t  is 
said th a t i f  tha t is  necessary to make the memo
randum  applicable, its  provisions are useless. I  
am no t o f tha t opinion. I t  appears to  me th a t i t  
imposes upon the captain the d u ty  of inse rting  
the  q u a lity  m arks in  the b ills  of lading, when 
these are correc tly  inserted in  the  sh ipp ing notes. 
B u t even i f  our construction  would make the 
m em orandum  useless, we could no t a lte r the 
words in  order to  g ive them  some effect. There 
has been, therefore, no breach o f the contract of 
carriage. B u t i t  is said th a t though the shippers 
would have no remedy against the shipowners, 
ye t the indorsees o f the b i l l  o f lad ing  have one, 
because o f the negligence of the master in  s ign
in g  a b i ll o f lad ing  which inco rrec tly  represented 
the q u a lity  m arks o f the bales shipped. B u t the 
m aster had no a u th o rity  to insert the  q u a lity

m arks a t a ll, except such as was expressly given 
to  h im ; and, therefore, there was no a u th o rity  in  
h im  to  b ind the owners by any representation as 
to  qua lity , except in  accordance w ith  the  term s 
of the memorandum. I  th in k  th a t th is  case 
comes w e ll w ith in  the p rinc ip le  la id  down in  
G ra n t  v. N o rw a y .  “  I f ,  then, fro m  the usage 
o f trade, and the general practice of ship 
masters, i t  is  generally known th a t the master 
derives no such a u th o r ity  from  his position as 
m aster, the case m ay be considered as i f  the pa rty  
ta k in g  the b i l l  of lad ing  had notice of an express 
lim ita t io n  of the a u th o r ity ; and, in  th a t case, 
undoubtedly he could not c la im  to  b ind the owner 
by a b i l l  o f la d in g  signed, when the goods there in  
mentioned were never shipped.”  I  th in k  th a t 
th a t is an a u th o r ity  fo r the decision in  th is  case, 
and th a t th is  appeal m ust be dismissed.

A p p e a l d ism issed .
Solic ito rs fo r the p la in tiffs , W . A . C ru m p  and 

Sons.
S olic ito rs fo r  the defendants, H o lla m s , S o n , and 

C o w a rd .

J a n . 20 a n d  M a y  21, 1887.
(Before L o rd  E sher, M .R., B owen and P ry, L.JJ.) 

H enderson B rothers v. T he M ersey D ocks 
and  H arbour B oard, (a )

APPEAL PROM THE QUEEN’S BENCH DIVISION.

L iv e rp o o l D ock ra tes— M ersey D o ck  A cts  C o n s o lid a 
t io n  A c t 1858 (21 Sf 22 V ie t. c. x c i i . ) ,  a. 230.

A  vessel s a i l in g  f r o m  G lasg ow  w ith  p a r t  o f  its  
cargo, e n te r in g  the docks a t  L iv e rp o o l a n d  ta k in g  
on  bo a rd  m o re  cargo , b u t n o t d is c h a rg in g  a n y ,  
a n d  p roceed ing  thence to  a  fo r e ig n  p o r t ,  there  
d is c h a rg in g  a n d  lo a d in g  a  cargo, s a i l in g  to  
L iv e rp o o l, e n te r in g  the docks there, d is c h a rg in g  
cargo , a n d  the n  re tu rn in g  w i th  the re m a in d e r o f  
h e r cargo o r  i n  b a lla s t to G lasgow , is  o n ly  l ia b le  
to  p a y  to  the M ersey D ocks a n d  H a rb o u r  B o a rd  
such dock ra te s  as a re  p a y a b le  by  vessels t ra d in g  
in w a rd s  to L iv e rp o o l f r o m  G lasgow , a n d  by vessels 
t r a d in g  in w a rd s  to L iv e rp o o l f r o m  the  fo r e ig n  

p o r t  ( L o rd  E s h e r , M .B . d issen tien te ).
P e r  L o rd  E sh e r, M . B . : S u ch  a  vessel is  l ia b le  to 

p a y  such dock ra tes  as a re  p a y a b le  b y  a  vessel 
t ra d in g  o u tw a rd s  f r o m  L iv e rp o o l to such fo r e ig n  
p o r t .

T his was an action tr ie d  before M athew, J., in  
London, in  w h ich  the p la in tiffs , as owners of 
vessels tra d in g  between L ive rp oo l and Glasgow 
and fore ign ports, alleged th a t the defendants, as 
the  harbour a u th o rity  fo r  the po rt of L ive rpoo l, 
had charged rates fo r the use of the docks there 
w h ich  were excessive and illega l.

The practice w ith  regard to  the voyages o f the 
p la in tiffs ’ ships was th a t they took in  a po rtion  
of th e ir  cargo at G lasgow ; proceeded thence to 
L ive rpoo l, where they entered the docks and com
pleted th e ir  loading, bu t discharged no c a rg o ; 
and thence proceeded to  some fo re ign  po rt, gene
ra lly  in  Ind ia , where they discharged. They 
then loaded a fu l l  cargo in  the fo re ign  p o rt fo r  
the U n ited  K in g d o m ; and sometimes came back 
to  L iverpoo l, and having discharged cargo in  the 
docks there, proceeded w ith  the rest of th e ir  
cargo o r in  ballast to  Glasgow, o r sometimes 
came back to Glasgow direct.

(a) Reported by A. H. BlTTLKSTON, Esq., Barrister-at-Law.
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B y the Mersey Dock A c ts  Consolidation A c t 
1858 (21 &  22 Y ic t.  c. xc ii.), s. 230, i t  is provided 
tha t,

A ll vessels entering in to  or leaving the docks shall be 
liable, according to the tonnage burden thereof, to  pay 
to the board the rates hereinafter called Dock Tonnage 
Rates, mentioned in the schedule B to this A ct annexed, 
according to  the several and respective classes of 
voyages described in  such schedule, tha t is to  say, to  or 
from the port of Liverpool from or to any parts or places 
in  such schedule mentioned, and such rates shall be paid 
to  the board by the masters or owners of such vessels, 
and shall be charged as follows :

Vessels trad ing inwards shall be liable to the rates 
payable in  respect of the most distant of a ll the ports 
from which such vessel shall have traded to Liverpool.

Vessels arriv ing  in  ballast, bu t trading outwards, and 
also vessels b u ilt  w ith in  the port of Liverpool or trad ing 
outwards, shall be liable to  the rates payable in  respect 
of the most d istant of a ll the ports to which they shall 
trade outwards, and vessels b u ilt  w ith in  the said port 
on firs t trad ing outwards, shall be liab le to  one moiety 
only of such rates, but shall thereafter pay fu ll rates.

Vessels a rriv ing  in  ballast a t and departing in  ballast 
from the said port shall be liable to  one moiety only of 
the rates payable to the most d istant of a ll the ports 
fo r which such vessels shall clear out or depart.

One a rriva l w ith  one departure of a vessel shall be 
considered as one voyage, whether such vessel shall 
have traded both inwards and outwards, or arrived or 
departed in  ballast, and w ithou t regard to any in te r
mediate ports between which she may have traded while 
absent from  Liverpool, b u t such vessel shall be liable to 
the rates payable in  respect of the most distant of a ll 
the ports to which such vessel shall have traded ; 
vessels a rriv ing  in  ballast and trading outwards, and 
vessels b u ilt in  the port of Liverpool and trading out
wards, and having paid the rates payable on such 
trad ing outwards, shall afterwards, on trading inwards, 
be liable to  the rates payable on vessels trading 
inwards.

B y schedule B. the rates payable by vessels 
entering the docks from  or leaving the docks fo r 
other ports  in  Eng land o r fo re ign countries were 
set out, the rates va ry in g  according to  the 
distance of the coun try  specified from  the docks, 
the ra te  being 4\d .  a ton  fo r  vessels tra d in g  from  
or to  Scotland, Is . 5d. pe r to n  from  o r to Ind ia . 
The defendants had charged the dock tonnage 
rates as on vessels tra d in g  outwards to  the fo re ign  
po rt in  respect o f the  use o f the docks on the 
vessel’s way to  the fo re ign  p o r t ; and had charged 
rates as on vessels tra d in g  inw ards from  the 
fo re ign  p o rt in  respect o f the use of the docks on 
the vessel’s re tu rn  to  L iverpool.

M athew , J. held, th a t the  defendants were 
en titled  to  charge the dock rates in  respect o f 
the p la in t if fs ’ vessels as fo r  vessels tra d in g  
inwards from  Scotland, and th a t they  were 
en titled  to  charge the dock rates as fo r  vessels 
tra d in g  outwards to  Ind ia , b u t tha t th is  voyage 
and the re tu rn  voyage from  In d ia  to  L ive rp oo l 
Blade one a rr iv a l and one departure to  be con
sidered as one voyage w ith in  the m eaning of the 
statute, and th a t they were therefore no t en title d  
to  charge in  respect of such re tu rn  voyage as fo r  
a vessel tra d in g  inwards from  Ind ia .

A ga in s t th is  decision both the defendants and 
the p la in tiffs  appealed.

F in la y ,  Q.O., F re n c h , Q.C., and T . F .  S qua rey , 
fo r the defendants.

The A tto rn e y -G e n e ra l, Cohen, Q.C., and Joseph  
W a lto n , fo r  the  p la in tiffs .
. The argum ents su ffic ien tly  appear from  the 
judgm ent o f the court.

C u r. a d v . v u lt .

M a y  21. —  The fo llow ing  judgm ents were 
delivered :—

L o rd  E sher, M .R .— The L ive rpoo l D ock A cts  
are a long series o f statutes dealing w ith  a com- 

licated and technical business, a business w h ich 
as been developing enormously from  period to  

period. The statutes are therefore necessarily 
complicated, probably w an ting  in  consistency, 
and therefore obscure, ce rta in ly  fu l l  o f term s and 
phrases usual in  the business, unusual in  o rd inary  
colloquial language. The great canon of con
s truc tion  of such documents is to  learn the busi
ness, and the language of the business w ith  
regard to  w h ich  they are w ritte n , and then to  
construe the documents by app ly ing  them to th a t 
business and to  th a t language. The business in  
the present case iB th a t of a great seaport and 
harbour w ith  docks, the whole adapted, con
structed, and managed, fo r  the im porta tion  and 
exporta tion of goods by sea. In  order to  c a rry  
on such a business, the p rin c ip a l elements are 
deep channels, beacons, buoys, lig h ts , quays, dock 
entrances, docks, and warehouses. The staff of 
persons employed m ust be various, inc lud ing  
p ilo ts , harbour-masters, dock-masters, labourers, 
police, clerks, &c. The income necessary to m ain
ta in  so vast a business m ust be collected from  
those who use the harbour and docks. They are 
used by ships, w h ich come to  and use them  fo r 
the purpose o f ca rry ing  goods. In  such a sea
po rt bo th ships and goods m ust be subject to  the 
customs. The term s and phrases used in  
statutes and documents applied to  such a busi
ness w il l  therefore be those com m only used by 
merchants and shipowners in  regard to  ships and 
to  the im p o rt and export o f goods, and by revenue 
officers w ith  regard to the business o f the  customs 
re la tin g  to  ships and goods. The income in  such 
cases is collected by a system of rates, and the 
chief rates are almost necessarily, from  the na ture 
o f th ings, harbour rates, l ig h t  dues, p ilo tage 
dues, dock rates, crane and quay rates. The 
“  harbour rates,”  and “  l ig h t  and pilotage dues,”  
are applicable to ships com ing in to  and go ing 
out of the po rt o r h a rb o u r; they are payments fo r 
fac ilit ie s  g iven to  the ships, which fac ilities  are 
equally necessary fo r the ships, whether they are 
loaded o r unloaded, whether they do o r do not 
en ter the docks. The “  dock rates ”  are the 
payments fo r  the use o f the docks, as d is tin - 

uished from  the rest o f the po rt or harbour. The 
ocks give fac ilit ie s  to tra d in g  ships w ith  regard 

to  th e ir  trade, w h ich  is the trade o f ca rry in g  
im ported and exported goods, and to  the 
goods w ith  regard to  the trade of im p o rtin g  
and exporting  them  as artic les o f commerce. 
Th is case deals more .w ith  the  docks and the 
dock rates than w ith  the harbour and the harbour 
rates. I t  is r ig h t  therefore to  consider w ith  the 
greater a tten tion  the course of business as to the 
dockR. There is considerable s k il l and labour in  
m oving a ship in  a dock to  o r from  the dock 
ga tes ; bu t no one who has no t seen i t  can 
realise the s k il l and labour exercised by the 
servants o f the  dock board in  the  conduct and 
superintendence of the e n try  or ex it o f a large 
ship th rou gh  the gates o f a L ive rpoo l dock from  
or in to  the fierce tidew ay of the  Mersey. So fa r  
as the ship is concerned, the chief anxie ty and 
labour w ith  regard to  the use by her of the docks 
is the anxie ty and labour of her en try  and exit. 
The use of the docks fo r the goods im ported and
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exported is a use of warehouses, quays, cranes, 
and the labour o f p u ttin g  the  goods in to , o r tak in g  
them  out of, the ship. There is, o f course, a 
paym ent, as of ren t, fo r  the  tim e  d u rin g  which 
ship and goods are in  the dock. A n d  there is an 
immense expense in cu rred  in  p ro v id in g  fo r the 
safety of ships and goods w h ils t in  the  docks. I t  
is  obvious th a t the mode o f im posing paym ent fo r  
the  various services and fac ilit ie s  thus described 
requ ired ingenu ity . A n d  i t  was certa in  to  be, 
and i t  is the case, th a t, in  order to  understand 
correctly  the scheme or schemes o f those who 
have imposed the d iffe ren t rates, one m ust under
stand the business w ith  w h ich they were dealing. 
The l ig h t  and p ilotage dues, and o ther harbour 
dues, payable fo r ships, are easily understood. 
They are payable in  respect of the  use of the 
entrances to  the M ersey and o f the  use of the 
Mersey. They are therefore obviously payable 
equally by  ships w h ich do, and ships w h ich do 
not, enter the docks. The dock rates are 
necessarily ex tra  to  these, and are, moreover, the 
h igh e r rates. I t  is clear therefore th a t no ship 
w i l l  enter a dock unless fo r  repairs, or fo r ca rry 
in g  on its  trade, namely, the trade of ca rry ing  
goods to  o r from  the p o rt o f L iverpoo l. The 
scheme o f paym ent fo r  the use o f the  docks by 
the ship and by the goods, a scheme o f paym ent 
according to  the distance o f a po rt to  o r from  
w h ich a ship trades to  L iverpoo l, is based, no 
doubt, upon good business p rinc ip les ; bu t i t  is 
no t easy, and i t  is unnecessary, to  expla in the 
grounds o f i t .  Inasm uch as the dock is, as 
m a tte r of fact, used on ly  by a ship ca rry in g  on 
its  trades (except in  the case of repairs), the pay
m ent fo r  the ship w ou ld  be sure to  be confined 
to  a tra d in g  ship. The tra d in g  o f a ship consists 
in  her business o f c a rry in g  goods. The goods 
w h ich  she is thus ca rry ing , as pa rt o f her trade, 
are at L ive rp oo l— goods w h ich  she carries to  o r 
fro m  L ive rpoo l as a te rm inus o f carriage. The 
business phrases fo r the business of the ship in  
c a rry in g  goods to  o r from  such an im p o rt o r 
export po rt as L iverpoo l, are, in  customs phrase
ology, “  vessels c learing  inwards o r outwards ; ”  
in  m ercantile  or business phraseology, “ vessels 
tra d in g  inwards o r outwards.”  They are corre
sponding phrases used to  describe the same 
transaction. Ships w h ich  do no t ca rry  goods 
in to  L ive rpoo l to be there delivered are no t by 
the  customs “  cleared inw ards ”  to  L iverpool, or 
in  business said to  be ships “  tra d in g  inwards ”  
to  L iverpool. N o business men would, in  m y 
opinion, th in k  of saying th a t a ship which came in to  
L ive rpoo l w ith  a declared in te n tio n  of no t de live r
in g  any goods there, and w hich delivered no goods 
there, was a ship “  tra d in g  inw ards.”  They are in  
customs and business phraseology said to  be 
ships “  en tering  in to  L ive rpoo l.”  Ships w h ich 
do no t ca rry  goods by ta k in g  them  in  at L iv e r 
pool to  be carried  elsewhere are not by the 
customs “  cleared outwards ”  from  L iverpoo l or 
in business said to  be ships “  tra d in g  outwards ”  
from  Liverpool. They are in  customs and 
business phraseology said to be “  ships sa iling  ”  
o r “ ou tw ard bound.”  The “ c learing in w a rd s ”  
is the a u th o rity  fro m  the customs' to  “  trade 
in w a rd s ;”  the “ clearance ou tw ard s”  is the 
a u th o rity  o f the customs to  “ trade outwards.”  
So fa r as the use o f the L ive rpoo l Docks is 
concerned, the tra d in g  of the ships means tak in g  
goods on board in  a dock to  be carried elsewhere,

o r b r in g in g  goods in to  a dock to be de livered to  
the consignees from  th a t dock. E ith e r of these 
transactions m ay happen under d iffe rent c ircum 
stances : F irs t,  a ship may come in to  the dock 
em pty in  order to take goods on board and leave 
the dock loaded ; or, secondly, she m ay come in to  
the dock loaded in  order to  discharge her goods 
there, and to  leave the dock em pty ; or, th ird ly ,  
she may come in to  the dock loaded in  order to  
discharge her goods there, and then to  load 
another cargo and leave the dock loaded. There 
was, I  w i l l  ven ture to  say, no o ther state of 
circumstances (unless she was to  come or stay in  
fo r  repairs) in  which, as m a tte r o f business and 
fact, i t  was, when the o rig in a l L ive rpoo l Dock 
A cts  were passed, contemplated th a t a ship w ould 
be in  a L ive rpoo l dock. The exceptional mode 
o f dealing adopted by the p la in tiffs  m ust have 
arisen at a la te r period.

The statutes should be f irs t construed accord
in g  to  the usual business w h ich  existed when 
they were enacted. Then i t  w i l l  be necessary 
to  determ ine how they apply to  the exceptional 
and more novel case. The m ain po in t is to  
see whether the statutes have adopted, as to  
o ld  ex is ting  business, the business phraseology. 
I f  they have, we m ust apply th a t phraseology 
to  the case under discussion. H a v in g  read a ll 
the statutes b rought before us, i t  appears th a t 
a ll of them  deal w ith  the d iffe re n t rates in, 
as nearly  as possible, the same terms. A tte n tio n  
and exam ination m ay therefore be confined to  
the s ta tu te  21 &  22 V ie t. c. xc ii., passed in  1858. 
The title_ divides the  subject as I  have stated 
th a t business m ust d iv ide  i t ,  namely, in to  a 
dealing w ith  the docks and a dealing w ith  the 
p o rt and harbour. The rates are. in  the f irs t pa rt 
of the A c t, described to be dock rates, tonnage 
rates, g ra v in g  dock rates, harbour rates, w harf 
rates, warehouse rents, tow n dues, anchorage 
dues. The fo u rth  p a rt deals w ith  the manage
m ent o f the docks and quays, and w ith  the 
absolute con tro l g iven to  the harbour masters 
and dock masters over the e n try  and ex it o f ships 
in to  and from  the docks. The f i f th  p a rt deals 
w ith  the management o f the p o rt and harbour ; 
the  s ix th  p a rt deals w ith  the pilotage. The 
p ilotage rates are dealt w ith  in  sect. 133, and 
are imposed in  respect of p ilo t in g  “  a vessel ”  
“  to  the p o rt ”  o r “  ou t o f the po rt ” — no lim ita 
tio n  o f the vessel be ing a “  tra d in g  ship ; ”  no 
m ention of go ing in to  dock.”  They are payable 
by  every vessel “  com ing to  ”  o r “  go ing out o f ’ 
the po rt. The seventh p a rt deals w ith  tra n s it 
sheds, warehouses, and goods. The eleventh pa rt 
deals w ith  rates and duties. T h is  pa rt divides 
“  the tonnage rates,”  w h ich is a general nomen
clature, in to  “  dock tonnage rates ”  and “  harbour 
rates,”  fo llow ing  the business d iv is ion. B y  sect. 
238, “  a l l ”  vessels “  com ing in to  ”  o r “  go ing o u t”  
of “  the po rt ”  of L iverpool, and not en te ring  the 
docks, shall be l able, &c., to  the  tonnage rates, 
he re ina fte r called “  harbour rates,”  &c. I t  m ust 
be observed th a t these are to  be pa id by a ll 
vessels, and they are said to  be vessels “  com ing 
in to  ”  and “  go ing ou t o f ; ”  not tra d in g  in to  
or  ̂ tra d in g  out of the port. B y  sect. 239, 
“ The objects fo r  which such ‘ harbour ra te s ’ 
shall be levied, &c., are : The maintenance of the 
lighthouses, l ig h t  ships, buoys, beacons, sea 
m arks, land m arks, telegraphs, lifeboats, &c., and 
the im provem ent of the p o rt and harbour in  any
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other respect than, in  the  constrnction  and m a in 
tenance o f the  docks, &c.”  The d iv is ion , the 
na tu ra l d iv is ion, as m a tte r o f business, is exactly 
fo llowed in  the sta tute, and the s ta tu te  imposes 
the  incidence of paym ent exactly as business 
would. B earing  th is  in  m ind, we m ust endeavour 
to  construe sect. 230. In  i t  vessels are described 
as firs t,  vessels “  tra d in g  in w a r d s s e c o n d ly ,  
vessels a r r iv in g  in  ba llast b u t “ tra d in g  ou t
wards ; ”  th ird ly ,  the statement is “  vessels b u ilt  
w ith in  the p o rt o f L ive rpoo l o r tra d in g  ou t
wards.”  These, i t  is said, shall be liab le  to  the 
rates payable in  respect o f the most d is tan t o f a ll 
the ports  to  w h ich  “  they shall trade outwards.”  
The section continues : “  One a rr iv a l w ith  one 
departure o f a vessel shall be considered as one 
voyage, w hether such vessel shall have traded 
bo th  inw ards and outwards, o r a rrived  o r 
departed in  ballast, &C.; b u t such vessel shall be 
liable to  the rates payable in  respect o f the most 
d is tan t o f a ll po rts  to  w h ich  such vessel sha ll 
have traded.”  The f irs t  o f these div is ions corre
sponds w ith  the second o f the  business divisions 
above set fo r th  ; the second o f these corresponds 
w ith  the o rd in a ry  mode of conducting the f irs t 
business d iv is io n ; the  th ird  d iv is ion  in  the 
sta tu te  ce rta in ly  corresponds w ith  the  th ird  
business d iv is ion . The question is, w hether the 
th ird  d iv is ion  in  the sta tu te  does no t also 
describe th a t w h ich  I  have called the exceptional 
mode o f conducting the f irs t  business d iv is ion. 
I t  is urged th a t i t  does not, because i t  is said 
th a t, in  order to  make a gram m atica l conclusion 
to  the phrase, “ and also vessels b u ilt  w ith in  the 
P ° r t of L iv e rp o o l,”  you m ust read “  and ”  instead 
of “  o r ”  as the fo llow ing  word, and th a t then the 
exceptional mode is no t described. B u t le t us 
dissect the sentence, and i t  m ay be read thus :
V essels a rr iv in g  in  ballast, b u t tra d in g  outwards, 
shall be liab le  to  the rates payable in  respect of 
the most d is tan t o f a ll the ports  to  w h ich  they 
shall trade ou tw a rd s : vessels b u ilt  w ith in  the 
Port of L ive rpoo l shall be liab le  to  the rates pay
able in  respect o f the most d is ta n t o f a ll the ports 
to  w h ich  they shall trade ou tw ards ; vessels tra d 
e s  outwards sha ll be liab le  to  the rates payable 
m  respect of the  m ost d is ta n t o f a ll the ports  to 
w h ich they  sha ll trade outwards. I f  the  section 
be so read, i t  covers a ll modes of tra d in g  ou t
wards. I f  i t  is tru e  to  say tha t, in  order to  make 
good gram m ar, “  o r ”  m ust be read “  and,”  i t  
follows th a t the  circumstances o f the trade 
described as exceptional are not covered b y  the 
statute a t a ll. I n  such a case the ship most 
c learly, in  m y opinion, does not “  trade ”  
m w ards; she “ enters in to ”  the dock, b u t does 
not “  trade inwards.”  I f  she is not w ith in  r,he* 
y ^ c 'P t io n  o f a vessel “  tra d in g  outwards,”  

a though in  fac t she does trade  outwards, and 
ses the  dock solely fo r  the purpose o f tra d in g  
utwards, she w i l l  pay no th in g  m  L ive rpoo l a t 
e tune fo r  the use o f the docks. I f  she should 

■r • refn rn  to  L ive rpoo l, she w ould have used the 
1 verpool docks, and would never pay a n y th in g  

° r  the use of the docks. I  cannot th in k  th a t i t  is 
real business view, and therefore I  th in k  i t  is no t 
e legal in te rp re ta tion  to  say, th a t fo r  the  sake o f 

« a® ® ar the  word “  o r ”  should be changed in to  
a and’ 80 Bs thereby to  produce so unbusinesslike 

cou rt cannot p rope rly  read one 
cj  rd  f ° r  another used in  a statute, unless i t  is 

ar beyond doubt th a t there is a pure e rro r in

the record o f the word. I f  there is any reason
able doubt, the w ord ac tu a lly  used m ust remain. 
I t  seems to  me th a t a ship w h ich  goes in to  a 
L ive rpoo l dock solely fo r  the  purpose o f ta k in g  
goods on board to  ca rry  them  away from  L iv e r 
pool is a vessel “  tra d in g  outwards ”  w ith in  the 
words o f the statute, and m ust, under and by 
v ir tu e  o f the statute, pay the rates as on a vessel 
“  tra d in g  outwards,”  and is no t a vessel “  tra d in g  
inwards.”

A no the r p a rt of the contention between the 
parties raised the question o f the  construction 
o f the la tte r  p a rt o f sect. 230 as to  one a rr iv a l 
and one departure to  be considered as one 
voyage. Here, again, le t us examine the  busi
ness in  order to  see whether i t  w i l l  no t teach 
us the tru e  construction o f the  statute. I f  a ship 
goes in to  a dock to  unload, does unload, and then 
loads a new cargo before she goes out, she is 
moved th rou gh  the dock tw ice, comes in to  the 
gates once and goes ou t once. I f  a ship comes 
in to  the dock, and unloads, and goes out empty, 
and afterwards comes in  empty, and loads, and 
goes out, she is moved th rou gh  the dock fou r 
times, comes in to  the  gates tw ice  and goes ou t 
tw ice. One would expect tha t the paym ent in  the 
f irs t  case would be less than in  the second, con
s idering  the  difference, before explained, o f the 
sk ill, labour, and anx ie ty  necessarily bestowed on 
the  two operations. To w h ich  of these tw o  cases 
does the enactment in  the sta tute apply? A s 
m a tte r of business to  the f irs t, s tip u la tin g  fo r 
one pavm ent fo r  the performance of one opera
tion . I t  would seem to  be bad business to  s tipu 
la te fo r  the  same paym ent fo r  the perform ance of 
the  operations as is charged i f  one on ly  o f the two 
operations is perform ed. The words o f the section 
are ra th e r more adapted to  the f irs t view  than to  
the  second. The words are “  one a rr iv a l w ith  one 
depa rtu re ; ”  they  are no t “  one a rr iv a l and one 
de pa rtu re ; ”  no t “  one departure and one a rr iv a l.”  
I f  the words are ambiguous, the business v iew  
should prevail. I t  was suggested in  answer to  
th is  m eaning and th is  view, th a t ships enter a dock 
and discharge in  it ,  and are then moved round to  
another dock, and then load. I f  th a t is so, w h ich  
is no t proved, the  rem oval is made by order o f 
the dock board fo r its  convenience, the  rem oval 
g iv in g  no advantage to  the ship, and the board 
has in  the la te r A cts  taken th a t burden w ith o u t 
add itiona l paym ent ra the r than  a lte r the  incidents 
o f ra tin g , w h ich had been preserved in ta c t th rou gh  
a ll the A cts . W hen the mode o f ra tin g  was f irs t 
established, there were not m any docks in  L iv e r
pool, and th is  suggested rem oval fro m  one dock 
to another in  a l l p ro b a b ility  d id  not take place. I  
am o f opin ion th a t the sta tu te  deals w ith  the  f irs t 
case in  the  lim ita t io n  i t  confers, and no t w ith  the 
second. In  app ly ing  these views to  the present 
case, we m ust notice the contentions raised 
between the parties. The contention on behalf of 
the p la in tiffs , raised in  the correspondence, was 
th a t th e ir  ships traded inwards in to  L ive rpoo l from  
Ind ia , and a fterw ards traded outwards from  
L ive rpoo l to  In d ia , and th a t these tw o  voyages 
made one a rr iv a l and one departure, to  be con
sidered as one voyage. I t  m ust be observed tha t, 
in  order to  make th is  po in t, the  Glasgow ship was 
represented as commencing her c a rry in g  busi
ness in  In d ia  to Glasgow, instead of as commenc
in g  in  Glasgow to  c a rry  to  Ind ia . The reason is 
obvious; w ith o u t so do ing the  In d ia n  trade would
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not commence by an a rr iv a l at L iverpool, b u t by 1 
a departure from  L iverpool. A nd , in  th is  con
ten tion, the voyage from  Glasgow to L iverpoo l 
and from  L iverpoo l to  Glasgow were dropped out. 
The v iew  of the learned judge, as I  understand it ,  
is th a t the en try  in to  the docks from  Glasgow is 
a tra d in g  coastwise by the ship, and she m ust 
pay the rates accordingly ; b u t the ship then 
trades outwards to  In d ia  and afterwards trades 
m wai ds from  Ind ia , these tw o m aking one a rr iv a l 
and one departure to be considered as one voyage; 
and tha t the voyage to  Glasgow is also a pa rt of 
the voyage from  Ind ia . As to these views, I  
cannot agree tha t, as m atte r o f fact, the ship 
trades inwards from  Glasgow, or tha t she is to  be 
considered as doing so w ith in  the m eaning of the 
sta tute. N e ithe r fo r the reasons I  have given can 
I  agree tha t the tw o Ind ia n  voyages are one 
a rr iv a l and one departure, to  be considered as one 
voyage w ith in  the meaning of the statute. I  do 
agree th a t the voyage fro m  L iverpoo l to Glasgow, 
whether ca rry ing  cargo o r not, is to  be considered 
as one voyage w ith  the voyage from  Ind ia . I  
have now a ll the ships’ papers, furn ished to  us at 
ou r request. The ships are no t “  cleared out ”  
from  Glasgow to L iverpool, b u t from  “  Glasgow 
to  In d ia  v ia  L iverpoo l.”  The ships, on a rr iva l 
at L iverpoo l from  Glasgow, are not “  cleared 
inwards.”  They are not treated as tra d in g  coast
wise under a “  trans ire  ”  o r under a “  special 
coasting order.”  The captain’s report shows tha t 
the Glasgow goods are exported to In d ia  and are 
not to be landed at L iverpool. The ships are at 
L ive rpoo l “  cleared outwards ”  fo r Ind ia . On 
th e ir  re tu rn  they are “  cleared inwards ”  from  
Ind ia . A l l  th is  mode of dealing w ith  the ships 
by the customs seems to me to lead to  the same 
conclusion. I  am of opin ion tha t the ship on 
a rr iv a l from  Glasgow does not “  trade inwards ”  
to L iverpool. She cannot, therefore, in  respect 
of the en try , when she goes in to  a dock, be liable 
to “  dock dues.”  B y  her en try  in to  the Mersey, 
she has “  entered in to  the po rt of L ive rpoo l ”  and 
is liable to “  harbour dues.”  W hen the ship enters 
in to  the docks and loads there in fo r  Ind ia , she is 
“ tra d in g  outwards to  In d ia ”  and m ust pay the 
dock dues on such a tra d in g  .outwards. When 
she returns to L iverpool and enters the docks to 
discharge, she is “  tra d in g  inwards to  L iv e r
pool from  In d ia  ”  and m ust pay fo r dock dues 
accordingly. This voyage cannot, w ith in  the 
statute, be considered as one w ith  the voyage out 
to Ind ia . The voyage to  Glasgow is to  be con
sidered as one w ith  the voyage from  Ind ia . I  am, 
therefore, of opin ion th a t the charges imposed by 
the defendants were correct, and th a t the ju d g 
ment should he entered fo r them. The appeal, in  
m y opinion, should be allowed.

Fry, L.J . delivered the judgm ent of h im self 
and Bowen, L .J .— The question in  the present 
case tu rns  en tire ly  on the tru e  construction of the 
230th section of the L ive rpoo l Dock A cts Con
solidation A c t 1858, which imposes dock tonnage 
rates in  the po rt of L iverpool. These rates, i t  may 
be at once observed, apply to  a ll vessels entering 
in to  o r leaving the dock, w h ils t the harbour 
rates apply to a ll vessels com ing in to  or going 
out of the port, and no t en tering in to  the docks. 
The p la in tiffs  are the owners of a line  of steamers, 
and the course of business is tha t each of these 
vessels starts from  Glasgow w ith  a pa rt of her 
cargo, then goes to L iverpool, enters the docks,

unloads no part of her cargo, takes in  more cargo, 
sails fo r  In d ia  and thence re tu rns  sometimes to  
L iverpoo l, and thence to Glasgow, and sometimes 
to Glasgow d irect. W hen one o f these steamers 
reaches L ive rpoo l from  Glasgow, and enters the 
docks, is she tra d in g  inwards w ith in  the meaning 
o f th a t expression, as used in  the section in  ques
tion  P No evidence was adduced as to  the mean
in g  of the  phrase, i f  i t  be a technical one w hich 
adm its of such evidence. The course o f business 
pursued by the p la in tiffs ’ steamers was a t the 
passing of the A c t less common than i t  is now, 
b u t i t  is no t shown to  us e ither by  evidence or 
admission, whether such a course of business was 
ex is ting  o r non-existing at th a t tim e. W e are 
therefore constrained to  ascertain the m eaning o f 
the  words in  question from  our knowledge of the 
E ng lish language, aided by the lig h t  w h ich  the 
section of the sta tute throw s on th e m ; and by the 
course of business w h ich we know to be pursued 
in  ports and docks. The words “  T rad ing  in 
wards ”  would, we th in k , most n a tu ra lly  and 
there fore p r im a rily  apply to  the case of a vessel 
en tering  the docks fo r the purpose of d ischarging 
her cargo ; bu t we th in k  th a t the words may 
w ith o u t violence describe also any vessel laden 
w ith  goods in  the course o f trade en tering  the 
docks fo r the purposes o f her trade, whether 
loading or unloading, and th is  includes one of the 
p la in tiffs ’ vessels a rr iv in g  from  G lasgow; fo r  she 
is a vessel on a tra d in g  voyage; she is a tra d e r ; 
and she enters inwards. A re  the words used in  
the sta tute in  the firs t of these significations on ly 
o r in  both ? The section is fa r  from  c le a r; bu t a 
s tudy of i t  convinces us tha t the fo llow ing  propo
sitions may be evolved from  it .  (1) T ha t a ll 
vessels en tering  in to  the docks as w e ll as a ll 
vessels leaving the docks are made liab le ; (2) 
th a t vessels entering the decks are subdivided 
in to  two classes, and tw o classes only, namely, 
those described as tra d in g  inwards, and those 
described as a rr iv in g  in  b a lla s t; (3) th a t vessels 
leaving the docks are capable of subdivision in to  
six classes: firs t, those tra d in g  inwards and 
tra d in g  ou tw a rd s ; secondly, those tra d in g  in 
wards and leaving in  ba llas t; th ird ly ,  those 
a rr iv in g  in  ballast and tra d in g  ou tw a rd s ; 
fo u rth ly , those a rr iv in g  in  ballast and leaving in  
b a lla s t; f if th ly ,  those b u ilt  w ith in  the po rt and 
tra d in g  ou tw ards ; and s ix th ly , those b u ilt  w ith in  
the po rt and go ing out in  b a lla s t; and th a t a ll 
these classes, except the last, are referred to in  
the section, and are the subject o f express charges; 
(4) tha t no vessel is to pay both inw ard  and 
outward ra te s ; (5) th a t inw ard  rates are to  be 
pa id p re fe ren tia lly , as is shown amongst other 
th ings by the provision th a t one a rr iv a l followed 
by one departure is treated as one voyage, and not 
one departure followed by one a r r iv a l; and 
fu rth e r, by the enactment o f sect. 247, th a t the 
rates in  question shall be paid on the a rr iv a l of the 
vessel. W e have thus stated the conclusions at 
w h ich  we have arrived  from  a study of the section 
in  question. I t  is not easy to  expla in every word 
in i t  in  accordance w ith  any one of the in te rp re 
ta tions suggested to us ; nor should we usefully 
occupy tim e  in  a m inute  c ritic ism  of every ex
pression of a somewhat c lum sily  drawn clause. 
I t  may, however, be well to  observe tha t a strong 
argum ent was raised on the word “  or,”  in  the 
expression “  vessels b u ilt  w ith in  the po rt of L iv e r
pool o r tra d in g  outwards,”  in  the th ird  paragraph
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of the section in  question. B u t, in  our opinion, the 
word “  o r ”  m ust beread “  and; ”  fo r the general d r i f t  
of the clause requires th is , and in  the descrip tion of 
what m ust be the same class o f vessels at the end 
o f the clause, and is therefore s tr ic t ly  speaking a 
para lle l passage, we find  the word “  and ”  sub
s titu te d  fo r “  or ”  and the class of vessels 
described as “  vessels b u ilt  in  the po rt of L iv e r
pool and tra d in g  outwards.”  I f  the view  of the 
section above stated be correct, the  p la in tiffs ’ 
steamer when she enters the dock m ust be e ither
(1) a vessel in  b a lla s t; or (2) a vessel trad ing  
in w a rd s ; o r (3) her case is om itted. B u t she is 
p la in ly  not a vessel in  ballast fo r her contents are 
goods —  not b a lla s t; no casus om issus  can be 
adm itted where the section declares th a t a ll 
vessels en tering  the po rt are charged; therefore 
she is a vessel tra d in g  inwards. Th is conclusion, 
to  which we are d riven  by the section itse lf, 
appears to  us fo r  reasons already given to  do no 
violence to  the words “  tra d in g  inwards,”  and to 
be in  accordance w ith  the general scheme of the 
enactment w h ich  prefers in  every case an enter
in g  to a leaving charge. I t  was contended th a t 
the dock company are at lib e rty  to  charge the 
p la in tiffs ’ vessels as i f  the course began in  Ind ia , 
and as i f  one departure w ith  one subsequent 
a rr iv a l constitu ted one voyage. In  our opin ion 
th is  contention cannot p re v a il; fo r in  fact each 
of the vessels has f irs t  a rrived  from  Glasgow and 
not from  Ind ia , and she is required to pay on th a t 
a r r iv a l; and secondly the statute declares one 
a rr iv a l w ith  (i.e ., fo llowed by) one departure to  
be one voyage, b u t contains no declaration in  
favour of one departure w ith  or followed by one 
a rriva l. I n  our opin ion the declaration of the 
learned judge should be varied, by declaring th a t 
the defendants are en titled  to  charge in  respect 
of every ship of the p la in tiffs  a rr iv in g  from  
Glasgow and sa iling fo r Ind ia , as mentioned in  
paragraph 2 of the statement of c la im  the dock 
tonnage rates, as on a ship trad ing  inwards from  
Glasgow, and in  respect o f every ship of the 
p la in tiffs  a rr iv in g  from  In d ia  and sa iling  fo r  
Glasgow, as also m entioned in  the said paragraph 
of the statem ent of claim , the dock tonnage rate 
as on a ship tra d in g  inwards from  Ind ia . In  our 
opinion th is  va ria tio n  in  the judgm ent ought not 
to  affect the costs of th is  appeal, wh ich should be 
borne by the appellants.

Solic ito rs fo r  p la in tiffs , G re g o ry  and Go., agents 
fo r H i l l ,  D ic ic inson,, L ig h tb o u n d ,  and D ic k in s o n .

S olic ito rs fo r  defendants, G re g o ry  and Go., 
agents fo r  S q u a re y .

T u esda y , Feb. 15, 1887.
(Before L o rd  E sher, M.R., B owen and F ry , L. JJ.)

T he A ugusta, (a)
C o l l is io n - P o r t  o f  H a v re — F re n c h  la w — C o m p u l

so ry  p ilo ta g e — D u tie s  o f  p i lo t .
A lth o u g h  the em p loym e n t o f  a  p i lo t  by  a  vessel e n te r

in g  the p o r t  o f  H a v re  is , by F re n c h  la w , c o m p u l
so ry , such p i lo t  does n o t as o f  r ig h t ,  as is  the case 
i n  E n g la n d , supersede the m a s te r a n d  ta ke  charge  
o} the sh ip , bu t, a cco rd in g  to F re n c h  decis ions, the  
m a ste r re m a in s  i n  charge, the  p i lo t  be ing  m e re ly  
h is  a d v is e r ;  hence, th o ugh  the m a s te r m a y  a llo w

(a) Reported by J. P. Aspinatu, and Btm.Kit Aspinall, Esqrs,
Barristera-at-Law. 1

V ol. V I . ,  N . S.

[Ct. o f  A p p

I such p ilo t to take charge i n  fa c t ,  the ow ners a re
n o t exem pted f r o m  l ia b i l i t y  f o r  dam age done to
a n o th e r sh ip  by the negligence o f  the p i lo t .

T his was an appeal by the defendants in  a collis ion 
action from  a decision o f S ir  James Hannen fin d 
in g  th e ir  steamship the A u g u s ta  solely to  blame 
fo r a collis ion w ith  the p la in tiffs ’ steamship the 
C h il ia n .

The collis ion occurred a t about 1 p.m. on the 
12th Jan. 1886 in  the Bassin le l ’Eure at Havre.

The p la in tiffs ’ steamship the C h i l ia n  was ly in g  
moored to the quay in  the Bassin de l ’E ure  when 
she was ru n  in to  by  the  A u g u s ta .

The defendants denied th a t the co llis ion was 
caused by the negligence of themselves o r th e ir  
servants," and alleged th a t i t  was solely caused by 
the negligence of the p ilo t who was in  charge by 
compulsion of law.

S ir James Hannen found th a t the co llis ion was 
occasioned by  the negligence o f the defendants’ 
p ilo t, h u t gave judgm ent fo r the p la in tiffs  on 
the ground tha t, according to  the French law, 
the p ilo t was no t com pulsorily  in  charge, and d id  
not supersede the a u th o rity  o f the master.

On the question of com pulsory p ilotage the 
p la in tiffs  and defendants respectively called a 
French advocate to g ive evidence as to  the law 
connected therew ith . On behalf of the p la in tiffs  
i t  was alleged th a t the functions of the p ilo t 
were confined to assisting the master in  the nav i
ga tion  of the ship by p o in ting  out the local 
dangers, and the like . On behalf of the defen
dants i t  was alleged th a t the p ilo t superseded the 
a u th o rity  of the master, and th a t the master was 
bound to  g ive up the navigation  o f the  ship to  
the p ilo t.

A s a m a tte r of fact, the orders as to  the nav i
gation were given by the p ilo t and transm itted  by 
the master to  the crew. The fu rth e r facts are 
fu l ly  stated in  the report of the case below (6 Asp. 
M ar. Law Cas. 58; 56 L . T. Rep. ÎT. S. 58).

The fo llow ing  decrees o f the French Govern
ment, conta in ing p ilotage regulations, were 
re ferred to, and are m ate ria l to  the decision :
Décret du 12 Décembre 1806, contenant Reglement sur le 

Service du Pilotage.
A rt. 34. Tout bâtiment entrant ou sortant d ’un port, 

devant avoir un pilote, si un capitaine refusait d’en 
prendre un, i l  serait tenu de le payer comme s’i l  s’en était 
servi. Dans ce cas, i l  demeurera responsable des 
événements ; et, s’i l  perd le bâtiment, sera jugé suivant 
l ’artic le  31 du présent réglement. Sont exceptés de 
l ’obligation de prendre un pilote : les maîtres au grand 
et pe tit cabotage, commandant des bâtiments français 
au-dessous de quatre-vingts toneaux, lorsq’u ils font 
habituellement la  navigation de port en port et qu’ils  
pratiquent l ’embouchure des rivières. Mais les pro
priétaires des navires chargeurs ou tous autres 
intéressés pouvront contraindre les captaines, maîtres, 
ou patrons à prendre des pilotes, et ils  auront la faculté 
de les poursuivre devant les tribunaux, en cas d ’avaries, 
échouements, et naufrages occasionnés par le refus de 
prendre un pilote.

A rt. 35. I l  est expressément défendu aux pilotes 
de qu itte r les navires qu-ils conduiront, avant qu’ils  
soient ancrés dans les rades ou amarrés dans les ports, 
ainsi que d ’abandonner ceux qu’ils  sortiront avant 
qu’ils  soient en pleine mer, au-delà des dangers, 
à peine de la  perte de leurs salaries, de trentre francs 
d’amende, d’ in terdiction pendant quinze jours et de 
plus fortes punitions s’i l  y a lieu. I l  est défendu aux 
capitaines de retenir les pilotes au-delà du passage 
des dangers, et aux pilotes de monter à bord contre le 
gré des capitaines.

T h e  A u g u s ta .

Y
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Décret du 29 Août 1854.—Pilotage de la Seine.
A rt. 216. Tout autre bâtiment destiné pour le Havre 

ou Honfleur, ou qui étant destiné pour la  Seine, doit 
relâcher dans_ l ’un de ces deux ports, est tenu de 
recevoir le p ilcte  de l ’exterieur qui se presente le 
premier, sans pouvoir le refuser sous prétexte d’un 
trop  grand éloignement ; toutefois, les pilotes du Havre 
ne peuvent monter les navires destinées pour Honfleur, 
et réciproquement, ceux de ce dernier po rt ne peuvent 
être reçus à bord dos navires destinés pour le Havre quo 
dans le cas où i l  n ’y  aura it pas en vue un p ilo t du lieu 
do destination se dirigeant sur le bâtimont.

A rt. 244. le s  pilotes ne peuvent exiger aucun salaire 
pour le passage du port dans l ’un des bassins, ou de l ’un 
des bassins dans le port, à la meme marée d ’entrée ou de 
sortie. Tout pilote requis pour passer un navire d ’un 
bassin dans un autre reçoit trois francs.

S ir W a lte r  P h i l l im o r e  and J . P .  A s p in a l l ,  fo r the 
defendants, in  support o f the appeal.— The defen
dants are en titled  to  judgm en t upon the plea o f 
com pulsory pilotage. A ccord ing  to  the tru e  con
s tructions of the  F rench decrees on th is  subject, 
the p ilo t does in  effect supersede the a u th o rity  
of the master. The case of T h e  Q u y  M a n n e r in g  
(4 Asp. M ar. Law  Gas. 553 ; 7 P. D iv . 132 ; 46
L . T. Rep. N . S. 905), upon w h ich  the learned 
President based his decision, is no t in  po in t. The 
Suez Canal Regulations which were under con
sidera tion in  th a t case are ve ry  d iffe ren t from  the 
F rench decrees applicable to  the pilotage in  th is  
case. Should the cou rt accept the evidence o f 
the advocate called on behalf o f the p la in tiffs , 
then i t  is subm itted  th a t the reasoning of tho 
French decisions upon which th a t evidence is 
based is incorrect and con tra ry  to  the princip les 
o f E ng lish  law. This p ilo t was, in  fact, forced 
upon the defendants, and th e ir  vessel was neces
sa rily  in tru s te d  to  his sole charge, and hence, 
on the  a u th o rity  o f T h e  H a l le y  (18 L . T . Rep. 
i f .  S. 879 3 M ar. Law  Cas. O. S. 131 ; L . Rep.
2 P. C. 193), the defendants are re lieved from  
respons ib ility  fo r  his negligence. To found any 
lia b i l i t y  against the  defendants, the p la in tiffs  
m ust establish negligence. I f ,  then, the p ilo t is 
on ly  to be looked upon as an adviser, he is 
equivalent to  a l iv in g  chart, and, as he was a 
d u ly  qualified p ilo t, the m aster was ju s tifie d  
in  regard ing h im  as a competent adviser, and in  
fo llow ing  his advice as to  the nav igation  of the 
vessel. The defendants can on ly  be made liable 
th rough  th e ir  servant o r agent, and, as according 
to  French law the m aster is no t personally 
responsible i f  a p ilo t is on board, there is no 
one th rough  whom  the defendants can be made 
liable.

B u c k n i l l ,  Q.C., B ailees, and B e a rd , fo r  the 
respondents, were no t called upon.

L o rd  E sheb, M .R.—-This is a pe rfectly  p la in  
case according to  the  au thorities. I  w i l l  not go 
fu rth e r than the au tho rities  in  th is  case. In  
the case o f T h e  H a l le y  (u b i sup .) the duties 
of the p ilo t  in  his re la tion  to  the master and 
as to  the power of the  m aster w ith  regard to 
h im , were stated in  a statem ent of defence. There 
was a rep lica tion , and the learned judge in  the 
A d m ira lty  C ourt he ld  th a t the rep lica tion  m ig h t, 
o r would, be an answer i f  i t  was proved. The 
P r iv y  Council overru led th is . The artic les of 
rep lica tion  in  th a t case adm itted  w hat was said in  
the artic les of defence ; i t  adm itted  th a t the 
artic les o f defence stated co rre c tly  w hat were the 
powers of the p ilo t, and the powers o f the captain 
w ith  regard to  the p ilo t. They were stated as a I

[C t . of A pp.

m atte r o f fact, and th a t could no t be controverted, 
because i t  was adm itted on d e m u rre r; and when 
the case came to  the  P r iv y  Council the judgm ent 
was given by Selwyn, L .J . The grounds upon 
w h ich  i t  was held th a t in  th a t case the owners 
were not liab le  was, th a t w hat happened “  was a 
to r t  occasioned solely by the negligence o r un 
skilfu lness o f a person who was in  no sense the 
servant o f the appellants, a person whom they 
were compelled to receive on board th e ir  ship, in  
whose selection they had no voice, whom  they had 
no power to  remove o r displace.”  I f  th a t had 
been enough, in  aconsidered judgm en t of the P r iv y  
Council, then i t  would have stopped th e re ; b u t 
he goes on, “  and who, so fa r  fro m  being bound to 
receive or obey th e ir  orders, was en titled  to  super
sede, and had in  fac t a t the tim e  of the collis ion 
superseded, the au th o rity  o f the master appointed 

,by them .”  T ha t is the ground o f the decision. 
I f  the law  of France is co rrectly  la id  down by
M . C lunet in  the  answer w h ich  I  have read more 
than  once, th a t “  the p ilo t is on ly  an adviser, and 
the captain remains free to  obey, o r no t to  obey, 
the ind ica tions g iven by the p ilo t,”  th is  case does 
not satis fy  th a t pa rt of the judgm en t w h ich  says : 
“  A n d  who, so fa r  from  being bound to  receive or 
obey th e ir  orders, was en titled  to supersede, and 
had in  fac t at the tim e of the co llis ion superseded, 
the a u th o rity  o f the master appointed by them .”  
A ccord ing  to  M. C lunet, i f  th a t was a true  
descrip tion o f the relations between the p ilo t and 
the captain, the p ilo t is no t en titled  to  supersede the 
captain, and the captain is no t bound to  obey what 
the  p ilo t says. Therefore th is  case is no t w ith in  
the a u th o rity  o f the case o f T h e  H a l le y  (u b i sup .).

Now  we come to  the case of T h e  H u y  M a n n e r in g  
(u b i sup .). I n  the ease o f T h e  G u y  M a n n e r in g  the 
p ilotage was compulsory. There was a collis ion 
in  the Suez Canal, and w hat happened was solely 
the fa u lt o f the p ilo t. Therefore you have to  pass 
from  th is  argum ent th a t the mere fac t o f the 
p ilo t being compulsory makes h im  no t the servant 
o f the owners, and therefore the owners are not 
liable fo r  w hat was solely his fa u lt. I f  th a t is  the 
tru e  doctrine to  be la id  down, T h e G u y  M a n n e r in g  
ought to  have said so, and ough t to have said 
th a t the owner was not liable. I t  is obvious tha t, 
in  the case o f T h e  G u y  M a n n e r in g ,  p a rt o f what 
was stated in  T h e  H a l le y  d id  no t e x is t: “ A n d  who, 
so fa r  fro m  being bound to  receive o r obey th e ir  
orders, was en title d  to supersede, and had in  fact 
at the tim e o f the collis ion superseded, the autho
r i t y  of the m aster.”  In  The G u y  M a n n e r in g  he 
could no t supersede the captain, and the captain 
was no t bound to  obey h im . W as the po in t taken 
there ? I  say th a t there he was a com pulsory p ilo t 
and th a t tho  p ilo t was solely to blame, and the 
p o in t was ev idently  take n : “ I t  is  said th a t the 
p ilo tage is compulsory, and th a t a shipowner is 
no t liable fo r  the acts of the p ilo t whom  he is 
compelled to  employ.”  I t  is obvious th a t th is  a rgu
m ent m ust have been taken and followed p re tty  
w e ll the same lines as the  argum ent taken by 
S ir  W . P h illim o re  in  th is  case. W h a t d id  the 
cou rt decide P I t  decided tha t, a lthough i t  was 
com pulsory, yet, inasm uch as he d id  no t super
sede the a u th o r ity  of the  captain, i t  d id  no t come 
w ith in  the E ng lish  law. B y  the E ng lish  law  you 
are no t on ly  ob liged to  take the p ilo t  on board, 
b u t he takes command o f the ship ou t o f the 
captain ’s hands, unless som ething ex trao rd inary  
happens. T ha t is tho ground upon w h ich  the

T he A ugusta.
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E ng lish  law  always existed. T h e  G u y  M a n n e r in g  
states tha t, and M . C lunet states th a t the general 
law  of France, as the President points out, is 
p ra c tica lly  to the same effect as the Suez Canal 
laws w h ich  were dealt w ith  in  the case o f T h e  
G u y  M a n n e r in g .  I f  th a t is so, th is  case is 
en tire ly  on the  same foo ting  as T h e  G u y  M a n n e r 
in g ,  w h ich  d id  no t in tend  to overru le T h e  H a lle y .  
I t  is said th a t the p ilo t came on board here to  
take charge of the  ship, in  a m anner w h ich  
accords w ith  the decision in  T h e  H a l le y .  The 
question is, w hether we consider the President 
was r ig h t  in  adop ting the  F rench law  as enun
ciated by M . C lunet. S ir  W a lte r P h illim o re  
objected to  the doctrine he enunciated. I f  the 
President saw the learned gentleman who gave 
th is  evidence, and the m anner in  w h ich he gave 
th is  evidence, I  do no t see what we can do. W e 
have read the  evidence o f the tw o advocates. I  
do not say an y th in g  derogatory to e ither of them  ; 
a ll I  can say is tha t, having read the evidence of
M . C lunet, supported as i t  is by a ll the decisions 
in  France, I  accept it ,  and i t  looks to me as i f  i t  
were r ig h t. I f  we are go ing w rong on the law  
o f France, we cannot help it .  The evidence of
M. C lunet was g iven before the learned Presi
dent, and he accepted it .  Then i t  is said tha t by 
the law  o f France the m aster is no t liable. T ha t 
is go ing away from  the po in t, and endeavouring 
to learn w hat the views o f the captain and of the 
p ilo t were w h ils t they were on board the ship, 
and by  th a t means to  come to  a conclusion as to  
what th e ir  lia b ilit ie s  were as against the  captain, 
o r against the p ilo t, o r against anybody else. 
W ith  the law  of France we are no t concerned. 
W e are concerned w ith  the law  o f England, and 
in  an E ng lish  action we are bound by the law  of 
France, because the law  o f France establishes 
w hat are the circumstances of the appo intm ent 
and employment o f the p ilo t. W hen you find  
th a t the pilotage is such th a t i t  comes under one 
head o f the E ng lish  law  ra the r than another, 
you adopt the  term s of the em ployment accord
in g  to  the E ng lish  law. I  cannot have a doubt 
M yself th a t the learned President was pe rfectly  
r ig h t  in  th is  case, and th a t th is  case comes 
w ith in  the case of The G u y  M a n n e r in g  (u b i sup.). 
Therefore the judgm en t o f the  cou rt below m ust 
be affirmed.

F by , L . J .— M y bro ther Bowen has asked me to  
precede h im  in  m aking a few observations on th is  
case. I  have ve ry  l i t t le  to  add. The_ case arose 
in  th is  w a y : The shipowners were liab le  p r im a  
fa c ie  fo r the  de fau lt of the m aster as th e ir  agent. 
Upon tha t is engrafted the case o f com pulsory 
pilotage, where the p ilo t, com pulsorily  taken on 
ooard, is, in  the language used correctly  by 
M r. A sp ina ll, in  charge of the ship. H e is in  
charge of the  ship, and is en titled  to  super- 
8fide, and does supersede, the a u th o r ity  of the 
Master. I t  appears to  me the p ilo t  is not in  
charge when he does no t so supersede the 
Master, and where the  p ilo t is on ly the adviser, 
and where the captain remains free to  obey the 
p ilo t o r not. T ha t is the effect o f the decision 
in  T h e  G u y  M a n n e r in g .  How the question 
here is re a ily  one of fact. The learned P resi
dent o f the Probate, D ivorce, and A d m ira lty  
D ivision has found, as a m a tte r of fact, th a t the 
Erench law  is, th a t the p ilo t is on ly  the  adviser, 
and th a t the capta in  remains free to  obey h im  or 
not. The on ly  question we have to in qu ire  in to

is, whether the learned judge was ju s tifie d  in  the 
find ing. I t  appears to me th a t the find in g  is not 
on ly  ju s tified , bu t one at which I  should have 
a rrived  m erely on reading th e  evidence o f the two 
advocates. In  the f irs t  place, the evidence o f M . 
C lunet is, to  m y m ind, m uch more sa tis fac to ry  
than  th a t o f M . Lecouflet, who was called fo r  the 
defendants. In  the next place, i t  appears to  me 
fa r more to  agree w ith  the  au tho rities  w h ich 
have been cited, especially the te x t w rite rs , 
whose a u th o r ity  is not en tire ly  denied by  the 
advocate fo r  the defendants. B u t, in  the  las t 
place, i t  appears to  me th a t in  the re-exam ination 
o f M . Lecouflet, he d id  adm it th a t, according to  
the law as adm inistered in  France, in  th a t system 
of law the p ilo t was in  effect on ly the assistant, 
the aid, and d id  no t supersede the captain. I  
th in k , therefore, th a t the learned judge was 
ju s tified , and was pe rfec tly  r ig h t,  in  the  conclu
sion of fac t a t w h ich  he a rrive d  w ith  regard to 
the law, and th a t the p ilo t com ing on board was 
no t en titled  to  supersede, and d id  no t in  fac t 
supersede, the a u th o r ity  o f the master.

B owen, L .J . concurred.
Solic ito rs fo r  the p la in tiffs , P r i tc h a r d  and 

Sons.
Solic ito rs fo r  the defendants, B o tte re ll and 

Roche.

M o n d a y , J u n e  20, 1887.
(Before L o rd  E sheb, M .R., L ixd ley  and L opes,

L .JJ .)
T he Saba , (a )

ON .APPEAL PKOM BUTT, J.

M a s te r's  d isbu rsem ents  —  M a r i t im e  l ie n  —  B i l ls  o f  
exchange— L ia b i l i t y  o f  m a s te r— A d m ira lty  C o u r t  
A c t  1861 (24 V ie t. c. 10), a. 10.

T h e  m a s te r o f  a  s h ip  has a  m a r i t im e  l ie n  f o r  d is 
bursem ents m a de  o n  b e h a lf  o f  the s h ip .

W here a  m a s te r has in c u r re d  l ia b i l i t y  by d r a w in g  
b il ls  o f  exchange f o r  necessary d isbu rsem ents  i n  
respect o f  the s h ip , he has a  m a r i t im e  l ie n  on  the  
sh ip  to the exten t o f  th a t  l ia b i l i t y ,  a lth o u g h  he 
has m a de  no  p a y m e n t i n  respect o f  th a t  l ia b i l i t y .  

T his was an action i n  re m  fo r  m aster’s disburse
ments.

B y  the statem ent of c la im  i t  was alleged tha t, 
w h ils t the p la in t if f  was serving as m aster o f the 
vessel S a ra , he made necessary’- disbursements fo r 
the s h ip ; th a t he drew a b i l l  o f exchange on the 
owners fo r  such disbursem ents; th a t the  b i l l  o f 
exchange had been dishonoured by  the  owners ; 
and th a t the holders of the b i l l  were c la im ing  
against h im . The p la in t if f  claimed judgm ent fo r  
the am ount of the  said b ill,  viz., 1821. 19s. 4d . ; 
fo r  no ta ria l charges ; and fo r interest.

The mortgagees in tervened and delivered a 
defence, which, a fte r denying generally th a t any 
money was due to the p la in t if f  in  respect o f d is
bursements, proceeded as fo llo w s :

8. The p la in tiff has brought th is action as agent for, 
and on behalf of, the holders of the b ill of exchange, and 
the holders of the b il l of exchange are suing in  the name 
of the p la in tiff. The said holders have no r ig h t to have 
the ir claim satisfied out of the said ship, and the said 
defendants submit tha t the alleged claim of the p la in 
t if f ,  being made on behalf of the holders of the b il l  of

(a) Reported by T. P. Aspinall and Botlkk Aspinall, Esqrs, 
Barristers-at-Law.
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exchange, ought not to  be satisfied out of the said ship 
to  the prejudice of the said defendants.

9. Even i f  a ll the averments in  the statement of claim 
are true, which as aforesaid the defendants deny, the 
said defendants submit th a t the p la in tiff has no rig h t to 
have his alleged claim satisfied out of the ship to the 
prejudice of the said defendants.

A t  the t r ia l  i t  was proved tha t, on the m ort-
agees ta k in g  possession, they pa id  the captain
is wages, bu t would not indem n ify  h im  against 

l ia b il ity  on the b i l l ; tha t, on the b ill being d is
honoured by the shipowners, a c la im  was made 
upon the p la in t if f ; th a t the holders o f the b il l 
were p ro v id ing  the money to prosecute the a c tio n ; 
tha t, in  the event o f the action being successful, 
the money recovered was to  go in to  the pockets 
o f the b ill-ho lders ; and th a t the b ill-ho lders had 
not released the p la in t if f  from  l ia b i l ity  on the

Feb. 14.— S ir W a lte r  P h i l l im o re  (w ith  h im  J . G. 
B a rn e s ) fo r  the p la in tiff.

F in la y , Q.C. (w ith  h im  N e lso n ) fo r the defen
dants.

B u tt , J .— T his  is an action by a m aster m ariner 
fo r  disbursements, and the c la im  resolves its e lf 
in  effect in to  one fo r the am ount of a b i l l  of ex
change w h ich  he drew on the owners o f the ship 
fo r  the  sum o f 182L 19s. 4d., he being then at St. 
V in cen t w ith  the ship. The owners e ither were 
then, or since th a t tim e  have become, insolvent, and 
the b i l l  has been dishonoured. N o tice  of d is
honour was given to  the p la in t if f  by the holders 
o f the b ill,  and there is no doubt tha t, unless they 
have done something to release h im  from  his 
lia b ilit ie s  as drawer of th is  b ill,  he remains at th is  
m oment liable fo r the amount. Now  the defence 
to  the action, a defence p u t fo rw a rd  by the m o rt
gagees of the ship who nave intervened, is th is  : 
They say, in  the f irs t place, th is  is not the p la in 
t i f fs ’ action at a l l ; i t  is the action o f the payees 
and holders of the b ills  of exchange, and the 
master is suing as trustee fo r  them and in  th a t 
capacity a lone; and inasm uch as i f  they had 
appeared as the p la in tiffs  they would have no 
c la im  against the ship w h ich would not be post
poned to the c la im  of the mortgagees, the master 
su ing fo r them  cannot stand in  a d iffe rent posi
tion , and therefore he cannot b rin g  his c la im  fo r 
these disbursements in to  com petition w ith  the 
c la im  of the mortgagees. T ha t would be a per
fe c tly  sound and good argum ent i f  the facts were 
such as the defendants assert them to  b e ; but, 
having heard the evidence, I  have come to  a very 
clear conclusion th a t the facts do no t w arran t the 
assumption th a t the master is suing m ere ly as 
trustee fo r the payees o f the b i l l . " He is un
doubtedly liab le  fo r  the am ount o f the b ill.  I t  is 
tru e  th a t the  payees have asked h im  e ither to sue 
o r to  lend them  his name to  sue in  th is  action, and 
i t  is  tru e  th a t i f  the p la in t if f  succeeds in  recover
in g  in  th is  action the money w i l l  go in  payment 
of th is  b ill and go in to  the pockets of Messrs. 
M il le r  and Co., the payees of the b ill.  B u t i t  is 
equally tru e  tha t, the m oment th a t money finds 
its  way in to  the pockets of Messrs. M ille r  and Co., 
the m aster w i l l  ip so  fa c to  be relieved from  his 
l ia b i l ity  to  pay the 1821., and therefore I  a lto 
gether dissent from  the notion and from  the 
assertion th a t the master is su ing here m erely as 
a trustee fo r the payees of the b ill,  Messrs. M ille r  
and Co. Therefore, the f irs t contention o f the 
defendants fa ils .

Sa r a . [C t . oe A pp.

I  now come to the second defence, and i t  
is  t h is : The mortgagees say, assuming th is  
action is, as I  have he ld i t  to  be, b rough t by 
the  m aster in  his own r ig h t,  s t i l l  i t  is a cla im  
fo r  disbursements, and the master has no m ari
tim e  lien  fo r  disbursements. H a v in g  no m aritim e 
lien  he cannot enforce i t  against the ship, and at 
a ll events he cannot enforce his c la im  against the 
ship in  p r io r ity  to the c la im  of the mortgagees. 
T h is  is a m a tte r w h ich was considered in  the court 
a long tim e  ago, and there are several au thorities 
on the po in t, the last of which, apart from  a 
recent case to w h ich  I  w i l l  re fer by-and-by, was 
the case of The M a ry  A n n  (L . Rep. 1 A . 4 E . 8 )  
13 L . T. Rep. N . S. 384; 2 M ar. Law  Cas.
0 . S. 294). I  confess, had th is  question come 
before me in  the absence o f any such decision 
as th a t g iven in  T h e  M a ry  A n n  (u b i s lip .) 
and in  the cases w h ich  preceded it ,  I  should 
have had ve ry  considerable hesitation in  ho ld ing 
th a t there was any m aritim e  lien  fo r m aster’s 
disbursements. B u t there is the case of The  
M a ry  A n n  (u b i sup .) and the cases w h ich  p re
ceded it .  Then the defendants say, “  T rue th a t 
is so, b u t the a u th o rity  o f th a t case is seriously 
im pa ired by  the decision of T h e  H e in r ic h  B jo rn  
(55 L. T. Rep. N . S. 66 ; 6 Asp. M ar. Law  Cas. 
1 ; 11 App. Cas. 270) in  the House of Lords 
and in  the C ourt of Appeal.”  I  m ust say, 
having regard to the language of the section of 
the  A c t  of Parliam ent under the consideration 
o f the C ourt of Appeal and the House of Lords 
in  the case of T h e  H e in r ic h  B jo rn ,  v iz., the 6th 
section of 3 &  4 V ie t. c. 65, i t  seems to  me im 
possible to say th a t the case of T h e  H e in r ic h  B jo rn  
(u b i sup.) has not th row n  considerable doubt upon 
the a u th o rity  of The M a ry  A n n  (u b i sup .). H ad 
the m atte r rested there I  should have had to  con
sider ve ry  care fu lly  w hat the effect of T h e  H e in 
r ic h  B jo r n  (u b i sup.) rea lly  was upon the case of 
T h e  M a ry  A n n  (u b i sup .) and the cases th a t pre
ceded it. B u t there is the case o f T h e  R in g d o ve  
(55 L . T. Rep. N . S. 552 ; 11 P. D iv . 120 ; 6 Asp. 
M ar. Law  Cas. 28), decided by the President of 
th is  d iv is ion  on ly last year. W h ile  I  en tire ly  
agree w ith  w hat he says as to  the reasoning in  
the case of T h e  M a ry  A n n  (u b i sup .) no t being 
satisfactory, I  s t i l l  do not th in k  I  am authorised 
in  go ing con tra ry  to  his decision in  T h e  R in g d o ve  
(u b i sup .). I  th in k  i t  is a case decided by a court 
of co-ordinate ju r isd ic tio n , and i t  is therefore one 
from  w h ich I  am not at lib e rty  to  depart, and I  
decline to  exercise any independent judgm en t on 
the m atter. I  ho ld th a t th a t case is conclusive 
upon me, and tha t i f  i t  is to  be reconsidered 
and altered th a t reconsideration and a lte ra tion  
m ust be in  the C ourt o f Appeal. Therefore I  
m ust bo ld th a t in  th is  case there is a m a ritim e  
lien  fo r disbursements, and decide in  favour of 
the p la in tiff.

F rom  th is  decision the defendants now appealed.

F in la y ,  Q.C. and N e lson , fo r  the defendants, in  
support of the appeal.— The master of a ship has 
no m aritim e  lien fo r disbursements, and therefore 
the mortgagees are en titled  to  judgm ent in  th is  
action. The decision in  the case of The H e in r ic h  
B jo r n  (55 L . T. Rep. N . S. 66; 11 App. Cas. 270; 
5 Asp. M ar. Law  Cas. 391 ; 6 Asp. M ar. Law 
Cas. 1) is an a u th o rity  in  favour of tha t p ro
position. The r a t io  d e c id e n d i o f th a t case, both 

i in  the House of Lords and C ourt o f Appeal
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is th a t the words “  the H ig h  C ourt o f A d m i
ra lty  shall have ju r is d ic t io n ”  do no t of them 
selves create a m a ritim e  lien. I f  th a t be tru e  
o f sect. 6 of 3 &  4 Y ic t. c. 65, i t  is equally true  
o f sect. 10 o f the A d m ira lty  C ourt A c t 1861, 
in  w h ich  precisely s im ila r words are used. The 
decisions upon w hich the p la in t if f  relies as to  the 
existence of a m a ritim e  lien  fo r  disbursements 
are inconsistent w ith  the case of T h e  H e in r ic h  
B jo r n  (u b i sup .), and have v ir tu a lly  been over
ru led by  i t :

The Mary Ann, 13 L. T. Rep. N. S. 384; 2 Mar. Law 
Cas. O. S. 294; L. Eep. 1 A. & E. 8 ;

The Glentanner, Swa. 415 ;
The Fairport, 48 L. T. Eep. N. S. 536 ; 5 Asp. Mar. 

Law Cas. 62 ; 8 P. D iv. 48;
The Ringdove, 55 L. T. Eep. N. S. 552; 6 Asp. 

Mar. Law Cas. 28 ; 11 P. D iv. 120;
The Feronia, 17 L. T. Eep. N. S. 619; 3 Mar. Law 

Cas. 0 . S. 54; L. Eep. 2 A. & E. 65 ;
Re Rio Grande do Sul Company, 36 L. T. Eep. N. S. 

603; 3 Asp. Mar. Law. Cas. 424 ; 5 Ch. D iv. 282. 
The cou rt should not be influenced by the fact 
th a t the  courts have fo r m any years past upheld 
the existence of a m a ritim e  lien  fo r  disbursements 
i f . i n  fac t there be no lien. I n  T h e  H e in r ic h  
B jo r n  (u b i sup .) the cou rt d id  no t hesitate to over
ru le  the then ex is ting  law, no tw iths tand ing  the 
m any years d u rin g  w h ich  i t  had been unques
tioned. Reliance is also placed upon The  
B eesw ing  (53 L . T. Rep. N . S. 554-; 5 Asp. M ar. 
Law  Cas. 484), where the  M aster of the R olls 
in  express term s doubted the existence of a 
m a ritim e  lien  in  respect o f disbursements. 
I t  is  also contended th a t disbursements do not 
include liab ilit ie s , and i f  so the m aster's lia 
b i l i t y  on th is  b i ll does not come w ith in  sect. 10 
o f the A d m ira lty  C ourt A c t 1861 ;

The Feronia (ubi sup.);
The Fairport (ubi sup. ) ;
The Chieftain, B r. & Lush. 105 ;
The Edwin, Br. & Lush. 281.

I t  is, however, subm itted th a t the real p la in tiffs  
in  th is  case are the holders o f the b i l l  and no t the 
master. I f  the action is successful, the money 
recovered is to go in to  the pockets of the b ill-  
holders, and the master w ill no t get a penny o f it .  
The master is re a lly  on ly  suing as trustee fo r the 
b ill-ho lders, and i f  so they are no t en titled  to  
take advantage of a m aritim e  lien  w h ich  they do 
not possess.

S ir W a lte r  P l i i l l im o r e  and D r. B a ik e s  fo r the 
p la in tiff.— The courts have fo r  a long period of 
years recognised the existence of a m a ritim e  lien  
in  respect of a m aster’s disbursements :

The Mary Ann (ubi sup. ) ;
The Fairport (ubi sup. ) ;
The Glentanner, Swa. 415 ;
The Feronia (ubi sup. ) ;
The Limerick, 34 L. T. Eep. N. S. 708 : 3 Asp. Mar. 

Law Cas. 206 ; 1 P. D iv. 411;
Re Rio Grande do Sul Company {ubi sup,).

I t  is to be noticed th a t the decision in  T h e  
H e in r ic h  B jo r n  (u b i sup .) was g re a tly  based upon 
the fac t th a t the decisions on the  po in t under 
consideration had conflicted one w ith  another, 
whereas the decisions on the present po in t have 
been un ifo rm  from  f irs t to  last. Moreover, the 
decision in T h e  H e in r ic h  B jo r n  (u b i sup .) is not in  
point. I t  was a decision on an A c t  o f Parliam ent 
and a sub ject-m atter both d iffe ren t from  those 
under consideration in  th is  case. A no the r po in t 
of difference between th is  case and T h e  H e in r ic h  
B jo rn  (u b i sup .) is, th a t whereas in  T h e  H e in r ic h

B jo r n  (u b i sup .) the existence of a m aritim e  lien  
depended e n tire ly  upon an A c t  o f P arliam ent, in  
the present case i t  is contended,-upon the autho
r i t y  of T h e  M a r y  A n n  (u b i sup .), th a t a m aritim e  
lien  exists independently of the provisions o f the 
A d m ira lty  C ourt A c t 1861. I f  a m aster has a 
m aritim e lien  fo r his disbursements, then the 
fac t th a t the money recovered by the p la in t if f  in  
th is  case is to  go in to  the pockets of the b ill-  
holders does not take away the m aritim e  lien. 
H e is under a l ia b il ity  in  respect of his disburse
ments, and unless the cou rt upholds his m a ritim e  
lien  he w i l l  have to  pay the am ount due on the 
b i l l  out o f his own pocket.

N e ls o n  in  rep ly.

L o rd  E sher, M .R .— In  th is  case the master of 
a ship b rings an action against the owners o f the 
ship fo r alleged disbursements made by him . H is  
l ia b i l ity  in  respect of these disbursements arose 
in  th is  w a y : H e had obtained necessaries fo r  the 
ship, and in  respect of them  he had draw n a b il l 
o f exchange upon his owners, who accepted the 
b ill,  bu t afterw ards dishonoured it .  I t  is tru e  
th a t he has not paid his l ia b i l ity  on the b i l l ; bu t 
i t  is  clear th a t he is liable to  the person in  whose 
favour i t  is drawn. He is liab le  as draw er of the 
dishonoured b i l l  w ith o u t any possible defence 
th a t anyone can see. H e thereupon in s titu tes  
th is  action, and the mortgagees of the ship in te r 
vene to  show tha t, whatever r ig h t  he had against 
the shipowners, he has no r ig h t  against them, 
and. th a t the ship ought not to  be dealt w ith  to  
th e ir  in ju ry . Th is raises the question whether 
th e ir  c la im  is to be postponed to  the m aster’s 
cla im , or, in  o ther words, w hether the  master 
has a lien  upon the ship by reason o f his 
disbursements. How, the on ly  lien  he can have 
is a m aritim e  lien, because he has no t possession 
o f the ship, and therefore i t  m ust be a m aritim e 
lien  in the sense in  which i t  has been explained— 
viz., the r ig h t  on his p a rt to  recover as against 
the ship in  an action i n  re m  in  respect of his d is
bursements. The f irs t po in t taken against the 
m aster’s c la im  is th is, th a t he has no t made any 
disbursements, because he has no t pa id  his 
l ia b i l i ty  upon the b il l o f exchange. I f  th a t he a 
tru e  proposition tha t, in  order to have a r ig h t  of 
action fo r  disbursements, a master m ust have 
actua lly  pa id  the money, then, even i f  judgm ent 
had been obtained against Him on th is  b i l l  o f 
exchange, i t  m ust fo llow  th a t he could not c la im  
in  respect o f th a t disbursement u n t il he had paid 
the amount of the judgm ent, because a judgm en t 
against you is no t satisfied one w h it more than a 
l ia b i l ity  on a b i l l  o f exchange u n t il i t  is paid. 
Now, when we consider the practice o f the A d 
m ira lty  C ourt, i t  seems to me th a t th is  w ou ld  be 
properly  treated as a disbursement, even though 
the money has not ac tua lly  been paid. Therefore, 
w ith  regard to  the f irs t po in t, I  confess I  have 
no doubt whatever th a t th is  l ia b il ity  was p rope rly  
treated by B u tt,  J. as a disbursement.

I  now come to  the question w hether by 
v ir tu e  o f sect. 10 of the  A d m ira lty  C ourt 
A c t 1861 the  m aster had a m aritim e  lien  upon 
the ship. T ha t depends upon w hat is the con
s truc tion  o f the section, w h ich includes m any 
subject-m atters. I t  commences w ith  the words :
“  The H ig h  C ourt of A d m ira lty  sha ll have 
ju r is d ic tio n  over ’ ’ a ll these d iffe re n t m a tte rs :
“  over any cla im  by a seaman o f any ship fo r
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wages earned by h im  on board the ship, whether
¿ beidUe Under a Speoial contract or other-

In v  alS°  ° V6r any C k im  by  the “ aster of
hioSh Pn OT̂ e\ earned by h im  0n board the ship, and fo r disbursements made by h im  on

account o f th e  sh ip .”  I t  i 8 obvious th a t th a t 
section  m  te rm s g ives th e  A d m ir a l ty  C o u rt iu r is -

w hetherTsr an1Sl T emfu tS; bufc the ^nestion is 
bursem entt PtP ied ™ the pa rticu la r case of dis- 
S  which ;a ta ll °  g lV r  th ,6 “ aster a lien  on the 
T h?  wnwU ■ i*0 } 6 ?’ealis1ed by  an action i n  rem . 
fh e  words in tro du c ing  the section existed in  a

R  P .arll„am ent, and have been dealt
w ith  by the C ourt o f A d m ira lty . There were

m ira T r  if® |tte iT- ^ er- Which tbe Court of A d m ira lty  had ju r is d ic tio n  in  the sense th a t there
a# m f v tlm e  lle.n w h lch tbe conrt could carry  

n to effect by an action m  rem . There were certain 
other m atters over w h ich  i t  had not ju risd ic tio n  
u n t il i t  was given by A c t of P a r lia n ^ n t;  fo r  in - 

nee, w ith  regard to necessaries supplied to  a 
snip, the cou rt had no ju r is d ic tio n  u n t i l  i t  was 
£ ven. ?  by ^ne le g is la tu re . On the other hand, 

e A d m ira lty  C ourt always had ju r is d ic tio n  in  
respect or a collis ion a t sea, whether the vessels 
were B r it is h  o r fore ign. B u t i f  a collis ion 
occurred w ith in  the body of a county the court 

ad  ̂no ju risd ic tion . So w ith  regard to  sea
men s wages, the cou rt had a ju r is d ic tio n  
by w h ich i t  could enforce a lien  against 
the ship fo r  the wages of a seaman em
ployed upon the o rd inary  m aritim e contract 
a ris ing  from  the s ign ing  of the articles. B u t, 
i t  there was a special contract, the A d m ira lty  
C ourt had no ju r is d ic tio n  in  regard to  it .  The 
f irs t statute, viz., the 3 & 4 V ie t. c. 65, s. 6, 
w h ich  begins w ith  the words, “  The C ourt of 
A d m ira lty  shall have ju r isd ic tio n ,”  came before 
B n  Lush ing ton  in  the case of The M a ry  A n n  
(u b i sup .) and he came to  the conclusion tha t, 
t  ough the words gave the A d m ira lty  Court 
ju risd ic tion , they d id  not of themselves give the 
cou rt a r ig h t  to  enforce a m aritim e lien. B u t 
th a t learned judge said also tha t, i f  these words 
occurred as the in tro d u c to ry  pa rt o f a section 
dealing w ith  a m atte r in  respect of which under 
certa in  circumstances the Court of A d m ira lty  
would have been able to  enforce a m aritim e lien 
and they gave the A d m ira lty  C ourt ju risd ic tio n  
to  deal w ith  th a t very  same sub ject-m atter under 
circumstances in  w h ich  it, couid no t have dealt 
w ith  i t  before, then they were to be regarded as 
ta k in g  away the  exception, and as p lacing the 
m a tte r under the ju r is d ic tio n  of the A d m ira lty  
C ourt, so th a t i t  could enforce a m aritim e lien 
w ith o u t any exception a t a ll. Then the m aritim e 
lien  would apply to  cases which were fo rm erly  
excepted, ju s t as i t  d id  to cases w h ich were not 
excepted. The case of T h e  M a ry  A n n  (u b i sup .) 
decided th a t disbursements were b rough t w ith in  
th is  p r in c ip le ; and w hy P Because, as D r. Lushing- 
to n  said, the Court of A d m ira lty  in  some c ircum 
stances had ju r is d ic tio n  to  deal w ith  disburse
ments as ca rry ing  a m aritim e  lien. He said tha t 
power was given to  the A d m ira lty  C ourt w ith  
regard to  disbursements not by reason of its  
ancient ju risd ic tio n , b u t by sect. 191 of the 
M erchant Shipp ing A c t ; and in  the case of 
T h e  G le n ta n n e r  (Swa. 415) he held th a t the 
191st section gave to  the A d m ira lty  Court, under 
certa in circumstances, the power of enforcing 
the m aster’s c la im  fo r  disbursements against the
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ship. T ha t decision is now challenged. The 
question is no doubt a d iff ic u lt one, bu t I  do not 
find  th a t any cou rt has ever expressed dis
approval of the construction p u t by D r. Lushing- 
ton  on th a t section. D r. Lush ington used th a t 
construction fo r his decision in  The M a ry  A n n  
(u b i sup .). I  am of opin ion th a t we cannot ques
tio n  the decision in  T h e  G le n ta n n e r (u b i sup.), 
fo r  I  th in k  i t  is r ig h t. I f  so, is the reasoning in  
T h e  M a ry  A nn_ (u b i sup .) r ig h t  ? I  th in k  i t  is. 
I  cannot conceive— I  am now re fe rr in g  to  sect. 6 
of the A c t of 1840— th a t in  the case o f collisions 
happening in  counties there was on ly  to  be a 
r ig h t  of action against the owners. W ha t use 
would the statute be i f  i t  gave a shipowner the 
r ig h t  to  go in to  the C ourt of A d m ira lty , and then 
on ly gave h im  a judgm ent s im ila r to  a judgm ent 
o f a court of common law  P W hat use, again, 
was i t  jn  the case of a seaman w ith  a special 
contract to g ive the A d m ira lty  C ourt power to 
construe i t  and no th ing  more, when i t  m ig h t ju s t 
as w e ll have been construed by the common law 
courts ? I t  seems to  me to  be obvious th a t in  
these cases i t  was in tended not on ly  to  give 
ju risd ic tio n , b u t also to  g ive a m aritim e lien. I t  
appears to me to fo llow  tha t, i f  T h e  G le n ta n n e r  
(u b i sup.) was r ig h t, T h e  M a r y  A n n  (u b i sup.) 
is w ith in  the same reasoning, and is also r ig h t. 
How , has th a t view  been disputed by any court ? 
M any cases have been cited to  us. There is the 
case of The T w o  E lle n s  (u b i sup .), in  the P r iv y  
Council, which, so fa r  from  th ro w in g  any doubt 
on the judgm ent o f D r. Lushington, rea lly  
approves of it .  I t  is said th a t th a t was a mere 
d ictum . I  cannot take th a t view, bu t the ju d g 
m ent of the P r iv y  Council is no t the judgm ent 
o f a judge, but of a ll the members o f the P r iv y  
Council. T h e  I le in r ic h  B jo r n  (u b i sup .), and 
especially the judgm ent of L o rd  B ram w ell, is 
supposed to  th row  doubt on T h e  M a ry  A n n  
(u b i sup .). B u t I  cannot see it .  L o rd  B ram w ell 
does not say th a t the d is tinc tio n  drawn by D r. 
Lush ing ton  is an unsound one. On the contrary, 
he seems to  countenance it .  In  dealing w ith  
cases of salvage and collision, he w ith  his usual 
quickness sees the absurd ity  of ho ld ing tha t in  a ll 
these case no m aritim e lien  is given. He takes 
the case of collisions, and says i t  is not easy to 
conceive th a t the A c t meant tha t, i f  a collision 
took place 200 yards beyond the More L ig h t, there 
should be a m aritim e lien, and th a t i f  i t  took place 
200 yards w ith in  the lig h t, there was to be no 
m aritim e lien, b u t on ly  a personal judgm ent 
against the owners of the w rong-doing ship. 
L o rd  B ram w ell says th a t would be a strange 
th in g  to  him , and therefore he seems to  me, so fa r 
from  objecting to  the existence o f a m aritim e  lien, 
to  be hesita ting from  saying th a t there would be 
no m aritim e lien  in  th a t case. He held, w ith  
regard to  necessaries, th a t the words “  the 
A d m ira lty  C ourt shall have ju r is d ic tio n ”  do not 
g ive a m aritim e lien, b u t he d id  so because, as 
applied to th a t subject-m atter, they cannot be 
said to take away the exception. I  cannot see 
tha t he overrules The M a ry  A n n  (u b i sup.), or 
objects to the reasoning on which i t  is founded.

B u t there is th is  also to be remembered, tha t the 
decision in  The M a ry  A n n  (u b i swp.) was given 
in  1865, and from  tha t tim e t i l l  now i t  has been 
fo llowed over and over again. I t  was approved 
and acted upon, i f  I  am r ig h t, in  The E d w in  (u b i 
sup.), T h e  F e ro n ia  (u b i sup.), T h e  M a rc o  P o lo
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(u b i siip.), T h e  F a ir p o r t  (u b i sup .), The L im e r ic k  
(u b i sup.), and by the Court o f Appeal in  the case 
of B e R io  G ra n d e  do S u l C o m p a n y  (u b i sup .). S ir 
James Hannen has also acted upon i t  in  the recent 
case of T h e  R in g d o v e  (u b i sup .). Th is series of 
precedents is of importance. I t  is no t the case of 
an in te rp re ta tion  of an A c t of Parliam ent which 
on ly arises on rare occasions, and on the fa ith  of 
w h ich men have seldom to  act. I t  is not again 
like  the  case of T h e  B e rn in a  (36 L . T. Rep.
K . S. 258; 6 Asp. M ar. Law  Cas. 75; 12 P. 
D iv . 58), in  w h ich  we reversed the old deci
sion of Thorogood  v. B y  a n  (8 C. B. 115; 18
L . J. 336, C. P.), on the fa ith  of w h ich no man ever 
got in to  or stayed out of an omnibus. B u t The  
M a ry  A n n  {u b i sup .) is a case upon which 
m ercantile  man are constantly acting, and, even 
though we differed from  th a t decision, one m ust 
not fo rge t the  very good ru le  of the courts tha t 
they w i l l  not overru le decisions on the fa ith  of 
w h ich  m ercantile  business has so long been 
carried on. Captains are called upon, voyage 
a fte r voyage, to make disbursements, and on the 
fa ith  of th a t decision they have assumed th a t they 
are safe in  in c u rr in g  these liab ilitie s , and tha t 
they w i l l  no t be at the m ercy of insolvent owners, 
who perhaps may have mortgaged th e ir  ship to  
th ird  parties. To reverse th a t decision would go 
fa r to  ju s tify  captains in  re fus ing to order 
necessaries, and would p u t an obstacle to  th is  most 
valuable and useful power of captains. There
fore, even i f  I  d iffe red from  the judgm ent in  T h e  
M a ry  A rm  (u b i sup .), w h ich I  do not, I  should 
hesitate long before ove rru ling  such a decision. 
I  desire to  state th a t its  reasoning commends 
its e lf to m y  understanding, and I  therefore 
am of opin ion tha t the judgm ent of B u tt,  J. 
m ust be upheld, and th is  appeal dismissed w ith  
costs.

L in d le y , L .J .— The m ain question in  th is  case 
is, whether the captain has a m aritim e lien  on the 
ship in  respect of disbursements. T ha t depends 
on the construction of sect. 10 o f the A d m ira lty  
C ourt A c t 1861. A  construction was p u t upon 
th a t section in  1865 in  the case o f T h e  M a ry  A n n  
(u b i sup .) w h ich  has been followed ever since. 
I t  has been referred to  as law  in  the text-books, 
and has become incorporated as pa rt of E ng lish 
law. There is no a u th o rity  against it ,  b u t we 
are asked to overru le i t  because the reasoning 
upon w hich i t  is based is said to  be at variance 
w ith  the reasoning of th is  court and the House 
of Lords in  T h e  H e in r ic h  B jo r n  (u b i sup .). I n  m y 
opinion th a t is no t so, and D r. Lush ing ton  h im 
self po in ts out tha t he bases his judgm ent on 
other reasons. I  therefore th in k  th a t th is  appeal 
m ust be dismissed.

L opes, L .J .— The cases of T h e  G le n ta n n e r (u b i  
sup .) and T h e  M a r y  A n n  (u b i swp.) have been 
cited, and unless th is  cou rt is prepared to  over
ru le  them, they are conclusive as to  the m atter 
now before us. I  m yself have care fu lly  con
sidered those cases, and heard them  commented 
upon, and, in  m y opinion, they are correct. I  
therefore th in k  the appeal should be dismissed.

Solic ito rs fo r  the p la in tiffs , In g le d e w , In c e , and 
C olt.

Solic ito rs fo r  the defendants, Low less  and Co.

Tune  8 a n d  Ju l/y  9,1887.
(Before L o rd  E sher, M.R., L in d le y  and 

L opes, L.JJ.)
J ohnston and  others v . T he Salvage A ssociation 

and M cK iv e r . (a)
P ra c tic e  —  T h ird -p a r ty  no tice  —  C on trac ts  o f  i n 

d e m n ity — M a r in e  in s u ra n c e — S w in g  a n d  la b o u r
in g  c lause— O rd e r X V I . ,  r .  48.

T h e  d e fend an t M c K iv e r  in s u re d  h is  s h ip  by  a  
p o lic y  c o n ta in in g  the u s u a l s u in g  a n d  la b o u r in g  
clause. T h e  p la in t i f f s  sued h im  f o r  w o rk  a n d  
la b o u r done a n d  expenses in c u r re d  by  them , a t  
h is  request, m  a tte m p tin g  to save the sh ip  d u r in g  
the co n tin u a n ce  o f  the p o lic y .

H e ld  (a ff irm in g  the  de c is io n  o f  the Q ueen’s B ench  
D iv is io n ) ,  th a t  the d e fe n d a n t M c K iv e r  w a s  n o t 
e n tit le d  to  b r in g  in  the u n d e rw r ite rs  as th i r d  
p a rtie s  u n d e r O rd e r X V I . ,  r .  48, because they  
h a d  n o t, by the s u in g  a n d  la b o u r in g  clause, 
con trac ted  to  in d e m n ify  h im  a g a in s t the de m a n d  
o f  the p la in t i f f .

A ppeal from  the  Queen’s Bench D iv is io n  (Lo rd  
Coleridge, L.C.J., and A . L . S m ith, J.)

This was an action against the Salvage Associa
tio n  and against M c K iv e r fo r w o rk  done, services 
rendered, and expenses incurred  by the p la in tiffs  
fo r  the defendants, at th e ir  request, in  a ttem p ting  
to  save the ship M a g g ie  R obertson  and her cargo, 
w h ich  was wrecked on the coast o f B raz il, and 
also fo r  damages against the defendants, or one 
of them, fo r  m isrepresentation or breach o f 
w a rran ty  of a u th o rity  to employ the p la in tiffs  to  
act on behalf of the underw riters o f the ship and 
cargo. The defendant M cK ive r, who was the owner 
o f the ship, had chartered her to ce rta in  ra ilw a y  
companies in  Buenos Ayres, to  ca rry  coals to  
South Am erica, and had effected policies o f in 
surance, con ta in ing  the usual suing and labouring 
clause, w ith  the Home and Colonia l M arine 
Insurance Company, and other firm s o f under
w rite rs . The ship became a to ta l loss, and was 
abandoned, and the underw rite rs  had, long before 
th is  action was commenced, pa id  M c K iv e r as fo r 
a to ta l loss. The action had o rig in a lly  been com
menced against the Salvage Association only, ba t 
M c K iv e r was subsequently jo ined as a defendant. 
M c K iv e r then applied a t chambers fo r  leave to  
issue and serve upon the underw rite rs a th ird - 
p a rty  notice under O rder X V I .,  r. 48, c la im ing  to  
be indem nified by them against the c la im  o f the 
p la in tiffs  fo r w o rk  and labour done, and expenses 
incurred, on the ground tha t the underw rite rs  
had by the policies o f insurance contracted to  
indem nify  h im  against such demands.

M an isty , J., in  chambers, gave leave to  serve a 
th ird -p a rty  notice, b u t the  D iv is iona l C ourt re
scinded his order.

The defendant M c K iv e r appealed.

B ig h a m , Q.C. and J .  W a lto n  fo r  the  appellant. 
— This is a proper case fo r  a th ird -p a rty  notice 
under Order X V I . ,  r . 48. The unde rw rite rs  are 
bound to  pay to M c K iv e r whatever he m ay have 
to  pay the p la in tiffs  fo r  services to  the ship.

Cohen, Q.C. and H o lla m s  fo r the respondents.— 
O rder X V I . ,  r. 48, does no t apply here, fo r there 
is no contract between the unde rw rite rs  and 
M c K iv e r th a t they w i l l  indem n ify  h im  against 
any sums he m ay be hound to  pay to  the p la in tiffs .

(o) Reported by A. H. Bittieston, Esq., Barrister-at-Law.
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The. ru le  is lim ite d  to  cases in  w h ich the defen
dant has a d irec t r ig h t to  be indem nified by the

m dem nd'yh lrd  P arty ’ a ris ing  fro ra  a contract to

Birmingham and District Land Company v London

55 L - T ‘
The suing and labouring clause in  the policies 
gives no such r ig h t. The only r ig h t  which 
M c K iv e r has is to  sue the  underw rite rs  fo r any
h lv^liT  h Tima-y  haV<L ProPe rly  expended on th e ir 

^  ? he ls?ues, between th e p la in t if f  and the 
defendant, and the defendant and the th ird  
pa rty , m ust be the same, but in  th is  case they are

f in g h a m  , Q.C in  re p ly .-T h e  operation of the 
ru le  is not lim ite d  to  cases where there is a con
tra c t to indem nify  against l ia b il ity  uoon the very 
contract upon which the p la in t if f  sues. The ex
pressions o f Cotton, L .J . in  his judgm ent in  B i r -  
m m g lia m  D is t r ic t  L a n d  C om p any  v. L o n d o n  a n d  
W o rth -W e s te rn  R a i lw a y  C o m p a n y  (u b i sup .) show 
tha t he a id  not in tend  so to  l im it  the r ig h t  given 
by O rder X V I .,  r. 48. He says : “  O f course, i f  A . 
requests B. to  do a th in g  fo r h im , and B. in  
consequence of his do ing th a t act, is subject to 
some l ia b il ity  or loss, then, in  consequence of 
the request to  do the act, the law im plies a con- 
tra c t by A . to indem nify  B. from  the consequence 
or his doing it .  In  th a t case there is not an 
express bu t an im p lied  contract to  indem nify  the 
p a rty  fo r doing what he does a t the request of 
the other.”  Here, by the effect of the suing and 
labouring  clause, the defendant d id  in cu r l ia b ility  
a t the request of the underw riters. I t  is not 
necessary tha t the issues should be the same- 
one issue m ust always be diffe reht, viz., whether 
the  th ird  p a rty  d id  contract to indem nify  the 
defendant. CW. adv. v u lt .

J u ly  9.— The fo llow ing  judgm ents were de- 
livered :—

L in d l e y , L .J . (a fter s ta ting  the nature of the 
action).— The c la im  of the p la in tiffs , Johnston 
and Co., against M c K iv e r is twofo ld, v iz . : (a) fo r 
w o rk  and labour and expenses done and incurred 
by  the p la in tiffs  fo r the defendant a t his request; 
(6) fo r damages fo r m isrepresentation or breach 
o f w a rra n ty  by the defendant of his au th o rity  to 
act fo r  other people in  em ploying the p la in tiffs  
to  do what they did. The w ork  and labour 
and expenses sued fo r were done and incurred 
b y  the p la in tiffs  in  saving or a ttem p ting  to 
save a ship and cargo. The ship was insured 
by the defendant w ith  the persons sought to be 
in troduced as th ird  parties. The misrepresenta
t io n  alleged is as to  M c K iv e r’s a u th o rity  to 
employ the p la in tiffs  fo r the underw rite rs. The 
ship was to ta lly  lost, and was abandoned to  the 
underw rite rs , and they long since pa id M c K iv e r 
as fo r  a to ta l loss. H is  cla im  against them now 
is based on the suing and labouring  clauses in  
the policies, and is resisted by the underw riters. 
The na ture and effect of the suing and labouring 
clause are fu l ly  explained in  K id s to n  v. E m p ire  
M a r in e  In s u ra n c e  C o m p a n y  -(3 M ar. Law  Cas.
O. S. 400, 468; 16 L . T. Rep. 1ST. S. 119;
L . Rep 1 C. P. 535; 2 C. P. 3o7), and L o ir e  
v. A itch e so n  (4 A pp . Cas. 755; 4 Asp. M ar. 
Law  Cas. 168; 41 L . T. Rep. N . S. 323). 
I t  is, in  substance, a contract by w h ich the 
un de rw rite r agrees to  pay the assured the ex- I

pense he m ay reasonably and p rope rly  in c u r in  
preven ting  a loss which, i f  i t  occurred, would fa ll 
on the underw rite rs  under the other clauses in  the 
po licy. Such a contract is no t a contract of in 
dem nity  in  any proper sense; i t  is a contract to 
pay the assured expenses which he m ay incur, 
bu t no t to  indem nify  h im  against any claims 
made by other people against h im . In  equity, 
a contract to  indem nify  can be specifica lly en
forced before there has been any such breach of 
the contract as would sustain an action at law. In  
eq u ity  the p la in t if f  need not pay, and perhaps 
m ig h t ru in  h im se lf before seeking re lie f. H e  is 
en titled  to  be relieved from  lia b ility . B u t in  th is  
case M c K iv e r would have no locus s ta n d i in  
equ ity  against the underw rite rs  i f  he were to seek 
specific performance of a contract to  indem nify  
h im  against Johnston and Co.’s demand. A s 
sum ing, therefore, th a t the underw rite rs are 
liable to  pay M c K iv e r fo r services and ex
penses under the suing and labouring clause, 
and assuming th a t these services and expenses 
are included in  those in  respect of wh ich Johnston 
is suing M cK ive r, I  am of opin ion th a t th is  case 
is not w ith in  O rder X V I . ,  r. 48, and th a t the 
underw rite rs  cannot be b rough t in  as th ird  
parties under th a t rule. The effect of the ru le  
was fu l ly  considered by the  C ourt of Appeal in  
B irm in g h a m  a n d  D is t r ic t  L a n d  C o m p a n y  v. 
L o n d o n  a n d  N o rth -W e s te rn  R a i lw a y  C om p any  
(su p ra ), and the court there la id  down th a t the 
ru le  on ly  applies to cases where the th ird  pa rty  
was under some obligation, by contract or other
wise, to  indem nify  the defendant against the 
demand o f the p la in tiff. This construction is, in  
m y opinion, warranted by the h is to ry  of the rule, 
by its  language, and by the form s referred to  in 
it .  W hatever ob liga tion  the underw rite rs  may 
be under to  M cK ive r, they are under no 
ob ligation to indem nify  h im  against the claims of 
the p la in tiffs , o r any of them or any pa rt thereof. 
There is c learly  no ob liga tion  on the p a rt of the 
underw rite rs to indem nify  M c K iv e r against the 
consequences o f any representation he may have 
made as to his a u th o rity  to employ the p la in tiffs  
on th e ir  behalf, o r on behalf o f any other person. 
The appeal ought to be dismissed. The M aster 
of the Rolls agrees on the ground th a t the suing 
and labouring  clause does no t apply.

L opes, L.J.— This case raises the question as 
to  w hat is the m eaning and scope of O rder X Y I .,  
r. 48. Does i t  apply to cases other than those 
where the th ird  p a rty  has contracted to indem nify  
the defendant against a cla im  made by  the 
p la in t if f?  Under the old rules before the  recent 
amendment, the defendant had a much la rge r 
power than under the present ru le  to  b r in g  in  
th ird  parties against whom he m ig h t c la im  some 
re lie f o r remedy over. The present ru le  was 
intended to c u rta il the o ld  rule. U nder the 
present ru le  the defendant m ust make out 
a p n m a  fa c ie  case, showing th a t he is en titled  to 
con tribu tion  or indem nity  against the th ird  party . 
Ih e  defendant here is not en titled  to  co n tri
bu tion  ; he m ust therefore make out a p r im a  fa c ie  
case tha t he is en titled  to  indem nity . I a m  of 
opin ion th a t he does not make ou t such a case.
I  agree w ith  w hat wa.s la id  down in  the case of 
the B irm in g h a m  a n d  D is t r ic t  L a n d  C o m p a n y  v. 
L o n d o n   ̂ a n d  N o rth -W e s te rn  R a i lw a y  C om p any  
(su p .), viz., th a t to  b rin g  a case w ith in  the ru le  
there m ust be a d irec t r ig h t  to indem nity  as such
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— a r ig h t  w h ich  can be enforced e ither at law or in  
equity. B ind ley, L . J., has fu lly  stated the nature 
of the c la im  of the p la in tiff, against the defendants, 
and the o ther facts of the case which are m aterial, 
i t  seems to  me tha t, whatever may be the lia b il ity  
of the underw rite rs  to M cK ive r, the underw riters 
are in  no way bound, e ither at law o r in  equity, 
to indem nify  h im  against the cla im  of the p la in 
t if fs  in  th is  action, o r any pa rt of it .  There is no 
contract by them, e ither express or im plied, to 
undertake such a lia b ility . This case is covered 
by the case I  have cited, and the appeal m ust be 
dismissed. A p p g a l d ism isse d_

S olic ito r fo r  the appellants, Clem ents. 
Solicitors fo r  the respondents, W a lto n s , B u lb ,  

and Johnson.

HIGH COURT OF JUSTICE.

Q U E E N ’S B E N C H  D IV IS IO N .
M a y  12,13, a n d  19,1887.

(B e fo re  L o r d  C o l e r id g e , C.J. a n d  S m it h , J.)
C o u r t n e y  (app .) v. C o le  (resp .). (a )

C o m p u lso ry  p ilo ta g e  — E x e m p tio n  f r o m  —  S h ip  
t r a d in g  f r o m  the E a s t  to  L o n d o n , thence to 
A m s te rd a m — W h e th e r exem pt f r o m  com pulsory  
p ilo ta g e — M e a n in g  o f  “  sh ip  t ra d in g  to B ou logne , 
o r  to a n y  p la c e  i n  E u ro p e  n o r th  o f  B ou lo g n e  ” — 
M e rc h a n t S h ip p in g  A c t 1854 (17 Sf 18 V ie t. 
c. 104), s. 353, a n d  s. 379, sub-sect. 3.

The s h ip  C ., a  B r i t is h  sh ip , be lo ng in g  to the p o r t  o f  
L o n d o n , a r r iv e d  i n  L o n d o n , w ith  a  cargo f r o m  
C h in a  a n d  J a p a n ; p a r t  o f  such cargo w as to be 
d ischa rge d  i n  L o n d o n , a n d  p a r t  to  be ta ke n  o n  to 
A m s te rd a m  cmd H a m b u rg . F a r t  w as ac
c o rd in g ly  d ischa rge d  i n  L o n d o n , a n d  the crew  
w ere a lso d ischa rge d , a n d  a  fre s h  crew  sh ipp ed  on  
coasting  a rtic le s . T h e  sh ip  le f t  L o n d o n  f o r  
A m s te rd a m  a n d  H a m b u rg  w i th  the res t o f  the  
cargo, bu t iv ith o u t a n y  fre s h  cargo f r o m  L o n d o n , 
a n d  w ith o u t passengers. W h ils t  p roceed ing  dow n  
the Tham es, a n d  o ff  G ravesend, she w as  boarded  
by the  respondent, a  d u ly  licensed p i lo t ,  who  
offered to the m a s te r to p i lo t  the s h ip ; the m a s te r  
re fused , a n d  c o n tin u e d  h im s e lf to p i lo t  the sh ip , 
w ith o u t  h a v in g  a  p ilo ta g e  ce rtifica te  The sh ip  
w as then  in  the  L o n d o n  p ilo ta g e  d is tr ic t , ' a n d  
hound  f o r  A m s te rd a m . A t  A m s te rd a m  she d is 
cha rged p a r t  o f  he r cargo, a n d  the n  proceeded to 
H a m b u rg , w here she d ischa rged  the res t o f  he r 
cargo, a n d  the n  took i n  a  fre s h  p a r t  cargo f o r  the  
E a s t, w i th  w h ic h  she re tu rn e d  to L o n d o n , w here  
she took fu r th e r  cargo, a n d  then  she proceeded to 
the E a s t . . F o r  some yea rs  p re v io u s ly  she h a d  
m ade s im i la r  voyages.

U pon  a n  in fo rm a t io n  be ing p re fe rre d  by the p i lo t  
a g a in s t the m a s te r f o r  h a v in g  u n la w fu l ly  p ilo te d  
the s h ip  w ith o u t h a v in g  a  p ilo ta g e  ce rtifica te , 
c o n tra ry  to  sect. 353 o f  the M e rc h a n t S h ip p in g  
A c t  1854, the ju s tic e s  conv ic ted  the m aste r, a n d  
im posed a  p e n a lty  o f  doub le  the a m o u n t o f  
p ilo ta g e  dem andable .

H e ld  (se ttin g  aside the co n v ic tio n ), th a t the s h ip  
w as, u n d e r the c ircum stances, exem pt f r o m  com
p u ls o ry  p ilo ta g e , on  the g ro u n d  th a t, w hen  she 
s ta rte d  f r o m  L o n d o n  f o r  A m s te rd a m  {a t  the end

(a) Reported by H enry  L e ig h , Esq., Barrister-ttt-Lnw.
V ol. V I . ,  N . S.

o f  the voyage f r o m  the E a s t) ,  she w as  “  a  sh ip  
t ra d in g  between L o n d o n  a n d  a  p o r t  i n  E u ro p e  
n o r th  o f  B o u lo q n e  ”  w ith in  the m e a n in g  o f  sub
sect. 3 o f  sect. 379 o f  the M e rc h a n t S h ip p in g  A c t  
1854.

S p e c ia l  case , stated by  justices pursuant to 
20 &  21 V ie t. c. 43.

1. A n  in fo rm ation  was on the 28th day of M ay 
1886 preferred by Joseph Everden Cole against 
W illia m  Rice Courtney, fo r th a t on the 28th day 
of A p r i l  1886 the defendant Courtney on the 
r iv e r  Thames, a t and in  the borough o f Gravesend, 
then and there being the _ master of the un 
exempted ship C a rd ig a n s h ire , then and there 
nav iga ting  w ith in  the compulsory pilotage d is tr ic t 
called the London D is tr ic t, un law fu lly , a fte r 
the in fo rm an t Cole, a qualified p ilo t, had to the 
knowledge of the defendant offered to  take charge 
of such °ship, d id  h im se lf (the defendant) p ilo t 
such ship w ith o u t possessing a pilotage c e r t i
ficate enabling h im  so to  do, con tra ry  to  sect. 
353 of the M erchant Shipp ing A c t 1854.

2. A fte r  hearing the parties and the evidence 
adduced by them  the undersigned, being three of 
H e r M ajesty ’s justices of the peace in  and fo r 
the said' borough of Gravesend, thereupon con
v ic ted the defendant of the offence charged and 
adjudged h im  to  pay the penalty o f 161. 10s., 
being double the amount of pilotage demandable
fo r the conduct of such ship.

3 The defendant being dissatisfied w ith  the 
said determ ination as being erroneous in  po in t of 
law, d id  w ith in  three days thereafter appty in  
w r it in g  to  us, the said justices, to  state and sign 
a case setting fo r th  the facts and the grounds of 
such determ ination fo r the opin ion thereon of the 
H ig h  Court of Justice, and a t the same tim e  he 
entered in to  the recognisance required by law in  
th a t behalf. W herefore in  pursuance o f the 
statute in  such case made and provided we hereby 
state and sign th is  case.

4. The defendant having appeared upon sum
mons before ns, the undersigned, to  answer the 
said in form ation, the fo llow ing  facts were proved 
or a d m itte d :

5. The ship C a rd ig a n s h ire , of which the de
fendant was at a ll the tim es herein mentioned the 
master, a rrived  in  London on the 22nd A p r i l 
1886 w ith  a cargo from  Japan, China, and the 
S tra its  Settlements, she having shipped such 
cargo at such places, or some o r one of them, for, 
and being bound to  discharge pa rt of such cargo 
in  London, and to take the rest on to A m sterdam  
and Ham burg. She accordingly discharged part 
of her cargo in  London, and in  order to  get at the 
London cargo, pa rt of the cargo fo r Am sterdam  
and H am burg was also discharged and afterwards 
reshipped. The crew who had signed artic les fo r  
a round voyage from  London to the East and 
back to  London were discharged, and runners 
were shipped on coasting artic les fo r  the  voyage 
from  London to the Continent and back. The 
C a rd ig a n s h ire  le ft  London on the 28th A p r i l fo r 
Am sterdam  and H am burg, w ith  the rest of the 
cargo (inc lud ing w hat was reshipped as aforesaid) 
wh ich she had brought from  Japan, China, and 
the S tra its  Settlements, bu t w ith o u t any fresh 
cargo from  Loudon, and w ith o u t passengers. 
W h ils t proceeding down the Thames and off 
Gravesend on such ou tw ard  passage, she was 
boarded by the in fo rm an t, Cole, a p ilo t, d u ly  
licensed fo r the London Pilotage D is tr ic t  below

Z
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Gravesend, and he offered to defendant, the 
master, to  take charge o f the ship fo r  the purpose 
of p ilo tin g  her to the seaward lim its  of such 
pilotage d is tr ic t below Gravesend. The defendant 
refused th is  offer, and continued h im se lf to  p ilo t 
the ship throughout such lim its  w ith o u t pos- 
sessing a pilotage certifica te enabling h im  so to 
do. A t  th is  tim e (being the tim e o f the alleged 
offence) the ship was in  the London pilobago 
d is tr ic t below Gravesend, and bound fo r 
Amsterdam.

«hip is a B r it is h  ship, and belongs to  the 
po rt of London. H e r d ra ft was a t the tim e  of the 
al eged offence 18 feet, upon w hich the double 
pilotage, i f  demandable, is  161. 10s.

7. A t  Am sterdam  she discharged the cargo 
destined fo r th a t port, and then proceeded to 
H am burg to discharge the cargo fo r  th a t port, 
and then took in  a t H am burg  a fresh pa rt cargo 
fo r Japan, China, and the S tra its  Settlements, 
w ith  w h ich she re turned to London, where 
such pa rt cargo was taken out and reshipped 
w ith  fu r th e r  goods to  complete her cargo ou t
wards, and she thereupon proceeded to  Japan, 
China, and the S tra its  Settlem ents on her 
next voyage w ith  a fu l l  cargo shipped as afore
said.

8. On her said passage from  Japan, China, and 
the S tra its  Settlements, on reaching the London 
pilotage d is tr ic t, off Dungeness, she took a p ilo t 
up to  Gravesend, but p ilo ts  may be taken by both 
exempted and unexempted ships.

som e ye a rs  before the voyage in  question 
the C a rd ig a n s h ire  had made s im ila r voyages, and 
she is one of a line  o f steamers wh ich sail 
re g u la rly  from  London to ports in  the Bast and 
back to London, and thence to  ports in  Europe 
no rth  of Boulogne and back to  London.

10. Upon these facts i t  was contended on the 
pa rt of the defendant, tha t at the tim e in  question 
(28th A p r i l)  the ship was exempted from  com
pu lsory pilotage by  sect. 379 of the M erchant 
S hipp ing A c t 1854, as being (w ith in  the com
m encing words of th a t section) a ship in  the 
London d is tr ic t no t ca rry ing  passengers, and 
w ith in  sub-sect. 3) a ship tra d in g  to a place in  

Europe n o rth  of Boulogne.
11. B u t i t  was contended on the p a rt of the 

in fo rm an t th a t the 379th section was intended to 
exempt such ships on ly  as were engaged in  
regu lar trade between London and Boulogne and 
ports to  the n o rth  thereof, and in  ca rry ing  cargoes 
between such ports and o rig in a lly  shipped thereat, 
and tha t, as the ship took no cargo in  a t London, 
bu t in  proceeding thence had on ly as cargo what 
she had brought from  Japan, China, and the 
S tra its  Settlements, she was not tra d in g  from  
London to  Am sterdam , bu t fro m  Japan, China, 
and the S tra its  Settlements to  Am sterdam , and 
th a t her com ing up the r iv e r  to  London and 
there d ischarg ing pa rt o f her cargo d id  no t make 
her, on her subsequent passage fo r  Am sterdam  
and H am burg, tra d in g  from  London, nor w ith in  
the said exemption.

12. I t  m ay be rem arked tha t, i f  the ship had 
been bound from  Japan to  Am sterdam , ca lling  in  
a t London w ith ou t load ing o r d ischarg ing there, 
she wouid have been exempt under 25 &  26 V ie t, 
c. 63, s. 41, as a ship passing th rou gh  a pilotage 
d is tr ic t, bu t she lost th a t exemption by d is
charg ing pa rt o f her cargo in  London.

13. bhe was claimed co be exempt w h ile  be

tween London and Gravesend, as being (in  the 
words of sub-sect. 5 o f the said section 379 of 
the A c t o f 1854) “ a ship nav iga ting  w ith in  the 
lim its  of the po rt to  w h ich she belongs,”  so th a t 
the question in  th is  case is res tric ted  to  the  ship 
w h ile  below Gravesend.

14. W e adjudged and determ ined th a t the  ship 
was subject to compulsory pilotage, on the ground 
th a t she was no t w ith in  the exemption g iven by 
sub-sect. 3 of the said section 379, inasmuch as 
she d id  not confine her tra d in g  to  the lim its  
stated in  th a t section, namely, between the London 
d is tr ic t  and a place in  Europe no rth  o f Boulogne, 
and on the passage in  question d id  not take in  
any cargo w h ile  in  the  London d is tr ic t except 
w hat was landed from  her and reshipped as 
aforesaid.

15. I f  the cou rt shall be of op in ion tha t, in  the 
London pilotage d is tr ic t below Gravesend, the 
ship was exempt from  com pulsory p ilotage on her 
said passage from  London fo r  Am sterdam  on 
the 28th A p r i l  1886, under the circumstances 
aforesaid, then the in fo rm a tion  is to be dismissed. 
B u t i f  the cou rt shall be of a con tra ry  opinion, 
then the said conviction is to  be confirmed.

W k . F letcher.
M . G u t te r u d g e .
P . P. W ood .

O a in s fo rd  B ruce , Q.C. (w ith  J .  F o x )  fo r  the 
appellant.— The justices were w rong  in  con
v ic tin g  the appellant, as the ship was exempt 
from  compulsory pilotage. This ship was not 
less tra d in g  between B r it is h  ports because she 
went from  London to  Am sterdam , and thence to  
the East.

B u c le n ill, Q.C. (w ith  A s p in a l l)  fo r  the respondent.
The word “ t ra d in g ”  in  the exemption means 

consuant trad ing , and the Leg is la tu re  never 
intended to exempt fo re ign-going ships, as th is  
ship was. In  the case o f T h e  L lo y d s  o r T h e  Sea  
Queen (9 L . T. Rep. N . S. 236; 1 M ar. Law  
Cas. 0 . S. 391; B r. &  L . 359; 32 L . J. 897, 
P. M . &  A .) i t  was held by D r. Lush ington 
th a t a vessel, o rd in a rily  occupied in  the fo re ign 
trade, go ing from  L iverpoo l to  London, in  order 
to  sail from  London under advertisem ent fo r 
fo re ign  parts, not ca rry ing  passengers, bu t 
having on board a cargo shipped a t L ive rpoo l 
and deliverable at London, is no t “  a ship em
ployed in  the coasting trade of the U n ited  
K ingdom  ”  w ith in  the meaning of the 379th 
section o f the M erchant Shipp ing A c t 1854, and 
is compellable, by the 376th section, to  take a 
p ilo t in  the London d is tr ic t. T ha t case shows 
th a t a ship engaged as the C a rd ig a n s h ire  was 
here is a ship engaged in  fo re ign trad ing , and so 
not exempt. The C a rd ig a n s h ire  re a lly  traded 
between Am sterdam , China, and Japan, and she 
m erely passed th rough  the London pilotage 
d is tr ic t to  take up cargo in  London, w h ich  was 
m ere ly her “  ca lling  po rt.”  In  the  case of 
T h e  A g r ic o la  (2 W m . Rob. 10; 7 Ju r. 157) the 
ship had sailed from  C alcutta  to  the r iv e r  Thames, 
where she discharged her whole cargo, and 
proceeded to  L iverpoo l in  ballast, and D r. Lush
in g ton  held th a t the ship, on entering  Liverpool, 
was not engaged in  “  a coasting voyage,”  and so 
was not exempt from  em ploying a p ilo t. That is, 
he he ld th a t the ship was a foreign trader, even on 
her voyage from  London to  L iverpool, and in  his 
judgm en t he gave, as the m eaning o f a “  coasting
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voyage,”  “ a tra d in g  from  one B r it is h  po rt to 
another.”  B u t in  the  present case the ports of 
destination of the ship were in  the East. T h e  
M ose lle  (32 L . T. Rep. N . S. 570 ; 2 Asp. M ar. Law  
Cas. 586) is to the same effect. P rom  these cases 
i t  i3 clear th a t no ships are exempt, except those 
which are in  re a lity  home traders.

0 .  B ru ce , Q.C. replied.
C u r. a d v . v u lt .

M a y  19.— L o rd  C o l e r id g e , C.J.— This is a 
question w h ich  arises under the 379th section of 
17 &  18 V ie t. c. 104. The question before the 
m agistrates and before us is, to  determ ine whether 
a ship, under the circumstances wh ich I  shall in  
a moment detail, was o r was not, under the 
provisions o f th a t A c t, exempt from  compulsory 
pilotage. The m agistrates held th a t she was not 
so exempt. I  am of opinion th a t the m agistrates 
were wrong, and th a t she is exempt, fo r the 
reasons w h ich  I  w i l l  g ive in  a moment. The 
ship, according to  the find ings in  the case, was 
one o f a line  of vessels wh ich had been engaged 
in  m aking  a voyage, w h ich  may thus be de
scribed. The ship started from  H am burg. She 
came to London, where she took in  some cargo, 
bu t ch ie fly  her cargo was taken in  at H am burg  
or Am sterdam . She then came to  London, and 
proceeded from  London to Japan and China, and 
ports in  the East, and from  the East she came 
back to  London, w ith  a cargo chiefly fo r  A m ste r
dam ; b u t she came to the  p o rt o f London, on her 
way from  the East to  Am sterdam . In  London, i t  
is  true, she discharged her ca rgo ; h u t pa rt o f i t  was 
taken on board again and she proceeded the rew ith  
from  London to  Am sterdam , having, as before said, 
discharged some po rtion  o f her cargo in  London. 
Now, under those circumstances, is she, when 
w ith in  the p o rt o f London on her re tu rn  voyage, 
between London and Am sterdam , subject to 
compulsory p ilotage? The m agistrates have 
held th a t she is, and there is som ething to  be 
said, no doubt, fo r the view  th a t she is. B u t, 
upon consideration, I  th in k  the best op in ion I  
can fo rm  is, th a t she is exempt under the words of 
the section. Now  her object or tra d in g  is de
scribed in  th is  way in  the  9 th  paragraph of the 
case: “  F o r some years before the voyage in  
question the C a rd ig a n s h ire  had made s im ila r 
voyages, and she is one of a line  of steamers 
wh ich sail reg u la rly  from  London to  ports in  the 
East, and back to  London, and thence to ports in  
Europe n o rth  of Boulogne and back to London.”  
The 17 &  18 V ie t. c. 104 has a num ber of 
sections, beginning w ith  sect. 376, devoted to 
the subject of com pulsory pilotage, and there are 
certain rules g iven and certa in enactments pre
scribed, subject to  w h ich  a ll ships com ing w ith in  
those rules are obliged to  have pilotage, w ith in  
the d is tr ic ts  to  w h ich  those rules apply. The 
379th section is th is : “  The fo llow ing  ships, 
when not ca rry in g  passengers (which was the 
case of the C a rd ig a n s h ire ) shall be exempted 
from  compulsory pilotage in  the London D is tr ic t, 
and in  the T r in ity  House O utpo rt D is tr ic ts  (tha t 
is to say), f irs tly , ships employed in  the coasting 
trade of the U n ited  K ingdom . Secondly, ships 
o f not more than  60 tons burden. T h ird ly  
(which is the exemption insisted upon here) 
“ ships tra d in g  to  Boulogne, or to  any place in  
Europe n o rth  of Boulogne.”  I t  is now Brest, I  
believe, by a subsequent order, bu t th a t does i

.) v. C o le  (resp.). [Q B . D iv .

not a lte r e ithe r the princ ip le , or indeed the deta il 
in  th is  case. I  believe i t  ought to be now read 
“  ships tra d in g  to Brest, or to  any place no rth  
of B rest.”  (a ) F ou rth ly , “  ships from  Guernsey, 
Jersey, A lderney, Sark, or M an which are w ho lly  
laden w ith  s to n e ;”  th a t is, stone only. “ O n ly ”  
is no t in  the A c t, b u t the exemption applies on ly 
to  these island ships laden w ith  stone, the 
produce of those islands. F if th ly ,  “  ships nav i
ga ting  w ith in  the lim its  of the p o rt to which 
they belong.”  tS ixthly, “  Ships passing th rough 
the lim its  of any pilotage d is tr ic t on th e ir  
voyages between tw o places both situate out of 
such lim its , and not being bound to  any place 
w ith in  such lim its , nor anchoring there in .”  Now  
something was said about the poss ib ility  of her 
being exempt under the s ix th  exemption, bu t I  
am of opin ion th a t the true  exemption w h ich 
covers her is the th ird  exem ption: “  ships
tra d in g  to  Boulogne, or to any place in  Europe 
n o rth  of Boulogne.”  That is now Brest— “  ships 
tra d in g  to Brest, or to any place in  Europe n o rth  
of B rest.”  (a ) In  the f irs t place, i t  is obvious tha t 
she is d irec tly  w ith in  the words of th a t exemption. 
She is a ship tra d in g  to a place in  Europe no rth  
of B re s t; and i f  one went s im p ly by the words of 
the section, she would be c learly  w ith in  it .  B u t, 
i t  is  said, you m ust not go sim ply by the words 
of the section, because the reason of a ll these 
exemptions is to  be found, not in  any protection, 
or assistance, or favour granted to  pa rticu la r 
trades, bu t inasmuch as i t  has been held by great 
a u th o rity  th a t th is  compulsory pilotage is not an 
im post unon trade, bu t an impost imposed fo r 
the benefit rea lly  of the ships themselves, and fo r 
the safety of human life , i t  is said, you m ust see 
whether the princip les o f these exemptions w il l  
cover the expression, a general and possibly a 
doub tfu l expression, “  a ship tra d in g  to  Brest, 
o r to  any place in  Europe north  of B rest.”  Now, 
I  th in k  i t  is impossible to  say, when you come to 
look at these exemptions, th a t they can a ll have 
been made upon the p rinc ip le  of pro tection to  
human life , and th a t favouring  p a rticu la r trades 
had no th ing  to do w ith  the exemptions. I  th in k  
i t  is qu ite  impossible to  say tha t, and i t  is  on ly 
due to the respect one feels fo r D r. Lush ington 
to  observe th a t D r. Lushington, as fa r  as I  am 
aware, never said th a t was so w ith  regard to  a ll 
of them, nor d id  he apply the princip le , which he 
undoubtedly la id  down, to  exemptions such as 
those which I  have a t present to deal w ith . H e 
may have been qu ite  r ig h t  in  saying, and p ro
bably was qu ite  r ig h t  in  saying, th a t compulsory 
pilotage in  itse lf is not intended to be an impost 
upon trade, bu t is in tended to  be a protection to  
ships, and to  the lives of persons carried in  ships. 
H e may have been qu ite  r ig h t  in  saying th a t tha t 
was the p rinc ip le  of the im position of the du ty  of 
tak in g  a p ilo t com p u lso rily ; b u t nevertheless i t  
is impossible, as I  th in k , to  look at these exemp
tions and not to  see th a t the p rinc ip le  of p ro 
tec ting  pa rticu la r trades—pro tec ting  is a w ord  
w h ich  has an odious m ean ing ; I  w i l l  say to  favour 
p a rticu la r trades— was no t in  the m in d  of the 
Legis la ture  when some at least of these exemp
tions were enacted; fo r  example, the coasting 
trade of the U n ite d  K ingdom . I t  may be said, 
possibly, tha t a person who is engaged in  the

(a) See Order in  Council, dated the 21st Dec. 1871; 
Maude and Pollock’s “  Merchant Shipping,”  4 th ed., 

I vol. 2, p. 78,
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coasting trade of the U n ited  K ingdom  m ust 
know  a ll the shallows and the headlands, and so 
fo rth , and can do w ith o u t a p ilo t. That m ay 
possib ly be. A t  the same tim e  one cannot bu t 
see th a t the coasting trade  being a sm all trade, 
ch ie fly  carried on by sm all vessels, i t  has a t a ll 
events the effect, whatever m ay have been in 
tended^ of re liev ing  the coasting trade o f w hat 
otherwise would have been a heavy im post upon 
ships of no t more than 60- tons burden, -without 
reference to  the cargo they carry. 1 th in k  i t  is 
impossible to  say th a t exemption is not fo r  the 
d irec t purpose of lig h te n in g  the burden of nav i
ga tion  upon sm all ships. 1 pass over the th ird  
exemption, which is m a tte r of dispute, fo r  obvious 
reasons. I  w i l l  come back to  i t  when I  discuss 
the  o ther matters.

N ow  the next exem ption is “  Ships from  
Guernsey, Jersey, A lderney, Sark, or Man, 
w h ich  are w h o lly  laden w ith  stone being the 
produce of those islands.”  Now, i f  they come 
w ith  f r u it ,  i t  would seem they are no t exem pt; 
i f  they come w ith  stone they are. There is an 
exemption which is enacted in  favour o f a stone
ca rry in g  ship which is no t enacted in  favour of a 
fru it-c a rry in g  ship between exactly the same 
tw o  te rm in i. Can any man devise a reason, other 
than a desire to  favour the stone trade, why tha t 
exemption should have been p u t in  P I t  seems to 
me w ho lly  impossible to  deny th a t the exemp
tion , a t a ll events, is  an exemption to  favour, 
i f  they can. the stone trade betwTeen these smaller 
islands and th is  kingdom . The other tw o ex
emptions are not im p ortan t. The exemption of 
ships na v iga ting  w ith in  the  ports to which they 
belong is possibly open to  the observation tha t a 
person who is always nav iga ting  about w ith in  a 
po rt m ust know the p o rt as w e ll as a p ilo t. That 
m ay be an adequate reason fo r tha t exemption.

. B u t found ing  m yself upon the f irs t  and second 
and the fou rth , i t  appears to  me impossible to say 
th a t in to  those three exemptions there d id  not 
enter the notion of g iv in g  a favour to  pa rticu la r 
trades. Now, i t  is no t fo r  me to  say whether the 
Leg is la tu re  though t th a t tra d in g  from  London or 
from  the T r in ity  House d is tr ic ts  to  the n o rth  of 
Europe d id  o r d id  no t require  favours. M r. Bruce 
sug&est e(l  (and fo r  aught I  know he may be 
pe rfectly  r ig h t in  po in t of h is to ry ; i t  w i l l  not be 
ve ry  m ate ria l to  h im  whether we agree w ith  his 
reasons o r no t i f  we are decid ing in  his favour) 
th a t th a t is an exemption preserved from  old 
tim e, when there was a leg is la tive  desire to 
favour the trade between th is  coun try  and the 
n o rth  of Europe and to  cu t out the French, who 
were at tha t tim e in te rfe r in g  seriously w ith  our 
trade in  those regions. He m ay be perfectly  
r ig h t— 1 do no t say he is n o t ; bu t i t  -would be too 
speculative, in  m y judgm ent, even i f  he be r ig h t 
h is to rica lly , to  place the construction  of words of 
i his k in d  upon an h is to rica l basis, w h ich may be 
correct fo r  aught I  know, and ve ry  lik e ly  is 
correct i f  he has looked in to  it ,  b u t which may be 
incorrect, and which, a fte r a ll, may be in su f
fic ient, and would be insuffic ien t i f  the words did  
not adm it of the in te rp re ta tion  to  w h ich  we have 
come. Now  I  th in k  tha t th is  ship, as a m atte r of 
fact, when a t the end of her voyage, so to say, she 
came back from  the East and came to  London, 
and then went on w ith  a cargo from  London to 
Am sterdam , was a. ship tra d in g  (about w h ich  I  
w i l l  say a word in  a mom ent! between London

and Am sterdam . I t  is not necessary to consider 
whether i t  would have done from  any other 
place because i t  would c learly  do from  London. 
She was a ship tra d in g  between London and 
Am sterdam , a p o rt n o rth  o f Brest, and was 
do ing tha t hab itua lly . I  say do ing th a t hab itu 
a lly — not, as w il l  be seen from  m y judgm ent, 
tha t I  th in k  i t  absolutely necessary th a t she 
should be ha b itua lly  trad ing . I  do no t decide 
th a t i t  is not, bu t I  do no t decide th a t i t  is. 
I t  does not appear to  me to he necessary here, 
because, in  po in t of fact, th is  ship d id  ha b itua lly  
trade, and i f  i t  be necessary to  apply the  p r in 
cip le _ w h ich  D r. Lush ing ton  applied to  the 
coasting trade, th a t is to say, tha t i t  m ust be 
constantly and steadily employed in  the coasting 
trade, to a ship tra d in g  to  the n o rth  of Europe, 
then I  say tha t, a t a ll events in  th is  case, we are 
w e ll w ith in  the a u th o rity  o f D r. Lush ington, 
because th is  ship was so constantly and 
h a b itu a lly  trad ing . The im pression in  m y  m ind 
is, th a t i t  is no t necessary; but I  do no t decide 
tha t, fo r the obvious reason tha t i t  is never wise, 
I  th in k , to decide w hat is no t necessary, and in  
th is  case i t  is not necessary to  decide th a t 
question. Here is a ship trad ing , and i f  trad ing  
means constantly and ha b itu a lly  trad ing , then 
she was constantly and ha b itu a lly  tra d in g  be
tween London and Am sterdam . She seems to 
me to  come w ith in  the  exemption of the th ird  
sub-section of the 379th section o f the 17 &  18 
V ie t. c. 104, and therefore to be exempt from  
com pulsory pilotage.

S m it h , J .— The question in  th is  case is whether 
the ship C a rd ig a n s h ire , when sa iling  w ith  a 
cargo on board from  London to  Am sterdam  
was exempted from  com pulsory p ilotage by 
reason of sect. 379 of the M erchant Shipp ing 
A c t  1854 (17 &  18 V ie t. c. 104). The m ateria l 
facts are as follows, as found in  the case: The 
C a rd ig a n s h ire  had sailed from  China, w ith  a 
cargo on board, fo r London and Amsterdam. 
On a rr iv a l in  London she discharged such of her 
cargo as was fo r the po rt of London, and also her 
crew. W ith  a crew of runners, shipped on coast
in g  articles, fo r  the voyage from  London to 
Am sterdam  and back, and w ith  her cargo fo r 
Am sterdam  on board, she set sail upon the 
voyage. Was she then tra d in g  to  Boulogne, 
o r to  any place in  Europe n o rth  of Boulogne, 
w ith in  the meaning of sect. 379, sub-sect. 3, of 
the M erchant Shipp ing A c t o f 1854? T ha t is 
the question. I t  is m anifest tha t, upon apply ing 
the above-stated facts to  the sub-section, the ship 
was clearly  w ith in  the words of the sub-section; 
b u t i t  is  argued on the p a rt of the respondent, 
the p ilo t, th a t though th is  m ay be so, ye t such 
was no t the in ten tion  of the Legis la ture , and th is  
is how they proceeded to argue: they in  the 
f irs t place said tha t D r. Lush ing ton  had decided, 
under sub-sect. 1 of the same section, th a t a 
ship employed in  the coasting trade of the 
U n ited K ingdom  meant a ship constantly em
ployed in  th a t trade, and th a t a ship o rd in a rily  
employed _ in  fore ign trade, though  de fa c to  
engaged in  a coasting trade a t the tim e  the 
question arose, was not a vessel employed in  the 
coasting trade of the U n ite d  K ingdom  w ith in  
the m eaning of sub-sect, 1 o f sect. 379 o f the 
A c t of 1854. The two cases o f The A g r ic o la  
(n b i sup .) and o f L lo y d s  o r The Sea Queen (wh i sup.) 
were c ited  in  th a t behalf. I t  is qu ite  tru e  tha t
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D r. Lush ing ton  d id  so decide, bu t does tha t 
decision necessarily govern the construction  of 
sub-sect. 3P I  th in k  not. D r. Lush ing ton  
gives his views l'or ho ld ing as he d id  as fo llo w s : 
“  I n  m y opin ion the p rinc ip le  upon w hich vessels 
engaged in  the coasting trade are so exempted is 
th is, th a t the masters of such vessels, from  th e ir 
occupation and experience, are presumed to  be so 
fa m ilia r ly  acquainted w ith  the  E ng lish  coasts 
th a t i t  w ou ld  be superfluous and oppressive upon 
owners to  impose upon them  the necessity of 
em ploying a p ilo t on board.”  I t  seems to me 
th a t, a lthough th is  reason may apply to sub
sect. 1, re la tin g  to  coasting voyages, i t  ce rta in ly  
and m an ifes tly  cannot apply to one a t least of 
the o ther sub-sections, v iz . sub-sect. 4; fo r  why 
should a stone-laden ship from  Guernsey be 
w ith in  the exemption as to having a p ilo t, whereas 
a ship not so laden is not w ith in  the exemption ? 
Moreover, how can th is  reason apply to an ex
em ption w h ich opens the whole of the N o rth  Sea 
and B a ltic  to nav iga tion  w ith o u t a p ilo t ? I t  
seems to  me, i f  i t  be necessary to  g ive a reason 
fo r the exemptions in  sect. 379, th a t such reason 
is ra the r to  be found in  the endeavour to  favour 
o r foster p a rticu la r trades, and is not to  be found 
in  the question whether the exigencies o f nav i
gation requ ire  or no t a p ilo t to  be on board. 
T ha t being so, in  m y judgm ent, the words in  
sub-sect. 3 are not to  be read as m eaning con
stan t tra d in g  to  Boulogne or any place in  Europe 
no rth  thereof, bu t as meaning w hat they say, 
th a t is to  say, when a ship is in  fac t tra d in g  to 
Boulogne o r no rth  thereof—  I  would add from , 
and possibly to, the London d is tr ic t  and the 
T r in ity  House outpost d is tr ic ts — she is exempt. 
The argum ent addressed by the p ilo ts , th a t in  
sect. 59 of Geo. 4, c. 125, the w ord “  constant ”  is 
used, and th a t by sect. 353 of the A c t of 1854 com
pu lsory pilotage was to  be enforced as the re to
fore, in  m y opinion, avails no th ing  in  face of the 
fac t th a t the w ord “  constant ”  is expressly 
om itted  in  the la tte r  section, namely, sect. 379. 
I  would add tha t, should I  be w rong in  the 
in te rp re ta tion  I  p u t upon the words of sect. 379, 
sub-sect. 3, the find ings in  th is  case, especially 
those in  paragraphs 5 and 9, show th a t the 
C a rd ig a n s h ire  was a constant tra d e r from  
London to  A m sterdam  and b a ck ; fo r  i t  seems to 
me im possible to  ho ld  th a t the words of the sub
section mean on ly  tra d in g  to  Boulogne and no rth  
thereof, w h ich  m ust be the p ilo t ’s contention i f  
they are correct upon th e ir  in te rp re ta tion  o f the 
sub-section, as applied to  the  facts o f the case. 
In  m y judgm ent, the decision of the  justices was 
erroneous, and m ust be reversed, w ith  costs.

A p p e a l a llo w e d , a n d  c o n v ic t io n  set as ide , w ith  
costs.

A s p in a l l  asked fo r  leave to  appeal, b u t the 
Coui't held tha t, on the a u th o rity  o f M e llo r  v. 
D e n h a m  (42 L . T. Rep. N . S. 473; 5 Q. B. D iv . 
4 ti7 ; 49 L . J. 89, M.C.), th is  was a c rim in a l p ro
ceeding, and th a t therefore there was no appeal.

Solic ito rs fo r  the appellant, P a rk e r ,  G a rre tt , and 
P a rk e r.

Solic ito rs fo r  the respondent, S a n d ila n d s ,  
H u m p h ry ,  and Co.

T h u rs d a y , J u n e  23,1887.
(Before M a t h e w  and C a v e , JJ.)

B r is t o l  S t e a m  N a v ig a t io n  C o m p a n y  L im it e d  v . 
I n d e m n it y  M u t u a l  M a r in e  I n s u r a n c e  C o m 
p a n y . (a )

M a r in e  in s u ra n c e — P a r t ia l  loss— O w ne r a lte r in g  
a n  obsolete s h ip  in s te a d  o f  re in s ta t in g  i t — Cost 
o f  a lte ra t io n s  less th a n  the cost o f  re in s ta te m e n t 
— M easure  o f  l ia b i l i t y  o f  u n d e rw r ite rs .

A  sh ip , in s u re d  on  a  tim e  p o lic y ,  h a d , above h e r  
m a in  deck, a  sa loo n  deck f o r  passengers. D u r in g  
the tim e  covered by the  p o lic y  the sa lo o n  deck  
w as destroyed by f ire .  A t  the t im e  a f  the f i r e  
the s h ip  w as engaged i n  c a r ry in g  cargo, be ing  
obsolete as a  passenger s h ip  a n d  useless f o r  
passenge r tra ff ic . A f te r  the e x p ira t io n  o f  the  
p o lic y  the s h ip  w as converted in to  a  c a rg o -c a rry 
in g  sh ip , a n d  the sa lo o n  deck f o r  passengers w a s  
n o t re in s ta te d . T h e  cost o f  c o n v e rtin g  the s h ip  
w as less th a n  the cost o f  the  re in s ta te m e n t o f  the  
sa loo n  deck w o u ld  have been. T h e  sh ip , a f te r  
the a lte ra t io n , w as as v a lu a b le  f o r  sale o r use as 
she w as before the acc iden t.

I n  a n  a c tio n  by  the sh ipo w ne rs  a g a in s t the u n d e r
w r ite rs , to  recover the cost o f  re in s ta te m e n t o f  the  
sa loo n  d e c k :

H e ld , on  the a u th o r it y  o f  P itm an  v. U n iversa l 
M arine Insurance Company (46 L .  T . R ep. N . S. 
863; 4 A sp . M a r .  L a w  Gas. 68; 9 Q,. B - D iv .  
192; 51 L .  J . 561, Q. B .) ,  th a t, as the sh ipo w ne rs  
w ere n o t e n tit le d  to recover m ore  th a n  they h a d  los t, 
they w ere n o t e n tit le d  to  recover the cost o f  r e in 
sta tem en t, b u t o n ly  the a c tu a l cost o f  c o n ve rtin g  
the sh ip .

S p e c ia l  case stated b y  an offic ia l referee, under 
O rder X X X V I . ,  r. 52, in  pursuance o f an order of 
M aster Johnson, as fo llow s :—

This was an action on a tim e po licy  of in su r
ance fo r  21,000Z. on the iro n  steamship C lif to n  
valued at th a t sum, upon which the  defendants 
were the unde rw rite rs  fo r  the sum of 1700Z. The 
C li f to n  had been b u ilt  about eighteen years before 
the  accident presently mentioned, as a passenger 
steamer, w ith  a provis ion, b u t a ve ry  incon
venient provision, fo r ca rry in g  cargo. Above her 
m ain deck a saloon deck was erected, w h ich  
afforded accommodation fo r s ix ty  first-class 
passengers, besides the captain and officers, ex
tend ing from  the engine-room fo rw ard  nearly up 
to  the bows, and beyond th is  was the on ly hatch 
fo r loading and un loading cargo, so th a t the 
greater po rtion  o f the cargo had to  be carried  fo r  
load ing and un loading under the saloon deck. 
She had held a passenger certifica te  fo r s ix ty  
persons up to  the end o f M ay 1882, when i t  
expired, b u t i t  had not been renewed, and since 
its  exp ira tion she had been employed in  ca rry in g  
cargo, and having gone to Bombay w ith  a cargo 
w hich was there discharged, a cha rte r-pa rty  was 
entered in to  fo r  the conveyance by her of a cargo of

fra in  to  Havre. W h ile  th is  was being loaded, on the 
Oth A p r i l 1883, w ith in  the tim e  covered by the 

po licy, a fire  broke out in  the  saloon deck w h ich 
destroyed the whole of th a t po rtion  of the vessel, 
bu t d id  on ly ve ry  s lig h t damage to  the lower p a rt 
of the vessel. Some in ju ry  was also done to  her 
and to  the po rtion  of the cargo w h ich  had been 
p u t on board by the in flu x  of w ater to  extingu ish  
the fire  and prevent its  spreading, b u t as to  the

(a) Reported by H enr y  L e io h , Eea., Barrister-at-Lavr.
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in ju r y  to  the low er p a rt and th is  la tte r  in ju ry  
no question arises. Tem porary repairs were 
effected a t Bombay. She b rough t her cargo of 
g ra in  to  Havre, where an ad justm ent was made 
o f the general average, to  w h ich  the cargo owners 
were con tribu to ries, and she was b rough t to  
Eng land fo r the purpose o f fina l repairs. A fte r  
de libera tion and ob ta in ing  estimates as to the 
cost o f converting  her s im p ly  in to  a cargo-carry
in g  vessel, the  p la in t if fs  determ ined upon th a t 
course, and the greater po rtion  of the space 
fo rm e rly  occupied by the  saloon deck was con
verted in to  a receptacle fo r  cargo w ith  tw o new 
m ain  hatches th rou gh  the m ain decks under i t  
w ith  appliances fo r load ing and un loading cargo, 
and in  the rest of the space they erected accommo
da tion  fo r  the captain and officers. The cost of 
do ing a ll th is , I  find , was less than the cost which 
w ou ld  have been in cu rred  in  res to ring  or re in 
s ta tin g  the saloon deck (as to  w h ich  they also 
obtained estimates), a fte r m ak ing  the usual 
deduction of one-th ird  new fo r  old. I  fin d  th a t 
the ship was of a type qu ite  obsolete, and unsuited 
fo r  the  passenger tra ffic , th a t the saloon deck 
was a t the tim e  o f the  fire  valueless fo r  such 
tra ffic , and th a t no p ruden t owner, uninsured, 
w ou ld  have attem pted to  restore o r re instate it ,  
and th a t the course adopted by the p la in tiffs  in  
w hat the y  d id  was the best w h ich  could be 
pursued. I  f ind  th a t the vessel, thus altered, was 
qu ite  as valuable and as useful fo r  sale o r use 
by  the p la in tiffs  as she was before the fire, and 
th a t the sum expended in  th is  a lte ra tio n  w i l l  
a ffo rd  them  a fu l l  pecuniary in de m n ity  and com
pensation fo r  the loss and in ju ry  occasioned to 
them  by the fire  as fa r  as th is  po rtion  o f th e ir  
c la im  is concerned, and th a t the  sum which i t  
would have cost to restore or re instate the saloon 
on deck, a fte r deducting one -ttlird  as aforesaid, 
w ou ld  exceed its  value a t the tim e  of the  fire, 
w h ich  value was ce rta in ly  not g rea te r a t the tim e 
o f the fire  than  the said sum so expended in  the 
a lte ra tion .

The counsel fo r the p la in tiffs  contended before 
me th a t they were en titled  to  recover against 
the  unde rw rite rs  the  fu l l  costs of res to ring  or 
re ins ta tin g  th is  po rtion  of the ship in  its  o rig in a l 
cond ition  less the usual reduction of one-third. 
The question fo r  the decision of the cou rt is, 
whether the  p la in tiffs  are en title d  to  recover 
against the  defendants a proportion , according to  
th e ir  subscrip tion, less one-th ird  new fo r old, of 
the  en tire  cost of res to ring  o r re ins ta tin g  the 
said saloon deck,, o r w hether the c la im  or the 
p la in tiffs  against the defendants w i l l  not be 
satisfied by aw ard ing  against them  th e ir  p ro 
po rtion  according to  th e ir  subscrip tion of the 
costs expended in  converting  th is  p a rt o f the 
vessel as above mentioned.

G. M. D o w d e s w e l l , O ffic ia l Referee.
Dated th is  16th day o f M arch 1887.

Cohen, Q.C., B u c h n il l ,  Q.O., and M a cra e , fo r the 
p la in tiffs .— The case o f P itm a n  v. U n iv e rs a l 
M a r in e  In s u ra n c e  C o m p a n y  (46 L . T. Rep. N . S. 
863 ; 9 Q. B. D iv . 192 ; 4 Asp. M ar. Law  Cas. 
68 ; 51 L . J. 561, Q. B. ; 30 W . R. 906) is d iffe rent 
fro m  the present, as in  th a t case the  ship was sold 
d u r in g  the continuance of the risk , and Jessel,
M .R . expressly confines h is judgm ent to  ca.ses 
where the ship is sold d u rin g  the risk . Here the 
repairs were made a fte r the  exp ira tion  of the risk . 1

[ A d m .

J .  C. B a rn e s  and J . F o x  fo r the  defendants.—  
The question is, w hat d id  the p la in tiffs  lose ? The 
p rin c ip le  of re s t itu t io  in  in te g ru m  cannot be 
applied when i t  is w h o lly  unreasonable th a t i t  
should be applied. P itm a n  v. U n iv e rs a l M a r in e  
In s u ra n c e  C o m p a n y  (u h i sup .) governs th is  case. 
Cotton, L . J., a t p. 218, 9 Q. B. D iv ., says th a t the 
au thorities  do not support the contention tha t 
the estim ated cost o f repairs is necessarily the 
measure o f the  sum to  be recovered by the 
insured.

M a t h e w , J.— In  th is  case the p la in tiffs  cannot 
recover from  the unde rw rite rs  more than  they 
have lost. I t  has been said by M r. Cohen tha t 
the cost o f repa iring  is the tru e  measure of 
damages. I f  the ship were a new ship, i t  m ig h t 
be so, bu t, in  dealing w ith  an old  ship, i t  is 
adm itted  th a t i t  is no t so, as there has to  he a 
deduction of one-th ird  new fo r old. M r. Cohen 
has attem pted to  d is tingu ish  the  present case 
from  the case of P itm a n  v. U n iv e rs a l M a r in e  
In s u ra n c e  C o m p a n y  on the  ground th a t what 
was done here was done a fte r the exp ira tion 
of the po licy. The contract is s im p ly  a contract 
to  indem nify . Take the case of a ship w ith  old 
and obsolete m ach in e ry : the cost of repa iring  
the obsolete m achinery m ig h t be m uch greater 
than the cost of supp ly ing  new and im proved 
m ach in e ry ; in  such a case the measure of damages 
would be the costs of the new m achinery, and 
not the cost of rep lacing the o ld  and obsolete 
m achinery. The present case is s im ila r. The 
measure o f the loss is the same in  bo th  cases, and 
the in de m n ity  ought to  be the  same also. On 
the a u th o r ity  of P itm a n  v. U n iv e rs a l M a r in e  
In s u ra n c e  C o m p a n y  our ju dg m en t ough t to be 
fo r the  defendants, and w ith  costs.

C a v e , J .— I  e n tire ly  agree w ith  w hat m y  b ro ther 
M athew  has said, and I  have no th in g  to  add.

J u d g m e n t f o r  the d e fe n d a n ts , w i th  costs.

S olic ito rs  fo r  the p la in tiffs , Lo w le ss  and Co.
S olic ito rs  fo r  the defendants, W a lto n s , B ubh , 

and Joh nson .

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A LT Y  BUSINESS.
J u n e  18 a n d  25, 1887.

(Before B u t t , J.)
T h e  L a e r t e s , (a )

S a lvage— S a lv in g  a n d  sa lved  s h ip  ow ne d  by same  
persons —  L ia b i l i t y  o f  cargo  ow ne rs  —  L a te n t  
d e fe c t—  W a r r a n ty  o f  seaw orth iness  —  B i l l  o f  
la d in g .

A lth o u g h  the re  is  a n  im p lie d  w a r r a n ty  i n  every  
b i l l  o f  la d in g  th a t the  c a r ry in g  s h ip  s h a ll be sea
w o rth y , th is  w a r r a n ty  m a y  be ab roga ted  o r  
l im ite d  by w o rd s  to  th a t e ffe c t; a n d  lienee, w here  
a  s tea m sh ip  la d e n  w i th  cargo  becomes d isa b le d  
th ro u g h  a  la te n t defect i n  existence p r io r  to the  
com m encem ent o f  the voyage a n d  sa lvage services 
a re  rende red  to  such s tea m sh ip  by a  vessel be
lo n g in g  to  the sam e ow ners, the sh ipo w ne rs  m a y  
recover sa lvage a g a in s t the  cargo  i f  by the b i l l  o f  
la d in g  the  w a r r a n ty  o f  sea w o rth in ess  is  a b ro 
ga ted , a n d  the sh ip o w n e rs  a re  n o t to be lia b le  f o r  
la te n t defects.

(a) Reported by J. P. A spin ali, and B utlhr A spin all , Esqrs.,
I Barrtsters-at-Law.



MARITIME LAW OASES. 175
A dm .1 T h e  L a e k t e s .

T h e  s tea m sh ip  L .  became d isa b le d  th ro u g h  h e r  
s h a ft b re a k in g  i n  consequence o f  a  la te n t defect i n  
existence p r io r  to  the  com m encem ent o f  the voyage. 
S a lvage  services w ere re nde red  to  he r by a  vessel 
b e lo n g in g  to  the sam e ow ners. H e r  cargo  w as  
c a r r ie d  u n d e r th ree  b il ls  o f  la d in g  c o n ta in in g  the  

J o llo w in g  p r o v is io n s : (1.) “  W a rra n te d  se a w o rth y  
o n ly  so f a r  as o r d in a r y  care ca n  p ro v id e .”  (2.) 
“  The vessels o f  the Ocean S te a m sh ip  C o m p a n y  are  
w a rra n te d  se a w o rth y  o n ly  so f a r  as due ca re  i n  
the a p p o in tm e n t o r  se lection  o f  agents, su p e r
in te n d e n ts , p i lo ts ,  m asters, officers, a n d  engineers  
a n d  crew  ca n  ensure  i t . ”  (3.) “  The ow ne rs  n o t  
to  be lia b le  f o r  loss, d e te n tio n , o r  dam age , i f  
a r is in g  d ire c t ly  o r  in d ir e c t ly  f r o m  la te n t defects 
i n  bo ile rs , m a c h in e ry , o r  a n y  p a r t  o f  the  vessel 
i n  w h ic h  steam  is  used, even e x is t in g  a t  t im e  o f  
s h ip m e n t, p ro v id e d  a l l  re asonab le  m eans have  
been ta ke n  to  secure effic iency, even w hen  occa
s ione d  by the negligence, d e fa u lt, o r  e r ro r  i n  
ju d m e n t  o f  the ow ne rs , p i lo t ,  m a s te r, o r  c rew , o r  
o f  a n y  o th e r se rva n t i n  the em p loy o f  the ow ners  
o f  the above o r  s u b s titu te d  s team er o r  c ra f t  on  the 
above o r  a n y  o th e r vesse l." T h e  v a lu e  o f  the  
cargo  sa lved  w a s  116,400L T h e  ow ners, m aste r, 
a n d  cre w  o f  the s a lv in g  vessel b ro u g h t a sa lvage  
a c tio n  a g a in s t the  cargo.

H e ld , th a t the above p ro v is io n s  i n  the  s a id  b i l ls  o f  
la d in g  q u a lif ie d  the s h ip o w n e rs ’ w a r r a n ty  o f  
s e a w o rth in e s s ; th a t  i n  the c ircu m s ta n ce s  the  
sh ip o w n e rs  h a d  co m p lie d  w i th  these p r o v is io n s ; 
a n d  th a t the re fo re  the  p la in t i f f s  w ere e n tit le d  to 
1200Z. sa lvage  as a g a in s t the  cargo.

T h is  was a salvage action in s titu te d  i n  p e rs o n a m  
by  the owners, m aster, and crew of the steamship 
A c h ille s  against the owners of the cargo laden 
on board the steamship L a e rte s  fo r  salvage 
services rendered thereto.

The A c h ille s  was an iro n  screw steamship of 
1529 tons net reg is ter, and a t the  tim e  o f the 
salvage services she was on a voyage from  
Singapore to  Cochin laden w ith  a general cargo, 
The L a e rte s  was a screw steamship o f 1391 tons 
net, and a t the tim e  o f the salvage services was 
on a voyage from  Shanghai and o ther ports 
to  A m sterdam  laden w ith  a general cargo. H e r 
owners were also the owners of the  A c h ille s .

The facts alleged on behalf o f the  p la in tiffs  
were as fo llo w s : On the 10th o f M arch 1887 the 
L a e rte s  broke her fly-wheel shaft, and on 12th 
M arch 1887, at about 9.15 a.m. she, be ing then in  
about la t. 5.51 N . and long. 90.50 E., was ob
served by those on board the A c h ille s  fly in g  
signals o f distress. On the A c h ille s  com ing up 
w ith  the L a e rte s  i t  was arranged to  tow  the 
L a e rte s  to  Colombo. A t  about 10.45 a.m. tow ing  
was commenced, and was continued u n t il about 
7.50 a.m. on M arch 16, when the  vessels a rrived  
off Colombo and the L a e rte s  was sh o rtly  a fte r
wards safely moored in  the  harbour. The towage 
extended over about 720 m iles and lasted about 
three and a h a lf days.

The defendants, b y  th e ir  defence, alleged as 
fo llo w s :

5. As to the claim of the plaintiffs, the owners of the 
Achilles, the defendants, say as follows :

6. The said plaintiffs are and were at the times 
mentioned in  the statement of claim also the owners 
° f  the Laertes as well as of the Achilles.

7. The cargo laden on board the Laertes at the time 
mentioned in the statement of claim was so laden by or 
tor the several owners thereof, the defendants, on the i
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terms of certain contracts by h ills  o f lading then entered 
in to  between the p la in tiffs  the owners of the s.s. Achilles 
and the defendants (or the shippers of the respective 
goods who endorsed the b ills  o f lading to  the defendants, 
and thereby passed the property in  the goods respec
tive ly  to  the defendants), whereby the p la in tiffs  con
tracted fto  carry the said, cargo p a rtly  to  London and 
p a rtly  to  various other ports of destination, and there 
deliver i t  to  the defendants on payment of fre igh t, and 
the act of the said p la in tiffs  in  tow ing and assisting the 
Laertes as alleged was done only in  fu lfilm en t of the ir 
said contracts as aforesaid to  carry her cargo to its  
destination, or fo r the purpose of enabling the ir own 
vessel to  earn the fre igh t on the said cargo fo r the 
purpose of avoiding th e ir  l ia b ility  fo r the non-delivery 
of the said cargo to  the defendants a t its  destination 
or fo r the purpose of bring ing the ir own vessel (which 
had pu t to  sea in  an unseaworthy condition) safe in to  
port, and was in  any ease an act done fo r the sole 
behalf and advantage of the said p la in tiffs , and was not, 
so far as the said p la in tiffs  are concerned, a salvage 
service.

8. The cargo of the Laertes was also laden on board 
her under the said contracts on the terms th a t the said 
vessel should be seaworthy fo r the voyage on which the 
said cargo was shipped, and reasonably f i t  to  carry the 
same to its  destination at the time when the said vessel 
sailed on the said voyage, and the defendants say th a t 
the said vessel the Laertes was not seaworthy fo r the 
said voyage, and was not reasonably f i t  to  carry the 
said cargo to its  destination at the time when she sailed 
on the said voyage in  th is  th a t the screw shaft of the 
said vessel was defective, unsound, and in  improper 
condition, and in  consequence thereof and fo r no other 
cause, broke down, and the said vessel Laertes became in  
need of and received the assistance of the Achilles, as in  
the statement of claim set out, and the said p la in tiffs  
are not entitled to  make any claim upon the defendants 
in  respect of the said assistance.

9. binder the circumstances aforesaid the said p la in tiffs  
the owners of the s.s. Achilles are not entitled  to any 
salvage remuneration. The defendants also submit th a t 
any remuneration which the master and crew of the 
Achilles are entitled to against them is of small amount, 
and tha t the defendants are entitled  to reoover the same 
from the p la in tiffs  the owners of the Achilles, and some 
of them by way of counter-claim, as hereinafter stated.

By way of counter-claim against the p la in tiffs , the 
owners of the s.s. Achilles :

10. The defendants have suffered damage by breaches 
of oontract by b ills  o f lading of the said cargo, shipped 
thereunder on board tbe Laertes by the defendants, and 
signed by or fo r and on behalf o f the said p la in tiffs  
or some of them, or a lte rnative ly  tbe said goods were 
shipped under the said b ills  of lading by various shippers 
ou board the Laertes, and which was signed as aforesaid 
and endorsed to the defendants, to  whom the property in  
the said goods thereby pass.

11. The p la in tiffs  (the shipowners) made default in  
delivery of the said goods respectively, and only de
livered the same subject to  certain claims which they 
were bound to pay and discharge, and which they had 
not and have not paid or discharged, and which they 
have le ft  the defendants liab le to  pay.

12. The said vessel Laertes was not seaworthy fo r the 
voyage on which the said goods were shipped, and no t 
reasonably f i t  to  carry the said goods to  the ir desti
nation a t the time when she sailed on the said voyage in  
the respects mentioned in  the 5th paragraph of the 
defence, and in  consequence thereof the said shafting 
broke down, and the said vessel became in  need of and 
received the assistance in  the statement of claim 
mentioned.

Particulars of damage : W hatever sum may be awarded 
to the master and crew of the Achilles fo r salvage.

The defendants counter-claim : Judgment fo r whatever 
sum or sums they are entitled  to reoover from  the 
p la in tiffs  the owners of the Achilles, or any of them, and 
such fu rthe r or other re lie f as the case may require.

The p la in tiffs  by  th e ir  rep ly  alleged as fo llow s :
1. They jo in  issue w ith  the defence save in  so fa r as i t  

admits the allegations in  the statement of claim.
2. The p la in tiffs  the owners of the Achilles say a lte r

native ly  tha t i f  they contracted as alleged in  the 
7th paragraph of the defence (which they deny) th e ir  act
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in  towing and assisting the Laertes her cargo and fre ight 
as alleged was not done in  fu lfilm ent of the said contract 
or. , purpose of enabling the Laertes to  earn the 
said freight, or fo r the purpose of avoiding the ir lia b ility  
to r the non-dehvery of the said cargo to  the defendants 
a t its  destination, and was not an act done for the sole 
benefit and advantage of the said p la intiffs, and was a 
saivage seryiee by the p la intiffs. The pla intiffs do not
conditio  ̂ ĵCier ês sea i n an unseaworthy

3. The p la in tiffs the owners of the Achilles also say 
a lternative ly as aforesaid tha t the Laertes was sea
worthy tor the said voyage, and reasonably f it  to  carry 
the said cargo to its  destination as the time when she 

v°ya£0- They deny tha t the screw 
«halt oi the said vessel was defective, unserviceable, or 
m  an improper condition or improperly fitted , and they 
deny tha t in  consequence thereof the Laertes broke 
down as alleged.
a a^ erna^ ve the p la intiffs the owners of the
Achilles say tha t i f  they contracted to carry the cargo 
proceeded against in  th is  action, which they do not 
admit, they didjiso on the terms of certain b ills  of lading 
which contain certain excepted perils, causes, or matters 
and exemptions and restrictions hereinafter stated, and 
the said p la in tiffs say th a t the breaking of the shaft 
o f the Laertes was an excepted peril, cause, or matter, 
or was w ith in  the said exemptions and restrictions for 
which they are not liable w ith in  the meaning of the said 
b ills  of lading.

5. The said b ills  o f lading were in  three different 
forms, and the exceptions and exemptions above referred 
to were respectively as follows :

(1.) In  the firs t form the vessel was warranted sea
worthy only so fa r as ordinary care can provide, and 
leakage, breakage, rust, decay, loss or damage by ma
chinery, boilers, or steam, however caused, error in 
judgment, negligence, or default of p ilo t, master, owners, 
mariners, engineers, or other persons in  the service of 
the ship, whether in  navigating the ship or otherwise, 
and a ll and every the dangers and accidents of the seas, 
land, and rivers, and of navigation of whatever nature 
or k ind were excepted, and the ship was not to  be liable 
fo r any consequence of causes therein excepted, however 
originating.

(2.) The second form was the same as the firs t, except 
th a t the warranty as to seaworthiness was as fo llow s: 
The vessels of the Ocean Steamship Company are war
ranted seaworthy only so fa r as due care in  the appoint
ment or selection of agents, superintendents, pilots, 
masters, officers, engineers, and crew can ensure it .  
The Ocean Steamship Company are the owners of the 
Laertes and the Achilles.

(3.) In  the th ird  form there was a stipu lation tha t the 
owners were not to be liable fo r loss, detention, or 
damage i f  arising d irectly  or ind irectly  from latent 
defects in  boilers, machinery, or any part of the vessel 
in  which steam is used, even existing a t time of ship
ment, provided a ll reasonable means have been taken to 
secure efficiency, even when occasioned by negligence, 
default, or error in  judgment of the owners, p ilo t, 
master, or crew, or of any other servant in  the employ 
of the owners on the said vessel or any other vessel.

(6.) The Laertes, as a fact, broke down during the 
said voyage, owing to a la ten t defect in  a portion of her 
fly-wheel against the existence of which i t  was im 
possible to  provide, and which could not have been 
discovered by the existence of any ordinary care, sk ill, 
prudence, and foresight, and of the existence of which 
the pla intiffs were igno ran t; and the p la in tiffs  say tha t 
the said vessel was seaworthy as fa r as ordinary care 
could provide, and fu rther, was seaworthy so fa r as due 
care in  the appointment or selection of agents, super
intendents, pilots, masters, officers, engineers, and crew 
could ensure; and fu rther, th a t a ll reasonable means 
were taken to ensure efficiency, and the p lantiffs the 
owners of the Achilles were protected from the said 
breakdown and the consequences thereof by the terms of 
the said b ills  o f lading respectively.

7. In  answer to  the counter-claim the p la in tiffs the 
owners of the Achilles say th a t they deny the alleged 
contracts and breaches thereof as alleged in  paragraphs 
10, 11, and 12 of the counter-claim, and each and every of 
the allegations therein, and alternative ly repeat the 
allegations in  the 2nd to  the 7th paragraphs above, both 
inclusive.

The m ateria l provisions in  the b ills  o f lad ing  
were those set out in  the rep ly. The facts o f the 
services were contained in  the evidence of the 
master of the A c h ille s , w h ich evidence had been 
taken before an examiner. The p la in tiffs  also 
gave evidence as to  how often the shaft had been 
inspected and w hat means had been taken to 
guard against accidents, and as to  the defect 
being la tent.

F u rth e r evidence was given as to  the appo int
ment and capabilities of the superintendents and 
other servants of the p la in tiffs  the owners of the 
A c h ille s .

The defendants called an engineer to  prove 
tha t, i f  due v ig ilance had been exercised, the 
flaw m ig h t have been discovered.

The value of the cargo laden on board the 
L a e rte s  was 116,4001.

Cohen, Q .C., w ith  h im  J . G. B a rn e s , fo r  the 
p la in tiffs .— A l l  the p la in tiffs  in  th is  action are 
en titled  to  salvage, and on the facts to  a sub
s tan tia l award. A ccord ing  to T h e  G le n fru in  
(5 Asp. M ar. Law  Cas. 413; 52 L . T. Rep. N . S. 
769; 10 P. D iv . 103) the w a rran ty  of seaworthiness 
im p lied  in  a b i l l o f lad ing  is an absolute w arranty, 
b u t th a t decision does no t say th a t the parties to 
the contract cannot i f  they please agree to  m od ify  
th a t absolute w arranty . In  the present case 
they have c learly  so contracted. In  a ll three 
b ills  of lad ing  are to  be found provisions modi- 
fy in g  the shipowners’ w a rran ty , provided all 
reasonable care has been taken to  see the ship 
was seaworthy, and to  see th a t the superintendent 
and other servants were f it te d  fo r  th e ir  duties. 
On the evidence i t  is proved tha t the shipowner 
has taken all due and reasonable means to  see 
th a t h is ship was seaworthy, and therefore the 
usual w a rran ty  of seaworthiness does not preclude 
the shipowners here recovering salvage against 
the cargo. The shipowners’ contract w ith  the 
cargo owners was to  ca rry  the cargo to its  desti
na tion under the term s of the b ills  o f lading. 
There was no d u ty  upon them  to  employ another 
o f th e ir  ships, her m aster and crew, to salve tha t 
ca rgo :

The Chartered Mercantile Bank of Ind ia  v. Nether
lands Ind ia  Steam Navigation Company, 10 
Q. B. D iv. 521 ; 5 Asp. Mar. Law Cas. 65 ; 
48 L . T. Rep. N. S. 546.

M y b u rg h , Q.C. and D r. R a ik e s  fo r the defen
dants.—The owners of the A c h ille s  are no t en titled  
to  recover. The provisions in  the b ills  of lad ing 
do not affect the  im p lied  w a rra n ty  of seaworth i
ness. A l l  the provisions in  the  b ills  of lad ing 
have application on ly to  m atters occu rring  a fte r 
the voyage has commenced :

Steel v. The State Line Steamship Company, 37 L. T. 
Hep. N. S. 333 ; 3 Asp. Mar. Law Cas. 516; 3 App. 
CaB. 72;

Tattersall v. National Steamship Company Limited, 
5 Asp. Mar. Law, 206; 50 L. T. Rep. N. S. 299 ; 
12 Q. B. D iv. 297.

These provisions were inserted fo r the benefit 
o f the cargo owner. A t  common law there is no 
ob liga tion  a fte r the voyage has commenced to  
keep the vessel in  a seaworthy co n d itio n :

Worms v. Story, 11 Exch. 430;
Oibson v. Small, 4 H. of L . Cas. 353.

[B utt, J.— There may be no w a rran ty  to  keep 
her in  a seaworthy state, b u t sure ly i t  is the ship
owners’ d u ty  to  use o rd ina ry  care in  keeping her 
in  such a state th a t she may be able to  ca rry  the
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cargo to  its  destination ?] These stipu la tions as to 
seaworthiness cast upon the shipowner the d u ty  
of talcing a ll reasonable care to  keep the ship sea
w o rth y  d u rin g  the voyage, an ob liga tion  w h ich in  
the absence of these provisions would no t exist. 
The prov is ion in  the th ird  b i l l  o f lad ing  as to 
la ten t defect does no t in  any way affect the im p lied  
w a rran ty  o f seaworthiness. The word w a rran ty  
is not mentioned, and therefore the w a rran ty  
m ust exist. A l l  i t  does is to excuse the ship
owner from  l ia b i l ity  fo r  la ten t defects, b u t i t  does 
no t g ive h im  any r ig h t  to  c la im  compensation fo r 
services rendered necessary by a la ten t defect.

D r. B a th e s  fo llowed.— The shipowner was a 
bailee of the cargo, and his d u ty  is to care fo r  its  
safety in  the same way as he w ould care fo r the 
safety o f his own ship. Circumstances placed 
the ship and cargo in  the same danger, and there
fore the shipowner was bound to  use a ll his 
appliances to  save both. I f  so, he is not en titled  to 
salvage fo r  do ing th a t w hich i t  was his d u ty  to do.

Cohen, Q.C. replied.
B utt , J.— This is a case of salvage services 

rendered by the steamship A c h ille s , her master 
and crew, to  the L a e rte s  and her cargo. I t  is the 
cargo on board of her w h ich  is sued. The L a e rte s  
had broken down in  the course of her voyage 
from  Shanghai to  Am sterdam . She was laden 
w ith  a cargo of tobacco and other goods. The 
A c h ille s  is owned by the same people as own the 
La e rte s , and th a t has given rise to  the questions 
raised in  th is  case. The service was rendered in  
fine weather. There was no danger to  the salvors, 
and very l it t le ,  i f  any, to  the sa lv ing  ship. 
N e ithe r was there any im m ediate danger to  the 
salved vessel o r her cargo. The ship, of course, 
had broken dow n; and, had she been le ft  to her 
own resources, serious danger m ig h t have super
vened. The value o f the salved cargo is 116,0001. 
The cargo alone is sued because the owners o f the 
sa lv ing ship being the same as the owners of the 
salved ship, make no cla im  in  respect of her. 
B u t i t  is said tha t, inasm uch as some o f the 
p la in tiffs  the owners o f the A c h ille s  are also the 
owners of the Laertes , they cannot recover salvage 
against the cargo owners. When worked out, 
the defence can on ly  resolve its e lf  in to  th is : 
“ Y ou have contracted to  convey the cargo w hich 
you are now suing to  its  po rt of destination. 
Y our vessel broke down, and you therefore fa iled 
to  fu lf i l you r contract, and you cannot recover fo r 
th a t fa ilu re  because, having fa iled  to  fu lf i l  your 
con tract, i f  in  consequence o f th a t you recover 
salvage from  the cargo owners, they would at 
once have an action against you fo r breach of 
contract. Therefore you are debarred from  re 
covering in  th is  su it.”  T ha t is the way the 
defence m ust work its e lf out. The whole th in g  
depends on th is . Have the p la in tiffs  the owners 
of the A c h ille s  and o f the La e rte s  been g u ilty  of a 
breach of contract fo r  wh ich they would be liable 
to  the owners of cargo on board the L a e rte s  ? 
T ha t depends upon certain considerations o f law 
and o f fact. N o doubt in  o rd ina ry  cases at the 
commencement of every voyage there is an 
im p lied  w a rran ty  th a t the ship is seaworthy, not 
m erely th a t the owner is to  use his best endea
vours to  make her seaworthy, bu t th a t as a fact 
she is seaworthy. The L a e rte s  broke down from  
a la ten t defect, w h ich I  have no hesita tion in  
saying was one w h ich  could not have been 
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discovered by  the exercise o f any reasonable care 
on the pa rt o f the  owners. N ow  the flaw  w h ich  
led to  the breakdown of th is  ship existed when 
she started, and she was therefore not seaworthy 
fo r  the voyage. I f  the im p lied  w a rran ty  existed 
and was no t lim ite d  by  the contracts in  the b ills  
o f lad ing, then the owners o f the A c h ille s , who 
are iden tica l w ith  the  owners o f the  L a e rte s , 
could not sue fo r  salvage.

The cargo in  question was shipped under 
three d iffe ren t b ills  of lad ing. I t  is said on 
behalf of the defendants th a t the s tipu la tions 
in  these b ills  of la d in g  had no effect whatever 
in  l im it in g  the w a rran ty  of seaworthiness. The 
f irs t  of these b ills  of lad ing  provides, amongst 
o ther th ings, th a t the vessel is “  w arranted 
seaworthy on ly  so fa r  as o rd ina ry  care can 
provide.”  M r. M ybu rgh  has contended th a t 
tha t is not a lim ita tio n  of the im p lied  w a rra n ty  o f 
seaworthiness, bu t is m erely a s tipu la tion  by 
w h ich  the shipowner undertakes o r w arrants to  
keep his vessel seaworthy d u rin g  the voyage. I  
cannot accept th a t, because I  th in k  the words 
do and were in tended to  apply as a lim ita t io n  o f 
the o rig in a l im p lied  w arran ty . I  th in k  the w ar
ra n ty  does not exist in  th is  case, and I  have no 
doubt th a t in  effect these words do abrogate the  
w a rran ty  which otherwise would be im plied. The 
m ateria l provis ion in  the second b i l l  o f lad ing  is 
th is  : “  The vessels of the Ocean Steamship Com
pany a,re w arranted seaworthy on ly  so fa r  as due 
care in  the appointm ent or selection of agents, 
superintendents, p ilo ts , masters, officers, engineers, 
and crew can ensure i t . ”  That, I  understand 
M r. M ybu rgh  to  say, is on ly a s tipu la tion  to  the 
same effect as the  other. W ith  th a t I  disagree, 
and I  cannot accept the  defendant’s view  o f i t .  
The th ird  b i l l o f lad ing  provides th a t “  the owners 
are not to  be liab le  fo r loss, detention, or damage 
i f  a ris ing  d ire c tly  o r in d ire c tly  from  la ten t 
defects in  boilers, m achinery, o r any pa rt o f the 
vessel in  w h ich  steam is used, even ex is ting  a t 
tim e of shipment, provided a ll reasonable means 
have been taken to  secure efficiency, even when 
occasioned by the negligence, default, o r e rro r in  
judgm ent o f the owners, p ilo t, master, o r crew, o r 
o f any o ther servant in  the employ of the owners 
o f the above o r substitu ted steamer o r c ra ft, 
on the above o r any other vessel.”  I  confess 
I  qu ite fa il to  appreciate M r. M ybu rgh ’s a rgu
ment on th is. I  am no t qu ite  sure w hat he 
exactly meant, b u t I  have no hesitation in  saying 
tha t, i f  i t  does not abrogate, i t  at a ll events 
lim its , the w a rra n ty  w h ich the law would o ther
wise im p ly , th a t the ship -was seaworthy at the 
beginning*^ of the voyage. 1 am pe rfec tly  w e ll 
aware o f the decision of the House o f Lords 
in  the case of S tee l v. The S ta te  L in e  S team sh ip  C om 
p a n y  (u b i sup .). T ha t was a decision th a t under 
o rd inary  circumstances the stipu la tions in  a b i l l  
o f lad ing apply a fte r the w arran ty  o f seaworth i
ness has come in to  effect. In  the b ills  of la d in g  
which were before th e ir  Lordsh ips in  th a t case 
there was no such stipu la tions as in  these, and I  
am in  no wise departing  from  th a t view  of the 
case in  decid ing th a t the words in  these b ills  of 
lad ing  m ay ve ry  w e ll be a lim ita t io n  of the 
im p lied  w a rra n ty  o f seaworthiness. I  say “  may ”  
because I  have no t ye t found the facts, and I  
m ust be carefu l to see -whether the facts, w h ich  
m ust be established in  order to g ive effect to 
these b ills  o f lad ing, are established. I  am o f

2 A
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opinion, th a t they are. I  f ind  as a fac t th a t the 
sh ip  was “  seaworthy so fa r  as o rd in a ry  care 
conld prov ide.”  Secondly, I  fin d  th a t the vessel 
was seaworthy “  so fa r  as due care in  the appo int
m ent and selection o f agents, superintendents, 
p ilo ts , masters, officers, engineers, and crew could 
ensure i t . ”  A s to  the th ird  b i l l  o f lad ing, I  find  
th a t the  accident occurred fro m  a la ten t defect, in  
her m ach inery ex is ting  at the  tim e  o f shipm ent, 
though  a ll reasonable means had been taken to 
secure efficiency. H a v in g  he ld th a t these clauses 
l im it  the w a rra n ty  o f seaworthiness, I  m ust come 
to the conclusion th a t there is no reason w hy the 
p la in tiffs  should no t recover salvage from  the 
owners o f the cargo laden on the L a e rte s . The 
on ly  question is w hat is to  be the amount. I  
always feel re luc tan t to  make a la rge award 
in  a case o f th is  sort. I  have a sort o f fee ling— I  
do no t know  w hether i t  is  a ra tio n a l one— th a t I  
w ou ld  ra th e r no t g ive them  any aw ard a t a ll. 
However, hav ing  regard  to  the circumstances 
o f th is  case, especially the value of the  cargo 
salved, I  shall make an aw ard of 1200?., 50?. to  
the  master, 250?. to  the  crew, and the  rest to  the  
owners.

S o lic ito rs  fo r  the p la in tiffs , P r i tc h a r d  and Sons.
S olic ito rs  fo r  the defendants, W a lto n s , B u b b , 

and Joh nson .

T u e sd a y , J u ly  12, 1887.
(Before B utt , J.)
T he  V iv ie n n e , (a)

A c t io n  o f  re s t ra in t— B a i l  bond— C a n c e lla t io n —  
S u re tie s .

W h e re  a  b a i l  bond  has been g iv e n  i n  a n  a c t io n  o f  
re s t ra in t  h o ld in g  the su re ties  l ia b le  so lo n g  as the 
s h ip  does n o t sa fe ly  r e tu r n  to  a  p o r t  w i t h in  the  
ju r is d ic t io n  f r o m  as m a n y  voyages as she s h a ll  
s a i l  u p o n  before n o tice  s h a ll have been g iv e n  to  
the  d e fe n d a n ts  by  the p la in t i f f s  th a t the y  w i th 
d ra w  th e ir  c la im  f o r  s e c u r ity , the  c o u r t w i l l ,  
u p o n  its  be ing  show n th a t the ow ne rs  o n  whose  
b e h a lf the bond w a s  g ive n  have ceased to be 
ow ners , ca n ce l the bo nd  a n d  re lease the  su re ties  

f r o m  l i a b i l i t y  th e re u n d e r u p o n  the  g ro u n d  th a t  
i t  ne ve r w a s  in te n d e d  th a t  th e y  s h o u ld  re m a in  
l ia b le  f o r  a l l  t im e  w hoever m ig h t  be the ow ners. 

T his was a summons (adjourned in to  court) by 
the  defendants in  an action o f re s tra in t ca lling  
on the p la in tiffs  to  show cause w h y  the b a il bond 
the re in  should no t be cancelled, and the sureties to 
such bond released fro m  a ll l ia b i l ity  thereunder.

The action was in s titu te d  in  A ug . 1885 by the 
owners o f tw elve s ix ty - fo u rth  shares in  the steam
ship V iv ie n n e , and was defended by the  owners 
o f th ir ty -n in e  s ix ty - fc u rth  shares.

The ship was arrested, and in  order to  obtain 
her release the  fo llo w in g  b a il bond was g iven in  
Oct. 1885 on behalf o f the  defendants:

Whereas an action has been commenced in  the H igh 
Court o f Justice on behalf of W illiam  Stuart, Robert 
Easthorpe, John Cuthbert, A rth u r Daniel Jones, and 
W . Sultan Eccles, against Messrs. Hooper, Campbell, 
and Co., and the remaining owners of the s.s. Vivienne 
and fre ight. Now therefore we, Frederick James 
B u rt, o f No. 72, C ornh illl, in  the c ity  of London, gentle
man, and W illiam  Newall, o f 14, A rlington-street, in 
the county of Middlesex, gentleman, hereby jo in tly  and 
severally submit ourselves to the ju risd ic tion  of the

(a ) Reported by J. P. A sp in a ll  and Butłeb  A sp in a ll , EsqrB.,
Barrieters-at-Law.

said court, and consent tha t, i f  the aforesaid steamship 
Vivienne shall not safely return  to  a port w ith in  the 
ju risd ic tion  of th is  honourable court from  as many 
voyages as she shall sail upon before notice shall have 
been given to  the defendants by the p la in tiffs th a t they 
w ithdraw  the ir claim  fo r security fo r the value of the ir 
shares in  the said steamship, execution may issue fo rth  
against us, our heirs, executors, and administrators, 
good and chattels, fo r a sum not exceeding three thousand 
pounds, being the value of the p la in tiffs ’ shares in  the 
said steamship.

The defendants filed the fo llow ing  a ffidav it in  
support o f the  summons :

I ,  Edward Grmme Gibson, of No. 21, Leadenhall- 
street, in  the c ity  of London, one of tho firm  of Thomas 
Cooper and Co., of the same place, solicitors fo r the 
defendants, the remaining owners of the said steamship 
Vivienne, make oath and say as follows :

1. This action was commenced on the 14th day of 
Aug. 1885, at the su it of tho above-named p la in tiffs , who 
were a t such time collectively owners of twelve sixty- 
fourth  shares in  the above-named steamship.

2. The above-named steamship had been up to the 11th 
day of Aug. managed by the said John Cuthbert (one of 
the p la in tiffs), bu t on or about th a t date the manage
ment had been transferred by the owners of th irty -n ine  
six ty-fourth  shares in  the vessel to  the defendants 
Hooper, Campbell, and Co., who were appointed managers 
in  lieu of the said Cuthbert. The said Hooper, Camp
bell, and Co. were not then, and never had been owners 
of any shares in  the said steamship.

3. In  order to  obtain the release of the Vivienne, 
which had been arrested by the p la in tiffs, an under
taking to  pu t in  ba il fo r the p la in tiffs ’ shares was given 
by Messrs. Ingledew and Co., o f Cardiff, who were 
instructed by the said Hooper, Campbell, and Co. to  
act as the p la in tiffs ’ solicitors, b u t who ceased to act as 
such solicitors on or about Sept. 18, 1885.

4. On the 27th day of Oct. 1885, to  comply w ith  the 
said undertaking, a bail bond fo r 3000?. was filed and 
du ly  executed by Frederick James B u rt and W illiam  
Newall, therein described. The said Frederick James 
B u rt and W illiam  Newall became such sureties a t the 
request of Messrs. V iv ian  Gray and Co., who owned 
five shares in  tho said ship, and who represented the 
owners of the said th irty-n ine  s ix ty-fourth  shares, who 
had appointed tho said Hooper, Campbell, and Co. to  
be managers of the said steamship, and the said Frederick 
James B u rt himself owned five shares.

5. As the Vivienne was expected to be employed on 
short voyages w ith  a view to prevent the necessity of 
the great expense consequent on repeated arrests of the 
vessel, the said ba il bond was not confined to the safe 
return  of the ship from  a single voyage, but i t  was 
never intended by the ba il th a t they Bhould remain 
permanently liable fo r the value of the shares of the 
p la intiffs, or th a t they should remain so liable after 
V iv ian  Gray and Co. and the ir friends had ceased to 
be interested in  the said ship, or the same had ceased 
to  be managed by the said Hooper, Campbell, and Co.

6. I  am informed and believe th a t the said steamship 
Vivienne arrived in  Cardiff on the h igh t of Thursday, 
Ju ly  7th, and is expected to complete her discharge on 
Saturday, the ffth inst., and to sail again on Monday, 
11th inst.

7. I  am informed and believe th a t since the said 
vessel was last w ith in  the ju risd ic tion  of th is  honourable 
court a t least th ir ty , i f  not more, s ixty-fourth shares 
in  the vessel out of the th irty -n ine  s ix ty -fou rth  shares 
represented by the said V iv ian  Gray, and Co., have been 
sold and transferred by the ir owners together w ith  the 
beneficial in terest thereof to  other persons, and th a t 
the said V iv ian  Gray and Co. and the ir friends, have no 
longer any interest in the said ship, and the manage
ment thereof has been la te ly transferred by the new 
owners from the said Hooper, Campbell, and Co. to  
other managers of whose names I  am quite ignorant.

8. The said John Cuthbert, who I  am informed 
acquired the shares of some of the above-named p la in
tiffs , and who acts fo r them, has been several times 
informed th a t the said sureties seek to be relieved from  
the ir ba il, and has offered to  consent thereto on the 
defendants paying Mm largo sums of money in  respect 
of his management, which they dispute th a t he is entitled 
to receive.
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The fo llow ing  a ffidav it was filed  in  opposition 
by the  p la in t if fs :

I,  John Cuthbert, of Cardiff, in  the county of 
Glamorgan, coal merchant and ship broker, make oath 
and say:

1. Ia m  one of the above-named p la in tiffs , and from 
the tim e when the Vivienne was b u ilt, v iz., in  the 
year 1880, up to the 11th Aug. 1885, I  was respectively 
the owner and the managing owner of the steamship 
Vivienne.

2. I  have read a copy of an affidavit purporting to 
have been sworn herein on the 8th day of Ju ly  inst., by 
Edward Graeme Gibson, the solic itor fo r the defendants, 
and in  reply thereto say th a t I  and my co-plaintiffs 
always owned not less than seventeen sixty-fourths of 
the steamship Vivienne.

3. I t  is not true  to state th a t the said Messrs. Hooper, 
Campbell, and Co. never were owners of any share in  
the steamship Vivienne. M r. Horatio  Hooper is the 
registered managing owner, and is owner of one sixty- 
fou rth  of the said Vivienne, and has been so fo r some 
considerable time, as appears by the register a t the 
Customs House, Cardiff.

4. I t  is untrue to state th a t Messrs. V iv ian Gray 
and Co. represented th irty -th ree  sixty-fourths of the 
Vivienne. They only represented and acted fo r twenty- 
seven sixty-fourths, which included the ir own shares.

5. Messrs. Hooper, Campbell, and Co. are s t i l l  the 
managing owners of the ship Vivienne.

6. I t  is untrue to state th a t I  have acquired my shares 
in  the ship Vivienne since the date of the w r it  in  th is 
action. Some time previous to the 11th Aug. 1885 I

urchased back the shares of M r. A rth u r D avid Jones, 
u t the transfer was not registered u n til a fter the date 

of the w r it  in  th is  action. I  always acted w ith  my 
partners, not fo r them.

J . 0 .  B a rn e s , fo r  the  defendants and sureties, in  
support o f the m otion, a fte r s ta ting  the facts, 
was stopped by the  C ourt.

J . P . A s p in a l l ,  fo r  the  p la in tiffs , co n tra .— The 
cou rt should dism iss th is  m otion. [B utt, J.—  
W h yp  I t  never could have been in tended th a t 
th is  bond should be in  force fo r  a ll t im e .] The 
bond in  te rm s says so. [B utt, J.— I  ca ll i t  
pe rfec tly  m onstrous to  say th a t these sureties 
are to  rem ain always liab le  a fte r the  persons fo r  
whom  they  have gone sure ty have ceased to  be 
owners.] I f  the cou rt cancels the bond, the 
p la in tiffs  w i l l  be le ft  w ith o u t any security, and 
the  ship m ay be a t once sent ou t of the  ju r is 
d ic tion . The defendants ough t to  be made to 
g ive  an un de rta k ing  not to  send the ship away 
u n t il the  p la in tiffs  have had an op po rtu n ity  of 
a rres ting  her in  another action.

B utt, J.— W h a t I  w i l l  do is th is . I  o rder the 
bond to  be cancelled w ith in  three days unless i t  
be made to  appear to  the re g is tra r th a t the ship 
has le ft C a rd iff, and th a t the  p la in tiffs  have had 
no op p o rtu n ity  o f a rres ting  her. I n  th a t event 
the bond is to  rem ain in  force u n t il the vessel 
re tu rns  to  the U n ite d  K ingdom . I f  the  bond is 
cancelled w ith in  the  three days the  defendants 
are to pay the costs o f th is  m otion. I f  not, costs 
are to  be reserved, w ith  lib e r ty  to  apply.

Solicitors for the plaintiffs, C la rk s o n , G re e n w e ll, 
and W yles.

Solicitors for the defendants, T h o m a s  C ooper 
and Co.

F r id a y ,  M a y  20, 1887.
(Before the  B ig h t  H on. S ir  J ames H annen , 

assisted by T r in it y  M asters.)
T he T heteord. (a)

C o llis io n — Vessel c ro ss in g  r iv e r  — T y n e  N a v ig a t io n  
B u ie s , a r ts . 19, 20, 22.

T h e  d u ty  im po sed  by a r t .  22 o f  the B u ie s  f o r  the  
N a v ig a t io n  o f  the B iv e r  T y n e  u p o n  vessels 
cross ing  the r iv e r  n o t to cause o b s tru c tio n , in ju r y ,  
o r  da m age  to  o th e r vessels, does n o t re q u ire  them  
i n  a n y  event to  get o u t o f  the w a y  o f  vessels 
g o in g  u p  o r  do ivn , a n d  the y  a re  a t  l ib e r ty  w h e n  
cross ing  a t  a  p ro p e r  t im e  a n d  i n  a  p ro p e r  m a n n e r  
to  do  so a t  such tim e s  as m a y  be con ve n ie n t to 
themselves, a n d  vessels p roceed ing  u p  a n d  d o w n  
m u s t ta ke  the  o r d in a r y  p re c a u t io n s  to a v o id  
c o llis io n  w i th  c ross ing  vessels.

T his  was a co llis ion  action i n  re m  in s titu te d  
by  the owners o f the barque A llo n b y  against the 
owners of the  steamship T h e tfo rd  to  recover 
damages occasioned by  a co llis ion  between these 
tw o vessels.

The co llis ion  occurred about 2.15 p.m. on the  
24th Dec. 1886 in  the r iv e r  Tyne.

The facts alleged on behalf o f  the  p la in tiffs  
were as fo llo w s :

Between 2 and 2.15 p.m. on the  24th Deo. 1886 
the barque A llo n b y ,  of 1400 tons reg ister, hav ing  
loaded a general cargo a t S m ith ’s Buoys, on th (e 
n o rth  side of the r iv e r  Tyne a t N o rth  Shields, 
was proceeding to  sea in  tow  o f the  steam -tug 
S e lin a .

A t  th is  tim e  the A llo n b y ,  w h ich  had s h o rtly  
before le ft her moorings on the  n o rth  side o f the 
r iv e r, and had crossed under a starboard helm , in  
tow  of the  S e lin a , in  o rder to  proceed down the 
r iv e r  on the  south side, was s tra ig h ten ing  down 
the r iv e r, proceeding a t the speed of about one 
kno t per hour, a t a distance of t h ir t y  to  f i f ty  
yards from  the tie rs  on the  south side. In  these 
circumstances a steamship, w h ich  proved to  be 
the T h e tfo rd , was observed by  those on board the 
A llo n b y  com ing down the r iv e r  a t a distance of 
500 to  600 yards off, and on the A l lo n b y ’s s ta r
board beam. Two sho rt blasts were blown on 
the steam w h is tle  of the  S e lin a  to  ind ica te  th a t 
the A llo n b y  was being rounded under a starboard 
helm. The T h e tfo rd , however, proceeded a t the 
ra te  o f from  fo u r to  five  knots an hour, a t f irs t  
as i f  to  pass between the bows of the  A llo n b y  and 
the south tie r, b u t sh o rtly  a fte rw ards she s ta r
boarded her helm, apparently to  go under the  
stern o f the  A llo n b y ,  and, a lthough ha iled  by  
those on board the  A llo n b y  to  stop and reverse, 
the T h e tfo rd  came on, and w ith  her stem s truck  
the starboard side of the  A llo n b y  abreast the 
m ain  r ig g in g .

The facts alleged on beha lf of the defendants 
were as fo llo w s :

A t  about 2.15 p.m. on the 24th Dec., the  T h e tfo rd , 
a steamship o f 866 tons reg ister, laden w ith  coals, 
was proceeding down the south side o f the r iv e r  
Tyne, on a voyage fro m  Ja rrow  to  London, and 
was m aking about three to  fo u r knots th rou gh  
the water. In  these circumstances those on board 
the T h e tfo rd  observed the barque A llo n b y  about 
300 yards d is tant, and about fo u r po in ts on the 
p o rt bow, heading across the r iv e r  to  the south
(a ) Reported by J. P. A sp in a ll  and B otlbb A spinall, Esqrs.,

Barristers-at-Law.
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shore, and com ing away from  the tie rs  on the 
n o rth  side w ith  a tu g  on her p o rt bow t ry in g  to  
tow  her head down rive r. V e ry  soon afte rw ards 
i t  was seen th a t the A llo n b y ,  instead of go ing 
head down, was com ing across the  r ive r. There
upon the engines of the  T h e tfo rd  were stopped 
and reversed fu l l  speed astern. The A llo n b y ,  
however, continued to  come across to  the south 
side, and sh o rtly  a fterwards, w ith  her starboard 
side, came in to  co llis ion  w ith  the stem o f the 
T h e tfo rd .

The defendants also alleged th a t the A llo n b y  
was b rough t away from  the tie rs , and got under 
w&y, at an im proper tim e, hav ing  regard to  the 
tra ffic  in  the r iv e r ; th a t she crossed the r iv e r  
a t an im proper tim e, having regard to  the said 
t ra f f ic ; and th a t p roper measures were not d u ly  
o r in  due tim e  taken to  get the head o f the A llo n b y  
down rive r, and th a t she was im p rope rly  allowed 
to  go too fa r over to the  southward.

The fo llow ing  sa iling  regulations were re ferred 
to, and are m ateria l to  the  decis ion :

The Tyne Improvement Commission Bye-laws.
A rt. 19. Every vessel under weigh shall when pro

ceeding seaward bo kept to the south of mid-channel, 
and when proceeding inward from sea or up the river to 
the north of mid-channel, so that in either case such 
vessel shall w ith a port helm always be and be kopt clear 
of any vessel proceeding in the opposite direction.

A rt. 20. Every steam or other vessel (whether 
towing any other vessel or not or being towed) shall, 
unless prevented by stress of weather, be brought into 
the port to the north of mid-channel and be taken out of 
the port to the south of mid-channel.

A rt. 22. Every vessel crossing the river and every 
vessel turning shall be navigated so as not to cause 
obstruction, injury, or damage to any other vessel.

A rt. 28. Every sailing or steam vessel overtaking any 
other vessel shall be kept out of the way of the over
taken vessel, which shall be kept on her course, and no 
obstruction shall be w ilfu lly  caused by the overtaken 
vessel to the passage of the overtaking vessel, and any 
vessel having passed another shall not cross the bows of 
the passed vessel un til at such a distance as w ill not 
necessitate the stopping or easing of the passed vessel 
to avoid a collision.

B -u c h n ill, Q.C. and Joseph W a lto n  fo r  the p la in 
t if fs .— This co llis ion  was solely due to  the  neg li
gent nav iga tion  of the  T h e tfo rd . The T h e tfo rd  
im p rope rly  re lied upon the A llo n b y  keeping out 
o f her way, and recklessly he ld on w ith o u t 
easing the speed. T rue i t  is tha t a rt. 22 requires 
a vessel crossing the  r iv e r  to  be navigated so as 
n o t to  cause obstruction  o r in ju ry  to  other vessels, 
b u t i t  does no t say th a t the crossing vessel is to  
be liab le  fo r  damage solely caused by the neg li
gence of a vessel go ing up o r down the rive r.

S ir  W a lte r  P h i l l im o re  and J . P . A s p in a ll ,  fo r 
the  defendants, c o n tra .■—The collis ion was solely 
due to  the  neglierence o f the  A llo n b y  in  crossing 
th e  r iv e r. The T h e tfo rd  was, in  accordance w ith  
the  rules, being properly  navigated on the south 
side of the  rive r, and she had a r ig h t  to  expect, 
under a rt. 22, th a t the A llo n b y  w ou ld  not be 
b ro ug h t across the r iv e r  so as to become an 
obs truc tion  to  her. She broke a rt. 22, and m ust 
there fore be responsible fo r  the consequences. 
F o r the T h e tfo rd  to  have kept ou t o f the A llo n b y ’8 
way, i t  w ou ld  have been necessary fo r  her to  have 
gone to  the n o rth  o f m id-channel, w h ich  by the 
ru les she is expressly forb idden to  do.

B u c k n i l l ,  Q.C. in  reply.
S ir  J ames H a n n e n .— The f irs t  question tha t 

has to  be considered is, whether there was any

th in g  in  the state of the weather o r the tide  to  
make i t  im proper on the' p a rt of the  A llo n b y  to  
move out fo r  the purpose of being towed down the 
r iv e r. I  am advised th a t there was no th ing 
resu ltin g  from  weather o r tide  to  make i t  im p ru 
dent to  cross the rive r. I  w i l l  next consider the 
question w h ich  has been raised on the Tyne Rules. 
A s  to  tha t, I  am of opin ion th a t they have not the 
m eaning sought to  ne a ttr ib u te d  to them, viz., 
th a t they  make the crossing vessel responsible, 
whatever the circumstances may be, i f  i t  comes in  
contact w ith  another vessel w h ich is on the side 
o f the r iv e r  prescribed fo r its  navigation. T ha t 
would he a most unreasonable construction to g ive 
to the ru le, and i t  is no t a na tu ra l one. There is 
no doubt a ve ry  clear d irection  th a t those vessels 
th a t are go ing down are to keep on the south 
side, and th a t those com ing up are to  keep on the 
n o rth  side. Then ru le  22 provides th a t every 
vessel crossing the r iv e r  is to  do so w ith o u t 
causing obstruction, in ju ry , o r damage to  other 
vessels. That does not mean th a t i f  two vessels 
come in to  collision, the one th a t is crossing is to  
be considered to  blame. Y ou s t i l l  have to  look a t 
the circumstances of the case. Now, th is  vessel 
was no doubt prope rly  endeavouring to  get as 
soon as practicab le to the south side o f the r ive r, 
w h ich  is specified as the  proper side fo r its  nav i
ga tion  down the rive r, and i f  she was do ing th a t 
properly, even though she came in  the  way o f 
another vessel com ing down, she was no t neces
sa rily  an obstruction to  the other vessel. She 
was m erely m aking a leg itim a te  use o f the r ive r. 
In  th is , as in  collisions on land, i t  seems to  me 
th a t the whole r iv e r belongs to  everybody, and 
th a t nobody has the r ig h t  to assert th a t he has 
the exclusive occupation o f the road, whether on 
sea o r land. A l l  depends on the circumstances 
of each case. W hat are the  circumstances of th is  
caseP I t  is said th a t the A llo n b y  ought not to  
have attem pted to  make her passage across the  
r iv e r  at the tim e  and in  the way she did. B u t I  
am advised th a t the mode in  which th is  vessel 
was navigated across the r iv e r  indicates no th ing  
u n s k ilfu l in  the m anner in  w h ich i t  was done. 
Then i t  has been contended on these rules tha t, i f  
any vessel was coming down on its  proper side, 
the  A llo n b y  had no r ig h t to  go across so as to  
prevent th a t vessel con tinu ing  her course. I  am 
of opinion th a t th a t is no t a true  construction of 
the ru le, and i t  is equally opposed to  the views of 
those who assist me as to  the duties of vessels 
under such circumstances. There is some dis
crepancy as to whore the T h e tfo rd  was when the 
A llo n b y  was f irs t  seen; bu t, wherever she was, there 
was then a distance o f about 600 yards between 
the vessels, and the T h e tfo rd  was h igher up the 
r iv e r. W ere the circumstances such th a t i t  was 
reasonable fo r a vessel to endeavour to  cross ? I  
am advised th a t i t  was, and I  am also o f 
op in ion th a t i t  was. L e t us judge by the event 
w hether i t  was o r not. A no the r vessel, the 
K ingsco te , w h ich was ahead of the T h e tfo rd , went 
clear of the A llo n b y ,  bu t she on ly ju s t d id  it .  She 
had to starboard her helm  to  clear her stern o f 
the A llo n b y  even a fte r she had passed her. The 
T h e tfo rd  was a considerable distance behind. True, 
she d id  at some tim e  stop and reverse, and the 
resu lt was th a t the blow was a very s lig h t one; bu t 
the question is, whether th is  manoeuvre ought not 
to  have been done sooner. I  am c learly  o f opinion 
th a t she ought to  have done i t  sooner. She was
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able to  see th a t a vessel was being navigated 
so as to  b r in g  herself on the r ig h t  side of the 
rive r, and she had no r ig h t  to  assume th a t she 
would not get- in to  a position wh ich would make 
i t  necessary fo r  her (the T h e tfo rd ) to  slacken her 
pace. I t  is p la in  w hat m isled her was, firs t, the 
careless and obstinate fo llow ing  of the Kingscot.e ; 
and, secondly, the assumption tha t, because she 
was on the south side of the rive r, she was not 
bound, even fo r  the tem porary purpose o f avoid
in g  a vessel in  fro n t o f her, to go in to  the no rth  
water. T ha t was c learly  the opinion of her p ilo t. 
N o reasonable man, he said, would th in k  of going 
in to  his w rong water. T ha t is, under the c ircum 
stances, an en tire ly  m istaken view  of his duties. 
There is no im pera tive  ru le  of the k ind . I t  m ust 
depend on the circumstances of each case. I t  is 
not denied by the defendants th a t the no rth  of 
the r iv e r  was pe rfectly  clear o f c ra ft, and there 
was no reason, therefore, why, i f  he was deter
m ined to  keep on, seeing th a t the A llo n b y  was 
com ing over to the south shore, he should not 
have starboarded and gone under her stern. I t  
m ig h t have entailed a tem porary delay of a very 
short tim e, b u t there m ust be in  nav iga ting  a 
rive r, ju s t as in  w a lk in g  along the road, a certa in 
am ount o f g ive and take. I  am o f opinion th a t 
the T h e tfo rd  is alone to blame.

Solic ito rs fo r  the p la in tiffs , W ynne , H o lm e , and 
W yn n e , fo r  H .  F o rs h a w  and H a w k in s ,  L iverpool.

Solic ito rs fo r  the defendants, B o tte re ll and 
Roche.

M o n d a y , M a y  23, 1887.
(Before the E ig h t  Hon. S ir  J ames H annen and 

B utt, J.)
T he Sutherland , (a )

C o llis io n  ■—■ C o m p u lso ry  p ilo ta g e  —  E x e m p tio n  — 
L o n d o n  d is t r ic t— T r in i t y  H ouse  o u tp o rt d is tr ic ts  
— M e rc h a n t S h ip p in g  A c t 1854 (17 A  18 V ie t, 
c. 104), s. 379.

A  vessel t ra d in g  f r o m  L iv e rp o o l to  H a m b u rg ,  
w h ic h , i n  consequence o f  a  c o ll is io n , p u ts  in to  the 
p o r t  o f  L o n d o n  f o r  re p a irs , a n d  the n  proceeds  
o n  h e r voyage, is  a  sh ip  t ra d in g  to a  “ p la c e  in  
E u ro p e  n o r th  o f  B o u lo g n e ,”  w i th in  the m e a n in g  
o f  sect. 379 o f  the M e rc h a n t S h ip p in g  A c t 1854, 
a n d  is  the re fo re  exem pt f r o m  co m p u lso ry  p ilo ta g e  
i n  the  L o n d o n  d is tr ic t .

T his was an appeal by the p la in tiffs  in  a collis ion 
action from  a decision o f the judge of the C ity  
of London C ourt, by  wh ich he had held the 
defendants exempt from  lia b ility  on the ground 
of com pulsory pilotage.

The collis ion occurred on the 22nd Dec. 1886, 
in  the Thames, between the p la in tiffs ’ b r ig  the 
K a te  and the defendants’ steamship the S u th e r la n d .

I t  appeared tha t the S u th e r la n d , a steamship 
belonging to  the po rt of London, and owned by 
the L iverpool and H am burg Shipp ing Company, 
le ft  L ive rpoo l in  cargo on the 19th Dec. 1886, fo r 
H am burg. On the 21st Dec. d u rin g  a fog she 
came in to  collis ion w ith  a vessel o ff Dungeness. 
In_ consequence of damage sustained in  the col
lis ion, her captain decided to  pu t in to  London fo r 
repairs. She therefore took a Channel p ilo t, and 
made fo r the Thames, and at Gravesend took a 
r iv e r p ilo t on board. W h ils t under his charge
(a) Reported by J. P. A spinalL  and E utlee  asttnall, Esqrs.,

Barriflters-at-Law.

she on her way up the Thames collided w ith  the  
p la in t if fs ’ b r ig  the K a te . Upon her a rr iv a l in  
London she went in to  dock fo r repairs, where 
her cargo was discharged fo r the purpose o f 
e ffecting the repairs. P a rt o f her cargo was 
carried on to  H am burg in  another ship, the 
rem ainder being taken on in  the S u th e r la n d  a fte r 
she had been repaired.

The owners or the K a te  in s titu te d  the action in  
the C ity  o f London Court. I t  was adm itted th a t 
the collis ion was solely caused by the fa u lt of the 
p ilo t of the S u th e r la n d , and the judge o f the 
C ity  of London C ourt held tha t the defendants 
were not liab le  on the ground tha t the p ilo t was 
in  charge o f th e ir  vessel by compulsion of law.

B y the M erchant Shipp ing A c t 1854 (17 & 18 
Y ic t. c. 104), s. 379 :

The following ships when not carrying passengers 
shall be exempted from compulsory pilotage in the 
London district, and in the T rin ity  House outport 
districts ; that is to say, (1) ships employed in the 
coasting trade of the United Kingdom; (3) ships 
trading to Boulogne, or to any place in Europe north of 
Boulogne.

M y b u rg h , Q.C. and F y k e , fo r the p la in tiffs , in  
support of the appeal.— The learned judge below 
was wrong in  ho ld ing  th a t the S u th e r la n d  was in  
charge of a p ilo t by compulsion of law at the 
tim e  o f the collision. She was a ship tra d in g  to  
a “ place in  Europe no rth  of B o u lo g n e ,w ith in  
the meaning of sect. 379 , 'f the M erchant Ship
p ing A c t 1854, and was therefore exempt from  
compulsory pilotage. W hen the S u th e r la n d  le ft  
L iverpool fo r  H am burg  she was then tra d in g  to  
a place in  Europe no rth  of Boulogne. Inasmuch 
as she on ly  pu t in to  London fo r tem porary 
repairs, and u ltim a te ly  carried on pa rt of her 
cargo to H am burg, she never ceased to  be a vessel 
tra d in g  to H am burg, and is therefore w ith in  the 
exemption. [B utt, J.— M ay i t  not be said tha t, 
though you are w ith in  the words o f the section, 
you are not w ith in  the s p ir it  of the enactment P] 
I f  th a t were so i t  would be im m ateria l, because 
th is  enactment imposes penalties fo r breach of its  
provisions, and therefore the cou rt m ust construe 
the words s tr ic tly . H am burg  was her po rt of 
destination, the po rt to w h ich  she was trad ing  at 
the tim e o f the collision, and to  wh ich she 
u ltim a te ly  traded a fte r being repaired. London 
was no th ing  more than a po rt of distress. B u t 
assume th a t the voyage was term inated at 
London, and is to  be looked upon as a voyage 
from  L iverpoo l to  London, then the S u th e r la n d  
comes w ith in  another exemption, and was a ship 
“  employed in  the coasting trade o f the U n ited  
K ingdom .”

B ru ce , Q.C. and D r. B a ik e s , fo r  the defendants, 
c o n tra .— To comply w ith  the conditions o f the 
exemption the vessel m ust be trad ing  from  the 
London d is tr ic t, o r a T r in ity  House ou tport 
d is tr ic t to Boulogne, or to  a place in  Europe no rth  
of Boulogne. The analogous provisions in  the 
A c t of George 4 (6 Geo. 4, c. 125) c learly  confine 
the exemption to vessels sa iling  from  London. 
[B utt, J.— The la te r A c t was meant to  ca rry  the 
exemption fu rth e r.] B y an O rder in  Council 
dated the 21st Dec. 1871, and made under the 
provisions of the M erchant Shipp ing A c t  1854, 
the exemption is lim ite d  to  vessels “  tra d in g  from  
any po rt o r place in  Great B r ita in  w ith in  the 
London d is tr ic t, o r any o f the T r in ity  House 
ou tport d is tr ic ts .”  [S ir  J ames H an nen .— How
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does th is  O rder in  Council affect the in te rp re 
ta tio n  of the A c t  o f P arliam ent ?] I t  is  also 
contended th a t she was no t w ith in  the  exemption, 
because by p u ttin g  in to  London she tu rned  away 
from  her voyage to  H am burg , and therefore 
ceased to  be tra d in g  to  a place n o rth  o f Boulogne. 
H e r master then d id  no t know w hat his owners 
m ig h t do w ith  her on her a rr iv a l in  London. 
F o r a ll he knew the cargo m ig h t have been'tran- 
shipped, and she m ig h t never have gone to 
H am burg  at all.

M y b u rg h , Q.C. in  rep ly .— There are no words 
con fin ing the exem ption to  vessels tra d in g  from  
the  London d is tr ic t  o r the T r in i ty  House out- 
p o rt d is tric ts . The words are general, and should 
be construed s tr ic t ly .

The P resident (S ir  James Hannen).— I f  the 
po licy  o f the Leg is la tu re  in  g ra n tin g  these 
exemptions were before us there would no 
doubt be great d iff ic u lty  in  a rr iv in g  a t a con
clusion in  th is  case. B u t a ll we have to  do is to 
see  ̂ w hat in te n tio n  is expressed by the words 
w h ich the Leg is la tu re  has used. The f irs t ques
tio n  we have1 to determ ine is, w'hether the words 
used in  the section apply to  any other vessels 
than those w hich s ta rt from  or are proceeding to 
the  London d is tr ic t, o r one o f the T r in ity  House 
ou tpo rt d is tric ts . In  considering th is  question 
no section of the M erchant Shipp ing A cts  has 
been re ferred to  w h ich  leads to  the conclusion 
th a t any l im it  is to  be p u t on the general words 
of the section; and whqn the language of the 
several sub-sections is considered, i t  is impossible 
to  say th a t the construction contended fo r by the 
respondent is correct. The words of the section 
a re : “  The fo llow ing  ships when no t ca rry ing  
passengers shall be exempted from  compulsory 
p ilo tage in  the London d is tr ic t, and in  the T r in ity  
House o u tp o rt d is tr ic ts .”  The reference to  the 
London d is tr ic t and the T r in ity  House ou tpo rt d is
t r ic t ,  is fo r the purpose o f s ta tin g  w hat vessels are 
no t to  be subject to compulsory pilotage. W hen 
we have to determ ine the class o f vessels w h ich 
is to be exempt from  com pulsory pilotage we find  
them  thus described, “  ships employed in  the 
coasting trade o f the U n ited  K ingdom .”  That 
obviously means ships go ing on a coasting voyage 
from  any one p o rt of the U n ited  K ingdom  to 
another. I t  cannot be restric ted  to  vessels 
com ing out or go ing in to  the London d is tr ic t, or 
the T r in ity  House ou tport d is tr ic t. Then there 
come the words, “  ships tra d in g  to  Boulogne, or 
to  any place in  Europe n o rth  of Boulogne.”  I  
can see no reason fo r p u tt in g  any restric ted  con
s tru c tio n  on these general words which we cannot 
p u t on the preceding sub-section. I t  is not 
necessary to  determ ine whether o r not th is  
applies to  fore ign vessels, fo r  we are now dealing 
w ith  an E ng lish  vessel w h ich was proceeding 
from  a po rt in  E ngland to  a po rt in  Europe n o rth  
of Boulogne, and so fa r  th is  case seems to  fa ll 
d ire c tly  w ith in  the words of the sub-section. I f  
we are to  speculate upon the object o f the Legis
la tu re  in  fra m in g  th is  enactment, i t  w ould appear 
th a t the idea was to  g ive certa in  priv ileges to  
certa in  trades, as fo r  instance those engaged in  
the coasting trade. A ga in , vessels wh ich were 
in  the habit of tra d in g  to  places in  the n o rth  of 
Europe were to be exempt, and vessels engaged 
in  b r in g in g  stone the produce o f the Channel 
Islands were exempted by another sub-section.

[A dm .

The question then arises, was th is  vessel tra d in g  
to  a place no rth  o f Boulogne? T ha t she was 
do ing so o r ig in a lly  is beyond a ll dispute, and 
therefore we have to  consider i f  she had ceased 
to  be a vessel so trad ing . She was o rig in a lly  
tra d in g  to  H a m b u rg ; can i t  be said th a t the 
m oment the captain saw some repairs were neces
sary she ceased to be a vessel tra d in g  to 
H am burg?  I t  appears to  me th a t no accident 
can make her lose her p a rticu la r tra d in g  character. 
T ha t is the on ly essential character the Legis- 
tu re  requires. I  agree th a t because a vessel is 
generally engaged in  tra d in g  to  a place no rth  of 
Boulogne she would not be exempt i f  she were 
no t at the tim e  on a voyage of th is  character. 
B u t i f  a vessel is obliged fo r a tem porary purpose 
to  p u t in to  a po rt she does not on th a t account 
cease to  be so trad ing , w hether the po rt be large 
o r small, o r near or fa r. Suppose the S u th e r la n d  
had p u t in to  Ra,msgate and come ou t again 
im m ediate ly, could i t  have been said th a t she lost 
her character o f a vessel tra d in g  to H am burg  ? 
I  therefore base m y decision upon the genera lity  
of the language of the A c t, and ho ld tha t, as the 
S u th e r la n d  was in  m y opin ion tra d in g  to a place 
n o rth  of Boulogne, she wras not bound to  take a 
p ilo t. The decision of the learned judge  m ust 
therefore be reversed, and th is  appeal allowed.

B utt, J.— I  am o f the same opinion. Th is is a 
penal s ta tu te  under w h ich  penalties can be 
imposed fo r breach of these p ilotage regulations. 
The m aster of th is  ship could have been fined by 
a m ag istra te  fo r no t ta k in g  a p ilo t i f  he was 
bound to  take one. I t  is said th a t the words of 
the section do not express en tire ly  a ll tha t is 
m e a n t; b u t in  dealing w ith  a penal enactm ent the 
cou rt m ust construe the words s tr ic tly . I  there
fore have no doubt th a t th is  vessel was a ship 
tra d in g  to a “  place in  Europe no rth  of Boulogne,”  
and tha t her voyage was on ly  tem po ra rily  in te r
rup ted  by p u ttin g  in to  the Thames. I  therefore 
agree th a t th is  appeal m ust be allowed.

S o lic ito rs fo r the p la in tiffs , Low less  and G'o.
S o lic ito rs fo r  the defendants, P a rk e r ,  G a rre tt , 

and P a rk e r .

T h u rs d a y , M a y  26, 1887.
(Before the R ig h t Hon. S ir  J ames H annen, 

assisted by T e in it y  M asters.)
T he Octavia Stella , (a)

D am a ge  to  oyster-beds— N a v ig a b le  r iv e r — P la c e  o f  
a n c h o rin g — D u ty  o f  p i lo t .

A  sh ip  i n  cha rge  o f  a  co m p u lso ry  p i lo t  w as  a t  
h ig h  w a te r  b ro u g h t in to  a n d  an chore d  by the  
p i lo t  in  a  r iv e r  i n  w h ic h  there w ere oyster-beds, 
the existence o f  iv h ic h  w a s  k n o w n  to  the p i lo t .  
T h e  p la c e  w here she w a s  an cho re d  w as  n o t the 
u s u a l a n d  cu s to m a ry  p lace  f o r  vessels o f  h e r size 
a n d  d ra u g h t to a n c h o r in .  A t  low  w a te r  she 
g round ed , a n d  the reby d id  dam age  to  a n  oyste r- 
bed. O n no tice  o f  the  existence o f  the oyster-bed  
be ing  g ive n  to  the. m a s te r he took a l l  reasonab le  
m eans to rem ove h is  s h ip  as sp e e d ily  as possib le. 
I n  a n  a c t io n  by the lessee o f  the oyster-bed  
a g a in s t the sh ip o w n e r a n d  the p i l o t :

H e ld , th.at the act o f  the p i lo t  i n  a n c h o r in g  the  
s h ip  w here  he d id  teas negligence w h ic h  m ade

( a >  Reported by J. P. Aspinali, and Butlbr A spinall , Esqrs ,
Barristers-at-Law.
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h im  lia b le , b u t th a t the s h ip  w as n o t lia b le  
because the m a s te r's  d u ty  on  re ce iv in g  n o tice  o f  the  
existence o f  the oyste r-bed w as  to  talce a l l  reason 
ab le m easures— n o t e x tra o rd in a ry  m easures—  
to  rem ove h is  s h ip , a n d  th is  he h a d  done.

T his was an action fo r damage to  an oyster-bed 
by  the ground ing  thereon o f the Ita lia n  barque 
O c ta v ia  S te lla .

The p la in t if f  was one John Tyacke, the lessee 
o f certa in  oyster-grounds and the owner of the 
oysters thereon, in  H e lfo rd  H arbour, in  the D uchy 
o f Cornwall. The defendants were the owners of 
the barque, and a p ilo t by name "W illiam  Richards, 
who had b rough t the barque in to  the rive r.

I t  appeared th a t sho rtly  before 6 a.m. on 
A ug . 12, 1885, the  O c ta v ia  S te lla , a barque of 
about 500 tons reg ister, laden w ith  cargo, was 
b rought in to  H e lfo rd  H arbour, at about h igh  
water, in  charge of the  p ilo t W illia m  Richards. 
She was then  anchored by the directions o f the 
p ilo t a t a place hierher up the  r iv e r  than was 
usual fo r  seagoing vessels of her size to  be 
anchored. The p ilo t le ft  the vessel a fte r he had 
given orders as to  where the vessel was to  be 
anchored, bu t before his orders were carried out. 
A f te r  the barque was anchored, notice was given 
by  the p la in t if f  to  her master th a t the vessel 
unless removed w ould ground on the  oysters. 
The barque, however, was no t removed u n t il the 
evening o f the  13th, a fte r she had grounded at 
low  water, and done damage to  the oysters.

The defendants de livered separate defences by 
w h ich  they  denied th a t the barque was im p rope rly  
anchored o r allowed to  ground on the  oysters ; 
th a t she was im p rope rly  and neg ligen tly  allowed 
to  rem ain anchored and aground fro m  7 a.m. on 
A ug . 11 t i l l  7 p.m. on A u g  12; th a t the oyster- 
grounds were m arked, o r th a t those in  charge of 
the  ship had any knowledge or notice thereof.

B o th  defences also contained the fo llow ing  
paragraph :

A lte rna tive ly  the defendants say th a t before or at 
the time of the matters complained of in th is  action 
the Octavia Stella was law fu lly  navigating the rive r 
Helford, bound fo r R iver Helford, w ith  a cargo of tim ber 
to  be there discharged; that the said rive r is and was a 
public and common navigable rive r open to the sea, and 
having a free passage in to  and from the same fo r ships 
and other vessels, and th a t the said alleged oyster- 
grounds on which the said ship was anchored and 
grounded as alleged (which is not admitted) were and 
s t i l l  are a part o f the said river, and w ith in  the flow 
and ebb of the sea, and th a t the said rive r and every 
part thereof is a public and common navigable rive r, 
open to a ll persons law fu lly  using the same w ith  the ir 
ships and other vessels to  navigate, sail, pass and 
repass in, upon, through, over, and along the same and 
a ll parts thereof, a t a ll times and at a ll states of the tide 
of the said river, and th a t the anchoring and grounding 
of the said barque were acts done in  the law fu l navi
gation of the said ship in  the said r ive r as aforesaid.

In  the defence of the owners o f the  O c ta v ia  
S te lla  i t  was fu r th e r  a lleged :

The said ship, a t the time she entered the said rive r 
and anchored as aforesaid, was in  charge of a duly 
licensed p ilo t, to  w it, the said defendant W illiam  
Richards, by compulsion of law, and i f  any damage was 
caused as alleged by any person in  charge of the said 
barque, such damage was wholly caused by the negli
gence of the said p ilo t, and not by the defendants the 
owners of the said barque or the ir servants.
_ The fac t th a t oyster-beds existed in  the H e lfo rd  

r iv e r was a m a tte r of common knowledge in  
the neighbourhood, and was known to  the p ilo t, 
bu t there were no buoys o r o ther m arks on the

beds. The p la in t if f  claimed 1001. damages, o r a 
reference to  the re g is tra r and m erchants to  assess 
the am ount o f the damages.

S ir W a lte r  P h ilU m o re  (w ith  h im  L .  E .  Pylce) fo r 
the p la in t if f.— The p la in t if f  is en titled  to  ju d g 
m ent against a ll the  defendants. The p ilo t was 
bound to  moor the O c ta v ia  S te l la  so as no t to  do 
harm  to  the p la in t if f ’s p rope rty , of the existence of 
w h ich  he was w e ll aware. B y  the exercise of 
o rd in a ry  oa,re and prudence he m ig h t have 
anchored the barque elsewhere, and yet in  such a 
position as no t to  inconvenience her in  her user 
of the r iv e r :

The Mayor of Colchester v. Brook, 7 Q. B. 339.
The owners o f the O c ta v ia  S te lla  are also liable 
fo r  the negligence o f the m aster in  no t ta k in g  
proper steps to remove the vessel a fte r he had 
notice of the position o f the oyster-grounds.

B u c k n i l l ,  Q.C. (w ith  h im  J . P . A s p in a l l) fo r  the 
owners of the O c ta v ia  S te lla .— I f  there was any 
negligence i t  was th a t of the p ilo t. The master 
of the O c ta v ia  S te lla  had a legal r ig h t  to  navigate 
th is  r ive r, and the  respons ib ility  o f the proper 
m ooring o f the  barque was on the p ilo t. A s  soon 
as the master knew o f the  existence of the oyster- 
grounds his on ly  d u ty  was to  take a ll reasonable 
measures, rio t ex trao rd inary  measures, to  remove 
his vessel, and th is  he did.

Hon. A . L y t t le to n  fo r  the p la in t if f.— The p ilo t 
had a p r im a  fa c ie  r ig h t  to  anchor the vessel any
where in  the r iv e r. I t  is a pub lic  navigable 
r iv e r, and unless i t  was b ro ug h t to his knowledge 
th a t in  anchoring where he d id  he was about to 
do damage he is under no lia b ility . Though he 
knew  generally of the existence of oyster-beds in  
the rive r, there were no marks wh ich would 
ind ica te  to  h im  exactly where they were. The 
provisions of the Sea Fisheries A c t 1868 seem to  
require the oyster-beds to  be m arked before a 
person dam aging them  can be made liable.

S ir  J ames H annen .— I  am of opin ion th a t the 
p la in t if f  is  en titled  to  recover, bu t on ly  against 
the  p ilo t. The evidence satisfies me th a t M r. 
Tyacke was in  possession o f the fishery over the 
locus i n  quo, and I  am o f opin ion th a t th a t fac t 
was generally known. I t  appears fro m  the ev i
dence o f the p ilo t th a t i t  was known to  h im  th a t 
th is  was an oyster fishery as d is tin c t from  a bank 
upon w h ich  oysters m ay be found and dredged; 
and i t  fu r th e r appears to me th a t he being -a p ilo t 
m ust be taken to  know  o f its  existence, ho ld ing  
h im se lf out as he does to  be a person acquainted 
w ith  the peculiarities o f the  navigation. In  
these circumstances he b rough t the  vessel in to  
th is  estuary where he says he knew there were 
oysters about. Now  he contends th a t he was 
en titled  to make use of th a t pub lic  way fo r the 

urpose of b r in g in g  th is  vessel to  its  de s tina tion ; 
u t th a t contention gives rise to  a num ber o f 

questions. The r ig h ts  o f a ll vessels are no t co
extensive. I t  m ay be. reasonable and r ig h t  th a t 
a sm all vessel should go up to  the fa rthe s t po in t 
she can reach in  order to  g ive the pub lic  the 
benefit of the pub lic  way. B u t the same r ig h t  
does no t exist in  the  case of a la rge vessel, and 
she is no t en titled  under extrao rd inary  c ircum 
stances to  t r y  to  get to  a place where large 
vessels are not accustomed to go, and where there 
is no accommodation fo r  load ing or un loading 
them. This vessel was bound by its  charter-
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p a rty  to  go as near to the place as she could being 
always afloat, and the p ilo t has said th a t th a t was 
w hat he intended to  do. H is  idea was th a t he 
was d ischarg ing the d u ty  imposed on h im  in  
b r in g in g  the vessel to  a place where si: <:• w ould 
s t i l l  be afloat. B u t, instead of b r in g in g  her to  a 
place where she would be afloat, he brought her 
to  a place_ where she w ould be aground. Now, i f  
the O c ta v ia  S te lla  had been a suitable vessel fo r 
na v ig a ting  these upper and shallow waters, and 
in  the course o f her navigation i t  had become 
necessary to  take the ground, th a t would not in  
its e lf  be negligence w h ich  would have made the 
person a llow ing the vessel to  ground liable. H e 
w ould  be en titled  to  say, “  I  was on ly  us ing th is  
passage in  the o rd ina ry  way w ith  prudence, and 
so as not to  in ju re  anybody else except in  so fa r  
as th a t m ig h t be the necessary consequence of 
m y on ly  do ing w hat I  had a r ig h t  to  do.”  B u t 
here the whole state o f th ings is d iffe rent. I  am 
o f op in ion th a t the p ilo t was under no necessity 
to  ground, tha t i t  was an act o f im prudence and 
negligence on the p ilo t ’s p a rt to  ground the 
vessel where he did, and th a t in  do ing so he in ju re d  
the r ig h ts  o f a p riva te  in d iv id u a l which would 
no t have been in ju re d  i f  he had no t been g u ilty  
o f th a t dere lic tion  of du ty . Therefore i t  appears 
to  me th a t he is liable fo r the na tu ra l and 
reasonable consequences o f his act, and hence is 
liab le  fo r  a ll the damage the vessel d id  by 
g ro un d in g  u n t il she could by reasonable exertions 
be go t out o f the position in  which he had p u t her.

The captain was c learly  in  no way to blame 
fo r  the  o rig in a l grounding. H e  was a foreigner, 
and was absolutely igno ran t about th is  in le t. He 
was taken in  by the p ilo t, and his vessel was p u t 
in to  th is  position by the negligence o f the p ilo t. 
I t  was not suggested th a t he was to  blame fo r 
the  f irs t grounding, bu t i t  is said th a t he was to  
blame afterwards fo r not g e ttin g  the ship o ff by 
s lipp ing  the anchor, o r by a llow ing  her to catch 
by the heel as she was sw inging. I f  the vessel 
had taken the ground in  the o rd in a ry  course of 
nav iga tion  from  some accident, i t  m ig h t be th a t 
the p ilo t would no t be liable fo r  the consequences 
o f his act, because undoubtedly the  r iv e r is a 
h igh  road, a h ighway, and I  assume i f  in  the 
ord inary  course o f nav igation  the vessel could 
not get up in  one tide  and anchored and grounded, 
there would be no negligence. B u t in  th is  case 
we m ust have regard to  the fac t th a t the captain, 
by no negligence o f bis own, bu t by the negligence 
o f somebody else fo r  whose acts he was not 
responsible, was b rough t in to  th is  position, and 
he therefore had on ly the d u ty  imposed upon h im  
o f g e ttin g  out of th a t position by reasonable 
efforts. H is  d u ty  was to  extrica te  h im se lf from  
the position in  w h ich he was by the o rd inary  
means of navigation , and he was no t bound to 
take ex trao rd ina ry  measures no t in  the nature 
o f o rd ina ry  navigation, bu t in  the na ture of 
ex tra  exertions, fo r  the purpose of p reventing 
the damage to the oysters. Therefore the ques
tion  I  have pu t to th e 'T r in ity  B re th ren  is, w hether 
they can see in  any o f the acts mentioned any- 
th in g  which the captain d id  which i t  was w rong 
fo r h im  to  do in  the condition o f th ings  in  w h ich  
he was placed by the conduct of the p ilo t. They 
te ll me th a t they can see no th ing  blam eworthy on 
his pa rt, and tha t the best th a t could be done was 
done under the circumstances. W ith  regard to 
s lipp ing  the anchor, I  am advised th a t th a t w ould
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have been a hazardous and im proper th in g  to  
do, and I  th in k  i t  unreasonable in  the c ircum 
stances th a t the captain should have exposed his 
vessel to  any risks  by so doing. I  th in k  i t  
unreasonable to expect h im  to  in cu r th a t r is k  fo r 
the reason th a t by rem a in ing  there he would do 
damage to  the oysters. The same rem ark applies 
to  the sw inging. W h a t he d id  was in  the o rd in a ry  
course of navigation  under the circumstances in  
w h ich  he was placed, and no th in g  m ore was to  
be requ ired of him . I  am therefore o f opin ion 
th a t the case is established against the p ilo t, bu t 
no t against the captain. There w i l l  be judgm en t 
against the p ilo t w ith  costs. I  sha ll not g ive the 
shipowners any costs against the p la in tiffs , they 
having raised other defences than th a t o f com
pu lsory pilotage.

S o lic ito rs  fo r the p la in tiff, G regory , B o w c liffe , 
and Go., fo r  J . W . T ya cke , Helston.

Solic ito rs fo r  the owners o f the O c ta v ia  S te lla , 
C la rk s o n , G re enw e ll, and W yles.

S olic ito rs fo r the p ilo t, M e re d ith , R oberts , and 
M il ls ,  fo r  B ro a d  and P o tto w , B ris to l.

uptemr fa r t of Im itate .
COURT OF APPEAL.

T h u rs d a y , M a y  19,1887.
(Before L o rd  E sher, M.R., P ry and L opes, L. JJ.)
Carm ichael and  Co. v. T he L iverpool Sa il in g  

Sh ip  Owners’ M utual I ndem nity  A ssocia
tion . (a )

M a r in e  in s u ra n c e — M u tu a l In d e m n ity  A s s o c ia tio n  
D am a ge  to cargo by “  im p ro p e r  n a v ig a t io n  ”  
N e g lig e n ce — L o a d in g  p o r t  in e f f ic ie n tly  closed.

T h e  m em bers o f  the d e fe n d a n t a sso c ia tio n  agreed to  
in d e m n ify  one a n o th e r a g a in s t (in te r  a l ia )  “  loss  
o r  dam age o f  o r to a n y  goods o r  m e rch a n d ise  
caused by im p ro p e r  n a v ig a t io n  o f  the s h ip .”  The  
p la in t i f f s ,  mem bers o f  the a sso c ia tio n , neglected  
to  e ff ic ie n tly  close a  lo a d in g  p o r t  i n  the s ide  o f  
th e ir  vessel, so th a t the cargo  w a s  da m a g e d  by  
sea -w a te r, w h ic h  leake d  in  d u r in g  the voyage, b u t 
the leak  d id  n o t en d a n g e r o r  im pe de  the n a v ig a 
t io n  o f  the sh ip .

T h e  ac t o f  negligence occu rred  before the co m p le tion  
o f  the  lo a d in g .

H e ld  {a f f irm in g  the ju d g m e n t  o f  the  Q ueen’s B ench  
D iv is io n ), th a t the  dam age w as  “  caused by im 
p ro p e r  n a v ig a t io n  o f  the  s h ip ’ ’ w i t h in  the m e a ti-  
Lng o f  the a r tic le s  o f  a s s o c ia tio n  o f  the de fen 
d a n ts .

ih is  was an appeal from  a judgm en t of the 
Queen’s Bench D iv is ion  (S m ith  and W ills , JJ.), 
reported in  6 Asp. M ar. Law  Cas. 130; 19 Q. B. 
D iv . 242; 56 L . T. Rep. N . S. 863.

A  special case had been stated fo r the op in ion of 
the court, w h ich  is fu l ly  set out in  the report of 
the case in  the cou rt below. The m ateria l facts 
were as follows :—

The p la in tiffs  were the owners o f an iro n  sail
in g  ship, called the A rg o , w h ich  was entered on 
the books of the defendant association, w h ich was 
an association o f sa iling  ship owners, who agreed 
to  in de m n ify  each other under th e ir  rules and

(a) Reported by A. A. H opkins, Esq., iJarm tor-ut-Law ,
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artic les against losses, damages, and expenses 
fo r which any of them m ig h t be liable in  respect 
o f any ship du ly  entered on the books of the 
association, a ris ing  from  or occasioned by 
(amongst o ther m atters) any loss or damage of 
o r to any goods o r merchandise “  caused by im 
proper navigation of the ship ca rry ing  the goods 
o r merchandise or o f any o ther ship (but no t from  
damage caused by bad stowage).”

In  Oct. 1882 a cargo of wheat in  bags was 
shipped in  the A rg o  at San Francisco, and carried 
to  and discharged at L iverpoo l. The voyage was 
perform ed in  the o rd inary  manner, and in  
safety in  a ll respects save as here inafter described. 
The wheat, on being discharged a t L iverpool, was 
found to  be damaged by salt water, and i t  was 
adm itted, fo r  the purposes of th is  case, th a t the 
water go t in to  the ship and cargo in  the manner 
here inafter described.

The cargo was in  pa rt taken on board th rough  
an opening o r po rt made fo r  the purpose in  the 
side of the ship above the ’tween decks. W hen 
pa rt of the wheat was on board, and before the 
load ing was completed, th is  opening was closed 
in  the o rd in a ry  way by means of an iro n  door or 
shu tte r f itte d  fo r  the purpose in  the outside of the 
ship on hinges, and made fast, when shut, by 
bolts passing th rou gh  iro n  bars on the inside_ of 
the ship and screwed up by nuts. The jo in t 
between the ship ’s side and the overlapping flange 
o f the door was made t ig h t  by smearing the flange 
w ith  a m ix tu re  o f w h ite  or red lead and o il before 
the  door was shut.

The p o rt th rou gh  w hich the cargo was taken on 
the voyage in  question was not e ffic ien tly  closed, 
the jo in t  abovementioned no t being perfectly  
t ig h t, and as the po rt was below the water line 
some w ater leaked in . I t  was adm itted, fo r  the 
purposes o f the case, th a t the defect in  the jo in t 
was due to negligence on the pa rt of the persons 
employed by the p la in tiffs . The w ate r which 
thus leaked in  damaged p a rt of the cargo in  the 
lower hold, and the p la in tiffs  in  consequence 
became liab le  to  pay and paid 4501. compensation 
to  the owners in  respect of the damage, and they 
biso in cu rred  expenses am ounting to  75l. os. ¿a. 
in  connection w ith  the claims o f the cargo 
owners. _ .

The leak d id  no t endanger the ship, nor d id  i t  
h inder o r impede the navigation of her on tne 
course of her voyage.

The question fo r the opinion of the court was, 
whether the p la in tiffs  were under the rules and 
artic les en title d  to  be indem nified by the defen
dants in  respect of the compensation so paid. Jtis in  respi 

p la in tiffs:s were so_______________en titled  judgm en t was to
he entered fo r  them  fo r 525Z. 5s. 2d. ; i f  they were 
not, judgm ent was to  be entered to r the 
defendants.

The Queen’s Bench D iv is ion  gave judgm ent m  
favour o f the p la in tiffs .

The defendants appealed.
Cohen, Q.C. and M c C o ll, fo r  the defendants, 

repeated the  arguments used in  the court below. 
They c ited  , , ,

Good v. The London Steamship O w n e rs  Mutual 
Protedinq Association, L. Rep. 6 C. P. ;

Steel v. The State Line Steamship Company, 
37 L T. Rep. N. S. 333; 3 Asp. Mar. Law Cas. 
516 ; 3 App. Cas. 72 ; , . _

Tattersall v The National Steamship Company 
Limited, 50 L. T. Rep. N. S.299 ; 5 Asp. Mar. 
Law Cas. 206 ; 12 Q. B. Div. 297 ;

VOL. V I . ,  N . S.

Hayn, Roman, and Co. v. Culliford and Clark, 40
L. T. Rep. N. S. 536; 4 Asp. Mar. Law Cas. 128;
4 C. P. Div. 182;

Lawrie v. Douglas, 16 M. & W. 746;
The Warkworth, 51 L. T. Rep. N. S. 558; 5 Asp.

Mar. Law Cas. 326 ; 9 P. Div. 145.
B u c k n i l l ,  Q.C. and A s p in a l l ,  fo r the p la in tiffs , 

were not called on to argue.

L o rd  E sher, M.R.— The question is w hat is the 
tru e  meaning of the  words “  caused by im proper 
navigation P ”  F irs t  of a ll, i t  seems to  me th a t 
those words do not re fe r m erely and s im p ly  to  
im proper navigation w ith  reference to the ship 
herself, bu t also to  im proper navigation, w ith  
reference to  the safety o f the goods in  the 
ship. In  th is  connection, then, w hat is the 
tru e  meaning o f im proper navigation P I  
th in k  tha t those words im p ly  something w ro ng ly  
done or w rong ly  om itted  to be done by the ship
owner o r his servants, fo r  whom he is responsible 
a t some tim e or other. I f  ne ither the shipowner 
nor any servants fo r  whom he is responsible, do 
anyth ing im properly  at any tim e, then I  th in k , no 
lia b il ity  would arise under th is  clause. They 
ought not to  be negligent, bu t i f  they are negligent 
and consequently do som ething which they ought 
not to do or om it som ething they ough t to  do, 
then I  th in k  they would have acted im properly , 
and tha t negligence m ust have some effect upon 
the navigation o f the ship w h ile  she is being 
navigated. I  do not th in k  ' hat im proper naviga
t io n  can exist except w ith  regard to  som ething 
happening w h ile  the ship is be ing navigated. B u t 
then th is  question arises, i f  negligence occurs 
before the navigation of the ship begins, w h ich  
has an effect upon her navigation w h ile  she is 
being navigated, is" th a t or not “  im proper naviga
tio n  ”  w ith in  the meaning of those words P Now, 
I  th in k  you could ha rd ly  find  tw o  greater au thor
ities  upon m ercantile law o r upon the construction 
o f m ercantile documents than W illes, J . and 
Montague Sm ith, J . ; and a lthough I  do no t say 
th a t they have la id  down any b ind ing ru lin g , yet 
I  th in k  we m ay derive great assistance i f  we look 
at the princip les enunciated by them in the case of 
Good v. L o n d o n  S te a m sh ip  O w ners ’ A s s o c ia tio n  
(u b i sup .). I t  is tru e  th a t in  th a t case the words 
are confined to  bad stowage, bu t I  th in k  th a t the  
p rinc ip le  may be easily enunciated w ith  regard to  
something o ther than bad stowage. Supposing 
tha t counsel in  argum ent had pu t his question in  
these terms : “  W ould negligence a ris ing  before 
the commencement o f the voyage be w 'ith in  th is  
deed P ”  Then 1 th in k  those learned judges would 
have answered, “  C erta in ly , i f  th a t negligence 
affected the safe sa iling  o f the ship w ith  regard 
to  the safety of the goods on board d u rin g  the 
voyage.”  I  th in k  th a t would have been a very  
sound answer to  the question. Therefore, i t  
seems to me tha t, i f  negligence occurs before the 
navigation of the ship begins; and tha t negligence 
of the shipowner or his servants has the effect of 
causing the ship d u rin g  her navigation  to be 
unsafely navigated w ith  regard to  the  safety of 
the goods, th a t makes the navigation im proper 
navigation by the  shipowner, o r those fo r whom 
he is liable, w ith in  the  meaning of those words. 
Then the on ly rem a in ing question is whether th is  
case is w ith in  the proposition. Here there was 
negligence before the navigation— not the  voyage, 
because there m ig h t be navigation w ith o u t any 
voyage— commenced; b u t i t  was negligence of the

2 B
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shipowner and of his servants fo r  whom he was 
responsible, and i t  had the effect o f rendering i t  
impossible, unless the  m atter were remedied, to
W n  shlP,Pf°P®r ly> after  her navigation
began, w ith  regard to  the safety o f the goods on

t w i '  Under these c ircumstances, I  th in k  
th a t the damage was caused by im proper naviga- 
t io n  w ith in  the meaning of the rule, and th a t the 
ju dg m en t o f the D iv is iona l C ourt was r ig h t.

h RY, L.J ,— I  am of the same opinion. W e have 
to  construe the words “ im proper navigation of 
th e  ship w ith  reference to  the loss o r damage o f 
the  goods carried by her. The facts sho rtly  are, 
th a t a port-hole in  th is  ship, th rough  w hich a 
p a rt of the cargo had been brought on board, 
was closed before the loading wits completed by 
means of an iro n  door or shutter, bu t th is  door 
was by reason o f the negligence of the p la in tiffs ’ 
servants insu ffic ien tly  closed, so th a t in  the 
course o f the voyage w ater came th rough  and 
in ju re d  the cargo. The question is whether th a t 
is im proper navigation. In  m y judgm ent i t  is. 
I  do no t a ttem pt to define a ll the cases w h ich  
m ay come w ith in  the words “  im proper naviga- 
gation,”  bu t I  th in k  those words as used in  th is  
ru le  include the case o f som ething being neg li
gen tly  om itted  to be done w hich ought to be done 
before the departure o f the  ship in  order .to 
enable her to ca rry  her cargo safely from  po rt to  
po rt, whereby i t  happens th a t the cargo is not 
safely and prope rly  so carried. Now  i t  has been 
argued th a t the words do no t include such a case, 
fo r tw o reasons. F irs t, i t  has been said th a t the 
omission to  do some act m ust take place d u rin g  
the  voyage, because navigation  does not include 
an y th in g  happening outside the voyage. B u t, in  
m y judgm ent, ip is im possible reasonably to 
contend th a t omission to  do a proper act before 
the  commencement o f a voyage, wh ich resu lts in  
had sa iling  and in ju ry  to  the ship d u rin g  the 
course of the voyage, is not im proper navigation. 
Supposing, fo r  instance, th a t a ship’s captain 
om itted  to  take on board a compass, so th a t as a 
consequence the ship lost her way upon the ocean 
and she and her cargo were lost. I  th in k  i t  could 
ha rd ly  be contended th a t in  such a case there 
was no t im proper navigation , even though the 
captain du rin g  the course o f the voyage m ay have 
done eve ry th ing  th a t a man w ith o u t a compass 
could possibly do. Such a case would be an 
instance o f the omission of a proper act before 
the  commencement o f the voyage resu lting  in  
damage d u rin g  the voyage. T ha t was the view  
o f the C ourt of Common Pleas in  the case of 
G ood  v. L o n d o n  S te a m sh ip  O w ners ’ A ss o c ia tio n  
(u b i sup .). They considered the case of bad 
stowage before the commencement of the voyage 
affecting  the sa iling  of the ship d u rin g  the 
voyage, and they though t th a t would be bad 
navigation. N e x t i t  was urged th a t navigation 
on ly  refers to the tra n s it o f the ship th rough  the 
water, w ith ou t regard to  the cargo which she 
carries. I t  may be th a t th a t contention may be 
tru e  in  some cases, b u t i t  seems to me th a t i t  is 
impossible to apply i t  to th is  case in  w h ich  we 
are considering loss and damage to goods caused 
by  im proper navigation. I t  seems to  me th a t 
navigation in  th is  context relates to the carriage 
of the goods by a ship th rough  the water from  
the  te rm in u s  a  quo to  the te rm in u s  a d  quem . A nd  
here again th is  conclusion is confirm ed by  the 
case of Good  v. L o n d o n  S te a m sh ip  O w ners ’ Asso

c ia t io n  (u b i sup.), because the negligence there, 
w h ich was held to  be im proper navigation, was 
not closing a cock w h ich le t in  water to  the in ju ry  
of the cargo, and i t  was not shown, as fa r  as I  
can see, th a t the le tt in g  in  of th a t amount of 
water would have in te rfe red  w ith  the tra n s it of 
the hu ll. I  therefore th in k  th a t the arguments 
fo r  the defendants fa il. The question may be 
approached in  another way. W ha t is proper 
navigation P Can i t  be said th a t propor naviga
tio n  does not include m aking proper preparations 
fo r  navigation P I  should hesitate to  lay  down 
any such princip le . A t  any rate, I  am c learly  of 
opinion, th a t in  th is  case, having regard to  the 
words w h ich  we have to construe, th a t negligent 
omission by the p la in tiffs  has led to im proper 
navigation.

L opes, L .J .— I t  is assumed th a t in  th is  case 
there was no negligence a fte r the commencement 
o f the voyage, and the case depends upon w hat 
is the tru e  construction and meaning o f the 
words “  im proper navigation,”  as used in  th is  

j" m 7  o p t io n ,  im proper navigation in 
cludes the im proper management o f a ship in  
respect of the cargo d u rin g  the voyage. Then i t  
is  said th a t i t  does not include any negligence 
before the  commencement o f the voyage, bu t 
th a t i t  m ust be some act done or om itted  d u rin g  
the voyage. I  cannot adopt th a t view. I  th in k  
th a t negligence before the commencement o f the 
voyage w hich results in  bad management o f the 
ship w ith  respect to  her cargo d u rin g  the voyage 
is im proper navigation w ith in  th is  ru le, a lthough 
the course o f the vessel is in  no way affected. I t  
was adm itted  d u rin g  the argum ent th a t sending 
a ship to  sea w ith o u t a compass would, a lthough 
the negligence happened before the commence
ment of the voyage, come w ith in  the term s of 
th is  ru le  and be im proper navigation. I  can see 
no d is tinc tio n  in  p rinc ip le  between th a t case and 
th is. I  am of op in ion th a t the decision o f the 
cou rt below was r ig h t, and th a t the appeal m ust 
be dismissed.

A p p e a l d ism issed.

Solicitors fo r bo th parties, G re go ry , R ow cliffes , 
and P 0’ ’ H i l l ,  D ic k in s o n , L ig h tb o u n d , and 
D ic k in s o n , L iverpool.

T h u rs d a y , Ju n e  23, 1887.
(Before L o rd  E sher , M.R., L in d le y  and L opes, 

L.JJ.)
L is h m a n  v. Ch r is t ie  an d  Co. (a)

C h a r te r -p a r ty — B i l l  o f  la d in g  conc lus ive  evidence  
o f  q u a n t ity  sh ipped—E s to p p e l.

A  c h a rte r -p a r ty , by w h ic h  the d e fend an ts  cha rte red  
the p la in t i f f 's  sh ip  to c a r ry  a  cargo o f  t im b e r  
f r o m  M em el, p ro v id e d  th a t the sh ip  sh o u ld  there  
lo a d  f r o m  the agents o f  the a ffre ig h te rs  as cus
to m a ry  a  f u l l  cargo o f  f i r  sleepers, th a t the cargo  
shou ld . be b rough t to  a n d  ta ke n  f r o m  a lo n g s id e  
the s h ip  a t m e rch a n ts ’ r is k  a n d  expense, a n a  th a t  
the b i l l  o f  la d in g  sho u ld  be conclus ive  evidence 
a g a in s t the ow ners o f  the q u a n t ity  o f  cargo  
received as th e re in  stated.

W hen  the vessel a r r iv e d  a t  M em e l the c a p ta in  ha d  
n o t seen a  copy o f  the c h a r te r -p a r ty . A c c o rd in g  
to  a  custom  o f  the p o r t ,  c a p ta in s  take  d e liv e ry  
o f  t im b e r a t  t im b e r p o n d s  m ore  th a n  a m ile  u p

(a)  Reported by A. A. HOPKINS, Esq., Barrlater-at-Law.
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the  r iv e r ,  th e  t im b e r  b e in g  th e n  r a f te d  d o ^ n t o  
th e  vessel, th e  expense o f  th e  r a f t i n g  b e in g  
be tw een  th e  s h ip  a n d  th e  s h ip p e r , b u t  th e  tim o e  
b e in g  a t  the  r i s k  o f  th e  s h ip o w n e r . T h e  c a p ta in  
to o k  d e l iv e ry  o f  th e  t im b e r  i n  su ch  u s u a l w a y ,  
the  m a te  g iv in g  re c e ip ts  f o r  th e  U m b e l ® 
t im b e r  p o n d s . T h e  j u r y  fo u n d  th a t  
d id  n o t  a p p ly  to  c h a r te r -p a r t ie s  m  th e  f o  
i n  th is  ease. S o m e  o f  th e  t im b e r  w a s  lo s t m  tne  

p ro ce ss  o f  r a f t in g .  . .
W h e n  th e  c a p ta in  becam e a w a re  o f  the  p i  ov lf \ ° ! f a 

° f  th e  c h a r te r - p a r ty  a n d  o f  the  loss o f  p a r  /  
c a rg o , he d e c lin e d  to  s ig n  b i l ls  o f  b a a in g  
s ta te d  th e  q u a n t i t ie s  o f  t im b e r  s h ip p e  d o  
sam e as  m e n t io n e d  i n  th e  m a te 's  receipts, \  ? 
to  th e  a g e n ts  o f  th e  s h ip p e rs  th a t  a  p o r  i  
been lo s t i n  th e  r a f t i n g  a n d  th a t  he h a  p  
tes ted  be fo re  a  p u b l ic  n o ta r y  i n  respect o f  s u m  
toss, b u t  o n  b e in g  to ld  b y  su ch  a g e n t a n  J  
c le rk  o f  th e  s h ip ’s b ro k e rs  th a t  he w a s  o i 
s ig n ,  he  f i n a l l y  d id  so. T h e  b i l l  o f  lad^ n 3 a tf ed  
t h a t  s u c h  q u a n t i t y  w a s  s h ip p e d  i n  g oo d  o i > 
be d e liv e re d  o n  p a y m e n t o f  f r e ig h t  a n d  a  
c o n d it io n s  as  p e r  c h a r t e r - p a r ty .

S e ld , i n  a n  a c t io n  f o r  b a la n c e  o f  c h a r te re d  / f f W
i n  w h ic h  th e  d e fe n d a n ts  c o u n te r -c la im e d  f o r
s h o r t  d e l iv e ry ,  t h a t  th e  p l a i n t i f f  was_ estoppe ,i o j  
th e  b i l l  o f  la d in g  f r o m  d e n y in g  th a t  i  J  
a m o u n t o f  c a rg o  s ta  te d  th e re in  w a s  s h ip p e d .

T his was an appeal from  a judgm ent 
The p la in t if f  was a shipowner, and ^ r0 ® „c 
a?Iion against the defendants, the char 
t is  vessel, fo r  441. 18*., balance of fre ig h t due 
Under the cha rte r-pa rty . The defendants 
claimed the same sum as damages oi

f t  appeared that, by a charte r-party  umd0 
between the p la in t if fs  agents and the defendant ,

the defendants chartered the p la in tiff 8 v  ;

UJ.AU ¡30,111 <

delivery o f cargo.
I t

hetwe
the deienaants cnarterea m e j,»»...—-  -  • -  . .
carry a cargo of tim be r from  Memel to W ang - 
mouth. The charte r-party  provided - j
v cssel should load from  the agents of 
f r e ig h te r s  as custom ary a fu l l  carS ,
sleepers, th a t the cargo should be tro u g h  _
taken from  alongside the ship at mere „
and expense, and th a t the b ills  of lad ing he
he conclusive evidence against the own ‘ •

of cargo received as stated therein.q u an tity  o f cargo received / “ “^ ^ fre ig h te rs ’ 
th e  vessel was to  he addressed to  tne ire  g 
agents a t the p o rt of loading.■ i accord ing
given of a custom at the po rt of Meme 0f
to which the captains of vessels took del £ aa 
tim ber to  be shipped a t tim be r ponds ra f te^ 
a m ile up the r ive r, the tim ber being raf r in g  
f w n  to^ the vessel, the expense of the ra tt in g  
Joeing d iv ided  between the ship and ?
b? t the tim be r being d u rin g  the process at t

of the shipowner. The ju r y  at the t m i  
found th a t there was such a custom afc 
hu t th a t i t  d id  no t apply to  charter-par 
form  adopted in  th is  case. The cap ty
P la in tiffs  vessel had not seen the charter-pa ty  
when he arrived  at Memel, and 
f  a c le rk of the ship’s brokers th a t h e m u s t ta ^  
de livery of his cargo at the ponds. .\L n d s
b e f o r e ,  sent the mate up to ta^ err  gaVe 
and the mate, a fte r inspecting the t  \  
receipts there fo r a certa in quan tity , anu 
tim ber was then ra fted  down to the vess •

The captain having afterwards s®pu a cop ^  
the charter-party, went to the office of

Co the defendants’ agents at Memel, who were 
also the agents fo r the vendors of the cargo and 
nointed out to  them  tha t by the term s of the 
charter-party the cargo was to be b rough t along
side the ship at m erchant’s r is k  and expense, bu t 
he was there to ld  tha t he m ust take de livery 
according to  the custom of the port, and no th in g  
fu rth e r was then done in  the m atter.

D u rin g  the ra ft in g  to the vessel a qu a n tity  o f 
tim ber was lost, and upon th is  com ing to  the 
knowledge of the captain he made a protest 
before a no tary public m  respect of such loss 
Subsequently the captain attended at the office o f 
Messrs. Fow ler and Co. m  Memel, fo r the purpose 
of s igning h ills  of lading, and Messrs. I  ow ler la id  
before h im  b ills  of lad ing in  which the q u an tity  of 
tim ber shipped was stated to he the same as the 
quan tity  t o w h ic h  the mate had given receipts at 
the tim ber ponds. The captain pointed out th a t 
some tim ber had been lost in  the ra ft in g  and 
B, ,• . j t0 sign M r. Fow ler insisted tha t he 
Should sign, and the c le rk  to  the ship ’s brokers 
also pressid h im  to sign, s ta ting  tha t he had done
a 1 tha t was necessary by no ting  his p ro te s ¡o f the  
foss The captain thereupon signed the b ills  of

la i t ngwaaSsPrproveddtha t a ll the tim be r actua lly  
shipped had been delivered.

Oave J. at the t r ia l gave judgm ent fo r  the 
defendants on the counter-claim , ho ld ing th a t the 
b i l l  of lad ing  was by the term s of the charter- 
p a rty  conclusive as to  tim  qu a n tity  of tim be r
shipped.

The p la in tiff appealed.
Gainsford B ruce , Q.C. and J  L .  W a lto n  fo r  the  

p la in t if f— The defendants re ly  on ly upon the  
in  the charte r-party  w h ich provides th a t 

the statement of the q u a n tity  of tim be r shipped 
in the b ill o f lad ing  shall be conclusive against 
: v,„  shipowner. T ha t prov is ion does no t apply to  
such a case as the present. I t  is in tended to  apply 
to a case where the f u l l  cargo is believed by the 
ranta in  to  be on board, and then i t  is in tended to  
Prevent a ll d ispu tes; bu t in  th is  case everyone 
connected w ith  the shipm ent knew o f the real 
facts ■ the captain made a public protest and gave 
nositive notice to  the agents of t*e  charterers tha t 
a ouan tity  of the tim be r which was to  have been 
shirmed had been lost in  the process o f r a f t in g : 
the nroviso never could have been meant to  have 
anv application to  such a case as th is. There can 
be no estoppel as regards facts known to  both 
iinrties and in  th is  case the defendants are 
re iv ing  upon the estoppel, when i t  was th e ir  
, mints who pressed the captain, m  spite o f his 
8 eo sian the documents upon w hich the

P " l  ariseSs F u rthe r, the b ills"o f lad ing  are 
to be conclusive tha t the goods mentioned there in 
were “  received,”  not “  shipped.”  I t  m ay be con
clusive tha t the mate received th a t am ount a t 
the ponds, bu t no t th a t tha t amount was 
shipped*

Pyman v. Burt, 1 CababiS & Ellis, 207.
Under the circumstances of th is  case, the  p ro 
viso should be ve ry  s tr ic t ly  construed. They 
also cited

Berkley v. Watting, 7 A. & E. 29 ;
Thorman v. Burt, 5 Asp. Mar. LawCas. 563 ; 54 L. T.

Oram v. Norway, 16 L. T. Rep. 0. S. 504; 10 C. B.
665.
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W a d d y , Q.C. and C . C. S cott, fo r  the defendants, 
were not called upon to  argue.

L o rd  Esher, M .R .— This is an action fo r a 
balance of fre ig h t, and the charterers counter
cla im  in  respect of a short de live ry of cargo, and 
they rest th e ir  case upon the charte r-party  and 
the b i l l  of lading, w h ich incorporates the charter- 
pa rty . Inasm uch as a less qu a n tity  o f tim ber 
has been delivered to  the charterers than  is 
m entioned in  the b i l l  of lading, there has p r im d  
fa c ie  been a short de live ry of cargo. Now, the 
shipowner seeks to  prove th a t a sm aller q u a n tity  
than th a t mentioned in  the b ill o f lading was a ll 
th a t was rea lly  shipped, and, i f  he is en titled  to do 
so, he has no doubt shown as a fact th a t such was 
re a lly  the case. I t  was shown th a t there was a 
custom at Memel according to which tim be r to 
be shipped is taken possession o f by  the captain 
a t the tim be r ponds, and the captain is responsible 
fo r  b r in g in g  i t  down to the ship. Upon th is  
cha rte r-pa rty  I  th in k  evidence of tha t custom 
was inadm issible, as i t  is inconsistent w ith  the 
clause which provides th a t the cargo is to be 
b rough t to  and taken from  alongside the ship at 
m erchants’ r is k  and expense; however, the ju ry  
u ltim a te ly  found th a t the custom d id  not apply 
to  charter-parties in  th is  form , and so th is  case is 
to  be dealt w ith  upon the foo ting  th a t the custom 
has no application. T ha t being so, how does the 
m a tte r stand P The captain signed a b ill o f 
lading, w h ich  stated th a t a certa in  q u a n tity  of 
t im b e r had been shipped, w h ich m ust mean tha t 
i t  was delivered to  the  ship and taken on board. 
In  o rd in a ry  circumstances th a t statement w ould 
on ly  be p r im d  fa c ie  evidence against the sh ip
owner of the amount ac tua lly  sh ipped ; i t  would 
no t be conclusive, and the shipowner m ig h t prove 
th a t a less q u a n tity  was ac tua lly  shipped as a 
fact. T ha t is to  say, in  o ther words, th a t the 
statem ent in  the b i l l  o f lad ing would on ly be 
p r im d  fa c ie  evidence, and w ou ld  not operate as 
an estoppel. B u t i t  is common knowledge among 
m ercantile  men engaged in  the tim be r trade, tha t 
disputes are constantly a ris ing  as to  the amount 
o f t im b e r pu t on board. Sometimes i t  is floated 
to  the side of the ship, sometimes i t  is b rought in  
barges. In  the one case there is r is k  of loss from  
the ra fts  ; in  the other case disputes arise about 
the  qu a n tity  pu t on board the barges, and the 
b i l l  o f lad ing is o ften signed w ith o u t any very  
care fu l exam ination of quantities, and the con
sequence is th a t afterwards a d ispute arises, the 
consignee com pla in ing of short deliveries, and 
the shipowner saying he has delivered a ll tha t 
was delivered to  him . I  th in k  i t  is ju s t to  
obviate the inconvenience of these constant dis
putes, and to  make the b i l l  of la d in g  negotiable 
to r  the quantities m entioned there in , th a t such a 
clause as th is  cha rte r-pa rty  contains is inserted. 
The proviso is, th a t a b i l l  of lad ing  shall be con
clusive evidence as against the shipowner of the 
q u a n tity  of cargo received as there in  stated. The 
b i l l  o f lad ing  states the  cargo to have been 
shipped. Now, w hat can be the meaning o f such 
a proviso except to get r id  of the lib e rty  of the 
shipowner to  show th a t a less q u an tity  o f cargo 
was actua lly  p u t on board, and to  make the b il l 
o f lad ing  operate against h im  as an estoppel ? I t  
is a good business proviso fo r  the purpose of 
avo id ing disputes as to  q u a n tity  shipped where 
there is no dishonesty on e ither side. O f course 
i t  w ou ld  not take effect against fraud, because

fraud  overrides a ll such provisoes ; bu t in  th ç  
absence of fraud  i t  is meant to  cover a ll bona  
f id e  mistakes. In  th is  case i t  is not pretended 
tha t there n as any w ant o f bona fid e s , bu t i t  is 
urged th a t there was no m istake, because the 
captain knew and the shippers’ agents knew th a t 
the fu l l  qu a n tity  o f tim be r had not been p u t on 
board the ship. There is no ground here fo r 
assuming th a t the  charterers knew th a t the fu l l  
q u a n tity  was not shipped. The facts seem to 
po in t to  a blunder on the pa rt of the shippers’ 
agents and the ship b roke r’s clerks in  th in k in g  
th a t the custom at Memel applied to  such a 
cha rte r-pa rty  as th is  ; b u t a b lunder is no t a fraud, 
and there was no th ing  in  the nature of fraud  here. 
A s to  the case of F y m a n  v. B u r t  (u b i sup .), I  can 
on ly say th a t I  do not agree w ith  i t  i f  i t  is any
th in g  to  the con tra ry  of w hat we are now decid ing; 
bu t I  do no t know th a t i t  is, because the c ircum 
stances of th a t case seem to  have been very  
d iffe rent from  these. I  th in k  th a t the appeal 
m ust be dismissed.

L indley, L .J .— The question in  th is  case tu rns  
en tire ly  on the tru e  effect of a short clause in  the 
charte r-party , by w h ich  i t  is provided th a t the  
b i l l  of lad ing  shall be conclusive evidence against 
the shipowner o f the qu a n tity  of cargo received 
as stated there in . The reasons fo r the insertion 
of such a clause are to le rab ly  obvious. Now  the 
shipowner wants to  do exactly w hat he has agreed 
not to  do, namely, to  show th a t the ship d id  not 
receive a ll the cargo tha t she is stated in  the  b i l l  
o f lad ing  to  have received. I  cannot see on what 
p rinc ip le  he can do so, except upon proof o f 
fraud  ; b u t here there is no suggestion of fraud. 
The shipowner has agreed to  be bound by the 
statem ent in  the  b i l l  o f lad ing, and his on ly  
answer is th a t in  th is  case the facts show 
p la in ly  tha t a less qu a n tity  was pu t on board.. 
He m ust s tand or fa ll by the statement in  the 
b il l o f lad ing. The whole object of the p ro 
vision in  th is  cha rte r-pa rty  was to  prevent such 
disputes as th is . I  th in k  the appeal m ust be 
dismissed.

L opes, L .J .— I  am o f the same opinion. I t  
seems tha t a ll the cargo m entioned in  the mate’s 
receipts and in  the b i l l  of lad ing  was not shipped, 
some of i t  having been lost in  the tra n s it from  
the tim be r ponds. A  b il l o f lad ing  is generally 
not conclusive evidence o f the qu a n tity  of cargo 
shipped as against the shipowner, bu t i t  is made 
so in  th is  case by the clause in  the charter- 
p a rty  on which reliance is placed by the 
defendants. T ha t prov is ion is a solemn agree» 
m ent between the parties, and is inserted, in  m y 
opinion, fo r  the ve ry  purpose of p reven ting  the 
sort of dispute w h ich  has arisen here, namely, the 
se tting  up of the inaccuracy o f the statem ent in
the b i l l  o f lading. , , , .  . -,B A p p e a l d ism issed.

Solic ito rs fo r  p la in t if f,  Goote and B a l l ,  fo r  11. A . 
A dam son .

Solic ito rs fo r defendants, W ill ia m  Webb.
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HIGH COURT OF JUSTICE.

Q U E E N ’S B E N C H  D IV IS IO N .
M a rc h  11 a n d  30, 1887.

(Before L o rd  Coleridge, C.J., M athew , Cate , 
and Sm it h , JJ.)

R eg. v. Cuming  and  others, (a )

N a v y — N a v a l D is c ip l in e  A c t 1866 (29 8f 30 V ie t, 
c. 109)— D e s e rtio n — R ig h t  o f  o fficer to  re s ig n  
com m iss ion— L e a v in g  s h ip  w ith o u t re s ig n a tio n  
h a v in g  been accepted— A d m ira lty  R e g u la tio n s ,  
160— A rre s t o f  o fficer iv ith o u t w a r ra n t .

W hen  a  com m iss ioned officer accepts a n  a p p o in t 
m ent to serve i n  one o f  H e r  M a je s ty ’s sh ips  in  
com m iss ion , a n d  en ters u p o n  the p e rfo rm a n c e  o f  
h is  d u ties , he sub jects h im s e lf  to the p ro v is io n s  o f  
the N a v y  D is c ip l in e  A c t 1866, a n d  c a n n o t a t  
h is  ow n  w i l l  a n d  p le a su re  re s ig n  h is  a p p o in t
m ent, a n d  m a y  be t r ie d  by c o u r t -m a r t ia l f o r  a n y  
o f  the offences specified i n  the A c t.

Qucere, w he the r the m ere acceptance o f  a  com m iss ion  
w o u ld  o f  i t s e l f  a n d  u n d e r a l l  c ircum stances  
suffice to  b r in g  a n  officer w i th in  the ju r is d ic t io n  
o f  a  c o u r t -m a r t ia l f o r  re fu s in g  to en te r u p o n  a n y  
p a r t ic u la r  service.

A  n a v a l officer “  sub ject to  the N a v y  D is c ip lin e  
A c t 1866,”  w ith in  the m e a n in g  o f  sect. 51, m a y  
a rre s t a n  o ffender a g a in s t the A c t w ith o u t  a  
w a rra n t.

The A d m ir a l t y  re fused  leave to a n  o fficer o f  
one o f  H e r  M a je s ty ’s sh ip s  in  com m iss ion , 
to  re t ire  f r o m  the service, a n d  the reu pon  
the officer, h a v in g  o b ta in e d  p e rm is s io n  to 
go on  shore w hen  the s h ip  w as  a t  S im o n s  
B a y  in  S o u th  A f r ic a ,  w ro te  a  le tte r to  h is  
c a p ta in , in fo rm in g  h im  th a t he re t ire d  f r o m  the  
service, in  accordance w i th  the c o n d it io n s  la id  
d o w n  in  a r t ic le  160 o f  the  A d m ir a l t y  R e g u la tio n s  
a n d  re tu rn e d  h is  com m iss ion . T h e  officer then  
re tu rn e d  to E n g la n d  in  a  m a il  steam er, a n d  
u p o n  h is  a r r iv a l  a t  P ly m o u th  he w as a rres ted  
a n d  ta ke n  on  bo a rd  the f la g s h ip  to a w a it  h is  
t r i a l  by  c o u r t -m a r t ia l f o r  desertion .

H e ld , th a t he h a d  n o  r ig h t  to re s ig n  w ith o u t leave, 
a n d  th a t he w as lia b le  to  be t r ie d  by c o u r t -m a r t ia l 
u n d e r the N a v a l  D is c ip l in e  A c t, 1866.

I his was a ru le  ca lling  upon W illia m  H . Cum ing, 
captain of the flagship R o y a l A d e la id e , and the 
Master-at-arms, to  show cause w hy a w r it  of 
habeas corpus  should not issue directed to  them  
to b ring  up E dw ard Brace T u rv il le  H a ll, in  order 
th a t he m ig h t be discharged from  th e ir  custody. 
L ieu tenant H a ll had been arrested on a charge 
c f desertion, and was in  custody on board the 
flagship a t P lym outh , aw a iting  his t r ia l  by 
cou rt-m a rtia l under the 19th section of the N ava l 
D iscip line A c t 1866 (29 &  30 V ie t. c. 109). In  
1886 L ieu tenan t H a ll had been appointed to  H e r 
M ajesty ’s ship O rontes, w h ich was under orders 
1° sail on Oct. 6, 1886, fo r  a cruise in  the 
southern seas, w h ich  was expected to  term inate 
on A p r i l  27,1887.

In  Sept. 1886, L ieu tenant H a ll applied fo r 
an appointm ent in  the London Salvage Corps, 
and having ascertained th a t the appointm ent 
yo u ld  not be made u n t il Oct. 15, w h ich  was nine 
flays a fte r the date fixed fo r  the sa iling  o f the 
'J ron tes, he w ro te to  the Secretary o f the A d 
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m ira lty , ask ing  to  be placed ou the re tire d  l is t  of 
his rank, or, in  the  event o f th a t being refused, to  
be allowed to  resign his commission as a lieu 
tenant in  the Royal N a v y ; th is  le tte r he le ft  
w ith  his agents in  E ng land w ith  ins tructions fo r  
them  to fo rw a rd  i t  to the A d m ira lty  in  case he 
should be successful in  ob ta in ing  the appo int
ment. H e  was selected by the com m ittee of the 
London Salvage Corps, and thereupon his agents 
forwarded the le tte r to  the A d m ira lty , to which 
a rep ly  was sent on the 3rd Nov., s ta tin g  tha t 
the request contained in  the le tte r could not be 
complied w ith . On the 13th Nov., at G ib ra lta r, 
L ieu tenan t H a ll received a le tte r from  the Com
m ittee  of the London Salvage Corps, in fo rm in g  
h im  o f his appointm ent, and s ta ting  tha t, as they 
understood the O rontes  would re tu rn  to  E ngland 
in . A p r il,  they expected h im  to take up his duties 
a t th a t tim e.

On the 17th Nov. in fo rm a tio n  reached the 
O rontes  by te legram  th a t her cruise was to  be 
extended, so th a t she w ou ld  not re tu rn  to Eng land 
u n t il J u ly  1887, and thereupon L ieu tenant H a ll 
forwarded to the  A d m ira lty  th rou gh  his com
m anding officer a telegram  requesting leave to  
re tire , w h ich request was refused.

On the 1st Eeb. 1887, when the O rontes  was at 
Simons Bay in  South A fr ic a , L ieu tenant H a ll 
obtained perm ission from  his captain to  go to  
Cape Town u n t il the fo llow ing  afternoon, and a t 
4 p.m. the next day he le ft Table Bay fo r 
P lym outh  in  the m ail steamer O ra n tu l ly  C astle , 
b u t before leaving he w rote a le tte r to  his captain 
in  the fo llow ing  term s :

I  have the honour to inform you that, in accordance 
with the conditions laid down in article 160 of the 
Admiralty Regulations, I  retire from the service, and 
I  beg to hand you my commission.

The commission was inclosed in  the le tte r. On 
the a rr iv a l of the O ra n tu l ly  C astle  a t P lym outh, 
L ieu tenant H a ll was arrested by a naval officer, 
w ith o u t a w arrant. A r t ic le  160 of the A d m ira lty  
Regulations 1879 is as fo llows:

I f  any officer shall retire from his employment 
without the sanction of the Admiralty, except on good 
and sufficient reasons, to be judged of by the Ad
miralty, or shall refuse or avoid service, i f  found capable 
of serving, he shall not be allowed to receive half-pay, 
and his name shall be removed from the lis t of officers of 
the Royal Navy.

B y  the N ava l D isc ip line  A c t 1866 (29 &  30 
V ie t. c. 109) i t  is provided as fo llow s :

Sect. 19. Every person subject to this Act who 
shall absent himself from his ship, or from the place 
where his duty requires him to be, with an intention of 
not returning to such ship or place, or who shall at any 
time and under any circumstances, when absent from 
his ship or place of duty, do any act which shows that 
he has an intention of not returning to such ship or 
place, shall be deemed to have deserted, and shall be 
punished accordingly, that is to say:

(1.) I f  he has deserted to the enemy, he shall be 
unished with death, or such other punishment as is 
ereinafter mentioned.
(2.) I f  he has deserted under any other circumstances, 

he shall he punished w ith penal servitude, or such other 
punishment as is hereinafter mentioned; and in every 
such case he shall forfeit all pay, head money, bounty, 
salvage, prize money, and allowances that have been 
earned by him, and all annuities, pensions, gratuities, 
medals, and decorations that may have been granted to 
him, and also all clothes and effects which he may have 
le ft on board the ship, or at the place from which he has 
deserted, unless the tribunal by which he is tried or the 
Admiralty shall otherwise direct.

Sect. 86. In the construction of this Act, unless 
there be something in the context or subject-matter
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repugnant to^or inconsistent with, such construction 
• • • • • ’ Officer' shall mean an officer belonging 
to one of Her Majesiy’s ships, and shall include a 
subordinate and a warrant officer, but shall not extend 
to petty and non-commissioned officers.

Sect. 87. Every person in or belonging to Her 
Majesty’s navy, and borne on the books of any-one of 
Her Majesty’s ships in commission, shall be subjeot to 

,an(  ̂ persons hereby made liable thereto 
shall be triable and punishable under the provisions of 
this Act.

Sect. 50. Every officer in command of a fleet or 
squadron of Her Majesty’s ships, or of one of Her 
Majesty’s Bhips, or the senior officer present at any 
port, may, by warrant under his hand, authorise any 
person to arrest any offender subject to this Act for any 
offenoe against this Act mentioned in such warrant; and 
any such warrant may include the names of more 
persons than one in respect of several offences of the 
same nature; and any person named in any such 
warrant may forthwith, on his apprehension, i f  the 
warrant so directs, be taken on board the ship to which 
he belongs, or some other of Her Majesty’s ships, and 
any person so authorised may use force, if  necessary, 
for the purpose of effecting such apprehension, towards 
any person subject to this Act.

A . S tave le y  H i l l ,  Q.O. (Judge-Advocate o f the 
F leet) and A . T . L a w re n c e  showed cause against 
the  ru le .— The sole question is, whether when 
L ieu tenant H a ll le ft  he was in  the  naval service 
of the Crown, and upon the facts i t  is qu ite clear 
that, he was. H is  name was “  borne on the books 
of one of H e r M ajesty ’s ships in  commission,”  and 
therefore he was subject to  the N ava l D isc ip line  
A c t  1866, and he had been g u ilty  o f desertion. 
There could be no doubt th a t L ieu tenant H a ll 
le ft  the O rontes  under circumstances tha t p la in ly  
showed he had no in te n tio n  of re tu rn in g . I t  
cannot be contended th a t an officer can at any 
moment, and however inconvenient or p re ju d i
c ia l to the service, th row  up his commission and 
leave his ship. I t  was a m a tte r o f v ita l im p o rt
ance to  the State, because, i f  th is  could be done 
by  one officer, i t  m ig h t be done by any num ber 
a t the same tim e, and the State m ig h t be le ft 
defenceless. N o w a rran t is necessary to  enable 
a superior officer to  arrest his in fe r io r  officer on 
a charge of desertion. L ieu tenan t H a ll was 
arrested by order of the Lords Commissioners o f 
the  A d m ira lty .

S ir  H e n ry  Jam es, Q.C. (C h a rle s , Q.C. and
R . H .  S im o n d s  w ith  h im ) in  support of the rule. 
— The case has been argued over ra the r narrow  
grounds. Leave to  re tire  had been refused to 
L ieu tenant H a ll, and he would have lost the 
appointm ent he had obtained i f  he had remained 
on board the O rontes. I  believe the question has 
never arisen before, because leave to resign has 
never been refused. M y  f irs t  contention is, th a t 
under a ll circumstances an officer in  the navy has 
a r ig h t  to re s ig n ; secondly, i f  he has not a r ig h t 
under a ll circumstances, he has under certa in  
c ircum stances; and th ird ly ,  such circumstances 
have arisen in  th is  case. The 160th a rtic le  of 
the  A d m ira lty  Regulations provides th a t i f  an 
officer re tires w ith ou t the sanction of the A d 
m ira lty  he shall not be allowed to receive half-pay, 
and tha t, I  subm it, contemplates his r ig h t  to 
resign w ith o u t leave i f  he chooses to  fo r fe it  h a lf
pay allowance. I f  the contention on the p a rt of 
the Crown is r ig h t, an officer m ay be compelled 
to  rem ain in  the service, o r servitude, o f the 
Crown fo r life ; the c la im  of the Crown is therefore 
fo r  life  service. [S m ith , J.— O nly so long as his 
name remains on the ship’s books.] B u t the I
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Crown can keep his name on the books. I  also 
contend th a t th is  arrest was illeg a l because 
L ieu tenant H a ll was arrested w ith o u t a w a rra n t: 
(29 &  30 V ie t. c. 109, s. 50.)

C u r. ad v . v u lt .

M a rc h  30.— The judgm ent o f the C ourt (Lo rd  
Coleridge, C.J., M athew, Cave, and S m ith  JJ.) 
was delivered by

Sm it h , J. —  H is  Lo rdsh ip  stated the  facts, 
and continued :— The question raised fo r our 
determ ination is one o f great, importance, v iz . 
whether a commissioned officer in  the Royal 
N avy, who has accepted an appointm ent to  serve 
on board one of H e r M ajesty ’s ships, is en titled , 
w ith o u t perm ission from  the A d m ira lty , to resign 
his commission and leave his ship. The Judge- 
Advocate of the Fleet, who showed cause against 
the  rule, contended th a t the officer’s commission 
bound h im  to  serve in  the navy so long as he 
remained f i t  to perfo rm  his d u ty  and the State 
required his services. On the o ther hand, i t  was 
contended fo r the applicant th a t the  commission 
m ig h t be resigned a t any tim e, like  an o rd ina ry  
mandate to one required to  act as an agent, and 
th a t the Crown had no r ig h t  in  tim e of peace to 
con tro l the  lib e rty  of the subject, o r in s is t upon 
the performance of duties from  w hich the officer 
desired to escape. W e are unable to  agree w ith  
e ithe r contention. The cases o f P a rk e r  v. L o rd  
C liv e  (4 B u rr. 2419), and V ertu e  v. L o r d  C live  
(4 B u rr. 2472) w ould seem to  contain a complete 
condemnation of bo th propositions. L o rd  Mans
field, in  de live ring  the considered judgm ent of 
the C ourt, said (4 B u rr . 24221: “  Upon the 
general abstract question we are a ll of opinion 
th a t a m ilita ry  officer in  the service of the Bast 
In d ia  Company has no t a r ig h t  to  resign his com
m ission at a ll times and under any circumstances 
whatsoever whenever he pleases; ”  and d  f o r t i o r i  
we would add, an officer ho ld ing  a commission in  
H e r M a jesty ’s navy. B u t the learned counsel 
fo r L ieu tenant H a ll presented an a lte rna tive  view  
o f the m atter, and insisted tha t, even though the 
commission could not be resigned under a ll c ir 
cumstances, and at the pleasure of the officer, 
s t i l l  his ob liga tion  went no fu r th e r  than to b ind 
h im  to  serve fo r a reasonable tim e and upon 
reasonable terms, and thus tha t he was free, upon 
due notice, and to r such causes and under such 
circumstances as existed in  th is  case, to  leave his 
ship and surrender his commission. The cases 
re lied upon in  support of th is  view  were P a rk e r  
v. L o rd  C live  (4 B u rr. 2419), and V ertu e  y . T jo rd  
C live  (4 B u rr. 2472), above mentioned. These 
were actions in  w h ich officers of the East In d ia  
Company sought to  recover damages fo r having 
been w ro n g fu lly  arrested and brought to  court- 
m a rtia l upon a charge of having th row n  up 
th e ir  commissions w h ile  on active service in  the 
Company’s arm y. The cou rt was called upon to 
determ ine w hat was the na ture o f the engage
m ent between the Company and th e ir  officers, and 
would seem to have r ig h t ly  come to  the conclu
sion th a t th e ir  acceptance of th e ir  commissions 
imposed upon them the ob ligation to  serve as 
officers in  the Ind ian  arm y in  a reasonable 
manner, so as not to  defeat the purpose of th e ir  
employment, and to  subm it themselves to  the 
o rd ina ry  m ilita ry  tr ib u n a l fo r any alleged breach 
of discipline. In  each case the  cou rt-m a rtia l had 
acquitted the officer. I n  the  actions fo r  false
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im prisonm ent the  question whether the  p la in tiffs  
had been g u ilty  of a breach of du ty  was treated 
as one fo r the ju r y ; and, upon a fin d in g  against 
the p la in tiffs , the judgm ent was entered in  each 
case fo r the defendants. These au thorities have 
no d irec t bearing upon th is  anplication.

I t  is not necessary to  deal w ith  the case of 
L ieu tenan t H a ll upon any suggestion of an express 
o r im p lied  contract between h im  and the Crown. 
H is  position seems c learly  defined by the term s of 
the  N ava l D isc ip line  A c t 1866 (29 &  30 Y ic t. 
c. 109). Sect. 19 provides tha t “  E very person 
subject to  th is  A c t who shall absent h im self from  
h is  ship o r from  the place where his d u ty  requires 
h im  to  be w ith  an in te n tio n  of not re tu rn in g  to  
such ship or place, o r who shall a t any tim e and 
under any circumstances, when absent from  his 
ship or place of d u ty  do any act w h ich shows th a t 
he has an in ten tion  of not re tu rn in g  to  such ship 
o r place, shall be deemed to  have deserted, and 
shall be punished accordingly.”  Sect. 86 defines 
the w ord  “ o ffice r”  to mean'“  an officer belonging 
to  one of H e r M ajesty ’s ships ; ”  and sect 87 de
scribes the persons liab le  to the A c t : “  E very  
person in  o r belonging to  H e r M ajesty ’s navy, 
and borne on the books of any one of H e r 
M ajesty ’s ships in  commission, shall be subject to  
th is  A c t.”  L ieu tenant H a ll seems to  us, a t the 
tim e  when he le ft the  ship, w ith o u t a ry  in ten tion  
to  re tu rn , to  come c learly w ith in  these sections. 
H e was an officer o f the Q rontes, whose name was 
borne on the ship ’s books w h ile  the ship was in  
commission. B u t i t  was said th a t when he le ft 
fo r  E ng land ho was no t a person in  o r belonging 
to  H e r M ajesty ’s navy w ith in  sect. 87, because he 
had sent his commission to  his captain, and i t  
was urged th a t every section of the A c t w h ich  in  
term s applies to  “ persons subject to  the A c t,”  
m ust be read as app ly ing  on ly  to those who had 
not so resigned th e ir  commissions. I f  th is  were 
so, every officer o f one of the Queen’s ships m ig h t 
w ith  im p u n ity  abandon the ship whenever he 
pleased. I t  is obvious th a t such a construction 
w ou ld  be fa ta l to  the s p ir it  and object o f the A c t. 
I t  was fu rth e r contended th a t the  persons 
“  liable to the  A c t ”  d id  not include those officers 
who a fte r reasonable notice and under reasonable 
circumstances had resigned th e ir commissions, 
and th a t the A c t, as regards such persons, was 
im perative. B u t th is  mode o f in te rp re tin g  the 
sta tu te  w ould lead to  the consequence th a t i t  
would be always a m a tte r of doubt whether an 
officer who had gone th rough  the fo rm  of resign
in g  his commission was s t i l l  in  the navy o r not. 
I f  his reasons were sufficient, and he was en titled  
to  leave the service, he would not be in  the navy ; 
i f  he were no t in  a position to  resign his commis
sion he would s t i l l  be an officer. H is  superior 
officer woul,d have no means of ju d g in g  as to  the 
sufficiency of the grounds upon which he claimed 
to  resign. I f  the officer were rig h t, he would be 
en titled  to  resist his detention by force, o r to  
b r in g  an action subsequently fo r false im prison
ment. A n d  so, i f  he were brought to a court- 
m a rtia l and im prisoned, he m ig h t in  an action 
against the officers of the cou rt question th e ir  
ju r is d ic tio n , and subm it to  the ju ry  th a t when 
placed under arrest he had ceased to  be an 
officer in  the navy. The d iff ic u lty  and confusion 
th a t th is  mode of in te rp re ta tion  would give rise 
to m ay be illu s tra te d  by reference to  the sections 
of the  A c t w ith  respect to  neglect o f du ty,

m u tin y , and insubordination. A n  officer on board 
one of H e r M ajesty ’s ships in  commission m ig h t 
be g u ilty  of the  m isconduct at w h ich those 
sections are aimed, and be free fro m  punishm ent, 
i f  he could afterwards satis fy  a ju ry  th a t at the 
tim e  when he was alleged to have done w rong he 
had taken a ll reasonable steps fo r  res ign ing h is 
commission. Beference was made to  a rtic le  160 
o f the A d m ira lty  Begulations of 1879, under 
which L ieu tenant H a ll had acted. The regula
tio n  is in  the fo llow ing  term s : “  I f  any officer 
shall re tire  from  his employment w ith o u t the 
sanction of the A d m ira lty , except on good and 
suffic ient reasons, to be judged of by the A d 
m ira lty , o r shall refuse or avoid service, i f  found 
capable of serving, he shall no t be allowed to  
receive half-pay, and his name shall be removed 
from  the lis t  of officers of the Boyal N avy .”  The 
learned counsel fo r L ieu tenant H a ll d id  not re ly  
upon th is  regu la tion  as a ju s tifica tio n  o f o r 
a u th o rity  fo r  the resignation of L ieu tenant H a ll, 
bu t pointed to  i t  in  support of his contention as 
to  the meaning o f the statute. W e are clearly of 
op in ion th a t the regu la tion  m ust be construed 
w ith  the statute, and th a t i t  was no t in tended to 
contro l its  operation. The regulation points out 
w hat may fo llow  upon an officer res ign ing his 
commission w ith o u t such sufficient cause as shall 
sa tis fy  the A d m ira lty , o r where he refuses 
employment offered h im  by the A d m ira lty , and 
his do ing so is not otherwise punishable. I t  is 
no t necessary fo r  us to  decide the ve ry  grave 
question whether the mere acceptance of a com
mission w ould of its e lf and under a ll c ircum 
stances suffice to  b r in g  an officer w ith in  the 
ju r is d ic tio n  of a cou rt-m a rtia l fo r re fus ing to  
enter upon any pa rticu la r service. Some of usy 
as at present advised, are of opin ion w ith  Tates, J., 
in  the  case cited ( V e rtu e  v. L o rd  C live , 4 B u rr, 
p. 2477), tha t i t  w ould not. W e leave the question, 
however, d is tin c tly  open to  be argued and decided 
i f  in  any case hereafter i t  should be necessary to 
decide |it. B u t we are c learly  of opin ion tha t, 
when a commissioned officer accepts an appoint
m ent to  serve in  one o f H e r M ajesty ’s ships in  
commission, and enters upon the performance of 
h is duties, he subjects h im se lf to  the provisions 
of the N avy D isc ip line  A c t, and a t his own w i l l  
and pleasure cannot resign his appointment, and 
m ay be tr ie d  by  cou rt-m a rtia l fo r any o f the 
offences specified in  the A c t. We were urged to 
depart from  the p la in  meaning o f the statute 
because o f the consequences w h ich  i t  was said 
would otherwise resu lt. I t  was argued tha t, i f  
the A c t applied to everyone in  the Koya.1 N avy  
whose name was borne on the books of one of H e r 
M ajesty ’s ships in  commission, the resu lt would 
be th a t the Lords of the A d m ira lty  m ig h t impose 
upon an officer perpetual servitude, by d irec tin g  
his name fo r life  to  rem ain on the ship’s books, 
B u t th is  d iff ic u lty  seems to  us remote and fa r
fetched. The Leg is la ture  cannot have con
tem plated a proceeding so unreasonable and 
en tire ly  u n lik e ly  to  be adopted. W e are not 
disposed, in  order to  escape from  a p e ril so remote 
and improbable, to  adopt an in te rp re ta tion  wh ich 
w ou ld  enta il the consequences above pointed out,
i.e.,. of H e r M ajesty ’s ships in  commission being 
le ft  unofficered and uncommanded, a t the sole 
w i l l  and pleasure of the officers.

A  fu rth e r po in t was made by S ir H e n ry  
James fo r  L ieu tenant H a ll, th a t the arrest o f
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Stephens v . H aeeis and Co. [Q .B . D iv.
L ieutenant H a ll on board the O ra n tu lly  C astle

l l l eSal\ ^ CCOrdinS t0 L ie u te n a n / H a ll’s 
affidavit, which is no t contradicted, he was 
arrested by  a naval officer, who exhibited no 
warrant and who, i t  m ust be taken, had none.
“  E verv ' ?f- thS N aval D isc iPlin e A c t 1866,
oF H? / \ r ffiCer, ?  °T ? raa'nd of a fleet or squadron 
shin» M ajesty s ships, or one of H er M ajesty ’s 
ships or the senior officer present at a po rt
Dersou 'Varran^ under his hand, authorise any 
person to arrest any offender subject to  th£ 
A c t, to r any offence against the A c t mentioned 
m  such w arrant . . . .  and any person

m ' SU°?i T arran t m ay fo rth w ith , on his 
apprehension, i f  the w arran t so directs, be taken 
on board the ship to which he belongs, or some

0 ® ei\  ^ .a3esty s ships.”  The contention 
on .he pa rt of L ieu tenant H a ll is, th a t he could 
°u ‘y  be arrested under such a warrant, and 
tn a t there was no such w a rran t in  th is  case. I t  is 
to  be observed, however, tha t under such a 
w arrant, not m erely a person in  H e r M ajesty ’s 
navy, but any person may make the a rre s t; and 
tu rth e r, tha t, a lthough the, section authorises the 
person named in  the w arrant to  be taken on board 
one of H er M ajesty ’s ships, i t  does not authorise 
his detention on board. Such an au tho rity , i f  i t  
stood alone, would be a very  im perfect in s tru 
ment fo r the b ring ing  to  punishment of offenders 
against the A c t. There is, however, another 
section of the A c t, the 51st, of a fa r  more 
effectual character. B y th a t section, every 
person subject to th a t A c t who shall no t use his 
utm ost endeavours to  detect, apprehend, and 
b rin g  to punishment a ll offenders against tha t 
A c t, and shall not assist the officers appointed fo r 
th a t purpose, shall suffer im prisonm ent o r such 
other punishment as is there inafte r mentioned. 
The words are not “  every person to whom a 
w arran t is directed,”  bu t “  every person subject 
to  the A c t,”  and we th in k  tha t the necessary 
inference is, th a t such a person has power to 
apprehend and b ring  to punishment any offendei 
against th is  A c t, fo r  i t  would be manifestly 
un just to punish a man w ith  im prisonm ent foi 
not doing th a t w h ich he had no power to do 
Moreover, i t  seems to us, looking at the numbei 
and nature of the offences dealt w ith  in  the firs! 
fo rty -five  sections of the A c t, th a t i t  would b( 
qu ite  impossible to m a in ta in  d iscipline on board 
amongst a ship’s crew, i f  no offender could be 
arrested u n t il a w arrant had been obtained fro ir 
the officer in  command of the ship. In  th is  case, 
the arrest was effected by a naval officer. I t  if 
not stated th a t he was not a person subject to the 
Naval D iscip line A c t, and we th in k  we ought not 
upon the facts stated to  us to  in fe r tha t he was 
not so subject, and we in fe r th a t he was. Ever 
i f  we considered the arrest to  have been irre gu la r 
i t  is by no means clear tha t i t  would have been 
our du ty  under the circumstances to  decree the 
discharge of the applicant before he had been 
brought to  t r ia l by the proper tr ibu na l, viz., a 
cou rt-m a rtia l: (see Reg. v. M o u n t. 32 L . T. Bep.
N . S. 279; 4-1 L. J. 58, P. 0 . ;  L . Rep. 6P . C. 283.) 
In  ho ld ing, as we do, tha t L ieu tenant H a ll is 
subject to the ju r is d ic tio n  of a cou rt-m artia l, we 
th in k  i t  r ig h t to  add tha t he has acted, as i t  
seems to us, in  good fa ith , and in  the honest 
belief th a t the term s of the regu la tion  referred 
to  en titled  h im  w ithou t permission from  the 
A d m ira lty  to  re tire  from  the service. In  dealing

w ith  th is  case, should i t  be b rought to tr ia l,  we 
have no doubt th a t i t  w il l be borne in  m ind  tha t 
the regulation iu  question has un fo rtuna te ly  been 
so framed as to  leave considerable doubt as to its 
meaning. I t  seems to us tha t even a lawyer of 
some learn ing and experience m ig h t be excused 
i f  he fa iled to  in te rp re t i t  c o rre c tly ; and, th is  
being so, we are o f opin ion tha t, though the ru le 
should be discharged, i t  should be discharged 
w ith ou t costs. W e accord ing ly discharge i t  
w ith ou t costs.

Solic ito rs fo r applicant, C ro w d e r and V iz a rd .
S o lic ito r fo r defendants, S o lic ito r  to the A d m i

ra lt y .

Ju n e  27, 28, a n d  29, 1887.
(Before L o rd  Coleeidge, C.J. and D ay, J.)

Stephens v . H aeeis and Co. (a)
C h a r te r -p a r ty  E x e m p tio n s  f r o m  dem urrage  — 

S tr ik e s  W eath e r p e rm it t in g — M e a n in g  of.

I n  a  c h a r te r -p a r ty , c o n ta in in g  the u s u a l p ro v is io n  
f o r  p a y m e n t o f  dem urrage , w i th  the exception  

no  d e m u rra g e  to he p a id  the vessel in  case o f  
a n y  ha nds  ‘ s t r ik in g  w o rk  ’ w h ic h  m a y  h in d e r  
the lo a d in g  o f  vessel,”  the w o rd  “ s t r ik e ”  is  to 
be understood, i n  i ts  o rd in a r y  m e a n in g , th a t is , 
as a  strike^ o f  w o rkm e n  a g a in s t th e ir  em ployers  
l n  the o rd in a r y  sense o f  the w o rd . A b a n d o n 
m e n t o j the w o rk  by  the w o rkm e n  th ro u g h  fe a r  
o f  cho le ra, w h ic h  h a d  broken o u t i n  the d is tr ic t ,  
is  n o t a  “  s tr ik e  ”  w ith in  the m e a n in g  o f  “  ha nds  
s tr ik in g  w o rk .”

W here the sh ip m e n ts  a re  to  be m a de  “  iv e a tlie r  
p e rm it t in g ,”  th is  m eans “  sea w e a the r ”  p e r 
m it t in g .  The w e a th e r w h ic h  in te rfe re s  to save 
d e m u rra g e  in  such a  case m u s t be w ea the r w h ic h  
i f  there w ere cargo  re a d y  to lo a d  w o u ld  be a n  
obstacle to the lo a d in g  o f  the vessel. W here  
th u n d e rs to rm s , ra in s ,  a n d  flo o d s  caused a  d e la y  
i n  b r in g in g  the cargo  f r o m  a  d is ta nce  to the p o rt  
o f  lo a d in g , th is  is  n o t such w ea the r as b r in g s  
the case w i t h in  the c h a r te r -p a r ty , so as to save 
de m urrage .

M otion fo r judgm ent in  an action brought 
against the defendants, shipowners, by the 
p la in tiff, the charterer under a charte r-party , to 
recover a sum of 757. fo r demurrage w hich he 
had been compelled to pay to the defendants, the 
defendants having refused to de liver the cargo 
u n t il the demurrage was paid. The charter was 
to  carry  iron  ore from  Bilbao in  Spain to 
M iddlesbrough, and the charte r-party  contained 
a m utua l exception against “  rio ts , strikes, or 
stoppages o f p itm en or miners of whatever nature 
or k ind  soever,”  and the usual provision fo r pay
ment of demurrage w ith  the exception, “  no 
demurrage to  be paid the vessel in  case of any 
hands s tr ik in g  w ork which may hinder the 
loading the vessel.”

I t  also contained the provision th a t the ship
ments were to be made “  weather p e rm ittin g .”

The mines from  which the ore was taken are 
situated in  the mountains at some distance from  
Bilbao, and the ore is brought down from  the 
mines to  a place w ith in  five miles of Bilbao, and 
there deposited in  large heaps. Thence i t  is 
brough t to  B ilbao by ra ilway, and the trucks are

(a) Beported by Hsnrt L ri»h , Esq., Barriotcr-at-L iw .
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brought alongside the w harf, and the sbipsloaded 
With the ore at th is  w harf by means of 8P™ts-

The evidence showed th a t at the tim e of loading 
there was bad weather, thundersto rm  > f
floods, and th a t cholera existed m  the d is tr ic t  of 
the mines. The rains made i t  d iff ic u lt to ra 
the ore, besides causing irre g u la r ity  m th e  ™  
way tra ins . In  consequence of the cholera 
breaking ou t many of the miners le d is tr ic t
in  fact, abandoned it ,  and fled from  
through fear of the cholera. F rom  these causes 
delay arose in  loading the vessel.

The shipowner claimed demurrage - P_ 
of. th is  delay, a lleg ing th a t the delay ^ .
arisen from  “  strikes ”  or “  bad weathe
the meaning of the charter-party, and 1 -
to de liver up the cargo to  the p la in t if f  
demurrage was paid. The p la a n tiff, '  
get de livery of the cargo, pa id the demu B , 
and now sued to recover the same.

The case was tr ie d  before Cave, J., an 1 7
Am ongst other find ings not now m ateria l, tne 
i " X  A n d :  (1) That ^ £

The argum ent was t h i s - i t  was founded to  some 
extent upon the adm itted and uncontradicted 
evidence of the case: There were d u rin g  loading 
tim e  storms and rains, and there was a good deal
of evidence to show tha t there was bad weather
bu t no th ing to  show tha t there was any bad sea,
weather.”  There .was also evidence to show th a t 
The summer was hot, and the place unhealthy, and 
tha t there was considerable cholera,, a,nd a great 
number of the miners fled from  th e ir  w o r k - in  
fact, abandoned i t  th rough  fear of the cholera 
q'here was no th ing in  the nature of a s trike , , as 
against the masters, in  the o rd inary  acceptation 
of the term . The ore at B ilbao is collected in  the 
mountains, and brought down to  a p  ace w ith in  
five miles of Bilbao, and there deposited in  large 
heans There is a w harf, and ships are leaded at 
th e w h a rf by “  spouts,”  as at C ardiff. These are 
a ll the facts necessary to the case w hich was 
tr ie d  before Cave, J . and a ju ry . The learned 
fudge entered a verd ic t fo r  the defendants, w ith  
leave to  both parties to move fo r judgm ent. The 

rmestion, as i t  seems to  me, was no t asked in  
real que > should be. not whetherlounu : w  i „ »  ^  ............, r fe  case the question should be not whether

was such as to  in te rfe re  w ith  the b ring ing  own struck w ork by reason  of the cholera, bu t
of ore from  the place of deposit, and th a t the W  » they “  s truck.”  This was a question of 

__iv to h ir ,  «ausedbv such state | ought to have been le ft  to  the ju r y ;ueiay in  loading tne snip was .
of the w eathe r; (2) That the delay in  loading the 
ship was caused by men s tr ik in g  w o rk  by rea 
of the cho le ra : (3) T ha t the delay was pa rtly  
caused by ir re g u la r ity  in  ra ilw a y  trans it, < 
th a t such ir re g u la r ity  was caused pa rtia l y  y 
cholera. ,

Upon these find ings the learned judge ga v _ 
both parties leave to  move fo r judgm ent, ana 
both parties now moved accordingly.

G a in a fo rd  B ruce , Q.C. (w ith  h im  S tra c h a n )  fo r 
the p la in tiff.— “  S tr ik in g  w o rk ”  s im ply means 
leaving the work. Here the delay arose from

but t C  question was not asked the ju ry . The 
t r l le Questions which arose in  the case, as i t  

slems toq ™e, were, f irs t  “  Was th e re . any 
evidence of a “  s trike  ”  wh ich would em m cipate 
^ » c h a r te r e r ? ”  Secondly, “ Was there any 
evidence of a “  s trike ,”  so as to d isen title  the ship 
to demurrage P ”  In  m y judgm ent, the word 
< s trike  ”  in  the expression “  r io ts , strikes, or 
stoppages,”  m ust be “  s tr ik in g  ”  in  the o rd inary  
sense of the word against employers, standing out 
fo r  more wages on the pa rt of the workmen. O fior,S, i»  W .  • H & 2 T J S Zleaving the w ork. Here the delay arose iro  a s trike  m  . 1/  evidence which

miners leaving th e ir  w o rk  in  consequence of the bgolutely  no e /14®“ ® ® . ^ 11’ :n° -  The s tr  ke
cholera, and gth is  would be a “  s tr ik in g  w o rk  was proper t o , b e s u b m i t a e e r i k e
w ith in  the charter-party. Delay also arose 
conveying the ore to the ship, in  consequence 
the rains, floods, and bad weather generally, an 
th is  would be sufficient to  b r in g  the delay w itn in  
the exception “ weather p e rm ittin g ,”  so as to 
save demurrage.

G u lly ,  Q.C. and R obson  (Forbes, Q.C. w ith  
them) fo r the defendants.— The meaning of tne 
words “  hands s tr ik in g  w ork  ”  is s tr ik in g  work in  
the o rd inary  use of the word “  s trike  ”  ; tha t is, a 
s trike  against employers which would delay tne 
loading of the vessel. There is no evidence here 
o f any such strike . The evidence m erely shows 
th a t the men le ft the w ork  th rough  tear ot 
the cholera, w h ich is no t a “  s trike  ’ m  tne 
ord inary  meaning of the word. Secondly, 
“  weather p e rm ittin g  ”  means “  sea weather at 
the po rt of loading, and no t thunderstorm s or 
rains, which, though delaying the tra n s it of ore 
from  the mines to  the po rt, are no t such weather 
as to  save demurrage under the charter.

L o rd  Coleridge, C.J.— In  th is  case various 
questions were argued before us. I t  is an action 
b rought fo r  breach of a contract contained in  a 
charter-party, b u t the questions w h ich have been 
argued before us tu rned  exclusively upon two 
points. The contract was of the o rd inary  kind, 
conta in ing the usual exceptions, and also contain ing 
the usual provision as to  demurrage, w ith  the 
fo llow ing  exception: “ N o  demurrage to  be paid 
the vessel in  case o f any hands s tr ik in g  work. 

V o t.  V L .N .  S.

Tros^ from  the men fly in g  from  the cholera, bu t 
This is a to ta lly  d iffe rent idea from  a “ s tr ike  in  
Ihe ord inary sense. Then is a d iffe ren t con
s truction  to be placed on the clause, “  any hands 
s tr ik in g  w ork  which may h inder loading of 
vessel P ”  I  th in k  not. I f  you cannot construe 
the expression s tr ic t ly , w hat are you to  fa ll back 
unonP “ Any hands s tr ik in g  w ork  m ust mean 
nnv body of hands s tr ik in g  w ork as against the ir 
employers, and o f such a s trike  there was no 
evidence. I t  is plain, therefore, th a t there was 
no case here of hands “  s tr ik in g  w o rk  w ith in  the 
meaning of the charter-party.

The next po in t is, w hat is the m eaning of the 
expression “  weather p e rm ittin g  P ”  Now, i t  has 
been argued th a t th is  includes thunderstorm s. 
That is no t the fa ir  construction of those words. 
The fa ir  construction of those words is “  sea 
weather.”  The weather which in terferes to save 
demurrage m ust be weather w h ich  i f  there were 
cargo ready to  load would be an obstacle to  the 
loading of the vessel; of such weather there is 
absolutely no evidence at a ll. These tw o facts 
being found against the p la in tiffs —there being 
no evidence whatever of a “  s trike ,”  or “  bad 
weather,”  w ith in  the meaning of the charte r-party
__i t  would fo llow  th a t the defendants would
succeed. W e th in k  i t  r ig h t  to  say th a t we accede 
fu lly  to  the case in  the House of Lords (G ra n t  v. 
G overda le , 51 L . T. Rep. N . S. 472; 9 App. Cas. 
470; 5 Asp. M ar. Law. Cas. 353; 53 L . J. 462,

2 C
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l Bfs in te r  r r r  fo' £
“ w ea the r”  7 * , ,an.d .tha t there was no such

costa.JI1 gm ent m ust be fo r t k .  defendants w ith  

D ay, J. I  en tire ly  concur.

. Ju d g m e n t f o r  the  de fend an ts , w i th  costs.
fo r n r 7the P la in tiff, I M la m s  and Co
to r  S e tt a n d  C ochrane , M iddlesbrough.

SrndeSSS Bo“ mU m i

[Q .B. D iv.

Ju n e  14, a n d  A u g . 10,1887.
(Before M athew  and Cave , JJ.)

BW HW L T W r ° ’ V' n  AND °*  Clark  and  Co-> . VV. T ic kle  and Co., and J ohn Y oung, (a )

aio a d in n ° fdS f i ° ° ^ a to he' sh!PPed  on  vessel 
lo a d in g  f o r  M e lb o u rn e — D e liv e ry  on  b o a rd  s h iv
t i o n Pr 9e 7  tra^ s A u — E n d  o f  t ra n s it— D e s tin a -  
a g e n ~  G on a tru c tlve  d e liv e ry  to  p u rc h a s e r o r

A b l Z t T \ d t e1 e d i the *™ d o r, w ho  c a r r ie d  on  
n n n T  /  a t  Wo} vef h a 'rfp t o n ,  to con s ig n  c e r ta in

Z£&r£ fI r  <-d . £ & £
a .  9. c i .  ,o a . ' i h i A . T c m Z Z f i & t i Z

Tv?? ; f  ^  le n  goods w ere on  b o a rd

h f a r i n a l L i  the t le f i th *  P ° r t ’ the ven d o r, n e a r in g  th a t  the p u rc h a s e r w as in s o lv e n t oave
no tice  to  the m a s te r o f  the s h i p t o ^ Z

H e ld , th a t the m a s te r o f  the vessel h a v in g  received

n o t 9tn ° h n ld nf  t ]h  C apacity  ° f  ™ r r ie r  o n ly , a n d  
n o t to  h o ld  f o r  the p u rch a se r, the re  h a d  been no
co n s tru c tive  d e liv e ry  to  the  p u rch a se r ■ the  
t ra n s it ,  the re fo re , w as n o t a t  a n  end w hen  the 
no tice  to  stop icas  g ive n , a n d  the ve n d o r h a d

C 2 .  “ * « / " w “

Special case stated under O rder L V I I .  r. 9 
1. On the 2nd June 1885 Messrs. T. and C 

C la rk  and Co., ironfounders, o f W olverham pton’ 
received from  Messrs. W . W . T ick le  and Co , of 
¿0, b t. Helen s-place, London, an order fo r ten 
hogsheads o f ho llow  ware, in  the words and 
hgures fo llow ing  .-

-—London, 1st June 1885. From 
on' «f x7 i°k i0 a?d Co« Merohants and Colonial Agents, 
20, St Helen s-plaoe, E.C.—Messrs. T. and C. Clark and 
™ ^ f iWobVer,llampt$n- . Bay-day last Saturday each 
month. Bankers : London and Westminster, Lothbury. 
-Please pack the undermentioned goods for us in the 
usual way, and mark same as before, following numbers 
i ™ “ ;. m duplicate. On reoeipt of invoice we w ill 
torward you slopping documents.—10 hogsheads hollow 
ware, usual assortment.

®® the 25th June 1885, in  pursuance o f the 
said order the said Messrs. T. and C. C la rk  and 
Co. forwarded to  Messrs. W . W . T ick le  and Co. 
an invoice o f goods am ounting to  991. 6«. 8d.

(a) F. A. Cbailshkim , Esq., Barrfster-at-Law.

3. On the 28th June 1885 Messrs. T. and C. 
C la rk  and Co. received from  Messrs. W . W. 
t ic k le  and Co. a consignm ent note in  the fo llow - 
m g term s :
7 • ^ e5'se consign the lOhhds. h’ware to the Dar
ting Downs to Melbourne, loading in the East India 
.Docks here. To come up at once.

4. - On the 29th June 1885 Messrs. T. and C. 
C lark  and Co. delivered the ten hogsheads o f hollow 
ware to  the carriers, Messrs. P ick fo rd  and Co., 
co llecting  agents fo r the London and N o rth - 
W estern R a ilw ay Company, a t W olverham pton, 
together w ith  a consignment note, w h ich  was as 
fo llo w s :

i>Q?L°'l»liakn-Pief reJ Wolverhampton, June29th, 1885. Pickford and Co.—Please deliver the under
mentioned packages in the same good condition as 
received from Thos. Chas. Clark and Co.

NT6\ P ™ the 30th June 1885 the London and 
N orth -W este rn  R a ilw ay Company sent to 
Messrs. W  W . T ick le  and Co. an advice note, of 
which the fo llow ing  are the m ateria l parts :

The undermentioned goods consigned to you on the 
conditions shown on the back hereof, having arrived at
Mfi8J r„atp ni,f T  yOU t0 s t r u c t  our agents,Messrs. Pickford and Cp. as to their removal hence as 
soon as possible as they remain here to your order, and 
are now held by the company, not as common carriers, 
but as warehousemen at owners’ sole risk, and subject 
to the usual warehouse or wharfage charges in addition 
to the charges now advised. The goods advised by 
this note have been forwarded to onr Poplar station for 
shipment per Darling Downs, East India Docks.

6. On or before the 2nd J u ly  1885 the ten hogs
heads a rrived  at Poplar, and on the 2nd J u ly  
were pu t on board the lig h te r N ile  a t Poplar, by 
the London and N orth -W este rn  Ra ilw ay Cora- 
ParW> be towed alongside the D a r l in g  D ow ns, 
by the 1 hames Steam T ug  and L ighterage Com pany 
L im ited , the agents o f the London and N o rtli-  
Western R a iiw ay Company. On the m orn ing of 
the ord J u ly  the ten hogsheads were towed along
side the D a r l in g  D o w n s , and at noon o f tha t day 
they were shipped on board the D a r l in g  D ow ns .
I  hereupon the m ate’s receipt fo r the ten hogs- 
heads was given to the London and N o rth - 
Western R a ilw ay Company, who at once forwarded 
i t  to  Messrs. W . W . T ick le  and Co.

7. On the 3rd J u ly  1885 Messrs. T. and C. C la rk
and Co. received a le tte r, dated the 2nd J u ly  
from  Messrs. Gush, P h illip s , W alters, and 
W illiam s, so lic ito rs fo r  Messrs. W . W . T ick le  and 
Co. s cred itors, announcing the insolvency of 
Messrs. W . W . T ick le  and Co. 3

8. Upon receipt o f the le tte r m entioned in  the 
last preceding paragraph, a t or about 1C a.m. o f the 
3rd J u ly  Messrs. T. and C. C la rk  and Co. sent by 
messenger to  the  agent a t W olverham pton o f the 
London and N o rth -W este rn  R a ilw ay Company a 
le tte r, o f w h ich  the fo llow ing  are the  m ateria l 
p u r ts :

+L?enr 7 r ’- Tr  consigned June 29th, 1885, to
i-ho, Darling Downs, @ Melbonrne, loading in East 
Ind.a Docks, to W. W. Tickle and Co., 20, St. H eW s-
deliVOT^0nfdO+v. E -C1; i 7 >lea;SS d°  you r u tm ost *o stop 
de live rv  j f  it*168®.. .̂hds«  0 f  ? rea t im portance th a t 
a t o n c Z ^ T i  ” 7  be effe°ted. W i l l  you k in d ly  w ire  
T L o T l  “ d * os.tave a re p ly , qu ick, where they are 
The consignment to  be transfe rred  fo r ou r order W e
depend upon your special attention.

A t  the tim e  the above le tte r  was received bv 
the agent at W olverham pton o f the  London and 
N orth -W este rn  R a ilw ay Company, the ten hogs
heads were on board the  lig h te r N ile ,  in  charge



MARITIME LAW OASES. 195

Q.B. D iv .]
t  C. & ■ „ «  &  Co., W . W . CO.. *

of the Thames Steam T ug  and L ighterage 
Company L im ited , as agents of the ra ilw a j

°° ih  ̂ Im m edia te ly upon receipt of the  ^ a e n t ^ t  
out in  the last preceding paragraph, the agent a t 
W olverham pton of the London / nd N o™ :  
W estern R a ilw ay Company sent to  the agent 
of th a t company at P oplar the fo llow ing  tele
g ra m : . , ■

Order W  W  Tickle and Co.—Senders ask ns t  
ston delivery hold goods. Do not advise consignee 
Can I  acceptindemnity ? W ire how matt ers stand.

Im m ed ia te ly  upon receipt of th is  te legr am t he 
agent at Rop’ar of the London and N o rth - 
W estern Ra ilw ay Company sent w d e «  to  the 
Thames Steam T ug  and L igh te rage Company 
L im ite d  not to  ship the ten hogsheads, b u t tha t 
company d id  not receive these orders in  tim e  to  
prevent the shipm ent of the goods on board the
D a r l in g  D ow ns. . . , ,,

10. A t  or sho rtly  a fte r the tim e  when the 
mate’s receipt fo r the ten hogsheads was made 
out as stated in  paragraph 6 of th is  case, b ills  o 
lad ing in  accordance the rew ith  were prepared to r 
the same, and signed ready fo r de livery, bu t were 
no t applied fo r  at the tim e, and have since re
mained, and now are, in  the possession of Messrs. 
C. B e the ll and Co., the owners o r the agents ot 
the owners of the D a r l in g  D o w n s , who are also 
the stakeholders in  these proceedings.

11. S ho rtly  a fte r the shipment ot the ten hogs 
heads the D a r l in g  D o w n s  sailed from  London to r 
M elbourne w ith  the ten hogsheads on board.

12. On the 11th J u ly  1885 Messrs. W . W . 
T ick le  and Co. presented a pe tition  in  bank
rup tcy , and on the same day a rece iving order 
was made in  Ghe said bankruptcy proceedings.

13. On the 7th A ug . 1885 a scheme of arrange
ment of the affa irs of Messrs. W . W . T ick le  and 
Co. was presented to cred itors of the firm , and 
the same was on the 26th A ug . 1885 d u ly  con
firm ed by a reso lution passed by a m a jo rity  ot 
cred itors representing three-fourths in  value ot 
a ll the cred itors who had theretofore d u ly  proved 
th e ir  debts. , _ n . ,

14. On the 8 th  A ug . Messrs. T . and C. C lark 
and Co., who had not pa id the  price of the ten 
hogsheads, wrote to  Messrs. C. B ethe ll and Co. 
c la im ing as th e ir  p rope rty  the ten hogsheads.

15. On the 15th A ug . 1885 M r. John Youn, 
was appointed special manager of the estate an 
business of Messrs. W . W . T ick le  and Co.

16. On the lo th  Sept, the scheme of arrange
ment and the appointm ent of M r. John Y oung as 
trustee to  adm in is ter the said debtors’ p rope rty  
and manage th e ir  business was d u ly  approved 
by the court. „ n

17. On the 16th Sept. 1885, Messrs. T . and O
C lark  and Co., th rou gh  th e ir  solic itors H . and 
J. E. U n d e rh ill and Lawrence, w rote to  Messrs. 
C. B ethe ll and Co., again c la im ing  the said 
hogsheads. m ~ ,

18. On the 21st Sept. Messrs. T. and C. C lark  
and Co. paid to  Messrs. C. B ethe ll and Co. the 
fre ig h t upon the said hogsheads to  Melbourne, 
bu t the same was received by Messrs. C. Bethe ll 
and Co. w ithou t pre judice to  the question as to 
who was en titled  to  the ten  hogsheads. _

19. On the 15th Oct. 1885 the D a r l in g  D ow ns  
arrived  at M elbourne w ith  the ten  hogsheads 
on board, and at the tim e of the commencement 
of these proceedings they were m  the custody ot

Gibbs, B r ig h t, and Co., shipp ing agents and con
signees, at Melbourne, of the D a r l in g  D ow ns.

20. On the 9th Nov. Messrs. C. B e the ll and 
Co. received a le tte r from  M r. John Y oung (as 
such trustee as aforesaid) c la im ing  the b ills  ot 
lading re la tin g  to  the said hogsheads.

2 1 . On the 13th Nov. Messrs. C. B ethe ll and 
Co. received a le tte r fro m  Messrs. H . and J. R. 
U n d e rh ill and Lawrence, so lic itors fo r  Messrs. I .  
and C. C la rk  and Co., g iv in g  them  notice tha t, i t  
the ten hogsheads were handed over to 'M r.M o hn  
Young, Messrs. C. B e the ll and Co. would be held

reThe question subm itted  fo r the opinion of the 
court was, whether, under the circumstances 
above set fo rth , M r. John Y oung or Messrs. T. 
and C. C la rk  and Co. were en titled  to the posses
sion of or p rope rty  in  the said ten hogsheads.

A r th u r  C harles, Q.C. (L y o n  w ith  h im ) fo r  John 
Young, the trustee of the estate of Messrs. W .W . 
T ick le  and Co. (the vendees).— I t  is  subm itted 
tha t under the circumstances of th is  case, the 
goods in  question had a rrived  a t th e ir  destination 
before the a rr iv a l of the notice to  stop them, and 
therefore th a t there was no stoppage i n  t ra n s itu .  
A s between the o rig ina l consignor and consignee, 
the transit, was a t an end when the goods were on 
board the D a r l in g  D ow ns  •’

Ex parte Miles; Re Isaacs, 15 Q. B. Div. 39.
The general p rinc ip le  applicable is, tha t when 
goods have arrived  at a place ind ica ted  by the 
purchaser to  the vendor and orders are given 
th a t they are to  rem ain there in  the  possession of 
an agent of the purchaser, the trans itus  is at an 
end ^although th a t may no t be the u ltim a te  desti 

i- tup goods. Therefore the tra n s it m th is

fo llow ing  cases were also re ferred to  :
Kendall v. Marshall, 48 L. T. Rep. N. S. 951; 11 Q.

E^parte Rosevear China Clay Company; Re Cock, 
L. T. Rep. N. S. 730; 4 Asp. Mar. LawCas. 144 ; 

11 Ch. Div. 560.
U n d e r h i l l  Q.C. (P lu m p tre  w ith  h im ) fo r  T. and 

C C lark  and Co. (the vendors).— I t  is  subm itted 
th a t the vendors had a r ig h t  to  stop the goods, as 
M elbourne was th e ir  destination, and th a t the 
goods were prope rly  stopped. The owners of the 
D a r l in g  D o w n s  received the goods in  the 
canacity of agents to ca rry  them  only, and no t in  
the capacity of agents to  ho ld  them fo r  the 
b u ye rs :

Dixon v. Baldwen, 5 East, 175.
The u ltim a te  destination of the goods, namely, 
Melbourne, was in  the contem plation of the p u r
chasers when they ordered them to  be shipped on 
board the vessel. Here there was no assignment 
of the b i l l  of lad ing to  a th ird  p a rty  fo r va lu e :

Ex parte Watson; Re Love, 36 L. T. Rep. N. S. 75; 
3 Asp. Mar. Law Caa. 396 ; 5 Ch. Div. 35.

They also c ited
Ex parte Ooldina; Re Knight, 42 L. T. Rep. N. S. 

270; 13 Ch. Div. 628;
C harles , Q.C. in  rep ly .—The case of E x  p a r te  

W a ts o n ; .Be Lo ve  (36 L . T. Rep. N . S. 75; 5 Ch. 
D iv . 35), is distinguishable, because there pa rt 
of the  o rig in a l contract was th a t Love was to  
ship the  goods d irec t to  China, th e ir  u ltim ate  
destination. The vendee took constructive pos
session o f the  goods as soon as they were on bo3'™ 
the D a r l in g  D ow ns , and in  K e n d a ll v. M a rs h a l l
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(48 L . T. Rep. N . S. 951; 11 Q. B. D iv  3561 
Bowen, L .J . says th a t the tra n s it lasts u n t i l  the 
consignee, e ither h im self o r by  his agent takes

i hen?00ds- In  P ^ e  miesTBeIsa a cs  (15 Q. B  D iy . p. 46), B re tt, M .R. says: “  I t  
Z  \  th a t E x  p a r te  W a tson  is a decision
me t w T l .  f 17- 1 Can? 0t t ,h ink  ifc is - I t  seems to 
Lon i w  tv  casef as decided upon the assump- 
m Ant o f *  t ue PUrchaser’ having made his arrange
ments fo r  the tra n s it, d irected the vendor to  send 
sf • acco rd in g  to  those arrangements,
s tra ig h t from  the place o f m anufacture to 
¡Shanghai. There was no th ing  more to be done 
as to  the tra n s it a fte r the vendor had directed 
the goods to  be conveyed to  Shanghai to  the 
person to  whom they were to  be delivered there .”  

nerelore th a t ease is c learly  d istinguishab le from  
the present one. The fo rm  of the  m ate’s receipt 
to r  the goods shows th a t the vessel was the desti
na tion o l the goods, as between the sellers and 
purchasers, and th a t the shipowners were the 
agents of the vendees to  receive the goods. In  
E x  p a r te  B osevear C h in a  C la y  C o m p a n y  (40 
i ' 1 ' Rep. -EST. S. 730; 4 Asp. M ar. Law  Cas.

Id  Ch. D iv . 560) James, L .J . says: 
lh e  au thorities show th a t the vendor has a 

r ig h t  to  stop i n  t r a n s i tu  u n t il the goods have 
ac tua lly  go t in to  the hands of the purchaser, or 
o f someone who receives them in  the character of 
his servant o r agent. T ha t is the card ina l p r in 
ciple. In  order th a t the vendor should have lost 
th a t r ig h t  the ^oods m ust be in  the hands of the 
purchaser, o r o f someone who can be treated as 
his servant or agent, and not in  the hands o f a 
mere in te rm ed ia ry .”  Here the goods got in to  
the hands of the  agent o f the purchasers when 
they reached the B a r l in g  D o w n s , and i t  is sub
m itted  th a t from  th a t moment the trans itus  was 
a t an end.

T a tlo c k  appeared fo r C. B e the ll and Oo the 
shipowners.

C u r. ad v . v u lt .

Awy m -M A T H B W  J . - T h is  is a special case 
stated to  ascertain whether M r. Young, as trustee 
of the estate of Messrs. T ick le  and Co., o r Messrs. 
C la rk  and Co., are en titled  to  the possession o f ten 
hogsheads of ho llow  ware w h ich had been fo r- 
waided on board the B a r l in g  D o w n s  from  
London to  Melbourne. On the 1st June 1885 
Messrs. C la rk  and Co. received an order at 
W olverham pton from  Messrs. T ick le  and Co fo r 
the goods in  question, and on the 25th June, in  
pursuance of the order, an invoice fo r the goods 
am ounting to  991. 6s. 8c?., was forwarded by 
Messrs. C la rk  and Co. to  Messrs. T ick le  and Co. 
In  the order no th ing  was stated as to  the desti
na tion of the goods; bu t on the 28th June 
Messrs. C la rk  and Co. received fro m  Messrs. 
i i ! ° k -n aTK-̂  d irections to  consign the goods to 
the _ D a r t in g  D o w n s , then loading in  the East 
In d ia  Docks fo r Melbourne. On the  29th June 
the goods were accord ing ly  delivered by Messrs. 
Cla,rk and Co. to  the London and N orth -W este rn  
Railway Company, a t W olverham pton, to  be pu t 
on board the D a r l in g  D o w n s . On the 30th June 
the London and N orth -W este rn  R a ilw ay Com
pany no tified  to  Messrs. T ick le  and Co. th a t the 
goods had been forwarded to  P op lar s ta tion  fo r 
shipm ent, and on the m orn ing  of the 3rd J u ly  the 
goods were shipped by ligh te rm en employed by 
the radw ay company and p u t on board the 
B a i l in g  D o w n s . I  he m ate’s receipt was sent to

Messrs. T ickle  and Co. w h ile  the goods were in  
course o f tra n s it to  the D a r l in g  D ow ns . Messrs. 
C la rk  and Co. were in fo rm ed th a t the buyers had 
stopped payment, and they im m edia te ly  tr ie d  to  
stop the de live ry o f the goods, bu t before the 
notice to  stop was received the goods had been 
shipped. The vessel sho rtly  a fte r sailed from  the 
docks fo r Melbourne w ith  the goods on board.

o k ills  o f lad ing  were applied fo r  in  exchange 
fo r the m ate’s receipt, ana i t  was arranged tha t 
the goods should rem ain in  possession of the 
owners o f the ship pending the settlement of the 
question w hether o r no t the r ig h t  to  stop in  
t r a n s itu  was gone.

I t  was contended fo r the  trustee o f the 
buyers estate th a t the ru le  o f law applicable 
to  the case was t h is : th a t where goods have 
a rrived  a t a place ind ica ted by the buyer to  
the seller, and are to  rem ain there in  the  hands 
o f an agent of the buyer, there is an end of the 
transitus, a lthough the place be not th a t of th e ir  
u ltim a te  destination. In  th is  p a rtic u la r case i t  
was said th a t the m aster o r mate of the vessel 
was the agent o f the  buyers, who, as between 

and the sellers, was to receive the goods fo r 
the buyers, and therefore th a t the tra n s it ended 
w ith  the shipm ent. B u t the p rinc ip le  to  be 
gathered from  the m any decisions on the subject 
seems to me to  be tha t, in  de te rm in ing  whether 
there has been a constructive de live ry  o f the 
goods to  an agent of the buyer, i t  m ust be ascer
ta ined m  w hat capacity the agent has received 
the goods, w hether to ca rry  o r to  ho ld fo r the 
buyer. In  o ther words, the in q u iry  m ust be w hat 
is the exact na ture o f the  contract between the 
buyer and the agent under w h ich the la tte r  has 
received the goods. In  the  case of D ix o n  v. 
B a ld w e n  (5 East, 175) the evidence was directed 
to  show th a t M e tca lf received the goods as agent 
fo r the buyers, in  order th a t he m ig h t ho ld them  
u n t il he received fu r th e r  orders as to  th e ir  desti
nation, and th a t w ith o u t such orders the  goods in  
his hands would rem ain stationary. The court 
he ld upon th is  evidence tha t when the goods 
reached M e tca lf the  tra n s it was a t an end. In  
the case o f K e n d a l l v. M a rs h a l l (48 L . T. Rep. N . S. 
9S1; 11 Q- B. D iv . 356) the facts as presented 
to  the C ourt of Appeal would seem to  be d iffe ren t 
from  those dealt w ith  by the cou rt below. A t  
the  t r ia l  i t  appeared th a t M arsha ll and Co. had 
entered in to  a con tract w ith  the buyers to  fo r
ward the goods a t a th rough  rate fro m  B olton to 
Rouen. I t  was no t suggested tha t there was any 
contract between the buyers and M arshall and 
Co. other than the  contract to  forw ard . There 
was no evidence th a t the ra ilw a y  company were 
the agents of the buyers. They were treated as 
having acted fo r M arsha ll and Oo. In  the C ourt
i.A ? PTa1’ Ti ould aPPear from  the judgm en t of 

a ll the Lords Justices tha t i t  was assumed or ad- 
m itted  th a t the ra ilw a y  company were the agents 
o i the buyers to ca rry  the goods to  Garston, and 
there de live r them  to  M arshall and Co., to  be 
held by them  fo r the buyers u n t il fu r th e r  orders 
were given. W ith  th is  m ate ria l a lte ra tion  of the 
evidence subm itted  to  the C ourt o f Appeal, the 
case was read ily  b rough t in to  line w ith  D ix o n  v. 
B a ld w e n  (5 East, 175), and i t  was held th a t there 
had been a constructive  de live ry  to  the  buyers 
The judgm ents delivered in  the C ourt o f Appeal 
in  th is  and the la te r case o f E x  p a rte  M ile s ;  
l i e  Is a a c s  (15 Q. B . D iv . 39), seem to  me to
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invo lve the application o f the p rin c ip le  th a t 
in  de term in ing whether the goods are s t i l l  i n  
t r a n s i tu  a suffic ient in q u iry  in to  the facts m ust 
be made to  ascertain w hat has been the con tract 
between the buyer and the agent who has re 
ceived the goods. The cases re ferred to  are 
instances of constructive de live ry  to  the buyer, 
and o f consequent te rm in a tio n  of the tra n s it. 
B u t the  numerous cases from  S m ith  v. Goss 
(1 Camp. 282) to  E x  p a r te  W a tso n  ; B e  Lo ve  (36 
L . T. Rep. N . S. 75; 5 Ch. D iv . 35), in  w h ich  the 
receipt of the goods by the agent has been held 
no t to  he a constructive  de live ry  to  the buyer, 
indicate, i t  seems to  me, w ith  equal clearness the 
existence and application of the ru le. These 
au thorities  show tha t, a lthough the fact tha t a 
person has been named by the buyer to  the seller 
to  receive the goods is some evidence, i t  is by no 
means conclusive evidence th a t the  receipt by 
th a t person is the end o f the trans it. The case of 
E x  p a r te  B oseeear C h in a  C la y  C o m p a n y  (40 L . T. 
Rep. N . S. 730; 11 Ch. D iv . 560) presents a close 
analogy to  th is  case. The buyer had purchased china 
clay, which was to  be de livered by the seller free on 
board at a specified po rt. A fte rw a rds  the buyer 
named the vessel to  the vendor, and the clay was 
shipped. Before the ship sailed the buyers stopped 
payment, and notice to  stop i n  t r a n s itu  was given 
to  the master. N o b i l l  o f la d in g  had been signed. 
I t  was decided by the C ourt of Appeal th a t the 
tra n s it was no t a t an end. Here i t  seems clear 
th a t the London and N orth -W este rn  R a ilw ay 
Company, the  ligh te rm en, and the shipowners 
were a ll the  agents of the buyers, no t to 
hold, b u t to fo rw a rd  the goods. The reasons 
urged by the learned counsel fo r the trustee in  
support of the view  th a t the  de live ry  on board 
the ship to  the mate was a constructive  de livery 
to  the buyer would apply as fo rc ib ly  to  the 
de live ry  to  the London and N orth -W este rn  
R a ilw ay Company. B u t i f  th is  were a de live ry 
to  the  buyers, the tra n s it w ou ld  have ended in  
law at the po in t where i t  commenced in  fact. The 
contract w ith  the shipowner was to  fo rw a rd  the 
goods to Melbourne, and there de live r upon the 
term s o f a b i l l  o f lad ing  in  the usual form . U n ti l 
the b i l l  o f lad ing  had been transfe rred  to a bona  
fide  ho lder fo r value, i t  seems to  me th a t the 
sellers in  th is  case would re ta in  the r ig h t  to  stop 
i n  t r a n s itu .  I t  was fu rth e r urged fo r the 
trustee th a t the tra n s it was over when the goods 
were shipped, because the goods m ig h t, on the 
demand of the buyers, have been taken out of the 
possession o f the master of the ship ; bu t th is  
poss ib ility— so remote in  a business po in t of view 
— is no proof tha t the tra n s it was term inated 
(see T h e  L o n d o n  a n d  N o rth -W e s te rn  B a i lw a y  
C om p any  x . B a r t le t t ,  7 H . &  N . 400). The fu rth e r 
po in t was made th a t the notice to stop was in 
sufficient, because i t  had been served on the 
owners and not on the m aster of the ship. B u t 
the  notice had been given to  the owners under 
such circumstances as enabled them  to  com m uni
cate w ith  the master, and prevent a de live ry  
con tra ry  to  the term s o f the notice to  stop 
(W h ite h e a d x . A n d e rso n , 9 M . &  W . 518). I  am of 
opinion, fo r  these reasons, th a t the sellers were 
en titled  to  stop the goods, and our judgm ent is 
fo r  them w ith  costs.

Cave , J.— In  a ll cases of stoppage i n  t ra n s itu  
i t  is necessary, f irs t  of a ll, to  ascertain w hat is 
the trans itu s  o r passage o f the  goods from  the

&  J. Y oung. [Q .B . D iv .

possession o f the  vendor to  th a t o f the  purchaser. 
The m om ent the goods are de livered by the 
vendor to  a ca rrie r to be carried  to  the  purchaser 
the  trans itu s  begins. W hen the goods have 
a rrived  at th e ir  destination, and have been 
delivered to  the purchaser o r his agent, or when 
the c a rrie r holds them  as warehouseman fo r  the 
purchaser, and no longer as c a rrie r only, the 
trans itu s  is at an end. The destina tion may be 
fixed by the contract of sale, or by d irections 
g iven by  the purchaser to  the  vendor. B u t how
ever fixed, the goods have a rrived  a t th e ir  desti
nation, and the trans itu s  is a t an end when they 
have got in to  the hands of someone who holds 
them  fo r the  purchaser, and fo r  some other 
purpose than  tha t of m ere ly c a rry in g  them  to 
the destina tion fixed by the contract, o r by the 
d irections given by the purchaser to the  vendor. 
The d iff ic u lty  in  each case lies in  app ly ing  these 
princip les. In  the  case now before us, the p u r
chasers d irected the vendors, who carried  on 
business at W olverham pton, to  send the goods to  
the  D a r l in g  D ow ns, then  load ing in  the East In d ia  
Docks fo r M elbourne; and the vendors accord ing ly  
delivered the goods to  the London and N o rth - 
W estern R a ilw ay Company, a t W olverham pton, 
to  be taken to  and p u t on board the D a r l in g  
D o w n s . The ra ilw ay  company carried the  goods 
to  th e ir  P op lar station, and then by  means of 
ligh te rm en p u t them  on board the D a r l in g  
D ow ns. The ligh te rm en  took from  the mate 
and gave to  the ra ilw a y  company receipts fo r 
the goods, wh ich the ra ilw a y  company senfj to  
the purchasers. N o th in g  more was done, and the 
D a r l in g  D ow ns, having the goods on board, 
sailed in  due course fo r Melbourne. The vendors, 
d u rin g  the voyage, gave the shipowners notice to  
stop de live ry of the goods; and i t  was arranged 
th a t on th e ir  a rr iv a l at M elbourne they should 
rem ain in  the, custody o f the shipowners, pending 
the decision o f the question whether the  r ig h t  to  
stop i n  t r a n s itu  was gone when the goods were 
p u t on board the D a r l in g  D o w n s . Now, i f  the 
purchasers, on ge tting  the m ate’s receipts, had 
sent a c le rk  w ith  them  to  the D a r l in g  D o w n s  to  
exchange them  fo r a b i l l  o f lad ing  fo r the goods, 
I  should have been of opinion th a t the goods had 
come in to  the possession of the purchasers, and 
th a t the trans itus  was at an end ; because I  
should, from  those facts, have draw n the in 
ference th a t i t  was the in te n tio n  o f the vendors 
and purchasers tha t, as between them, the 
D a r l in g  D o w n s , in  the East In d ih  Docks, should 
be the destina tion o f the goods. F o r I  th in k  i t  
is  qu ite  im m ate ria l whether the purchasers do or 
do not in tend, a fte r the  goods have go t in to  th e ir  
possession, to  send them  to a fu r th e r destination,and 
th a t i t  is equally im m ate ria l whether they do o r do 
not communicate such in te n tio n  to  the purchasers. 
On the other hand, i f  the London and N o rth - 
W estern  R a ilw ay Company had exchanged the 
m ate’s receipts fo r a b i l l o f lading, m aking the 
goods deliverable to  the order o f the vendors, and 
had sent th a t b i l l  o f la d in g  to  the vendors, and i f  
the purchasers had acquiesced in  th a t course of 
conduct, I  should have drawn the inference tha t, 
as between the vendors and purchasers, M elbourne 
was the destination o f the goods. In  th is  case 
ne ithe r of these courses was exactly followed. The 
ra ilw a y  company sent the m ate’s receipts to  the 
purchasers, b u t they d id  no th in g  w ith  them, 

i N o  b i l l  o f la d in g  was obtained by anyone, and the
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goods w ent to  Melbourne, because the d irec tion  of 
the purchasers to  the vendors had p u t them  on 
board o f a vessel bound fo r  tha t place. U nder these 
circumstances, I  am unable to  d is ting u ish  th is  
case from  th a t o f E x  p a r te  R osevear C h in a  C la y  
C o m p a n y  (40 L . T. Rep. N . S. 730 ; 11 Ch. D iv . 
560), w h ich  is b ind ing  upon me, a lthough I  am 
also unable to  reconcile th a t case w ith  some of 
the d ic ta  in  E x  p a r te  M i le s ;  R e  Isa a cs  (15 Q. B. 
D iv . 39). I  agree, therefore, th a t ju dg m en t m ust 
be entered fo r  the vendors.

J u d g m e n t f o r  the  vendors .
S o lic ito r fo r  the p la in tiffs , J . R . G re en ing .
S o lic ito r fo r  the c la im ant John Y oung , W . 

B eck.
S o lic ito r fo r the cla im ants T. and C. C la rk  

and Co., G . R . H u b b a rd .

P R O B A T E , D IV O R C E , A M D  A D M IR A L T Y  
D IV IS IO N .

ADM IRALTY BUSINESS.
M a y  10 a n d  11, 1887.

(Before S ir  J ames H annen .)
T he J ustit ia . (a )

S eam en ’s w ages— A g re em en t f o r  service— B re a c h  by  
s h ip o w n e r— D efe c tive  fo o d — G e n e ra l dam ages— 
M e rc h a n t S h ip p in g  A c t  1854 (17 Sf 18 V ie t. 
c. 104) ss. 187, 223.

I n  a n  a c tio n  b ro u g h t by seam en f o r  w ages a n d  
breach o f  c o n tra c t, w here  the p la in t i f f s  p ro ve d  
breaches o f  c o n tra c t by  the sh ip o w n e rs , w hereby  
the seam en w ere s u p p lie d  w i th  p ro v is io n s  
defective i n  q u a n t i ty  a n d  q u a l i ty ,  a n d  were  
exposed to g re a t d a nge rs  a n d  h a rd s h ip s , the  
C o u r t a w a rd e d  the  wages as c la im e d , the  
m a x im u m  com pensa tion  o f  Is . 8d. p e r  d a y  
u n d e r sect. 223 o f  the  M e rc h a n t S h ip p in g  A c t  
1854 i n  respect o f  the fo o d , a n d  g e n e ra l dam ages  
i n  respect o f  the  h a rd s h ip s  suffered by the p la in t i f fs .

T his was an action i n  pe rsona m  fo r  seamen’s 
wages and damages fo r  breach o f contract against 
S ir  W ill ia m  Call and W ill ia m  P h illip s , the 
owners, and Robert Robertson, the  m aster, o f the 
B r it is h  steamship J u s t it ia .

I t  appeared th a t the p la in tiffs  had been engaged 
by  the  m aster under artic les by w h ich  they 
were to  sail from  London to  A n tw e rp , and 
thence to  T rin idad , where the p la in tiffs  were 
to  be discharged w ith in  one m onth a fte r the 
ship ’s a rriva l, and a passage was to  be found 
fo r  them  to  the U n ited  K ingdom , and wages 
were to  be pa id  them  t i l l  th e ir  a rr iv a l in  the 
U n ited  K ingdom .

The J u s t i t ia ,  w ith  the p la in tiffs  on board, le ft  
London on June 4, 1885, fo r  A n tw e rp , where arms 
and am m un ition  were shipped. She then  p ro 
ceeded to  Grenada, and thence to  L a  Boca, where 
she was transfe rred  by the  owners to  certa in  
Venezuelan insurgents fo r  the purpose of 
being used by them  as a troopsh ip  against the 
Venezuelan Government. The p la in tiffs  refused 
to  g ive  th e ir  assistance to  the insurgents, b u t 
were compelled to  rem ain on board u n t i l  the 
26th Ju ly , 1885, when the J u s t i t ia  was Reized by 
the Dom inican G overnm ent in  San Dom ingo, 
and the  p la in tiffs  were then sent home by  the 
B r it is h  Consul.
(a) Beported by J. P. A sp in a ll  and Butler  A sp in a ll , Eaqrs.,

Barriaters-at-Law.

[ A dm .

D u rin g  the tim e the J u s t i t ia  was in  the  hands 
of the Venezuelan revo lu tion is ts  she was on 
several occasions engaged in  con flic t w ith  the 
Venezuelan Governm ent and the p la in tiffs  were 
exposed to great dangers and hardships, and 
were no t provided w ith  proper food and p ro 
visions.

The p la in tiffs  alleged th a t by  reason o f the 
defendant’s breach of th e ir  agreement they 
suffered damage by no t be ing discharged, by no t 
hav ing  th e ir  passage home provided, by being 
detained on board the J u s t i t ia ,  and by being 
exposed to  the dangers inc ident to the service in  
w h ich  the ship was used.

The p la in tiffs  had been pa id one m on th ’s pay, 
and now claim ed wages t i l l  date of fina l settle
ment, compensation under sects. 187 and 223 of 
the M erchant S h ipp ing  A c t 1854, and general 
damages fo r  the  defendants’ breach o f the said 
agreement.

The fo llow ing  sections of the M erchant 
Shipp ing A c t  1854 (17 &  18 V ie t. c. 104) were 
re ferred to, and are m ate ria l to  the decision :

Sect. 187. The master or owner of every ship shall 
pay to every seaman his wages w ith in the respective 
periods following (that is to say): in the case of a 
home trade ship within two days after the termination 
of the agreement, or at the time when such seaman is 
discharged, whichever first happens; and in the case of all 
other ships (except ships employed in the Southern 
whale fishery or on other voyages for which seamen 
by the terms of their agreement are wholly compen
sated by shares in  the profits of the adventure) within 
three days after the cargo has been delivered, or 
w ith in five days after the seaman’s discharge, which
ever first happens ; and in a ll oases the seaman shall, at 
the time of his discharge, be entitled to be paid on 
account a sum equal to one-fourth part of the balance 
due to him ; and every master or owner who neglects or 
refuses to make payment in manner aforesaid, without 
sufficient cause, shall pay to the seaman a sum not 
exceeding the amount of two days’ pay for each of the 
days, not exceeding ten days, during which such payment 
is delayed beyond the respective periods aforesaid, and 
such sum shall be recoverable as wages.

Sect. 223. In  the following cases (that is to say):
(1.) I f  during a voyage the allowance of any of the 

provisions which any seaman has by his agreement 
stipulated for is reduced (except in accordance 
w ith any regulations for reduction by way of 
punishment contained in the agreement, and also except 
for any time during which such seaman w ilfu lly  and 
without sufficient cause refuses or neglects to perform 
his duty, or is law fully under confinement for mis
conduct, either on board or on shore);

(2.) I f  i t  is shown that any of such provisions are or 
have during the voyage been bad in quality and unfit for 
use;

The seaman shall receive by way of compensation for 
such reduction or bad quality, according to the time of 
its continuance, the following sums, to be paid to him 
in addition to and to be recoverable as wages (that is to
say);

(1.) I f  his allowance is reduced by any quantity not 
exceeding one-third of the quantity specified in tho 
agreement^ a sum not exceeding fourpence a day ;

(2.) I f  his allowance is reduoed by more than one- 
th ird  of such quantity, eightpence a day;

(3.) In  respect of such bad quality as aforesaid, a sum 
not exceeding one shilling a day.

But i f  i t  is shown tc the satisfaction of the court before 
which the case is tried that any provisions the allowance 
of which has been reduced could not be procured, or 
supplied in proper quantities, and that proper and 
equivalent substitutes were supplied in lien thereof, 
the court shall take such circumstances into con
sideration and shall modify or refuse compensation as 
the justice of the case may require.

S ir W a lte r  P h i l l im o r e  (w ith  h im  S tokes) fo r  the 
p la in tiffs .— The p la in tiffs  are en titled  to  judgm en t
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against; a ll three defendants. A s  to  the  food, i t  
is  subm itted  th a t the cou rt should g ive them  the 
m axim um  compensation of Is .  8d. pe r day, 8d. a 
day in  respect of the reduced qu a n tity , and Is. a 
day in  respect o f the bad qu a lity . They are also 
en titled  to  general damages fo r the  hardships 
which they have in cu rred  b y  the defendants’ 
breach of the agreem ent:

Wood v. Germain, Marsdon’s Admiralty Cases, 
1648-1840, p. 311;

Drew v. Hardwick, Marsden’s Admiralty Oases, 
1648-1840, p. 315.

N e lso n  fo r  the  defendants.— The p la in tiffs  are 
not en titled  on the facts to  judgm en t against 
these defendants. The p la in tiffs  by  th e ir  conduct 
have deprived themselves o f any r ig h t  of action. 
As to  the food, no in fe r io r  q u a lity  o r reduced 
q u a n tity  has been p ro v e d ; and in  any event the 
cou rt ough t no t in  th is  case to g ive the m axim um  
compensation. As to  general damages the 
p la in tiffs  have established no case e n t it lin g  them  
to  such.

S ir  J ames H annen .— I  th in k  th is  is an ex
ceedingly clear case. M r. Nelson has fa iled  to  
raise any doubt in  m y  m ind  as to  w hat the  na ture  
o f th is  transaction  was. I  have no t the s ligh test 
doubt th a t these three persons, S ir  W m . Call, 
h is va le t W m . P h illip s , and Robertson, were in  a 
com bination to  provide an arm ed vessel fo r  the 
use of the insurgents, whom they expected w ould 
be in  need of th e ir  assistance. I  am also 
o f op in ion th a t P h illip s  and Robertson w ent out, 
as the agents o f S ir  W m . Ca ll, to  g ive  assistance 
to  the insurgents, and I  en te rta in  no doubt th a t 
the p la in tiffs  knew no th in g  b u t w hat appeared in  
the articles. A lth o u g h  I  have no doubt th a t i t  
was in tended by the defendants to  render 
assistance to  the insurgents by means o f the  men 
on board, ye t I  dare say they had no t arranged in  
w hat w ay i t  was to  be done. The fac t is, tha t 
the ship w ent to  the  W est Ind ies, and i t  is 
clear th a t the engagement th a t was entered in to  
■with the crew, which is b in d in g  upon a ll three of 
these defendants, was never ca rried  out. They 
never were taken to  T r in id a d ; th e y  never were 
discharged th e re ; and they were no t b rough t 
home a t the expense o f the defendants. T ha t 
be ing so, i t  lies upon the  defendants to  excuse 
themselves fo r  breach of the contract. S ir  W m . 
C a ll has not p u t fo rw a rd  any defence. The 
others have, and I  see, on lo ok in g  a t i t  again, 
th a t P h illip s  goes the  le n g th  o f saying th a t these 
men w ro n g fu lly  broke th e ir  engagement w ith  
h im , and rem ained on board a fte r the change o f 
ownership. 1STow, the v iew  I  take is t h is : I t  is 
p la in  th a t these men raised objections to  serv
in g  on board the vessel w ith  the  insurgents. 
I  believe th e ir  statem ent th a t they  were 
requested to  enter in to  some engagement on 
shore, b u t th a t they refused to  do so. W ith  
regard to  w hat occurred on board, i t  is clea,r from  
the evidence th a t the  men were no t called upon 
to  sign any artic les, and i t  is no t pretended th a t 
they d id  sign any artic les, b u t they  were no 
doubt tem pted w ith  an o ffe r o f money. The 
question, however, is, w hether they  entered in to  
any engagement to  the effect th a t they v o lu n ta r ily  
gave up th e ir  r ig h t  under the a rtic les  under 
w h ich  they  started, and w hether the y  elected to 
th ro w  in  th e ir  lo t  w ith  the  insurgents. I  look 
upon the  o ffe r of money as a b a it to  te m p t them

[ A dm .

to  assist in  ca rry in g  ou t th is  ve ry  ir re g u la r 
transaction.

A l l  these p la in tiffs  have been exposed to  ha rd 
ships, and ve ry  l ik e ly  in  many cases to  in ju ry  
to  th e ir  healths, by the w ro n g fu l acts of the 
defendants in  th e ir  a ttem pt to  ca rry  ou t th e ir  
common object, and I  there fore ho ld  th a t 
the  defendants are jo in t ly  and severally liable. 
The question remains, w hat are the  p la in tiffs  
en titled  to  P They are e n title d  to  th e ir  wages t i l l  
fina l settlem ent. W ith  regard  to  the  food, i t  is 
le ft  in  some doubt, b u t I  th in k , be liev ing  as I  do 
th a t the p la in tiffs  were subjected to  serious in 
convenience from  the insu ffic ien t q u a n tity  and 
defective q u a lity  of the  food, th a t i t  m ust be 
taken s trong ly  against those who have done the 
w rong ; and there fore I  shall a llow  the  p la in tiffs  
the  m axim um  am ount of Is. 8d. a day u n t il a 
tim e  w hich I  have fixed upon somewhat rough ly , 
b u t to  the best o f m y  a b ility , upon the facts 
before me. I t  is  impossible fo r  me to  say th a t I  
have any confidence th a t I  am correct in  fix in g  
upon the num ber of days I  have, b u t I  sha ll say 
up to  fourteen days a fte r the p la in t if fs ’ a r r iv a l in  
San Dom ingo. W ith  regard  to  general damages, 
I  am ve ry  g lad to  f ind  th a t the au tho rities  are in  
favour o f the ju r is d ic tio n  of the cou rt to  award 
general damages, and I  sha ll do so. I  am the 
bette r pleased to  be able to  do so, as con firm ing  
th is  as a general p rinc ip le  tha t, i f  sailors are 
subjected to  wrongs of th is  k in d , they are not 
w ith o u t remedies capable o f being enforced in  
th is  court. B u t i t  is  obvious th a t the am ount o f 
damages is le ft  in  a great degree o f obscurity . 
The am ount m ust va ry  w ith  the  d iffe re n t men. 
Some of them  have been i l l ,  others have n o t ; 
and hence the am ount w ou ld  depend on a 
v a r ie ty  of circumstances w h ich  I  am no t able 
to  exactly  estimate. I  there fore cannot pretend 
to  th in k  th a t I  could a rrive  a t any exact figu re  
w h ich  in  each case w ou ld  represent the in ju ry  
th a t these men have sustained. I  m ust there
fore deal w ith  i t  in  w hat is undoub ted ly  an 
unsa tis factory m anner, and I  sha ll aw ard a sum 
of 101. to  each o f these men in  respect o f the 
general damages w h ich  they have sustained. 
There w i l l  be judgm en t fo r  the  p la in tiffs  w ith  
costs.

S o lic ito rs fo r  the p la in tiffs , Stokes, S a u n d e rs , 
and Stokes.

S olic ito rs fo r  the defendants, Lo w le ss  and Go.

T u e sd a y , J u ly  5,1887.
(Before B utt, J.)
T he L yons, (a)

M o rtq a q e  a c t io n — P r io r i t y  o f  l ie n s  C la im  f o r  
w ages— A d m ir a l ty  C o u r t A c t 1861 (24 V ie t. c. 10),
8. 4.

A  c la im  by the p la in t i f f  i n  a n  a c t io n  f o r  necessaries  
b ro u g h t u n d e r sect. 4 (o r, semble, u n d e r  sect. 5) o f  
the  A d m ir a l t y  C o u r t A c t  1861, even th o u g h  i t  
in c lu d e s  w ages p a id  to  the  s h ip  s c re w  a t  the  
request o f  the ow ne r, is  n o t e n tit le d  to  precedence  
o f  a  m ortgagee ’s c la im .

S em ble, precedence m ig h t liave/ been g a in e d  by  
o b ta in in g  p r io r  p e rm is s io n  fro m  the  c o u r t to  
m a ke  the  p a y m e n t. _____________________

(a) Reported by J. P. A spin a li. and B utler  A s p m a l l , Esqrs.,
Barriaters-at-Law.

T he  L yons.
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T hames and  M eesey M ah Ine I nsueance Co. v. H am ilto n , F easee, and Co. [H . of L .A dm .]

T hese were tw o m otions in  tw o m ortgage actions 
in s titu te d  against the B r it is h  steamship L y o n s , 
asking fo r  ju dg m en t in  bo th  actions and fo r pay
m ent ou t of the  proceeds o f the sale of the ship 
to’ the p la in tiff.

The p la in t if f  in  both actions was the  same 
person, and sued in  respect of tw o  mortgages fo r 
1000l. and 9501. respectively, he ld by  her on the 
steamship.

The ship was, by order of the court, sold fo r
8001., and a fte r deducting  the m arshal’s account 
there remained the sum o f 4161. Is. Id .

The defendant, by his so lic ito r, signed consents 
to  judgm ents fo r  the claim s indorsed on the 
w r its  in  bo th  actions. Subsequently to  the 
in s titu t io n  o f these tw o actions, one H e n ry  
Lafone in s titu te d  an action i n  re m , under sect. 4 
o f the A d m ira lty  C ourt A c t 1861, against the 
L y o n s , to recover sums of money pa id by h im  fo r 
alleged equipm ent and repairs o f the  vessel, in 
c lu d in g  item s pa id by h im  fo r  wages, pilotage, 
and tow age; and filed  a caveat against the pay
m ent o f the  proceeds out o f court.

In  opposition to  the tw o  m otions the  fo llo w in g  
a ffidav it was filed  by H e n ry  La fone :

I, Henry Lafone, of Butler’s Wharf, Southwark, in 
the county of Surrey, wharfinger, trading at Butler’s 
Wharf, make oath and say as follows :

I .  In  A pril 1885, Mr. 6 . O. Lever, who was then the 
nominal owner of the Lyons, entered into negotiations 
on behalf of the owners with me, w ith a view to trading 
that vessel between London and Antwerp from my 
wharf. He lodged the ship’s register w ith me, and I  
arranged to undertake the wharf arrangements of the 
vessel, and engaged a captain and crew, and had the ship 
broughtfrom Newhaven, where she was lying, to Butler’s 
Wharf. She was then sent to Antwerp on a tr ia l trip , 
and certain expenses were incurred in introducing her' 
to the trade, on account of which I  paid a b ill incurred 
w ith  the London Tavern Company, for refreshments 
supplied on the tr ia l trip , the sum of 71t. 12s. 6d. A fter 
the return of the vessel from Antwerp she was berthed 
off the wharf, where she remained a considerable time. 
I  paid a ll the outgoings in connection with the said ship 
for wages, equipments, repairs, pilotage, and towage, 
and there is now due to me the sum of 4561. 9s. 9d. on 
account thereof, as appears by the account marked A 
now produced to me. W ith  the exception of the credit 
appearing in the said account I  have received no pay
ment or satisfaction of the amounts expended by me on 
behalf of the ship as detailed in the said account, nor 
have I  received any security for the same, except tho 
lien I  claim on the said ship or the proceeds of tho sale 
thereof.

J . P . A s p in a l l ,  fo r the p la in tiff, moved fo r an 
o rder in  the term s o f the m otion.

S tokes, fo r  H e n ry  Lafone, c o n tra .— I t  is eon- 
tended th a t the wages item  takes precedence 
o f the m ortgagee’s claim . I t  is ad m itted  th a t 
the  o ther item s are postponed to  the m o rt
gagee’s c la im . M y  c lie n t’s action is in s titu te d  
under sect. 4 o f the A d m ira lty  C ourt A c t 
1861, w h ich  gives the  A d m ira lty  C ourt ju r is 
d ic tion  over cla im s fo r bu ild in g , equipping, and 
re p a irin g  ships, prov ided at the  tim e  of the 
in s titu t io n  o f the s u it the ship o r its  proceeds are 
under arrest. The wages item  is in  the nature of 
a wages cla im , and is en title d  to the  same 
p r io r ity  :

The Wm. F. Safford, Lush. 69 ;
The 8t. Lawrence, 5 P. Div. 250.

[B utt, J.— Those were actions fo r necessaries, 
fo r  w h ich  i t  was then supposed there  was a m a ri
tim e  lien. Here you r action is in s titu te d  under a 
section of the A c t  w h ich  gives no m aritim e  lien .] 
T ha t is im m a te r ia l; wages are en title d  to  a m a ri

tim e  lien, and there fore a person who pays them  
should possess the same r ig h ts  as the seamen 
themselves. [B utt , J.— W hat have you to  say 
to  the decision o f the  House o f Lords in  The  
H e in r ic h  B jo r n  155 L . T. Bep. N . S. 66; 11 App. 
Cas. 270; 55 L . J .  81, P. 1). & A . ; 6 Asp. M ar. 
Law  Cas. 1) ? Besides, you ought to  have obtained 

ermiSsion of the cou rt to make th is  paym ent 
efore pay ing  it . ]  To decide against m y cla im  

w i l l  be to overru le  T h e  W m . P . S a ffo rd  (u b i  sup .) 
and S t. L a w re n c e  (u b i sup .).

J .  P . A s p in a l l ,  in  rep ly , c ited
The Cornelia Henrietta, L. Rep. 1 A. & E. 51;
The Turliani, 32 L. T. Rep. N. S. 841; 2 Asp. Mar.

Law Cas. G03;
The Two Ellens, 26 L. T. Rep. N. S. 1; L. Rep. 4 P.

C. 161; 1 Asp. Mar. Law Oas. 208.
B utt, J.— There m ust be judgm en t in  the 

term s o f the tw o  motions. I t  is qu ite  clear, in  
the f irs t  place, th a t M r. Stokes’ c lien t could have 
no r ig h t  o f action apart from  the section o f the 
A c t o f Parliam ent. B u t the section gives no 
m aritim e  lien, b u t on ly  a r ig h t  to  prove i n  re m  
fo r equipments and repairs where the  sh ip  is 
under arrest. H is  contention th a t he is en titled  
to  precedence in  respect o f these wages is a s trong 
proposition wh ich I  cannot accept. T ha t be ing so, 
i t  is clear th a t he has no p r io r ity  over the  m o rt
gagee.

S o lic ito rs  fo r  the  mortgagee, M c D ia r m id  and 
T e the r.

S olic ito rs  fo r  the p la in t if f  in  the equipm ent 
action, Thus. C ooper and Co.

HOUSE OF LORDS.

F eb . 15, 17, a n d  J u ly  14,1887.
(Before the  L oed Chancelloe (H a lsbury), Lords 

B eam w ell, H eeschell and M acnaghten.)
T hames and M eesey M aeine  I nsueance Com

pany v. H am ilto n , F easee, and  Co. (a)
ON APPEAL EEOM THE COUET OF APPEAL IN  ENGLAND.

M a r in e  in s u ra n c e  —  G e n e ra l w o rd s  i n  p o lic y  —  
P e r i ls  in s u re d  a g a in s t— S p l i t t in g  o f  cha m ber o f  
donkey-eng ine .

A  s team er w a s  in s u re d  by a  t im e  p o lic y  i n  the  
o r d in a r y  fo r m  o n  the s h ip  a n d  m a c h in e ry , i n 
c lu d in g  a  d o n ke y  - eng ine . I n  the  o r d in a r y  
course o f  n a v ig a t io n  the do n ke y  - eng ine  w a s  
em ployed i n  p u m p in g  w a te r  in to  the b o ile r, a n d  
i n  consequence o f  a  screw -va lve , w h ic h  s h o u ld  
have been open, be ing  a c c id e n ta lly  o r n e g lig e n tly  
le f t  closed, the w a te r  w a s  fo rc e d  in to  the  a i r -  
cham ber o f  the  d o n ke y -e n g in e  a n d  s p l i t  i t  open.

H e ld  (re ve rs in g  the  ju d g m e n t o f  the c o u rt be low ), 
th a t the i n ju r y  w a s  n o t a  p e r i l  in s u re d  a g a in s t  
u n d e r  the  g e n e ra l w o rd s  o f  the p o lic y ,  n o t be ing  
e jusdem  g e ne ris  w i t h  those s p e c ia lly  en um era ted .

W est In d ia  Telegraph Company v. Hom e and 
Colonia l M arine  Insurance Company (43 L .  T . 
P e p . N .  S . 420; 4 A sp . M a r .  L a w  C as. 341; 
6 Q. B . D iv .  51) d isa p p ro ve d .

T his was an appeal fro m  a ju dg m en t o f the
m a jo r ity  o f the C ourt o f Appeal (L in d le y  and
Lopes, L .JJ ,), L o rd  Esher, M .R. d issenting,
reported in  17 Q. B . D iv . 195, who had affirm ed a

(a) Beported by 0. E. M ald en , Esq., Barrtstor-at-Law.
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judgm en t of the Queen’s Bench D iv is io n  (M athew 
and S m ith , JJ.), in  favour o f the p la in tiffs , upon 
a special case.

The action was b rough t by  the  respondents 
against the  appellants upon a po licy  o f m arine 
insurance.

The p la in tiffs  were the owners of the In c h m a re e ,  
a steam vessel o f 1287 tons net and 1975 tons 
gross reg ister. I n  A ug . 1883 the p la in tiffs  
effected w ith  the defendants a po licy  o f m arine 
insurance fo r 25001. on the h u ll, masts, spars, 
sails, boats, m aterials, and a ll stores, valued a t 
20,000Z., and m achinery, shafting, propeller, 
boilers and connections, in c lud in g  donkey-engine 
and boilers, pumps and a ll connections, valued a t 
11,0001.— to ta l, 31,0001.— of the vessel fo r  twelve 
m onths. The adventures and pe rils  insured 
against were of the seas, m en-of'w ar, fire, enemies, 
p irates, rovers, thieves, je ttisons, le tte rs  of m art, 
and counterm art, surprisals, tak ings  a t sea, 
arrests, res tra in ts  and detainm ents of a ll k ings, 
princes, and people o f w hat nation, condition, o r 
q u a lity  soever, b a rra try  o f the master and mariners, 
and o f a ll o ther perils , losses, and m isfortunes 
th a t had o r should come to  the  h u rt, de trim ent, 
o r damage o f the aforesaid sub ject-m atter of 
insurance or any pa rt thereof.

On the 2nd M arch 1884, and d u r in g  the con
tinuance of the po licy, the  In c h m a re e  was a t anchor 
off D iam ond Is land  aw a iting  orders, and fo r  the 
purposes of the voyage i t  was necessary to  pum p 
up the m ain  boilers by  means o f the donkey- 
pum p and engine in  the usual way. A t  the tim e 
o f e ffecting the insurance the donkey-pum p and 
engine, and a ll pipes, valves, and m achinery con
nected the rew ith , were efficient and in  good con
d ition , and worked sa tis fa c to rily  up to  the tim e 
o f the  occurrence here inafte r mentioned, and the 
engineers and men w o rk ing  under them  were 
capable and efficient fo r  th e ir  duties. A  pipe led 
from  the donkey-pump to  the boilers, and a t its  
ju n c tio n  w ith  one of the  boilers there was a check- 
valve, capable, o f being opened o r closed by a 
screw. This valve should have been open and 
clear when the boilers were be ing pumped up. 
T h is  valve was e ithe r closed o r salted up at the 
tim e  when the donkey-pum p was set to  w o rk  off 
D iam ond Is land, so th a t the  w ate r could not pass 
in to  the  -boiler, and the consequence was th a t 
when the donkey-pump was set to  w o rk  a t the 
tim e  aforesaid the  pipes and water-cham ber m  the 
donkey-pum p and air-cham ber the re in  became 
overcharged, and the w ate r was forced up in to  the 
air-cham ber, which, in  consequence, s p lit and the 
pum p was thereby damaged. I t  was adm itted  
th a t the -cheek-valve was e ither allowed to  rem ain 
closed b r  become and be salted up by the  n e g li
gence o f one of the  engineers, o r was accidentally 
salted up w ith o u t notice. I t  was also adm itted  
th a t the c losing of the valve and the accident were 
no t due to  o rd in a ry  wear and tear. The question 
was, w hether the damage was covered by the 
po licy  o f insurance.

Feb. 15.—'The A tto rn e y -G e n e ra l (S ir  R. Webster, 
Q.C.), S ir  C. B u s s e ll, Q.C., F re n c h , Q.O., and S y n n o tt, 
appeared fo r the appellants, and argued th a t the 
judgm ent o f the C ourt o f Appea l was wrong. 
The po licy does no t conta in  the words “  pe rils  of 
navigation .”  Policies used a t one tim e  to be 
drawn to  include “  a ll risks  in c iden t to steam 
nav iga tion ,”  b u t o f la te  years these words have 

V ol. V I . ,  N . S.

been designedly dropped. The courts below re lied 
on W est I n d ia  T e le g ra p h  C o m p a n y  v. H o m e  a n d  
C o lo n ia l M a r in e  In s u ra n c e  C o m p a n y  (43 L . T. 
Rep. N . S. 420; 4 Asp. M ar. Law  Gas. 341; 
6 Q. B. D iv . 51); bu t the  judgm en t in  th a t case 
departed from  the recognised princ ip les of in 
surance law. In  every case in  w h ich  underw rite rs  
have been held liab le  upon general words, i t  has 
been because the p e r il causing the  loss was e jusdem  
g e ne ris  w ith  the perils specia lly enumerated :

Phillips  v. Barber, 5 B. & Aid. 161;
Cullen v. Butler, 5 M. & S. 461;
Butler v. Wildman, 3 B. & Aid. 398 ;
Bishop v. Pentland, 7 B. & 0. 219 ;
Devaux v. I ’Anson, 5 Bing. N. C. 519 ;
Davidson v. Bumand. 19 L. T. Rep. N. S. 782; 

3 Mar. Law Cas. O. S. 207; L. Rep. 4 C. P. 117 ;
Merchants’ Trading Company v. Universal Marine 

Company, 2 Asp. Mar. Law Cas. 431, n. ; and 
cited in  Dudgeon v. Pembroke, 31 L. T. Rep. N. S. 
at p. 39; L. Rep. 9 Q. B. at p. 596.

The in ju ry  in  th is  case was no t a “  p e ril o f the 
sea ”  in  any sense; a s im ila r accident m ig h t have 
happened to  an engine on land  fro m  tne same 
cause. See also

Taylor v. Liverpool and Great Western Steam 
Company, 30 L. T. Rep. N. S. 714; 2 Asp. Mar. 
Law Cas. 275; L. Rep. 9 Q. B. 546;

Taylor v. Dunbar, L. Rep. 4 C. P. 206
(where damage to  cargo by delay was held no t to 
be w ith in  the general words o f a p o lic y ) ;

Pandorf v. Hamilton, (a) 55 L. T. Rep. N. S. 499 ; 
6 Asp. Mar. Law Cas. 44; 17 Q. B. D iv. 670; and 
the eases of Rohl v. Parr, 1 Esp. 445, and Hunter 
v. Potts, 4 Camp. 203, there cited. See also

Sailing Ship Garston Company v. Hickie, 55 L. T. 
Rep. N. S. 879 ; 6 Asp. Mar. Law Cas. 71; 18 Q. B. 
Div. 17.

Cohen, Q.C., M y b u rg li,  Q.C., and B a rn e s , fo r  
the  respondents, contended th a t an o rd in a ry  
po licy  of insurance covered a ll dangers of nav i
gation, and i f  th is  accident happened fro m  the 
negligence o f the engineer i t  was “  im proper 
navigation .”  T h is  is  the  on ly  p r in c ip le  which 
w i l l  reconcile a ll the cases. I t  excludes losses 
caused by the  defect o f the  subject o f the in su r
ance, o r by the  act o f the  assured, o r by  wear 
and tear. The ru le  as to  perils  e jusdem  g e n e ris  is 
not co rre c tly  stated in  the  a rgum ent o f the 
appellants. See

Fenwick v. Schmalx, 18 L. T. Rep. N. S. 27 ; L. Rep. 
3 C.P. 313.

The au tho rities  as to  general words fo llow ing  
specific words are collected in  M axw e ll on 
Statutes, p. 297. I f  the o rd in a ry  rules of con
s truc tion  are applied, the  general words would 
cover a ll losses except such as are m an ifes tly  
beyond the scope o f m arine insurance. A  po licy  
o f m arine insurance covers a ll losses, w ith o u t 
r is k  of w h ich  nav iga tion  cannot take place—th a t 
is, a ll “  pe rils  o f riav iga tion

Woodley v. Michell (b), 48 L. T. Rep. N. S. 599; 
5 Asp. Mar. Law Cas. 71; 11 Q. B. D iv. 47.

I f  the words “  perils  of the  seas ”  do not cover a ll

(a) The decision in  this case has since been reversed 
in  the House of Lords (57 L. T. Rep. N. S. 726; 6 Asp. 
Mar. Law Cas. 212 ; L. Rep. 12 App. Cas. 518).

(b ) The deoision in this case has since been overruled
bv the judgment of the House of Lords in Wilson v. 
Owner8 of the Cargo of the Xantho (57 L. T. N. S. 
701; 6 Asp. Mar. Law Cas. 207; L. Rep. 12 App. 
Cas. 503), g D
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losses from  the im proper management o f the ship 
d u rin g  the voyage, the general words do so:

C arruthers  v. Sydebotham, 4 M. & S. 77.
This was a case o f im proper navigation . The 
case o f the M e rc h a n ts ’ T r a d in g  C o m p a n y  v. 
U n iv e rs a l M a r in e  C om p any , c ited  on the  other 
side, does no t affect the argum ent, fo r  in  tha t 
case the ship was unseaworthy : see the ju dg m en t 
of B re tt, J. in

Anderson v. M orice, 31 L. T. Rep. N. S. 605 ; 2 Asp 
Mar. Law Cas. 424; L. Rep. 10 C. P. 58; see also

Paterson v. H a rr is , 1 B. & S. 336.
T a y lo r  v. D u n b a r  and P a n d o r f  v. H a m ilto n ,  

cited on the o ther side, do no t affect the question. 
The w ater in  the bo ile r was essential to  naviga
tion, and therefore th is  was a “  p e ril o f naviga
tion .”  I n  the case of a steamship the po licy  
covers a ll such th in gs  as may happen connected 
w ith  steam navigation . The case is governed by 
West I n d ia  T e le g ra p h  C o m p a n y  v. H o m e  a n d  
C o lo n ia l In s u ra n c e  C o m p a n y  (43 L . T. Rep. N . 8. 
420; 4 Asp. M ar. Law  Cas. 341; 6 Q. B. D iv . 51).

The A tto rn e y -G e n e ra l in  rep ly .— The argum ent 
of the respondents goes to  the le n g th  of saying 
th a t the unde rw rite rs  guarantee the  negligence 
o f the crew. The d irec t consequences o f a n e g li
gent act m ust be excluded, unless they  lead to  a 
sea peril.

A t  the conclusion o f the  argum ents th e ir  
Lordsh ips took tim e  to  consider th e ir  ju d g 
ment.

J u ly  14.— T h e ir Lo rdsh ips gave ju dg m en t as 
fo llo w s :—

The L ord Chancellor (Halsbury).— M y L o rd s : 
In  th is  case a po licy  of m arine insurance fo r 
twelve m onths was effected upon, among other 
th ings, a pum p on board the In c h m a re e  steamer. 
The adventures and perils  which the cap ita l stock 
and funds o f the defendant company were made 
liable to  by  the p o licy  of insurance were of the 
seas, men-of-war, fire, enemies, pirates, rovers, 
thieves, je ttisons, le tte rs  o f m a rt and counter
m art, surprisals, tak ings a t sea, arrests, res tra in ts  
and detainm ents of a ll kings, princes, and people 
o f w hat nation, condition, o r q u a lity  soever 
b a rra try  of the m aster and m ariners, and o f a li 
other perils , losses, and m isfortunes th a t had or 
should come to  the h u rt, de trim ent, o r damage of 
the  aforesaid sub ject-m atter o f insurance o r any 
p a rt thereof. I t  is certa in  th a t a loss o r m is fo r
tune has happened to  the pum p w h ile  the  pum p 
was being used fo r  the  purpose o f f i l l in g  the 
boilers o f the In ch m a re e , and the sole question is, 
whether the loss or m is fortune w h ich  d id  happen 
was one of the losses o r m isfortunes against w h ich 
the  in su rin g  company agree to  indem n ify  the 
owners o f the In c h m a re e . I f  understood in  th e ir  
w idest sense, the words are w ide enough to  include 
i t ; bu t tw o rules o f construction  now f irm ly  
established as pa rt o f our. law  m ay be considered 
as lim it in g  those words. One is, th a t words, how
ever general, m ay be lim ite d  w ith  respect to  a 
sub ject-m atter in  re la tio n  to  which they are used.
I  he o ther is, th a t general words m ay be res tric ted  
to  the  same genus as the  specific words th a t 
precede them. There is perhaps a th ird  considera
t io n  w h ich  cannot be overlooked, and th a t is th a t 
where the  same words have fo r  m any years 
received a ju d ic ia l construction, i t  is no t un 
reasonable to  suppose th a t parties have contracted

upon the be lie f th a t th e ir  words w i l l  be under
stood in  w hat T w i l l  ca ll the accepted sense. A n d  
i t  is to  be remembered th a t w hat courts have to 
do in  constru ing a ll w r itte n  documents is to  reach 
the m eaning o f the parties th rough  the words 
they have used.

Now, the facts here are ve ry  s im p le : a p a r t  
o f the pum p was bu rs t because a valve w h ich 
should have le t the w ate r in to  the bo iler 
was stopped up w h ile  the pum p was being 
worked by a donkey-engine. On the one side i t  
is said th a t f i l l in g  the  bo ile r was necessary to 
enable the ship to  prosecute her voyage ; on the 
other i t  is said th a t the accident, pe ril, o r 
m is fo rtune  had no th ing  to do w ith  the sea, and 
was in  no sense of the like  k in d  w ith  any of the 
perils  o r m isfortunes specifica lly enumerated. In  
the long line  of cases quoted at the bar there  was 
on ly  one (w ith  w h ich  I  w i l l  a ttem p t to  deal 
presently) w h ich  enunciated any d iffe re n t p r in 
ciples o f construction from  those I . have en
deavoured to  set fo r th  above, a lthough I  th in k  
there is some d iff ic u lty  in  reconciling  the  facts 
w ith  respect to  w h ich  some o f them  are decided 
w ith  the p rinc ip le  upon w hich they profess to  be 
decided, conspicuously, I  th in k , D e V a u x  v. 
1 A n so n  (5 B ing. N . 0 . 519), where T inda l, (J.J. 
rests upon au thorities  which, as applicable to  the 
pa rticu la r facts o f the cases to  w h ich  he refers, 
ha rd ly  support the decision then a rrived  at. The 
great d iff ic u lty  I  have had in  th is  case is the 
decision of L o rd  Selborne, L.O. and Oockburn, 0 . J. 
m  the case of the W est I n d ia  and/ P a n a m a  Te le 
g ra p h  C o m p a n y  y. H o m e  a n d  C o lo n ia l M a r in e  
In s u ra n c e  C o m p a n y  (43 L . T. Rep. N . S. 420- 
4 Asp. M ar. Law  'Cas. 341; 6 Q. B. D iv . 51). 
I  cannot agree w ith  the M aster of the R olls 
th a t th a t case does not, as m a tte r of reason
ing, cover the present case. W ith  the utm ost 
respect, I  can draw  no rea l d is tin c tio n  between 
the explosion of the bo ile r and the b u rs tin g  of 
the a ir  chamber o f the  pump, nor can any rea l 
d is tinc tio n  depend upon whether i t  was steam 
generated by fire  w h ich  caused the explosion o r 
a ir  and w ater forced in to  the chamber by o rd in a ry  
mechanical action. B u t before y o u r Lordsh ips 
th a t case is open to  review, and I  cannot th in k  
th a t th a t case is reconcilable w ith  the  princip les 
upon w hich policies of m arine insurance have 
h ith e rto  been construed. I t  in troduces analogy 
as the gu ide by which you are to  ascerta in the 
genus to  w h ich  the d iffe re n t species are to  be 
a ttr ib u te d ; so th a t in  the fu tu re  one m ust in tro 
duce as the tru e  exposition o f general words not 
the genus you fin d  as applicable to the species 
enumerated, b u t any analogous genus. Sea perils  
o r the lik e  become enlarged in to  perils whose on ly  
connection w ith  the sea is th a t they arise from  
m ach inery w h ich gives m otive power to ships. I  
cannot th in k  th a t even were the  analogy perfect, 
which I  do no t th in k  i t  is, th is  is a sa tis facto ry 
mode of ascerta in ing w hat the parties meant ky  
the words they have used; and, as I  have said, 
th is  is the real fun c tion  o f a cou rt in  cons tru ing  
an ins trum en t. I t  m ig h t be reasonable fo r the 
parties to  provide fo r  such a pe ril, and one knows 
th a t  ̂ dangers o f and inc iden t to steam naviga
t io n  are words w h ich  have been used to  provide 
fo r  such casualties ; b u t I  cannot th in k  th a t such 
casualties were in  the contem plation o f the parties 

us ing the old  fa m ilia r  words of th is  po licy.
I  think the subject-matter, marine risks, lim its
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the m eaning of the general words. I  th in k  the 
genus “  perils  of the sea ”  lim its  the meaning. I  
th in k  the m eaning a ttr ib u te d  to  these words fo r 
more than h a lf a cen tu ry  by  decision makes i t  
probable th a t the parties used them  in  th a t 
accepted sense. I  therefore th in k  the judgm en t 
of the C ourt of Appeal w rong, and I  move your 
Lordsh ips th a t i t  be reversed.

L o rd  B ram w ell.— M y Lords : I  cannot agree 
w ith  the  judgm ent in  th is  case. The donkey- 
engine was insured. The adventures and perils  
w h ich  the defendants were to make good specified 
a great many perils, and “  a ll o ther perils, losses, 
and m isfortunes tha t shall come to  the h u rt, d e tr i
m ent, or damage o f the aforesaid subject m atte r of 
insurance o r any p a rt thereof.”  W ords could 
ha rd ly  be more extensive, and i f  the question, 
I  ough t to  say a  question on them , arose fo r the 
f irs t  tim e, I  m ig h t perhaps give them  th e ir  
na tu ra l meaning, and say they included th is  case. 
B u t the question does no t arise fo r  the f irs t  tim e. 
I t  has arisen from  tim e  to  tim e  fo r  centuries, and 
a lim ita t io n  has always been p u t on the words in  
question. D e fin itions are m ost d iff ic u lt, bu t 
L o rd  E llenborough ’s seems r ig h t : “  A l l  cases of 
m arine damages of the lik e  k in d  w ith  those 

enumerated, and occasioned by s im ila r 
I  have had g iven to  me the fo llow ing  

de fin ition  o r descrip tion of w hat would be in 
cluded in  the general words : “  E very  accidental 
circum stance not the resu lt o f o rd in a ry  wear and 
tear, delay, o r of the act of the assured, hap
pening in  the course of the nav igation  o f the 
ship, and inc iden ta l to  the  navigation, and 
causing loss to  the sub ject-m atter of insurance.”  
P robab ly a severe c r it ic is m  m ig h t detect some 
fau lts  in  th is . There are few de fin itions in  
w h ich  th a t could no t be done. I  th in k  the 
de fin ition  o f Lopes, L .J . in  P a n d o r f  v. H a m ilto n  
(54 L . T. Rep. N . S. 536; 5 Asp. M ar. Law 
Cas. 568; 16 Q. B . D iv . 629) ve ry  good : “  I n  a 
seaworthy ship damage to  goods caused by the 
action of the sea d u rin g  tra n s it not a ttr ibu tab le  
to the fa u lt o f anybody ”  is a damage from  a p e ril 
of the sea. I  have th o u g h t th a t the fo llow ing  
m ig h t suffice: “ A l l  perils , losses, and m isfortunes 
of a m arine character, o r of a character incident 
to  a ship as such.”  I  p u t i t  fo rw a rd  w ith  d is 
tru s t, b u t i t  w ould comprehend a ll the cases cited 
where the  assured has recovered, save perhaps 
the W est I n d ia  T e le g ra p h  C o m p a n y  v. H o m e  a n d  
C o lo n ia l In s u ra n c e  C o m p a n y . F o r example, i t  
w ou ld  inc lude the case o f the sh ip  blown over 
w h ile  in  dock, of the  ship damaged by its  m oor
ings g iv in g  way, of the ship fired  in to  by another 
ship. I t  w ou ld  no t include the cases p u t by L o rd  
Esher, M .R., nor the case I  p u t of the captain 
seized w ith  giddiness d ropp ing  the chronometer 
in to  the hold, nor w ou ld  i t  include the present 
case. The damage to  the donkey-engine was no t 
th rough  its  being in  a ship or a t sea. The same 
th in g  would have happened had the boilers and 
engines been on land, i f  the same mismanagement 
had taken place. The sea, waves, and w inds had 
no th ing  to do w ith  it .  A s a m a tte r o f p rinc ip le  
and reasoning, I  th in k  the  decision wrong. I  
th in k  the judgm ent in  the W est I n d ia  a n d  
P a n a m a  T e le g ra p h  C o m p a n y  v. H o m e  a n d  C o lo n ia l 
M a r in e  In s u ra n c e  C o m p a n y  (u h i sup .) w rong  on 
the reasoning I  have used. W ith  m ost sincere 
respect, though i t  is tru e  th a t w hat the w inds are 
to  a sa iling  vessel, steam is to  a steamer, th a t

specially
causes.”

does not decide the question, fo r  i t  is no t every 
damage to  sails th a t would be covered by the 
po licy. Suppose damage by  ra ts  o r m ildew  
to  spare sails. A s to L o rd  Esher’s ju dg m en t in  
th a t case, I  concur in  his c r it ic is m  on i t  in  the 
present case. A n d  I  agree w ith  Lopes, L .J . th a t 
the word “  fire  ”  in  the  po licy  w i l l  no t susta in 
tha t judgm ent. The L o rd  Justice puts the case 
of a spar fa ll in g  on the deck, w h ile  g e ttin g  under 
sail, and being broken, and says i t  would be 
w ith in  the po licy. Perhaps ; b u t i f  i t  would, i t  
would be because i t  was a loss in  navigation , a loss 
w h ich  could not have happened except on a ship. 
B u t suppose the spar was being used to erect an 
aw ning on deck to  give shelter to  dancers 
o r the like , and was broken, the  case would 
no t be covered by  the  po licy. I t  would 
no t be a m arine loss, no t a loss w ith  w h ich  
the  sea, o r navigation , o r the  ship as a ship 
had any th ing  to  do. I  do not lik e  c u ttin g  down 
the n a tu ra l m eaning o f words : there is always a 
great d iff ic u lty  in  saying w hat should be substi
tu ted . B u t i t  is adm itted th a t some l im it  m ust 
be p u t on those in  question here. I  th in k  a 
proper l im it  w ou ld  exclude th is  lo ss ; so th a t 
the judgm ent o f L o rd  Esher, M .R., is, I  th in k , 
r ig h t, and th a t of the other judges wrong, and 
th e ir  decision should be reversed.

L o rd  H erschell. •— M y  Lords : T h is  action 
undoubtedly raises an im p o rta n t question. I t  
tu rns  on the  construction to  be p u t upon the 
general words w h ich  fo llow  the specific enumera
tio n  of the risks  against which the insurance is 
effected in  an o rd ina ry  m arine policy. The po licy 
sued on was a tim e  po licy  fo r twelve months, 
fro m  the 20th A ug . 1883 to  the 20th A ug . 1884; 
and the sub ject-m atter o f insurance, “  the  hu ll, 
masts, spars, sails, boats, m aterials, and a ll stores, 
valued a t 20,0001.; and m achinery, shafting, pro
pellers, boilers and connections, in c lud in g  donkey- 
engines and boilers, pumps and a ll connections, 
valued a t ll,0 0 0 i.”  The risks  against w h ich  the 
insurance was effected are thus described : “  A n d  
touch ing  the  adventures and perils  w h ich  the 
capital, stock, and funds o f the said company are 
made liable unto by th is  insurance, they are, of 
the seas, men-of-war, fire , enemies, pirates, rovers, 
thieves, je ttisons, le tte rs  of m art and counter
m art, surprisals, takings a t sea, arrests, res tra in ts  
and detainm ents of a ll k ings, princes, and people 
o f w hat nation, condition, or q u a lity  soever, 
b a rra try  o f the masters and m ariners, and of a ll 
such perils , losses, and m isfortunes th a t have o r 
sha ll come to  the h u rt, de trim en t, or damage of 
the  aforesaid sub ject-m atter of th is  insurance, or 
any pa rt thereof.”  The facts lie  in  a narrow  com
pass. They are set ou t in  a special case, stated 
by agreement between the parties. On the 2nd 
M arch 1884 the In c h m a re e  (the vessel insured) 
was a t anchor o ff D iam ond Is land, aw a iting  
orders, and fo r  the purposes o f the voyage i t  was 
necessary to  pum p up tne m ain  boilers, by means 
of a donkey-pum p and engine, in  the  usual way. 
A  pipe led from  the donkey-pum p to  the boilers, 
and a t its  ju n c tio n  w ith  one of the boilers there 
was a check-valve, capable of being opened o r 
closed by  a screw, w h ich  ought to  have been kept 
open and clear when the boilers were being 
pumped up. T h is  valve had e ither been le ft  
closed o r had become salted up when the  donkey- 
pum p was set to  w o rk  o ff D iam ond Is land, so th a t 
the w ate r could no t pass in to  the bo ile r. The
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consequence was tha t, when the donkey-pump was 
set to work, the pipes and water chamber in  the 
donkey-pump, and the a ir  chamber therein, be
came overcharged, and the w ater was forced up 
in to  the a ir  chamber, which, in  consequence, sp lit, 
and the pum p was thereby damaged. I t  was 
adm itted fo r the purposes of the case th a t the 
check-valve was e ither allowed to  rem ain closed 
or to become salted up by  the negligence of one 
of the engineers, o r was accidentally salted up 
w ith ou t being noticed, though reasonable care 
was taken by the engineers. I t  was also adm itted  
tha t the closing o r sa lting  up and accident were 
not due to  o rd inary  wear and tear. The cost of 
rep lacing the pum p was about 721. 10s. The ship 
and fre ig h t were warranted free from  average 
under 3 per cent, unless the ship were s tranded ; 
bu t as she d id  become stranded d u rin g  the voyage, 
the loss was not excluded from  the w arranty. The 
parties were unable to  agree as to whether there 
was negligence in  a llow ing the check-valve to 
remain closed or to  become salted u p ; bu t as the 
p la in tiffs  contended th a t the defendants were 
liable, whether there was negligence o r not, i t  
was agreed to  leave th a t question fo r  t r ia l  ( if  
m ateria l) a fte r the decision of the case. The 
questions stated fo r  the opinion of the cou rt were, 
whether the defendants were liab le  under the 
po licy in  respect of the loss, (1) i f  i t  could have 
been avoided by proper care, and occurred th rough  
negligence; (2) i f  i t  occurred accidentally w ithou t 
negligence. The Queen’s Bench D iv is ion  gave 
judgm ent fo r  the p la in tiffs , and th is  judgm ent 
was affirmed by the m a jo rity  o f the C ourt of 
Appeal (L ind ley  and Lcpes, L.JJ.), the M aster of 
the Rolls dissenting.

I t  was no t contended at the bar on behalf of 
the respondents th a t the loss was w ith in  any 
of the specific risks enumerated. Reliance was 
placed exclusively upon the general words : 
“  A l l  other perils, losses, and m isfortunes th a t 
have or shall come to  the h u rt, de trim ent, or 
damage of the aforesaid sub ject-m atter of th is  
insurance o r any p a rt thereof.”  I t  cannot be 
denied tha t, i f  these words are to  be taken w ith 
ou t any lim ita tio n , a loss o r m isfortune d id  come 
to the damage o f a pa rt of the sub ject-m atter of 
the insurance. B u t i t  is contended on behalf of 
the appellants tha t these general words, fo llow ing  
a specific enumeration, m ust be lim ite d  to  perils 
ejusdem  generis  w ith  those specified, or, to  p u t i t  
in  another way, th a t they m ust be construed w ith  
reference to the scope and purpose of the in s tru 
m ent in  which they occur, viz., a po licy o f marine 
insurance. I f  the m atte r now presented its e lf fo r 
consideration fo r the f irs t tim e, untouched by 
au tho rity , I  should not m yself be inc lined to 
construe these general words w ith o u t some lim i
tation. Indeed, the learned counsel fo r  the defen
dants themselves d id  no t contend fo r  so w ide an 
in te rp re ta tion . The view which they p u t before 
the House was, th a t they should be confined to 
accidents happening to  the sub ject-m atter of the 
insurance in  the course of, and incidenta l to, the 
navigation. I  th in k  i t  w il l be found, upon 
exam ination of the authorities, th a t the general 
words in  a m arine po licy have received from  the 
courts, fo r a long series of years, a construction 
to  w h ich you r Lordships would do w e ll to  adhere. 
The ins trum en t is one in  da ily  use, and i f  you r 
Lordships were to pu t a new construction upon i t  
you w ould be lik e ly  to defeat, and not to  g ive

effect to, the in ten tion  o f the  parties. N o th in g  
would be more dangerous, in  m y opinion, than to 
depart from  a construction w h ich the authorities 
have p u t upon words in  common use in  a m er
cantile ins trum en t, even i f  the p ro p rie ty  of the 
decision m ig h t o r ig in a lly  have been open to 
question. In  a case w hich came before the C ourt 
o f K in g ’s Bench, as long ago as 1816, L o rd  E llen 
borough, C.J., in  de live ring  the judgm ent of the 
court, in  clear and unambiguous term s expressed 
th e ir  view  as to the m eaning of the words in  
question. I  re fe r to  the case of C u lle n  v. B u t le r  
(5 M . &  S. 461). I t  was an action on a po licy of 
insurance where the  ship and goods had been 
sunk a t sea by another ship f ir in g  upon her in  
m istake fo r an enemy. The court inc lined to the 
opin ion th a t the loss was no t one by “  perils  of 
the sea,”  bu t held th a t i t  was covered by the 
general words. L o rd  E llenborough said, “  The 
extent and m eaning of the general words have 
not yet been the im m ediate subject of any ju d ic ia l 
construction in  our courts of law. As they m ust, 
however, be considered as in troduced in to  the 
po licy  in  furtherance o f the objects of m arine 
insurance, and may have the effect of extending a 
reasonable in de m n ity  to  many cases not d is tin c tly  
covered by the special words, they are en titled  to 
be considered as m ate ria l and operative words, 
and to  have the due effect assigned to  them  in 
the construction o f the ins trum en t, and th is  w ill 
be done by a llow ing them to comprehend and 
cover other cases o f m arine damage of the like  
k ind  w ith  those w h ich  are specially enumerated 
and occasioned by s im ila r causes.”  N o  case was 
cited a t the bar from  the date when th is  opinion 
was expressed (unless i t  be the recent case of the 
W est I n d ia  a n d  P a n a m a  T e leg ra ph  C o m p a n y  v. 
The H o m e  a n d  C o lo n ia l M a r in e  In s u ra n c e  C om 
p a n y ,  43 L . T. Rep. N . S. 420 ; 4 Asp. M ar. Law  
Cas. 341; 6 Q. B. D iv . 51, to which I  w i l l  p resently 
advert), w h ich has proceeded upon a construction 
o f the po licy d iffe ren t fro m  th a t enunciated by 
L o rd  Ellenborough.

I  w i l l  b rie fly  review  the subsequent authorities. 
The f irs t is B u t le r  v. W ild m a n  (3  B. &  A id . 398). 
There the captain of a ship had thrown a large 
q u a n tity  of dollars overboard, to  prevent th e ir 
fa llin g  in to  the hands of an enemy, by whom he 
was pursued. I t  was held tha t, i f  not a loss by 
je ttison, i t  was covered by the general words. 
A bbott, 0. J. says, “  I f  not, s tr ic t ly  speaking, 
je ttison, i t  is ejusdem  generis, and therefore fa lls  
w ith in  the general words.”  The other judges 
concurred in  th is  view, H o lroyd , J. saying tha t 
the general words include “  a ll losses o f the same 
nature w ith  those described in  the enumerated 
risks.”  N ext in  order of tim e comes P h i l l ip s  v. 
B a rb e r  (5 B. &  A id . 161). A  vessel placed in  a 
g rav ing  dock fo r repa ir was, by the violence of 
w ind  and weather, th row n  over on her side, 
whereby she s truck  the ground w ith  great 
violence and was bilged. A bbott, C.J. in  a ju d g 
ment ho ld ing tha t the underw rite rs were liable, 
a fte r quoting  the general words contained in  the 
policy, said, “  These general words are, indeed, 
restra ined in construction to perils ejusdem  
generis  w ith  those more p a rtic u la r ly  enumerated 
in  the policy. In  th is  case, however, the loss was 
occasioned by  the violence of the w ind and 
weather in  port, and i t  seems to me, therefore, to 
have been produced by a p e ril ejusdem  generis  
w ith  those specified, and to  fa ll w ith in  the general
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words of the po licy.”  The next case, B e  V a u x  v. 
I ’A n so n  (5 B ing. N . C. 519), was much re lied on 
by the counsel fo r  the respondents. B u t, though 
I  feel some d iff ic u lty  in  exp la in ing the grounds of 
th a t decision, i t  ce rta in ly  pu rpo rted  to  be based 
upon the antecedent au thorities, and not upon 
any d iffe ren t v iew  o f the law. The ship had, in  
th a t case, been p u t in to  a d ry  dock fo r repairs. 
These being completed, preparations were made 
fo r  ge tting  her a flo a t; she was fo r th is  purpose 
made fast by fo u r cables, w h ils t the workm en 
removed the sand w h ich  was under the vessel, 
and w h ich  consolidated the shores upon w hich 
the ship was resting. The cables stra ined 
the vessel, fo rc in g  in  the ribs. The stanchions 
of the kelsons having a ll fa llen  from  the 
force of the lower masts upon the keel, the 
garboard strake gave way, and when at last 
the ship was no longer upon the shores she sank 
in to  a m uddy sand. A t  the tim e  of her susta in
in g  the in ju ry  the depth of w a te r in  the dock was 
about fou r feet. She was abandoned as a con
s truc tive  to ta l loss, and the question arose 
whether she wa.s lost by perils  insured against. 
T inda l, C.J., in  de live ring  the judgm ent of the 
court, held th a t she was. H e said : “  I t  is 
to  be observed the words in  the po licy are 
ve ry  large ; the po licy  not on ly  enumerates 
‘ perils  of the Bea, bu t ‘ a ll o ther perils , losses, 
and m isfortunes th a t had o r should come to  the 
h u rt, de trim ent, o r damage o f the sub ject-m atter 
o f the insurance.’ A n d  the cases cited and re lied 
on by the p la in t if f— C a rru lh e rs  v. S ydebo tham , 
F le tc h e r  v. In g l is ,  and P h i l l ip s  v. B a rb e r— are suffi
cient a u th o rity  to show th a t a loss occasioned by 
the endeavour to  get the vessel afloat from  the 
dock in  w h ich she had ju s t been repaired, was a 
loss w ith in  the po licy.”  I t  is not easy, I  confess, 
to  see how the au thorities re fe rred  to  were suffi
cient to  establish the propositions they are sup
posed to  support. In  G a rru th e rs  v. S ydeb o tha m  
(4 M . &  S. 77) the p ilo t nav iga ting  a vessel had 
fastened her bo the p ie r o f a dock basin in  the 
Mersey by a rope to  the shore. She took the 

round, and when the tide  le ft he r fe ll over on 
er side and bilged, in  consequence o f which, 

when the tide  rose, she filled  w ith  w ater and her 
cargo was wetted. I t  was held th a t th is  was a 
s trand ing  e n tit lin g  the assured to recover fo r  an 
average loss upon the goods. A f te r  a carefu l 
perusal of the judgm ents in  th is  case, I  am unable 
to  see its  bearing upon the po in t w h ich had to be 
determ ined in  B e  V a u x  v. I  A n so n . N o r do I  see 
the application of F le tc h e r  v. In g l is  (2 B. &  A id . 
315). A  vessel insured fo r twelve months was in  
a harbour w ith  a hard, uneven bottom ; the tide  
having le ft the vessel, on its  re tu rn  there was a 
considerable swell in  the harbour and the ship 
s truck  the ground hard several tim es and was 
found to be considerably in ju red . I t  was held 
th a t th is  was a loss by p e ril of the sea. S t il l less 
am I  able to perceive the a p p licab ility  o f P h i l l ip s  
v. B a rb e r  (u b i sup .), to which I  have referred above. 
There was no th ing  in  B e  V a u x  v. P A n s o n  th a t I  
can see corresponding w ith  the w ind and weather 
in  p o rt which was held in  P h i l l ip s  v. B a rb e r  to be 
ejusdem  generis  w ith  a storm  a t sea. I t  is un 
necessary to inqu ire  whether the decision in  
B e  V a u x  v. V A n s o n  was correct. I t  cannot be 
regarded as th ro w in g  any doubt upon the canon 
o f construction la id  down by L o rd  E llenborough, 
and more th a t once recognised and acted upon by

L o rd  Tenterden. N o r is i t  possible to  evolve any 
p rinc ip le  from  i t  applicable to  o ther cases. N o 
reasons are given fo r the judgm ent, w h ich  is based 
solely on p r io r  au thorities, and when these autho
r itie s  are examined they on ly  determ ine the  one, 
th a t a ship damaged by a storm  when in  d ry  dock 
is damaged by causes s im ila r to perils  of the seas; 
the others th a t vessels in ju re d  by ceasing to  be 
waterborne, and being d riven  against the  ground 
by the action of the tide , are in ju re d  by “  perils  
o f the sea.”

The last case to  w h ich  I  need re fe r on th is  p o in t 
is B a v id s o n  v. B u rn a n d  (19 L . T. Rep. N . S. 782 ; 
3 M ar. Law  Cas. 0 . S. 207; L . Rep. 4 0 . P. 117), 
where W illes, J. expressly recognised the ru le  of 
construction la id  down in  C u lle n  v. B u tle r .  He 
said : “  The question is not whether the loss here 
was s tr ic t ly  one occasioned by perils  of the sea, 
bu t whether i t  was such other loss w ith in  the 
po licy, w h ich of course m ust be a loss o f the same 
or a s im ila r k in d  to  one happening from  the perils  
of the sea.”  I  th in k , therefore, th a t the case now 
before you r Lordships m ust be determ ined by  a 
consideration o f the  question whether the  loss 
fa lls  w ith in  the general words as construed by 
L o rd  E llenborough ; tha t is, whether i t  is  a case 
“  of m arine damage of the lik e  k in d  w ith  those 
w hich are specially enumerated and occasioned by 
s im ila r causes.”  W hen the facts are borne in  
m ind  i t  seems necessary on ly  to state the question 
in  th is  way to  see th a t the answer m ust be in  the 
negative. To which of the  specially enumerated 
perils  is i t  s im ila r P The on ly one th a t could be 
suggested is “ perils of the seas.”  The damage 
here arose from  the a ir  chamber of the donkey- 
pum p g iv in g  way under an excessive pressure of 
water ow ing to  the proper ou tle t being closed. I t
is, I  th inK , impossible to  say th a t th is  is damage 
occasioned by a cause s im ila r to “  perils  of the 
sea ”  on any in te rp re ta tion  w h ich  has ever been 
applied to  th a t term . I t  w i l l  be observed tha t 
L o rd  E llenborough lim its  the operation of the 
clause to  “  marine damage.”  B y  th is  I  do not 
understand h im  to  mean on ly  damage which has 
been caused by the sea, bu t damage of a character 
to w h ich a marine adventure is subject. Such an 
adventure has its  own perils, to  w h ich  e ither i t  is 
exclusively subject o r which possess in  re la tion  to 
i t  a special o r peculiar character. To secure 
an in de m n ity  against these is the purpose and 
object of a po licy of m arine insurance. The 
respondents placed th e ir  m ain reliance upon 
the case o f the W est I n d ia  T e le g ra p h  C om 
p a n y  v. H o m e  a n d  C o lo n ia l In s u ra n c e  C o m p a n y  
(43 L . T. Rep. N . 8. 420 ; 4 Asp. M ar. Law  
Oas. 341; 6 Q. B. D iv . 51), and na tu ra lly  so, 
because the m a jo r ity  of the C ourt of Appeal 
though t the present case undistingu ishable from
it .  L o rd  Sel borne, L.C . and Oockburn, C.J. 
in  th a t case held th a t the damage done by the 
explosion of the bo iler of a steamer was covered 
by the general words of a m arine po licy. L o rd  
Selborne, a fte r re fe rrin g  to  the effect g iven to  
these words in  B e  V a u x  v. I ’A n s o n  said : “  I  
th in k  i t  is at least as proper to  ho ld  th a t in  the 
case of a steamship they cover damage occasioned 
by the explosion o f the bo ile r in  w h ich  the 
m otive power necessary to  her navigation is 
generated. W ha t the w inds are to  a sa iling 
vessel, steam is to  a steam er; and i t  is as reason
able th a t m arine insurers should bear the risks 
inc iden t to  a navigation by th a t k in d  o f power,
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whether fro m  excess of pressure in  the boilers, 
o r fro m  defects of safety valves, o r from  neglect 
o r mismanagement, m aking th a t dangerous w h ich 
otherwise would not be so, as th a t they should 
bear losses occasioned by excessive pressure of 
w ind, and defects o r m ismanagement of a ship’s 
sails or tackle .”  I  have already given m y reasons 
fo r  doub ting  whether B e  V a u x  v. I ’A n so n  
invo lved any p rinc ip le  w h ich  could possibly be 
extended by analogy to  a case not precisely 
s im ila r in  its  facts. Moreover, i t  is  to  be observed 
th a t in  B e  V a u x  v. I 'A n s o n  the damage done 
was done to the ship as such. I t  arose from  her 
being constructed fo r  the purpose of being w ate r
borne, and thus needing some substitu ted support, 
i f  the support of the w ater was w ith d ra w n  ; and 
the damage to  the ship was due to  her g round
ing , and the fa ilu re  to  keep her safely supported. 
I t  is on th is  view  alone, I  th in k , th a t the case can 
be sustained. B u t the  explosion o f the bo ile r on 
board the  P a n a m a  had no m arine character at 
a ll. I t  m ig h t have happened in. precisely the 
same way and done the same k in d  of damage, i f  
the steam engine had been in  use fo r  the  purpose 
o f m oving m anu fac tu ring  m achinery on shore. 
The rea l g round  of L o rd  Selborne’s judgm ent 
appears to  have been the analogy between damage 
done by the excessive pressure o f the winds in  the 
case of a sa iling  vessel, and the excessive pressure 
of steam in  the bo ile r when the m otive power 
used to  prope l the  vessel is steam. I  am not 
satisfied th a t th is  analogy is a sound one ; but, 
even i f  i t  be so, I  am unable to  see how i t  can be 
treated as an a u th o rity  in  the  present case, s t i l l  
less as concluding it .  The water in  the donkey- 
engine, the over-pressure o f which caused the 
damage, was ce rta in ly  no t to  the steamer “  what 
the winds are to  a sa iling vessel.”  and the damage 
was not, as i t  seems to  me, in  any way s im ila r to 
the  in ju ry  done to  a sa iling  vessel by a storm  of 
w ind. The present M aster of the Rolls, a lthough 
he concurred in  the judgm ent of the m a jo r ity  of 
the cou rt in  the W est I n d ia  T e le g ra p h  C o m p a n y  v. 
H o m e  a n d  C o lo n ia l In s u ra n c e  C om p any , d iffered 
in  bis reasons. H e based his judgm ent solely on 
the ground th a t the explosion was ejusdem  generis  
w ith  fire , and therefore the loss was w ith in  the 
general words. In  the case now under appeal he 
in tim a ted  th a t th is  reasoning was somewhat 
fanc ifu l, and th a t he should not be sorry to  see i t  
dissented from . I  am certa in ly  disposed to  pre fer 
the la te r view  o f the learned judge ; b u t i t  *is not 
necessary to  discuss the po in t, as i t  is obvious 
th a t such a ground of decision can have no 
bearing upon the case we have to  deal w ith ., I  
m ay add, however, th a t since the  te rm  “  fire  ”  has 
been added to  the specia lly enumerated risks 
(which has taken place in  com paratively recent 
tim es), 1 th in k  the general words may prope rly  
be extended to s im ila r risks  wh ich would not 
have been included before. Upon the whole, I  
have come to  the conclusion th a t the judgm ent 
o f the M aster of the R o lls  in  the cou rt below was 
correct. I  believe i t  no t on ly  to  have been in  
accordance w ith  the au thorities, bu t in  harm ony 
w ith  the common understand ing of those who 
enter in to  contracts o f m arine insurance. Several 
instances were p u t in  the course of the argum ent 
of disasters w h ich  are o f common occurrence, and 
w ou ld  seem-to be ju s t as much w ith in  the general 
words as th a t w h ich  is now in  question, b u t in  
respect o f w h ich  i t  has never been suggested th a t

[H . of L.

the underw rite rs  were liable. I  accordingly 
concur in  the judgm ent w h ich  has been moved.

L o rd  M acnaghten.— M y  L o rd s : In  M arch 1884 
the In c h m a re e  was o ff D iam ond Is la n d  ly in g  a t 
anchor, and about to  prosecute her voyage. I t  
was necessary to f i l l  up her boilers. There was a 
donkey ¡-engine and a donkey-pump on board, and 
the donkey-engine was set to  pump up w ater 
from  the sea in to  the boilers. Those in  charge of 
the operation d id  not take the precaution of 
m aking sure th a t the valve of the aperture lead
in g  in to  one o f the boilers was open. Th is valve 
happened to  be closed. The resu lt was th a t the 
water, being unable to  make its  way in to  the 
boiler, was forced back and s p lit the  a ir  chamber 
and so disabled the  pump. T ha t was the begin
n ing  and the end of the m isfortune. A t  th is  
tim e  the In c h m a re e  w ith  her m achinery, in c lud in g  
the donkey-engine, was insured by a tim e policy. 
The question is, was the  loss w h ich  resu lted from  
th is  m ishap covered by  the po licy o r no t P The 
policy contained the common clause describ ing 
the risks w h ich  the unde rw rite rs  were content to 
bear. The clause begins in  the usual way by 
specifying certa in  p a rtic u la r cases, pe rils  of the 
seas and o ther w e ll-know n risks, to  w h ich  the 
indem nity  was to extend. Then fo llow  general 
words apparently o ro v id in g  fo r every conceivable 
loss or m is fo rtune  th a t could happen to  the 
sub ject-m atter o f the insurance. I t  was not 
contended th a t the m ishap in  question fe ll w ith in  
any of the pa rticu la r cases enumerated. The 
argum ent tu rned  on the effect of the general 
words. A ccord ing  to  the o rd in a ry  rules of con
s truc tion  these words m ust be in te rp re ted  w ith  
reference to  the words w h ich  im m edia te ly precede 
them. They were no doubt inserted to  prevent 
disputes founded on nice d istinctions. T h e ir 
office is to  cover in  term s whatever m ay be 
w ith in  the s p ir it  of the cases prev iously  enume
rated, and so they have a greater o r less effect as 
a narrow er o r broader v iew  is taken of those 
cases. F o r example, i f  the expression “  perils  of 
the seas ”  is g iven its  w idest sense, the general 
words have l i t t le  o r no effect as applied to  th a t 
case. I f ,  on the o ther hand, th a t expression is to 
receive a lim ite d  construction, as apparently i t  
d id  in  C u lle n  v. B u t le r  (5 M . &  S. 461), and loss 
by  perils  of the  seas is to  be confined to  loss ex 
m a rin e s  tem pesta tis  d is c r im in e , the general words 
become most im portan t. B u t s till,  ever since the 
case of C u lle n  v. B u t le r ,  when they f irs t  became 
the subject o f ju d ic ia l construction, the y  have 
always been he ld o r assumed to  be res tric ted  to  
cases “ a k in  t o ”  o r “ resem b ling ”  o r “ o f the 
same k in d  ”  as those specia lly mentioned. I  see 
no reason fo r departing  from  th is  settled rule. 
I n  m arine insurance i t  is above a ll th ings  neces
sary to abide by  settled rules, and to  avoid any
th in g  lik e  novel refinements o r a new departure.

I t  was objected by M r. Cohen th a t the  ru le  of 
e jusdem  generis  does no t apply unless you can 
find  a common characteristic ru n n in g  th rou gh  or 
un de rly ing  the previous words. I  do no t know  
th a t th is  is so— at any rate, where several cases 
are enumerated leading to  a common resu lt, o r 
intended to  be m et by a common remedy. A  
icSrPia r ^ns*iance occurs in  the Companies A c t 
1862 and the ea rlie r A c t o f 1848, in  the sections 
w h ich provide fo r w ind ing-up. There are several 
sub-sections specify ing various cases in  w h ich a 
w ind ing -up  order m ay be made, and then there
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is a sub-section p ro v id ing  th a t the  cou rt may 
make an order whenever i t  th in ks  i t  ju s t and 
equitable. U nder both A cts  those general words 
have always been he ld to be res tric ted  to  cases 
e jusdem  generis  w ith  those p rev iously  mentioned, 
and not to  g ive the cou rt a general power to  make 
an order whenever i t  th in ks  r ig h t  to  do so. 
Y o u r Lordsh ips were asked to  draw the line, and 
to  g ive an exact and au tho rita tive  de fin ition  of 
the m eaning of the expression “  pe rils  o f the 
seas ”  explained o r enlarged by o r in  connection 
w ith  the general words. F o r m y part, I  decline 
to a ttem pt any such task. I  do no t th in k  i t  is 
possible to  fram e a de fin ition  w h ich  would include 
every case proper to  be included and no other. 
I  th in k  th a t each case m ust be considered w ith  
reference to  its  own circumstances, and tha t the 
circumstances of each case m ust be looked a t in  
a broad, common-sense view, and no t by the l ig h t 
of s tra ined analogies and fa n c ifu l resemblances. 
In  the present case, a lthough the C ourt o f Appeal 
has p ro pe rly  treated the general words as 
res tric ted  to  cases e jusdem  g e ne ris  w ith  those 
specially enumerated, the m a jo r ity  o f the cou rt 
has held the  accident w ith in  the  po licy. I  am 
unable to  adopt th e ir  conclusion. The accident, 
in  m y opinion, was no t due to  the  “  pe rils  of the 
seas,”  us ing th a t expression in  the w idest sense 
th a t I  can g ive to  it ,  no r d id  i t  resu lt in  sea 
damage of any k ind . I  am there fore of opinion 
th a t the view  of the M aster of the  R o lls  is correct, 
and th a t the  judgm en t o f the  C ourt o f Appeal 
m ust be reversed.

O rd e r ap pea le d  f r o m  re ve rse d ;  the  respondents  
to  p a y  the costs o f  the  a p p e lla n ts  i n  the  cou rts  
below , a n d  in  th is  H ouse .

S olic ito rs  fo r  appellants, G re g o ry , R o w c liffe s , 
and Go., fo r  H i l l ,  D ic k in s o n , and Go, L iverpool.

S o lic ito r fo r  the respondents, T . W . R o ss ite r, 
fo r  H o y le , S h ip le y ,  and H o y le , New  castle-on- 
Tyne.

M a rc h  17 a n d  J u ly  14, 1887.
(Before Lo rds B r am w ell, H erschell, and 

M acnaghten.)
W ilson and Co. v . Owners op the  Cargo op the 

X antho. (a )

ON APPEAL FROM THE COURT OP APPEAL IN  ENGLAND.

B i l l  o f  la d in g — P e r i l  o f  the sea— C o llis io n .

T h e  w o rd s  “ p e r i ls  o f  the s e a s "  have the sam e  
m e a n in g  i n  a  p o lic y  o f  in s u ra n c e  a n d  i n  a  b i l l  
o f  la d in g .

Lo ss  o f  o r  dam age to ca rgo  by c o ll is io n  h a p p e n in g  
w ith o u t  a n y  negligence on  the p a r t  o f  the  c a r r y 
in g  s h ip  is  loss o r  dam age  by p e r ils  o f  the seas 
w ith in  the  m e a n in g  o f  those w o rd s  i n  a  b i l l  o f  
la d in g .

Qucere, w he the r, w here  a  s h ip o w n e r is  sued f o r  loss  
o f  cargo c a r r ie d  by  h im  u n d e r  a  b i l l  o f  la d in g  
c o n ta in in g  the excep tion  p e r i ls  o f  the sea, a n d  the  
p l a in t i f f  p roves  n o n -d e liv e ry  a n d  the  s h ip o w n e r  
loss by  c o ll is io n , the  onus o f  s h o w in g  negligence  
is  th ro w n  u p o n  the  p la in t i f f ,  o r  w he th e r the  
d e fe n d a n t m u s t show  th a t the c o ll is io n  o ccu rred  
w ith o u t  a n y  neg ligence o n  h is  p a r t .

J u d g m e n t o f  the c o u rt be low  reversed.
W oodley v. M ich e ll (48 L .  T . R ep . N .  S . 599 ;

(«1 Reported by 0. E. Malden, Esq., Barrister-at-Law.

5 A sp . M a r .  L a w  Gas. 7 1 ; 11 Q. B . D iv .  47)
o ve rru le d .

T his was an appeal from  a ju dg m en t o f the  C ourt 
of Appeal (L o rd  Esher, M .R., Bowen and F ry , 
L .JJ .), reported in  55 L . T. Rep. N . S. 203; 6 Asp. 
M ar. Law. Cas. 8 ; and 11 P. D iv . 170, a ffirm ing  a 
judgm en t of the President o f the A d m ira lty  D iv i
sion (S ir J. Hannen) in  favou r o f the p la in tiffs .

The action was b rough t by the respondents, 
the holders of a b i l l  of la d in g  o f the cargo 
shipped on board the steamship X a n th o ,  against 
the appellants, who were the owners o f th a t 
vessel, fo r  non-delivery o f the cargo in  question.

A t  the t r ia l  i t  was adm itted  th a t a collis ion 
had occurred between the X a n th o  and another 
vessel, by  w h ich  the fo rm er was s u n k ; th a t the 
cargo had been received, and had no t been 
delivered ; and th a t the  b i l l  o f la d in g  contained 
the usual clause excepting the  shipowner from  
l ia b il ity  fo r  the loss o f cargo caused by perils of 
the  sea. U pon these facts the respondents asked 
fo r  judgm ent.

I t  was argued fo r the appellants th a t the burden 
of p roof w h ich  was on them  to  show th a t the  loss 
was caused by a p e ril of the sea, w ith in  the mean
in g  of th a t te rm  in  the  exceptions named in  the  
b i l l  o f lad ing, had been discharged.

The President of the A d m ira lty  D iv is io n  gave 
judgm en t fo r the  p la in tiffs , upon the a u th o rity  
o f the case of W ood le y  v . M ic h e ll (48 L . T . Rep.
N . 8. 599; 5 Asp. M ar. Law  Cas. 71; 11 Q. B. 
D iv . 47), and his judgm en t was affirm ed as above 
mentioned.

S ir W . P h i l l im o re  and A s p in a l l  (the A tto rn e y -  
G en era l, S ir  R. W ebster, Q.C., w ith  them ) appeared 
fo r  the appellants, and argued th a t a co llis ion 
was p r im a  fa c ie  a p e ril o f the  sea, and th a t i t  
la y  on the p la in tiffs  to  show th a t there had been 
negligence:

Phillips  v. Clark, 2 C. B. N. S. 156 ;
Czech v. General Steam Navigation Company,

17 L. T. Rep. N. N. 246; 3 Mar. Law Cas, O. S. 5;
L. Rep. 3C. P. 14;

Lloyd v. General Iron Screw Collier Company,
10 L. T. Rep. N. S. 526; 2 Mar. Law Cas. 0. S. 32;
3 H. & C. 284 ;

G rill v. General Iron Screw Collier Company,
18 L  T. Rep. N. S. 362 ; 3 Mar. Law Cas. O. S. 77 ;
L. Rep. 3 C. P. 476;

Sailing Ship Garston Company v. Rickie, 55 L. T.
Rep. N. S. 879; 6 Asp. Mar. Law Cas. 71; 18
Q. B. Div. 17 ;

Pickering v. Barkley, 2 Roll. Abr. 248, pi. 10. 
Dangers m et w ith  on the  sea are “  pe rils  o f the 
sea ”  as m uch as dangers caused by  tne sea:

Smith v. Scott, 4 Taunt. 126;
The Norway, Br. & L. 404 ; 3 Moo. P. C. N. S. 245;
The RSUne, Bro. & L. 429 ; L. Rep. 1 P. C. 231;
Chartered Mercantile Bank of Ind ia  v. Netherlands

Ind ia  Steam Navigation Company, 48 L. T. Rep.
N. S. 546 ; 5 Asp. Mar. Cas. 65; 10 Q. B. Div.
521.

W ood le y  v. M ic h e ll (u b i su p .), fro m  w h ich  th is  is 
in  fac t an appeal, was w ro ng ly  decided. See also 
the A m erican case, H a le  v. W a s h in g to n  In s u ra n c e  
C o m p a n y  (2 S tory, 176).

H o lla m s  (S ir  C. R u sse ll, Q.C. w ith  h im ), fo r  the  
respondents, contended th a t i t  was in  fac t on ly  a 
question of fo rm . Even i f  W o o d le y  v . , M ic h e ll  
be bad law, the appellants cannot succeed. They 
rested th e ir  case a t the  t r ia l  on the  g round o f onus 
o f proof. I t  was adm itted  th a t th is  was no t an 
inevitab le  a cc id e n t; there fore the re  m us t have
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been negligence somewhere, and the  cou rt cannot 
in fe r th a t the  loss was by one o f the  excepted 
perils , as negligence o f the c a rrie r w ou ld  take 
i t  ou t of the exception. There is a d is tin c tio n  
between “  perils  of the  sea ”  as used in  a b i l l  of 
la d in g  and in  a po licy  o f insurance : see Pollock, 
C.B. in

Lloyd y. General Screw Collier Company (ubi sup.) ',
Taylor v. Liverpool and Great Western Steam Navi

gation Company, 30 L. T. Rep. N. S. 714; 2 Aap. 
Mar. Law Cas. 275 ; L. Rep. 9 Q. B. 546.

The exceptions in  a b i l l  o f la d in g  are fo r  the 
benefit of the carrie r, and should be construed 
s t r ic t ly  against h im , w h ile  those in  a p o licy  are 
fo r  the  benefit o f the assured. In  any case, there 
should be a new t r ia l  th a t the facts  ̂m ay be 
ascertained. T h e  N o rw a y  and T h e  H e le n e  are 
d is tingu ishab le  on the  facts, as also is W ood ley  v. 
M ich e U , i f  i t  be he ld  to  be w ro ng ly  decided; b u t 
we say i t  was r ig h t  on the  facts of th a t case. H e 
also re fe rred  to

Buller y. Fisher, 3 Eap. 67;
Czech v. General Steam Navigation Company 

(ubi sup.) ;
Merchants’ Trading Company v. Universal Marine 

Insurance Company, 2 Aap. Mar. Cas. N. S. 431, n .;
Taylor on Evidence, ss. 364, 365;
Angell on Carriers, s. 202;
Story on Bailments, s. 512 (a).

The A tto rn e y -G e n e ra l in  rep ly .— I f  the ju d g 
ment; o f the C ourt o f Appeal is reversed, judgm en t 
should be entered fo r  the  defendants, w ith o u t a 
new tr ia l.

A t  the  conclusion o f the argum ents, th e ir  Lo rd - 
ships took tim e  to  consider th e ir  judgm ent.

J u ly  14.— T h e ir Lo rdsh ips gave judgm en t as 
fo llo w s :—

L o rd  H erschell. —  M y  Lords : I n  o rder to  
render c lear the  exact p o in t w h ich  has to  be 
determ ined in  th is  ease i t  w i l l  be necessary to  
state w ith  some minuteness the pleadings and 
the  course w h ich the  case took a t the t r ia l .  The 
owners o f cargo by  the steamship X a n th o ,  who 
were the  p la in tiffs  in  the action, by th e ir  statem ent 
o f c la im  alleged th a t they had suffered damage 
by  breach of the con tract contained in  the  b ills  of 
la d in g  of goods shipped a t C ronstadt on board 
the  defendants’ vessel X a n th o  fo r  carriage to  H u ll, 
th a t the  b ills  o f la d in g  were indorsed to  the 

la in tiffs , to  whom the p rope rty  in  the goods passed 
y  such in do rsem en t; and th a t the  goods were 

no t delivered. The statem ent fu r th e r  alleged a lte r
n a tive ly  th a t the p la in t if fs  had suffered damage 
fro m  the loss o f th e ir  goods w h ile  on board the 
defendants’ vessel by  a collis ion w ith  the steam
ship V a lu ta ,  caused by  the neg ligent navigation  
o f the defendants’ servants. The statem ent of 
defence denied the  con tract and the breach, and 
also th a t the b ills  of la d in g  were indorsed to  the 
p la in tiffs , and th a t the  p rope rty  in  the  goods 
thereby passed to  them. In  answer to  the  a lte r
na tive  cla im , i t  adm itted  th a t the X a n th o  came 
in to  co llis ion  w ith  the  V a lu ta ,  b u t denied th a t the 
co llis ion  was caused by the negligent navigation 
o f the X a n th o ,  a lleg ing  th a t i t  was solely caused 
by  the  neg ligen t nav iga tion  o f the V a lu ta .  The 
defence fu rth e r alleged th a t the loss was occa
sioned by pe rils  w h ich  were excepted by  the b i l l  
o f lad ing. The action came on fo r  t r ia l  before 
the  P resident o f the  Probate and A d m ira lty  
D iv is io n . The learned counsel fo r  the p la in tiffs  
p u t in  as h is on ly  evidence the  b ills  o f la d in g  and

admissions th a t the p ro pe rty  in  the goods and 
the r ig h t  to  sue on the b ills  o f lad ing  had passed 
to  the p la in tiffs , and th a t the goods had not been 
delivered. The b ills  of lad ing , w h ich were in  
the usual fo rm , contained an exception in  these 
term s ;— “  The act o f God, Queen’s enemies, fire, 
m achinery, boilers, steam, and a ll and every other 
dangers and accidents of the sea, rive rs , and 
steam nav iga tion  of whatever na tu re  and k in d  
soever excepted.”  In  opening his case the p la in 
t if fs ’ counsel stated th a t the X a n th o  was lost by 
reason of a collis ion w h ich  took place between 
th a t vessel and the V a lu ta  in  a fog, and sub
m itte d  th a t w hether the  co llis ion  arose from  
the negligence of those na v ig a ting  the X a n th o  
o r  o f those na v ig a ting  the V a lu ta ,  o r from  
the negligence of both combined, the loss of 
the goods d id  no t fa ll w ith in  the  exception 
contained in  the b i l l  of lad ing, and th a t the 
p la in tiffs  were in  e ither case en titled  to  recover. 
H e  re lied  in  support o f th is  contention upon 
the case o f W ood le y  v. M ic h e ll (48 L . T. Rep.
N . S. 599; 5 Asp. M ar. Law  Cas. 71; 11 Q. B. 
D iv . 47). The learned counsel fo r  the  defen
dants adm itted  th a t i f  W ood ley  v. M ic h e ll were 
good law he could no t res is t th is  v ie w ; th a t 
even i f  he proved th a t no negligence was to  be 
im puted to  the X a n th o ,  and th a t the disaster 
was solely due to  the negligence o f the V a lu ta ,  as 
he could no t prove th a t i t  arose fro m  an in 
evitable accident, the resu lt m ust be a decision 
fo r the p la in tiffs . He considered, therefore, th a t 
the on ly  course open to  the defendants was to  
test the law  la id  down in  W ood ley  v. M ic h e ll by 
appeal to  you r Lo rdsh ips ’ House. The learned 
President thereupon gave ju dg m en t fo r  the 
p la in tiffs . I  th in k  the defendants’ counsel was 
pe rfe c tly  correct in  the course w h ich  he took. 
I f  he had proved to dem onstra tion th a t h is vessel 
was free fro m  blame and th a t the o ther vessel’s 
negligence alone caused the disaster, he w ould 
have established no defence so long as W ood ley  v. 
M ic h e ll stood. H e accord ing ly  w ise ly  abstained 
from  the id le  task of a ttem p ting  to  prove facts 
w h ich  the C ourt of Appeal had he ld to  be w ho lly  
im m ate ria l.

I t  appears to  me th a t the on ly  question 
w h ich  arises fo r  y o u r Lordsh ips ’ de term ina
t io n  in  th is  case is whether the  decision in  
W ood ley  v. M ic h e ll can be sustained. In  th a t 
case an action was b ro ug h t on a b i l l  o f lad ing. 
The goods were los t ow ing to  a co llis ion between 
the defendants’ and another vessel. The ju ry  
found th a t there was no negligence on the pa rt of 
the master o r crew o f the c a rry in g  vessel. The 
C ourt of Appea l he ld th a t the defendants were 
not protected by  the exception o f “  pe rils  o f the 
sea ”  contained in  the b i l l  o f lad ing , and gave 
ju dg m en t fo r  the  p la in tiffs . B re tt,  L .J . sa id : 
“  W hat I  th in k  i t  necessarv in  th is  case to  say 
(and I  repeat i t  w ith o u t any doubt), is th a t 
a lthough a co llis ion when b ro ug h t about w ith o u t 
any negligence o f e ithe r vessel is o r m ay be a 
pe ril of the sea, a co llis ion  b rough t about by the 
negligence o f e ithe r of the vessels, so th a t w ith o u t 
negligence i t  could n o t hava happened, is no t a 
p e r il of the  sea w ith in  the  term s o f th a t excep
t io n  in  a b i l l  o f lad ing .”  A n d  Cotton, L .J . thus 
expresses h im se lf : “  There is no decision th a t is 
b ind ing  upon us th a t a co llis ion  occcasioned by 
the negligence o f one o f the ships is a p e ril o f the 
sea. Look ing , then, upon it, w ith  reference to
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decided cases, and according to  the o rd in a ry  
in te rp re ta tio n  of words, I  cannot see how, i f  there 
was no p e r il fro m  sea o r w ind, and an accident 
is caused by the neg ligent act o f one of the  tw o  
ships w h ich  comes in to  co llis ion, th a t can be said 
to  be a p e r il of the sea.”  The question w hat 
comes w ith in  the te rm  “ pe rils  o f the sea”  (and 
ce rta in ly  the  words “  dangers and accidents of 
the sea ”  cannot have a narrow er in te rp re ta tion ) 
has been more frequ en tly  the  subject of decision 
in  the  case of m arine polic ies than b ills  o f lad ing.
I  w i l l  f irs t  notice the decisions pronounced w ith  
regard  to  the fo rm er in s tru m en t, and then in qu ire  
how fa r  a d iffe ren t in te rp re ta tio n  is to  be applied 
in  the case of the la tte r. I  th in k  i t  c lear th a t the 
te rm  “ pe rils  o f the  sea”  does no t cover every 
accident o r casualty w h ich  m ay happen to  the 
sub ject-m atter o f the  insurance on the  sea. I t  
m ust be a p e r il “  o f ”  the  sea. A ga in , i t  is  w e ll 
settled th a t i t  is  no t every loss o r damage of 
w h ich  the sea is the  im m edia te cause th a t is 
covered by these words. They do no t protect, 
fo r  example, against tha t n a tu ra l and inev itab le  
action o f the winds and waves w h ich  resu lts in  
w hat m ay be described as wear and tear. There 
m ust be some casualty, som ething w h ich  could 
no t be foreseen as one o f the necessary incidents 
o f the  adventure. The purpose of the  po licy is to  
secure an in d e m n ity  against accidents w h ich  may 
happen, no t against events w h ich  m ust happen. 
I t  was contended th a t those losses on ly  were losses 
by pe rils  of the  sea w h ich  were occasioned by 
ex trao rd ina ry  violence o f the  w inds o r waves. I  
th in k  th is  is too na rrow  a construction  of the 
words, and i t  is ce rta in ly  no t supported by the 
au tho rities  o r by common understanding. I t  is 
beyond question th a t i f  a vessel strikes upon a 
sunken rock  in  fa ir  w eather and sinks th is  is a 
loss by pe rils  o f the  sea. A n d  a loss by founder
ing , ow ing to  a vessel com ing in to  collis ion w ith  
another vessel, even when the  co llis ion  resu lts 
fro m  the  negligence of th a t o ther vessel, fa lls  
w ith in  the  same category. Indeed, I  am aware 
o f on ly  one case w h ich  th row s a doubt upon the 
p roposition  th a t every loss by  incurs ion  of the  sea, 
due to  a vessel com ing accidenta lly  (using th a t 
w ord  in  its  popu lar sense) in to  contact w ith  a 
fo re ign  body w h ich  penetrates i t  and causes a leak, 
is  a loss by a p e ril of the sea. I  re fe r to  the case 
o f C u lle n  v. B u t le r  (5 M . &  S. 461), where a ship 
hav ing  been sunk by another ship, f ir in g  upon her 
in  m istake fo r  an enemy, the cou rt in c lin ed  to  the 
op in ion  th a t th is  was no t a loss by pe rils  of the 
sea. I  th in k , however, th is  expression o f op in ion 
stands alone, and has no t been sanctioned by  sub
sequent cases. B u t i t  is said th a t the words 
“  pe rils  of the sea ”  occu rring  in  a h i l l  o f la d in g  
o r o ther con tract o f carriage m ust receive a d iffe 
re n t in te rp re ta tio n  from  th a t w h ich  is g iven to  
them  in  a po licy  o f m arine insurance ; th a t in  the 
la tte r  case the  cau sa  p ro x im o , alone is regarded, 
w h ile  in  the  fo rm er you m ay go behind the causa  
p ro x im a  and look a t w ha t was the  rea l o r efficient- 
cause. I t  is  on th is  v iew  th a t the C ourt o f Appeal 
acted in  W ood le y  v. M ic h e ll.  Now , I  qu ite  agree 
th a t in  the case o f a m arine po licy the  cau sa  
p r o x im a  alone is considered. I f  th a t w h ich  im m e
d ia te ly  caused the loss was a p e r il o f the sea, i t  
m atters no t how i t  was induced, even i f  i t  were 
by the negligence o f those na v ig a ting  the vessel. 
I t  is equa lly  clear th a t in  the  case o f a b i l l  o f 
la d in g  you m ay sometimes look behind the imrae- 
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d ia te  cause, and the shipowner is no t protected 
by  the exception o f pe rils  o f the  sea in  every case 
in  w h ich  he w ou ld  be e n title d  to  recover on his 
po licy, on the  g round th a t there had been a loss 
by such perils . B u t I  do n o t th in k  th is  d iffe r
ence arises fro m  the words “  pe rils  of the  sea ”  
hav ing  a d iffe re n t m eaning in  the  tw o  in s tru 
ments ; b u t fro m  the con text o r general scope and 
purpose o f the con tract o f carriage exclud ing in  
ce rta in  caseB the  operation o f the exception. I t  
w ould, in  m y  opin ion, be ve ry  objectionable, unless 
w e ll-se ttled  a u th o r ity  compelled i t ,  to  g ive a 
d iffe re n t m eaning to the  same words occu rring  
in  tw o  m aritim e  instrum ents. The tru e  v iew  
appears to  me to  be presented by W illes , J. in  
his ju dg m en t in  G r i l l  v. T h e  G e n e ra l I r o n  S crew  
C o ll ie r  C o m p a n y  (14 L . T . Rep. N . S. 711;
2 M ar. Law  Cas. 0 . S. 362; L . Rep. 1 C. P. 
600). The question there  arose whether, when a 
vessel was lo s t by a co llis ion  caused by the  n e g li
gence o f those n a v ig a tin g  the  c a rry in g  ship, the 
case fe ll w ith in  the exception o f “ perils  of the 
sea.”  I t  was he ld  th a t i t  d id  not. Reference 
hav ing  been made to  cases on policies of in s u r
ance, and the in te rp re ta tion  there  p u t upon these 
words, W illes , J. said : “  I  m ay say th a t a po licy  
o f insurance is an absolute con tract to indem n ify  
fo r  loss by pe rils  o f the  sea, and i t  is  on ly  neces
sary to  see w hether the  loss comes w ith in  the 
te rm s of the contract, and is caused by  pe rils  of 
the  sea; the fac t th a t the loss is p a r t ly  caused by  
th in g s  no t d is tin c t ly  pe rils  o f the  sea does no t 
p reven t its  com ing w ith in  the  con tract. In  the  
case o f a b i l l  o f la d in g  i t  is  d iffe ren t, because 
there the  con tract is to  ca rry  w ith  reasonable 
care, unless prevented by the excepted perils . I f  
the goods are no t ca rried  w ith  reasonable care- 
and are consequently lost b y  pe rils  o f the  sea, i t  
becomes necessary to  reconcile the  tw o pa rts  of 
the  in s tru m en t, and th is  is done by  h o ld ing  th a t 
i f  the loss th rou gh  pe rils  of the  sea is caused by the 
previous de fau lt o f the  shipowner, he is liab le  fo r  
th is  breach o f h is covenant.”

So fa r  as I  am aware, u n t i l  the case of W o od le y  
v. M ic h e ll was decided, the re  was no a u th o rity  
fo r  saying th a t a loss the  p rox im ate  cause o f 
w h ich  was a p e ril o f the  sea, and w h ich  d id  not 
resu lt fro m  the  act o r de fau lt o f the  carrie r, was 
no t w ith in  the exception. I n  the case of the 
C h a r te re d  M e rc a n t ile  B a n h  o f  I n d ia  v. T h e  
N e th e rla n d s  I n d ia  S team  N a v ig a t io n  C o m p a n y  (48 
L . T. Rep. N . S. 546; 5 Asp. M ar. Law  Cas. 65; 
10 Q. B . D iv . 521) the  present M aster of the  R o lls  
suggested the  view  th a t a loss b y  a co llis ion  due 
to  the  negligence no t of the c a rry in g  b u t of the 
o ther vessel, was no t a loss b y  pe rils  o f the sea. 
H e s a id : “  I f  the  co llis ion  is caused w ith o u t any 
fa u lt  on the p a rt of the  c a rry in g  ship, b u t is 
caused by reason of the  negligence o f those who 
are conducting  the o the r ship, i t  cannot be called 
an accident of the sea. A n  accident is th a t w h ich  
happens w ith o u t the  fa u lt  o f anybody, and conse
qu en tly  a co llis ion  w h ich  is the  fa u lt  o f somebody is 
no t an accident o f the  sea.”  T h is  was a d ic tu m  
ce rta in ly  no t necessary fo r  the  decision of th a t 
case. B u t in  W o o d le y  v. M ic h e l l i t  was repeated 
and adopted as the  ground  o f judgm ent. W ith  
the greatest respect fo r  th a t learned judge, the  
w e igh t o f whose op in ion on any question of 
m aritim e  law  I  fu l ly  recognise, I  am unable to  
perceive w hy a loss occasioned by  an in road o f 
the  sea ow ing  to  a casualty over w h ich  the ship-
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owner and his servants had no con tro l should not 
be he ld to  be w ith in  the exception. I f  the d is
t in c tio n  po in ted out by W illes , J. between the 
ru les govern ing the construction o f policies of 
m arine insurance and b ills  of la d in g  be the tru e  
one, i t  is ce rta in ly  not applicable to such a case.
I  am unable to concur in  the view  th a t a disaster 
w h ich  happens from  the fa u lt of somebody can 
never be an accident o r p e ril o f the sea; and I  
th in k  i t  would g ive rise to  d is tinc tions res ting  on 
no sound basis i f  i t  were to  be held th a t the excep
tion  of perils  o f the seas in  a b i l l o f la d in g  wore 
always excluded when the in road of the sea w hich 
occasioned the loss was induced by some in te r 
vention of human agency. Take the case w h ich  I  
p u t in  the course of the argum ent, of a ship w h ich  
strikes upon a rock and is lost because the lig h t 
w h ich  should have warned the m arine r against i t  
has become extingu ished ow ing to the negligence 
o f the person in charge. W h y  should th is  no t 
be w ith in  the  exception, w h ile  a s im ila r loss 
a ris ing  from  a vessel com ing in to  contact w ith  
a rock not m arked upon the cha rt a d m itte d ly  
w ould be ? A n d  w ha t substantia l d is tinc tio n  is 
there between th is  la tte r  case and th a t o f a vessel 
foundering  th rou gh  co llis ion w ith  a ship a t anchor 
le ft  at n ig h t w ith o u t lig h ts  ? F o r these reasons 
I  have a rrived  a t the  conclusion th a t the case of 
W ood le y  v. M ic h e ll cannot be supported. I t  
was contended by  the learned counsel fo r  the 
appellants th a t i f  you r Lordsh ips should take 
th is  view, the  ju dg m en t ough t to  be entered fo r 
them. I  cannot concur in  th is. W ith  the  autho
r i t y  o f W ood ley  v. M ic h e ll in  th e ir  favour, when 
once i t  was adm itted  th a t the accident was no t 
inevitable , i t  was as fru itle ss  fo r  the  respondents 
to  g ive evidence of the negligence o f the appellants 
as i t  was fo r  the  appellants to  seek to  cast the 
blame on the  other vessel. M uch argum ent was 
addressed to  you r Lordsh ips on the  question 
whether, when the p la in tiffs  had proved th a t the 
goods had not been delivered, thus th ro w in g  the 
onus on the defendants of excusing th e ir  non
de live ry, p roof by them  th a t the vessel had been 
sunk in  a co llis ion  would be suffic ient to  s h ift the 
onus, and render i t  incum bent on the p la in tiffs  to 
establish th a t the collis ion was due to  the defen
dants’ negligence, o r whether the defendants, to 
b r in g  themselves w ith in  the exception, m ust show 
th a t the loss was no t due to  a cause induced by 
th e ir  own negligence. I  do not th in k  th is  po in t 
is now before y o u r Lordsh ips fo r  decision. A rg u 
ments o f w e igh t have been adduced in  support of 
e ithe r view. I  ce rta in ly  m ust no t be understood 
as decid ing th a t the  mere p roof o f loss by co llis ion 
under circumstances as consistent w ith  its  resu lt
in g  from  the negligence o f the c a rry in g  ship as 
fro m  any o ther cause would exonerate the defen
dants. I  move y o u r Lordsh ips th a t the  judgm ent 
appealed from  be reversed, and th a t the re  be a 
new t r ia l o f the action. I  th in k  the respondents 
m ust pay the costs in  the C ourt o f Appea l and in  
th is  House, and th a t the costs o f the tw o tr ia ls  
a lready had should abide the event. A n d  I  move 
y o u r Lordsh ips accordingly.

L o rd  B r am w ell.— M y  L o rd s : M y  noble and 
learned fr ie n d  has been k in d  enough to  read his 
op in ion firs t, in  consequence of its  con ta in ing  a 
fu lle r  statem ent o f the facts than w hat I  am 
about to read to  y o u r Lordships. The p la in t if fs ’ 
statem ent o f c la im  is fo r  the non-delivery of 
goods according to  a b i l l  o f lad ing , w ith  an i

a lte rna tive  c la im  fo r  loss o f the goods there in  
mentioned, ow ing to  the negligence o f the defen
dants. I t  was adm itted  a t the t r ia l  by  the defen
dants th a t the goods had no t been delivered 
according to the b i l l  o f lad ing. I t  was adm itted 
by the p la in tiffs  th a t the vessel sank ow ing to 
damage received in  a collision. I t  was adm itted 
by the .defendants th a t th a t collis ion was not the 
resulc o f inevitab le  accident— i.e., of w inds, waves, 
o r o ther na tu ra l causes. The p la in tiffs  contended, 
on the a u th o r ity  o f W ood ley  v. M ic h e ll,  th a t th a t 
being so they were en titled  to judgm ent, whether 
the collis ion was a ttr ibu tab le  to  the negligence 
o f the defendants, w ith  o r w ith o u t negligence on 
the o ther ship, o r w he lly  to  the negligence of tha t 
other. The President so ruled, considering h im 
self bound by W ood le y  v. M ic h e ll. T ha t case" 
decided th a t a damage, in c lud in g  foundering  occa
sioned by  collision, was not a loss by pe rils  o f the 
sea w ith in  those words o f exception in  a b i l l  o f 
lading, unless occasioned by action of sea or w ind, 
o r inevitab le  accident, and therefore th a t a c o lli
sion occasioned, w hether by the negligence o f the 
one ship o r the  other, o r both, was no t a loss by 
such perils. The now defendants appealed, bu t 
the ru l in g  was upheld, the cou rt g iv in g  reasons 
fo r th e ir opinion, and also re ly in g  on the case of 
W ood le y  v. M ic h e ll. W ith  great respect, I  cannot 
agree. I  th in k  th a t case w ro ng ly  decided, and 
d iffe r from  the reasons g iven in  support of the 
judgm ent in  th a t and in  th is  case. Was i t  by a 
p e ril of the sea th a t the  defendants’ ship 
foundered P The facts are th a t the sea-water 
flowed in to  her th rou gh  a hole, and flowed in  such 
quan tities th a t she sank. I t  seems to  me th a t the 
bare statement shows she went to  the bottom  
th rough  a p e ril of the sea. I f  the hole had been 
small, there be ing a piece o f bad wood, a p lank 
sta rting , o r a s im ila r cause, i t  w ou ld  be called a 
leak, and no one would doubt th a t she foundered 
from  a p e ril o f the sea. Does i t  make any 
difference th a t the hole was large, and occasioned 
by  collis ion P I  cannot th in k  i t  does. I t  is 
adm itted  th a t i f  the question had arisen on an 
insurance against loss by perils  of the  sea th is  
w ould have been w ith in  the po licy a loss by perils 
o f the sea. A re  the words to have d iffe ren t 
meanings in  the tw o instrum ents P W h y  should 
they P D iffe re n t consequences m ay fo llow . The 
insure r m ay be unable to defend h im se lf on the 
ground th a t the loss was brought about by the 
negligence o f the crew, w h ile  the fre ig h te r may 
m a in ta in  an action on the ground th a t i t  was. 
B u t how is the loss a loss by pe rils  o f the sea in  
one case and no t in  the  o ther P The argum ent is, 
th a t w in d  and waves d id  not cause the loss, b u t 
negligence in  someone. B u t surely, i f  th a t were 
so, a loss by s tr ik in g  in  calm  weather on a sunken 
rock no t m arked on the cha rt w ould not be a loss 
by pe rils  of the seas w ith in  the b i l l  o f la d in g ; o r 
s tr ik in g  on a rock fro m  w h ich the l ig h t  had been 
removed, o r an iceberg, o r a vessel w ith o u t ligh ts . 
I  cannot b r in g  m yself to  see th a t such cases are 
no t losses by perils  o f the sea. Is  no t the chance 
o f being ru n  against by  a clum sy r id e r one o f the 
pe rils  o f h u n tin g  P I t  w ou ld  be strange i f  an 
u n d e rw rite r on cargo, suing in  the name of the 
cargo owners on the  b i l l  o f lad ing, should say, 
“  I  have pa id fo r  a loss by  perils  o f the sea, and 
c la im  on you because the  loss was no t by  pe rils  o f 
the  sea.”

The Court of Appeal, with great respect, argued
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as though the co llis ion  caused the  loss. So i t  
-d id  in  a sense. I t  was a cau sa  s in e  qu a  n o n , 
b u t i t  was not the causa  cau sans . I t  was causa  
re m o ta , bu t no t cau sa  p ro x im o .  The causa  
p r o x im o  of the  loss was foundering. I t  w ou ld  be 
strange i f  a p lank started, and the vessel went to  
the bottom  in  consequence, th a t i t  should be held, 
“  Oh, the loss is r o t  by pe rils  o f the  seas, b u t by 
bad carpentering .”  L e t there be no doubt. I  do 
no t say th a t in  such case the fre ig h te r m ig h t not 
com pla in th a t his goods were carried  in  an un- 
seaworthy s h ip : a ll I  say is, th a t the loss would 
be by  perils  of the seas. I t  is on ly  necessary fo r 
th is  House to  say th a t i f  the foundering  was 
occasioned by a collis ion, w ith  no blame on the 
defendants, they ough t to have succeeded. F o r 
th is  is w hat they offered to  prove, and were to ld  
tha t i t  was useless to  do so. M r. H o llam s argued 
th a t they ough t to  have ins is ted on th e ir  r ig h t  to  
prove th e ir  case. I  am c lea rly  o f a d iffe ren t 
opinion. I  th in k  when the judge  says, “  I  sha ll 
decide against you, though  you prove w hat you 
say,”  the  p a rty  m ust acquiesce fo r  the tim e, and 
seek his remedy by appeal. I  th in k  th a t the 
judge  m ig h t p rope rly  refuse to hear the evidence, 
fo r  he m ig h t t r u ly  say th a t in  h is op in ion th is  
evidence is irre le va n t to  any issue .on the re c o rd ; 
no one g iv in g  i t  w ou ld  be liab le  to  the pena lty  of 
pe rju ry . The practice in  m y  experience has 
always been in  con fo rm ity  w ith  w hat I  am now 
saying. The judgm ent, then, m ust be set aside. 
The A tto rney-G enera l contended th a t i t  should 
be entered fo r the defendants. T ha t also is 
impossible. I t  could not have been done 
before the Jud ica tu re  A c t, and th a t A c t 
does no t authorise it .  I t  would be most un jus t 
to the p la in tiffs . They, re ly in g  on the  law  as i t  
had been la id  down, proved w hat was a suffic ient 
case, and d id  not g ive w hat w ou ld  have been 
irre leva n t evidence i f  the law  had been r ig h t ly  
la id  down. I  say no th ing  about bu rthen o f proof. 
A l l  I  say is, th a t i f  the co llis ion was in  no way 
the fa u lt of the defendants’ crew, they are en titled  
to judgm ent. As to  costs, I  do no t remember 
whether m y noble and learned fr ie n d  made any 
m ention o f costs, bu t I  w i l l  m ere ly  read w hat I  
have w ritte n , namely, th a t as to  costs i t  seems to  
me th a t ne ithe r p a rty  is to  blame, and th a t conse
quen tly  the  costs o f the fo rm er t r ia l,  o f the 
appeal in  the  cou rt below, and in  th is  House, 
should be costs in  the  cause fo r  e ithe r pa rty . I  
do not know whether th a t w i l l  meet you r Lo rd - 
ships’ view  in  the m atte r, b u t th a t can be settled 
afterwards.

L o rd  M acnaghten.—M y L o rd s : In  th is  case 
the b i l l  o f lad ing  on w h ich  the question arises is 
in  common form . I n  the  usual term s i t  states 
the  engagement on the  p a rt of the shipowner to  
de live r the  goods in tru s te d  to  his care. A t  the  
same tim e  i t  specifies, by way o f exception, 
ce rta in  cases in  w h ich  fa ilu re  to  de live r those 
goods m ay be excused. So m uch fo r  the express 
term s of the  b i l l  o f lad ing. B u t the  shipowner’s 
ob ligations are no t lim ite d  and exhausted by 
w hat appears on the  face o f the in s tru m en t 
u n d e rly in g  the con tract, im p lied  and invo lved in  
i t  there is a w a rra n ty  by the  shipowner th a t his 
vessel is  seaworthy, and there is also an engage
m ent on his p a rt to  use due care and s k il l in  
na v ig a ting  the vessel and c a rry in g  the goods. 
H a v in g  regard to  the duties thus cast upon the 
shipowner, i t  seems to  fo llow  as a necessary con

sequence, th a t, even in  cases w ith in  the ve ry  
term s o f the  exception in  the b i l l  o f lad ing, the 
shipowner is no t pro tected i f  any de fau lt o r 
negligence on his p a rt has caused o r con tribu ted  
to  the loss. T u rn in g  now to  the facts of the case, 
we find  th a t i t  was adm itted  at the  t r ia l  th a t the 
vessel w ith  the goods on board foundered at sea 
in  consequence of a co llis ion. The exception in  
the b i l l  o f lad ing includes “  dangers and accidents 
of the  sea.”  Is  shipwreck by co llis ion  a danger o r 
accident o f the sea P I  should say undoubtedly i t  
is. Then comes the question, how was the co l
lis ion  b rough t about ? O f th a t we know  no th ing, 
except th a t i t  was no t due to  inev itab le  accident. 
So m uch was adm itted. I t  fo llows from  th a t 
admission th a t one o r bo th  of the vessels th a t 
came in to  collis ion m ust have been to  blame. In  
th a t state o f th ings, I  should have tho ugh t th a t 
the  issue between the  parties was reduced to  th is  
question, W as the ca rry in g  vessel in  fa u lt  ? I f  
i t  was not, the shipowner is protected. I f  i t  was, 
though the loss occurred th rou gh  one o f the 
excepted perils, the shipowner cannot re ly  on the 
exception. U n fo rtu n a te ly  th a t sim ple issue was 
obscured, and the t r ia l  of the action  was rendered 
abortive  by  reason o f the  decision in  W ood le y  v. 
M ic h e ll.  In  the face o f th a t decision i t  w ou ld  
have been id le  fo r  the parties to  have gone in to  
the facts a t the tr ia l.  I t  w ou ld  have been a w o rk  
o f supererogation on the  p a rt of the p la in tiffs  to 
have proved th a t the  ca rry in g  vessel was in  ia u lt.  
The defendants w ou ld  have been no nearer 
w inn ing  i f  they had established by the clearest 
evidence th a t up to  the moment o f co llis ion  they 
had perform ed every d u ty  cast upon them . U nde r 
these circumstances the  parties have been com
pelled to come to  you r Lo rdsh ips ’ House, appeal
in g  in  fo rm  against the ju dg m en t o f the C ourt of 
Appeal in  the present case, b u t in  re a lity  against 
the decision in  W o od le y  v. M ic h e ll. Y o u r L o rd - 
ships are therefore called upon to  determ ine 
w hether the ru le  la id  down in  W o o d le y  v. M ic h e l l  
can be supported on p rinc ip le  or au th o rity . 
A u th o r ity  in  its  favour the re  is none. The 
in d u s try  o f counsel could no t produce any passage 
from  any recognised trea tise  o r fro m  any re 
ported judgm en t countenancing the doctrine , 
except one observation in  C h a rte re d  M e rc a n t ile  
B a n k  o f  I n d ia  v. N e th e r la n d s  I n d ia  S te a m  N a v ig a 
t io n  C o m p a n y  (48 L . T. Rep. N . S. 546; 5 Asp. 
M ar. Law  Cas. 65 ; 10 0.. B. D iv. 521), wh ich was 
no t necessary fo r  the decision. I t  seems to  me 
to  be equa lly d iff ic u lt  to  support the  ru le  in  
W ood ley  v. M ic h e ll on princ ip le . I f  the  accident 
is b ro ug h t about by  the  negligence o f the 
owner o f the  c a rry in g  vessel o r h is servants, 
i t  w ou ld  be con tra ry  to  common sense and against 
a ll sound p rinc ip le  to a llow  one who was the 
au thor o f the m isch ief to ava il h im se lf of his own 
wrong. B u t, i f  the c a rry in g  shipowner is free 
from  a ll blame, w hy should he su ffe r fo r  the  
erro rs o r m isconduct of those over whom  he has 
no con tro l ? A s  fa r  as he and his vessel are con
cerned, w hat difference can i t  make in  th a t case 
w hether the collis ion is caused by  a sunken rock, 
or by  an iceberg, or by another vessel, o r whether 
th a t o ther vessel is o r is no t in  fa u lt  P I t  seems 
to  me, i f  I  m ay say so w ith  a ll deference, tha t the 
e rro r of the C ourt o f Appea l in  the  present case 
is to  be found in  t h is : They s ta rt w ith  the 
assum ption th a t the same words have d iffe ren t 
meanings when used in  polic ies of assurance, and
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when used in  b ills  of lad ing. F o r th a t assump
tio n  there is not, I  ven ture to  th in k , any founda
tion . D iffe re n t considerations, no doubt, apply 
to  the tw o contracts, a con tract of in de m n ity  and 
a con tract o f carriage, and the same event m ay 
have a d iffe ren t resu lt in  the one case fro m  w hat 
i t  would have in  the o th e r; b u t in  m ercantile  
contracts so closely connected the same words 
m ust have the same meaning. W hatever the 
expression “  pe rils  o f the  sea ”  means in  a p o licy  
o f assurance, i t  means ne ithe r m ore no r less in  a 
b i l l  o f lad ing. The resu lt, in  m y  opinion, is th a t 
the appeal m ust be allowed, and the li t ig a n t 
parties m ust begin over again.

O rd e rs  a p p e a le d  f r o m  re ve rse d ; a n d  a  new  
t r i a l  o rd e re d ; the  costs o f  the  t r i a l  a lre a d y  
h a d  to  he costs i n  the ca u s e ;  a n d  the costs 
i n  the C o u r t o f  A p p e a l a n d  i n  th is  H ouse  
to  be d e fe n d a n ts ’ costs i n  the cause.

Solic ito rs fo r  appellants, Lo w le ss  and Co.
S olic ito rs fo r  respondents, H o lla m s , S o n , and 

C o w a rd .

M a y  12,13, a n d  J u ly  14,1887.
(Before the L ord Chancellor  (H a lsbury), Lords 

W atson, B ram w ell , F itzgerald , H erschell, 
and M acnaghten .)

H am ilton  v . P andorf. (a )
ON APPEAL FROM THE COURT OF APPEAL IN  ENGLAND.

C h a r te r -p a r ty  —  B i l l  o f  la d in g  —  E x c e p tio n s  —  
B a n g e rs  a n d  a cc ide n ts  o f  the seas —  D a m a g e  
caused by ra ts .

A  cargo o f  r ic e  w a s  sh ipp ed  u n d e r  a  c h a r te r -p a r ty  
crnd b i l ls  o f  la d in g , w h ic h  excepted “  da nge rs  
a n d  acc ide n ts  o f  the  seas . . .  o f  w h a te ve r 
n a tu re  a n d  h in d . ”  D u r in g  the voyage the cargo  
w as da m age d  by se a -w a te r e n te r in g  th ro u g h  a  
p ip e  w h ic h  h a d  been g n aw ed  by  ra ts . I t  w as  
a d m itte d  th a t  the  s h ip  w as  s e a iv o iih y , a n d  th a t  
the re  w a s  n o  negligence.

H e ld  (re ve rs in g  the  ju d g m e n t o f  the  c o u rt be low ), 
th a t the  da m age  w as  w i t h in  the exception , a n d  
t h a t  the  s h ip o w n e r  w a s  n o t lia b le .

T his was an appeal fro m  a judgm en t o f the C ourt 
o f Appeal (L o rd  Esher, M .R., Bowen, and F ry , 
L -JJ .) reported in  56 L . T. Rep. N . S. 499, 6 Asp. 
Mar. Law  Cas. 44, and 17 Q. B. D iv . 670, who had 
reversed a ju dg m en t o f Lopes, L . J., upon fu r th e r  
consideration o f an action tr ie d  before h im  at the 
L ive rpoo l Sum m er Assizes 1885.

The appellants were the  owners o f the steam
sh ip  In c h r l io n a ,  and the respondents were m er
chants in  London and the rice  ports. The question 
fo r  decision was, w hether the respondents were 
en title d  to  recover fro m  the appellants the sum of 
10001. by w ay o f damages fo r  breach of con tract 
contained in  ce rta in  b ills  of lad ing  dated the 26th 
M arch 1884, on a cargo o f rice  shipped by the 
respondents a t A kyab , on board the In c h rh o n a ,  
and delivered in  a damaged condition. I t  ap
peared th a t the  damage to  the  rice  was occasioned 
by sea-water w h ich  had go t in to  the ho ld th rough  
a hole w h ich  had been made in  a pipe by rats. 
The appellants re lied on the exceptions in  the 
b ills  of la d in g  as free ing them  from  l ia b il ity  fo r  
the  damage so occasioned. The pe rils  excepted 
in  th e ^b ills  o f lad ing  were “ the act o f God, the 
Queen s enemies, fire, and a ll and every other 
dangers and accidents o f the  seas, rive rs , and

(0) Reported by 0. E. Malden, Esq., JBarrister-at-Law.

steam nav iga tion  o f whatever na ture  and k in d  
soever excepted.”  There was a d ispute a t the  
t r ia l as to  whether the ra ts  had been allowed to  
come on board by  the shippers in  the  course o f 
sh ipp ing the rice  a t Akyab. The ju r y  found as 
to  th is , th a t the  ra ts  th a t caused the damage were 
no t b rough t on board by  the shippers in  the 
course o f sh ipp ing the rice. A  second question 
was le ft  to  the ju r y — namely, whether those on 
board the vessel took reasonable precautions to 
prevent ra ts  com ing on board d u rin g  the ship
p ing  o f the rice. T h is  question the  ju r y  d id  not 
answer, as the appellants’ counsel at the tr ia l 
adm itted  th a t i t  became im m ate ria l, having 
regard to  the  fin d in g  on the  f irs t question. 
There was no dispute at the t r ia l  as to  the fact 
o f damage o r the am ount thereof, and i t  was 
fu r th e r  agreed th a t the damage was caused d u rin g  
the voyage home, a fte r the  ship had le ft A kyab , 
by  sea-water passing th rou gh  a hole made by ra ts  
in  a leaden discharge pipe connected w ith  a ba th
room in  the vessel. I t  was adm itted  th a t the 
effect of the fin d in g  o f the ju ry ,  having regard 
to  the evidence was, th a t the  ra ts  w h ich  ate the 
pipe were in  the ship before the cargo was loaded. 
The appellants d id  no t offer any evidence to  show 
th a t i t  was impossible to  exclude ra ts  a ltogether 
from  the ship, o r th a t i t  was not possible by 
reasonable care and s k il l to  prevent ra ts  when on 
board from  doing the m isch ief w h ich  caused the 
damage in  th is  case.

Lopes, L .J . gave judgm en t fo r  the defendants 
(the present appellants), b u t his ju d g m e n t was 
reversed, as above mentioned.

B ig h a m , Q .0. and B a rn e s  appeared fo r  the 
appellants, and argued th a t any incurs ion of 
sea-water from  n a tu ra l causes w h ich  m igh t be 
guarded against by  o rd in a ry  care is an “  accident 
of the sea.”  T h is  loss was w ith in  the  exception, 
being sea damage to  cargo w ith o u t negligence; 
and there is no difference in  the construction of 
the words “  dangers o r pe rils  o f the  seas ”  in  

olicies o f insurance, o r in  charter-parties and 
il ls  of lad ing, except th a t under the  two la tte r  

the shipowner is bound to  exercise reasonable 
care. The case is no t covered by a u th o rity . 
Damage to  a sh ip ’s bottom  by verm in  a t sea is 
not w ith in  the exception :

Dale v. Hall, 1 W ils. 281. See also
Pickering v. Barkley, 2 Roll. Abr. 248 ; Style, 132 ;
Rohl v. Parr, 1 Esp. 445;
Hunter v. Potts, 4 Camp. 203 ;
Hazard v. New England Marine Insurance Company, 

8 Pet. 557;
The Reeside, 2 Sum. 571, per Story, J.

L a v e ro rA  v. D r u r y  (8 Ex. 166; 22 L . J. 2, Ex.) 
was a case of damage by rats, not by water, and 
is no a u th o r ity  in  th is  case. So also was K a y  v. 
W hee le r (16 L . T. Rep. N . S. 66; 2 M ar. Law  Cas.
O. S. 466; L . Rep. 2 C. P. 302). The la test cases 
are C h a rte re d  M e rc a n t ile  B a n k  v. N e th e r la n d s  
I n d ia  S te a m  N a v ig a t io n  C o m p a n y  (48 L . T. Rep. 
N . S. 546; 5 Asp. M ar. Law  Cas. 65; 10 Q. B. D iv . 
521) and W ood ley  v. M ic h e ll (48 L . T . Rep. N . S. 
599 ; 5 Asp. M ar. Law  Cas. 71; 11 Q. B. D iv . 47), 
w h ich is d is tingu ished in  S a il in g  S h ip  G a rs to n  
C o m p a n y  v. H ic k ie  (55 L . T. Rep. N . S. 879; 
6 Asp. M ar . Law  Cas. 71; 18 Q. B. D iv . 17). (a)

(a) Woodley v. Michell has since been overruled by 
the decision of this House in Wilson v. Owners of the 
Cargo of the Xantho (57 L. T. Rep. N. S. 701: 6 Asp. 
Mar. Law Cas. 207 ; 12 App. Cas. 503).
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Dixon v. Sadler, 5 M. & W . 405;
Busk v. Royal Exchange Assurance Company,

2 B. <fc Aid. 73 ;
Laurie v. Douglas, 15 M. & W. 746 ;
O rill v. General Screw Collier Company, 18 L. T.

Rep. N . S. 362 ; 3 Mar. Law Cas. O. S. 77 ; L. Rep.
3 C. P. 476;

Davidson v. Bumand, 19 L . T. Rep. N. S. 782 ;
3 Mar. Law Cas. 0 . S. 207 ; L. Rep. 4 C. P. 117 ;

Oarrigues v. Coxe, 1 Binney Pens. 592 ;
Carver on Carriage, 92 ;
Parsons on Shipping, 258 ;
Parsons on Insurance, 545.

S ir C. B u s s e ll, Q.C. and J .  W a lto n , fo r  the 
respondents, contended th a t the  proposition  was 
la id  down too w ide ly  on the  other side. See

Merchants’ Trading Company v. Universal Marine
Insurance Company, 2 Asp. Mar. Law Cas.
431, n . ;

Dudgeon v. Pembroke, 31 L . T. Rep. N. S. 31 ;
2 Asp. Mar. Law Cas. 323 ; L. Rep. 9 Q. B. 581;

I t  confuses cause and consequence. There m ust 
be a p e ril o f the sea causing an incurs ion o f sea
water. The exception would no t app ly to  barra
trous s c u ttlin g  by one of the  crew. See

Woodley v. Michell (ubi sup.).
I f  w ater was le t in  by a loose plate w h ich  in ju re d  
a pipe w ith o u t negligence i t  w ou ld  no t be a p e ril 
of the  sea. H a m ilto n  v. T ham es a n d  M e rsey  
M a r in e  In s u ra n c e  C o m p a n y  (17 Q. B. D iv . 195) 
is d istinguishab le on the special w o rd ing  of the  
po licy in  th a t case, (a ) Damage by  a stowaway 
would not be a sea pe ril, though i t  caused an 
incurs ion of sea-water. W here a ship was 
stra ined by ly in g  on a m ud-bank in  the o rd in a ry  
course o f navigation , i t  was held th a t there was 
no remedy on a po licy, as i t  was loss by o rd ina ry  
wear and tear :

Magnus v. Buttemer, 11 C. B. 876. See
Arnould, 6th edit. 755.

I t  is no t the mere incurs ion of sea-water, o r the 
fact o f damage to a ship a t sea w h ich  constitutes 
the lia b ility . I t  m ust be shown th a t the damage 
arises from  a “ p e ril of the sea,”  a fo rtu ito u s  or 
accidental th in g :

The Chasca, 32 L. T. Rep. N. S. 838 ; 2 Asp.
Mar. Law Cas. 600 ; L. Rep. 4 A. & E. 446 ;

Cullen v. Butler, 5 M. & S. 461;
Taylor v. Curtis, 6 Taunt. 608.

T h is  case does no t d iffe r fro m  th a t o f a passenger 
who leaves the cock tu rned  on in  the bath-room, 
and allows the w ate r to  overflow. The rats were 
no t a p e ril of the sea, though  they were on the 
sea. Some b ills  o f lad ing  contain an express 
exception of damage by rats, and the House is 
asked to  in troduce the clause in to  th is  b i l l  o f 
lad ing. [The L ord Chancellor re ferred to 
S teel v. S ta te  L in e  S te a m sh ip  C o m p a n y , 37 L . T . 
Rep. N . S. 333; 3 Asp. M ar. Law  Cas. 516; 3 App. 
Cas. 72.] I t  is no t a p e ril of the sea i f  the  loss 
arises from  the sea in  its  o rd in a ry  state in  the 
o rd in a ry  course o f navigation , such as a ship 
foundering  in  calm  weather from  a la te n t defect. 
A  p e ril is w ha t may, not w hat m ust, happen:

Fletcher v. Inglis, 2 B. & Aid. 315;
1 Phillips on insurance, 6th edit. p. 678, s. 1132.

B ig h a m ,  Q.C. in  rep ly.— A n  accident which 
cannot be a ttr ib u te d  to  any act of man, w i lfu l 
o r negligent, is an accident o f the sea, as i t  would 
not produce damage i f  the sea was no t there.

(a) The decision has since been revorsed by the House
of Lords (57 L . T . Rep. N . S. 695 ; 6 Asp. Mar. Law
Cas. 200; 12 App. Cas. 484).

The damage is from  the sea-water g e ttin g  in  from  
nobody’s f a u l t : (see A rno u ld , 748.)

A t  the conclusion of the  argum ents th e ir  Lo rd - 
ships took tim e  to  consider th e ir  judgm ent.

J u ly  14.— T he ir Lordsh ips gave judgm en t as 
fo llo w s :—

The L ord Chancellor  (H a lsbu ry).— M y  L o rd s : 
In  th is  case the admissions made a t the t r ia l  
reduce the question to  th is — whether in  a sea
w o rth y  ship the gnaw ing b y  ra ts  of some pa rt of 
the  ship so as to  cause sea-water to  come m  and 
cause damage is a danger and accident o f the 
sea. T ha t th is  happened w ith o u t any negligence 
o f the shipowner is m a te ria l in  de te rm in ing  the 
r ig h ts  o f the parties in  th is  p a rtic u la r case, bu t 
in  m y  ju dg m en t has no relevancy to  the question 
w hether the  facts, as I  have stated them , con
s titu te d  a danger o r accident of the seas. W ith  
a ll respect to  Bowen and F ry , L .JJ ., they have 
no t accepted the hypothesis o f fac t w h ich  the 
admissions a t the t r ia l  render essential. I t  is 
adm itted  th a t the sh ip 'w as seaworthy, and th a t 
there was no negligence, and these admissions are 
absolutely inconsistent w ith  the reasoning of the 
Lords Justices, w h ich  suggests im p o rtan t d iff i
culties in  decid ing those questions o f fac t to  
w h ich  I  have referred, b u t seems beside the ques
tio n  i f  these facts are proved o r adm itted, as I  
th in k  i t  is clear they were. The o ther question 
w ith  w h ich  the  M aster of the  R olls dealt is one 
w h ich  m ust be determ ined upon the o rd in a ry  
ru les o f construction, whatever the docum ent is 
the m eaning o f w h ich  is under debate; and i t  
m ust be adm itted  th a t words may receive a 
lim ite d  m eaning by reason of the other words w ith  
w h ich  they  are associated, o r by  reason o f the 
sub ject-m atter w ith  which they deal, o r by reason 
of the  mode in  which they are com m only used. 
I t  is clear th a t the parties do no t mean by such 
an ins trum en t as we are constr’dn g  to  except a ll 
accidents o f any k in d  o r descrip tion whatsoever 
w h ich  may happen d u r in g  the  p a rtic u la r voyage 
w h ich  both parties are look ing  fo rw a rd  to. Some 
effect m ust be g iven to  the  words “  perils  of the 
sea.”  A  ra t ea ting a cheese in  the ho ld  o f a 
vessel is not a p e ril o f the sea; the sea, or the 
vessel being on the sea, has no th ing to  do w ith  the 
destruction  o f the cheese. T h is  was the decision 
o f the  C ourt of Exchequer in  L a v e ro n i v. D r u r y  
(8 Ex. 166 ; 22 L . J. 2, Ex.). I n  the L a w  J o u rn a l  
report o f th a t case Pollock, C.B. and A lderson, B. 
d is tin c t ly  po in t out, a fte r the judgm en t of the 
cou rt had been given, th a t the decision at w h ich 
the cou rt had a rrived  d id  no t touch the question 
o f w hether the sea being le t in  by  a hole made by 
a ra t was an accident o r danger of the  sea. One 
o f the dangers w h ich bo th  parties to  the con
tra c t would have in  th e ir  m ind  would, I  th in k , be 
the poss ib ility  of the w ater g e ttin g  in to  the vessel 
from  the sea upon w h ich  the  vessel was to  sail 
in  accom plishing.her voyage—- it  would no t neces
sa rily  be by a s to rm ; the parties have not so 
lim ite d  the language of th e ir  con tract— i t  m ig h t 
be by  s tr ik in g  on a rock, or by  excessive heat, so 
as to  open some o f the upper tim bers ; these and 
m any more contingencies th a t m ig h t be suggested 
w ou ld  le t the sea i n ; b u t w hat the parties, I  
th in k , contemplated was th a t i f  any accident (not 
wear and tear, o r n a tu ra l decay) should do 
damage by le tt in g  the sea in to  the vessel, th a t 
th a t snould be one o f the th in gs  contem plated by
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the  contract. A  subtle analysis o f a ll the events 
■which lead up to  and in  th a t sense cause a th in g  
m ay doubtless remove the f irs t lin k  in  the chain 
so fa r  th a t ne ither the law nor the  o rd in a ry  busi
ness o f m ankind can pe rm it i t  to  be treated as a 
cause affecting  the legal r ig h t  of the  parties to  a 
suit. I n  th is  case the existence o f the ra ts  on 
board, th e ir  th irs t ,  the hardness o f th e ir  teeth, 
the law of g rav ita tion , wh ich caused the w ate r to 
descend upon the rice, the ship being afloat, the 
pipe being lead, and its  capacity o f being gnawed 
— each of these m ay be represented as the cause of 
the w ater e n te r in g ; bu t I  do no t assent to  the 
view  th a t th is  con tract can have a d iffe ren t mean
in g  attached to i t  according as you regard each 
step in  the chain o f events as the o r ig in  o u t of 
w h ich the damage u ltim a te ly  arises.

In  the class of con tract where the shipowner’s 
negligence o r m isconduct prevents pe rils  of 
the sea being re lied  upon, i t  is no t th a t perils  
of the sea are d iffe rent, o r th a t the words 
ought to  have a d iffe ren t m eaning attached 
to  them, b u t because in  those cases an 
add itiona l te rm  exists in  the contract, which 
makes the negligence o f the shipowner, or of 
those fo r whom he is responsible, a m ate ria l 
e lem e n t; b u t i t  is also necessary to  g ive effect to  
the words “  dangers and accidents o f the  seas.”  
Now, cases have been b rought to  y o u r Lo rdsh ips ’ 
a tten tion  in  w h ich  the  decision has tu rned, not, I  
th in k , upon the question of whether i t  was a sea 
p e ril o r accident, b u t whether i t  was an accident 
at a ll. I  th in k  the idea of som ething fo rtu ito us  
and unexpected is invo lved in  both words, pe ril 
o r acc ide n t; you could no t speak o f the danger 
of a sh ip ’s decay; you w ould know  th a t i t  m ust 
decay; and the destruction  of the sh ip ’s bottom  
by ve rm in  is assumed to  be one o f the na tu ra l 
and certa in  effects of an unprotected wooden 
vessel sa iling  th rough  certa in  seas. One ought, 
i f  i t  is  possible, to  g ive effect to  a ll the words 
th a t the parties have used to express w hat th is  
barga in is, and I  th in k  in  th is  case i t  was a danger, 
accident, o r pe ril, in  the contem plation o f both 
parties, th a t the sea m ig h t get in  and spoil the 
rice. I  cannot th in k  i t  was less such a p e ril or 
accident because the hole th rough  w hich the  sea 
came was made by  ve rm in  from  w ith in  the vessel, 
and not by a sword-fish from  w ith o u t— the sea
w ater d id  get in. la m  therefore o f opin ion tha t 
the  judgm ent should be reversed, and I  move 
you r Lordsh ips accordingly.

L o rd  W atson.— M y L o rd s : The respondents sue 
fo r damages in  respect o f in ju ry  sustained, d u rin g  
tra n s it, by a cargo o f rice , which was carried  in  
the appellants’ steamship In c l i rh o n a  fro m  A kyab  
to  Bremen. The appellants plead, in  defence, 
th a t the in ju ry  was occasioned by  a danger o r 
accident of the sea, w ith in  the m eaning of the 
exception in  the cha rte r-pa rty  and b ills  o f lading, 
w h ich  are in  the usual terms. I n  p o in t o f fact, 
the rice  was damaged by sea-water, w h ich  found 
its  way in to  the ho ld  of the In c l i rh o n a  th rough  a 
hole gnawed by a ra t in  a leaden pipe connected 
w ith  the bath-room  of the vessel. I f  the respon
dents were p re fe rrin g  a claim  under a con tract of 
m arine insurance, expressed in  o rd in a ry  term s, I  
should be c learly  of op in ion th a t they were 
en titled  to  recover, on the ground th a t th e ir  loss 
was occasioned by  a p e ril of the sea w ith in  the 
meaning o f the contract. W hen a cargo of rice is

d ire c tly  in ju re d  h y  ra ts  or by the  crew o f the 
vessel, the  sea has no share in  p roducing the 
damage, w h ich in  th a t case is w ho lly  due to  a r is k  
no t peculiar to  the sea, b u t inc iden ta l to  the keep
in g  of th a t class of goods, whether on shore o r on 
board of a voyaging ship. B u t in  the case where 
ra ts  make a hole, o r where one of the crew leaves 
a porthole open, th rou gh  w hich the sea enters and 
in ju res the cargo, the sea is the im m ediate cause 
o f m ischief, and i t  would affo rd  no answer to  the 
c la im  of the  insured to  say tha t, had o rd inary  
precaution been taken to  keep down verm in, or 
had carefu l hands been employed, the  sea would 
not have been adm itted, and there w ould have 
been no consequent damage. Y our Lordsh ips 
have now disapproved of the novel doctrine  tha t, 
in  a contract of sea carriage, a m eaning m ust be 
attached to  the expression “  dangers and accidents 
o f the seas,”  d iffe ren t from  th a t w h ich  i t  bears in  
a contract in su rin g  cargo against sea risks ; (a ) 
tha t, in  the case of a cha rte r-pa rty  o r b i l l  of 
lad ing, the cou rt ough t to  look to  w hat has been 
term ed the  remote, as d is tingu ished fro m  the 
proxim ate, cause o f damage, whereas, in  the case 
of a po licy, the proxim ate cause can alone be 
regarded. The expression has precisely the same 
significance in  both cases; bu t the re  is th is  d iffe 
rence between th e m : tha t when a shipowner, who 
is bound, by the im p lied  term s of his contract, to 
ca rry  w ith  o rd in a ry  care, claims the benefit o f the 
exception, the court w ill,  i f  necessary, go behind 
the proxim ate cause of damage, fo r  the purpose of 
ascerta in ing w hether th a t cause was b ro ug h t in to  
operation by the neg ligent act o r de fau lt o f the 
shipowner o r o f those fo r whom he is responsible. 
As L o rd  B lackbu rn  said in  S tee l v. S ta te  L in e  
S te a m s h ip  C o m p a n y  (37 L . T. Rep. N . S. 333; 
3 Asp. M ar. Law  Cas. 516; 3 A pp . Cas. 72): 
“  A ltho ug h  the th ings perished by a p e ril of 
the sea, s t ill ,  inasmuch as i t  was the negligence 
of the shipowner and his servants th a t led to  
it ,  they cannot a v a il, themselves of the excep
tion .”  I  am of opin ion th a t the appellants 
m ust prevail, because i t  has no t been shown th a t 
the p e ril wh ich was the im m ediate and efficient 
cause of damage owed its  existence to  th e ir  neg li
gence. In  the  course o f the  t r ia l  before Lopes, L . J. 
i t  does appear to  have been, at one tim e, suggested 
th a t the appellants’ servants fa iled  to  exercise 
due d iligence in  e x tirp a tin g  the rats, and also 
th a t the bath-room  pipe ought not to  have 
been of lead, b u t of some other m ate ria l w h ich 
a ra t could no t o r w ould no t gnaw. N e ith e r of 
these po in ts was subm itted  to  the ju ry ,  who 
negatived the  on ly  charge of negligence w hich 
was u ltim a te ly  insisted on by the respondents. 
I  accordingly concur in  the judgm ent w h ich  has 
been moved.

L o rd  B ram w ell.— M y  L o rd s : I  am o f opin ion 
th a t th is  ju dg m en t m ust be reversed. T h is  is 
the th ird  case in  w h ich th is  House has had to  
consider w hether a p e ril o f the sea o r o ther p e ril 
w ith in  the general words was shown. The a rg u 
ments and discussions in  a ll three have been very  
useful in  he lp ing  to  a conclusion. As I  have said 
elsewhere, I  th in k  the de fin ition  o f Lopes, L .J . 
very  good— “  I t  is a sea damage occu rring  a t sea, 
and nobody’s fa u lt.”  W ha t is the “  p e ril P ”  I t

(a.) In  W ilson and Co. v. Owners o f the Cargo o f the 
X antho (ub i sup.) decided immediately before the present 
caBe.
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is  th a t the ship o r goods w i l l  be lost o r dam aged; 
b u t i t  m ust be “  o f the sea.”  “  P ire  ”  would not 
be a p e ril o f the sea; so loss o r damage from  i t  
w ou ld  not be insured against by  the general 
words. So o f lig h tn in g . I n  the present case the 
sea has damaged the goods. T ha t i t  m ig h t do so 
was a p e r il th a t the ship encountered. I t  is  true  
th a t ra ts  made the hole th rou gh  w h ich  the water 
go t in ;  and i f  the question were whether ra ts  
m aking a hole was a p e ril of the  sea, I  should say 
ce rta in ly  not. I f  we could suppose th a t no water 
got in , b u t th a t the assured sued the  un de rw rite r 
fo r the damage done to  the pipe, I  should say 
c learly  th a t he could no t recover. B ut I  should 
equa lly say th a t the underw rite rs  on goods would 
be liab le  fo r  the damage shown in  th is  case. 
Then I  am o f opinion th a t “  pe rils  o f the  seas ”  is 
a phrase having the  same m eaning in  b ills  of 
la d in g  and charter-parties as in  policies o f in 
surance. I  repeat m y il lu s tra t io n ; i f  under
w rite rs  pa id  th is  loss as th rou gh  a p e ril o f the 
sea, how would they, in  the name o f the assured, 
c la im  from  the shipowner, because i t  was no t a

e r il o f the sea. I  do no t go th rou gh  the cases;
say there is none opposed to  th is  opinion. The 

doubt o r hesita tion expressed in  the case where 
the  ship was sunk by being fired  in to  is ce rta in ly  
a doubt the other way, bu t on ly  a d o u b t: (C u lle n  
v. B u t le r ,  5 M . &  S. 461.) A n  a ttem p t was made 
to  show th a t a p e ril o f the  sea meant a p e ril o f 
w ha t I  feel in c lined  to  ca ll the sea’s behaviour or 
ill-con d ition . B u t th a t is m et by the  argum ent 
th a t i f  so s tr ik in g  on a sunken rock  on a calm 
day, o r against an iceberg, and consequent 
foundering, is not a p e ril o f the  sea o r its  con
sequence. N o  question o f negligenoe exists in  
th is  case. The damage was caused by  the sea 
in  the course o f navigation  w ith  no defau lt 
in  anyone. I  am there fore of op in ion th a t the 
damage was caused by p e r il o f the sea w ith in  
the m eaning of the b i l l  o f lad ing , th a t Lopes, L . J. 
was r ig h t, and th a t the  ju dg m en t m ust be 
reversed.

L o rd  F itzgerald .— M y Lords : The damage to  
a p o rtio n  o f the  cargo of rice  carried by the 
defendants’ ship was n o t occasioned e ither 
rem ote ly  o r im m edia te ly  by  any negligence of 
the  defendants, as alleged in  the statem ent o f 
claim , b u t they m ay nevertheless be liable, and 
the  rea l question is, whether the defendants have 
established th a t i t  arose from  a p e r il o f the  sea 
com ing w ith in  the exception contained in  the 
cha rte r-pa rty  and in  the  b i l l  o f lad ing. I  agree 
w ith  L o rd  W atson th a t the exception, “  p e r il of 
the sea,”  has the same m eaning whether i t  occurs 
in  a m arine po licy  or in  a cha rte r-pa rty , o r b i l l  
o f lad ing , and is to  be so in te rp re ted , b u t th a t 
when the action is on the  con tract o f carriage you 
may look behind the p rox im ate  o r im m ediate 
cause fo r  the purpose of ascerta in ing w hether the 
remote cause m ay no t have been the negligence of 
the  carrie r, and indeed the  ca rrie r is usua lly  
under the  necessity o f estab lish ing th a t no neg li
gence o f h is had led to  the ca lam ity . Thus, fo r  
instance, i f  a ship is cast on the rocks by  force of 
the w inds o r sea, th a t is  a loss by  a p e ril o f the  
sea w ith in  the exception; b u t in  an action against 
tho ca rrie r i t  w ould be open to  consider whether 
the ship, being placed in  th a t position, d id  not 
o rig ina te  in  neg ligent navigation . A t  the close 
o f the  argum ent I  was s lig h t ly  in c lin ed  to  the 
op in ion th a t the loss in  question m ig h t be more

accurately described as a ris ing  from  a p e ril of 
the ship than caused by a p e ril o f the sea; bu t on 
consideration o f the ve ry  care fu l and elaborate 
judgm ents in  the C ourt o f Appeal, and the 
au thorities  re ferred to, and look ing  a t the reason 
o f the th in g , I  have come to a conclusion in  
accord w ith  th a t announced by m y noble and 
learned friends, adop ting  the reasons and the 
decision o f Lopes, L .J . The accident was fo r 
tu itous , unforeseen, and ac tu a lly  unknow n u n t il 
the ship had reached her destina tion and com
menced unloading. I  do not, however, mean to  
suggest th a t to  constitu te  a p e r il o f the sea the 
acccident o r ca lam ity  should have been of an 
unforeseen character. The remote cause was in  
a certa in  sense the action o f the ra ts  on the lead 
pipe, b u t the im m ediate cause of the damage was 
the ir ru p t io n  of sea-water fro m  tim e  to  tim e 
th rou gh  the in ju re d  pipe, caused by the  ro llin g  
o f the ship as she proceeded on her voyage. 
There hav ing  been no negligence on the  p a rt of 
the defendants, I  am o f op in ion th a t they  have 
brought the case w ith in  the exception, and are 
protected.

L o rd  H erschell. —  M y L o rd s : I  have so 
recen tly  expressed, in  the case o f W ils o n  a n d  Co. 
v. T h e  O w ners  o f  the C a rg o  o f  the X a n th o , m y  
views upon the in te rp re ta tion  to  be pu t upon 
the words “  dangers and accidents o f the 
seas ”  occu rring  in  a b i l l  o f lad ing, th a t I  
need troub le  you r Lordsh ips w ith  b u t few 
observations in  th is  case. I  take the  facts to  
be th a t the damage occurred by the sea enter
in g  th rou gh  a leak caused by  rats, w ith o u t 
any neglect o r de fau lt on the  p a rt of the  sh ip
owner o r those fo r  whom he was responsible, and 
th a t th is  was not a n , o rd in a ry  inc iden t o f the 
voyage w hich he was bound to  anticipate. I n  
saying so, I  am d iffe rin g  fro m  the g round upon 
w h ich  tw o of the learned judges in  the C ourt of 
Appeal (Bowen and F ry , L .JJ .) based th e ir  ju d g 
m ent. B u t when those learned judges say th a t “  i t  
was consistent w ith  the find ings th a t the m isch ief 
done to  the  pipe and the incurs ion of sea-water 
w h ich  fo llowed would never have happened bu t 
fo r  e ithe r a defect in  the  condition of the ship o r 
some w ant o f prudence in  the shipowner,”  I  
th in k  they  overlook the  course w h ich  the case 
took a t the  tr ia l.  I t  was suggested d u rin g  the 
tr ia l,  by the learned counsel fo r  the p la in tiffs , th a t 
due care had no t been taken to  exclude o r exter
m inate the rats, and th a t i f  the pipe had been 
made o f some other m ate ria l the accident would 
no t have happened. B u t I  th in k  these po ints 
were d is tin c t ly  and unequivocally abandoned by 
h im . I f  in tended to  be insisted upon, they  raised 
questions upon w h ich  the op in ion o f the  ju r y  
ough t to  have been taken, and, w ith  the assent o f 
the p la in t if fs ’ counsel, the  on ly  questions p u t were 
upon a to ta lly  d iffe ren t po in t. The M aster of 
the  R olls rested his ju dg m en t a ltoge tner upon 
another ground. H e considered th a t the ra ts  
were the rea l cause o f the damage, and th a t i t  
was therefore not due to  a danger o r accident 
o f the seas. I  qu ite  concur w ith  the view  
expressed in  L a v e ro n i v. D r u r y  (8 E x. 166; 22 
L . J. 2 Ex.), th a t in ju ry  done to  a vessel o r its  
cargo by  ra ts , is  no t damage by pe rils  o f the 
sea. B u t in  th a t ve ry  case Pollock, C.B. s a id : 
“  I f  indeed the ra ts  had made a hole in  the ship 
th rou gh  w h ich  w ate r came and damaged the 
cargo, th a t m ig h t ve ry  lik e ly  be a case o f sea
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damage.”  The M aster o f the R o lls  says th a t the 
d is tinc tio n  is a ve ry  fine one between damage 
done by rats, which, i t  m ay be, so eat in to  the 
tim bers o f a ship as to  render i t  u n fit  to  proceed 
to  sea, and the loss o f the  vessel ow ing to  the 
incursion of water when its  sides have been com
plete ly penetrated by the same cause. I  own I  
th in k  the d is tinc tio n  a substantia l one, and i t  
seems to  me obvious th a t Pollock, C.B. shared 
th is  view. I t  has been held in  the U n ited  States 
in  the case of G a rr ig u e s  v. Coxe ( I  B inney 
Pennsylvania Rep. 592) th a t a leak occasioned 
by the eating o f rats, w ith o u t negligence on the 
p a rt o f the shipowner, was a r is k  covered in  a 
m arine po licy by  the words “  perils  of the  seas.”  
T ak ing  the facts o f th is  case to  be as I  have stated 
them, I  en terta in  no doubt th a t the loss was one 
which would in  th is  coun try  be recoverable under 
a m arine po licy, as due to  a p e ril of the sea. I t  
arose d ire c tly  from  the action of the sea. I t  was 
not due to  wear and tear, nor to  the operation of 
any cause o rd in a r ily  inc identa l to  the voyage, 
and therefore to  be antic ipated. A nd , inasmuch 
as i t  was not the resu lt o f any act o r de fau lt on 
the p a rt of the shipowner or h is crew, I  th in k , 
fo r  the reasons I  have given in  m y opin ion in  
the case already alluded to, th a t i t  is w ith in  
the  exception in  the b il l o f lading. I  accord
in g ly  concur in  the m otion w h ich  has been 
made.

L o rd  M acnaghten .— M y Lords : I  agree. The 
goods w h ich  were carried  under the b i l l  of 
la d in g  were damaged d u rin g  ^he voyage by the 
incurs ion  o f sea-water. The w ater came in  
th rou gh  a hole gnawed by  ra ts  in  a pipe con
necting  the bath-room  w ith  the sea. A t  the t r ia l 
various charges and suggestions were made of 
negligence on the pa rt of the shipowner; bu t 
they were a ll e ither w ith d ra w n  o r negatived by the 
ju ry . U nder these circumstances i t  seems to  me, 
th a t the accident w h ich  caused the damage was 
one o f the excepted perils o r accidents, and 
there was no reason whyr the shipowner should 
no t ava il h im se lf o f the exception. I t  was an 
accidental and unforeseen incurs ion o f the sea 
tha t could not have been guarded against by the 
exercise o f reasonable care. I  agree, therefore, 
w ith  the ju dg m en t o f Lopes, L .J . I  do no t th in k  
the case could be summed up be tte r than i t  was 
by  h im  in  the  words w h ich have already been 
quoted, “  Sea damage occu rring  a t sea and 
nobody’s fa u lt.”  I  concur in  the m otion  w h ich 
has been made.

O rd e r ap pea le d  f r o m  re ve rse d ;  o rd e r o f  Lopes, 
L .J .  re s to re d  ;  the  respondents to  p a y  to the  
a p p e lla n ts  the costs i n  bo th  cou rts  be low  a n d  
o f  the a p p e a l to th is  H o u s e ;  cause re m itte d  
to  the  Queen's B ench  D iv is io n .

Solic ito rs fo r  appellants, W . A . C ru m p  and 
Son.

Solic ito rs fo r  respondents, H o lla m s , S o n , and 
C o w a rd .

A p r i l  28, 29, a n d  A u g .  9,1887.
(Before the  L ord Chancellor (H a lsbury), Lords 

W atson, F itzgerald , and M acnaghten .)
B lackburn , L ow, and Co. v. V igors, (a)

ON APPEAL FROM t h e  COURT OF APPEAL IN  ENGLAND.

M a r in e  in s u ra n c e  —  P r in c ip a l  a n d  a g e n t— C o n 
cea lm en t o f  m a te r ia l  f a c t  by agent.

A  p o lic y  o f  m a r in e  in s u ra n c e  is  n o t v it ia te d  by the  
concea lm ent o f  a  m a te r ia l f a c t  by a  b ro ke r em 
p lo y e d  by the assu red  to effect a n  assu rance o n  the  
su b je c t-m a tte r, i f  he be n o t the b ro ke r th ro u g h  
w h o m  the assu rance  is  u l t im a te ly  effected; p ro 
v id e d  th a t there is  no  f r a u d  o r  concea lm ent on  
the p a r t  o f  the assu red  o f  fa c ts  w h ic h  have come to 
h is  know ledge.

Ju d g m e n t o f  the  c o u rt be low  reversed.
Gladstone v. K in g  (1 M . Sp S. 35) discussed.

T h is  was an appeal from  a ju dg m en t of the 
m a jo r ity  of the C ourt o f Appeal (L in d le y  and 
Lopes, L.J.T.), L o rd  Esher, M.R. d issenting), 
reported in  54 L . T. Rep. N . S. 852; 5 Asp. M ar. 
Law  Cas. 597; and 17 Q. B. D iv . 553, reversing 
a judgm ent of Day, J. in  favour of the p la in 
tiffs , the present appellants. I t  appeared th a t 
the appellants carried  on business a t Glasgow 
as unde rw rite rs  and insurance brokers, and 
th a t they had insured a steamship called the 
S ta te  o f  F lo r id a  fo r  1500Z. from  New  Y o rk  to 
Glasgow. The ship le ft  New  Y o rk  on the  11th 
A p r i l  1884, and was due in  o rd ina ry  course 
a t Glasgow on or about the 25th A p r i l.  On 
the 30th A p r i l,  the  ship being fo u r o r five 
days overdue, the appellants in s tru c te d  th e ir  
London brokers, Roxburgh, C urrie , and Co., to re in 
sure r,he ship to  the extent of 1000Z., a t or not exceed
in g  ten guineas. These brokers answered the same 
day th a t the insurance could no t be done under 
tw en ty  guineas, to  w h ich  the appellants rep lied, 
“  N o t disposed to  pay.”  On the next day the 
p la in t if fs  asked Rose, M urison, and Thomson to  
effect the re-insurance. Before rece iv ing  anv 
answer in fo rm a tion  th a t the ship was reported 
to be lost had been b rough t to  L iverpoo l, and th is  
in fo rm a tio n  reached the ears of M urison, bu t 
the  fac t was never communicated to  the p la in tiffs , 
o r to Roxburgh, C urrie , and Co. The negotia
tions w ith  Rose, M urison, and Thomson having 
fa llen  th rough , the p la in tiffs  ins truc ted  Rox
burgh , C urrie , and Co. to insure, and the 
resu lt was th a t the po licy “  lost or no t lost,”  now 
sued upon, was effected. The question was, 
whether the appellants were en title d  to  recover 
upon the p o licy  a fte r the  in fo rm a tio n  as to  the 
loss of th e ir  ship had reached th e ir  brokers.

The facts are set out in  greater de ta il in  the 
judgm ents of L o rd  Esher, M .R. and L ind ley , L .J. 
in  the cou rt below.

S ir C . B u s s e ll, Q.C. and n o l la m s  appeared fo r 
the  appellants, and argued th a t M urison, the 
person who received the in fo rm ation  th a t the 
S la te  o f  F lo r id a  was probably lost, was no t in  fact 
the agent th rou gh  whom the insurance was 
effected. H e  was ne ithe r the habitua l agent of 
the appellants in  re la tion  to  the subject-m atter, 
nor th e ir  agent in  th is  special instance. There is 
no a u th o rity  fo r  saying th a t an innocent non
com m unication o f m ate ria l facts avoids a po licy 
except in  the case o f the agent who ac tu a lly

(«) Rnported l)y 0 . E. M ald en , Esq., Barrlstor-at-Law.
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effects the insurance. The a u th o rity  g iven to  
M urison  was determ ined before the  po licy was 
effected. They cited

Fitzherbert v. Mather, 1 T. E. 12;
Gladstone v. King, 1 M. & S. 35 ;
Proudfoot v. Montefiore, 16 L. T. Eep. N. S. 585; 

2 Mar. Law Cas. O.S. 572; L. Eep. 2 Q. B. 511;
Stribley v. Imperial Marine Insurance Company, 

34 L. T. Eep. N. S. 281; 3 Asp. Mar. Cas. 134; 
1 Q. B. Div. 507 ;

Haggles v. General Insurance Company, 4 Mason, 
74, per Story, J . ;

Phillips on Insurance, sects. 531, 543, 562, 564;
2 Duer on Marine Insurance, p. 415.

The A tto rn e y -G e n e ra l (S ir  R. W ebster, Q.C.) 
and B a rn e s , fo r the respondent, contended th a t 
the  re la tion  o f p rin c ip a l and agent existed w ith  
reference to  the subject-m atter, and the agent 
continued to  act a fte r he had received the  in fo r 
m ation, and, as long as he was acting, he was 
bound to  communicate w hat he knew. The 
b roker had the in fo rm a tio n  before the  insurance 
was effected, and w h ile  the  re la tion  of p rinc ip a l 
and agent s t i l l  existed, and th a t is no t affected by 
the u ltim a te  resu lt o f the ne go tia tio ns : (see 
2 Duer, p. 380.)

H o lla r n 8 was heard in  rep ly.
A t  the conclusion of the  argum ents th e ir  

Lo rdsh ips took tim e  to  consider th e ir  ju d g 
ment.

A u g . 9.— T he ir Lo rdsh ips gave ju dg m en t as 
fo llo w s :—

The L ord Chancellor (H a lsbury).— M y  L o rd s : 
In  th is  case the  p la in tiffs  sue upon a po licy of 
m arine  insurance, and the on ly  question arises 
upon the statem ent o f defence th a t the defendant 
was induced to  enter in to  the  con tract by con
cealment o f m a te ria l facts by the  p la in tiffs  and 
th e ir  agents. The facts are no t in  dispute. N e ithe r 
the p la in tiffs  no r the agent th rou gh  whom  the 
p o licy  was effected had any knowledge o f the 
m ate ria l fac t the concealment or non-disclosure 
o f w h ich  is re lied on as v it ia t in g  the p o lic y ; bu t 
an agent who d id  no t effect the po licy  a t an 
ea rlie r period received in fo rm a tion , adm itted to 
be m ate ria l w h ile  he was acting  as agent to  effect 
an insurance fo r the p la in tiffs , w h ich  he d id  not 
communicate. Day, J., before whom  the case 
was decided w ith o u t a ju ry , he ld  th a t th is  d id  not 
affect the v a lid ity  of the po licy. A  m a jo r ity  of 
the  C ourt o f Appeal reversed Day, J .’s judgm ent, 
and he ld th a t the non-disclosure was fa ta l to  the 
p la in t if fs ’ c la im . So fa r  as I  understand the 
ju dg m en t of the C ourt o f Appeal, i t  is  in tended 
to  la y  down a p rinc ip le  th a t would not, I  th in k , 
be contested, bu t i t  applies th a t p rinc ip le  to a 
state of facts to  w h ich  I  th in k  i t  is inapplicable. 
L ind ley , L .J . says, I  th in k  correctly , “  i t  is a 
cond ition  o f the con tract th a t there is no m is
representation o r concealment e ither by the 
assured o r by anyone who ough t as a m a tte r of 
business and. fa ir  dealing to  have stated o r d is
closed the facts to h im , o r to  the un d e rw rite r fo r  
h im .”  A n d  Lopes, L .J ., a fte r s ta ting  the  p r in 
cip le  upon which the knowledge o f the agent is 
the knowledge of the p rinc ip a l, explains i t  to 
mean th a t the  p rinc ip a l is to  be as responsible fo r 
any knowledge o f a m ate ria l fac t acquired by his 
agent employed to  obta in  the insurance as i f  he 
had acquired i t  h im self. To the propositions 
thus stated I  th in k  no ob jection could be m ade; 
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b u t i t  is obvious th a t the words in  the  one ju d g 
m ent, “  agent employed to  obtain the  insurance,”  
o r in  the  o ther judgm en t the words “ the under
w r ite r ,”  im p o rt th a t the p a rtic u la r contract 
obtained was, in  the language of the  statem ent 
o f defence, a po licy  w h ich  the  defendant was 
induced to  subscribe by the  w ro n g fu l conceal
m ent by  the  p la in tiffs  and th e ir  agents o f certa in  
facts then known to  the p la in tiffs  o r th e ir  agents, 
and unknow n to  the  defendant, w h ich  were 
m ate ria l to  the  risk . I  doubt ve ry  much w hether 
the so lu tion o f the controversy as to  w hat is 
the tru e  p rinc ip le  upon w h ich  the con tract o f 
insurance is avoided by concealment o r m is 
representation, w hether by considering i t  fraudu
le n t or as an im p lie d  te rm  o f the  contract, 
helps one ve ry  m uch in  decid ing the  present 
case.

I f  one were to  adopt in  term s the language of 
L o rd  E llenborough, 0 .J. in  G lad s tone  v. K in g  (1
M . &  S. 35) I  do no t th in k  i t  cou ld ju s t ify  the ju d g 
m ent of the m a jo r ity  o f the  C ourt o f Appeal. I n  
th a t case a po licy  los t o r no t lost was effected on 
the 25th Oct. On the  previous 25th J u ly  the ship 
had ru n  upon a rock. On the 5 th  A ug . the 
captain w ro te to  his owners, the p la in t if fs  ; they 
received h is le tte r  on the  25th Oct. W hatever 
may be said of the log ic  of th a t case, w h ich  
acquitted the  captain o f a l l i l l  in ten tion , bu t 
decided upon the ground th a t otherw ise owners 
m ig h t d irec t th e ir  captains to  rem ain s ilen t, and 
w h ich  upon a po licy  lost o r no t lost assumes any 
antecedent damage to  have been an im p lied  
exception o u t of the  po licy, i t  does no t proceed 
upon any such ground as the  C ourt o f Appeal 
appear to  re ly  on here. L o rd  E llenborough says ; 
“ N o  m ischief w i l l  issue”  (a somewhat strange 
mode o f enunc ia ting  a proposition of law) “  from  
ho ld ing  in  th is  case th a t the antecedent damage 
was an im p lied  exception out o f the po licy. I f  
the p rinc ip le  be new, i t  is consistent w ith  jus tice  
and convenience.”  U n fo rtu n a te ly  his Lo rdsh ip  
does not state w hat is the p rinc ip le  w h ich he 
apparently  adm its to  be new. I  can qu ite  under
stand th a t when a m an comes fo r  an insurance 
upon his ship he m ay be expected to  know  bo th  the 
then  cond ition  and the h is to ry  o f the ship he seeks 
to insure. I f  he takes means no t to  know, so as 
to  be able to make contracts o f insurance w ith o u t 
the  respons ib ility  of knowledge, th is  is fraud. 
B u t even w ith o u t fraud , such as I  th in k  th is  
would be, the owner o f the ship cannot escape the 
necessity of being acquainted w ith  the ship and 
its  h is to ry  because he has com m itted to  others,—  
his captain, o r his general agent fo r  the  manage
m ent of his sh ipp ing business— the knowledge 
w h ich  the  u n d e rw rite r has a r ig h t  to  assume the 
owner jpossesses when he comes to  insure  h is  
ship. W ith  respect to agency so lim ite d , I  am 
no t disposed to  d iffe r w ith  the proposition la id  
down by  Cockburn, C.J. in  P ro u d fo o t v. M o n te -  
f io re  (16 L . T. Rep. N . S. 585; 2 M ar. Law  Cas.
0 . S. 572; L . Rep. 2 Q. B. 511). A p a r t  o f the  
proposition is, “  tha t the in su re r is en title d  to  
assume as the  basis o f the con tract between 
h im  and the assured th a t the la tte r  w i l l  com
m unicate to  h im  every m ate ria l fac t o f which 
the  assured has, o r in  the o rd in a ry  course of 
business ought to have, knowledge.”  I  th in k  the 
last are the card ina l words, and contem plate such 
an agency as I  have described above. I  am 
unable, however, to  see th a t the  present case is

2 F
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governed by  any sucb princ ip le . A  b roker is 
employed to  effect a p a rtic u la r insurance ; w h ile  
so employed he receives m ate ria l in fo rm ation !; 
he does no t effect the insurance, and he does no t 
communicate the in fo rm ation . H ow  is i t  possible 
to  suggest th a t the  assured could re ly  upon the 
com m unication to  the p rinc ip a l of every piece 
of in fo rm a tion  acquired by any agent th rough  
whom the assured has unsuccessfully endeavoured 
to  procure an assurance ? I  am unable to  accept 
the  c r it ic is m  by  the  M aster o f the B o lls  upon 
the p roposition  th a t the  knowledge of the 
agent is the  knowledge of the p rinc ipa l. W hen a 
person is the  agent to  know, his knowledge does 
b ind  the  p rinc ipa l. B u t in  th is  case I  th in k  
the agency of the b roker had ceased before the 
po licy  sued upon was effected. The p rin c ip a l 
h im self, and the b roker th rou gh  whom the po licy  
sued on was effected, were both ad m itte d  to  be 
unacquainted w ith  any m ate ria l fac t w h ich  was 
no t disclosed. I  cannot b u t th in k  th a t the  some
w hat vague use of the word “  agent ”  leads to  
confusion. Some agents so fa r  represent the 
p r in c ip a l th a t in  a li respects th e ir  acts and in 
tentions and th e ir  knowledge m ay t ru ly  be said 
to  be the  acts, in tentions, and knowledge of the 
p rinc ip a l. O ther agents m ay have so lim ite d  and 
na rrow  an a u th o r ity  bo th in  fac t and in  the 
common understand ing of th e ir  fo rm  o f em
ploym ent th a t i t  w ould be q u ite  inaccurate 
to  say th a t such an agent’s knowledge or 
in ten tions are the  knowledge o r in ten tions  of 
h is  p r in c ip a l; and w hether his acts are the acts 
o f his p rin c ip a l depends upon the specific 
a u th o r ity  he has received. I n  F itz h e rb e r t  v. 
M a th e r  (1 T. B . 12) the consignor and shipper 
o f the goods insured was the agent whose know 
ledge was in  question ; in  G lad s tone  v. K in g  {u b i 
sup .) the m aster o f the ship was the ag en t; and in  
P ro u d fo o t v. M o n te fio re  (u b i sup .) the agent was 
the  accepted representative o f the p rinc ipa l, in  
effect tra d in g  and acting fo r  h im , in  Smyrna, the 
owner h im se lf ca rry in g  on business in  Manchester. 
A n d  though the  decision in  H agg les  v. T h e  
G e n e ra l In s u ra n c e  C o m p a n y  (4 Mason, 74), before 
the  Supreme C ourt of the U n ited  States, m ay no t 
be ve ry  satisfactory in  w hat they he ld under the 
circumstances o f th a t case to  be the re la tion  
between the captain o f the ship and his owners, 
the  p rinc ip le  upon w h ich  thaD case was decided 
was the supposed te rm in a tio n  of the agency 
between them. W here the em ployment o f the 
agent is such th a t in  respect o f the p a rtic u la r 
m a tte r in  question he rea lly  does represent the 
p rinc ipa l, the fo rm u la  th a t the knowledge of the 
agent is  his knowledge is I  th in k  c o rre c t; b u t i t  is 
obvious th a t th a t fo rm u la  can on ly  be applied 
when the words “ ag en t”  and “ p r in c ip a l”  are 
lim ite d  in  th e ir  application. To lay down as an 
abstract proposition o f law  th a t every agent, no 
m a tte r how lim ite d  the scope o f his agency, 
w ou ld  b ind  every p rin c ip a l even by  his acts, is 
obviously and upon the face of i t  absurd ; and 
ye t i t  is  by the fallacious use o f the word “  agent ”  
th a t p la u s ib ility  is  g iven to reasoning w h ich 
requires the assum ption of some such proposition. 
W h a t then is the position o f the b roker in  th is  
case whose knowledge, though no t com m uni
cated, is held to  be th a t of the  p rin c ip a l P He 
ce rta in ly  is no t employed to  acquire such know 
ledge, nor can any insu re r suppose th a t he has 
knowledge in  the  o rd in a ry  course o f employment

lik e  the  captain o f a ship, or the owner h im self, 
as to  the  condition or h is to ry  of the ship. I n  th is  
p a rtic u la r case the knowledge was acquired, no t 
because he was the agent of the assured, bu t from  
the accident th a t he was general agent fo r  another 
person. The reason why, i f  he had effected the 
insurance, his knowledge, unless he com m uni
cated it ,  w ou ld  have been fa ta l to  the po licy, is 
because his agency was to  effect an insurance, 
and the  a u th o rity  to  make the con tract drew  w ith  
i t  a ll the necessary powers and responsibilities 
w h ich  are invo lved in  such an em p loym ent; b u t 
he had no general agency— he had no o ther 
a u th o rity  than  the  a u th o r ity  to  make the par
tic u la r  contract, and his a u th o rity  ended before 
the con tract sued on was made. W hen i t  was 
made no re la tion between h im  and the shipowner 
existed w h ich  made o r continued h im  an agent 
fo r  whose knowledge his fo rm er p rinc ip a l was 
responsible. There was no m ateria l fact known 
to any agent w h ich  was no t disclosed, a t the po in t 
of tim e  a t w h ich  the contract was made; there 
was no one possessed o f knowledge whose d u ty  i t  
was to  communicate such knowledge. F o r these 
reasons I  am of op in ion th a t the judgm ent of the 
C ourt o f Appeal should be reversed, and the 
judgm ent o f Day, J . res tored; and I  move you r 
Lordsh ips accordingly.

L o rd  W atson.— M y  L o rd s : T h is  is a case of 
considerable n ice ty  ; b u t I  have u ltim a te ly  come 
to  the conclusion, fo r  the reasons already stated 
by  the L o rd  Chancellor, th a t the appeal ough t to  
be allowed. I t  is, in  m y  opinion, a cond ition  
precedent of every contract o f m arine  insurance, 
th a t the  insured sha ll make a fu l l  disclosure of 
a ll facts m a te ria lly  a ffecting  the r is k  w h ich  are 
w ith in  his personal knowledge a t the tim e  when 
the con tract is made. Where an insurance is 
effected th rou gh  the  m edium  o f an agent the 
o rd ina ry  ru le  o f law  applies, and non-disclosure 
of m ate ria l facts, know n to the  agent only, w i l l  
affect his p rinc ipa l, and g ive the  in su re r good 
ground fo r  avo id ing the contract. I n  the case of 
insurances by a shipowner i t  has been decided 
th a t he is affected by  the  knowledge o f a class of 
agents o ther than  those whom  he employs to  
insure. In  the o rd in a ry  course of business, the 
owner of a tra d in g  vessel employs a master, and 
ship agents, whose special fun c tion  i t  is to  keep 
th e ir  em ployer d u ly  in fo rm ed o f a ll casualties 
encountered by his ship w h ich  w ou ld  m a te ria lly  
influence the judgm en t o f an insure r. O n th a t 
ground i t  has been ru led  tha t the  insu re r m ust 
be he ld to  have transacted in  reliance upon the 
w e ll-know n usage o f the  shipp ing trade, and th a t 
he is consequently en titled  to  assume th a t every 
circumstance m ateria l to  the r is k  insured has 
been communicated to  h im , w h ich  ought in  due 
course to  have been made known to  the shipowner 
before the insurance was effected. A ccord ing ly , 
i f  a m aster o r ship agent, whether w ilfu l ly  or 
un in ten tiona lly , fa il in  th e ir  d u ty  to  th e ir  em
ployer, th e ir  suppression of a m ate ria l fact w ill,  
no tw iths tand ing  his ignorance o f the fact, v it ia te  
his contract. I  do no t th in k  i t  necessary to  
notice in  de ta il the au thorities  w h ich  bear upon 
th is  po in t. I  desire to  say, however, tha t I  have 
d iff ic u lty  in  comprehending the p rinc ip le  upon 
w h ich  the cou rt in  G lad s tone  v. K in g  (1 M. &  S. 
35) and S tr ib le y  v. T h e  Im p e r ia l  M a r in e  In s u r 
ance C o m p a n y  (34 L . T. Bep. 1ST. S. 281; 3 Asp. 
M ar. Law  Oas. 134; 1 Q. B . D iv . 507) held tha t
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the innocent non-com m unication o f a m ate ria l 
fact, by an agent who was the  a lte r  ego of the  
shipowner, m ere ly created an exception fro m  the  
po licy. I n  both these cases the cou rt appears to  
me to  have undertaken the somewhat perilous 
task of se ttlin g  the  term s of the contract, which 
the  insure r would have made fo r h im se lf i f  the 
fac t had been communicated to  h im .

In  the present case i t  is sought to  extend the 
im puted knowledge o f the insured to a ll facts 
w hich, d u rin g  the period of his employment, 
became known to  any agent, o ther than  the  agent 
e ffecting the po licy in  question, who was em
ployed at any tim e, successfully o r unsuccessfully, 
to  insure the whole o r p a rt o f the same r is k  w ith  
th a t covered by the  po licy. T h is  is a case o f re 
insurance ; bu t i t  is obvious th a t the  princ ip le , i f  
adm itted, w ou ld  be equally applicable to  the 
o rig in a l contract. I  am of opinion, w ith  you r 
Lordships, th a t the respons ib ility  o f an innocent 
insured, fo r  the non-com m unication o f facts w h ich 
happen to  be w ith in  the p riva te  knowledge of 
persons whom  he m ere ly employs to  obtain an 
insurance upon a p a rticu la r r is k , ought not to be 
carried beyond the person who actua lly  makes the 
contract on his behalf. There is no a u th o rity  
whatever fo r  en la rg ing his respons ib ility  beyond 
th a t lim it ,  unless i t  is to  be found in  the  decisions 
wh ich re late to  captains and ship agents; and 
these do not appear to me to  have any analogy to  
the ease of agents employed to  effect a po licy. 
There is a m ate ria l difference in  the re lations of 
these tw o  classes of agents to  th e ir  employer. 
The one class is specia lly employed fo r  the purpose 
of com m unicating to  h im  the ve ry  facts w h ich  
the law  requires h im  to  d ivu lge  to  h is in s u re r ; 
the other is employed, no t to  procure o r g ive 
in fo rm a tion  concerning the ship, b u t to  effect an 
insurance. There is also, as the M aster o f the 
Ro lls po in ted out, an im p o rta n t difference in  the 
positions o f those tw o classes w ith  respect to  the 
insurer. He is en titled  to con tract, and does 
contract, on the basis th a t a ll m ate ria l facts con
nected w ith  the vessel insured, known to  the 
agent employed fo r th a t purpose, have been by 
h im  communicated in  due course to  his princ ipa l. 
So also, when an agent to  insure is b ro ug h t in to  
contact w ith  an insurer, the la tte r  transacts on 
the foo ting  th a t the  agent has disclosed every 
m ateria l circum stance w ith in  his personal know 
ledge; b u t i t  cannot be reasonably suggested 
th a t the insure r relies, to  any extent, upon the 
p riva te  in fo rm a tio n  possessed by  persons of 
whose existence he presum ably knows noth ing. 
In  the circumstances of th is  case I  have come to  
the conclusion tha t, w h ils t i t  m ig h t be the m ora l 
d u ty  o f M r. M urison  to  communicate to  the 
appellants the in fo rm a tio n  w h ich  he received on 
tne forenoon o f the 1st M ay 1884, he was under 
no legal ob liga tion  to  do so. There may be c ir 
cumstances w h ich  impose upon agents in  the 
position o f M r. M urison  an express or im p lied  
du ty  to  communicate th e ir  own in fo rm a tio n  to 
th e ir p r in c ip a l; b u t no th ing  of th a t sort occurs 
here. I  m ust, in  fairness to  M r. M urison, say 
th a t I  can find  no w a rran t fo r  the  inference o f 
fact draw n by L ind ley , L .J ., th a t he purposely 
om itted  to  im p a rt his knowledge to  the  appel
lants, in  order th a t they m ig h t re-insure on more 
favourable terms. N o such im p u ta tio n  was made 
at the  t r i a l ;  and, i f  i t  had been made, i t  ought 
to have been subm itted  to  the ju ry ,  and th e ir

ve rd ic t taken upon i t .  I  concur, therefore, in  the 
judgm en t w h ich  has been moved.

L o rd  F itzgerald .— M y  L o rd s : In  th is  ve ry  
in te res ting  case I  concur in  the o rder w h ich  w i l l

fresently  be proposed by the L o rd  Chancellor.
adopt en tire ly  the reasons w h ich  have been 

given b y  the L o rd  Chancellor and by L o rd  
W atson. The judgm en t delivered by  L o ra  Esher,
M .R . was one of more than  usual a b i l i ty ; i t  was a 
considered judgm ent, prepared w ith  care and 
upon a c r it ic a l exam ination of the au tho ritie s ; 
and I  am prepared to  adopt th a t judgm ent, and 
subs tan tia lly  the reasons g iven by the  noble and 
learned L o rd  fo r  the conclusion a t w h ich  he 
arrived , though no t every p o rtio n  o f those 
reasons.

L o rd  M acnaghten.— M y  L o rd s : I  agree. I t  
has frequ en tly  been said by great judges th a t the 
doctrine o f constructive  notice ough t no t to  be 
extended. I t  seems to  me th a t the  decision under 
appeal involves a g reat and a dangerous exten
sion of th a t doctrine. There is no th in g  unreason
able in  im p u tin g  to a shipowner who effects an 
insurance on his vessel a ll the in fo rm a tio n  w ith  
regard to  h is own p ro pe rty  w h ich  the  agent, to  
whom  the management of th a t p ro pe rty  is com
m itted , possessed at the  tim e  and m ig h t in  the 
o rd in a ry  course of th in g s  have com m unicated to  
h is employer. I n  such a case i t  m ay be said 
w ith o u t im p ro p rie ty  th a t the  knowledge o f the 
agent is the  knowledge o f the p rinc ip a l. B u t the 
case is d iffe ren t when the agent whose knowledge 
i t  is sought to  im pu te  to  the  p rin c ip a l is  no t the 
agent to  whom tne p rinc ip a l looks fo r  in fo rm a
tion , b u t an agent employed fo r the  special purpose 
o f effecting the insurance. I t  is  qu ite  true  th a t 
the  insurance w ou ld  be v it ia te d  b y  concealment 
on the p a rt of such an agent ju s t as i t  w ou ld  be 
by concealment on the  p a rt o f the p rinc ipa l. 
B u t th a t is  no t because the knowledge o f the 
agent is to  be im puted  to  the p rinc ipa l, b u t 
because the agent of the assured is bound as the 
p rinc ip a l is bound to  communicate to  the under
w rite rs  a ll m a te ria l facts w ith in  h is knowledge. 
Concealment of those facts is a breach of d u ty  
on his p a rt to  those w ith  whom his p rin c ip a l has 
pi aced h im  in  com m unica tion : (L y n c h  v. D u n s fo rd ,  
14 East 494.) I t  was said th a t in  the present case 
M urison  was under a legal ob liga tion  to  com
m unicate to  the appellants the  knowledge w h ich  
he acquired w h ile  employed as th e ir  agent. B u t 
the learned counsel fo r  the  respondent produced 
no a u th o r ity  fo r  th a t proposition, nor d id  they, I  
th in k , sa tis fy  you r Lordsh ips th a t such a legal 
ob ligation flowed from  M urison ’s em ployment. 
The m a jo r ity  o f the C ourt o f Appea l say th a t, 
w hether there was a legal ob liga tion  on the p a rt 
of M urison  o r not, there was a m ora l ob liga tion  
on his pa rt to  com m unicate th is  in fo rm a tio n  to  
his employers. B u t I  apprehend th a t i t  is  no t 
the fun c tion  of a cou rt o f ju s tice  to  enforce o r 
g ive  effect to  m ora l ob ligations w h ich  do not 
ca rry  w ith  them lega l o r equitable r ig h ts . W h a t
ever m ay be tho ugh t o f M urison ’s conduct from  
a m ora l po in t o f view, i t  would, in  m y opinion, he 
a dangerous extension o f the  doctrine  of con
s truc tive  notice to  ho ld  th a t persons who are 
themselves absolutely innocent o f any conceal
m ent o r m isrepresentation, and who have no t 
w i lfu lly  shut th e ir  eyes o r closed th e ir  ears to  any 
means of in fo rm a tion , are to  be affected w ith  the
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knowledge o f m atters w h ich  o ther persons m ay 
be m ora lly , though  not lega lly , bound to  com
m unicate to  them.

O rd e r appea led  f r o m  re v e rs e d ; ju d g m e n t o f  
D a y , J . re s to re d ; responden t to  p a y  to  the  
a p p e lla n ts  the costs bo th  here a n d  below . 
Cause re m itte d  to  the Q ueen’s B e n ch  D i v i 
s ion .

S olic ito rs fo r  appellants, H o lla m s , S o n , and 
C o w a rd .

S olic ito rs fo r  respondent, W a lto n s , B u b b , and 
Joh nson .

Sitprme Court of Judicature.
— +—

COURT OF APPEAL.

F r id a y ,  J u ly  1,1887.
(Before L o rd  E sher, M.R., L in d ley  and L opes, 

L .JJ ., assisted by N autical A ssessors.)
T he Star of P ersia , (a )

ON APPEAL FROM BUTT, J.

S a lv a g e — A m o u n t— A p p e a l— P r in c ip le s  o n  w h ic h  
sa lvage  is  a w a rd e d .

T h e  C o u r t o f  A p p e a l w i l l ,  i n  a  sa lvage  a c tio n , 
w here  i t  a p pea rs  th a t  the ju d g e  be low  has m is 
ap preh end ed  the  evidence, a n d  consequently  g iv e n  
a  w ro n g  a w a rd , increase  o r  d im in is h  the a w a rd  
as the  ju s t ic e  o f  the  case m a y  re q u ire .

T h e  ba rq u e  S . o j  P .,  h a v in g  ta k e n  u p  a  f o u l  be rth  
i n  bad  w e a th e r i n  the D o ivns , c o llid e d  w i th  
a n o th e r b a rque . T h e  tu g  C . tow ed h e r c le a r  
a f te r  a n  h o u r 's  to w in g , d u r in g  w h ic h  t im e  he r 
a n c h o r a n d  c h a in  w ere  s lippe d . A f te r  she h a d  
been go t c le a r the tu g  co n tin u e d  to  to w  ahead  
u n t i l  a n o th e r a n c h o r h a d  been b ro u g h t o f f  f r o m  
the shore by  o th e r sa lvo rs , a n d  she w a s  u lt im a te ly  
saved. H e r  v a lu e  a n d  th a t  o f  h e r cargo  a n d  
f r e ig h t  a m o u n te d  i n  a l l  to 23,0001.

B u t t ,  J ., i n  a  sa lvage a c tio n  a g a in s t the S . o f  P .  
h a v in g  a w a rd e d  150?., the C o u r t o f  A p p e a l  
h e ld  th a t  he h a d  m isa p p re h e n d e d  the  evidence  
as to  the  d a n g e r f r o m  w h ic h  the  S . o f  P . h a d  
been saved, a n d  in c re a se d  the a w a rd  to  3001.

T his  was an appeal by the p la in tiffs  in  a salvage 
action from  an aw ard o f B u tt,  J., g iven on the 
15th Eeb. 1887.

The action was in s titu te d  by  the owners, 
masters, and crews of the steam-tug C h a lle n g e  
and the luggers A lb io n  and S a p p h o , against the 
owners of the barque S ta r  o f  P e rs ia , her cargo 
and fre ig h t, to  recover salvage fo r  services 
rendered to  the S ta r  o f  P e rs ia  in  the S tra its  of 
Dover on the 22nd and 23rd Dec. 1886.

The facts alleged by  the  p la in tiffs  were as 
fo llo w s : A b o u t noon, on Dec. 22, those on the 
C h a lle nge , a tu g  of 137 tons reg ister, s ighted the 
S ta r  o f  P e rs ia , near Dungeness, com ing up the 
Channel. The m aster o f the C h a lle nge  having 
p rev iously  towed the S ta r  o f  P e rs ia , and th in k in g  
she m ig h t again requ ire  his services, followed her 
up the Channel. On com ing up w ith  her between 
4 and 5 p.m. the m aster of the barque asked the 
tu g  to  accompany h im  in  case he should w ant to  be 
towed to  London. Owing, however, to  the
(a) Reported by J. P. A b p in a ll  and B otler As p w a l l , Esqrs.,

Barristers-at-Larr.

thickness o f the  weather the S ta r  o f  P e rs ia  was 
lost s igh t o f by those on board the  tug . A t  about 
7.30 p.m. on the same day, in  answer to  signals of 
distress, the  lugge r S a p p h o  was launched a t Deal, 
and w ith  great r is k  and d iff ic u lty  proceeded to  
the vessel e xh ib itin g  the signals, w h ich  proved to 
be the  S ta r  o f  P e rs ia . Some of the crew of the  
lugger hav ing  boarded the S ta r  o f  P e rs ia , i t  was 
found th a t the S ta r  o f  P e rs ia  was in  collis ion w ith  
an Ita lia n  barque, the D ra g u e tte . The S ta r  o f  
P e rs ia  was r id in g  to  her p o rt anchor and n ine ty  
fathoms of chain. The crew o f the  S a p p h o  a t 
once gave th e ir  assistance, and w h ils t so engaged 
the tu g  C ha lle nge  came up and was a t once en-

aged to  tow  the S ta r  o f  P e rs ia  clear. A f te r  an
ou r’s tow ing , d u rin g  w h ich  the  anchor and chain 

of the S ta r  o f  P e rs ia  were slipped, the  S ta r  o f  
P e rs ia  was towed clear, and was then towed to  a 
fa ir  be rth  between K ingsdow n and Deal, when 
her starboard anchor was le t go. The tug , how
ever, continued to  tow  ahead, as the m aster of the 
S ta r  o f  P e rs ia  was u n w illin g  to  tru s t to  one 
anchor in  the then state of the weather. The 
S app ho  was then sent ashore fo r  a p ilo t, and on 
re tu rn in g  was again sent ashore fo r an anchor 
and chain, w h ich was brought o lf  by the lugger 
A lb io n .  The tu g  continued to  lie  by the barque 
t i l l  4 a.m. on the 24th, when the weather having 
moderated, the tu g  proceeded to  tow  the S ta r  o f  
P e rs ia , under an o rd in a ry  towage agreement, to 
London, where they a rrived  in  safety on 
Dec. 25.

The defendants adm itted  th a t the p la in tiffs  
had rendered salvage services, bu t alleged tha t 
the same were exaggerated by the p la in tiffs . 
They also alleged tha t, when the  C ha lle nge  and 
S app ho  came up a fte r the collis ion, the S ta r  o f  
P e rs ia  was already clear o f the barque and in  no 
danger.

The value of the S ta r  o f  P e rs ia  was 8000?., and 
of her cargo and fre ig h t 15,442?.

J a n . 15.— B utt, J., having heard evidence, 
awarded 150?. H is  judgm ent, so fa r  as is 
m ateria l, was as fo llo w s :— I t  does not appear 
w ith  absolute clearness from  the evidence 
whether the S ta r  o f  P e rs ia  was already clear of 
the barque D ra g u e tte  when the  tu g  took ho ld of 
her. The E ld e r B re th ren  are disposed to th in k  
she was, bu t i t  appears to  us evident enough th a t 
the D ra g u e tte ’ 8 anchor ho ld ing— and there is no 
evidence whatever th a t i t  moved— the c u ttin g  of 
a rope o r tw o and the paying ou t of cable by the 
S ta r  o f  P e rs ia  would have taken her clear, as the 
captain said i t  d id  in  fac t take her clear. There
fore we do no t th in k  th a t there was any in ju ry  
o r any r is k  of serious in ju ry  a t the tim e  the tu g  
took ho ld of h e r ; bu t s t ill she took her ou t of an 
uncom fortab le position, and she was in  a ttend
ance upon her fo r  a considerable tim e .....................
I t  is no t asked th a t I  should apportion  the 
am ount between these d iffe ren t salvors, and 
there fore I  sha ll no t do so. H a v in g  consulted 
the E ld e r B re th ren  I  have come to  the  conclusion 
tha t, hav ing  regard  to  a ll the circumstances o f 
the case, a fa ir  award w i l l  be 150?.

F rom  th is  award the p la in t if fs  now appealed.
J u ly  6.— S ir W a lte r  P h i l l im o r e  and N e ls o n  fo r  

the appellants.

B u c k n i l l ,  Q.C. and D r. B a th e s  fo r  the resnon- 
dents.
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Ct. or Arp.] T h e  B a n s h e e . [C t . o r A pp.

L o rd  E sher, M .R .— The ru le  has been correctly  
stated by M r. B u ckn ill, th a t i f  th is  cou rt Cannot 
say tha t the  learned judge has misapprehended 
the facts, o r cannot say th a t he has acted con tra ry  
to  any p rinc ip le , then, i f  the am ount does no t 
seem to  th is  cou rt to  be unreasonable, i t  cannot 
in te rfe re . B u t these are d iv is ib le  propositions, 
because, i f  the cou rt can say, “  I n  our op in ion the 
learned judge has misapprehended the facts, 
e ithe r by considering facts w h ich  we th in k  d id  
no t exist, o r by overlooking facts w h ich  we th in k  
d id  exist, e ither o f w h ich is a misapprehension o f 
facts,”  then the  question whether the am ount is 
reasonable o r not h a rd ly  arises. I f  the learned 
judge, by leaving ou t m ateria l facts, comes to  a 
conclusion, i t  is obvious th a t he, i f  he had taken 
those facts in to  consideration, would have given 
more o r less. I f  he assumes o r comes to  the 
conclusion, fo r  instance, tha t there was danger 
and fixes his award upon th a t basis, and then 
th is  cou rt should be of op in ion th a t he has m is
apprehended the evidence and th a t the re  was in  
fact no danger, i t  is obvious th a t we would g ive 
less than he did. O r, i f  the judge om its to take 
m to consideration the question of danger which 
we th in k  d id  exist, then we w ould g ive more than 
he did. H ow  are those princ ip les to be applied 
to  the present case ? I  th in k  m yself th a t the 
learned judge here has considerably m isappre
hended the element o f danger, and has under
estim ated the  danger in  w h ich  the S ta r  o f  P e rs ia  
was a t the tim e  the services of the  tu g  were 
accepted. I t  has been suggested tha t the services 
o f the tu g  were imposed and forced upon the 
defendants. In  m y opin ion they were accepted.
I  he captain of th is  ship had, when he came in to  
the Downs, taken uu an un fortuna te  position. He 
had taken up a fou l be rth  w ith  regard to  an 
Ita lia n  barque. W hen the tide  swung h im  the 
resu lt was, th a t he came in to  co llis ion  w ith  the 
barque. M r. B u c k n ill has adm itted  th a t the 
defendants d id  w rong  in  ta k in g  up th is  berth, 
t  here was not on ly danger to the S ta r  o f  P e rs ia  
d  she broke loose, bu t also of b reaking the barque 
loose and thereby m ak ing  her owners liab le  fo r  
a ll the damage th a t m ig h t ensue. I  cannot th in k  
her position was m erely uncom fortable, as the 
learned judge calls it .  I f  she had slipped her 
anchor and there had been no tu g  there, w hat 
would have been her position ¥ She would have 
been in  the Downs w ith  her anchor slipped and 
her sails fu rled , and i t  would have been d iff ic u lt 
to b ring  her up w ith  any ce rta in ty  w ith  the other 
anchor. Unless the o ther anchor was le t go and 
held im m ediate ly, w hat would happen next F She 

g reat danger of se tting  the Ita lia n  vessel 
a d rift, and then they both m ig h t have collided 
w ith  o ther vessels. T h is  I  know not un frequen tly  

appens in  the  Mersey. W ha t was her captain ’s 
ryea of his position ? He b u rn t blue ligh ts , which 

earns, I  w ant assistance and salvage assistance. 
r r e’ m  the witness-box, recognised the danger of 

ls position, for, having said tha t he slipped his 
anchor, he continued, “ N o t on ly  d id  I  do tha t, 

d t I  d id  i t  fo r  m y  safety, and I  engaged the 
aa llenge  w ith o u t agreement, not to  tow  me to 
ondon, b u t to  a clear berth .”  Lo ok ing  at 
e position of these tw o  ships, I  cannot 

a f  F th in k in g  th a t he came to  the conclusion, 
a *  the r ig h t  conclusion, th a t he required 

'".,a:ssist ance o f the  tu g  to  take h im  in to  a 
• ‘ tion  o f safety. The tu g  took ho ld o f the  »

S ta r  o f  P e rs ia  and towed her ahead, w h ich  was 
the best means o f c learing  her.

T ha t the tu g  is en titled  to  some salvage is 
undisputed. The m aster of the S ta r  o f  P e rs ia  
kept the tu g ’s rope on board all n ig h t, and i t  
is no t u n t il he gets another anchor and chain 
on board th a t he throws off the tu g ’s rope. The 
inference o f any reasonable m an is, th a t he d id  
not th in k  h im se lf safe w ith  one anchor, and th a t 
was the real reason w hy he kept the tu g ’s rope 
on board. I  th in k  the  learned judge has m is
apprehended the d ifficu ltie s  and dangers in  which 
the ship and her cargo were, and w hat m ig h t have 
happened to  her b u t fo r  the a rr iv a l of the salvors, 
viz., the danger of becoming liab le  fo r  damage to  
o ther vessels on the g round th a t she was the 
o rig in a l sinner in  ta k in g  up a fo u l b e rth  on a 
storm y n igh t. Therefore, I  th in k  the learned judge 
d id  not g ive fu l l  force to  the  element o f danger o r 
to the large value o f the  p rope rty  saved, w h ich  is 
an element th a t m ust be taken in to  consideration. 
On these grounds I  am of op in ion th a t the 
am ount of the award is too small, and we th in k  
the salvage should be 3001. instead of 1501.

L in d le y , L. J.— I  am o f the same opin ion. I t  is 
ve ry  d iff ic u lt to  d iffe r from  a judge  on a mere 
question of salvage amount, b u t i t  appears to  me, 
on consideration o f the evidence, th a t B u tt, J. has 
fa iled  to  realise the position  in  w h ich  th is  ship 
was. The position  was, as a m a tte r of fact, 
one of extreme d iff ic u lty  and danger, and I  do no t 
th in k  the learned judge has g iven suffic ient 
a tten tion  to  th a t fact. On th a t ground, and the 
other grounds to w h ich  the M aster o f the  Rolls 
has alluded, i t  appears to me th a t we ought to  
say th a t th is  is a case in  w h ich  the award is 
insuffic ient.

L opes, L .J . concurred.
A p p e a l a llo w e d .

S olic ito rs fo r  the p la in tiffs , Lo w le ss  and Go. 
Solic ito rs fo r  the defendants, P a rk e r ,  G a rre tt , 

and P a rk e r .

J u ly  6 a n d  7, 1887.
(Before L o rd  E sher, M .R., L indley  and L opes, 

L .JJ ., assisted by N autical A ssessors.)
T he B anshee, (a)

ON APPEAL PROM THE PROBATE, DIVORCE, AND  
ADM IRALTY D IV IS IO N  ( a d m ir a l t y ).

C o llis io n — D u ty  o f  o ve rta ke n  vessel —  C ourse— 
R e g u la t io n s  f o r  P re v e n tin g  C o llis io n s  a t  Sea, 
a r ts . 22, 23.

T h e  R e g u la t io n s  f o r  P re v e n tin g  C o llis io n s  a t  Sea  
o n ly  a p p ly  a t  a  t im e  w h e n  tw o  vessels have  
ap p ro a ch e d  so n e a r to  one a n o th e r th a t, i f  e ith e r  
o f  them  does a n y th in g  c o n tra ry  to the  R e g u la 
tio n s , r is k  o f  c o ll is io n  w i l l  he in v o lv e d .

Sem ble, th a t a  vessel, w h ic h  is  be ing  o ve rta ke n  by  
an o th e r, is  n o t , to  b la m e  w i t h in  a r t .  22 o f  the  
R e g u la tio n s  i f  she a lte rs  he r course a t  such a  d is 
tance  ahead  o f  the o v e rta k in g  vessel th a t the  
la t te r  can , by  the  exercise o f  re a so n a b le  care , 
keep o u t o f  the w a y  o f  the  fo rm e r .

Quaere, w h a t is  the  d u ty  o f  a  vessel w h ic h  is  be ing  
o ve rta ke n  as to keep ing  h e r course w h e n  i t  
becomes necessary f o r  h e r to  m a nœ uvre  f o r  
a n o th e r vessel.

(a) Reported by J. V. A spinalt, and B utler  A spin all , Eaqrs.,
Harrlutera-at-Law.
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C t . of A pf.] T h e  B a n s h e e . [Ct. of A pp.

T his was an appeal b y  the p la in tiffs  in  a collis ion 
action from  a decision o f B u tt,  J., fin d in g  th e ir  
vessel the K i ld a r e  solely to  blame fo r  a collis ion 
w ith  the defendants’ steamship the  B anshee.

The collis ion took place in  D u b lin  Bay, about 
8 p.m. on Jan. 27,1886.

The facts alleged on behalf o f the p la in tiffs  
were as fo llows : S h o rtly  before 8.10 p.m. on 
Jan. 27, 1886, the K ild a re ,  a paddle-wheel steam
ship o f 842 tons gross, owned by  the  C ity  of 
D u b lin  Steam Packet Company, le ft  the N o rth  
W a ll, in  the  r iv e r  L iffe y , w ith  a general cargo 
and sixteen passengers bound fo r L iverpool. 
A f te r  the K i ld a r e  had passed the N o r th  B a r 
Buoy, a t w h ich  tim e  her course was S.E. by E., 
i  E., and her engines were w o rk in g  fu l l  speed, 
those on board her saw on th e ir  starboard bow the 
flare-up l ig h t  o f a p ilo t cu tte r, and her engines 
were thereupon p u t h a lf speed, and her helm  was 
ported to  enable her to  pass under the stern of 
the p ilo t  cu tte r. A t  the same tim e those on 
board saw the B anshee  on th e ir  starboard quarte r 
overhauling them  rap id ly . Subsequently the 
B anshee  was seen to  starboard her helm , thereby 
causing r is k  of co llis ion, and a lthough the helm 
o f the K i ld a r e  was starboarded and her engines 
stopped, the B anshee, w i t h  her po rt quarter, s truck  
the starboard bow of the K ild a re .

The facts alleged on behalf o f the  defendants 
were as follows : S h o rtly  before 8.5 p.m. the 
B anshee, a steamship of 246 tons, owned by  the 
London and N orth -W este rn  R a ilw ay Company, 
was proceeding down the L iffe y  on a voyage from  
D u b lin  to  Holyhead. In  these circumstances 
those on board the B anshee  observed the K i ld a r e  
preceding them  down the r iv e r. The B anshee  
was sho rtly  afterwards p u t on to  a S.E. course to  
pass clear to the south of the K ild a re .  W hen 
the B anshee  reached the South B a r Buoy her 
he lm  was starboarded ha lf-po in t to  clear a vessel 
whose lig h t  was s lig h tly  on the starboard bow. 
The B anshee  continued th is  course, g ra du a lly  
b r in g in g  the K i ld a r e  abeam, when the K ild a re ,  
instead o f keeping her course, came off to  s ta r
board and thereby brought about a co llis ion, her 
stem s tr ik in g  the B anshee  on her port side abreast 
the mainmast.

The defendants (in te r  a l ia )  charged the 
p la in tiffs  w ith  breach of a rt. 22 o f the Regula
tions fo r P reven ting  Collisions a t Sea, w h ich  is 
as fo llows :

Where, by the above rules, one of two ships is to 
keep out of the way, the other shall keep her course.

A t  the t r ia l  before B u tt,  J., the learned judge 
held the K i ld a r e  solely to  blame on the ground 
th a t she broke a rt. 22 in  po rting , and thereby 
th ro w in g  herse lf across the bows of the B anshee, 
and th a t she so ported w ith o u t look ing  round to 
see where the B anshee  was. The learned judge 
also found th a t a t the last moment the B anshee  s ta r
boarded— a manœuvre w h ich in  the circumstances 
was, in  his opinion, im prudent b u t no t negligent.

S ir  W a lte r  P h i l l im o re  and B u c k n i l l ,  Q.C. (w ith  
them  C a rso n ), fo r  the p la in tiffs , in  support o f the 
appeal.— The B anshee  was solely to  blame fo r th is  
co llis ion. The learned judge was w rong  in  
ho ld ing  the  K i ld a r e  to  blame fo r p o rtin g  when 
she did. H e r p o rtin g  was no t a breach o f a rt. 22 
o f the Regulations. A ssum ing a rt. 22 to  have 
been applicable a t the tim e  when she ported, yet 
the  circumstances were such th a t the p o rtin g

w ould no t be an in fringem en t o f the artic le . 
W here a vessel, w h ich is be ing overtaken, has, 
in  order to  avoid a vessel in  fro n t o f her, to  
manœuvre w ith  her helm, she is nevertheless 
“  keeping her course ”  w ith in  the m eaning o f 
the a rtic le . She is keeping her course so fa r  as 
the ex is ting  circumstances w i l l  adm it. I n  the 
same way a vessel w h ich  is beating up a r iv e r  
does not in fr in g e  a rt. 22 by go ing about when she 
gets near the  bank :

The Priscilla, 23 L. T. Rep. N. S. 566 ; L. Rep.
3 A. & E. 125 ; 3 Mar. Law Cas. O. S. 503. 

Reliance is also placed upon a rt. 23, w h ich 
provides fo r a departure from  tho R egulations 
where any special circumstances render a depar
tu re  necessary in  order to  avoid im m ediate 
danger. H ere i t  was absolute ly necessary fo r the 
K i ld a r e  to  p o rt to  avo id the p ilo t cu tte r. I f  i t  
was a n a tu ra l and reasonable manœuvre fo r  the 
K i ld a r e  to  po rt fo r the cu tte r, those on board the 
B anshee  ough t to  have expected th a t manœuvre 
and acted accordingly. I t  is also contended th a t 
there was no breach o f a rt. 22 because the  K i ld a r e ’s 
p o rtin g  took place before the Regulations began 
to apply. The Regulations do no t apply u n t il 
the vessels are so close th a t departure fro m  them  
may invo lve  r is k  o f collision. The starboard ing 
of the  B anshee  was negligence fo r  w h ich  she 
should be he ld solely to  blame.

K e n n e d y , Q.C. and J .  P . A s p in a l l ,  fo r  the 
respondents, c o n tra .— The decision o f B u tt, J . was 
correct. I t  is  adm itted  th a t the K i ld a r e  was in  
fact be ing overtaken by the B anshee, and i f  so 
she was w rong  in  po rting . On the evidence i t  is 
clear th a t the vessels were su ffic ien tly  near when 
the K i ld a r e  po rted to  make the Regulations 
applicable. The K i ld a r e  is non en titled  to  excuse 
her breach of the Regulations by saying she 
ported fo r  the  p ilo t cu tte r. I t  is no t enough to  
say i t  was a reasonable manoeuvre ; the  p la in tiffs  
m ust go fu r th e r  and prove i t  was a necessary 
manœuvre before the cou rt w i l l  excuse the breach. 
The K i ld a r e  m ig h t have stopped, by which 
manoeuvre she w ould have both obeyed the 
regu la tion  and avoided the p ilo t  cu tte r. I t  is 
fu r th e r contended th a t B u tt,  J. was r ig h t  ir, 
exonerating the  B anshee  fo r s tarboard ing.

S ir  W a lte r  P h i l l im o r e  in  rep ly.
L o rd  E shee, M .R .— This case arises ou t of a 

collis ion between tw o ships, the  K i ld a r e  and the 
B anshee. The K i ld a r e  was the leading ship and 
the B anshee  the  ove rtak ing  ship, and a t one tim e  
o r another they  were w ith in  the rules w h ich  are 
applicable to  such navigation . N ow  at what 
period o f tim e  is i t  th a t the Regulations begin to 
apply to  tw o ships ? I t  cannot be said th a t they 
are applicable however fa r  off the ships m ay be. 
Nobody could seriously contend tha t, i f  tw o ships 
are s ix  m iles apart, the  Regulations fo r  P revent
in g  Collisions are applicable to  them. They on ly 
apply at a tim e  when, i f  e ither o f them  does any
th in g  con tra ry  to  the Regulations, i t  w i l l  cause 
danger of co llis ion. None of the Regulations 
apply unless th a t period of tim e  has a rrived. I t  
fo llows th a t an y th in g  done before the  tim e 
arrives at w h ich  the  Regulations apply is im m a
te ria l, because a n y th in g  done before th a t tim e 
cannot produce r is k  of co llis ion w ith in  the 
m eaning of the Regulations. W e there fore have 
to  determ ine i f  a n y th in g  was done by e ither of 
these vessels con tra ry  to  the Regulations a t a
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tim e  -when the Regulations were applicable. 
A f te r  the  tim e  when the Regulations become 
applicable, one o f them  c learly  provides th a t the 
leading vessel is to  keep her course. Now, a very 
im p o rtan t question has been raised as to  w hat is 
the m eaning of a vessel keeping her course ; bu t 
on the  present occasion i t  seems to  me to  be 
unnecessary to  decide th a t m atte r. I f  w hat took 
place w ith  regard to  the K i ld a r e ’s p o rtin g  before 
th is  regu la tion  as to  keeping her course applied, 
the p o rtin g  is im m a te ria l. A f te r  the  regu la tion  
applied she was bound to  keep her course w ith in  
the m eaning of the regulation , and i f  a fte r th a t 
tim e she never d id  a lte r her course, she has not 
been g u ilty  of a breach of the Regulations. A n d  
i f  she has no t been g u ilty  o f any breach o f the 
Regulations i t  is obvious th a t the  B anshee  m ust 
be solely to  blame, because i t  was he r du ty , i f  
the K i ld a r e  was g u ilty  of no breach of the  Regu
lations, to  keep ou t o f her way. Therefore the 
f irs t question is th is  : was the f irs t  p o rtin g  of the 
K i ld a r e  at such a distance fro m  the B anshee  th a t 
i t  can be said th a t th a t p o rtin g  was no t w ith in  
the  Regulations. Now  the evidence on the pa rt 
o f the  defendants is, th a t when they  starboarded 
the vessels were fro m  300 to  400 yards apart. 
They cannot g ive evidence as to  the  distance they 
were fro m  the K i ld a r e  when she f irs t  ported. 
They could not see when she ported, and there
fore can g ive no evidence as to  it .  Therefore the 
whole o f the case as to  w hat distance these two 
ships were apart when the K i ld a r e  f irs t  ported 
m ust rest upon the évidence of the  K ild a re .  
W hat is th a t evidence P I t  is no t the evidence of 
s igh t, w h ich  would no t be ve ry  valuable in  th is  
case. I t  is the evidence o f tim e, and the tim e  
th a t is available on the po in t is the tim e  in  the 
engineer’s log  o f the  K ild a re .  Now, we take i t  
th a t i t  was fo u r m inutes from  the tim e  when he 
was ordered to go h a lf speed to  the tim e  of the 
collision. W e in fe r from  th a t th a t there were 
800 yards between the tw o steamers at the tim e  
when the K i ld a r e  ported as she says she did, and 
we believe she did, on account o f the p ilo t vessel. 
W hether, therefore, i t  was r ig h t  fo r  her to  p o rt 
and go under the stern o f the p ilo t boat, o r 
w hether i t  w ou ld  no t have been be tte r fo r  her to  
have gone ahead of it ,  is w h o lly  im m ateria l. 
W hatever she d id  then was before the Regula
tions began to  apply. I f  so, i t  cannot be said th a t 
she has in fr in g e d  the Regulations. I f  the R egu
la tions had been applicable I  should have though t 
tha t, when she was aware of a vessel com ing up 
behind her, she had no r ig h t  to  break fro m  her 
course w ith o u t lo ok in g  round to  see where the 
o ther ship was at th a t tim e. I  am clear upon 
th is , th a t a fte r the  regu la tion  is applicable she has 
a r ig h t  to  keep her course, whatever th a t m ay 
mean, w ith o u t be ing bound to  look round to  see 
w hat the other vessel is doing. I f  she keeps her 
course the  whole burden is th row n  upon the over
ta k in g  ship.

Then comes the question, d id  the K i ld a r e  a lte r 
her course when the regu la tion  was applicable ? 
I f  she d id  so in  the way described by  the  
witnesses from  the  B anshee  she behaved in  
a gross way. T h e ir évidence is, th a t a fte r 
Ihey had come up alongside the K i ld a r e  and 
had taken a course w h ich  w ou ld  have taken them  
clear o f her w ith o u t d iff ic u lty , she ported so as 
to come in to  them. A l l  I  cart say is, I  do no t 
believe it .  A cco rd in g  to  th e ir  evidence she m ust,

w ith  the o ther ship alongside of her and w ith in  a 
ship ’s le n g th  of her, have ported fo u r or five 
points. I  do no t believe it ,  and therefore I  
assume i t  was not done, and I  accept the evidence 
of those on the  K i ld a r e  th a t she d id  no th ing  o f 
the k ind . . I f  so, she d id  no t a lte r her course 
d u rin g  the  tim e  the ru le  was applicable. B u tt,  J., 
d iffe rin g  from  his na u tica l assessors, came to  the 
conclusion th a t she d id  p o rt a t th a t tim e. I  
th in k  he d id  so from  ta k in g  too s t r ic t  a view  of 
the variance between the  statem ent of the 
K i ld a r e ’s captain before the  Receiver o f W reck 
and the evidence he gave in  court. I t  seems to  
me th a t the learned judge ’s m in d  was un du ly  
influenced w ith  the fac t th a t before the Receiver 
of W reck  the captain had said n o th in g  about the 
B anshee  s tarboard ing in to  h im . B u t I  re a lly  
th in k  tha t, when he said, “ she came up alongside 
me and shot across me,”  the  m eaning o f th a t in  
sailor’s language was, th a t she starboarded, and he 
d id  no t mean th a t he ported in to  her. I f  m y 
view  be tru e  the K i ld a r e  never broke the  Regu
la tions because she never d id  an y th in g  to  take 
her off her course when the  regu la tion  was 
applicable. I n  th a t case the B anshee  m ust be 
solely to  blame. B u tt ,  J . also came to  another 
conclusion w h ich  I  cannot accept. Even sup
posing the K i ld a r e  was wrong, w hat was the 
conduct o f the B anshee ? She comes up alongside 
the  K ild a re ,  and then, tru s tin g  to  her superior 
speed, she starboards her helm  fo r  the  purpose o f 
go ing between the K i ld a r e  and the p ilo t boat. 
The learned judge said he could conceive no th ing  
more rash than  the conduct of the K i ld a r e ;  bu t, 
i f  she d id  not p o rt as is suggested, and the B anshee  
starboarded, I  can conceive no th in g  more rash 
and unseamanlike than  the conduct of the B anshee. 
I n  m y opin ion, even assuming the K i ld a r e  broke 
the Regulations, the B anshee  d id  so also in  
a ttem p ting  to  get across the  bows o f the K ild a re .  
I  fu r th e r  do not believe th a t the K i ld a r e  ported 
a t the las t moment. I  am therefore o f opinion 
th a t the B anshee  was solely to  blame, and th a t 
the appeal m ust be allowed.

L i n d l e y , L .J .— I  cannot agree w ith  the decision 
of B u tt, J. fin d in g  the K i ld a r e  alone to  blame. 
H e has exonerated the  B anshee  fro m  a ll fa u lt, 
and has done th a t on a theory  w h ich  is no t sup
ported by the evidence. I t  appears to  me th a t 
the  evidence shows th a t the B anshee  was g u ilty  
o f an am ount of negligence w h ich  is somewhat 
s ta rtlin g . The doubt o f m y m ind  is in  saying 
whether o r not the K i ld a r e  is also to  
blame. I  believe the evidence o f the witnesses 
fro m  the K i ld a r e  when they say th a t the K i ld a r e  

orted in  order to  avoid a p ilo t  cu tte r, and w ent 
a lf speed, and th a t i t  was fo u r m inutes from  

then to  the tim e o f co llis ion, and I  do no t believe 
th a t she afterwards ported in to  the B anshee. 
M y  d iff ic u lty  in  connection w ith  the  ove rtak ing  
ru le  is th is , whether the p o rtin g  o f the K i ld a r e  
was jus tifiab le , having regard to  the fac t th a t 
the B anshee  was behind her and ove rtak ing  her. 
I f  the Banshee  was, when the K i ld a r e  ported, so 
fa r  astern th a t w ith  reasonable care she could by 
a lte rin g  her course have kep t ou t o f her way, then 
the  K i ld a r e  was no t to  blame. I f ,  on the o ther 
hand, the B anshee  was so near th a t she could not 
reasonably get out o f the way when the K i ld a r e  
altered her course, then the K i ld a r e  was to blame. 
I  am somewhat s truck  w ith  the fa c t th a t the 
m aster o f the K i ld a r e  says he d id  no t bother
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him se lf to  look round at the B anshee. B u t from  
the evidence I  ga ther th a t a t th a t tim e  the 
B anshee  was about 800 yards astern, and i f  th a t 
was so we are advised tha t there was ample tim e 
fo r  the B anshee  to have got ou t of the way of the 
K i ld a r e .  I t  therefore appears to me th a t we are 
ju s tifie d  upon the evidence in  saying th a t the 
K i ld a r e  d id  not in fr in g e  the Regulations, w h ile  the 
fac t th a t the B anshee  was to  blame seems to  be 
too obvious to  requ ire  argum ent.

L opes, L .J .— A  d iff ic u lt and im p o rtan t question 
has been raised in  th is  case as to  the m eaning of 
the  provis ion in  the Regulations th a t an over
taken vessel sha ll keep her course. I t  is, however, 
unnecessary in  th is  case to  express an op in ion on 
the  meaning of those words, because the evidence 
satisfies me th a t the K i ld a r e  d id  no t a lte r her
course a fte r any o f the Regulations became app li
cable, they on ly  becoming applicable when there 
is danger o f collis ion. In  m y opin ion she ported 
before there was any danger, and therefore she is 
no t b rought w ith in  the Regulations. F o r these 
reasons I  am satisfied th a t the B anshee  was solely 
to  blame. .

A p p e a l d ism issed.

S olic ito rs fo r  the p la in tiffs , C a r lis le ,  TJnna, and 
M id e r.

S o lic ito r fo r  the defendants, G. H .  M a so n .

HIGH COURT OF JUSTICE.

P R O B A T E , D IY O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
J u ly  26 a n d  A u g . 9,1887.

(Before the R ig h t Hon. S ir  J ames H annen .) 
Stockkebye and H valsoe v . Gordon and Stamp ;

T he Gertrude, (a)
C a rr ia g e  o f  goods— A c tio n  f o r  n o n -d e liv e ry — 

A d m ir a l ty  D iv is io n  —  M e asu re  o f  dam ages— 
In te re s t.

I n  a n  a c tio n  b ro u g h t i n  the A d m ir a l t y  D iv is io n  to 
recover u n liq u id a te d  dam ages, the p la in t i f f s ,  i f  
successful, a re , i n  accordance w i th  the p ra c tic e  
o f  the A d m ir a l t y  D iv is io n ,  e n tit le d  to in te re s t on  
the a m o u n t recovered f r o m  the da te o f  the loss 
o n  w h ic h  th e ir  c la im  is  based, even w here  the  
c la im  is  one w h ic h , p r io r  to  the J u d ic a tu re  A cts , 
c o u ld  n o t have been b ro u g h t i n  the A d m ir a l t y  
C o u rt.

T his was a m otion  by  the defendants in  a damage 
to  cargo action, asking the  cou rt to  va ry  the 
re g is tra r ’s repo rt the re in  by d ire c tin g  th a t the 
p la in tiffs  were not en titled  to  recover in te rest 
against the defendants on the  sum of 98002., as 
stated in  the report and the schedule thereto.

The action was in s titu te d  i n  p e rs o n a m  in  the 
A d m ira lty  D iv is io n  by the owners o f a cargo of 
corn against Messrs. Gordon and Stamp, the 
owners of the  steamship G e rtru d e .

In  the course of the voyage fro m  New Orleans 
to  Copenhagen the G e rtru d e  and her cargo were 
lost, and the p la in tiffs  now claimed damages fo r 
the defendants’ breach o f the con tract o f carriage.

The defendants de livered a defence, b u t u l t i 
m ately adm itted  lia b ility ,  the am ount of the
(«) Reported by J. P. A spinall and Butler  A spinall, Esara."

Barristera-»t-Law.

damages to  be assessed by the re g is tra r and 
merchants.

A t  the reference the p la in tiffs  claim ed the 
invoice value o f the cargo, m erchants’ p ro fit, and 
in te rest at 4 per cent, per annum from  the date 
on w h ich the b ills  g iven by the p la in tiffs  in  pay
m ent fo r the cargo were met ; and upon th is  
basis the R eg is tra r allowed 9800?. fo r  value o f 
cargo and merchants’ p ro fit, w ith  in terest, as 
claimed.

The defendants now moved to  va ry  the  repo rt 
by hav ing  the in te rest disallowed.

J . G. B a rn e s , fo r  the  defendants, in  support of 
the m otion.— The p la in tiffs  are no t en titled  to  
in te rest from  the date of the loss. Th is action 
is a pu re ly  common law action, and could not, be
fore the Jud ica tu re  Acts, have been b rough t in  th is 
d iv is ion. I t  is therefore governed by the practice 
of the common law  courts, and not by the practice 
o f the A d m ira lty  C ourt. I f  so, inasmuch as at 
common law  th is  in te rest could no t have been 
recovered, the re g is tra r was w rong  to  a llow  it .  
The Jud ica tu re  A cts  were not in tended to  affect 
r igh ts , b u t on ly  procedure, and therefore, because 
a p a rty  has availed h im se lf o f the Jud ica ture 
A c t to  b r in g  4 common law action in  th is  d iv i
sion, the defendant should no t be burdened w ith  
lia b ilit ie s  other than would attach in  the common 
law courts. I t  is also contended th a t the 
A d m ira lty  C ourt practice o f a llow ing  in te rest is 
confined to co llis ion cases. Sect. 29 o f 3 &  4 
W ill.  4, c. 42, shows th a t i t  requires a specific 
enactm ent to  g ive ju ries  power to  a llow  in te rest 
in  certa in  cases. T h is  would seem to  indicate 
th a t in  a ll o ther cases of claims fo r un liqu ida ted  
damages in te rest is  not recoverable.

S ir W a lte r  P h il l im o re  (w ith  h im  D r. S tubbs), fo r  
the p la in tiffs , c o n tra .— The reg is tra r, fo llow ing  
the o rd ina ry  practice o f th is  court, has r ig h t ly  
allowed in terest. True, th is  is a class o f action 
m ore com m only in s titu te d  in  the common law  
courts, b u t a fte r i t  was in s titu te d  here the defen
dants took no steps to remove it ,  and therefore 
they are bound by the practice o f th is  d iv is ion. 
I t  w ou ld  be very undesirable th a t the reg is tra r 
should, in  each case, have to  decide whether 
the A d m ira lty  C ourt practice o r the common law  
practice applied. Moreover the ru le  is a ju s t and 
equitable one, and on ly  affords the p la in t if f  a 
re s t i tu t io  i n  in te g ru m , which th is  cou rt in  the 
exercise o f its  equitable ju r is d ic tio n  is always 
anxious to  g iv e :

The Northumbria, L. Rep. 3 A. & E. 6; 3 Mar. Law 
Cas. O. S. 314; 21 L. T. Rep. N. S. 681.

B a rn e s  in  rep ly .
J C u r. adv. v u lt .

A u g . 9.— S ir  J ames H annen .— I  was prepared 
to  g ive judgm ent th is  m orn ing  on the  court 
s it t in g  in  th is  case, bu t I  deferred do ing so 
u n t il I  had heard the  argum ents in  T h e  B a ro n  
A b e rd a re  ( in f r a ,  p. 225). I  w i l l  f irs t deal w ith  the 
case of the G ertrud e . That was a case no t 
w ith in  the o rd ina ry  ju r is d ic tio n  of the A d m i
ra lty  D iv is ion , b u t i t  was as a m a tte r of 
fac t b ro ug h t here, and no a ttem p t was made 
to  remove it ,  and i t  proceeded in  the o rd in a ry  
way before the re g is tra r to  decide the am ount 
due w ith  in te rest thereon from  the  tim e  the 
c la im  arose as d is tinguished from  the date of 
judgm ent. There is no doubt th a t i t  has long 
been the established practice in  the A d m ira lty
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C ourt to  a llow  in te rest fro m  the  tim e  when 
the c la im  arises, as d istinguished fro m  th a t wh ich 
is done in  the common law  courts. T ha t has 
been fu l ly  gone in to  by m y learned predecessor 
in  the case of The N o rth u m b r ia , ( u b i sup .), and i t  
would be useless fo r  me to  tra ve l over the same 
ground. That decision establishes the p rinc ip le  
upon w h ich  the A d m ira lty  C ourt proceeds in  
these cases, viz., th a t a re s t itu t io  m  in te g ru m  
should be made as fa r  as i t  can be, and th a t 
cannot be done unless in te rest is allowed or. the 
am ount th a t has, ex hyp o tlie s i, been reta ined from  
the p la in tiff. That appears to  me to  be a sound and 
equitable ru le, and i f  i t  is not a ru le  of the 
common ltysv courts, i t  is in  m y judgm ent to be 
regretted. The action having been brought in  
th is  d iv is ion, and having proceeded to  reference 
in  the o rd ina ry  way, the question is whether the 
re g is tra r was bound to depart from  the practice 
of the d iv is ion  of w h ich he is an officer and apply 
th is  alleged ru le  of common law. I  am of op in ion 
th a t he was not. Reference has been made to  
the sta tute of W ill .  4, bu t i t  is to  be observed 
th a t th a t sta tu te is pu re ly  perm issive. I t  s im p ly 
gives perm ission to  the ju r y  in  certa in  cases to  
give in terest, b u t i t  does no t touch any cases 
other than those mentioned. I t  on ly  applies to  
cases before a ju ry , and i t  leaves me, in  m y ju d g 
ment, en tire ly  free to say w hat ru le  should be 
applied in  the A d m ira lty  D iv is ion . I  am of 
op in ion th a t the re g is tra r was qu ite  r ig h t, and 1 
therefore confirm  h is report.

S o lic ito rs fo r  the p la in tiffs , Stokes, S a un de rs , 
and Stokes.

Solic ito rs fo r the  defendants, B o tte re ll and 
Roche.

T u esda y , A u g . 9, 1887.
(Before the  R ig h t H on. S ir  J ames H annen .) 

M cCunn v . T he L ondon and St . K atharine  
D ocks Company; T he B aron A berdare . (a) 

D a m a g e  —  A d m ir a l t y  D iv is io n  — M e asu re  o f  
dam ages— In te re s t.

W here  a n  a c tio n  is  tra n s fe r re d  to  the A d m ir a l t y  
D iv is io n  by consent o f  the p a rt ie s  to  assess the  
a m o u n t o f  dam ages, the re g is t ra r  a n d  m e rchan ts  
a re  e n tit le d , i n  accordance u n th  the p ra c tic e  o f  
the  A d m ir a l t y  D iv is io n ,  to g ive  in te re s t i n  a d d i
t io n  to the a c tu a l dam ages, even w here  such  
in te re s t w o u ld  n o t be recoverab le  i n  the d iv is io n  
f r o m  whence the  a c tio n  is  tra n s fe r re d .

T his was a m otion by the p la in tiffs  in  the above 
action to  con firm  the re g is tra r ’s rep o rt therein. 

The repo rt was as fo llows :
In  this case an action was brought in the Queen’s 

Bench Division, on the 17th March 1884, against the 
London and St. Katharine Docks Company, by the 
owners of the barque or vessel Baron Aberdare, for 
damages by reason of the negligence of the defendants 
in and about the care and custody of the plaintiffs’ ship 
while in the defendants’ dock in Dec. 1883. The case 
was tried before a special jury, and a verdict was given 
for the plaintiffs on the 19th May 1886. I t  had t^een 

reviousfy agreed that the amount of damages should 
_ e referred to an arbitrator. A fter this verdict and 
judgment a motion was made to a divisional court to 
enter judgment for the defendants, or for a new tria l, 
which was rejected w ith costs. An appeal from this 
decision of the Divisional Court was then made to the 
Court of Appeal, which on the 11th May in the present

V ol. V I . ,  N . S.

(a )  Reported by J. P. A spin all  and B utler  A sp in a ll , Esqrs.,
Barristers-at-Law.

year was likewise dismissed w ith costs. Immediately 
afterwards, on the 28th May, the action was transferred 
to the Admiralty by consent of parties, for the purpose 
of the assessment of the damages in the usual way. 
Since that transfer, however, the parties have come to 
an agreement that 75001. shall be deemed to be the 
amount of damages the plaintiffs are entitled to recover, 
without prejudice to the question as to what interest is 
recoverable in addition ; and that point is the only one 
which I  have been called upon to consider. I t  is 
admitted that the whole amount of 75001. was paid by 
the plaintiffs in or previous to the month of June 1884. 
The interest on that amount since that period neoessarily 
represents a large sum, and i f  not recoverable from the 
defendants, also represents a heavy loss which they have 
had no means of obviating. The ordinary principles 
therefore of equity and justice would seem to require 
that compensation for this loss should be made. I t  is 
said that some technical rules of common law are 
against the allowance of interest before judgment, but I  
am not satisfied that those rules apply to a case of this 
description, or that, i f  they do, I  am bound to act upon 
them when called upon as Registrar of the Admiralty 
Division to assess the amount of the plaintiffs’ damages.
I  should rather assume that I  am to apply the principles 
laid down for my guidance in  assessing the damages 
occasioned by other acts of negligence, such as the 
negligent navigation of the ship by which another is 
injured. That the practice of the Admiralty Court is 
to allow interest on the loss so sustained from the date 
of such loss cannot he questioned, and I  feel bound to 
follow the same rule in this instance. The judgment in 
The Northumbria (L. Rep. 3 A. & E. 6; 21L. T.Rep.N. S. 
681; 3 Mar. Law Cas. O. S. 314), and followed by a 
divisional court of the Queen’s Bench in the case of 
Smith v. Kirby (1 Q. B. Div. 131), which was an action 
by the owners of cargo against the carrying ship, seem 
to me to justify the allowance of interest. _ The interest 
therefore w ill run from a date or dates in 1884 to be 
agreed between the parties.

The cause of action in  respect o f wh ich the 
defendants were sued was th e ir  negligence in  
m ooring the  p la in tiffs ’ vessel the B a ro n  A b e rd a re  
in  th e ir  dock, in  consequence of w h ich  she broke 
loose fro m  her moorings, and d r ifte d  across the 
dock, com ing in to  co llis ion w ith  o ther vessels and 
barges, and thereby do ing them  and herself 
damage.

The p la in tiffs ’ c la im  consisted of payments 
made in  respect of ra is ing  the B a ro n  A b e rd a re , 
of repa iring  her, and o f se ttlin g  claim s made 
against them  by the  owners of the damaged 
vessels and barges.

F . W . I lo l la m s ,  fo r  the p la in tiffs , in  support of 
the m otion, stated the facts.

J . G. B a rn e s  fo r the defendants.— The reg is tra r 
was w rong  in  a llow ing  in te rest as he has done. 
Th is was a common law  action tr ie d  on the 
common law  side, and in  accordance w ith  the 
common law  practice in te rest is no t allowed. A t  
common law  in te rest is never allowed on u n 
liqu ida ted  damages, except in  certa in  cases fixed 
by statute. I t  ac tua lly  requ ired a specific enact
ment, viz., 3 &  4 W ill-  4, c. 42, s. 29, to  enable a 
ju r y  to  g ive in te rest in  certa in  cases. Th is 
shows th a t, in  cases other than those specified by 
the A c t, in te rest cannot be recovered:

Calton v. Bragg, 15 East, 223;
Hiqgins v. Sargent, 2 B. & C. 348;
Straker v. Hartland, 34 L. J. 122, Cb.

The re g is tra r in  th is  case on ly  fille d  the office of 
an a rb itra to r, and i f  so the defendants should not 
be burdened w ith  a l ia b il ity  w h ich by the common 
law  practice does no t a ttach to  them. The case 
of S m ith  v. K ir b y  (1 Q. B. D iv . 131), i f  looked 
in to , does not show th a t in te rest was allowed on 
the p la in t if f ’s cla im . The a rb itra to r  there

2 G



2 2 6 MARITIME LAW CASES.

r*'HE Ocean I ron Steamship I nsur. A ssoc, v. L eslie and  others. [A ssizes.

allowed a lum p sum, b u t how i t  was made up 
does no t appear. I f  in te rest is to  be allowed in  
th is  case because the reg is tra r o f the  A d m ira lty  
D iv is ion  has happened to  assess the damages, i t  
w i l l  have to be allowed in  such cases as breach of 
promise o f m arriage and the like , should they 
happen to  be in s titu te d  in  or transfe rred to  th is  
division.

H o lla m s  in  rep ly.— The jus tice  o f the case 
c learly  entitles the  p la in tiffs  to  in te rest. F o r 
over three years have they, ow ing to  the w ro ng fu l 
act of the defendants, been w ith o u t th is  in terest. 
The parties having transfe rred  the action to  th is  
d iv is ion  are bound by  its  practice, and according 
to  th a t practice the p la in tiffs  are en title d  to 
in terest. This practice has been recognised by 
the  Courts o f Chancery before the Jud ica tu re  
A cts  and by  the common law courts since the 
Jud ica tu re  A c ts :

The Northumbria, 21 L. T. Eep. N. S. 681 : 3 Mar 
Law Cas. O. S. 314 ■ L. Eep. 3 A. & E. 6 •

Straker v. Hartland (ubi sup.);
Smith v. Kirby (ubi sup. ) ;
British Columbia Saw M ill Company v. Nettleshiv 

18 L. T. Eep. N. S. 604; L. Eep. 3 C. P. 499; 3 
Mar. Law Cas. O. S. 65.

S ir J ames H annen .— H a v ing  disposed o f the 
ca,se o f T h e  G e rtru d e  (s u p ra , p. 224), I  w i l l  now deal 
w ith  the case o f T h e  B a ro n  A b e rd a re , the  on ly  
d is tin c tio n  in  w h ich  appears to  be th a t the 
action was b rough t in  the Queen’s Bench D iv i
sion, and the m erits  o f the  case, were deter
m ined there. The action having gone to  the 
C ourt of Appeal, the case was then transferred, 
w ith  the  consent of the parties, to  the A d m ira lty  
D iv is io n  fo r the  assessment o f damages in  the 
usual way. I t  is said th a t fo r th a t purpose the 
R eg is tra r of the A d m ira lty  C ourt was treated 
as an a rb itra to r between the parties. I  do not 
find  i t  so stated, bu t, assuming i t  to  be so, i t  
appears to  me to  make no difference in  the 
decision to  w h ich  I  ought to  come. I t  m ust 
have been transfe rred to  h im  because i t  was 
tho ugh t th a t he was a person who w ould  be more 
competent to  deal w ith  i t  than  an officer o f the 
Queen a Bench D iv is ion . I  am o f op in ion tha t 
he was qu ite  r ig h t  in  th in k in g  th a t he was to  
deal w ith  i t  in  accordance w ith  those p rinc ip les 
w h ich  have been, as I  th in k , r ig h t ly  established 
in  th is  court. I t  is clear to me th a t the cases of 
The_ N o r th u m b r ia  (u b i  sup .) and S m ith  v. K ir b y  
(u b i sup .) have an im p o rtan t bearing on th is  case. 
Ih e  case of S m ith  y. K ir b y  {u b i sup .) decided, in  
accordance w ith  the  decision in  T h e  N o r th u m b r ia  
(u b i sup .), th a t the lim ita tio n  of l ia b i l ity  operated 
on ly  in  respect o f w hat 1 ca ll the substantive 
c la im  of the p a rty  in ju red , bu t th a t i t  d id  not 
prevent the g ra n tin g  o f in te rest by  way of 
damages in  respect of delay in  ob ta in ing  the 
amount. T ha t appears to  me to  have been a 
po in t d is tin c tly  b rough t to  the notice o f the court, 
and the cou rt he ld  th a t the A d m ira lty  C ourt ru le  
so applied, and in te rest was granted in  add ition  
to  the am ount o f the substantive cla im . I t  
appears therefore to  me th a t the re g is tra r ’s 
report in  th is  case is r ig h t, and I  confirm  it .  As 
to  the dates from  whence the in te rest runs, th a t 
m ust be fixed by the parties.

Solic ito rs fo r  the p la in tiffs , H o lla m s , S on , and 
C o w a rd .

Solic ito rs fo r  the defendants, H a c o n  and T u rn e r .

NEWCASTLE SUMMER ASSIZES.

F r id a y ,  J u ly  22, 1887.
(Before M athew , J.)

T he Ocean I ron Steamship I nsurance A ssocia
tion v. L eslie and others, (a)

M u tu a l m a r in e  in s u ra n c e  a ss o c ia tio n — A c tio n  f o r  
c o n tr ib u t io n s — M a n a g in g  o w n e r— P r in c ip a l  a n d  
agent— P o lic y  o f  in su ra n ce .

T h e  m a n a g in g  a n d  p a r t  o w n e r o f  a  s team sh ip  
became a  m em ber o f  a  m u tu a l in s u ra n c e  assoc ia 
t io n , a n d  took o u t a, p o lic y  on  b e h a lf o f  h im s e lf  
a n d  h is  co-ow ners i n  respect o f  the s h ip . B y  the  
a r tic le s  o f  a sso c ia tio n  every pe rson  w a s  deemed 
to  be a  m em ber ”  v iho  i n  h is  o w n  nam e, o r  i n  h is  
n a m e  as agent, in s u re s  a n y  s h ip  i n  p u rs u a n c e  
o f  the re g u la t io n s  o f  the c o m p a n y ,”  a n d  they  
a lso  p ro v id e d  th a t  the fu n d s  re q u ire d  f o r  the  
p a y m e n t o f  c la im s  s h o u ld  “  be ra ise d  by c o n tr i
b u tio n s  f r o m  a l l  the m em bers.”  B y  the p o lic y  i t  
w as agreed between the assu red a n d  the co m p a n y , 
“  th a t w ith o u t p re ju d ic e  to  the r ig h ts  a n d  rem edies  
o f  the com p a n y  a g a in s t the s a id  p e rso n  o r  
pe rsons effecting th is  in su ra n ce , as a  m em ber o r  
mem bers o f  the  co m p a n y , in  respect o f  th is  in s u r 
ance, the  assu red  s h a ll p a y  to  the com pany, i n  
l ie u  o f  p re m iu m s , a l l  the sum s a n d  c o n tr ib u t io n s  
w h ic h  the co m p a n y  a re  e n tit le d  to c a l l  u p o n  the  
s a id  pe rson  o r  pe rsons  effecting th is  in su ra n ce , 
as a  m em ber o r  mem bers o f  the com pany , to p a y  
to th e ' c o m p a n y  i n  respect o f  th is  in s u ra n c e  
a c c o rd in g  to the a r tic le s  o f  a sso c ia tio n  o f  the  
com pany , a n d  th a t the p ro v is io n s  c o n ta in e d  in  
the s a id   ̂a r t ic le s  o f  asso c ia tion  s h a ll be deemed 
a n d  considered  p a r t  o f  th is  p o lic y , a n d  s h a ll, so 

f a r  as re g a rd s  th is  in su ra n ce , be as b in d in g  u p o n  
the assu red  as u p o n  the s a id  p e rso n  o r  persons  
effecting th is  in s u ra n c e .”  C e rta in  c o n tr ib u t io n s  
h a v in g , i n  acco rdance w i th  the a r tic le s  o f  asso
c ia t io n , become p a y a b le  by  the  m a n a g in g  ow ne r  
i n ' respect o f  the sh ip , a n d  the m a n a g in g  ow ne r  
be ing  b a n k ru p t,  the asso c ia tio n  sued the o the r 
ow ne rs  to  recover the c o n tr ib u t io n s :

H e ld , th a t , u n d e r  the  te rm s o f  the  p o lic y , they w ere  
l ia b le , a lth o u g h  the  p o lic y  w a s  effected by the  
m a n a g in g  o w n e r a lone.

The U n ited  K ingdom  M u tu a l Steamship In s u r
ance Association L im ite d  v. N e v ille  (19 Q. B .  
D iv .  110) (6) d is t in g u is h e d .

(a) Reported by J. P. Aspinall and Bbtlkr Aspinall, Esqrs 
Hamsters-at-Law. *

(6) COUET OF APPEAL.
Friday, May 27,1887.

(Before Lord E sh er , M.E., F r t  and L opes, L.J.T.) 
T h e  U n it e d  M u t u a l  St e a m s h ip  A ssurance A sso

c ia t io n  L im it e d  v . N e v il l .
T h is  was an appeal from the decision of Grove, J  in 
an action by the United Mutual Steamship Assurance 
Association, against Nevill, a part owner of the steam- 
snip Marquis Scicluna, to recover calls or contributions 
mrespect of the insurance of the steamship.

The plaintiffs were an association limited by guarantee 
lo rthe  purposes of mutual marine insurance.

One Tully was the manager and part owner of the 
steamship Marquis Scicluna, of which Nevill, the defen
dant, was also a part owner. Tally became a member of 
the plaintiff s association, and took out a policy with 
such association in respect of the Marquis Scicluna. 
lu i ly  having become bankrupt, and being unable te pay 
the contributions due to the association in respect of the 
ship, the present action was instituted 

The plaintiffs Bought to mako Nevill liable as an
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T his was an action by the Ocean Iro n  Steamship 
Insurance Association against A nd rew  Leslie and 
others, p a rt owners of the steamship H o w ic k ,  to 
recover con tribu tions by way of prem ium s in  
respect o f the insurance of the steamship.

The p la in tiffs  also claimed, under the term s of 
the policies in  question, in te rest a t 7 |  per cent, 
per annum on the con tribu tions from  the 
respective dates of the calls becoming due u n t il 
paym ent o r judgm ent.

undisclosed principal of Tully in accordance with the 
rules of the association, and also upon a guarantee 
alleged to have been given by one Ormond on behalf of 
Nevill whereby he agreed, in consideration of certain 
policies of insurance, one of which was a policy upon 
the said steamer, to pay all calls made by the plaintiffs’ 
association.

The memorandum of association stated that the asso
ciation was established for th9 “ mutual insurance by 
the association of the ships of members and of ships 
which the members may be authorised to insure in their 
own names and of ships in which they may be otherwise 
interested, and of the freights of such ships and of the 
individual members themselves, against any liabilities 
that may be incurred by them personally as owners or 
otherwise in respect of such ships’ and of a ll other 
interests or matters usually or properly covered by or 
included in insurances with respect to shipping, and to 
interests therein or liabilities in respect thereof.”

The 4th article of association provided that, “ Every 
person who on behalf of himself or any other person 
or persons insures or enters for protection any ship or 
ships, or share or shares of a ship in the association, 
shall as from the date of the commencement of such 
insurance or protection be deemed to have become a 
member of the association.”

The 41st article provided that, “  A ll claims in respect 
of insurance or protection shall be made and enforced 
against the association only, and not against any 
members thereof; but the association shall not be liable 
to any member or other person for the amount of any 
loss, claim, or demand, except to the extent of the 
funds which the association is able to recover from the 
members or persons liable for the same, and which are 
applicable to that purpose.”

The 41th article provided that, “ For the purpose of 
providing funds for making any payment necessary and 
proper to bo made by or on behalf of the association 
for expenses connected w ith the business thereof or 
otherwise, i t  shall be lawful for the committee from 
time to time to direct that there shall be paid to the 
association by the members thereof rateably for the 
purpose of providing for or making good any such pay
ments such sums as the committee may from time to 
time deem necessary.”

The 45th and 46th articles provided for “  calculating 
the rate of contribution to be paid by the members for 
their respective proportion of any loss, claim, or demand, 
or expenses,”  that payment might be enforced in the 
name of the association, and that, “  in the event of any 
sums for the time being payable by any member of the 
association, or of the classes or clubs not being duly 
paid,”  the deficiency should be made good rateably by 
the other members of the association or classes as the 
case might be.

The association was divided into three different 
classes, each of which had its separate code of rules.

The policy made in respect of the steamship M a rq u is  
S c ic lu n a , after reciting that Tully had become a member 
of the association, and had entered the ship in class 1, 
witnessed that, in consideration of the premises and of 
the observance by the insured of the rules and regula
tions, the association agreed that the members of the 
said association having ships in the said class should, 
according to the articles of association and the rules of 
the class indorsed on the policy, be liable to pay all 
such losses and damages to the steamship as therein
after expressed; “ provided always, that in accordance 
with the articles of association and the rules of the said 
class, this policy and the other policies of the associa
tion are granted on this condition, and i t  is hereby 
especially agreed, that the association under all their 
policies of insurance of the said class shall be liable in 
the whole only to the extent of so much of the funds 
as the said association is able to recover from tne 
members of the said class and their respective heirs, 
executors, and administrators, liable for the same, and 
which under and by virtue of the rules of the said class 
are for the time being applicable for the purpose or

paying claims under this and other polioies issued in 
respect of the said class.”

The 31st rule indorsed on the policy provided that, 
“ A member shall be uninsured in respect of any ship 
or his share therein (a) from the date of the legal 
transfer of such ship ; (6) i f  he do not pay when due 
and demanded any amount payable by him ; (c) i f  his 
ship or shares therein be mortgaged or assigned at or 
after entry, unless before a claim accrues an approved 
undertaking registered by the managers has been given 
to pay all contributions due and to become due ; (<Z) i f  
he becomes bankrupt or insolvent, unless before a claim 
accrues an approved undertaking registered by the 
managers has been given to pay all contributions due 
and to become due; (e) i f  any person giving an under
taking under this rule fa il to discharge his liab ility  
unless and until a fresh undertaking be tendered and
accepted. ^  j ury f ollna that Ormond had no
authority from the defendant to sign the alleged 
guarantee, and that the defendant had not ratified it. 
Grove, J. gave judgment for the defendant on the 
ground that he was not a member of the association, 
and that the articles of association and policy imposed 
liab ility  on members alone.

A p r i l  26,— B ig h a m , Q.C. and Fox, for the .plaintiffs, 
in  support of the appeal.

F in la y ,  Q.C. and H a rp e rs , for the defendant, co n tra .
C u r . a dv . v u lt .

M a y  27,—lo rd  Eshbk, M.R.—The action is brought 
against the defendant, the part owner of a ship, as tne 
undisclosed principal of Tully, the ship’s manager, who 
had taken out a policy on the ship in his own name, and 
had become thereby a member of the plaintiffs asso
ciation according to its rules. The question therefore 
arises whether the plaintiffs can sue tho defendant as 
Tu lly ’s principal. There is much complication and 
difficulty in connection w ith these mutual insurance 
associations. In  the case of L io n  M to tu a l In s u ra n c e  
A sso c ia tio n  v . Tucke r (49 1. T. Rep. N. S. 764; 12 Q. B. 
Div 176) I  endeavoured to explain the business relation 
of the members of such an association to each other. 
I t  is necessary to consider the form in which the parties 
have carried out those business relations in order to 
ascertain what remedies are available for the purpose 
of enforcing them. The first question which i t  may be 
material to consider is, whether the different members 
of the association have any remedies or rights of 
action, and i f  so, what as between themselves. I t  is 
obvious, as explained in the easel have referred to, that 
members cannot sue other members in respect of pay
ments due from the other members as such to the 
association. Only the association can sue m respect ol 
such payments. Then can members sue other members 
in respect of claims arising out of the insurance of 
shins ? In  the case of L io n  In s u ra n c e  Association v. 
T u cke r (u b i su p .) I  stated that the business relation 
between the members was that they were in reality both 
insurers and insured; but that business relation is 
carried out by means of a policy given under the seal of 
the association. The members of each class are insurers 
and insured as between themselves and the other 
members of the olass; they are insured not by the 
whole association, but by a part only of the association, 
viz the members of the same class. A member who 
has suffered a loss must, however, sue on the policy given 
by the association. But that policy is made by the 
association. In  order to sue the other members of the 
olass who are really his insurers he would have to say 
that they were the principals of the association in 
giving him a policy under the seal of the association. I  
do not think he oould do so. I  th ink that, in  the case of 
such a contract as this under seal, i t  is not allowable to 
go behind the instrument to make undisclosed principals 
responsible, beoause they are not parties, and have not 
attached their seals to the contract under seal. More
over, i t  is to be observed that in this case the contraot 
is that he is to be paid in respeot of the loss he ha#
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The defendants o ther than "W illiam  Johnson, 
the m anaging owner of the H o w ic k .  de livered the 
fo llow ing  defence:

L  Lhe now pleading defendants do not admit that 
tneir respective interests in the s.s. H o w ic k  were
suffered only the amount which the association can 
collect from the other members of the class. There 
would be this difficulty in suing the other members, 
viz., that they might have satisfied their liab ility  by 
payment of their contributions to the association ; and 
the member is not to receive the payment direct from 
them, but is to receive the sum collected by the asso
ciation. There is no contract, as i t  seems to me, between 
the member who has suffered the loss and the other 
members, but only between him and the association; 
and such member therefore cannot sue the other mem
bers although they are really his insurers. I f  the 
member could not sue, a person could not sue as his 
undisclosed principal. Then as regards any action 
against the person alleged to be the undisclosed 
principal of a member by the other members, i t  would 
be_ impossible to allege that a person is an undisclosed 
principal in respect of the contract, unless the parties 
who allege that he is a party to the contract as an 
undisclosed principal could be sued by him as well as he 
by them. I t  seems to me clear, therefore, that the 
members have no right of action as between themselves. 
Then in respect of what can the association sue or be 
sued by its members ? A  member can sue the associa
tion for a loss on his ship. That is expressly provided 
by the policy. In  respect of what can a member be sued 
by the association P He cannot be sued as an insurer, 
though he is in business reality an insurer, by reason of 
the form in which the relation between the members is 
carried out. The association are in form the insurers, 
and make the policies. They therefore cannot sue him 
as an insurer. They can only sue the members in 
respect of what is really the premium. Here no premium 
properly so called is paid, but each member is liable to 
a contribution towards losses which may be suffered by 
the other members on their policies. Therefore the 
association can only sue the member as an assured for 
what is equivalent to the premium. I t  seems to follow 
that, i f  they cannot sue him as an insurer, neither can 
they sue the person alleged to be his undisclosed 
principal as an insurer. I f  such person can be sued at 
all, i t  must be as an assured for what is equivalent to 
the premium. But can he be so sued? Such an asso
ciation as this can only enter into binding policies with 
members. When the policy is entered into, the person 
w ith whom i t  is so entered into becomes a member. I f  
a person could be an undisclosed principal with regard 
to such a policy i t  would really make him an undis
closed member. I f  he is not a member, the policy can- 
not be made with him so as to be binding. I  do not 
think there can be such an undisclosed member or 
partner so far as the other members are concerned. I f  
i t  were so, then the making of such a policy as this 
would make the alleged undisclosed principal of the 
person effecting i t  an associate w ith the members of 
the association without their knowledge and consent 
I  do not think this can be so. I  do not think that a 
person actually interested in a ship who has authorised 
another person to enter into a policy in his own name 
with the association is a party to the contract as an 
undisclosed principal, because to make him so, i t  would 
be necessary to say that he is a member of the associa
tion to which lie is wholly undisclosed and unknown.
I  do not think that he is a party to the contract as an 
undisclosed principal, although he may be a cestui que 
t r u s t  m respect of the proceeds the member may 
receive. Not being a party, he cannot sue or be sued 
on the contract. For these reasons I  do not think this 
action w ill lie against the defendant as an undisclosed 
principal.

tWs case the plaintiffs are a company 
limited by guarantee formed for the purposes of mutual 
-  ° n0 Ctiarl! a Tully became a member of this

reL?ew i.0f 1 a 8team-vessel, the M a rq u is  
Tnllv' Z u  \  WL Ch i h® dei,endant waa a part owner, and 
w ly v  ̂ k ? a t  a, p?hoy on the ®bip. Tully has become bankrupt, and tne association sues the defen
dant as an undisclosed principal on the contract of 
assurance; and tho question in the case, as i t  presents

insured w ith the plaintiffs during any portion of the 
periods, and subject to any of the policies in the state
ment of claim mentioned.

2. I f  the said insurances or policies were effected in 
fact, which is not admitted, they were not effected by tho 
said defendants or w ith their authority, nor were they

itself to my mind, is whether by reason of the nature 
of the contract in this case the ordinary right of a 
contracting pa rty ‘to sue the undisclosed principal of 
the other party has or has not been repelled. Other 
questions were raised in tho course of the discussion. 
I t  was argued that Tully^ was not authorised by the 
defendant to insure the ship in question in an associa
tion like the plaintiffs’ ; but, looking at the circular on 
the faith of which the defendant took shares in the ship in 
question and at the prevalence of insurance in mutual 
clubs, especially in the northern ports, I  am of opinion that 
the defendant cannot successfully deny the authority of 
Tully to enter this ship in the plaintiffs’ association. 
Another question was raised as to whether a certain 
Mr Ormond signed an undertaking to the plaintiffs 
with the authority^ or subsequent ratification of tho 
defendant. But this question was le ft to the jury, on 
which they found for the defendant. I  see no sufficient 
reason to disturb their finding. The main question in 
cA.?ause therefore appears to me to turn on the nature 

ot the contract between Tully and the plaintiffs’ asso
ciation. Ih is  contract is to be found in three instru- 
ments, namely, the memorandum of association, the 
articles of association, and the policy of assurance 
issued by the plaintiffs to Tully in respect of the ship in 
question. The memorandum and articles of association 
or course constitute an agreement in t e r  socios, and in te r  
socios only, and they cannot of themselves give rights 
or create obligations to or in anyone except the 
members of the association, or those who, like legal 
personal representatives or trustees in bankruptcy, take 
their rights and assume their burdens. The memo
randum and articles of association when examined 
appear to me to correspond with what might bo expected 
from their general character and object. The 4th 
article makes every person who on behalf of himself or 
any other person insures or enters for protection any 
ship or share of a ship in the assôciation a member 
during the period of tho insurance. Tho 44th articlo 
defines the manner in which funds are to be raised for 
making any payment necessary or proper to be made by 
the association for expenses connected w ith the business 
thereof or otherwise (words which I  conceive include all 
claims on policies), and i t  gives the committee the 
power to direct that contributions shall bo paid to the 
association by tho members thereof rateably. The 
4oth and 46th articles throughout treat tho contribu
tions as payments by members. I t  is true that in 
article 41 the expressions “  or other person”  and “  or 
other persons ”  follow the words “ member or mem
bers ; ”  but these words are, I  think, used as equivalent 
to executors, administrators, or assigns. I t  appears to 
me clear beyond argument that on the mere memo
randum and articles of association the defendant could 
not be affected w ith liab ility . The object of such 
instruments is to regulate the rights of members, and 
decisions have long since shown that the fact that a 
share is held by a member in trust for a th ird  person 
neither exonerates the member from liab ility , nor creates 
any liab ility  in the ce s tu i que tru s t to the company.

statute which avoids all contracts of assurance not 
embodied in a policy of insurance made i t  impossible 
tor the whole of the relations between a member and 
the association (though those relations were strictly 
mutual) to be embodied in the memorandum and articles 
ot association, and made i t  necessary for the associa
tion to issue a policy in respect of every ship insured 
by a member ; and this policy of insurance I  now 
proceed to consider. The policy, which is under the 
common seal of the association, recites that Tully 
having become a member of the association, and having 
entered for insurance in class No. 1 tho steamship in 
question had become entitled to the policy. The con- 
S]p fp8̂ 10118 are the premises, i .e ., the membership
ot lu lly  and the observance by the insured of the rules 
and regulations of the class. Now what was that con
sideration r* I t  was that Tully would pay his contri
butions towards claims against the association under 
articlo 44—a consideration which extends to Tully and
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parties thereto or rendered liable in respect thereof as 
undisclosed principals or otherwise. The defendants 
were not members of the plaintiff association.

3. The said defendants do not admit that any portion 
of the contributions referred to in  the particulars in the 
statement of claim, or of the interest in respect thereof,

his representatives, but does not move from Nevill as 
an undisclosed principal or as a ce s tu i que t r u s t  of 
Tully. Again, if  the defendant is to be liable at all for 
the default of Tully to pay his contributions as a 
member of the company, I  incline to hold that he must 
be liable on a guarantee to answer the default of Tully. 
But there is in the present case no guarantee signed by 
the defendant which would satisfy the Statute of 
Frauds. The obligation undertaken by the association 
w ith Tully according to the policy is this, that the 
members of the association having ships entered in the 
said class shall, according to the provisions of the 
articles of association and the rules of the said class, 
and subject to the proviso thereinafter contained, pay 
and make good the losses insured against. Here again 
we have the policy referring to the articles of associa
tion as the measure of liab ility , and, so far as mere 
expression goes, we therefore find a liab ility  recognised 
as limited to members. The proviso incorporated in the 
operative part of the policy is in these words: ‘ ‘ Pro
vided always, that in accordance w ith  the articles of 
association of the said association and the rules of the 
said class, this policy and the other policies of the 
association and class are granted on this condition, and 
i t  is hereby specially agreed, that the association under 
all their policies of insurance of the said class shall be 
liable in the whole only to the extent of so much of the 
funds as the said association is able to recover from the 
members of the said class, and their respective heirs, 
executors, and administrators, liable for the same, 
and which under and by virtue of the articles of asso
ciation and of the rules of the said class are for the 
time being applicable for the purpose of paying claims 
under this and other policies issued in respect of the 
said class.”  Now here we have again words of refer
ence to the articles of association as i f  they were the 
measure of liab ility  ; but furthermore, we have words 
declaring that the association shall be liable only to the 
extent of so much of the funds as the association is 
able to recover from the members of the said class, and 
their respective heirs, exeoutors, and administrators, 
liable for the same. I t  was argued that these words 
are intended only to preclude liab ility  of members of 
one class for losses in another, and all liab ility  in 
respect of sums payable by members, but which the 
association could not recover by reason of the insol
vency of the members or otherwise. But the words 
taken in their natural signification negative a ll liab ility  
except that stated. So taken the words appear to me to 
exclude liab ility  for sums payable, but not capable of 
recovery by anyone except a member, and for sums 
payable by members of any class except the class 
insured in. I  can see no reason for not giving the 
words of the proviso their fu ll significance. The rules 
relative to class 1 are indorsed on the policy, and are 
by reference incorporated in  it .  They throughout 
refer to the liabilities and rights as those of members. 
But what is perhaps more important is, that the 31st 
rule provides that a momber shall be uninsured in 
respect of any ship, or his share therein, in  various 
contingencies, amongst others, i f  his ship or share be 
mortgaged or assigned at or after entry, or he becomes 
bankrupt, or unless in each of these cases before a 
claim accrues an approved undertaking registered by 
the manager has been given to pay all contributions 
due or to become due. Now the very object of this 
rule appears to me to be to enable the managers in the 
case of an undisclosed principal to drive that person 
into a direct obligation to the company, an obligation 
which would be needless i f  the general rule of law 
applied to this policy. The conclusion to which this 
examination of the documents brings me is th is : that 
the primary object of the members of the association 
was mutual assurance, i .e . , an assurance of the property 
of or represented by the members w ith the members 
and w ith no one else; that the memorandum and articles 
of association carry this intention into effect; that the 
policy was needful under the statute to give offect to 
this mutual assurance, but was not intended to create

has in  fact become due to the plaintiffs under the said 
insurances or policies. They deny that by the terms 
thereof or otherwise the same has become due and 
payable by them to the plaintiffs, or that they are liable 
to pay the same in lieu of premiums or otherwise.

The case was tr ie d  a t the Newcastle Assizes, 
by M athew, J., w ith o u t a ju ry ,  when the fo llow ing  
facts were proved :—

The p la in tiffs  were an association fo r  the 
purposes o f m u tua l m arine insurance o f iro n  
steamships. One W illia m  Johnson was pa rt 
owner and manager of the steamship H ow ic lc . 
H e became a member of the p la in t if fs ’ associa
tion  in  respect of the H o w ic lc , o f w h ich the 
defendants were p a rt owners, and took out a * I

any liab ility  beyond that of the members ; but that on 
the contrary the tenor of the policy and rules show an 
intention to confine the liab ility  on the policy to the 
liab ility  under the articles; and that the proviso in 
express language excludes any liab ility  of the associa
tion for moneys recovered from anyone but members, 
which would be absurd and insensible i f  they had the 
righ t to sue persons who were not members but undis
closed principals. I  therefore oonclude that the ordinary 
principle of law which makes such principals liable was 
negatived, and that this appeal fails.

L opes, J.—I  have come to the conclusion that the 
defendant cannot be sued in this action, on short and 
simple grounds. The plaintiffs sue the defendant for 
contributions as an undisclosed principal, and also on a 
guarantee alleged to have been given w ith the autho
r ity  or subsequent ratification of the defendant. On 
the guarantee the ju ry  found against the plaintiffs, and
I  can see no reason why the verdict should be set aside. 
The material question is, whether the ordinary rule of 
law by which an undisclosed principal can be sued by a 
contracting party applies in the special circumstances 
of this case. This depends on the construction of the 
memorandum and articles of association, and the policy 
issued to Tully. I f  there is nothing in these documents 
which contain the contract negativing its application, 
then the ordinary rule of law attaches, and the plain
tiffs can sue the defendant as an undisclosed principal 
and recover the contributions owing to them. The 
defendant, in  answer to this portion of the plaintiffs’ 
case, says that he was not a member of the association, 
and not being a member he was not responsible for the 
contributions sued for, and that by virtue of the rules 
of the plaintiffs’ association and the contract made 
between Tully and the plaintiffs’ association, the plain
tiffs can only look to Tu lly  for the contributions now 
owing. The facts have been stated, and I  need not 
again refer to them. The memorandum and articles of 
association contemplate and provide for no rights and 
liabilities outside those of the members, and those 
upon whom the law in case of death or bankruptcy 
casts responsibility. Membership and mutuality are the 
essence and v ita lity  of the concern. The defendant is 
not a member, and cannot be affected w ith liab ility  by 
anything in the memorandum and articles of association 
which concerns members only. But is there anything 
in the policy creating a liab ility  in  the defendant to be 
sued as an undisclosed principal ? I  can find nothing 
extending the liab ility  beyond the liab ility  of members 
contemplated by the memorandum and articles of asso
ciation. The proviso in the policy clearly points to the 
same liab ility  as that created by the memorandum and 
articles of association, and the 31st rule would be 
unnecessary i f  an undisclosed principal could be sued. 
I  believe the main reason why the 31st rule was incorpo
rated into the policy was because the undisclosed 
principal could not be sued, and because, except for the 
rule in the circumstances contemplated by the rule, 
there would be nobody who would be liable to the 
company. I  am of opinion that the contract contained 
in the memorandum and articles of association and 

olicy negatives the ordinary rule of law, and that the 
efendant is not liable. Appeal d ism issed.

Solicitors for the appellants, P a rk e r , G a rre tt, and 
P a rk e r .

Solicitors for the defendants, F lu x  and Leadb itte r.
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po licy on the ship under the rules of the associa
tion . Johnson having become bankrupt, and 
being unable to  pay the contribu tions due to the 
company in  respect of the H o w ie k , the present 
action was ins titu ted . "

memorandum o f association 
stated tha t the company was established fo r the

r t f 1 lnsurance of iron steamships insured 
w ith  the company by members of the company.”

The 2nd a rtic le  of association provided tha t,
ypPerSOn shi 1 be deemed f°  have agreed to become 

name n r Y  i?ember of ^ e  company, who in his own 
” ™ 6’ ^  i i s name as aSeIlt- insures any ship in
pursuance of the regulations of the company.

The 36th a rtic le  provided that,
ra h w ! fp nds rei q?ui r ?ii  f o r t he Payment o f claims sha ll be 
ra ised by con tribu tions from  a ll the  members in  the  
proportions w hich the sums insured by them  respective ly 
bear to  the  am ount o f a ll the sums insured  by the 
company a t the respective tim es o f the losses g iv in g  
rise to  the  claims, provided th a t the  member who 
insures a ship w h ich  is  lo s t sha ll con tribu te  n o t less 
nan 4 per cent, on any one po licy  on the  sum insured 
f  iu 1 h e re o n , exclusive o f his con tribu tio ns  in  respect 

o l o ther sums insured by h im  on other ships.
The 48th a rtic le  provided tha t,
I f  a member shall . . . become bankrupt, file a 

Petition for the liquidation of his affairs, compound 
w ith his creditors, or stop payment . . . the insurances 
effected by him shall expire at noon on the sixth day 
after the date of any such event as aforesaid, unless the 
legal representative . . .  or other persons to be 
approved by the directors shall guarantee the payment 
of all contributions which are or may become due to the 
company in respect of the insurances, and the directors 
in  their discretion shall accept such guarantee.

The 18th a rtic le  provided tha t,
Every contract of insurance shall be by a policy in 

such form as the directors shall from time to time 
determine, provided that a ll policies existing at any one 
time shall be to the same effect, except that the hull 
and machinery may be valued in any policy either 
together or separately as the owner may require.

The po licy made in  respect o f the steamship 
H o w ie k  began w ith  the fo llow ing  words :

Be i t  known that W illiam Johnson (hereinafter called 
the said person or persons effecting this insurance) as 
well in  his or their own name or names as for and in the 
name and names of all and every other person or persons 
to whom the same doth, may, or shall appertain, in part 
or in all, subject to the provisions hereinafter contained, 
doth make assurance, and cause himself, or themselves’ 
and them and every of them, to be insured.

There was also a clause p ro v id ing  as follows :
And i t  is mutually agreed between the assured and 

the company that, without prejudice to the rights and 
remedies of the company against the said person or 
persons effecting this insurance, as amember or members 
of the company in  respect of this insurance, the 
assured shall pay to the company in  lieu of premiums 
a ll the sums and contributions which the company are 
entitled to call upon the said person or persons effecting 
this insurance, as a member or members of the company, 
to pay to the company in respect of this insurance 
according to the articles of association of the company, 
and that the provisions contained in the said articles of 
association shall be deemed and considered part of this 
policy, and shall, so far as regards this insurance, be as 
binding upon the assured as upon the said person or 
persons effecting this insurance.

G a in s fo rd  B ru ce , Q.C. and S tra c h a n  fo r  the 
p la in tiffs .

W a lto n  and B o y d  fo r  the  defendants.
O ur. adv. u n it .

J u ly  22.—-M athew , J.— This action was brought 
b y  the p la in tiffs , a m u tua l insurance association, 
incorporated under the  Jo in t Stock Companies

A c t, against the defendants, who are the owners 
of a ship insured w ith  the association, to  recover 
certa in con tribu tions ; in  other words, to  recover 
the prem ium s payable by  the defendants in  
respect of the insurance of a ship effected w ith  
the p la in t if f  company. Now, i t  was qu ite  clear, 
and' indeed was no t seriously disputed, th a t the 
ship had been insured th rough  a M r. Johnson, 
an agent, on behalf of the owners, w ith  the 
p la in tiffs , and insured upon the p rinc ip le  of 
m u tua l insurance, whereby those th a t were insured 
became liab le  to  con tribu te  to  any losses th a t 
m ig h t be sustained by other members o f the 
association. I t  was said th a t the defendants as 
owners of the ship had had the benefit of the 
insurance, and had th e ir  ship protected. I t  was 
assumed fo r  the purposes of th is  p a rt of the 
case th a t they had been paid the am ount of the 
prem ium s, and i t  was said th a t in  fairness and in  
jus tice  they were bound to  hand over to  the 
p la in tiffs  the am ount of the contribu tions th a t 
some o f them  i t  was adm itted were liable to pay. 
On the other hand, i t  was said th a t there was a 
technical answer to the p la in tiffs ’ claim . I t  was 
said th a t Johnson, the person th rou gh  whom  the 
insurance had been effected, was the person liable, 
and th a t the p la in tiffs  had contracted themselves 
out of the r ig h t  to  have recourse to  anybody 
bu t Johnson, and reliance was placed upon recent 
decisions, p a rtic u la r ly  the  decision in  T h e  
U n ite d  K in g d o m  S team sh ip  A ss o c ia tio n  v. N e v ille  
(19 Q. B. D iv . 110).

Now,_ fo r the purpose of th is  insurance, L lo y d ’s 
po licy in  the old fo rm  has been made the basis 
of the contract, and before dealing w ith  th a t 
fo rm  o f contract in  connection w ith  th is  m utua l 
insurance undertaking, i t  may be desirable to 
say a word as to  the meaning of L lo y d ’s policy. 
I f  a tten tion  had been paid to  tha t, I  th in k  
we should have been spared a considerable 
amount of discussion w ith  reference to the 
m eaning of th is  po licy— the po licy  issued by 
th is  m u tua l insurance association. In  the 
o rd inary  fo rm  of L lo y d ’s policy, the po licy is 
effected th rou gh  a b ro k e r; but the contract is 
not w ith  th a t broker, the contract is w ith  the 
persons in terested in  the ship. In  order th a t the 
po licy should be effected, and in  order th a t the 
un de rw rite r should be made liable upon it ,  the 
broker m ust be proved to have been acting  fo r 
a p rinc ipa l in terested in  the subject-m atter o f the 
insurance, and to  have made the contract on his 
behalf. W ith o u t the a u th o rity  to h im  to  effect the 
po licy on the p r in c ip a l’s behalf, the po licy is a 
n u llity . I t  is a wager po licy only. The necessary 
consequence and the essential character of a po licy 
o f insurance is th a t i t  is a contract of inedm nity , 
and i f  an agent, o r the nom inal person whose 
name was used fo r the purpose of the contract 
w ith  the underw riters, were to insert in  a po licy 
th a t he should be deemed to have an in terest, or 
th a t the po licy  should be the p roof of in terest, 
i t  is on ly  necessary to  re fe r to  the statutes, w h ich 
condemn th a t and make such a course o f p ro
ceeding impossible. I t  is absolutely necessary 
to  the contract of insurance in  the o rd inary  fo rm  
tha t i t  should be made w ith  persons interested in  
the sub ject-m atter o f insurance. Now, m utua l 
insurance is the sim plest th in g  in  the w o rld  i f  
you have not to  record i t  in  w r itte n  documents. 
I t  is the most laudable and the m ost excellent 
way o f effecting insurance, and is a system by
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w hich everybody insured is a t once un de rw rite r 
and assured— i.e ., en titled  to  recover fo r his losses 
against those associated w ith  h im , and they  are 
en titled  to  con tribu tion  fro m  h im  fo r any loss 
sustained by any one of them. This ve ry  simple 
p rinc ip le  was acted on ve ry  successfully fo r many 
years u n t il technical d ifficu lties began to  be 
interposed. The f irs t  technical d iff ic u lty  was 
th is  : a ll m utua l insurance associations were 
ordered to  be incorporated as jo in t  stock com
panies. T ha t was techn ica lity  num ber one. 
T echn ica lity  num ber tw o was th a t under statutes 
fram ed fo r d iffe rent purposes w h ich  were positive 
in  th e ir  terms, every contract of insurance had 
to  be a w r itte n  document ; in  other words, there 
m ust be a po licy of insurance. Those tw o con
d itions having to be complied w ith , the m u tua l 
insurance associations set themselves to work, by 
various rules, to  endeavour to  reconcile those 
s tr ic t rules of law  w ith  the conduct of th e ir  
business, and d iffe rent rules have been adopted 
and have been fram ed to  meet the decisions on 
the subject. Now, in  N e v ille 's  case the cou rt had 
before i t  a series of rules fram ed to  enable the 
association conveniently to  c a rry o u t the purposes 
fo r w h ich  i t  was constitu ted— the purpose of 
effecting the m utua l insurance o f the d iffe ren t 
members. The p rinc ip le  adopted was th is  : I t  
was arranged, th a t the agent was to be taken to  
be the person insured fo r a ll purposes, and the 
insurance association were to  look to  h im  fo r 
contribu tions, w h ich  con tribu tions he of course 
was to  collect from  the owners of the ship he 
represented ; bu t, on the other hand, he was to  sue 
or make a cla im  on behalf of a ll the owners fo r 
whom he was acting. That was a very  simple 
and a very excellent way of c a rry in g  out the 
purposes of the undertak ing  u n t il there happened 
what people do not o rd in a rily  anticipate, viz., the 
insolvency of somebody connected w ith  the trans
action. T ha t happened in  N e v il le ’s action (u b i sup .), 
where a person named T u lly , the  managing owner 
of the  ship there in  question, stopped payment. 
A t  the tim e he stopped payment he was la rge ly  
indebted to  the association in  respect of the 
insurance o f d iffe ren t ships, and p a rtic u la r ly  of 
the ship in  question. The am ount o f the c o n tri
butions in  respect of th a t ship had never been 
paid by the owners of the ship. N a tu ra lly  
enough the insurance association, fa il in g  to  recover 
the amount of these payments from  T u lly , th rough  
whose hands i t  was expected the payments would 
come, sued the principals, the persons who were 
bound to  place T u lly  in  funds to enable the pay
ments to  be made, and they were m et w ith  the 
usual technical difficu lties. I t  was said th a t the 
scheme of the association and its  ru les w h ich 
were incorporated w ith  the  po licy  came to  th is  : 
th a t the understanding of everybody was tha t the 
association was to  look to  T u lly  alone, and no t to 
look to  T u lly ’s principa ls. They were described 
in  the case as undisclosed princ ipa ls—a descrip
tio n  w h ich I  should hesitate to  adopt as s tr ic t ly  
correct, because a m an m ay be a p rin c ip a l and a 
disclosed p rinc ip a l a lthough his name is no t 
mentioned— b u t the owners of the  ship were sued 
by  the association upon the foo ting  th a t they 
were the persons assured in  the association, and 
therefore bound to  pay the prem iums. The 
objection was made th a t i f  you look a t the term s 
of the po licy  and o f the  artic les of association, i t  
w i l l  appear th a t the  p la in tiffs  had contracted

themselves out of the r ig h t  to  go beyond T u lly , 
and th a t they had no r ig h t  to  sue the  defendants.

Now, I  en tire ly  concur in  the reasoning of F ry , 
L . J. in  th a t case, w ith  th is  observation : i t  appears 
to  me th a t the conclusion a rrived  at d id  not on ly  
depend upon the term s of the contract between 
the association and T u lly , bu t upon the fact th a t 
the assured were parties to  th a t arrangement. 
The owners o f the ship took the benefit of the 
contract upon the foo ting  th a t they were no t to  
be looked to, bu t th a t th e ir  agent was, fo r  the 
paym ent of the amount o f contribu tions. T ha t 
such an arrangem ent is not unknown to  the law  
of insurance is clear when we re fer to  w hat occurs 
under L lo y d ’s policies w ith  reference to  prem iums. 
U nder the  o rd inary  po licy  the un de rw rite r looks 
fo r  his prem ium s to  the broker, and no t to  the 
assured. T ha t resu lt is b rough t about in  tw o  
ways : f irs t, by  the  insertion  in  the po licy  o f a 
rece ipt fo r  the prem ium s ; and, secondly, by the 
course o f business, w h ich  trea ts the broker as the 
person liable to  the  underw rite r, and not the 
princ ipa l. I f  a ll th a t arrangem ent were expanded 
and set fo r th  in  the po licy, and i f  i t  were pa rt of 
the  contract of insurance in  respect o f the 
prem ium s th a t the un de rw rite r should look to  
the  b roker and not to  the princ ipa l, i t  is qu ite  
clear th a t th a t w ou ld  be operative. That is 
p ra c tica lly  w hat was done in  N e v ille ’s case. The 
contract there was th a t the insurance con tribu 
tions—theprem ium s— should be paid by T u lly , and 
no t be pa id by the assured. I f  I  am r ig h t  in  the 
in te rp re ta tion  w h ich  I  p u t on the decision in  
N e v i l le ’s case, i t  is on ly  necessary to  contrast th is  
case w ith  th a t in  order to  see how com plete ly 
they d iffe r from  each other. I  do not go th rough  
the d iffe ren t clauses in  the artic les o f associa
t io n  in  N e v ille ’s case, and m ere ly say tha t I  
en tire ly  concur in  the view  taken by  F ry  and 
Lopes, L .JJ ., and, as I  understand, also taken by 
the M aster of the Rolls, th a t the  resu lt of the 
stipu la tions there was th a t the p la in tiffs  had 
contracted themselves out o f the r ig h t  to  look to  
the p rinc ipa l. A s i f  in  an tic ipa tion  of those 
d ifficu lties, we find  a clause in  th is  po licy  of 
insurance upon w h ich  the p la in tiffs  re ly . T ha t 
clause is in  the fo llo w in g  term s : “  I t  is m u tua lly  
agreed between the assured and the company” —  
there is no question th a t “  the assured ”  are the 
persons interested, the persons fo r whose benefit 
the insurance is made, th a t is  the ord inary  mean
in g  of the te rm  “  assured ”  in  insurance law, 
and there is no reason fo r re jec ting  it ,  as fa r  as 
I  can see, in  in te rp re tin g  th is  po licy— “ i t  is 
m u tu a lly  agreed between the assured and the 
company th a t w ith o u t pre jud ice to the r ig h ts  and 
remedies o f the company against the said person 
or persons effecting th is  insurance”  (th a t is, 
against Johnson) “ as a member or members o f 
the  company in  respect of th is  insurance, the 
assured ”  (tha t is, the p a rty  interested) “  sha ll 
pay to  the company in  lieu  o f prem ium s a ll the 
sums and con tribu tions w h ich  the company are 
en titled  to  ca ll upon the said person o r persons 
effecting th is  insurance as a member o r members 
of the company to  pay to  the company in  respect 
of th is  insurance according to  the artic les of 
association o f the company, and th a t the p ro 
visions contained in  the said artic les o f associa
tio n  shall be deemed and considered p a rt of th is
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person or persons effecting th is  insurance.”  
M r. W a lton  and M r. Boyd d id  th e ir  best to 
s trugg le  against the p la in  language o f th a t 
clause, b u t i t  seems to me to  be as clear as the 
lig h t, 1 he company, not content w ith  the lia b il ity  
o f the agent, as was the case in  N e v il le ’s case 
s tipu la te  th a t they shall be en titled  to  look to  
the p r in c ip a l; m  other words, they em phatically 
contract th a t the p rinc ip a l shall be liab le  to  them 
as w e ll as the agent. I t  is clear th a t th a t contract 
is b ind ing on the assured, no t from  th e ir being 
parties who sign the contract, or p u t th e ir  seal to 
it ,  but as being the persons to whom the po licy 
is Issued, and who are to  have the benefit of it .

I  he firs t observation made by  the learned 
counsel about th is  clause was th a t i t  was insen
sible and absurd, and th a t i t  had been inserted 
by some ignorant person who d id  not know what 
he was doing, and th a t there was a confusion as 
to  the meaning o f the words “ assured”  and “ the 
persons effecting th is  insurance.”  I  feel quite 
unable, no tw iths tand ing  the a b ility  w ith  w h ich 
th a t view  was presented, to adopt th a t conclusion. 
I  he clause was fram ed by a man who knew w hat 
he was about, and i t  appears to me th a t anyone 
who reads i t  w i l l  qu ite  read ily  fo llow  the object 
the person had in  inse rting  th is  clause in  the 
policy. The m ain object is to  do th a t w h ich  is 
pe rfectly  r ig h t, pe rfectly  equitable, and pe rfectly  
fa ir, viz., to secure th a t the persons having the 
benefit of the contract should meet the liab ilitie s , 
and th a t the company should not be compelled to 
have recourse to  an agent, who m ay stop pay
ment, who may abscond, who m ay die, o r who 
m ay not choose to  assist them. The next po in t 
made was th a t the clause was u l t r a  v ires. On 
th is  i t  appears to  me i t  would be ve ry  desirable 
i f  counsel would re fe r to  the essential character 
of the con tract of insurance. I t  was said to  be 
u l t r a  v ire s  because the scheme of th is  association 
was th a t the on ly persons w ith  whom the associa
t io n  should deal were agents, and not principals. 
The principals, of course, were named, bu t when 
no p rinc ipa l was named, the agent m ig h t be 
e ither m anaging owner, w ith  no in te rest in  the 
ship, or ship’s husband. I t  was said th a t fo r a ll 
purposes the contract is to be assumed to  be a 
contract between the company and the agent and 
nobody else. T ha t was in s is ting  on w hat was 
im possible according to  the rules of commercial 
and insurance law. The parties to  the contract 
of insurance, w hether i t  be m u tua l insurance or 
a contract effected a t L lo y d ’s, are the persons 
in terested on the one hand, and the persons 
u n d e rw rit in g  i t  on the other. I f  you assume the 
ob ject of the association to be to  insure ships 
and to pro tect th e ir  owners, how is i t  possible to 
say i t  is  u l t r a  v ire s  to  s tipu la te  th a t the owners 
shall be liable fo r  the prem iums on the ships 
insured w ith  the association P The argum ent is 
an impossible one, and as soon as the  tru e  
character of the insurance came to  be considered, 
i t  was clear th a t i t  could not be adopted. The 
contract alone w ith  Johnson, assuming h im  on ly 
to  be managing owner, unless he was authorised 
to represent the owners, w ould be n u ll and not 
b ind ing  o il h im . I t  would be a wagering policy, 
a po licy  w ith  no in terest, and a po licy  under 
wh ich nobody could recover. The object of the 
insurance is not to  pro tect the agent, o r to make 
contracts w ith  agents who choose to  insure 
p a rtic u la r ships ca lling  themselves agents, b u t to

insure the shipowners. I f  you once a rrive  at 
tha t as the clear meaning of the parties, w hat can 
be more w ith in  the powers of the association, more 
equitable, or more clearly  r ig h t, than th a t the 
association should s tipu la te  tha t i t  should have 
a r ig h t  to  look to  the real persons protected by the 
insurance, and not to an agent in  the event of "tha t 
agent’s insolvency P In  tha t view  of the m atte r 
i t  appears to  me th a t on th a t po in t the construction 
of the po licy m ust be against the defendants. 
S undry  subordinate points were then raised.

In  the f irs t  place, i t  was suggested tha t John
son was on ly  en titled  to pledge ■ the c red it of 
each owner fo r  his own share. There was ev i
dence on th is  po in t, bu t the resu lt of i t  was th a t 
Johnson was in  the ord inary way acting  on 
behalf of a ll the owners o f the ship, and a ll the 
owners were therefore as liable fo r  the prem ium s 
of insurance as they would be fo r  necessaries. 
There was no ind ica tion  of an in ten tion  th a t each 
owner in  respect of his own share on ly ins tructed  
Johnson to  effect the insurance. Then a fu r th e r 
po in t was raised. I t  was said th a t there was a 
clause in  the artic les of association wh ich 
affected the extent o f the defendant’s lia b il ity  
under the circumstances th a t had occurred, viz., 
a clause p ro v id ing  fo r the cesser o f the insurance 
on the bankruptcy  of the member, and as Johnson 
was c learly  a member w ith in  the meaning of the 
rule, i t  was said J,hat his bankrup tcy  exonerated 
the o ther owners in  respect of his shares, wh ich I  
th in k  were tw enty-th ree s ix ty-fourths. I t  appeared 
from  Johnson’s evidence tha t he had been a m o rt
gagor o f the ship fro m  the very  f irs t, and when 
his m ortgage came to  be registered— by the tim e 
i t  came to the knowledge of the d irectors of th is  
company, i f  they though t proper to  exercise the 
power conferred by the artic les against h im , they 
had not done so— he said then there was a hope 
tha t eve ry th ing  would come r ig h t, and he con
tinued to  be insured, and he has been sued fo r 
the prem ium s and judgm ent recovered against 
him . I  therefore see no ground fo r suggesting 
tha t any benefit could arise to  his co-owners 
because o f the existence of th a t ru le  in  the 
artic les of association. Then M r. Boyd took 
th is  p o in t : He said tha t, when the account comes 
to  be taken, there may be an equ ity  in  favour of 
some of his clients. I t  may tu rn  out th a t some 
or a ll o f them  hare accounted to  Johnson fo r the 
amount of th e ir  prem ium s, and therefore have 
an equity  to decline to  pay under the term s of 
the po licy the present p la in tiffs . W ell, M r. 
Gainsford Bruce had sufficient confidence in  the 
position of his c lients to agree tha t, i f  any such 
po in t should arise in  ta k in g  the account, i t  should 
be dealt w ith  hereafter. As at present advised,
I  th in k  i t  extrem ely im probable th a t any such 
po in t w i l l  arise, and, i f  i t  does, i t  w i l l  be available 
f ° r _ the defendants, because the term s o f th is  
po licy seem to me to  be so clear and strong. A t  
the moment, I  d irec t judgm ent fo r  the p la in t if f,  
w ith  costs, fo r an am ount to  be settled by a person 
to  be named by the parties in  accordance w ith  
the agreement come to, or by me in  the event of 
a difference. The po in t suggested by M r. Boyd 
is reserved, and also the costs, and I  give e ither 
pa rty  lib e rty  to apply generally.

Solic ito rs fo r the p la in tiff, L e itc h , D o d d , and 
B ra m w e ll, 1ST ewcastle- n pon-Tyne.

Solic ito rs fo r  the defendants, H .  G. Cook and 
B a l l ,  agents fo r  U .  A . A d a m so n , N o r th  Shields.
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JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL.

J u ly  12 ,13,14, a n d  N o v . 15,1887.
(P re se n t: The R ig h t Hons. Lords B ramwell, H ob- 

house, and M acnaghten, S ir B arnes Peacock, 
and S ir  R ichard  Couch.)

Cossman v . W est.
Cossman v . B r itish  A m erica  A ssurance 

Company, (a )

on appeal prom th e  supreme court op nova  SCOTIA.
M a r in e  in s u ra n c e —B a r r a t r y — T o ta l loss— S a lvage  

— S a le  u n d e r  decree o f  C o u r t o f  A d m ira lty .

T o  co n s titu te  a  to ta l  loss w i t h in  the m e a n in g  o f  a  
p o lic y  o f  m a r in e  in s u ra n c e  i t  is  n o t necessary th a t  
a  s h ip  sh o u ld  he a c tu a lly  a n n ih i la te d . I f  i t  is  
lo s t to  the o w n e r by a n  adverse v a l id  a n d  le g a l 
t ra n s fe r  o f  h is  r ig h t  o f  p ro p e r ty  a n d  possession 
to  a  pu rch a se r by  a  sale u n d e r  a  decree o f  a  
c o u rt o f  com petent ju r is d ic t io n  i n  consequence o f  
a  p e r i l  in s u re d  a g a in s t, i t  is  as m u ch  a  to ta l loss 
as i f  i t  h a d  been a n n ih i la te d . I n  such  a  case no  
d is t in c t io n  ca n  be d ra w n  between a  sale u p o n  
ca p tu re  a n d  a  sale u n d e r  the decree o f  a  C o u r t o f  
A d m ir a l ty  f o r  the expenses o f  sa lvage  services. 

Ju d g m e n t o f  the co u rt below reversed.
A  s h ip  a n d  he r f r e ig h t  h a v in g  been in s u re d  (in te r  

a l ia )  a g a in s t b a r ra t r y  o f  the m a s te r w as  w ro n g 
f u l l y  a b ando ned  by h im . S a lv o rs  took possession  
o f  her, a n d  h a v in g  tow ed he r in to  p o r t  in s t i tu te d  
sa lvag e  p roceed ings  a g a in s t her. These proceed
in g s  w ere k n o w n  to  the  ow ners, b u t they d id  n o t 
a p pea r. The s h ip  a n d  ca rgo  w ere so ld  by decree 
o f  the C o u r t o f  A d m ir a l t y ,  a n d  re a lise d  less th a n  
the  salvage a w a rd . I n  a n  a c tio n  on  the p o lic ie s : 

H e ld , th a t the assu red  w ere e n tit le d  to  recover, as 
the  sale u n d e r the decree o f  the  A d m ir a l t y  C o u rt 
co n s titu te d  a n  a c tu a l to ta l loss, a n d  no  no tice  o f  
a b a n d o n m e n t w as  necessary.

Roux v. Salvador (3 B in g .  N .  C . 266) a n d  S tr in g e r 
v . E ng lish  and Scottish M a ritim e  Insurance 
Company (L .  H ep. 4 Q. B .  476; L .  Hep. 5 Q,. B . 
699; 3 M a r . L a w  C as. 0 .8 .  440; 22 L .  T . H ep.
N .  8 .  802) fo llo w e d .

T h o rn e ly  v. Hebson (2 B . 8f A id .  513) a n d  De 
M attos v. Saunders (L . l te p . 7 C. P . 570; 27 
L .  T . H ep. N .  8 .  120; 1 A p p . M a r .  L a w  Cas. 
379) d is tin g u is h e d .

T hese were consolidated appeals from  two ju d g 
ments of the Supreme C ourt of Nova Scotia 
in  actions upon policies of m arine insurance, in  
w h ich  the appellant was p la in t if f  and the respon
dents were defendants.

The actions were tr ie d  before Macdonald, C.J. 
w ith o u t a ju ry , and he gave judgm ent fo r  the 
p la in t if f  in  both actions, b u t his judgm ents were 
reversed by a m a jo r ity  of the judges of the fu l l  
court.

The facts are fu l ly  set out in  the judgm ent of 
th e ir  Lordships, in  w h ich  also the argum ents and 
au thorities su ffic ien tly  appear.

H om e r, Q.C. and I I .  M . B r a y  appeared fo r  the 
appellant.

G ra h a m , Q.C. and Jeune  fo r  the respondents. 
A t  the conclusion o f the argum ents th e ir  Lo rd - 

ships took tim e to  consider th e ir  judgm ent.

N o v . 15.— The judgm ent of th e ir  Lordships was 
delivered by

S ir B arnes Peacock.— These are consolidated 
appeals from  two judgm ents o f the Supreme 
C ourt o f Nova Scotia in  actions in  which the 
appellant was the p la in t if f.  The action against 
W est was upon a tim e  po licy  of insurance of the 
Ocean M arine Assurance Association, dated the 
28th Nov. 1881, fo r  $4000, upon the barque L .  E .  
C a n n , a B r it is h  ship valued at $10,000, from  the 
28th of Nov. 1881 to  the  28th Nov. 1882. The 
perils  insured against were, amongst others, 
perils  o f the seas, b a rra try  of the master (unless 
in  case o f loss on goods o r specie when the master 
is the  consignee o r supercargo thereof), and of 
m ariners, and a ll o ther perils, losses, or m is
fortunes th a t should come to the h u rt, de trim ent, 
o r damage of the said vessel, or any pa rt thereof, 
subject to the  conditions and provisions contained 
in  o r re ferred to  by clauses in  the po licy, none of 
which affect the present case. I t  was stipu la ted 
th a t no p a rticu la r average o r p a rtia l loss, unless 
in  case of general average, was to  be pa id unless 
the same should am ount to  5 per cent., &c. 
The po licy was unde rw ritten  fo r $100 by W est, 
the defendant in  the  su it, who was a member of 
the Ocean M arine Assurance Association, and is 
the respondent in  the f irs t  appeal. The po licy on 
fre ig h t was effected by the p la in t if f  (appellant) on 
the 31st Jan. 1882, and was fo r $3000 on fre ig h t 
a t and from  Mexico to  New Y o rk  upon a ll k inds 
of la w fu l goods and merchandise laden or to  be 
laden on board the said barque L .  E .  C ann . The 
po licy contained the fo llow ing  words, “  The said 
goods and merchandise hereby insured are valued 
a t $6000.”  T he ir Lordships understand th is  
po licy  to be a po licy on fre ig h t of goods laden or 
to  be laden valued a t $6000. The perils  insured 
against, so fa r  as th is  case is concerned, may be 
treated as substantia lly  the same as those in  the 
other po licy. The po licy was effected w ith  the 
B r it is h  Am erica Assurance Company, the defen
dants in  the second action and the respondents in  
the second appeal. I n  the po licy on the barque 
i t  was provided th a t a ll losses and damage which 
should happen to the vessel should be paid w ith in  
s ix ty  days a fte r proof made and exhib ited of such 
at the office of the association. In  the po licy on 
fre ig h t i t  was stipu la ted th a t a ll losses and 
damages which should happen should be adjusted 
in  accordance w ith  E ng lish  practice and usage a t 
L lo y d ’s, and should be paid w ith in  s ix ty  days 
a fte r proof of loss and adjustm ent, and proof 
of in te rest in  the said fre igh t. Each of the 
policies was effected in  the name of the p la in tiff, 
and was stated to  be on behalf of whom i t  
m ay concern; and in  the po licy on fre ig h t i t  
was added, “ In  case o f loss to  be paid to  
h im ,”  i.e ., to  the p la in tiff. In  ne ither po licy 
was there any exemption of lia b ility  on the 
p a rt of the insurers on account of charges, i f  any, 
which m ig h t be incurred  fo r salvage. A  charter- 
pa rty , dated the 6th Jan. 1882, expressed to  be 
made between Brooks, master of the B r it is h  
barque L .  E .  C a n n , then ly in g  in  the harbour o f 
V era  Cruz, of the f irs t part, and M r. A n ton io  
Granes o f the second part, was p u t in  evidence in  
the second action. B y  th a t cha rte r-pa rty  the 
said master agreed to  the fre ig h tin g  and char
te r in g  of the whole of the said vessel, w ith  the 
exception o f the cabin and necessary room fo r 
the crew, and storage fo r provisions, sails, and

2 H
(a) ¡Reported by O. E. Malden, Esq., Barrister-at-Law.

V ol. V I . ,  N . S.
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cables, un to Granes fo r  the voyage fro m  V era  
Cruz and Tucolota to  New Y o rk , and i t  was 
agreed th a t the vessel shouldload at Y era  Cruz one 
p a rt o f the cargo, and a fte r s ign ing  b ills  o f lad ing  
S£ proceed to  Tucolota fo r  load ing the balance
o f the cargo, and thence to  New  Y o rk . Granes en
gaged to fu rn ish  a cargo o f assorted produce, the 
charte rer to  have the p riv ilege  o f load ing cargo 
to r  other parties, and captain to  sign b ills  of 
lad ing  fo r  same w ith o u t pre judice to  the charter, 
and Granes was to  pay fo r  the use o f the vessel 
d u rin g  the voyage the lum p sum o f $6000 
payable at New  Y o rk  in  the U n ited  States 
currency or gold, to  advance suffic ient money to  
the  master a t cu rre n t rate on New  Y o rk  fo r  
ship’s o rd inary  disbursements, th a t am ount to  be 
insured by charte rer’s agents a t owner’s r isk , 
and to  be deducted from  the  fre ig h t w ith  
insurance and 5 per cent, commission. The 
p la in t if f  claimed fo r a to ta l loss in  each ease.

The pleas set up  several defences. The most 
m ateria l of them  were, th a t there was no t a to ta l 
loss; tha t no proof, o r no sufficient proof, o f the 
loss was made before action b ro u g h t; th a t there 
was concealment of m ate ria l facts as to  the con
d itio n  of the vessel; and th a t the  respondent 
was induced to  subscribe the po licy by  the fraud  
o f the appellant. I n  the action on the po licy  
there was also a denial o f in terest as alleged. The 
fo llow ing  facts appeared in  the evidence: In  
Nov. 1881 the L .  E .  C a n n  was a t Yera Oruz. 
H e r captain was W . W . Brooks, who had com
manded her since 1879 or 1880, and who had 
acquired a one-sixteenth share in  her from  the 
appellant, the b i l l  o f sale being made to  E phra im  
Brooks, an uncle o f W . W ,  Brooks. The in terest 
o f W . W . Brooks in  the L .  E .  C a n n  was always 
kep t insured by h im , and in  Feb. 1882 he w rote 
to  his agents desiring th a t his in te rest in  fre ig h t 
should also be insured fo r  $500. T h is  was, how
ever, not done, because the insurance on fre ig h t 
was ordered ea rly  in  1882 by the appellant fo r 
Brooks’ in te rest as w e ll as his own. A t  Y era  
Cruz IV . W. Brooks, as he h im se lf gave evidence 
a t the tr ia l,  made an arrangement w ith  a Spaniard 
named Campos, who transacted the  business of 
the vessel, th a t Campos should ship a bogus or 
sham cargo, and, th a t Brooks should make away 
w ith  the vessel. A cco rd ing ly  a cargo was shipped 
w o rth  on ly  40 per cent, of th a t represented by 
the b ills  of lading, and a d ra ft fo r  $1709 40 was 
g iven by  a man named V illa ,  w ith  Campos’ 
knowledge, to  E dm und M ille r, Brooks’ fa ther-in - 
law, fo r  h im , the arrangem ent being th a t Brooks 
was to receive $2000 a t Y era  Cruz on sign ing 
b ills  o f lading, $2000 on s ign ing  b ills  of lad ing 
a t Tucolota in  Mexico, and $2000 more when the 
pro test was presented. Granes was a p a rty  to 
these proceedings, and went w ith  the  L .  E .  
C a n n  to  Tucolota, wh ich place the L .  E .  C a n n  
reached from  Y era  Cruz in  January, and at 
Tucolota gave Brooks a fu r th e r d ra ft fo r  $2000 
in  favour o f E dm und M ille r , and p u t on board 
fu r th e r  cargo o f much less value than  appeared 
on the b ills  of lad ing. On the 30th M arch 1882 
the L .  E .  C a n n  le ft  Tucolota, and on the 27th 
A p r i l 1882, in  the G u lf Stream, Brooks having 
previously signalled a passing schooner, the 
George W . L o c k n e r, went on board o f her w ith  
a ll h is crew, deserting the L .  E . C a n n , and p ro 
ceeded in  the George W . L o c k n e r  to  Philadelphia, 
where they a rrived  on the  4 th  M ay. The L .  E .

C a n n  was, when deserted by her crew, rap id ly  
f i l l in g  w ith  water. There can be no doubt th a t 
th is  was m a in ly  caused by about fifteen anger 
holes hav ing  been bored in  her on bo th  sides, and 
the ce iling  cu t away over the 'auger holes. The 
L .  E .  C a n n  d id  not, however, sink, and on the  
24th M ay she was found by the R eso lu te , belong
in g  to the Baker’s Salvage Company, and was, 
w ith  the help o f the N o r th  A m e r ic a , a vessel 
belonging to  the Insurance Company o f N o rth  
Am erica, towed to  Lvnnhaven Bay. The Baker 
Salvage Company afterwards took her to  the 
P o rt of N o rfo lk . On exam ination o f the  vessel 
there, the auger holes and the c u ttin g  away of 
the ce iling  above m entioned was discovered. In  
A ug . 1882 the vessel was hauled up on the  ways 
at Grave’s ship yard  a t N o rfo lk . She was then 
(subject to  the  damage she had sustained in  
several respects from  the  storms) found to  be 
sound. A  su it fo r  salvage was brought by the 
Baker s Salvage Company in  the D is tr ic t  C ourt 
of, the U n ited  States fo r  the Eastern D is tr ic t  of 
V irg in ia  (the Insurance Company o f N o rth  
Am erica  having waived th e ir  c la im  fo r salvage), 
and under orders o f the court in  J u ly  and A ug. 
1882 the L .  E .  C a n n  and cargo were sold, p ro 
ducing $3183 net, and the said proceeds were 
pa id to  the Baker’s Salvage Company, i t  being 
stated in  the la te r o rder th a t i t  appeared to  the 
cou rt tha t the actual cost o f the salvage service 
amounted to  a t least $5000. The vessel was 
subsequently repaired and pu t in to  good condi
tion . The actions were both tr ie d  before the 
Chief Justice of the Supreme C ourt, who gave a 
ve rd ic t fo r  the p la in t if f,  w ith o u t s ta tin g  any 
reasons. In  C ossm an  v. W est he said : “  I  th in k  
the p la in t if f  has made ou t a case e n tit lin g  h im  to 
judgm ent. I  find  there is a to ta l loss by the perils 
insured against under the po licy, and assess the 
damages a t $100, w ith  in te rest $14; to ta l $114, 
fo r w h ich  judgm en t w i l l  be e n te r e d a n d  ju d g 
ment was entered accordingly. I n  the action on 
j™® po licy  on fre ig h t, the Chief Justice said:

I  he p la in t if f  has made out a case e n tit lin g  h im  
to  recover fo r  a to ta l loss of fre ig h t under the 
po licy  declared upon. I  find  a judgm ent there
fore fo r  the p la in tiff, and assess damages at $3000, 
w ith  in te rest $295; to ta l $3295, fo r  w h ich ju d g 
ment w i l l  be entered.”  Judgm ent was entered 
accordingly. I t  should be m entioned th a t the 
p la in t if f  was w ho lly  exonerated from  any p a rtic i
pation in, o r knowledge o f the d isgraceful fraud  
on the pa rt of Brooks, the master. Indeed, the 
Chief Justice stated th a t the v illa inous conduct of 
the m aster could no t affect the owner, who is 
adm itted ly  innocent o f any collusion w ith  his 
rasca lity. A  m otion was made to  the fu l l  court 
to  set aside the verd ic ts  and judgm ents. A fte r  
argum ent, the learned judges were d iv ided in  
opinion, the m a jo rity  ho id ing  tha t, as no notice of 
abandonment had been given, there was on ly a 
p a rtia l loss, and in  each case the fin d in g  and ju d g 
ment of the Chief J  ustice was set aside andreversed, 
and judgm ent entered fo r the defendants w ith  
costs, in c lud in g  the costs o f the t r ia l and the 
costs o f the appeal. The Chief Justice adhered 
to  his o rig in a l opinion, and held th a t there was an 
actual to ta l loss both o f the ship and o f the 
fre ig h t. The present appeals have been preferred
against the decrees founded upon the judgm ents
o f the m a jo r ity  of the judges.

The p rinc ip a l questions in  each case are
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whether there was an actual to ta l loss, and 
w hether suffic ient p re lim in a ry  p roof of loss was 
given. There seems to  be no doubt tha t, a fte r 
the abandonment o f the  barque by  the master 
and crew, and when the owner f irs t  received 
notice thereof, the  vessel was in  such a hope
less cond ition  th a t the  r is k  and expenses of 
endeavouring to  save her were such th a t no 
p ruden t un insured owner would have incu rred  
them. There was, consequently, a construc
t iv e  to ta l loss, and the p la in t if f  m ig h t, when 
he f irs t  received notice o f the loss,_ o r w ith in  
a  reasonable tim e  afterwards, have given notice 
o f abandonment to  the underw rite rs, in  w h ich  
case he could have recovered fo r  a to ta l loss. I t  
was adm itted  th a t no fo rm a l notice of abandon
m ent was given, and i t  is unnecessary, in  the 
view  w h ich  th e ir  Lordsh ips take, to  determ ine 
whether w hat took place between the  owner and 
the underw rite rs substan tia lly  amounted, to  such 
a notice. T he ir Lordships are of opin ion th a t 
a fte r  the sale under the decree of the C ourt of 
A d m ira lty  there was an actua l to ta l loss. B y  
th a t sale, the p ro pe rty  in  the vessel and cargo 
was transfe rred to  the  purchaser, and the vessel 
and cargo ceased to  be the  p ro pe rty  o f and were 
w h o lly  los t to  the o r ig in a l owners thereof.

To constitu te  a to ta l loss w ith in  the  meaning of 
a po licy  of m arine insurance, i t  is no t necessary 
th a t a ship should be actua lly  ann ih ila ted or 
destroyed; i t  may, as in  the  case of capture and 
sale upon condemnation, rem ain in  its  o rig in a l 
state and co n d itio n ; i t  m ay be capable o f being 
repaired i f  dam aged; i t  m ay be actua lly  repaired 
by the purchaser, o r i t  m ay not even require  
repairs. I f  i t  is lost to  the owner by an adverse 
v a lid  and legal trans fe r of his r ig h t  of p rope rty  
and possession to  a purchaser by  a sale under a 
decree of a cou rt o f competent ju r is d ic tio n  in  con
sequence o f a p e r il insured against, i t  is as m uch 
a to ta l loss as i f  i t  had been to ta lly  annih ila ted : 
(M u l le t t  v. S hedden, 13 East, 304.) I n  th a t case 
saltpetre, w h ich had been insured, was seized in  
the course of the voyage, and condemned. I t  
was thereupon taken ou t o f the ship and sold 
under a decree o f condemnation fo r  the benefit of 
the captors. The sentence of condemnation was 
a fterw ards reversed on appeal, and the prope rty  
ordered to  be restored, o r its  value paid, fo r the 
use of the  owner on paym ent of the expenses, on 
behalf o f the captor and o f H is  M ajesty in  the 
office o f A d m ira lty  in  bo th  courts. I t  was held 
th a t the assured m ig h t recover as fo r  a to ta l loss, 
w ith o u t notice o f abandonment. I n  the course 
of the  argum ent L o rd  E llenborough remarked, 
“  The assured stands upon the actua l destruction 
as to  h im  o f the th in g  insured, w h ich  precludes 
the necessity o f any notice to  abandon i t ; ”  and 
Bayley, J., “ N o  circum stance has happened since 
the seizure to  make the o rig in a l detention less 
than  a to ta l loss.”  I n  de live ring  judgm ent L o rd  
E llenborough, C.J., said : “  Then, as to  the po in t 
of abandonment, i f  instead of the saltpetre having 
been taken out of the ship and sold, and the p ro 
p e rty  devested, and the sub ject-m atter lost to  the 
owner, i t  had rem ained on board the  ship, and 
been restored at las t to  the owner, I  should have 
tho ugh t th a t there was m uch in  the  a rg u 
m ent th a t in  order to  make i t  a to ta l loss 
there should have been notice o f abandon
ment, and th a t such notice should have been 
g iven sooner; b u t here the  p ro pe rty  itse lf

was w h o lly  lo s t to  the  owner, and therefore 
the necessity o f any abandonment was altogether 
done away.”

The case of S tr in g e r  v. T h e  E n g l is h  a n d  S co ttish  
M a /rin e  In s u ra n c e  C o m p a n y  L im ite d  (L . Rep. 4 
Q. B. 676; 3 M ar. Law  Oas. 0 . S. 440) was referred 
to  by  the learned C hief Justice in  the cou rt below. 
In  th a t case goods were insured on a voyage 
against, amongst o ther perils, “  tak ings at sea, 
arrests, restra in ts , and detainm ent of a ll k ings, 
&c.”  W h ile  on the voyage, the ship and cargo were 
seized by an A m erican cruiser and taken to  New 
Orleans, where a s u it was in s titu te d  by the 
captors against the  ship and cargo fo r the p u r
pose of having them  adjudged a la w fu l prize. 
The owners at t h a t . tim e  elected to  tre a t the 
seizure as a p a rtia l loss. On the 16th June 1864 
the prize court gave judgm ent against the 
captors, and ordered re s titu tio n . On the 1st of 
J u ly  the  captors appealed. On the 12th Sep
tem ber the owners, who then fo r the f irs t tim e 
knew  th a t an appeal had been preferred, gave 
notice of abandonment, w h ich  tne underw rite rs 
refused to accept. Subsequently, the owner in 
form ed the underw rite rs  th a t the  P rize  Commis
sioner had offered to  the cou rt to  sell the ship 
and cargo. The sale o f the goods could have 
been prevented by depositing the fu l l  value of 
the goods, o r g iv in g  b a il fo r them  in  the P rize 
C ourt, estim ated in  paper c u rre n cy ; at th is  tim e 
the paper currency was at 150 to  180 per cent, 
discount, and subject to  great and sudden fluc
tuations. The p la in tiffs  and defendants declined 
to  take e ither of these steps, and on the 25th M ay 
1865 the ship and cargo were sold by order o f the 
court. I t  was he ld by  the C ourt of Queen s 
Bench th a t the pro longation o f the lit ig a tio n  by 
the  captors appealing was no t more than m ig h t 
have been reasonably an tic ipa ted when the snip 
and cargo were f irs t  lib e lle d ; th a t the  appeal 
d id  no t am ount to  such a change of facts as 
w ou ld  ju s t i fy  the assured in  changing th e ir  elec
t io n  ; and th a t the assured could not, by th e ir  
notice of abandonment, make the loss by the 
seizure and detention a to ta l loss. B u t i t  was 
fu rth e r he ld  th a t the  depositing of the fu l l  value 
o f the goods in  paper currency or the g iv in g  o f 
b a il fo r  them  were acts w h ich  a prudent un
insured owner w ou ld  no t have adopted to  prevent 
a sale and th a t the sale, therefore, occasioned by 
the seizure, caused a to ta l loss, fo r  w h ich  the 
p la in tiffs  were en titled  to  recover. I n  de live ring  
the judgm en t of the court, B lackburn , J. gave a 
clear and comprehensive view  o f the law. 
Speaking o f the tim e  when the cargo was detained 
under the seizure and the su it in s titu te d  in  the 
P rize  C ourt to  have i t  condemned, he said, “  I t  is 
clear th a t a t th is  tim e  the cargo was, by  one o f 
the pe rils  insured against, en tire ly  ou t of the 
con tro l o f the assured under circumstances 
w h ich  rendered i t  d o ub tfu l whether i t  w ou ld  
ever be restored, o r i f  restored, a t w hat period. 
U nder such circumstances the assured had a 
r ig h t  to  elect w hether he w ou ld  re ta in  the p ro
p e rty  in  h im se lf and tre a t the loss as a p a rtia l 
one or abandon i t  to  the underw rite rs  and c la im  
fo r  a to ta l loss.”  H a v ing  then proceeded to  
discuss the question w hether a notice of abandon
ment had been given in  tim e, and he ld th a t i t  had 
not, he went on to  say, “  B u t we th in k  the sale 
by the P rize C ourt stands on a ve ry  d iffe ren t 
foo ting . I f  the  P rize C ourt in  Am erica  had wrong-
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fu l ly  condemned the goods and they had been sold 
under th a t sentence, the  case w ou ld  have been 
iden tica l w ith  th a t of M u lle t  v. S hedden , where 
the ve ry  po in t decided was th a t by the sale 
the  p ro pe rty  was w h o lly  lost to  the  owner, and 
therefore th a t ‘ the necessity of any abandonment 
was a ltogether done away.’ ”  A g a in  he says,
“  B u t in  the present case the  sale was no t under 
a condemnation, b u t because the assured d id  not 
g ive security  to  prevent the sale. The defen
dants (the underw rite rs) had the fu lle s t notice Of 
w hat was about to  happen, and had ample oppor 
tu n ity  to  in te rfe re  and give security  to  prevent 
the sale; s t i l l  the assured, i f  he by  any means 
such as he could reasonably be expected to  use 
could have prevented the sale, was bound to  use 
them, and i f  the sale was d ire c tly  occasioned by 
h is default, though rem ote ly by the seizure, he 
cannot recover against the  unde rw rite rs  on 
account o f th a t sale. B u t the assured was no t 
bound to  use unreasonable exertions in  order to  

reserve the th in g  insured, and i f  the g iv in g  of 
a il or deposit w ou ld  have exposed them  to 

expense, o r r is k  of expense, beyond the value of 
the object, or, as the  same idea is o ften expressed, 
i f  the steps necessary to  prevent the sale were 
such as a prudent un insured owner would not 
have adopted, we th in k  they  were no t in  de fau lt, 
and the sale was then a to ta l loss occasioned by 
the seizure.”  H a v ing  then examined the evidence, 
h is Lo rdsh ip  concluded: “ W e come, therefore, 
to  the  conclusion of fac t th a t the assured could 
not, by any means w h ich  they could reasonably 
be called on to adopt, have prevented the  sale by 
the A m erican P rize  Court, w h ich  a t once p u t an 
end to  a ll poss ib ility  o f having the  goods restored 
in  specie, and consequently en titled  the assured 
to  come upon th e ir  insurers fo r  a to ta l loss. 
Even then the  assured were no t bound to  do so. 
I f  they had though t i t  was more fo r  th e ir  in te rest 
s t i l l  to  c la im  the proceeds o f the sale in  the 
hands o f the A m erican court as th e ir  money, and 
come upon the underw rite rs  on ly  fo r the  p a rtia l 
loss, they m ig h t do so. I t  is clear as a m a tte r of 
fac t th a t they elected to  come upon the insurers 
fo r  an indem nity  fo r  a to ta l loss, and th a t by so 
do ing the insurers, when they have indem nified 
them , w i l l  be en titled  to  be subrogated fo r them  
and to  get w hat they can out of the hands o f the 
Am ericans fo r  th e ir  own benefit.”  H is  Lo rdsh ip  
then c ited  au thorities in  support of th a t r ig h t  on 
the p a rt of the insurers. The case was carried 
to  the Exchequer Chamber by  w r i t  of e rro r on a 
special case, and the judgm ent was affirm ed 
(22 L . T. Bep. 1ST. S. 802; 3 M ar. Law  Cas.
O. S. 440; L . Rep. 5 Q. B. 699). K e lly , C.B., 
in  de live ring  his judgm ent, stated tha t, in  his 
opinion, the C ourt of Queen’s Bench were no t 
on ly  pe rfe c tly  ju s tifie d  in  com ing to  the  conclu
sion, but th a t they could no t have come to  any 
other conclusion than  th a t no prudent owner 
w ou ld  have given the  security  necessary to pre
ven t the sale. H e  then proceeded: “  Such being 
the circumstances of the case, the  decree fo r sale 
and the sale its e lf hav ing  taken place under 
circumstances in  w h ich  there  was no de fau lt on 
the p a rt of the owner o f the goods, we have to 
consider whether th a t sale ju s tifie d  the p la in tiffs  
in  tre a tin g  the case as one o f to ta l loss. I  am of 
opin ion th a t the decree fo r  the  sale o f the  goods, 
and the sale of the  goods under th a t decree, 
w h ich  fo r ever took out o f the possession of the

owner the  goods themselves, and took away fro m  
h im  the power of ever repossessing h im se lf o f  
the goods in  specie, en titled  the p la in t if f  to  tre a t 
the case as one o f to ta l loss. Th is loss of the 
goods arises, though  no t d irec tly , out o f the 
o rig in a l capture (which was of itse lf, i f  so 
treated, a to ta l loss), th rou gh  a series o f 
consequences, v iz., the  in s titu tio n , the d iffe 
re n t steps, and the continuance o f the s u it 
u n t il the  decree was pronounced. The sale 
was, i f  I  m ay use the expression, a com pletion 
of the  to ta l loss.”  M a rtin , B. observed : “  W hen 
the sale took place, the p rope rty  in  the goods was 
taken ou t o f the owner, so th a t i t  became im 
possible fo r h im  to  take the goods under his. 
o rig in a l ownership to the po rt o f discharge, and 
upon th a t ta k in g  place the goods I  w i l l  no t say 
were to ta lly  lost, because I  have complained o f 
th a t being an ambiguous expression, b u t were 
taken en tire ly  out o f the  owner’s dom in ion and 
contro l, and were absolutely taken away fro m  
h im , and, in  m y judgm ent, a fte r th a t event took 
place, the w ord  ‘ abandonment,’ in  the sense in  
w h ich I  have used the w ord  w ith  regard to  w hat 
took place an te rio r to  th is , does not apply a t a ll. 
The consequence was th a t there was, in  m y ju d g 
ment, a to ta l depriva tion  of the ownership of th e  
goods in  the assured fo r  the purpose of th e  
adventure, and th a t he was, therefore, en title d  
to the whole value of h is  goods under the va lued 
po licy.”

In  H o ld s w o r th  v. W ise  (7 B . &  0 . 794) and 
P a r r y  v. A b e rd e in  (9 B. &  0 . 411) there  was 
an abandonment, and i t  was he ld th a t the subse
quent recovery of the  vessel d id  no t convert th a t 
w h ich  had become a to ta l loss by reason of a 
notice o f abandonment in to  a p a rtia l loss. I n  
R o u x  v. S a lv a d o r  (3 B ing. N . 0 . 266) i t  was he ld 
by  the C ourt o f Exchequer Chamber tha t, where 
goods were so in ju re d  by the  perils  of the sea 
th a t they w ou ld  have been destroyed by  p u tre 
fac tion  before they could a rrive  at th e ir  desti
nation, and were consequently sold, the assured 
was a t lib e r ty  to  tre a t the loss as a to ta l loss,, 
w ith o u t g iv in g  notice o f abandonment. In  th a t 
case, w h ich  is a lead ing one, L o rd  A b inge r, C.B., 
in  a ve ry  lu c id  and learned judgm ent, po in ted ou t 
the  d is tinc tio n  between a to ta l and a p a rtia l loss ; 
gave a clear and exhaustive exposition o f the law , 
and la id  down the princ ip les upon w h ich  the 
whole doctrine  of abandonment in  our law  was 
founded, and the  consequences re su ltin g  fro m  it .  
H e s a id : “  I t  is  indeed satis facto ry to  know  th a t 
however the  laws o f fo re ign  States m ay d if fe r  
fro m  each other, o r fro m  our own, they are a l l 
d irected to  the common object of m aking  the  
contract o f insurance a con tract of indem nity , 
and no th in g  more. U pon th a t p rin c ip le  is 
founded the whole doctrine o f abandonment. 
The un d e rw rite r engages th a t the object of _ the 
assurance shall a rrive  in  safety a t its  destined 
te rm ina tion . I f  in  the progress o f the voyage i t  
becomes to ta lly  destroyed o r annih ilated, or i f  i t  
be placed by  reason of the pe rils  against w h ich  he 
insures in  such a position  th a t i t  is  w h o lly  ou t o f 
the  power of the  assured or of the un de rw rite r to  
procure its  a rriva l, he is bound by the le tte r  o f 
his contract to  pay the  sum insured.”  H is  Lo rd - 
ship then w ent on and pointed ou t in te rm ed ia te  
cases, in  w h ich  notice of abandonment would be 
necessary before the assured could tre a t the loss 
as a to ta l one. Elsewhere in  dealing w ith  the
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case then before the  court, his Lo rdsh ip  said : 
“  I n  the case before us the  ju r y  have found tha t 
the  hides were so fa r damaged by perils  of the 
sea th a t they never could have a rrived  in  the 
fo rm  of hides. By the process o f pu tre faction  
and ferm entation w h ich  had commenced a to ta l 
destruction  of them  before th e ir  a rr iv a l a t the 

o r t o f destination became as inev itab le  as i f  they 
ad been consumed by fire. T he ir destruction 

no t be ing consummated a t the tim e  they  were 
taken ou t of the vessel, they  became in  th a t 
state a salvage fo r  the benefit of the  p a rty  
who was to  sustain the  loss, and were 
accord ing ly sold; and the facts o f the loss 
and the sale were made know n a t the same 
tim e  to  the assured. N e ithe r he nor the under
w rite rs  could at th a t tim e  exercise any contro l 
over them, or by  any in terference a lte r the 
consequences. I t  appears to .us therefore th a t 
th is  was no t the  case o f w ha t has been called a 
constructive loss, b u t o f an absolute to ta l loss of 
the  goods. They never could a rrive , and a t the 
same moment when the in te lligence of the loss 
a rrived  a ll speculation was a t an end.'! A ga in , on 
re fe rr in g  to M e ll is l iY .  A n d re w s  (15 Bast, 13), he 
s a id : “  In  the language of L o rd  E llenborough, i t  
is  an established and fa m ilia r  ru le  of in 
surance th a t when the th in g  insured exists in  
specie and there is a chance o f its  recovery there 
m ust be an abandonm ent; a p a rty  is no t in  any 
case obliged to  abandon, ne ithe r w i l l  the w ant of 
an abandonment oust h im  of his c la im  fo r th a t 
w h ich  is, in  fact, an average o r a to ta l loss, as the 
case m ay be.”  Then, re fe rr in g  to  M u lle t  v. 
S hedden  (13 Bast, 304), he says: “  In  th a t case 
the  sentence under w h ich  the sale was made had 
been reversed, and the proceeds directed to be 
pa id  to  the owner. So th a t there was a subs titu 
t io n  o f money fo r  a po rtion  a t least o f the m a tte r 
insured.”  A ga in , bis Lo rdsh ip  proceeds : “ B oth  
these cases are d irec t au thorities  th a t no aban
donment is necessary when there is a to ta l loss of 
the su b je c t-m a tte r insured, to  w h ich  m ay be 
added the cases of G reen  v. T h e  R o y a l E xchan ge  
A ssu ra n ce  C o m p a n y  (6 Taunt. 68); I d le  v. T h e  
R o y a l E xch a n g e  A ssu ra n ce  C o m p a n y  (8 Taunt. 
755); R o b e rts o n v . C la rk e  (1 B ing. 445); and C a m 
b r id g e  v. A n d e r to n  (2 B. &  0 . 697). T h is  last 
is on a ll-fou rs w ith  the present, and is an express 
decision th a t when the sub ject-m atter insured 
has, by  a p e ril of the  sea, lost its  fo rm  and 
species, where a ship, fo r  instance, has become a 
w reck o r a mere congeries of planks, and has been 
bo nd  f id e  sold in  th a t state fo r  a sum o f money, 
the  assured may recover fo r a to ta l loss w ith o u t 
any abandonment. In  fact, when such a sale 
takes place, and in  the opin ion of a ju r y  is ju s t i
fied by necessity and a due regard to  the interests 
o f a ll parties, i t  is made fo r  the benefit of the 
p a rty  who is to  sustain the  loss, and i f  there be 
an insurance the ne t am ount of the sale, a fte r 
deducting the charges, becomes money had and 
received to  the  use of the un de rw rite r, upon the 
paym ent by  h im  o f the  to ta l loss. I t  m ay be 
proper to  rem ark, however, th a t the assured may 
preclude h im self fro m  recovering fo r  a to ta l loss 
if ,  by any view  to  his own in terest, he v o lu n ta r ily  
does or perm its  to  be done any act whereby the 
in terests o f the  un d e rw rite r m ay be pre jud iced in  
the recovery of th a t money.”

N o th in g  can be clearer than the doctrine th u s  
enunciated. I t  has been always acted upon, and

was fo llowed in  F a m w o r th  v. H y d e  (18 0 . B .
N . S. 835), and in  m any other cases. The las t- 
m entioned case was overru led in  the Exchequer 
Chamber (15 L . T. Rep. N . S. 395; 2 M ar. Law  
Cas. O. S. 429; L . Rep. 2 C. P. 204), bu t m erely 
upon a question of fact. The p rinc ip le  of law  
was no t impugned. On the question as to  th e  
necessity o f notice o f abandonment, the C ourt 
o f Exchequer Chamber expressly stated th a t 
they le ft the a u th o rity  o f the decision of the 
cou rt below untouched, ne ithe r confirm ed nor 
weakened. I t  w ould be impossible to  comment 
upon a ll the cases w h ich  were re fe rred  to in  the  
course o f the argum ent before th e ir  Lordships. 
M any o f them  were w h o lly  inapplicab le to  th e  
present case. E o r instance, C o ry  v. B u r r  (49 L . T . 
Rep. N . S. 78; 5 Asp. M ar. Law  Cas. 109; 
8 A pp . Cas. 393), in  w h ich, in  consequence 
of the ba rra trous act of the master, the  ship 
was seized, i t  was he ld th a t the  seizure and not 
the  act of sm uggling  was the cause of the damage, 
and tha t, as “ se izu re ”  was excepted from  th e  
pe rils  insuredagainst, the in su re r could not recover 
against the underw rite rs . I n  th a t case the ba rra 
trous  act o f the  m aster in  ta k in g  the goods on 
board w ou ld  not have caused any loss o r damage 
i f  the  vessel had no t been seized, b u t as seizure 
was excepted from  the perils , there was no loss 
by  a p e ril insured against. I f  in  the present case 
the po licy had excepted a ll charges, i f  any, w h ich  
m ay be in cu rred  fo r salvage (an im probable 
exception, no doubt), the  case w ou ld  have had a 
bearing upon the  p resen t; b u t there was no such 
exception, and consequently no s im ila r ity  between 
the  tw o cases. The cases above re ferred to  o f 
R o u x  v. S a lv a d o r  and S tr in g e r  v. T h e  E n g l is h  a n d  
S co ttish  In s u ra n c e  C o m p a n y  are decisive upon the 
present case, unless a v a lid  d is tin c tio n  can be 
draw n between a sale upon capture and the sale 
under the decree o f the  C ourt of A d m ira lty  fo r  
the expenses o f salvage services.

Tw o cases were c ited  to  show th a t there is 
such a d is t in c t io n ; T h o rn e ly  v. I le b s o n  (2
B. &  A id . 513) re ferred to  by  Thompson, J., in  
the  cou rt below, and D e M a tto s  v. S a u n d e rs  (27 
L . T . Rep. N . S. 120 ; 1 Asp. M ar. Law  Cas. 379; 
L . Rep. 7 C. P. 570). I n  T h o rn e ly  v. I le b s o n  i t  
was held, under the p a rtic u la r facts of the ease, 
th a t the sale o f a ship under a decree o f a fo re ign  
A d m ira lty  C ourt fo r  salvage d id  not constitu te  a 
to ta l loss. I n  th a t case, however, i t  appeared th a t 
the value o f the vessel, even under a forced sale, 
exceeded the am ount of the c la im  of the  salvors, 
and th a t the  owners were near enough to  have 
acted in  the  business, and th a t i t  was not proved 
th a t they had used a ll the means in  th e ir  power 
to  prevent the  sale. I t  is to be in fe rred  fro m  
w hat fe ll from  the learned judges th a t i f  they had 
done so and were no t in  de fau lt in  no t p reven ting  
the sale they m ig h t have recovered fo r a to ta l 
loss. A b b o tt, C.J., said, “  I f ,  in  th is  case, i t  had 
appeared th a t the  owners had used a ll the means 
in  th e ir  power, and were unable to  have pa id th is  
salvage, i t  w ou ld  have been ve ry  d iffe re n t; b u t 
th a t is no t so.”  So Bayley, J., “  W here a ship is 
captured she is taken possession o f by persons 
adversely to  the owner, and so i t  is in  the  case 
of b a r ra try ; b u t here the  ship was taken posses
sion of by persons ac ting  no t adversely bu t fo r  the  
jo in t  benefit o f the owners, and the la tte r  were 
never dispossessed o f the vessel.”  In  th a t case i t  
appears th a t the crew of the W il l ia m  were on
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Board the H y d e r  A l i ,  from  w h ich the volunteer 
salvors were pe rm itte d  to  go on board the vessel 
which was saved by th e ir  exertions. The vessel, 
a lthough  the crew had le ft her, could no t be 
treated as a “  de re lic t ”  and out o f the possession 
and con tro l of the m aster, so long as he was keep
in g  by her in  the H y d e r  A l i .  In  another p a rt of 
his judgm ent Bayley, J. says, “ The sale (tha t is, 
the sale under the decree fo r  salvage) in  order to  
constitu te  a to ta l loss, m ust have been found to 
have been necessary and w h o lly  w ith o u t the fa u lt 
of the owners. Now, here a ship o r ig in a lly  w o rth  
12001. is sold fo r  3151. only. I t  appears th a t the 
owners were near enough to  have acted in  the 
business at the tim e.”  H o lroyd , J. also considered 
th a t the ta k in g  possession by the salvors was 
not adverse, bu t an act done fo r the benefit of 
the owners, and there fore d id  no t dispossess them  ; 
th a t the custody o f the vessel was in  the salvors 
t i l l  the  salvage was paid, bu t th a t the lega l pos
session was s t i l l  in  the  owners. H is  Lo rdsh ip  
added, “  I  also th in k  th a t the sale w i l l  not 
am ount to  a to ta l loss i f  i t  was in  the power 
of the owners to  prevent it ,  and i t  lies upon 
them  to  show th a t they could no t do so.”  
I n  re fe rr in g  to  th is  case in  the case of 
S tr in g e r  v. T h e  E n g l is h  a n d  S c o ttis h  M a r in e  
In s u ra n c e  C o m p a n y  (u b i sup .), M a rtin , B. says : 
“  H o lroyd , J. po in ted out, as indeed d id  a ll the 
judges, th a t to  ho ld th a t to  be a to ta l loss would 
be ho ld ing  th a t w h ich  was rea lly  a p a rtia l loss to 
be a to ta l loss, because the  assured had no t taken 
a step to  prevent the sale w h ich he ought to  have 
taken.”  The present case d iffe rs m a te ria lly  from  
T h o rn e ly  v. H ebson , fo r  here the salvage g re a tly  
exceeded the value o f the p rope rty  saved, and no 
p ruden t un insured owner w ould have pa id the 
salvage in  order to  redeem the ship. Besides, the 
proceedings in  the  A d m ira lty  C ourt were against 
the  ship, w h ich  was w ith in  its  ju r is d ic tio n , the 
p la in t if f,  the  owner, was not, as in  T h o rn e ly  v. 
I le b s o n , near enough to have acted. He was in  
Nova Scotia, and the ship was at N o rfo lk , and the 
A d m ira lty  C ourt in  V irg in ia , and i t  d id  no t even 
appear th a t he had notice o f the  proceedings in  
the A d m ira lty  C ourt. H e was not bound to  
fo llow  his ship, in  its  then state in  the hands of 
the salvors, wherever they m ig h t please to  take it .  
C e rta in ly  the owner o f the ship was not bound to 
redeem the cargo, which d id  no t belong to  him , in  
order th a t he m ig h t have a chance, a ve ry  remote 
one, th a t he m ig h t be able to  send i t  to  its  desti
na tion  bv  another vessel. Furthe rm ore , the 
insurers, by th e ir  agents, were present a t N o rfo lk  ; 
the y  had notice of a ll the proceedings, and the 
Ocean Assurance Company, the  insurers o f the 
ship, had in fo rm ed the owner in  th e ir  le tte r  of the 
8 th  June 1882, th a t they  had sent th e ir  m arine 
inspector to  look in to  the  m a tte r and report, and 
they  d id  no t report before the sale of the ship. 
They m ig h t (as stated by B lackburn , J. in  
S tr in g e r 's  case), i f  they had pleased, have re 
deemed the ship and cargo. F o r the  reasons above 
advanced, i t  appears clear th a t the owner was not 
in  de fau lt in  no t p reven ting  the sale o f the  ship 
and cargo by  g iv in g  ba il, o r paying the salvage 
expenses. In  He M a tto s  v. S a u n d e rs  (u b i su p .) i t  
was he ld th a t a p a rtia l loss o f cargo caused by 
pe rils  o f the sea was no t converted in to  a to ta l 
loss by  a sale under a decree o f a C ourt of 
A d m ira lty , in  a s u it in s titu te d  by  salvors against 
the  ship and cargo fo r  the  recovery o f sums

cla im ed fo r  salvage services. The case was 
decided upon the ground th a t the  acts and p ro
ceedings in  the A d m ira lty  C ourt were not, under 
the circumstances in  th a t case, the  na tu ra l con
sequence of a p e r il insured against. W illes, J., in  
de live ring  the  judgm en t o f the court, observed : 
“  The contention th a t the loss, p a rtia l a t the tim e  
i t  was incurred , was converted in to  a to ta l loss 
by the acts o f the  salvors, and the seizure and 
sale under the  orders of the C ourt of A d m ira lty  
m ust fa il, because those acts and proceedings 
were not the na tu ra l and necessary consequence 
of a p e ril insured against. The assured is en titled  
to  recover fro m  the underw rite rs  fo r  a loss a ris ing  
from  sea damage and its  proxim ate consequences; 
bu t i t  is no t a prox im ate  consequence o f sea 
damage in  general th a t there should be proceed
ings in  a C ourt o f A d m ira lty . A  l in k  is w anting. 
A s w e ll m ig h t i t  be said th a t a proceeding by 
salvors se tting  up a false c la im  would convert a 
p a rtia l in to  a to ta l loss, w h ich  w ou ld  be absurd. 
There was no n a tu ra l connection between the 
sea damage here and the sale under the 
decree of the C ourt o f A d m ira lty . The cases 
c ited  o f hostile  seizure and condemnation by 
a prize  cou rt have no application. I n  such a 
case, the o rig in a l seizure is p r im a  fa c ie  a to ta l 
loss; a ll th a t fo llows is on ly  the necessary 
consequence of the seizure. I t  appears fro m  the 
case th a t there was a considerable p a rtia l loss of 
the salt occasioned by  pe rils  of the sea. F o r the 
purposes of th is  cause we may ca ll i t  e ithe r a to ta l 
loss o f pa rt o r a p a rtia l loss of the whole ca rgo ; 
bu t whatever i t  is called i t  is  no t a loss w ith in  
the po licy  so long as any substantia l p a rt of 
the sa lt remains, because of the m emorandum 
whereby sa lt is w arranted free from  average, 
unless general, o r the ship be stranded.”  B u t 
the present case goes fu rth e r than a c la im  fo r 
salvage, where a ship has not been abandoned 
at sea. In  th is  case the vessel had been aban
doned by  the m aster and the crew when she was 
discovered and taken possession o f by the salvors.

T h e ir Lordsh ips are o f opinion th a t th is  case is 
d is tinguished from  th a t o f He M a tto s  v. S a u n d e rs . 
The passage above quoted shows tha t a t the tim e  
when the salvage service was commenced in  th a t 
case, there was no t any loss fo r  w h ich  the insurers 
were liab le  under the term s o f the po licy. I n  
th a t case also the vessel does no t appear to  have 
been abandoned by the master and crew, whereas 
in  th is  case the  vessel was a derelict. There can 
be no doubt th a t the barque was a t th a t tim e, in  
the eye o f the law, a “  de re lic t,”  a te rm  lega lly  
applied to  a ship w h ich is abandoned and deserted 
a t sea by the  m aster and crew w ith o u t any in te n 
t io n  on th e ir  p a rt of re tu rn in g  to  her. I t  is not 
like  the case of a vessel w h ich  is le ft  by  her 
master and crew tem po ra rily  w ith  the d is tin c t 
in te n tio n  of re tu rn in g  to  it .  I n  such a case the 
ship is no t abandoned, and therefore is no t dere lict, 
though  the m aster may have given up the  en tire  
management to  the salvors. I n  the case of 
salvors the re  is a d is tin c tio n  between a dere lic t 
and a vessel which, though in  great danger, has 
no t been abandoned by the  m aster and crew. In  
the case o f a dere lict, the salvors who f irs t  take 
possession have no t on ly  a m aritim e  lien  on the 
ship fo r  salvage services, b u t they have the 
en tire  and absolute possession and con tro l o f the 
vessel, and no one can in te rfe re  w ith  them  except 
in  the case o f m anifest incom petence; b u t in  an
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o rd in a ry  case o f disaster, when the master 
remains in  command he reta ins the  possession of 
the  ship, and i t  his province to  determ ine the 
am ount of assistance th a t is necessary, and the 
f irs t  salvors have no r ig h t  to  prevent other 
persons from  rendering  assistance i f  the master 
wishes such aid. So unless a vessel is de re lic t 
the  salvors have no t the r ig h t  as against the 
m aster to  the exclusive possession of it ,  even 
though he should have le ft  i t  tem porarily , bu t 
they are bound on the  m aster’s re tu rn in g  and 
c la im ing  charge o f the  vessel to  g ive i t  up to  
h im . in  the present case, the  vessel being a 
dere lict, the salvors had the exclusive possession 
and contro l of i t  up to  the  tim e  o f the sale, and 
were no t bound to  g ive i t  up  u n t i l  they had been 
rem unerated fo r  the  salvage services. A ssum ing 
th a t th e ir  possession constitu ted a constructive 
to ta l loss, bu t not an absolute to ta l loss, and tha t 
there was s t i l l  a chance th a t the vessel m ig h t be 
redeemed and restored, the sale under the decree 
o f the court removed, as L o rd  A b ing e r rem arked 
in  R o u x  v. S a lv a d o r  (u b i su p .), a ll speculation 
upon tha t subject, and en title d  the p la in t if f  to  
tre a t the  case as one o f to ta l loss w ith o u t aban
donment. A s to  the fre ig h t, the sale of the cargo 
c learly  constitu ted a to ta l loss, fo r a fte r the sale 
the  assured and underw rite rs  in  his place lost the 
r ig h t  to  ca rry  on the cargo. The salvage services, 
i f  no t a p e ril insured against, were an im m ediate 
and necessary consequence of a p e ril insured 
against, whether o f b a rra try  o r a p e ril of the  sea; 
the im m ediate consequence was th a t the  ship 
was rendered liab le  fo r the salvage expenses 
and the proceedings in  the  A d m ira lty  C ourt, the 
im m ediate and necessary consequence o f the 
damages rem a in ing unpaid.

I t  was urged at the bar th a t there was no va lid  
o r legal cha rte r-pa rty  or contract fo r  fre ig h t in  
consequence of the  fraud u len t arrangem ent made 
b y  Brooks, the m aster o f the vessel; b u t th is  con
ten tion  cannot be supported. There were tw o  con
trac ts— one the cha rte r-pa rty  of the 6 th  Jan. 1882, 
made by the m aster on the  p a rt o f the owner of the 
vesse l; the other, the frau d u le n t agreement on the 

a rt o f the m aster on his own account to  accept a 
ogus cargo, and to  make away w ith  the  vessel. 

The la tte r  d id  no t v it ia te  the form er, w h ich  
m ig h t have been enforced i f  the m aster had 
refused o r neglected to  cause the loss of the  ship. 
T he ir Lordsh ips concur w ith  the C hief Justice 
th a t the defendants cannot re ly  upon w ant o f 
p re lim in a ry  proof o f loss. I t  was on ly the fact 
o f the loss of w h ich  p re lim in a ry  p roof had to  be 
given. The production  of the  m aster and mate 
could no t be lega lly  insisted upon by the insurers, 
and, in  W est’s case, they asked fo r no th ing  more. 
I n  the su it upon the po licy  on fre ig h t there was, 
in  add ition  to  the  facts re lied  upon by the  Chief 
Justice, the declaration o f the owner o f the 
14th Feb. 1883. In  the fo u rth  plea, and in  the 
grounds o f appeal in  the action on the  ship po licy, 
the  defendants re lied  upon w ant o f p re lim ina ry  
p roof of in terest, as w e ll as o f loss, b u t the po licy 
on the  ship d id  not provide fo r p re lim in a ry  proof 
o f in te rest. I n  the action on the po licy  on fre ig h t, 
though the po licy  required p re lim in a ry  p roof o f 
in te rest, the th ird  plea re lied  on ly  upon the 
absence of p roo f of loss. T h e ir Lordships are 
o f opin ion th a t the  absence of p re lim ina ry  p ro o f 
o f in te rest cannot ava il e ither o f the respondents. 
The defendants m ust also fa il upon th e ir  defence

founded upon the alleged frau d u le n t concealment 
th a t a t the tim e  of the insurance the ship was 
worm-eaten, unsound, and un fitte d  fo r  the voyage. 
I n  the respondent’s own case i t  is stated th a t 
when the vessel was hauled up a t N o rfo lk  she 
was then, subject to  the damage she had in  
several respects sustained from  the storms, found 
to  be sound. The defendants, in  th e ir  Lordsh ips ’ 
opinion, m ust also fa il on the  defence th a t the 
p la in t if f  was no t in terested as alleged.

Upon the whole, th e ir  Lordsh ips are o f opin ion 
th a t the judgm ents and orders of the  fu l l  bench, 
dated the 4 th  A ug . 1885, ough t to  be reversed, and 
th a t the o rig in a l judgm ents and decrees of the 6th 
Dec. 1884 respective ly ought to  be affirmed, and 
th a t the  defendants in  each o f the actions ought 
to  pay the  costs in cu rred  in  the  fu l l  bench, and 
they w i l l  hu m b ly  advise H e r M ajesty accordingly. 
The respondents m ust respective ly pay the costs 
o f the appeals to  H e r M a jesty  in  Council.

So lic ito rs fo r the appellant, H i l l ,  S on , and Go.
Solic ito rs fo r  the  respondents, B o m p a s  and Go.

Supmnr Court of Jxtiricatm
— «—

HIGH COURT OF JUSTICE.

C H A N C E R Y  D IV IS IO N .
N o v . 8, 28, i)e c . 5, 6, a n d  19,1887.

(Before C h it t y , J.)
W ar d  v . T h e  R o yal E xc han g e  Sh ip p in g  Com

pan y  L im it e d : E x  p a r te  H ar riso n . (a) 
C o m p a n y — S h ip p in g  c o m p a n y — H y p o th e c a t io n  o f  

f r e ig h t— C harge  o n  p a r t ic u la r  asset— D eben tu re - 
h o ld e rs— P r io r i t y .

T h e  d ire c to rs  o f  a  s h ip p in g  com p a n y  passed a  
re s o lu t io n  a u th o r is in g  its  b roke rs  to  hypothecate  
the  f r e ig h t  o f  tw o  sh ip s  d u r in g  th e ir  p re se n t 
voyages, to  secure a  p re se n t a d vance  o f  sum s n o t  
exceeding 50001. S h o r t ly  a f te rw a rd s  the  b rokers  
tra n s fe r re d  the  f r e ig h t  o f  one o f  the sh ips  to  H .  
a n d  Go., to  secure a n  ad vance  o f  30001. T h e  
tra n s fe r  w as s igne d  by the  b roke rs  as  m a nage rs  
o f  the co m p a n y , w ho a lso gave a n  u n d e r ta k in g  to  
co llect the f r e ig h t  as agents to H .  a n d  Go. A n  
a c tio n  h a v in g  been b ro u g h t by the debenture - 
ho lde rs  o f  the co m p a n y  f o r  the en fo rcem ent o f  
th e ir  secu rities , a n d  the co m p a n y  h a v in g  gone  
in to  l iq u id a t io n ,  H .  a n d  Co. a p p lie d  f o r  a n  o rd e r  
th a t  the l iq u id a to r  o f  the  co m p a n y  s h o u ld  p a y  
to  the a p p lic a n ts  o u t o f  m oneys re p re se n tin g  
the f r e ig h t  o f  the  s h ip  i n  qu e s tio n  the  su m  o f  
30001.

H e ld , th a t the com pany  h a d  p o w e r  u n d e r i t s  a r t  ic les  
o f  a sso c ia tio n , a n d  the re s o lu tio n s  passed p u r 
s u a n t the re to , n o tw ith s ta n d in g  the debenture  
debt, to  s p e c if ic a lly  charge a  p a r t ic u la r  asset f o r  
the  p u rp o s e  o f  c a r ry in g  on  the  co m p a n y ’s b u s i
ness ;  a n d  th a t, the re fo re , H .  a n d  Co.’s s e c u r ity  
w a s  p r io r  to th a t  o f  the deben tu re -ho lde rs .

On the 16th Dec. 1886 a reso lu tion was passed 
by  the d irectors o f the  Royal Exchange S h ipp ing 
Company L im ite d  (the owners o f the  M o n a rc h  
line  o f steamships) au tho ris ing  its  brokers, John 
Patton, jun ., and Co., to hypothecate the fre ig h t

(o) Reported by A. Ooysgahne Stm. Esq., Barrister-at-Law.
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o f the  E g y p t ia n  M o n a rc h  and A s s y r ia n  M o n a rc h  
d u rin g  th e ir  then present voyages, to  secure a 
present advance to  the company o f sums not 
exceeding 5000i.

By a memorandum, dated the 22nd Dec. 1886, 
John Patton, ju n ., and Co. transfe rred  the fre ig h t 
o f the E g y p t ia n  M o n a rc h  to  J. and C. H arrison , 
who had been in  the habit of coaling the com
pany’s steamers, to  secure an advance fro m  J. 
and C. H a rriso n  o f 30001. fo r  the use and neces
sary disbursements of tha t steamer.

The m em orandum  was signed by John Patton, 
ju n ., and Co., as che company’s managers, who 
also gave an un de rtak ing  to  collect the fre ig h t 
as agents fo r  J. and C. H arrison . The memoran
d u m  d id  not bear the seal o f the  company.

I t  was a transferance and assignment to  J. and 
C. H arrison , fo r  th e ir  own use and benefit, of 
the  fre ig h t on account o f a p a rtic u la r voyage of 
the  E g y p t ia n  M o n a rc h  fro m  Hew  Y o rk  to 
London, a fte r m ak ing  prov is ion  fo r  the cap ta in ’s 
orders fo r  New  Y o rk  disbursements.

A c tions  were subsequently commenced against 
the  company by D a v id  W ard, on behalf of h im se lf 
and a ll o ther the holders o f debentures o f the 
com pany; by W ill ia m  U tle y , on behalf o f h im se lf 
and a ll o ther the  holders o f debenture stock of 
the  com pany; by  H a m ilto n  Ramsay Buchanan, 
on beha lf of h im se lf and a ll o ther the holders of 
debentures of the f irs t  series issued by  the com
pany and by W ill ia m  W ebster.

The actions were consolidated, and D a v id  W ard  
obtained the conduct o f the consolidated actions. 
The object o f the  several actions was the 
enforcem ent o f the  p la in tiffs ’ securities.

E dw ard H a r t  was appointed in  the consoli
dated actions rece iver and manager o f the 
company.

The company afterwards w ent in to  liqu ida tion , 
and E dw ard H a r t  was appointed liq u id a to r o f the 
company.

A  m otion was then made, on beha lf o f J. and 
C. H a rrison , th a t E dw ard H a r t m ig h t be ordered 
to  pay to  them  the sum o f 30001., and th e ir  costs 
o f the m otion, out of the  balance o f a ll moneys 
received by h im  as fre ig h t on account of the 
steamer E g y p t ia n  M o n a rc h  fo r  her last voyage 
fro m  New  Y o rk  to  London, a fte r m aking  p ro
vision fo r  captain ’s orders against such fre ig h t 
fo r  New  Y o rk  disbursem ents o f the vesse l; 
o r, in  the a lte rna tive , th a t an in q u iry  m ig h t 
be made w hether the applicants had any and 
w hat in te rest in  the  fre ig h t received by Edw ard 
H a rt,  as aforesaid, o r in  any and w hat pa rt 
thereof.

The question was, w hether the hypothecation 
o f the fre ig h t of the E g y p t ia n  M o n a rc h  to  J. and 
C. H a rrison  and w hether the general le tte rs  on 
the  fre ig h ts  were v a lid  securities, g iv in g  p r io r ity  
to  J. and 0 . H a rr iso n ’s cla im s against the 
company.

V arious objections were made to  J. and C. 
H a rr iso n ’s cla im , amongst others th a t the  resolu
tions requ is ite  to  the au thorisa tion  o f the  charge 
had not been passed by the com pany; th a t under 
the  company’s artic les o f association its  borrow ing 
powers at the date o f the charge were ac tu a lly  
exhausted; and th a t the  charge was in v a lid  as 
n o t made under the company’s seal.

M a c le a n , Q.C. and L e ve tt in  support o f the 
m otion.— The applicants are e n title d  to  assume as

against the company th a t a ll acts necessary and 
proper fo r  the v a lid ity  o f the charge have been 
perfo rm ed by  the company. The debenture- 
holders o f the company hold a floa ting  security  
from  w h ich the company is en titled  to  detach any 
specific asset to  secure money advanced in  the 
o rd in a ry  rou tine  of business. The charge given 
to  the  applicants, a lthough no t under seal, is 
b in d in g  on the company, inasmuch as the com
pany was constitu ted fo r the purpose of tra d in g , 
and the charge was made fo r th a t purpose. There 
is no th ing  in  the artic les of association and special 
reso lu tions o f the company w ith  regard  to  the 
debenture-holders and the holders of debenture 
stock w h ich  prevented the company fro m  m aking 
a specific and pe rfec tly  va lid  charge on a specific 
po rtion  of the p rope rty  of the company in  order 
to  ca rry  on the business of the company. The 
cla im  of the applicants is opposed on the ground 
th a t th e ir  secu rity  is not a good and v a lid  secu
r ity ,  since i t  was no t under the seal of the com
pany ; and th a t at the date o f the charge the com
pany had already exceeded its  bo rrow ing  powers, 
and the d irectors consequently could no t g ive the 
charge, ne ither could the managers. W ith  regard 
to  the f irs t  g round  of objection, as to  the security  
being bad because i t  was not under seal, the 
argum ent cannot be m ainta ined th a t the company 
could not g ive a pe rfec tly  v a lid  secu rity  w ith o u t 
its  being under seal. W ith  regard to  the  second 
ground, as to  the bo rrow ing  powers o f the com
pany being exhausted, by a special reso lu tion o f 
the company, dated the 25th J u ly  1879, bo rrow ing 
was authorised to  the  extent of 200,0001. B u t, 
even a d m ittin g  th a t the bo rrow ing  powers of the 
company had been exceeded, the applicants were 
not bound to  in qu ire  w hether th a t was the case 
o r not. They were en titled  to  assume th a t the 
d irectors were exercising a power w h ich  they 
possessed.

H om er, Q.C. and A . R . K i r b y  fo r  H a rt and 
W ard.— The applicants were no t ju s tifie d  in  
assuming th a t the d irectors of the  company were 
en titled  to g ive the charge on the fre ig h t. M ore
over, there is no docum ent re la tin g  to such charge, 
w h ich on the face of i t  can be deemed b ind ing  
upon the company. On the face o f it ,  the charge 
actua lly  g iven was no t executed by the company 
at a ll. T ha t in  its e lf is a complete answer to the 
present application. The charge was on ly  a 
memorandum p u rp o rtin g  to  have been signed by 
the company’s managers. B u t such an in s tru 
m ent w ith o u t the seal o f the company cannot be 
treated as b ind ing  upon the company. In  the. 
absence of special in s tructions from  the d irectors, 
the managers had no power to  b ind  the company. 
The charge could on ly  be b ind ing  on the com
pany i f  the managers had received the necessary 
a u th o r ity  from  the d irectors to execute it .  B u t 
the on ly  a u th o r ity  was a reso lu tion of the d irec
tors of the 16th Dec. 1886, and a le tte r  sanction
in g  the managers as brokers to  hypothecate 
fre ig h ts  o f tw o  ships against a loan o f 50001. 
There was no a u th o r ity  to  g ive to  one cred i
to r  a charge securing his own debt, and 
g iv in g  h im  p r io r ity  over the o ther cred itors. 
The reso lu tion o f the d irectors refers to  the 
“  present voyages ”  of the tw o ships, and i t  was 
passed on the 16th Dec. 1886. The E g y p t ia n  
M o n a rc h , however, le ft  London on the 1st Dec., 
and d id  not a rrive  a t New Y o rk  u n t il the 21st o r 
22nd, and therefore the vessel was a t sea a t the
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tim e  the a u th o rity  s tip u la tin g  “  present voyage ”  
was given. Upon the appointm ent o f the receiver 
the  debentures became an absolute charge, and 
im m edia te ly  he took possession o f the vessel on 
her a rr iv a l in  London he became en titled  to  the 
fre ig h t. T ha t possession of the  ship made good 
the debenture-holders’ claims.

M a c le a n , Q.C. replied.
The fo llow ing  au tho rities  were re fe rred  to  in  

the  course o f the  argum ents :
The South of Ireland Colliery Company v. Waddle, 

L. Rep. 4 C. P. 617 ;
Re Hamilton’s Windsor Ironworks; Ex parte 

Pitman and Edwards, 39 L. T. Rep. N. S. 658; 
40 L. T. Rep. N. S. 569 ; 12 Ch. Div. 707, 712;

Royal British Bank v. Turquand, 12 Ell. & Bl. 327;
Eountaine v. Carmarthen Railway Company, L. Rep. 

5 Eq. 316, 322; .
Liverpool Marine Credit Company v. Wilson, 1 Asp. 

Mar. Law Cas. 323 ; 26 L. T. Rep. N. S. 717; 
L. Rep. 7 Ch. App. 507, 511 r

Re Bank of Hindustan, China, and Japan; 
Campbell’s case, 29 L. T. Rep. N. S. 519; L. Rep. 
9 Ch. App. 1, 24 ;

Re County Life Assurance Company, 22 L. T. Rep. 
N. S. 537; L. Rep. 5 Ch. App. 288, 293;

Re Athenceum Life Assurance Society, 4 K . & J. 549, 
559, 560;

Irvine  v. Union Bank of Australia, 37 L. T. Rep. 
N. S. 176; 2 App. Cas. 366 ;

Mahony v. East Holy ford M ining Company, 33 L. T. 
Rep. N. S. 383; L. Rep. 7 E. & I .  App. 869, 883, 
892, 894;

Re Pooley H a ll Colliery Company, 21 L. T. Rep. 
N. S. 690; 18 W. R. 201 ;

English Channel Steamship Company v. Rolt, 44 
L. T. Rep. N. S. 135; 17 Ch. Div. 715.

C u r. a d v . v u lt .

Dec. 19,1887.— The fo llo w in g  w r itte n  ju dg m en t 
was de livered by

C h it t y , J.— The f irs t  question is, w hethe r the 
d irectors ’ powers to  borrow  were exhausted in  
Dec. 1886, when Messrs. H a rrison  took  th e ir  
security. The answer to  th is  question depends 
m a in ly  on the 108th and 55th artic les, and the 
special reso lu tion of the company passed on the 
10th and confirm ed on the 25th J u ly  1879, p u r
suant to  the 51st section of the Companies A c t 
1862. B y  the  108th a rtic le  the  d irectors had 
power to  borrow  a t th e ir  d iscretion fo r  the  p u r
poses o f the company such sums as they  m ig h t 
th in k  proper, and to  g ive secu rity  fo r  the loans, 
b u t subject to  a proviso th a t the aggregate 
am ount borrowed by them  should no t a t any one 
tim e, w ith o u t the  assent o f an extraord inary 
m eeting of the company, as specified in  a rt. 55, 
exceed one-half o f the am ount pa id  up  on the 
company’s charges. B y  the 55th a rtic le  an ex tra 
o rd in a ry  m eeting o f the company had power to  
authorise the d irectors to  borrow  on such security  
as the m eeting m ig h t th in k  f i t  any sum of money 
beyond the sum mentioned in  the 108th a rtic le . 
The d irectors la id  statements before the meetings 
o f the  10th and 25th J u ly  1879, in  reference to  a 
proposed new line  of steamers between A m erica 
and E urope ; and the special reso lu tion passed 
and confirm ed a t those meetings ran  thus ; “  Th is 
m eeting, having heard the statements o f the 
d irectors in  reference to  the  acqu is ition  o f a 
con tro lling  in te rest in  three o r fo u r large steam 
vessels to  commence a new line  between Am erica  
and Europe, hereby approves the  same, and autho
rises the board to  make the needful arrange
ments fo r  m aking advantageous contracts fo r  the 

V o l . V I. ,  N . S.

construction  o f such vessels, and the ra is in g  of the 
necessary cap ita l fro m  150,000L to  and no t ex
ceeding 200,0001. on debentures, o r otherwise 
as they  m ay elect on such term s as they m ay 
approve, to  c a rry  ou t the  same.”  B y  v ir tu e  o f 
the  a u th o r ity  conferred on them  by th is  special 
reso lu tion, the d irectors raised 150,0001. by th e  
issue of debentures fo r  the purposes o f the new 
line, and du ly  applied the  m oney thus raised. 
Subsequently, a t meetings he ld on the  27th 
M arch  and the 12th A p r i l  1882, a s ta tu to ry  
special reso lu tion  was passed and confirm ed 
au tho ris ing  the creation o f debenture stock, and 
a t an ex trao rd ina ry  general m eeting he ld  a fte r
wards on the same 12th A p r i l,  a reso lu tion was 
passed au tho ris ing  the d irectors a t once to  seal 
certificates fo r  300,0001. debenture stock, of 
w h ich  150,0001. was to  be issued as an add itiona l 
loan, and 150,0001. was to  be applied in  the  re 
dem ption of the  ou tstand ing debentures o f the  
lik e  a m o u n t: th a t is, the debentures issued under 
the  a u th o rity  o f the  s ta tu to ry  special reso lu tion 
of 1879. The reso lu tion au tho ris ing  the d irectors 
to  issue the 300,0001. debenture stock was no t a 
s ta tu to ry  special reso lu tion, b u t was a single 
reso lu tion passed a t one m eeting on ly. W ith o u t 
go ing th rou gh  the figures in  detail, i t  is su ffic ien t 
to  state th a t in  Dec. 1886 there haid been raised 
b y  bo rrow ing  under the  s ta tu to ry  special reso
lu tions  of 1879 and 1882, and the  reso lu tion 
passed a t the ex trao rd inary  m eeting of the 12th 
A p r i l  1882, sums w h ich  were represented in  Dec. 
1886 by  ou ts tand ing  debentures o r debenture 
stock to  an am ount la rge ly  in  excess of one h a lf 
the am ount w h ich  had in  Dec. 1886 been pa id u p  
on the  company’s shares.

I n  these circumstances the  precise question as 
to  the  d irectors’ powers o f bo rrow ing  in  Dec. 1886 
is th is ; D id  the s ta tu to ry  special reso lu tion of 1879 
confer on the  d irectors a new and independent 
power to  raise money by  the means and fo r th e  
purpose mentioned in  th a t reso lu tion ; o r d id  i t  
operate m ere ly in  reference to  the proviso in  
the  108th a rtic le  as an assent of an ex trao rd i
n a ry  m eeting to  the d irectors bo rrow ing  in  
excess o f one-half o f the pa id-up share cap ita l ? 
I  th in k  th a t the special reso lu tion of 1879 created 
a new independent power fo r  the  fo llo w in g  
reasons: W hen the  company was incorporated i t  
was foreseen th a t in  the  transaction  of its  bus i
ness and the conduct of its  sh ipp ing affa irs, 
occasion w ou ld  arise on w h ich  i t  w ou ld  be reason
able and convenient to  confer on the d irectors a 
power to  borrow  w ith o u t the  troub le  and delay 
o f ca llin g  an ex trao rd ina ry  m eeting, and w ith  
th is  v iew  the 108th a rtic le  was inserted. I t  
w ou ld  no t be r ig h t  to  ho ld  th a t th is  reasonable 
and convenient power was taken away except 
upon solid and substantia l grounds. Y e t i f  the 
argum ent fo r  the  respondents is r ig h t,  the  d irec
tors los t th is  power im m ed ia te ly  on the passing 
o f the special reso lu tion  of 1879, o r a t a ll events so 
soon as i t  was acted upon. The d irectors w ou ld  
have had no power to  borrow  a sixpence fo r  the  
general purposes o f the  company w ith o u t the  
assent o f an ex trao rd ina ry  m eeting. T ry  the  
case in  th is  w a y : Suppose the d irectors had 
exercised th e ir  power under the 108th a rtic le  o f 
bo rrow ing  money w ith in  the  l im it  stated in  th e  
proviso, and had subsequently sought to  exercise 
the  powers conferred by  the  special reso lu tion o f 

i 1879, m ust the am ount borrowed under the 108th
2 I
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a rtic le  have been b rough t in to  account against 
the  sum mentioned in  the special reso lu tion P I  
th in k  not. The exact am ount raised by  shares 
when the special reso lu tion was passed is not 
g iven in  evidence; bu t i t  was ev iden tly  less than
300,0001., and was stated at the bar to  be 200,0001. 
The d irectors accord ing ly  had a t th a t tim e  power 
under the 108th a rtic le  to  borrow  w ith o u t the 
assent o f a m eeting 100,000Z., b u t no t 150,0001. 
I t  is adm itted  on both sides th a t the words in  the 
special reso lu tion “  fro m  150,0001. to  and not 
exceeding 200,0001. ”  re late to  the am ount to  be 
raised under th a t re so lu tion ; tha t i t  was not to 
be less than 150,0001. no r more than  2OO,000Z. 
The lower l im it  then o f 150,0001. d id  no t corres- 

ond w ith  the  l im it  o f the d irectors ’ power to  
orrow  w ith o u t fu r th e r  assent. The special reso

lu tio n  does no t in  term s re fe r to  the 108th a rtic le  
o r  the proviso contained in  i t ; no r does i t  in  po in t 
o f fo rm  p u rp o rt to  g ive  an assent to  the d irectors 
bo rrow ing  in  excess of the h a lf o f the  pa id-up 
share cap ita l. I t  does not say th a t the  d irectors 
m ay borrow  fro m  50,0001. to  100,0001. in  excess of 
th e ir  subsisting unconditiona l power to  borrow. 
F u rth e r the special reso lu tion authorised the 
d irec to rs  to  “  raise the necessary cap ita l on 
debentures o r otherwise as the y  m ay elect on 
such term s as the y  m ay approve.”  I t  was con
tended by  the respondents’ counsel th a t the  reso
lu tio n  authorised the  ra is ing  o f cap ita l not 
m ere ly  by  borrow ing , b u t by  the  issue o f new 
shares (see arts. 11 and 12), and th is  argum ent 
was adm itted  and adopted by th e  applicants’ 
counsel in  rep ly. A ssum ing th is  contention to  
be correct, and I  th in k  i t  is, the power was c learly  
a new and independent power to  the extent of 
ra is ing  the cap ita l by  new shares. F u rth e r the 
necessary cap ita l to  be raised under the  special 
reso lu tion  was to  be raised on ly  fo r  the special 

urpose of the new l in e ; whereas the  power to  
orrow  under th e  108th a rtic le  was fo r  the 

general purposes of the company. A g a in  the 
assent requ ired under the 108th a rtic le  m ig h t be 
w e ll g iven by the reso lution of one o f the ex tra 
o rd in a ry  m eetings; i t  was no t necessary th a t 
tw o  m eetings should be he ld o r th a t a resolu
t io n  should be passed in  accordance w ith  the 
provisions of the 51st section o f the Com
panies A c t  1862. The special reso lu tion of 
1879 (which was d u ly  registered) became by v ir tu e  
of the  50th section o f th a t A c t a new regu la tion  
o f the company. A n  assent g iven by the resolu
t io n  of an extrao rd inary  m eeting, under the  108th 
artic le , w ould not have been a new regu la tion  or 
a rtic le — such a reso lu tion  would have le ft  the 
artic les  unalte red and in tac t. There being no con
nection on the face o f the special reso lu tion w ith  
the  108th artic le , there is no necessity fo r reading 
the  special reso lu tion as m erely g iv in g  an assent 
under the 108th, and I  th in k  i t  w ou ld  be erroneous 
so to  read it .  The tw o  artic les o r regulations 
m ay w e ll be read as standing side by side, but 
independently one o f another, as fo llo w s : The 
d irectors m ay raise cap ita l from  150,0001. to  
200,0001. fo r  the specific purpose o f the new line, 
and they m ay also borrow  fo r the general purposes 
o f the  company w ith in  the l im it  of a ha lf of the 
pa id-up share cap ita l w ith o u t any fu rth e r assent 
on the p a rt of the  company. A s I  am o f op in ion 
th a t the d irectors ’ power to  borrow under the 
108th a rtic le  was no t affected by the special 
so lu tion o f 1879, i t  is no t necessary to  express

any op in ion on the po in t, whether, hav ing  regard 
to  the p rinc ip le  o f the decision in  the R o y a l  
B r i t is h  B a n k  v. T u rq u a n d  (6 E ll.  &  B l. 327), 
Messrs. H a rrison  were no t en title d  to  presume 
th a t the assent requ ired by  the proviso had been 
given by  a general meeting.

The next question relates to the  m eaning 
o f the te rm  “  th e ir  present voyages ”  in  the 
a u th o rity  o f the  16th Dec. 1886, g iven by 
the d irectors to  the company’s brokers, Messrs. 
P atton  and Co., under w h ich  they gave to  
Messrs. H a rrison  the security  o f the 22nd of 
the same m on th  on the homeward fre ig h t of the 
E g y p t ia n  M o n a rc h . The E g y p t ia n  M o n a rc h  le ft  
London on the 2nd Dec. on her ou tw ard  passage 
to New Y o rk , and a rrived  there on the 23rd. 
F o r the respondents i t  was contended tha t the  
term s m ust be confined to the  ou tw ard  passage 
only, as be ing the “  present voyage ”  when the 
a u th o r ity  was given, because the a u th o rity  was to  
hypothecate fre ig h t, and the fre ig h ts  fo r  the 
outw ard passage and the homeward passage were 
separate and d is tin c t fre igh ts . B u t i t  is established 
by  the evidence th a t, in  the case o f a line  of 
steamers p ly in g  re g u la rly  between London and 
New  Y o rk , the expression “  voyage ”  has a well- 
known and defin ite m eaning amongst shipowners, 
brokers, and m erchants in  the c ity  o f London, 
and th a t i t  means the passages fro m  London to  
New  Y o rk  and back a g a in ; and th a t the ship’s 
accounts are made up on the re tu rn  of the  p a r t i
cu lar vessel to  London when the crew are Daid 
off. F u rth e r, i t  was the regu lar practice o f th is  
company to  make ou t the ship ’s accounts on the 
re tu rn  passage, and the log o f the E g y p t ia n  
M o n a rc h  fo r, th is  p a rtic la r voyage treats the 
ou tw ard  and homeward passages as one voyage, 
s ta ting  expressly th a t the voyage ended on the 
re tu rn  o f the ships to London. In  these c ircu m 
stances I  ho ld  th a t the  te rm  “  voyage ”  in  the 
d irectors ’ a u th o r ity  includes both passages, th a t 
being the  m eaning in  w h ich  the d irectors o f th is  
company w ould  n a tu ra lly  em ploy the  term , having 
regard to  th e ir  own practice. T h is  conclusion is 
therefore strengthened by  the evidence as to  the 
general sense in  w h ich the expression is used in  
the case o f line  steamers, and also by a considera
t io n  o f the circumstances under w h ich  the au tho
r i t y  was given, such, fo r instance, as the short 
tim e  w h ich  had to  elapse before the E g y p t ia n  
M o n a rc h  w ou ld  te rm inate  her ou tw ard  passage, 
and the sm all am ount o f fre ig h t payable on 
the com pletion o f tha t voyage, as compared 
w ith  the sum w h ich  the d irectors contem
plated m ig h t be obtained on the  security  
authorised. I t  was fu rth e r argued fo r  the 
respondents th a t “  present advances ”  in  the 
a u th o rity  meant an advance made a t the tim e 
when the security, was executed, and th a t any 
advance made by Messrs. H a rrison  a fte r the date 
o f the  secu rity  though made on the fa ith  o f it ,  
was no t w ith in  the a u th o rity  g iven to the brokers. 
I  decline to adopt so narrow  a construction. I  
understand th a t a ll the advances claimed by 
Messrs. H a rrison  were made in  Dec. 1886, or, at 
a ll events, before the 5th Jan. 1887, the date of the 
appo intm ent o f the f irs t  receiver, and conse
quen tly  before the 12th Jan., the date when the 
E g y p t ia n  M o n a rc h  completed her voyage, and I  
th in k  th a t a ll such advances constitu te  a “  present 
advance ”  w ith in  the m eaning of the  au tho rity . 
I t  is ha rd ly  necessary to add th a t Messrs.
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H a rris o n  can stand on the  secu rity  on ly  fo r  
advances and no t fo r  pre -ex is ting  debts.

A no the r po in t argued on behalf o f the respon
dents was th a t Messrs. H a rrison ’s security  is bad 
because i t  was not under the company’s seal, and 
i t  was argued th a t the d irectors had no power to 
g ive any secu rity  under the 108th artic le , except 
under the company’s seal. T h is  po in t cannot be 
m aintained. The d irectors had power under 
th a t a rtic le  to  issue the  security  under the com
pany’s seal, bu t they were no t p roh ib ited  from  
g iv in g  the secu rity  by  any o ther la w fu l m ode; 
and the  contract under w h ich  Messrs. H a rrison  
cla im ed was made in  a m anner b ind ing  on the 
company under the 37th section o f the Companies 
A c t  o f 1867, and i t  bound the  company, o r the 
d irectors on its  behalf, to  execute a fu r th e r  assign
m ent under seal i f  Messrs. H a rrison  so required.

The next question is, w hether Messrs. H a rrison  
are en titled  to  p r io r ity  over the holders of deben
tures and debenture stock. W hen Messrs. H a r r i
son took th e ir  security  and advanced th e ir  money 
the debentures and debenture stock constitu ted 
a floa ting  secu rity  only. There is a proviso to  
th a t effect in  the debentures under which, u n t i l  
default, the debentures are to  operate as a floa t
in g  secu rity  only, and are no t to  h inder any dis
positions or dealings by the company o f o r w ith  
the  ship ’s un de rtak ing  and effects charged; and a 
s im ila r provis ion was made in  the reso lu tion 
under w h ich  debenture stock was assured. I t  is 
clear th a t the re  rem ained in  the company power 
to  create a specific charge on a p a rtic u la r asset 
fo r  the purpose of ca rry in g  on the company’s 
business.

A  fu rth e r argum ent raised b y  the respondents 
is, th a t being as they allege mortgagees of 
the  ship itse lf, and having taken possession of 
the  ship by th e ir  reso lu tion  on the com pletion 
o f her voyage, the y  are en titled , as such m o rt
gagees o f the ship, to  the fre ig h t w h ich  was 
then accru ing due. B u t th is  argum ent assumes 
th a t they had a legal m ortgage of the ship, 
whereas they had in  fact on ly  an equitable 
charge. The ob ta in ing  the appointm ent o f a 
rece iver and the ta k in g  possession by  such 
rece iver d id  no t displace the  p r io r ity  w h ich  
Messrs. H a rrison  had in  equ ity  to  the mortgagees 
o f the fre ig h t. B u t i t  is  fu r th e r  contended by 
the  respondents th a t the  holders of debentures 
and debenture stock obtained p r io r ity  over 
Messrs. H a rrison  by  reason of th e ir  having given 
the  f irs t notice to  the consignees. Now, the p la in  
m eaning o f the correspondence w h ich  passed 
between the 6th and the 15th Jan. in  re la tion  to  
th is  subject was th a t the  fre ig h t should be 
placed by the  receiver to  a separate account, 
to  abide the order o f the cou rt as to  the 
r ig h ts  of the  parties as they then stood. 
The receiver declined to  g ive any personal under
tak in g , or to  do an y th in g  w h ich  m ig h t appear to  
g ive  up any r ig h t  o f the parties to  the su it in  
w h ich  he was appointed by en tering  in to  the 
arrangem ent th a t the fre ig h t should be carried to 
a separate account at the bank w h ich  he selected. 
H e  gave up no r ig h t, indeed i t  was not competent 
fo r  h im  to do so ; hu t i t  was competent fo r him  
to  enter in to  a reasonable arrangem ent wh ich 
enabled h im  to  collect the fre ig h t w ith  greater 
convenience and dispatch, leaving the consignees 
unembarrassed by  con flic ting  claims, and leaving 
the  r ig h ts  of the cla im ants fo r  ad jud ica tion  un 

affected by  the circum stance th a t he was to  ge t 
in  the fre ig h t. The argum ent fo r  the  respondents 
th a t the  debentures gained an advantage th rou gh  
the arrangements is to  m y m ind  con tra ry  to  good 
fa ith . B u t assum ing th a t the  view  I  take of the 
correspondence is too favourable to  Messrs. 
H a rrison , there w ou ld  s t i l l  rem ain the question 
w hether the  holders o f debentures and debenture 
stock could, as a m a tte r o f law, ob ta in  p r io r ity  
over them  by g iv in g  the f irs t  notice to  the con
signees. I t  appears to  me they could not. The 
effect of the s tipu la tion  already stated, as to  the  
secu rity  o f the debentures and debenture stock 
being a floa ting  secu rity  only, was to  reserve to  
the  extent already stated a power to  the  company 
to  g ive a security  on a p a rtic u la r asset in  p r io r ity  
to  the  debentures and debenture stock. B y  v ir tu e  
of th is  reso lu tion Messrs. H a rrison  had p r io r ity  
a t the  tim e  when they  gave notice to  the receiver 
of th e ir  security, namely, the  6 th  o f Jan. 1887, 
w h ich  was before the  receiver gave notice to  the  
consignees. The resu lt is th a t Messrs. H a rrison  
had p r io r ity  by v ir tu e  of the contract on the p a rt o f 
the holders of debentures and debenture stock in  
the  company. I f  a t the  tim e  when he advanced 
h is  money a mortgagee o f a chose i n  a c tio n  has 
notice of an ex is ting  mortgage, he cannot by 
g iv in g  the  f irs t  notice to  the _ debtor obtain any 
p r io r ity .  I f  a charge were g iven on a debt w ith  
power fo r  the m ortgagor, no tw iths tan d ing  the  
charge, to  raise certa in  sums fo r certa in  defined 
purposes on the secu rity  o f the debt in  p r io r ity  
to  the  charge, and the power were exercised and 
notice o f the subsequent advance were g iven to  
the  persons en titled  to  the  charge, the  person so 
en title d  could n o t ga in  p r io r ity  by g iv in g  the 
f irs t  notice to  the  debtor, and fo r  th is  sim ple 
reason, th a t he had contracted th a t the subse
quent advance should have p r io r ity . T ha t I  
believe disposes of the  numerous questions, and 1 
th in k  there should be an o rder som ething to  th is  
e ffe c t: Declare th a t Messrs. H a rrison  are en titled  
by  v ir tu e  of the in s tru m en t of the  22nd Dec. (in  
p r io r ity  to  the  holders o f debentures and deben
tu re  stock) to  a v a lid  equitable charge on the 
homeward fre ig h t Of the  E g y p t ia n  M o n a rc h  fo r  
advances made at the tim e  o r subsequently on the  
fa ith  o f the secu rity  p r io r  to  the  date of the 
appo intm ent o f a receiver. T h a t is, as I  unde r
stand, the  date o f the de fau lt by the company. 
A n  account m ust be taken o f w hat is due to  
Messrs. H a rrison  under and by v ir tu e  o f th e ir  
security. There w i l l  be lib e r ty  to  apply fo r  pay
m ent, b u t of course they w i l l  on ly  obta in  pay
m ent ou t of the separate fund. Then there had 
be tte r be an in q u iry  as to  w hether there  are any 
and w hat are the claims on the  fre ig h t, and w hat is  
the  am ount of the  charges. I  w i l l  reserve the 
question o f costs. Then, as th is  is on ly  a m otion  
p ro  in te resse suo, the  order had be tte r be prelaced 
by a w a iver of a ll questions of fo rm  o r proce
dure. The receiver has no doubt done w hat is 
best fo r  the debenture-holders.

Solic ito rs fo r  the  applicants, K eene , M a rs la n d ,  
and B ry d e n .

Solic ito rs fo r  th e  rece iver and liq u id a to r, 
W il l ia m  A . C ru m p  and S o n , agents fo r  B ro o m h e a d , 
W ig h tm a n , and M o ore , Sheffield.

S o lic ito rs fo r  W a rd , M c D ia r m id  and T e a th e r.
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P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

ADM IRALTY BUSINESS;
T u e sd a y , Oct. 25, 1887.

(Before B utt, J.)
T he H ulda . (a)

P ra c tic e — A c tio n  i n  re m — D e fa u lt  p ro ce e d in g s—  
S ta te m en t o f  c la im — B .  S. G., O rd e r X I I I . ,  r .  12. 

W h e re  the p la in t i f f  i n  a  d e fa u lt  a c t io n  in  re m  f o r  
necessaries h a d  com p lied  w i th  a l l  the  fo r m a l i t ie s  
e n t i t l in g  h im  to  ju d g m e n t save serv ice  o f  a  s ta te 
m e n t o f  c la im , b u t i t  a p p e a re d  th a t  the w r i t ,  
th o u g h  n o t s p e c ia lly  in d o rse d , co n ta in e d  p a r 
t ic u la r s  o f  the c la im , the Court, gave ju d g m e n t f o r  
the  p la in t i f f .

T h is  was an action i n  re m  by one John Stronaoh, 
fo r  necessaries supplied to the fo re ign  barque 
H u ld a .

The w r it  was in  the fo llo w in g  te rm s :
The p la in tiff’s claim is 581. 19s. for necessaries 

supplied to the vessel Hulda, at the port of Queenstown, 
in Ireland, on the 9th July 1887, and also at the port of 
Silloth.

p  q/t£%C/LlLcL79S
July 9, 1887.—To amount of b ill of exchange 

of this date drawn by the master and owner 
of the barque Hulda on the said John 
Stronach, and payable on demand to the 
order of G. M. Harvey and Sons of Queens
town, and stated to be for disbursements 
for use of the barque Hulda  of Gothenburg, 
and which has been accordingly paid by
the said John Stronach ..............................  ¿649 5 0

Cash advanced by the plaintiff at the port of 
Silloth, for use of the barque Hulda at the 
request of the master and owner................  9 14 0

¿658 19 0
The defendants hav ing  made defau lt, the action 

was set down fo r tr ia l.  I t  appeared th a t a ll the 
usual fo rm a lities  had been com plied w ith , save 
th a t no statem ent o f c la im  had been delivered.

O rder X I I I . ,  r .  12, is as follows :
In  all actions not by the rules of this order otherwise 

■specially provided for, in case the party served with the 
w rit, or in Admiralty actions in  rem the defendant does 
not appear w ith in the time limited for appearance, upon 
the filing by the plaintiff of a proper affidavit of service, 
and, i f  the w rit is not specially indorsed under 
Order I I I . ,  r. 6, of a statement of claim, the action may 
proceed as if  such party had appeared, subject, as to 
actions where an account is claimed, to the provisions 
of Order XV.

J . P . A s p in a l l  fo r  the p la in t if f.— The p la in t if f  is 
en titled  to  judgm ent. T h is  is a de fau lt action i n  
re m , and there fore w ith in  the  provisions of 
O rder X I I I . ,  r. 12. B y  th a t ru le  a statem ent of 
c la im  is requ ired to  be filed, whereas i t  is to  be 
noticed th a t th a t has no t been done in  the present 
case. I t  is, however, subm itted th a t i t  may 
under the circumstances be dispensed w ith . The 
w r i t  contains pa rticu la rs  of the cla im , and is in  
its e lf  suffic ient notice to  the parties of the nature 
o f the cla im .

B utt, J .— I  th in k  th a t you have done a ll th a t 
is  necessary, and th a t the p la in t if f  is therefore 
e n title d  to  judgm ent.

S o lic ito rs fo r  the p la in tiff, N y e , G reenw ood, and 
M o re to n .__________ __________‘
< ) Reported by J. p . A spinall and B utler A bpinall, Esqra., 

Harristers-at-Law.

T u e sd a y , N o v . 22, 1887.
(Before B utt, J.)

T he W exford. (a)
C o llis io n — P ra c tic e — S a le  o f  s h ip .

W here the  p la in t i f f s  i n  a  c o ll is io n  a c t io n  i n  re m  
a p p lie d  to  the co u rt to  o rd e r a  sate o f  t h e ir  s h ip  
so as to  b in d  the de fend an ts  o n  the q u es tion  o f  
dam ages h e re a fte r, the C o u r t re fused  the a p p l i 
c a tio n .

T his was a m otion by the p la in tiffs  in  a co llis ion  
action i n  re m  fo r an order fo r  the sale of th e ir  
vessel the M a ry  E v a n s .

The action was brought by the owners o f the 
M a ry  E v a n s  to  recover damages fo r  a collis ion 
w h ich had occurred between the M a ry  E v a n s  and 
the defendants’ steamship W exfo rd  a t Santos, in  
South Am erica. I t  was alleged by the p la in tiffs  
th a t the M a r y  E v a n s , w h ich  was s t i l l  abroad, had 
been so in ju re d  by the collis ion as no t to  be 
w o rth  repa iring . The w r it,  w h ich was i n  re m , had 
not been served ow ing to  the W e x fo rd  not having 
come w ith in  she ju risd ic tio n .

The notice o f m otion had been served on the 
owners o f the W e x fo rd , and a lthough they had 
not appeared in  the  action they were represented 
a t the hearing of the  m otion.

J . 0 .  B a rn e s , fo r  the p la in tiffs , in  support of 
the m otion.— The cou rt ought in  the circumstances 
to  make th is  order. [B utt, J.— W hy?  She is 

our own ship, and you can do w hat you lik e  w ith  
er.] She is p ra c tica lly  a to ta l loss, and ic is in  

the in te rest o f a ll parties th a t she should be sold 
abroad. The p la in tiffs  are anxious to  pro tect 
themselves fro m  being afterwards charged w ith  
not having taken proper measures to  secure a 
good price fo r  the M a r y  E v a n s . Th is w i l l  no t be 
open to  the defendants i f  the vessel is sold by  
order of the court. I t  is to  be noticed th a t in  
T h e  C o lum bus  (3 W . Rob. 166) D r. Lush ing ton  
was of op in ion th a t th is  was the r ig h t  th in g  to  do 
under ve ry  s im ila r circumstances.

J . P . A s p in a l l ,  fo r the defendants, was not called 
on.

B utt, J.— I  have no hesita tion in  re fus ing  th is  
m otion. The applicants are the owners of a 
vessel w h ich  is no t in  the hands of the  court, and 
over w h ich  they have fu l l  a u th o rity  and contro l. 
I f  they w ish to  sell her, they can do so. The 
application is, in  m y  opinion, qu ite  unprecedented, 
and I  dismiss i t  w ith  costs.

S o lic ito rs fo r  the p la in tiffs , P r itc h a r d  and Sons. 
Solic ito rs fo r  the defendants, B o tte re ll and 

Boche.

T u e sd a y , N o v . 29,1887.
(Before B utt, J.)

T he W . A . Scholten. (a)

P ra c tic e — C o ll is io n — W r i t  in  p e rso n a m — F o re ig n  
c o rp o ra tio n — S erv ice  o u ts ide  the ju r is d ic t io n —  
B .  S . C ., O rd e r I I . ,  r r .  3, 4 ;  O rd e r I X . ,  r .  8.

A  w r i t  i n  p e rso n a m  f o r  service w i t h in  the ju r is d ic 
t io n  m u s t c o n ta in  the address as w e ll as the  
na m e o f  the d e fe n d a n t, a n d  consequently such a  
w r i t  issued  w ith o u t  a n y  address a g a in s t a  fo r e ig n  
c o rp o ra tio n  h a v in g  no  p lace  o f  business i n  th is  
c o u n try  is  i r r e g u la r  a n d  w i l l  be set aside.

(a) Reported by J. P. A bpinall and Butler A sp in a ll , Esqrs.,
Bamsters-at-Law.
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S em ble, th a t a  w r i t  f o r  service i n  th is  c o u n try  u p o n  
a  fo r e ig n  c o rp o ra tio n  h a v in g  n o  address here, 
w i l l  n o t be issued w ith o u t the leave o f  the ju d g e ,  
even i f  i t  c o n ta in s  the na m e  a n d  fo r e ig n  ad d ress  
o f  the co rp o ra tio n .

T his was a m otion by the defendants in  a collis ion 
action i n  p e rso n a m  to  set aside the w r i t  of 
summons and the service o f it .

The collis ion occurred between the B r it is h  
steamship R osa  M a r y  and the steamship W . A .  
S c lio lte n , owned by the Netherlands-Am erican 
Steam N aviga tion  Company, o if D over and outside 
the te r r ito r ia l waters of H e r M a jesty ’s dominions. 
The defendants, the Netherlands-Am erican Steam 
N av iga tion  Company, were a D u tch  company 
resident in  H o lland  and ca rry in g  on -business at 
Rotterdam , and had no place of business in  th is  
country.

The w r i t  was an o rd in a ry  w r i t  i n  p e rso n a m  in  
the fo rm  set fo r th  in  A ppendix A , p a rt 1, fo rm  1, 
to  the Rules of C ourt o f 1883, b u t i t  d id  not com- 
ta in  the address o f the defendants. The sub
agent of the company in  Am erica  and one o f the 
m anaging directors being in  Eng land on the busi
ness o f the  company were served w ith  the above 
w r it.

F in la y ,  Q.C. (w ith  h im  H .  S tokes) in  support of 
the m otion.— The w r i t  ough t to  be set aside. The 
defendants are a fo re ign  company, having no 
place of business in  th is  country, and therefore the 
w r i t  should be in  the fo rm  prescribed fo r service 
ou t of the  ju r isd ic tio n . To issue such a w r i t  leave 
m ust f irs t be obtained, b u t here the w r i t  has 
been issued w ith o u t leave, and moreover is in  the 
fo rm  prescribed fo r service w ith in  the ju r is d ic 
tion . The address of the defendants is also 
o m itte d :

Sedgwick v. Yedras M ining Company, 35 IV. R. 780;
W. N. 1887, p. 94.

S ir  W a lte r  P h i l l im o re  (w ith  h im  J . G. B a rn e s ), 
co n tra .— This w r i t  is no t intended fo r service o u t
side the ju r isd ic tio n . I t  is in tended to  be served 
w ith in  the ju r isd ic tio n , and is therefore pe rfectly  
regu la r in  form . The p la in tiffs  took th e ir  chance 
of serving the defendant company w ith in  th is  
country, and the service on the managing d irec to r 
is a good service w ith in  O rder IX .,  r. 8. The 
m anaging d irec to r is a head officer, and i t  makes 
no difference tha t the defendant company is  a 
fo re ign  co rp o ra tion :

Newby v. Van Oppen, 26 L. T. Rep. N. S. 164;
L. Rep. 7 Q. B. 293 ; 41 L. J. 148, Q. B . ;

The Carron Iron Company v. Maclaren, 5 H. of L.
Cas. 416.

The absence of address does no t inva lida te  the 
w r it .  The address is not an essential pa rt o f the 
w r it ,  bu t m ere ly  identifies the defendant where 
iden tifica tion  is necessary:

The Helenslea, 47 L. T. Rep. N. S. 546 ; 4 Asp. Mar.
Law Cas. 594; 7 P. Div. 57.

F in la y ,  Q.C. in  rep ly .— The H e le n s le a  (u b i sup.) 
is not in  po in t. There the defendant was a p riva te  
in d iv idu a l, here the  defendants are a fo re ign 
corporation. The la tte r  does no t tra ve l about 
wherever its  officials go.

B utt, J.— The question in  th is  case is, whether 
the  w r i t  ough t to  be set aside. I f  the w r i t  is not 
good, one need say no th ing  about the service 
o f it .  I  have caused inqu iries  to  be made a t the 
w r i t  office, and I  am to ld  th a t i t  is a most clear 
ru le  no t to  issue a w r i t  against an in d iv id u a l o r

corpora tion w ith  a fo re ign  address w ith o u t the 
leave of the judge. I  am fu r th e r  to ld  th a t the 
c le rk  who sealed th is  w r i t  seeing a long s tr in g  of 
names took pa rt of them  fo r  an address, and d id  
no t notice th a t in  fac t there was no address. In  
fac t the w r it  was sealed p e r  in c u r ia m ,  and would 
no t have been sealed a.t a ll had the c le rk  noticed 
there was no address. In  the fo rm  prescribed by  
the orders under the Jud ica tu re  A c t, the address 
as w e ll as the name is p a rt of the necessary fo rm  
of the  w r it.  I  am pe rfec tly  aware th a t th is  is a 
w r i t  fo r  service no t out o f the ju r is d ic tio n  bu t 
w ith in  the ju r isd ic tio n . S t il l i t  is clear th a t i t  
never w ould have been sealed i f  the officer had 
observed th a t there was no address, or had there 
been g iven the tru e  address, viz., the fore ign 
address of th is  corporation. I t  is  qu ite  clear th a t 
the  address was kep t ou t on purpose. T ha t being 
so, I  sha ll ce rta in ly  no t a llow  th is  w r i t  to  remain. 
I t  is therefore no t necessary to  discuss the ques
tio n  as to  the service. I  am c learly  of opinion 
th a t the p a rty  issu ing  th is  w r i t  has contravened 
the express rules o f cou rt as to w hat the w r i t  
sha ll be and shall contain, and I  th in k  th a t the 
w r i t  is irre g u la r ; the  w r i t  m ust therefore be set 
aside.

Solic ito rs fo r  the p la in tiffs , P r itc h a rd  and Sons.
S olic ito rs  fo r  the  defendants, Stokes, S a u n d e rs , 

and Stokes.

N o v . 22 a n d  29,1887.
(Before B u tt , J.)
T he  K aeo. (a.)

C o ll is io n — L im i t a t io n  o f  l ia b i l i t y  —  S h ip o w n e rs  
a n d  cargo  ow ne rs  —  M easu re  o f  dam ages  —  
I t .  S . C ., O rd e r L I L ,  r .  23.

A n  a c tio n  in  re m  by sh ipo w ne rs , f o r  c o ll is io n  be
tw een the sh ips  B . a n d  K .  h a v in g  been settled by  
a  w r i t te n  agreem ent th a t both sh ips  w ere to be 
deemed to b lam e, th is  ag reem ent w a s  f i le d  i n  the  
R e g is try  u n d e r the  p ro v is io n s  o f  O rd e r L I I . ,  
r .  23. O th e r ac tio n s  h a v in g  subsequently  been 
in s t i tu te d  by ow ners  o f  cargo  on  the B . a g a in s t 
the  K . ,  the ow ne rs  o f  the  K .  o b ta in e d  a  decree 
l im i t in g  th e ir  l ia b i l i t y .  I n  the s ta tem en t o f  c la im  
i n  the l im i ta t io n  a c tio n , i t  w a s  a lleged  th a t i t  h a d  
been agreed between the p a rt ie s  to  the s h ip  a c t io n  
th a t  both sh ips  s h o u ld  be deemed to b lam e. T h is  
a lle g a tio n  w as n o t d e n ied  i n  the respective defences 
o f  the ow ne rs  o f  the  B . a n d  h e r cargo. A t  the  
re ference to assess the am ou/n t due  to  the v a r io u s  
c la im a n ts  a g a in s t the f u n d  p a id  in to  c o u rt i n  the  
l im i ta t io n  a c tio n , the ow ne rs  o f  cargo  on  the  B .  
c la im e d  to p ro ve  f o r  the w ho le  o f  th e ir  loss. T h e  
R e g is tra r  a llo w e d  them  a m o ie ty . O n a p p e a l: 

H e ld , th a t the cargo ow ne rs  w ere n o t p re c lu d e d  f r o m  
p ro v in g  f o r  th e ir  w ho le  loss, sub jec t to p r o o f  by  
the m  th a t the K .  w as a lo n e  to  b lam e, bu t th a t the  
ow ners  o f  the B . w ere p re c lu d e d  by the ag reem ent 
w h ic h  w as e q u iv a le n t to  a  decree o f  the c o u rt  
f r o m  p ro v in g  f o r  m o re  th a n  a  m o ie ty .

H e ld , f u r th e r ,  th a t the ow ners o f  cargo  m ig h t take  
a n  issue to t r y  w he th e r the K .  w as  so le ly  o r  p a r t ly  
to  b lam e f o r  the c o llis io n .

T his was a pe titio n  in  ob jection to  the reg is tra r’s 
rep o rt in  a lim ita t io n  o f l ia b il ity  action.

The action arose out of a collision between the
(a) Reported by J. P. A spinall and B utler  A spinall, Esqrs.,

Barristers-at-Law.
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steamships B a ln a c r a ig  and K a ro ,  in  respect of 
•which i t  was agreed between the shipowners th a t 
both ships should be deemed to  be in  fa u lt.

The owners of the K a ro  haying subsequently 
obtained a decree lim it in g  th e ir  lia b ility ,  pa id  the 
surn representing th a t l ia b i l ity  in to  court. The 
R eg is tra r having investigated the various claim s 
against the fund  made the fo llow ing  re p o r t :

In this case a point of some peculiarity and difficulty 
has been raised at the reference, which, I  think, i t  is to 
be regretted was not raised on the pleadings, or in somo 
more formal way to be disposed of by the court. On the 
10th Dec. 1886 a collision took place between the two 
ships Karo and Balnacraig. The Karo was seriously 
damaged, whilst the Balnacraig w ith her cargo sank, 
and was totally lost. On the 11th and 14th of that 
month two actions in  rem, subsequently consolidated, 
were brought against the Karo on behalf of the owners, 
master, and crew of the Balnacraig, and in  those con
solidated actions the owners of the Karo counter-claimed 
against the owners of the Balnacraig for the damage 
done to the Karo. On the eve of the tr ia l in  court, viz., 
on the 12th Jan. 1887, the parties in these actions agreed 
to a decree that both vessels were to blame for the colli
sion. Subsequently, on the 18th and 21st Jan. respec
tively, two other actions were brought against the Karo 
by owners of certain portions of the cargo, of the 
Balnacraig. Thereupon, namely, on the 31st Jan., the 
owners of the Karo brought this action to lim it their 
liab ility , and on the 1st March obtained the usual decree 
lim iting their liab ility  to a sum representing 8i. per ton 
of the registered tonnage of their ship. In  this last- 
named action appearances were then duly entered, not 
only for the owners of the Balnacraig but for the owners 
of her cargo, some represented by Mr. Greening, others 
by Mr. Toller, and others owning by far the largest por
tion of the cargo by Mr. Stokes. The claims of these .' 
several parties were duly investigated by me, w ith the 
assistance of merchants, on the 25th and 29th days of 
July. A t this reference the owners of the Balnacraig 
claimed to prove against the fund in court in  respect 
only of a moiety of the damages sustained by the owners 
of the Karo, and the owners of cargo, other than those 
represented by Mr. Stokes, also claimed to prove only in 
respect of a moiety of the loss they sustained; but the 
owners of cargo, represented by Mr. Stokes, and whose 
claims aro numbered 44 in the schedule hereto, claimed 
to prove in respect of the whole loss sustained by them, 
as the Karo was solely to blame. This contention is 
based on the ground that they were not parties to the 
action in which the decree was made that both ships 
were to blame. On referring to the pleadings, i t  w ill be 
seen that the plaintiffs in this action have pleaded and 
admitted that their ship was only partly to blame for 
the collision, and, in effect, they plead that they are 
only liable for a moiety of the damages sustained by the 
owners of the Balnacraig ■. see paragraphs 5 and 9 of their 
statement of claim. The averments are not very dis
tinct, but coupled with paragraph 4 they seem to me 
sufficient to have rendered i t  right that the defendants 
represented by Mr. Stokes, i f  they intended to raise the 

oint in  question, should have done so in their defence, 
y pleading to those paragraphs, instead of lim iting 

their statement of defence to a non-admission of para
graphs 3, 6, and 8, which do not touch that point. In  
the absence therefore of any decree or proof on admis
sion that the pla in tiffs ' were solely to blame for the 
collision in question, I  have come to the conclusion that 
I  cannot recognise the right of Mr. Stokes’ parties to 
claim in this action against the fund in court m respect 
of more than a moiety of their damage, or, in  fact, on 
any different footing from the other defendants.

The agreement re ferred to  by  the  reg is tra r 
was as fo llo w s :

In  the High Court of Justice. Admiralty Division. 
Folios 335 and 370.—The Karo.—We, the undersigned 
solicitors for the plaintiffs and defendants herein, hereby 
consent to this consolidated action being taken out of 
the paper for tria l, and to a decree that both vessels are 
to blame, and for the usual reference to the registrar 
and merchants. Dated this 12th day of Jan. 1887.— 
Robert Greening, solicitor for the p la in tiffs ; Downing,
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Holman, and Co., solicitors for the defendants.—To the 
Registrar.

T h is  agreement was filed  in  the  A d m ira lty  Regis
t r y  under O rder L I I . ,  r .  23, w h ich  provides :

Any agreement in writing between the solicitors in 
Admiralty actions, dated and signed by the solicitors of 
both parties, may, i f  the Admiralty Registrar think i t  
reasonable and such as the judge would under the cir
cumstances allow, be filed, and shall thereupon become 
an order of court, and have the same effect as i f  such 
order had been made by the judge in person.

The paragraphs in  the  statem ent o f c la im  in  
the lim ita t io n  action re ferred to  by the  reg is tra r, 
were as fo llo w s :

4. On the 11th Dec. 1886 an action—1886 G., Ho. 
2675—was brought in  this division of the High Court of 
Justice on behalf of the Grampian Steamship Company, 
owners of the steamship Balnacraig, against the plain
t i f f^  owners of the steamship Karo and her freight, for 
the recovery of damages occasioned by the said colli
sion, and on the 14th Dec. 1886 an action—1886 R., 
Ho. 2849—was also brought in  this division on behalf of 
Jas. Ross and a ll others the master and crew of the 
steamship Balnacraig, for damages for the loss of the ir 
personal effects against the plaintiffs, owners of tho 
steamship Karo. The said actions were consolidated by 
an order of court, dated the 18th Deo. 1886, and the 
owners of the Karo appeared as defendants in the con
solidated cause.

5. The 12th Jan. 1887 was appointed for the hearing 
of the consolidated actions—1886 G., 2675—1886 R.,2849 
—but on or about the 11th Jan. i t  was agreed between 
the several parties to the above-mentioned actions that 
the said collision should be deemed to have been occa
sioned by the improper navigation of the Karo and by 
the improper navigation of the Balnacraig, and the 
plaintiffs admit that the said collision, and the losses 
and damages consequent thereon, were in part caused by 
the improper navigation of tho Karo.

9. The plaintiffs apprehend that the said sum is insuffi
cient to answer the moiety of the damages claimed 
against the plaintiffs in the said actions, and the other 
claims made or to be made against the Karo or her 
owners the plaintiffs, in respect of the said collision.

The respective defences m ere ly contained an 
a llegation  th a t paragraphs 3, 6, 8 o f the  state
m ent of c la im  were no t adm itted. These para
graphs stated w hat the  tonnage of the K clto was, 
w hat 81. per ton  on th a t tonnage amounted to , 
and the fac t th a t the collis ion occurred w ith o u t 
the fa u lt o r p r iv ity  o f the p la in tiffs .

In  the p e titio n  filed  by some of the owners o f 
cargo on board the B a ln a c ra ig ,  i t  was alleged 
th a t the re g is tra r was w rong in  re fus ing  to a llow  
them  to  prove fo r the  whole o f th e ir  loss on the  
fo llow ing  g ro un ds :

(a.) Because the petitioners, the plaintiffs in the 
action (1887 B., Ho. 285), were not parties to, and are not 
bound by, the agreement that the Balnacraig should be 
deemed in fault, and i t  has not been decreed or proved, 
and has not been admitted by the petitioners, that the 
Balnacraig was to blame for the said collision.

(6.) Because the petitioners have been prevented by 
tho decree in the lim itation action (1887 K.,Ho. 103) from 
carrying on the ir action, and from obtaining a decree 
that the Karo was solely to blame for the collision, and 
because the petitioners wore, and are therefore, entitled 
m law to claim against tho fund in court as i f  such a 
decree had been made.

(c.) Because the registrar’s opinion that the petitioners 
should have made their claim in their pleading in the 
said lim itation action (1887 K ., Ho. 103) was erroneous 
and ill-founded, since there was nothing alleged in tho 
statement of claim to causo them to do so, and i t  would 
have been an improper time to make their claim, and 
such claim, i f  so made, would have been struck out as 
irrelevant or disregarded.

(d.) Because, whether or not the Balnacraig was 
partly to blame, the petitioners are entitled in law to 
claim against the fund in court iu respect of the whole

T he  K aso.
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of the damages they have suffered, and not only in 
respect of a moiety thereof.

To th is  pe tition  tw o answers were filed, one by 
the  owners, master, and crew o f the B a ln a c ra ig ,  
the  other by owners o f p a rt of the cargo laden on 
board the  B a ln a c ra ig .  I n  the la tte r  there was an 
averm ent th a t i f  the re g is tra r was w rong a ll the 
cargo ownersiwere en titled  to  be p u t in  the same 
position  as the pe titioners and to  prove fo r  the 
whole o f th e ir  respective damages. In  the 

, fo rm e r i t  was averred th a t bo th  ships were in  fact 
to  blame.

N o v . 22.— On the petition  coming on for hearing  
i t  was arranged th a t i t  should be adjourned fo r a 
Week. A t  the same tim e leave was given to  the  
owners of cargo other than  the petitioners to 
app ear; and, in  the event of the  appeal being 
successful, the judge stated th a t a ll the cargo 
owners were entitled  to be put in  the same position 
as the petitioners, and to  prove fo r the  whole of 
th e ir  respective losses.

N o v . 29.— S ir W a lte r  P h i l l im o re  (w ith  h im  
S tubb s) fo r  some o f the owners o f cargo on the 
B a ln a c r a ig .— The owners of the B a ln a c ra ig  are 
b y  the agreement precluded from  c la im ing  fo r 
m ore than a m oiety of th e ir  loss. T h is  agree
m ent hav ing  been filed  is, by  reasen o f O rder 
L I I . ,  r .  23, equivalent to  an order o f court, and 
has the  same effect as i f  i t  had been made by  the 
ju d g e :

The Bellcairn, 53 L. T. Eep. N. S.686; 10 P. Div.
161; 5 Asp. Mar. Law Cas. 503 ;

The Ardandhu, 54 L. Eep. N. S. 819 ; 12 App. Cas.
256; 5 Asp. Mar. Law Cas. 594.

The cargo owners are en titled  to  c la im  fo r the 
whole of th e ir  loss. They were not parties to  the 
agreement, and therefore they  are no t bound by 
i t .  The fac t th a t they made no cla im  in  pleading 
in  the lim ita t io n  action is im m ate ria l. H ad  they 
alleged th a t the K a ro  was solely to  blame, they 
w ou ld  have raised an im m a te ria l issue, w h ich 
w ou ld  in  th a t action  have been no ground fo r the 
c o u rt re fus ing  to  g ra n t the re lie f claimed. The 
effect o f the decree in  th a t action was to  prevent 
them  prosecuting th e ir  action, and p ro v in g  th a t 
the  K a ro  was solely to  blame. [B utt. J.— The 
d iff ic u lty  arises out of shipowners being able to 
l im it  th e ir  l ia b i l ity  before i t  is determ ined what 
was the cause of the collision. I  always had some 
doubts about the case o f T h e  A m a l ia  (B r. &  L . 
151; 32 L . J. 191, A dm .) I  th in k  in  th is  case the 
c o u rt m ig h t have hesitated to  g ra n t lim ita tio n  
had th is  question as to  w h ich  vessel was to  blame 
been raised.] That was a question w h ich  was im 
m ate ria l to  the owners o f the K a ro .  The po in t is 
also taken tha t, even i f  the B a ln a c r a ig  was p a rtly  
to  blame, the cargo owners are en titled  to cla im  
the whole of th e ir  losses.

J . P. A s p in a l l ,  P o llo c k , and M a n s fie ld  appeared 
fo r  o ther claimants.

F in la y ,  Q.C. (w ith  h im  B a rn e s ) fo r the B a ln a 
c ra ig .— The owners of the K a r o  have refused to  
consent to  th is  agreement being rescinded. I f ,  
however, the cou rt should be of op in ion th a t the 
cargo owners are en titled  to  prove fo r the whole 
o f th e ir  loss, the owners of the B a ln a c r a ig  should 
be p u t in  the same position. I t  would be obviously 
absurd to  say th a t one set o f claim ants are to 
prove fo r  h a lf th e ir  damage on the basis th a t 
bo th  ships are to  blame fo r  the  collision, and to 
say th a t another set are to  prove fo r  the whole of

th e ir  damage on the basis th a t on ly  one ship is to  
blame. The cargo owners ough t to  have taken 
some steps to  establish, in  o r before the lim ita 
tion  action, what the rea l facts o f th is  collis ion 
were. H ad  they done so th is  d iff ic u lty  would 
never have a risen :

James v. London and South-Western Railway, 27
L. T. Eep. N. S. 382; L. Eep. 7 Ex. 287; 1 Asp.
Mar. Law Cas. 226;

The Amalia (ubi sup.).
They m ust now be taken to  have adm itted  th a t 
bo th  ships were to  blame. In  any event the 
cargo owners ought to  show th a t they are en titled  
to  prove fo r  the whole of th e ir  loss before they 
are allowed to  do so.

S ir  W a lte r  P h i l l im o re  in  rep ly.— I f  m y clients 
are to  be precluded from  p rov ing  fo r the whole o f 
th e ir  loss because they d id  not raise th is  question 
in  the  lim ita t io n  action, fo r  the same reason 
cla im ants who have subsequently come in  in  
answer to  advertisements ought to  be precluded 
— a resu lt w h ich  is obviously un jus t, and therefore 
exposes the fa llacy of the contention p u t fo rw ard  
by the owners of the  B a ln a c ra ig .

B utt, J.— The question a t present before me is 
w hether the p la in tiffs  in  action No. 285 and other 
persons who were owners o f cargo on board the 
B a ln a c r a ig  are en titled  to prove against the fund  
in  cou rt fo r  the whole o r on ly  h a lf the damage 
they have sustained. T he ir goods were on board 
the B a ln a c ra ig ,  and were sunk w ith  her in  con
sequence of a collis ion w ith  the steamship K a ro .  
The K a ro  was in  fa u lt fo r  th a t Collision, e ither 
w h o lly  o r in  part. T ha t is an adm itted  fact. The 
consequence of th a t is  tha t, on the collis ion 
occurring , ipso  fa c to  the  p la in tiffs  in  the  damage 
actions became possessed of a m aritim e lien  on 
the K a ro .  To enforce th is  lien  the p la in tiffs  in  
action 285 b rough t th e ir  action in  th is  cou rt 
against the K a ro .  The owners o f the B a ln a 
c ra ig  also commenced an action in  th is  
cou rt against the  K a r o ; bu t th a t su it was 
settled by the solic itors of the p la in tiffs  and 
defendants respectively en tering  in to  the 
fo llo w in g  agreement; “ We, the  undersigned soli
c ito rs  fo r  the p la in tiffs  and the defendants, herein 
consent to  th is  consolidated action being taken out 
o f the paper fo r tr ia l,  and to  a decree th a t both 
vessels are to  blame, and fo r the usual reference 
to  the re g is tra r and merchants.”  That agreement 
was filed in  the reg is try , and the effect of th a t 
was, in  m y  judgm ent, to  make i t  equivalent to  a 
decree of the cou rt under Order L I I . ,  r. 23. There
fore the m a tte r is to  be considered as i f  there were 
a judgm ent of the cou rt pronouncing both of these 
vessels to blame fo r the collision. S ho rtly^a fte r 
th a t agreement had been filed, the owners of the 
K a r o  in s titu te d  th is  action fo r  the lim ita t io n  of 
th e ir  lia b ility ,  and they pa id 81. per ton  in to  court. 
The resu lt o f th a t s u it was to  stay action No. 285. 
In  th a t state of affa irs the on ly  remedy o f the, 
p la in tiffs  in  action No. 285 was to  c la im  against 
the fund in  court. Now, w hat is th a t fund? 
W hy, i t  is, in  fact, fo r  a ll purposes of the  su it, the 
res, the ship herself. Unless the p la in tiffs  in  
action No. 285 have precluded themselves e ither 
by th e ir pleadings or otherwise from  m aking such 
a claim , i t  appears to  me clear th a t they have 
ju s t the same r ig h ts  against the fun d  in  cou rt as 
they would have against the res, against the ship 
herself. T ha t leads to  the in q u iry  whether thev
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have so precluded themselves from  m aking a cla im  
fo r  the fu l l  amount of the damage they have 
sustained, and whether they are on ly  en titled  to 
cla im  fo r one-half. I t  is said th a t they have pre
cluded themselves from  so do ing by th e ir  
pleadings, bu t I  am u tte r ly  unable to  see they 
have done anyth ing  o f the sort. In  the firs t place, 
there is no d is tinc t allegation in  the statement of 
cla im  in  the lim ita tio n  su it tha t bo th vessels were 
to  blame. I t  is true  tha t there was an admission 
th a t the damages and loss consequent on the  col
lis ion  were in  pa rt caused by the im proper naviga
tion  of the K a ro . Then, in  another paragraph of 
the statement of cla im , something is said about a 
m oiety of damages. W hat were the p la in tiffs  in  
action No. 285. to  do P H ad they  pleaded th a t they 
were en titled  to  recover the whole and no t the 
m oiety, i t  would have been an im m ateria l m a tte r 
in  the su it. The real question in  the lim ita tio n  
action is whether the p la in tiffs  are en titled  to 
have th e ir lia b il ity  lim ite d  according to  the pro
visions of the statute. I t  made no difference, fo r 
the purposes of the decree in  th a t su it, whether 
the p la in tiffs  in  action No. 285 traversed the allega
tion  of the K a ro  being p a rtly  to  blame or not. 
B u t then i t  is said they ought somehow to  have 
raised the question in  the  lim ita t io n  action, i f  no t 
by  the pleadings, a t a ll events by ta k in g  the 
objection. I  ask m yself why, and, i f  so, how ? 
F o r the purposes of th a t su it i t  m attered not to 
them  what was done. The fac t of th e ir  asserting 
a cla im  at the hearing o f th a t su it would not have 
affected the question of lim ita tio n  at a ll. I t  would 
no t have varied the amount wh ich the owners of 
the K a ro  were bound to  pay in to  court. Suppose 
the question had been raised, the  answer would 
have been, “  T hat has no th ing  to  do w ith  the 
present proceedings. You may c la im  th a t when 
you get before the reg is tra r.”  B u t, fu rth e r, when 
i t  is  said th a t these claim ants, who happen to  have 
been parties to  the lim ita tio n  su it, are precluded 
by  th e ir  pleading from  ob ta in ing  fu l l  damages, I  
ask m yself, am I  to  apply a S im ilar ru le  to  the 
cla im ants who were not parties to  th a t s u it and 
who have come in  afterwards in  consequence of 
the  advertisements P I t  seems preposterous th a t 
these la tte r  claim ants are to  be allowed to  prove 
fo r  th e ir  whole loss, w h ile the  form er are to  be 
allowed to  prove fo r on ly  a m oiety. I t  may be 
th a t th is  d iff ic u lty  has arisen from  the decision in  
T h e  A m a lia  (u b i sup .), from  w hich i t  appears tha t a 
lim ita t io n  su it may be carried to  a successful issue 
by  a shipowner w ith ou t his a d m ittin g  his lia b ility .  
I t  would not be becoming in  me to  discuss the 
correctness o f the decision in the case o f The  
A m a l ia  (u b i s u p .) ; bu t I  cannot help th in k in g  tha t 
th a t decision has led to  a good deal o f the d iff ic u lty  
in  th is ' case.

Now, w hat under the  circumstances is to  be 
done? I  ho ld  tha t, apart from  the question 
whether these cargo owners have precluded 
themselves from  prov ing  on the fund  fo r the 
whole amount of th e ir  loss, they have a clear r ig h t 
to  do so. I  hold, also, th a t they have not so pre
cluded themselves. I t  bv no means follows th a t 
they are in  fact en titled  to  the whole amount of 
the loss w h ich appears in  the schedule to  the 
re g is tra r ’s report. I n  m y judgm ent they m ust 
f irs t  establish th is, th a t the facts o f the case are 
such as to  en title  them  to  whole damages and not 
to  ha lf. I f  the case of T h e  M i la n  (5 L . T. Rep. 
N . S. 590; Lush. 388 ; 1 M ar. Law  Cas. O. S. 185)
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is r ig h t— and I  say no th ing  to the  con tra ry—then 
i t  may w e ll be, on the facts o f the case, th a t they 
never had a r ig h t  to  more than  h a lf of the 
damages. U nder these circumstances some steps 
m ust be taken, before they can prove fo r the whole 
amount, to  ascertain i f  they are so en titled . The 
obvious and simple way of enabling them to do i t  
w ould be to  raise the stay p u t upon th e ir  action 
by the  decree in  the lim ita tio n  su it, and tha t, i f  
necessary, I  shall do. B u t I  do not th in k  th a t is 
a ll I  ought to do. A s has been pointed out, these 
claim ants m ig h t proceed against the K a ro ,  bu t the 
owners of the K a ro  have no in te rest in  the 
m atter, because whatever the resu lt they w ould 
not be bound to  pay a penny more, and therefore 
possibly would not defend the su it. I  th in k  the 
su it ought to be contested by those who have an 
in te rest in  contesting it ,  and I  th in k  th a t the 
owners of the B a ln a c r a ig  have th a t in terest. I  
shall d irect an issue between the owners of cargo 
in  No. 285 and any other claim ants who like  to 
come in  on the one side and the owners of the 
B a ln a c ra ig  on the other, to ascertain w hat the 
rea l state o f the case is, w hether each vessel is 
p a rtly  to blame, o r whether the K a ro  is alone to 
blame. I  am asked, on behalf of the owners of 
the B a ln a c ra ig ,  to  say th a t they are en titled  to 
rescind w hat I  regard as the order o f the court, 
made in  the collis ion action, and to  a llow  them  to  
claim  the whole amount of th e ir damages n o tw ith 
standing th a t order. I  am unable to  see how th a t 
th a t can be done. I  th in k  there is at th is  
moment w hat is tan tam ount to  a judgm ent o f the 
court as between the owners of the K a ro  and 
the owners o f the B a ln a c ra ig ,  th a t both vessels 
were to  blame. I  th in k  th a t the course taken by 
the owners of the B a ln a c ra ig  has precluded them  
from  any such step, and I  cannot b u t rem ark tha t 
in  th e ir  pleadings in  opposition to  the objections 
to  th is  rep o rt they allege d is tin c tly , and as a 
m a tte r of fact, th a t bo th vessels were in  fac t to 
blame fo r the collision. I t  is argued on the pa rt 
o f the owners of cargo th a t i t  is im m ate ria l 
whether both these vessels were to  blame, o r 
whether the K a ro  was alone to  blame, because, 
even i f  both vessels were to blame, they s till,  as 
owners of cargo, would be en titled  to  cla im  
against the owners o f the K a ro  the  fu l l  amount of 
th e ir  damage. A p a rt from  a u th o rity  there would 
seem to  be a good deal to  be said in  favour of tha t 
con ten tion ; bu t i t  is a m atte r upon w hich i t  is 
not necessary fo r  me to  express any opinion. I  
hold th a t I  am c learly  bound by the a u th o rity  of 
The M i la n  (u b i sup .), which, i f  1 recollect r ig h tly , 
was approved of by the  C ourt of Appeal, and 
therefore I  can give no effect to  th a t contention. 
The resu lt w i l l  be, th a t I  m ust ho ld  these owners 
of cargo are en titled  to  p u t fo rw ard  th e ir  respect
ive claims fo r the whole amount of th e ir  damage ; 
tha t the owners of the B a ln a c r a ig  are not en titled  
to  prove fo r more than h a lf the amount of th e ir  
damage; and tha t, i f  i t  be desired, there is to  be 
an issue between the owners o f cargo on the one 
hand and the owners of the B a ln a c ra ig  on the 
other, to  determ ine whether one o r bo th  of these 
vessels are to  blame.

S o lic ito r fo r  the owners o f the B a ln a c ra ig ,  
R o b e rt G reen ing .

Solicitors fo r  the petitioners, Stokes, S aun de rs , 
and Stokes.

Solicitors fo r other claimants, Robert G reen ing ;
Oswald Clarkson-, T o lle r and Sons.
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A d m .1 T h e  P a r is ia n . [ A d m .

T u e sd a y , D ec. 6,1887.
(Before B u n ,  J.)
T he P a r is ia n , (a )

C o llis io n — D eference  —  A f f id a v it  —  C ro ss -e xa m in a 
t io n  o f  deponent— R . S . C., O rd e r X X X V I I . ,  r .  2 ;  
O rd e r X X X V I I I . ,  r .  28.

A t  a  re ference i n  a n  A d m ir a l t y  a c tio n , w here the  
p la i n t i f f  be ing re s id e n t a b ro a d  m akes a n  a f f id a v it  
i n  s u p p o rt o f  h is  c la im  a n d  re fuses to a tte n d  f o r  
cro ss -e xa m in a tio n , i t  is  i n  the d is c re t io n  o f  the  
re g is tra r  to  re fuse  to accept the  a f f id a v it  u n t i l  the  
p la in t i f f  has been cross-exam ined , a n d  i t  is  f u r th e r  
w ith in  h is  d is c re tio n  to  say w h e th e r the c irc u m 
stances a re  such th a t the w itness  s h o u ld  a tte n d  in  
th is  c o u n try  f o r  c ro ss -e xa m in a tio n , o r  sh o u ld  be 
cross-exam ined a b ro a d  on  com m iss ion .

T his was a special case stated by the  d is tr ic t  
re g is tra r a t L ive rpoo l fo r  the  op in ion of the 
■court.

The case was as fo llo w s :—
1. This was an action b rough t to  recover 

damages occasioned by a co llis ion  w h ich  took place 
between the L a  M a r ie  and the §.s. P a r is ia n ,  on 
the 30th M arch 1886, o ff the banks of New found
land.

2. On the 28th Jan. 1887 an order was made by 
consent tha t judgm ent should be entered fo r the 
p la in t if f  fo r  50 per cent, of the damages found 
to  have been sustained by  h im , and th a t the 
accounts and vouchers re la tin g  to  the p la in t if f ’s 
c la im  should be re ferred to  the d is tr ic t  reg is tra r 
and merchants to assess the  am ount thereof.

3. On the 11th June 1887 the p la in tiffs  lodged 
th e ir  cla im , a copy o f w h ich  is hereto annexed, 
and filed  a num ber of affidavits in  support, one 
o f w h ich was made by  Prosper V illa rs , of G ran
v il le  in  France, who was the sole owner of the 
L a  M a r ie .

4. On the 18th Nov. 1887 an order was made 
appo in ting  the reference to  take place on the 
2nd inst., and d irec tin g  the said Prosper V il la rs  
to  a ttend to  be cross-examined on his a ffidavit.

5. On the 18th Nov. 1887 the defendants’ 
so lic itors also gave notice to  the p la in t if f  s 
so lic ito rs th a t the y  requ ired the said Prosper 
V il la rs  to  be produced fo r exam ination at the said 
reference.

6. A f te r  the reference had been opened the 
p la in t if f ’s so lic ito r stated th a t the said Prosper 
V il la rs  was not in  attendance ow ing to  illness, 
and he contended th a t i f  the defendants wished to 
cross-examine h im  the  proper course to  be adopted 
was to  issue a commission to  France fo r the p u r
pose. I t  was also subm itted th a t, i f  the defen
dants wished to  check the statements in  the 
affidavits, they could do th is  by re q u ir in g  produc
t io n  of the p la in t if f ’s books and documents. 
The defendants’ counsel contended tha t, i f  the 
said Prosper V il la rs  d id  no t a ttend  to  be cross- 
examined, his a ffidav it ought no t to  be used a t the 
reference.

7. The merchants and I  were s trong ly  of 
opin ion th a t, considering the na ture and extent of 
the cla im , i t  w ould be more satis factory in  the 
in terests of jus tice  th a t the said Prosper V il la rs  
should a ttend to be cross-examined on h is a ffidavit 
and to  produce his vouchers and expla in the 
entries in  his books.

V ol. V I . ,  N . S.

(a) Reported by J. P. A spin all  and Bd tlek  ASPINALL, Esqrs.,
Barristers-at-Law.

The questions fo r the  decision o f the cou rt 
a re : (1.) "Whether the  said a ffidav it of Prosper 
V il la rs  ought to be used on the  reference, the 
said Prosper V il la rs  hav ing  fa iled  to  a ttend fo r  
the  purpose of cross-exam ination; (2) whether 
the proper mode of ta k in g  such exam ination is 
by issu ing a commission to  France fo r  the p u r
pose, or by h is a ttend ing before the  re g is tra r and 
m erchants; (3) how the costs o f and in c iden t to  
th is  special case are to  be borne.

The re g is tra r was o f op in ion th a t the  p la in t if f  
ough t to  a ttend fo r  cross-examination, and had 
adjourned the reference u n t il the cou rt had 
decided the above questions.

C. H a l l ,  Q.C. (w ith  h im  D r. S tubb s ) fo r  the  
p la in t if f.— The re g is tra r ough t to  have read and 
accepted the p la in t if f ’s a ffidav it. Express p ro 
v is ion  is made by O rder X X X V I I . ,  r .  2, th a t “  in  
references in  A d m ira lty  actions, evidence m ay be 
g iven by  a ffidav it.”  O rder X X X V I I I . ,  r. 28, 
w h ich  deals w ith  the  cross-examination of de
ponents, does no t app ly to  references. There is 
no power to  compel a person resident abroad to  
come over to  th is  coun try  fo r  cross-examination :

Concha v. Concha, 55 L. T. Rep. N. S. 522 ; 11 App.
Cas. 541.

I f  the  cou rt should th in k  th a t the p la in t if f  ough t 
to  be cross-examined, the  proper procedure is to  
issue a commission fo r th a t purpose.

Joseph W a lto n , fo r  the  defendants, eowfra.— The 
re g is tra r was en titled  to  say th a t in  the  c ircu m 
stances he w ould not accept the  p la in t if f ’s 
a ffidavit. H e  has a d iscretion, and in  the present 
case was ju s tifie d  in  exercising i t  as ho has done. 
O rder X X X V T II . ,  r. 28, is  applicable to  the 
present case. I t  is to  be noticed th a t in  th is  case 
the deponent is not a mere w itness, b u t the p la in 
t i f f .  N o suffic ient reason has been shown w hy 
the p la in t if f  is unable to  attend.

H a l l ,  Q.C. in  rep ly.
Butt, J.— I  th in k  the proper course in  th is  case 

is fo r  the re g is tra r to  receive the a ffidav it of the  
p la in t if f,  b u t I  th in k  he is pe rfe c tly  w ith in  h is  
r ig h ts  i f  he refuses to  find  the  facts alleged in  
th a t a ffidav it to  be proved by i t  unless and u n t i l  
there has been a cross-examination in  some way 
o r another, e ithe r here o r abroad, of th is  deponent. 
T ha t I  understand to  be substan tia lly  the view  
th a t the  re g is tra r has taken. I t  m ay be do ub tfu l 
whether the re g is tra r has power to  requ ire  the  
cross-examination, e ithe r here o r in  France, of 
the p la in t if f.  1 am fa r  fro m  saying th a t i t  could 
no t be done under the  rules, b u t I  do no t th in k  i t  
necessary to  decide whether i t  may. I  th in k  the 
practice —  w hich to  m y m ind  is entirely^ con
form able to  common sense— is, th a t the  re g is tra r 
has power to  say, “  I  am no t satisfied w ith  the  
evidence as i t  stands, and before I  go any 
fu r th e r  I  require  the deponent’s cross-exami
nation .”  T hat, I  th in k , is a m a tte r w ith in , and 
s tr ic t ly  w ith in , the d iscretion of the reg is tra r. I f  
th a t be so, the next question wh ich arises is , how 
is  th a t d iscre tion  to  be exercised ? Is  i t  to  be 
exercised by issu ing a commission to  the  place o f 
residence of the p la in t if f,  w h ich  is G ranville , in  
the n o rth  o f F rance ; o r should i t  be exercised in  
the way the re g is tra r p re ferred by re q u irin g  
the  cross-examination here? To m y m ind, in  
exercising th a t d iscretion there is a m ate ria l 
difference when you are dealing w ith  a p a r ty  to

2 K
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the  s u it and an o rd inary  witness in  the  su it. I f  
the  deponent is resident abroad, and is a mere 
witness fo r  the p la in tiff, i t  m ay be, and ve ry  

would be, absolutely impossible fo r  the 
p la in t if f  to  produce h im  fo r cross-examination 
here. A n d  then very  great in jus tice  w ou ld  be 
done to  the p la in t if f  in  ordering  him  to  do some
th in g  w h ich i t  w ould be w h o lly  out o f his power 
to  do. The case is d iffe ren t where the p la in t if f  
is  the deponent, because he has i t  in  his power, 
subject to  one m a tte r fo r consideration, to  come 
o r stay away.

. There is another consideration to  be kep t in  
s ig h t in  exercising discretion of th is  sort, and i t  is 
convenience and expense. I t  is one th in g  to re 
qu ire  a man, a p a rty  to a suit, to  come, fo r  instance, 
fro m  B raz il, to  subm it h im self fo r cross-examina
tio n  ; i t  is another where th a t man is resident in  
1 ranee, and w ith in  a few hours’ distance. I  th in k  
th a t again is a m a tte r to  be taken in to  considera
tio n  by the reg is tra r, and I  confess, i f  the p la in t if f  
is  in  a position and state of health  to  a llow  o f his 
coming, I  th in k  the reg is tra r is exercising h is d is
cre tion  in  a reasonable m anner in  saying, “  I  won’t  
o rder h im  to  come, b u t I  won’t  g ive effect to  his 
a ffidav it t i l l  he does come.”  The exact state o f 
th ings  w ith  regard to  the p la in t if f  I  don’t  know. 
I t  is  said he was il l ,  b u t I  don’t  th in k  any evi
dence o f th a t was given, and th a t b e in g ‘ so, I  
th in k  the reg is tra r was pe rfectly  en titled  to  take 
the  course w h ich  substantia lly  he has taken and 
say, “  I  sha ll ho ld  m y hand in  th is  m a tte r u n t il 
the  p la in t if f  comes here and subm its to  cross- 
exam ination.”  I n  th a t v iew  I  concur, and i f  I  
made an order in  the m a tte r i t  would be a s im ila r 
order, b u t always subject to  an application to  
take the evidence abroad on the  ground th a t the 
p la in t if f  is re a lly  unable to  come, i.e ., too i l l  to 
come w ith in  a reasonable tim e. T ha t being m y 
view, I  don’t  th in k  there is an y th in g  th a t I  have 
decided w h ich  is rea lly  in  con flic t w ith  the 
decision o f the Lords Justices in  the case of 
C oncha  v. C onch a  (u b i sup .). S t i l l  less do I  
th in k  so, having regard to  the fac t th a t the case 
has been to the House of Lo rds, and th a t they  p u t 
i t  m ere ly as a m a tte r o f d iscretion. I t  seems to 
me i t  is less expensive and more convenient, 
where a man resides in  Prance, fo r  h im  to  come 
over and be cross-examined on his own a ffidav it 
tha n  to  issue a commission there. I  th in k , the re 
fore, the d iscretion is w ith  the reg is tra r, and 
th a t i t  has been p rope rly  exercised by  his ex
pressing an op in ion th a t the  p la in t if f  ought to  
come over. B u t i t  is en tire ly  w ith in  his discretion 
to  accept the a ffidav it o r refuse it ,  or i f  the  c ir 
cumstances w a rran t i t  to  say the  cross-examina
t io n  should take place under a commission in  
Prance.

S o lic ito rs fo r  the p la in t if f,  Stokes, S a u n d e rs , 
and Stokes.

Solic ito rs fo r  the defendants, H i l l ,  D ic k in s o n ,  
L ig l i tb o u n d ,  and D ic k in s o n .

[A dm.

Dec. 19, 20,1887, a n d  J a n . 17, 1888.
(Before B utt, J.)

T he V indobala . (a)

C o-o w ne rsh ip  a c tio n — F r e ig h t— M a r in e  in s u ra n c e  
— M a n a g in g  o w n e r— L ia b i l i t y  o f  t r a d in g  ow ners.

The p u rc h a s e r o f  shares i n  a  sh ip  d u r in g  the v ro -  
gress o f  a  voyage is  o n ly  e n tit le d  to sha re  i n  the  
n e t f r e ig h t  a f te r  a l l  the expenses in c id e n ta l to 
e a rn in g  the f r e ig h t  o n  the voyage i n  qu e s tio n  have  
been deducted  f r o m  the gross fre ig h t .

T h e  p u rc h a s e r o f  shares in  a  sh ip , w h ic h  have been 
in s u re d  in  m u tu a l in s u ra n c e  c lubs by  the  m a n 
a g in g  o w n e r w i th  the a u th o r it y  o f  the  ve n d o r, is  
n o t l ia b le  i n  the  absence o f  ag reem ent to  con 
tr ib u te  to  the p a y m e n t o f  c a lls  i n  respect o f  the  
in s u ra n c e .

W here  a  s h ip  is  be ing  w o rke d  by p a r t  o f  h e r ow ners, 
the re m a in d e r  be ing  d isse n tie n t, a n d  losses re s u lt  
f r o m  h e r em p loym e n t, such losses a re  to  be bo rne , 
n o t i n  the p r o p o r t io n  w h ic h  each sha re  o f  the  
w o rk in g  ow ne rs  bears to the w ho le  s ix ty - fo u r  
shares, b u t i n  the p ro p o r t io n  w h ic h  each share  
bears to the n u m b e r o f  shares h e ld  by the  pe rsons  
w o rk in g  the sh ip .

W here a  m a n a g in g  o w n e r w i th  the a u th o r it y  o f  h is  
co-owners en tered in to  n e g o tia t io n s  as to  c h a rte r
in g  th e ir  sh ip , a n d  f o r  th a t p u rp o s e  s igne d  a n d  
sent to the p roposed  cha rte re rs  a  fo r m  o f  c h a rte r  
f ix in g  the s h ip  f o r  a  c e r ta in  voyage a t a  c e r ta in  
ra te  o f  f r e ig h t ,  a n d  the c h a rte r  w as  re tu rn e d  
f i n a l l y  s igne d  by the cha rte re rs , b u t a lte re d  as to 
c e r ta in  m in o r  p ro v is io n s , the f a c t  th a t some o f  
the co-ow ners gave no tice  i n  w r i t in g  to  the m a n -  
a g in g  o w n e r a f te r  he h a d  s igne d  the c h a rte r, b u t 
before i t  h a d  been s igne d  by the ch a rte re rs , th a t  
they re fused  to be b o u n d  by i t ,  d id  n o t re lie ve  them  

f r o m  l ia b i l i t y  i n  respect o f  i t .
W here  p a r t  ow ne rs  w ro n g f id ly  in s t itu te  a n  a c tio n  

o f  r e s t ra in t  a n d  a rre s t the 'ship th e re in , i t  is  the  
d u ty  o f  the  m a n a g in g  o w n e r to  take  a l l  re ason 
a b le  steps to  m in im is e  the losses a n d  expenses 
consequent on  such a rre s t, a n d  the a r re s t in g  
ow ners  a re  n o t lia b le  f o r  such losses a n d  expenses 
a f te r  a  reasonab le  tim e  has elapsed w i th in  
w h ic h  such steps c o u ld  have been taken.

T his was an action by E. J. and C. H . W a lke r 
as executors of R obert D ickinson, deceased, to  
recover con tribu tion  from  the defendants as part 
owners o f the s.s. V in d o b a la , in  respect of 
expenses incu rred  by D ickinson and the p la in tiffs  
as m anaging owners in  re la tion  to the manage
m ent and insurance o f the vessel.

The facts were presented to  the cou rt in  the 
fo rm  of a special case, and on the  6 th  A ug . 1886 
the c la im  was referred to  the re g is tra r and m er
chants to  report on the accounts upon the facts 
stated in  the special case.

The reference having been heard, the R eg is tra r 
made the fo llow ing  re p o r t :—

The various questions raised in the action were 
originally presented to the court in the form of a special 
case on the 6th Aug. 1886. Butt, J., then, before 
entering upon a consideration of theso questions, made 
the following order of reference to the registrar and 
merchants, viz. : To report on the accounts upon the 
facts stated in  such special case, w ith liberty to the 
registrar to call for further evidence as he might th ink 
necessary.

In pursuance of that order the parties finally arranged 
to meet on the 10th March in the present year, and i t
(a) Reported by J. P. A spinall and Butler  A spinat.l , Eeqrs.,

Barristers-at-Law.
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wag then found necessary as a preliminary to going into 
various questions of account that I  should consider 
several of the points of law raised in the special case, on 
whioh, i f  possible, I  should have greatly preferred to 
have been guided by the previous decision of the court.
A  brief statement of the facts, which are fu lly  set forth 
in the special case, is desirable, to indicate the nature ol 
the points in  dispute. m  „  TT ,<r „

The plaintiffs are E. J. Walker and C. H. Walker, 
executors of K. Dickinson, who, to the date of his death, 
on the 9th Sept. 1884, was managing owner of the ship 
Vindobala and held twenty shares in  her. The defen
dants are the remaining owners of that ship, some, viz., 
W  Dickinson and C. Leslie, by recent transfer of shares. 
The first question is whether a certain charter-party 
which bears date Amsterdam, the 17th July 1884, and 
which had been the subject of negotiation for many days 
previously, wasbindingon all the then owners of the ship, 
including the ten defendants, called the Bell defendants, 
who owned fourteen sixty-fourths of the ship, and who on 
the 19th July 1884 caused a notice to be given to the manag
ing owner that they declined to continue sailing the vessel 
in  the depressed state of trade, or to be bound in any way 
by any new charter. 1 came to the conclusion that such 
notice was given too late, and consequently that the 
charter of the 17th July 1884 was binding on all. That 
charter provided that the ship should proceed to Elga 
and there load a cargo of timber for Amsterdam, Zaandam, 
&o When this charter was negotiated, the ship was on 
a voyage to Bilbao and thoncoto Botterdam w ith cargo, 
and i t  was contemplated by the managing owner that, 
instead of proceeding to Biga in ballast, she should take 
out a cargo to the Baltic on owners’ account, and leave 
for that purpose was given by the charter of 17th July. 
Accordingly on the 28th July the managing owner entered 
into a charter-party w ith Messrs. Pymam, Bell, and Go. 
for carrying a cargo of coals from the Tyne to bwine- 
munde in the Baltic, whence the ship was to proceed to 
Biga to load her timber. Viewing this second charter- 
party which, though of later date, was to be performed, 
first as a proper and necessary complement to the charter 
of 17th July, X have determined that i t  also is binding on 
all the owners. On the 3rd Aug. the ship, having 
delivered the cargo from Bilbao to Botterdam, arrived m 
the Tyne and proceeded to load the cargo of coals. On 
the 5th Aug. when the ship was cleared and about to 
sail she was arrested in an notion of restraint at the suit 
of the Bell defendants, who had given the notice before 
mentioned. Many communications then took place 
between the solicitors for the Bell defendants and the 
managing owner, but without any agreement being come 
to for the release of the ship, and in fact she was not 
released until about the 23rd Dec. 1884 under the c ir
cumstances hereinafter stated. In  consequence of these 
proceedings the greater part of the crew were discharged 
early in  September. On the 9th Sept E. Dickinson, the 
managing owner, died, and on the 18th Sept, the charter 
of the 17th July was cancelled by agreement between the 
charterer and E. J. Walker, one of the said B. Dickinson s 
executors. As regards the coal charter no arrangement 
was come to, and the coals remamedon board the vessel. 
On the 16th Oct. Mr. E. J. Walker issued a circular to 
each of the then owners, giving notice of a meeting to be 
held on the 21st Oct. to appoint another managing 
owner in lieu of Mr. B. Dickinson, and to make 
arrangements for the future management. 1 his meeting 
was attended by owners or representatives of owners 
holding fifty-six shares, of whom the holders of 
th ir ty  shares voted for Mr. E. J. Walker as 
managing owner, the holder of twenty-one shares, voted 
against him, and the holders of five shares did not vote 
at all. No other person was proposed as managing 
owner. The Bell defendants gave written notice the 
same day that they did not recognise Mr. E. J. Walker 
as their agent in  any way. . .

Under the circumstances stated, I  am of opinion that 
M r. Walker by this vote was entitled to assume the 
position of managing owner, and to act as such, though 
bound to reoognise the notices received from the owners 
who dissented from the employment of the ship. A lew 
days later, viz., on the 26th Oct., the cargo of coals on 
board the ship took fire by spontaneous combustion. 
The fire was afterwards extinguished, and on the advice 
o f the surveyors the remainder was unloaded and landed 
at a wharf on the Tyne by direction of E. J Walker. 
This misfortune also necessarily led to increased expense

and loss. A t length on the,2nd Dec, M r. E. J . Walker 
instructed his solicitor to enter an appearance in  the 
action commenced on the 5th Aug., and after much 
difficulty and delay bail for the safe return of the ship 
was eventually given on the 19th Dec. to the Boll defen
dants who were plaintiffs in that action, and the ship 
was released on the 23rd, and sailed under a charter- 
party entered into on the 10th Dec. by Mr. E. J. Walker 
as managing owner. The voyage was to Coosaw and 
back, and is known as voyage 15.

The above is a bare outline of this ship s history trom 
July to Dec. 1884, and on these facts I  have come to the 
following conclusions : As already stated, I  have held 
that the notice given by the Bell defendants came too 
late to release them from responsibility for the engage
ments made for the ship by the charters of the 17th and 
28th July respectively. I t  follows, if  that conclusion is 
correct, that they were not justified in interfering w ith 
the execution of these contracts by arresting the ship 
on the 5th Aug., and refusing to release her without 
security for their interests being given by their co-owners, 
and consequently they are liable for the losses and ex
penses which naturally resulted from the ir action. The 
next question is, what is the lim it of that liab ility  r 
This would seem to depend upon what new duty was cast 
upon the managing owner by the arrest We have con
sidered that his best course would have been to consult 
the non-arresting owners and w ith their concurrence, i f  
they would not bail the ship, to adopt w ith reasonable 
promptitude some other course that would minimise 
the loss and expense, such as til negotiate the cancella
tion of the charters, and failing in tha t to abandon them, 
throwing on the arresting owners in either case any loss 
that might ensue. Such a course, we think, allowing 
time for negotiations and communications might have 
been decided apon by the 3rd Sept., on which day the 
greater part of the crew were in fact discharged We 
hold therefore that the arresting owners arc liable 
for all losses and expenses consequent on the arrest, 
which would have been incurred i f  these charters 
had been abandoned by that date, and that any 
other losses so resulting and subsequently incurred, 
other than the costs of the custody of the ship by the 
marshal during arrest, shall be borne by all the owners. 
In  deciding, however, that the arresting owners are 
liable for losses as above stated, I  am of opinion that 
such losses should not include damages, or in other 
words, demurrage of the ship. Next, as to the losses 
arising1 from fir© in the cargo of coals, considering the 
date of Mr. Dickinson’s death, the 9th Sept., and the 
general circumstances of the case, including the fact 
that no managing owner was appointed in his place un til 
the 21st Oct., a few days only before the fire, we consider 
that there is no evidence or presumption of such negli
gence as would render Mr. Dickinson’s estate, or Mr. 
Walker as his successor, liable for those losses, and that 
they must fa ll rateably upon the holders of the whole 
sixty-four shares. .

A separate question has arisen as to the deiendant 
J. Bourne, owner of three shares. He was not one of 
the arresting owners, and security in respect of ms 
shares was not given by the bail bond of the 19th Dec. 
884, but, inasmuch as he had caused notice to be gfiven 
on the 8th Aug. that he would not join m sailing the 
ship, we th ink he is to be considered a non-tradmg 
owner in  respect of voyage 15, although no further 
notice was given on his behalf un til after the voyage 
commenced. As regards three other defendants, namely, 
Messrs. John Dickinson, W. Benton, and W. Eiley, 
who were present at the meeting of the 21st Oct., and 
voted against the appointment of Mr. E. J. Walker, as 
managing owner, inasmuch as they were not included m 
the non-trading notice given on behalf of the Bell defen
dants, or in any similar notice until the close of that year, 
they must be considered as participators m voyage 15. 
The trading owners for this voyage therefore held forty- 
seven shares. After the return of the ship from the 
fifteenth voyage in March 1885, a second action of 
restraint was brought on behalf of the Bell defendants 
in  conjunction w ith Messrs. Bourne, Benton, andlEiley 
before named, the two latter holding four shares, and sub
sequently bail was given to those plaintiffs for the safe 
return of the ship from her sixteenth voyage which was 
from the Tyne to Coosaw and back to Plymouth, which 
she reached on the 1st May 1885. In  June 1885 further 
bail was given to the same plaintiffs in a further action
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for the safe return of the ship from her seventeenth 
voyage, which terminated at Glasgow.

circumstances stated in  paragraphs 
I f , t °  W  a A n iw  of the special case, I  have con
cluded that Mr. Leslie, who is now the holder of the 
twenty shares originally held by E. Dickinson deceased, 
an?.,, terwards by Messrs. Walker as his executors, is 
entitled on the one hand to twenty forty-thirds of the 
»e ight earned on voyage 18, and on the other hand, he 
is liable for twenty forty-thirds of the expenses of 
earning1 such freight. Another point specially mooted 
has been m what proportion the profits or losses of the 
tour voyages 15 to 18 inclusive should be credited or 
debited between the trading owners for each voyage 
respectively. I t  has been contended that the trading 
owners other than the managing owners are only liable 
in  sixty-fourths instead of in forty-sevenths or forty- 
thirds, as the case may be, on the ground that i t  is not 
proved, that such owners consented to increase or vary 
the ir interest in the working of the ship. The con
clusion, however, which we have come to is, that under 
the circumstances of this case such consent is to be 
inferred. The grounds for this conclusion are shortly 
these. On the 16th Aug. 1884, a few days after the 
arrest of the ship by the Bell defendants, a printed 
letter was sent by Mr. Dickinson, the then managing 
owner, to each of the other owners, informing them of 
the arrest, of the circumstances under which that step 
was taken and persisted in, and generally of the hostile 
action of the Bell defendants, and their refusal to join 
in  navigating the ship. This was followed by the 
circular of the 16th Oct., which notified to each owner 
that, in  consequence of Mr. Dickinson’s death, i t  
became necessary te appoint another managing owner, 
and to make arrangements for the further management 
of the ship, and invited each owner to attend tho 
meeting of owners for the purpose named. That 
meeting took place on the 21st Oct., as previously 
stated, when Mr. E. J. Walker was appointed managing 
owner, and shortly afterwards, on the 8th Nov., Mr.

J. Walker sent out a printed circular to the owners, 
in  which he says: “  You are aware the steamer has been 
laid up under arrest at the instigation of certain share- 
holders. However, I  am making such arrangements 
as I  hope w ill enable me to get the steamer under weigh 
again, and I  trust you w ill favour me w ith your support 
to accomplish this. I  have payable business in hand for 
the vessel.”  A fter these various notices, and in  the 
absence of any objection to the course adopted by Mr. 
Walker, except from that lim ited number who have 
been termed non-trading owners, we consider i t  is right 
and equitable to assume that Mr. Walker had authority 
to trade w ith the ship on behalf of those who are termed 
trading owners, and that the profits or losses of each 
voyage must be credited or debited amongst them 
rateably according to the shares in the ship respectively 
held by such trading owners. By arrangement between 
the parties, the accounts have been made out by an 
accountant, in accordance w ith the views above stated, 
and the result, up to the date to which the accounts 
extend, is set forth in the statement hereto annexed, 
which shows the amount recoverable by the plaintiffs 
from each set of defendants in this action.

A cco rd ing  to  the special case i t  appeared th a t 
the cha rte r-pa rty  o f the 17th J u ly  d iffe red in  
ce rta in  term s from  the fo rm  o f cha rte r o r ig in a lly  
proposed by the m anaging owner to the charte rer

viz. in  th is , tha t, whereas in  the o rig in a l d ra ft 
the ship was to  be cleared free of commission, and 
the owner and m aster were to  have an absolute r ig h t  
o f lie n  on tho cargo fo r a ll fre ig h t, dead fre ig h t, 
and demurrage, and a ll other charges whatsoever, 
these provisions were no t in  the cha rte r as 
signed. I t  also appeared tha t, whereas the charte r 
was signed by the m anaging owner on the 17th 
Ju ly , i t  was no t signed by the charte rer t i l l  the 
22nd Ju ly .

W ith  regard to  the defendant Leslie, i t  appeared 
th a t he had bought his shares d u r in g  the prose
cution  o f a voyage, b u t th a t the  re g is tra r had 
debited him  w ith  a ll the  expenses inc identa l to  
earn ing the fre ig h t, in c lud in g  expenses incu rred

p r io r  to  his becoming owner of the shares. I t  also 
appeared th a t a t the tim e  he bought h is shares 
they had been insured in  m u tua l insurance clubs, 
and th a t the  p la in tiffs  sought to  make h im  liable 
in  respect o f calls. W hen he bought the shares 
no th in g  was said about the insurance. H e  a fte r 
the  purchase of these shares became m anaging 
owner.

The p la in tiffs  and defendants objected to  the 
above report, and now applied to  the  cou rt to  
va ry  the same.

The p la in tiffs  objected to  the rep o rt fo r  the 
fo llow ing  reasons: (1.) Because the B e ll defen
dants were no t he ld liab le  fo r the whole o f the 
losses and expenses w hich ensued upon the arrest 
in c lu d in g  the  damage to  the coals by fire. 
(2.) Because i t  was no t found by the repo rt whether 
Leslie  should pay certa in  claims of insurance 
clubs in  w h ich  his shares were insured when he 
bought them, and th a t i t  should have been found 
th a t he ough t to  pay them .

The B e ll defendants, in c lu d in g  Leslie  and 
Bourne, objected to  the  rep o rt fo r  the  fo llow ing  
reasons: (I.) Because they  were not bound by the 
charters of J u ly  1884, and were no t liab le  to  any 
losses and expenses inc iden ta l to  the  charters. 
(2.) Because they  were en titled  under the c ircu m 
stances to  arrest the vessel. (3.) Because, i f  not 
so en titled , they  were on ly  liab le  fo r  the  expenses o f 
p u ttin g  in  bail. (4.) Because the losses, expenses, 
and damages should be borne by the  estate of' 
B obert D ick inson o r by E. J. W a lke r. (5.) Because 
Leslie was no t liab le  fo r  any debts o r lia b ilit ie s  
incu rred  by  the m anaging owners p r io r  to  the  
date o f the  purchase of his shares, and was en titled  
to  receive his share o f the  fre ig h t w ith o u t any 
deduction fo r  the expenses o f earning such fre ig h t 
p r io r  to  the  purchase o f the shares.

The Craven defendants objected to  the  rep o rt 
fo r  the  fo llo w in g  reasons: (1.) Because the losses 
consequent on the arrest subsequently to  the 3 rd  
Sept, are debited to a ll the owners, whereas they 
should be borne e ithe r by  the  B e ll defendants o r 
by  D ickinson. (2.) Because as to  voyages 15 
to  18 inclusive, the  tra d in g  owners are made 
liable in  forty-sevenths and fo rty -th ird s , and not 
in  s ix ty -fou rth s  only.

S ir W a lte r  P h i i l im o r e  and J . G. B a rn e s  fo r  the 
B e ll defendants.— The B e ll defendants gave notice 
to  the m anaging owner th a t they w ould no t be 
bound by  any new charte r before the  cha rte r o f 
the  17th J u ly  was concluded. T rue, i t  was signed 
by  the m anaging owner before the notice was 
given, bu t i t  was no t signed by the charte rer t i l l  
subsequently. M oreover the concluded cha rte r 
d iffe rs  in  ce rta in  m a te ria l provisions from  the 
fo rm  o f cha rte r o r ig in a lly  sent by the  m anaging 
owner to  the charterer, and therefore i t  was the 
d u ty  of the m anaging owner to  break o ff negotia
tions when he found th a t the charte rer would 
no t accept his terms. [B utt, J.— Is  there such a 
difference between the  tw o  form s of charte r as 
w ou ld  en title  a reasonable man w ith o u t breach of 
fa ith  to  break o ff negotiations P] Y e s ; the 
provis ion in  the  f irs t  fo rm  th a t the  ship was to  
be cleared free o f commission is w a n tin g  in  the 
concluded charter, and the very im p o rtan t p ro v i
sion g iv in g  the  ship a lion  on the cargo fo r 
fre ig h t, dead fre ig h t, and demurage is also le ft 
out in  the concluded charter. I t  is adm itted  
tha t, i f  the B e ll defendants are bound by the-



MARITIME LAW OASES. 253

A d m .j T h e  V in d o b a l a . [ A d m .

cha rte r o f the  17th Ju ly , they  are also bound b y  I 
th e  cha rte r o f the 28tb Ju ly . B u t, i f  they are not 
bound by the  cha rte r o f the  17th Ju ly , then they 
are not liab le  to  bear any p a rt o f the  losses and 
expenses inc iden ta l to  the tw o  charters, o r in  
respect o f the  coals. F o r the same reason the y  
•were en title d  to  arrest the ship. Even assuming 
the y  were no t en title d  to  arrest the  ship the 
m anaging owner ough t to  have p u t in  b a il w ith in  
a reasonable tim e, and had he done so m uch 
expense and loss w ou ld  have been saved. I t  is 
also subm itted th a t Leslie  is no t liab le  fo r  any 
debts in cu rred  by the m anaging owners p r io r  to  
the  date o f his purchase o f the shares, and th a t 
he is en titled  to  his share o f the  fre ig h t w ith o u t 
any deduction fo r  the  expenses o f earning i t  
before such date. The m anaging owner was not 
h is agent to  in cu r such debts, and there fore he 
is  no t liab le  to  pay them.

J .  P .  A s p in a l l  fo r  Leslie, one o f the  B e ll 
defendants.

C a rv e r  fo r  the p la in tiffs .— The B e ll defendants 
are liab le  fo r  the  expenses inc iden ta l to  the 
charters. The cha rte r-pa rty  o f the  17th J u ly  
was re a lly  in  substance concluded before the  B e ll 
defendants sent th e ir  no tice of objection. T rue, 
the  precise fo rm  had no t then been agreed upon, 
b u t the ship was in  fac t fixed fo r  a ce rta in  voyage 
a t a certa in  rate. [B utt, J.— M y  view  is, th a t i f  
the  state o f a ffa irs was such th a t the  m anaging 
owner could no t have w ith d ra w n  w ith o u t breach 
o f good fa ith , I  ough t to  ho ld  th a t these co
owners were bound b y  the cha rte r.] I t  was on ly  
a question o f fo rm  as to  how the parties should 
ca rry  ou t a b in d in g  engagement a lready made. 
The arrest was w ro n g fu l, and there fore these 
defendants are liab le  fo r  a ll the consequences, 
in c lu d in g  the  loss b y  fire . B u t fo r  the  a rrest 
those losses would never have occurred. Leslie 
is  on ly  en titled  to  a share in  the  net fre ig h t. A  
voyage is a partnersh ip  adventure and to  a rrive  
a t the  p ro fits  due to  the  partners i t  m ust be taken 
as a whole. The accounts m ust be taken, and 
each pa rtn e r debited w ith  h is  share o f the  expense 
o f earn ing the f r e ig h t :

Green v. Briggs, 17 L . J. 323, Eq. ; 6 Hare, 395;
Doddington v. Hallett, 1 Ves. sen. 496.

To decide otherwise w ou ld  be to  say th a t the 
m anaging owner has no t a f irs t  charge upon the 
fre ig h t, w h ich  according to  a ll the au thorities  he 
has. The vendee buys fro m  the vendor on the 
assum ption th a t the m anaging owner w i l l  sa tis fy  
h im se lf ou t o f the  fre ig h t before i t  is d ivided. 
Leslie  is also liab le  fo r  the  claim s o f the  
iusurance clubs in  respect of his tw e n ty  shares. 
The policies were taken ou t fo r  the benefit of a ll 
the  co-owners, and to  th a t benefit be succeeded 
on becoming a co-owner.

B ru c e , Q.C., Joseph W a lto n , and S im e y  fo r 
the  Craven defendants.— The B e ll defendants 
were liab le  to  the losses inc iden ta l to  the tw o 
charters, and also to  a ll the losses consequent on 
the  arrest. A ssu m in g  them  to  be liab le  on ly up 
to  the 3 rd  Sept., then the m anaging owner is 
liab le  fo r  the  losses subsequent to  th a t date. I t  
was his d u ty  to  take a ll the necessary steps to  
procure the release of the ship. Leslie is on ly 
en titled  to  share in  the net f r e ig h t :

Lindsey v. Gibbs, 22 Beav. 522;
Alexander v. Simms, 18 Beav. 80; 23 L. J. 791, Ch. ;
Maclachlan’s Merchant Shipping, p. 100.

The Craven defendants are no t liab le  in  fo r ty -  
sevenths and fo rty - th ird s , b u t on ly  in  s ix ty - 
fou rths . The proper way o f ascerta in ing th e ir 
lia b ilit ie s  is to  d iv ide  the losses in to  s ix ty-fourths. 
They never consented to  w o rk  the ship so as to  
increase th e ir  lia b ilit ie s  in  the  way found by the 
reg is tra r.

S ir  W a lte r  P h i l l im o r e  and B a rn e s  in  rep ly .—  
The B e ll defendants were in  the circumstances 
en titled  to  a rrest the  s h ip :

The Talca, 42 L. T. Rep. N. S. 61; 4 Asp. Mar. Law
Cas. 226 ; 5 P. Div. 169 ;

The England, 56 L. T. Rep. N. S. 896; 6 Asp. Mar.
Law Cas. 140 ; 12 Prob. D iv. 32.

Leslie  is no t liab le  to  pay these expenses, because 
the y  were in cu rred  w ith o u t his au tho rity . The 
m anaging owner made these disbursements on 
the  a u th o r ity  of the then  co-owners. I t  is a m is
take to  say the  m anaging owner has a lien  upon 
the fre ig h t. T h is  was expressly po in ted out by 
W ig ra m , Y .C . in  G reen  v. B r ig g s  (u b i sup .). H e 
has a r ig h t  o f set-off, provided th a t when the 
account is taken the owners are the same persons 
who were owners when he made the disburse
ments. Suppose the fre ig h t does no t pass th rou gh  
his hands, then  c learly  his on ly  rem edy is to  sue 
those owners on whose behalf the  disbursements 
were made. Leslie is no t liab le  fo r  the insurance 
calls. H e  never authorised the  insurance, nor d id  
he get any benefit from  it .

C a rv e r  in  rep ly . —  Leslie  by  bu y in g  shares 
im p lie d ly  agreed to  in de m n ify  the  managing 
owner in  respect o f the lia b ilit ie s  a ttach ing  to  
those shares. One of those lia b ilit ie s  was the 
insurance on the  shares w h ich  is p a rt of the 
cu rre n t expenses o f w o rk ing  a ship. T h e  T a lc a  
(u b i sup .) was w ro n g ly  decided, and is incon
sistent w ith  T h e  M a x im a  (39 L . T. Rep. N . S. 
112 ; 4 Asp. M ar. Law  Cas. 21). [B utt, J.— T h e  
T a lc a  always was u n in te llig ib le  to  me.] I n  th a t 
case the  m anaging owner had the p la in t if fs ’ 
a u th o r ity  to  cha rte r the  ship, and i t  is  d iff ic u lt to  
see how th a t a u th o rity  could be w ith d ra w n  a fte r 
the  ship was chartered. C w  ^  ^

J a n .  17.— B utt, J.— This is an action between 
co-owners o f the ship V in d o b a la . A  special case 
was stated fo r  the  ju dg m en t o f the court. I t  was 
stated a t ve ry  considerable length, and the facts 
were somewhat involved. I t  therefore appeared 
to  me th a t a t th a t stage of the case i t  was im 
possible to  know  w hat the precise questions fo r  
the  de term ination o f the  cou rt were, u n t i l  the 
accounts o f a num ber of voyages w h ich  the ship 
had perform ed had been taken. I  therefore made 
an order re fe rr in g  the  m a tte r to  the reg is tra r. 
H e has gone in to  the accounts w ith  the assistance 
o f a professional accountant. W h ile  on the one 
hand i t  was impossible fo r  me to  ascertain w hat 
the questions fo r  decision rea lly  were u n t il the 
accounts had been taken, i t  was equally impossible 
fo r  the re g is tra r to  settle the accounts w ith o u t 
de te rm in ing  a num ber of m atters o f p rinc ip le  
and questions of law  w hich are now dealt w ith  in  
h is report. On th a t repo rt the case now comes 
before me. The facts are su ffic ien tly  stated in  
the special case and in  the  report, and i t  is  the re
fore unnecessary fo r  me to  recapitu la te  them. I  
sha ll therefore proceed to  deal w ith  the questions 
raised before me, assuming th a t the facts are 
such as appear in  the special case and in  the
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report. The f irs t  question fo r consideration is 
th is  : C erta in  o f the defendants, known as the 
B e ll defendants because one of them  has the 
name of Bell, contend tha t they were no t bound 
by the term s o f a certa in cha rte r-pa rty  dated the 
17th Ju ly  1884, w h ich  had been entered in to  by 
the m anaging owner, M r. D ickinson, on behalf 
o f a ll concerned. T he ir contention was, th a t 
before the contract o f charte r was ac tua lly  signed, 
they on the 19th J u ly  gave the m anaging owner 
notice tha t they declined to  continue sa iling  the 
vessel o r to  be bound by the  new charter. On the 
17th, and perhaps before th a t date, the charter 
bad been signed by the m anaging owner, b u t i t  
had not been signed by the charterers. The 
con tract of cha rte r had then been concluded 
subject to  certa in  m inor questions, and in  m y 
judgm ent M r. D ickinson could not have honour
ably refused to agree to  it .  In  the words of the 
brokers, “  the ship was fixed.”  I  ho ld  th a t the B e ll 
defendants, having empowered h im  to  contract 
fo r  them, could no t require  h im  to  ho ld  his hand 
and refuse to  s ign when i t  was too la te fo r  h im  
to  do so w ith o u t a breach o f fa ith  on his part. 
”  hey therefore were, in  m y judgm ent, bound by 
the  cha rte r-pa rty  w h ich  bears date the 17th J u ly  
1884. W ith  respect to  the next charte r-party , 
dated the 28th Ju ly , i t  is adm itted  th a t i t  being 
m erely supplem entary to the ea rlie r one, the B e ll 
defendants w ou ld  be bound by i t  i f  parties to  the 
ea rlie r charter. These defendants being, as I  
hold, bound by the cha rte r-pa rty , had no r ig h t  
to  arrest the ship as they did, and are liab le  fo r  any 
damage resu ltin g  from  th e ir  w ro ng fu l act. I  th in k  
the re g is tra r has exercised a reasonable and proper 
d iscretion in  ho ld ing them  liable to r  the loss up to 
the 3rd Sept., and in  re fus ing to make them  pay 
fo r  the damages resu ltin g  from  the fire  w h ich 
on the 26th Oct. broke oat on board the ship and 
in ju re d  the cargo.

The next question relates to  a co-owner called 
Leslie. He became the purchaser o f certa in  shares 
w h ich  had belonged to  M r. D ickinson, the manag
in g  owner, in  the f irs t place, and afterwards to  his 
executors. H e was not a d irec t purchaser, bu t an 
in te rven ing  purchaser, d u rin g  the prosecution of 
pne o f the la te r voyages. The f irs t question raised 
m  regard to  Leslie is th is  : The voyage was in  
course o f prosecution when he purchased his shares. 
I t  is contended, on the one side, th a t he is not liable 
to  pay a share of the o u tfit and expenses involved 
in  the preparation fo r  th a t voyage. On the other 
hand, i t  is said th a t the  proper way to  ascertain 
the position o f a shareholder purchasing a fte r the 
commencement of a voyage is to  state accounts, 
and to  charge h im  w ith  the expenditure incurred  
fro m  the outset, and c red it h im  w ith  his share 
o f the p ro fit. W ha t the re g is tra r has done is 
th is  : he has dealt w ith  th a t voyage by  deb iting  
Leslie w ith  his share of the expenditure incurred  
fo r  the prosecution o f the voyage, and by 
c re d it in g  h im  w ith  his share o f the fre ig h t. I  
th in k  th a t is the proper way of dealing w ith  the 
m atte r. I t  is a question w h ich  has prev iously  
been discussed, and w ith  reference to  w h ich there 
does not always appear to  have been en tire  
un a n im ity  of opinion. In  the case of D o d d in g to n  
v .  H a l le t t  (1 Yes. sen. 497) L o rd  H ardw icke had 
th is  question under consideration ; and, when 
dealing w ith  the proper mode of s ta tin g  accounts 
in  such circumstances, he observed th a t the 
c o u rt would never extend a partnersh ip  of th is
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k in d  to affect purchasers beyond w hat the course 
o f trade would do, w h ich  m ust govern in  mercan
t i le  m atters. B u t L o rd  Tenterden, in  E x  p a r te  
H a r r is o n  (2 Rose, 76) and E x  p a rte  Y o u n g  (2 Vesey 
and Beames, 242), com m enting on th is  passage, 
rem arked th a t he apprehended th a t th is  usage of 
trade  w ou ld  no t go so fa r as to  ca rry  back the 
charges against a purchaser to  the expenditure on 
any antecedent adventure from  w h ich  he could 
derive no p ro fit. T h is  seems to  me to  be an 
accurate exposition of the law, and I  therefore 
am not inc lined to  in te rfe re  w ith  th is  p a rt o f the  
re g is tra r ’s report. I t  is  in  reference to  Leslie 
th a t the question is raised as to his l ia b i l ity  to 
pay certa in  calls to one or more insurance clubs. 
I  tr ie d  to  understand, d u rin g  the argum ent, on 
w hat p rinc ip le  i t  was said he was to  be liab le  fo r  
these calls, and I  fa iled to see any reason fo r  
m aking h im  liable. A t  a ll events, I  can find  no 
evidence on w hich I  th in k  such lia b il ity  arises.

I  now come to the question raised w ith  regard 
to  certa in  o ther defendants, called the Craven 
defendants. C erta in  o f the  co-owners having 
declined to  jo in  in  any fu rth e r adventure of the 
ship, she was sent away in  the  o rd in a ry  course o f 
business under charters by the m anaging owner, 
and the Craven defendants were not among 
the d issentient shareholders. The reg is tra r, in  
dealing w ith  the accounts, instead of fo llow ing  
the usual p lan in  dealing w ith  ships’ accounts, 
and d iv id in g  the figures in to  s ix ty -fou rths , has 
taken them  in  fo r ty - th ird s  and forty-sevenths, 
th is  being the num ber of shares respective ly 
owned at d iffe ren t tim es by the co-owners who 
had no t dissented from  the voyage. The Craven 
defendants contended th a t they are on ly  liable 
fo r  the p ropo rtion  th e ir  shares bear to  the whole 
num ber of s ix ty -fou rths . B u t they had notice, 
and were pe rfec tly  w e ll aware th a t the  voyages 
were commenced, and th a t certa in  of the owners 
had d isclaim ed any pa rt in  the expenditure of those 
voyages. They allowed the m a tte r to go on, and 
the m anaging owner sent the ship away in  those 
circumstances on th e ir  behalf. I t  is pe rfec tly  
clear to  m y m in d  th a t each and every one o f them  
m ust be called upon to  pay his quota o f the to ta l 
expenses; in  o ther words, th a t they are liab le  in  
fo r ty - th ird s  and forty-sevenths, as the case m ay 
be. I t  is clear th a t th is  question has arisen 
because there were no pro fits, and because there 
has been a loss. I  th in k  they in tended to  share 
the  p ro fits  in  fo r ty - th ird s  and forty-sevenths i f  
there had been a p ro fit, and the same princ ip le  
applies w ith  regard to  the expenditure. I  there
fore come to  the conclusion th a t the view taken 
by the re g is tra r was r ig h t, and I  con firm  the 
report. A s the re g is tra r has no t dealt w ith  the 
question of in terest, the report m ust be re fe rred  
back to  h im  fo r  th a t purpose, and also to  enable 
h im  to state his recommendations as to costs.

Solic ito rs fo r  the p la in tiffs , W ill ia m s o n ,  H i l l ,  
and Co.

Solic ito rs fo r  the B e ll defendants, T h o m a s  
C ooper and Co.

Solic ito rs fo r the Craven defendants, H ic k in  
and F o x .

Solic ito rs fo r  Leslie, D eacon, G ibson, and M e t
c a lf .
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W ednesday, A u g . 10, 1887.
(Before the B ig h t Hon. S ir  J ames H annen .)

T he L iffey . (a)

S a lva g e — In te n t io n  o f  s a lv o r— M is ta k e  o f  f a c t— 
R ig h t  to re w a rd — M e rc h a n t S h ip p in g  A c t  1854 
(17 Sf 18 V ie t. c. 104), ss. 450, 458.

W here  a  p e rso n  re nde rs  services i n  the n a tu re  o f  
sa lvag e  to a  vessel w h ic h  he a t  the t im e  bona fide  
believes to be h is  ow n  by p u rc h a s e  o r  o therw ise , 
he is  n o t p re c lu d e d  f r o m  re cove rin g  sa lvage  
re w a rd  i n  respect o f  such  services because i t  
tu r n s  o u t i n  f a c t  th a t the  vessel w a s  n o t h is  
p ro p e r ty .

T h e  p ro v is io n s  o f  sect. 450 o f  the M e rc h a n t  
S h ip p in g  A c t 1854, re q u ir in g  a  p e rso n  w ho  f in d s  
o r  take s  possession o f  a  w re ck  to  g ive  n o tice  to  
the  rece iver, a re  n o t a p p lic a b le  to  the  case o f  a  
p e rso n  w ho  takes possession o f  a  s tra n d e d  vessel 
u n d e r the b e lie f th a t he is  the  p u rc h a s e r the reo f, 
a n d  i n  such a  case these p ro v is io n s  do n o t  
opera te  to  d e p riv e  h im  o f  h is  r ig h t  to  recover 
sa lvage.

T his  was a m ortgage action in s titu te d  by  the 
mortgagees o f the  steamship L if fe y ,  asking fo r  
judgm en t pronouncing fo r  the v a lid ity  of the 
m ortgage, paym ent o f the  am onnt due under the  
m ortgage, sale o f the  ship, and paym ent to  the 
p la in tiffs  ou t of the  proceeds.

In  th is  action one W . H . Caple in tervened and 
delivered a defence which, a fte r denying th a t the 
p la in tiffs  were mortgagees, o r th a t any money 
was due to  them  under the mortgage, alleged as 
fo llo w s :

4. Alternatively, prior to the 15th Jane 1887, one 
W illiam McDougall, of Liverpool, was, w ith the authority, 
knowledge, and consent of the owners of the said 
steamship L if fe y , and of the plaintiffs, manager and 
ship’s husband of the said steamship, and acting as 
such.

5. On or about the 26th May last, whilst the said 
steamship was at anchor loading a cargo of iron she 
stranded at Marcross, in  the Bristol Channel, in  a 
dangerous position, and did herself so much damage 
that she was like ly to become a total loss.

6. The said W illiam McDougall, acting as manager and 
ship’s husband as aforesaid, thereupon took steps to 
ascertain the position of the said vessel and the cost of 
attempting to got her off the beach, and of repairing 
the said steamship, and having discovered, as the faot 
was, that the said steamship was seriously damaged 
and in  a most critical position, and that the costs of 
floating her and of repairing her in  the  ̂event of her 
being got off would be very great, determined, w ith the 
authority of the said owners and w ith the knowledge 
and consent of the plaintiffs, to sell the said vessel as a 
wreck as she then lay for the benefit of a ll concerned, 
and the said vessel was thereupon put up to public 
auction as a wreok, but the bidding being insufficient 
she was not sold.

7. Subsequently, upon the 15th June 1887, the defen
dant entered into an agreement w ith the said W illiam 
McDougall, acting w ith the authority, knowledge, and 
consent of the plaintiffs and the owners of the said ship, 
to purchase the said ship as she then lay wrecked for 
the sum of 1201., and the said defendant intervening 
paid to the said W illiam  McDougall the said sum of 
120i. and received therefor a receipt in  the words and 
figures following:

“  Cardiff, .Tune 15,1887. 1201. Received of Mr. W illiam 
Henry Caple tho sum of one hundred and twenty pounds, 
being the purobase money of the wrecked screw steamer 
L if fe y , of Waterford, as she now lies wrecked on the 
bed near the Nash Point. For and by the authority of 
W illiam McDongall, of 2, South Castle-street, Liverpool, 
Short and D unn  as agents.”
(a) Reported by J. P. Arptnat.t. and Bctlkr Aspinall, F.sqrs.,

Bariisters-at-Law.

8. The said defendant intervening thereupon took 
possession of the said wreck, and expended large sums 
of money in discharging the cargo and in  fixing a false 
bottom in the ship, and in hiring tugs and men, and 
the said defendant intervening ultimately succeeded in 
floating the said ship and in bringing her into safety.

9. The plaintiffs always had fn ll notice and knowledge 
of the facts stated in the foregoing paragraphs, and the 
said sale to the defendant was made w ith  the knowledge 
and consent of the plaintiffs.

10. The said defendant intervening did not know that 
the plaintiffs had or claimed to have any title  to or 
interest in the said steamship. _

11. By reason of the premises, i f  the_ p la in tiffs  are 
entitled as mortgagees as alleged, which is denied, they 
have authorised and consented to  the said sale  ̂ to the 
defendant, and are not entitled to the re lie f claimed in  
th is  action.

12. Alternatively, the plaintiffs having the notice and 
knowledge aforesaid, and well knowing that the defen
dant was ignorant of tneir title , stood w ilfu lly  by and 
allowed the said ship to be sold, and allowed the said 
defendant intervening to pay the said purchase money, 
and to expend the moneys aforesaid and to do the work 
and labour upon the said ship, and the defendant is 
entitled against the plaintiffs to a confirmation of his 
t it le  to the said ship, or to a fu ll indemnity for the said 
sums so expended as aforesaid.

B y  way of counter-claim  against the  p la in t if fs  
and the owners of the L if fe y  :

13. The defendant intervening repeats paragraphs 
5 to 12 inclusive of his defence.

14. The defendant intervening has paid money ana 
incurred expenses and done work and labour in and 
about the saving of the said steamer at the request of 
the plaintiffs and the defendants, the owners of the 
Liffey, or one or both of them.

15. Alternatively, the defendant intervening has 
rendered salvage services to the steamship L if fe y , under 
circumstances set forth, whereby the said vessel was 
saved from tota l loss.

The defendant in te rven ing  counter-claim s :
1. A  declaration that the defendant intervening is 

entitled as purchaser under the agreement of June 15, 
1887, to specific performance of the said agreement, and 
to a conveyance of the said steamship free from any 
charge or incumbrance in favour of the plaintiffs.

2. Possession of the said ship. _
3. In  the alternative an indemnity from the plaintiffs 

for the purchase money paid by the defendant inter
vening, and for the expenses incurred by floating the 
vessel and bringing her into safety.

4. In  the alternative such an amount of salvage as 
may be just.

5. In  the alternative 7501. for money paid by the said 
defendant intervening, and work and labour done by 
him at the request of and on behalf of the plaintiffs 
and the defendants, the owners of the said ship.

The p la in tiffs  a t the t r ia l  hav ing  called ev i
dence in  support o f th e ir  case, S ir  W a lte r  
P h il l im o re ,  on behalf o f Caple, stated th a t he 
abandoned the defence, b u t re lied  upon Caple’s 
r ig h t  to  c la im  salvage.

M r. Caple, whose testim ony was confirm ed by 
other witnesses, gave evidence to  the effect th a t 
he believed a va lid  trans fe r of the vessel had 
been made to  him , th a t he under the be lie f th a t 
he was owner had expended money in  rescu ing 
the vessel fro m  her position, and had thereby 
saved her fro m  to ta l loss.

S ir W a lte r  P h i l l im o re  (w ith  h im  J . P . A s p in a l l ) 
fo r Caple.— M y c lien t is en title d  to  salvage. The 
circumstances of the case b r in g  i t  d ire c tly  w ith in  
sect. 458 of the M erchant Shipp ing A c t 1854. 
The in te n tio n  o f the person saving the property  
is im m ate ria l. [S ir  J ames  H a n n e n .— I t  strikes 
me th u s : Suppose a de re lic t to be b rough t in to  
ha rbour by persons who, in  ignorance of the law, 
th in k  th a t the vessel being de re lic t becomes
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th e ir  p roperty . Could i t  be said th a t because 
*he(y sayed the ship under the im pression th a t 
she belonged to  them  they were to  get no rew ard ?] 
Jtxactly. I f  a ll the ingredients o f a salvage ser
vice are present, as they are here, salvage rew ard 
ough t to  be g iv e n :

The Purissima Concepcion, 3 W. Bob. 181 •
The Favourite, 2 W. Bob. 255.

J . G. B a rn e s , fo r  the  mortgagees, co n tra .— Caple 
is not en title d  to  salvage. The services were 
never meant to  be salvage, and cannot now be 
treated as salvage services. N o  one authorised 
Caple to  expend th is  money, and hence he m ust 
bear the loss. Caple is also precluded by sta tu te  
Iro m  recovering salvage. Sect. 450' o f the 
M erchant S h ipp ing  A c t  1854 provides th a t a ll 
c la im  to salvage is fo rfe ite d  i f  a person who finds 
o r takes possession o f the w reck does no t g ive 
im m ediate notice thereof to  the receiver, (a ) Caple 
has no t complied w ith  the requirem ents o f th is  
enactment, and has therefore fo rfe ite d  a ll cla im s 
to  salvage.

S 'r  W a lte r  P ln l l im o r e .—  Sect. 450 o f the 
M erchant S h ipp ing  A c t  1854 was never m eant to  
app ly  to such a case as the  p re sen t:

Sir Henry Constable’s case, 2 Inst. 167;
Bex v. Property Derelict, 1 Hagg. 383.

S ir  J ames H ah n e e .— I  am g lad th a t the  view  
wm cn I  take o f th is  case has also been taken by 
others before me. In  th is  cou rt happ ily  we deal 
w ith  m atters on equitable princip les, and we are 
not t ied  down to  the s tr ic t  rules o f the common 
law. I t  appears to  me tha t, on every p rinc ip le  of 
justice, th is  m an m ust be en title d  to  som ething 
m  the na ture o f salvage. I  believe w hat he d id  
was salvage, and no th ing  else. I t  is  pe rfec tly  
tru e  th a t w hat he d id  was under a complete 
m istake o f fact, bu t i t  was an honest m istake 
o f fac t w h ich  would n a tu ra lly  lead h im  to  
th in k  th a t the p ro pe rty  w h ich  was p u t up fo r
sale by the auctioneers was p rope rty  w h ich  they
had a u th o rity  to sell, and he tho ugh t he had 
bought it .  U n fo rtu na te ly  fo r  h im  i t  tu rn s  out 
th a t th a t w h ich  he tho ugh t had taken place, 
namely, a trans fe r o f the p ro pe rty  to  h im , d id  
no t take place, because ne ithe r the owners nor 
the mortgagees had in  fact authorised the sale. 
W hat was his position in  these circumstancesP 
I  shall assume fo r th is  purpose th a t he has done 
th a t w h ich  was necessary fo r the purpose of 
rescuing th is  vessel from  the position in  w h ich 
she w as; and I  am o f opinion, as a m a tte r of 
tact, tha t- she was in  a ve ry  dangerous position, 
and th a t i f  she had not been rescued fro m  i t  she

“ 'tv? ■?y„ seoi;' 450 ,of the Merchant Shipping Act 1854, 
the following rules shall be observed by any person 

nnaing or taking possession of wreck within the United 
Kingdom; that is to say, (2) i f  any person not being the 
owner finds or takes possession of any wreck, he shall 
as soon as possible deliver the same to such receiver as 
aforesaid;- and any person making default in obeying 
the provisions of this section shall incur the following 

:f that Is to sa/> (4) i f  he is not the owner and 
makes default in  performing the several things, the 
performance of which is hereby imposed on any person 

anu ° wner> he shall forfeit a ll claims to 
salvage ; he shall pay to the owner of such wreck, i f  the

*1*® same is unclaimed then to fie person entitled to such unclaimed wreck, double the 
value of such wreck (such value to be recovered in the 
same way as a penalty of like amount); and he shall 
mcur a penalty not exceeding one hundred pounds ”

w ou ld  bave been los t to  everybody. I t  is  
pe rfe c tly  tru e  th a t, i f  M cD ougall, whose name 
has been so often m entioned in  the m atte r, had, 
as i t  w ou ld  seem he has not, done his du ty , 
the owners o f the ship w ould have had an 
o p p o rtu n ity  of exercising th e ir  judgm en t ; b u t 
they had no t th a t opportun ity . T ha t was no 
fa u lt o f the  salvor, M r. Caple, and he proceeded 
to  do the best he could. I  cannot enter in to  the 
question o f whether his expenditure was proper 
o r jud ic ious. I  shall assume th a t w hat he d id  
was jud ic ious. The best p roof th a t i t  m ust have 
been SO- is, th a t w ha t he d id  was done under the 
im pression th a t he was the owner, and therefore 
i t  is  inconceivable he w ou ld  no t have tr ie d  to  
save the vessel a t the  least possible expense 
W h y  is he not en titled  to  salvage ? M r. Barnes 
says he is not because w hat he d id  was no t done 
w ith  the idea and in te n tio n  o f be ing a salvor. I  
am o f op in ion th a t th a t has no th in g  to  do w ith  
the m atter. I t  is pe rfectly  p la in  th a t salvage 
does no t depend upon any express con tract, 
because the whole th in g  could be done w ith o u t 
the  shipowner hav ing  any knowledge on the 
subject ; b u t once be ing done, then by  reason o f 
the facts the  shipowner becomes liab le  to  do th a t 
w h ich  is r ig h t  and fa ir , viz., to  make a compensa
tio n  to  the man who has restored to  h im  p ro pe rty  
w h ich  b u t fo r  h is exertions w ou ld  have been lost. 
I n  m y  ju dg m en t i t  makes no difference w hat
ever w ith  w hat idea the man has rendered the 
services. H e renders them  under the m istaken 
idea th a t i t  is  fo r  him self. H e is en title d  when 
the facts are discovered to  say : “  I  made a 
m is take ; I  tho ugh t I  was do ing i t  fo r myself. 
B u t i t  is  no t fa ir  o r equitable th a t you should 
take possession o f th is  p ro pe rty  w ith o u t m aking 
a proper compensation to  me fo r the exertions 
w h ich I  have made on you r behalf.’’

W ith  regard to  the A c t o f Parliam ent to  w h ich  
m y  a tten tion  has been called, I  am of op in ion th a t 
the facts of th is  case are no t w ith in  it .  T ha t 
section was in tended to apply to  the case o f a m an 
fin d in g  p ro pe rty  and no t m aking i t  known to  the 
(Receiver of W reck. B u t the salvor here d id  not 
find  th is  p rope rty  w ith in  the  m eaning of the A c t. 
H e tho ugh t he was ta k in g  possession o f his own 
property . N o r d id  he in  fac t f ind  i t ;  i t  was 
handed over to  h im  by  somebody under the idea 
th a t there was a trans fe r made of the  p rope rty , 
and there  was no fin d in g  in  the case. Therefore 
I  am o f op in ion th a t M r. Caple is en titled  to  
salvage, b u t the exact am ount I  am no t in  a 
position to  f ix  u n t il I  know  w hat the  value o f the 
vessel is. A s i t  is  agreed by  a ll parties I  decree 
a sale o f the  vessel, and then when the proceeds 
are pa id in to  cou rt I  w i l l  g ive m y award. I  o f 
course decree the  v a lid ity  o f the mortgage, b u t 
reserve a ll questions o f p r io r ity .

The ship was subsequently sold fo r  195Z., from  
w h ich 48L 16s. 5d . was deducted fo r  m arshal’s 
expenses, and on Nov. 1 S ir  James Hannen 
awarded 731. as salvage.

S o lic ito rs fo r  the mortgagees, G re g o ry , B o w -  
c liffes , and Go., fo r  H i l l ,  D ic k in s o n , L ig h tb o u n d ,  
and D ic k in s o n , L ive rpoo l.

S o lic ito rs fo r  the  salvors, In g le d e w , In c e , and 
C o lt.
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H . op L .] M ills  v . A rmstrong and an o th er ; T he B e r n in a . [H . op L .

H O U SE O F IiO H D S .

Dec. 8, 9,1887, a n d  Feb. 24,1888.
(Before Lo rds H erschell, B ramw ell, W atson, 

and M acnaghten.)
M ills  v . A rmstrong and another ; T he 

B e r n in a , (a)
ON APPEAL PROM THE COURT OF APPEAL IN  ENGLAND. 

C o ll is io n  —  B o th  s h ivs  i n  f a u l t — P assenger —  
Lo ss  o f  l i fe  —  L ia b i l i t y  o f  ow ners  —  L o rd  
C am p b e ll’s A c t  1846 (9 Sf 10 V ie t. e. 93).

W here  passengers a n d  seamen o ff d u ty  a re  k i l le d  in  
a  c o ll is io n  between tw o  sh ips , bo th  o f  w h ic h  a re  
to  blame', the deceased a re  n o t id e n t if ie d  w i th  
th e ir  c a r r y in g  sh ip  so as to  be deemed to be g u il t y  
o f  c o n tr ib u to ry  neg ligence , a n d  th e ir  p e rs o n a l 
rep resen ta tives a re  e n tit le d  u n d e r L o r d  C a m p b e ll s 
A c t to  m a in ta in  a c tio n s  a g a in s t  the  ow ners  o f  
the n o n -c a r ry in g  s h ip .

Thorogrood v. B ryan  (8 C . B .  115; 18 L .  J . 336, 
C . P .)  o ve rru le d .

T his  was an appeal from  a judgm en t o f the  C ourt 
o f Appeal (L o rd  Esher, M .R., L in d le y  and Lopes, 
L J J . ) ,  reported in  6 Asp. M ar. Law  Cas. 75; 
56 L . T. Rep. N . S. 258; and 12 P. D iv . 58), who 
had reversed a judgm ent o f B u tt,  J., reported in  
5 Asp. M ar. Law  Cas. 577; 54 L . T . Rep. N . S. 
449 ; and 11 P. D iv . 31, upon a special case.

The action  was b rough t under L o rd  Campbell s 
A c t  (9 &  10 V ie t. c. 93) against the  owners of the 
sh ip  B e rn in a  by the personal representatives of 
tw o  persons who were on board the B u s h ire , a 
B r it is h  ship, and were k ille d  in  consequence of a 
co llis ion w ith  the B e rn in a ,  w h ich was also a 
B r it is h  ship. The collis ion was the fa u lt  of bo th  
ships, b u t the deceased persons, who were a 
passenger and engineer off du ty , had no th ing  to  
do w ith  the negligence which caused the accident.

The facts, w h ich  were no t disputed, are fu l ly  
set ou t in  the reports in  the courts below.

B u tt,  J. he ld  th a t he was bound by  the decision 
in  the  case of Tho ro qood  v . B r y a n  (8 C. B. 115; 
18 L . J. 336 C. P.), and gave judgm en t fo r  the 
defendants, bu t his decision was reversed, as 
above mentioned. ,,

The owners of the  B e rn in a  appealed to  the
House of Lords.

S ir  W . P h illv m o re  and J . G. B a rn e s  appeared fo r  
the  appellants.

B u c k n i l l ,  Q.C. and N e ls o n  fo r  the respondents. 
I t  was adm itted  th a t, i f  the case of T h o ro g o o d  

v. B r y a n  was good law, the  present case fe ll 
w ith in  it ,  and the sole question in  the argum ent 
was, as to  w hether th a t decision could be sus
tained. . . .  . . ,

I n  add ition  to  the cases c ited  m  the judgm ent, 
the fo llo w in g  were also re ferred to  :

Cattlin v. B ills , 8 C. B. 123; r  m
Bead v. Great Eastern Railway Company, 18 L. 1 .

Rep. N. S. 82 ; L. Rep. 3 Q. B. 555;
Rigby v. Hewitt, 5 Ex. 240;
Greenland v. Chaplin, 5 Ex. 243 ;
Child v. Hearn, L. Rep. 9 Ex. 176;
Dudmanv. Dublin Port and Docks Board, 7 Ir . Rep. 

Com. L. 518;
Lockhart v. Lichtenthaler, 46 Penn. 151;
Wabash, St. Louis, and Pacific Railway Company v.

Shacklet, 44 Amer. Rep. 791;
Borough of Carlisle v. Brisbane, 57 Amer. Rep. 483, 

488.
(a) Reported by O. E. Malden, Esq., Barrister-at-L&w.

V O L. V I., N . S.

A t the conclusion of the argum ents th e ir Lo rd - 
ships took tim e to  consider th e ir judgm ent.

Feb. 24.—T h e ir Lordsh ips gave judgm ent as 
fo llo w s ;—

L o rd  H erschell. —  M y  Lords : T h is  appeal 
arises upon a special case stated in  actions m  
w h ich  the respondents are p la in tiffs . They are 
bo th  actions b rough t under L o rd  Cam pbell s A c t 
to  recover damages against the appellants fo r  the  
loss sustained ow ing to  the deaths of the persons 
of whom  the respondents are the personal repre
sentatives ; and i t  is alleged th a t they lost th e ir  
lives th ro u g h  the negligence of the appellants. 
The appellants are the  owners of the steamship 
B e rn in a ,  between w h ich  vessel and the steamship 
B u s h ire  a co llis ion took place, w h ich  led to the 
loss of fifteen  persons, who were on hoard the  
la tte r  vessel. I t  is adm itted  th a t the  collision, 
was caused by the  fa u lt o r de fau lt o f the m aster 
and crew of bo th  vessels. J. H . A rm strong , 
whose a d m in is tra tr ix  one of the  respondents is, 
was a member o f the  crew o f the B u s h ire , b u t 
had no th ing  to  do w ith  its  careless navigation. 
M . A . Toeg, of whom  the o ther respondent is  
a d m in is tra tr ix , was a passenger on hoard the  
B u s h ire . The question arises w hether under 
these circumstances the  appellants are liable. 
The appellants having, as they adm it, been g u ilty  
o f negligence from  w h ich the respondents have 
suffered loss, a p r im d  fa c ie  case o f l ia b i l ity  is 
made out against them. H ow  do they delend 
themselves ? They do not allege th a t those whom 
the  respondents represent were personally g m lty  
of negligence w h ich  con tribu ted  to the accident. 
ISTor, again, do they allege th a t there was con
tr ib u to ry  negligence on the p a rt o f any th ird  
person standing in  such a legal re la tion  towards 
the  deceased men as to  cause the  acts o f th a t 
th ird  person, on princip les w e ll settled in  our 
law, to  be regarded as th e ir  acts as, e.g., the  
re la tio n  of master and servant o r em ployer and 
agent acting  w ith in  the scope of h is au tho rity . 
B u t they rest th e ir  defence solely upon the ground 
th a t those who were na v ig a ting  the vessel in  
w h ich the deceased men were being carried  were 
g u ilty  o f negligence, w ith o u t w h ich  the disaster 
w ou ld  no t have occurred. I u  support of the p ro 
position  th a t th is  establishes a defence, they re ly  
upon the case of Th o ro good  v. B r y a n  (8 O .B . 115), 
w h ich  undoubtedly does support th e ir  contention. 
T h is  case was decided as long ago as 1849, and 
has been followed in  some other cases; bu t, 
though  i t  was early  subjected to  adverse c ritic ism , 
i t  has never come fo r rev is ion  before a C ourt ot 
Appeal u n t i l  the present occasion. th a t  
action was one b rough t under L o rd  Campbell s 
A c t  against the owner o f an omnibus by w h ich 
the  deceased man was ru n  over and k illed , lh e  
omnibus in  w h ich he had been carried had set 
h im  down in  the m idd le  of the road instead of 
d raw ing  up to  the kerb, and before he could get 
out of the  way he was ru n  over by the defen
dant’s omnibus, w h ich  was com ing along a t 
too ra p id  a pace to  be able to  p u ll up. The 
learned judge directed the ju r y  tha t, “ i f  they 
were o f op in ion th a t w ant o f care on the p a rt of 
B arber’s omnibus in  no t d raw ing  up  to  the kerb 
to  p u t the deceased down, o r any w ant of care on 
the  p a rt of the deceased him self, had been con
ducive to  the  in ju ry , in  e ithe r o f those cases, 
no tw iths tand ing  the  defendant, by  her servant,

2 L



258
H . o r L .]

MARITIME LAW CASES.
M a is  y. A rmstrong and another ; T he B er n in a .

S th6ir V6rdict must

Of m is d ir e c t io n ,w h X  th lr u l ' in g T f  E a r n e d
judge was r ig h t. The court held th a t i t  was 
in g  I T O ?  examine care fu lly  the reason- 
C o lm L  T o L th <fTf 0ncl,1810a was a rrived  at.

[H . op L .

J x . conclusion was arrived af
" Í  *PP«™  *» » •  t E  h .v in gtrnsted  the p a rty  by  selecting the ps rtie  i ir

d r iv e r w i l l  be a defence o f the  d r iv e r o f the
Mauleg and V h caused the accident.”
maulé and Vaughan W illiam s, JJ. also dw elt 
upon th is  view  o f the iden tifica tion  of the pas- 
h ^ b e h J 'c 1 *be d r iv e r  o f the vehicle in  w h ich  he
him self? “ T ' pT ?e- f,orm er tbus expressed 
ni , " f  incline to f lu n k  tha t, fo r  th is  purpose,

“ i®? be considered as iden tified  
h t r u J h  d rlve r o i tbe omnibus in  which he volun- 
ta n ly  became a passenger, and tha t the negligence
W t f r w r r  the negligence o f the deceased.”  
Vaughan W illiam s , J. said: “ I  th in k  the pas-

S t eifie dUSt-fW H thlS p u rP°se be considered as 
men f l  t l  í ®  Person having the manage- 
mem, of the omnibus he was conveyed by.”  W ith  
ttie  utm ost respect fo r  these em inent judges, I
doctHneynfh-rí V fi™  " naWe t0 comprehend th is  doctrine of iden tifica tion  upon w hich they la y  so

1stref -  I n  w bat sense is the passenger by 
Pab lc stag® coach, because he avails h im self 

• p u l l  accomm°da tion  afforded by it ,  iden tified 
w ith  the d r iv e r P The learned judges m anifestly
k °  o i0 „ mea?  0 sa^ e s t  (though some of the 
&  W° Uld seem to  bear tbafc construction ) th a t the  passenger is so fa r  iden tified  w ith

fba t the negligence o f the la tte r  would 
bv f t  Then í0rm er ? t b e i 0 tb ird  Persona in ju re d
tha  tbe i ? w T epth a t■th6y d id  not even mean th a t the iden tifica tion  is so complete as to  pre
vent the  passenger from  recovering against Pthe 
d r iv e r ’s m aster; though, i f  “ negligence o f the 
owner s servants is to  be considered negligence of
*b® Pa,?ff nf® r ! o r l f . be “  m ust be considered a 
p a r ty  to  th e ir  negligence, i t  is not easy to  see 
w hy i t  should no t be a bar to  such an action In  
short, as fa r  as I  can see, the iden tifica tion  
appears to  be effective on ly  to  the  extent of 
enabling another person whose servants have 
been g u ilty  of negligence to defend h im self by the 
a llegation o f c o n trib u to ry  negligence on the pa rt 
o t the person in ju red . B u t the ve ry  question th a t 
bad to  be determ ined was, whether the con tribu 
to ry  negligence o f the d rive r o f the vehicle was a 
defence as against the passenger when suing 
another wrongdoer. To say tha t i t  is a defence 
because the passenger is iden tified w ith  the d rive r, 
appears to  me to  beg the question, when i t  is not 
suggested th a t th is  iden tifica tion  results from  
any recognised princip les of law, o r has any o ther 
effect than to  fu rn ish  th a t defence, the v a lid ity  
o t w h ich was the ve ry  po in t in  issue. Two persons 
m ay no doubt be so bound together by the legal 
re la tion  in  w h ich  they stand to  each other, tha t 
™.eaa^ B ° f  oa® m ay be regarded by the law  as the 
acts o f the other. B u t the re la tion between the 
passenger m  a pub lic  vehicle, and the d r iv e r

o f it ,  ce rta in ly  is not such as to  fa ll w ith in  any 
of the recognised categories in  whieh the act o f 
one man is treated in  law  as the act of another. 
pv Pass now. to  the other reasons given fo r 
the judgm ent in  T horogood  v. B ry a n .  Maule, J. 
says: “ On the p a rt o f the p la in t if f  i t  is sug- 
gested th a t a passenger in a pub lic  convey
ance has no con tro l over the d rive r. B u t I  
th in k  th a t cannot w ith  p ro p rie ty  be said. H e 
enters in to  a contract w ith  the owner, whom  by  
his servant, the  d rive r, he employs to  d rive  h im . 
I t  he is dissatisfied w ith  the mode of conveyance 
he is not obliged to  ava il h im self o f it .  B u t, as 
regards the  present p la in tiff, he is not a ltogether 
w ith o u t fa u l t ; he chose his own conveyance, and 
m ust take the consequences o f any de fau lt on the 
pa rt o f the d r iv e r whom  he though t f i t  to  tru s t.”  
I  confess I  cannot concur in  th is  reasoning. I  
do no t th in k  i t  w e ll founded e ithe r in  law  o r in  
tact. W ha t k in d  o f con tro l has the  passenger 
over the d r iv e r w h ich  would make i t  reasonable 
to  ho ld the fo rm er affected by the negligence o f 
tne la tte r  t  A n d  is i t  any more reasonable to  ho ld  
h im  so affected because he chose the mode o f 
conveyance, th a t is  to  say, drove in  an omnibus 
ra th e r than walked, o r took the f irs t  om nibus 
th a t passed h im  instead o f w a itin g  fo r  another ? 
A n d  when i t  is a ttem pted to  apply th is  reasoning 
to  passengers tra v e llin g  in  steamships o r on 
ra ilways, the unreasonableness o f such a doctrine 
is even more g la ring . The on ly  o ther reason 
g iven is contained in  the judgm ent o f Cresswell, 
. I  1 j  *bese ym A s : “  I f  the d r iv e r o f the omnibus 
the deceased was in  had by his negligence o r w ant 
ot due care and s k il l con tribu ted to  an in ju ry  
from  a collis ion his m aster c learly  could m a in ta in  
no action. A n d  I  m ust confess I  see no reason 
w fiy  a passenger who employs the d r iv e r to

hlrf, 8*a5ds ln  any  be tte r position.”  
Surety, w ith  deference, the reason fo r  the 
difference lies on the ve ry  surface. I f  the m aster 
m  such a case could m ainta in  no action, i t  is  
because there existed between h im  and the 
d r iv e r the re la tion  of master and servant. I t  is  
clear tha t, i f  his d r iv e r ’s negligence alone had 
caused the collision, he w ould have been liab le  to  
an action fo r  the  in ju ry  resu ltin g  from  i t  to  th ird  
parties. The learned judge would, I  im agine, in  
th a t case have seen a reason w hy a passenger in  
the omnibus stood in  a be tte r position  than the 
m aster of the d rive r. I  have now dealt w ith  a l l 
the reasons on w h ich  the judgm en t in  T h oroqood  
v. B r y a n  was founded, and I  en tire ly  agree w ith  
the  learned judges in  the cou rt below in  th in k in g  
them inconclusive and unsatisfactory. I  w il l no t 
detain you r Lordships fa r th e r on th is  p a rt o f the 
case, beyond saying th a t I  concur w ith  the judg - 
ments o f the learned judges in  the cou rt below,

o f L o S S VerWM  B he exhaustive W ^gm ent
I t  was suggested in  the course o f the 

argum ent th a t Thorogood  v. B r y a n  m ig h t be
+ w PCTv.ed on, . tbe ground th a t the allegation 
th a t the negligence w h ich  caused the in ju ry  
was the defendant’s was not proved, inasmuch 
as i t  was the defendant’s negligence in  con
ju n c tio n  w ith  th a t o f the d r iv e r o f the o ther 
omnibus. I t  may be tha t, as a pleading po in t, 
th is  w ould have been good. I t  is  no t necessarj? 
to  express an opinion w hether i t  would o r not. I  
do no t th in k  i t  w ou ld  have been a defence on the 
m erits  i t  the  tacts had been prope rly  averred. I f ,



MARITIME LAW CASES. 259

H . op L .“l M ills  v . A rmstrong and another ; T he B er nina . TH. op L.

by  a collis ion between tw o vehicles, a person nn- 
connected w ith  e ither vehicle were in jured, the 
owner of ne ither vehicle, when sued, could 
m a in ta in  as a defence, “  I  am not g u ilty , because 
b u t fo r  the negligence of another person the 
accident w ou ld  no t have happened. A n d  I  o 
no t see how th is  defence is any more available as 
against a person being carried, in  one of the 
vehicles, unless the reasoning in  Thorogood , v. 
B r y a n  be w e ll founded. I  have said th a t the 
decision m  T h orogood  v. B r y a n  has no t been 
unquestioned. I  do no t th in k  i t  necessary to  
enter upon a m inu te  consideration of the subse
quent cases, a fte r the carefu l and accurate exam i
na tion  to  w h ich they have been subjected by the 
M aster o f the  Bolls. The resu lt may be sum
m arised th u s : The learned editors of fom ith s 
Lead ing Cases, W illes  and K eating , J  J., s trong ly  
questioned the p ro p rie ty  o f the  decision in  the 
notes to  A sh b y  v. W h ite  (1 Sm. L . C.). Parke, B., 
■whose d ic tu m  in  B r id g e  v. T h e  G ra n d  J u n c tio n  
R a i lw a y  C o m p a n y  (3 M . &  W . 244) W illiam s, 
J. fo llowed in  d ire c tin g  the ju ry  in  Thorogood  
v. B r y a n , appears to  have doubted the sound
ness of the judgm ent in  th a t case. D r. 
Ijush ing ton , in  T h e  M i la n  (Lush. 388), expressed 
s trong disapproval o f i t ; and though in  A rm s tro n g  
v. T h e  L a n c a s h ire  a n d  Y o rk s h ire  R a i lw a y  C om 
p a n y  (33 L . T. Rep. N . S. 228; L . Rep. 10 Ex. 47) 
i t  was followed, and B ram w ell and Pollock, BB., 
to  say the least, d id  not indica te d issatisfaction 
w ith  it ,  I  understand th a t m y noble and learned 
friend , L o rd  B ram well, a fte r hearing th is  case 
argued, and m ature ly  considering it ,  agrees w ith  
the  judgm ent of the cou rt below. In  Scotland 
the  decision in  T h orogood  v. B r y a n  was p ro 
nounced unsatisfactory in  A d a m s  v. T h e  G lasgow  
a n d  S o u th -W e s te rn  R a i lw a y  C o m p a n y  (3 C t. Sess. 
Cas., 4 th  series, 215). I n  Am erica i t  has been 
fo llowed in  the courts of some States, b u t i t  
lias o ften been departed from , and upon the 
whole the  view taken has been decidedly adverse 
to  i t .  The la test case th a t I  am aware of in  
th a t coun try  is L i t t le  v. S a c h e t (9 Davis Sup. 
C t. U.S. 366). T ha t was a decision of the 
Supreme C ourt of the  U n ited  States, whose 
decisions, on account of its  h ig h  character fo r  
lea rn ing  and a b ility , are always to  be regarded 
w ith  respect. F ie ld , J., in  de live ring  judgm ent, 
examined a ll the E ng lish  and A m erican cases, 
and the conclusion adopted was the  same as th a t 
a t w h ich  you r Lordships have arrived. I  have 
on ly  th is  observation to  add. The case o f W a ite  
v. T h e  N o r th -E a s te rn  R a i lw a y  C o m p a n y  (E. B. &  
E . 719) was much re lied on in  the  argum ent fo r 
the appe llan ts ; b u t the very  learned counsel who 
argued th a t case fo r  the defendants, and a ll the 
judges who took pa rt in  the decision, were of 
op in ion th a t i t  was c learly  d istinguishable from  
T h o ro good  v. B r y a n t and d id  no t invo lve  a review 
o f th a t case. I  th in k  they were r ig h t. A s 
regards the other questions argued before you r 
Lordships, I  have on ly to  say th a t I  th in k  they 
were prope rly  dealt w ith  by the cou rt below. I  
am requested by m y noble and learned fr ie n d  
L o rd  B ram w ell, who was unable to rem ain to  read 
the  op in ion w h ich he had prepared, to  state th a t 
he concurs in  the m otion w h ich  I  am about to  
make, (a) I  move you r Lordsh ips th a t the ju d g

(a) The opinion was as follows:—Lord B r a m w e l l . 
My Lords : These cases are to me cases of extreme

m ent of the C ourt of Appeal be affirmed, and the 
appeal dismissed, w ith  costs.

L o rd  W atson.— M y  L o rd s : The appellants

difficulty. They are supposed to involve the same 
question as, and no other than, that m Thorogood v. 
Bryan (8 C. B. 115). I  do not think so. I  am reported,
I  have no doubt accurately, to have made some observa
tions upon that case ; but I  can safely say, and i t  w ill 
be seen that I  can consider those before Us loyaUy, 
to use an expression of Lord Bsher and unbiassed by 
anything I  may have said before. Whether i t  was that 
that case could be or might be supported is immaterial.
I  th ink i t  was rightly decided, though not decisive of the 
cases before us. The plaintiff there was admimstratax 
of a passenger in an omnibus who lost his life, we must 
take it ,  through the negligence of the driver of the 
omnibus in which he was a passenger, and the negligence 
of the driver of an omnibus belonging to the defendant. 
The negligence of the two drivers was not a jo int act; 
the negligence of one was not the negligence o fth e  
other; each was separately guilty of an act of negh- 
gence! and the two acts caused the passenger s death 
The plaintiff’s case was, as stated in the declaration, that 
the defendant by her servant so carelessly drove and 
directed the carriage and horses, that by ^ e  negligenc 
and improper conduct of her servants m that behalt 
they ran against the deceased and knocked bim down, 
&e and by reason of the premises he died. The plea 
was “  not gu ilty,”  i.e., that the deceased was not struck 
and killed” by the negligence of the defendant s driver. 
That that is the meaning of the plea is shown by what 
was^aid in Bridge v. Grand Junction Railway Company 
(3 M. & W. 244).' I t  was for the Pla l“ t l f f , tof? IOT!  
the deceased was killed by a negligent act ofthe defen 
dant’s driver: he did not prove i t  by showing he was
killed by such negligent act, and by a 1 d e fe n d
act in the driver of the omnibus in  whioh the deceasea 
rode As I  hive said, he was killed not by a jo int act 
of negligence by two persons, but by two separate acts 
of negligence of those two. I f  the owner the 
omnibus in which the passenger was had sued the 
defendant, and had said in his declaration, as he would 
have done, that by the defendant’s negligence hisi (the 
p la in tiff’s) omnibus was damaged, he would have failed 
to prove it ,  i f  there was contributory negligence of his 
own driver. The plea would have been not g u ilty , but 
i f  not gu ilty to such a declaration raised the defence 
of “ You say I  did i t ;  I,d id  not, for without your 
negligence, i t  would not have happened —if  i t  raised, 
I  say, the defence in one case, so i t  would in the other, 
viz., the case of the passenger. I  hope I  speak with no 
nndue confidence, but I  had many years practice in 
special pleading, happily abolished, and have not a 
doubt that the declaration in  Thorogood j .  Bryan was 
not proved. I t  was not by and through the defendant s 
negligence the passenger was killed. I f  there had been 
nothing but that negligence the man would not have 
been killed. I f  he would have been, then the other 
negligence was not contributory. This is the ground 
on which I  have thought Thorogood v. Bryan («*» 
was rightly decided. I t  is true i t  is not so put by the 
court.5 The expression they used is, that the passenger 
was identified w ith the omnibus that carried him. 
Whether that is a right expression may be doubtful. 
I  shall have to examine i t  further_ on. A t present I  
w ill only observe that the four judges were great 
lawyers, and I  believe that an experienced lawyer may be 
instinctively right without at the moment being able to 
give a good reason for his opinion. I  confess that, at 
the commencement of the argument of the present 
cases, I  thought this consideration decided them, but 1 
am now satisfied that i t  does not. I t  is obvious that my 
opinion that Thorogood v. Bryan was righ tly  decided 
turns on a question of pleading, viz., that the plaintiff 
alleged that the defendant’s negligence caused the 
in jury which was not proved. But in the case before 
us there are no pleadings, and we must see whether the 
facts show a cause of action against the appellants. 
Now the facts are different as to the two cases. In  one 
the plaintiff’s case is : I  was a passenger in the Bushire; 
that vessel contracted to carry me without negligence, 
they failed—broke their contract; you were owner 
of another vessel, i t  was your duty towards the public 
to navigate without negligence ; by your breach of duty,
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T “ det J  in  argum ent tha t, unless i t  can be 
shown th a t Thorogood  y. B r y a n  (8 0 . B. 115) i s a 
va lid  precedent, they cannot succeed in  th is

the Bushire diitors from this f L  h i ™ ®?8rmeer of

n n d e X o er t h T t r is°keo ft0  ° W y  h im  sa fe ly "beca^He he 

M m in t K h e 116 f gbf Say
S t t e i r  share of 8+hI0r8 *° b?.caref?l ¡«the performance 
“  neglSenee L i !  nega tion . I  have need the word 
want of ek ili k ! u  W °Se there was no negligence nor • v SKUi, but only an error of iudgnient The ont.
fellow-servant I°dn A  on, that. Jiut «ould a
the faet« 1 donb™ ^  extremely. These then are
Is i t  a fpnnri & 08,86V  ^ a.k0 t»hafc of the passenger first, 
in  a S h in  +L canse 0f aeti,on t0 8ay> I  was a passenger 
sSeshonl’f i L  own.era, ° t which had agreed w ith me that sue should be navigated with care, skill, and iud°-ment •
and Jher-e ° WI!er of an°ther ship, by your negligence 
^ feL  T  ?eghgence or want of skill or error o fludg !
wouldWnothhSv l,nbuted^to.ui t ’ and without which it  
was i n i i r L h T happened>.there was a collision, and I  
Mains} ih .  t f f i “ !1“  an action f or the damage 
s fa te m iii f 1’ itu t  l  PTrefer t0 sue y °u- 1« this a good 
T t e Z l i 0 }? !,  ,l3 a  g°od cause of action shown r 

m Thoro?oodv. Bryan (ubi 
Other ™ - J ° -  I .have been unable to think of any 
fn llv s e e d fi®  Ca9ei  “ Which a man could bo success- 
to the nln-f°tr-wn act which would have caused no iniury 

,  ex«ePt  for another act in breach ¿f a 
S°” tr??t w ith the plaintiff by the man guilty of it ,  and
himWbTtbthei Plal? w  °u“ ld maintain an action against 

« “ • clf aL that the passenger could maintain an 
e , r r A ;  g s i tbose who failed in their contract to 
carry him without negligence. Why should he also be 
the r  ™amtam one against the defendants ? W ithout 
the negligence of the servant of the man who had con
tracted to carry him safely there would have been no 
nhdntfff ’ n° J , The aerTant  Of the carrier of the
the nVnL t? f f tt lbUted to He bas therefore helped 

w V  ca,UBC of action, helped to cause the 
defend.’ tbUr i tbe, whole damage is to be paid by the 
defendant Can that be? Further, i f  the passenger 
' “ •“ A ?  -an ta°n> why cannot the owner of the 
* ' 3  f , r, ' n] ur.y to i t  ? I  know i t  was said during the 

E  * i bat t bere was no case where an action had 
^ } t  n f A A amed A  a man who was responsible for the 
r fL h ic b  h ? "  “ / A r t  of an “ ju ry to the causing
but why, un less"«"p rinc iA s^thaL jus tiffthe  d e c S

i ° . .  a  . “ j  " K

B to beat C., or to build a house such that i t  w ill 
®bf* ru5t  C- 8 ancient lights. I t  does not apply to a 
case of negligence. The negligence of the servant is
?n t h A A Ddew b7i h0 maater. I t  is a breach of duty 
m the servant to the master. How then can he have 
commanded it?  I  cannot see why, i f  a passenger can 

tbla act'° “ . the owner being a passenger and 
injured cannot. But I  w ill put another case. Suppose 
the owner s wife is a passenger and injured, can she 
maintain such an action ? I f  not, why not P The driver 
is not her servant, and she is not responsible for his 

Take a case a litt le  more remote, a friend 
of the owner of the carriage. Can he maintain the 

re ?  the ,d rl'rer. of the omnibus gives a friend a 
gratis l i f t  can he maintain an action against the other 
omnibus, being injured by the combined effect of acts of 
negligence in each driver of the omnibuses P Does i t  
not seem absurd that, i f  a man hires a carriage for a 
fr iA d  Wlth hors8s.and driver, he and his family and 
‘ ™  ,d ! may maintain such action, but not i f  his own 
the SuPPose the horses are jobbed, can
.a t  maintain such action? I f  not, again I
the * a c tirti ° 1 W * ’ ^  Pas8encTer can maintain 
w h i.h !  ’■ ?lear]y  the owner of goods being carried
the n^vbtenc«refd bA db? neSfl lSenoe of the owner and the negligence of a th ird  person conjoined, could main
l y “  an, aotlon against the third person, and we should 
betweena™-ieemS ‘ “a m6 fhe ludicrous case of a collision between railways A. and B., in jury to goods in each,

M ills  v . A rmstrong and another ; T he B ernina . [H . of L .

appeal. A ltho ug h  nearly  fo r ty  years have elapsed 
since th a t case was decided, I  th in k  the ru le  
wh ich i t  established m ust s t i l l  be dealt w ith  upon

and actions maintainable by owners of goods carried bv 
A. against B., and of goods carried by B against A. 
when possibly neither had any remedy against his owii 
carrier. I t  is to be remembered that the negligence of 
the driving is not a jo in t act. There are two several 
acts of negligence. I f  judgment is recovered against 
one of two jo in t wrongdoers, no second action is main
tainable against the other. I f  two men were driving a 
carnage negligently and damago resulted, i f  an action 
was brought and judgment recovered against one no 
second action could be maintained against the other. 
Hut it  a passenger in  one omnibus recovered against the 
owner of another omnibus, i t  is certain he could main
tain an action against the owner of the omnibus in  
which he had been carried. What damages he would 
recover, i f  he had received damages, whether recovered 
or voluntarily given, I  w ill not stop to consider. I  
cannot see why he should not recover over again. He 
might say that his transaction w ith the other omnibus 
was res inter alios. But supposing he recovered yet 
did not get paid he clearly would be entitled to get his 
damages from the owner of the omnibus in which he 
was a passenger. Should i t  be said, why of him, who

?ay’aI,l} ld not do i<; was the act of another 
added to mine ? the answer would be, “  You broke your 
contract w ith me to drive me with care, and not 
negligently. But take the case put in argument of 
in jury not to a passenger but to one of the publio bv 
separate acts of negligence in two persons, which acts 
conjoined caused the injury. This is a case I  suggested 
during the argument in Armstrong v. Lancashire and 
Yorkshire Railway Company (ubi sup.). Such a case i t  
is not easy to imagine, but let us suppose it. I  should
to il t  to aTf10+L P 1̂ * , be maintained against the two 
|° ln “ly ; i f  their conduct was w ilfu l i t  clearly might 
be, and I  do not know why its being negligent should
d l fL c 8, ■dlff?’\e.“ oe- k 0t . it  be remembered that the 
defence is : I.d id not do i t ; my act alone did you no
d S l t ynfUtL0Uld n°* -A ®  ,been damaffed but for the default of the man w ith whom you made a contract
which he broke, and the breach of which mado mv act 
a danger and hurt to you. Had you yourself hnen 
guilty of the default, I  should not be liable ; why should
while T  tbe de,fau lt. 18 J-bat of tbe person youAnploy while he is acting in that employment? These coni 
sideratmns are applicable to the passenger. But what 

engineer ? I  suppose, as far as his employer is 
concerned, he could maintain no claim against him • he 
r a11,b6 held t(l  haL® taken the risk of negligent in 
his fellow-servants. But he might perhaps have a valid 
claim against the fellow-servant, and would be met with 
the same argument as the passenger, viz., “ I  did not 

waH tb?, re s ilt of two acts, mine and that of 
the other vessel. I t  seems impossible to suppose that 
the engineer, a person employed on the vessel, would 
have a better or worse case than the passenger. Further 
i t  must be remembered that the cause of the damag^ 
may be, not negligence, no breach of duty, but error of 
judgment n  one driver and negligence of the grossest
i  Is - j e fo™ er t0 be liable for all thedamage? These considerations seem to me of great 
weight, and raise difficulties that w ill have to be faced 
b u t1 w ill examine those on the other side. A plaintiff
vonr s A l A  th6ee Saya, i T raly ’ you’ the defendant or 
the nnhh-I v ’ Wei®  gUlHy ° f  a breaob of y °ur doty to ,7 9 “  drove, or navigated negligently on the 
highway or high seas where I  had a right to be I f  not
me oanse ° r 8ole ca,1Be ° f  the harm that befellme, II not the causa causans, your tortious act was the
Why6 ™  T°te Whl?h /  A " 1'1 n0 t have 8ustoined harm. W hy am I  to  seek fu r th e r  o r prove more ? PerhaDs
? S 7  else 18 bable to me. How does that affect my 

complam of you? You are a wrongdoer 
Suppose the other wrongdoer is insolvent or dead 
You complain that you w ill be made liable for damage 
that you have only in part caused : but i f  you succeed
n r f i S  T  P a rtf° f  th a t dama^ e- ^ 0 “  have no r ig h t to  be heard to  confess th a t you aro a wrongdoer, and 
y e t contend there is no lia b il i ty .  I f  you  had done w il-

,Thati y1U dld \  i hat ,1S> if  you had w ilfu lly  driven hazardously, hoping the other driver would have avoided
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its  own m erits. The decision has no t met w ith  
general acceptance, and i t  cannot be represented 
as an a u th o rity  upon w h ich  a course of practice

you, there could be no doubt of your liability. But in 
point of law there is no difference between liab ility  lo r 
wilfulness and for negligence or want of skill. Perhaps 
the suggested hardship of a part causer of the damage 
being made liable for the whole may be met by holding 
tha t he is not, that the right of action against the other 
lessens the damages against the one. These last argu
ments have prevailed with me. The defendant is a. 
wrongdoer. Damage has resulted to the plaintiff which 
would not have resulted but for such wrongdoing. The 
pla in tiff is not concerned w ith difficulties and hardships 
beyond his own. I  th ink, therefore, that the judgment 
must be affirmed ; but I  cannot say confidently. As to 
the authorities, Thorogood v. Bryan (u li sup.) was 
decided by a very strong court. They decided i t  on 
principle, and not on the pleadings. The expression 
used by them, “  identified/* is not satisfactory, but i t  
represents and conveys an idea,̂  I  believe the same as 
that which I  have elaborated, viz., the.defendant s act 
or default did not cause the damage. I t  was preceded, 
by Bridge v. Grand Junction Railway ̂ Company {ubi 
sup.), which points in the same direction. So also in 
Vanderplank v. M iller (Moo^ & M. 169), which I  think 
plain enough. There is also the case of Armstrong v. 
Lancashire and Yorkshire Railway Company (ubi sup.), 
which, as James, L.J. used to say of himself, is an 
authority though I  joined in the decision. There is also 
the case of Waite v. North-Eastern Railway Company 
(E. B. & E. 719), where the child could maintain no 
action, because, as Lord Campbell said, “  I t  was so 
identified w ith its grandmother,”  who was carrying it.
I t  is true he offered no opinion on Thorogood v. Bryan 
(ubi sup.) and such cases, but I  cannot see the differ
ence. As to the judgments in the courts below, they 
have not, I  consider, dealt w ith the question that I  have 
elaborated, viz., Is the defendant g u ilty ; did he cause 
the mischief? The Master of the Bolls argues: “ I f  
no fault can be attributed to the plaintiff, and there is 
negligence by the defendant and also by another inde
pendent person, both negligences partly directly causing 
the accident,”  the person injured can maintain an 
action for a ll the damages occasioned to him against 
either wrongdoer. Can he ? I f  so, there is an end of 
the matter. Can he when his claim against one is for 
breach of contract and against the other for a to rt ? 
Can he where he is a gratuitous passenger in a carriage 
of one wrongdoer? Lindley, L.J. says, speaking of 
Armstrong v. Lancashire and Yorkshire Railway _ Com
pany (ubi sup.): “ I f  the proximate cause of the injury 
was the combined negligence of the two companies,
I  confess my inability to understand upon what principle 
the plaintiff could be held not entitled to sue either 
company, or, in  other words, to be without a remedy. 
W ith  submission, this is a mistake. I f  the plaintiff 
could maintain no action against his own company, i t  
was because he had not bargained for care on their part, 
and they had done him no wrong. Lopes, J. is very 
hard on Thorogood v. Bryan, and says, “  The theory of 
identification is a fallacy and a fiction contrary to 
sound law, and every principle of justice,”  and that the 

assenger may maintain an action against either wrong- 
oer, or “ both.”  W ith  great respect I  venture to 

doubt the last statement. The judges then have dealt 
w ith the question I  have stated. Whether i t  did not 
occur to them, or was not thought worthy of notice, I  
know not. The same may be said of the American cases. 
As to what Parke, B. said, I  set the greatest value on 
everything from him, but his respect for Willes, J. 
would make him query anything that that learned judge 
queried. I  may be permitted to meet this original 
style of authority by another and of the same kind, and 
say that he (Lord Wensleydale) once told me of a 
reported decision that he had written “ wrong”  against 
it ,  which he would done against Thorogood v. Bryan i f  
he had thought i t  so. I  am not much helped by the 
authorities. I  w ill only say that, i f  the proposed judg
ment is right, for the reasons I  gave Waite v. Northern 
Railway Company (ubi sup.) was wrongly decided. The 
abstract question must be decided on principle. I  do 
not pretend to have a confident opinion on it ,  but I  
th ink the judgment right, and should be affirmed. I

another ; T he B er n in a . [H . op L .

has followed, o r upon w h ich  persons g u ilty , o r 
in te nd ing  to  be g u ilty , of con tribu to ry  negligence 
are en titled  to  re ly. W hen the combined neg li
gence o f tw o o r m ore ind iv idua ls, who are not 
ac ting  in  concert, resu lts in  personal in ju ry  to  
one o f them, he cannot recover compensation from  
the others, fo r  the obvious reason th a t, bu t fo r 
his own neglect, he would have sustained no 
harm. TJpon the same princ ip le , ind iv idua ls  who 
are in ju re d , w ith o u t being personally neg li
gent, are nevertheless disabled from  recovering 
damages i f  a t the tim e  they stood in  such a 
re la tion  to any one o f the actua l wrongdoers as 
to  im p ly  th e ir  respons ib ility  fo r  his act o r default. 
T ha t constructive fau lt, w h ich  im plies the lia b il ity  
of those to  whom  i t  is im putab le to  make repara
tio n  to an innocent sufferer, m ust also have the 
effect o f b a rrin g  a ll claims a t th e ir  instance 
against others who are i n  p a r i  d e lic to , is  a p ro
position at once in te llig ib le  and reasonable. I f  
they are w ith in  the incidence of the maxim, Q u i 
f a c i t  p e r  a l iw m fa c i t  p e r se, there can be no reason 
w hy i t  should apply in  questions between them  
and the outside public, and no t in  questions 
between them  and th e ir  fe llow  wrongdoers. B u t 
the  facts w h ich  were before the cou rt in  T h o ro -  
qood  v. B r y a n  do no t appear to me to  b rin g  the 
case w ith in  th a t princip le . M y noble and learned 
friend , L o rd  B ra in  well, who is so conversant w ith  
the in tricac ies of E ng lish  pleading, suggested in  
the course o f the argum ent a technical ground 
upon w h ich  the decision in  T h o ro good  v. B r y a n  
m ig h t be jus tified . In  th a t view, the case would 
not be an a u th o rity  fo r the appellants, who 
accord ing ly  supported the reason assigned to r the 
judgm ent, which was s im p ly  this, th a t the  de
ceased passenger, by ta k in g  his seat on the 
omnibus, became so fa r iden tified  w ith  its  d r ive r 
th a t the negligence of its  d r iv e r was im putab le to 
h im  in  any question w ith  the d r iv e r o r owner of 
the  o ther om nibus w h ich  ran over h im  and was 
the im m ediate cause of his death. Coltm an and 
Cresswell, JJ. express themselves in  term s which, 
i f  l i te ra lly  understood, w ou ld  lead to  the con
clusion th a t he would also have been responsible 
fo r  damage solely a ttr ib u ta b le  to  the fa u lt of the 
d rive r. Coltman, J. said : “  H av ing  trus ted  the 
pa rty , by selecting the p a rtic u la r conveyance, 
the  p la in t if f  has so fa r indentified  h im se lf w ith  
the owner and her servants tha t, i f  any in ju ry  
resu lts fro m  th e ir  negligence, he m ust be con
sidered a p a rty  to  i t . ”  Maule, J. was care fu l to  
l im it  his observations to  the case before h im . “  I  
in c line  to  th in k ,”  said the learned judge, “  th a t 
fo r th is  purpose (i.e., recovering damages from  
the defendant) the deceased m ust be considered 
as iden tified  w ith  the owner of the omnibus in  
w h ich  he v o lu n ta r ily  became a passenger, and 
th a t the negligence of the d r iv e r was the  neg li
gence of the deceased.”  I  do no t th in k  the ve ry  
em inent judges who decided Tho ro good  v. B r y a n  
in tended to  a ffirm  th a t the  deceased, by  ta k in g  
h is seat in  the omnibus, incu rred  the  same 
respons ib ility  fo r the  negligent acts of the d r iv e r 
as i f  the la tte r  had been h is servant. I f  they d id

th ink so on the ground that in  such cases the defendant 
is a wrongdoer without whose wrongdoing the plaintiff 
would not have been damaged ; that he cannot be heard 
to say that there is some other wrongdoer who con
tributed to the damage ; that, as far as the sufferer is 
concerned, i t  matters not whether that other wrongdoer 
was so in  a jo in t or separate act.—Ed .
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variance with the p rin c ip le d  i a W d ^ * - 60^  a t 
m a n  v . B u rn e tt  (6 M . T w  4991 w r d T ^ M1' '  
always regarded and s+;n vv' 4y"̂ > wh ich I  have
au tho rita tive  precedent*11 S '  “ ?■! Sound and 
they have affirmed t W  , ™  they d ld  Dot> then 
a pub lic  ^ o n v e Z c e  m a t1 fpS? nger’ tra ve llin g  %  the d r i™ - .... A  , ’ may be s° unconnected w ith

T h e  M a r y  L o hden .
[C t . op A pp.

the d r iv e rb s 'to “ h r ’ ™ay ?e/ °  unconnected w ith

t e s ; = . »  » » « » s r k 's r s
That

relathm ship and T re a te d  by “T  of
circumstances, w h ic h T eSu lts  I T * h 3XCeptl0pal

blame P f t  h „  M are them selves free from  
id e n tify  r  bum blJ  appears to  me th a t the 
T d T  n  Up?n T ich the decision in  T h o ro -  
I  am of T ”  -1S baved bnas n °  foundation in  fact. 
s t i t T d T e ?  n ie a t there is no re la tion  con- 
its  o rd ln l 6n the drlVer o f an omnibus and
in fe re T e  +h ,Paf enSers w h ich can ju s t ify  the 
’ t  ® e tb a t ,they are iden tified  to  any extent 
whatever w ith  his negligence. H e  is the servant 
o t the owner, not th e ir se rvan t; he does no t look 
to  them  fo r orders, and they have no r ig h t  to  
in te rfe re  w ith  his conduct of the vehicle, except, 
perhaps, the r ig h t  o f remonstrance when he is 
doing, o r threatens to  do, something th a t is w rong 
fn  1jnconsistent  w ith  th e ir  safety. P rac tica lly  
they have no greater measure o f contro l over his 
actions than the passenger in  a ra ilw a y  tra in  has 
over the  conduct o f the engine-driver. I  am 
therefore unable to  assent to  the p rinc ip le  upon 
w hich the case o f T horogood  v. B r y a n  rests. In  
m y opinion, an o rd ina ry  passenger by an omnibus, 
o r by a ship, is not affected, e ithe r in  a question 
w ith  con tribu to ry  wrongdoers o r w ith  innocent 
th ird  parties, by the negligence, in  the one case, 
o t the driver, and, in  the other, o f the master 
and crew by whom the ship is navigated, unless 
bej af i UT y  assumes contro l over th e ir  actions, 
and thereby occasions mischief. I n  th a t case he 
m ust o f course be responsible fo r  the conse
quences of his interference.

Counsel fo r  the  appellants endeavoured to  
support Thorogood  v. B ry a n  upon a to ta lly  
d iffe rent p rinc ip le  from  th a t assigned by  the 
learned judges who decided the case. They 
argued a lte rna tive ly  th a t the m axim  R espondeat 
s u p e rio r  does no t apply, and th a t passengers are 
affected by the w rong fu l acts of the d rive r, not 
because he is in  any sense th e ir  servant, or 
subject to  th e ir  contro l, bu t by reason of th e ir  
being, fo r  the tim e, under his dom inion. W a ite  
v. N o rth -E a s te rn  R a i lw a y  C o m p a n y  (E. B. &  E. 
719) was the a u th o rity  re lied on in  support of 
th is  branch of the argument. B u t there is no 
analogy between the position of an in fa n t in 
capable o f tak in g  care o f its e lf and th a t of a 
passenger s u i j u r i s ;  and the  theory  tha t 
an adu lt passenger places h im se lf under the 
guardianship of the d rive r, so as to  be affected 
by his negligence, appears to  me to  be absolutely 
w ith o u t foundation, e ither in  fac t o r law. I  
therefore concur in  the judgm ent w h ich has been 
moved.

L o rd  M acnaghten.— M y  L o rd s : I  concur in

the m otion which has been proposed, and in  the 
reasons upon w hich i t  has been founded.

O rd e r appea led  f r o m  a ff irm e d , a n d  a p pea l 
d ism issed  w i th  costs.

Solic ito rs fo r appellants, P r itc h a r d  and Sons, 
t o r  B a teson , B r ig h t ,  and W a rr ,  L iverpool, 

so lic ito rs  fo r  the respondents, Lo w le ss  and Co.

Supreme ( fa r t of JfuMm fm

COURT OF APPEAL.

M o n d a y , D ec. 12, 1887.
(Before L o rd  E s h e r , M.R., B o w e n  and F r y , L . JJ., 

assisted b y  N a u t ic a l  A ssessors.)
T h e  M a r y  L o h d e n . (a)

ON APPEAL PROM BUTT, J.
C o llis io n  —  R iv e r  Tees C onservancy B y e -la w s , 

a rts . 17, 18— B re a ch  of.

T L 1/ ’ a n d  18 ■¥■ the R iv e r  Tee« C onse rvan cy  
B y e -la w s  p r o v id in g  th a t sh ips s h a ll keep “  the  
s ta rb o a rd  s ide o f  the r iv e r  so th a t the p o r t  h e lm  
m a y  a lw a y s  be a p p lie d ,"  a n d  th a t a  “  s team sh ip , 
w hen  a p p ro a c h in g  a n o th e r sh ip  on  a n  opposite  
course o r  f r o m  a n  opposite d ire c tio n , s h a t  before 
^P P roachm g w i th in  t h i r t y  y a rd s  s lacken h e r  
speed a n d  keep as n e a r as poss ib le  to  the s ta r 
b o a rd  s ide  o f  the r iv e r , "  a re  to be observed even 
w hen  vessels a re  a p p ro a c h in g  one a n o th e r so as
f rn V /T  e a c h ° th e r thei r  9 r een lig h ts , a n d  n o th in g  
w i l l  excuse the non-observance o f  these ru le s  b u t 
extrem e necessity.

action^ frm ri app,eal.by  th<? p la in tiffs  in  a collis ion 
action from  a decision of B u tt, J., fin d in g  th e ir  
vessel the G. M . B .  solely to  blame. S 

ih e  collis ion occurred in  the r iv e r  Tees 
ab2?fc 7 a.m. on the 15th Jan. 1887.

w e re ls  fo llo w t iged “  ° f  the  p la in tiffs
S ho rtly  before 7.10 a.m. on the 15th Jan., the 

T T  t  a R*ea™er of 382 tons, bound on a 
w i l l , ^ rom  . -^f1(f <l l esbrough to  Grangemouth, 
w ith  a cargo of p ig  iro n  and soda, was on the south 
side of the r iv e r Tees close to the buoys off the
foPJ T  n l T  EsT  The weather wasSKy and calm. The O. M . B . was heading down
Pr , t ; riVe v ai?d was sta tionary or nearly so, her 
ngmes having been previously and s t i l l  being 

stopped on account o f fog. She was under a s lig h t 
starboard helm  to keep her clear o f the buoys o ff 
d n lT  anTd her steam-whistle was being
h n i f d T ndndV 1?, these c ircdmstances those on 
, T  d tbe M - B .  saw the green and masthead 

guts ot a steamer (which proved to  be the defen
dants steamship the M a r y  L o h d e n ) bearing 
Between one and two points on th e ir  starboard 
Dow at a distance of about 400 yards and close 
to  the south shore. The M a ry  L o h d e n  was taken 
to  be a vessel going to  Eston Jetty . The w histle 
o l the G. M . B . was then blown tw o short blasts, 
but the M a ry  L o h d e n  continued to  come ahead, 
and when she got w ith in  150 yards o f the C . M . B .,  
opened her red lig h t. Thereupon the C. M . B . ’s 
engines were im m edia te ly  reversed fu l l  speed

(a) Reported by J. P. Aspinali, and Butlk» Aspinali,, Esqrs 
Barriaters-at-Law.
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astern, b u t tbe M a r y  L o h d e n  continued to  come 
on at considerable speed, and TOth Bta r-
starboard bow s truck  the G- M . B . o n  star 
board side in  tbe way o f the fo re rigg  g> e
a large bole in  her, and do ing her so jyr ^
th a t it  was necessary to  beach her. tv,p r iv e r
was accord ing ly ru n  ashore h igher p , 
b u t the M a r y  L o h d e n  coming on again s truck  tne 
G. M . B .  on her starboard quarter.

The facts alleged on behalf of the defendants
Were as fo llo w s : T

S h o rtly  before 6.40 a.m. on the 15th Jan - th  
M a ry  L o h d e n , a steamship of ^ ^ . ^ X l o f o u g h  
whilst, on a voyage from  Bilbao to  roceeding
laden w ith  a cargo of iro n  ore, w  P 
up the r iv e r  Tees a l i t t le  to  the no rth  of 
channel, a t a speed of between two an ® ircum - 
an hour. The weather was ̂ 1Ĉ * \  , nhqerved 
stances those on board the M a ry  L o h  , , 
the masthead lig h t  of the G. M .B . f ro m  three to
fo u r hundred yards d is tan t and about S |
and im m edia te ly  afterwards the Kre®n ® 
the G. M . B .  came in to  view  about the same 
bearing. The w h istle  of the M a ry  Lohden r was 
blown one short b last, and her helm  p 
order to  pass the G. M . B .  po rt side to  
and when the M a ry  L o h d e n  was close 
side of the r iv e r  her helm  was steadied, b u t tne 
G. M . B .  was observed to be com ing tow a rds tne  
M a ry  L o h d e n  under a starboard helm, a 
causing danger o f collision. The engin ^
M a ry  L o h d e n  were im m edia te ly rev  ,
speed, her w h istle  blown three short . ’pver 
her he lm  p u t hard-aport. The G. M . B ., ’
com ing on w ith  her starboard side s „ r e n t  
stem o f the M a ry  L o h d e n , and d id  h  g

T h if  p la in tiffs  (in te r  a l ia )  charged the> defen 
dants w ith  negligence in  not namgat g 
M a r y  L o h d e n  on the n o rth  side of the n  > 
also w ith  im p rope rly  a ttem p ting  to  cross 
o f the G. M . B . ,,

The defendants ( in te r  a l ia ) charged tn e p ia u ^  
t if fs  w ith  im p rope rly  starboading, and _wi ,
p rope rly  neglecting to  keep the  G. M . B - 
starboard side of the r iv e r, and to  pas.->
M a r y  L o h d e n  p o rt side to  p o rt side.

B y  the R ive r Tees Conservancy Bye-laws:
Clause 17. Every ship navigating' the “ Ter aha °ep 

the starboard side, so that the port helm ™ay ,.0 
he applied to clear vessels proceeding in the PP

d lClauso' 18. Every steamship, when approaching 
another ship on an opposite course or from an opp 
direction, shall, before approaching within th irty  y > 
slacken her speed and keep as near as possible^t 
starboard side of the river, so as to afford the gr 
facility  for passing the approaching ship.

The learned judge below found th a t bo th  vessels 
were some distance to  the n o rth  of the line  o 
buoys along the south shore, and tha t, as t  ey 
approached one another, the M a ry  L o h d e n  j^ o r  e 
and the Q. M . B . starboarded, and fo r  th is  star
boarding, in  contravention of the bye-laws, e 
found the G. M  B . solely to blame.

M y b u rg h , Q.C. (w ith  h im  H o lla m s ), fo r  th<3 
p la in tiffs , in  support of the appeal.—The M a ry  
Lo hden  was solelv to blame. True, the rules 
require  vessels to  pass po rt side to p o rt s ide ; 
b u t here the circumstances were such as to  make 
the ru le  inapplicable. As a m a tte r of fact, tne 
M a ry  L o h d e n  was w ith in  the line  of buoys on the

to  po rt out .a®r ® f J het ^ ° Wthef  p o r t^ h e L  ru le  
was never ® ^  w liere vessels are broad on

r i

collis ion w ould never have happened.
H a l l ,  Q.C. and J . G. B a rn e s , fo r  tbe defendants, 

were not called upon.
r  ^  E sufr M .R.— I  th in k  M r. M ybu rgh  has 

taken the on ly po in t w h ich can excuse his clients. 
H e contends Z t  the M a ry ’ L o h d e n« o g  
ud inside these buoys, and th a t she suddenly
norted and came outside. I  agree w ith  the ported a .f  thafc were so, the M a ry

^ i n i  th a ^ e v e n ^ th e n ^ h e ^ .'^ ^ -^ a s ^ M tin ^ h e

M a ry  L o h d e n  came ou t from  the inside of theso 
buoys, and he very r ig h t ly  adm its ^  unless be 
can make th a t ou t he m ust fa il. W ith  th a t i  
a„ree I f  these vessels were nav igating  at a ll 
n S r  ih e  centre of the river whether they were 
ra the r to  the one side of m id-channel o r to the 
other or eveu much to  the one side or much to 
the other, the ru le  of the  r iv e r is clear, tha^ the 
m oment they are com ing near to  eaph other they 
shall both port. Now  w hat d id  happen. Why- 
one of them  ported and the other starboarded. 
Therefore the one th a t starboarded broke the ru le  
o f the rive r, and the other th a t ported kept the  
ru le  o f the r ive r. Now, w hat shall excuse a shin 
on the Tees w hich breaks a ru le  of the r iv e r .
I  gay no th ing  b u t extrem e'necessity. To argue 
L a T o n e w a s a  l i t t le  on the p o rt bow of the other, 
o r tha t one showed fo r  a moment a green lig h t  o r 
a red lig h t  on one bow or the other, is w ho lly  im 
m aterial. I t  is  equally im m ate ria l whether they 
were go ing on para lle l courses, end on, o r nearly 
end on. The ru le  of the r iv e r  is, th a t unless there 
is extreme necessity they shall both of them  port, 
so th a t one can go on one side and the other o n  
the other side of the r iv e r. Now, the G. M . B .  
broke th a t ru le  and the other observed it .

Can the G. M . B .  be excused on the ground of its  
being a w ho lly  exceptional case? She cannot 
unless the M a ry  L o h d e n  was inside the buoys. 
Now the learned judge below was advised by his 
assessors th a t they d id  not believe she was inside 
these buoys. I t  was not suggested th a t the  M ari, 
L o h d e n  bad gone iu  there purposely, b u t bad done 
so inadvertently. There was a p ilo t on t lie  bridge. 
I t  is no t suggested he was neglecting bis du ty . 
B e  had bis glasses in  b is band, and tbe fog was 
not th ic k  enough to  make h im  b lunder. I  have 
asked tbe gentlemen who assist us, and they say 
they do no t believe the  ship was inside these 
buoys. I t  m ig h t be th a t we m ig h t d iffe r fro m  
them. W e should be ve ry  lo th  to  do so, bu t as a 
m a tte r o f fac t I  agree w ith  them. A s to whether 
these tw o ships were more or less in  tbe centre I  
have m y own views. P robably they were ne ither 
of them  so near the  centre as is suggested. I  
w ant to la y  down th is  ru le  w ith  regard to  the 
nav igation  of tbe Tees, th a t whether tbe green 
l ig h t  was fo r a moment seen on the  starboard side 
o f  tbe  G. M . B .  o r not, unless tbe M a ry  L o h d e n
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S b iS ik f a g ' t h e 'm l iS  “ ¿ " . i“ 1« !  *ke 0. M . B .  
—  S ®’ the ru le  is most d is tinc t andclear.
A s  to  the StlP°Ln/  collision, I  am of opinion

denly by ta k in g  the stoPP™S sud-
not a fa ir  opportunftv  of ’ tb ® ^ “ 7/ Lohden had 
touched he r/a nd  then7  t o l  T f g  ber before *be 
lightness. I  am ^  her w ith  extreme

° f  the ie a r n e d lu d g e ^ a r r iS f  ^  
th a t th is  appeal m ust be dismissed gh ’ and

B owen and F hy, L .JJ . concurred.

C o «  f ° r  the Pla« t i f e ,  Bottom., Son, and 

S m s . 1̂ 0^  f ° r  th ® defeQdants, P r itc h a rd  and

h ig h  c o u r t ^ o f  j u s t ic e .

C H A N C E R Y  D IV IS IO N .
J a n . 30, 31, a n d  F eb . 28, 1888.

(Before Ch iit y , J.)

*  M “ ° s »

T S if F i's x

dam ages f a r  the i Z o f h t c ^ Z - ° ^ y  f o r  
th? negligence o f  th e m a s te r a n d  c re w 'T h e  ^ h ?U9-h

The
ea;-e m p tin g  the com vann  f m Z , r  i  % ■?'VPu la t i °n s  ex-

j z °a s . ”  * » •were tthvrmpA n+ UJ‘ ¿ h e  ca ttle■were sh ipped a t Boston., cend b iU s Z  ¿ T  CaUle 
g ive n  the re , m  c o n fo rm ity  „ L , , o f . l a d ™ 9 w ere

The sh ip  s tra n d e d  L  t h e l o a s f o f H o r t h W a f '
o w in g , as w as a d m itte d , to the n e g l ig e n t  Z  lh  
m a s te r a n d  crew . A c c o rd in n  M 1 7 / 7  ° *  the
S ta te  o f  M a s s a c h ^ e Z Z  T J e s m t  a l T r ,  <  **? 
the s t ip u U t io n s  exem pting  the ow ners f r o m Z t  
b ih ty  th ro u g h  n e g lig e n t n a v ig a tio n  w ere J i T .  
b u t a cco rd in g  to E n g l is h  la w  such s t ip u la t io n s  
w ere good, a n d  w ere u s u a lly  in se rte d  i ^ E n g U s h  
b il ls  o f  la d in g . The question  w as w h e the r the 
- f  f . 6 f l a 9 ( i h a t i t l  to say , the p e rs o n a l la w  

o f  the sh ip o w n e r) o r  the lex lo c i co n tra c tu s  sh o u ld  
govern  the c o n tra c t o f  a ffre igh tm en t.

H e ld , on  the a u th o r ity  o f  L lo y d  v. G uibert m
8 .  602; 2 M L . L a w C a 7 .  0 { S .

283, L .  R ep  I  Q. B .  115), th a t the s t ip u la t io n s  
w ere v a lid ,  f i r s t ,  on  the g e n e ra l g ro u n d  th a t the  
c o n tra c t w a s  governed by the la w  o f  the f l a g ,- a n d  
secondly, on  the p a r t ic u la r  g ro u n d  th a t f r o m  the  
spe c ia l p ro v is io n s  o f  the co n tra c t i ts e lf  i t  ap pea red  
th a t the p a r t ie s  w ere c o n tra c tin g  w i th  a  v ie w  to 
the la w  o f  E n g la n d .

T he M issouri Steamship Company was a lim ite d
relvIStered in  England, and owned the 

steamship M is s o u r i,  which was one o f a line  of
a n r fr? ^ 8 tra d l"S  between U n ited  States ports 
and Liverpool, known as the “  W arren L ine .”

<0) ®eported by A - OorsaABNB Sim , Esq., Barrister-at-Law

______________ [C h an . D iv .

and r,lar1ilagers ° t  the line  were George W arren 
and Go ¿le" ',af eti t3 ,ln Am erica  were W arren 
there ’ the business o f tbe steamers

h o n le !f ;ST ^ ' ,S0“ r i  was registered at the Custom
house a t L iverpoo l, and sailed under the B r it is h

j _ ^ n tltbe 4 tb  {an . 1883 a contract was entered
cOUpo T 6!?  ATlb e rt , N - Monroe, of Boston, a 
c itizen of the U n ited  States of Am erica, and 
W arren and Co. on behalf o f the company, fo r 
he carriage by the s.s. M is s o u r i o f 400 sheep from  

Boston to L iverpool. The contract was signed at 
Boston, and contained the fo llow ing  clause ■

E b f S S « ’  S i  '« " “ “ H "» « *  *» a .  .Upp.7
Ship not accountable for the acts of God, the Queen’s 

enemies, pirates, robbers, or thieves, barratry of master 
or mariners, restraints of princes, ruleraorpcordeloas 
the<fnnag?’ morta ll ty o r  in jury resulting fronf any of 
default0^  Pen-8’ ^ e th e r  arising from the negligence, defoult, or error m judgment of the master, manners 
nsmol 8’ 0[,0tl)erf  ° |  the crew or otherwise howsoever’ 

“ f  h  accidents to fittings, disease, stress of weather’
° r  Tater> accidents to condensing 

apparatus, tanks, or machinery, diminishing or injuring 
the supply of water or air, risk of craft, explosion "?  
nr «ft port1or ?'t sea, in craft or on shore, before lading 
or after unlading, acoidents from steam machinery or 
nor "for °co?ily-damaf 3 ”  in jury thereto, however caused, 
3 i l  5111l810n> stranding, or any other accident or
evlr nature8 ru^’k f 1̂ 6"8’ ^  Si eam navieation, of what- i-  or kind soever, howsoever such collision 
stranding, or other accident or peril may be caused’ 
Liberty is reserved to the ship, her agents officers and 
owners, in  the event of the said ship’s putting back to 
from0” ’ ° r  m t°  f ny port’ or otherwise being prevented
from any cause from proceeding in  the ordinary cours. 
°£ .“ ®r voyage to tranship the animals by any other 
steamer, and liberty is also reserved to sail 
without pilots, to call at any intermediate port or ports 
and to tow and assist vessels in ail situations. P ’

The contract was a p rin ted  one. The fo rm  of 
i t  was prepared in  England, and had been in  use 
by the s.s. M is s o u r i, and other steamships o f the 
W arren line, fo r  a num ber of years p r io r to  1883 
i t  was the on ly fo rm  o f contract adopted by  the
Warren line  m  ca rry ing  cattle.
, Tbe bj l l3 o f  lad ing  fo r the 400 sheep shipped 
by A . N . Monroe on board the s.s. M is s o u r i at
the 7?b M® T i o l * 0 L iverpool were signed on 
the 7th M arch 1883, and contained the clause 
as to exceptions m entioned in  the contract and 
set out above.

On the 8th M arch 1883 the s.s. M is s o u r i sailed 
iro m  Boston, and w h ils t on her voyage to  L iv e r-  
pool she rendered salvage services to  the s.s. 
A T? ° [  Chester, w h ich were subsequently the

C o i r t ^ l n ^ a n A " ® 6 aCti° n “  thS A d m ira Ity
c » ° Wi n?  t ? ,the devia tion and consequent delay 
caused by the rendering o f such salvage services, 
the sheep were exposed to m uch additiona l wear 
ana tear and knocking about upon the voyage 
r ^ ° ” Sj qUe,1Ce whereof eleven sheep died and the 
in  value Were serlously  damaged and reduced

b „t° “  tbeT 6tb Eeb. 1886 a contract was made 
ciL V pu E a t ha way, who was an Am erican
citizen resident at Boston, and W arren and Co.,

bw ia lf  of. tbe company, fo r the carriage by the 
s-s. M is s o u r i o f cattle from  Boston to  L iverpool.

be contract was exactly s im ila r in  fo rm  to  the 
previous one.
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A  pa rt o f the  space taken under such contract 
■was sublet to  A . N . Monroe, and an indorsement 
to  tha t effect was made on the conti act.

Under th a t contract A . N . Monroe, on the 
17th Feb. 1886, shipped 264 fa t ca ttle  on board 
the s.s, M is s o u r i a t Boston to be earned to 
Liverpool. The h ills  of lad ing  fo r the cattle 
were signed on the 17th Feb. 1886, and were 
exactly S im ila r in  fo rm  to  the previous b ills  o l 
lading. ^  ,i

The s.s. M is s o u r i sailed from  Boston on the 
18th Feb. 1886, and in  course o f her v0/ aKe r ™  
ashore on the coast of N o rth  Wales and became 
a to ta l wreck. A l l  the cattle went in to  the sea 
and were lost in  consequence of such strand i g.
A  Board of Trade in q u iry  was afterwards held 
a t L ive rpoo l to  inqu ire  in to  the cause ot the 
stranding. The cou rt found th a t i t  was due to  
negligent and careless navigation on the p a rt 
o f those on board and in  charge of the vessel on 
behalf of her owners. .. .

The company then went in to  vo lun ta ry  iq  
dation. F rank  Shaw, F rede rick  Massey, and 
F rederic W arren, jun ., members of the farm ot 
Oeorge W arren and Co., of L iverpool, were 
Appointed liquidators.

The usual advertisements fo r claims were, 
issued, and the on ly  one sent in  was th a t ot 
A . _N. Monroe, w h ich  was as follows :

Take notice, that Albert N. Monroe, of Boston, in 
the State of Massachusetts, one of the United states 
of America, claims to be entitled to 67511. 17s. 3d. from 
the estate of the Missouri Steamship Company Lim it 
for damages sustained by him owing to the wrong 
acts and breaches of contract of the said company, 
their servants, or agents, of which the following are t  
particulars: . , „ n

(1.) 1331. 13s. 7d. damages for the loss of e!e.ven 
deterioration of the remainder of 400 sheep shipped y 
the said A. N. Monroe at Boston aforesaid for Liver
pool on or about March 7, 1883, in the steam ship 
Missouri, belonging to the said company, under a 
contract made at Boston aforesaid, between the saia 
A. N. Monroe and the agents at that place of the saia 
company on the 4th January 1883. The said loss ana 
deterioration were caused by those in  charge of the saia 
steamship on behalf of the said company by wrongiuliy 
and in breach of the said contract deviating from ana 
delaying npon the said voyage, and exposing the saia 
sheep to improper hardships and risks. „ ,,,

(2.) 66181. 3s. 8d. damages for the loss of 264 cattle 
shipped by the said A. N. Monroe at Boston aforesaid 
for Liverpool on or about the 17th of February 1886, 
in the said steamship, under a contract made on the bth 
of February 1886, at Boston aforesaid, originally between 
one J. A. Hathaway, of Boston, and the said agents ol 
the said company, and subsequently transferred by 
agreement with the said agents to the said A. N. Monroe 
so far as regarded so much of the said steamship as was 
afterwards occupied by the said 264 cattle. The said 
company wholly failed to deliver any of the said cattle 
to the said A. N. Monroe, or to his consignees. The 
cattle were destroyed by those in charge of the said 
steamship on behalf of the said company by wrongfully 
navigating the said steamship in a negligent and reckless 
manner. _ ,

The said A. N. Monroe holds no security whatever 
for his said claims, or any part thereof.

I n  support of A . N . Monroe’s c la im  an affidavit 
was made by an attorney of Boston sta ting  tha t, 
according to  the law  of the U n ited  States, the 
company was liab le  to  A . 1ST. Monroe fo r the 
c la im  w h ich  he had pu t forward. The reason fo r 
his opinion was stated to  be tha t, according to 
decided cases in  Am erican law, a common carrie r 
could not la w fu lly  stipu la te  by special contract 
fo r  exemption from  responsib ility  fo r  the neg li
gence of the carriers o r h is servants.

Y ol. Y L ,  N . S.

The liqu ida to rs, on the other hand, obtained 
affidavits from  attorneys at New Y o rk  g iv ing  a 
resum e  of the Am erican decisions bearing on the 
p o in t ; also affidavits from  several other attorneys 
in  America. The resu lt of them  appeared to  be 
th a t the Am erican law  applicable to  the c ircum 
stances of the present case had never been fina lly  
se ttle d ; b u t th a t the po in t was being raised m  the 
ease of the M o n ta n a , w h ich was at present under 
appeal to  the Supreme C ourt of the  United
States. . ,-r *

The liqu ida to rs ’ answer to  A . JN. Monroe s 
c la im  was th a t i t  should be decided according to  
E ng lish  law, and not according to  the law  ot the 
U n ited  S tates; and tha t, according to  the form er 
law, the c la im ant would be bound by the terms 
of the contracts and b ills  of lading, by  which the 
owners of the s.s. M is s o u r i had lib e rty  to  tow  
vessels and were exempted from  the  con
sequences of the negligence of th e ir  servants.

The grounds upon w h ich  the liqu idators con
tended th a t E ng lish  law  should govern the con
tra c t w e re : . , . ... ,

1  That the s.s. M is s o u r i, being a B r it is h  owned 
steamer, and sailing under the B r it is h  flag, the 
law  of the flag should apply.

2. That the contract should be construed 
according to the law  of the place of performance ; 
and th a t the contract was one to be wholly, o r at 
a ll events p rinc ipa lly , performed m  England, the 
obiect of the contract being the carriage of the 
cattle  in  an E ng lish  ship, and de livery of them 
in  an E ng lish port, the fre ig h t on ly being payable 
on the a rr iv a l of the steamer, o r any of the 
animals, at the p o rt o f destination.

3. That i f  the contract was void, according to 
the law  of one of the countries of the contracting 
parties, i t  should he construed according to  the 
law of the country whore i t  was valid, which m  
th is  case was E ng la nd ; and th a t i f  the contract 
contained stipu la tions w h ich were illega l accor
d ing to  Am erican law, i t  should be in terpreted 
according to  the law o f England, as on entering 
in to  the contract the parties m ust be taken to  
have intended to  give effect to the term s to  which 
they m u tua lly  agreed, and not to  trea t them  as 
n u ll and void.

A  summons, under sect. 138 of the Companies 
A c t 1862, was taken out, on behalf of the liq u i
dators, asking th a t i t  m ig h t be determined, 
whether the claim  against the company by A . hi. 
Monroe ought, o r ought not, to  be allowed by  the

k^The summons was adjourned in to  court, and 
now came on to be heard. I t  was adm itted  fo r 
the purpose of the present c la im  th a t the strand
ing  of the M is s o u r i occurred th rough  the neg li
gence of the master and crew.

A r th u r  Cohen, Q.C. and F re d e r ic  T hom pson  fo r  
the applicants.

S ir W a lte r  P h il l im o re  and T. G. C a rv e r  fo r  the 
claimant.

The fo llow ing  authorities were referred to  in  
the course of the argum ents:

The Bahia, 12 L. T. Rep. N. S. 145; 14 W. R. 411; 
Br. & L. 61;

Lloyd v. Guibert, 13 L. T. Rep. N. S. 602 ; L. Rep. 
1 Q. B. 115; 2 Mar. Law Cas. O.S. 283;

Carver on the Carriage of Goods by Sea, pp. 202- 
207;

The Gaetano and Maria, 46 L. T. Rep. N. S. 835; 
4 Asp. Mar. Law Cas. 470, 535 ; 7 P. Div. 137 ;

2 M
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Down y. IAppmann, Tnd. L. Cas. p 61.3 •
Robinson v. Bland, 2 Burr 1077 • * ’
Este y. Smyth, 18 Beay. 112: ’
Van Grutten y. Digby, 31 Beav. 561;

Company. Shand, 3 ^ 0 . “  ( f  ‘ iT s  ^ igation

3 A,pT' Mar. W c f ^ -  § & &  Company, 
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[C h an . D iv .

Ch itty , J. This is a c la im  bv Mr* iv/r 
against the M issouri Steamship ? i OI?roe
fo r  damages fo r loss o f his sheep a n i c a t t k ^ M 5 
Monroe is a c itizen o f the U n ited  Q??* -, M r -
ciled there. The company is an wn„ i ;  i f tes’ domi- 
incorporated according to^E ng lifh  faw ^ CT f ny ’ 
ciled in  England. The cornm nv is T ’ T  dom i- 
liqu ida tion . The contracts under w h ic h lh ^ H ^ 7 
is made were made at Boston, where the erf 
had an agent by whom contracts were S ? ?  
in to  on th e ir  part. The ship in  which f t !  ‘  5d 
were to be carried was a B r it is h  ship 
sow n), and one of a line  o f steamshops 
reg u la rly  between Boston and Liverpool* TLg 
contracts were fo r the carriage of the a W ,  ? 
cattle  from  Boston to  L i v e r f o ^  and th e ?  c o t  
tam ed express stipulations exempting t h /  a l f f "  
owners from  lia b ility  fo r loss or damage L  s iT  
fro m  negligence of the master or crew an3  t l . g  
provided th a t b ills  of lad ing should be ’gfven e o 7  
ta in in g  stipu la tions to the same effect The 
pany’s agent had no au tho rity  to bind the f f ? '

E by any contract not contain ing such stim i 
is as those which were actually inserted 

The sheep and cattle  were shipped on board at 
Boston, and b ills  of lad ing were given and 
accepted there in con fo rm ity  w ith  the contracts 
The ship sailed and was stranded on the W elsh 
coast. It, is adm itted fo r the purpose of the 
present case th a t the s trand ing occurred through 
the negligence of the master and crew.

In  these circumstances i t  is clear and is adm itted 
by the c la im ant’s counsel th a t he is not en titled  to 
recover i f  the stipu la tions exem pting the ship
owners from  lia b ility  a ris ing  from  the negligence 
o f th e ir servants are valid. B u t i t  is contended for 
the cla im ant tha t the stipu la tions are inva lid  
according to the law of the State o f Massachusetts, 
where the contracts were in  fact made, and the

substantial R T ' T T ' T  accePted- There was no 
state o f tL 1 T  o t i0 re  me as t0 the present 
A c c o r d + ^M a ssa ch u se tts  on the subject. 
The crro gu °  Mw the stipu la tions are invalid, 
stand a" n?v,up°n w h ich the decisions at present 
c a r r ie r  e stipu la tions by wh ich a common
conseouen 6aV?UI S t0 “ “ “ P* him self from  the 
s e rv a n t ° f  he, ncghgence o f h im self o r his 
carrfer - T  c° nsldered to be extorted by  the 
person oT ? 0U f,ny  real assent on ‘ he pa rt o f the 
c o n tra  e" dm s  the goods, and are vo id  as being 

<? Ru b llc Pohcy. In  The B ra n t fo rd  C ity  
(29 Federal Reporter, 373), these princip les were 
o f ? * , ,  a p p 7 m  fa v o u r o f the shipper a t Boston 
ot cattle  on board a B r it is h  vessel fo r carriage to  
England where the facts were substantia lly  the 

m  th ,e Presen.t case. The law in  the  
n o t to  .s ta te s  on th is  subject, however, appears 
not to be f in a lly  settled. The question is appa- 
o f t J  P?n d ln 8  ln  the Supreme C ourt in  the case 
ot the M o n ta n a  on appeal from  the c irc u it court. 
W  b "Pre“ !  t lo u r t has given leave to  the appel- 
K -  i ° i  adduce, evidence to show w hat is the 

g  ish law  on the subject. The arguments have 
been concluded, and the judgm ent has been
oo!?.I7 ed' i ? u t’ as a fte r ln q u iry  I  am unable to  
ascertain th a t some considerabe tim e m ay no t 
elapse before the judgm ent is given, and as i t  is not 
clear th a t the judgm ent w i l l  determ ine the po in t,
J- nave no t though t i t  r ig h t  to  any longer post- 
pone m y decision. Should the judgm ent o f the 

upreme C ourt be in  favour o f the shipowner on 
the question o f the v a lid ity  of the s tipu la tion , M r. 
Monroe s cla im  before me m ust fa il. I  proceed, 
then, to  consider the question on the assumption 
th a t according to  the law o f Massachusetts, the  
stipu la tions are void. The question to  be deter- 
m ined is whether the law  of England or the law 
ot Massachusetts ought to be applied to the s tipu 
lations which pu rpo rt to exempt the shipowners 
from  lia b il ity  fo r  negligence. F o r the c la im ant 
+ i8, a rg u®d th a t .the question, being a question as 
to the v a lid ity  of the terms of the contracts, ought 
to  be determ ined according to the law of the 
place where the contracts were made. F o r the 
shipowners, on the other hand, i t  is argued th a t 
the question ought to be determ ined according to  
the law of the country to which the ship belongs. 
K-ii S o i  populations in  the contracts and tlie  
b ills  o t lad ing are iden tica l there is no occasion to  
trea t these documents separately. Now, the 
question does not relate to the fo rm al v a lid ity  of 
the contracts, and the objection raised by the  
c la im ant does not go to the v a lid ity  in  m atters of 
substance of the contract as a whole. So fa r as 
relates to a ll m atters of fo rm  the contracts are 
va lid  according to  the law of both countries. So 
fa r as relates to a ll m atters of substance the rest 
ot the contracts would, i f  the stipu la tions attached 
had not been inserted, stand va lid  according to  
the law  of both countries. F urthe r, the s tipu la
tions are not impeached on the ground *hat they 
are ot a crim ina l o r wicked o r im m ora l nature 
or such as ought not to be perm itted according to 
the laws of c iv ilised  countries. They are im 
peached solely on the ground th a t they are void 
as being disallowed by the law of the place where 
the contracts were made, which law considers 
them con tra ry  to its  own view of the pub lic  
policy tha t ought to  p reva il w ith in  the lim its  of 
its  own te rr ito r ia l ju risd ic tion . A lthough  by the 
law of Massachusetts, in  the case of a contract
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m Massachusetts by a common carrie r fo r t  
carriage of goods w ho lly  w ith in  the te rriton es  o 
^ e  State, such stipu la tions would be ¿ e ld  void, 
yet I  cannot find  any sufficient reason fo r  sayi g 
tha t they would also be he ld to  be vo id  in  the case 

a contract made w ith in  the State fo r the 
carriage of goods where the pcrformance of the 
contract was (as in  the case before m e ) to1 „? 
place m a in ly  outside the State, i f  i t  -were e£ ar 
expressly on the face of the contract tha t fo r a ll 
Purposes the contract was to  be g°Y . y  
W  of the country to w h ich the ship belongc 
and the law of such country allowed the stip  l 
tions to  be va lid . In  other words I  apprehena
tha t the law  of Massachusetts w ould no t prohib 
the parties to  such a contract f r °™ ^ r| Ct(se|  
expressly w ith  a view to  the law of England . (s 
Lo rd  Mansfield’s iudgm ent m  B o b m so n  v . B la n d ,  
2 B u rr, p. 1077; and S to ry ’s Conflic t o f Laws 
8 thed it., sects. 280and281.) The contrac; s before

do no t contain any such express declaration 
B u t I  have examined and endeavoured to  ascer 
ta in  the precise nature of the objection >
With th is  resu lt as i t  appears to  me, tha t i t  wa 
w ith in  the competence of the parties according 
to  the law  of both countries to enter in to  tn
contracts. r  A

Two cases of h igh  au th o rity  were re lied upon 
hy the  company’s counsel m  ®uPPor\  
contention : (L lo y d  v. G u ib e rt, 2 M ar. Law  ■
O. S. 283; 13 L . T . Rep. N . S. 602 ; L . Rep.
1 Q. B. 115; and The P e n in s u la r  a n d  O rie n ta l, 
S team  N a v ig a t io n  C om pany  v. S h a n a , o  ■ 
B. C. Cas., in  the Exchequer Chamber, JN. »• 
272.) The actual decisions in  these cases may 
not precisely govern the  present case, 
the  question is whether the p rinc ip le  up 
w h ich  these decisions were based does n 
apply. I t  is generally agreed th a t the law  ° i  
place where the  contract is made is p r im a  J a c l ’ 
th a t w h ich  the parties intended o r ough t to  oe 
presumed to  have adopted as the  ,?P°
w h ich they dealt, and th a t such law ought tner 
fore to  p reva il in  the absence of the c ircum 
stances in d ica ting  a d iffe rent in tention . JNume 
rous instances of the exception are to  be loun 
in  the books. A  d iffe ren t in ten tion—th a t is, an 
in te n tio n  to  be bound by some other law  than tne 
law  o f the place where the contract is  made—may 
be in fe rred  from  the subject-m atter o f the con
tra c t and from  the surround ing circumstances, so 
fa r  as they are re levant to  determ ine the character 
o f the c o n tra c t: (see the judgm ent o f W illes, J • 
in  L lo y d  v. G u ib e rt (u b i sup .), pp. 122-123.) In® 
term s and stipu la tions found in  the  contract 
its e lf  are m atters of im portance to  be taken 
in to  consideration as to  the tru e  inference to  be 
drawn. The general p rinc ip le  by which the 
C ourt o f Exchequer was guided in  the solution 
o f the question as to  w hat law  ought to p reva il 
was th a t “  the r ig h ts  of the parties to  a contract 
are to  be judged by th a t law by w h ich  they may 
ju s tly  be presumed to  have bound themselves ̂  
(L lo y d  v. G u ib e rt, p. 123), and by the steady app li
cation o f th a t p rinc ip le  the cou rt a rrived  at the con
clusion th a t where the contract o f affre ightm ent 
does no t provide otherwise, then as between the 
parties to  such contract, in  respect of sea damage 
and its  incidents, the law  of the ship should govern. 
I n  L lo y d  v. G u ib e rt the ship was a French ship, 
the  contract was made at a Danish W est In d ia  
p o rt (St. Thomas), and the goods were shipped

shipowners, on abandonment of 
fre ig h t were exempt from  any l ia b i l ity  to  the 
owner o f the cargo, and rejected the law  of 
Denm ark and the various other countries p u t fo r
w a r d ^  behalf of the owner of the cargo In  the ward on Denai fc the varl0us places m
whYch t t  c o n t S  ^  to be perform ed were 

lY l Y f  (see n 122). B u t m  adopting the 
K Y n c h  law the cou rt re lied on the subject-m atter 
of the contract— the employment of a seagom 
vessel fo r  a service the greater and more onerous 

, /-.p wVjipVi was to  be rendered on. tbe b.ign. 
parfc where fo r a ll purposes o f ju r is d ic tio n  
c r im i n i  and c iv il, w it?  r e je c t  to  a ll persons 
th ings and transactions on board, she was, as i t  
were a floa ting  island over which France had as 
absolute, and fo r  a ll purposes of peace as exclusive 
„ qnvere ignty as over her dominions on land, and 
w hiJh evm  w h ile  in  a fore ign p o rt,, was never 
Y m n le te ly  removed from  French ju risd ic tio n  
(see m 127). These practica l considerations 
form ed the m ain ground of the judgm ent. 1 e 
cnnY declined to  enter in to  any question as to the 

olicy of the French law. I  have quoted some- 
w hatextensive ly from  th is  judgm ent in  order to  
r l t S  the p rinc ip le  upon w h ich  i t  proceeds is 

n o tY o n fin e d tY th e  p a rticu la r facts o f  th a t case 
b u t Is  applicable, and ought to  be applied, not 
m erely to questions of Construction and the r ig h ts  
inc identa l to or aris ing out of the contract o 
a ffre ightm ent, b u t to questions as to the v a lid ity  
of stipu la tions in  the contract itse lf. A n y  dis
t in c tio n  founded on the difference of these ques
tions would no t rest on substantia l grounds, and 
would lead to  uncerta in ty  and confusion in  m ei- 
cantile  transactions of th is  character I t  is  ju s t 
to  presume th a t in  reference to  a ll such questions 
the p a rtie s  have subm itted themselves to  the law 
of one country o n ly -n a m e ly , th a t of the f la g -a m i 
so to  ho ld is to  adopt a simple, na tura l, and con 
ris ten t ru le : (see W estlakes P riva te  In te rn a 
tiona l Law, 2nd edit., p. 201.) In  L lo y d  v. G u ib e rt 
(u b i sup .) there were no express stipu la tions 
po in ting  to  the law of one country ra the r than to  
the law  of some other country. B u t in  the 
P e n in s u la r  a n d  O r ie n ta l C om p any  v. S lu m d  (u b i 
f l  ) where also i t  was held th a t the  contract was 
governed by the law  of the flag, there were such 
stipu la tions. Turner, L X ,  in  de live ring tne ju d g 
m ent of the P r iv y  Council, inqu ired  in to  the 
Y tu a l in tentions of the con tracting  parties as 
disclosed on the face of the contract. I n  tha t 
case the contract was made between B r it is h  sub
le t s  in  England substantia lly  fo r safe carriage 
from  Southampton to  M au ritiu s  The perfo rm 
ance was to  commence in  an E ng lish  vessel m  an 
E ng lish  p o r t;  to  be continued in  vessels w h ich 
fo r  th is  purpose carried th e ir  country  w ith  
th e m - to be fu lly  completed in  M a u r it iu s ; 
b u t liable to  breach, p a rtia l or en tire, m  
several other countries in  wh ich the vessel m ig h t 
be in  the course of the voyage. In to  th is  con
tra c t there was in troduced a s tipu la tion  professing 
to  l im it  the lia b il ity  o f the shipowner, w h ich  s tipu 
la tio n  was v a lid  according to the law  of Eng land 
b u t in v a lid  according to  the law of M au ritius . 
I n  discussing the in te n tio n  of the parties, the 
L o rd  Justice asked (in  substance) whether i t  was 
in tended th a t the s tipu la tion  should be construed
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t r i ^ d“ gacco id fng^Jar r(7nhi^  Tr0Uld £ ive effe° t
law  (which w o u ld T T »  6 i? aw o r some other 
held th a t the actua? in t T  *°  **)■ A n d  he 
betaken c learly  to L ™ * he Parties m ust

T he H ansa.

betaken c learly  to h a v e T e e T t ° + T Pt rtieS musfc 
as an E ng lish contract f n ] ®° tre a t t lle  contract
to Eng lish
general law  or ™ K ™ T 'A a-S there  was no ru le  of 
sumption the court UP a ° ° n tra ry  Pre '

the ! "  tontweeathat « ,

both B r it is h  s u b le ts  and tin 86 T®  Partles were 
in  England whcreas in l  ° 0n tract was made
of the8 parties r ^ S s h  I S T b e  “ T  ° ne 0n lymade in Boston But i T T / tT  con*ract was 
proper to be Taken iuM  ® dl^ ren?fis’ thougb

S f o T T f S e ’ L T e n S T o T T  “  * e

be had to the language o f tL ? C° Urse first 
(force, fraud, a T ^ s t a k e  » - T w T  itself> and 
struction of the language 0i  the the 1trile c°n- 
con trac tu s ) is the t o n T n t T  i  contract (lex  
The circumstance that t h c l t T  w -  Ie«al right.” 
claimant asks to have struck o u tT fT f  Whlch the 
are allowed by the law of o T t  f  T 6 c°ntracts 
allowed by the law ofThe n tb! C° Untry and 
a cogent reason for holding that t h T ^ T • a£Eords 
contracting w ith reference to  Tvf partles were 
country which allowed, and not toTh f W ° l  T e 
country which disallowed, the* sTinnl J aW ° f *T  
is unreasonable to presume th a tulatl°ns. I t  
inserted in the contracts stinulafiT  Partles 
intended should be nu£?atnrv 9 whi ch they 
the facts of this case But oa
may be adopted. The lT s  accTed' JProP°sitlon 
negligence of the shipowners’ servant* ^ 0?!?1 the

Wari e s - t L r aiserT n0t ° f  Massa“ W r t f b u t  o? 
! S 3 i .  c o i c X r £ 7 i t , ’ ™ 8, / , n g ii,h
(w ithou t saying th a f  i t  would h j T  be P ° fSlble 
presume th a t the parties cont rT le d  w iT T T  ^  to
to the law  o f M askchusetts Tn re S rc t  n / f  6re,nCe
by  negligence occu rring  w ith in  T ic  t any ° s® 
waters of th a t State, i f  appears To* m ^ h T I  
w ould be unreasonable to presume that- * lfc 
tracted w ith  reference to  the la T o f  1f t L  
respect of a loss by negligence occnr i  *6 .!’ 1 
the lim its  of the State 1 h T d  t w  T T  ° T S1,de 
tions are va lid— firs t, on the general g round^ W  
the contracts are governed by the law  o f the f W .  
and, secondly, on the pa rticu la r ground tha t from  
the special provisions o f the contracts themselves 
i t  appears th a t the parties were contracting w in , 
a view  to  the law  of England. I t  is unnecessary 
to  consider any other grounds o f defence raised 
on behalf o f the company. I  therefore dismiss 
the c la im  w ith  costs.

Solic ito rs fo r  the liqu ida to rs, R o b in s , C am eron  
and K e m m , agents fo r  B ateson, B r ig h t ,  and W a r r  
-Liverpool. ’

So lic itors fo r the cla im ant, B o w c liffe , R a w le , and 
Lo agents fo r  B i l l ,  D ic k in s o n , L ig h tb o u n d , and 
D ic k in s o n , L iverpool.

[A dm .

P R O B A TE , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .  

a d m ir a l t y  b u s in e s s .
M o n d a y , Dec. 5, 1887.

(Before B utt, J ., assisted by T r in ity  M asters.) 
T he H ansa. (a )

. C o l l is io n - Im p r o p e r  a b ando nm e n t— C onse que n tia l 
dam age.

W here i n  a  c o ll is io n  a c tio n  f o r  w h ic h  the de fendan ts  
w ere h e ld  to b lam e the co u rt fo u n d  th a t a f te r  the  
c o llis io n  the p l a in t i f f ’s vessel h a d  been im p ro p e r ly  
abandoned , a n d  i t  a p pea red  th a t in  consequence 
the reo f she_ sa n k  a n d  w as a fte rw a rd s  ra is e d  by  
the p la in t i f f s ,  w hereas she m ig h t have been 
beached, the C o u r t d ire c te d  the  re g is tra r  i n  

.assessing the dam ages, th a t, as the o n ly  ascer
ta in a b le  e x tra  cost a r is in g  f r o m  the a b a n d o n m e n t 
w as the cost o f  ra is in g ,  he w as  to d is a llo w  th a t  
a m o u n t.

T his was a co llis ion action i n  re m  by the owners 
of the steamship T o m  J o h n  T a y lo r  against the 
owners of the steamship H a n s a .

The collis ion occurred in  the r iv e r  Elbe, a t 
about 1.30 a.m. on the 18th A p r i l  1887.

A t  the  tim e  of the collis ion the T o m  J o h n  
vu: i r j was ’/ m g  a t anchor and sw inging to  the 

ebb tide. H e r anchor lig h t  was up, and burn- 
m g  b rig h tly . I n  these circumstances those on 
tne H a n s a , w h ich was com ing slow ly up the 
r ive r, d id  not observe the T o m  J o h n  T a y lo r  u n t i l  
they were w ith in  a ship ’s leng th  off. I t  was then 
seen th a t the T o m  J o h n  T a y lo r  was a thw art the  
stream, w ith  her starboard side open to the H a n s a , 
and a lthough the engines of the H a n s a  were a t 
once reversed fu l l  speed and her helm  hard-a- 
ported, she w ith  her stem struck  the starboard 
side am idships o f the T o m  J o h n  T a y lo r .

The defendants alleged th a t the T o m  J o h n  
lo r  was not ca rry ing  and e xh ib iting  an anchor 

l ig h t in  such a position as to be vis ib le  to  those 
on board the H a n s a . They also alleged tha t a fte r 
the collis ion her crew im p rope rly  abandoned her, 
and th a t i f  they had not neglected to  take proper 
measures she m ig h t have been brought in to  a 
place o f safety.

I t  appeared at the t r ia l  tha t the pumps o f the 
lo r n  J o h n  T a y lo r  had not been used; th a t she was 
abandoned w ith in  ha lf an hour a fte r the co llis ion • 
th a t she had steam u p ; and th a t a p ilo t found 
her afloat one hour and a h a lf a fte r the  collision. 

H a l l ,  Q.C. and R a ik e s  fo r the p la in tiffs .
S ir W a lte r  F h i l l im o re  and D r. S tubbs  fo r  the 

defendants.

B utt J. having found the H a n s a  to  blame, 
proceeded as follows :— There is another question 
and that, is w hether there should be any d irection 
to  the re g is tra r in  assessing the damages w ith  
reference to  w hat he should o r should not find.
I t  is said by the defendants th a t the  p la in tiffs ’ 
ship was im properly  abandoned by her officers 
and crew. H a v ing  regard to  the  com paratively 
small in ju ry  she had sustained, to  the fact th a t 
w ith in  ha lf an hour a fte r the collis ion she on ly 
made a sm all q u an tity  o f water, and also having 
regard to  the fact th a t so fa r  as we can judge i t  
was several hours before she sank, we cannot 
help th in k in g  th a t i t  was ve ry  unseamanlike and
(«) Reported by J. p. A spinall and B c t ie r  A s p ik a u ,, EsqreT

Barristers at-Law. ’
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very negligent of those m  charge means
her in  th e ir  boat as they did. I t  ^ n /h a v e  been 
clear to  m y m ind th a t she m ig h t 
kept afloat by her own pum ps, ^ h e n  she was 
le ft  h a lf an hour a fte r the collis ion the water had 
not found its  way in to  the enjp n.e^ ’ . , ave been 
i t  d id  find  its  way in  a great deal g thiners I  
do „o  to  keep i t  « •  tee..

have been given her. Even apart from  tha t, she 
sure ly could have been beached. - P 
on board a vessel anchored near the> T o m  M m  
T a y lo r ,  says i f  she had had the u se .if h e r«®gme , 
w h ich  she nad, he could have beached her. i t  is,
however, said, as against tha t, f  the
fo r a p ilo t to  know it ,  bu t another th m g to r tne 
m aster of a ship. B u t the master•« * 
knew th a t th i .  P ilo t » »  «  *

Z m  £ * £ £ *  £ .  e h l.  to
oue-ht to be done, b u t he never communicated 
w ifh  him . I t  was on ly  a fte r h®r  “ aŜ ê  arn(f  
crew had le ft  her th a t the p ilo t went on W d ,  
and then on his own account. I t  was a ye y  
negligent act indeed to  leave th is  ship altogether 
w ith o u t tak in g  advantage of th is  assistance w hich 
was a t hand and available. I  cannot say posi
t iv e ly  on the evidence th a t th is  vessel would have 
been Kept afloat by the aid  of her own pumps. I  
do no t know  what, i f  any, less am ount ° f  damage 
she w ould have sustained i f  she had been beached. 
The on ly  th in g  clear to  me is th is , th a t i t  would 
no t have been necessary to  in c u r the expense of 
ra is ing  her, and therefore I  am o f opinion, on the 
w ho le "tha t jus tice  w i l l  be done by  d irec tin g  the 
reg is tra r, in  assessing the damages sustained by 
th is  vessel and her cargo, to  deduct from  the 
am ount allowed a ll the  expenditure incurred  in  
ra is ing  her.

F rom  th is  decision the defendants appealed and 
by  th e ir  notice of appeal asked the cou rt “  to  vary  
o r a lte r the said judgm ent by d ire c tin g  th a t the 
p la in tiffs  are on ly en titled  to  recover from  the 
defendants such damages as w ou ld  have been 
occasioned by  the co llis ion i f  the p la in t il ls  o r 
th e ir  agents had not im p rope rly  abandoned the 
said vessel T o m  J o h n  T a y lo r  a fte r the said 
collision.”

A p r i l  26.— The a ppeal came on fo r hearing, when 
b y  agreement a consent order was taken as 
prayed upon the term s th a t the appellants were 
to  pay the  costs of the appeal i f  at the reference 
the on ly damages disallowed were the  costs o f 
ra is ing  the  vessel.

Solic ito rs fo r the p la in tiffs , G e lla t ly  and W a rto n .
S olic ito rs fo r  the  defendants, Stokes, S a u n d e rs , 

and Stokes.

F r id a y ,  Dec. 16,1887.
(Before B utt, J., assisted by  T r in ity  M asters.) 

T he C ity  or D e l h i, (a)
C o ll is io n — T u g  a n d  to w  — ■ Ch-avesend B each  —  

A n ch o ra g e  g ro u n d — P o s it io n  o f  a n ch o r— B u ie s  
a n d  B y e -la w s  f o r  the N a v ig a t io n  o f  the B iv e r  
Tham es  1872, a rts . 15,19, a n d  20.

W here  a  vessel, in te n d in g  e ith e r to  m o o r a t one o f

~ t n )  Reported by J. P. A spinall and B utler  A spinall, Esqrs.,
Barristers-at-Law.

the buoys o r  a n cho r i n  the  anchorage g ro u n d  i n  
G ravesend B each , moves f r o m  buoy to  buoy to  
select one, a n d , f in d in g  the m  a l l  occupied, a n cho rs  
a  sh o rt d is tance  above the la s t o f  the buoys, she 
does n o t n a v ig a te  w i t h in  the  anchorage g ro u n d  
i n  c o n tra v e n tio n  o f  a r t .  15 o f t h e  l lu le s  a n d  
B y e -la w s  f o r  the  N a v ig a t io n  o f  the B iv e r  2 hames  
1872

W here  a  vessel, in te n d in g  e ith e r to  m o o r a t  one o f  
the buoys o r a n ch o r i n  the anchorage g ro u n d  vn  
G ravesend B e a ch ,fin d s  a l l  the buo ys  occupied, a n d , 
o n  p a s s in g  the la s t buoy, gets he r a n c h o r a-cock- 
b i l l  fo r  the  pu rpose  o f  b r in g in g  h e rs e lf to ancho r  
on  f in d in g  a  su ita b le  p lace , a n d , a f te r  she has  
got a  sho rt d is ta n ce  above the buoys, a  c o ll is io n  
occurs a n d  dam age is  done by the an chor, such  
a n ch o r is  o n ly  a -c o ckb ill d u r in g  such tim e  as is  
“  ab so lu te ly  necessary ”  f o r  b r in g in g  h e r to a n ch o r  
w ith in  the  m e a n in g  o f  a r t .  19 o f  the R u le s  a n d  
B y e -la w s  f o r  the N a v ig a t io n  o f  the B iv e r  T ham es  
1872.

T his  was a collision action i n  re m  in s titu te d  by 
the  owners of the steamship S ir  B o b e r tP e e l  
against the owners of the tu g  C h a lle nge  and the  
owners o f the ship C ity  o f  D e lh i.

The p la in tiffs  claimed damages m  respect ot a 
collis ion between th e ir  ship and the C hallenge  
and the  C ity  o f  D e lh i in  the r iv e r  Thames, on the
20th Nov. 1887. , . . „

The facts alleged by the p la in tiffs  were as 
fo llow s: S ho rtly  before 5.50 a.m. ,on “ 0 th  
Nov., the S i r  B o b e rt Peel, a steamship of 67b tons 
reg ister, bound on a voyage from  London o 
D u n k irk , was proceeding down Gravesend Beach 
w ith in  the  space of w h ite  l ig h t shown from  the 
beacon a t N orth flee t. H e r engines were stopped 
in  order to  land the Custom House officer 
on board of her, and she was go ing w ith  tn e  
ebb tide  about three and a h a lf knots an hour 
over the  ground. In  these circumstances those 
on board of her observed the  tw o  masthead 
lig h ts  and red lig h t of the  tu g  C hallenge, w h ich 
was tow ing  the  C ity  o f  D e lh i,  d is tan t about a m ile, 
and bearing about h a lf a po in t on the p o rt bow. 
S ho rtly  a fte r the  C hallenge  opened her green lig h t ,  
and shut in  her red. Thereupon the he lm  of the b i r  
B o b e rt P ee l was ordered to  be starboarded, b u t 
before i t  had any effect the  C hallenge  opened her 
red and shut in  her green lig h t. The helm  ot the 
S i r  B o b e rt P eel was thereupon steadied w ith  tne  
red lig h t  o f the tu g  on he r p o rt bow. S ho rtly  
a fte r the tu g  opened her green lig h t  on the  p o rt 
bow o f the  S i r  B o b e rt P ee l, and, a lthough the  
engines o f the S i r  B o b e rt P ee l were im m edia te ly 
p u t fu l l  speed astern, the  C ha llenge  shut m  her 
red lig h t  and w ith  her stem s tru ck  the po rt bow 
of the S ir  B o b e rt P e e l;  and the C ity  o f  D e lh i,  
coming on, w ith  her p o rt bow and anchor s tru ck  
the p o rt quarter of the S i r  B o b e rt Peel.

The p la in tiffs  (in te r  a l ia )  charged the defendants, 
the  owners of the C ity  o f  D e lh i, w ith  breach o f 
arts. 19 and 20 of the  Buies and Bye-laws fo r  
the N av iga tion  of the B iv e r Thames.

The facts alleged by the defendants were as 
fo llo w s : S ho rtly  before 5.45 a.m. on the 20th N ov., 
the C ity  o f  D e lh i,  a ship of 1168 tons reg ister, on 
a voyage from  Bangoon to  London, was in  tow  o f 
the tu g  C hallenge, in  Gravesend Beach, w ith in  
the space of red lig h t  shown fro m  the beacon a t 
N orth flee t. I t  had been the in ten tion  of those 
in  charge of her to moor her at one of the buoys o ff 
Gravesend, and accordingly she had been towed
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along outside the line  of buoys, bu t w ith in  the 
anchorage ground, fo r  the purpose of selecting a 
suitable one. F ind in g  them  a ll occupied, she had 
slow ly proceeded a l i t t le  above the uppermost of 
the buoys fo r the purpose o f com ing to  an anchor 
when the masthead and red lig h ts  of the S ir  
R o b e rt P ee l were seen on the starboard bow 
d is tan t about h a lf a m ile. As the S i r  R obe rt P eel 
approached, the C hallenge  gave tw o blasts w ith  
her wh istle , as she had been and was under a 
s lig h t starboard helm  in  order to  get the C ity  o f  
D e lh i in to  her be rth  to  drop her anchor which 
had been ordered a-cockbill on clearing the 
buoy. The S i r  R obe rt P e e l replied w ith  one 
short blast, and soon afterwards shut in  her red 
and opened her green lig h t. The S i r  R obe rt P ee l 
continued to  approach, and, when w ith in  about 
tw o  ships’ lengths, she shut in  her green and 
opened her red lig h t, and, a lthough the engines of 
the  C h a lle nge  were p u t fu l l  speed astern, the S ir  
R o b e rt P ee l w ith  her po rt bow s truck  the stem of 
the  C hallenge, and w ith  her po rt quarter s truck 
the po rt bow and anchor o f the C ity  o f  D e lh i

The defendants { in te r  a l ia )  charged the n la in tiff«  
w ith  breach o f a rt. 15 of the Rules and B Vc 
laws fo r  the  N av iga tion  o f the R iver Thames 
1872.

The Rules and Bye-laws fo r the N av iga tion  of 
the R ive r Thames 1872 :

A rt. 15. A ll vessels navigating Gravesend Reach are 
to keep to the northward of a line defined by a skeleton 
beacon erected upon the India Arms Wharf on with 
the high chimney with the Cement Works at Northfleet • 
and all vessels intending to anchor in the reach are to 
bring up to the southward of that line. A lantern is 
placed on the above beacon whioh shows (at nightl a 
bright light to the northward of the same line, and a 
red light to the southward of i t  over the anchorave 
ground. A ll vessels so anchoring and remaining bevond 
a period of twenty-four hours are to be moored *

A rt. 19. No vessel shall navigate or lie in the river 
w ith  its anchor or anchors a-cockbill except while 
fishing such anchor or anchors, or during such time as 
may be absolutely neoessary for getting such vessel 
under way or for bringing i t  to anchor.

A rt. 20. No vessel shall be navigated or lie in the 
river w ith its anchor or anchors hanging by the cable 
perpendicularly from the hawse unless the stock shall 
be awash, except during suoh time as shall be abso 
lutely necessary for catting or fishing the said anchor 
o r anchors, or during such time as may be absolutely 
necessary for getting such vessel under way. J

S ir W a lte r  P h i l l im o re  and B a rn e s  fo r  the 
p la in tiffs .— The collis ion occurred outside the 
anchorage ground, and was solely due to  the 
negligence o f the tu g  and tow. I f  i t  occurred 
w ith in  the anchorage ground, then the defendants 
a re  to  blame fo r breach of a rt. 15 o f the Thames 
Rules. They were ad m itte d ly  nav iga ting  w ith in  
the anchorage ground. They were in  m otion 
along the whole line  o f buoys, and fo r some 
distance beyond. The C ity  o f  D e lh i is  also to 
blame fo r  breach o f a rt. 19. She was on ly 
e n title d  to  have her anchor a-cockbill fo r  such 
tim e  as was “  absolutely necessary ”  fo r  b rin g in g  
her to  anchor. I n  o ther words, her d u ty  was not 
to  get her anchor a-coGkbill u n t il she had 
selected the place where she intended to anchor. 
B u t, as a m atte r o f fact, the anchor had been 
a-cockbill fo r  several m inutes before the co lli
sion.

M y b v rg h , Q.C. and N e ls o n  fo r the defendants 
the owners o f the tug .— The p la in tiffs  are solely 
to  blame. The co llis ion occurred w ith in  the 
anchorage ground. The p la in tiffs  were unlaw- i

[A dm .

fu lly  there. The defendants were la w fu lly  there, 
and were not “  nav igating  ”  there w ith in  the 
m eaning of the w ord  as used in  the ru le. They 
were there fo r  the purpose o f com ing to  an 
anchor, and were therefore ju s tified  in  m oving 
slow ly along to  f ind  a suitable place.

S a i l ,  Q.C. and K e n n e d y , Q.C. (w ith  them  P yh e ) 
■cc  ̂ U'  owners of the C ity  o f  D e lh i.—The p la in

t if fs  are solely to  blame. The anchor was on ly 
a-cockbill d u rin g  such tim e as was absolutely 
necessary to  b r in g  the ship to anchor. Persons 
m  charge of a ship are ju s tifie d  in  ge tting  the 
anchor a-cockbill w ith in  a reasonable tim e  of 
the ship being b rough t to  anchor. A  reasonable 
tim e was not exceeded in  th is  case.

S ir W a lte r  P h i l l im o re  in  reply.
B utt, J.— These are cross claims fo r  damages 

a ris ing  ou t o f collisions between the steamer 
S i r  R o b e rt P ee l, on the one hand, and the tu g  
C hallenge  and the C ity  o f  D e lh i, w h ich was in  
tow  of her, on the other. The S i r  R o b e rt P ee l 
f irs t of a ll came in to  collis ion w ith  the tug , and 
then w ith  the tow. The collis ion happened a t a 
tim e when the vessels had to  manoeuvre by 
ligh ts . The S i r  R o b e rt P ee l was go ing down the 
r iv e r  w ith  an ebb tide  o f tw o to  tw o and a h a lf 
knots an hour. She had come down the N orth flee t 
Hope and got in to  Gravesend Reach, and very 
soon a fte r she eased, and then stopped her 
engines. She had on board one or more Custom 
House officers, who would in  o rd ina ry  course go 
ashore somewhere off Gravesend, and there was 
therefore every reason w hy she should go down 
at a very  moderate speed, and I  have no doubt 
her story in  tha t respect is true. W ith  regard 
to the other vessels, i t  appears th a t they had 
stopped off the  Custom House fo r the purpose 
of the ship ge tting  her clearances. H a v ing  got 
them, i t  was intended to  moor her a t one of the 
six buoys w h ich  are placed off Gravesend fo r 
th a t purpose, and, i f  th a t was no t possible, to 
anchor her in  the  anchorage ground. Therefore 
i t  was not the in te n tio n  of those in  charge of the 
tu g  and tow  to  have gone much fu rth e r up, and 
i t  is not to  be expected, consequently, th a t they 
would have proceeded up at any th ing  bu t a very 
moderate speed. I t  is no t ve ry  m ateria l to  fix  
the exact p a rt o f the shore opposite to  which the 
co llis ion occurred. B u t w hat is m ateria l is to  
determ ine whether i t  was on one side or the 
other o f the line  referred to  in  a rt. 15 o f the 
Thames Rules. The ru le  says th a t vessels nav i
ga ting  Gravesend Reach are to keep to  the n o rth 
ward o f the line  defined by a beacon a t N orth flee t, 
and th a t a ll vessels in tend ing  to  anchor in  the 
reach are to  b r in g  up to  the southward of th a t 
line. A  lan te rn  is placed on the beacon which 
shows a t n ig h t a b r ig h t l ig h t  to  the northward, 
and a red lig h t  to  the southward o f i t  over the 
anchorage ground. The question is, whether the 
collis ion occurred to  the no rthw ard  o r southward 
of th a t line, and there has been a great conflic t 
of evidence on the po in t. I  am of op in ion th a t 
the collis ion occurred in  the red o r to  the south
ward o f the line. There are many reasons, apart 
from  the evidence, w h ich  tend to th a t conclusion. 
W hat reason was there fo r the tu g  and tow  to 
have been to  the no rthw ard  of th a t line  P The 
fact is clear th a t i t  was the in ten tion  o f the p ilo t 
to m oor her a t any one o f the buoys a t w h ich  he 
found room. A cco rd in g ly  the master o f the steam
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tu g  towed the C ity  o f  D e lh i along oom
of buoys, exam ining each to  see . , n e
to moor the ship, b u t found the , P. the line
saysthat i f  not have ascertained

has been said tha t th is  was a * buoy to
but, a s s u m in g ih a ts h e w a s  g  £  firg t one tyhat 
buoym tendm g to b rm g  p tha t i t  was a
was vacant, I  Rui es. The c i t y  o f
breach of any of the  was mani f eat ly

the tim e o f the collis ion ci nwi v  nrobably

s L  in fr in g e d  art. 15, and m ust be held to  blame.
The fu rth e r question is, whether any blame is 

a ttribu tab le  to  those nav iga ting  the tu g  and the 
tow  W e do not th in k  th a t in  the circumstances 
they could have done any th ing  to  avoid the 
collision. I t  is a fact th a t the anchor o f the C ity  
o f  D e lh i knocked a hole in  the p o rt quarter of 
the S ir  R obe rt Peel, th a t w ater came in , and th a t 
they were obliged to  beach her Was there any 
im p rop rie ty  w ith  regard to  the position of the 
anchor? I t  had been clear some hour o r two 
before the collision. I t  had been got ready fo r 
low ering—th a t is to  say, i t  was in  a position to r  
cockb illing— and the evidence is th a t as soon as 
the ship passed the last buoy the p ilo t gave the 
orders to  cockb ill it .  Was tha t a contravention 
of a rt. 19, w h ich  says tha t no vessel shall have its  
anchor a-cockbill except w h ile  fish ing  such 
anchor, o r du rin g  such tim e  as m ay be absolutely 
necessary fo r ge ttin g  such vessel under way or 
b r in g in g  i t  to  anchor. I t  seems to  me tha t as 
th is  anchor was got ready ju s t before the ship 
was about to  anchor, i t  was a-cockbill no t before 
i t  was absolutely necessary. We th in k  those in  
charge of the C ity  o f  D e lh i w e re  qu ite r ig h t  in  
ge tting  the anchor a-cockbill a t the tim e they 
d id  W e th in k , therefore, no blame attaches to  
the C ity  o f  D e lh i w ith  reference to  the  damage 
done by the anchor. The resu lt is th a t I  pro- 
nounce the S i r  R obert P ee l alone to  blame.

Solicitors fo r the p la in tiffs , W - A . C ru m p  and

^ S o lic ito rs  fo r the defendants the owners of the 
C hallenge, Low less  and Co.

Solicitors fo r  the defendants the  owners of the 
C ity  o f  D e lh i,  C e lla tle y , S on, and W a rto n .

Dec. 12 ,13,14, a n d  19,1887.
(Before S ir  J ames H annen, assisted by T rinitt 

M asters.)
T he P alinurus . (a)

C o ilis io n -^ -S te rn  l ig h t— R e g u la tio n s  f o r  P re v e n tin g  
C o llis io n s  a t Sea, a r ts . 2, 11.

The ra n g e  o f  the s te rn  l ig h t  p re sc rib e d  by a r t .  11
(a) Reported by J. P. A spinall and B utlbk  ASPINaul iSsqrs.

JJarriBters-at-Law.

o f  the  R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s  a t  
S ea o u q h t never to  o ve rla p  th a t o f  the  s id e lig h ts ,  
a n d  i f  i t  is  c a r r ie d  i n  a n y  w a y  o th e r th a n  is  
necessary to  w a rn  o ve rta k in g  vessels i t  is  a n  
in fr in g e m e n t o f  the re g u la tio n s . ,

Quaere, I s  i t  le g a l to  c a r ry  a  f ix e d  s te rn  l i g h t .
T his was a collis ion action i n  re m  in s titu te d  by 
the owners of the ship E .  F .  S a w y e r  against the 
steamship P a lin u ru s ,  to  recover damages occa
sioned by a collis ion between the vessels 

The collis ion occurred on the 22nd Nov. 1887, 
in  the E ng lish  Channel.

The facts alleged by  the  p la in tiffs  were as 
fo llows : S ho rtly  before 5.45 a.m. on the 22nd 
Nov. the E .  F .  S a w ye r, an Am erican ship ot 
1897'tons reg ister, w h ile  proceeding on a voyage 
from  San Francisco to  H u ll,  laden w ith  a cargo 
of gra in , was in  the E ng lish  Channel, heading 
about south, and m aking about tw o knots. The 
w ind  was about E.S.E., and the ship was close- 
hauled on the p o rt tack. In  these circumstances 
those on board the E .  F .  S a w y e r  observed the 
masthead l ig h t  of the s.s. P a lin u r u s ,  about three 
points on the  starboard bow, and d is tan t a,bout 
fou r miles. I n  about ten m inutes the  red lig h t  
came in to  view, and s h o rtly  afterwards the green 
lig h t was seen, and the red disappeared. Then 
the red opened, and the green disappeared; and 
again the green opened and the red was shut in , 
and afterwards both ligh ts , became ™ b le ,  and 
continued so t i l l  the collision. The steamship 
continued to approach, and, instead of g nn g  c ear, 
she w ith  her stem and po rt bow s truck  the 
E .  F . S a w y e r  on her starboard side, and caused 
her to  sink. I n  add ition  to  the regulation side 
lig h ts  carried by the E .  F .  S a w ye r, she was 
ca rry ing  a fixed w h ite  stern lig h t, w h ich was 
fixed to  a bracket over the stern under the  
ta ffra il. The p la in tiffs ’ witnesses adm itted th a t 
th is  stern l ig h t  showed from  h a lf to  three-quarters 
o f a po in t fo rw ard  o f the stern.

The facts alleged by the defendants were as 
fo llow s: S ho rtly  before 6.5 a.m. on the 22nd 
Nov., the P a lin u r u s ,  a steamship o f 1536 tons 
reg ister, w h ils t on a voyage fro m  P o rt Said to  
London w ith  cargo and passengers, was in  the  
E ng lish  Channel off Folkestone. She was heading
N .E . by E. I  E., m aking fro m  six to  seven 
knots an hour. In  these circumstances those on 
board of her observed a w h ite  l ig h t  about a m ile  
off, and bearing about a quarte r po in t on the po rt 
bow. S ho rtly  a fte r the he lm  of the P a lm w ru s  
was ported, and her engines p u t to  slow. I  he 
w h ite  l ig h t g radua lly  came broader on the po rt bow, 
when the loom o f a sailing vessel, w h ich proved to  
be the E .  F . S a w ye r, ca rry ing  the w h ite  lig h t, 
was seen ahead and close to. Im m edia te ly  a fte r 
a d im  green lig h t  was seen s lig h tly  on the  p o rt 
bow and, a lthough the he lm  of the P a lin u r u s  was 
p u t ’ hard-a-port, and her engines reversed fu l l  
speed astern, the vessels collided, the starboard 
side of the E .  F .  S a w y e r, near the  fo re rigg ing , 
being s truck  by  the stem of the P a lin u ru s .

The defendants charged the p la in tiffs  w ith  
ca rry in g  a defective green lig h t, and also w ith  
in fr in g in g  the regulations as to  the stern lig h t.

The Regulations fo r  P reventing  Collisions a t 
Sea:

A rt 2 The lights mentioned in the following article* 
numbered 3, 4, 5, 6, 7, 8, 9, 10, and 11, and no others, 
shall be carried in all weathers from sunset to sunrise.

A rt. 11. A ship which is being overtaken by another



272 MARITIME LAW CASES.
A bm .'I T he B lanche. [ A dm.

shall show from her stem to such last-mentioned shin a 
white light, or a flare-up light. 1 a

S ir W a lte r  P h i l l im o re  (w ith  h im  B u c k n i l l  O C 
and  B ic k fo rd ) fo r  the p la in tiffs .— The E . F .  S a w y e r  
was ca rry ing  a good and proper green lig h t  
w h ich  ought to  have been seen sooner by those 
o n  board the P a lin u ru s .  The F .  F .  S a w y e r  was 
no t in fr in g in g  the regulations in  ca rry ing  a 
fixed stern lig h t. A r t .  11 by  its  term s does 
no t p ro h ib it it ,  and i t  answers the purpose fo r 
w h ich  the a rtic le  was intended. [S ir  J ames 
H a n n e n .— Was no t the lig h t  in  a rt. 11 intended 
t°o-1slgSa llm S ? I f i 0’ 18 ifc Permissible to  ca rry  
l tP ]  To ca rry  a fixed lig h t  is m erely tak in g  
precautions m  excess of those required by the 
a rtic le . I n  th is  p a rticu la r case i t  was of assist
ance to  those in  charge of the P a lin u ru s ,  and d id  
n o t m islead them.

S ir R ic h a rd  W ebster. Q.C., A.-G. (w ith  birr, 
K e n n e d y , Q.C. and / .  P . A s p in a l l) ,  fo r the defen
dants, c o n tra .— The green lig h t  of the E  F  
S a w y e r  was deficient, and was not capable of 
be ing seen by  those on the P a lin u r u s  t i l l  im m e
d ia te ly  before the collision. The stern l ig h t  was 
also m isleading, and was a breach o f arts 2 and 
“  2f  the Regulations fo r  P reventing Collisions 
a t Sea. The language of a rt. 11 precludes the 
idea of a fixed stem  lig h t. Moreover, th is  lig h t 
was vis ib le  over the area o f the side lig h ts  and 
was therefore not on ly  calculated to  mislead 
o th e r vessels, b u t also to  d im in ish  the v is ib il ity  
o f  the side lig h ts  : ^

The Merchant Prince, 53 L. T. Ren NT on 
5 Asp. Mar. Law Cas. 520; 10 P IXv' 139 ;

“ ¿ rfe 8! £■ s s t “ •s- m ‘ ‘ w  *»• 
“ ¿ S i;  g f : 15!

S ir  W a lte r  P h i l l im o re  in  reply.
C u r. adv. v u lt .

Dec. 19.— S ir J ames H annen (after find in g  tha t 
the re  was a good look-out on the P a lin u r u s  and 
th a t the green lig h t  of the E .  F .  S a w y e r was 
defective, and the cause of the collision) p ro 
ceeded as fo llo w s :—A  question has been discussed 
in  th is  case which, in  the view  I  take of the facts 
i t  is  not necessary to  determine, bu t in  regard to 
w h ich  I  th in k  i t  w e ll to  g ive m y opin ion i f  on ly 
by  way of w a rn ing  fo r  the fu tu re . I t  was con
tended by the defendants tha t i t  is contrary to 
the regulations to  ca rry  a fixed stern l i g h t ; on 
the  o ther hand, i t  was urged by the p la in tiffs  tha t 
i t  is no t un la w fu l to  do so. I  abstain from  saying 
th a t i t  is un law fu l, bu t i t  is to be remembered 
th a t the object o f the stern lig h t  is to assist 
ove rtak ing  vessels, and i f  i t  is  carried in  any 
o ther way than is necessary to  g ive such assist
ance i t  appears to  me tha t i t  is an in fringem ent 
o f the regulations. I f ,  fo r instance, the stern 
l ig h t  is above the ta ffra il, so th a t i t  is vis ib le  
a l l  round, i t  is  then m isleading and illegal. 
A ga in , though i t  be below the ta ffra il, i f  i t  is 
v is ib le  over a greater area than is necessary fo r 
the  guidance o f ove rtak ing vessels, I  am of 
op in ion tha t i t  is illega l. The range ought never 
to  overlap th a t o f the side ligh ts , and i f  i t  is 
fixed i t  ought to  be so secured as to prevent the 
areas overlapping. In  the present case I  have 
no doubt th a t the stern lig h t  of the E . F .  S a iv y e r  
was vis ib le  over a portion  of the  area o f the 
green, and th is  was calculated to  deceive and 
m islead the P a lin u ru s .  The w h ite  l ig h t  can

always be seen a t a greater distance than the 
green, and so before the green becomes vis ib le  
f n approaching vessel which sees a w h ite  stern 
lig h t m ay be led to  suppose i t  is overtaking 
another vessel and act accordingly, when in  fac t 
i t  is approaching a t a r ig h t  angle. On th is  ground, 
also, I  ho ld  th a t the E .  F .  S a w y e r  was to  blame 
to r the collision.

Solic ito rs fo r  the p la in tiffs , R ow c liffes , R a w le ,  
and Co.

S olic ito rs fo r  the  defendants, P r itc h a r d  and 
S ons.

T u esda y , Dec. 20, 1887.
(Before B utt, J.)

T he B lanche, (a )

M o rtga ge  —  R ig h t  to possession— C h a r te r-p a r ty —  
E q u it ie s — Release o f  s h ip .

W here  the reg is te red  m ortgagees o f  a  s h ip  in s t itu te d  
a n  a c tio n  i n  re m  as m ortgagees f o r  possession, 
a n d  the s h ip  w as  a rres ted  th e re in  before the  
m ortgage m oney became due, a n d  w ith o u t a n y  
d e fa u lt  o n  the p a r t  o f  the m o rtg a g o r, the C o u rt, 
be ing  o f  o p in io n  u p o n  the  fa c ts  th a t the s h ip  ivas  
n o t be ing d e a lt w i th  so as to im p a ir  the m ortgagees’ 
s e cu rity , ordered  h e r release.

T his was a m otion by  the owners o f the steamship 
B la n c h e  fo r  her release from  arrest in  an action 
fo r  possession in s titu te d  by the mortgagees.
<t , e indorsement upon the w r it  was as fo llo w s : 
“  The p la in tiffs ’ c la im  is, as mortgagees having 
taken possession o f the s.s. B la n ch e , her tackle, 
apparel, and fu rn itu re , fo r  possession o f the said 
vessel w h ich  they have been w ro n g fu lly  dispos
sessed of by the owners thereof.”

B y  a mortgage, dated the 3rd Nov. 1887, in the 
fo rm  prescribed by the M erchant Shipp ing A c t 
1854, the B la n c h e  was mortgaged by her registered 
owner, John M cDowall, to the p la in tiffs , Joseph 
W eatherley and John Mead, as security  fo r a loan 
of lOOOi. to  M cDowall, to be repaid on the 5th 
Feb. 1888. T h is  mortgage was du ly  registered 
on the 7th Nov. 1887.

B y  a charte r-party , dated the 17th Nov., between 
M cDowall and the South Coast Steamship Com
pany L im ited , the B la n ch e  was chartered to  the 
South Coast Steamship Company fo r  six months 
fo r general coasting trade, the charterers to  have 
the r ig h t  of em ploying th e ir  own crew.

The mortgagees objected to  th is  charter, 
and threatened to take possession. Thereupon 
M cDowall entered in to  an arrangem ent w ith  the 
mortgagees, unde rtak ing  to get the charte r can
celled, and to  obtain a new charter w h ich  should 
not be p re jud ic ia l to  the mortgagees’ interests.

Subsequently to  th is  arrangement, M cDowall 
sold the ship to  the secretary of the charte ring  
company subject to  the mortgage, and gave notice 
thereof to the mortgagees. In  consequence of 
inquiries, the mortgagees learn t th a t the o rig in a l 
charter was s t i l l  in  existence, and thereupon, on 
the 30th Nov. they took possession in  the po rt of 
London, under th e ir  mortgage, by p u ttin g  a man 
on board, notice being given to the registered 
owner and to  the master.

On the 2nd Dec. the mortgagees’ man in  pos
session was fo rc ib ly  pu t o ff the ship, which was
(a) Reported by J. P. A spinall and B utlek  A spinall, Esqrs.",

Barristers-at-Law.
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im m edia te ly taken down the Thames on her way 

to  Poote. thereupon in s titu te d  the pre-The mortgagees thereup there i
sent action, and tne snip , „  » an o rder

The, defendants now; g l a s e d  from  arrest, 
th a t the steamsh.p B la  ° e and servants,and that the plamtifis, th e ir  a p n ^ _ th  ^  said

he restra ined from  j  charte r-party , dated 
r i l A v ^ b l n g  cancelled.”

J . fo r th e  de| ^ S S S  f 0
the m otion.— The p la i ^  se0ured by the
take possession. 'Th in te rest has been

« r *  t t U t

on ly  doubt has been whether the sale o f the ship 
by the m ortgagor is no t some evidence of im p a ir- 

t he security. I  shall o rder the release o f the 
ship I  am qu ite  satisfied tha t, unless there was 
some attem pt to  im p a ir the security, the p la m t^  
had no r ig h t  to  take possession. Taking in to  
consideration a ll the facts of th is  c*se, I  o rder the  
Bhip to  be released.

S o lic ito r fo r  the  p la in tiffs , 0 . 3 . C la rk s o n .
S o lic ito r fo r  the defendants, B .  M a r t in .

T h u rs d a y , J a n . 19,1888.
(Before B utt, J., assisted by T r in it y  M asters.) 

T he P r in z  H e in r ic h , (a)

500.) The ship is unaei .t  A lthongh
released to  enable P been bough t

l „ " S i . “ « 5 £ r t £ ~ .  .h e  o»Shi to  be
on behalt ox her to  perfo rm  her
released so as t  no t in  any way pre-

[H e  ” ■ ■“ " " W
7 p  A s v in a ll. fo r  the  p la in tiffs , c o n tra .— The 

, T  f re en titled  a t any tim e to  enter in to  
poTsesSon of the m ortgaged prope rty  They are 
the  owners of the security, and as such have the 
r ig h t  of possession, a lthough no defau lt has been 
m ade by the m ortgagor. Th is p rinc ip le  is always 
recognised and acted upon m  the case of other 
mortgages, and there is no reason w hy any dis- 
t in c t io if  should be made where the security  is a 
ship. I f  so, the m ortgage of a ship is sub]ect to  
a ll the princip les la id  down at law and in  equ ity  
re la tive  to  the m ortgage of o ther cha tte ls :

Keith v. Burrows, 35 L. T. Bep. N. s - ^08; L. p.
1 C. P. Div. 722; 3 Asp. Mar. Law Cas. ¿oU,

Bradley V. Copley, 1 C.B. 685 ;
Wheeler v. Montefiore,2Q.Ji. IAS,
Fisher on Mortgages, 4th edit., pp. 408, 423, 430. ^

rBuTT, J .— I n ' th is  case there are equities which 
prevent you tak in g  possession.] The mortgagees 
are w illin g  to  ca rry  out any engagements w h ich 
the ship is bound to  fu lf i l ,  and the enforcement 
o f th e ir  r ig h t  to  possession as against the m o rt
gagor w i l l  not pre jud ice the r ig h ts  of th ird  
parties. [B utt, J.— B y sect. 7 o f the Mercha 
Shipp ing A c t 1854 the mortgagee is  not to  be 
deemed owner.] T ha t was m erely a provis ion fo r 
the benefit of the mortgagee, so as to  rcheve h im  
from  lia b ility  fo r  debts w ith  w h ich  he had no th ing 
to  do. To release the ship w i l l  be to  deprive the 
cou rt o f being able to  g ive the p la in tiffs  an effective 
remedy should they at the t r ia l  prove th e ir r ig h t
to  possession. T h e y  a r e  claiming fo r possession,
and th e ir  r ig h t  thereto cannot be determ ined t i  
the hearing of the action. I t  is  also contended o 
the facts th a t the mortgagees security  is being 
im paired. B y  the charter the  ship is to  be 
worked by  a crew appointed b y . t t e  “ barterers^ 
and the charter is not at an end t i l l  a fte r the tim e 
when the loan becomes due.

B a rn e s  in  rep ly .
B utt J.— I  am prepared to  ho ld  th a t the m o rt

gagee was not en titled  to  take possession before 
the money secured by the m ortgage is due True 
the prope rty  in  the ship is his, h u t the equities 
in te rfe re  and prevent h is ta k in g  possession. , 
however, I  saw any a ttem pt to  im p a ir the security, 
so th a t i t  would not be available, I  should say he 
was ju s tified  in  doing w hat he has done. M y

Vox. V I . ,  N - S.

S a lv a g e - S h ip  a n d  c a r g o - P r j m a r y l i a b i l i t y
y shipowner—A g re e m e n t f o r  f ix e d  s u m .

o f

A n  agreem ent m ade l y  the m a s te r o f  a  vessel i n  
d is tress  to  p a y  sa lvo rs  a  f ix e d  su m  is  a n  agree- 
Z n t  m a d e Von  b e h a lf o f, a n d  p le d g in g  the  c re M  
o f  the sh ipow ners , so as to m ake the m  l ia b le  to  the  
sa lvo rs  f o r  the  w ho le  a m o u n t so agreed u p o n , a n d  
n o t m e re ly  f o r  such p ro p o r t io n  o f  such  a m o u n t as 
the v a lu e  o f  the s h ip  a n d  f r e ig h t  bears to  the

v a lu e  n  N ' S . 56 ; 5 A sp . M a r .
The Rais y  ( • ■ ^  4 4 4 .) d is tin g u is h e d .

W\Z  £  “  £  f. > a U « . ~  »* arts
agreed  

the F .

en tered in to  a  w r it te n  
m a ste r o f  the s.s. F  w hereby he
to v a y  2001. a  d a y  f o r  every d a y  
stood by a n d  assisted, by  to w in g  to  rem ove  
the P  M .,  a n d  “  m  the event o f  the P . B .  
be ing  got o ff o r  co m in g  o ff  the  rocks d u r in g  the  
con tin u a n ce  o f  the ag reem ent to p a y  20001. 
beyond the  d a ily  p a y  o f  2001., a n d  the same d a y  
the P . 3 .  came off, e ith e r o w in g  to  the  je t t is o n  o f  
he r cargo o r the to w in g  o f  the F - , ,

T h e  C o u r t he ld  th a t the service w as  a  va lu a b le  one, 
th a t the agreem ent w a s  reasonab le , a n d  th a t m e  
sa lvo rs  w ere e n tit le d  to  recover 22001. f r o m  the  
sh ipow ners .

T his was a salvage action i n  p e rso n a m  by  the 
owners of the s.s. F e i L u n g  against the owners of 
the s.s. P rim s  S e in r ic h ,  and A lfre d  Edwards and

A T h fT p h iin tiffs  claimed 22001. under an alleged 
salvage agreem ent; in  the a lte rna tive  such an 
am ount o f salvage as to  the cou rt should seem 
iu s t-  and a declaration against a ll the defen
dants, and th a t the p la in tiffs  were en titled  to  the 
sum of 22001. deposited in  the ^o in t names of the 
defendants A lfre d  Edwards and A r th u r  H o lland  
o r to  such p a rt thereof as the  cou rt m ig h t

a\ hQ facts alleged by  the  p la in tiffs  were as 
follows :

A t  about noon on the 29th June 1886, the 
F e i L u n g ,  a B r it is h  steamship o f 1180 tons 
reg ister, w h ils t on a voyage fro m  N ico lav iesk to  
Shanghai, w ith  a valuable cargo, was passing 
Darras P o in t near Castraes Bay, m  the G u lf of 
T a rta ry , when the steamship P r iw z  B e m r ic h  was 
sighted The P rim s  S e in r ic h  was ashore e xh ib it
in g  a signal of distress. The F e i L u n g  bore 
down upon the P r in z  B e in r ic h ,  w hen i t  was found
(oTReported b y j .  P. A spinaxl and B ctlkb  A spinall, Esqrs., 

'  Barristers-at-Law.
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th a t she was hard and fast on the rocks and t W  
he r bottom  had large holes in  it ,  th rou gh  w S  
the water was en tering  rap id ly . The P r in z  
H e in r ic h  was a German steamer o f 1267 tons 
reg ister, and was on a voyage from  Th' i-it'/aw. + 
N icoiaviesk, laden w ith  a general cargo, of which
f h f p  -°n £ ad ^ J e t t i s o n e d .  The master 0f

Z ¥ ^ i n n ?h  having come on hoard the F e i

[ A d m .

S.S. l e i  Lung, Darras Point, June 29 1R8R lw 
of agreement entered into this dav '' i f 10,mo-
Crawford, master of s.s. Fei Luna I  ¿e*ween Robert 
Harmann Reinman, master of ¿ . “ ph6 one part and 
Prince Henerique on the other na ^  w w - t "
Robert Crawford, master of the s s V e i l ?ereas *he said 
stand by and assist, b y  P ' J T 9' T " ees to
steamer Prince Henerique from hf^ present nos it^  Sr id 
which services duly performed TT» J!?™ POf1*1011, for 
master of the Geman steame™ r ir S  ^ nU- Reinmarm. 
to pay Robert Crawford, master of t h i  s iW  r  agreeS 
his order,the sum of 200J (tw ol nndVwi ' i V 'L u n 9, or 
per day of twenty-four hom-s da tte^ &otmds st®rling) 
f»th, 1886, and foi- every day or p“ r t  of T i l  Jmie 
Ff  Lung  is engaged in attendance or i f  n ^ T  8"S' 
absent obtaining stores or fuel tnenaRif n “  necessary, 
the contract uStil the vessel i s i o T 161 carry on 
twenty-four hours notice that the L d ie s  o ^ th f '
Fex Lung w ill no longer be reauired T ! ? -  0L tile s-s- 
of the stranded steamer Prince TTp y n\ ln- ^ e event 
or coming off the roT s  duTng T u T
agreement, the sum of 2009C sterling ftwo tR ? tiu|  
pounds sterling) over and above the n fT l -a Jnousand 
of 200i. sterling (two h L d re d P o L d w T ?  T ' W  
paid to Robert Crawford, master of s s F e ^  t0 ^  
same manner and at same time as daily n a v i ^ f q .  “  
further agreed by the master of the G ? T T  * 18 
Prince Henerique that the s s Fei Lunn s T i T  Steii “ er 
be required by him to expend^eithHood i l me
would leave less than three days of t w e n t v that  
supply of such on board. R o b e r t  Ceaw S  t T '^  
s.s. Fei Lung-, H ebmann  Bs i m b x  C a B h i f  w ?  
nesses (signed), James Price, mate of 8 s tw  ' r  W lt‘ 
C lifton Allison, chief engineer s.s. Fei Lung. *  Lwn<! ’

The F e i L u n g  accordingly stood by the P r in z  
H e in r ic h ,  and a t about 7.30 p.m. the F e i L u n g  was 
made fast ahead h u t a fte r she had been tow ing 
to r  a short tim e  the hawser parted. ®

The F e i L u n g  then anchored fo r the n igh t, and 
on the fo llow ing  day, at about six a.m., made fast 
again, and a fte r tow ing  fo r some tim e  the P r in z  
H e in r ic h  came off, and was towed to  a place of 
safety. The m aster of the P r in z  H e in r ic h  then 
w ro te  and signed the fo llow ing  document :

Oastrus Bay, June 30, 1886.—I  hereby certify that 
Capt. Robert Crawford, s.s. Fei Lung, has finished this 

- agreement to my entire satisfaction. — H e bm an n  
R e in m a n n , Captain s.s. Prinz Heinrich.

A t  the same tim e  the m aster of the P r in z  
H e in r ic h  gave to  the m aster o f the F e i L u n g  the 
fo llow ing  order fo r 22001. on the  A n g lia  Steam 
N a v iga tion  Company, the owners o f the P r in z  
H e in r ic h .

Castrus Bay, June 30th, 1886.—To the Directors 
Anglia Steam Navigation Company, Hamburgh. Gen
tlemen,—Please pay to Capt. Robert Crawford, s.s. Fei 
Lung, or his order, 22001. sterling (two thousand two 
hundred pounds sterling) for services rendered in getting 
the German steamer Prinz Heinrich off the rocks as per 
agreement.—H e bm an n  R e in m a n n , s.s. Prinz Heinrich, 
Captain.

This order was indorsed by  the m aster o f the 
F e i L u n g  to  the p la in tiffs , and presented by them  
to  the defendants, h u t was dishonoured. The 
defendants took a bond o r deposit from  the 
owners of cargo on the P r in z  H e in r ic h  to  secure 
th e ir  share of the 22001., and in  consideration 
th a t the p la in tiffs  would not arrest the P r in z

H e in r ic h  h e r  c a rg o , and fre ig h t, i t  was agreed 
between the p la in tiffs  and the defendants, ac ting
X T  S ’ c o o n f \ an<L C?r S0’ th a t the P o n t i f fs ’
n r b if  S  22001h  ®hould be settled in  London by 
a rb itra tion , and th a t such sum should be deposited 
by the defendants w ith  the manager of the H ong 

ong and Shanghai B ank ing Corporation in  
Dondon, pending the a rb itra to r ’s decision. In
T X X T T  o£ the agreement the defendants 
rem itted  the sum o f 22001. to  the manager o f 
such bank, w ith  ins tructions to hold i t  to  the dis- 
posal o f the a rb itra to rs , and they appointed the 
defendant A lfre d  Edwards, and the p la in tiffs  
appointed the defendant, A r th u r  Ho lland, the 
a rb itra to rs . The 22001. was thereupon deposited 
m  th e ir  names, bu t the defendant company 
refused to proceed w ith  the a rb itra tion .

The facts alleged by the defendants were as 
fo llow s: On the 26th June 1886, the P r in z  
H e in r ic h  s truck  some rocks about tw o miles south 
of Oastraes Bay. I t  was then found th a t the 
rooks had pierced her bottom, and th a t w ater was 
ge tting  in to  No. 1 hold. The pumps were then 
set to  w ork  and p a rt o f the cargo was jettisoned, 
but the ship s t i l l  remained fast. On the 29th 
June the F e i L u n g  came up, and the agreement 
above mentioned was then entered in to . The F e i  
L u n g  thereupon attem pted to  tow  the P r in z  
H e in r ic h  off, h u t fa iled to  do so. On the 30th 
June, sufficient cargo having been je ttisoned by  
the defendants’ servants, the P r in z  H e in r ic h  sud
denly floated w ith o u t any assistance by tow ing  
o r otherwise fro m  the F e i L u n g .  The P r in z  
H e in r ic h  then steamed w ith  her own engines 
astern, and was then b rough t to  anchor. The 
defendants denied tha t th e ir  p rope rty  was in  
danger o f to ta l loss, or th a t the F e i L u n g  had 
rendered any assistance in  floa ting  the P r in z  
H e in n c h .  They also gave evidence th a t th e ir  
master, who had died subsequently to the  salvage 
services, was in  such a weak state of m ind from  
ill-he a lth  and excessive use of stim ulan ts as to  be 
incapable o f understanding the effect o f the 
agreement, and tha t advantage was taken o f h is 
position to  force h im  in to  s ign ing the agreement, 
i t  was alleged th a t the a rb itra tio n  was not p ro
ceeded w ith  ow ing to  the parties no t being able 
to agree to the term s of the a rb itra tio n . The 
defence fu r th e r  a lleged:

8. As to paragraphs 5, 6, and 7 of the statement of 
claim the said defendants say that when the Fei Lung 
came to the Prinz Heinrich, as before stated, negotiations 
toot place between the masters of the said vessels as to 
the rendering of assistance and the price to be paid for 
tn© same, and the master of the Fei Lung refused to 
render assistance except npon the terms of the' agree- 
ment set ont m paragraph 5 of the statement of claim, 
and the master of the Prinz Heinrich was forced to 
acquiesce in the demand of the master of the Fei Lunq, 
and to sign the said agreement.

9. The said defendants further say as to the said para-
T i iT  master of the Prinz Heinrich at the time
ot the signing of the said agreement and signing the 
certificate and order in paragraph 6 of the statement of
i a™. e , ou^ so i l l  from  illh e a lth  and excessive use 
i  s tim u lan ts  as no t to  be capable o f understanding 

1 in  tae  Pu rP ° r t and effect o f the same
10. The sums provided to be paid by the said agent 

were not reasonable for the services to be rendered by 
the Pei Lung, but were exorbitantly excessive amounts 
tor such service, and if  and so far as the said ageement 
provides for the payment of the sum of 20001. to bo made 
DO the Pei Lung upon the Prinz Heinrich coming off 
whether w ith or without the assistance of the Fei Lunq 
the said agreement is wholly unreasonable and inequit
able, and the master of the Fei Lung in  procuring the
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master of th e P rin . V n d S C  of
took undue advantage of the p ^  ship, and
the master of the Prim R ot» « *  and fansaia master had 
the said defendants further say t ta tth e  8 al . eement on 
not any authority to th fsa id  agree-
hehalf of the said defendants and that ™ d is not 
ment is wholly unjust and inequitable, 
binding on the said defendants paragraphs

11. The said defendants further al  “ faintiffs are
5,6,7 and 8 of the statement ̂ ^ X n ^ n t s  in  respeet of 
seeking to recover against the defen whereas the
services rendered to ship, cargo, and g > and height 
said defendants are liable in respect willing to pay 
only. The said defendants are i eadf  a" dd f rei|h t  suet 
to the plaintiffs in respect of 
reasonable amount as the court may think just.

J. P. A sp ina ll (w ith  h im  M ybw gh, Q.C.). 
the defendants, was called upon.— The d^ e" da 
are no t bound by  th is  agreement as i t  is one 
w h ich  the master had no a u th o rity  to make, 
a u th o rity  is lim ite d  to  m aking any agr 
necessary fo r enabling h im  to  carry  ou t the

YOJ7nderson, Tritton, and Co. V. Ocean StearnsMp Company, 52 L. T. Rep. N S 441; 5 Asp. M a r. 
Law Cas. 401; 10 App. Cas. 107.

T h is  is no t such an agreement, as by  i t  the master 
pu rpo rts  to  b ind the defendants to  pay money i  
any” ivent, viz., whether the  salvage be suecesstu 
o r not. A n  essential element o f salvage is success 
o r services con tribu ting  to  u ltim a te  success. 1 
te rm s of the agreement are so unreasonable as 
no t to  make i t  b ind ing  on the defendants, in e  
Prinz Heinrich came off solely ow ing to  her cargo 
be ing je ttisoned, and ye t the p la in tiffs , fo r  stand
in g  by one day, are asking to  be pa id 22001. i t  is 
also contended th a t the master was no t m  a h t 
state to  enter in to  o r understand the effect o l tne 
agreement. I n  any event the  defendants are on y 
liab le  fo r  th e ir  p ropo rtion  o f the award, in e  
agreement was entered in to  by the  master, as 
agent fo r a ll the in terests in  his charge, viz., snip, 
fre ig h t, and cargo. The defendants are therefore 
under no l ia b il ity  to  pay salvage in  respect ot tne 
c a rg o ;

The Raisby, 53 L. T. Rep. N. S. 56; 5 Asp. Mar. Law 
Cas. 473; 10 P. Div. 114;The Renpor, 48 L. T. Rep. N. S. 887; 5 Asp. Mar. 
Law Cas. 98; 8 P. Div. 115 ;

Cohen, Q.C. (w ith  h im  Barnes) fo r  the  p la in 
t i f f s —H a v ing  regard to  the  circumstances ot 
the  case the defendants are liab le  fo r  the whole ot 
the  salvage :

The Rai,hy(uUsu^  ^  ^  g 205;G Asp. Mar.The Cumbrian,
Law Cas. 151.

The agreement was a pe rfectly  reasonable one 
and the services of great value. The defendants 
have not established the incapacity of the master.

B ütt, J.— This is a su it to  recover rem unera
t io n  fo r  salvage services rendered by  the s.s. T er 
Lima of 780‘tons reg is ter to  the  s.s. Prinz Hein
rich o f over 1200 torts burthen. The Prinz Hein
rich was found on the rocks on the 29th June 
1886. She had been three days there, and an 
agreement was made between the masters of the 
tw o vessels by wh ich the defendants master 
agreed to  pay 2001. a day as long as the Fei Lung 
stood by, and 20001. in  case the Prinz Heinrich 
came off. The services were rendered, and the 
Prinz Heinrich came off and was saved, but in  
such a damaged condition th a t she was subse
quen tly  sold fo r 35001. She had a valuable cargo 
on board, consisting la rge ly  of sugar, of w h ich  a

considerable po rtion  was je ttisoned. I n  dealing 
w ith  th is  case I  m ust no t leave ou t of considera
t io n  the fact th a t a t the tim e  th is  agreement was 
made the value of the defendants’ p rope rty  was 
considerably greater. The f irs t question I  have 
to  decide is, whether th is  agreement is so un 
reasonable and inequitab le th a t i t  cannot stand. 
The sum absolutely secured by the agreement is  
on ly  2001. I t  m ig h t be increased by c ircum 
stances, b u t i f  appears to  me clear th a t if ,  on the  
evening of the 29th June, when the services 
began, the Prinz Heinrich had fille d  w ith  w ater 
so th a t she could no t have been moved o r had 
slipped off and sunk, the  whole extent of re 
m unera tion the salvors could have recovered 
would have been 2001. W hat, again, was the  
position of th is  ship ? She had been on the rocks 
fo r three days. Two o r three la rge pieces o f 
rock had pierced her bottom  and were p ro jec ting  
some three feet in to  her. I  understand th a t there 
was a w ater ballast ta n k  w h ich  in  effect form ed a 
second bottom  to  th a t p a rt o f the ship, b u t i t  
appears th a t the top of t£ is  ta n k  had been forced 
up  Probably one of the  rocks had projected h ig h  
enough to  do th is. The resu lt was th a t the  w a te r 
flowed in to  the forehold, and rose to  the  level o f 
the surrounding w ater In  those circumstances 
there was some s tra in  from  the w e ight o f w ater as 
w e ll as the w o rk ing  of the ship. There m ust have 
been a s tra in  on the bulkhead, and i f  th a t had 
o-iven way and the next com partm ent had failed, 
i t  was no t on ly possible, b u t very  probable, th a t 
the ship he rse lf w ou ld  have filled . P rom  the  
entries in  the log i t  is clear th a t she was bum ping 
on the rocks, wh ich means severe s tra in ing  and 
serious danger. The coast, too, was a barbarous and 
th in ly  inhabited one, and few, i f  any, ships w ould 
be lik e ly  to pass. There is evidence th a t the on ly  
ship th a t came in  s igh t was one of the same 
na tion a lity  as the Prinz Heinrich, and th a t she 
had e ither no t seen the signals o r had disregarded 
them  In  these circumstances the  position of th is  
ship was no t hopeful when the Fei Lung, in
answer to  her signals, came u p .................................

The question is, in  th a t cond ition  of th ings, is  
the agreement so inequitab le and im p rope r th a t I  
should set i t  aside, apart fro m  the m enta l capacity 
of the master when he signed it .  I  have asked 
the opin ion o f the E ld e r B re th ren, and they say 
th a t the danger to  the salved ship was ve ry  
serious and pressing indeed, and tha t, had they 
been in  the position of her master, they w ou ld  
not have hesitated to  enter in to  th is  agree
ment. I  have, therefore, no hesita tion  in  ho ld ing  
th a t th is  agreement is ne ithe r so inequitab le no r 
so im proper as to  e n title  me to  set i t  aside. Then 
i t  is said th a t the m aster was incom petent, 
because a t the tim e  he signed the agreement he 
was so i l l  from  the  effects of illness and the 
excessive use of s tim u lan ts  as to  be incapable o f 
understanding its  pu rp o rt and effect. I  take 
th a t to  mean th a t he d id  no t know  w hat he was 
about, and was an irresponsib le person. I t  is 
urged, in  another place, th a t the m aster of the 
Fei Lung took undue advantage of his position to  
get the agreement signed. 1 do no t th in k  the re  
is any evidence o f tha t, and I  do no t understand 
fra u d  to  be re lied  upon. I  do no t doubt th a t 
th is  man had been d r in k in g  before the  voyage, 
and th a t a fte r ge ttin g  on the rocks he d id  so 
again to  some extent. I  have watched the e v i
dence on th is  po in t very closely. H is  w ife  d id
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no t say he was d ru n k  a t the tim e. She said he was 
reduced and weak, and d id  not care w hat he did, 
and th a t he said he m ust have some d r in k  to  keep 
h im se lf steady. One o r tw o  officers of the P r im  
H e in r ic h  have said he was d runk , b u t the ev i
dence of the  officers of the o ther ship was 
d ire c tly  to  the  contrary. I  have also looked a t 
h is  signature to  the agreement, and i t  is so good 
and so bo ld th a t I  can ha rd ly  conceive th a t i t  was 
signed by a man who was hopelessly d runk . 
W hen one has already decided th a t the agreement 
is no t unreasonable, i t  seems almost fu t ile  to 
pursue the in q u iry  fu r th e r  as to  w hether i t  was 
made by  a man who was d runk. There has been a 
g rea t deal o f discussion as to  whether the P r im  
H e in r ic h  floated off the rocks in  consequence of 
the  je ttiso n in g  o f the cargo, o r was towed o ff by 
the  F e i L u n g .  I  re a lly  do no t th in k  i t  is a ve ry  
m ate ria l question, because the agreement is tha t 
the  sum of 20001. should be paid, n o t in  the event 
o f the F e i L u n g  g e ttin g  the P r i m  H e in r ic h  off 
b u t in  the  event of the  P r im  H e in r ic h  being got 
o ff o r com ing o ff the rocks. I t  is not easv to  say 
w h ich  is the tru e  version, bu t, on the whole, I  
confess I  lean to the  be lie f th a t she was towed off. 
I n  any case, I  cannot help th in k in g  i t  was a 
valuable service.

I t  is said th a t the  owners o f the ship are 
no t liab le  to  pay the  whole o f th is  amount, 
because i t  is one agreed upon fo r  the whole of 
the  salvage, and th a t the shipowners have on ly 
to  bear the  p ro po rtion  th a t 35001., the  value o f 
th e ir  ship, bears to  14,0001., the value o f the 
cargo. T ha t is a proposition to  w h ich  under no 
circum stances I  cou ld assent. Even i f  m y 
op in ion were d iffe rent, I  th in k  th a t the owners 
o f the  P r i m  H e in r ic h  have so conducted them 
selves as to  make themselves liable. I  re fe r to 
th e  negotiations, the appointm ent of a rb itra to rs , 
and the deposit o f money in  a bank, a ll of 
w h ich  circumstances w ould tend to  make the 
defendants liab le  fo r  the whole sum, even i f  they 
were no t so o rig in a lly . The resu lt has been to  
p u t the  p la in tiffs  to  sleep in  th is  m atte r, to  lead 
them  to  im agihe th a t th e ir  c la im  was secured 
and then, some eighteen m onths o r tw o  years 
afterw ards, to  te l l  them  to  get the greater part 
o f th e ir  c la im  by  a rresting  such portions of the 
cargo as they m ig h t chance to  find  a fte r th is  
lapse of tim e. B u t, apart fro m  tha t, I  am of 
op in ion th a t where the  captain o f a ship reason
ab ly  and prope rly  enters in to  such an agreement 
fo r  the  salvage o f his ship fo r  a pa rticu la r sum, 
he binds the shipowners to  pay the agreed 
am ount. The cargo is on board, and the ship
owners need not p a rt w ith  i t  t i l l  they have 
obtained secu rity  fo r  any payments w h ich  they 
have to  make o r have made in  respect of it .  As 
a m a tte r o f fact, in  th is  very  case the shipowners 
took a bond from  the owners of the cargo fo r 
the  paym ent o f th is  salvage. I t  is said th a t the 
case o f The R a is b y  {u b i sup.) is opposed to  th is  
v iew , bu t I  am o f opinion th a t i t  is  no t app lic
able to the facts o f the present case. I  en tire ly  
agree w ith  every word S ir James Hannen there 
says, and as he points out, “  The so-called agree
ment, however, does not p u rp o rt to  extend the 
l ia b il ity  of the shipowners, o r indeed to  f ix  any 
l ia b i l ity  on anyone, except in  so fa r  as such 
l ia b i l ity  m ay be created by the acknowledgment 
w h ich  i t  contains, th a t the captain of the R a isb y  
had requested the captain o f the G iro n d e  to tow

his ship to  St. Nazaire. Th is p a rt o f the  docu
ment in  no way alters the position  of the m a tte r 
+v,0I1t> ^  w.ould  have been i f  the captain of
the R a is b y  had s im p ly  accepted the services of the 
G iro n d e , in  w h ich  case i t  has no t been contended 
th a t a c la im  could have been m ainta ined against 
the ship o r its  owners fo r  salvage o f the cargo.”  
th a t  po in ts the whole difference and d is tinc tio n  
between an agreement generally to  tow  o r salve 
a ship and one fo r  towage o r salvage fo r a par
t ic u la r sum. I  do no t know w hether the decision 
is, bu t ce rta in ly  the d ic ta  in  the case o f A n d e r
son^ a n d  Co. v. T h e  Ocean S te a m sh ip  C om p any  
{u b i sup .) are in  favour o f the view  I  am 
now expressing. I  therefore ho ld tha t th is  
ground o f defence fails, and I  g ive  judgm ent 
fo r  the am ount s tipu la ted in  the agreement w ith  
costs.

S o lic ito rs fo r  the  p la in tiffs , W a lto n s , B u b b , and 
Johnson .

Solic ito rs fo r  the defendants, B o tte re ll and 
Roche.

T h u rs d a y , Feb. 9,1883,
(Before the B ig h t Hon. S ir  J ames H ansen , 

assisted by  T r in ity  M asters.)
T he E ssequibo. (a )

C o llis io n — O v e r ta k in g  vessel— F la re -u p  l ig h t— 
R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s  a t  Sea  
{a r t .  11).

W here the lig h ts  o f  a n  o ve rta k in g  vessel a re  s igh ted  
a b ou t tw o  m ile s  off, a n d  a  f la re -u p  l ig h t  is  ex
h ib ite d  f o r  a  s h o r t t im e  f r o m  the vessel w h ic h  is  
be ing  ove rtaken , a n d  a  c o ll is io n  occurs a b ou t ten  
m in u te s  a f te r  the e x t in c t io n  o f  the f la re -u p , w i th 
o u t a n y  f u r t h e r  l ig h t  be ing  exh ib ite d , a r t . 11 
o f  the R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s  a t  
Sea is  in f r in g e d ,  as  i t  is  the d u ty  o f  a  vessel 
w h ic h  is  be ing  o ve rtake n  to  e x h ib it a  w h ite  o r  
f la re -u p  l ig h t  a t  reasonab le  in te rv a ls  so lo n g  as 
the o th e r vessel co n tin u e s  to be o v e rta k in g .

T his was a collis ion action i n  rem , b rough t by the 
owners o f cargo on board the  barque H o ffn u n g  
against the owners of the steamship E ssequ ibo. 
The p la in tiffs  claim ed fo r loss of th e ir  cargo, 
ow ing to  the H o ffn u n g  s in k ing  sho rtly  a fte r the 
collision.

The co llis ion occurred in  the E ng lish  Channel, 
o ff the S ta rt Point, on Oct. 8th, 1888.

The facts alleged by the p la in tiffs  were as fo l
lows : A t  about 9 p.m. on Oct. 8th, the H o ffn u n g , 
a barque o f 516 tons reg ister, laden w ith  a cargo 
o f salt, on a voyage from  L iverpoo l to  Dantzic, 
was in  the E ng lish  Channel, about tw en ty-th ree 
miles S.S.E. of S ta rt P oint. The H o ffn u n g  was 
on the starboard tack, heading about E. by N ., and 
was m aking about a kno t an hour. The w ind  was 
a lig h t  a ir  from  the S.S.E., and the weather was 
overcast, b u t clear, and no t ve ry  dark. In  these 
circumstances those on board th e H o ffn u n g  saw the 
masthead and green lig h ts  of the steamer Fssequ ibo  
about tw o to  tw o and a ha lf m iles off, and about 
two points on the p o rt quarter. The barque was 
kept on her course, and as the Fssequ ibo  was seen 
to  be ove rtak ing  her a flare-up lig h t  was shown 
over the stern once fo r a short tim e. The Esse
qu ib o  overhauled and go t about abeam of the
(as) Reported by J. P. A spinall and Butleh A spinall, Esqrs.,

Barriaters-at-Law.
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H o ffn u n g , as i f  in tend ing  to  pass on her po rt side, 
b u t sbe was then seen to  be closing in  towards the 
H o ffn u n g , as i f  under a po rt helm ; and a lthough 
the barque’s be ll was run g  and the steamer 
lo u d ly  hailed, she came and w ith  her stem s truck  
the  p o rt side of the barque, do ing her so m uch 
damage th a t she sho rtly  afterwards sank.

The defendants called no witnesses. F rom  
th e ir  defence i t  appeared th a t a t the tim e ot the 
co llis ion  the Essequ ibo, a steamer of 1,<541 tons 
reg is ter, was on a voyage from  P orto  h ico  to  
London w ith  a general cargo On the n ig h t in  
question she was in  the E ng lish  Channel, about 
twenty-seven m iles S.S.E. of the S ta rt, heading
S. 80 deg. E., and m aking about e igh t and a ha lt 
knots. I n  these circumstances those on board of 
her saw fo r  a moment a fa in t w h ite  lig h t, about 
tw o  points on the starboard bow, from  a quarter 
to  ha lf a m ile  off. Im m edia te ly  afterwards a red 
l ig h t  came in to  view  at about the same hearing. 
A lth o u g h  the helm  was im m ed ia te ly  p u t hard-a- 
p o rt and engines reversed fu l l  speed, the Esse
q u ih o  w ith  her stem struck  the p o rt side of the 
H o ffn u n g .

The defendants charged the H o ffn u n g  (in te r  
a l ia )  w ith  breach o f a rt. 11. o f the Regulations 
fo r  P reventing  Collisions a t Sea, w h ich is as 
fo llo w s :

A  ship which is being overtaken by another shall show 
from her stern to such last-mentioned ship a white light 
or a flare-up light.

F rom  the  evidence of the p la in tiffs ’ witnesses i t  
appeared th a t sho rtly  a fte r the lig h ts  of the 
E ssequ iho  were seen about tw o miles d is tan t on 
the p o rt quarter of the  H o ffn u n g , a flare-up lig h t  
was shown once, fo r  a short tim e. The exh ib ition  
o f th is  l ig h t  d id  no t exceed tw o m inutes. No 
o ther l ig h t  was shown to  the E ssequ iho. Between 
the exh ib ition  o f the  flare-up and the  co llis ion an 
in te rv a l o f ten m inutes elapsed. The p la in tiffs  
also alleged th a t the  n ig h t was such th a t the 
H o ffn u n g  could have been seen from  the E ssequ iho  
in  suffic ient tim e to  have avoided a collision, even 
i f  no lig h t  was exhib ited.

S ir W a lte r  P h i l l im o re  (w ith  h im  D r. S tubbs) fo r 
the  p la in tiffs .— The cause o f th is  collis ion was bad 
look-out on the E ssequ ibo . The p la in tiffs  have 
s tr ic t ly  complied w ith  the  requirem ents of a rt. 
11. The a rtic le  does no t speak of a l ig h t  being 
shown from  tim e  to  tim e, bu t confines its e lf to  
re q u ir in g  an overtaken ship to  show “  a w h ite  
l ig h t  o r a flare-up l ig h t.”  The H o ffn u n g  d id  th is, 
and also kep t her course in  obedience to a rt. 
22, and is therefore free from  blame. A s  a 
m a tte r of fact, the E ssequ ibo  had ample ind ica tion  
o f the H o ffn u n g , and had she been keeping a good 
look-out the collis ion would never have occurred.

B u c k n i l l ,  Q.C. (w ith  h im  J . G. B a rn e s )  fo r  the 
defendants.— The H o ffn u n g  was being overtaken 
b y  the E s s e q u ib o :

The Main, 55 L. T. Rep. ST. S. 15 ; 6 Asp. Mar. Law 
Cas. 37 ; L. Rep. 11 Prob. Div. 132.

Therefore i t  became her du ty  to  g ive effect to  the 
provisions of a rt. 11. This she has not done. 
A n  exh ib ition  o f a l ig h t  ten m inutes before the 
collision, and when the vessels are tw o  miles 
apart, is  no t a sufficient compliance w ith  the 
a rtic le . I t  is the d u ty  o f a vessel wh ich is being 
overtaken to continue to  show a stern lig h t  from  
tim e  to  tim e, so long as the ove rtak ing vessel 
cannot see her side ligh ts . I f  not, the a rtic le

is useless, and an overtak ing vessel would have 
no means of know ing how to  manœuvre. The 
H o ffn u n g  is therefore solely to  blame fo r th is  
collision.

S ir J a m e s  H a n n e n .— A s no witnesses have been 
called fo r  the  defendant vessel, the statements 
w h ich have been made by  those who have been 
called by  the p la in tiffs  m ust be accepted, and I  
take i t  th a t they do in  fac t establish tha t a 
flare-up lig h t o f some descrip tion was exhib ited 
some nine o r ten m inutes before the collision. 
I t  m ay be open to  doubt whether or no t i t  was 
an effective flare-up, as i t  does no t appear to  have 
been actua lly  used fo r six or seven m onths pre
viously. I t  is  said th a t i t  was a ll r ig h t  before 
the ship le ft  Liverpool. B u t i t  m ust depend,
X should imagine, on the extent to  w h ich  the 
waste cotton had been calcined by  previous 
use— whether i t  would absorb much turpentine, 
and therefore whether i t  would bu rn  v igorously 
and long. I t  appears th a t the whole exh ib ition 
o f the lig h t was begun and completed in  two 
m inutes, and th a t i t  took place some nine o r ten 
m inutes before the collision. Now, d u rin g  the 
whole of th a t tim e, the Essequ ibo  was an over
ta k in g  vessel. So fa r  as T h e  M a in  {u b i sup.) has 
any bearing on the case, i t  s im ply amounts to th is  : 
I  took w hat the C ourt of Appeal considered to be 
a m istaken view. I n  m y de fin ition o f an over
tak in g  vessel I  though t tha t, i f  the afterm ost 
vessel was broadening so as to  indicate she was 
on another course fro m  th a t o f the  overtaken 
vessel, she could no t be considered to  be an over
tak in g  vessel. B u t the C ourt of Appeal, I  th in k  
perhaps fo rtun a te ly  fo r  the safety of those 
nav iga ting  the  seas, found th a t th a t was not 
a correct view, b u t th a t i t  was ra the r a practica l 
question, i f  one vessel was behind the other, 
e ithe r on a para lle l or a s lig h tly  d ivergent 
course, whether she was an ove rtak ing vessel, 
and whether she stood in  need o f _ th a t assistance 
w h ich  th is  ru le  was intended to  give.

A p a rt from  tha t decision, i t  is p la in  th a t th is  
was an overtak ing vessel, and I  assume, as I  have 
said, tha t a flare-up was shown to  her ten  m inutes 
before the collis ion ; and the simple question 
w h ich now remains fo r  m y determ ination, and a 
very  im p o rtan t p ractica l question i t  is, is whether 
o r not, in  those circumstances, the  exh ib ition  
o f th is  l ig h t discharges the overtaken vessel, 
once and fo r  a ll, fro m  the d u ty  of exh ib iting  i t  
again. We are c learly  of opin ion tha t i t  is  fo r 
the safety o f vessels th a t the one exh ib ition  
should no t be depended upon, bu t th a t the lig h t  
should be exhib ited from  tim e  to  tim e, so long 
as the vessel continues to  be an overtaken vessel. 
I t  is pe rfectly  true  th a t there may be a want of 
proper look-out on the overtak ing vessel; bu t 
i t  is  to  guard against the defects no t m erely of 
men’s s ight, b u t of th e ir  m inds and atten tion, 
th a t these rules are framed. I t  m ig h t w e ll be 
th a t th rough  negligence the flare-up was no t 
seen, and I  th in k  there ought to  have been a 
be tte r look-out on the H o ffn u n g . T ha t m ust be 
guarded against, and the fla re -u p  m ust be 
exhib ited again fro m  tim e  to  tim e  to  guard 
against ina tten tion  on the pa rt of the overtak ing 
ship. I t  is  not necessary to  define an in te rva l. 
That m ust be a p ractica l question depending on 
the speed at w h ich the vessel appears to be 
approaching. B u t i t  is no t sufficient to  rest 
content w ith  the  one exh ib ition . There m ig h t be
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a great w ant of care on board the steamer, bu t, 
as I  have already said, i t  is  necessary to  guard 
against those defects. I  th in k , however, there is 
no doubt on the evidence th a t the E ssequ ibo  is 
to  blame fo r  no t keeping a good look-out, and I  
also pronounce the barque to  blame.

Solic ito rs fo r  the p la in tiffs , Stokes, S a u n d e rs  
and Stokes.

Solic ito rs fo r  the defendants, W ils o n , B r is to w e  
and C a rp m a e l.

T u esda y , Feb. 14,1888.
(Before the R ig h t Hon. S ir  J ames H annen .) 

T he A rgentino. (a)
C o llis io n — Loss o f  em p loym ent —  C h a r te r-p a r ty __

M easure  o f  damages.
W here  i t  is  v e rb a lly  agreed between a  s h ip ’s 

m a n a g in g  o w n e r a n d  c e r ta in  sh ipb roke rs  th a t on  
the  sh ip ’s re tu rn  to L o n d o n , w here she w as  ex
pected w i t h in  a  fe w  days, the  b roke rs  w o u ld  p r o 
v id e  h e r w ith  cargo f o r  c a r r ia g e  to  fo r e ig n  p o rts  
a n d  i n  consequence o f  a  c o ll is io n  w i th  a n o th e r  
vessel f o r  w h ic h  the o the r vessel w as so le ly  to blam e  
she is  u n a b le  to f u l f i l  the  engagem ent, a n d  he r 
p la c e  is  ta ke n  by a n o th e r vessel, the ow ners a re  
e n tit le d  to recover f r o m  the ow ners  o f  the w ro n g 
d o in g  vessel dam ages f o r  loss o f  the engagem ent 
a n d  m  e s tim a tin g  such dam ages the re g is tra r  
s h o u ld  ta ke  in to  co n s id e ra tio n  the d iffe rence  
between the f r e ig h t  she w o u ld  have ea rned  a n d  
the  f r e ig h t  she ea rned on  a n o th e r voyage w hen  
re p a ire d , a n d  the fa c t  th a t  the n u m b e r o f  days  
occup ied  i n  lo a d in g  he r on  the su b s titu te d  vouaqs  
exceeded the n u m b e r o f  days th a t w o u ld  have  
been occupied i n  lo a d in g  he r u n d e r the engage
m e n t she w as  u n a b le  to  f u l f i l .  J a

T his  was an objection by the defendants in  a 
collis ion action i n  re m  to  the re g is tra r ’s report 
therein. 1

The collis ion took place in  the Thames on the 
20th Feb. 1887, between the p la in tiffs ’ steamship 
the  G ra d e  and the  defendants’ steamship the 
A rg e n tin o . A n  action was thereupon in s titu te d  
in  w h ich i t  was agreed th a t both vessels should 
be deemed to  blame, and the damages were re
fe rred  to  the re g is tra r and merchants.

In  consequence o f the collis ion the A rg e n tin o  
was under repairs fo r  some days, and was unable 
to  fu lf i l  an engagement w ith  Messrs. W esteott 
and Laurance to  take a cargo fro m  A n tw e rp  to 
Batoum . Messrs. W esteott and Laurance there
upon engaged a sm aller vessel, the B e ta , in  lieu  of 
the A rg e n tin o . A f te r  the A rg e n tin o  had been 
repaired she was employed by  W esteott and 
Laurance to  ca rry  a cargo from  A n tw e rp  and 
London to Odessa.

A t  the reference the owners o f the A rg e n tin o  
claimed (in te r  a l ia )  7851. 13s. id . ,  wh ich was made 
up as follows : (1) 455Z., the difference between 
the gross fre ig h t earned by the B eta  and th a t 
earned by the A rg e n t in o ; (2) 937., the fre ig h t 
w h ich  the  A rg e n tin o , being o la rge r vessel than 
the B e ta , would have earned in  excess of th a t 
earned by the B e ta , had she been able to perform  
the voyage; (3) 237113s. id . ,  demurrage fo r e igh t 
days, the num ber o f days wh ich i t  took to load 
the  A rg e n tin o  in  excess of the days occupied in  
load ing the B e ta .

( a )  Reported by J. P. A spinall and B utler  A spinall, Esqrs.,
Barristers-at-Law.

These item s the re g is tra r disallowed. H is  
report was as fo llo w s :

The collision in this case between the Argentino and 
ioo>7̂ irac*e place in the Thames on the 20th Feb. 
1887. I t  was agreed between the parties that both ships 
were to_ blame, and that the damages sustained by each 
respectively should be investigated by the registrar and 
merchants.

No difficulty exists in respect of the damage sustained 
by the Grade, but the owners of the Argentino advance 
a claim for special damages under the following circum
stances :

Messrs. Westeott and Laurance are shipbrokers in 
London, who collect cargo at Antwerp and London for 
conveyance to the Black Sea by two different routes, and 
the vessels employed for eaoh voyage call at different 
specified ports on the way, one route or round ending at 
Batoum, the other at Odessa.

About a week or ten days previous to the collision 
above mentioned, when the Argentino was at sea on a 
voyage from Sebastopol, with a cargo of wheat for 
London, Mr. Westeott, a partner in the above-named 
firm, called at the office of Mr. Porteous, the managing 
owner of the Argentino, and inquired i f  he had a boat 
to load for the Batoum route, and, being informed of the 
expected arrival of the Argentino, i t  was verbally 
arranged that the Argentino, as soon as she arrived, 
discharged her cargo, and could bo ready, should pro
ceed to Antwerp to load for a Batoum route. Later on, 
after the Argentino had arrived in the Thames, and had 
collided with the Grade, and in consequence needed 
repairs, which would take some considerable time, i t  
was arranged between Mr. Westeott and Mr. Porteous 
that Mr. Westeott should engage another vessel in lieu 
of the Argentino for the contemplated voyage to Batoum, 
and accordingly Mr. Westeott engaged the ship Beta, 
which loaded at Antwerp and in London, and made the 
same round to Batoum which i t  was intended the 
Argentino should make.

The Beta commenced this round by leaving London 
for Antwerp on the 7th March, and, after loading some 
cargo there, returned to London for further cargo, and 
finally sailed from the Thames about the 20th March.

The repairs to the Argentino were finished on the 18th 
March, and a few days before that date Mr. Westeott 
proposed to Mr. Porteous to load the Argentino for the 
Odessa route, an offer which Mr. Porteous accepted, and 
accordingly on the 19th or 20th March the ship le ft 
London for Antwerp, where she loaded about 300 tons, 
sailed thence to London on the 27th, where she loaded 
1000 tons more, and finally sailed from London on the 
Odessa round on the 10th April.

The result of the voyages of the Beta and Argentino 
respectively seems to he this : The Beta earned a gross 
freight on the Batoum round of 15361., the Argentino a 
gross freight on the Odessa round of 10811., showing a 
difference of 4551., which sum is claimed as a loss or 
damage arising from the collision. I t  is further said 
that, had the Argentino made the same round the Beta 
did, she would have loaded a fu ll cargo, and, being a 
larger vessel, would have consequently earned a larger 
gross freight than the Beta by 931., which is claimed as 
a further loss resulting from the collision.

Then again, in  consequence of the Argentino being 
eight days longer loading than the Beta, which is 
attributed to her cargo not being equally ready for 
shipment as the Beta's, eight days demurrage of the 
ship is claimed at the extravagant rate of 291. 14s. 2d. 
per day, equal to 2371. 13s. id ., thus making a total 
claim for consequential damages under this head of 
7851. 13s. id . I  am of opinion that the claim is too 
remote, and cannot be sustained. I t  seems to me there 
is a broad distinction between this case and that of The 
Star of India  (35 L. T. Rep. N. S. 407; 1 Prob. Div. 
466 ; 3 Asp. Mar. Law. Cas. 261), where the late judge 
of the Admiralty Court held that, in  estimating damages 
arising from a collision, the loss of a beneficial charter- 
party under which the ship would have earned a specific 
amount of freight must be considered. The circum
stances of that case were very different from those of 
the present. In this case there was a mere verbal 
arrangement to allow the Argentino to load for the Batoum 
route in the usual way without any promise of a fu ll 
cargo, or guarantee as to the rate of freight. The ship
owner had to take these risks. The arrangement had
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not the force and effect of a/ efinite° ^ eY8Pa0o^ tr^ te d  which a specific amount of gross freight is contractea 
C  Then5theSubstituted arrangement under which the
Argentina went on the Odessa ^ o a r t ie s  eltertafn” ^  
made on the expectation which both “ X *
that i t  would prove as favourable m its results 
first arrancement for the Batoum round.

M r Porteous admitted that he took chance as to

» S t !  EF**been use Mr Westcott led him to think the snip wouia 
do as well w ith it. There is no evidence before us that 
the l r f f S  could not have ^  employmM* m  ffiofit- 
able as the Beta's from other brokers or in  other direc
tions if  i t  had boen sought or inquired for, and i t  
annears to me that, because in the result the employ
ment the owner accepted for his ship accidentally proved 
to be less favourable than he was led to anticipate and 
nrobablv less favourable than i f  she had sailed on the 
Batouinroute as originally intended, he is not hereby 
entitled to claim compensation for his disappointed 
expectations as i f  they were the necessary result of the 
collision. .

F rom  a p rin ted  advertisem ent p u t in  a t the 
reference the A rg e n tin o  was advertised by West
co tt and Laurance to  fo llow  the s.s. R om e, which 
was to  sa il on the 17th Jan.

S ir W a lte r  T h i l l im o re  and B o y d , fo r  the defen
dants, in  objection to  the report. The reg is tra r 
was w rong in  d isa llow ing the defendants c la im  
in  respect of the loss of employment of the 
A rg e n tin o . There was a b in d in g  agreement 
between the defendants and W estcott and Lau- 
rance th a t she should be employed fo r a certa in 
voyage. O w ing to  the collis ion she was no t so 
employed, and her owners have thereby sustained 
a loss. I f  so, the defendants are en titled  to  re 
cover th a t lo s s :

The Clarence, 3 W. Bob. 283;
The Star of India, 35 L. T. Bep. N. S. 407; 1 P. Div.

466 ; 3 Asp. Mar. Law Cas. 261;
The Gonsett, 5 P. Div. 229 ; 5 Asp. Mar. Law Can.

34, n.
I n  estim ating th a t loss the defendants have pro
p e rly  cla im ed the  difference between the two 
voyages, the extra  fre ig h t w h ich  the A rg e n tin o  
w ould  have earned and the dem urrage fo r delay 
in  loading. Those item s are the na tu ra l conse
quences of the collision, and are therefore recover
able.

F in la y ,  Q.C. and N e lson , for the  p la in tiffs , 
c o n tra .— The re g is tra r was r ig h t  in  d isallow ing 
th is  claim . N o such loss has ever been allowed 
before, and to  a llow  i t  w ou ld  be to  act con tra ry  
to  the princip les upon w h ich  the courts have acted 
in  assessing damages:

The Parana, 36 L. T. Bep. N. S. 388 ; 2 P. Div. 118;
3 Asp. Mar. Law Cas. 399 ;

The Hotting IliU ,  51 L. T. Bep. N. S. 66; 9 P. Div.
105; 5 Asp. Mar. Law Cas. 241.

In  the f irs t  place there was no b ind ing  engagement, 
and even i f  there was, the loss is too remote. A l l  
manner of contingencies m ig h t have happened to  
prevent the A rg e n tin o  ca rry ing  out th is  engage
ment. The case of T h e  S ta r  o f  I n d ia  (u h i sup .) is 
no t in  po in t, because there the ship was fixed by 
a defin ite cha rte r-pa rty  fo r a certa in cargo, a 
certa in voyage, and a certa in fre igh t. Here 
eve ry th ing is in  uncerta in ty , and there were no 
m ateria ls before the reg is tra r to enable h im  to  
estimate the amount of th is  alleged loss.

S ir  W a lte r  P h i l l im o re  in  rep ly.
C u r. a d v . v u lt .

F eb . 1 4 — S ir James I I an nen .— I n  th is  case the 
facts are ve ry  c learly  stated in  the  re g is tra r’s

report, and i t  w il l no t be necessary fo r  me to  
state them. The A rg e n tin o  cam e  in to  collis ion 
w ith  a vessel called the G ra d e , and i t  was agreed 
th a t both vessels should be deemed to  blame. 
N o  question arose as to  the damages which the 
G ra d e  was en titled  to  recover, b u t a question 
arises as to  those claim ed by  the A rg e n tin o . I t  
appears th a t sho rtly  before the collis ion an 
arrangement— I  purposely use the  expression 
-—was come to  between the owners of the 
A rg e n tin o  and the f irm  o f Messrs. W estcott and 
Laurence, shipbrokers o f London, th a t the 
A rg e n tin o  should take its  place on a line  of vessels 
w h ich  Messrs. W estcott and Laurence were in  
the habit of em ploying fo r the purpose o f ca rry
in g  cargo to  ports in  the JBlack feea. Xhe 
A rg e n tin o , in  consequence of the  collision, was 
under repa ir fo r  a considerable tim e, and was 
unable to take her place in  th a t line  and earn the 
fre ig h t which she w ould have carried i f  she had 
gone on the voyage. W hen i t  was seen tha t i t  
was impossible th a t she could take her tu rn , 
Messrs. W estcott and Laurence engaged another 
ship, called the B e ta , w h ich  accordingly collected 
fre ig h t in  London and in  A ntw erp, and proceeded 
on the voyage w hich the A rg e n tin o  would have 
taken bu t fo r  the accident, or unless other events 
had intervened. I t  was claimed on the pa rt of 
the A rg e n tin o  th a t she was en titled  to  compensa
t io n  fo r  the loss of the advantages w h ich  she 
would have derived from  the arrangement made 
w ith  Messrs. W estcott and Laurence. Ih e  
learned reg is trar, assisted by merchants has 
found th a t the  A rg e n tin o  was no t en titied  to  
make th a t claim, i t  being considered th a t the 
damage was too remote. The reg is tra r says, 
w ith  regard to  what I  have called an arrange
ment, tha t “  i t  was verba lly  arranged th a t the 
A rq e n tin o , as soon as she arrived, discharged her 
cargo and could be ready, should proceed to  
A n tw e rp  to  load fo r  a Batoum  ro u te ; and la te r 
on he says, “  I n  th is  case there was a mere verbal 
arrangement to  a llow  the A rg e n tin o  to  load to r 
the Batoum  route in  the  usual way. Now i t  
was argued th a t the learned reg is tra r seemed to  
base h is judgm ent upon the fac t th a t there was a 
mere verbal arrangement as d istinguished iro m  a 
w r itte n  agreement. 1 doubt whether th a t was in  
his m ind. I  th in k  i t  is more probable th a t he 
insisted on its  being verbal in  th is  sense, viz., 
th a t i t  d id  no t lead h im  to  the conclusion th a t i t  
was a b ind ing  arrangement. I f  I  agreed w ith  
h im  in  tha t, w h ich I  take to be his find ing, 
should have no th ing to say to  his report. B u t I  
am of opinion th a t th a t is not a true  view  of the 
facts w h ich occurred between M r. Porteous, the 
m anaging owner o f the A rg e n t in o ,  and Messrs. 
W estcott and Laurence. I t  appears th a t Messrs. 
W estcott and Laurence are in  the hab it o f collect
in g  from  th e ir  customers fre ig h t w h ich  they send 
to  the B lack Sea, and th a t they have certa in  rates 
of fre ig h t w h ich  they charge, th e ir  p ro fit being 
obtained by a commission upon these fre ights. 
This course o f business was pe rfectly  w e ll known 
to  both parties, fo r i t  appears th a t the A rg e n tin o  
herself had been employed on th is  line, and I  also 
th in k  other vessels owned by M r. Porteous. The 
course of business was known, and the expecta
tio n  w h ich was he ld out of rem unerative employ
m ent was present to  the m inds o f the  parties 
when they entered in to  th is  arrangement, which 
I  take to  be an agreement. I n  fo rm a l language i t
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S i rh T , been stated th u s : In  consideration 
th a t M r. Porteous agrees to  supply his vessel, the 
A rg e n tin o , io r  the purpose of ca rry ing  a cargo to 
be supplied by Messrs. W estcott and Laurence in

allowr ? w eSSrS' w eStC? ifc and Laurence agree to allow th a t vessel to  collect th a t cargo and go on
hat voyage. I  am of opin ion th a t th a t would 

| i  T® been a Perfectly b ind ing  agreement. I f ,  fo r 
instance the A rg e n tin o  had not been ready and 

essrs. W estcott and Laurence had been obliged

groundSo fant-th e r Ve-SSe1, the yw ou ld  have had a 
f£ ° ufnd f  it l0n  ?gamst the owners of the A rg e n -
me s t r o n g  f°S! i hey had sustained. W hat leads 
me s trong ly  to  the opinion tha t th is  was not mere 
vague t a l l  is the fact th a t the A rg e n tin o  wa“ to

/;he ° Wners- advertised to take 
a fte r the IJome, wh ich was advertised to 

s ta rt on Jan. 17th. In  the advertisem ent I  have 
Deiore me the A rg e n tin o  is stated as the vessel to 

1 acm  therefore perfectly  satisfied of the 
+ i o f  the statement made by both parties 
tha t they had entered in to  an agreement. I  am
0 opinion th a t there was a b ind ing  agreement, 
py which th e  A rg e n tin o  was assured, as fa r  as any- 
t  m g m  business transactions can be assured—
or in  th is  world no th ing  is certain, and i f  a 

ship is no t ru n  down by one vessel she m ay be by 
another, o r be burned or otherwise be lost— I  say 
she was reasonably assured th a t she would obtain 
the advantage o f th is  contract w h ich had been 
entered in to .

The learned reg is tra r says he was referred 
to  the case of T h e  S ta r  o f  I n d ia  (u b i sup .), in  
w h ich the loss sustained by the in a b ility  to  
fu lf i l  a cha rte r-pa rty  was allowed by the la te 
judge of the A d m ira lty  C ourt to  be taken in to  
consideration in  estim ating the amount of dam
ages resu ltin g  from  a collision. B u t the learned 
reg is tra r distinguishes th a t case in  th is  manner. 
-He says th is  was a mere verbal arrangem ent to 
a llow  the A rg e n tin o  to load, w ith o u t any promise 
of a fu l l  cargo or a guaranteed rate o f fre ig h t
1 he arrangement, he says, had not taken the fo rm  
of a charte r-party , and therefore had not the 
force of a defin ite cha rte r-pa rty  under wh ich a 
specific ra te  o f fre ig h t is payable. On th a t T 
d iffe r w ith  him . There is no m agic in  the fact 
th a t the advantage is to  be derived from  a defi
n ite  charter-party. I t  would be sufficient i f  there 
was something which, as I  have said, leads to  a 
reasonable assurance th a t advantage w i l l  be 
derived, whether i t  be by  cha rte r-pa rty  o r by 
verbal contract. The case of T h e  S ta r  o f  
I n d ia  (u b i sup.) was followed in  the case of The  
C o rn e tt (u b i sup .) in  which S ir  Robert P h illi-  
more allowed loss from  in a b ility  to  fu lf i l  a 
charter-party. I  also find  an earlie r case in  which 
the p rinc ip le  upon w hich the cou rt proceeds is 
c learly  la id  down. I  allude to  the case of The  
C la rence  (3 W . Rob. 283). There the damage 
claimed was not allowed, b u t the court, in  g iv in g  
judgm ent, explained the p rinc ip le  upon which 
i t  proceeds in  these cases in  the fo llow ing  words :
“  I t  does not fo llow  as a m atte r o f necessity th a t 
any th ing  is due fo r  the detention o f a vessel 
w h ils t under repair. Under some circumstances 
undoubtedly such a consequence w i l l  fo llow , as 
fo r  example where a fish ing voyage is lost or 
where the vessel would have been beneficially 
employed. The onus of p rov ing  her loss rests 
w ith  the p la in tiff, and th is  onus has not been 
discharged upon the present occasion. H ad the

owners of the C la rence  proved th a t the  vessel 
would have earned fre ig h t, and th a t such fre ig h t 
was lost by  the collision, the case w ould have 
fa llen  w ith in  the p rinc ip le  to w h ich  I  have last 
adverted. I  therefore pronounce against the 
objection, and confirm  the report w ith  costs.”  In  
th is  case, fo r  the reasons I  have given, I  am o f 
opin ion th a t the owners of the A rg e n tin o  have 
shown th a t th e ir  vessel would have earned fre ig h t, 
and th a t such fre ig h t was lost by  the collis ion! 
The nature of the advantage which she has lost 
is not as exactly defined as i t  would have been 
under a charte r-party . B u t its  na ture was clear, 
a lthough the amount to  -which i t  m ig h t a tta in  
was uncertain. The A rg e n tin o  was en titled  to  
take her tu rn , and to  receive fo r  carriage such 
cargo as had been collected by Messrs. W estcott 
and Laurence. The rate of fre ig h t was ascer- 
tamed, lh e  on ly th in g  th a t remained in  uncer- 
ta m ty  was whether there would be a fu l l  cargo. 
A  fu l l  cargo was go t fo r the B eta .

1 am of opin ion th a t on these facts i t  can be said 
th a t a defin ite advantage w hich would have been 
derived irom  the agreement w ith  Messrs. W estcott 
and Laurence was prevented being atta ined by 
reason of the collision, and th a t therefore i t  was 
necessary to  take th a t loss in to  account. I t  was 
sought in  argum ent to liken  th is  to  the case o f 
the P a ra n a  ( u b i sup .), where i t  was held th a t the 
loss of m arket could no t be allowed, bu t th a t was 
fo r  a reason ve ry  c learly expressed by M ellish , 
L .J . I  he reason is th a t the loss o f m arket is 
pu re ly  speculative. B u t I  th in k  there is no th ing  
speculative about th is  claim . I ts  na ture was 
clearly  defined, and the amount of loss was easily 
ascertainable. F o r th is  reason I  am o f op in ion 
th a t the am ount allowed is no t sufficient, and 
tha t i t  is necessary to  take in to  account wha.t the 
A rg e n tin o  has rea lly  lost. I t  does no t fo llow  th a t 
damages fo r the detention of the vessel w ould 
necessarily be allowed, because i t  is  conceivable 
th a t the circumstances would be such as to show 
th a t the vessel would not have obtained employ
ment. B u t i t  is usua lly  assumed tha t a vessel 
w i l l  find  employment. P r im a  fa c ie  the A rg e n tin o  
lost a ll the p ro fit she would have gained i f  she 
had been able to take her tu rn . B u t she is not 
on th a t account en titled  to  rem ain idle, and she 
w i l l  on ly  be allowed such damages as would 
resu lt fro m  her being obliged to  be employed in  
some less rem unerative way than she would have 
been employed in  i f  the o rig in a l contract had 
v 6n I t  is said by the reg is tra r th a t

there is no evidence th a t the A rg e n tin o  could 
not have go t employment as pro fitab le  as the 
B e ta s  from  brokers in  other d irections i f  i t  
had been sought, and inqu ired for. Now, i f  the 
re g is tra r and merchants w ith  th e ir  great experi
ence on th is  subject had been able to say, e ither 
from  the evidence before them  o r from  th e ir  own 
knowledge derived fro m  th e ir own general experi
ence, th a t the  A rg e n tin o  was no t p rope rly  em
ployed in  go ing on another route, viz., to  Odessa 
instead o f to  Batoum, I  should have had no th ing  
to  say against it .  B u t I  th in k  i t  is a misappre
hension to say th a t the owners of the A rg e n tin o  
were bound to show th a t she could not have g o t 
employment as pro fitab le  as the B e ta 's  from  other 
brokers. The question is, whether there was 
an y th ing  to show th a t th is  substitu ted voyage, 
w h ich I  cannot doubt was entered in to  in  good 
fa ith , was no t the best th in g  to  do under the
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circumstances. I f  i t  was, then the dift'erence 
between the advantage derived from  the two 
Joyages m ust be taken as the na tura l resu lt of 
the im poss ib ility  of fu lf i l l in g  the contract. I t  
appears to  me, therefore, th a t th is  case m ust go 
hack to the reg is tra r fo r the purpose of ascer
ta in ing  the amount of loss w h ich  the owners of 
the A rg e n tin o  have suffered from  being unable to 
i iu f i l  the contract. In  th is  pa rticu la r case there 
vvas another voyage, which lasted somewhere about 
the same tim e as the voyage to  Batoum would 
occnpy, and therefore i t  na tu ra lly  and easily 
Presents itse lf as a subject of comparison. 
L rea t d ifficu lties m ig h t have arisen i f  the 
A rg e n tin o  had been employed on a to ta lly  diffe- 
rent route and under d iffe rent circumstances on 
a voyage which m ig h t have lasted a very  much 
shorter or longer tim e. F o rtun a te ly  th is  element 

d iff ic u lty  does not exist in  th is  case, and I  
th in k  there is an easy means of fo rm in g  an 
opinion as to the real loss suffered by the owners 
° t  the A rg e n tin o .

the re  is another po in t to  consider in  con
nection w ith  th is . I t  is said th a t the cargo was 
n i tact laden more expeditiously on the  B e ta  
han on the A rg e n tin o  by e igh t days. That 

is asked as a specific amount o f damage; bu t
am ° f  opin ion th a t i t  cannot be so treated, 

although i t  is a m atte r w h ich  m ust be taken in to  
consideration. I t  w i l l  depend whether in  the 
employment of a vessel in  the o rd ina ry  way 
eign t days’ demurrage is som ething ex tra 
ord inary. I f  the owners of the A rg e n tin o  took 
a contract which enabled them  to  be detained 
or an unreasonable num ber of days, th a t is not 

a loss which should fa ll on the other vessel. B u t 
. eig h t days is the amount of dem urrage w hich 
18 properly understood in  ob ta in ing  a cargo fo r 
a vessel o f th is  sort, then th a t m ust be taken 
in to  consideration. A s to  the capacity of the 
A rg e n tin o , I  am o f opinion th a t i t  was greater 
than th a t of the B eta , and, i f  she could have 
obtained a fu l l  cargo, i t  would have been la rge r 
than th a t carried by the B e ta . T ha t also would 
be pa rt of the loss which her owners have 
sustained, and m ust be taken in to  consideration. 
I  or these reasons I  am of opinion th a t the report 
cannot be affirmed, and m ust go back fo r recon
sideration on the princip les I  have la id  down.

Solic ito rs fo r  the p la in tiffs , Lo w le ss  and Co.
Solicitors fo r the defendants, D o w n in g , I lo lm a n ,  

and Co.

T u e sd a y , J a n . 24,1888.
(Before S ir J ames H annen .)

T he R iver  L agan, (a)
C o llis io n — T u g  a n d  to w — Costs— T o r t— B re a ch  o f  

co n trac t.

W here the ow ners o f  a  harge i n  tow  o f  a  tu g  
h a v in g  been dam aged  by c o ll is io n  w i th  a  s team 
sh ip , in s t i tu te d  a n  a c tio n  a g a in s t the ow ners o f  
both tu g  a n d  steam er to recover damages, a n d  
the steam er, w h ic h  a lleged th a t the c o llis io n  w as  
due to the negligence o f  the tug , w as fo u n d  a lone  
to  b lam e, the C o u r t o rde red  the ow ners o f  the  
steam er to  p a y  the costs o f  the p la in t i f f s  a n d  o f  
the successful de fendan ts .

(<1) Reported by J. P. A spin all  and Butler  A spin all , Esqrs., 
Barristers-at-Law.

V ol. V I . ,  N . S.

T his was an action by  the owners of the barge 
E m i ly  against the owners of the steamship 
R iv e r  L a g a n , and the owners of the tu g  S co rp io n , 
to  recover damages fo r collis ion between the 
barge and the R iv e r  L a g a n .

S ho rtly  before the collis ion the barge was p ro 
ceeding down the r iv e r Thames in  tow  of the 
steam-tug S co rp io n , when the steamship R iv e r  
L a g a n  was seen on the po rt bow of the barge to 
be coming away from  the n o rth  side of the rive r, 
w ith  her head ang ling  towards the south shore. 
The S c o rp io n  kept on at fu l l  speed, and sho rtly  
afterwards the R iv e r  L a g a n  s truck  the barge on 
her side amidships, a.nd caused her to sink.

The p la in tiffs  alleged th a t the collis ion was due 
to  the im proper navigation both of the R iv e r  
L a g a n  and of the S co rp io n . They a lte rna tive ly  
claimed damages from  the S c o rp io n  fo r  breach of 
contract.

The owners of the R iv e r  L a g a n  alleged th a t the 
collis ion was solely due to  the negligence o f the 
tu g  (Scorpio«, whereas the S c o rp io n  alleged th a t i t  
was occasioned by the negligence o f the R iv e r  
L ing  a n , and was Contributed to  by the man in  
charge of the barge fa il in g  to  cast her loose when 
he saw a collis ion was im m inent.

The action was tr ie d  on the 23rd and 24th 
Jan. by S ir James Hannen, assisted by T r in ity  
Masters, when the R iv e r  L a g a n  was found alone 
to  blame, whereupon

B u c k n i l l ,  Q.C. (w ith  h im  P yhe), fo r the p la in tiffs , 
asked tha t the owners of the R iv e r  L a g a n  should 
be ordered to  pay a ll the costs, both of the p la in 
t iffs  and of the owners of the S co rp io n . The 
p la in tiffs  acted reasonably in suing both defen
dants. The im proper navigation of the R iv e r  
T ja gan  has been the cause o f th is  litig a tio n . 
Moreover, the owners of the R iv e r  L a g a n  have 
th roughou t im properly  m aintained th a t the 
negligence of the S c o rp io n  was the cause of the 
collis ion :

The H o n d u ra s  In te r-O c e a n ic  R a ilw a y  C om pany v . 
Lefevre  a n d  Tucke r, 36 L. T. Rep. N. S. 46; 46 
L. J. 391, Ex. ; L. Rep. 2 Ex. Div. 301.

J . O. B a rn e s  (w ith  h im  F in la y ,  Q.C.), fo r the 
owners of the R iv e r  L a g a n , c o n tra .— M y client 
ought no t to  be made to  bear the costs o f the 
owners of the tug . The event shows th a t the 
tu g  ought never to  have been sued at a ll. I f  so, 
the p la in tiffs  ought to  pay the tu g ’s costs. The 
p la in tiffs  fo r  th e ir  own convenience sued both 
vessels in  th is  action, and thereby avoided the 
poss ib ility  of having to  b r in g  a second action, 
which would have been the case had they unsuc
cessfully sued on ly one of the two vessels in  the 
f irs t instance.

J . P . A s p in a l l (w ith  h im  H a l l ,  Q.C.), fo r 
the owners of the S c o rp io n , re ferred to the 
case of G reen  v. G oodyea r (a ), w h ich  was an

O) A p r i l  7,1884.
(Before H a w k in s , J. and a Speoial Jury.)

Gr e e n  a n d  B u r l e ig h  v . Go o d y e a r  a n d  t h e  
Ge n e r a l  St e a m  Na v ig a t io n  Co m p a n y .

T h is  was an action to recover damages occasioned by 
the steamship V a le n c ia , owned by the defendant Good
year, coming into collision with certain piles and works 
owned by the plaintiffs.

A t the time of the accident the plaintiffs were engaged 
in repairing and adding to a steamboat pier in the river 
Thames, and for that purpose had put down certain 
piles. On Deo. 22, 1882, Goodvear’s steamship V a le n c ia

2 0
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action by the owners of a p ie r against the owners 
ot the steamships V a le n c ia  and A lfo rd ,  fo r  
damage done to  the p ie r by the V a le n c ia . The 
V a le n c ia  adm itted  com ing in to  contact w ith  the 
pier,_ but alleged she was forced to  do so by the 
negligent navigation of the A lfo rd .  T h e ‘ case 
was tr ie d  by Hawkins, J. and a special ju ry , who 
found tha t the damage was due to the negligence 
ot the A lfo rd ,  whose owners Hawkins, J. ordered 
to  pay the costs of the p la in tiffs  and of the owners 
ot the V alenc ia .

.. T.he President (S ir James Hannen).— I  th in k  
i t  r ig h t  tha t the owners o f the R iv e r  L a g a n  should
pa’j  t . l i 'e•’ tl)0se o i th e ir  co-defendants
a n a ° i the p la in tiffs . M r. Barnes has insisted a ll 
throughout th a t the tu g  was alone to  blame, and 
* 1? cluestion  w h ich I  have had to  determ ine was, 
whether the tu g  o r the steamer was in  fa u lt. I

collided w ith the piles, doing them damage, and thereby 
delaying the repairs and alterations.

the plaintiffs sued jo intly Goodyear and the General 
oteam Navigation Company, the owners of the steam- 
s tn p  A lfo rd ,  alleging that the collision was caused by the 
negligent and careless navigation of the V a le n c ia , or 
alternatively that the V a le n c ia  was driven into the piles 
in consequence of the negligence of the General Steam 
.Navigation Company by their servants in and about the 
steering and navigation of the A lfo rd .

Goodyear by his defence denied the negligent navi
gation of the Valencia, alleging that so far as she was 
concerned the collision was occasioned by inevitable 
accident, and alternatively pleaded as follows :

“ Alternatively, i f  and so far as any damage was done 
to the piles and works mentioned in the statement of 
claim by and through the V a le n c ia  coming in contaot 
w ith the same, the defendant alleges that such damages 
were caused by and through the mere careless, negli
gent, and improper navigation of the steamship A lfo rd ,  
belonging to the General Steam Navigation Companv' 
and not otherwise.”  - ’

The General Steam Navigation Company denied that 
the collision was in anyway occasioned by the negligent 
navigation of the A lfo rd ,  and alleged that i t  was solely 
dne to the_ negligent navigation of the V a lenc ia .

The action was tried before Hawkins, ,T. and a special 
jury, on the 31st March, and the 1st, 2nd, and 3rd April 
when the jury found that the V a le n c ia  was in no wav 
to blame, and that the A lfo rd  was solely to blame ■ i  e 
a verdict for the plaintiff against the General Steam 
Navigation Company, and for the defendant Goodyear 
against the plaintiff. J

TJe Judge thereupon gave judgment for the plaintiffs 
w ith costs against the General Steam Navigation 
Company, but reserved the question whether judgment 
was to be entered for Goodyear with or without cost. 

A p r i l  7.—Goodyear moved for judgment w ith costs. 
M y  b u rg h , Q.O. and J . P . A s p in a l l for Goodyear.— 

Goodyear is entitled to judgment, and also to costs 
either as against the plaintiffs or the General Steam 
Navigation Company: (R udow  v. G re a t B r i t a in  L ife  
In s u ra n c e  S ocie ty , 44 L. T. Rep. N. S. 688 ; 17 Ch. Div. 
600; W ils o n  v . Thom son, L. Rep. 20 Eq. Cas. 459.)

K e m p, Q.C. (with him B re n n e r and Stokes) for the 
plaintiffs.—The General Steam Navigation Company 
ought to pay Goodyear’s costs. The whole litigation 
has been occasioned by their negligence, and in the 
circumstances the plaintiffs were justified in suing both 
the defendants.

H a l l ,  Q.C. and B a rne s  for the General Steam Navi
gation Company.—The plaintiffs have failed as against 
Goodyear, and therefore ought to pay his costs. The 
event shows that he ought never to have been made a 
party to the action.

H aw kins, J. gave judgment for Goodyear, and 
ordered the General Steam Navigation Company to pay 
his costs.

Solicitors for the plaintiffs, B la k e  and Snow.
Solicitors for Goodyear, Law less and Co.
Solicitor for the General Steam Navigation Companv, 

William Batham.

have found the  R iv e r  L a g a n  alone to  blame. I f  
the R iv e r  L a g a n  had no. attem pted to  th ro w  the 
blame on the tug , th ings  m ig h t have been 
d iffe rent, but, as I  have said, the real contention 
in  the case was, whether the tu g  o r the  R iv e r  
L a g a n  was to  blame. I  th in k  the p la in tiffs , being 
in  doubt as to wh ich of these vessels was in  
fau lt, acted reasonably in  jo in in g  them  both as 
defendants. I  shall therefore order the owners 
of the R iv e r  L a g a n  to  pay both sets o f costs.

Solicitors fo r the p la in tiffs , J . A .  and I I .  E .  
E a rn  f ie ld .

Solic ito rs fo r  the  owners of the R iv e r  L a g a n , 
T hom as C ooper and Co.

Solic ito rs fo r the owners of the S co rp io n , Keene, 
M a rs la n d ,  and B ry d e n .

Tuesday, Feb. 14, 1888.
(Before the B ig h t H on. S ir  James H a n s e n .)

T iie  H arrington, (a )
C o llis io n — W reck— Tham es C onse rvanc i/ A c t 1857 

(20 8f 21 V ie t. c. c x lv i i . ) ,  s. 86.
T h e  “  charges a n d  expenses ”  o f  ra is in g  iv recks  to 

w h ic h  the T ham es C onserva to rs a re  e n tit le d  
u n d e r the Tham es C onservancy A c t 1857, must, 
he reasonab le  charges a n d  expenses.

I n  e s tim a tin g  such charges a n d  expenses the  C on
serva tors  a re  e n tit le d  to take  in to  acco un t the  
in te re s t on the c a p ita l invested  i n  the p la n t  used  
i n  r a is in g  the w re ck  in  question, re p a irs  to a n d  
d e p re c ia tio n  in ,  a n d  in su ra n ce  on  p l a n t ;  h u t 
they a re  o n ly  e n tit le d  to  m ake such, charges in  
each p a r t ic u la r  case in  re la t io n  to  the a m o u n t o f  
p la n t  used th e re in , and, to  the tim e  f o r  w h ic h  i t  
is  a c tu a lly  used.

T his was an action o r ig in a lly  b rought in  the 
Queen’s Bench D iv is ion  by the Conservators of 
the B iv e r Thames against the owners o f the 
steamship H a r r in g to n  to  recover 15701. 18s. 2d., 
the balance of an account fo r  ra is ing  the wreck 
of the H a r r in g to n .

The action was subsequently transfe rred to  the 
A d m ira lty  D iv is ion, and the defendants having 
adm itted l ia b il ity  the p la in tiffs ’ c la im  was referred 
to  the reg is tra r and merchants to assess the same.

The H a r r in g to n  had been sunk in  the Thames 
on the 9th Nov. 1886, ow ing to  a collis ion w ith  
the steamship C a ro lin e , and the Thames Con
servators under the provisions of the Thames 
Conservancy A c t 1857, thereupon proceeded to 
raise the wreck. H a v ing  succeeded in  doing so, 
the vessel was sold, and realised 11241. 0s. 4d .„  
fo r wh ich sum c red it was given to  the defen
dants, thereby reducing the p la in tiffs ’ c la im  from  
26941. 18s. 6d. to  15701. 18s. 2d. O f th is  the 
reg is tra r allowed 10551.18s. 2d., fo r reasons which 
are stated in  the fo llow ing  re p o r t :

In this case the action was originally brought in the 
Court of Queen’s Bench on behalf of the Conservators of the 
River Thames against R. Gordon and Co., the owners of 
the steamship H a r r in g to n , to recover 15701. 18s. 2cl., the 
balance of an account for raising the wreck of that ship 
which had been ran into and sunk in the river Thames 
by the s.s. C a ro lin e , on the 9th Nov. 1886. The action 
was subsequently transferred to this division, and there
after the defendants admitted their liab ility , and con
sented to an order referring the claim to the registrar 
and merchants. The account for raising the wreck
(a) Reported by J. P. A spinall and B utlkr A spin all , Esqrs.,

Barristers-at-Law.
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®i“ ° “ nted to 269«. 18s. 6c!. The net proceeds of the sale 
the wreck amounted to 112«. Os. 4<i., which was 

eeeived by the p la in tiffs, leaving the balance now 
claimed of 1570J. 18s. 2 d . The defendants have objocted
0 «he account as excessive, and th a t some of the charges 
re made on an erroneous principle, namely, tha t they

0 ° » «  ^ p ro f it  on the work done, and not a mere return
1 .“ .charges and expenses”  incurred in weighing 

rajs ing  the ship, which is a ll tho p la intiffs are
«titled to claim and recover under the Thames Con- 
jY^ioy A ct 1857, sect. 86. Those words certainly create 

. chificulty. I t  is not denied by the pla intiffs that 
«ey exclude the idea of the conservancy being entitled 
o make â  profit, w h ils t the defendants contend that 
**ey.c« ly include actual payments out of pocket. I  

consider, howevor, th a t I  must view them as justify ing  
tv, 0a , instance such demands as w ill suffice to protect 

16 p la in tiffs from incurring financial loss by the ir 
Pensions in  raising a wreck. No difficu lty perhaps 

j,°n ld  arise i f  the conservancy on each occasion hired 
, 10 necessary p lant for raising a wreck, though i t  may 

. doubtful i f  such a plan would be more economical, 
other the p lant to  be hired would be equally 

fiicient. But, as a m atter of fact, the Thames Cpn- 
ervancy have provided the ir own p lant fo r raising 

"'recks, occasionally supplementing i t  by the hire of 
«gs and lighters. The main question now is what 
marges in addition to the actual expenses or payments 

TV? u6 conservators entitled to make in th is case?
, hey have adopted a fixed scale, which provides a stated 
ate of charge per diem fo r the use of each ligh te r or 
ug employed, and i t  fa lls to us to  consider whether in 
ur opinion the application of th a t scale in  th is  case 

,LlesIP0*' make the amount demanded of the owners of 
r. le H a r r in g to n  excessive. The scale was adopted in 

on the report and recommendation of the ir 
«mef engineer, but we have no evidence of the calcula
tions on which, or of the reasons for which, i t  was 
Mopted. I t  has already been said tha t tho p la in tiffs ’ 
account fo r raising this wreck amounts to 26941.18s. 6<J., 
and i t  may be divided under the following heads :
A- Expenses:

Labour paid .................................. _ -
Superintendence .................  116 17 9
H ire  of tugs, hulks, &e.
Sundries ..........................

B. Charges:
For use of p la in tiffs ’ lighters 708 10 0
Tug ........................................ 198 0 0
H iv ing dress ......................... 14 10 0
Boats ............ .

Ropes .....
Insurance

¿82694 18 6
A. Expenses paid 11901. 3s. 6d. As regards these 

expenses satisfactory evidence has been produced to 
show that they were actually incurred, and that the 
Accounts have been accurately kept in regard to them. 
I'm ’ con6«<Ieri I1g the season of the year, and the great 
a™ culty of the operations consequent on the position 
ot the wreck and the depth of water over it, do we see 
a«y reason for ¿objecting to this portion of the claim, 
except possibly to the high rate paid for the hire of the 
??»kH a m b u rg , and the length of time for which i t  was 
nired, which may be attributable to the fact that other 
wrecks more urgently needing the attention of the 
conservancy delayed or postponed operations on the 
H a r r in g to n . Possibly this additional expenso and 
others arising from the same cause might in equity 
bo charged to thoso wrecks, but I  havo not thought i t  
necossary in this case to enter upon and decide such an 
issue as that. Neithor havo I  sufficient materials for tho 
purpose. I  have therefore allowed 11901. 3s. 6d. as 
expenses paid.

B. Charges, Ac., 15041. 15s. These charges appear 
to us disproportionate to the services rendered. They 
amount to 127 per cent, of the total expenditure. 
They may bo subdivided under threo heads, viz., 
charges of 9381. 5s. for tho use of plaintiffs’ lighters, 
tug, watch boat, and diving dress, apart from any pay
ments or expenses; a charge of 4001. for the use, 
involving wear and tear of ropes, &c. ; and a charge of

£ s. d. £  S. d.
742 9 9
116 17 9
327 10 0

3 6 0 1190 3 6

708 10 0
198 0 0
14 10 0
17 5 0

938 5 0
400 0 0
166 10 0 1504 15 0

1661. 10s. for insurance. First, as regards the 9381. 5s. 
On examining the scale we observe that for the use of 
lighter No. 4, which is twenty years old, and of the 
value as estimated by the superintendent of 10001., 21. 
per diem is charged, which would amount to 7301. per 
annum, or 73 per cent, per annum on her value. In the 
case of lighter No. 8, also valued at 10001., 41. per diem 
is charged, equal to 14601. per annum, or nearly 150 
per cent, on her value. For the use of lighters 9 and 10, 
three years old, and which are said to have oost when 
now 60001. eaoh, 101. per diem for each is charged, equal 
to rather more than 60 per cent, per annum. We have 
not the means of testing in this way all the rates 
charged in the scale, but looking at the scale as a whole, 
we find that the authorised charge for the use of the 
lighters, tug, and diving dress therein set forth amounts 
to 491. 10s. per day, or close upon 18,0001. per annum. 
In  the engineer’s report of Dec. 1883, the value of the 
craft and machinery afloat for the purpose of raising 
wrecks belonging to the conservancy was estimated at 
27,0001. We do not know exactly what was included 
in that estimate, but we are satisfied that 24,000!. would 
be a fu ll value for the tug, lighters, and diving dress 
set out in the scale, and consequently the authorised 
charges for their use, i f  they were used daily for twelve 
months, would bo equivalent to 75 per cent, on that 
value. Such a scale we consider has all the appearance 
of being excessive. I t  has already been stated that 
the H a r r in g to n  was sunk on the 9th Nov. 1886. The 
conservancy took charge of the wreck forthwith, but 
being engaged in raising another wreck, the M in e rv a ,  
did not take any active steps towards lifting  the 
H a r r in g to n  un til the 5th Dec., and the first attempt to 
l i f t  her was made on the 15th Dec., when she was raised 
and removed to Northfleet, a distance of about two 
miles. On the 18th she was further lifted, and moved a 
few feet into shallower water. On the 31st she was again 
lifted, and moved about fifty  feet, but supped back into 
deeper water. On the 11th Jan. 1887 the wreck was 
again moved, but again slipped back. On the 21st she 
was put into a more upright position. On the 26th she 
was moved a litt le  into shallow water; and on the 31st 
she was again and for the last time moved into less 
water. During this time the superintendent was 
repeatedly called to several other wrecks in the river 
besides the M in e rv a , viz., the S u lta n , the W idgeon, the 
W estern, tho M a rth a , the T ra d e r , the F o r tu n a tu s ;  and 
i t  was admitted that after the H a r r in g to n  had been 
placed on the bank at Northfleet, on Dec. 15, further 
operations upon her were considerably delayed by the 
operations in connection w ith the other wrecks named, 
as well as by the necessity for waiting for suitable 
tides. After taking all these circumstances into con
sideration, and also that subsequently to the 31st Jan. 
the conservancy had to watch the wreck until i t  was 
sold, for which about 501. is charged, we have come to 
the conclusion that tho charge of 938i. 5s., which has 
been made for the mere use of such portions of the 
plant as were employed in raising and watching the 
H a r r in g to n ,  in addition to all expenses incurred, is 
excessive, and without pretending to f ir  an alternative 
rate for each lighter or boat used, wc think that the 
above charge should be reduced to 650!. I  have there
fore disallowed 285!. 5s. under this head, a disallowance 
which includes an admitted error or overcharge of 81. 
for the use of lighters Nos. 1 and 2. As regards the 
charge for ropes, &c., of 4001,, i t  now appears by a 
statement very recently supplied and subsequent to the 
reference, that i t  is made up as follows :
Ropes, &c., said to have been used up and £  s. d .

destroyed ..................................................  124 1 7
Use and loss of tools .....................................  5 o 0
20 per cent, on value of wire ropos, chains, 

and appliances used in  lifting  tho wreck ... 270 18 5

„ , . , , . ¿C-400 0 0
The first of theso throe items requires to be reduced 

to 1011. 15s., as we find that the wire rope charged at 
571. 6s. 8d. by mistake for 42!. 6s. 8ci. could bo obtained 
new for 35!. W ith  regard to the third item, the cost of 
new wire rope and their fittings is stated at 1160!., 
and on that sum tho charge of 20 per cent, is calculated, 
but wo find that such ropes, &c., could bo obtained for 
9501. instead of 11601., and inasmuch as tho first cost of 
one of those iron ropes is included in the first item, the 
20 per cent, should be calculated on 915!. only, equal to
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i w ™ ° \ t ^ rem^ nder of the articles, consistine of 
Î l ™ eï ta c k le s  Ac., estimated at 4761., beine- ô f a 
more durable nature, we consider 10 per cent instead
50Î20fn V 6nt+%n atmple allowanoe for the ir use or sayIUÆææs s«r ■ — " r«“f

A â \
Percentages for use of other articles as above 233 0  0

[A dm.

Being a reduction of 601. 5 ^ ^  *  t0tal ^ 339 15 0 
;='A'Si,reffa'rd? tlle insarance charge of 1661 10s which

‘V w t «  0°i?10 within tlle meaning of the words 
vessel -  whfnh e35peils<??, of weighing and raising the
sect” 86 of t ?  T hne th?, PIamtlffs can recover under sect 8b of the Thames Conservancy Act 1857 and wo
fa S y ’ c“ ve?Teri * ? *  the -mounts7 otherwise’ affowld

ib3 3 s r  r  ? A ’- - ' . ’a  
i t s  ass 131, x lx H  
E.rB ¥  1 ™ <>‘“s  “ «f t  ‘f i s

S-X“ t i s t  - iS  a*
The scale upon which the p la in tiffs  based th e ir 

j J - 7- b “ ™ ,”

report.P km tlffS  n ° W moved to vaiT  the above

is a s to lb w e f:the ThameS Consei'vancy A c t 1857

stmndeend “ dthe !*£ ?  f t  f c f  or
servators, and they ¿re hereL ™  ^  ^  tho oon-
master of such vessel shall refuse or nevW t ?a3e 
and raise the same, after notice in w r i t in g  * ■*? w®1ffh 
so to do, and within the time to be men«™?!1”  
notice to cause any such vessel to ho ° d i ! " , sucli  
raised, or i f  i t  shall be found ? m 3 t -  ^ ei®:hed and 
and raise the same (of which impracticabmtv^V W61gh 
servators shall be the sole judges) to ¿ause t i  ? e COn; 
to be blown up or otherwise destroyed so as to i l S  
river therefrom ; and in case such vesse ° s?aH ‘ be 
weighed and raised, to cause the same and the fnrnit “  
tackle and apparel thereof or
respectively, and also all or any nart 7nfP̂ v!L ther®of 
wares, merchandise, chattels, and effects! w h icfm ay 
be found on board the same, to be sold by pubhc 
auction or otherwise, and by and out of the proceeds of 
such sale to pay the charges and expenses of weighing 
and raising such vessel or the blowing up or otherwis! 
destroying the same and clearing the said river there 
from, and also the charges and expences of such sale 
rendering any overplus to the owner or other person 
who by law shall be entitled to the same; and in case 
the proceeds of such sale shall be insufficient to defrav 
the charges and expenses of weighing and raising such 
vessel, or of the blowing up or otherwise destroying the 
same, and clearing the river thereof, the deficiency 
shall be paid to the conservators by the master or owner 
of such vessel upon demand, and in default of payment 
may be recovered in the same manner as any penalty 
imposed by this Act is directed to be recovered.

S ir Walter Phillimore and Bankes fo r the 
p la in tiffs .— The reg is tra r was w rong in  reducing 
the p la in tiffs  claim. Under the A c t of P arlia 
ment ('20 &  21 Y ic t. c. cx lv ii.) t lic  p la in tiffs  arc 
en titled  to  recover the “  charges and expenses ”  
o f ra is ing  wrecks. The present c la im  is based 
upon a scale fixed by the conservators, and there
fore the re g is tra r was bound to  accept the scale. 
Quite apart from  the claim  being based upon a

scale fixed by the conservators, the charges 
a™, expenses are in  themselves reasonable. In  
addition to  out-of-pocket expenses incu rred  in  
ra is ing  any p a rticu la r wreck, the conservators 
are en titled  to c la im  in  respect o f insurance on 
plant, depreciation fund, and in te rest upon the 
cap ita l invested in  the plant.

B a rn e s  and H o lm a n ,  fo r the defendants, contra,. 
— The reg is tra r was not bound by the scale of 
charges fixed by the conservators. The p la in tiffs  
are on ly en titled  to  recover such charges and 
expenses as are reasonable. Tho reg is tra r has 
r ig h t ly  come to the conclusion th a t th e ir  claim  
includes charges w h ich  were, not reasonable, and 
the cou rt should uphold h im  in  th a t f in d in g :

The C lyd e , Swa. 23.

Feb. 14.— S ir James H annen.— T his is a c la im  
by the Thames Conservators against the owners 
of a wreck fo r  the cost of ra is ing  her. The cla im  
is pre fe rred under the provisions of the Thames 
Conservancy A c t  1857, sect. 86, by w h ich the 
conservators are not only authorised, bu t required 
to  raise wrecks, and to defray the charges and 
expenses thereof. The question is in  w hat way 
these charges and expenses are to  be estimated. 
I t  is clear th a t the commissioners may, i f  they 
though t f it, employ other persons to raise a wreck, 
and i f  they do so the charges and expenses they 
would have paid fo r  ra is ing  the wreck or ge tting  
i t  out o f the way would be recoverable against 
the owners, i f  the proceeds o f the wreck were not 
sufficient to  defray such expenses. B u t the 
conservators having the d u ty  of r id d in g  the r iv e r 
of obstruction by wrecks have not adopted 
the plan o f em ploying other persons. They have 
provided themselves w ith  very expensive and no 
doubt_ very efficient apparatus of various kinds 
fo r ra is ing  and ge ttin g  r id  of wrecks, and they 
by so doing have destroyed, as i t  were, the m arket, 
i f  there were a m arket, fo r  such apparatus 
belonging ' to other people. They say, and say 
r ig h t ly ,  th a t the in terest paid on the cap ita l 
invested in  p ro v id ing  th is  apparatns is to  be 
taken in to  account in  estim ating th e ir  expenses 
and charges in  ra is ing  a pa rticu la r vessel. They 
fu rth e r r ig h t ly  say tha t the cost of repairs to 
tha t apparatus m ust be taken in to  accoun t; tha t 
a depreciation fund  m ust be p ro v id ed ; and that 
the insurance of th e ir  apparatus against the 
risks lik e ly  to  arise in  doing th e ir  w o rk  m ust be 
provided for. A s to the insurance fund, they have 
charged at the rate of 3s. on the tonnage of the 
wrecks. The reg is tra r has rejected tha t mode of 
computation, and I  th in k  r ig h t ly  done so, fo r th is  
reason: There is rea lly  no true  re la tion  between 
the tonnage of the wreck and the value of the 
p lan t engaged in  ra is ing  it .  The danger to the 
p lan t depends upon an in fin ite  varie ty  o f c ircum 
stances w ho lly  independent of the tonnage o f the 
wreck. F o r instance, no r is k  may be ru n  in  the 
case of a very large vessel, and a great r is k  may 
be ru n  in  the case of a very sm all one. I  th in k , 
therefore, the reg is tra r has qu ite  r ig h t ly  rejected 
tha t method of computation. 1 am o f opinion 
tha t the item  of insurance should bo included in  
the charge w hich is made fo r the use of the 
pa rticu la r apparatus. W ith  regard to  th a t charge 
the reg is tra r says th a t the amount which he has 
allowed has been estimated upon the assumption 
tha t i t  includes the cost of insurance. The 
re g is tra r says, and I  have road the evidence



MARITIME LAW  CASES. 285

A dm .] T he Patroclus. [A dm .

^h io h  en tire ly  bears out his statement, th a t no 
definite p rinc ip le  upon which the charge fo r the 
use of th is  apparatus is based was la id  before 
him. Some sort of excuse was p u t fo rw ard  fo r 
this, in  th a t the engineer of the conservators was 
away, and therefore was not available as a 
witness. A n  a ttem pt was made in  the argum ent 
before me to supply what had been om itted  in  
fhe in q u iry  before the reg is tra r and the published 
accounts of three years, w h ich  had apparently 
uot^ been used fo r th a t purpose before the 
reg istrar, were presented to  me. One only had 
been touched upon. The other two had only 
been b rought in , as i t  were accidentally. They 
were brought before me fo r the purpose of 
showing tha t d u rin g  these three years the cost 
° f  ra is ing  wrecks had exceeded the amounts 
which had been recovered from  the owners of the 
wrecks fo r ra is ing  them. B u t tha t, in  addition

the fact th a t i t  was on ly brought before me 
and not before the reg is trar, is w ho lly  insuffic ient 
to enable me to  say th a t these rates have been 
fixed upon a solid and reasonable basis. Three 
years is not enough fo r the purpose. That is 
s trong ly illu s tra te d  by the fact th a t one of these 
expensive ligh te rs  had been in  existence over 
tw enty years. There has been no necessity to 
renew th a t vessel in  tw en ty  years. I t  may be, as 
regards the others, th a t there m ay be no necessity 
to renew them  fo r tw en ty  years. The proper 
estimate would have to  bo made upon a con
sideration of the operations over a much more 
extended period than three years. Therefore i t  
s t il l remains as before the reg is tra r tha t there 
bas been no statement of the princip les upon 
which the several rates now charged have been 
a rrived  at. I t  is to be observed tha t th is  is rea lly  
a most onerous charge upon the owners of wrecks. 
Of course i t  is con tra ry to m y du ty  to  make any 
adverse remarks upon th a t w h ich has been done 
by the Legislature, bu t I  may fa ir ly  po in t out 
Ihe consequences, i t  is a very  onerous charge 
indeed when a man has lost his property  by the 
negligence of another, tha t ho should be obliged 
to  bear the whole expense of ge ttin g  r id  of the 
wreck, which would cause damage to  shipowners 
generally. I  m ust no t make th a t burden greater 
than i t  na tu ra lly  is. 1 th in k  i t  would be most 
u n fa ir th a t I  should send th is  case back to be 
reconsidered upon the suggestion tha t the con
servators m ig h t have made out a bette r case i f  
th e ir  engineer had been there. I  do not feel 
disposed to send i t  back to enable the conserva
tors to  amend th e ir  case, and I  proceed therefore 
to  consider whether on the evidence before them 
the reg is tra r and merchants were r ig h t. Tt is to 
be remembered tha t th is  is a tr ib u n a l of experts 
tho rough ly  acquainted w ith  such matters.

H a v ing  regard to  a ll the circumstances I  th in k  
these rates are excessive. I  do not th in k  tha t 
the reg is tra r and merchants have proceeded upon 
any w rong princip le , and, as to  the amount allowed,
I  am not able to  say tha t th a t which they have 
deducted is excessive. On the con tra ry  i t  seems 
to  me th a t a very considerable and handsome sum 
has been allowed, and I  see no reason fo r a lte ring  
th e ir  decision. 1 have already in tim ated  and 
repeat th a t the conservators are en titled  to make 
fa ir  and reasonable charges under the several 
heads I  have mentioned, viz., in te rest on capita l 
invested, o rd inary  repairs, depreciation fund, and 
insurance. B u t these are to  be considered in I

| re la tion  to  each pa rticu la r case. F o r instance, 
i f  ve ry  expensive apparatus is used, ye t i f  the 
w ork  could have been done w ith  less expensive 
apparatus, then the charges shorild be based on 
the less expensive rate. In  th is  pa rticu la r case 
the apparatus was taken away fo r a tim e and 
used fo r the purpose of ra is ing  other wrecks 
which occasioned a delay in  ra is ing  th is  wreck. 
That was r ig h t ly  taken in to  account _ by the 
reg is tra r and merchants in d im in ish ing  the 
amount which has been charged. I  should fu rth e r 
observe tha t the losses which may arise to  the 
conservators by not being able to  obtain payment 
from  the owners of some wrecks is not to  be 
taken in to  account, because i f  i t  were the effect 
would be th a t the owner of a pa rticu la r wreck 
would not pay m erely fo r the ra is ing  of his own 
vessel, bu t would also pay in  p a rt fo r the ra is ing 
of other vessels. On the whole I  come to  the 
conclusion tha t there is no ground fo r d is tu rb ing  
the reg is trar's  report, and I  therefore affirm  it .  
There "remains the question of costs. I t  was 
argued before me th a t in  th is  cou rt there was 
some ru le  of p roportion  w h ich determ ined the 
question of costs. The reg is tra r has directed 
th a t each p a rty  should bear his own costs. 1 do 
not th in k  there is any ru le  on the subject. The 
question is one of discretion. I  was anxious to 
know on what p rinc ip le  the reg is tra r proceeded 
in  th is  case, and he has w ith  great candour to ld  
me th a t on reconsideration he does no t th in k  
each p a rty  should bear th e ir  own costs. He says 
so substantia l a sum was recovered by the con
servators th a t he does not th in k , i f  the m atter 
were again before him , he would come to  the 
conclusion he did. I  a t once act on his present 
view, and I  th in k  the report m ust be varied to 
th is  extent, th a t the defendants pay the costs of 
the conservators. Bach p a rty  should, I  th in k , 
pay the costs of the argum ent before me.

Solicitors fo r the p la in tiffs , E lm s lie ,  F o rs y th ,  
and E lm s lie .

Solicitors fo r the defendants, D o w n in g  and 
H o lm a n .

M o n d a y , Feh. 20,1888.
(Before S ir J ames H annen, assisted by T r in ity  

M asters.)
T he P ateoclus. (a)

C o llis io n — O ve rta k in g  s h ip —F la re -u p  l ig h t— B in 
na c le  l ig h t— R e g u la tio n s  f o r  P re v e n tin g  C o l l i 
s ions a t Sea, a r t .  11.

A lth o u g h  the e x h ib it io n  o f  a n  o rd in a ry  b in n a c le  
l ig h t  m a y  in  some c ircum stances be a  com p liance  
w ith  a r t .  11 o f  the R e g u la tio n s  f o r  P re v e n tin g  
C o llis io n s  a t  Sea, such a  lig h t ,  o w in g  to its  pecu
l i a r  co n s tru c tio n  a n d  fo r m ,  is  n o t c a lcu la te d  to 
g ive  the le a rn in g  re q u ire d  by the a r tic le , a n d  
ou gh t no t to  be used f o r  the purpose.

T his was a collis ion action i n  re m  in s titu ted  by 
the owners of the sa iling  ship C ro m a rty s h ire , 
against the owners of the steamship P a tro c lu s , to  
recover damages fo r a collis ion between the two 
vessels.

The collis ion occurred at about 11 p.m. on the 
14th Jan. The defendants counter-claimed.

The facts alleged by the p la in tiffs  were as fo l
ia) Reported by J. P. A spinai.l and Butlek Astinall, Esqrs., 

Barristers-at-Law.
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lows : S ho rtly  before 11 p.m. on the 14th Jan the 
C ro m a rty s h ire , a fu ll-r ig g e d  ship o f 1461 tons re- 
g is ter, was about ten m iles N .W . by N  4 N  of

¡sirs* s&xssxi srtsas
C ro m a rty s h ire  observed the masthead l ig h t  of the

« 2  a ft6 r th  ° /e d iig h tc a m e ^ n to v ie w ?  There- 
pon those on the C ro m a rty s h ire  exh ib ited the

s H o f  l n 8 mt0 T  tlw  W » n d  continued to  do 
exh ib ifinn ?  t\Utes; . " :hen’ no tw iths tand ing  the 
exh ib ition  o f th is  lig h t  and loud ha ilim ? the

S e  b S ’ n fShead f  neepi? S 0Ut of the w a y /w ith  
o u trf ir^ SJ 3f her starboard bow s truck  the po rt

S d S b l e ’  and d id  h6V COn-
lowshe ^ tSi f 11vSr dby, i he defendants were as fo l-
p Z r n r h ! ^  tly> beiof® n ,P m - on the 14th Jan. the 
^ f o e t u s ,  a steamship of 1386 tons register, was,
w h ils t on a voyage from  London to  L iverpool, off 
“ ® , and s E nd, heading N .E ., and m aking  about 
J  kn°ts  an hour. In  these circumstances those 

on board the P a tro c lu s  saw w ith in  a ship’s length 
and about ha lf a po in t on th e ir  starboard bow, a 

r iS lig h t, w h ich  had not been previously 
visible, suddenly appear. I t  was then seen tha t 
i t  was a lig h t  being shown from  the stern of a 
ship (which proved to  be the C ro m a rty s h ire )  w ith  
no other lig h ts  visible. A ltho ug h  the helm of 
the P a tro c lu s  was in s ta n tly  hard-a-starboarded 
and her engines p u t fu l l  speed astern, she w it l i  
he r starboard bow and stem s tru ck  the po rt 
quarte r of the C ro m a rty s h ire . 1
, th °  co llis ion experiments were tr ie d  to
test the efficiency of the binnacle lig h t, fo r  the 
purpose o f showing i t  to be a lig h t  capable of 
g iv in g  the w arn ing  required by art. I I  of the 
Regulations fo r  P reventing  Collisions a t Sea.
I  o r th is  purpose the lig h t was taken out to sea 
?“ a ,tu S afnd he:d towards the land, when i t  was 
found th a t the lig h t  was vis ib le  at a distance of 
three-quarters o f a mile. On the pa rt of the de
fendants i t  was alleged tha t, to make the lig h t 
b u rn  b r ig h tly  in  th a t position, i t  would be neces
sary to  keep the glass open in  order to adm it 
more a ir, and tha t the effect of keeping i t  closed 
was to  cause the glass to  become covered w ith  
smoke.

The defendants charged the p la in tiffs  w ith  
breach o f a rt. 11 of the Regulations fo r  P revent
in g  Collisions a t Sea, which is as follows :

A  ship which is being overtaken by another shall show 
irom her stern to such last-mentioned ship a white lio-ht 
or a flare-up light.

S a i l ,  Q.C. (w ith  h im  A b e l T h om a s) fo r  the 
p la in tiffs .— The P a tro c lu s  is to blame fo r a bad 
look-out and fa ilu re  to  keep ou t of the way of 
the C ro m a rty s h ire . The C ro m a rty s h ire  d is
charged her d u ty  by keeping her course and 
showmg a w h ite  lig h t, as requ ired by a rt. 11. 
th a t  a rtic le  does not prescribe any p a rticu la r 
lig h t, and the a rtic le  is complied w ith  i f  the l ig h t  

sufficient fo r  the purpose.

J  P - -A s p in a ll (w ith  h im  S ir  W a lte r  P h il l im o re )  
i ° V ‘ le detendants-— 4'he exh ib ition  o f a binnacle 
l ig h t  is not a compliance w ith  art. 11. Such a

[A dm .

l ig h t is not suitable fo r  the purpose o f w arn ing  
an ove rtak ing  vessel. Moreover, the lig h t  was 
not exh ib ited to the P a tro c lu s  u n t il the last 
moment.

S ir J ames H annen .— I  agree w ith  M r. H a ll’s 
contention th a t a rt. 11 of the Regulations does 
not prescribe th a t any p a rticu la r l ig h t  is  to  be 
shown by the overtaken to the ove rtak ing  vessel. 
I t  on ly  requires th a t the vessel w h ich is being 
overtaken shall show from  her s tern to  the 
o ve rta k in g  vessel a w h ite  lig h t  o r flare-up lig h t. 
O f course i t  is obvious tha t, though the ru le  does 
not define w hat sort of a lig h t  i t  is to bo, i t  m ust 
be a suffic ient l ig h t  fo r  the purpose fo r w'hich the 
ru le  was made, viz., to  serve as a guide to  the 
ove rtak ing  vessel of the position o f the overtaken 
vessel. W ith  regard to the lig h t  in  th is  par
t ic u la r case I  have already in tim a ted  th a t the 
la n te rn  is one which is capable o f being made to 
g ive a l ig h t  wh ich I  should im agine would be 
sufficient, i f  a ll the circumstances favourab ly 
concurred. B u t I  may say tha t the T r in ity  
B re th ren  are very  decidedly o f opin ion tha t th is 
is not a proper l ig h t  fo r the purpose, and tha t 
opin ion commends its e lf to  m y judgm ent. In  
the f irs t  place, i t  is a l ig h t  made fo r a to ta lly  
d iffe rent purpose. I t  is expressly made fo r the 
purpose of th ro w in g  the lig h t down, and no t fo r 
th ro w in g  i t  fo rw ard , wh ich is the object fo r  
wh ich i t  would be used in  com plying w ith  a rt. 11. 
In  add ition  to  th a t i t  is made to  hang up in  a 
p a rtic u la r way, and is not made to  be held in  the 
hand except fo r  the purpose of being carried to 
the place where i t  is used. I f  anybody takes 
i t  in  his hand he w i l l  feel th a t the na tu ra l 
tendency o f the lam p is to  th row  its e lf forw ard 
and downwards. The w eight is fo rw ard  and the 
tendency therefore would be fo r i t ,  when in  the 
hands o f anyone not a live to  the necessity of 
guard ing  against th a t tendency, to  po in t down
wards instead o f upwards. I f  so, i t  m ay very  
w e ll be th a t the lig h t  m ig h t not be seen at a ll 
except fo r a few yards distance. I f ,  on the other 
hand, i t  is held upwards so as to make the lig h t 
show, then there is a tendency fo r  the chim ney to 
be out of th e ;perpendicular, and the glass to  get 
smoked. I t  is also to  be remembered tha t at 
best the scope of lig h t  is very small.

In  th is  case I  have to s ta rt w ith  the very 
decided opinion o f the T r in ity  B reth ren tha t 
th is  is no t a proper lam p fo r the purpose, 
a lthough I  am inclined to th in k  tha t under 
favourab le . circumstances i t  m igh t be capable of 
bu rn ing  b r ig h tly . I  have to  consider whether 
on the present occasion i t  was a sufficient lig h t  
to  g ive the w arn ing  required o f it .  On the 
p a rt of the C ro m a rty s h ire  i t  is said th a t 
the p la in tiffs  were exh ib iting  th is  l ig h t  fo r 
as long as ten m inutes. On the pa rt“  of the 
P a tro c lu s  i t  is said th a t th is  lig h t, such as i t  was 
was not seen u n t il ju s t before the collis ion I  
have to decide whether th a t was due to a bad 
look-out, o r by reason of its  not being shown 
sooner and being a bad lig h t. In  m y opinion 
the defendants evidence has no t been shaken 
under cross-examination. I t  is not in  dispute 
th a t the lig h t  of a steamer was seen on the 
starboard bow o f the P a tro c lu s , and th a t she 
acted to r  th a t steamer by p o rtin g  her helm. I t  
appears th a t the C ro m a rty s h ire  w ould be in  about 
the same line  as th a t steamer. That being so,
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why should not the lig h t of the C ro m a rty s h ire , i f  
i t  were being shown, have been seen by those who 
were p la in ly  a live to th e ir  duties on the P a tro c lu s  P 
I t  is suggested th a t the a tten tion  of those on the 
B a tro c lt is  was engaged in  watch ing th is  steamer ; 
hut, on the evidence, I  am of op in ion th a t there is 
no th ing to  show th a t the look-out^ on the 
P a tro c lu s  was no t sufficient. M r. A spina ll, on 
behalf o f the defendants, has contended th a t th is  
lig h t was on ly shown at a very  la te stage in  the 
proceedings. There is the evidence of the 
apprentice from  the C ro m a rty s h ire , who says tha t 
a fte r seeing a ll three lig h ts  of the P a tro c lu s  the 
mate got the lig h t  from  the binnacle. I t  seems to 
me in  the highest degree probable th a t i f  was not 
u n t il the three lig h ts  came in to  view  th a t those 
°n the C ro m a rty s h ire  awoke to  a sense of danger, 
and i t  was then th a t the mate took up the firs t 
lig h t w h ich he could lay his hands upon, which 
was the binnacle lig h t. I  am strengthened in  th is  
conclusion by the fac t th a t there was a proper 
globe lam p hang ing up in  the companion, and yet 
the man, instead of going fo r it ,  im m ediate ly 
seized th is  binnacle lamp, w h ich i t  would be 
obvious to  anyone would not have been such a 
good lam p as the globe lantern . I  th in k  tha t 
fact therefore indicates h u rry  and confusion on the 
Part of those on the C ro m a rty s h ire . I  come to 
the conclusion th a t th is  l ig h t  was on ly exhib ited 
at the last moment, and tha t i t  was seen by those 
on hoard the P a tro c lu s  as soon as i t  could be. 
I  also find  tha t as regards the lig h t,  i t  was in 
efficient, and tha t i f  i t  should be sufficient as a 
•stern l ig h t  i t  w ould on ly be so by accident. I  
therefore hold the C ro m a rty s h ire  alone to  blame.

Solicitors fo r the p la in tiffs , Tngledew , In ce , and 
P a ck  e ll, Cardiff.

So lic itors fo r the defendant;, T h o rn e ly  and 
C am eron, L iverpool.

LIVERPOOL ASSIZES.

W ednesday, M a y  9, 1888.
(Before Charles, J.)

T he Sa il in g  Ship  A llerton Company L im ited  
v. F a l k , (u)

C h a r te r -p a r ty — E xcepted  p e r i ls — L a y  da ys— 
D e m u rra g e .

W here i t  w as agreed by c h a r te r -p a r ty  th a t the  
ch a rte re r sh o u ld  n o t be lia b le  f o r  d e la y  in  lo a d in g  
caused by neaps a n d  stoppage o f  n a v ig a t io n  a n d  
the la y  days w ere exceeded i n  consequence o f  the 
lig h te rs  w h ic h  toere b r in g in g  the cargo  (one o f  
sa lt)  do w n  the r iv e rs  W eaver a n d  M ersey to 
B irk e n h e a d , the p la ce  o f  lo a d in g , be ing de layed  
by neaps o f  exce p tiona l lowness a t the ju n c t io n  
o f  the M ersey a n d  W eaver, a n d  i t  ivas  p ro ve d  
th a t i t  is  the in v a r ia b le  p ra c t ic e  f o r  a l l  s a lt 
in te n d e d  f o r  fo r e ig n  e x p o rta tio n  to be b ro u g h t to 
B irk e n h e a d  f r o m  the W eaver by w a te r  ;  th a t  
there a re  no storehouses f o r  s a lt  a t  B irk e n h e a d  ;  
a n d  th a t i t  is  never kep t the re  to a w a it  the 
a r r iv a l  o f  vessels, the  c h a rte re r ivas  h e ld  to  be 
re lie ve d  f r o m  l ia b i l i t y  u n d e r the above exceptions, 
u p o n  the g ro u n d  th a t they m u s t be ta ke n  to  a p p ly  
to b r in g in g  the cargo to B irk e n h e a d  f o r  lo a d in g  
purposes.

(a) Reported by J. P. A spinall and Butlkb  A spinall, Esqre.,
Barnsters-at-Law.

G rant v. Coverdale (51 L .  T . H ep. N . S . 4 /2 ;
L .  H ep. 9 A p p . Gets. 470 ; 5 A sp . M a r .  L a to  Cas.
353) d is tin g u is h e d .

T his was an action by the S a iling  Ship A lle rto n  
Company L im ite d  against H . E. F a lk  to  recover 
tw o days’ demurrage o f the ship A lle rto n , 
am ounting to  671. 12s. B y  a charter-party, dated 
the 18th Jan. 1888, i t  was agreed between the 
p la in tiffs , the owners of the A lle r to n ,  and F a lk  th a t 
F a lk  should load the A lle r to n  at B irkenhead w ith  
a fu l l  and complete cargo of salt in  ten w o rk ing  
days, o r pay demurrage fo r  each day beyond the 
said ten w o rk ing  day’s at the ra te  of 4/7. per ton, 
the defendant not to lie liable fo r delay in  loading 
caused by the act of God, fogs, neaps, fou l 
weather, stoppage of navigation, and a ll and every 
other dangers and accidents of the sea, rive rs, 
and navigation. The defendant detained the ship 
tw o days beyond the ten w ork ing  days, bu t pleaded 
th a t the delay was caused by perils excepted in  
the charter-party— viz., neaps and stoppage of 
navigation. The case was tr ie d  at the  L iverpool 
Assizes by Charles, J. w ith o u t a ju ry , when, in  
addition to the above, the fo llow ing  facts were 
proved : A l l  salt shipped a t L ive rpoo l o r B irke n 
head fo r exportation comes e ither from  W insfo rd  
or N o rth w ic li. The salt in  question came from  
W insford , which is s itua ted on the r iv e r  Weaver, 
which is a branch of the Mersey. The salt was 
stored at the defendant’s storehouses a t W insford . 
There are no storehouses fo r  salt e t Birkenhead, 
and salt is never kept there to aw ait the a rr iv a l 
of vessels. I t  is the invariable practice fo r salt 
shipped at B irkenhead o r L ive rpoo l to be brought 
down the Weaver and Mersey in  ligh te rs . B irke n 
head is connected w ith  W ins fo rd  by ra il, bu t the 
rate fo r salt is p ro h ib ito ry  from  a m ercantile 
po in t of view. In  consequence of neaps of excep
tion a l lowness a t the junc tion  of the Weaver w ith  
the Mersey, one or more o f the ligh te rs  was pre
vented b rin g in g  the salt down in  suffic ient tim e 
to complete the loading in  ten days.

I le n n  C o llin s , Q.C. and B ic k fo rd  fo r  the p la in 
tiffs .

F re n ch , Q.C. and Joseph W a lto n  fo r the defen
dant.

C u r. adv. m ilt .

M a y  9.— Charles, J.— In  th is  case the owners 
of thé sa iling  ship A lle r to n  seek to  recover from  
the defendant a sum of 671. 12s. in  respect of 
tw o days’ detention o f the ship A lle r to n ,  a t 4d. 
per ton per day. I t  is not disputed th a t the 
vessel in  question was detained tw o days over 
and above the tim e  d u rin g  which she ought to  
have loaded her cargo. Therefore, i f  i t  were not 
fo r an exception in  the cha rte r-pa rty  re lied upon 
by the defendant, the p la in tiffs  w ou ld  c learly  be 
en titled  to  recover th is  sum of 671. 12s. The 
defendant, however, contends th a t th is  exception 
covers the case, bu t before dealing w ith  i t  I  w i l l  
very sho rtly  state w hat the facts are. The vessel 
commenced loading on the 11th Feb., and ought 
to  have finished on the 22nd, but, as a m atter of 
fact, d id  not do so t i l l  the 24th. The reason of 
the delay was th is  : D u r in g  the period of loading 
there were exceptionally low neap tides, the 
resu lt of which was to  delay one o r more of the 
flats in  which the cargo, w h ich was one of salt, 
was being b rought down to  B irkenhead, where 
the vessel lay, from  W insford , in  Cheshire, where 
the salt was stored, and so prevent at least one
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of the flats reaching B irkenhead in  tim e to  load 
W 1’ be4°re the 22nd F e h ■ Now  the salt, as I  

stored hY  the defendant at 
W insford , and Ins contention is tha t the excen-
t h T f lT ’ t0  0adlnf  ln  the charte r-party  covered 
the fla t s voyage from  W insfo rd  down the r iv e r

Wm from ndnm t°  the and 80 exonerated
Z i ^ r Sr bl1^  Now, the m ateria l 
aZLp® j  Z  the charte r-party  are these: I t  is
“  the s h i^ Wj f en tbS ° T ers and M r - F a lk  tha t the ship shall proceed to such dock and crane
ow nerl ” P°H  T  ? irkenhead as ordered by the  

anr) T B,rkeld lead ™ s selected by the owners 
the n s . l  1th  a fi er benl"  made ready, load in
n le t l and customary manner a fu l l  and corn
s '  cargo of salt, to  be loaded in  ten w ork ing  
days or demurrage to be paid as below,”  the

r e t n X ? 8 T i eing a t l he rate o f. 4d'.P e r ton 
i®., V • rhen come these exceptions in  favour

of the shipper: “ The act of God, the Queen’s 
enemies, pirates, fire, fogs, floods, neaps, fou l 
weather, stoppage of navigation, strikes of w o rk 
men, and accidents to machinery, and a ll and 
every other dangers and accidents of the sea, 
rivers, and navigation always m u tua lly  excepted.”  
those, f  th in k , m ay be called the shipper’s 
exceptions. The shipowners’ exceptions are in 
some respects the same, and are as follows : “  The 
act of God, the Queen’s enemies, loss or damage 
Irom  fare on board, in  h u lk  or crafo, o r on shore • 
collisions ; any act, neglect, or de fau lt whatsoever 
of pilots, master, o r crew in  the navigation of the 
ship in  the o rd ina ry  course o f the voyage; and 
a ll and every the dangers and accidents of the 
seas and rive rs and of navigation of whatever 
nature o r k ind .”

The question in  these circumstances is does 
a neap tide, which in  fact d id  amount to  a 
stoppage in  navigation, a t the place where the 
r iv e r  Weaver flows in to  the Mersey— does a 
neap occurring there, and not at Birkenhead 
exonerate the defendant from  responsib ility  fo r 
delay. In  considering th a t question I  m ust look 
at the term s of the charter and the circum - 
stances o f the trade w ith  reference to wh ich the 
charter was made. The evidence is tha t the 
defendant s salt works are at W insford in  
Cheshire, and a ll the salt tha t is shipped b y ’h im  
at L iverpoo l or B irkenhead comes from  W insford 
I t  is also proved th a t a ll salt shipped by anybody 
at L ive rpoo l o r B irkenhead fo r exportation comes 
e ither from  W insfo rd  or N orthw ich , a place in  the 
neighbourhood of W insford , and is brought down 
the Weaver in to  the Mersey by ligh te rs  to 
L ive rpoo l o r Birkenhead, as the case m ay be. 
W ith o u t exception, the practice is to  b ring  the 
salt down the Weaver and the Mersey to L iv e r 
pool and B irkenhead from  the storage place on 
the Weaver. I t  is true  tha t i t  is physica lly 
possible to  b ring  the salt by tra in , bu t I  may say 
tha t to do so would be com m ercially preposterous. 
The evidence of the tra ffic  manager o f the London 
and N orth -W este rn  Railway- Company, who, by 
the. way, was a witness called on behalf of the 
p la in tiffs , is th is  : He says tha t, w h ils t i t  is qu ite 
true  th a t sa lt can be brought by tra in , i t  is one 
of the heaviest o f rough p roduc ts ; th a t over a 
m illio n  tons o f i t  are in  the year brought to 
L iverpool, and tha t the invariab le  custom is fo r 
salt to  come by rive r. He fu rth e r said— and 
th is, I  th in k , is a very m ateria l circumstance—th a t 
there is no storage place fo r salt a t Birkenhead.

f  A ssizes.

He added th a t in  the opin ion of the salt trade the 
rate by ra i l was p roh ib itive . O f course there are 
warehouses where salt could be stored, bu t there 
are no special provisions fo r s to ring  it .  The 
state of th ings, therefore, is, th a t the charter- 
p a rty  is made w ith  reference to  an a rtic le  of trade 
w hich is to be shipped at B irkenhead, and th is  
a rtic le  is by the invariable practice of the trade 
brought to B irkenhead by water. I n  these 
circumstances i t  is said tha t these exceptions are 
applicable, and th a t to read them  as app ly ing  only- 
to  neaps or stoppages of navigation in the process 
oi loading at Birkenhead would not be a reason
able construction. I t  is argued tha t, a lthough i t  
is pe rfectly  true  tha t the cha rte r-pa rty  provides 
lo r  the loading of salt s in vp lie ite r, w ith o u t saying 
salt from  W insford, from  N orthw ich , or any other 
place, yet s t ill ,  in  constru ing its  provisions, I  
m ust look to what the trade is w ith  reference to 
which i t  is made, and th a t in  th is  case i t  is a trade 
w ith  reference to the export of salt from  W insford  
by a ship loading at Birkenhead. On the other 
side, i t  is said th a t the exception m ust be construed 
as applicable on ly to events which happen du rin g  
the process of loading, and are not antecedent to  
*  a rm ’a l of the cargo at the loading place.

Reliance was placed by M r. Collins, on behalf of 
p la in tiffs , on the case of G ra n t  v. C overda le  

i ,:>l d; BeP- N . S. 472 ; L . Rep. 9 App. Cas. 470;
0 Asp. M ar. Law  Cas. 353). There the ship was to  
proceed to  Las t Bute Dock, and was to  “  load 
always afloat in  the customary manner from  the 
agents of the fre igh te rs  a fu l l  and complete cargo 
of about 1800 tons of bar o r bundle iron. .
Cargo to be supplied as fast as steamer caii 
receive. . . . T im e to  commence from  the vessel
being ready- to  load and unload, and ten days on 
demurrage over and above the said lay days at 
401. per day (except in  case of hands s tr ik in g  work, 
or frosts, o r floods, o r any other unavoidable 
accidents preven ting  the loading o r unloading) ”
1 he ship a rrived  a t the East Bute Dock and 
began to load her cargo. A  fro s t then set in, and 
made a canal w h ich communicated w ith  the dock 
impassable, so th a t the rem ainder of the cargo, 
which was ready at a w harf on the canal, could 
no t be brought in  ligh te rs to the dock. I t  
was there argued th a t those circumstances were 
w ith in  the exceptions. B u t the House of Lords 
he ld otherwise, and said th a t the exception 
“ f r o s t ”  could not be applied to  fros t which 
prevented the cargo reaching the place o f loading 
from  some other place where i t  was stored. B u t 
the difference between tha t case and th is  is, as i t  
seems to me, th a t in  dealing w ith  the facts of 
th a t case the House of Lords drew the inference 
th a t the cargo was one which m ig h t have been 
supplied from  anywhere else besides from  the 
places where in  po in t of fact i t  was stored. Lo rd  
Watson, in  g iv in g  his judgm ent, says at p. 478 :

I  he exception wh ich he (the defendant) pleads 
is an exception in  his favour, upon the ob ligation 
thus incum bent upon him , and i t  is fo r  h im  to 
show tha t i t  extends to the case w hich he now 
maintains. I  am of op in ion th a t i t  cannot be so 
extended. I  th in k  th a t in  th is  case ‘ loading ’ 
means loading in  the East B ute Dock, and I  am 
not prepared to assent to  a construction of th is  
cha rte r-pa rty  w h ich would im p ly  th a t the word 

loading ’ had as many d iffe rent meaning as there 
were merchants or m anufacturers o f iro n  a t Cardiff, 
who happened to  select d iffe rent localties in  order
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to store th e ir iro n  fo r  the purpose of shipm ent.”  
Lo rd  Selborne, at p. 477, a fte r re fe rrin g  to the 
case o f H u d s o n  v. E d e  (18 L . T. Bep. N . S. 764 : 
L-Rep. 3 Q. B. 412; 3 M ar. Law  Gas. O. S. 114),to 
which I  w i l l  allude d irec tly , sa id : “  I  understand 
tha t case as proceeding upon the same principles, 
out as conta in ing an admission of th is  d is tinction , 
tha t where there is in  a proved state of facts an 
inevitable necessity tha t something should be 
done in  order tha t there should be a loading at 
the place agreed upon, as, fo r  instance, th a t the 
goods should be b rough t down p a rt of a r iv e r 
trom  the on ly place from  which they can be 
brought, even though tha t place is a considerable 
distance off, yet i t  being p ractica lly , according to 
known m ercantile  usage, the on ly place from  
which they can be brought to  be loaded, the 
parties m ust be held to have contemplated th a t 
the goods should be loaded from  tha t place in  the 
usual manner unless there was an unavoidable 
impediment. A n d  i f  the facts had been so about 
in is  p a rticu la r w harf on the G lamorganshire 
Ganal, i f  th a t had been the on ly  possible place 
from  w hich goods could be brought to be loaded 
ut the East B ute Dock, th a t a u th o rity  m igh t 
have applied. B u t not on ly  was tha t no t the 
case, bu t in  po in t of fact cargo not on ly could be, 
hut actua lly  had been brought up by carts to the 
Last B ute Dock and p u t on board s h ip ; and I  
in fe r from  the fin d in g  of the referee th a t the 
whole m ig h t have been done by carting , though 
-1 agree tha t i t  w ou ld  have been at an expense 
which was preposterous and unreasonable i f  you 
ij'ere to  look at the in te rest of the charterer.”  
Now, L o rd  Selborne there speaks of “  inevitable 
necessity,”  and I  was very  much pressed by M r. 
Gollins as to  these words. He said tha t th is  case 
° f  G ra n t  v. C overda le  (u b i sup.) governed the 
present case unless I  could say th a t there was 
nn inevitable necessity tha t the salt should 
be brought down the rive rs Weaver and Mersey 
from  W insford. B u t, on re fe rrin g  to the whole 
passage, I  find  th a t L o rd  Selborne is contem
p la tin g  a case where p ractica lly , according to  
known m ercantile  usage, the on ly place from  
Which the cargo could be b rough t to be loaded in  
such a place as W ins fo rd  in  the present case is. 
He says, w ith  reference to  H u d s o n  v. E d e  (u b i 
s u p .) ; “  I t  being p ractica lly , according to  known 
m ercantile  usage, the only place from  w hich they 
can be brought to be loaded, the parties m ust be 
held to have contemplated th a t the goods should 
be loaded fro m  th a t place in  the usual manner 
■unless there was an unavoidable im pedim ent.”  
Now, in  th is  case i t  seems to me tha t, according 
to  known m ercantile usage, as proved by witnesses 
on both sides, the on ly place from  w hich a cargo 
of salt is b rought to  be loaded at L iverpoo l or 
B irkenhead is from  the storehouses on the r iv e r 
Weaver, and tha t being so, the case of H u d s o n  v. 
E d e  (u b i sup .) applies. In  th a t case the po rt of 
loading was Sulina. T h ir ty  run n ing  days were 
to  be allowed fo r loading and unloading, and ten 
days on demurrage over aud above the lay  days ; 
detention by ice or quarantine not to  be reckoned 
as la y ing  days. The vessel proceeded to  the po rt 
of Sulina, on the r iv e r  Danube. On the seventh 
day of the lay days, and fo r a long tim e a fte r
wards, from  Sulina up as fa r  as Galatz (a distance 
of 110 miles), from  which p o rt the g ra in  was to 
be b rough t to  be p u t on board the vessel, the r ive r 
was frozen over, and so blocked w ith  ice as to be 
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impassable fo r  lighters. A ccord ing  to the ju d g 
ment in  tha t case : “  I t  appears upon the case as 
stated th a t Galatz is the nearest place to  Sulina 
of the s to ring  places on the Danube from  which 
g ra in  is brought fo r  shipment there, and tha t 
there exists at Sulina no other storehouses or 
other places fo r keeping or s to ring  gra in , and tha t 
g ra in  is never kept a t Sulina to  await the a rr iva l 
of a vessel, except sometimes by the Greek and 
O rien ta l Steam N aviga tion  Company fo r the ir 
own steamers. In  those circumstances, we are of 
opin ion th a t th is  was a detention by ice w ith in  
the meaning of the charte r-party . The convey
ance by the r iv e r between Galatz and the ship at 
Sulina may bo considered as a p a rt of the act of 
loading, and, as there were no storehouses fo r 
g ra in  at Sulina, the case seems to be the same as 
i f  the ice lay  between the shore from  which of 
necessity the g ra in  m ust be brought and the 
vessel in  which i t  was to  be loaded, and so th a t 
the parties m ust have contemplated th a t portion  
of the r ive r as a pa rt of the waters th rough  w hich 
the cargo was to be conveyed between the shore 
and the ship, and in  w h ich  detention by ice was 
to be provided against and excepted in  the charter- 
party . I t  was well known to  persons in  the g ra in  
trade th a t g ra in  to be shipped at Sulina is brought 
down the r iv e r from  Galatz or o ther places in  
ligh te rs , and tha t such ligh te rs, on th e ir  a rr iva l 
at Sulina, are discharged d ire c tly  in to  the ship 
intended to export the g ra in  ; and th a t when there 
is ice in  the Danube between Galatz and Sulina 
the navigation in  the r iv e r by these ligh te rs  is 
often rendered im possib le ; th a t th is , therefore, 
although, as i t  happened, unknown to  the p la in t if f  
or his broker, having been w e ll known to  persons 
engaged in  the g ra in  trade between ports in  
the Lower Danube and Sulina, m ust be taken 
to have been the basis o f the contract, and 
supports the construction o f th is  exception 
in  the charte r-party  contended fo r by the defen
dant.”

Now, apply tha t case to th is  one. The vessel in  
question proceeded to  the po rt of B irkenhead to  
take in  a cargo of salt. A f te r  a certa in  num ber of 
lay  days had elapsed the r iv e r  Mersey a t its  
ju nc tio n  w ith  the r iv e r "Weaver, the r iv e r  on 
which the po rt was where the salt was stored to  
be pu t on board the vessel, was obstructed, and 
became impassable fo r ligh te rs  ow ing to  neaps of 
exceptional lowness. The facts, as they appear 
to  me in  th is  case, are th a t W ins fo rd  is one of the 
chief s toring places on the r iv e r from  w hich salt 
is b rought down fo r shipm ent a t B irkenhead; 
th a t no storehouses o r other places fo r s to ring  or 
keeping salt exist at B irkenhead; and th a t salt 
is never kept a t Birkenhead to  aw ait the a rriva l of 
a vessel. T ha t is s im p ly reading in  the  judgm ent 
in  H u d s o n  v. E d e  (u b i swp.) w ith  a view to  the 
facts of th is  case, a lte rin g  no th ing  in  the legal 
princip les upon which th a t case was decided, and 
sim ply sub s titu ting  the facts proved before me. 
U nder those circumstances, i t  seems to  me tha t 
the conveyance by these ligh te rs  down the r iv e r 
to the ship a t B irkenhead m ust be considered 
pa rt o f the act of loading, inasmuch as there was 
no storehouse fo r salt at Birkenhead, and the 
case is rea lly  the same as i f  the obstruction had 
occurred a t B irkenhead itse lf. Under these c ir 
cumstances, I  th in k  the case o f H u d s o n  v . E d e  
(u b i sup .), and no t th a t of G ra n t  v. C overda le  
(u b i sup.) governs the present case, and, fo r the

2 P
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defendant.^aV6 ^  j udSm ent »  fo r  the

I^M b o u n d , and" S i S “ 11®8’ ^  Die1einson> 
Solicitor, fo r  the defendant, T h om a s  E t ty .

m a r i t i m e  l a w  c a s e s .

L ed u c  a n d  C o. v. W a r d  a n d  o t h e r s . [C t . of A pp.

Supreme Court of Judicature.
--------♦ -------

COURT OF APPEAL

Feh- 11 a n d  13,1888.
(Before L o rd  E sher, M.R., F ry and L opes, L .JJ .) 

L educ and Co. v . W ard and others, ( a )  

APPEAL PROM THE QUEEN’S BENCH DIVISION.
A ii t  o f  la d in g  —  C o n tra c t as to  vo ya g e__P a ro l

evidence to v a ry  voyage described in  b i l l  o f  
• P fu ia t io n — Loss by excepted p e r ils  o f  the  

sea ¿ ¿ a b il i ty  o f  sh ip o w n e r.

The co n tra c t between the indo rsee o f  a  b i l l  o f  la d in g  
and, the sh ip o w n e r is  c o n ta in e d  i n  the b i l l  o f  la d in g .  

a  01U o f  la d in g  sta ted  th a t  goods w ere sh ipp ed  
•upon the steam sh ip  A ., no w  ly in g  i n  the p o r t  o f  
i  a n d  bound f o r  D ., w i th  l ib e r ty  to  c a ll  a t a n y  
p o r t  in  a n y  o rd e r a n d  to dev ia te  f o r  the purpose  
o f s a v in g  l i fe  o r  p ro p e rty , to be de live red  a t the  
p o r t  o f  D . to  o rd e r o r  assigns, p e n is  o f  the sea, 
cfc., be ing excepted.

H e ld , th a t th is  w as a  co n tra c t to c a r ry  the goods 
f r o m  F .  to D . by the o rd in a r y  sea tra c k  between 
those p laces, c a ll in g  a t a n y  p o r ts  th a t w ere sub
s ta n t ia l ly  on  the lin e  o f  th a t voyage i n  a n y  o rd e r ■ 
th a t the convey ing  goods f r o m  F .  to a  p o r t  con- 
s ia e ra b ly  o u t o f  the course between F .  a n d  B

F i7 n r P r° Ceedlri 9J 0 Bi ’ was an unauthorised 
d e v ia t io n ;  a n d  th a t sh ipo w ners  w ere lia b le  to 
indorsees o f  the b i l l  o f  la d in g  f o r  a  loss o c c u rrin g

f Z h Z & h , S m ? U r in 9 m c h  d e v ia tio n , n o tw ith s ta n d in g  the exception.

T his was an appeal by the defendants (except 
Headley) from  the judgm ent of Denman, J., at 
the t r ia l before h im  w ith ou t a ju r y  ’

was. b rough t by the indorsees of a 
b i l l  o f lad ing against shipowners fo r  non-delivery 
o f goods. The defence alleged th a t the loss oc
curred ow ing to  perils of the sea, which were 
excepted by the b i l l  o f lading. Reply, th a t the 
l0Ŝ 0CC.Ui ’,re<i, du ';m S an unauthorised deviation 

ih e  b il l o f lad ing in  question commenced as 
fo llows :

Shipped in apparent good order and condition bv 
Fruman Filiale de mgurischen Bundesbank, in  and upon 
the good steamship A u s tr ia , now lying in the port of 
Flume, and bound for Dunkirk, with liberty to call at 
any ports in any order . . .  and to deviate for 
the purpose of saving life or property 3123 bags of 
rape seed, being marked and numbered as per margin 

i® deli.vered in the like good order and condition 
at the aforesaid port of Dunkirk unto order or assigns,

The A u s t r ia ,  which was a general ship, had 
goods on board fo r  Glasgow, and went there 
before go ing to D u n k irk ; and d u rin g  th is  devia
tio n  the p la in tiffs ’ goods were lost by pe rils  of 
the sea. A t  the t r ia l evidence was given fo r the 
purpose o f showing th a t the shippers knew and 
assented to  the A u s t r ia  going to Glasgow before 
go ing to D u n k irk .

(a) Reported by A dam H . B ittlesio n , Esq., Darnster-at-Law. I

Ih e  learned judge held th a t the evidence d id  
not prove any agreement on the shippers’ pa rt 
th a t the ship should proceed v ia  Glasgow, and 
doubted whether i t  was admissible at all. He 
therefore gave judgm ent fo r  the p la in tiffs .

The defendants appealed.
G a in s fo rc l B ruce , Q.C. and L a w s o n  W a lto n  

(F in la y , Q.C. w ith  them) fo r the defendants.— 
ih e  b il l o f lad ing  is not to  be construed as i f  i t  
was a charte r-party . A  b i l l  of lad ing is not a 
contract a t a l l;  i t  is on ly a receipt fo r the goods. 
I f  i t  is a contract, i t  is not a contract as to what 
the voyage is to  be. Supposing i t  to  be the 
contract as to  the voyage, i t  in  term s gives 
lib e rty  to  call at any ports. There is no th ing 
unreasonable in  constru ing th a t to mean, no t any 
ports in  a d irec t line  between F ium e and D u n k irk , 
bu t any ports in  the course of the adventure. 
[L o rd  E s h e r , M .R. Y ou m ust go to  th is  extent 
th a t a ship from  London to L iverpoo l m ig h t go 
across the Pacific.] 1’hat would be unreasonable; 
but i t  is no t unreasonable to  provide fo r  such 
deviation as is necessary fo r the de live ry o f the 
cargo th a t the vessel has on board. I t  is 
reasonable when a man is sh ipp ing goods tha t he 
should inqu ire  w hat cargo the ship has on board, 
where i t  is bound for, and w hat the adventure is. 
I t  he puts his goods on board a general shid, he 
m ust be content to take the course of the 
adventure. I f  he desires to  make pa rticu la r 
stipu la tions as to the voyage, he can take a 
smaller ship and pu t the stipu la tions in  the 
charte r-party . The b il l of lad ing  in  th is  case is 
not a con tract th a t the goods shall be conveyed 
in  a d irect course from  F ium e to  D u n k irk . I f  
the parties to  a b i ll o f lad ing contract at a ll, they 
contract s im p ly as to the carriage of the goods,
not as to  the course of the voyage. [ L opes, L . J.__
In  The C h a rte re d  M e rc a n t ile  B a n k  o f  I n d ia  v. The  
N e th e rla n d s  I n d ia  S team  N a v ig a t io n  C om p any  
i ® eP'  ^  S. 530; 5 Asp. M ar. Law  Oas. 65; 
10 Q. B. D iv . 521) the present M aster of the Rolls 
says: “  The contract, no doubt, is a contract of 
carriage, bu t the contract has been by the con
sent of the parties reduced in to  the fo rm  of a b i l l  
o f lading, and, therefore, the whole of the con
tra c t is contained in  th a t b i l l  o f lading, and no 
term s of the contract outside of the b il l of lading, 
can be looked at.” ]  The evidence shows th a t tho 
true  contract in  th is  case between the shipper 
and ship-owner was, tha t the ship should go to 
Glasgow before go ing to  D u n k irk  ; and the b ill of 
lad ing  is not inconsistent w ith  such a contract. 
They cited

L o w ry  v. R usse ll, 8 Pickering (Amer.), 360 ;
Crooks v . A l la n ,  41 L. T. Rep. N. S. 800: 4 Asp. 

Mar. Law Gas. 216; 5 Q. B. Div. 38 •
S ew e ll v. B u rd ic k , 52 L. T. Rep. N. S. 445: 5 Asp 

Mar. Law Gas. 376 ; 10 App. Gas. 74 ;
B ra gg  v. A n d e rso n , 4 Taunt. 229 :
A sh ley  v. P r a t t ,  16 M. &  W. 471.

S ir C h a rle s  B u s s e ll, Q.C. and G o re ll B a rn e s , 
Q.C., fo r  the p la in tiffs .-—The c o rtra c t of carriage 
is contained in  th is  b i ll of lading, and i t  is to 
ca rry  from  F ium e to  D u nk irk . L ib e rty  to call at 
any po rt m ust mean ports w ith in  th a t voyage. 
Ih e  argum ent on the other side, founded upon 
th is  being a general ship, is completely answered 
by the case of D a v is  v. G a rre tt (6 B ing. 716). 
[L o rd  E s h e r , M .R.— We agree w ith  what was 
said, bu t not acted upon, by Denman, J. a t the 
t r ia l,  tha t none of the evidence fo r the defendants
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was admissible. W e th in k  th a t the b i l l  o f lad ing 
contained the term s of the contract between the 
parties, and th a t one of those term s is th a t the 
voyage was to be from  Fium e to D u n k irk  by the 
usual and o rd inary  course.] They also cited

The Delaware, 14 Wallace (Amer.), 579 ;
May v. Badcock, 4 Ohio (Amer.), 334.

F in la y , Q.C. in  reply.
L o rd  E sher, M .R.— In  th is  case the p la in tiffs  

Y ere owners of goods shipped on board the defen
dants’ s h ip ; and they b ring  an action against the 
defendants, because they say tha t they were 
Parties to a b i ll of lading, and 'pu t th e ir goods on 
board the defendants’ ship on the term s of the 
b il l o f lading, and were en titled  by those term s 

have th e ir  goods delivered to them  a t D u nk irk . 
The answer of the shipowners is, th a t the goods 
Were lost by perils of the  sea,. The answer to 
tha t is th a t the goods were not lost by any perils 
° f  the sea th a t the shipowners are en titled  to  re ly  
°n ; th a t they were lost w h ile the shipowners 
were com m itting  a breach of th e ir c o n tra c t; tha t 
they were lost in  a place to wh ich the exception 

perils of the sea d id  not a p p ly ; th a t the ship
owners are therefore liable. The case was tr ie d  
before m y bro ther Denman. I t  is clear tha t the 
p la in tiffs  were assignees of the b il l of lading, and 
the persons to whom the contracts had passed 
s tr ic t ly  w ith in  the terms of the B ills  of Lad ing  
A c t. That A c t passes the contract, and puts the 
assignee in  a be tte r position than the o rig in a l 
shipper in  some respects. The question in  th is  
case is, w hat is the contract contained in  the b il l 
pf lad ing p I t  was suggested th a t a b i l l  of lad ing 
is in  a ll circumstances no th ing bu t a receipt fo r 
the goods, and contains no contract, except th a t 
the goods have been received by the shipowners 
and are to  be delivered by them at the place 
named. This is an ins trum en t wh ich has received 
one construction from  the m ercantile  w orld  and 
the courts fo r more than a hundred years. When 
a b ill of lad ing is signed and given, where there is 
a charte r-party  and in  contem plation of a charter- 
party , the b ill o f lad ing is on ly a receipt fo r  the 
goods; because a ll the terms of the contract of 
carriage, as between the shipowner and the 
charterer, are contained in  the charte r-party , and 
the b i l l  o f lad ing  is on ly  given to enable the 
charterer to  deal w ith  the goods d u rin g  trans
mission. B u t even where there is a charter-party, 
although the b i l l  o f lad ing  is on ly  a receipt as 
between the charterer and the shipowner, i t  is 
more than a receipt as between the indorsee and 
the sh ipow ner; i t  contains the contract between 
them.

Then le t us consider what a b i l l o f lad ing  is 
when i t  is to be regarded as a receipt fo r goods. 
I t  is not then a contract at a ll, nor is i t  conclusive 
as a receipt fo r  the goods; trea tin g  i t  as a receipt, 
i t  can be contradicted by evidence. The question 
whether a b i l l  o f lad ing can be anyth ing  more 
than a receipt fo r  goods depends upon whether the 
captain has received the goods, because the captain 
has no au tho rity  from  the owner to make a contract 
o f carriage except fo r goods pu t on board. I f  the 
b i l l  o f lad ing  is w rong as to  the goods p u t on 
board, its  effect is destroyed fo r  any other pur- 

ose. B u t i f  the  goods have been received on 
oard, the b i l l  o f lad ing  is more than a receipt, 

i t  is a contract o f carriage. The captain has 
a u th o rity  not on ly to  make a contract o f carriage, *

bu t to reduce i t  in to  w r it in g . The b i l l  of lad ing 
is, between h im  and the shipper, tlm  contract fo r 
the carriage of the goods reduced in to  w ritin g . 
W henever a contract is reduced in to  w ritin g , 
tha t w r it in g  is the on ly evidence of the contract. 
I t  can on ly be varied by showing a usage so 
general th a t i t  m ust be taken to  be im ported in to  
the contract. That is the on ly evidence tha t can 
be given outside the w r itte n  contract. To show 
th a t the parties have agreed to some other terms 
outside the contract is to seek to  va ry  the term s 
of a w r itte n  contract, and tha t is not allowed 
w ith  regard to  a b i l l  of lad ing  any more than i t  
is w ith  regard to any other contract which has 
been reduced in to  w r it in g  as the evidence of the 
contract. I t  is s ta rtlin g  to be to ld  th a t th is  is 
new law. The law  was certa in ly  so stated by 
B lackburn, I . ,  in  F ra s e r  v. T e leg ra ph  C o n s tru c tio n  
C om p any  (29 L . T . Hep. N . S. 373; 1 Asp. 
M ar. Law  Cas. 421; L . Rep. 7 Q. B. 566). He 
said: “ The b i l l  o f lading, no tw iths tand ing  
some case tha t M r. Cohen referred to in  the 
Common Pleas, m ust be taken to  be the con
tra c t under which goods are shipped, and u n t il 
I  am to ld  d iffe ren t by a cou rt of error, I  shall so 
hold.”  In  the case of C harte re d  M e rc a n t ile  B a n k  
o f  I n d ia  v. N e th e rla n d s  I n d ia  S te a m  N a v ig a t io n  
C om p any  (u b i sup.), I  expressed the same view  of 
the nature of a b i l l o f lad ing as I  had always 
expressed, and as I  am now expressing. In  the 
case of G ly n , M i l ls ,  a n d  Co. v. F a s t  a n d  W est 
I n d ia  B o ck  C o m p a n y  (47 L . T. Rep. 1ST. 8. 309; 
4 Asp. M ar. Law  Cas 580; 7 App. Cas. 591) 
L o rd  Selborne said in  the House of L o rd s : 
“  Everyone cla im ing as assignee under a b i l l  
o f lad ing m ust be bound by its  term s, and by 
the contract between the shipper of the goods 
and the shipowner there in  expressed. The p rim a ry  
office and purpose of a b i l l  o f lading, a lthough 
by  m ercantile law  and usage i t  is a symbol of 
the r ig h t  of p rope rty  in  the goods, is to express 
the term s of the contract between the shipper 
and the shipowner.”  To say, therefore, except in  
the case I  have before stated of its  being given 
to a charterer who has also a charte r-party , th a t 
a b i l l  o f lad ing is on ly  a receipt fo r  the goods is 
to m ain ta in  a proposition w h ich  cannot be sup
ported. I t  seems to  me im possible to  say th a t 
the b i l l  of lad ing  does no t contain the term s o f 
the contract of carriage.

Then the next question is whether, assuming the 
b il l of lad ing to  contain the contract of carriage, i t  
is pa rt of th a t contract th a t the goods shall be 
carried on the pa rticu la r voyage described. N ow  
the b i l l  o f lad ing in  the present case is in  the 
ord inary  term s th a t have been used in  b ills  of 
lad ing since they were f irs t established, and 
one m ig h t therefore expect th a t they had by 
th is  tim e  received some construction. I t  is argued 
on the pa rt of the defendants th a t the course of 
the voyage is no p a rt of the con tra c t; b u t i t  is 
no t said why, i f  th a t is so, the voyage is pu t in to  
the b i l l  of lad ing a t all. Consider the effect upon 
business, i f  th a t contention was r ig h t. Goods 
are bought by some one a t the place where they 
are to  send to  some other place. The purchaser 
buys them  at one place fo r the purpose of selling 
them  at another. H e does not w ant to  buy th ings 
in  the a ir. The goods are to  be sold again at 
some pa rticu la r m arket. I f  the purchaser does 
not know at a ll when the goods w i l l  be delivered, 
he w ill no t buy them, because he cannot judge as
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to  whether he can make a p ro fit by them  or ca rry
coolri w  KaCt' h° •m?y  have entere(i  in to . Business could not be earned on upon those terms. A ga in
w rth  regard to  the insurance of the goods, w hat 
underw riters would insure a voyage, nom m ally 
from  one p o rt to  another, bu t which m ig h t bo ah 
lound  the w orld  P I t  would be impossible ever to 
insure under such circumstances^ To suppose
t r a c t ^  ti la t the J°yage  is no pa rt of the con- 

u S-t0 ^ lsr®Sard the whole course of merean-
r a r t n f S1tEeSS' ? h e J ° y &ge  is a very im portan t 
pa rt of the contract of carriage. The contract is 
not sim ply to ca rry  from  one place to another, 
but to ca rry  from  the one place to  the other by 
the o rd inary  and usual course. That is one part, 
and a ve ry  im portan t pa rt of the contract of 
b hA?e'tV, ^  ?Mp is to  go to other places 

destm atiou , th a t is provided
to r in  the  b i l l  ° f  iadmg, and th a t is p u t in to  the
rp.d ° t  fad ing as pa rt of the contract o f carriage.

e b ill of lad ing states tha t the goods are 
snipped on a named ship ly in g  in  the po rt of 
shipment and bound fo r the po rt of destination. 
-Lnat being the universal mode of describ ing the 
J.°yage m  the b i l l  o f lading, w hat is the construc
tio n  th a t has always been p u t on th a t fo rm  of 
words P f  hat fo rm  has received one universal 
construction, both from  merchants and courts of 
law. That is the o rd inary  descrip tion of a voyage 
from  one po in t to  another upon the o rd ina ry  sea 
track  from  the one place to  the other on such a 
voyage. That course may va ry  w ith  the winds, 
o r according to_ circumstances ; the o rd inary  sea 
track  is not a d irec t line  tha t is always the same. 
I t  is the o rd ina ry  tra ck  of the voyage according 
to  a reasonable construction of the term . I f  tha t 
is  the meaning of the b ill o f lading, how can the 
exception apply to the facts of the present case? 
th e  perils  of a voyage from  R otterdam  to 
M arseilles are not the same perils as the perils  of 
a voyage from  L iverpool to New Y o rk  This is 
a voyage from  F ium e to D u n k irk  by the ord inary  
sea tra ck  w ith  lib e rty  to  call at any ports in  
any order. I t  is argued th a t th a t means th a t 
there is lib e rty  to ca ll at any po rt in  the world. 
Here, again, i t  is a question of w hat is the 
m ercantile  m eaning o f the words used The 
m eaning obviously is, lib e rty  to call at any ports 
on the voyage. The ship may call at those ports fo r 
any purpose; in  th a t respect she is not confined 
at a ll. _ Moreover, the moaning m ust be th a t she 
is a t lib e rty , no t on ly to call, bu t to stop fo r a 
tim e ; otherwise i t  would be useless to  allow her 
to  call. W ith o u t such a provision, to  stop at a 
port, even though the ship is in  her course, would 
be a deviation w ith in  the meaning of a po licy of 
insurance. Then, i f  a ship is allowed sim ply to 
call a t any ports, tha t has been inva riab ly  held to 
mean in  th e ir  geographical order : so a fu rth e r 
power is g iven by adding the words “ in  any 
order.”  Those words give the power o f going 
back to any po rt tha t lias been passed. Therefore, 
the persons to  whom the shipper gave th is  b ill of 
lad ing  would know th a t the ship was to go from
I.ium e to D u nk irk , ca lling  a t any ports substan- 
t ia l ly  on the line  of th a t voyage in  any order, 
l o  go to any p o rt beyond th a t line was to com m it 
a devia tion and a breach of contract. Ths defen 
dants ship went to  G lasgow ; a po rt not on the 
course of t lio  voyage from  F ium e to  D u n k irk  
I  hereupon the exception in  the b i l l  of lad ing die 
not apply to relieve them. They have fa iled k

de liver the goods at D u n k irk , and are not w ith in  
any exception which excuses th a t fa ilu re . The 
princip les I  have stated seem to me to be p la in  
and business-like. I t  is said th a t there is an 
Am erican case in  w h ich i t  was held tha t, where 
the voyage is described in term s in  the b ill o f 
lading, the shipowner may be allowed to show 
th a t the person to  whom he gave the b ill o f lad ing 
knew th a t the ship was going on another voyage. 
I f  th a t was said at a ll, w h ich I  doubt, i t  was said 
in  a case where i t  was not wanted fo r  the decision, 
as there appears to have been proof of a custom 
to deviate. I  am inc lined to th in k  th a t tha t case 
has been m isreported. There are two other 
Am erican cases in  w h ich the princip les are la id  
down exactly as they have always been upon th is  
subject in  England. B u t I  rest m y judgm ent on 
what I  th in k  to be clear and recognised au th o rity  
in  the E ng lish  courts.

F ey , L .J .— In  m y view  a very la rge po rtion  of 
the argum ent which we have heard in  th is  case is 
concluded by the provisions of the B ills  of Lad ing  
A c t. The p la in tiffs  entered in to  a contract w ith  
merchants abroad fo r the purchase o f goods to 
be shipped from  a fore ign port. The substance 
of th a t contract was, tha t the vendors were to 
de liver shipp ing documents to  the purchasers, and 
th a t the purchasers were to pay the price in  
exchange fo r the documents. The B ills  of Lad ing 
A c t provides (sect. 1), tha t “  E very  indorsee of a 
b i l l of lad ing to whom the p rope rty  in  the goods 
there in  mentioned shall pass upon, or by reason 
of the indorsement, shall have transferred to and 
vested in  h im  a ll r ig h ts  of su it, and be subject to  
the same liab ilit ie s  in  respect of such goods as i f  
the contract contained in  the b i l l  c f lad ing  had 
been made w ith  h im self.”  Those words appear to 
me to be applicable to  the present case. The 
p la in tiffs  are indorsees of a b i l l o f lad ing to  whom 
the p rope rty  in  the goods there in  m entioned has 
passed upon o r by reason of the indorsement, 
rh e  Leg is la tu re  have declared tha t the ie  is a 
contract in  the b i l l  o f lading, and th a t the benefit 
of tha t contract is vested in  the indorsees. I t  
seems to  me to  be impossible in  the face of tha t 
section fo r the cou rt to say th a t a b i ll of lad ing  
contains no contract. 'The M aster of the 
Rolls lias re ferred to  the cases of F ra s e r  v. 
T e le g ra p h  C o n s tru c tio n  C o m p a n y  (u h i sup.), 
C h a rte re d  M e rc a n t ile  B a n h  o f  I n d ia  v. N e th e r
la n d s  I n d ia  S team  N a v ig a t io n  C o m p a n y  (u b i 
sup.) and the language used by L o rd  Sel- 
borne in  G ly n , M i l ls ,  a n d  Co. v. B a s t a n d  West 
I n d ia  Doclc C om p any  (u h i sup .). L o rd  Selborne 
says : “  Everyone c la im ing as assignee under a 
b i l l  o f lad ing  m ust be bound by  its  terms, and by 
the contract between the shipper of the goods 
and the shipowner there in  expressed. The 
p rim a ry  office and purpose of a b ill o f lading, 
a lthough by m ercantile  law and usage i t  is a 
symbol of the r ig h t  of p rope rty  in  the goods, is 
to  express the term s of the contract between the 
shipper and the shipowner.”  The contract there
fore is to  be sought fo r in  the term s o f the b il l of 
lad ing itse lf, and I  cannot b r in g  m yself to  th in k  
th a t such an im portan t te rm  as the description 
or the voyage is no pa rt of the contract.

The question, therefore, s im p ly  becomes one of 
the construction o f th is  contract. The contract 
says : “  Shipped in  apparent good order and condi
tion  on the steamship A u s tr ia ,  now ly in g  in  the
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Port of F ium e and bound fo r D u n k irk , w ith  lib e rty  
to call a t any ports in  any order, and to deviate 
fo r the purpose of saving life  o r p roperty .”  I t  
appears to  me th a t the on ly  r ig h t  of devia tion is 
tha t described in  those w o rd s ; a r ig h t  to deviate 
fo r the purpose of ca lling  at any ports in  any 
order, and fo r the purpose of saving life  or 
property. Then, is Glasgow, which is hundreds 
of miles ou t of the course from  F ium e to D u n 
k irk , a po rt w ith in  th a t provis ion ? The answer 
is th a t w h ich the M aster of B o lls  has given— 
viz., th a t i t  is not, and th a t the ports referred 
to are ports on the course of the voyage. B u t i t  
is said th a t i t  has been la id  down in  an Am erican 
case th a t notice to  the shipper of the route by 
■which the ship is go ing to  sail w i l l  rebut the im 
plied te rm  in  the contract th a t i t  shall proceed 
to the p o rt of destination by the d irect route. 
Now, in  the f irs t  place, i t  is to  be observed th a t 
th is  was a mere o b ite r d ic tu m  no t necessary fo r 
the decision of the case. A p a rt from  tha t, how- 
eyer, i t  is impossible to say th a t any effect can be 
given to  a notice to  the shipper of something 
affecting the contract, wh ich contract can by 
statute be passed on to  another person. The 
power to  deviate contained in  the w r itte n  con
tra c t repels the poss ib ility  of the existence of 
any other power to  deviate. And, las tly , I  may 
say th a t I  agree w ith  the learned judge who tr ie d  
the case, tha t the evidence fa lls  short of showing 
th a t there was any understanding between the 
shippers and the shipowners tha t the vessel was 
to  go to Glasgow before go ing to  D u n k irk . I  do 
not th in k  i t  necessary to  re ly  upon tha t, because, 
as I  have said, where a statute has made the 
benefit of a contract assignable to  a th ird  pa rty , 
i t  is inconsistent w ith  the po licy of the statute to 
allow anyth ing  w h ich  took place between the 
parties to  the contract, b u t w h ich  is not embodied 
m  it ,  to  affect the contract. F o r these reasons I  
th in k  the appeal should be dismissed.
_ L opes, L. J.— I  can add no th in g  to  the exhaus

tive  judgm ent of the M aster of the Bolls, except 
to say th a t I  th in k  th is  b i l l  o f lad ing  is clear and 
d is tinc t, no t on ly  as to the place to which the 
goods were to  he conveyed, bu t also as to  the 
voyage ; and I  therefore th in k  th a t the evidence 
w hich was given was inadmissible. The ju d g 
m ent of Denman, J. was r ig h t, and the appeal
m ust be dismissed. , 7 7. . ^

A p p e a l d ism issed.

Solic ito rs fo r the appellants, Stokes, S a u n d e rs , 
and Stokes.

Solic ito rs fo r  the respondents, W a lto n s , B ubb , 
and Johnson.

M o n d a y , M a rc h  19, 1888.
(Before L o rd  E sher, M .R., F ry and L ofes, L.JJ.) 

T he Cella . (a )
ON appeal from the probate, divorce, and

ADM IRALTY DIVISION (ADM IRALTY).

Necessaries— S h ip  com pany— L iq u id a t io n — A c tio n  
m  re m — A d m ir a l ty  C o u r t A c t 1861 (24 V ie t. c. 
10), ss. 4, 35.

H e  r ig h t  to sue i n  re m  u n d e r the A d m ir a l t y  
C o u r t A c t 1861, w here there, is  no m a r it im e  
l ie n , g ives the p la in t i f f  a  charge u p o n  the res

(«) Reported by J. P. A s h n aLL and Butlek  A s f in all , Esqre.,
Barrister,s-at-Law,

f r o m  the da te  o f  the a rre s t, a n d  f r o m  th a t tim e  he
is  a  secured c re d ito r i n  respect o f  h is  c la im .

T his was an appeal from  a decision o f S ir  James 
Hannen in  an action  in s titu te d  under sect. 4 of 
the  A d m ira lty  C ourt A c t 1861.

In  Feb. 1885 the B r it is h  steamship C e lia , the 
p rope rty  of the Celia Steamship Company 
L im ite d , having pu t in to  H a lifax , Nova Scotia, 
in  a damaged condition, the p la in t if f  W . Boche 
effected certa in  repairs and supplied equipments 
to  the C ella . The p la in t if f ’s account amounted 
to  9631, and fo r th a t sum and in te rest the master 
of the  C e lla  drew a b i l l  dated 14th Feb. 1885 
upon the Cella Steamship Company in  favour o f 
the p la in tiff. The b il l was accepted b u t was d is
honoured at m a tu rity .

The p la in t if f  thereupon sued the company in  
the Queen’s Bench D iv is ion  upon the b ill,  and on 
13th Aug. 1885 judgm ent was signed against the 
Company fo r the b ill and in te rest am ounting 
together to  9741.11 s. 2d. and cost. The company 
were unable to  satisfy th is  judgm ent, and on the 
8th A ug . the company was ordered to  be wound
up.

In  M ay 1885 the p la in t if f  commenced an action 
in  the Queen’s Bench D iv is ion  against the master 
of the C e lla  as drawer o f the b ill,  bu t proceedings 
there in  were suspended in  consequence o f the 
master having determ ined to in s titu te  an action 
i n  re m  in  the A d m ira lty  D iv is ion  fo r his wages and 
disbursements, and having arranged w ith  the 
p la in t if f  to include his account amongst his 
c la im  fo r disbursements or liab ilitie s . A ccord
in g ly  on the 28th May 1885 the master in s titu te d  
his action in  the A d m ira lty  D iv is ion  and the ship 
was arrested.

On the 8th June 1885 the p la in t if f  b rough t the

Eresent action i n  re m  against the C e lla  to  recover 
is cla im  fo r  repairs and equipment. On the 

5 tli June, James Marke Wood, the mortgagee of 
the C e lla , in tervened in  the m aster’s action and 
in  the p la in t if f ’s action, and a few days la te r the 
m aster’s action was abandoned in  consequence of 
Wood paying h im  1201 in  fu l l  discharge of his 
claim , and g iv in g  h im  an indem nity  against any 
cla im  by the p la in tiff. The p la in t if f  thereupon 
proceeded w ith  his action in  the Queen’s Bench 
D iv is ion  against the master, and on the 28th Oct. 
1885 obtained a judgm en t fo r  9841. 17s. Id . w ith  
costs. On th is  judgm ent execution was issued 
bu t on ly 751. 12s. 2d. was recovered by the 
p la in tiff.

The company had not appeared in  the p la in t if f ’s 
action, and in  June 1885 an agreement was come 
to  between the p la in t if f  and the mortgagee as to 
the release of the ship, which was embodied in  
an order of court, dated the 29th June 1885. 
The order of cou rt was as fo llo w s :— “  Upon 
agreement of counsel on both sides, and James 
Marlce Wood, the in tervener, having by counsel 
undertaken to  pay the p la in t if f  whatever 
p la in t if f  could i f  arrest continued recover from  
the ship a fte r sa tis fy ing  a ll p r io r  incumbrances, 
i t  is ordered tha t the ship C e lla  be fo r th w ith  
released.”
( The mortgagee thereupon entered in to  posses

sion of the ship and u ltim a te ly  sold her.
A f te r  some lapse o f tim e the p la in t if f,  having 

reason to  believe th a t the mortgagee had realised 
by the sale of the ship more than was due to h im  
under his mortgage, applied to  the cou rt fo r an
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Z t r . i hat„ th ? mortgagee should account fo r  the 
proceeds o f sale. A fte r  considerable opposition by

biased l lP°n the S™und th a t the 
p la in t if f  had no t proved his claim , the judge 
directed the mortgagee to  file an account of the 
sale, and to  re fe r such account to  the reg is tra r
lccnru n f  theflr ,e0?- Some tim e  th is  anaccount was filed pu rp o rtin g  to  show th a t the
mortgagee had received less than the am ount due 
under his mortgage, bu t at the reference to the 
reg is tra r and merchants i t  appeared th a t tho 
am ount shown to  have been received by  such 
account was the amount of cash received, and 
t f ia t  the mortgagee had om itted  to g ive cred it 
to r a b i l l w h ich he had taken from  the purchaser 
in  add ition  to  such cash, such b i l l  having been 
subsequently dishonoured.

In  Nov. 1887 the reg is tra r reported th a t the 
snip at the tim e  the mortgagee took possession of 

er was of such a value th a t a fte r sa tis fy ing  a ll 
p r io r  incumbrances the mortgagee had in  hand a 

alance of 9321. Os. 2d., and tha t fo r th is  sum he 
n?u?*' .§?ve c red it- On the application o f the 
p la in t if f  the cou rt confirmed th is  report, and by
ooof1'n da*ied ^he J an- 1888 d irected the
V621. Os. 2d. to  be pa id in to  court.

I his having been done the judge ordered the 
p la in t if f ’s cla im  to  be referred to the re g is tra r 
w ith o u t p leading fo r assessment.

Meanwhile the officia l liq u id a to r of the com
pany had appeared in  the action on the 17th Dec. 
1887, and unsuccessfully applied fo r a stay of 
proceedings. The liqu ida to r then applied to 
C h itty , J., who had con tro l of the liqu ida tion  
proceedings, to  transfe r the action to the  Chancery 
D iv is ion, bu t th is  application was dismissed w ith  
costs.

The p la in t if f ’s c la im  came before the reg is tra r 
fo r  assessment on the 8 th  Feb. 1888, when i t  was 
found th a t he was en titled  to  the sum of 
819Z. 8s. 10d. and interest. The repo rt stated 
th a t in  the opin ion o f the re g is tra r the p la in t if f  
was en titled  to costs. The in te rvener attended 
th is  reference, bu t the offic ia l liq u id a to r declined 
to  be present a fte r due notice given him .

Feb. 21.— The p la in t if f  now moved to  confirm  
the re g is tra r ’s report find in g  h im  en titled  to 
8191. 8s. lOd. and in terest, and to  havo the money 
in  cou rt pa id out to  him .

S ir W a lte r  P h i l l im o re  (w ith  h im  J . P . A s p in a ll) ,  
fo r the p la in tiff, in  support o f the motion.
_ H a l l ,  Q.C. (w ith  h im  Stokes) Eor the officia l 

liqu ida to r. —  The liq u id a to r is en titled  to the 
money in  court, and no t the p la in tiff. The p la in 
t i f f  has already recovered judgm ent in  the Queen’s 
Bench D iv is ion  in  respect of the same debt, and 
cannot therefore b r in g  th is  second action :

C am be fo rt a n d  Co. v. C ha p m a n , 57 L . T. Rep. N S. 
625; 19 Q. B. Div. 229 ; 56 L. J .  639, Q. B.

The proceeds of the sale of the ship are the assets 
of the company. There is no m aritim e  lien  in  
respect of the p la in t if f ’s cla im  :

The Two E lle n s , 26 L. T. Rep. N. S. 1; L. Rep.
4P. C. 161; 1 Asp 

The H e in r ic h  B jo rn  
5 Asp. Mar. Law 
560; 10 P. D. 44;

H e therefore obtains no r ig h t  against the money 
in  cou rt u n t il judgm ent, and i f  so his cla im  is 
postponed to  tha t o f the liqu ida to r. B y  sect. 87 
o f the Companies A c t 1862, a fte r an order has been

• lum. j-uajw was. äuo ;
S 6 Asp. Mar. Law Cas. 1; 
Cas. 391; 52 L. T. Rep. N. S. 
11 App. Cas. 270.

made fo r w ind ing -up  a company no action shall 
be commenced o r proceeded w ith  against the 
company except by leave of the C ourt o f Chancery. 
No such leave has been obtained in  th is  case, and 
therefore the p la in t if f ’s proceedings are irregu la r. 
I t  is also to  be observed th a t wherever a p la in t if f  
has been allowed to  sue in  th is  cou rt a fte r he has 
obtained judgm en t i n  p e rso n a m  elsewhere a m a ri
tim e lien  has existed in  respect of his claim .

S ir W a lte r  P h i l l im o re  (w ith  h im  J . P . A s p in a ll) ,  
fo r  the p la in tiff, c o n tra .— The unsatisfied ju d g 
m ent in  the Queen’s Bench D iv is io n  is no lia r to 
the present proceeding i n  re m  :

The B e n ga l, Swa. 468;
The O r ie n t, L. Rep. 3 P. C. 696; 1 Asp. Mar. Law 

Cas. 108.
The ru le  o f law  acted upon in  C a m b e fo rt v. 
C h a p m a n  (u b i sup .) and R e n d a ll v. H a m il to n  (41 
L . T. Bep. N . S. 418; 4 App. Cas. 504) on ly 
applies to  cases of co-contractors. I t  is also con
tended th a t as th is  is an action i n  re m  the p la in t if f  
from  the arrest of the ship becomes a secured 
cred ito r in  respect of his claim , and the proceed
in g  ̂  m  re m  gives h im  a r ig h t  to  the proceeds as 
against the owner. A n d  inasmuch as the r ig h ts  
of the liq u id a to r are m erely the r ig h ts  o f the 
company, the p la in t if f  is  c learly  en titled  to 
p r io r ity  :

lh e  Tw o E lle n s  (u b i s u p . ) ;
The H e in r ic h  B jo rn  (u b i s u p . ) ;
The P ieve  S u p e rio re , 2 Asp. Mar. Law Cas. 319: 

L. Rep. 5 P. C. 490; 30 L. T. Rep. N. S. 887;
Re R io  G ra n d e  Do S u l S team sh ip  C om p a n y , 3 Asp. 

Mar. Law Cas. 424 ; 36 L. T. Rep. N. S. 603; 
5 Ch, Div. 282.

The Companies A c t, s. 87, has no application, as 
these proceedings were begun before an order fo r 
w ind ing-up was made.

M y  b u rgh , Q.C. and Itoscoe fo r the mortgagee, 
contended th a t Wood, the mortgagee, ought not 
to  pay the costs as recommended by the report.

C u r. adv. v u lt .

M a rc h  13.— S ir J ames H ansen .— This case 
arises out o f a cla im  fo r  repairs and necessaries 
supplied by tho p la in t if f  a t H a lifax , Nova Scotia, 
to  the ship C e lia , as long ago as Jan. 1885. Tho 
master of the ship gave a b i l l  fo r the am ount of 
the c la im  fo r 963?. upon the Celia Company, the 
owners, which was accepted by them, bu t dis
honoured. A n  action was b rough t on th is  b i l l  
against the owners, and judgm ent wa.s recovered 
on the 13th A ug . 1885, fo r  974?. 11s. 2d. and costs. 
N o th in g  has been paid on th is  judgm ent. A n  
action was afterw ards b rought against the 
master as drawer of the b ill,  and judgm ent was 
obtained in  Oct. 1885 fo r 984?. 17s. Id . w ith  costs. 
On th is  judgm ent 75?. 12s. 2c?. on ly was recovered. 
On the 8th June 1885, w h ile  the ship was under 
arrest in  an action by the master fo r  wages and 
disbursements, the p la in t if f  commenced an action 
under sect. 4 of the A d m ira lty  C ourt A c t of 1861. 
M r. W ood, the mortgagee of the ship, in te r
vened in  th is  action on the 15th June, and soon 
a fte r the fo llow ing  agreement was come to, and 
was embodied in  an O rder of C o u r t; “  Upon 
agreement of counsel on both sides, and James 
M arke Wood, the in tervener, having by counsel 
undertaken to  pay the p la in t if f  whatever p la in t if f  
could, i f  arrest continued, recover from  the ship, 
a fte r sa tis fy ing  a ll p r io r  incumbrances, i t  is 
ordered th a t the ship C e lia  be fo r th w ith  released.”
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The ship was accord ing ly  released. Wood, the 
mortgagee, thus became liable on his undertaking, 
and i f  the ship had been to ta lly  lost the next 
day th a t undertak ing  would s t i l l  have been 
b ind ing. I t  is no t necessary fo r  the present p u r
poses to  fo llow  the mortgagee in  his subsequent 
dealings w ith  the ship, which are fu lly  set fo r th  
in  the reg is tra r’s report of the 21st Dec. 1887. 
B u t upon an order, or ra the r repeated orders, of 
th is  court, the mortgagee at leng th filed his 
accounts which were referred to the reg is tra r, 
upon w hich i t  was found tha t a fte r g iv in g  cred it 
fo r  a ll p r io r  claims and incumbrances, inc lud ing  
his m ortgage and in terest, he had in  his hands 
the sum of 9371. Os. 2A., the balance of the value 
of the ship as ascertained by the reg is tra r, a t the 
tim e when she was released to  the  mortgagee in  
pursuance of his undertaking, and I  ordered h im  
to pay th is  amount in to  court pending an in q u iry  
as to the exact amount of the .p la in tiff’s claim. 
This was done, and the p la in t if f ’s cla im  has been 
ascertained to amount to 8191. 8s. 10d., and I  find  
th a t sum w ith  in te rest thereon as due from  the 
defendant W ood to the p la in t if f  upon his under
tak ing . Upon application th a t th is  sum be paid 
out of cou rt to  the p la in tiff, the liq u id a to r o f the 
Celia Company intervened and claimed to  bo en
t it le d  to  the whole fund  in  court. I t  appears th a t 
the Celia Company was ordered to  be wound-up 
on the 8 th  Aug. 1885, tw o m onths a fte r the vessel 
had been released by the p la in t if f , and a liq u id a to r 
was appointed in  Oct. 1885. I  am of opinion tha t 
the liqu ida to r is not en titled  to oppose the pay
ment of the p la in t if f ’s c la im  out of the money 
paid in to  cou rt by the defendant Wood. That 
paym ent, so fa r as i t  is applicable to  the discharge 
of the p la in t if f ’s claim, was made in  fu lfilm e n t 
of W ood’s undertaking, w ith  wh ich ne ither the 
liq u id a to r nor the insolvent company had any
th in g  to  do. A t  the tim e  tha t undertak ing  
was given, the p la in t if f  had a lien  on the ship by 
v ir tu e  of the proceedings he had in s titu te d  against 
it .  I t  was not indeed a m aritim e lien, which 
arises at the m oment the claim  comes in to  ex is t
ence, bu t i t  was a lien  accru ing on the commence
ment o f the action i n  rem . T h is  d is tinc tion  
appears to  me to be fu lly  recognised in  the ju d g 
m ent in  the cases of The T w o  E lle n s  (4P. C. App. 
168), The P ieve S u p e rio rs  (5 P. C. 491), and The  
H e in r ic h  B jo rn  (10 Prob. D iv . 62). The r ig h ts  of 
the  p la in t i lf  as against W ood m ust be determ ined 
by the r ig h ts  wh ich the p la in t ilf  had against the 
ship at the tim e she was released, and the subse
quent h is to ry  of the ship and of the owners is 
irre leva n t fo r the  purposes o f th is  in q u iry . I t  
was fu rth e r contended fo r the liqu ida to r th a t the 
judgm ents recovered against the company and 
the m aster on the  actions on the b i l l  o f exchange 
precluded the present claim. B u t i f  th is  were an 
action against the ship an unsatisfied judgm ent 
in  p e rso n a m  is no bar to proceedings i n  re m  : (T h e  
B e n g a l, Sw. 468.) B u t the order w h ich  I  am 
asked to  make is not in  an action against the ship 
or against the company, bu t against Wood. The 
same answer applies to the argum ent th a t no 
action can be brought against th is  company w ith 
ou t leave of the court. I  order, therefore, th a t 
the amount of the  p la in t if f ’s cla im , w ith  in terest, 
be paid ou t to  h im  as p ra yed ; and I  condemn the 
defendant W ood in  the costs. I  also condemn 
the liq u id a to r in  the costs occasioned by his in te r
vention.

H .  S tokes.— I  am ins truc ted  to  ask you r L o rd - 
ships fo r  a stay of execution.

The President.— No, I  th in k  not. I  th in k  the 
p la in t ilf  lias been most sham efully ill-trea ted , and 
i t  rea lly  is a scandal to  the adm in is tra tion  of 
justice th a t he should have been kep t out o f his 
money so long. Y ou  w ill get no assistance fro m  
me.

M a rc h  19.— The offic ia l liq u id a tp r and m o rt
gagee appealed from  th is  decision.

Stokes, w ith  h im  B a rn e s , Q.C., in  support o f the 
appeal.— The p la in t if f ’s proceedings are irre g u la r 
by reason of his non-compliance w ith  sect. 87 o f 
the Companies A c t 1862. A  mere proceding i n  
re m  apart from  a m aritim e  lien  does no t make a 
p la in t if f  a secured cred ito r t i l l  a fte r he has 
obtained judgm ent. N o case has decided tha t, 
a lthough there may be o b ite r d ic ta  w h ich at f irs t 
s igh t support the p la in t if f ’s co n ten tio n :

The Two E lle n s  (u b i s u p . ) ;
The P ieve S u p e rio re  (u b i s u p .) ;
The H e in r ic h  B jo rn  (u b i su p .).

The r ig h t  to  sue i n  re m  is on ly  a question of p ro 
cedure and does not affect the  r ig h ts  of the 
parties. T h is  was expressly la id  down by th is  
court and the House of Lords in  The H e in r ic h  
B jo r n  (u b i sup .). I f  so, the arrest w h ich  is m erely 
fo r the purpose of found ing ju r is d ic tio n  gives the 
p la in t if f  no bette r r ig h ts  than he w ould have in  
an action i n  p e rsonam .

J . P . A s p in a l l fo r  the p la in tiff, c o n tra .— The 
practice of the A d m ira lty  C ourt in  a proceeding 
i n  re m  has always been to  ho ld the res  as secu rity  
fo r  the p la in t if f ’s claim. The w a rran t o f arrest is 
on ly issued upon the f il in g  of an a ffidav it to  the 
effect tha t the p la in t if f  has a good cause o f action 
and is therefore in  effect an order of the cou rt fo r 
the arrest of the ship. I t  has been decided by 
th is  cou rt th a t where money is pa id in to  cou rt to 
abide the event of the action, such money is held 
as secu rity  fo r the p la in t if f ’s claim , even as 
against the trustee in  bankrup tcy  :

E x  p a rte  B a rb e r ; Be K e y w o rth , 30 L. T. Rep. N. S.
620; L. Rep. 9 Ch. 379:

E x  p a rte  B o u c h a rd ; Re M o o je n , 41 L. T. Rep. N. S.
363 ; 12 Ch. Div. 26.

[H e  was then stopped.]
Stokes in  rep ly.
L o rd  Esher, M .R .— I t  seems to  me th a t th is  

case is decided by au th o rity . The question is, 
w hat is t lio  construction  and effect o f the 
A d m ira lty  C ourt A c t  1861 P The facts are th a t 
repairs were done to  th is  ship by the p la in t if f,  
and th a t when she came w ith in  the ju r is d ic tio n  
she was seized by the A d m ira lty  C ourt. A f te r  
her arrest and before judgm en t the company 
owning her went in to  liqu ida tion , and we have 
now to determ ine whether the p la in t if f  by v ir tu e  
of his judgm ent is en titled  to  have the proceeds 
of the ship paid out to  him . I t  is tru e  th a t in  
respect of these repairs there is no m aritim e  lien, 
according to the decisions w h ich  have somewhat 
s tr ic tly , in  m y opinion, construed the statutes on 
th is  subject. B u t the A d m ira lty  D iv is ion  never
theless has ju r is d ic tio n  over such a c la im  as th is , 
and by sect. 85 of the A d m ira lty  C ourt A c t 1861 
th a t ju r is d ic tio n  may be exercised by proceedings 
i n  rem , as was done in  th is  case. Now a m aritim e 
lien  d iffe rs from  a common law  lien  in  th is , th a t 
the  common law  lien  does no t attach u n t il the
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person c la im ing the lien has actual possession

¡ ¡ H Z « * .  ° r *  * * -  r s sa M aritim e  hen, a lthough the ship 
e °  henAh^ ° l r r a - A s / egards a m aritim e 

D iv is ionA o r  + ^  y w ?’i  an  d now the A d m ira lty
V  Courfc enforces i t  by

seizing the s h ip ; and i t  does so in  order to  enable 
the person who alleges he has a r ig h t against the
SrisdictToan T  1  r ig h t ' .H o w  is th is Ss ta tu to ry  ju r is d ic tio n  to  be construed? I t  is to be exercised

t C / d m A » h n n' “ and ik gives thc Power to
proper affidn vifD fVlS-0n’ Up° n the Produetion of a proper a ffidavit, to  issue a w a rran t of arrest bv
the c o n r i ^ r  ^ th !  marshal seizes the ship and
ment of +hed;i i dlCa Upon The commencement of the action and the tak in g  in to  possession
Tyheth : A d “ 7 l ty  C° Urn ‘i re Pract ic a lly  coincident, 
on th lm n  ^  w w Ved by the marahal n a iling  i t  
o f fo r  ? T * ' I ^ hati . 1S the sh ip taken Possesion 
nlnint-iP ’ In  °uder tha t she niay  be sold, and the 
p la in t if fs  r ig h ts  satisfied out of the proceeds.
ihose r ig h ts  m ust exist before the ship is seized, 
or the cou rt adjudicates upon the ship upon the 

ground tha t i t  had ju r is d ic tio n  to  seize her and 
realise her fo r  the p la in t if f  on account of some
th in g  which happened before the seizure, w h ich 
m  th is  case was repa iring  her. She is in  fact 
seized by tne cou rt in  order th a t out o f her and 
by her the p la in t if f  may get Lis r ig h ts . Even 
apart  iro m  the cases wh ich have been cited by 
M r. A sp ina ll, I  should have though t from  what 
l  have said th a t whatever the judgm ent be i t  
m ust take effect from  the ' tim e  of the 
w r it.  The function  of the judge is to 
enforce tho w r i t  and to  determ ine the rig h ts
0 f A u l f 1?-68 a t the tim e  the w r it  was served. 1 hat is so i t  seems to  me in every action 
B u t, of course, in  every action bankruptcy and I  
know  not w hat may intervene, so th a t when 
judgm ent is g iven i t  cannot bo effectua lly carried 
out. B u t in  tne case of the money being in  court 
o r the res under arrest, the cou rt can give effect 
to  its  judgm ent as i f  i t  had been delivered the 
moment a fte r i t  go t possession o f the res. I t  
seems to  me to  he con tra ry  to  the princip les of 
these cases th a t the r ig h ts  of the parties are to  
depend not upon an act o f the irs, bu t upon the 
o ther business th a t the cou rt has to do, which 
m ay m  consequence delay the judgm ent That 
would be rank in justice , a id  therefore I  ho ld th a t 
the judgm ent in  regard to  a th in g  or money 
m  the hands o f the court m ust be taken to  have 
been delivered the moment the th in g  or the money 
came in to  the possession of the court. J

The tw o cases to which we have been referred 
are ve ry  s trong on th is  point. There are also the 
A d m ira lty  cases o f The T w o  E lle n s  (u b i sup .), The  
P ie ve  S u p e rio rs  (u b i sup .), and T h e  H e in r ic h  
B jo r n  (u b i sup .), wh ich are undoubtedly based 
upon the same ru le  as the above tw o  cases, and 
w hich show th a t though there is no m aritim e lien, 
ye t the moment the arrest takes place the ship is 
he ld by the court as security fo r  whatever may 
be adjudged to  be due to the  p la in tiff. F u rthe r, 
i t  is to be remembered th a t in  the A d m ira lty  
D iv is io n  in  an action in  re m  the effect o f the 
.judgment is greater than in  any other d iv is ion 
in  which money is pa id in to  court. In  the la tte r  
the judgm ent is on ly  between the parties, whereas 
in  the other the judgm ent is between the parties 
and binds a ll the w o rld  and cannot be disputed.
I  am therefore of op in ion th a t according to the

V. M a u d s l a y . [ C h a n . D iv .

true  m eaning o f the statute, and the true  
m eaning and effect o f arrest, th a t from  the 
moment of arrest the ship is a security  fo r  the 
judgm ent of the court, and th a t no th ing  happen
ing  a fte r the ship has come in to  the hands of the 
court can have any effect upon the judgm ent of 
the court. I  th in k , therefore, th a t 'th is  appeal 
m ust be dismissed.

F ry, L . J .— I  am o f the same opinion. W e have 
to  inqu ire  w hat are the r ig h ts  o f the parties under 
the A d m ira lty  C ourt A c t 1801. I t  appears to  me 
tha t D r. Lush ing ton  in  The V o la n t (1 W . Rob. 
383) explained the p rinc ip le  upon w hich the court 
proceeds when he said tha t “  an arrest offers the 
greatest secu rity  fo r  ob ta in ing substantia l justice 
in  ob ta in ing  a security  fo r  prom pt and im m ediate 
payment. The arrest enables the cou rt to keep 
the p rope rty  as security  to  answer the judgm ent, 
and unaffected by  chance events w h ich  may 
happen between the arrest and the judgm ent, 
lh a t  is D r. Lushm gton ’s decision and I  th in k  i t  
is a r ig h t  one. When the Leg is la ture  came to 
deal w ith  the m a tte r in  1861 there is no sign, of 
dissent from  the explanation previously given by 
D r. Lushington. Recent decisions are also in  
accordance w ith  his view. Tho cases o f The T w o  
E lle n s  (u b i sup .), T h e  P ieve  S u p e rio re  (u b i sup .)  
and 1 he H e in r ic h  B jo r n  (u b i sup .) are decisions 
wh ich are accurate, according to  D r. Lu sh ing ton ’s 
judgm ent, bu t inaccurate i f  the appe llant’s con
ten tion  is correct. I t  is also clear th a t the deci
sion of the President in  th is  case is in  accordance 
w ith  the decisions of other courts. Las tly , i t  is 
in  con fo rm ity  w ith  what has been the un ifo rm  
practice of the A d m ira lty  Court, viz., th a t the 
effect o f the arrest is to  provide secu rity  fo r  the 
p la in t if f  fo r  the sum which he claims.

L ofes, L .J .— From  the moment of the  arrest 
the ship is held by the court to  abide the resu lt of 
the action and the r ig h ts  of the parties m ust be 
determ ined by the state o f th ings at the  tim e  of 
the in s titu tio n  of the action. The tw o cases cited 
by M r. A sp ina ll appear to me to  be ve ry  analogous 
to th is  case, and they and th is  are in  entire  accord 
w ith  The T w o E lle n s  (u b i sup .) and other cases 
th a t have been cited.

Solic ito rs fo r  the p la in tiff, B o tte re ll and Roche.
Solic ito rs fo r  the mortgagee, W yn n e , H o lm e , 

and W yn n e .
Solic ito rs fo r  the liqu ida to r, Stolces, S a u n d e rs , 

and Stokes.

HIGH COURT OF JUSTICE.

C H A N C E R Y  D IV IS IO N .
M a rc h  1, 6, a n d  21, 1888.

(Before S t ir l in g , J.)
B r o o k in g  v. M a u d s l a y . (a )

M a r in e  in s u ra n c e — P o lic y — In s u ra n c e  on  f r e ig h t— 
U nseaw orth iness o f  s h ip — “ In n o c e n t s h ip p e rs ”  

A c tio n  by u n d e n v r ite rs  to re s tra in  p roceed ings  
on p o lic y .

The o w n e r o f  the s team sh ip  E .  agreed w i th  the 
d e fend an ts  to  c a r ry  c e r ta in  m a c h in e ry  by th a t  
sh ip  f r o m  L .  to P . The E . m ade one jo u rn e y ,  
c a r ry in g  p a r t  o f  the m a c h in e ry  sa fe ly , b u t w h ils t  
c a rr y in g  the re m a in d e r she w a s  lost w i th  a l l  on

(a) Reported by A. Pulling , Esq., Barrteter-at-Law\
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b o a rd . A n  in q u i r y  toolc p la c e  b e fo re  th e  W re c h  
C o m m is s io n e r ,  w h o  f o u n d  tha t^ th e  h . w a s  s e n t to  
sea i n  a n  u n s e a w o r t l iy  c o n d i t io n  a n d  th a t  h e r  
o w n e r  iv a s  a lo n e  re s p o n s ib le  f o r  t in s .  T h e  p la i n 
t i f f  a n d  o th e rs  w h o  h a d  u n d e r w r i t te n  a  p o l ic y  
o f  in s u ra n c e  o n  the  m a c h in e r y  _ c a r r ie d  o n  the  
second  v o y a g e  d is p u te d  t h e ir  L ia b i l i t y  to  p a y ,  
a n d  b ro u g h t a n  a c t io n  f o r  a  d e c la ra tio n ^  th a t  t l ic  
p o l ic y  w a s  v o id ,  a n d  th a t  i t  w e igh t be d e liv e re d  u p  
to  be c a n c e lle d , o r  a l t e r n a t iv e ly  ̂ th a t^  i t  w a s  n o t  
b in d in g  o n  th e m , a n d  f o r  a n  in ju n c t io n  r e s t r a in 
in g  th e  d e fe n d a n ts  f r o m  ta lc in g  a n y  a c t io n  o n  i t .  
T h e  d e fe n d a n ts  d e n ie d  th a t  th e y  h a d  in te n d e d  to  
d e a l w i t h  th e  p o l ic y  as a  v a l i d  e x is t in g  p o l ic y ,  o r  
th a t  th e y  h a d  th re a te n e d  le g a l p ro c e e d in g s ; b u t  
th e y  a lle g e d  th a t ,  a c c o rd in g  to  th e  u n iv e r s a l  
p r a c t ic e  o f  L lo y d ’ s, u n d e r  w r ite r s ,  w h e re  a  s h ip  is  
u n s e a w o r th y ,  p a y  iC in n o c e n t  s h ip p e rs .

H e ld ,  t h a t  a  c o u r t  o f  e q u ity  w i l l  n o t  r e s t r a in  p a r t ie s  
to  a  c o n t ra c t  f r o m  b r in g in g  a n  a c t io n  o n  the, 
c o n t ra c t i f  th e  o th e r  p a r t ie s  to  th e  c o n tra c t w o u ld  
h a v e  a  g o o d  le g a l de fence  to  a n  a c t io n  b ro u g h t,  
a n d  th a t  th e  p r a c t ic e  a t  L lo y d ’s o f  p a y in g  in n o c e n t  
s h ip p e rs , even  i f  a  m o r a l  o b l ig a t io n ,  is  n o t  a  le g a l 
o b l ig a t io n ,  a n d  c o u ld  n o t  be r a is e d  a n d  t r ie d  i n  a  
c o w rt o f  la w ,  a n d  t h a t  c o n s e q u e n t ly  the  p la in t i f f s  
a c t io n  m u s t  be d is m is s e d  w i t h  costs.

T he defendants are engineers, ca rry ing  on 
business at Lam beth. In  Jan. 1884, they were 
desirous o£ p ro cu rin g  certa in  m achinery, w h ich 
they had made fo r one of H e r M ajesty ’s ships, 
to  be conveyed from  London to  P ortsm outh; 
and fo r th is  purpose they entered in to  a charter- 
pa rty , dated the 8th Jan. 1884, w ith  one Scott, 
the owner of the steamship E le p h a n t ,  whereby i t  
was agreed th a t the m achinery in  question, 
w h ich  weighed about 867 tons, should be carried 
by th a t vessel from  M illw a ll Dock to  Portsm outh 
Dockyard, in  consideration of a lum p sum, as 
fre igh t. The m achinery was to be loaded, 
stowed, and discharged by the defendants, and 
was to  he carried in  tw o  voyages i f  the vessel 
could take all, the owner hav ing  the option of 
m aking a th ird  voyage or supply ing another 
vessel to take the balance, i f  any.

The vessel, loaded w ith  422 tons of the 
machinery, le ft  M illw a ll Dock on the 28th of 
Jan. 1884, and reach P ortsm outh in  safety on 
the 3 rd  Peb.

On the 14th o f the same m onth she again set 
sail from  M illw a ll Dock, ca rry ing  the rest of the 
machinery, hu t on th is  occasion was lost w ith  a ll 
hands on board. ., .

On the 25th Jan. the defendants, th rough  th e ir  
insurance broker, procured an insurance to he 
effected on the m achinery w h ich  constitu ted 
the cargo on the second voyage to  the amount 
of 30,000i., and on the 13th Peb. the amount was 
increased to  40,000L ; and a s lip  was in it ia lle d  
by the underw rite rs on these days. The po licy 
in  question was dated the 15th Peb., and in 
cluded the whole 40,000L and was made out 
in  accorddance w ith  the slip. The r is k  in 
cluded “  r is k  of barges, ligh te rs , &c., from  
assured premises, and while w a iting  shipment on 
land o r water.”

Upon the occurrence of the loss some of the 
underw rite rs  paid, h u t a large m a jo rity , of whom 
the p la in t if f  was one, disputed th e ir  lia b ility .

A n  in q u iry  in to  the circumstances attending 
the loss of the vessel took place in  the W reck 

Y ol. V I . ,  N . S.

Commissioner’s Court, and the judgm ent on tha t 
in q u iry  was given on the 14th May.

The Commissioner found th a t the E le p h a n t  
had been sent to sea in  an unseaworthy condition, 
and tha t Scott, the owner, and he alone, was 
responsible fo r the manner in wh ich the ship
went to  sea. ,

The defendants, upon this, applied to the under
w rite rs  to pay, and a few d id  so, b u t a large 
m a jo rity  s t i l l  refused to do so; and on the 23rd 
M ay the present action was commenced by 
M arm aduke H a rt B rooking on behalf of h im 
self and the o ther underw rite rs of the policy.

The o rig ina l statement of c la im  was delivered 
on the 24th May, and alleged tha t, by reason 
of the w e igh t of the machinery, the mode of 
stowage, the w eight intended to be c&rried on the 
deck, and the fact th a t pa rt o f the machinery 
would be carried in  the hatchway, rendering i t  
impossible to p u t on the hatches, the r is k  was of 
a special and dangerous character, as the defen
dants and th e ir  agents w e ll knew, or ought to  
have known, tha t they fa iled to  communicate 
these facts to the p la in t if fs ; and (paragraph 4) 
th a t the vessel w ith  the m achinery on board set 
sail “  in  a grossly unseaworthy s ta te ; and they 
claimed a declaration tha t the po licy  was void, 
and th a t i t  m ig h t be delivered up to be cancelled. 
The defendants, in  the firs t instance, met th is  by 
an application to  s trike  out paragraph 4, re la tin g  
to unseaworthiness, and upon th is  application an 
order was made g iv in g  the plan-.tiffs l ib e ity  to 
amend. The p la in tiffs  accordingly amended by 
alleg ing th a t the po licy was void, “  or the under
w rite rs  discharged from  lia b il ity  thereunde , 
re ta in ing  th e ir  form er allegation th a t the defen
dants nevertheless c la im  and in tend  to  make use 
of the same, and trea t i t  as a va lid  and existing 
contract on the pa rt of the p la in tiff, and those on 
whose behalf he sues,”  and adding a c la im  fo r a 
declaration tha t the po licy  was not b ind ing  on 
the p la in t if f  and those on whose behalf «e sue«, 
and th a t they were discharged from  a ll l ia b ility  
fo r  loss by the voyage, and fo r an in junc tion  
-oofro i'n inff tbr* defendants from  ta k in g  any action
on the po licy. .

To th is  amended statement of cla im  the defen
dants pu t in  a defence in  which (as also amended) 
they adm itted th a t the ship was unseaworthy, bu t 
stated th a t the unseaworthiness was ow ing to her 
being overladen, w h ich  was not known to  them  
u n t il a fte r the ship had been lost, and they w ho lly  
denied the allegations of concealment and non
com m unication of facts. A nd  they fu rth e r 
alleged th a t the overloading d id  no t take place 
u n t il a fte r the s lip fo r the po licy of insurance was 
in itia led , so th a t the question of overloading d id  
not arise u n t il a fte r the contract was entered 
in to , and they asserted th a t the po licy  was va lid  
and had not been avoided ; and, fu rthe r, tha t, 
a lthough the vessel was unseaworthy, yet, accord
in g  to  the un iversal practice th a t has h ithe rto  
prevailed w ith  a ll the leading underw riters at 
L lo y d ’s, the p la in t if f  and the other underw rite rs 
of the po licy were bound in  honour, though not in  
law, to pay ; bu t the defendants denied th a t they 
had claimed or intended to deal w ith  or make use 
of the po licy as a va lid  ex is ting  policy, o r th a t 
they had even threatened legal proceedings.

The p la in t if f  then pu t in  a rep ly  in  which, he 
•joined issue generally, bu t stated th a t he did not 
proceed fu rth e r in th is  action w ith  the charges m
F 2 Q
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the statement o f cla im  as to concealment and 
non-communication by the defendants of m ateria l 
facts. I  he defendants objected to th is  pleading
and upon th e ir m otion, in  J u ly  1886, Kay, J. 
ordered tha t a ll allegations of concealment or non
communication of m ateria l facts should be s truck  
out as scandalous and embarrassing. The p la in 
t i f f ’s c la im  was accordingly again amended, and 
the action now came on fo r tr ia l.

n  H e n ry  Jam es, Q.C. and G ra h a m  H a s tin g s , 
kJ.O. (G o ie ll B a rn e s , Q.C. and H u rs t  w ith  them) 
fo r the p la in t if f  — The p la in t if f  is en titled  to a 
declaration tha t he and those on whose behalf he 
sues are under no lia b ility  w ith  respect to the
P° llC7u noi  enouSh fo r the defendants to
say th a t they do not in tend to  sue upon the 
p o lic y ; they may assign it ,  and i f  they do so the 
assignee wiU be able to sue in  his own name and 
the p la in t if f  w i l l  be pu t to great disadvantage, 
and w ill have to  begin de novo and prove the 
unseaworthiness which was adm itted by the defen
dants. A n  undertak ing on the pa rt of the defen 
dants not to  sue upon or assign the po licy would 
have been su ffic ien t; but th is  they refused to  <nVe 
except upon term s which could not be accepted’ 
in  a case like  th is  a court of equity w i l l  order 
the po licy to  be delivered up and cancelled i t  
being an ins trum en t which, though o rig in a lly  
va lid , has become by subsequent events fu n c tu s  
# o m , and yet its  existence may subject the p la in 
t i f f  to the danger o f fu tu re  lit ig a tio n  when the 
facts a,re no longer capable of complete proof 
th rough lapse of tim e. They cited 1

27 L - T. Rep. N. S. 593; L. Rep.
B ro m le y  v. H o lla n d , 7 Ves. 3 ;
S im pson  v. L o rd  H ow den, 3 My. &  Cr. 97 •
Mitford on Pleading; ' ’
St?of T  p  1 9 ^  Jnrisprudenoe> 13f*  ^ i t .  sect. 705,

The A tto rn e y -G e n e ra l (B y rn e , 0 .0 . and 
w ith  h im , fo r  the d e fe n d a n ts .-T h l aetfon i f  7 1  
founded and absolutely w ith o u t precedent We 
do not deny th a t under the old law, where 'there 
was an instrum ent in respect of which some claim 
m igh t possibly be made, the person liable to such 
cla im  was en titled  to  come and ask fo r  some such 
re lie f as is sought in  th is  case. B u t where there 
is no th rea t o f legal proceedings or any possi
b i lity  of a legal cla im  being made, a p la in t if f  is 
not en titled  to  b ring  such an action as th is . This 
action, moreover, has not been in s titu te d  fo r the 
purpose o f p reventing any legal c la im  the defen
dants m ay have against the p la in tiff, bu t fo r the 
purpose o f be tte ring  the p la in t if f ’s position w ith  
regard to  the m oral cla im  the defendants have 
against him . He cited

D u n c a n  v. TTorrali, 10 Price, 31;
T h o rn to n  v. K n ig h t, 16 Sim. 509 ;
Cooper v. Joel, 27 Beav. 319; on appeal, 1 De G. F 

& J. 240;
Lee v. L a n c a s h ire  a n d  Y o rksh ire  R a ilw a y  C om vanv  

25 L. T. Rep. N. S. 77; L. Rep. 6 Ch. 527.
H a s t in g s ,  Q.C., in  rep ly, c ited 

F lo w e r v. M a rte n , 2 My. & Cr. 459.
D u n c a n  v. W o r r a l l  ( u b i  s u p .) and T h o r n to n  v. 
K n ig h t  ( u b i  s u p .) , cited by the A ttorney-General, 
are d istinguishable because there there was an 
action pending. There is a veiled in ten tion  of 
keeping the po licy in  reserve w ith  a view  to 
ta k in g  action :

B ro m le y  v . H o lla n d  (u b i sup.).

[S tir lin g , J. Suppose A . had a cause o f action 
against B., could B. come in to  court fo r  an in 
junc tion  to  restra in  A . from  suing on i t  on the 
ground tha t B. had a good defence?] Yes ;

U Q dB 2 9 9 em in9’ 25 L ' T ' Rep' N ' S’ 824 ; L ■ Eep' 7 

As to a representative action, see
P e ru v ia n  G uano  case, 48 L. T. Rep. N. S. 7 ; 23 Ch.Div. 225.

Stir lin g , J. (a fter s ta tin g  the facts of the case 
and reading the whole of the pleadings) said ;— 
Un these pleadings the action has been brought 
to  tr ia l.  A t  the t r ia l i t  was adm itted by counsel 
to r the p la in t if f  th a t the po licy  was not void, and 
tha t judgm ent fo r cancellation cannot be given.
. 111 they insisted tha t they were en titled  to re lie f 
m  accordance w ith  the a lte rnative prayer in  the 
statement of claim . The defendants, on the other 
hand, adm it tha t the unseaworthiness of the 
B le p l ia n t  constitutes a good defence to  the 
action at law on the p o licy ; but they deny the 
r ig h t  of the p la in t if f  to the re lie f claimed, or 
any other re lie f. This question form ed the main, 
subject of argum ent before me. A  correspon- 

j ^ Ween advisers of the p la in t if f
and defendants was, however, pu t in  evidence, 
iro m  which i t  appears th a t the real issue between 
the underw riters and the defendants is one which 
is not and cannot be raised in  th is  action. I t  is 
°  l na^ure : the practice o f underw riters,
who may have a good defence to an action on a 
po licy founded on the unseaworthiness of a vessel, 

insurers who are “ innocent shippers.”  
Whatever may have been the case at firs t, i t  is not 
now asserted by the underw riters th a t the mem
bers o f the defendants’ firm  are personally to 
blame fo r the condition in  which the vessel le ft 
fo r sea ; bu t i t  appears to be alleged tha t, th rough 
th e ir  servants or agents, they are in  some way 
im plica ted in  the unseaworthiness, and the real 
question between them is, whether Messrs. Mauds
lay are innocent shippers and en titled  to  the 
benefit of the practice to which I  have referred. 
This issue cannot be tr ie d  in  th is  action, nor, 
indeed, so fa r as I  can see, by any legal tr ibu na l 
whatever. I t  m ust be decided, i f  at a ll, by some 
court of honour, to be selected by the parties in te 
rested. Most ce rta in ly  i t  cannot be affected one 
way or the other by the judgm ent I  am about to 
pronounce. M y  decision depends upon the d ry  
and technical, though not un im portant, question 
whether— regard being had to the rules which 
govern the procedure of the court— the p la in tiffs  
are en titled  to the re lie f fo r which they ask at the 
bar. T he case stands thus : The defendants are 
entitled  to the benefit of a po licy of insurance on 
which they may sue at law. The p la in t if f  alleges, 
and the détendants adm it by the pleadings, tha t 
the p la in t if f  has a va lid  defence to any action 
which may be brought at law  on the policy. The 
defendants say th a t they have no t threatened 
legal proceedings, bu t they have declined to give 
an undertak ing not to take any, and they abstain 
from  sta ting  whether i t  is th e ir  in te n tio n  to  take 
proceedings or not.

Under these circumstances, can the under
w rite rs  b ring  the defendants before a cou rt of 
equ ity  and obtain a declaration and in jun c tion  
according to  the second alte rnative o f the 
statement o f cla im  ? I f  the po licy were liable 
to  be completely avoided— if, for example, i t  had
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been obtained by m isrepresentation—a court of 
equ ity  would have ju r is d ic tio n  to d irec t the 
de live ry up and cancellation of the instrum ent. 
Th is is c learly shown by D u n c a n  v. W o r r a l l  { u b i 
svp.). On the other hand, where the po licy can
not be avoided, bu t there is a good legal defence 
to  an action upon i t  (as, fo r example, unsea- 
'worthiness or deviation), a court of equity cannot 
make a decree fo r cancellation: ( T h o rn to n  v. 
K n ig h t ,  u b i sup., where the V ice-Chancellor, in  a 
few words, draws the d is tinc tion  between the two 
classes of cases). He says : “  I f  the po licy, though 
good on the face of it ,  had been proved to be vo id  
on the ground th a t the representation made by 
the insurers when they effected i t  as to  the sea
worthiness of the ship was false, I  could have 
interfered, fo r  then a case of fraud  would have 
been made out against the insurers. B u t I  can
not in te rfe re  on the mere ground of deviation, 
unless th is  court has a concurrent ju risd ic tio n  w ith  
a cou rt of law in  a ll cases in  which re lie f is sought 
against instrum ents lik e  the one in  question. 
That, however, is not so, and therefore I  shall d is
miss the b i l l  w ith  costs.”  In  th a t case, however, 
an action at law had been brought, and the decision 
does not cover the question before me—viz., 
whether the cou rt can make a declaration tha t the 
underw riters are not liable on the po licy, and 
g ra n t an in ju n c tio n  against fu tu re  proceedings 
at law. P r io r  to the Jud ica tu re  A cts a p la in t if f  
com ing in to  equ ity  to res tra in  proceedings at 
law  was bound to show some equitable ground 
fo r re lie f. He had not, as a rule, a r ig h t  to  come 
in to  a court of equ ity  to  res tra in  proceedings in  
a court of law i f  he had a good defence at law. 
I f  au th o rity  fo r  th is  is wanted I  may refer to 
H a rd in g e  v. W ebster (1 D r. &  Sm. 101) and K e m p  
v. T u cke r (28 L . T. Rep. N . S. 458; L . Rep. 
8 Ch. App. 369). The present p la in tiffs  come 
before the cou rt w ith o u t alleg ing any case fo r 
equ ity  ju risd ic tion , e ither exclusive or concurrent 
w ith  the courts of law. The sole ground on 
w hich they c la im  the re lie f is tha t, a lthough 
there is a good legal defence to  any c la im  by the 
defendants against them, th a t defence depends on 
extrins ic  facts, the evidence o f which may not be 
fo rthcom ing at a ll tim es and under a ll c ircum 
stances. The existence of such evidence is not 
alleged in  the statem ent of c la im  nor proved at 
the t r ia l ;  i f  i t  had been i t  would seem to  me 
the appropriate remedy w ould be found in  an 
action fo r the  perpetuation of testim ony ra the r 
than in  proceedings such as the present. Upon 
th is  I  may re fer to  two authorities. In  A n g e ll v. 
A n g t l l  (1 Sim. &  St. 83). S ir  John Leach lays 
down the law  as to  the cases in  which the ju r is 
d ic tion  of courts of equ ity  to  perpetuate te s ti
mony is exercised. H e says (p. 89): “  I f  i t  be 
possible tha t the m atte r in  question can, by the 
p a rty  who files the b ill,  be made the subject of 
im m ediate ju d ic ia l investigation no such su it is 
entertained. B u t i f  the p a rty  who files the b ill 
can by no means b ring  the m atte r in to  present 
ju d ic ia l investigation . . . there courts of
equ ity  w i l l  en terta in  such a su it, fo r otherwise 
the on ly testim ony which could support the 
p la in t if f ’s t i t le  m igh t be lost by the death of his 
witnesses. W here he is h im se lf in  possession 
the adverse pa rty  m ig h t purposely delay his 
claim  w ith  a view to th a t event.”  Obviously i t  
d id  not occur to S ir John Leach th a t a person in  
possession o f rea l estate, and threatened w ith  an

action of ejectment to w h ich  he had a good legal 
defence, m ig h t file  a b i l l in  Chancery to  establish 
th a t defence, and obta in  an in ju n c tio n  to  restra in  
proceedings a t law.

The other case is E a r l  S pencer v. Peek (L. 
Rep. 3 Eq. 415), where L o rd  R o m illy  decided 
th a t the pendency o f an action in  which the 
issue could be tr ie d  was an answer to a b i l l  
to  perpetuate testim ony. I t  could not, there
fore, have been his opinion th a t a person 
threatened w ith  proceedings a t law to  w h ich  he 
had a good legal defence could b ring  a su it in  
equ ity  to  res tra in  them  on the ground th a t his 
evidence in  support of his case m ig h t be lost. 
On p rinc ip le  i t  is d iff ic u lt to  see w hy the defen
dants, having a c la im  w hich they m ig h t assert in  
a court of law at any tim e w ith in  the period fixed 
by  the Statute of L im ita tio ns , should be com
pelled to  t r y  the issue on w h ich  the v a lid ity  of 
th a t c la im  depends in  a court of equity, and a t 
another tim e than th a t w h ich they m ay select as 
the most convenient fo r  themselves. The autho
ritie s  m ain ly  re lied  on by the p la in tiffs  were the 
judgm ent of L o rd  E ldon in  B ro m le y  V. H o lla n d  
(7  Ves. 3), and certain paragraphs in  the  judgm ent 
of L o rd  Cottenham in  S im p so n  v. L o r d  H o w d e n  
(3 M y. &  Cr. a t p. 102), and of L o rd  Selborne 
in  H o a re  v. B e m b ridge  {u b i sup ., a t p. 26.) These 
au thorities are no doubt of great value, bu t 
they relate to the cancellation of vo id  in s tru 
ments (as is shown by the case of T h o rn to n  
v. K n ig h t ,  already cited), and do no t neces
sarily  apply to cases where, as here, the in s tru 
m ent is not vo id  or voidable, and re lie f by way of 
cancellation cannot be given. In  C ooper v. Joe l 
{u b i sup.) the defendants claimed the benefit of a 
guarantee which was held by L o rd  R om illy , M .R. 
to  be inva lid , a lthough the in v a lid ity  d id  not 
appear on the face of it .  Th is appears to  be an 
a u th o rity  in  favour of the p la in tiffs . The case, 
however, was brought on appeal before the L o rd  
Chancellor (Lord  Campbell) ( I  De G. F. &  J. 240), 
and his judgm ent appears to  me to am ount to  a 
reversal of the decision of the M aster o f the Rolls, 
so fa r  as i t  is based upon any p rinc ip le  applicable 
to  the present case, and tha t, too, a lthough can
cellation, and not an in junc tion , was the remedy 
sought. I f  in  the present case the argum ent on 
behalf of the p la in t if f  is w e ll founded, i t  appears 
to me th a t any person liable to have a cla im  made 
against h im  at law, and having a good defence to  
it ,  may b rin g  the m atte r before a cou rt of equ ity  
in  the same way as the present p la in t if f  does; 
and, indeed, the case was p u t as h igh  as th is  by 
the learned counsel of the p la in t if f  in  the course 
of his rep ly. Such a r ig h t  appears to  be nega
tive d  by the words used by L o rd  Campbell in  
C ooper v. Joe l. He said, p. 245 of the re p o r t : 
“  I f  th a t was the rule, ha rd ly  any dispute could 
arise upon a contract ” — or, indeed, as to  any 
legal r ig h t— ‘‘ which m ig h t not be drawn in to  a 
court o f equity.”  I n  m y opinion, no such ru le  
exists. In  m y judgm ent, therefore, the c la im  of 
the p la in tiffs  are not w arranted by p rinc ip le  or 
supported by au tho rity . I  th in k  tha t th is  action 
is in  the nature of an experiment, and as the 
experiment fa ils  I  see no reason w hy the costs 
should not fo llow  the event.

Solicitors fo r  the p la in tiffs , W a lto n , B ubb , and 
W a lto n .

Solicitors fo r the defendants, H opgood , F oste r, 
and D aw son .
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P R O B A TE , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

ADMIRALTY BUSINESS.
T uesday , F e i .  21, 1888.

(Before S ir J a m e s  H a m e r ,  assisted by T r i n i t y  

M a s t e r s . )

T h e  N i o b e .  (a)

C o llis io n  T a g  a n d  to w — Sea tow age— D u ty  o f  tow  
— M a s te r a n d  se rvan t.

I t  is  the d u ty  o f  those in  charge o f  a  tow , w h ic h  is  
being towed u n d e r a n  o rd in a r y  tow age co n tra c t 
by n igh t, a t  sea, to c o n tro l a n d  s u p e rin te n d  the  
n a v ig a tio n  o f  tu g  a n d  tow , a n d  he r ow ners  a re  
l ia b le  f o r  da m age_ occasioned by the negligence o f  
the tug , un less i t  is  the re s u lt  o f ' a  sudden  
m anoeuvre w h ic h  i t  is  im po ss ib le  f o r  the  to w  to 
con tro l.

The fa c t  th a t a  to w  does n o t come in to  con tact w ith ,  
o r  do dam age to , a  vessel w ith  w h ic h  the tu g  col- 
hdes w i l l  n o t re lease the ow ners o f  the to w  f r o m  
L ia b il ity  i f  the dam age is  occasioned by the n e g li
gence o f  the tow .

W h ils t the s h ip  N .  icas  be ing  tow ed u n d e r a n  
o rd in a ry  tow age co n tra c t by n ig h t  c.t sea w i th  a  
long  scope o f  haw ser, both she a n d  he r tug  co l
lid e d  w i th  the s a il in g  sh ip  V . The ow ners o f  the 
tug  a d m itte d  l ia b i l i t y .  I t  w as p ro ve d  th a t there  
w as a  bad loolc-out on the tow , a n d  th a t  i f  those 
on b o a rd  he r ha d  seen the a p p ro a c h in g  vessel a n d  
g iven  the tu g  o rde rs  i n  due tim e , the c o ll is io n  
m ig h t have been avo ided .

M e ld , th a t the tu g  w as u n d e r the c o n tro l o f  the tow , 
a n d  th a t the ow ners o f  the tow  were lia b le  f o r  
the dam age.

The Storm cock (53 L .  T . R ep. N .  S . 53; 5 A sp. 
M a r .  L a w  Cas. 470) e xp la in e d .

T his was a collis ion action i n  re m  in s titu te d  by 
the owners of the sa iling ship V a le tta , her cargo 
and fre igh t, against the owners of the tu g  F ly in g  
S e rp e n t and the ship N iobe . J

The collis ion occurred about 11.40 n.m on the 
23rd M arch 1887 in  St. George’s Channel, the 
N io b e  at the tim e, being in  tow  of the F ly in g  
S erpent. J J

The V a le tta  f irs t collided w ith  the F ly in g  S e r
p e n t a n d  then w ith  the N io b e . The owners of the 
F ly in g  S erpen t adm itted lia b ility .

The facts alleged on behalf of the p la in tiffs  
were as fo llo w s :

A t  about 11.30 p.m. on the 23rd M arch 1887 
the V a le tta , a sa iling ship of 498 tons gross, 
w h ils t bound on a voyage from  P oin t de Galle to 
Garston w ith  a general cargo, was off the L u c ife r 
Shoals L ig h tsh ip  in  St. George’s Channel. The 
n ig h t was fine, clear, and s ta rligh t, and the w ind  
a moderate breeze from  N .W . The V a le tta  was 
on a course N .E . by E., m aking about 7 | knots. 
In  these circumstances those on board” of her 
sighted the two masthead lig h ts  o f the tu g  F l y 
in g  S erpent, wh ich had the ship N io b e  in  tow, 
d is tant about three miles, and bearing about 
three points on the po rt bow. Soon afterwards 
the green lig h ts  of these vessels came in to  view. 
The V a le tta  kept her course, bu t the F ly in g  
S erpen t and the N iobe , instead of keeping out of 
the way, continued to  approach, and, when a 
collis ion appeared inevitable , the helm of the
(o) Reported by J. I ’ . A s p in a u , and B utler AsriXALi,, E°arB.,

Barristers-at-Law.

V a le tta  was p u t hard-a-port to lessen the force of 
the blow, bu t the F ly in g  S erpent w ith  her stem 
and starboard bow s truck  the p o rt bow of the 
V a le tta , and the po rt quarte r of the N io b e  s tru ck  
the po rt quarter of the V a le tta , and d id  the 
V a le tta  so much damage th a t she sho rtly  a fte r
wards sank.

The defendants, the owners of the N io b e , 
pleaded tha t the collis ion was solely due to the 
negligence of the tug , fo r  w h ich they were not 
responsible, and alleged the fo llow ing  facts :

S ho rtly  before 11.40 p.m. on the 23rd M arch 
1887 the N io b e , a sa iling  ship of 1469 tons register, 
was on a voyage from  Greenock to  C ard iff, in  
ballast, in  tow  of the steam tug  F ly in g  S erpent. 
The scope of hawser between the two vessels was 
from  90 to 100 fathoms. The F ly in g  S e rp en t and 
N io b e  were in  St. George’s Channel off South 
Tuskar L ig h t on a course S.W. by S. 5  S., and 
were m aking about 2 |  to  3 knots an hour. In  
these circumstances those on board the N io b e  
observed a g lim m er of b r ig h t lig h t, apparently 
d is tant about ha lf a m ile, and bearing about three 
points on the starboard bow of the N iobe . S ho rtly  
afterwards the red lig h t of a vessel, w h ich proved 
to be the V a le tta , came in to  view on the starboard 
bow of the N iobe . W hen the red lig h t  was seen, 
the helm of the N io b e  was pu t hard-a-port. The 
F ly in g  S e rp en t neglected to keep ou t of the way 
of the V a le tta , and the F ly in g  S e rp e n t collided 
w ith  the V a le tta , s tr ik in g  her about 10 feet fo r
ward of the fo re -rigg ing  on the po rt side, and 
doing her so much damage tha t the V a le tta  a fte r
wards sank. The N iobe , under a hard-a-port 
helm, almost cleared the V a le tta , bu t the po rt 
quarter of the N io b e  s lig h tly  touched the po rt 
quarter of the V a le tta . The V a le tta  sustained 
no damage from  the contact between her and the 
N io b e , and the damage to, and loss of, the V a le tta , 
her cargo and fre ig h t, were solely due to  the 
collis ion between the V a le tta  and the F ly in g  
S erpent.

The defendants (in te r  a l ia )  pleaded as follows :
The defendants specifically deny that those on board 

the F ly in g  S e rpen t were the servants of the Niobe, and 
were subject to the control and orders of those on board 
the N iobe, and say that thoso on board the Niobe  could 
not exercise any control, or give any orders to those on 
board the F ly in g  S erpen t, and the defendants say that 
there was no negligence whatever on the part of the 
Niobe, or of those on board her, and they allege and 
submit that they are in no way liable for the negligence 
of the F ly in g  S e rpe n t, or those on board her, who were 
not their servants, but were independent contractors 
and over whom they had no control.

M y b u rg h , Q,.C. (w ith  h im  H o lla m s )  fo r  the 
p la in tiffs .— The owners o f the tow  are liable. She 
had contro l of the navigation of the tug, and her 
owners arc therefore liable fo r the negligence of 
the tug. This has been established by a long line 
of au thorities :

The G ip sy  K in g , 2 W. Rob. 537;
The C h r is t in a , '3 W. Rob. 27 ;
The T iconderoga, Swa. 215 ;
The S in q u a s i, i 3  L. T. Rep. N. S. 768 ; 4 Asp. Mar 

Law Oas. 383 ; 5 P. Div. 243;
The B ia n c a , 48 L. T. Rep. N. S. 440; 8 P. Div. 91 • 

5 Asp. Mar. Law Cas. 00 ;
The A m e ric a n  a n d  The S y r ia , 31 L. T. Rep. N. S 

42 ; L. Rep. 0 P. C. 127 ; 2 Asp. Mar. Law Oas. 350 
T lic  C leadon , 14 Moo. P. C. Cas. 97 ;
S m ith  v. The St. Law rence T o w -B oa t C om pany  

28 L. T. Rep. N. S. 885; L. Rep. 5 P. C 308 • 
2 Asp. Mar. Law Cas. 41;
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S p a ig h t v. Tedcastle, 44 L. T. Rep. N. S. 589; 
L. Rep. 6 App. Cas. 217; 4 Asp. Mar. Law Cas. 
406.

In  th is  case the collis ion was caused by the 
negligent navigation of the tu g  and the tow. On 
the evidence i t  is clear th a t there was a bad look
out on the tow, and th a t th is  caused o r con
tr ib u te d  to the collision.

S ir W a lte r  P h i l l im o re  (w ith  h im  B a rn e s ), fo r the 
defendants, con tra .— I t  is adm itted th a t there are 
circumstances under w h ich  i t  would be the du ty  
of a tow  to  g ive the tu g  w arn ing of an approach
in g  vessel, bu t th a t is no t so in  th is  case. I t  is 
to  be remembered tha t th is  was a sea towage by 
n igh t, w ith  a long scope of hawser between the 
tu g  and tow. In  such circumstances i t  was 
decided in  T n  S torm coch  (53 L . T. Rep. N . S. 
53 ; 5 Asp. M a i . Law  Oas. 470) th a t i t  is not the 
d u ty  of the tow  to  d irec t the movements of the 
tug. So in  th is  case no d u ty  was cast upon the 
N io b e  to  d irec t the navigation o f the tug . In  
other words, those on board the tu g  were not the 
servants nor under the contro l of the N iobe , and 
were, in  fact, in  the position of independent con
tractors :

The B e rn in a , 56 L. T. Rep. N. S. 258 ; 12 P. Div 
61; 6 Asp. Mar. Law Cas. 75 ;

Q u a rm a n  v. B u rn e tt, 6 M. & W. 499 ;
Reedie v. L o n d o n  a n d  N o rth -W e s te rn  R a ilw a y  

C om pany, 4 Ex. 244 ;
Jones v. C o rp o ra tio n  o f  L iv e rp o o l, 14 Q. B. Div. 890. 

The N io b e  was en titled  to assume the tu g  -would 
do r ig h t. The resu lt of a constant interference 
on the pa rt o f a tow  would be to hamper the 
navigation and perhaps b rin g  about a collis ion :

The D uke  o f Sussex, 1 W. Rob. 27; 1 Notes of 
Cases, 161;

The D r u id ,  1 W. Rob. 391.
M y b u rg h . Q.C. in  rep ly.— I f  the navigation in  

these cases is to he under the contro l of the tug , 
the provisions of the M erchant Shipp ing Acts, as 
to the qualifications of persons in  charge of ships, 
would be contravened. 0(H.. a d v , v l d t

Feb. 21.— S ir J ames H annen .— The collision 
w h ich  was the subject o f in q u iry  in  th is  case 
occurred on the n ig h t of the 23rd M arch 1887, 
between the sa iling vessel V a le tta  and the tug  
F ly in g  S erpen t, w h ile  the la tte r  was engaged in  
tow ing  the N io b e  from  Greenock to  Cardiff. The 
V a le tta  was sa iling  on a course N .E . by E., w ith  
a N .W . w ind, a t a ra te  of 7-j knots, and her side 
lig h ts  were bu rn ing  b r ig h tly , when the look-out 
man saw the two masthead lig h ts  of the tu g  F l y 
in g  S e rp en t a t a distance, estim ated at three 
miles, and about three po ints on the V a le tta ’s 
po rt bow. The green lig h t  of the tu g  and her 
tow  soon a fte r came in to  view. The V a le tta  kept 
her course, b u t the F ly in g  S e rp e n t continued to 
approach the V a le tta  u n t il w ith  her stem and 
starboard bow she s truck  the V a le tta ’s po rt bow, 
doing her such damage th a t the V a le tta  sho rtly  
afterwards sank, and two of her crew were 
drowned.

On behalf of. the N io b e  i t  was contended th a t 
the collis ion was solely caused by the negligence 
of the F ly in g  S e rp en t, and th a t she (the N iobe ) 
is not responsible fo r the m isconduct of the 
tug . I  shall f irs t consider whether there was 
any negligence on the pa rt of the N io b e ; and, 
secondly, whether th a t negligence, i f  i t  existed, 
con tribu ted to the collision. The F ly in g  S erpen t

and her tow  were on a S.S.W. course, and had 
the V a le tta  on th e ir  starboard bow, w h ile the 
V a le tta , sa iling  a converging course of N .E .by  E., 
had the tu g  and tow  on her po rt bow. There can 
be no doubt th a t there was a bad look-out cn the 
F ly in g  S erpen t, and th a t consequently she took 
no steps to get out o f the way of the V a le tta . L e t 
us see w hat was the state of th ings on board the 
N io b e . The F ly in g  S e rp e n t was to w in g  the N io b e  
w ith  a scope of hawser of about 100 fathoms. The 
look-out man on the N io b e  says th a t he f irs t  saw 
a d im  b r ig h t l ig h t  on the V a le tta , tw o points on the 
starboard bow, a t about fou r ships’ lengths off. 
This, then, m ust have been when the F ly in g  S e r
p e n t was close to the V a le tta . Th is w h ite  lig h t  
which the look-out saw was, as the captain of the 
N io b e  conjectures, probably a companion or b in 
nacle lig h t. The look-out man reported th is  lig h t, 
and im m ediate ly afterwards saw the loom of the 
V a le tta ’s sails and then the red lig h t, bu t before 
he had tim e to report i t  heheard the crash of the 
collision, which he says took place im m edia te ly 
a fte r he saw the sails. L a te r on he stated th a t 
he on ly saw the red lig h t  a fte r he heat'd the crash, 
and fin a lly  he said he almost “ saw the lo t at 
once.”  This evidence seems to  show very  c learly  
th a t there was a bad look-out on the N iobe . The 
evidence of the captain of the N io b e  does not 
m a te ria lly  a lte r tha t of the look-out. The captain 
was below when he heard the report of a lig h t. 
H e im m ediate ly came on deck and saw a w h ite  
lig h t  two or three po ints on the starboard bow, 
at a distance which he cannot estimate. He 
im m ediate ly ordered the helm hard-a-port. He 
d id  not hear the crash or know when the tow  
rope was cast off, b u t he th in ks  seven o r e igh t 
m inutes elapsed from  g iv in g  the order hard-a- 
po rt t i l l  the N io b e  s truck  the V a le tta . Seven or 
e igh t m inutes is probably more tim e than passed 
between the order hard-a-port and the collis ion of 
the N io b e  w ith  the V a le tta ; h u t th is  question of 
tim e is not m ateria l, as I  th in k  th a t a ll tha t could 
be done was done when the lig h t of the V a le tta  was 
seen, b u t I  consider i t  ough t to  have been seen 
sooner.

The next question is, whether th is  negligence 
of the N io b e  con tribu ted to the collis ion be
tween the F ly in g  S e rp en t and the V a le tta . On th is  
I  th in k  the evidence of the captain of the N io b e  is 
decisive. He says th a t i f  he saw his tu g  ta k in g  
a wrong course he ce rta in ly  should endeavour to  
con tro l her. I f  he saw her ta k in g  a d irection  
leading to danger, he should apprise her of i t  
by a lte ring  his own course, and th is  would be 
an effectual mode of w a rn ing  her. He also said 
th a t i f  he had seen the red lig h t  of the V a le tta  
sooner, he would have ported sooner, h u t th a t he 
would le t the tu g  get w ith in  a m ile, o r about a 
m ile, before he should th in k  i t  necessary to  po rt, 
and tha t, as i t  was, his p o rtin g  was so late th a t the 
tu g  could not take the h in t. I f  he had seen 
the red lig h t  about ha lf a m ile  off, he could have 
g irte d  the tu g —th a t is, he could have checked her 
by  sheering to the r ig h t  under a po rt helm. 
“  G ir t in g  ”  a tug , he says, is a common manoeuvre. 
I  have p u t the question to  the T r in i ty  B rethren, 
whether, i f  the red lig h t  of the V a le tta  had been 
sooner seen by those on board the N iobe , she 
could, by p o rtin g  her helm, have checked the 
course of the tu g  and could have prevented a 
collis ion between the tu g  and the V a le tta . I  am 
advised tha t she could, and th a t th a t would have
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been the proper and seamanlike th in e  to  have 
w V w r t  circumstances. A nd , as I  find  as a 

Z T  , no thm K *0 prevent the red 
1 gh t of the V a le tta  being seen at the regu la tion  
distance, i t  fo llows tha t the bad look-out of the 
N io b e  con tribu ted to the collision. I  am fu rth e r 
advised tha t, i f  the V a le tta  had been seen sooner 
the Niobe 'o u g h t to  have signalled by lig h ts  to 
the tu g  th a t she was rush ing in to  danger. To the 

t^ection th a t th is  m igh t have d istracted the 
a tten tion  of the tu g  from  looking ahead the 
answer is th a t the N io b e  would no t have any

1as,sume th a t there would no t be a 
sufficient look-out on the tu g  to look forw ard as 
w e ll as astern. T ak ing  th is  view  of the facts, I  
doubt whether the questions o f law which have 
been discussed before me arise in  th is  case, bu t I
tV  L i ° r t  yf Stai ej my, 0pmion on the Points raised.

d th a t the re la tion of the tu g  
X Z  l  t0 ,th ® tow  ° 7 nf r  was tha t of an indepen
dent contractor and th a t therefore the princ ip le
w  n ? - lrn e t t  18 aPPWrable, and th a t the
t h r n ^ ? ra n d h fl M eSRel are not responsible fo r the negligence ° f  the tu g  owner and his servants.

°v -the  decision in  Q u a rm a n  v. B u rn e t t  
is th a t the h ire r of horses w ith  a d rive r from  a iob-

haS t  In  ord inary  circum stances,'the 
management of the horses ; bu t Parke, B. says: 

i t  is undoubtedly tru e  tha t there may be special 
circumstances w h ich  may render the h ire r of -job 
horses and servants responsible fo r the neglect 
of a servant, though no t liable by v irtu e  o f the 
general re la tion  of master and servant. He may 
become so by his own conduct, as by tak in g  the 
actual management of the horses, o r ordering the 
servant to drive  in  a pa rticu la r m anner which 
occasions the damage complained of, or to absent 
n im se ll at one pa rticu la r moment and the like .”  
B u t i t  appears to  me tha t the au thorities c learly  
establish th a t the tow  has, under the ord inary  
contract of towage, contro l over the tug . The tug  
and tow  are engaged in  a common undertaking, 
of which the general management and command 
belong to  the tow, and, in  order th a t she should 
effic iently ca rry  out th is  command, i t  is 
necessary th a t she should have a good look-out 
and should no t a llow  herself to be drawn, or the 
tu g  to go, on a course which w ill cause damage 
to  another vessel. As D r. Lush ington has 
pointed out, i t  is essential to the safety of vessels 
being towed, th a t there should not be a d iv ided 
command, and convenience has established tha t 
the undiv ided a u th o rity  shall belong to the tow. 
The p ilo t, i f  there be one, takes his sta tion on the 
tow , and the officers of the tow  are usually as in  
the present case, of a h igher class and better able 
to  d irec t the navigation than those of the tug  
The practice which experience has dictated has 
received the sanction of many legal decisions 
and has been recognised in  the House of Lords in 
S p a ig h t v. T edcastle  (u b i sup .), where L o rd  B lack
bu rn  says th a t i t  is the du ty  of the tu g  to  ca rry  
ou t the d irections received from  the ship, and in  
the P r iv y  Council in  T h e  A m e r ic a n  a n d  The  
S y r ia  (L . Rep. 6 P. C. 127; 2 Asp. M ar. Law 
Cas. 350). A lth o u g h  in th is  la tte r  case i t  
was held, from  the special circumstances, tha t 
the command belonged to the tu g  and not to 
the tow, I  may observe th a t i t  is clear 
from  the evidence in  th is case th a t i t  was per
fec tly  well understood by the captains of the tug  
and tow  th a t the la tte r  had the contro l of th e ir
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movements, and th a t i t  was the d u ty  of those nav i
ga ting  the tow  to keep a good look-out and check 
the tu g  i f  i t  were going wrong.

S u t i t  was argued tha t, whatever the re la
tio n  of tu g  and tow may generally be, they 
were reversed in  th is  case by special c ircum 
stances -first, by the contract of towage between 
the parties, but there is no th ing  in  the con- 
tracü b u t a bare agreement to  to w ; secondly, 
by..the fact th a t the towage was a t sea w ith  a 
long scope of hawser, and tha t th is  gives 
rise to d iffe rent duties on the pa rt of the two 
vessels to those which exist in  r iv e r  towage w ith  
a shorter scope of hawser. I  agree tha t in  a 
towage a t sea w ith  a long scope i t  is more d iff i
c u lt fo r the tow to communicate w ith  the tug , 
and i f  i t  had been shown tha t the F ly in g  S erpen t 
had by some sudden manœuvre, which those on 
board the N io b e  could not contro l, b rought about 
the collision, I  should have held the N io b e  blame
less. Thus in  The S to rm cock  (u b i sup .) I  held the 
tu g  to be responsible, because the tug , which was 
o rig in a lly  steering a safe course, so suddenly 
departed from  i t  tha t the tow  could not check 
her o r fo llow  w ith o u t s tr ik in g  another vessel. I  
th in k  th a t the same resu lt would fo llow  in  a r iv e r 
towage in  lik e  circumstances. B u t in  the present 
case the action of the F ly in g  S e rp en t was not 
sudden, and m ig h t have been prevented by those 
on board the N io b e  i f  they had done th e ir du ty . 
Las tly , i t  was contended th a t the N io b e  was not 
liable because the m isch ief was not done by con
tact w ith  her. I  am of opin ion th a t th is  is 
im m ateria l where, as I  find  in th is  case to be the 
fact, the collis ion between the tu g  and the com
p la in ing  vessel m ig h t have been avoided but fo r 
the  co n trib u to ry  negligence of the tow.

Solic ito rs fo r the p la in tiffs , H o lla m s , S on , and 
C ow ard .

Solic ito rs fo r the defendants, T itos. Cooper 
and Co.

W ednesday , Feb. 22, 1888.
(Before S ir J ames H annen, assisted by T rin ity  

M asters.)
T he L ongnewton. (a )

C o llis io n  F iv e r  T ham es— F a rg e  a n d  s tea m sh ip— 
F u le s  a n d  B y e -la w s  f o r  the N a v ig a t io n  o f  the 
F iv e r  Tham es, A r t ,  21.

W here a  s team sh ip  n a v ig a t in g  the F iv e r  Tham es  
is  in  such a  p o s it io n , th ro u g h  no  f a u l t  o f  those 
i n  cha rge  o f  he r, th a t i t  is  u n s a fe  o r im p ra c 
tica b le  f o r  h e r to keep o u t o f  the w a y  o f  a  s a i l 
in g  vessel, i t  is  the d u ty  o f  the s a i l in g  vessel 
u n d e r  a r t .  21 o f  the F u le s  a n d  B y e -la w s  f o r  the  
N a v ig a t io n  o f  the F iv e r  Tham es, on  h e a rin g  the 
steam er s v ih is tle  sounded  as th e re in  p ro v id e d , to 
keep o u t o f  the w a y  o f  the steam er.

Q ucere: Is  a  s a i l in g  vessel, on h e a r in g  such a  
s ig n a l,  bo und  to keep o u t o f  the w a y  o f  a  steam er 
w ith o u t k n o w in g  th a t i t  is  i n  f a c t  u n sa fe  o r  
im p ra c tic a b le  f o r  the steam er to keep o u t o f  
her w a y  ?

T his was a collis ion action in  re m  in s titu te d  by 
the owners of the sa iling barge F u s s e ll against 
the owners of the s.s. L o n g n e w to n  to  recover 
damages occasioned by a collis ion between these 
two vessels in  the r iv e r Thames.
(a) Reported by J. P. A spinall and B utler A spinall, Enars

Barristers-at-Law.
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The facta alleged on behalf o f the p la in tiffs  were 
as fo llow s: S ho rtly  before 1.30 a.m. on Dec. 20 
1887, the R usse ll, a sa iling barge of 47 tons regis
te r, laden w ith  a cargo of bricks, was proceeding 
up the r iv e r  Thames on a voyage from  M urston 
to W estm inster. There was a l ig h t a ir from  the 
N .W .; the weather was clear and s ta rlig h t bu t 
dark, and the tide  was flood of the force of about 3 j  
knots. The R u sse ll was ju s t below T ripcock 
Po in t, standing over from  the south to the no rth  
shore close-hauled on the p o rt tack. In  these 
circumstances those on board the R usse ll ob
served the green and masthead lig h ts  of the s.s. 
L o n g n e w to n  coming down the r iv e r  a l i t t le  to 
the no rth  of mid-channel, s lig h tly  before the 
p o rt beam of the R u sse ll, and d is tant about 200 
or 300 yards. The R u sse ll kept her course, and 
the green l ig h t  of the L o n g n e w to n  was shut in  
and her red lig h t  opened, about abeam of the 
R u sse ll. S ho rtly  a fte r the green lig h t again 
came in to  view, and the steamer was seen to be 
approaching, w ith  a ll three of t ie r lig h ts  open, so 
as to  render a collis ion im m inent. A ltho ug h  the 
L o n g n e w to n  was loud ly  hailed to po rt she came 
on, and w ith  her stem struck  the R usse ll on her 
po rt side, do ing her so much damage tha t she 
sho rtly  afterwards sank.

The facts alleged by the defendants were as 
fo llo w s : S ho rtly  before 1.30 a.m. the L o ngne w ton , 
a screw steamship o f 1206 tons reg ister, was in  
charge of a p ilo t, proceeding down the Thames 
on a voyage from  Beckton gas works to  Sunder
land. Owing to a num ber of barges com ing up 
the r ive r, the L o n g n e w to n  was kept on the no rth  
side o f midstream, and was m aking about TJ knots 
over the ground. In  these circumstances those 
on board the L o n g n e w to n , a fte r many ligh ts , red 
and green, of barges beating up had Deen seen in  
the v ic in ity , observed the red lig h t  o f a barge, 
which proved to  be the R usse ll, about two to  three 
ships, lengths off and bearing about three to  fou r 
po in ts on her starboard bow. I t  then being un 
safe and im practicab le fo r the L o n g n e w to n  to keep 
out of the way of the R u sse ll ow ing to  a vessel 
at anchor on the po rt side of the L o n g n e w to n , 
and a number of barges on her starboard side, 
her engines were stopped and her steam w histle 
was sounded five or six tim es in  rap id  succession 
as a signal to the R u sse ll to go about, in  accor
dance w ith  a rtic le  18 of the Buies and Bye- 
Laws fo r  the N av iga tion  o f the B iv e r Thames. 
B u t im m ediate ly afterwards, as the R u sse ll kept 
on, the engines of the L o n g n e w to n  were reversed 
fu l l  speed, a manoeuvre w h ich caused great r is k  
of fou lin g  her w ith  other c r a f t ; the R usse ll, 
however, kept on and w ith  her po rt side s truck  
the L o n g n e w to n ’s stem.

The defendants (in te r  a l ia )  charged the p la in 
t iffs  w ith  breach of arts. 2 and 21 of the Bye-Laws 
fo r the N aviga tion  of the B iv e r Thames, which 
are as fo llo w s :

A rt. 2. Nothing in the following rules shall exonerate 
any vessel, or the owner, or master, or crew thereof 
from the consequences of any neglect to carry lights or 
signals, or of any neglect to keep a proper look-out, or 
of the neglect of any precaution which may be required 
by the ordinary practice of seamen, or by the special 
circumstances of the case.

Art. 21. I f  a sailing vessel and a steam-vessel are pro
ceeding in such a direction as to involve risk of collision, 
the steam vessel shall keep out of the way of the sailing 
vessel. I f ,  owing to oauses beyond the control of those 
navigating the Bteam-vessel, i t  is unsafe or impractic
able for the steam-vessel to keep out of the way of the

sailing vessel, she shall signify the same to the sailing 
vessel by four or more blasts of the steam-whistle _ in 
rapid succession, as mentioned in rule 18; the sailing 
vessel shall then keep out of the way.

M y h u rg h , Q.C. (w ith  h im  D r. R aikes), fo r the 
p la in tiffs .— The steamship is solely to blame fo r 
th is  collision. I t  was her d u ty  to  keep out o f the 
way o f the barge, and th a t she fa iled  to  do. 
Moreover, i f  in  fact the steamer was in  such a 
position as to be incapable of ge ttin g  out of the 
way o f the barge, those in  charge of her were 
w rong in  b ring ing  her in to  such a position. 
A r t .  21 was never intended to  a llow  steamers to  
b rin g  themselves in to  positions o f danger and 
then cast upon sa iling  vessels the d u ty  of keeping 
out of the way.

S ir W a lte r  P h i l l im o re  (w ith  h im  J . P . A s p in a ll)  
fo r the defendants.— The position in  which the 
steamship found herself was brought about by no 
negligence of those in  charge o f her. I f  so, the 
circumstances were clearly w ith in  a rt. 21, and 
i t  therefore was the d u ty  of the barge to  keep out 
of the way. Even assuming the steamer not to  
have been ju s tifie d  in  g e ttin g  in to  the position in  
which she was, the barge d id  w rong  in  not g iv in g  
way a fte r she knew the d iff ic u lty  the  steamer was 
in.

M y b u rg h , Q.C. in  rep ly.
S ir James H annen .— There can be no doubt 

th a t the u ltim ate  cause of th is  collis ion was, th a t 
the signal given by the L o n g n e w to n  was not heard 
and acted upon by those in  charge of the barge 
R usse ll. I  enterta in  no doubt whatever th a t the 
signal was given. T ha t was deposed to  by 
various witnesses of whose trustw orth iness I  
have no doubt. I  was especially influenced by the 
evidence o f the man who was on the fo llow ing  
barge, who says he heard the signal and acted 
upon it .  U n fo rtu na te ly  i t  was no t heard by 
those on board the R u sse ll, o r a t any ra te i t  was 
not acted upon. T ha t gives rise to  th is  question, 
whether or not the L o n g n e w to n  had been brought 
in to  the position in  w h ich she was when she gave 
th a t signal by causes beyond the con tro l o f those 
nav igating  her, so as to  make the 21st a rtic le  of 
the Buies and Bye-Laws fo r the N av iga tion  of the 
B iv e r Thames applicable. O f course she m ust not 
be brought in to  such a position m ere ly by the act 
and w il l  o f those nav iga ting  her w ith o u t ju s t i f i
cation. The question is, w hether they were ju s t i
fied in  b ring ing  her in to  the position in  w h ich she 
was. I  confess I  have entertained some doubts 
upon the po in t, b u t even i f  they were stronger 
than they are I  should no t feel ju s tifie d  in s e ttin g  
them  up against the opin ion of m y assessors. The 
question I  have p u t to  them  is, whether the L o n g 
n e w to n  was ju s tifie d  in  com ing ou t from  behind 
the steamers in  such a way as to  b r in g  herself in to  
the position in  w h ich  she was when she gave th is  
signal. They are of opinion th a t she was. T he ir 
view  of the m atter appears to  be th is . They say 
tha t th is  steamer seems to  have been p rope rly  and 
care fu lly  navigated, and tha t she had below her a 
great num ber of vessels tack ing  across the rive r. 
I  thought at f irs t there was some exaggeration as 
to the num ber o f these vessels, bu t the T r in i ty  
B re th ren  te ll me tha t they are no t a t a ll surprised 
at the number. B u t they say tha t, having to  
encounter a num ber o f c ra ft under these c ircum 
stances is no reason w hy a steamer should not go 
down slow ly and under such command th a t she 
can stop and reverse i f  exigencies require  it .  They
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tel1 me th at they see no reason to  th in k  
th a t there was any th ing  to  prevent th a t course
w f  They say tha t C0ldd not ljoioreseen th a t the steamer would be b rought in to
dangerous p ro x im ity  to  th is  barge ju s t a t such a
S T A C° T CtUre of circumstances as would 
make i t  d iff ic u lt o r impossible fo r  the steamer to 
extrica te  herself from  the embarrassment the 
barges m igh t p re sen t; and also th a t i t  could not 

th.at *he R u s s e ll would take so long 
to  tack towards the no rth  shore as to b ring  about
fa,?/“ ? 61’0113 Pro x lm ity- and th a t she m rnh t in
h e r ’ i f / 6 S T  ab° Ut’ "  the bai'Se f o x i n gner did, a t a po in t much fu rth e r from

cius ionT hat th " T  the re f.or°  come to t lle  con'  ctusion th a t the L o n g n e w to n  was not to  blame
She h®rsel.f  ln t0  th e position in  which
she was when the signal was given.

quesi i0n H ’ what could the L o n g n e w to n  
do which was safe and practicable fo r the purpose 
o f keeping out of the way of the barge P ShePdid 
stop and reverse, the effect o f w h ich was to  lessen 
her way and so d im m ish the damage which would 
otherwise have been occasioned. She could not 
starboard, as tha t would have caused r is k  of her 
run n ing  in to  a vessel at anchor. I t  is indeed 
possible th a t she m ig h t have ported, and by so 
aomg m igh t have avoided the collis ion w ith  the 
barge R u sse ll, bu t such a manoeuvre w ould have 
been attended w ith  other danger. H e r head 
would probably have been taken by the flood 
tide, and she would have got a thw art the rive r, 
which would be a dangerous and unsafe position 
to r a vessel of her size to be pu t into. Besides, i f  
a fte r p o rtin g  she had remained under a po rt 
helm, there would have^ been danger of collis ion 
w ith  e ither the fo llow ing  barge o r one of the 
o ther barges. The T r in ity  B reth ren therefore 
th in k  th a t the circumstances were those contem- 
plated by the ru le , and th a t th is  steamer, find ing  
herself in  a position in  which any steps to  get out 
o f the way of the barge w ould have been a t
tended w ith  an absence o f safety and r is k  of 
damage, she was ju s tified  in  ca lling  upon the 
barge to  a lte r her tack. The man on board the 
barge has said th a t i f  he had heard the signal 
he should have gone about. I t  was because 
he d id  not hear the signal th a t he d id  not do so 
In  these circumstances, the question of law which 
was discussed before me does not arise. A l l  I  now 
say upon i t  is, th a t when a sa iling  vessel hears a 
signal to  keep out of the way, as in  th is  case by 
a lte rin g  her tack, i t  is a prudent course to adopt 
i f  i t  cam be done, because i t  is impossible fo r a 
sa iling  vessel to  fo rm  an opinion o f w hat the c ir 
cumstances are w h ich  have brought the steamer 
into, the position in  w h ich she gives th a t signal. 
The prudent course, therefore, is to  a t once act 
upon i t  as the o ther barge did. On another po in t 
in  the case I  am of opinion tha t had I  though t 
the Longnewton to  blame, I  should have con
sidered her responsible fo r the whole of the 
damage, because I  am advised th a t i t  was not an 
unna tu ra l, and therefore not an im proper th ing , 
th a t the men on the barge when she was s truck 
should get in to  th e ir  boat fo r  safety. These 
questions, however, are not necessary to the 
determ ination of the case. I  pronounce the barge 
alone to  blame.

Solic ito rs fo r  the p la in tiffs , E a r lo w  and Jackson.
S olic ito r fo r  the defendants, W ill ia m  B a th a m .

Op E ngland. [A d m .

M o n d a y , Feb. 27, 1888.
(Before the R ig h t Hon. S ir J ames H annen and 

B utt, J ., assisted by T r in ity  M asters.)
T he R ose of E ngland, (a )

ON APPEAL FROM THE CITY OF LONDON COURT 
(ADMIRALTY JURISDICTION).

C o ll is io n — R iv e r  T ham es—F o g — S a i l in g  a n d  du m b  
barges R u les  a n d  B y e -la iv s  f o r  the N a v ig a t io n  
o f  the R iv e r  Tham es, N o . 20.

D u m b  barges i n  the T ham es do n o t c a r ry  an chors , 
a n d  have no  m eans o f  b r in g in g  themselves u p  
except by g o in g  ashore o r  fa s te n in g  on to a n y 
th in g  they m a y  come in  con tact w ith ,  a n d  lienee a  
du m b  barge s ta r t in g  on  h e r voyage i n  c le a r  
w e a th e r a n d  g e ttin g  in to  a  fo g , is  n o t g u il t y  o f  
negligence i f  she comes in to  con tact w i th  a  vessel 
m oored i n  the r iv e r ,  a n d  i f  th a t  vessel i n  breach o f  
the R u le s  a n d  B y e -la w s  f o r  the N a v ig a t io n  o f  the 
R iv e r  Tham es has he r a n ch o r n o t stoch-a■ w ash , 
a n d  the ba rge is  the reby in ju re d ,  the  vessel so 
m oored is  so le ly  responsib le  f o r  such dam age.

T his  was an appeal from  a decision of th e  judge 
of the C ity  of London C ourt in  a co llis ion action 
m  rem . The action was b rought by the owners 
of the dum b barge E d ith  and o f the cargo laden 
on board of her against the owners o f the sailing 
barge Rose o f  E n g la n d  to recover damages fo r a 
collis ion between the two barges in  the r iv e r 
Thames on the 25th Aug. 1887.

1 he facts alleged by the p la in tiffs  were as 
fo llow s: A t  about 1 a.m. on the 25th Aug. the 
dum b barge E d ith ,  laden w ith  a cargo of coals, 
le ft C harlton to  proceed up the r ive r. A t  this’ 
tim e the weather was clear, bu t when the barge 
was off B la c k b a ll S ta irs the weather had become 
so th ic k  th a t i t  was impossible to  see the shore 
ligh ts . H e r oars were then taken in , and she was 
allowed to  d r i f t  up on the flood tide. S ho rtly  
afterwards the r id in g  lig h t of a barge, which 
proved to  be the Rose o f  E n g la n d  was seen about 
a barge’s length ahead, and before a n y th in g  could 
be done the starboard side fo rw ard  of the E d ith  
struck the po rt side o f the Rose o f  E n g la n d .  The 
Rose o f  E n g la n d  was made fast to the barge A d a , 
which was a t anchor, and, according to  the p la in 
t if fs ’ evidence, the anchor stock o f the Rose o f  
E n g la n d  was out of the water, the consequence 
of which was th a t the fluke was driven in to  the 
E d i th  and she subsequently sank. The E d ith  
was not provided w ith  an anchor o r any other 
means o f b rin g in g  herself up. A ccord ing  to the 
evidence dum b barges in  the Thames are not 
usua lly  provided w ith  anchors, and have no app li
ances fo r ra is ing  them.

The defendants’ witnesses alleged th a t th e ir 
barge was made fast to the barge A d a , and th a t 
th e ir  anchor at the tim e of the collis ion was stock- 
a-wash.

A r t .  No. 20 of the Rules and Bye-laws fo r the 
N av iga tion  o f the R ive r Thames, provides :

No vessel shall be navigated or lie in the river with 
its anchor or anchors hanging by the cable perpendi
cularly from the hawse, unless the stock shall be awash 
except during such time as shall be absolutely necessary 
for catting or dishing the said anchor or anchors, or 
during such time as may be absolutely necessary for 
getting such vessel underway.

The learned Commissioner having found tha t 
the anchor o f the Rose o f  E n g la n d  was not stock-a-
(o) Reported by J. P. A rpinall and B utler  A spinall, Esqrs

Barristers-at-Law.
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wash, and having pronounced her to  blame, p ro
ceeded as follows: “ The only question tha t remains 
is whether there was negligence on the pa rt o f the 
p la in t if f ’s witness in  navigating  th is  barge in  the 
fog in  the position he represented h im self to be. 
H e could not anchor because ho had not an 
anchor. ISTor would his not having an anchor 
amount to negligence. I t  would be a very strong 
th in g  to  hold tha t, because an o rd inary  dumb 
barge has no anchor. Then the man seems to 
have navigated his bargo w ith  as much care as 
the circumstances perm itted. O f course he can
not be made responsible fo r  the fog com ing on 
and leaving him  in  the position in  which he found 
himself. Therefore, as I  indicated before, I  can
not consider there is any negligence on the na rt 
o f the p la in t if f  which w ould d isen title  h im  to 
recover.”

F rom  th is  decision the defendants now ap
pealed.

D r. Bailees, fo r the defendants, in  support of 
the appeal.— The E d i th  was solely to blame fo r 
the collision. On the evidence the cou rt should 
find  th a t the anchor o f the B ose o f  E n g la n d  was 
stock-a-wash, and, i f  so, she is free from  blame. 
The E d i th  was im properly  allowed to  d r i f t  up the 
r iv e r  in  a fog, w ith ou t any means of b rin g in g  
herself up or ta k in g  her clear o f any c ra ft be 
they in  m otion or at anchor. The only means she 
had of keeping herself clear of the Bose o f  
E n g la n d  were by using her oars, and these had 
im properly  been taken in  some tim e before the 
collision. A  dum b barge has no r ig h t  to be 
under way in  a th ic k  fog. I t  is negligence on the 
pa rt of her owners in  not p ro v id ing  her w ith  an 
anchor, and so g iv in g  herself the means of b r in g 
in g  up when the weather becomes so th ic k  as to 
make navigation dangerous. The fact tha t i t  is 
the practice not to provide these barges w ith  
anchors does not relieve barge owners from  
lia b ility  when, ow ing to the w ant o f anchors, ac
cidents happen.

H a l l ,  Q.C. (w ith  h im  G a ske ll) , fo r the p la in tiff, 
was not called upon.

S ir J ames H annen.— On the question o f fact, 
the learned commissioner has had the advantage 
of hearing and seeing the witnesses, w h ich  we 
have not. W e are not, therefore, in  a position to 
say he was wrong, and although D r. Raikes has 
pu t forw ard various suggestions to  account fo r 
the way in  which tho damage was caused, I  th in k  
they are w ho lly  untenable. I  therefore come to 
the conclusion th a t the anchor of the sa iling  
barge was not stock-a-wash, and th a t the damage 
was thereby caused.

There then remains the fu rth e r question, 
whether there was negligence on the p a rt of 
the dumb barge. That is undoubtedly an im 
po rtan t question, and i t  m ay w e ll be th a t there 
ought to  be some regulations as to the naviga
tion  of tha t class of c ra ft. B u t we have to 
dealw ith  th is  case as th ings are at present. 
We have inqu ired  of the T r in ity  Masters, and 
they te ll us tha t i t  is tho practice, and always 
has been the practice fo r  dumb barges in  the 
Thames to be w ith ou t an anchor, and tha t they 
are provided w ith  no means of g e ttin g  up an 
anchor i f  they had one. In  argum ent i t  was 
suggested th a t they ought to stop. B u t how are 
they to  do th a t P There are on ly  tw o ways. The 
f irs t is to  go ashore, the resu lt of which, at some 
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states of the tide, would be to  s im p ly wreck 
themselves, or t i l t  them up on one side. Tho 
second is to go on u n t il they come in  contact w ith  
something to which they can make themselves 
fast. T ha t was ju s t what was done here. T h is  
barge was being navigated in  the usual recog
nised way, and we cannot im pute  any negligence 
to  her. The resu lt is th a t the appeal m ust be 
dismissed.

B utt, J. concurred.
A p p e a l d ism issed.

Solic ito rs fo r  the p la in tiffs , K eene, M a rs la n d ,  
and B ry d e n .

Solic ito rs fo r  the defendants, F a r lo w  and 
Jaclcson.

W ednesday, A p r i l  11, 1888.

(Before S ir J ames H annen .)
T he T asmania , (a )

C o llis io n — T u g  a n d  to w — M a r it im e  lie n — A c tio n  
i n  re m — L ia b i l i t y  o f  s h ip .

A s h ip  is  n o t l ia b le  to  be proceeded a g a in s t i n  re m  
f o r  dam age un less he r ow ne rs  a t  the tim e  o f  the  
acc iden t a re  p e rs o n a lly  lia b le , a n d  c o u ld  be p r o 
ceeded a g a in s t i n  p e rs o n a m  f o r  the  dam age. 

H ence, w here  a  tu g  com pany  co n tra c t to  to w  u p o n  
te rm s e xe m p ting  them  f r o m  l ia b i l i t y  f o r  dam age  
caused by negligence, a n d  they engage by c h a rte r  
a  tu g  b e lo ng in g  to a  t h i r d  p e rso n  to p e r fo rm  the  
tow age, a n d  the tu g  is  by  the c h a rte r  p lace d  
u n d e r the charge o f  a  s e rva n t o f  the com pany  
by whose neg ligence dam age is  done to a  tow , 
the tu g ' com pany by reason  o f  the  c o n tra c t n o t 
be ing  lia b le , a n d  the o w n e r o f  the tu g  n o t be ing  
p e rs o n a lly  lia b le , there is  no  l ia b i l i t y  in  re m  on  
the p a r t  o f  the tu g  f o r  the da m age  done.

T his was a collis ion action i n  re m , by W ill ia m  
H arrison , the owner o f the tra w lin g  smack the 
S tr iv e r , against W ill ia m  W atk ins, the owner of 
the screw-tug the T a s m a n ia .

The collis ion occurred about 9 a.m. on Oct. 25, 
1887, at the entrance to  Y a rm ou th  H arbour.

A t  the tim e o f the collis ion tho S tr iv e r  was in  
tow  of the T a s m a n ia , w h ich was under cha rte r 
to the Great Y a rm ou th  Steam tug Company 
L im ite d , and was in  charge of one of th e ir  
servants, a man of the name o f O fford. The 
S tr iv e r  had fa llen  in  w ith  the T a s m a n ia  o ff the 
entrance to Y arm outh  H arbour, and her rope 
having been hauled on board the T a s m a n ia , the 
T a s m a n ia  commenced to  tow  her towards the 
harbour. In  these circumstances a b r ig  in  tow  
of the tu g  G leaner was seen entering  the harbour 
ahead of the T a s m a n ia . The T a s m a n ia  and the 
S tr iv e r  were proceeding in  a d irec tion  as i f  to 
pass to  the no rthw a rd  of the b rig , and fo r th is  
purpose the T a s m a n ia  ran  in  between the b r ig  
and the no rth  p ie r and then suddenly stopped. 
The helm  of the S tr iv e r  was pu t hard-a-starboard, 
bu t w ith  her stem she s tru ck  the po rt quarte r of 
the T a s m a n ia , thereby susta in ing such damage 
th a t she sho rtly  afterwards sank.

The p la in t if f  charged the T a s m a n ia  w ith  
im p rope rly  and w ith o u t w a rn ing  stopping ahead 
o f the S tr iv e r .

The defendant alleged th a t the collis ion was 
solely caused by the negligent navigation of

(a) Reported by J. P. A spinall and Butlkh A s p in a ll , Esqre., 
Barristere-at-Law.
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the S tr iv e r ,  and charged her w ith  im properly  
neglecting to take in  canvas, w ith  overrunnino- 

tow-rope, and w ith  neglecting to starboard 
her helm to keep clear of the T a sm a n ia .

They also a lte rna tive ly  pleaded as follows :
9. On the 18th Oot. 1887 an agreement in writing was 

made between Mr. W illiam Watkins, of 121,1’enohureh-
and th™ the registered owner of the
lnd Great Yarmouth Steamtug Company 

¿■,wfho ,at *hat tlme since owned a fleet of
S ied for towing purposes, in the following terms : 

121, Fenchurch-street, London, E.C., Oct. 18 1887 —
Ow npvT fi rC at m ' We6k’ Payable in advance.
, r ®  a 0rT  five and stores (fo,,r  men anda boy). Charterers finding a pilot as captain, coals, and
aPcn„n+PeS T ' AU damaf.ea to be for charterer’s account. Salvage and derelicts to be mutually shared 
v essels to be employed towing fishing boats in and out 
of Cieat Yarmouth Harbour. Hire to commence and 
end m London. Charterers to have option of purchasing 
? o?Fn,Sel S. aI1y tlme during continuance of this charter 

at 28o0i..-Signed W. W a t k in s  ; G. W. Ow e n s , for and
Limited ’ ’ °f  ^  Great Yarm°uth Steamtug Company
..td - Pursuant to the said agreement the T a s m a n ia  on  
the 21st'Get. 1887 arrived at Great Yarmouth, and was 
placed by the said company under the control and 
management of George Offord, a servant of the said 

an(  ̂so rema n̂e(l  down to and on the said 25th 
Oct. 188/, and was employed and used by the said com
pany under the control and management of the said 
George Offord, as one of the company’s fleet of tugs 
tor the towage of vessels in and out of Great Yarmouth 
Harbour.

11. Before and on the said 18th Oct., and thence down 
to and on the said 25th Oct., the plaintiff W illiam 
Harrison was a director of the said company, and was 
present at the meetings of the said company, at 
which resolutions for the hire of the T a s m a n ia  were 
passed, and was a party to the making of the said 
agreement of the said 18th Oct., and to the use and 
employment of the T a s m a n ia  as one of the company’s 

of tugs, and to the appointment of tlio said George 
Offord to the control and management of her.
, 1?LS >rJSfiSe t i ? e Previously to the 25th Oot. the 

plaintiff W illiam Harrison had employed the tugs of 
the said company when available for the towage of his 
vessels m and out of Great Yarmouth Harbour, and no 
other tugs, and the master of the S tr iv e r  was before and 
on the said 25th Oct. under orders from the plaintiff to 
employ the tugs of the said company when so available 
and no others, for such towage purposes ; and tho master 
did m obedience to such orders hire the T a s m a n ia  a3  

and being one of the said company’s tugs for the purpose 
of towing the S tr iv e r  into the harbour.

13. For many years previously to the said 25th Oct 
public notice had been given by the said company that 
thoy would tow vessels on the following conditions 
on ly : ‘ That they are not to be answerable or accountable 
for any loss or damage whatever which may happen to 
or be occasioned by any vessel, boat, or craft, or any of 
the cargoes on board the same, while such vessel, boat 
or craft is in tow of oithor of the steamtugs in the rivor 
or at sea, and whether arising from or occasioned by 
any supposed negligence or default of them or their 
servants, or defects or imperfections in the same steam- 
tugs or either of them, or the machinery or any other 
part of the same, or any delay, stoppage, or slackness 
of the speed of the same however occasioned, or for 
what purpose wheresoever taking place, and that tho 
owner or persons interested in the vessels, boats, or 
crafts, or of the cargoes on board the same so towing, 
undertake, bear, satisfy, and indemnify the said tug 
owners against the same.”

14. The plaintiff, as such director as aforesaid, and 
also as regularly employing the tugs of the said com
pany, had notice and knowledge of such special contract, 
and tho T a s m a n ia  was engaged to stow the S tr iv e r  on 
the terms of the said special contract; and the towage 
service was performed by the T a s m a n ia  upon the terms 
of the said special contract, and not otherwise. The 
master and crew of the S tr iv e r  had also notice and 
knowledge of the said terms before and at the time 
when they were engaged for the S tr iv e r .

15. I f  there was any negligent navigation of tho 
T a s m a n ia , which is denied, the same was negligence 
within the meaning of the said special contract, anil was 
covered by the terms thereof.

I t  appeared th a t a t the head of the notice 
re ferred to  in  paragraph 13 of the defence were 
certa in  named vessels of which the T a s m a n ia  was 
no t one. The fu rth e r facts o f the case appear in  
the judgm ent.

■March 9 a n d  11.— The action was heard by the 
President, assisted by N autica l Assessors, when i t  
was found th a t the cause of the collis ion was the 
negligence of O fford, the  servant of the tu g  
company.

I t  was then arranged th a t the question o f law 
should be argued on a subsequent date.

M a rc h  23.— The question o f law came on fo r 
argum ent.

Cohen, Q.O. (w ith  h im  W it t  and J .  P . A s p in a ll)  
fo r the defendants.— INo action can be m aintained 
by the p la in t if f  against the tu g  company by 
reason of the term s o f the contract, and therefore 
no action can be m aintained i n  p e rso n a m  against 
W atk ins, whether the negligence complained 
o f was th a t of his servant or the company’s 
servant, because the benefit o f the contract enures 
to  the benefit o f the defendant, and protects 
h im  from  liab ilit ie s . Hence i t  follows th a t no 
action i n  re m  w i l l  lie. The p la in t if f  being a 
d irector of the tu g  company, and having fu l l  
knowledge of the term s upon which the T a s m a n ia  
was engaged, and upon which she perform ed 
towage services, can have no r ig h t of action in  
contract against the tu g  company. The fact tha t 
the services of the T a s m a n ia  were engaged by 
the master of the S tr iv e r ,  and not by H arrison , 
makes no difference as to the lia b ility  of the tu g  
company in  contract. The knowledge of the 
p rinc ip a l is the knowledge of the a g e n t:

M a yhe w  v. E am es, 3 B. &  Cress. 601; I  C. & P. 550;
Bindley on Partnership, p. 287.

The p la in t if f  could m ainta in  no action against the 
tu g  company in  t o r t :

The U n ite d  Service, 49 L. T. Rep. N. S. 701; 5 Asp. 
Max-. Law Cas. 171; 9 P. Div. 3;

S ym onds  v. P a in , 30 L. J. 256, Ex. ;
The C h a rte re d  M e rc a n tile  S a n k  o f  I n d ia  v. The  

N e th e rla n d s  I n d ia  S team  N a v ig a tio n  C om pany  
48 L. T. Rep. N. S. 546; 5 Asp. Mar. Law Cas. 65; 
10 Q. B. Div. 521.

I t  fu r th e r follows tha t, as the cause of the collis ion 
was the negligence of a person who was not tho 
servant of W atk ins , no action w ill lie  i n  p e rso n a m  
against W atk ins. In  th is  p a rticu la r case th is  
would be so even i f  O fford were held to  be the 
servant of W atkins. W atk ins, as to th is  contract, 
is e ither a p rinc ip a l or a sub-contractor, and a 
sub-contractor is en titled  to  the pro tection  of the 
contract under which tho service is rendered 01- 
act done, even where the action is brought in  
t o r t :

B r is to l  a n d  E xe te r R a ilw a y  C om pany  v. C o llin s  
5 Jur. N. S. 1367; 7 II. of L. Cas. 194; 29 L. J 
41, E x .:

H u l l  v . N o rth -E a s te rn  R a ilw a y  C om p a n y , 33 L. T 
Rep. N. S. 306; L. Reo. 10 Q. B. 437 ; 44 L. J 
164, Q. B.

I f  no action i n  p e rso n a m  lies, then no action 
in  rem  lies ;

The P a r le m e n t Beige, 42 L. T. Rep. N. S. 273 ; 5 P. 
Div. 197 ; 4 Asp. Mar. Law Cas. 234;

The H a lle y , IS  L. T. Rop. N. S. 879; L. Rep. 2 P. C. 
193; 3 Mar. Law Cas. O. S. 131;
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The L e a m in g to n , 32 L. T. Bep. N. S. 69 ; 2 Asp. M ar.
Law Cas. 475; 23 W . B. 421.

S ir W a lte r  P h i l l im o re  (w ith  h im  B a d e n -P o w e ll 
and F ra s e r  M a c le o d  fo r the p la in tiff), c o n tra .—  
The defendant' cannot re ly  upon the notice 
exem pting from  lia b ility ,  as the T a s m a n ia  is not 
one o f the named tugs. [S ir  J ames H annen .—  
The contract has to  be collected from  a ll the 
circumstances of the case.] The p la in t if f  has a 
m a ritim e  lien, and is therefore en titled  to  be 
indem nified out of the proceeds o f the w rongdoing 
res. The owner gives up the possession of his 
ship to  charterers fo r  the purpose of earn ing 
fre ig h t, and s t i l l  remains liab le  :

F le tc h e r v . B ra d d ic k , 2 B. & P. N. S. 182 ;
The T iconderoga , Swa. 215 ;
The R ub y  Queen, Lush. 266.

The p la in t if f  ought no t to  be deprived of his 
remedy because con tractua l re lations w ith  which 
he has no th ing to  do exist between the shipowner 
and the c h a rte re r:

The J u lia ,  Lush. 224;
The T h e tis , 3 Mar. Law Cas. 0 . S. 357 ;
The N ig h tw a tc h , Lush. 542.

Cohen, Q.C., in  rep ly , cited 
Q u a rm a n  v. B u rn e tt, 6 M. &  W . 499; 4 Jur. 969 ; 
H o d g k inso n  v . F e rn ie , 26 L. J. 217, C. P. ;
The D r u id ,  1 W . Bob. 391;
The V o la n t, 1 W. Bob. 388.

C u r. adv. v u lt .

A p r i l  11.— S ir J ames H annen .— The p la in t if f  
H a rrison  is the owner of several fishing-smacks. 
These smacks from  tim e to  tim e engage the 
services o f various tugs, and amongst others the 
tugs of the Great Y arm outh  S team tug Company 
L im ited . The p la in t if f  is a d irec to r of th is  tu g  
company, and gives his smack-masters general 
directions to  employ the tugs o f the company 
when available in  preference to  others. The 
course of business fo r several years between the 
tu g  company and H a rrison  has been fo r the tug  
company to  send in  qu a rte rly  accounts on which 
is p rin ted  the fo llow ing  no tice : “ The Great 
Y arm outh  T ug  Company L im ited , owners of the 
steamtugs V ic to r ia ,  U n ite d  S ervice, E xp re ss , 
M e teor, S a i lo r ,  S ta r ,  P i lo t ,  and Ya.re, respectfu lly 
give notice th a t they  w il l  tow  vessels, boats, or 
other crafts by the above-named steamtugs on 
the fo llow ing  conditions o n ly : That they are not 
to  be answerable or accountable fo r any loss or 
damage whatever w h ich may happen to  or be 
occasioned by any vessel, boat, or c ra ft, o r any of 
the cargoes on board the same, w h ile  such vessel, 
boat, or c ra ft is in  tow  of e ither of the steam- 
tugs in  the r iv e r  or a t sea, and whether a ris ing  
from  or occasioned by any supposed negligence 
o r de fau lt of them  or th e ir  servants, o r defects 
or im perfections in  the said steamtugs o r e ither 
of them, or the m achinery or any other pa rt of 
the same, or any delay, stoppage, or slackness of 
the speed of the same, however occasioned, or fo r 
w hat purposes wheresoever ta k in g  place; and tha t 
the owner or persons interested in  the vessels, 
boats, o r crafts, or of the cargoes on board the 
same so tow ing, undertake, bear, satisfy, and 
indem nify  the said tug-owners against the same.”  
In  the m onth of Oct. 1887 the directors of the 
tu g  company determ ined to engage on h ire  an 
additiona l tu g  fo r  the purpose of rendering on 
th e ir  behalf s im ila r services to  those in  which 
th e ir  own tugs were employed, and on the 18th 
Oct. they entered in to  the fo llow ing  agreement

| w ith  the owner o f the tu g  T a s m a n ia  : “  T a s m a n ia  
h ire  at 301. per week, payable weekly in  advance ; 
owner find ing  a crew of five and stores ; charterers 
find in g  a captain as p ilo t, coals and p o rt expenses. 
A l l  damages to  be fo r charte rers ’ account. 
Salvages and derelicts to  be m u tu a lly  shared. 
Vessel to  be employed to w in g  fish ing  boats in  
and out of Great Y arm outh  H arbour. H ire  to 
commence and end in  London. Charterers to 
have option of purchasing the  vessel a t any tim e  
d u rin g  continuance of th is  charte r a t 28501.— 
W. W a tk in s ; G. W . Owens.”  On the 21st Oct. 
the T a s m a n ia  a rrived  at Great Y arm outh , and 
in  pursuance of the term s of the agreement th a t 
the charterers should find  a captain as p ilo t, 
the tu g  company appointed in  th a t capacity 
George O fford, a servant of the irs , who on th e ir  
behalf had charge o f the T a s m a n ia , and had the 
con tro l and management of i t  fo r  the same 
purposes and to  be employed on the same term s 
as the tugs owned by the company. In  th is  
character O fford  steered and had command of 
the T a s m a n ia  at the tim e  of the casualty which 
has occasioned th is  lit ig a tio n . The p la in t if f  
H a rrison , as d irec to r of the  tu g  company, was 
present at the meetings o f the company at 
which resolutions fo r  the h ire  of the  T a s m a n ia  
were passed, and was a p a rty  to  the m aking o f 
the agreement of Oct. 18, and to  the appointm ent 
o f O fford to  the con tro l and management o f 
her, and to  the em ployment of the T a s m a n ia  to  
render towage services on the same term s as the 
tugs of the company had rendered them. The 
company made the same charges fo r the services 
of the T a s m a n ia  as fo r its  own tugs, the charge 
fo r  tow ing  a fishing-smack in to  Y a rm o u thH arbo u r 
being 7s. 6d. On the 25th Oct. the S trive n , a fish ing- 
smack belonging to  the p la in tiff, a rrived  off 
Yarm outh , and thp master seeing the T a s m a n ia  
headed the S trive n  towards her fo r  the purpose 
of being towed in. Th is manœuvre was sufficient 
to  indicate his wishes, and w ith o u t a w ord passing 
on e ither side a line  was th row n  from  the 
T a s m a n ia , the S tr iv e n ’s hawser was hauled on 
board the tug , and she a t once proceeded to  tow 
the smack in to  Yarm outh . In  the course of th is  
towage O fford was at the wheel of the T a s m a n ia ,  
and ordered her movements, and by his sole 
negligence a collis ion was b rough t about 
between the T a s m a n ia  and the S trive n , from  w hich 
the S tr iv e n  received such in ju ries  th a t she 
foundered sho rtly  afterwards.

The question is, whether in  these circumstances 
the p la in t if f  H a rrison  is en titled  to  recover in  re 
spect of the loss of his smack the S tr iv e n . I t  is con
tended fo r h im  th a t the clause exem pting the tu g  
company from  l ia b il ity  does no t apply to neg li
gence of the company’s servants in  the navigation 
of the T a s m a n ia  as d istinguished from  the tugs 
belonging to  the company ; secondly, th a t th is  
being an action i n  re m  the p la in t if f  is en titled  to  
recover against the ship, and th rough  the ship 
against W atk ins, the owner o f the tug , n o t
w iths tand ing , the cha rte ring  of the tu g  to the 
tu g  company, and the p la in t if f ’s dealings w ith  
th a t company ; th ird ly ,  th a t there was con tribu 
to ry  negligence on the pa rt o f W a tk in s ’ servants. 
Th is last is a question of fact w h ich I  find against 
the  p la in t if f,  as I  consider O fford solely to blame 
fo r the collision. W ith  regard to the f irs t po in t, 
th a t the clause exem pting the tu g  company does 
not apply to the T a s m a n ia , i f  the p la in t if f  had
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,be?n a d^ c t o r  o f the tu g  company, and had
been ndePreVl° U!  dea!IngS wifch ifc> l t  would have been necessary fo r the tug  company, in  order to
free itse lf from  lia b il ity  fo r  the negligence o f its  
servants in  the execution of a contract of towage 
to  show tha t the p la in t if f  had notice or the

ness"'" B n tnt L 0 n 7 hiCr # hK C° mpany did  its  busi- t  a  Pla m tlf f , both as a d irec to r and
n o s e T w  ° f- hf  ° T Pr nyd knew those term s- Sop- pose tha t, instead of the T a s m a n ia , one of the
the SC i" ed 111 ifchv Prin ted  notice had rendered 
the services and the p la in tiff, being on board his 
smack, had th row n the rope to the tug , which from

one n T t l 0t' ° the r °aUSe’ h° d id  not recognise as
case h i h t  COn?Pan^  8 fle6t> he COllId not in th atcase have been heard to say, on discovering tha t
m i v  ? w \ had emPloyed belonged to  the com- 
p«my, th a t he was not bound by the exem pting
clause because he d id  not know at the tim e th a t
i t  was one of the company’s tugs. H is  course of 
n fd  oreated an agreement w ith  the company 
tha t the company should not be liab le  fo r damage 
to  his vessels w h ile  in  tow of the company’s tugs, 
and th is  w ould be incorporated in to  any contract 
ot towage not specia lly exclud ing i t  w h ich the 
p la in t if f  or his servants m ig h t enter in to  w ith  the 
company. A s to  the T a s m a n ia , the p la in t if f  

new ot and sanctioned its  employment by the 
tu g  company to  render services to  any vessel 
needing them  on the same terms as its  own tuo-s 
were authorised to render them. The pla in t?« 
d id  not say, when he jo ined w ith  his co-directors 
in  sending out the T a s m a n ia  to tender its  ser
vices generally on these terms, th a t lie would not 
be bound by them ; nor, i f  th a t would have been 
or no avail, could he have had any m ental reser- 
va tion  to  th a t effect, fo r i t  was as much to  his 
in te rest to  employ the T a s m a n ia  as the com- 
pany s own tugs, and he s ta te d - I  do no t doubt, 
t ru th fu l ly — tha t he intended his smack-masters

u-gi.V<L u j “??e Pre ference to the T a s m a n ia  
which he had directed them to g ive to the com
pany s own tugs over other people’s. I  come to  
* be conclusion th a t the p la in tiff im p lic itly  agreed 
w ith  the tu g  company that, in  the event of his 
em ploying the T a s m a n ia , it  was to be on the  
same term s as those on which he had previously  
employed the company’s tugs, and therefore that 
the clause exem pting the company from  lia b ility  
was, in  the circumstances of the case, b inding on 
the p la in tiff w ith  reference to  the T a s m a n ia  as 
w ell as the tugs specifically named in  the printed  
notice.

The second question is, whether the p la in t if f  
is en titled  to  recover against the tug , n o tw ith 
standing the charte ring  of i t  to  the tu g  company 
and the p la in t if f ’s dealings w ith  th a t company. 
I t  was held in  T h e  B o ld  B ucc leug h  (7 Moo."
P. C. 267) th a t where a m aritim e lien  attaches to a 
ship by reason of collis ion w ith  another, th a t 
lien continues va lid  against the ship though she 
may a fterw ards pass in to  the possession of a bond  
f id e  purchaser. B u t tha t decision does not define 
the cases in  w h ich the m aritim e lien  arises. I t  
is not an absolute lien  on the ship which has 
caused the damage, irrespective o f a ll o ther con
siderations. F o r instance, i f  a wrongdoer takes 
possession o f a vessel, and neg ligen tly  or w i l
fu lly  b rings her in to  collis ion w ith  another, the 
owner is neither personally liab le  nor liable 
th rou gh  his ship. In  The D r u id  (u b i sup .) the 
master of a tug , in  order to extract payment of a
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sum of money he demanded, recklessly towed a ves
sel in to  collis ion and damaged her, and i t  was there 
held tha t the tu g  could no t be made responsible 
fo r the damage. D r. Lushington, in  an elaborate 
and learned judgm ent, stated his view  of the law 
very em p ha tica lly : “  In  a ll causes of action 
w h ich m ay arise from  circumstances occu rring  
d u rin g  the ownership of the persons whose ship is 
proceeded against, I  apprehend th a t no su it 
could ever be m aintained against a ship where 
the’ owners were not themselves personally liable, 
or where th e ir  personal lia b ility  had not been 
given np, as in  bo ttom ry bonds, by ta k in g  a lien 
on the vessel. The l ia b i l ity  o f the ship and the 
respons ib ility  of the owners in  such cases arc con
ve rtib le  terms. The ship is not liable i f  the 
owners are not responsible, and, vice versa, no 
respons ib ility  can attach upon the owners i f  the 
ship is exempt and not liable to  be proceeded 
against.”  W ith  the add ition  of a defin ition, sup
p lied  by subsequent cases, of the persons who a-re 
to be regarded as the owners, I  th in k  tha t th is  
passage from  D r. Lush ing ton ’s judgm ent con
tains a correct statement of the law at th is  tim e 
In  The O r ie n t (3 M ar. Law  Gas. 0 . S. 321; 21 
L . T. Rep. N . S. 761) a s im ila r conclusion was 
a rrived  a t under somewhat d iffe ren t c ircum 
stances. The resu lt of these decisions is, th a t 
though a ship is commonly spoken of m etaphori
ca lly  as i f  i t  had a personality of its  own, i t  is not 
to be treated as i f  i t  were its e lf capable of doing 
a wrong. I t  is an ins trum en t in  the hands of its  
navigators, and its  l ia b il ity  w ill depend on 
whether those navigators can be iden tified  w ith  
the owners or th e ir  agents. This was very c learly  
la id  down in  the judgm ent of the P r iv y  Council 
in  the case of 'The H a lle y ,  where Selwyn, L .J . 
says : ‘ ‘ In  cases lik e  the present, where damages 
are claimed fo r to rtious  collisions, a chatte l such 
as a ship o r carriage may be, and frequently  is, 
figu ra tive ly  spoken of as the w rongdoer; bu t i t  is 
obvious th a t a lthough redress may sometimes be 
obtained by means of the seizure and sale of the 
ship o r carriage, the chatte l its e lf is on ly  the 
ins trum en t by the im proper use o f w h ich the 
in ju ry  is in flic ted  by the real wrongdoer.”  In  
T h e  T ico n d e ro g a  (Swa. 215) D r. Lush ington 
had to  deal w ith  the case of a vessel under 
charte r-party , by w h ich  the charterers had 
the exclusive con tro l of the vessel, and 
he he ld th a t the vessel m ig h t be proceeded 
against i n  re m  fo r  damage done by the 
charterers’ servants. He says : “  Supposing a 
vessel is chartered so tha t the owners have 
divested themselves fo r a pecuniary consideration 
of a ll power, r ig h t, and au th o rity  over the vessel 
fo r  a g iven time, and have le ft to  the charterers 
the appointm ent of the master and crew ; and 
suppose in  th a t case the vessel had done damage 
and was proceeded against in  th is  court. I  
w il l adm it, fo r  the purpose of argum ent, th a t 
the charterers, and not the owners, would be 
responsible elsewhere, a lthough I  g ive no opinion 
on th a t p o in t ; bu t s t i l l  I  should have to say to 
the parties who had received the damage tha t 
they had, by the m aritim e law of nations, a 
remedy against the ship itse lf.”  A n d  he adds 
tha t com pulsory pilotage is the on ly exception 
th a t he is aware of. There is no th ing  in  th is  
judgm ent w h ich leads to the conclusion th a t D r. 
Lush ing ton  intended to re trac t w hat he had said 
in  The Druid (u b i sup.). I t  amounts on ly  to th is,
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th a t he thought tha t, whatever m ig h t be the ease 
at common law, by the m aritim e  law of nations 
charterers to whom the government of the ship is 
vo lu n ta r ily  handed over represent the owners so 
as to  bind the ship in  cases of collision, and the 
genera lity  of his rem arks m ust be contro lled by 
the p a rtic u la r circumstances of the case before 
him . T h e  T ico n d e ro g a  (u b i sup.) was followed by 
S ir .Robert P h illim ore  in  T h e  L e a m in g to n  (2 Asp. 
M ar. Law  Cas. N . S. 475 ; 32 L ,  T. Rep. N . S. 69); 
and he rests his decision on the ground th a t “  a 
vessel placed by its  owners w ho lly  in  the contro l 
of charterers o r hirers, and employed by the 
la tte r fo r the la w fu l purposes of the h ir ing , is 
held by the charterers as p ro  hac vice  owners. 
Damage w ro n g fu lly  done by the vessel w h ils t in  
possession of the charterers is, therefore, damage 
done by owners or th e ir  servants, a lthough those 
owners may be on ly tem porary. Vessels suffer
in g  damage from  a chartered ship are en titled  
p r im a  fa c ie  to a m aritim e lien upon th a t ship and 
to  look to the res as security  fo r res titu tio n .”  
This, so fa r  from  supporting the theory th a t the 
lia b il ity  of the chartered ship is absolute, w ith ou t 
reference to any lim ita t io n  o f the r ig h ts  of the 
owners of the in ju re d  ship resu ltin g  from  a col
lision, tends absolutely in  the opposite d irection, 
fo r, i f  the charterers are to be regarded as the 
owners p ro  hac vice, they m ay by contract l im it  
th e ir  lia b il ity  and th a t o f the ship. The question 
of common law on w hich D r. Lush ington abstained 
from  expressing an opin ion had, in  fact, been 
determ ined in  the same way th a t he decided i t  by 
the m aritim e law. In  F le tc h e r  v. B ra d d ic lc  (u b i 
sap.) S ir  James Mansfield held th a t the owners of 
a ship chartered to  the Government were liable 
fo r  in ju ry  done by the m isconduct of those on 
board, though done by order of a Government 
officer in  command. S ir  James M ansfield dwells 
much on the d iff ic u lty  of the in ju re d  person know
in g  in  whose charge a ship is. “ N o person,”  he 
says, “  can be supposed to know  of any priva te  
agreement between the owners and the commis
sioners.”  I f  an y th in g  does, indeed, tu rn  on the 
knowledge of the parties, the present case differs 
from  F le tc h e r  v. B ra d d ic lc  (a b i sup .) in  th is , tha t 
the p la in t if f  here was fu lly  aware of the terms of 
the charter to the tu g  company. I t  is unneces
sary fo r  me to express an opinion whether the law 
as la id  down in  F le tc h e r  v. B ra d d ic lc  (u b i sup .) is  
m odified by Q u a rm a n  v. B u rn e t t  (u b i sup .) and 
the cases wh ich have followed th a t decision. The 
case of H o d g lc in so n  v. F e rn ie  (2 0 . B. N . S. 415), 
cited in  argum ent, seems ra the r to  tu rn  on the 
delay of those under charte r to the Government 
in  a common w arlike  unde rtak ing  to obey the 
orders of the Government officer.

The resu lt of the authorities cited appears to 
me to  be this, th a t the m aritim e lien resu lting  
from  collis ion is not absolute. I t  is a p r im a  
fa c ie  l ia b il ity  of the ship wh ich may be rebutted 
by showing th a t the in ju ry  was done by the 
act of someone nav iga ting  the ship no t de
r iv in g  his a u th o rity  from  the owners, and th a t 
by the m aritim e law charterers in  whom the 
contro l of the ship has been vested by the 
owners are deemed to  have derived th e ir autho
r i t y  from  the owners so as to  make the ship 
liable fo r  the negligence of the charterers, who 
are p r o  hac vice  owners. These propositions do 
not lead to the conclusion tha t where, as between 
the charterers and the persons in ju red, the char

terers are not liable, the ship remains liable 
nevertheless. On the con tra ry, I  draw  from  these 
premises th a t whatever is a good defence of the 
charterers against the claim  o f the in ju re d  per
son is a good defence fo r the ship, as i t  would 
have been i f  the same defence had arisen between 
the owners and the in ju re d  person. L e t me now 
sho rtly  reca ll the facts o f th is  case. The p la in 
t i f f  agreed th a t the tu g  company should not be 
answerable fo r damage happening to his smack 
when being towed by any of the company’s tugs. 
I t  is, o f course, not suggested tha t he would, not
w iths tand ing  th is  agreement, be en titled  to p ro 
ceed against one of the company’s tugs employed 
by h im  fo r damage done by the tug . F o r the 
reasons I  have stated, I  hold th a t the p la in t if f  in 
effect agreed tha t, i f  he employed the T a s m a n ia ,  
i t  should be on the same term s as applied to  the 
company’s tugs. One o f the im p lied  term s is tha t 
the tugs themselves shall not be liable any more 
than the company, and th is  w ill also apply to the 
T a s m a n ia . I f  not, th is  resu lt w i l l  fo llow —tha t 
the p la in t if f  w i l l  recover against the T a s m a n ia , 
and th rou gh  i t  against W atk ins , the ow ner; bu t 
W atk ins, under his agreement w ith  the tu g  com
pany, w i l l  be en titled  to be indem nified by the 
tu g  company, and so the loss w i l l  fa ll on the tu g  
company. Thus the very object o f the prin ted  
notice given by the company, and accepted by 
the p la in t if f  as the basis of his contract w ith  
them, would be defeated. The resu lt w i l l  be bu t 
l i t t le  more absurd if, as I  understand the conclud
in g  words of the p rin ted  notice, the p la in t if f  in  
his tu rn  would be bound to indem nify  the tu g  
company against the claim  of W atkins. The 
p la in t if f ’s action therefore fails, b u t he w il l  be 
en titled  to the costs of the issues of fact upon 
which lie succeeded.

Solicitors fo r the p la in tiff, C h a m b e r lin  and 
Leech-

S o lic ito rs  fo r the defendants, P r itc h a rd  and 
Sons.

T uesday, M a rc h  20, 1888.
(Before the R ig h t Hon. S ir  J ames H annen .)

T he Orw ell, (a )
C o llis io n — Loss o f  l i f e — Assessm ent o f  dam ages  

—  R e g is tra r  a n d  M e rc h a n ts  —  J u r y  —  L o rd  
C a m p be ll's  A c t (9 Sr 10 Fief. c. 93 )— R . 8 . C . ,  
O rd e r X X V I L ,  r .  4.'

W here, i n  a n  a c t io n  f o r  loss o f  l i fe  by  c o ll is io n  
u n d e r L o rd  C am pbe ll's  A c t in s t i tu te d  i n  the  
A d m ir a l ty  D iv is io n , the d e fe n d a n t makes d e fa u lt  
i n  p le a d in g , the  p la in t i f f s  a re  e n tit le d , u n d e r  
O rd e r X X V I I . ,  r .  4, to en te r in te r lo c u to ry  ju d g 
m e n t, a n d  to  have the dam ages assessed a n d  
a p p o rtio n e d  by a  ju r y ,  a n d  a  w r i t  o f  in q u ir y  
w i l l  be issued a c c o rd in g ly .

T his was a summons in  an action under Lo rd  
Campbell’s A c t, referred by the reg is tra r to  the 
judge, and by h im  adjourned in to  court.

The action was in s titu te d  on behalf of M ay 
A n n  Hughes, widow, and her fou r children, 
against the owners o f the O rw e ll, to  recover com
pensation in respect of the death of her husband 
and the ch ild ren ’s fa the r in  a collis ion between 
the O rw e ll and the schooner M a rg a re t L e w is .

(a) Reported by J. P. A spinalt, and B utler A spin all , Esqrs.,
Barristers-at-Law.
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d.|t,,dÄ ,a a iA f “ ™-rf ”

u p o iet & lS d a ° n T s t0tok  T  *  ™ ons ca lii"S

action b inder tha t A c if  CamPbe11'8 A c t 1846, an

and child, ofth^peraon^vhosn'l " ii,6’ ,hu,sband’ parent, 
caused, and shall“be brought bvTnd in  +h lave been 80 
executor or administrator nf ih  “  tbe name of t,ie 
in every such action the h° pt?rSon dc“ ased ; and
they think proportioned3 to^^the7’^ 0 SUch dama8'ea as 
such death t o X p “  r to e o H v T T  re\ ultin8 f™>- 
whose benefit such action shall* K o V “ ' " f t 0111 and for 
amount so recovered after detln , brought; and the 
recovered from the defendant S i t “ ? - - !  costs not 
the before-montioned parties ’■ 8ball,be dlvlded amongst 
b j  their verdict shall findend diract as the ju ry

Supremed C o w f :V IL ’ 4’ ° f  the Rules o f the

peeuniMy>damage* “ o r”  th e /“ ; ^ 011 ° f  and 
dant, or all the d e fo L lr t !  ■? thom> and tho defen- 
dofault as mentioned in rule 2 the p la b tiff °m°’ matk°

äÄ ‘
assess the Value of the goods* a n d ^ ff / rin1” *1 lssue..to 
damages only as the case may be B ut th e ^ 8’ V  th ° judge may order that c ' a  . ™e court or a

a f , S  d “ V  a «  « S i V & i S

- S S 2 g i £ r “ *4 ‘S "pp°rtS irc S F fr?
A c t prescribes a ju r y  J  t l f e ° pd tr ib u n a l ! n 
assess and apportion the dam LTs? and i l  there
fore i t  is a m a tte r in  the d iscretion J  , i  '  ]
its  discretion should be guided k l  {  the court 
provision. gUlded b? such s ta tu to ry

B ailees, fo r the defendants, c o n tra  __The

The B aron  Aberdare, 57 L  T Ron w o »tu „  .
Mar. Law Cas. 225; 12 A  b fv Pd(u! S' 8 ; 6 Asp'

The G ertrude, 57 L. T. Rep M R ooh ,. . __
Law Cas. 224; 12 P. D i ^ o V ^ L .  !j 6

In  fo rm er days the C ourt of Chancery used in 
lim ita t io n  o f l ia b i l ity  actions, to assess ’and 
apportion damages in  claims like  the present 
one^ and, as th is  cou rt has now not thatP im-w

thet same.here ^  n °  reaS° n Why ifc shoilld not do 
B a rn e s , Q.C. in  reply.
S ir J ames H annen .— I  am of opinion tha t th is  

app lica tion  should be granted. I t  is now esta
blished th a t these actions under L o rd  Campbell’s 
A c t were not, at the tim e of the passing of t lL  A c t 
Ä  th,e .lu™ d ic tion  of the A d m ira lty  Court
S c t io n ynf T  T a  bGT  brouSh t w ith in  the juris-’ 
t h f  s th n t  hR A d m ira lty  D iv is ion  by reason of 
the s ta tu to ry  provis ion tha t any action may be

T he R osetta.
[A dm .

in s titu te d  in  any d iv is ion of the H igh  Court. I f  
o is not pa rt o f the business assigned to  th a t 

d iv is ion  i t  may be transfe rred to  a more appro- 
^ d j - s m r . .   ̂ Here an action under L o rd  
Campbell s A c t has been begun in  th is  d iv is ion 
which the defendants have not asked to have 
transferred to the Queen’s Bench D ivis ion, 
the re fore  I  am en titled  to enterta in  th is  appli- 
cation, a lthough the action does not properly fa ll 
w ith in  the special business of th is  d ivision. The 
question now arises, how am I  to deal w ith  th is  
application ? M y  decision in  The G e rtru d e  ( i t l i  
sup  ) has  been pressed upon me, bu t I  do not feel 
in  t o  least shackled by th a t decision. I  there 
held tha t, i f  the parties agreed to come in to  th is  
d iv is ion, i t  m ust be assumed tha t they agreed to  
have the action tr ie d  according to  the law and 
practico adm inistered in  th is  d iv is ion. I f  I  
found th a t th is  assumption was w rong 1 should 
ce rta in ly  _ not a llow  the transfe r o f actions to 
t ins  d iv is ion, o r should transfe r them  i f  b rough t 
here unless the parties agreed to abide by the 
practice of the d iv is ion. In  T h e  G e rtru d e  (u b i 
sup .) the sole question was how the damages 
were to  be assessed. In  th a t case the R egistrar 
and M erchants were not fe tte red by any A c t of 
parliament, and I  though t they were r ig h t  in  g iv ing  

the p la in tiffs  damages upon the princ ip le  acted 
upon m th is  d iv is ion  as d istinguished from  the 
p rinc ip le  in  force in  the Queen’s Bench D iv is ion 
Here, however, I  am not le ft free. 1 am exer
c is ing the ju r is d ic tio n  a ris ing  under L o rd  
Cam pbells Act, and am as much bound by its  
term s as the Queen’s Bench D iv is ion. On re- 
te rrm g  to  the A c t I  find th a t i t  was contemplated 
tha t the damages should be found and apportioned 
by a ju ry . A e ither is there in  th is  case any 
assent on the pa rt of a ll parties to  the case being 
governed by the special practice of th is  d iv is io n  
l  am therefore bound to send the damages to a 
to if,’ un,es®.the.re such consent. W ith  regard 
wL-nL PT  " I  llrn lfa tion  of l ia b il ity  actions to 

haA been Inade> i(i is sufficient to 
say th a t w hat was there done was done under the 
special provision of the M erchant S hipp ing A c t 
1S54 I  therefore g ive the in te rlo cu to ry  ju d g 
ment as prayed, and I  d irec t a w r i t  o f in q u iry  to 
issue fo r the assessment of the damages.

Solic ito rs fo r the p la in tiffs , P r itc h a rd  and Sons  

W a r tm ! t0TS ^  ^  defendants> C e lla tle y , S on, and

T uesday , Ju n e  5, 1888.
(Before S ir J ames H annen , assisted by T r in ity  

M asters.)
T he R osetta, (a)

C o ll is io n — F o g — Speed— S te a m -w h is tle .
W here  a n  officer in  charge o f  a  s tea m sh ip  i n  a  

dense fo g  hears  a  w h is tle  a p p a re n tly  tw o  to three  
p o in ts  on  the boro, b u t ca n n o t be su re  o f  the 
b e a rin g  w ith in , a  p o in t  o r tw o , a,nd does no t 
kn o w  the h e a d in g  o f  the vessel w h is t l in g ,  i t  is  
h is  d u ty  to  d im in is h  the speed o f  h is  vessel to  
the u tm o s t to  g ive  h im  tim e  to a s c e rta in  the 
m anœ uvres o f  the o th e r vessel, a n d  fo r  th a t 
purpose he m u s t e ith e r reduce the speed u n t i l  

ie eng ines a re  o n ly  ju s t  m o v in g , o r he m u s t stop 
them , b u t  he need n o t n e ce ssa rily  continue, to

<a) Eei’ortRd by J- p- E S & S ™  a~ ' ä :;
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keep them  stopped, bu t o n ly  su ff ic ie n tly  to d im in is h  
h is  w a y , a n d  w hen he. is  b e g in n in g  to lose 
steerage w a y , then  a n d  o n ly  then, m a y  p u t  them  
on  a g a in , hu t as s lo w ly  as is  possible..

The fa c t  o f  a  s te a m -w h is tle  a lleged to  have been 
b lo w n  in  a  fo g  n o t be ing  heard, by those on  a n  
a p p ro a c h in g  sh ip  is  n o t ne cessa rily  p r o o f  that, 
there w as a  bad lo o k -o u t on the a p p ro a c h in g  sh ip , 
as the d ire c t io n  i n  w hich, a n d  the d is tance  f r o m  
w h ic h  the, sound  iv o u ld  be h e a rd  is  u n c e rta in .

T ins  was a collis ion action in s titu te d  by the 
owners of the steamship A ra g o  against the owners 
of the steamship R osetta.

The collis ion occurred in  the Eng lish  Channel 
on the 20th M ay 1888.

The facts alleged on behalf of the p la in tiffs  were 
as follows :— S ho rtly  before 2.45 p.m., on the 20th 
May, theArapo, a steamship of 1061 tons net, laden 
w ith  a general cargo, was in  the E ng lish  Channel a 
l i t t le  below Dnngeness, on a voyage from  London 
to the r iv e r Plate. The w ind was a lig h t breeze 
from  the W.S.W., and there was a th ic k  fog. 
The A ra g o  was heading W . by S. magnetic, 
m akingabout three knots an hour, w ith  her engines 
w o rk ing  slow, and her steam-whistle was being 
du ly  sounded. In  these circumstances the w h istle 
of a steamship, which proved to  be the Rosetta,, 
■was heard on the po rt bow apparently at a con
siderable distance, and was answered by the 
w h istle  of the A ra g o . A f te r  an in te rva l d u rin g  
which the w h istle  o f the A ra g o  was again sounded, 
the w h is tle  of the R ose tta  was heard again 
apparently in  about t lie  same direction, but 
nearer than before. The engines of the A ra g o  
were thereupon stopped, and her whistle blown 
in  answer. A f te r  the engines had been stopped 
fo r some l i t t le  tim e  the w h istle  o f the R,osetta was 
again heard on about the same bearing, but 
much closer. The engines of the A ra g o  wore at 
once set fu l l  speed astern, her w histle was sounded 
three short blasts to  s ig n ify  th a t she was going 
astern, and her helm was pu t hard-a-port. Just 
as she was gathering  sternway the R osetta  came 
on at great speed, and w ith  her stem struck the 
po rt bow of the A ra g o , doing her great harm.

The facts alleged on behalf of the defendants 
were as follows :— S ho rtly  before 2.45 p.m. on the 
20,th M ay, th e l lo s e tta , a steamship of 814 tons 
reg ister, was in  the Eng lish  Channel between 
e ight and ten m iles S.W. by S. o f Dungsness, on 
a voyage in  ballast from  Rouen to H u ll. There 
was a dense fog, and tho R osetta  w ith  her engines 
going dead slow, and her steam-whistle being 
du ly  sounded, was heading N .N .E . In  these 
circumstances those on board of her heard the 
fa.int w h istle  of a steamship, w h ich proved to 
be the A ra g o , on th e ir  starboard bow. The 
engines were at once stopped. About two 
m inutes afterwards t lie  A ra g o  was seen tw o to 
three ship’s lengths off, and five to  six points on 
the starboard bow, approaching ve ry  fast. The 
engines of the R osetta  were at once p u t fu l l  speed 
astern, her helm hard-a-porbed, and her steam- 
w h istle  blown three blasts, but the A ra g o  came on 
w ith ou t slackening her speed, and w ith  the b lu ff 
of her po rt bow s truck  the starboard side of the 
stem of the R osetta , and thereby d id  her great 
damage.

The master of the A ra g o  said th a t he heard 
the firs t w h istle  of the R osetta  tw o or three 
po ints on his po rt bow, th a t in  a fog i t  is d iff i

c u lt to  te ll to a po in t o r tw o  how a w histle in  
fac t bears, th a t there is no certa in ty , and th a t 
the f irs t w h istle  of the R ose tta  gave h im  no idea, 
where she was going.

B arn es , Q.C. and IT. S tokes  fo r  the p la in tiffs .—  
The R ose tta  was proceeding at an immoderate 
ra te  o f speed, and never reversed her engines. 
The A ra g o  was en titled  to hold on t i l l  she heard 
the second whistle. She was go ing at a moderate 
speed, and in  such circumstances i t  has never 
been held tha t a vessel is bound to  stop on 
hearing one w histle  some distance off. The fac t 
th a t our earlie r whistles were heard is evidence 
of bad look-out.

H a l l ,  Q.C. (w ith  h im  P ik e )  fo r  the defendants. 
— I t  was the du ty  of the A ra g o , on hearing our 
f irs t whistle, to e ither stop or reduce her speed 
to as slow as possible. She in  fact d id  n o th in g  
t i l l  she heard the second whistle.

Stokes in  reply.
S ir J ames H annen .— In  th is  case those on the 

com plaining vessel, the A ra g o , allege th a t she 
was off Dungeness on a course W . by S. -f S. when 
the fog came o n ; th a t her speed was reduced to 
slow, which gave her about three knots an hour: 
and tha t in  those circumstances they heard a 
w h istle  on her p o rt bow. One question is, how 
broad on the p o rt bow was i t  heard. They 
fu rth e r allege th a t she answered th a t whistle, 
which proved to  be the w h istle  of the R o s e tta ;  
th a t the R ose tta  was then heard to be w h is tlin g  
neare r; th a t on the second w h is tle  the A ra g o ’» 
engines were stopped; th a t on the R ose tta  being 
heard again fo r the th ird  tim e  the A ra g o  was pu t 
fu l l  speed astern, and her w h is tle  blown three 
short blasts to show w hat sho was do in g ; and 
th a t im m ediate ly afterwards the R ose tta  was 
seen at one to tw o ship’s lengths off bearing two 
to  three po ints o n 'th e  po rt bow, and th a t then 
the collis ion took place. The f irs t question is, to  
what speed had the A ra g o  reduced her engines in  
consequence of the weather se tting  in  th ic k  ? I t  
is c learly  proved th a t no other order was given 
than tha t the engines should go slow, whatever 
th a t may mean. Two witnesses have given 
d iffe rent statements as to  w hat her real speed 
was, one speaking to  twelve to  fourteen revo lu
tions, and the other fourteen o r fifteen. I t  is 
evident th a t th is  is a mere estimate, or there 
would not be th is  discrepancy between them. 
B u t we have th is  fact, th a t slow may mean 
anyth ing  from  twelve revo lutions, w h ich  is the 
m in im um  w hich has been given, up to  twenty-five, 
w h ich  is the m axim um  th a t has been given. 
W e therefore have no assurance th a t in obedience 
to  the order to slow the speed would be any slower 
than tw enty-five revo lutions would g ive her. 
Therefore I  have no assurance o f w hat was the 
exact speed at w h ich the A ra g o  was going. In  
th is  state of th ings  a w h istle  is heard on her po rt 
bow. H e r captain, in  examination in  chief, says 
he heard i t  two to  three points on his po rt bow, 
b u t in  cross-examination he puts i t  a t fo u r points.
I  however take i t  th a t his f irs t statem ent is the 
one which is to  be re lied upon. W e m ust now 
look to  w hat his state of m ind  was in  considering 
whether he d id  w hat he ought to have done. He 
says : “  I t  is very hard to  te ll to  a po in t o r two 
how a w h istle  bears. W e soon know i f  i t  is r ig h t 
ahead. I  can te ll when i t  is three or fo u r points. 
There is no certa in ty . Y ou can te ll w ith in  two
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or three points, you  cannot ho sure, bu t o n l v

fT d ia  ™ i L  1 had n°  idea where ifc was qoin<? I t  d id  not occur to me tha t i t  m ig h t be com iW  
stra igh t towards me ”  8 coming

point or two and can only guess and who i,

h im  i f  is S  deSf V vC? r<3̂ " S  
h  iV esse l to  tho f  T  d lm m ish *be spied of

of d o T if th a t  H  g0ing t0i  Tbero are two ways’ 
eneh.es8 » 1  ? C “ ay reduce his sPeed u n t il his 
th fm  K e n ? /  -1Uf  m ovin&  ° r  may stop 
stormed f  t f  fc conllnue * 0  keep them 
h isw a v ’ f d  l t0P ,the® suffic iently to  d im in ish 
way then nr,dheniheiu  begm ninS to lose steerage 

° n Iy  th “ - I ,ut them on again, b i t  
am 18 P°SSVble t0  do so- I  therefore
t  w f  j t  / P ' r ?  tha t in  th is  state of th ings 

be he f  fn-ty  oiT he master of the A ra g o  when 
he heard th is  whistle at the angles which he

t d n o bteV tW° ° r  tf 6e P0ints “  hta p o rt bow! and not know ing where i t  was go ing— i t  was his
du ty  then to d im m ish his speed to the utm ost in

I s  a m a i r 0of Ta 7 ? ys 1 ha™ mentioned a s  a m atte r of fact he d id  ne ither t i l l  he heard
o n in f f i f  t f r h/h tle '̂  1 am therefore c learly  of
r e s w f  r fh e  l f  a 9t  7 aa t0  Wanie h i tha t respect. [ Ih e  learned Judge then found tha t the
M osetta  was properly and care fu lly  navigated 1 

I  here remains only th is  fu r th e r q l e s t i o f S  
as been discussed at considerable length v iz  

whether i t  is to he assumed tha t the R ose tta  is to 
blame because those on hoard her d id  not hear 
any w histle from  the A ra g o  before the one fo r 
which she stopped. I  desire tr. ™  i  !  „
tha t i t  is impossible to in fe r from  the fa c ttb a J a

L  a n te f f id e n t  Tor t in  e f ° g \ tha t therefore there is an inefficient look-out on the vessel which does
I t  is no t io  he d.eLends,on,° th e r  circumstances8 
I t  is not to he in fe rred tha t, because from  a
pa rticu la r distance at w h ich in  clear weather a 
signal could be heard i t  is not heard at T h a i 
distance in  a fog, there is a bad look-out I  have 
specially consulted the T r in ity  B rethren on th is  
subject, ih e y  have given me the benefit of th e ir  
arge knowledge and experience, and they say 

tha t what may be called the vagaries of sound in 
a fog are ot a most astonishing character They 
te ll me tha t sometimes where a signal has been 
given which i t  was expected would he heard nt a 
distance of fou r or five miles, i t  is not heard at a 
distance beyond a couple of cable’s lengths I  
have heard illus tra tions  given by m e T o f the 
highest eminence in  science of a more extra 
ord inary  character even than tha t. It, cannot 
therefore he ta.ken tha t, because a fog signal is 
not heard at the pa rticu la r distance i t  is expected 
to be heard, there is a bad look-out. There is 
nothing in  th is  case bu t the fact tha t those on 
board the I lo s e tta  stopped her at the firs t signal 
they heard, from  which I  am asked to in fe r tha t 
they ought to have heard some signals wh ich 
were given sooner. I  u tte r ly  refuse to draw any

[ADM.

such inference. There is no th ing w h ich  would 
ju s t i fy  me in  doing so. The resu lt is, th a t I  
come to the conclusion tha t the A ra g o  is alone to 
blame.

Solic ito rs fo r the p la in tiffs , l ’r i t c l ia r d  and Sons. 
bo lic ito rs  fo r the defendants, R o ll'd  and Sons.

T u esda y , J u ly  17, 1888.
./Before the R ig h t Hon. S ir J ames H annen and 

B utt, J.)
T he Z eus, (a)

J u r is d ic t io n — “  Use o r  h ire  o f  a n y  s h ip ” — D e m u r"  
ra ge  —  L o a d in g  agreem ent —■ C o u n ty  C o u rts  
A d m ir a l ty  J u r is d ic t io n  A m e n d m e n t A c t 1869 
(32 Sf̂  33 V ie t. c. 51), s. 2.

A  lo a d in g  agreem ent between a  c o ll ie ry  com pany  
a n d  the cha rte re rs  o f  a  sh ip , by w h ic h  'the c o llie ry  
com pany  u n d e rta k e  to  lo a d  the sh ip  i n  a  c e r ta in  
tim e , a n d  p a y  dem urrage  i f  th a t tim e  is  exceeded, 
is  n o t a n  “  agreem ent m ade in  re la t io n  to the use 
o r  h ire  ”  o f  a  s h ip  w i th in  the m e a n in g  o f  sect. 2 
o f  the C o u n ty  C ourts  A d m ir a l t y  J u r is d ic t io n  
A m e n d m e n t A c t 1869, a n d  hence the C o u n ty  
C o u r t has n o  ju r is d ic t io n  o n  the A d m ir a l t y  side  
to  e n te r ta in  a  c la im  f o r  dem urrage  a g a in s t the  
c o llie ry  com pany.

T his was an appeal by the p la in tiffs  from  a 
decision of the County C ourt judge of N o rth u m 
berland s it t in g  in  A d m ira lty .

The p la in tiffs  were the owners of the s.s. Zeus, 
and sued the defendants to recover 54Z. 3s. 4d, as 
demurrage fo r detention of the said steamship.

The defendants were W illia m  M ilb u rn  and Co., 
the charterers of the Zeus, and the A shing ton 
Coal Company, who had entered in to  an agree
ment w ith  the charterers to load the Zeus w ith  coal.

i  he charter was made between the p la in tiffs  
and W illia m  M ilb u rn  and Co , and a fte r p rov id ing  
th a t the Zeus  should proceed to B ly th , and there 
load a cargo o f coals fo r Cronstadt, contained the 
fo llow ing  clauses :

The vessel to be loaded in forty-eight hours, and dis
charged as fast as steamer can deliver (Sundays and 
close holidays excepted), the loading to bo on conditions 
ot colliery guarantee herewith, which owner agrees to 
accept and settle with the colliery agent for payment of 
any demurrage that may be due. The time for dis- 
charging to count from the vessel’s being reported at 
the Custom House, and ready to deliver, and if  the 
steamer is not despatched within the stipulated time 
Bheis to lay five days on demurrage at and after the rate 
or 16s. 8a. per hour.

On the 19th A ug . 1887 the charterers entered 
ir ito  the fo llow ing  agreement w ith  the A sh ing ton 
Coal Com pany:

Bothal West Hartley F itting Office, Newcastle, 
Aug. 19, 1887.—Messrs. W illiam Milburn and Co.—Wo 
undertake to load the Zeus s.s. 1100 tons with Bothal 
West Hartley Best Coals in (48) forty-eight hours 
(bundays, pay Saturdays, cavilling days, and colliery 
holidays excepted), after the said steamer is wholly 
unballasted and ready in Blyth to receive her ontire 
caC£5~strikes of pitmen or workmen, frosts and storms 
and delays at spout caused by stormy weather, and any 
accidents stopping the working, loading, or shipping of 
the said cargo, always excepted. Time to count from 
b a m. after berthed following the receipt of notice (in 
writing) of readiness by our staithman i f  the steamer 
is actually ready as above stipulated, and not before 
Any time occupied in the shipment of bunker coals not 
to  ̂count. Any extra time consumed in loading cargo
(a) Reported by J. P. A spinall and Butlkr  A spinall, Knars

Barristers-at-Law.
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caused "by the shipment of bunker coals to be allowed 
for in  reckoning the time for cargo. In  case the steamer 
is not ready to complete her loading when she has once 
begun, any time thus occupied in partial loading not to 
count. A telegram to be sent from the last port of 
sailing as soon as the steamer leaves; the same to be 
handed to the F itting Office on its receipt. Despatch 
money per hour. Demurrage for each hour exceeded 
usual. The date of loading to be 24th inst., and i f  the 
steamer is not ready within forty-eight hours thereafter 
twenty-four hours extra loading time to be allowed, and 
for every twenty-four hours the steamer is delayed 
beyond the forty-eight, six hours additional to be added 
to the time allowed for loading. Should any of Die 
cargo be shipped during the above excepted periods, 
cnly the time actually occupied in shipping ooals to be 
reckoned in computing the steamer’s time of loading, 
lo r  the Ashington Coal Company, R ic h a r d  L a t im e r .

In  these circumstances the Ashing ton Coal 
Company moved the  County C ourt judge to  
dismiss them  from  the su it upon an affidavit 
setting out the above facts, and also sta ting  in  
paragraph 4 as fo llo w s :

The only connection my said company had w ith the 
said steamship Zeus, in  the month of Aug. 1887, was 
that they in furtherance of a contraot between them 
and Messrs. W illiam Milburn and Co., one of the above- 
named defendants, for the sale of 20,000 tons of coal, 
undertook to load the Zeus as a vessel nominated by the 
said William Milburn and Co.

The County Court judge thereupon dismissed 
the A sh ing ton  Coal Company from  the s u it on 
the ground th a t the County C ourt had no ju r is 
d iction , the load ing agreement no t being an 
agreement made in  “  re la tion  to  the use or h ire  ”  
° f  a ship w ith in  the m eaning of the County 
Courts A d m ira lty  Ju risd ic tion  Am endm ent A c t 
1869, and the cla im  fo r demurrage, which as 
against the A sh ing ton Coal Company was founded 
on the loading agreement, not being a claim  a ris ing  
out of any agreement made in  re la tion  to the use 
or h ire  o f any ship, o r in  re la tion  to the carriage 
o f goods in  any ship.

The County Courts A d m ira lty  Ju risd ic tio n  
Am endm ent A c t 1869, sect. 2 :

Any County Court appointed or to be appointed to 
have Admiralty jurisdiction shall have jurisdiction and 
all powers and authorities relating thereto to try  and 
determine the following causes: (1) As to any claim 
arising out of any agreement made in relation to the 
use or hire of any ship, or in relation to the carriage of 
goods in any ship, and also as to any claim in respect 
of goods carried in any ship .provided the amount claimed 
does not exceed 3001.

The p la in tiffs  now appealed from  the above 
decision.

S im s  W ill ia m s ,  fo r the p la in tiffs , in  support of 
the appeal.— The load ing agreement was an 
agreement to pay demurrage, and is therefore an 
“  agreement made in  re la tion to the use or h ire  ”  
of a ship w ith in  the meaning of sect. 2 of the 
County Courts A d m ira lty  Ju risd ic tio n  Am end
ment A c t 1869. The words of the section are 
“  in  re la tion to the use o r h ire,”  and not “  fo r the 
use and h ire ,”  and inasmuch as th is  was a statute 
to confer ju risd ic tio n  the words are to  be given 
a w ide and libe ra l in te rp re ta tion . In  the case of 
T h e  G lendevon  (not reported), the D iv is iona l C ourt 
recently held tha t an agreement to  pay demurrage 
was an agreement made in  re la tion  to the use or 
h ire  of a s h ip :

Ounnstad v. Price, 32 L. T. Rep. N. S. 499 ; L. Rep.
10 Ex. 69 ; 2 Asp. Mar. Law Cas. 543 ;

The Alina, 42 L. T. Rep. N. S. 517; 5 Ex. Div. 227;
4 Asp. Mar. Law Cas. 257 ;

The Swan, 23 L. T. Rep. N. S. 633 : L. Rep. 3 A. & Ec.
314.

V ol. V I . ,  N . S.

J . P . A s p in a ll ,  fo r  the A sh ing ton Coal Company, 
was not called upon.

S ir J ames H a n n e n .— The question before us 
arises out of an agreement to  de liver on board a 
ship a certa in  qu an tity  o f coals, and we have to  
say whether or no th a t agreement is one in  
“ relation to  the use o r h ire ”  of the ship. I  
th in k  i t  would be a v io len t d is to rtion  to  the 
na tu ra l meaning of the words of the  sta tute to  
say th a t i t  has re la tion to the use o r h ire  o f the 
ship. I t  is m ere ly an engagement to  de liver 
coals a t a pa rticu la r place. B u t then reliance is 
placed upon the fact th a t i t  provides fo r the 
payment o f demurrage. B u t we m ust look a t 
w hat are the rea l facts, and also remember th a t 
demurrage is a word of d iffe rent meanings. F o r 
instance, i t  is a word w h ich has been transfe rred 
from  carriage by  ships to  carriage by ra ilw a y  
trucks, and a charge is made fo r th e ir  detention 
under tha t name. W hat i t  means here is, th a t i t  
is  a penalty to  be pa id i f  the contract is not 
perform ed w ith in  a lim ite d  tim e. B u t uules3 i t  
can be established th a t the agreement is one in  
“  re la tion  to  the use or h ire  ”  o f the ship, the fac t 
th a t the word demurrage is used has no bearing 
upon it .  I t  is clear to  m y m ind  tha t, in  the case 
which has been referred to, the facts were d iffe ren t 
from  these. There there was a cha rte r-pa rty  which 
d id  not relate to the vise o r h ire  of the ship, and 
the c la im  arose ou t of an agreement made in  
re la tion  to  th a t contract fo r  the use o r h ire  o f 
the ship. Therefore i t  was an agreement made in  
re la tion to  the use or h ire  o f a snip. F o r these 
reasons I  th in k  th is  appeal m ust be dismissed.

B utt, J.— I  am of the same opinion. I  do not 
th in k  th a t these defendants were in  any sense 
e ither the h irers or users of th is  ship.

Solic ito rs fo r the p la in tiffs , B o tte re ll and Roche.
Solicitors fo r the defendants, T h om a s Cooper 

and Co.

J u n e  25 a n d  26, 1888.
(Before S ir J ames H a n n e n , assisted by  T r in it v  

M asters.)
T h e  P in n a s . (a)

S alvage— W o rk  a n d  la b o u r  done— M is c o n d u c t -  
Costs.

W here sa lvo rs  have b ro u g h t a  dam aged vessel in to  a  
p o s it io n  o f  sa fe ty  they a re  bound, on de m and  by 
the ow ners, to d e liv e r u p  possession o f  the sa lved  
p ro p e r ty , a n d  have n o  r ig h t  to re ta in  i t  f o r  the  
a lle g e d ' pu rp o se  o f  co m p le ting  the re p a irs .

Semble, i f  the vessel is  a t the tim e  o f  the de m and  
i n  such a  c r i t ic a l  p o s it io n  th a t there m a y  be r is k  
o f  loss o r dam age to he r un less the  sa lvo rs  a re  
a llo w e d  to com plete th e ir  op e ra tio ns , the sa lvo rs  
m a y  be e n tit le d  to  re ta in  possession p e n d in g  th e ir  
pe rfo rm ance .

T h is  was a salvage action i n  p e rso n a m  by  the 
S trand S lipway Company, shipbuilders at Sun
derland, against the owners o f the s.s. P in n a s , to  
recover salvage fo r services rendered to the 
P in n a s  at Sunderland.

The facts alleged by  the p la in tiffs  were as 
fo llo w s :—A t  about 2.15 a.m. on the  8 th  Feb. 1888, 
John Crown, the m anaging pa rtner o f the p la in 
t i f f  firm , was in form ed th a t the s.s. P in n a s  had

2 S

(o) Reported by J. P. A spinall and Botleb A spinall, Esqrs.,
Barristers-at-Law.



314 MARITIME LAW CASES.
A d m .] T h e  P in n a s . [ A d m .

sho rtly  before stranded off the harbour of Sun- 
aerland. Crown at once proceeded to  the p ie r 
and then learn t th a t the P in n a s , a German steam- 
stnp of 1047 tons gross, had, w h ils t a ttem pting  
to  enter the harbour, s truck and lay  upon the 
s.s. b a ltb u rn ,  wh ich had stranded two days pre
viously, close to  the harbour entrance. The 
P in n a s  was thereby holed in  several places, and 
although she had been got clear, and towed 
fu rth e r in  towards the harbour, she had filled  
and sunk about 100 yards outside the entrance. 
Crown, haying boarded the P in n a s , returned 
ashore and gave in fo rm ation  of the casualty to 
Lorenzen, the E ng lish  agent of the owners of the 
P in n a s . A t  about 8 a.m. Crown again w ent off 
to the P in n a s , and was then, w ith  the concur
rence of L loyds representative, employed by the 
m aster to  salve her. H e at once engaged the 
services of the steam-tug Rescue  w h ich was along
side, p u t a la rge number of men on hoard the 
P in n a s  to  make preparations fo r shipp ing pumps 
and r ig g in g  derricks to l i f t  the pumps on board, 
and took the necessary steps to  obtain steam- 
pumps and other salvage gear. D ivers were also 
employed to  fix  pads on the places where the 
P in n a s  was w orst holed. S ho rtly  a fte r Crown 
ha.d commenced to take the necessary steps to  
salve the P in n a s ,  Lorenzen, the defendants’ 
agent, came on board and acquiesced in  what was 
being done. On the pumps being got to  the ship 
they were set going, and on the  10th the water 
vas so reduced th a t the tugs Rescue, U e tto n , and 

P i lo t  (which had been engaged by the p la in tiff) 
succeeded in  tow ing  the P in n a s  inside the 
harbour to  the Polka Hole, where i t  became 
necessary to  m oor and beach her, as the w ater in  
the a fte r ho ld was rap id ly  ga in ing on the pumps. 
Ih e  pumps were kept constantly w ork ing  d u rin g  
the day, and the p la in tiffs  were engaged in  stop
p ing  leaks B y  3.30 a.m. on the 11th the water in  
the vessel had been suffic iently reduced to enable 
the tugs Rescue and S n o w d ro p  to tow  her some 
f i f ty  o r s ix ty  feet h igher up on the beach, when 
fu r th e r  repairs were effected to the sh ip ’s bottom, 
and at h igh  water on the same day she was towed 
fro m  the Polka H ole into the South Dock Basin, 
and there delivered to  the defendants’ agent 

The p la in tiffs  alleged th a t they had necessarily 
incurred expenses in  rendering the services, which 
amounted to  655?. 12». 8d.

The defendants adm itted th a t the p la in tiffs  
perform ed certain work on and about the P in n a s .  
hu t alleged th a t the w ork  wa.s not of a nature or 
done under such circumstances as to en title  the 
p la in tiffs  to salvage reward. They also alleged 
th a t the w ork done by the p la in tiffs  was done 
con tra ry  to  th e ir  wishes and w ith o u t th e ir  
au tho rity , and th a t the expenses incurred  in  
pe rfo rm ing  the w ork  were unreasonable and 
unnecessary.

I t  appeared th a t on the 10th, when the P in n a s  
had been towed in to  the Polka Hole, the defen
dants wished to  take possession o f her, in  order 
th a t any fu rth e r necessary repairs m ig h t be 
effected by workm en whom they had engaged fo r 
the purpose. The p la in tiffs , however, refused to 
g ive up possession o r to a llow  the defendants’ 
workm en on board. On the 11th the defendants 
again sent workm en to the vessel, b u t the p la in 
t if fs  refused to a llow  them on board, and insisted 
on doing the necessary work.

On the 13th possession was given up to  the

owners of the ship upon th e ir  undertak ing  to  he 
responsible fo r the pumps and other gear w h ich  
had been^ h ired  by the p la in t if f  Crown, and in  
respect o f which he had been obliged to  g ive  a 
guarantee fo r th e ir  safe re tu rn  to  th e ir  owners.

The value of the P in n a s  was 30001.
B a rn e s , Q.C. and J . P . A s p in a l l  fo r  the p la in 

tiffs .
S ir Vfr a lte r  P h i l l im o re  and D r. R a ik e s  fo r  the 

defendants.
S ir J ames H a n n e n .— I  have already in tim ated  

m y opinion in  th is  case th a t the defendants have 
not succeeded in  establishing th a t the w ork  done 
upon the P in n a s  was done w ith ou t au tho rity , and 
gives rise to  no cla im  upon them. I  th in k  tha t 
position m igh t, in  the f irs t instance, have been 
taken up by M r. Lorenzen, the defendants’ 
Sunderland agent, bu t tha t fo r  p rudentia l reasons 
probably he abstained from  asserting what I  
th in k  were his r ig h ts . I  have no doubt th a t he 
d id  not authorise M r. Crown, the p la in tiffs ’ 
m anaging partner, to do anyth ing fo r him . I  
have no doubt th a t w hat M r. Lorenzen says is 
true, th a t he on ly in tim ated  tha t he should be 
down there as soon as possible, and i t  is evident 
from  what M r. Lorenzen d id  th a t he intended to 
employ somebody else than M r. Crown, viz., M r. 
Simey. B u t when M r. Lorenzen appeared on the 
scene, as he found that' M r. Crown was already in  
possession o f the job, he d id  not assert his r ig h ts  
and allowed the operations to  go on w ithou t 
objection. Therefore he m ust be taken to  have 
acquiesced in  M r. Crown, on behalf of the S lip 
way Company, doing what was necessary to  get 
the vessel in to  a place of safety. 1 th in k  tha t 
w hat was done up to the tim e of the vessel being 
b rough t in to  Polka Hole was a valuable service, 
and was salvage. H o  doubt M r. Lorenzen could 
have go t the w ork  done as well by anybody else, 
and as o rd inary  tradesman’s w ork  instead 
of as salvage. However, i t  was acquiesced 
in , and i t  m ust be treated as salvage u n t il the 
tim e when the ship was brought in to  the Hole. 
I  am advised th a t the vessel was then removed 
from  im m ediate danger. I t  is, of course, con
ceivable tha t a state of th ings m ig h t have happened 
w hich would have exposed i t  to  danger, bu t I  am 
advised th a t there was no th ing  to show tha t tha t 
was probable. The vessel was no loner exposed 
to  the violence of the sea, and i t  was in a protected 
place where i t  was subject to  the rise and fa ll of 
the tide, bu t not to  the violence of the waves. I t  
was then seen th a t M r. Simey’s workm en could 
be employed to do a ll tha t remained to  be done. 
Men were accordingly sent to take up the w o rk  
th a t was necessary to  b ring  her in to  dock, bu t 
M r. Crown though t he had a r ig h t  to  exclude the 
owner from  his own vessel, and insisted on doing 
w hat he though t necessary to  be done up to  the 
tim e of ge ttin g  the vessel in to  dock. I  have no 
hesitation in  saying tha t I  am of opinion th a t he 
had no such r ig h t. I  can conceive the poss ib ility  
of such circumstances th a t would m ora lly  excuse 
a man fo r saying, “  Y ou  m ust not in te rfe re ; i t  is 
a c r it ic a l moment, and i f  you in te rfe re  in  the way 
you propose we shall lose the ship.”  C ircum 
stances of th a t k in d  m igh t arise, bu t in  th is  case 
i t  was sim p ly an assertion by M r. Crown of his 
assumed r ig h t  to  complete the job, and on salvage 
term s and not on o rd inary  tradesman terms. I  
m ust add th a t I  am grea tly  s truck  by the most
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im proper m anner in  wh ich M r. Crown asserted 
his assumed righ ts . He no t on ly refused on one 
occasion to allow  the men to go on board and 
pump, bu t on another occasion he adm its th a t he 
shook the ladder by wh ich the men proposed to 
c lim b to the vessel. There being on ly  fou r men 
he thought h im self in  a position to use violence 
■which he says he hesitated to do on the previous 
occasion because there were then th ir t y  men. I  
have already pointed out tha t such conduct would 
be firs t of a ll a t the r isk  of a breach of the peace, 
and also would cause r is k  of loss of life . One of 
these men m ig h t have been shaken in to  the water, 
and there m ig h t have been no means of saving 
him . I t  was therefore a most outrageous p ro
ceeding on M r. C rown’s part. B ut, as I  have said, 
I  m ust deal w ith  the case on the foo ting  of his 
having up to  th is  tim e rendered salvage services.

In  order to render those services considerable 
expense no doubt had to be gone to, bu t the 
means adopted were of the most incautious k ind, 
such as no reasonable man would have had 
recourse to i f  he had on ly his own interests at 
heart. B u t th is  was treated, as I  am afra id  
salvage cases ve ry  frequen tly  are, as an 
opportun ity  o f ex tracting  as much money as 
possible from  the pockets o f the owners and 
underw riters. Consequently we have such a 
specimen of charges as the item  of 1201. paid fo r 
a diver. I  am advised th a t there was no th ing 
pa rticu la r in  what he did, and yet fo r  i t  he brings 
in  a b i l l  o f 2501. I t  is true  i t  was cut down to
1201., bu t even then i t  was regarded as a salvage 
service. In  m y view  i t  was not a salvage service 
a t all. The d ive r was on ly employed to do his 
o rd ina ry  business, and he had no r ig h t to make 
th is  charge. I  therefore dismiss from  m y con
sideration the greater pa rt of the charge fo r the 
d iver, which I  th in k  was im properly  paid. There 
are several other item s tha t I  need not go through 
in  detail, because I  m ust rem ind the learned, 
counsel tha t though i t  has been held th a t items of 
expenditure by salvors may be given in  evidence, 
they are not to  be the subjects of discussion in  
the same way as i f  the action were fo r work and 
labour done. They may be dealt w ith  generally 
by the court, bu t th is  case has been fought as i f  
the claim  were fo r w ork  and labour done, w h ich is 
no t the case. The expenses in  th is  case are items 
which are to  be taken in to  account in  considering 
w hat amount of salvage ought to  be awarded, and 
from  tha t po in t of view  I  am of opinion th a t a 
very  considerable num ber of them cannot be 
supported. I  have accordingly reduced them, in  
m y m ind, to a pa rticu la r figure, and then con
sidered w hat should be awarded fo r salvage 
services up to  the tim e when Simey’s men were 
refused permission to do the w ork  they were sent 
to  do. On the whole, I  come to the conclusion, 
w ith  the advice of the T r in ity  B rethren, tha t 700?. 
is the amount w h ich  should he allowed fo r the 
whole of the services, and as the defendants have 
paid in to  cou rt the sum of 655?. 12s. 8d., a balance 
of less than 50?. remains due. H av ing  regard to 
the m isconduct of M r. Crown, I  shall not allow 
the p la in tiffs  any costs.

Solicitors fo r the p la in tiff’s, B o tte re ll and Roche.
Solicitors fo r the defendants, W a lto n s , Bxibb, 

and Johnson.

uprms Court of Jufrkata.
COURT OF APPEAL,

M a rc h  15,17, a n d  26,1888.
(Before L o rd  E sher , M.R., P r y  and L opes, L .JJ .)

T he  G e r tr u d e .
T he  B aron A b er d a r e . (a)

P ra c tic e — C a rr ia g e  o f  goods— D am a ge— A d m ira lty  
D iv is io n  —  M e asu re  o f  dam ages  —  In te re s t — 
J u d ic a tu re  A c t  1873, s. 24, sub-sect. 6.

W here  a n  a c tio n  is  tra n s fe r re d  to the  A d m ir a l t y  
D iv is io n  by consent o f  the p a rt ie s  f o r  the assess
m e n t o f  damages, the re g is tra r  a n d  m e rchan ts  
a re  e n tit le d , i n  accordance w i th  the p ra c t ic e  o f  
the A d m ir a l t y  D iv is io n ,  to g ive  in te re s t i n  
a d d it io n  to  the a c tu a l dam ages, even w here such  
in te re s t w o u ld  n o t be g ive n  i n  the d iv is io n  f r o m  
whence the a c tio n  is  tra n s fe rre d .

W here a n  a c tio n  w as b ro u g h t i n  the  A d m ir a l t y  
D iv is io n  to recover u n liq u id a te d  dam ages, w h ic h  
p r io r  to the J u d ic a tu re  A c t c o u ld  n o t have been 
b ro u g h t in  the A d m ir a l t y  C o u r t, a n d  the de fen 
d a n ts  m ade no  a tte m p t to have i t  tra n s fe rre d , the  
p la in t i f f s  were h e ld  to be e n tit le d , i n  acco rdance  
w ith  the p ra c tic e  o f  the A d m ir a l t y  D iv is io n ,  to  
in te re s t on the a m o u n t recovered f r o m  the da te  
o f  the loss.

P e r  F r y ,  L . J . : Sem ble, com m on la w  ac tio n s  
tra n s fe rre d '■ w ith o u t  the consent o f  the  p a rt ie s  

f r o m  the Queen’s B ench  D iv is io n  to a n o th e r  
d iv is io n  a re , u n d e r  sect. 24, sub-sect. 6, o f  the  
J u d ic a tu re  A c t  1873, to  be d e te rm in e d  by the  
same com m on la w  p r in c ip le s  as w o u ld  have  
been a p p lica b le  to the m  i n  the Queen’s B ench  
D iv is io n .

T hese were appeals b y  the defendants from  two 
decisions of S ir  James Hannen, con firm ing  tw o  
reports of the re g is tra r and merchants (57 L . T. 
Rep. N . S. 883, 884; 6 Asp. M ar. Law  Cas. 224, 
225; 12 P. D iv . 204).

T h e  B aron  A b e r d a r e .
M a rc h  15.— This was an action in s titu te d  in  

the Queen’s Bench D iv is io n  by the owners o f the 
barque B a ro n  A b e rd a re  against the London and 
St. K a tharine  Dock Company, to  recover damages 
occasioned by the negligence of the defendants 
in  so m ooring the B a ro n  A b e rd a re  in  th e ir  dock 
th a t she broke loose, and came in to  collis ion w ith  
other vessels and barges, thereby doing them  and 
herself damage.

The action was tr ie d  before a special ju ry ,  who 
gave a ve rd ic t fo r  the p la in tiff's, w h ich was upheld 
by the D iv is iona l C ourt and C ourt of Appeal.

The action was then by consent of parties 
transferred, under O rder X L IX . ,  r. 3, to  the 
A d m ira lty  D iv is ion  fo r the assessment of damages 
by the reg is tra r and merchants. The parties 
subsequently came to  an agreement tha t 7500?. 
should be deemed to  be the p la in tiff's ’ damages 
w ith ou t prejudice to the question whether in terest 
was recoverable in  add ition  to  such damages. The 
reg is tra r, having considered the question, reported 
tha t the plaintiff's, in  accordance w ith  the practice 
in  the A d m ira lty  R egistry , were en titled  to
(a) Reported by J. P. A spin am , and B utlkr A spinall, JSsqrn.,

Barríate ra-at-Law.
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in te rest at the ra te  of 4 per cent, from  the date 
J°®s to  the tim e of payment.

t o h ™ ^ dantS thereuP°n appealed to the court 
in te rest T h / ^ * ,  ^  d isallow ing the 

•T h®1Co" r i  uPheld the report, and from  
tha t decision the defendants now appealed.

H u r s t  (w ith  h im  B arn es , Q.C.), fo r  the defen
dants, in  support of the appeal - T h is  is an

in  which the l ia b il ity  
of the defendants has been determ ined by a
side™he T ^ e ° n l7  m a tte r done ou tside the Queen s Bench D iv is ion  has been th e  
assessment o f damages. The measure of damages
Q u e in ^ B '3 i 6gn ia -e.d h?  the practice o f the 
A d m h 4 ltv eB ?h- D lv is i0 n -. The re g is tra r of the 
f l h r a l i  D \V18T  was m  the circumstances of 
th is  case p rac tica lly  an a rb itra to r, and has there
i n  no power to  give the p la in tiffs  more than
in 'w h f w v !  le d i-0 by the Practice of the courts 
in  which the action was tr ie d  and determined.
I t  is_ fu r th e r subm itted th a t the practice of 
a llow ing in te rest m  the A d m ira lty  R eg is try  is 
un just and unreasonable, and th a t th is  court 
being a cou rt of appeal should overru le it .  I t  
is  very  desirable th a t there should be u n ifo rm ity  
of practice m  the d iffe ren t d ivisions w ith  regard 
o the amount o f damages recoverable by a 

successful p la in tiff.
H o lla m s  fo r  the respondents.— A n  a rb itra to r 

may award in te re s t; and, i f  so, w hy should not 
the reg is tra r have the same power? The practice 
is a, ju s t and reasonable one, and on ly affords the 
p ia m tiit  a re s t itu t io  in  in te g ru m  :

I k e  N o r th u m b r ia  21 L. T. Rep. N. S. 681; 3 Mar.
Law Cas. O. S. 314; L. Rep. 3 A. & E. 6;

Smith v. Kirby, 1 Q. B. D iv .131.
The Coubt stated th a t they would g ive ju d g 

m ent after- the case o f the G e rtru d e  had been 
argued.

T he Gertrude.
M a rc h  17.— This was an action in s titu ted  in  

p e rso n a m  in  the A d m ira lty  D iv is ion, by the 
owners of a cargo of corn laden on the s.s. 
G e rtru d e  .against.M essrs. Gordon and Stamp, the 
owners of the said steamship, who were residents 
in  England.

In  the course o f the voyage from  New Orleans 
to  Copenhagen th e  G e rtru d e  and her cargo were 
lost, and the p la in tiffs  thereupon claimed damages 
from  the defendants fo r breach of the contract 
ot carriage.

The defendants delivered a defence, b u t u l t i 
m ate ly adm itted lia b ility , the am ount of the 
damages being referred to  the re g is tra r and 
merchants.

A t  the reference the p la in tiffs  claimed the 
invoice value o f the cargo, merchants’ p ro fits , and 
in te rest at 4 per cent, per annum from  the date 
on w h ich the b ills  g iven by them  in  payment 
fo r  the  cargo were met. Upon th is  basis the 
reg is tra r allowed 98001 fo r value of cargo and 
m erchants’ p ro fit, w ith  in terest as claimed.

The defendants thereupon moved the cou rt to 
va ry  the  re g is tra r ’s report by d isa llow ing the 
interest. S ir  James Hannen upheld the report, 
and from  his decision the defendants now ap
pealed. r

B a rn e s , Q.C. and H u rs t ,  fo r  the  defendants, in  
support of the appeal.— The p la in tiffs  are not 
en titled  to  in terest as allowed. This is a purely 
common law action, which p r io r to the Jud ica ture

T he Gertrude ; T he B aron A berdare. [C t . o r A pp.

A cts could not have been brought in  the A d m ira lty  
D ivision. I t  is therefore governed by the practice 
ot the common law  courts, and not by th a t of 
the A d m ira lty  C ourt. Inasmuchas the A d m ira lty  
D iv is ion  now refuses to transfe r th is  class of 
action to  the Queen’s Bench, a p la in t if f  has on ly 
to in s titu te  his action in  the A d m ira lty  D iv is ion  
to  ensure his recovering more than he would be 
en titled  to by in s titu t in g  the action in  the Queen’s 
Bench D iv is ion  to  which i t  properly  belongs. 
The Jud ica tu ro  A c t was meant to  affect procedure, 
and not the r ig h ts  of parties, and therefore, i f  
ow ing to  the various divisions having concurrent 
ju r is d ic tio n  a p la in t if f  brings a common law 
action in  the A d m ira lty  D iv is ion, the defendant 
ought not to  be burdened w ith  lia b ilit ie s  greater 
than would attach in  the common law courts. I t  
is also contended th a t the A d m ira lty  Court 
practice of a llow ing in te rest is confined to pure 
A d m ira lty  cases (T h e  N o r th u m b r ia , 21 L . T. Rep. 
N . S. 681; 3 M ar. Law  Cas. 0 . S. 314; L . Rep. 
3 A . &  E. 6), and tha t the A d m ira lty  C ourt ought 
to  fo llow  the common law rules in  cases which 
are governed by common law princip les :

The St. Cloud, Br. & L. 4.
There can be no A d m ira lty  practice applicable to 
the present class o f action, because i t  is on ly 
since the Jud ica ture A c t th a t the A d m ira lty  
D iv is ion  has had ju r is d ic tio n  to  enterta in  them. 
Even assuming the practice applicable to th is  
action, i t  is then subm itted tha t i t  should be 
overruled as being un just and unreasonable.

S tubbs (w ith  h im  S ir W a lte r  B h ill im o re ) ,  fo r  the 
respondents, c o n tra .— The fact th a t th is  is a 
class of action more commonly in s titu te d  in  the 
Queen’s Bench D iv is ion  does not make the 
A d m ira lty  practice less applicable. The defen
dants took no steps to  remove it ,  and are there
fore bound by the practice of the d iv is io n ; even 
i f  i t  had been tr ie d  in  the A d m ira lty  D iv is ion  by 
a judge and ju ry , the damages would have been 
referred to  the reg is tra r and merchants. [F ry, 
L .J .— W hat do you say as to sect. 24, sub-sect. 6, 
of the Jud ica ture A c t 1873? M ig h t i t  not be 
argued tha t the resu lt of th a t provis ion is tha t 
the A d m ira lty  D iv is ion  is bound to deal w ith  the 
lia b il ity  o f the defendants in  the same way as 
i t  w ould be dealt w ith  by the Queen’s Bench 
D iv is io n? ] The Queen’s Bench D iv is ion  its e lf 
has acted upon the A d m ira lty  practice in  f it t in g  
cases, and allowed in te rest as in  the present case: 

The British Columbia Saw M ills Company v. Nettle- 
ship, 18 L. T. Rep. N. S. 604 ; L. Rep. 3 C. P. 40!); 
37 L. J. 235, Ch.; 3 Mar. Law Cas. 0. S. 65.

B a rn e s , Q.C. in  reply.
C u r. adv. v u ll .

M a rc h  26.— L o rd  E sher, M.R.— In  the f irs t 
of these _ cases the action m ig h t have been 
brought in  the A d m ira lty  D iv is ion, bu t in  fact 
was tr ie d  in  the Queen’s Bench D iv is ion , and 
then a fte r judgm ent there was a consent order 
tra n s fe rrin g  the case to the A d m ira lty  D iv i
sion fo r  the assessment o f damages. The 
re g is tra r assessed the damages according to 
the practice of the A d m ira lty  Court, by which 
practice in te rest is always given from  the tim e 
when the loss takes place. In  the o ther case, 
th a t of the G ertrud e , the action was o rig in a lly  
in s titu ted  in  the A d m ira lty  D ivision, though 
p r io r  to  the Jud ica ture A c t i t  could not have 

I been in s titu ted  there, and the m atter of damages
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was referred in  the usual way to  the reg is tra r 
and merchants fo r  assessment. In  both cases 
objection has been taken to the A d m ira lty  practice 
of g iv in g  in terest in  the way I  have mentioned. 
I t  is adm itted th a t th is  practice has prevailed in  
the A d m ira lty  C ourt fo r many years, bu t i t  has 
been argued th a t i t  is a wrong practice, and tha t 
we, as a court of appeal, ought to overrule it .  In  
the case o f the B a ro n  A b e rd a re  one objection is, 
tha t as the action was tr ie d  in  the Queen’s Bench 
D ivis ion, the ru le  applicable at common law to 
the assessment o f damages should be followed. 
In  the case of the G ertrud e  i t  was said tha t, as i t  
was a case w h ich  p r io r  to  the Jud ica ture A c t 
could on ly have been tr ie d  in one of the common 
law courts, i t  was tr ie d  in  the A d m ira lty  D iv is ion  
as a branch of the H ig h  C ourt o f Justice, and by 
the A d m ira lty  judge as a judge of the H ig h  
Court, and th a t therefore the practice which 
belonged to the peculiar ju r is d ic tio n  of the old 
Court of A d m ira lty  was not applicable, and tha t 
the common law ru le  ought to be followed. The 
argument therefore is, th a t as in  both cases damages 
by way of in terest could not eo n o m in e  be given 
in  the Queen’s Bench D ivis ion, the p la in tiffs  
ought not to  have recovered them  in  the A d m ira lty  
D ivision.

I t  has been also urged, as I  have said, 
tha t th is  practice of the A d m ira lty  D iv is ion  
should be overruled, and assim ilated to tha t 
which exists in  the Queen’s Bench D ivis ion. 
That is an argum ent to  which we cannot accede. 
There is no th ing  un ju s t in  the mode in  which 
the A d m ira lty  C ourt has always assessed damages. 
I  believe i t  is the mode of assessing damages that 
is followed in  a ll A d m ira lty  courts. So fa r from  
th in k in g  i t  un just, I  am inc lined to th in k  i t  more 
ju s t than the common law rule. I t  is a m atter 
which was discussed by L o rd  Selborno in  the 
case of The K h e d iv e  (7 App. Cas. p. 803), 
and to m y m ind he does not seem in  any 
way to disapprove of th is  mode of assessing 
the damages. The question, however, does not 
rea lly  arise, fo r  in  the case o f The B a ro n  
A b e rd a re , I  have communicated w ith  the President 
of the division, and he states th a t the case was 
transferred to and undertaken by the A d m ira lty  
D iv is ion  on the assumption tha t the parties had 
agreed th a t i t  should go before the reg is tra r and 
merchants to he dealt w ith  according to the ir 
rule. I t  seems to me to be obvious tha t tha t was 
so, and tha t the parties instead of having^ the 
damages assessed by an a rb itra to r or an officia l 
referee, as would have been the case had they 
proceeded in  the Queen’s Bench D ivis ion, took 
advantage of the special knowledge of the 
reg is tra r and merchants to get a cheap and 
satisfactory a rb itra tion . T ha t being so, one of 
the parties now tu rns round and says he w il l  not 
agree to what has happened. That seems to me 
to be a breach of fa ith , and we would be a llow ing 
h im  to com m it i t  i f  we pe rm itted  h im  to  tu rn  
round and object to  the mode in  w h ich the 
damages have been assessed. In  the case of T h e  
G e rtru d e  i t  was stated to us th a t the President 
and B u tt, J. had made i t  known tha t they would 
not transfe r such cases to  the Queen’s Bench 
D ivis ion, even i f  application were made to them 
to do so. I t  is said th a t fo r  th a t reason the 
defendant d id  not object to the case being tr ie d  
in  the A d m ira lty  D iv is ion, because he knew i t  
would be tr ie d  there whatever he m ig h t do. B u t

the President te lls  me tha t i t  never entered in to  
his m ind  to say anyth ing  o f the sort, and he is 
certa in he never did, and he says on the contrary 
tha t, i f  e ither of the parties had taken objection, 
and had pointed out to  h im  tha t the difference 
between the practice of the two divisions would 
lead to  the assessment of the damages in  a 
d iffe rent way, he w ould have taken the m atter 
in to  consideration w ith  a view  to  the transfe r of 
the case. The fact is, tha t the p la in t if f  brought 
the action in  the A d m ira lty  D iv is ion, and the 
defendant made no objection because both parties 
though t th a t an advantage would be gained by 
the consideration of the nautica l questions being 
undertaken by the judge of the A d m ira lty  
D iv is ion , assisted by assessors instead of the^case 
coming before a ju ry . Therefore I  take i t  tha t 
both parties consented to  have the case tr ie d  
in  the A d m ira lty  D iv is ion  according to the 
A d m ira lty  practice, and i t  is not now open to one 
of the parties to object to th a t practice, f  there
fore th in k  both appeals m ust be dismissed.

F hy, L .J .— These actions would properly have 
been tr ie d  in  the Queen’s Bench D ivis ion, and 
under sect. 24 of the Jud ica ture A c t 1873, i f  
tr ie d  in another d iv is ion w ith ou t the consent of 
the parties, they should have been determ ined in  
tha t d iv is ion in  the same manner as they would 
have been determ ined in  the Queen’s Bench 
D iv is ion, tha t is, on common law principles. Had 
these actions been tr ie d  out in  the Queen’s Bench 
D iv is ion  I  have great doubts whether these ju d g 
ments, so fa r  as relates to  the in terest, could have 
been given in  th a t d ivision. B u t in  both cases 
the parties have rea lly  proceeded by conven
tion . They rea lly  intended in  proceeding in  the 
A d m ira lty  D iv is ion  to have th e ir  eases determ ined 
by A d m ira lty  rules. In  both cases the m atter 
was argued in  the A d m ira lty  C ourt in  a way 
which leads me to  the conclusion tha t the parties 
were proceeding in  th a t court by convention so 
as to ava il themselves of its  practice and pro
cedure.

L opes, L .J .— I  am of opin ion th a t the parties 
proceeded on the understanding th a t the A d m ira lty
practice was to apply. , , . ,v r r  J A p p e a l d ism issed.

Solicitors fo r the p la in tiffs  in  The G ertrud e , 
Stokes, S aun ders , and Stokes.

Solicitors fo r the defendants in  The G ertrud e , 
B o tte re ll and Roche.

Solicitors fo r the p la in tiffs  in  The B a ro n  A berdare , 
H oU am s, S on, and C o w a rd .

Solicitors fo r the defendants in  T h e  B a ro n  
A b e rd a re , H a c o n  and T u rn e r..

W ednesday, A p r i l  25, 1888.
(Before L o rd  E sher, M.R., L indley  and B owen, 

L .JJ., assisted by N autical A ssessors.)
T he M emxon. (a )

APPEAL PROM THE PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION.

C o llis io n — C ross ing  sh ips— R is k  o f  c o ll is io n —  
R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s  a t Sea, 
a rts . 18, 22, 23.

W here tivo  s team ships a re  a p p ro a c h in g  so as to

(a) Reported by J. P. A spinall and B uti.kr A spin a ll , Esqrs.,
Barristcrs-at-Law.
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in v o lv e  r is k  o f  c o llis io n , a n d  i t  is  the d u ty  o f  one 
to keep ou t o f  the w a y  a n d  o f  the o the r to  keep he r 
course, the la tte r  is  bound to com p ly  iv i th  a r t  18 
o f t lw  R e g u la tio n s  as to s la cke n in g  he r speed o r  
s top p ing  a n d  revers ing , n o tw ith s ta n d in g  the fa c t  
th a t by c o n tin u in g  he r speed m a y  be the best a n d  
most seam an like  m anœ uvre  f o r  the pu rpose  o f  
a v o id in g  a  c o llis io n . J

The steam ship M . s igh ted  the m asthead a n d  green  
l ig h t  o f the s team sh ip  S ., d is ta n t  a b ou t three  
m iles , a n d  b e a rin g  a b ou t tw o  a n d  a  h a l f  p o in ts  
on  the p o r t  bow. W hen the S . go t w i th in  three  
sh ip  s leng ths o f  the M ., s t i l l  sh o w in g  he r m a s t
head a n d  green lig h ts  a t  a  b e a rin g  o f  f o u r  p o in ts  
on  the p o rt bow, she sud den ly  s ta rboa rded , a n d  
a lth o u g h  the M . im m e d ia te ly  stopped he r engines, 
a  co llis io n  occurred. The C o u rt, h a v in g  h e ld  
th a t the S . w as to b lam e, fu r th e r  fo u n d  
th a t the respective courses o f  the vessels were  
such th a t h a d  the S . kep t h e r course a n d  
no t s ta rboa rded  she w o u ld  have passed one a n d  
a  h a l f  sh ip 's  leng ths a s te rn  o f  the M ., a n d  th a t  

vest a n d  m ost sea m an like  m anœ uvre  f o r  the
M . w as to co n tinue  he r speed as she d id ,  bu t th a t  
there w as in  fa c t  r is k  o f  c o ll is io n  before the S. 
s ta rboa rded , a n d  th a t the J I .  w as to b lam e f o r  
breach o f  a r t .  18 i n  n o t s to p p in g  sooner.

T his was an appeal by the defendants in  a c o lli
sion action i n  re m  from  a decision of B u tt, J. 
find ing  both ships to blame.

The collis ion occurred off the coast of B ra z il at 
n igh t, on the 20th A ug . 1885, between the p la in 
t if fs ’ paddle-wheel steamer the H a n  S a lv a d o r  and 
the defendants’ screw steamship the M em non .

A t  the tim e of the collis ion the S a n  S a lv a d o r  
was on a voyage from  Estancia to Bahia, laden 
w ith  a general cargo, and was heading about S.W. 
.Hie M em non  was on a voyage from  Bahia to New 
It o rk  w ith  a cargo of coffee, and was heading 
about E. by N . 4- N . In  these circumstances 
those on the M e m non  s ighted the masthead and 
green lig h ts  of the S a n  S a lv a d o r, d is tant about 
three miles, and bearing about tw o and a ha lf 
points on her po rt bow. I t  being the du ty  of 
the S a n  S a lv a d o i, under art. 16 of the Regula
t i o n s  fo r P reventing Collisions a t Sea, to  keep 
out o f the way, the M e m n o n  kept her course. 
When the S a n  S a lv a d o r  got w ith in  three ship ’s 
lengths of the M e m non , s t i l l  showing her mast
head and green lig h t, on a bearing of fou r points 
on the po rt bow, she suddenly starboarded, and, 
a lthough the engines of the M e m n o n  were im m e
d ia te ly  stopped, the S a n  S a lv a d o r  w ith  her stem 
s truck  the p o rt quarter of the M em non .

B u tt, J . found tha t the S a n  S a lv a d o r  was to 
blame fo r not keeping out of the way of the 
M e m non , and also held the M e m non  to blame fo r 
in fringem en t of a rt. 18 in  not acting w ith  her 
engines u n t il the S a n  S a lv a d o r  starboarded.

The m ateria l parts of his -judgment are as 
follows :

“ Now, i t  is a fact th a t no relaxation of the 
speed of the M e m n o n  occurred u n til she was 
w ith in  about three lengths of the S a n  S a lva d o r. 
The officer in  charge of the M e m non , who gave 
his evidence very in te llig ib ly , and who I  have no 
doubt is a very  competent seaman, and whose 
sk ill, ab ility , and reputation J hope w il l  not be 
affected by the judgm ent I  am about to  give, 
says th a t having seen the masthead and green 
lig h ts  of the S a n  S a lv a d o r  at a consider

able distance, about two and a h a lf po in ts 
on his po rt bow, he took her bearing by 
a compass w hich was a t hand, and watched 
her care fu lly, and th a t as the vessels ap
proached one another the bearing of the S a n  
S a lv a d o r  altered, and broadened on his p o rt bow 
t i l l  i t  go t about fou r points on the  bow, and i t  
was about at tha t bearing on his p o rt bow when 
w ith in  about three ship’s lengths of him . He 
says th a t he judged by the broadening of the 
bearing of th a t vessel’s lig h ts  th a t she would go 
under his stern, even i f  she d id  no t po rt her helm, 
a lthough i t  w ould have been ra the r a near th ing, 
and he says, fo rm ing , as he did, th a t opinion, he 
though t i t  r ig h t  to  keep, not on ly  his course, as 
the ru le  enjoined him , bu t th a t when the S a n  
S a lv a d o r  go t to the bearing and distance I  have 
described on his po rt bow, he observed her star
boarding, and he a t once ordered his helm  hard- 
a-port and gave an order to  stop the engines.

. . . That being the state o f the case, I  have 
though t i t  best to pu t to  the E lder B re th ren the 
question which the Court of Appeal in  The 'B e ry l 
(51 L . T. Rep. N . S. 554; 5 Asp. M ar. Law  Cas. 
321; 9 P. D iv . 137) pu t to  its  assessors, and in  
doing so I  have been carefu l to  po in t out to them  
what 1 consider a d is tinc tion  between the facts in  
The B e ry l (u b i sup.) and the facts in  th is  case— I  
mean the fact pointed out by S ir W a lte r P h illi-  
more in  his argum ent tha t, whereas i t  would 
have been a very  d ifficu lt m a tte r when the ves
sels approached in  the case of The B e ry l (u b i sup.) 
fo r the other vessel, the A beona, to  have kept 
out of the way, i t  would have been a compara
t iv e ly  easy m atter, when the S a n  S a lv a d o r  and 
the M e m non  got w ith in  a s im ila r distance, fo r the 
S a n  S a lv a d o r  to  have kept out o f the way by a 
very s lig h t touch of p o rt helm. P o in tin g  out tha t 
difference, and te llin g  the E ld e r B re th ren tha t 
they m ust make tha t allowance in  favour of the 
officer of the M em non , I  p u t th is  question to 
them, ‘ Was the officer in  charge o f the M e m non  
ju s tified  as a sailor in  supposing u n t il he was 
three ship’s lengths from  the S a n  S a lv a d o r  tha t 
the S a n  S a lv a d o r  would keep out of the way, and 
could do so w ith ou t d ifficu lty  ? ’ They advise me 
th a t he was not so justified . A s I  do not dissent 
from  th a t opinion, I  shall, of course, act upon it ,  
and I  must, although, w ith  great reluctance, pro
nounce the M e m n o n  also to blame.”

The Regulations fo r  P reventing  Collisions at 
Sea:

A rt. 16. I f  two ships under steam are crossing so 
as to involve risk of collision, the ono which has the 
other on lier own starboard side shall keep out of the 
way of the other.

Art. 18. Every steamship when approaching- another 
ship so as to involve risk of collision shall slacken her 
speed, or stop and reverse i f  necessary.

A rt. 23. In obeying and construing these rules due 
regard shall be had to all dangers of navigation and to 
any special circumstances whioh may render a departure 
from the above rules neoessary in order to avoid imme
diate danger.

S ir W a lte r  B h il l im o re  and J . P . A s p in a l l ,  fo r 
the defendants, in  support of the appeal.— R isk of 
collis ion never existed u n t il the S a n  S a lv a d o r  
starboarded when w ith in  a short distance of the 
M e m non , and, as the M em non  then stopped, there 
has been no in fringem en t of a rt. 18. The courses 
were such th a t bu t fo r the a lte ration by the S a n  
S a lv a d o r  at the last moment she m ust have gone 
under the stern of the M em non . So long as tha t
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state of affa irs continued there could be no ris k  of 
collision. [L o rd  Esher.—Y ou must take in to  ac
count the poss ib ility  th a t a ship so approaching 
you may do wrong. ]  True, in  T h e  B e ry l (id n  
stip .) th is  court decided th a t the a rtic le  is 
applicable from  the tim e when the circumstances 
are such th a t i t  is probable th a t r is k  of collis ion 
[oay be involved. B u t in  th a t case i t  was seen 
fo r an appreciable tim e  th a t the ship whose du ty  
i t  was to  keep ou t of the way was neglecting to  
*1° so. Here the S a n  S a lv a d o r  had a r ig h t  to 
take any effectual steps she liked  to  keep out of 
the way, and u n t il she starboarded her man
œuvres were such as would have taken her clear. 
There was no d u ty  upon the officer in  charge of 
the M e m non  to  assume th a t the S a n  S a lv a d o r  
would suddenly do wrong'. A s a m atter of fact, 
had the S a n  S a lv a d o r  kept her course, to  have 
stopped would have been to  b r in g  about collision. 
I t  is therefore clear th a t the action of the M em non  
in  keeping on was in  the circumstances the best 
and most seamanlike manœuvre. I f  so, the 
M em non  was relieved from  obedience to art. 18 
hy the terms of a rt. 23 :

The B enares, 48 L. T. Rep. N. S. 127 ; 5 Asp. Mar.
Law Cas. 171 ; 9 P. Div. 16 ;

The Khedive, 43 L. T. Eep. N. S. 610 ; 4 Asp. Mar.
Law Cas. 360 ; L. Eep. 5 App. Cas. 876.

M y b u rg h , Q.C. and B ailees, fo r the respondents, 
were not called upon.

L o rd  Esher, M .R .— I f  we were no t bound by 
the A c t of Parliam ent, we are advised, and 
en tire ly  agree, tha t, as a m atte r of simple naviga
tion , the best th in g  fo r th is  officer to  have done 
was w hat he did. B u t the A c t of Parliam ent 
has tied  the hands of sailors and has tied  the 
hands of the court, and has said : “  You m ust not 
do w hat a sailor would say is the best th in g  ; you 
m ust do what the A c t of Parliam ent te lls  you to 
do.”  I t  has been carried so fa r in  the House of 
Lords as to  say tha t, whatever may be the conse
quence, you m ust do w hat the A c t of Parliam ent 
te lls  you to  do. W e m ust obey the House of 
Lords, and they have p u t th a t in te rp re ta tion  
upon the statute. Then the question is. was there 
a tim e when th is  officer was not ju s tified  in  sup
posing tha t there was any r is k  of collision P Was 
there not a tim e before ho d id  w hat he d id  when 
he ought to have supposed th a t there would he, 
not a collision, bu t a r is k  of collis ion ? These 
vessels were approaching one another in  a very 
awkward position. I  take i t  to  be the most awk
ward position in  which two vessels can approach, 
and w hich I  s t i l l  th in k , and which I  shall p ro
bably always th in k , is a position w h ich those who 
drew th is  A c t of Parliam ent had no t foreseen and 
provided for. The S a n  S a lv a d o r  was approach
in g  the M e m n o n  on the M e m n o n ’s po rt side, 
showing her green lig h t on th a t p o rt side, which 
I  take to be about as awkward a position as can 
be. W e have asked the gentlemen who assist us 
th is  question : “  Supposing there were no A c t of 
Parliam ent, was i t  safe and seamanlike naviga
tion  fo r the S a n  S a lv a d o r  to  approach the M e m 
n o n , seeing her x-ed lig h t on such a course as to 
show to the M e m n o n  her green l ig h t  ? ”  T he ir 
axxswer is w hat one m ig h t an tic ipate : I t  was not 
safe and seamanlike navigation  fo r the S a n  
S a lv a d o r  to  keep on the course she did. She 
ought, i f  she had exercised proper seamanship, to 
have ported so as to show her red lig h t, and to 
have gone astern of the M em non .

Parliam ent is such th a t she may go ahead i f  
she pleases. The A c t of Parliam ent m erely 
says tha t she is bound under the c ircum 
stances to keep out of the way. B u t, unless 
you have plenty of tim e to  go ahead, you ought 
to  go astern. B u t again, the A c t of P a rlia 
ment says you are no t liable fo r  try in g  to  go 
ahead i f  you escape. I f  you ought to  go astern 
to  escape, you ought not to cut the th in g  as fine 
as you can. Thei’e may be circumstances w h ich 
clo’ not give you room, bu t sure ly i f  thei’e is 
p len ty  of room you ought to  go clear astern. 
The m a te ria lity  of these observations in  th is  case 
is, tha t the officer in  charge of the M em non , 
seeing how the S a n  S a lv a d o r  was behaving, knew 
th a t she was exercising her legal r ig h ts  i f  she 
escaped him , but m ust also have known th a t she 
was being managed by a seaman who was acting 
towards h im  in  a very r is k y  manner. He knew 
the ship was not being navigated care fu lly, even 
i f  she was being navigated legally. We, are 
advised tha t, i f  the S a n  S a lv a d o r  had kept the 
course which she was keeping w ith o u t p o rtin g  or 
starboarding, she would have gone a length and 
a ha lf astern of the M e m n o n ; th a t is, there would 
have been no collision. B u t is a sailor jus tified , 
when he sees another man nav igating  his ship in  
a hazardous manner, and though not illega lly , 
yet in  an unsafe way— is he ju s tifie d  in  supposing 
tha t tha t man w il l  on ly go to  the extent he is then 
going in  doing tha t which is r is k y  and hazai-dous ? 
He sees the man is doing wrong -i.s a sailor. Is  
ho ju s tified  in  supposing th a t he w ill do w rong 
on ly so fa r  as he is doing at th a t moment ? The 
geritlemen who assist us agree th a t an officer is 
not ju s tified  in  supposing tha t. I f  you see a eab- 
maxi coming down P iccad illy  le tt in g  his horse go 
from  one side of the road to the other, you are 
no t ju s tified  in  supposing th a t he w i l l  not come 
neai’er to you. Y ou  m ust suppose th a t something 
is vvi-ong, and tha t he m ay ru n  in to  you. So, i f  
you see a sailor doing tha t which as a m atte r of 
navigation is wrong, b u t doing i t  so tha t he may 
on ly come w ith in  a leng th and a h a lf of you r 
stern, are you ju s tified  in  assuming th a t he w ill 
in  fact come no nearer to  you ? A t  tha t moment 
in  our view  there is r is k  of collision, and there
fore we are obliged to  agree w ith  B u tt, J., and 
say tha t, however hard  i t  is upon th is  officer, and 
however clear i t  is th a t as a sailor he d id  no 
wrong, yet as a subject bound to  obey the A c t of 
Parliam ent he d id  not obey it ,  and therefore most 
unhapp ily his owners m ust take the consequences. 
The resu lt is, tha t we must ho ld both ships to  
blame, and the appeal is dismissed.

L indley , L.J .— I  am of the same opinion. This 
is an illu s tra tio n  of the effect of a ttem p ting  to 
navigate ships by A c t of Parliam ent, r,he effect 
being to saddle a man, who has done no th ing  
w rong in  po in t of seamanship, w ith  damages 
fo r a collis ion which, b u t fo r tlxe A c t of P a rlia 
ment, could not be said to have been brought 
about by his act. I  th in k  i t  is p re tty  obvious 
th a t B u tt, J. exonerated the officer from  a ll blame 
as a seaman, bu t fe lt h im self bound by these 
rules.

B owen, L .J .— The question is, whether the 
officer in  charge of the M e m n o n  ought not, a t some 
tim e p r io r  to  the tim e  when he d id  stop, to have 

x come to  the conclusion th a t there was r is k  of
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collision, the S a n  S a lv a d o r  being so manoeuvred 
as to show any reasonable man th a t there was 

° f  collls lon? Had the officer in  charge of 
the M e m n o n  any r ig h t to  assume tha t from  and 
a fte r tha t moment the S a n  S a lv a d o r  would do 
w hat was r ig h t?  I t  seems to me contrary to 
common sense to m ainta in tha t, when you are 
watching a person who is doing something tha t 
xs wrong and unseamanlike, you have a r ig h t to 
assume tha t at some given moment he w ill” cease 
th a t course of conduct and adopt another. I f  
■76£? “ I* reasonable chance of his not bein«- 
r ig h t  at the last, which is suggested to your m ind 
by the observations of what he is doing, then there 
is ii reasonable chance of danger.

0 -Appeal dism issed.

J o h n s o n ™ *  f ° r  the plaintifEs> W a lt° n ,  B u lb ,  and

/SonshC1*° rS f ° r  the defendants> P r itc h a rd  and

v. M cGregor, Gow, & Co. & otheks. [Q .B. D iv .

HIGH COURT OF JUSTICE.

Q U E E N ’S B E N C H  D IV IS IO N .
J a n . 30, 31, Feb. 4, a n d  A u g . 11 1888.

(Before L o rd  Coleridge, C.J. w ithou t a Ju ry .)
T h ® i f 0'™1' Steamship Company L im ited  v. 

M cGregor, Gow, and Co. and others, (a)

C o n sp ira cy  —  C o m b in a tio n  o f  sh ipo w ne rs  —  B e- 

— P u b lic  p o V  6~  ̂ n la w f u l  object— I l le g a l  m eans

The de fend an t sh ip p in g  com panies a n d  ow ners had
com bined together a n d  fo rm e d  a “ con fe rence”  
o r r in g ,  a n d  th e ir  agents in  C h in a  h a d  issued  
c irc u la rs  to sh ippers there to  the effect th a t 
exporters m  C h in a  w ho  con fined  th e ir  sh ipm ents  
o f goods to  vessels owned by members o f  the “  con- 

fe ie n ce , s h o u ld  he a llow e d  a  c e r ta in  rehate , p a y -  
able h a lf -y e a r ly , on the f r e ig h t  charged. A n y  
sh ip m e n t a t a n y  p o r t  i n  C h in a , by a n  ou ts ide  
steamer, to  exclude the sh ipp e r o f  such sh ipm en t 

f r o m  p a r t ic ip a t in g  in  the r e tu rn  d u r in g  the w hole  
s ix -m o n th ly  p e r io d  w i th in  w h ic h  such sh ipm en t 
sh o u ld  have been m ade. The p la in t i f fs ,  w ho
T re , ° w n i rs  f  vessels in  the same tra de , ha d  
thereoy suffered dam age.

H e ld  th a t such c o m b in a tio n  o f  the de fendan ts  w as  
n o t m  re s tra in t  o f  t r a d e ; th a t the object o f  the 
co m b in a tio n  w as n o t to effect a n  u n la w fu l end, an d  
th a t the m eans used by the de fendan ts  to a t ta in  
such end were n o t u n la w fu l ;  a n d  th a t, a lth o u g h  
the m o tive  o f  the de fendants  w as  to  exclude the 
p la in t i f fs  f r o m  the tra d e  i f  they cou ld , a n d  to do 
so w ith o u t a n y  c o n s id e ra tio n  fo r  the re su lts  o f  
such exc lus io n  to  the p la in t if fs , th a t w as no t 
enough to re n d e r the co m b in a tio n  w ro n g fu l o r 
m a lic io u s . There fore , u n d e r the above c irc u m 
stances, a n  a c tio n  f o r  w ro n g fu l c o m b in a tio n  o r  
co n sp iracy  to p re ve n t the p la in t i f f s  c a r ry in g  on  
th e ir  tra d e  w o u ld  no t lie .

A ction tr ie d  by L o rd  Coleridge, L .J . w ith o u t a 
ju ry .

The p la in tiffs  were a shipp ing company, incor
porated in  1883, owning shares in  certain steam
ships, viz., the S ik h , A fg h a n , P a th a n , and Ghazee, 
tra d in g  between Chinese and A ustra lia n  ports 
and London, and the defendants, McGregor, Gow,

(>I) Reported by F. A. ORAILSHEUf, Esa„ Barrister-at-Lnw.

and Go., T. Skinner and Co., D. J. Jenkins and 
Go., the Peninsular and O rien ta l Steam N aviga
t io n  Company, W illia m  Thomson and Co., and 
others, were sh ipp ing  companies and owners 
tra d in g  in  the same seas.

The facts appear suffic iently  from  the plead- 
ings, w h ich were substantia lly  as follows :—

The p la in tiffs , in  th e ir statem ent o f claim, 
alleged tha t they had suffered damage by reason 
of the defendants, as and being owners of 
numerous steamers tra d in g  between ports in  the 
Yangtse - K ia ng  r iv e r  and London, conspiring 
together to  prevent the p la in tiffs  from  obta in ing 
cargoes fo r steamers owned by the p la in tiffs , from  
shippers, to  be carried from  ports in  the said 
r iv e r to London, fo r  reward to the p la in tiffs  in  
th a t behalf. That the said conspiracy consisted 
of a combination and agreement by and amongst 
the defendants, as and being owners of steamers 
trad ing  as aforesaid, and having, by reason of 
such combination and agreement, contro l of the 
homeward sh ipp ing trade, pursuant to  which 
shippers were bribed, coerced, and induced to 
agree to  forbear, and to forbear, from  shipp ing 
cargoes by the steamers of the p la in tiffs . I t  was 
alleged, in  the a lternative, tha t the said con
spiracy consisted of a combination and agreement 
by and amongst tho defendants, as and being 
owners of steamers as aforesaid, pursuant to 
which the defendants, w ith  the in te n t to in ju re  
the p la in tiffs , and to  prevent them from  obta in ing 
cargoes fo r th e ir  steamers trad ing  between the 
said, ports, agreed to refuse, and refused, to accept 
cargoes from  shippers, except upon the term s 
th a t the said shippers should not ship any cargoes 
by the steamers of the p la in tiffs , and by threats 
of stopping the shipment of homeward cargoes 
altogether, which threats they had the power and 
in tended to  carry in to  effect, d id  prevent shippers 
from  shipping cargoes by the p la in tiffs ’ steamers, 
and threatened and intended to continue so to do. 
The p la in tiffs  claimed damages, and an in ju n c 
tio n  to  restra in  the defendants from  continu ing 
the w rong fu l acts above mentioned.

In  pa rticu lars  delivered by the p la in tiffs , they 
stated th a t the combination and agreement con
sisted of a com bination and agreement by and 
amongst the defendants, as being a number of 
wealthy shipowners and shipp ing companies, 
formed and entered in to  fo r the purpose of creating 
a “  conference ”  or “  rin g ,”  and thereby acquiring 
the contro l of the shipping trade between China 
and England, and fo r the purpose of com pelling 
th e ir  agents in  China and H ong K ong not to load 
any cargoes on the p la in tiffs ’ vessels, and fo r the 
purpose of p reventing shippers and merchants 
from  shipping by the p la in tiffs ’ vessels, by im 
posing penalties on those who d id  so, by g ran ting  
a rebate of 5 per cent, on the fre ig h t charged to 
such shippers as had not made any shipments fo r 
certa in s ix-m onth ly  periods by the p la in tiffs ’ 
vessels, and generally fo r the purpose of boy
co ttin g  and ru in in g  the p la in tiffs  as shipowners, 
and of d r iv in g  them out of the trade, thus pre
ven ting  the p la in t if f  company from  carry ing  
on th e ir la w fu l business as shipowners and 
carriers in  the said trade. W ith  th is  object 
the defendants had w ide ly  d is tribu ted  among 
the China merchants c ircu lars to  the fo llow ing 
e ffe c t:

Shanghai, 10th May 1884.
To those exporters who confine their shipments of
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tea and general cargo from  China to  Europe (not in 
c lud ing the M editerranean and B lack Sea ports) to  the

and 0 . Steam N av iga tion  Company, Messagerie 
M aritim e Company, Ocean Steamship Company, 
McGregor, Gow, and Co., Glen, Castle, Shire, and Ben 
Bines, and to  the steamships Copack and N m gchow ,w e  
shall be hapny to  a llow  a rebate o f 5 per cent, on the 
fre ig h t charged. . . -, .

.E xpo rte rs  c la im ing  the re tu rn s  w i l l  bo required to  
®l£n a decla ration th a t they have no t made or been 
interested in  any shipm ents o f tea or general cargo o 
Europe (excepting the ports  above named) by any other 
than the said lines. , ,, __-,

Shipments by the steamships Afghan , P athan. and 
Ghazee, on their present voyages from Hankow, w ill not 
prejudice claims for returns. ,

Each line to be responsible for its own returns on y, 
which w ill be payable half-yearly, commencing the doth 
Oct. next. . , ,
. Shipments by an outside steamer at any of the ports 
m China or Hong Kong w ill exclude the firm making 
such shipments from participation in the return during 
the whole six-monthly period within which they ha 
been made, even although its other branches may have 
given entire support to the above lines. c

The foregoing agreement on our part to be m tor 
from the present date t i l l  the 30fch April 188o.

In  M ay 1885 the defendants caused to be issued 
to the shippers and merchants in  China another 
circu lar, as follows :

Shanghai, 11th M ay 1885.
Referring to our circular, dated the 10th May , 

we beg to remind you that shipments for London by the 
steamships P a tha n , A fghan , and Aberdeen, or by otner 
non-conference steamers at any of the ports in Ltanaj, or 
at Hong Kong, w ill exclude the firm making suc P 
ments from participation in the return during the whole 
six-monthly period in which they have been made, even 
although the firm elsewhere may have given exclusive 
support to the conference lines.

In  consequence of these circu lars and tho con
duct of the defendants, the p la in tiff company 
complained th a t they had been unable to obtain 
fre igh ts fo r  th e ir  ships, and had been v ir tu a lly  
driven ou t of the China trade.

The defendants, in  th e ir defence, contended 
tha t, as m atter of law, the statement of claim  
disclosed no cause of action against the defendants, 
and they denied any conspiracy, as alleged, or 
th a t shippers were bribed, coerced, or induced to 
abstain from  shipp ing cargoes by the p la m tills  
steamers; and they alleged the real facts of the 
case to  be tha t, in  the year 1884, an agreement or 
conference was entered in to  by the defendants, 
fo r w o rk ing  the homeward ca rry ing  trade in  
steam-vessels sa iling from  China by regu lar de
partures of such vessels d u rin g  the years 1884 
and 1885, and so a ffo rd ing  inducements to  m er
chants and shippers in  and from  China to support 
such vessels, and, in  order fu rth e r to induce such 
support, to  g ive to  such merchants and shippers 
as should ship on ly by the conference vessels a 
re tu rn  o r rebate of 5 per cent, of a ll fre igh ts  paid 
by such shippers by such vessels ; and tha t the 
vessels P a th a n  and" Ghazee, belonging to  the 
p la in tiffs , were actua lly  adm itted to the benefit of 
th is  agreement fo r  one voyage each in  the tea 
season of 1884 from  Hankow to London ; bu t tha t 
the p la in tiffs , in  breach of th e ir  agreement, p r io r 
to  the Hankow tea season of 1885, threatened the 
defendants th a t, unless th e ir  vessels were ad
m itte d  to  the  priv ileges of the conference fo r 
the tea season of 1885, they would oppose and 
enter in to  com petition w ith  the conference 
vessels, and cut down and smash the rates of 
fre ig h t to  such a low rate as would cause great 
loss to a ll the conference vessels ; and tha t the 
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defendants, declin ing to  accede to the p la in tiff's ’ 
demands, the p la in tiffs  d id  c a rry  out th e ir threa t 
and so cut down the rates o f fre ig h t tha t the de- 
fendants were compelled to  accept rates of fre ig h t 
la rge ly  below the then p reva iling  rates. _

The evidence, so fa r  as _ is m ateria l to  the 
decision, appears suffic iently in  the judgm ent.

S ir H e n ry  Jam es, Q.O. and C ru m p . Q.C. ( / .  
G o re ll B a rn es , Q.C., and S im s  W ill ia m s  w ith  them) 
fo r the p la in tiffs .— I t  is subm itted tha t i t  is clear 
from  the evidence tha t the defendants, acting  m 
common, combined fo r the purpose of preventing 
the p la in tiffs  and others tra d in g  from  China to  
Europe, and from  and to ports in  China, and th a t 
such com bination in flic ted  d irec t loss on the 
p la in tiffs , who were thereby prevented from  earn- 
in 0* money in  the course of th e ir  trade, and from  
doing la w fu l acts. The action of the defendants 
amounts to restra in t of trade, whereby the p la in 
t iffs  have been in ju red , and such action, i t  i t  had 
been com m itted by each of the defendants alone, 
would have rendered them severally liable to the 
p la in tiffs . I t  is subm itted, f irs t of a ll, th a t a 
com bination to  do an un law fu l act is an in d ic t
able conspiracy: secondly, th a t a com bination to 
effect any resu lt by un la w fu l means is a con
spiracy also; and, th ird ly ,  th a t an action lies 
under'the  name of conspiracy, but w h ich is really 
what was fo rm erly  an action on the case, although 
those acts w h ich constitute the cause of action 
may not be ground fo r an ind ic tm ent. The word 
“ u n la w fu l”  in  th is  sense does not mean a 
crim ina l act, bu t i t  includes in ju ry  to  an in d i
v idua l, such as in fl ic t in g  upon h im  money losses, 
or preventing h im  from  exercising a legal r ig h t, 
such as pursu ing his trade ; and also, under th is  
word “ un law fu l,”  acts are included w hich p ro
duce results which are in ju riou s  to  the public, 
as fo r  instance, acts in  res tra in t of trade. In  
Hawkins Pleas of the Crown, vol. 1, p. 446, i t  is 
said th a t “  there can be no doubt bu t th a t a ll 
confederacies whatsoever, w ro n g fu lly  to prejudice 
a th ird  person, are h ig h ly  crim ina l at common 
law .”  “ A  conspiracy o f any k in d  is illega l, 
a lthough the m atte r about w h ich they conspired 
m ig h t have been la w fu l fo r  them, or any of them, 
to  do, i f  they had not conspired to  do it ,  as 
appears in  the case of The Tubw om en  v. The  
B re w e rs  o f  L o n d o n : ”

Rex v. Journeym en T a ilo rs  o f Cambridge, 8 Mod.
Rep. 11,12.

L o rd  M ansfield said, in  the case of B e x  y . Eccles  
(1 Leach Cr. Cas. 274): “  The ille g a l com bination 
is the g is t of the offence; persons in  possession 
of any artic les of trade m ay sell them  a t such 
prices as they in d iv id u a lly  may please, bu t i f  they 
confederate and agree not to sell them under cer
ta in  prices, i t  is conspiracy.”  The case of B e x  v. 
T u rn e r  (13 East, 228) is ce rta in ly  against th is  
contention, bu t th a t decision has been frequently  
in  la te r cases unfavourab ly commented o n ; fo r  
instance, in  Beg. v. B o w la n d s  (17 Q. B. Rep. 671), 
where L o rd  Campbell said th a t he had no doubt 
th a t i t  was w rong ly  decided. In a  note to C lif fo rd y .  
B ra n d o n  (2 Camp, at p. 372), L o rd  Campbell, the 
reporter, refers to M a c k lin ’s ease, and S ir James 
Mansfield, C.J., in  g iv in g  judgm ent, said : “ I f  any 
body of men were to  go to the theatre w ith  the 
settled in ten tion  of h issing an actor, o r even of 
dam ning a piece, there can be no doubt bu t th a t 
such a deliberate and preconcerted scheme would

2 T
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amount to  a conspiracy, and th a t the persons 
concerned in  i t  m ig h t be brought to  punishm ent ”  
C onspiring t °  do a th in g  is an offence although

la w fu l act? ’ W by ° Ue perSOn’ may  be a
Rexv. Mawbey, 6 Tern Rep. 619 ;
Vertue v. Lord Clive, 4 Burr. 2476

C o f e r n  (L. Rep. 1 Op. Cas. Res. 274)
ooekburn, C .J. said: I t  is not necessary, in  order

a ,°10?sPira cy, th a t  th e  a c ts  ag reed  

be S i m i f e  TUtld  “ l"  - 7 ^ ’ i f  d o n * ’ S
L T  h i ?  ' l  S enou8 h l f  the acts agreed to  bo 

is a ? n o u n t° fe  c r im illa l> are w rong fu l, tha t 
i n Z .  A  d ictum  of E rie , J.
m  Meg. j  D u  fie ld  (o Cox C rim . Cas. 404 429) is

A h7  S-am? .e ffec t The b°nus given by the 
S n t i f f s  fs lb  thlS C?Se f0 r not dealir*S ’v ith  the 
and i n w - the aci  t0 Provo tha t the object 
shinners ,oi. tbe defendants was to  cause
t if fs P \ U nf e T / r ° ?  dealinS w ith  the p la in - 
bei?>'t ^ hat the defendants have in  fact done has 
been to impose a penalty upon persons dealing
th e  , r h o i r  ob.lecfc Was *0  da m ageth e  p la in t i f f s ,  a n d  th a t  is  a w r o n g :

Carringtony. Taylor, 11 East, n „ at p. 574:
Meble y. H ic k n n g ill ,  11 Mod. Rep. 75.

A n  action in  respect o f such conduct would lie  by 
f  as aSainsfc each and every one of
efendants, apart from  the com bination •

B 7 zT - V‘ HaU’ 44 L ■ T - Eep- N - S- 75 5 6 Q- B. Div.
_ L u m liy  y. Gye, 2 El. & Bl. 216 ; 22 L. J. 463, Q. B.

° f  o o n s p ira c y  has been d e fin e d  as co n 
s is t in g  in  an  a g re e m e n t o f  tw o  pe rsons  o r  m o re  
to  c o m m it  a  c r im e , o r  f r a u d u le n t ly  o r  m a lic io u s ly

S ^ T 7fhr T d l°ei thie Pubb0 o r anT in d iv id u a l person . (7th Report of the C rim ina l Law  Com
missioners 1848, p. 275.) The words “  fraud u len tly  
o r m alic iously in  th a t de fin ition  are, i t  is sub^ 
m itted , unnecessary. A  confederacy of two or 
more persons to accomplish some un la w fu l pur-

E d " t.‘ b S  purp0‘ * bT 1“ ms » « .« ,

|?8Z iT a i“ VirSAX5S*7.Rexv. Cope and others, 1 Str. 144 • ^ ’
Rex v. Berengev, 3 Mau. & Sel. 67 •
BT bJ ; 593Uitt’ 16 L -T -EeP- N - S. 855; 10 Cox Crim.

a0t,i a l damaSe t0 th ® P ^ in -tiffs , the effect of the combination is to operate in  
res tra in t of trade, and so is opposed to  pub lic  
pohey. f  o r these reasons i t  is subm itted  tha t 
the p la in tiffs  are en titled  to  judgm ent.

n  r i r m k i f a  Q-O. and S ir  H o ra ce  D a ve y ,
Q .C . ( F in la y ,  Q.C and P o l la r d  w ith  them) fo r 
the defendants.—The cases referred to  on the 
o ther side were cases of ind ictm ents fo r  con
spiracy, and not c iv i l actions in  the nature of 
conspiracy. I t  is subm itted th a t there is no 
such proceeding at law  as an action fo r con
spiracy as such ; in  other words, conspiracy as 
such is no t a cause of action. I t  is necessary 
fo r  such an action to lie, to show th a t a to r t  has 
been com m itted— a legal w rong resu lting  in  legal 
carnage. _ Conspiracy may be a ground fo r 
aggravation of damages, and may be evidence of 
malice where evidence of malice is necessary, bu t 
the g is t o f the act is in  the legal damage resu lt
in g  from  a legal wrong. I t  is clear th a t the 
combination w h ich  is alleged against the defen
dants m  the present action would no t am ount to

[Q .B. D iv .

an ind ic tab le  conspiracy. In  the cases of R e x  v. 
Dccles (2 Leach’s Cr. Cas. 274) and M a c k lin ’s 
case (2 Camp. 372) the ind ictm ents contain 
words such as “  fraudu len tly , m aliciously, and 
u n la w fu lly  confederated and conspired to  in ju re  
i  P™secuf;or i n his business,”  and the g is t of 

the offence was th a t the acts complained of were 
done m a lic ious ly ; tha t is to  say, done not fo r 
the leg itim a te  pro tection of the defendants them 
selves, b u t “ w ith  the p rim a ry  purpose of in ju r in g  
the p la in tiffs  in  th e ir  business.”  A  suffic iently 
accurate expression of w hat the law is w ith  
regard to  combinations is contained in  the case 
of B eg. v. R o w la n d s  (17 Q. B. Rep. 671). I t  
appears from  th a t case th a t L o rd  Campbell 
though t tha t L o rd  E llenborough w rong ly  applied 
the law in  the case of R ex  v. T u rn e r  (13 East, 
228), bu t not th a t the p rinc ip le  la id  down by h im  
was wrong. In  Reg. v. R o w la n d s  (17 Q. B. Rep. 
671), E rie , J., in  sum m ing up, said : “ I  consider 
the law  to  be clear so fa r on ly as w h ile  the 
purpose o f the combination is to  obtain a benefit 
fo r the parties who combine—a benefit w h ich by 
law  they caiy claim. I  make th a t rem ark 
because a combination fo r the purpose of in ju r in g  
another is a combination of a d iffe rent nature, 
directed personally against the  pa rty  to  be’ 
in ju re d ; and the law a l'ow ing  them  to  combine 
fo r the  purpose of ob ta in ing a la w fu l benefit to 
themselves gives no sanction to combinations 
which have fo r th e ir immediate purpose the hu rt 
of another.”  W hen once the p rim a ry  object of 
the com bination is ascertained to  have been fo r 
the purpose of ob ta in ing a la w fu l benefit, th a t 
com bination is n o t the subject of an ind ictm ent, 
a lthough i t  m ay have the effect of obstructing  
or in fl ic t in g  some d a m n u m  o r loss upon the 
p la in tiffs , and i t  cannot be said th a t the com
b ina tion  alleged to have been entered in to  by 
the_ present defendants would have been an 
ind ictab le  conspiracy. The case of Req. v 
D r u i t t  (16 L . T. Rep. N . S. 855; 10 Cox Grim. 
Gas. o93) does no t affect the broad proposition 
of the defendants, which is tha t, apart from  
fraud  or m isrepresentation, o r physical in te r
ference, o r in tim ida tion , o r molestation, the 
defendants can take any means w hich they th in k  
f i t  to  secure to themselves the trade in  any po rt 
o r place. The combination of the defendants was 
fo r the purpose of p ro tecting  th e ir  leg itim ate 
interests, and was not fo r the p rim a ry  purpose 
of in ju r in g  the p la in tiffs , a lthough in d ire c tly  i t  
may have had the effect of consequent loss to the 
p la in tiffs . The question to  be decided in  the 
present case is, whether the com bination or 
agreement between the defendants is the proper 
subject of a c iv i l action. I t  is subm itted tha t no 
action w i l l  lie  on the pleadings and evidence 
before the court, f irs t, because no legal w rong has 
been in flic ted  upon the p la in tiffs  ; and secondly, 
because whatever be the character of the acts of 
the defendants, they have occasioned the p la in tiffs  
no legal damage. W hat is sometimes inaccu
ra te ly  called an action of conspiracy is rea lly  
an action on the case against jo in t to r t  feasors, 
in  wh ich a legal wrong, resu lting  in  legal damage, 
m ust be shown:

Savile v. Roberts, 1 Raymond’s Eep. 374;
Skinner v. Qunton, 1 Saunders’ Rep. 269 ;
Barber v. Lessiter, 7 C. B. N. S. 175,

I n  the case of G regory  v. The D u k e  o f  B ru n s w ic k  
(o M. &  G. 953) the cou rt were o f opin ion th a t in
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point of law the conspiracy was m ateria l on ly as 
evidence of malice, bu t th a t in  po in t of fact there 
was no other such evidence, and therefore the 
Jury were directed th a t w ith o u t proof of i t  the 
p la in tiffs ’ case m ust fa il. There is no case in  
which the allegation of conspiracy has ever been 
treated as any th ing  more than aggravation or 
evidence of malice. The legal wrong, and not 
the conspiracy, is the cause of a c tio n :

Hutchins v. Hutchins, 7 H ill ’s Reps, of the Supreme 
Court of New York, 104.

The fo rfe itu re  of the rebate, promised by the 
defendants to shippers upon certa in  conditions, i f  
such conditions are not carried out, is in  no sense 
a penalty. The shipper is no t en titled  to  the 
rebate, according to the contract, unless a certain 
condition is fu lfille d , and so he is not deprived of 
the benefit of any contract which he would other
wise be en titled  to  have the benefit of. The case 
o f B ow en  y . H a l l  (44 L . T. Rep. N . S. 75; 6 Q. B. 
B iv . 333) is a lim ita tio n  of LuvM ey  v. Gye (2 E l. 
& B l. 216 ; 22 L . J. 463, Q. B.) The la tte r of 
these cases broad ly decided tha t, i t  a person is 
persuaded to break a contract of service, an action 
lies fo r  the damage sustained by the loss^ of th a t 
person’s services. B o w e n  v. T Ia l l qualified tha t 
doctrine by adding tha t, in  order to  make an 
action m aintainable, the persuasion m ust have 
been w ith  a view  to  in ju r in g  the p la in t if f  and 
w ith  a view to benefiting the defendant him self. 
The p rinc ip le  of those cases would not apply 
where there was no contract, and therefore they 
are not applicable to  the present action, which is 
not an action fo r induc ing  persons to break the ir 
contract w ith  the p la in tiffs . The com pla int of 
the p la in tiffs  rea lly  amounts to  th is  : tha t, ow ing 
to  the com petition of the defendants, and ow ing 
to  the term s offered by the defendants, they did  
not get as good a fre ig h t as they hoped to get fo r 
th e ir cargoes. There can be no com plaint tha t the 
p la in tiffs  were not allowed to  load ; no evidence 
has been given of any ille g itim a te  acts or coercion 
by the defendants. I t  is therefore subm itted 
tha t th is  action ought to be dismissed, and ju d g 
ment entered fo r the defendants.

S ir H e n ry  Jam es, Q.C. in  rep ly.— The circu lars 
issued by the defendants establish th a t the com
b ina tion  of the defendants was, as a fact, to 
deprive the p la in tiffs  of th e ir  legal r ig h t  of 
trad ing . The means used by the defendants were 
illegal. The c ircu lars of M ay 1885 imposed a 
pena lly  or offered a bribe, and the rebate is not 
money paid by way of fa ir  consideration. The 
object of the defendants was p r im a rily  to  drive  
off a ll com petition, and then to  take the whole 
trade in  th e ir  own hands, and so to take away the 
benefit of general trade from  the public. The 
p la in tiffs  have a complete cause of action : the 
com bination of the defendants is c r im in a l: the 
means used are un law fu l, and the damage to the 
p la in tiffs  is adm itted. The com bination is c r im i
nal, because i t  is in  re s tra in t of trade. The 
fo llow ing  cases were c ite d :

Reg. v. DvjjicUl, 5 Cox C. C. 405;
Reg. v. P a rn e ll,  14 Cox C. C. 508;
A sh ley  v. H a r r is o n ,  1 Esp. 47.

C u r. adv. v u lt .

A u g . 11.— L o rd  C o l e r id g e , O.J.— This case has 
stood over, from  causes not under m y contro l, fo r 
m uch longer than I  could have desired; bu t at last 
I  am able to g ive m y opin ion on it .  The p la in tiffs

are a company of shipowners, trad ing , or desirous 
of trad ing , between A us tra lia  and th is  country, 
tak in g  China by the way, and desirous, in  pa r
ticu la r, of sharing in  the transport of what has 
been called the “  tea harvest,”  the tim e  of w h ich  
is in  the late spring and early summer months, 
and the places fo r loading which, as fa r  as th is  
case is concerned, are Shanghai, at the  m outh of 
the Yangtse-K iang, and Hankow, a place about 
600 miles up the stream of th a t great rive r. The 
defendants are a number of great shipowners, 
companies, and priva te  partnerships, trad ing , fo r 
the most part, from  th is  country to  China, and 
from  China to th is  country d irect, and -who, being 
desirous to  keep th is  very valuable trade in  th e ir  
own hands, and to  prevent, i f  they can, the 
low ering  of fre igh ts— the ruinous lowering, as 
they contend—w hich m ust fo llow , as they say, 
from  absolutely unrestric ted com petition, entered 
in to  what they called a “ conference”  fo r  the 
purpose of w ork ing the homeward trade, by o ffe r
in g  a rebate of 5 per cent, upon a ll fre igh ts  paid 
by the shippers to  the conference vessels, such 
rebate not to be pa id to  any shipper who shipped 
any tea at Shanghai o r Hankow (the rebate was 
not confined to these o rts , bu t I  th in k  th a t an 
im m ateria l circumstance) in  any vessels bu t those 
belonging to  the conference. The agreement 
between the members of the conference, was 
entered in to  in  A p r i l  1884, and du rin g  tha t year 
the now p la in tiffs  were adm itted to  share in  its  
benefits. They were excluded in  1885. They 
refused to acquiesce in  the exclusion, and a com
m ercia l con flic t was the resu lt, in  which, as I  
understand, both sides suffered h e a v ily ; and i t  
is fo r  the loss which the p la in tiffs  say they 
suffered by the proceedings of the conference 
who, they allege, “  bribed, coerced, and induced ”  
shippers to forbear from  shipp ing cargoes in  the 
p la in tiffs ’ vessels, th a t th is  action is brought. 
The question is, w i l l  the action lie  P I f  I  ho ld 
th a t i t  w ill,  the damages are to  be inqu ired  in to  
and settled elsewhere. I t  may, perhaps, be 
m ateria l— at a ll events, I  desire to show tha t I  
have not forgotten— th a t there is, from  the defen
dants’ po in t of view, some m ora l and sensible 
defence fo r th e ir  conduct, whatever legal view 
m ay a t last be taken o f it .  They ru n — or a t the 
tim e o f the conference they d id  run'—steamers 
reg u la rly  a ll the year round from  E ng land to 
China, and back again, conferring, as they say, 
thereby a considerable benefit on the m ercantile  
com m unity  of bo th countries. F u rthe r, they 
allege— and I  th in k  upon the evidence before me 
t ru ly  allege— tha t they could no t do th is  a t a 
p ro fit, and th a t they would therefore probably 
cease to do i t  at all, unless they can p ra c tica lly  
monopolise the carry ing  trade of the tea at Shanghai 
and Hankow du ring  the Chinese tea harvest. I t  
is the large p ro fit they make by keeping up the 
ra te of tea fre ig h ts— so to ca.ll them  —  w hich 
enables them  to  g ive a regu la r line  of com m uni
cation du rin g  the other months of the year. They 
contend, therefore, th a t what they d id  by the rules 
of the conference was no t pure ly  selfish, though, 
of course, self-interest guided them, bu t tha t there 
were real and large pub lic  benefits accru ing to  
the inhabitants of China and Eng land from  the 
course w h ich  they pursued. I  th in k  there is 
ground fo r th is  contention, and i t  should be kept 
in  m ind. The com pla int then is th is , th a t the 
defendants un la w fu lly  combined o r conspired to
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prevesrit (ihe p lainti£Ps from  ca rry ing  on th e ir
í r a W f í ^  th e j -dl<l  Prevent them  by the use of 
un law fu l means m  furtherance of such un law fu l
m w i 011 °,r - consPiracy> and th a t from  such 
un law fu l com bination or conspiracy therefore 
damage has resulted to the P p la in tiffs  The 
" r  ?n1S1Ter th a t ne ither was th e ir combina
tion  un law fu l m  its e lf nor were any un law fu l

i f  6 anvUS to 1ttl ÍU rtíleraT £e o f b u t the damage, 
and in ev il K ^ e p l^ in tl5 S was tbe necessary 
fn<r „ f *  b f  r f V lt  oi the defendants carry- 
r p f k W±iUl  * rade in  a law fu l manner. 
t W  are.ltbe contentions on the two sides. Is  
m  w l,t“ h !m g l”  the law applicable to  th is  subject 
í h e l  v ey- T .  ^ reedii ln  the statem ent of 
who1 flT£nBr|mi lght' be exPeoted from  the counsel
annartnl d ^  CaSe’, there WaS ° ften a (:lose apparent agreem ent; bu t when i t  came to the
n n f ° f  j ’ th r sam? W0I d8 were ev idently

ays used on both sides in  the same sense, 
i  have care fu lly  read over again and considered
W b Si w enrtS’u an1d, lfc seems t0  me ifc w i l l  be ic tte i th a t I  should endeavour to  state w hat I

i Ve t0 bcj the law  uP°n the m atte r in  dispute, 
and then apply i t  to the facts before me, which, 
as most of them depended upon w ritte n  docu- 
d is p u te d ^  k arc^ y  be said to  have been much

I t  cannot be, nor indeed was it ,  denied 
tha t, in  order to  found th is  action, there m ust 
be an element o f unlawfulness in  the combination 
on which i t  is  founded, and th a t th is  element of 
unlawfulness m ust exist a like  whether the com bi
na tion is the subject o f an ind ic tm en t o r the 
subject of an action. B u t whereas in  an in d ic t
m ent i t  suffices i f  the com bination exists and is 
un law fu l, because i t  is the com bination itse lf 
which is mischievous and w hich gives the public 
an in te rest to  in te rfe re  by ind ic tm ent, no th ing 
need be actua lly  done in furtherance o f it .  In  
the B r id g w a te r  case, in  which I  was counsel, 
no th ing was done in  fa c t ; ye t a gentleman was 
convicted because he had entered in to  an un
la w fu l com bination from  which, almost on the 
spot, he w ithdrew , and w ithd rew  altogether. No 
one was harm ed; bu t the public offence was com- 
plete. 1 his is m  accordance w ith  the express words

M»y g£ T O Udgr n t in  Bex v - Berenger(o Mau. &  feel. 67). I t  is otherwise in  a c iv il action, 
i t  is the damage which results from  the un law fu l 
combination, and not the un law fu l combination 
itse lf, w ith  w h ich the c iv il action is concerned 
I t  is not every com bination which is unlawful^ 
and i f  the com bination is la w fu l— tha t is to  say’ 
fo r a la w fu l end pursued by la w fu l means— or’ 
being un law fu l, there is no damage from  i t  
to  the p la in tiff, the action w il l  not lie. In  these 
last sentences, “ dam age”  means legal in ju r y ;  
mere loss o r disadvantage w ill not sustain the 
action. Once more, to state the proposition 
somewhat d iffe re n tly  w ith  a view  to  some of the 
arguments addressed to  me, the law  may be pu t 
thus : I f  the com bination is un law fu l, then the 
parties to i t  com m it a misdemeanour, and are 
offenders against the S ta te ; and if, as the resu lt 
of such un law fu l combination and misdemeanour, 
a priva te  person receives a priva te  in ju ry , th a t 
gives such person a r ig h t  of p riva te  action. I t  
is, therefore, no doubt necessary to  consider the 
object of the com bination as well as the means 
employed to effect the object, in  order to deter
mine the le ga lity  or ille g a lity  of the com bination ;

and m  th is  case i t  is clear tha t, i f  the object were 
un law fu l, o r i f  the object were la w fu l bu t the 
means employed to effect i t  were un law fu l, o r i f  
there were a combination e ither to  effect the 
un law fu l object o r to  use the un law fu l means, 
then the com bination was un law fu l, then those 
who form ed i t  were misdemeanants, and a person 
in ju re d  by th e ir  misdemeanour has an action in  
respect of his in ju ry . I f  th is  statement of the law, 
clear, as I  hope, be also accurate, as I  believe, there 
is no need to enter in to  the h is to rica l in q u iry  as 
to how the action on the case in  the nature of a 
conspiracy grew out of the old, and fo r many 
years disused, w r i t  of conspiracy, which was very 
lim ite d  in  its  operation, and the judgm ent in  
w h ich  was followed by very te rrib le  consequences. 
Those who desire to fo llow  ou t an in te resting  bu t 
otiose in q u iry  may find  a ll the m aterials fo r  i t  in  
F itzhe rb e rt, “ De N a tu ra  B rev ium ,”  p. 260 (edit, 
of 1730, enriched w ith  L o rd  H a le ’s notes), and in  
the judgm ent of L o rd  H o lt in  S  c iv ile  v. R obe rts , 
reported in  various books, bu t best and m ost fu lly  
in  I  Baymond, 374, and very  well in  Carthew, 416, 
where especially the d is tinc tion  between the 
o rd ina ry  judgm ent in  an action on the case 
and a  ̂ villanous_ judgm en t as explained in  
.Jacobs’ and Tom line ’s d ictionaries is pointed out 
and insisted on. The whole law on th is  subject 
may be found in  a most convenient fo rm  in  the 
notes to  H u tc h in s  v. H u tc h in s , a case decided in  
the Supreme C ourt of the State of New Y ork  in  
1845, and published by M r. M e lv ille  B igelow  in  
his very  valuable collection of Lead ing Cases on 
the Law  of Torts , p. 207. ( I  c ite from  the Boston 
ed ition  of 1875.) The f irs t paragraph of the judg - 
ment of Nelson, C.J. in  th a t case contains an 
adm irable statement of the la w ; and B u ffe r’s N is i 
P rius, 13a and 14, and Selwyn’s N is i P rius, 1062, 
may also be use fu lly  referred to, as also the note 
to  S k in n e r  v. Gunt.on (1 Wms. Saund. 269, 6th 
edit. 1845), and “ Tcrmes de la Ley,”  t it le  Con
spiracy.

I t  w il l appear from  the statement w h ich I  have 
given of what I  believe to he the law  th a t I  can- 
no tassen t w ith o u t some qua lifica tion  to  the p ro
positions wh ich were pressed upon me by the 
learned counsel fo r  the contending parties in  th is  
ease. F o r the same reason I  do not propose to 
enter in to  a detailed examination of the many 
cases w h ich  were cited in  argum ent. I  believe 
tha t, fa ir ly  considered and r ig h t ly  looked at, 
every case, inc lud ing  the much-canvassed R ex  v. 
T u rn e r  (13 East, 228), w il l be found to  be con
sistent w ith  those princip les, a lthough there are 
isolated dicta  of ve ry  great judges, probably in  
th e ir  very term s ( if  the term s are r ig h t ly  reported) 
go ing beyond the law, ce rta in ly  qu ite  irreconc il
able w ith  each other. On one side are extreme 
cases such as K eb le  v. H ic k r in g i l l ,  in  w h ich  at 
firs t, in  the 11 Modern, p. 75, L o rd  H o lt  doubted, 
but fina lly , a t p. 131 of the same volume, gave 
judgm ent fo r  the p la in t if f ; and Req. v. D r u i t t  (10 
Lox Grim . Gas. 593), in  which, unless he is mis- 
reported, Bram well, B. said he though t a com
bination to  trea t a man w ith  “  black looks ”  was 
an ind ictab le  misdemeanour (a decision, i f  i t  be 
one, which m ig h t assuredly land us in  unexpected 
and s ingu lar results), and the very broad d ic tum  
of P ra tt, C.J. in  R ex y. J o u m e ym e n  T a ilo rs  o f  C a m 
b rid g e  (8 Mod. Bep. 11), tha t a conspiracy of any 
k in d  is illega l, tnough the m a tte r they conspired 
about m ig h t have been qu ite la w fu l fo r them  to do.



MARITIME LAW CASES. 325

Q.B. D iv .] M ogul Steamship Company L im ite d  v. M cGregor, Gow, & Co. &  others. [Q .B . D iv .

These are, perhaps, as extreme as can be found 
on one side. On the other is the questioned 
and possibly overru led case of R ex  v. T u rn e r  
(13 Bast, 228), decided by L o rd  E llenborough, and 
Grose, Le Blanc, and Bayley, JJ . The view which 
Lo rd  E llenborough took of the facts of tha t case 
appears ra the r from  his in te rlocu to ry  observation 
at p. 230, than from  his judgm ent on the page 
fo llow ing . I t  is d iff ic u lt not to  acquiesce in  the 
good sense of L o rd  E llenborough’s observations; 
and speaking, as I  wish, and indeed ought to 
speak, w ith  g ra te fu l respect of L o rd  Campbell, I  
do not feel so sure th a t L o rd  E llenborough was 
wrong s im p ly because L o rd  Campbell in  Beg. 
v. R o w la n d s  (17 Q. B. 686) says he has no doubt 
he was so. Be th a t as i t  may, and i f  i t  were tha t 
L o rd  E llenborough and the cou rt d id  w rong ly  
apply the princip les o f law in  R ex  v. 'T u rn e r  (u b i 
slip.), those princip les are c learly  and fo rc ib ly  
stated, in  accordance w ith  what I  have endea
voured to express, by L o rd  E llenborough himself. 
The case of B e x  v. Eccles before L o rd  M ansfield 
and W illes  and B u lle r, JJ., and reported in  1 
Leach Cr. Cas. 274, tu rned upon p lead ing ; the 
m otion was in  arrest of judgm ent. The decision 
was, th a t a fte r ve rd ic t the ind ic tm ent was good; 
and the case its e lf is expressly commented on, 
explained, and distinguished gby Lord  Bllen- 
borough in  B.ex v. T u rn e r  (u b i sup .). There were 
a num ber of cases, of which W ensm ore  v. Green- 
ba n k  (W illes, 577), L u m le y  v. Gye (2 E. &  B. 216), 
and B ow en  v. H a l l  (6 Q. B .D iv . 333), are examples, 
in  which the question of conspiracy d id  not a rise ; 
bu t they were cited to  show w hat cases of in te r
ference, w ith  w hat sort of contracts, had been 
held actionable by the courts at the su it o f one 
in d iv id u a l against another.

Now, a ll these cases bind me s it t in g  here, 
and I  ne ithe r question nor desire to  evade 
th e ir  au tho rity . B u t they do not help me 
much. I  do not doubt th a t the acts done 
by the defendants here, i f  done w ro n g fu lly  and 
m aliciously, o r i f  done in  furtherance of a 
w rong fu l and m alicious combination, would be 
ground fo r  an action on the case at the su it 
of one who suffered in ju ry  from  them. The ques
tion  comes at last to th is  : W hat was the character 
o f these acts, and what was the m otive of the 
defendants in  doing them ? The defendants are 
traders w ith  enormous sums of money embarked 
in  th e ir  adventures, and, n a tu ra lly  and allowably, 
desirous to reap a p ro fit from  th e ir  trade. They 
have a r ig h t  to  push th e ir  la w fu l trade by a ll 
la w fu l means. They have a r ig h t  to endeavour 
by la w fu l means to keep tb e ir  trade in  th e ir  own 
hands, and by the same means to  exclude others 
from  its  benefits i f  they can. A m ongst la w fu l 
means is ce rta in ly  included the inducing, by p ro 
fitab le  offers, customers to deal w ith  them  ra the r 
than w ith  th e ir riva ls. I t  fo llows th a t they may, 
i f  they th in k  f it ,  endeavour to  induce customers 
to  deal w ith  them  exclusive ly by g iv in g  notice 
th a t on ly  to  exclusive customers w i l l  they g ive 
the advantage of th e ir  p ro fitab le  offers. I  do not 
th in k  i t  m atters th a t the w ithd raw a l of the 
advantages is, as i t  is no doubt, out of a ll 
p roportion to the in ju ry  in flic ted . I t  is a 
bargain which persons in  the position of the 
defendants here had a r ig h t  to  make, and those 
who are parties to the bargain m ust take i t  or 
leave i t  as a whole. O f coercion, o f bribery, 1 
see no evidence. O f indueiug in  the sense in

w hich th a t word is used in  the class of cases to 
w h ich L u m le y  v. Gye (u b i sup .) belongs, I  see none 
either. One word in  passing on ly on the conten
tio n  th a t th is  com bination of the  defendants was 
un law fu l, because i t  was in  res tra in t o f trade. I t  
seems to  me i t  was no more in  res tra in t of trade, 
as th a t phrase is used fo r the purpose of avo id ing 
contracts, than i f  tw o ta ilo rs  in  a v illage  agreed 
to  give th e ir  customers 5 per cent, off th e ir  b ills 
a t Christm as, on condition of those customers 
dealing w ith  them, and w ith  them only. R estra in t 
o f trade, w ith  deference, has in  its  legal sense 
no th ing  to  do w ith  th is  question. B u t i t  is said 
th a t the m otive of these acts was to  ru in  the p la in 
tiffs , and th a t such a motive, i t  has been held, w i l l  
render the com bination itse lf w rong fu l and m a li
cious, and tha t i f  damage has resulted to  the p la in 
tiff's an action w ill lie. I  concede at once, and in  the 
fu lles t way, th a t i f  the premises are established 
the conclusion inev itab ly  follows. I t  is too late 
to dispute, i f  I  desired it ,  as I  do not, th a t a 
w ro ng fu l and m alicious com bination to ru in  a 
man in  his trade m ay be ground fo r such an 
action as this. Was, then, th is  com bination 
such ? The answer to th is  question has given 
me much trouble, and I  w i l l  own to  the weakness 
of having long doubted and hesitated before I  
could make up m y m ind  upon it .  There can be 
no doubt th a t the defendants were determ ined, 
i f  they could, to  exclude the p la in tiffs  from  th is  
trade. S trong expressions were drawn from  
some of them  in  cross-examination, and the 
telegrams and le tte rs  showed the im portance 
they attached to  the m atter, and th e ir  resolute 
purpose to exclude the p la in tiffs , i f  they could, 
and to do so w ith o u t any consideration fo r the 
results to  the p la in tiffs  i f  they were successfully 
excluded. This, I  th in k , is made out, and I  
th in k  no more is made ou t than th is. Is  th is  
enough? I t  m ust be remembered th a t a ll trade 
is, and m ust be, in  a sense selfish. Trade not 
being in fin ite — nay, the trade of a pa rticu la r 
place o r d is tr ic t being possibly very  lim ite d —  
w hat one man gains another loses. In  the hand- 
to-hand w ar of commerce, as in  the conflicts of 
pub lic  life , whether at the bar, in  Parliam ent, in  
medicine, in  engineering, men fig h t on w ith o u t 
m uch though t of others, except a desire to  excel 
or to defeat them. V e ry  lo fty  m inds, like  S ir 
P h ilip  Sidney w ith  h is cup o f water, w il l not 
stoop to take an advantage i f  they th in k  another 
wants i t  more. O ur age, in  spite o f h igh  
a u th o rity  to the contrary, is not w ith o u t its  
P h ilip  Sidneys, b u t these are counsels of perfec
tio n  w h ich  i t  would be s illy  indeed to  make the 
measure o f the rough business of the w o rld  as 
pursued by o rd inary  men of business. The line 
is d ifficu lt to  draw, bu t I  cannot see th a t these 
defendants have passed the line  w h ich  separates 
the reasonable and leg itim ate  selfishness of 
traders from  w rong and malice. I n  1884 they 
adm itted  the p la in tiffs  to th e ir  conference; in  
1885 they excluded them, and they were deter
mined, no doubt, i f  they could, to  make the 
exclusion complete and effective, not from  any 
personal malice o r i l l - w i l l  to  the p la in tiffs  as 
ind iv idua ls, bu t because they were determ ined, i f  
they could, to  keep the trade to themselves ; and 
i f  they pe rm itted  persons in  the position of the 
p la in tiffs  to  come and share it ,  they though t, and 
honestly, and, as i t  tu rns  out, co rrectly  though t, 
th a t fo r a tim e  at least there would be an end of
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th e ir  gains. The p la in tiffs ’ conduct cannot affect 
th e ir  r ig h t  o i action i f  they have it ,  but i t  is 
impossible not to  observe th a t they were as reck
less of consequences in  regard to the defendants 
as they accuse the defendants of being in  regard 
to themselves, th a t they were as determ ined to 
break: m  as the defendants were determ ined to  
shut out, and th a t they made th e ir  threats of 
smashing fre igh ts  and in ju r in g  the defendants 
a mode of ra ther fo rc ib le  suasion to  the defen
dants to  le t them in to  the conference. I f  they 
nave th e ir  r ig h t  of action, why, they have i t ; i f  
they have i t  not, th e ir  own conduct d isentitles 
them to much sympathy. On the whole, I  come 
to  the conclusion th a t the com bination was not 
w ro ng fu l and malicious, and th a t the defendants 
were not g u ilty  of a misdemeanour. I  th in k  th a t 
the acts done in  pursuance of the com bination 
were no t un law fu l, no t w rong fu l, no t malicious, 
and that, therefore, the defendants are en titled  to 
m y judgm ent.

Ju d g m e n t f o r  de fendan ts , w i th  costs. 
^S o lic ito rs  fo r the p la in tiffs , G e lla t li j ,  S on, and

TrrM?i’c^ 0IS ^or defendants, F re sh fie ld s  and 
W ill ia m s .

A p r i l  13, 14, 16, a n d  Ju n e  4,1888.
(Before P ollock, B. and Charles, J.)

B lackburn , L ow, and Co. v. H aslam. (a) 

M a r in e  in s u ra n c e — Concealment, o f  m a te r ia l f a c t — 
P r in c ip a l  a n d  agent— C oncea lm ent by agen t f r o m  
broker th ro u g h  w hom  p o lic y  effected.

The p la in t i f fs  in s tru c te d  a  f i r m  o f  b rokers  to re 
in s u re  a n  overdue s h ip . W h ils t  a c tin g  f o r  the  
p la in t i f f s ' one o f  the f i r m  o f  b rokers received  
in fo rm a t io n  m a te r ia l to  the r is k .  T h e  brokers  
d id  n o t in fo r m  the p la in t i f f s  o f  the news, b u t com 
m un ica ted , by te le g ra p h  w i th  th e ir  o w n  L o n d o n  
agents i n  the p la in t i f fs ’ ow n  nam e f o r  the  pu rpose  
o f  e ffecting the re -in su ra n ce . The L o n d o n  agents  
co m m u n ica te d  w i th  a n o th e r L o n d o n  b roke r, w ho  
effected a  re - in s u ra n c e  f o r  the  p la in t i f f s  on the  
overdue sh ip . The p la in t i f fs ’ b rokers d id  n o t 
charge a n y  com m iss ion , as the n e g o tia tio n s  f o r  
the re - in s u ra n c e  w ere n o t com pleted by them . 
T h e  overdue s h ip  h a d , i n  fa c t ,  been lo s t some 
d a ys  be fore the  p la in t i f fs  t r ie d  to  re - in s u re , bu t 
n e ith e r  the p la in t i f f s  n o r  the L o n d o n  agents, n o r  
the b roke r w ho  a c tu a lly  effected the re -in su ra n ce , 
kne w  o f  such loss.

H e ld ,  th a t the p o lic y  o f  re - in s u ra n c e  teas effected 
th ro u g h  the agency o f  the o r ig in a l  brokers a n d  
w as v o id  on  the g ro u n d  o f  concea lm ent o f  a  
m a te r ia l f a  ct by the  agents o f  the assured. 

Blackburn , Low , and Co. v. V ig o rs  (57 L .  T . 
R ep. N .  S . 730 , 6 A sp . M a r .  L a te  Gas. 216; 1‘2 
A p p . Gas. 531) d is tin g u is h e d .

T his was a m otion by the p la in tiffs  in  the action 
to  set aside the ve rd ic t and judgm ent fo r  the 
defendant, and to enter judgm ent fo r  the p la in 
tiffs , o r fo r a new t r ia l  on the ground of m is
d irection, and th a t the ve rd ic t was against the 
w e igh t of evidence.

The action was upon a po licy on the h u ll and 
m achinery of the ship S ta te  o f  F lo r id a ,  under
w r itte n  bv the defendant fo r  8001, which was

(1) Hcpoi'tea by \V. P. Evkkklky, Esq., Barrlster-at-Law.

and Co. v. H aslam. [Q .B. D iv .

tried_ before Day, J". and a special ju ry , in  which 
the ju r y  gave a ve rd ic t fo r the defendant, and 
Day, J. entered judgm ent fo r  him .

The facts were sho rtly  as follows : The p la in 
tiffs , who were underw rite rs  and insurance 
brokers at Glasgow, insured the steamer S ta te  o f  
F lo r id a  fo r 1500Z., from  New Y o rk  to  Glasgow. 
She le ft New Y o rk  on the 11th A p r i l  1884,"and 
was duo a t Glasgow about the 25th A p r il.  Upon 
the 1st M ay the p la in tiffs  sought to cover th e ir  
lia b ility , and ins tructed  Messrs. Bose, M urison, 
and Thomson, another firm  of insurance brokers 
at Glasgow, to effect a re-insurance on the steamer 
fo r 1500Z. A c tin g  upon those ins tructions, the 
Glasgow firm  telegraphed at 11.29 a.m. to  th e ir  
London agents, Bose, Thomson, Young, and Co., 
to effect the re-insurance; the la tte r  sent back a 
message, reaching Glasgow at 1 p.m., th a t 20 
guineas was the prem ium  asked. U p  to  m idday 
no th ing  was known e ither by the p la in tiffs  or 
the other Glasgow firm  o f the ship, except th a t 
she was overdue. A t  12.30 p.m. on th a t day, M r. 
M urison, a pa rtner of the said firm , was in form ed 
in  confidence, as i t  was stated, th a t a vessel had 
been reported to have been spoken having on 
board some of the shipwrecked crew of the S ta te  
o f  F lo r id a .  On receiv ing the telegram  at 1 p.m., 
the  Glasgow brokers no tified  its  contents to (he 
p la in tiffs , who said they would pay the 20 
guineas; and at 1.19 p.m. M urison telegraphed 
in  the name of the p la in tiffs  to his London agents 
to pay th a t amount. O ther telegrams were re
ceived, showing th a t the London m arke t price had 
gone up to  25 and 30 guineas, and the p la in tiffs  
sent off a telegram  to the London brokers to 
effect the insurance at 25 guineas, which was done 
th rough  the agency of another f irm  of brokers 
to the am ount of 800Z. The Glasgow brokers 
d id  not charge any commission fo r effecting th is  
re-insurance, as i t  had not been completed by 
them. The defendant, w ith  whom the re -in 
surance was effected, on learn ing the above facts 
declined to nay.

Day, J. at the t r ia l le ft two questions to  the 
ju ry .( F irs t,  were Bose, M urison, and Thomson, 
the Glasgow brokers, employed to  effect an insu r
ance ? N ext, was the insurance, the subject- 
m a tte r of the action, effected th rough  th e ir  
agency P The j  u ry  answered both questions in  
tlie  a ffirm ative, and Day, J. directed th a t a ver
d ic t and judgm ent should bo entered fo r the 
defendant.

S ir  C h a r le s  R u sse ll, Q.C., Cohen, Q.C., and 
H o lla m s , fo r the p la in tiffs .— The p la in tiffs  are 
en titled  to  judgm ent on the facts of th is  case. 
The sum m ing-up of the learned judge was fa u lty  
and ambiguous. This case cannot in p rinc ip le  be 
d istinguished from  th a t of B la c k b u rn , L o w , 
a n d  Co. v. V ig o rs  (57 L . T. Bep. N . S. 730;
6 Asp. M ar. Law  Cas. 216; 12 App. Gas. 553). 
The d is tinc tion , no doubt, on which the de
fendant relies is th a t in  the form er case the 
firm  of Bose, M urison, and Thomson, of 
Glasgow, one of whom possessed the concealed 
in fo rm ation , d id  no t place the p la in tiffs  in  com
m unication w ith  Boxburgh, C urrie , and Co., 
th rough  whom the re-insurance was effected, 
whereas in  the present th a t same Glasgow firm  
d id  by a telegram , though sent in  the name of the 
p la in tiffs , b ring  the p la in tiffs  in to  communica
tion  w ith  Bose, Thomson, Young, and Co., of
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London, th rough whom the present re-insurance 
was effected. The Glasgow firm  and the London 
firm  were independent firm s, and ne ither the 
p la in tiffs  nor the London firm  had any know 
ledge of the concealed facts. The last act of the 
Glasgow firm  which brought the p la in tiffs  and 
the London firm  in to  d irec t com m unication was 
a telegram  conveying the p la in tiif.s ’ a u th o rity  
to  re-insure at 20 guineas prem ium . This 
a u th o rity  was never acted upon. Now, there is 
no pretence fo r saying tha t the Glasgow firm  had 
any general a u th o rity  to  effect re-insurance on 
behalf of the p la in tiffs . The la tte r, w ith o u t any 
in te rven tion  of the Glasgow firm , gave the L o n 
don firm  a d iffe rent and independent au th o rity  
— namely, to  re-insure at a prem ium  of 25 
guineas. I t  was under th is  a u th o rity  on ly tha t 
the present po licy was effected; and the court 
cannot look beyond the in fo rm ation  possessed by 
the p la in tiffs  and the London firm — the p la in tiffs ’ 
agents to  effect the policy. The preceding 
employment of the Glasgow f irm  is im m ateria l. 
There was never any means o f communication 
between the Glasgow firm  and the defendant. A n  
insurance agent cannot conceal facts from  an 
un de rw rite r -whom he does not know. The case 
is the same as i f  the London firm , in  rep ly  to  the 
telegram  sent by the Glasgow firm  in  the p la in 
t if fs ’ name, had telegraphed th a t they were 
unable to effect the reinsurance in London, and 
the p la in tiffs  had then gone up to London and set 
about the re-insurance on th e ir  own account. The 
proper question fo r the ju r y  was, who effected 
th is  re-insurance P The on ly answer was, the 
London firm . The reasoning of the House of 
Lords in  V ig o rs ’ case applies equally to  th is  case. 
None o f the learned lords in  th a t case, nor Day, J . 
in  this, though t there was any legal ob ligation on 
M r. M urison to communicate his knowledge to 
the p la in tiffs . Indeed, L o rd  Macnaghten po ints 
out the danger of extending the doctrine of con
s truc tive  notice so as to  affect the p la in tiffs  in  
such circumstances w ith  knowledge of the con
cealed in form ation.

S ir R . E . W ebster, Q.C. (A.-G.) and G o re ll 
B a rn e s , Q.C., fo r the defendant.— I t  is subm itted 
th a t the find ing  was r ig h t, and the d irection  cor
rect. The m ateria l difference between the present 
case and tha t of B la c k b u rn , L o w , a n d  Co. v. V ig o rs  
(u b i sup .) is, th a t here the reinsurance was 
effected th rough the Glasgow firm , wh ich pos
sessed, in  the person of M r. M urison, the 
concealed in fo rm ation , w h ile  in  V ig o rs ’ case i t  
was effected th rough a to ta lly  d iffe ren t firm , and 
w ith o u t the in te rven tion  of the Glasgow firm . 
This difference was insisted on on behalf of the 
p la in tiffs  in  B la c k b u rn , L o w , a n d  Co. v. V ig o rs  
(u b i sup .). Here the re-insurance was effected by 
the Glasgow firm  of Bose, M urison, and Thomson. 
A s the r is k  was intended by the p la in tiffs  to be 
covered in  London, and they were in  Glasgow, 
the f irm  of Bose, M urison, and Thomson em
ployed as th e ir  sub-agents the London firm  of 
Bose, Thomson, Young, and Go., who, in  th e ir  
tu rn , employed the insurance broker in  London, 
who actua lly  effected the po licy. The telegram 
in  the p la in t if f ’s name was a mere stratagem  of 
M r. M urison, of the Glasgow firm , in  order to 
save the po licy about to  be obtained from  being 
vo id  a t law ; and the negotiation w h ich followed 
on ly contained the o rig in a l negotiation. Day, J. 
r ig h t ly  asked the ju ry  the question whether the

subsequent negotiation was a new contract, or 
w hether i t  was one b u ilt  on the old negotiation. 
The in s tru c tio n  by the p la in tiffs  to  the London 
firm  could not be a new and independent 
ins truc tion , unless the p la in tiffs  knew tha t Bose, 
M urison, and Thomson were re t ir in g  from  the 
negotiations, w h ich they could not know. The 
a lte ra tion  in  the ra te  o f prem ium  to  be offered 
d id  not constitu te  a fresh and independent con
tra c t ; and, apart from  th is  a lte ra tion , there 
could be no pretence fo r  tre a tin g  the whole 
negotiation w h ich  led to  the effecting the  po licy 
sued upon as being a n y th in g  bu t one trans
action.

S ir C. R u sse ll, Q.C. in  reply.
C u r. ado. v u lt .

J u n e  4.. —  The judgm en t of the court was 
delivered by

P o l l o c k , B.— This is an action upon a po licy  
on the  h u ll and m achinery of the ship S ta te  
o f  F lo r id a ,  unde rw ritten  by the defendant 
fo r  800/. A t  the tr ia l,  w h ich took place before 
Day, J. and a special ju r y  o f London, i t  was 
proved tha t Messrs. B lackburn, Low, and Co., who 
were underw rite rs  and insurance brokers a t 
Glasgow, insured the  steamer S ta te  o f  F lo r id a  
fo r 1500/., from  New Y o rk  to  Glasgow. She le ft 
New Y o rk  on the 11th A p r i l 1884 and was due a t 
Glasgow about the 25th A p r i l.  Upon the 1st M ay 
Messrs. B lackburn, Low, and Co. being desirous 
o f covering th e ir  l ia b il ity  ins tructed  Messrs. 
Bose, M urison, and Thomson, another f irm  of 
insurance brokers at G lasgow, to  effect a re-insur- 
ance upon the S ta te  o f  F lo r id a  fo r  1500/. A c tin g  
upon these ins tructions Messrs. Bose, M urison, 
and Thomson, at 11.29 a.m., telegraphed to th e ir  
agents Messrs. Bose, Thomson, Young, and Co., 
who were insurance brokers in  London, as follows : 
“  B lackburn , Low  w ish to  reduce F lo r id a  lines, 
cover fo r  them  1500/. at 15 guineas net.”  In  rep ly  
to  th is  they received a telegram  sent at 12.35, 
and received a t 1 p.m., from  Messrs. Thomson, 
Young, and C o .: “  S ta te  F lo r id a  20 guineas, pay
in g  free ly and m arke t very s tiff, l ik e ly  to  advance 
more before day is out.”  Up to  m idday no th ing  
was known e ither by B lackburn, Low, and Co. or 
Bose, M urison, and Thomson, o f the S ta te  o f  
F lo r id a ,  except tha t she was overdue. A bou t 
12.30, M r. M urison, a pa rtner in  the f irm  o f Bose, 
M urison, and Thomson had an in te rv iew  w ith  
the manager of the State L ine  Company, who 
owned the S ta te  o f  F lo r id a ,  and he in form ed M r. 
M urison  in  confidence th a t his d irectors in  
London had received in te lligence th a t the C ity  o f  
R om e  steamer on her way to L ive rpoo l had seen 
a vessel having on board some of the shipwrecked 
erew of the S ta te  o f  F lo r id a .  Upon rece iv ing 
the last telegram  a t 1 p.m., Messrs. Bose and 
Co. communicated its  contents to Messrs. B lack
burn, Low , and Co., who said they m ig h t pay 
20 guineas. M r. M urison considered th a t as he 
had received the in te lligence about the sh ip
wrecked crew in  confidence he was no t en titled  to 
communicate i t  to  Messrs. B lackburn, Low, and 
Co., bu t afterwards, at 1.19, he telegraphed in  
B lackburn, Low, and Co.’s name to  Bose, Thom 
son, Young, and C o .: “ F lo r id a ,  pay 20 guineas.”  
In  rep ly  to th is  the la tte r  firm  at 2.14 telegraphed 
d irect to B lackburn, Low, and Co., “  S ta te  F lo r id a ,  
m arket now worked ou t at 20 guineas; no chance 
under 25 guineas and fo r to-day on ly .”  Th is was
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received by B lackburn, Low, and Co., at 2.29 
and at 3.2 they replied “  S ta te  F lo r id a , i f  you can
not do be tte r pay 25 guineas and w ire  ins tan te r ”  
io  th is  Messrs. Rose, Thomson, Young, and Co. 
replied a t 4.37: “  S ta te  F lo r id a  done, 800, 25 
guineas, no chance more to-day under 30 guineas.”  
A s the negotiations fo r  th is  insurance were not 
completed by Messrs. Rose, M urison, and Thom 
son, they d id  not charge any commission to the 
p la in tiffs . A f te r  the receipt o f the last telegram , 
Messrs. Rose, Thomson, Young, and Co. com
m unicated w ith  another London broker, who 
effected the insurance in  question w ith  the defen
dants, and they, upon becoming acquainted w ith  
the above facts, declined to pay.

A.t the conclusion of the case, Day, J., a fte r 
ca lling  the a tten tion  of the ju ry  to the  m ateria l 
facts, directed them  as fo llow s: “ Now, the 
Question I  leave to  you is, f irs t  o f a ll, were 
Rose and Co. employed to  effect an insurance ? 
I  do not mean whether th e ir  a u th o r ity  was 
lim ite d  to  the insurance o f 15 guineas, the 
f irs t telegram, because they were afterwards, as we 
know, authorised to go to  20 guineas, bu t were they 
generally authorised to  act on behalf o f the p la in 
t i f f ^  The nest question is, was th is  insurance 
effected th rough  th e ir  agency ? I  th in k  i t  w il l 
make i t  abundantly clear i f  I  substitu te  fo r 
“ th e ir ’ ’ the word “ th a t,”  and re lieve i t  o f a ll 
possible am b igu ity . Was th is  p a rtic u la r in su r
ance effected th rough  tha t agency ? W ho in tro 
duced the London firm  P Rose and Co., i t  is 
true, are the people who go and see the under
w rite rs  in  London, i t  may be s t i l l  ac ting  as the 
correspondents o r agents o f Rose and Co. of 
Glasgow. Was i t  effected th rough  th a t agency P 
D id  Rose and Co. o f Glasgow pu t the m a tte r in  
the hands o f Rose and Co. of London fo r  the 
purpose of ca rry ing  out the insurance effected 
th rough  th e ir  agency P Was i t  a ll one negotia
tion , or was i t  rea lly  taken ou t o f the hands of 
Rose and Co. of Glasgow and p u t in to  the hands 
of the p la in tiffs , irrespective of Rose and Co. of 
Glasgow P Was i t  taken out o f th e ir  hands and, 
as i t  were, a new negotiation commenced, or was 
the po licy effected in  pursuance of the o rig ina l 
agency P Was i t  a ll one transaction or not? 
That is what I  substantia lly  mean by the question 
I  p u t to you. In  the second place, was the in su r
ance effected th rough  th a t agency?”  The ju ry  
found a ve rd ic t in  the  a ffirm ative  as to  both 
questions, and the learned judge thereupon 
d irected th a t a ve rd ic t and judgm ent should be 
entered fo r  the defendant w ith  costs. The p la in 
t if fs  moved th a t the ve rd ic t and judgm ent should 
beset aside, and th a t judgm ent m ig h t be entered 
fo r  the p la in tiffs  or a new t r ia l had, on the ground 
th a t the ve rd ic t was against the w e ight of evi
dence, and th a t the learned judge a t the t r ia l 
ought to have d irected the ju r y  th a t Rose, 
M urison, and Thomson were not the agents o f the 
p la in tiffs  to  effect the insurance in  question, and 
th a t the non-com m unication of m ateria l in fo rm a
t io n  w ith in  the knowledge of Rose, M urison, and 
Thompson, bu t no t known to  the p la in tiffs  or 
th e ir  brokers, was not a concealment w hich would 
affect the po licy, and ought to  have directed 
judgm ent to be entered fo r the p la in tiffs  upon the 
facts proved o r adm itted  a t the t r ia l.  These 
questions are so closely connected th a t the be tte r 
mode o f dealing w ith  them  w i l l  be to  consider 
whether taken as a whole the tru e  conclusion of

[Q .B. D iv.

law and fact has been a rrived  at. F o r th is  
purpose i t  w i l l  be convenient to  fo llow  the events 
in  order of tim e. S ta rtin g  w ith  the telegram  of 
the 1st M ay, 11.29 a.m., there can be no doubt 
th a t when th a t was sent Messrs. Rose, M urison, 
and Thomson were agents'for Messrs. B lackburn, 
Low, and Co. to  effect the insurance proposed 
thereby, and th a t any knowledge by them  of facts 
m ateria l to  the r is k  would be equivalent to  a 
knowledge by  th e ir  principals, and would v it ia te  
any insurance based upon such proposal. U p  to 
th is  tim e, however, both principa ls and agents 
were igno ran t o f any such facts. Before any 
fu rth e r step was taken Rose, M urison, and Co. 
became aware of the report b rought by the C ity  
o f  R om e. They thereupon determ ined to  go no 
fu rth e r w ith  the m a tte r in  th e ir  own names, bu t 
having received the in te lligence in  confidence 
they d id  no t communicate i t  to Messrs. B lack
burn, Low, and Co. W hat they d id  was this. 
H a v ing  previously obtained the a u th o rity  of 
B lackburn, Low, and Co. to  go as fa r  as 20 
guineas, they telegraphed in  B lackburn, Low, 
and Co.’s own name to  the London brokers, who 
answered d irect to  B lackburn , Low, and Co. th a t 
there was no chance under 25 guineas, upon 
which B lackburn , Low, and Co. telegraphed back 
“  Pay 25 guineas,”  and upon th is  the po licy  
in  question was effected by the London brokers 
th rough  the agency of another f irm  of brokers. 
Under these circumstances i t  is clear tha t up to 
the tim e when Messrs. Rose, M urison, and Co. 
received the last telegram  addressed to  them 
selves they were the agents fc r  the  p la in 
tiffs  to  effect not m erely a re-insurance bu t 
the p a rtic u la r re-insurance w h ich  the p la in 
t if fs  had ordered, namely, upon the ship 
S ta te  o f  F lo r id a  fo r  15001., and th a t any know
ledge possessed by them  which was m ateria l to 
the r is k  w ou ld  he equivalent to  a knowledge by 
the p la in tiffs  themselves. I t  seems to  be equally 
clear th a t the agents, being incapacitated from  
con tinu ing  the negotiation, in  the sense th a t no 
va lid  po licy  could be founded upon it ,  they could 
not p u t themselves in  a be tte r position by tele
g raph ing  in  the name of th e ir  princ ipa ls  instead 
of th e ir  own name. H a v ing  so telegraphed, and 
the answer having been sent to  the principals, 
w hat is the position o f the la tte r  P That they 
m ig h t have effected a va lid  po licy by a fresh and 
independent negotiation, carried on th rough 
another agent, is established by the decision of 
the House of Lords in  the case of B la c k b u rn , L o w ,  
a n d  Co. v. V ig o rs  (u b i sup .). A nd  fo r the purposes 
of th is  case i t  m ay be fu rth e r conceded th a t the 
princ ipa ls  m ig h t themselves have opened a new 
and independent negotiation w ith  the brokers in  
London by g iv in g  a fresh order fo r  the policy. 
This, however, was no t done. Messrs. B lackburn, 
Low, and Co. m erely telegraphed to Rose, Thom 
son, Young, and Co.: “ S ta te  o f  F lo r id a ,  i f  you 
cannot do bette r pay 25 guineas.”  A n d  upon 
the basis of th is  telegram  the negotiation con
tinues. The offer is pu t fo rw ard  a t the increased 
p re m iu m ; th is  is accepted, and the po licy in  
question is signed.

Upon th is  state o f facts the question arises, 
was the o rig in a l negotiation g iven up and a 
new and d is tin c t negotiation entered upon, or 
was i t  a mere hand ing over by the agents to 
th e ir  p rinc ipa ls  o f an ex is ting negotiation, in  
order th a t the princ ipa ls  m ig h t take i t  up  a t the
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po in t where the agents le ft  off, and continue i t  
u n t il i t  resulted in  a contract P This is prac
t ic a lly  the question w h ich  was le ft by Day, J. to  
the ju ry , and they have found th a t the la tte r  is 
the tru e  view of w hat occurred. In  considering 
th is  find ing  i t  is im portan t to  remember tha t the 
on ly  ins tructions as to  the name of the ship and 
the am ount to  be insured were those contained 
in  the f irs t telegram  from  the Glasgow agents 
to  the London agents. W ith o u t these no proposals 
could have been forwarded. They are never 
m entioned again by the p la in tiffs , and the effect 
is the same as i f  such telegram  had re ite rated 
a ll th a t had gone before. This also affords an 
answer to  one of the argum ents pressed on behalf 
of the p la in tiffs . A  merchant, i t  was said, who 
sends his agent in to  a m arke t on M onday w ith  a 
lim ite d  a u th o rity  as to  price is not p roh ib ited  
from  go ing in to  the same m arke t on Tuesday 
and b idd ing h igher by reason of his agent having 
acquired some in fo rm ation , such as th a t the 
goods were stolen, which would prevent any ba r
ga in w h ich he m ig h t make resu ltin g  in  a va lid  
contract. B u t the reason of th is  is tha t the 
p rinc ip a l in  the proposed case on ly employed the 
agent p ro  hac vice  on the Monday, and when 
he h im se lf went in to  the m arke t on Tuesday 
he commenced independent operations, in  no way 
based upon the earlie r exertions of his agent. 
In  the present case the name of the vessel, the 
am ount to  be insured, and the whole object of 
the barga in ing were the same, and the on ly 
change was in  the advanced prem ium , so tha t the 

la in tiffs  not m erely continued a negotiation 
egun by th e ir  agents, bu t they availed them 

selves o f i t  by us ing and adopting what they 
had done up to  a certa in  po in t. I t  is t ru ly  said, 
no doubt, th a t when once the agents ceased to 
negotiate th e ir  a u th o rity  was at an en d ; but 
th is  leaves untouched the position tha t the nego
tia tio n  was handed over to the principals to com
plete and th a t the London brokers were en titled  
to  trea t the m atte r as one entire  transaction. I t  
was also urged th a t the negotiation was not v i t i 
ated by the fac t th a t the p rinc ip a l made use of 
the in fo rm a tion  as to  the name of the ship and 
the amount of the po licy. As th is  was done 
m ere ly by way of reference, had there been no 
question of agency th is  w ould be true. I f  a ll 
th a t the p la in tiffs  had done had been to  tele
graph to  the London agen ts: “  E ffect fo r me the 
same insurance th a t you have effected fo r 
A . B.,”  w ith  whom the p la in tiffs  had had no 
dealings, the reference to A . B. would not v it ia te  
the u ltim a te  policy, because A . B. im properly  
w ith he ld  in fo rm ation  w h ich  he ought to  have 
communicated. The d is tinc tion , however, be
tween th is  and adopting the previous acts of 
an agent and ca rry ing  out a contract in  
p a rt based upon them  is obvious, as was said 
by L o rd  W atson in  B la c k b u rn , L o w , a n d  Co. v. 
V ig o rs  (12 App. Cas. p. 541): “  W hen an agent 
to  insure is brought in to  contact w ith  an insure r 
the  la tte r transacts on the foo ting  th a t the agent 
has disclosed every m ateria l circumstance w ith in  
his personal knowledge, whether i t  be known to 
his p rinc ipa l or no t.”  W hen the m a tte r was 
taken up by the p la in tiffs  themselves, and the 
fu rth e r negotiations were carried on in  th e ir  own 
name, the r ig h t  of the London agents, founded 
upon the negotiation as a whole, to  act upon the 
assumption re ferred to  does no t seem to  have 
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been displaced. A no ther argum ent much urged 
by the p la in tiffs ’ counsel was rested upon the 
assertion th a t a ll th a t passed before the f irs t 
telegram  by the p la in tiffs  amounted merely to  
offers and negotiation, and tha t, in  considering 
the r ig h t  of the defendant, the on ly question 
w h ich should have been subm itted to  the ju ry  
was, W h a t ought the London brokers to  have 
communicated to the  defendant or to  the in te r
mediate broker by whom the po licy was u ltim a te ly  
procured? The answer to  th is  is, tha t, i f  the 
negotiation by the p la in tiffs  and the _ Glasgow 
brokers was one and the same— as the ju ry  have 
found i t  to  be— the argum ent fa ils , because in  a ll 
cases where a po licy has been held to  be avoided 
by reason o f concealment the concealment occurs 
some tim e before the actual po licy  is signed. I t  
is the negotiation th a t is ta in ted, and the contract 
is vo id  because i t  is founded upon the n e go tia tion ; 
and through however many hands the offers of an 
insurance may pass, i f  there be a concealment by 
the assured or his agents, the po licy is voided. 
I f  th is  view  w hich we have taken o f the facts 
and of the law w hich arises ou t of them  be the 
tru e  view, th is  judgm ent in  no way conflicts w ith  
the decision in  B la c k b u rn , L o w , a n d  Co. v. V ig o rs  
(u b i sup .) in  the House of Lords. A lth o u g h  the 
opin ion was expressed in  th a t case th a t i t  was 
not the du ty  of the agents to  communicate to  
th e ir  princ ipa ls  the in fo rm a tio n  w h ich  they had 
received, we take th a t op in ion as app ly ing  to  the 
p a rticu la r facts before the House, which showed 
th a t before the negotiation fo r  the po licy sued 
upon had commenced a ll connection of the p la in 
t if fs  w ith  th e ir  fo rm er brokers had ceased, and 
we cannot suppose i t  would be intended to apply 
to the facts proved in  the present case, w h ich  
showed tha t so fa r  from  the connection w ith  the 
princ ipa ls  and th e ir  brokers ceasing, the brokers 
used the names of the princ ipa ls  to  continue the 
negotiations, and the p rinc ipa ls  adopted th is  act 
and themselves continued and carried  out w hat 
th e ir  brokers had commenced. I t  is not fo r us 
to  enter upon the question whether Messrs. Rose, 
M urison, arid Thomson acted con tra ry  to  the ru le  
of m o ra lity  in  fa ilin g  to communicate to Messrs. 
B lackburn, Low, and Go. the in fo rm a tion  which 
they had received. W hatever m ay have been 
th e ir  m ora l du ty , the fac t th a t the in fo rm a tion  
was given in  confidence could not affect or lessen 
the legal r ig h ts  of the defendant, and could not 
ju s t ify  Messrs. Rose, M urison, and Thomson in  
con tinu ing  the negotiation in  the p la in tiffs ’ name, 
and enabling the p la in tiffs  themselves to  continue 
i t  in  innocence of th a t in fo rm ation . To ho ld 
otherwise would be to  a ffo rd  a great tem pta tion  
to a ll brokers who may be placed in  the same or 
a s im ila r position, and would cut down to  an 
im portan t extent the ru le  as to  good fa ith  wh ich 
has h ith e rto  been applied by our courts and by 
commercial usage to  the contract of insurance. 
W e th in k  th a t the sum m ing-up and ve rd ic t were 
co rre c t; therefore, the ve rd ic t and judgm ent fo r  
the defendant m ust stand, and the m otion m ust 
be dismissed w ith  costs. I o f a  dism issed.

Solic ito rs fo r the p la in tiffs , H o lla m s , S on , and
C o w a rd .

S olic ito rs fo r  the  defendant, W a lto n s , B u b b ,
and Johnson .

2 U

B la c k b u r n , L ow, an d  C o. v . H aslam .
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Tuesday, M a y  29, 1888.
(Before W ills  and Grantham , JJ.)

R obson v . T he Owner op the K ate, (a)
C o u n ty  C o u rt— A d m ir a l ty  ju r is d ic t io n — “  D am a ge  

by c o ll is io n  D am a ge  to  m a ch in e  on la n d  by  
m a in s a i l  g e a r o f  s a il in g  ba rge— W heth e r such  
dam age is  dam age by c o l l is io n "  —  C o u n ty  
t jo u r ts  A d m ira lty  J u r is d ic t io n  A c t  1868 (31 Sc 32 
V ie t. _ c. 71), s. 3, sub-sect. 3— C o u n ty  C ou rts  

J u r is d ic t io n  A m e n d m e n t A c t  1869 
(32 i f  33 V iet. c. 61), s. 4.

Sect. 3, sub-sect. 3, o f  the C o u n ty  C o u rts  A d m ir a l t y  
J u r is d ic t io n  A c t 1868, gives a  C o u n ty  C o u rt,  
h a v in g  A d m ira lty  ju r is d ic t io n ,  ju r is d ic t io n  to t r y  
a n d  de te rm in e  : " A s  to a n y  c la im  f o r  dam age to 
cargo  o r dam age by c o llis io n — a n y  cause i n  w h ic h  
the a m o u n t c la im e d  does n o t exceed three  h u n d re d  
p o u n d s  ”  ;  a n d  by the 4 th  section o f  the C o u n ty  
io n n ^ S -A d m ira lty  J u r is d ic t io n  A m e n d m e n t A c t  
1869, th is  ju r is d ic t io n  is  extended to " a l l  c la im s  

f o r  dam age to sh ips , w he the r by  c o ll is io n  o r  o th e r
w ise , w hen the a m o u n t c la im e d  does n o t exceed 
th ree  h u n d re d  p o u n d s ."  A  c la im  w as m a de  i n  a  
C o u n ty  C o u rt h a v in g  A d m ir a l t y  ju r is d ic t io n ,  in  
respect o f  a n  i n ju r y  to a  p i le - d r iv in g  m a ch ine , 
used a t  a  w h a r f  on the  b a n k  o f  the r iv e r ,  w h ic h  
h a d  been fo u le d  a n d  in ju r e d  by the m a in s a i l  ge a r 
o f  a  s a i l in g  barge, w h ile  the ba rge  w as  s a il in g  i n  
the r iv e r  T ham es n e a r B la c k m a il.

H e ld , th a t the dam age i n  qu e s tio n  w as n o t “  dam age  
by c o llis io n  ”  w i th in  the m e a n in g  o f  sect. 3, sub
sect. 3. o f  the C o u n ty  C ou rts  A d m ira lty  J u r is d ic 
t io n  A c t 1868, a n d  th a t the C o u n ty  C o u r t h a d  no  

ju r is d ic t io n .

A p p l ic a t io n  under the 43rd section o f the County 
Courts A c t 1856 (19 &  20 V ie t. c. 108), fo r a ru le 
ca llin g  upon the judge o f the  C ity  o f London 
C ourt to  show cause why he should not en terta in  
a  cause fo r  “  damage by collis ion ,”  w ith in  sect. 
3, sub-sect. 3, of the County Courts A d m ira lty  
Ju risd ic tio n  A c t 1868 (31 &  32 V ie t. c. 71).

The a ffidavit in  support o f the application 
stated tha t the c la im  was made in  respect of an 
in ju ry  to  a p ile -d r iv in g  machine, the prope rty  of 
the p la in t if f,  which was being used at a w harf on 
the bank, and which had been fou led and in ju re d  
by the m ainsail gear of the sa iling  barge K a te , of 
w h ich the defendant was the owner, w h ile  the 
barge was sa iling  in  the B lackw a li Reach of the 
Thames.

The learned judge o f the C ity  of London C ourt 
held th a t the alleged in ju ry  was not “  damage by 
co llis ion ”  w ith in  the meaning o f the A c t, and 
tha t therefore he had no ju r is d ic tio n  to  enterta in  
the cla im .

B y the C ounty Courts A d m ira lty  Ju risd ic tio n  
A c t 1868 (31 &  32 V ie t. c. 71), s. 3, sub-sect. 3, i t  
is  p ro v id e d :

Any County Court having Admiralty jurisdiction shall 
have jurisdiction, and all powers and authorities relating 
thereto, to try  and determine, subject and accordingto the 
provisions of the Apt, the following causes (in the Act 
referred to as Admiralty causes), amongst others: “ As 
to any claim for damage to cargo, or damage by colli
sion any cause in which the amount claimed does not 
exceed 3001.”

A n d  by sect. 4 of the C ounty Courts A d m ira lty  
Ju risd ic tion  Am endm ent A c t 1869 (32 &  33 V ie t, 
c. 51), i t  is provided :

The 3rd section of the County Courts Admiralty Juris- 
(a l Reported by H unky  L eigh . Esq., B arris ter-a t-L tm

diction Act 1868 shall extend and apply to all claims for 
damage to ships, whether by collision or otherwise when 
the amount claimed does not exceed 3001.

E d w a rd  P o llo c k  in  support of the application.
I  subm it th a t th is  case comes w ith in  the A d m i

ra lty  ju r is d ic tio n  of the County Courts. The 
facts set out in  the a ffidavit show th a t there was 
damage, aud th a t th a t damage was the resu lt of 
“ collis ion .”  The in ju ry  to  a p ie r or other object on 
shore by a vessel in  the w ater constitiites a 

damage by collis ion ”  w ith in  the m eaning of 
sect. 3, sub-sect. 3, of the County Courts A d m i
ra lty  Ju risd ic tio n  A c t 1868. Th is is extended, by 
the 4 th  section of the County Courts A d m ira lty  
Ju risd ic tio n  Am endm ent A c t 1869, “  to  a ll claims 
fo r damage to ships, whether by co llis ion  o r o ther
wise.”  A s th is  section extends the ju r is d ic tio n  
to damage to  ships, i t  may fa ;r ly  be assumed th a t 
the  fo rm er A c t applies to any damage caused by 
ships, and th a t the Leg is la ture  in tended tha t, as 
the ea rlie r A c t applied to  damage, th a t is to  any 
damage, caused by ships, th is  l ia b i l ity  should be 
extended by the la te r A c t to any damage to ships 
In  the case o f The M a lv in a  (8 L . T  Ren N  S
i ° 3 ; l  S‘ 527: 11 W . R. 576; 1 Mam
Law  Cas. O. S. 218, 341 ; Lush. 493) the Jud ic ia l 
Committee of the P r iv y  Council held th a t the 
C ourt o f A d m ira lty  had ju r is d ic tio n  (under the 
7th section of the 24 V ie t. c. 10), in  cases of 
damage by co llis ion between a barge and a sea
going vessel, and they condemned the M a lv in a  
to r s in k ing  a barge in  the Thames near B lack- 
wall.

W ills , J. I  am of opinion th a t th is  ru le  should 
be refused. The ju r is d ic tio n  th a t has been con
ferred on certa in County Courts by  the  County 
Courts A d m ira lty  Ju risd ic tio n  A c t  1868 is essen
t ia l ly  an A d m ira lty  ju r is d ic tio n ,lim ite d  as regards 
amount. We need not now define the word 
“  collis ion.”  The words “  damage by collis ion ”  
used in  th is  A c t, the object of w h ich  was to  give 
an A d m ira lty  ju r is d ic tio n  to the County Courts, 
cannot be held to  include damage w hich has been 
caused on land outside the lim its  o f the ebb and flow 
of the tide, a damage which w ould not have fa llen 
w ith in  the o rig in a l ju risd ic tio n  of the C ourt of 
A d m ira lty  in  respect of collision. I t  seems to  
me th a t these statutes do not extend, e ither in  
express term s o r by inference, the ju r is d ic tio n  of 
’-he County C ourt to the p a rticu la r damage of 
which the applicant here complains. I  th in k , 
therefore, th a t th is  application m ust be refused.

Grantham , J.— I  am o f the same opinion. In  
the case of E v e ra rd  v. K e n d a ll (22 L. T. Rep. N . S 
408; 3 M ar. Law  Cas. O. S. 391; L . Rep. 5 
L. P. 428) i t  was he ld th a t the 31 &  32 V ie t, 
c. 71 and 32 &  33 V ie t. c. 51, do no t g ive  the 
County Court, which has an A d m ira lty  ju r is 
d ic tion  under those Acts, ju r is d ic tio n  to  t r y  cases 
ot damage by collision between vessels o f ad iffe ren t 
class from  those over which a C ourt o f A d m ira lty  
has ju risd ic tio n , and therefore a County Court 
1 1 n ° ii .eT P ow'ered by those Acts to t r y  a question 
ot collision between barges propelled by oars only. 
In  th a t case Montague S m ith , J. said : “  W hat is 
the meaning of ‘ damage by collis ion P ’ W e have 
no th ing  to guide us as to  w hat damage by 
collis ion is w ith in  the A c t, except the general 
scope and object of the A c t. In  common under
standing, and as understood in  the C ourt of 
A d m ira lty , damage by collis ion is damage sus-
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ta ined by a ship from  another ship com ing in to  
contact w ith  i t . ”  I t  seems to me th a t th is  expla
nation is w e ll founded, and I  th in k  th a t the 
preceding words “  damage to  cargo,”  th a t is, 
damage to  cargo w h ile  on beard ship, shows tha t 
the in te n tio n  of the Legis la ture  was to confine 
th is  ju r is d ic tio n  to  cases o f collis ion between
Ŝ 'P S' R u le  re fused.

Solic ito rs fo r p la in tiff, Keene, M a rs la n d , and 
B ry d e n .

M o n d a y , Ju n e  4, 1888.
(Before C h a r l e s , J.)

M eek  v. W endt and Co. (a )

M e a su re  o f  dam ages— W a r r a n ty  o f  a u th o r ity  —  
B re a c h  o f  such w a r r a n ty — L ia b i l i t y  o f  agent.

T h e  p la in t i f f  w as the h o ld e r o f  a  p o lic y  o f  m a r in e  
in s u ra n c e  f o r  1000L on  a  c e r ta in  sh ip , effected 
w ith  a n  in s u ra n c e  co m p a n y  in  S a n  F ra n c isco , 
c a lle d  the “  S u n .”  The p o lic y  p ro v id e d  f o r  p a y 
m e n t th u s : “  Loss, i f  a n y , he reun der p a y a b le  by  
the  A n g lo - C a l i fo rn ia n  B a n k  i n  L o n d o n , three  
d a ys  a f te r  s ig h t o f  the ce rtif ica te  o f  loss approved  
by E . E . W end t o f  L o n d o n , o r  R ic h a rd  Lo w n des  
o f  L iv e rp o o l.”  A  los3 occu rred , a n d  the com 
p a n y  h a v in g  re p u d ia te d  l ia b i l i t y ,  a n  a c tio n  w as  
com menced i n  E n g la n d , a n d  ju d g m e n t by  d e fa u lt  
ivas  s igned f o r  10001.

A n  o ffe r o f  3001. w as then  m ade to the p la in t i f f  by 
the de fend an ts  as re p re se n tin g  the com pany. 
T h is  o ffe r the p la in t i f f  a t f i r s t  re fused , bu t a f te r -  
w a rd s  accepted. T h e  d e fend an ts  then  te legraphed  
to A m e r ic a , a n d  rece ived a n  a n sw e r w h ic h  they  
supposed a u th o r is e d  them  to accept the te rm s on  
b e h a lf o f  the  “  S u n ."  T h is  te le g ra m  h a d  n o t i n  

f a c t  been sent w i th  the a u th o r ity  o f  the “  S u n .”  
T h e  de fend an ts  the n  w ro te  to  the  p la in t i f f :  “  We 
have he a rd  f r o m  o u r  c lie n ts  i n  S a n  F ra n c is c o , 
w ho  a re  p re p a re d  to  a b id e  by the o ffe r m ade some 
t im e  ago. W i l l  y o u  p lease send u p  the p o lic ie s , 
a n d  we ca n  the n  doubtless a r ra n g e  f o r  a n  e a r ly  
se ttlem ent. O u r c lien ts  in s is t  th a t the ju d g m e n t  
y o u  ob ta in e d  m u s t be cance lled  i n  a  f o r m a l  
'M a n n e r.”  T h e  p la in t i f f  th e n  executed a n d  sent 
a  re lease o f  the ju d g m e n t to the de fendan ts , w ho  
the reu pon  w ro te  th a t the p la in t i f f  cou ld  o b ta in  
p a y m e n t at, the b a nk . P a y m e n t w as how ever 
re fused  by the ba nk , a c t in g  on  in s tru c t io n s  f r o m  
the  “  S u n .”  C orrespondence took p lace  a n d  the  
m is ta k e  w as e xp la in e d , a n d  i t  wa,s a d m itte d  th a t  
the de fendan ts  h a d  acted bond f id e  i n  the m a tte r. 
T h e  p l a i n t i f f  then  n o tif ie d  to the de fe n d a n ts , 
th a t he he ld  them  lia b le  f o r  the  3001. a n d  expenses 
th ro w n  a w a y , f o r  w h ic h  the present a c tio n  w as  
b ro u g h t. T h e  d e fend an ts  p a id  in to  co u rt a  sum  

f o r  expenses, a n d  de n ied  fu r th e r  l ia b i l i t y .
H e ld  (fo l lo w in g  R e  N a tiona l Coffee Palace Com

pany ; E x  p a rte  Panmure, 50 L .  T . Rep. N .  S. 
38 ; 24 (!h . D iv .  367), th a t  the p la in t i f f  w as e n tit le d  
to the f u l l  sum  o f  3001. i n  a d d it io n  to the su m  p a id  
in to  cou rt, as the m easure o f  dam ages in  such, a  
case w as w ha t the p la in t i f f  h a d  lost by lo s in g  the 
p a r t ic u la r  co n tra c t w h ic h  w as to have been m ade  
by the a lleged p r in c ip a l ,  i f  the de fend an ts  h a d  
h a d  the a u th o r it y  the y  pro fessed to have, a n d  the  
expenses th ro w n  a w a y .

A c t io n  tr ie d  at L iverpool, on the 10th M ay 1888,

by Charles, J., w ith o u t a ju ry , in  w h ich  the  p la in 
t i f f  sought to  recover damages from  the defen
dants fo r  breach of a w a rran ty  of au th o rity .

The facts o f the ease are su ffic ien tly  set out in  
the judgm ent.

B ig h a m , Q.C. and Joseph W a lto n  fo r  the p la in 
t if f .

B a rn e s , Q.C. and B u t le r  A s p in a l l  fo r the defen
dants.

Ju n e  4.— C h a r l e s , J. delivered the fo llow ing  
w ritte n  ju d g m e n t:— In  th is  case, w h ich was tr ie d  
before me w ith ou t a ju r y  a t L ive rpoo l on the 
10th May, the p la in t if f  sought to recover damages 
fro m  the defendants fo r  breach of a w a rra n ty  o f 
a u th o rity  under the fo llow ing  circumstances .- 
The p la in t if f  was, in  1887, the ho lder of two 
policies of insurance on the ship M in d o ra  effected 
w ith  two insurance companies in  San Francisco, 
called the “  U n ion ”  and the “  Sun.”  Bach po licy 
was fo r 10001., and provided thus fo r paym ent of 
any loss : “  Loss, i f  any, hereunder payable by 
Messrs, the A ng lo -C a lifo rn ian  Bank in  London, 
three days a fte r s ig h t o f the certifica te  o f loss 
approved by B. E. W endt, o f London, o r R ichard 
Lowndes, of L iverpoo l, accompanied by th is  
po licy .”  A  loss having occurred, and the com
panies having repudiated lia b ility ,  an action was 
commenced in  Eng land against each company, 
and proceedings were du ly  taken fo r service of 
the w r its  ou t of the ju risd ic tion . The defendant 
companies d id  not appear, and judgm ent by 
de fau lt was signed fo r 10001. against each com
pany. Negotiations fo r  a settlement thereupon 
took place between the p la in t if f  and the defen
dants, Messrs. W endt and Co., o f London, who 
represented the tw o companies in  th is  country. 
A  sum of 3001. was, in  the early pa rt of 1887. 
offered by each company, bu t was refused. In  
A ugust, however, the p la in t if f  expressed his 
w illingness to  accept th a t sum, and on the 26th the- 
defendahts wrote to  the p la in t if f ’s solicitors, 
Messrs. Simpson and N o rth , as fo llow s : “ A s a 
long tim e has now elapsed since the  offer of our 
c lients was f irs t  made, we cannot go fu rth e r w ith  
the m atte r ju s t now, bu t have at once w ritte n  to  
San Francisco fo r  ins truc tions .”  On the 13th 
Sept, the U n ion Company w rote to  the defen
dants s ta ting  th a t they would adhere to th e ir  
offer, bu t no answer was received from  the Sun. 
The defendants thereupon telegraphed on the  
30th Sept, to  San Francisco, and received an 
answer on the  1st Oct., which they  supposed 
authorised them  to  accept the p la in tiff 's  offer. 
The telegram  of the  1st Oct. had not in  fact been 
sent w ith  the a u th o rity  o f the Sun. On receipt 
of th is  te legram  the defendants w rote to  the 
p la in t if f ’s solic itors in  these term s : “ We have 
now heard fro m  our c lients in  San Francisco, 
and the U n ion and Sun Insurance Companies 
are prepared to  abide by the offer they have 
made some tim e ago, a lthough the same was not 
accepted at the tim e. W ill you please send us 
up the policies, and we can then doubtless arrange 
fo r  an early settlement. O ur c lients ins is t tha t 
the judgm ents you obtained against them m ust 
he cancelled in  a fo rm a l manner.”  The policies 
and judgm ents were forw arded on the 3rd Oct. 
On the 7th the defendants’ so lic itors sent the 
judgm ents to the p la in t if f ’s solic itors, w ith  re 
leases indorsed fo r the p la in t if f ’s execution. The 
p la in t if f  executed them, and they  were re turned(a) Reported by H enby  L e ig h , Esq., Barrister-at-Law.
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on the 8th. On the 10th the  defendants’ soli- 
c ito rs wrote to  the p la in t if fs  so lic ito rs : “ We 
i ’  J  re.celJ®d the judgm ents w ith  the releases 
indorsed thereon, and now fo rw a rd  you the
at°htheS r  t  l Cert,lfca te s> and 0,1 presentation 
Tondn ank’ ^  A ng lo -C a lifo rn ian  Bank in
fa y  you  7wUI ° m a in  p a ym e n t- W e shou ld  ?  yn,u Wl11 be able to  present the policies
& V j Ur bankers. The bankers have 

had uo tified  to them  th a t the certificates 
have been granted .”  Payment in  respect o f the
t f l h v h J  ®ortl1fie»to_was refused to the p la in - 
t i L  f  A ng lo -C ah fom ian  Bank, on instruc- 
Am eripfr0m <s th ® SuU comPany  cabled from  
¡ n W p  corresPondence between the
solic ito rs o f the p la in t if f  and the defendants 
took place in  November and December, and 
the nnstake under w h ich the defendants had 

was fu lly  explained. I t  was in  no way 
th ? defendants had th roughou t 

Tot d+v.6° re? the m atter. On the 18th
Jan. the  p la in t if f  s so lic itors w ro te to the defen
dants : Since the Sun Company repudiate 
you r action in  se ttlin g  th is  m atter, M r. Meek 
ins tructs  me to app ly to  you fo r the am ount 
agreed to be paid to h im  as the consideratior 
fo r  releasing the ju d g m e n t against the company.’ 
I n  rep ly, the defendants’ so lic ito rs re turned th( 
release, as Messrs. W endt and Co. had nevei 
pa rted  w ith  it ,  and po inted out th a t M r. Meel 
could cancel it ,  and rem ain w ith  his remedy 
under his judgm ent fo r 1000k The p la in t if f ’s 
so lic ito rs  ̂  re turned the release, n o tify in g  that 
M r. Meek held the defendants liab le  fo r the 
sum of 300k, to  recover wh ich and certain 
expenses th row n  away th is  action was brought.

j T 0 j r la l ifc, was ,n °fc seriously contested tha t 
t iie  defendants had, in  th e ir  le tte r dated the 1st 
Oct., innocently represented themselves as having 
the a u th o rity  o f the Sun Company to settle the 
claim s of the p la in t if f  fo r 300k, and the question 
p r in c ip a lly  discussed was as to  the proper 
measure o f damages fo r the defendants’ false 
representation of au tho rity . The p la in t if f  con- 
tendeil th a t he was en titled  to  the fu l l  sum o f 
300k, and the expenses he had incurred in  nego
t ia t in g  the compromise. The defendants paid 
in to  cou rt a sum sufficient to  meet such expenses 
as had been incurred  subsequent to Oct 1 but 
denied any fu rth e r lia b ility .  The m atte r there- 
fore to  be decided is, w hether the p la in t if f  is 
en titled  to  any, and what, add itiona l damages 
Now he is en titled  to a ll the damage which is 
the na tu ra l and proxim ate consequence o f the 
false assertion of au tho rity . “ The measure of 
damages,”  says L o rd  Esher, M.R., in  I ie  N a t io n a l  
to f fe e  P a la ce  C om p any  (50 L. T.Rep. N.S. 38; 24 Ch. 
D iv ., at p. 371), “  in  actions fo r breach o f w arran ty  
is always the same in  every case. I  w i l l  not con
sider what theore tica lly  i t  ought to be, bu t I  say 
we m ust decide i t  according to the ru le  which 
has been fo llowed fo r a series o f years. S p e d d in q  
v. N e w e ll (L . R ep.4C . P. 212; 38 L . J. 133 C P ) 
and G o d w in  v. F ra n c is  (22 L . T. Rep. N  S 338 •
L ' R.ep, '5 0. P- 295; 39 L . J. 121, C. P.) are ’cases’ 

j  the p la in t lif  was the intended purchaser- 
and v  (29 L . T. 88; 7 E. &  B.
568; 26 L. J. 165, Q. B . ; 3 Ju r. N . S. 742) was a 
case in  which the p la in t if f  was the intended 
vendor and in  a ll these cases the C ourt la id  
down tha t the measure of damages was what the 
p la in t if f  ac tua lly  lost by losing the p a rticu la r

con tract w h ich was to  have been made by  the 
alleged p rinc ipa l, i f  the defendant had had the 
a u th o rity  he professed to have ; in  o ther words, 
w hat the  p la in t if f  would have gained by the 
contract which the defendant warranted should 
be made.”  A pp ly ing  th is  ru le  to the present 
case, the p la in tiff, by losing the p a rticu la r con
tra c t which was to  have been made, has p r im a .  

t  on™ * t lle  csPenses th row n  away, and the sum 
of 300k, w hich I  have no doubt he would have 
Obtained w ith o u t delay or d iff ic u lty  in  London 
fro m  the A ng lo -C a lifo rn ian  Bank, w ith in  three 
n  '7s a^teI  s ig h t of the approved certificates. 
B u t then i t  is contended by the defendants th a t 
the p la in t if f  is in  a position to  enforce a ll his 
o rig ina l r ig h ts  against the company on the ju d g 
ment and on the po licy, and th a t these are w o rth  
a t least as much as 300k, so th a t the p la in t if f  has 
m  t ru th  lost no th ing  beyond the expenses th row n 
away. B u t w ith  regard to the judgm ent, i t  was 
not disputed th a t the law  as to  enforcing fo re ign 
judgm ents is the same in  the courts of the 
U n ited States as in  our own, and according to  
ou r law the judgm ent could not be effective lv  
p u t in  su it in  the courts o f the U n ited  States, 
inasmuch as the defendant company were not 
E ng lish  subjects, o r resident in  England, e ither 
when the po licy  was issued o r the su it com- 
menced. T h is  seems clear from  the case of 
S c lnbsby  v. W esten hoh  (24 L . T. Rep. N . S. 93 ; 
L . Rep. 6 Q. B. 155, per B lackburn , J., at p. ieO).’ 
A n d  m th is  coun try  the judgm en t has no present 
value, inasmuch as the defendant company have 
no p rope rty  here available fo r  execution. W ith  
regard to the c la im  on the po licy, no doubt the 
p la in t if f  has a c la im  w hich he may o r m ay not 
be able successfully to enforce at San F ranc isco ; 
a cla im  however w h ich  has been w ho lly  repu
diated, and w ill be strenuously resisted. 1 cannot 
hx any pecuniary value on th is  cla im , and I  do 
no t th in k  th a t its  existence ought to  affect the 
am ount w h ich  is p r im a  fa c ie  the proper amount 
to be awarded to  the p la in t if f  fo r  the loss of the 
p a rtic u la r con tract w h ich was to  have been 
made by the alleged princ ipa l. I  the re fore  give 
judgm ent fo r  the p la in t if f  fo r  300k, in  add ition  
to  the money paid in to  court.

J u d g m e n t f o r  the p la in t i f f .  
S olic ito rs fo r  the p la in t if f,  W yn n e , H o lm e , and 

W ynne , fo r  S im p so n  and N o rth ,  L ive rpoo l.
S o lic ito rs fo r the defendants, S tokes, S a u n d e rs . 

and Stokes.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
J a n . 21 a n d  Ju n e , 19, 1888.

(Before B utt, J., assisted by T r in it y  M asters.)
T he R othbury. (a )

M e rc h a n t S h ip p in g  (C a r r ia g e  o f  G ra in )  A c t  1880 
% U T,Vict- c-.43), s. 4, suh-sect. (c)— B o a rd  o f  

f f fa d a  R e g u la tio n s  1881— Im p ro p e r  s tow aqe— 
S h if t in g  boards.

W here a  s h ip  has tw o  decks, a n d  c a rr ie s  b a r le y  
i n  b u lk  f r o m  a  M e d ite rra n e a n  p o r t ,  the d u ty  
im posed by the M e rc h a n t S h ip p in g  (C a r r ia g e  o f  
G ra m ) Act. 1880, a n d  the B o a rd  o f  'P rado K e g u -

(o) Reported by J. P. A sm n a ll  and Butler  A spin all , Esars 
Barristcrs-at-Law *’



MARITIME LAW CASES. 333

A d m .] T h e  R o t h b u r y . [ A d m .

la t io n s  m ade th e re u n d e r, is  to  have b u lkh e a d  
o r  s h if t in g  boards n o t m e re ly  i n  the ’tw een decks, 
b u t i n  the lo w e r h o ld  also.

T h e  B o a rd  o f  T ra d e  R e g u la tio n s  1881, 4 (b), 
r e q u ir in g  feeders  to  “  be f i t te d  to fe e d  the g r a in  
c a r r ie d  in  the ’ tw een decks, such feeders to  c o n ta in  
n o t less th a n  2 p e r  cent, o f  the com p a rtm e n ts  they  
fe e d ,”  re q u ire s  the feeders  to  c o n ta in  2 p e r  cent, 
o f  the g r a in  in  the ’tw een decks, a n d  i n  the ho lds  
be low  the ’ tw een decks, a n d  is  n o t l im ite d  to the  
g r a in  in  the ’tw een decks.

T his  was a rehearing of an investiga tion  in to  the 
circumstances a ttend ing  the abandonment of the 
B r it is h  steamship R o th b u ry .

The investiga tion  was held a t M iddlesbrough 
by the stipend iary m agistrate, assisted by asses
sors, and was now ordered to  be reheard by the 
Board of Trade “  as to  a certa in  pa rt thereof, 
th a t is to  say, w hether the said vessel was loaded 
in  accordance w ith  the provisions of the M erchant 
S h ipp ing (Carriage of G rain) A c t  1880, as m odified 
by the regulations made by the Board of Trade 
thereunder.”

The R o th b u ry  was an iro n  screw-steamship 
be longing to the po rt of South Shields, she had 
tw o  decks, was 604 tons net, and a t the tim e  of 
her abandonment was on a voyage from  Oran to 
D u n k irk , laden w ith  a cargo o f barley. The 
barley was stowed in  b u lk  in  the ’tween decks and 
lower holds.

D u r in g  the voyage the R o th b u ry  experienced 
bad weather, and w h ils t in  the Bay of Biscay her 
cargo sh ifted  in  the fore and main holds, and on 
the 4 th  Sept. 1887 she was abandoned about s ix ty - 
s ix  m iles to the westward of Brest.

The space in  the ’ tween decks was divided by 
lo n g itu d in a l s h ift in g  boards extending from  
deck to  deck, bu t there were no s h ift in g  boards 
in  the holds below the ’ tween decks or in  the 
hatches. The lower deck hatches were no t p u t 
on, and there were some openings made th rou gh  
the  deck in  the w ings fo r the purpose of feeding 
the cargo in  the lower holds from  the ’ tween 
decks.

The hatches of the upper deck, which were used 
as feeders fo r  the ’ tween decks, contained less 
than  2 per cent o f the g ra in  in  the ’tween decks 
and in  the holds.

The Board of Trade alleged tha t, under the 
M erchant Shipp ing (Carriage of G rain) A c t 
1880, and the regulations made thereunder, the 
R o th b u ry  should have been provided w ith  s h ift in g  
boards in  the lower holds as w e ll as in  the ’tween 
decks, and tha t the feeders fo r  the ’tween decks 
should contain at the least 2 per cent, of the g ra in  
ca rried  both in  the ’ tween decks and in  the lower 
holds con jo in tly .

M erchan t S h ipp ing (Carriage o f G rain) A c t 
1880:

Sect. 4. Where a British ship laden w ith a grain cargo 
at any port in the Mediterranean or Black Sea is bound 
to ports outside the Straits of Gibraltar, the following 
particulars to prevent the cargo from shifting shall be 
adopted ; that is to say, (a) there shall not be carried 
between the decks, or, i f  the ship has more than two 
decks, between the main and upper decks, any grain in 
bulk, except such as may bo necessary for feeding the 
cargo in the hold, and is carried in properly constructed 
feeders; (c) where grain is carried in the hold or 
between the decks, whether in bags or bulk, the hold or the 
space between the decks shall be divided by a longitudinal 
bulkhead, or by sufficient shifting boards which extend 
from deck to deck, or from the deck to the keelson and

are properly secured, and if  the grain is in bulk are 
fitted grain-tight with proper fittings between the beams.

Sect. 5. The precautions required by this Act to be 
adopted by ships laden w ith a grain cargo at a port in  
the Mediterranean or Black Sea, or on the coast of 
North America, shall not apply to ships loaded in 
accordance with regulations for the time being approved 
by the Board of Trade, nor to any ship constructed and 
loaded in  accordance w ith any plan approved by the 
Board of Trade.

Board of Trade R egulations 1881:
2. In  the case of ships having two decks and loading 

a grain cargo at a port in the Mediterranean or Black 
Sea, barley may be carried in  bulk in the ’tween decks, 
provided that

3 (a). The between deck hatches shall not at any time 
be put on ; and (6) that strakes of the deck be lifted, or 
i f  the deck is an iron deck, sufficient openings be made 
through the deck in the wings, which w ith the open 
hatches shall admit of the cargo in the between decks 
feeding the lower hold.

4 (a). There shall be longitudinal grain-tight shifting 
boards in accordance w ith sub-sect, (c) of sect. 4 of the 
said A c t,, and the grain shall be properly stowed, 
trimmed, and secured, as required by sub-sect. (d) of 
the said sect. 4. (b) Feeders shall be fitted to feed the 
grain carried in the between decks, such feeders to 
contain not less than 2 per cent, of the compartments 
they feed. «

J a n . 21, 26, a n d  M a y  10.— D a n c k w e rts  fo r  the 
Board o f Trade.

J .  G o re ll B a rn e s  fo r  the owner o f the R o th -  

b u ry . C u r. ad v . v u lt .

J u n e  19.— B utt, J.— This is the  rehearing o f an 
investiga tion  in to  the circumstances a ttend ing 
the abandonment o f the s.s. R o th b u ry , held a t 
M iddlesbrough, by the s tipend iary m ag istra te  
assisted by tw o nau tica l assessors, the question 
fo r  m y determ ination being whether the vessel 
was loaded in  accordance w ith  the provisions o f 
the M erchant S hipp ing (Carriage of G rain) A c t 
1880, and the regulations made by the Board o f 
Trade thereunder. The R o th b u ry , w h ich  was a 
screw-steamship o f 604 tons net and 950 tons 
gross reg ister, le ft the po rt of O ran fo r D u n k irk , 
on the 23rd A ug . 1887, w ith  a cargo o f 1080 tons 
of barley. In  the  course o f her voyage the ship 
m et w ith  bad weather, the  cargo shifted, and she 
was abandoned by her crew in  the Bay of B iscay 
on the 4 th  Sept. The g ra in  was stowed in  b u lk  
in  the ’ tween decks on the lower holds. The 
space in  the ’tween decks was d iv ided by 
lo ng itu d in a l sh ift in g  boards extending from  deck 
to  deck, bu t there were no s h ift in g  boards in  the 
hatches, the top of the s h ift in g  boards ceasing 
on a level w ith  the deck. There were no s h ift in g  
boards at a l l below the ’tween decks. The low er 
deck hatches were no t p u t on. There were some 
openings made th rou gh  the decks in  the  w ings 
fo r the purpose of feeding the cargo in  the low er 
holds, bu t the evidence goes to  show tha t those 
openings were deficient in  num ber and in  size. 
The carriage of g ra in  in  b u lk  in  the ’tween 
decks, except such g ra in  as may be necessary fo r 
feeding the cargo in  the hold, and which is 
carried in  prope rly  constructed feeders, is p ro 
h ib ited  by sect. 4, sub-sect, (a) o f the A c t of 
1880, unless i t  is loaded in  accordance w ith  the 
regulations fo r  the tim e  being approved by the 
Board  of Trade as provided by sect. 5.

The question then arises, was th is  ship loaded in  
accordance w ith  the Board of Trade regulations ? 
In  A ug . 1881 the Board o f Trade issued certa in  

I regulations s t i l l  in  force, among which the fo llow -
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in g  a.pply in th is  case: “  Ships having tw o decks.
, • t *le case ° f  ships having tw o decks, and 
loading a g ram  cargo a t a po rt in  the M ed ite r
ranean or B lack Sea, barley m ay be carried 
m  bu lk  in  the ’tween decks provided— 3 la ) .  
th a t  the between deck hatches shall not a t any 
tim e  be p u t on ; and (b) th a t strakes of the 
deck be lifte d , or i f  the deck is an iro n  desk, 
suffic ient openings be made th rough  the deck in  
the wings w h ich w ith  the open hatches shall 
adm it of the cargo in  the between decks feeding the 
low er hold. 4 (a ). There shall be lo ng itud ina l 
g ra in -tig h t s h ift in g  boards in  accordance w ith  
sub-sect, (c) of sect. 4 o f the said A ct, and the 
gram  shall be prope rly  stowed, trim m ed , and 
secured, as required by sub-sect, (d ) of the said 
sect. 4 (6). Feeders shall be fitte d  to feed the gra in  
carried  in  the between decks, such feeders to 
contain not less than 2 per cent, of the com
partm ents they feed.”  I t  is therefore clear tha t 
the above regulations are not complied w ith  
unless s h ift in g  boards prescribed by sect. 4, 
sub-sect, (c) of the A c t of 1880, are provided. 
Sub-sect, (e) is as follows : “  W here g ra in  is carried 
in  the ho ld or between the decks, whether in  bags 
o r bu lk , the hold or the space between the decks 
sha ll be d iv ided  by a lo ng itud ina l bulkhead, or 
by sufficient s h ift in g  boards which extend from  
deck to  deck, o r from  the deck to  the keelson, 
and are prope rly  secured, and i f  the g ra in  is in  
b u lk  are fitte d  g ra in -tig h t w ith  proper f ittin g s  
between the beams.”  I t  is  contended by the 
Board of Trade th a t th is  cargo was im p rope rly  
stowed, because, a lthough there were s h ift in g  
boards in  the ’tween decks, there were none in  the 
ho ld  below. On the other hand, the shipowner 
says th a t sub-sect, (c) does not requ ire  s h ift in g  
boards in  the holds where g ra in  is carried  in  
b u lk  in  the ’tween decks, i f  provis ion is made fo r 
feeding the cargo in  the holds in  the manner 
prescribed by the regulations above set fo rth , 
th a t such provis ion fo r feeding the low er holds 
renders s h ift in g  boards in  those holds unneces
sary, and tha t a ll th a t the sta tute requires is the 
use o f the s h ift in g  boards from  deck to deck in  
the case of a vessel having tw o decks, or from  
deck to  keelson in  vessels th a t have on ly  one 
deck. I  do no t agree w ith  th is  la tte r  view  of 
sub-sect. (c). I  th in k  the true  in te rp re ta tion  of i t  
is th is . I t  is an enactment dealing separately 
w ith  the spaces in  the ship' whether ’tween 
decks o r holds, in  w h ich  g ra in  is carried. I ts  
m eaning is, th a t in  each o f the spaces in  which 
g ra in  is carried  there shall be sh ift in g  boards 
provided. T ha t appears to  me to  be the na tu ra l 
m eaning of the words, and unless there are some 
considerations po in tin g  to a d iffe ren t construc
tion , I  m ust g ive them  tha t effect. B u t i t  is said 
th a t such considerations do e x is t ; tha t i f  proper 
provisions be made fo r keeping the lower holds 
f u l l  by feeding them  from  above, the g ra in  in  
those holds cannot s h ift. N o  doubt, i f  by such 
means the low er holds can be kept absolutely 
fu ll ,  l i t t le  o r no s h ift in g  o f the cargo w il l  take 
place, but I  ve ry  much doubt whether anyth ing  
o f the sort can be done. H a v ing  the advantage 
o f the E lder B re th ren to assist me, I  have asked 
them  th is  question : “  A re  s h ift in g  boards in  the 
hold of^ any use in  a two-decked ship ca rry ing  
barley in  b u lk  in  the ’ tween decks and the holds, 
when sub-sect, a  and b of a rtic le  3 of the Board of 
Trade Regulations are complied w ith  P ”  T h e ir i

[A dm .

answer is, “ W e consider th a t they s t i l l  continue to  
be desirable.”  The facts o f the present case seem 
to bear out th is  view, fo r the holds were not kept 
fu ll,  and the cargo d id  sh ift. I  hold, therefore, 
th a t th is  vessel was im properly  loaded, inasmuch 
as she had no s h ift in g  boards in  her lower holds.

There is another respect in  which I  find  th a t the 
s ta tu to ry  requirements have not been complied 
w ith . One of the regulations set out above pre
scribes th a t the feeders used in  feeding the g ra in  
in  the ’tween decks sha ll contain not less than 
2 per cent, of the compartments they feed. I t  
appears by the evidence th a t two of the hatches 
of the upper deck used as feeders were not 
capable o f con ta in ing 2 per cent, of the g ra in  
in the com partm ent of the ’tween decks which 
they were respectively meant to  feed, and th a t 
the other ’tween deck hatches were not capable 
of conta in ing 2 per cent, of the g ra in  in  the 
com partm ent o f the ’tween decks which they 
were designed to feed, and of the g ra in  in  the 
holds below such compartments respectively. I t  
was contended by the shipowners tha t the tru e  
construction of the regu la tion  in  question is tha t 
the feeder used need on ly  conta in  2 per cent, 
of the g ra in  in  the com partm ent of the ’ tween 
decks in to  which i t  leads, and not 2 per cent, 
o f the g ra in  in  such com partm ent, and of the 
g ra in  in  the ho ld  below which is fed by such 
compartment. I  th in k  th a t th is  is a construction 
opposed to  w hat those who fram ed the regula
tions m ust have intended to  express, and I  
cannot say tha t I  th in k  i t  is p roperly the meaning 
of the words used. A ga in , the evidence before 
the stipend iary m agistra te  showed the forehold 
was not fu ll,  the g ra in  being trim m ed on a slant 
under the bulkhead, and spare gear placed on 
top o f the cargo. This was obviously im proper 
stowing. F o r the above reasons I  decide tha t 
the I io th b u r y  was im properly  loaded.

S o lic ito r fo r  the Board o f Trade, W . M u r to n .
Solic ito rs fo r  the shipowner, W . A .  C ru m p  and 

S on.

F r id a y ,  J u n e  29, 1888.
(Before B utt, J., assisted by T r in it y  M asters.) 

T he E rato, (a).
S a lva g e — A m o u n t o f  a w a rd .

W here three  s team sh ips  rende red  v a lu a b le  sa lvage  
service to a  s tra n d e d  vessel, a n d  one o f  them  
su s ta in e d  v e ry  cons ide rab le  dam age  i n  re n d e r in g  
the services, the co u rt o n  a  v a lu e  o f  37501. a w a rd e d  
20001.

T his was a salvage action in  w h ich the owners, 
masters, and crews of the steamships P h ea san t, 
M id g e , and S o m a li claimed salvage rem uneration 
fo r  services rendered to the steamship E ra to ,  in  
the Red Sea.

The E ra to ,  a steamship of 1137 tons net 
reg ister, w h ils t on a voyage from  Calcutta  to  
London, laden w ith  a cargo o f wheat, stranded 
on the 21st Aug. 1887, on the P a rk in  Rock, in  the 
Red Sea.

On the 25th Aug. the S o m a li, a steamship of 
383 tons reg ister, belonging to L iverpool, sighted 
the E ra to ,  and a t once proceeded to her. On 
com ing up w ith  her a band of A rab  wreckers,
(o) Reported by J. P. A spin all  and B lt l k ii A spinall, Esqrs.,

BarrUters-at-Law.
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who were proceeding to  p illage the  ship, were 
forced to  leave. The S o m a li then proceeded to  
Aden fo r a gang o f labourers and salvage 
appliances. On re tu rn ing , the S o m a li was taken 
alongside the E ra to ,  and her crew proceeded to 
je ttiso n  the cargo. ,

L a te r in  the same day the M id g e , a steam-tug 
o f 35 tons gross and 19 tons net reg ister, 
belonging to Aden, came up, and, having taken 
p a rt of the E r a to ’s cargo on board, proceeded 
w ith  i t  to  Perim , and on the  28th re turned w ith  
fo r ty  coolies and a donkey pump.

On the 29th Aug. the P heasan t, a steamship of 
253 tons net and 400 tons gross reg ister, trad ing  
in  the Red Sea, a rrived  w ith  pumps and 136 
labourers, who a t once proceeded to  je ttison  the 
cargo and make the necessary preparations fo r 
g e ttin g  the vessel off. On the 6„h Sept., 
by which tim e a considerable qu a n tity  of 
w a te r had been pumped out o f the E ra to ,  an 
a ttem p t was made to  move her, b u t i t  proved 
unsuccessful. D u r in g  the a ttem p t the P h e a 
sa n t, w h ich was lashed alongside, was forced 
on to a rock, and a t once settled down t i l l  the 
w ater was level w ith  her deck. L a te r on the same 
day the E ra to ,  w ith  the  assistance o f a kedge 
anchor which had been la id  ou t by the M id g e ,  
came off under her own steam.

Meanwhile the S o m a li, a fte r g iv in g  general 
assistance in  sa lv ing the ship and cargo, had le ft 
laden w ith  sound cargo fo r Aden. The P h e a sa n t 
d id  not come off t i l l  the 16th Sept., and, in  conse
quence of her s trand ing, had to  pay a considerable 
sum to the M id g e  and the steamship T u n a , fo r 
th e ir  assistance. The cost of her repairs amounted 
to  470«.

The value of the  E ra to  was fixed a t 3750?. The 
defendants tendered and paid in to  cou rt the sum 
o f 1500?.

S ir W a lte r  P h i l l im o re  (w ith  h im  J . P . A s p in a l l)  
fo r  the owners o f the P h e a s a n t.

Joseph W a lto n  fo r  the  owners o f the  M idg e .
K e n n e d y , Q.C. fo r  the owners of the  S o m a li.
B a rn e s , Q.C. (w ith  h im  B ailees) fo r  the defen

dants.
B utt, J.— In  th is  case we are c learly  of opinion 

th a t a salvage service o f great m e rit has been 
rendered by each one of these respective 
claim ants. B u t I  regre t tha t, from  the want of 
an adequate fund, I  am unable to  make the award 
w h ich  I  should lik e  to  do. I  have to deal on ly 
w ith  the salved ship, for, though  some cargo has 
been saved, the chief salvor, the P h e a sa n t, had 
no th ing  to  do w ith  it ,  and her owners cannot

roceed against i t .  The salvage was commenced
y  the S o m a li, and no doubt her salvage was a 

very  valuable one. B u t i t  was rendered p rin c ip a lly  
to  the cargo which she carried  away and saved. 
B u t there is no doubt th a t a t the tim e she came 
up, or ju s t preceding it ,  the A rabs had been in

iiossession o f the E ra to ,  and they would no t have 
e ft her i f  the S o m a li had no t then arrived. 

H a v in g  to deal w ith  a fund  am ounting to no more 
than 3750?, the question arises, how m uch of i t  
should 1 award to  the salvors P I t  is said by the 
defendants th a t 1500?., the am ount w h ich they 
have tendered, is sufficient, because i t  is consider
ab ly more than a th ird  of the value of the Balved 
property . T ha t is ve ry  true , and I  m ust not 
fo rge t in  dealing w ith  these m atters th a t the 
cou rt m ust not, so to  speak, confiscate the whole

of the salved prope rty . On the o ther hand, I  
ho ld  th a t there is no hard-and-fast ru le  as to  the 
p ropo rtion  o f the  salved p ro pe rty  w h ich  ought 
to  be awarded to  the salvors. I  have considered 
w hat oo rtion  of the  fun d  I  should give to the 
salvors, not as an adequate rem uneration, b u t as 
the lowest am ount wh ich in  jus tice  they ought 
to  receive, and we th in k  th a t we cannot award 
them less than 2000?. A s  regards the apportion
m ent of th a t sum, the f irs t  of the salvors in po in t 
o f tim e  was the S o m a li. H e r services, as I  have 
said, were m erito rious, b u t her e fforts were 
p r in c ip a lly  d irected to  saving the cargo, though 
no doubt they had some effect in  the saving of 
the ship. B u t her owners are in  th is  advan
tageous position, th a t they have a lien  on nearly 
500 tons of cargo, and w i l l  no doubt receive a 
handsome award ou t of i t  in  w h ich  the others 
cannot share, excepting the  owners of the M id g e ,  
which may get a very sm all proportion . There
fore, in  apportion ing  the am ount due to the S o m a li,  
I  do so having in  view the award she w ill get 
elsewhere, and under the  convic tion th a t in  the 
resu lt she w ill be the best off of the sa lvo rs ; I  
sha ll therefore award her 1502. Now, w ith  regard 
to the M id g e , she is small, bu t was engaged a long 
tim e, and her pum p played a very  im p o rtan t p a rt 
in  rendering these services. I  sha ll award her 
500?. T ha t leaves 11502. fo r the P h e a s a n t, w h ich 
was undoubtedly the great salvor. I t  is a m a tte r 
o f great regret th a t in  rendering  her valuable 
services she sustained in ju ries  am ounting  to  
several thousand pounds. The question of her 
insurance has been b rough t before me, b u t th a t 
is a m atte r in to  w h ich  I  decline to go.

S o lic ito rs fo r the owners o f the P h e a s a n t, 
T h om a s C ooper and Co.

Solic ito rs fo r the owners o f the S o m a li,  Stolces, 
S a u n d e rs , and Stokes.

Solic ito rs fo r the owners o f th e  M id g e , P r i tc h a rd  
and Sons.

Solic ito rs fo r  the  defendants, W a lto n s , B ubb , 
and Johnson.

Tuesday, J u ly  3, 1888.
(Before B utt, J.)
T he V icto eia . (a.)

L im i t a t io n  o f  l i a b i l i t y — Loss o f  l i f e — D am a ge  to  
goods— P r io r i t y  o f  c la im s — M e rc h a n t S h ip p in g  
A c t A m e n d m e n t A c t  1862 (25 Sr 26 V ie t. c. 63), 
s. 54.

W here  in  a n  a c t io n  f o r  l im i ta t io n  o f  l ia b i l i t y  the  
p la in t i f f s ’ l ia b i l i t y  is  fixe d  a t  152. p e r  to n  i n  
respect o f  l i fe  a n d  cargo c la im s , a n d  the l i fe  
c la im s  exceed 72. a  to n , a n d  the c a rg o  c la im s  82. 
a  to n , 72. p e r to n  is  to be a p p lie d  e xc lu s ive ly  
to w a rd s  the p a y m e n t o f  the l i f e  c la im s , a n d  the  
ba lance  o f  such c la im s  a n d  the ca rgo  c la im s  a re  
to  r a n k  p a r i  p a s s u  a g a in s t the  ba lance o f  the 
152. p e r ton .

T his was a summons by the  life  cla im ants in  a 
lim ita t io n  of lia b il ity  action to  confirm  the 
re g is tra r ’s report therein.

The repo rt was as fo llows :
On the 13th April 1887 the steamship Victoria, whilst 

proceeding from Newhaven to Dieppe, stranded on 
rocks off the French coast, and became a total wreck. 
Several passergers and two of her crew lost the ir lives,

(a) Keported by J. P. a s p in a l l  and B utlkr  A s p in a ll , Escprs.,
Barristers-at-Law.
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and the goods merchandise, and other things on board 
were lost, destroyed, or damaged. On the 18th May 
1887 proceedings were commenced in this division of the 
il ig h  Court of Justice by the owners of the steamer for 
the purpose of limiting- their liab ility  according- to the 
provisions of the Act passed in that behalf. And on the 
.¿5th Oet. the court was pleased by its decree or order 
to pronounce the owners of the said steamship Victoria 
to be answerable m damages in respect of loss of life 
personal in jury, loss or damage to goods, merchandise! 
or other things, caused by reason of the improper navi
gation of the said steamship on the occasion of the 
w o ijjSA standing, to an amount not exceeding 
7b9M. 4s., exclusive of interest, being at the rate of 15} 
per ton on the registered tonnage of the Victoria, with- 
out deduction on account of engine-room. Accordingly, 
on the 29th Oct. 1887, a sum of 7862J. Os. lOd was paid 
into court by the owners of the steamship Victoria, 
being the amount of their statutory liab ility  inclusive 
ol interest. And whereas all elaims filed, or to be filed 
in  this action, are by order of the court duly referred to 
the registrar assisted by merchants to assess the amount 
thereof :

Now I  do humbly report that I  have, w ith the assist- 
ance of Messrs. Sidney Young, and Montagu C. 
Wilkinson, of London, merchants, carefully examined 
tne various claims filed in this action, together with all 
accounts and vouchers, and the papers and proceedings 
Pr a-,nd bro?Sht in> and having on the 23rd, 25th,
and 27th days of April 1888 heard evidence of w it
nesses, and also what was urged by counsel and 
solicitors, I  find that claims have been established as 
under, v iz .:
For compensation for loss of life and for £  s d

personal in jury ......................................... 8975 0 0
Ji or loss of goods, merchandise, and other

thin^s........................................................... 7678 1 4
In  this case the sums allowed for claims for loss of 

life and personal in jury exceed the amount equal to 71. 
per ton on the tonnage of the Victoria which in the 
terms of the Act is appropriated exclusively to such 
claims. And further, the sums allowed for loss of 
goods, &c., exceed the further amount equal to 81 per 
ton which is applicable, but not exclusively, to payment 
of such claims. I  am therefore of opinion that the 
balance of the claims for loss of life and for personal 
in jury, which the amount equal to 71. per ton is insuffi- 
cient to cover, must be entitled to rank pari passu w ith 
the claims for loss of goods, merchandise, &c., against 
the further amount equal to 81. per ton.

 ̂j ; he M erchant S h ipp ing A c t Am endm ent A c t 
1862:

Sect. 54. The owners of any ship, whether British or 
foreign, shall not, in cases where all or any of the follow
ing events occur without their actual fault or priv ity 
that is to say, (1) where any loss of life or personal 
in jury is caused to any person being carried in such ship •
(2) where any damage or loss is caused to any goods’ 
merchandise, or other things whatsoever, on board any 
such ship; (3) where any loss of life or personal in jury 
is by reason of the improper navigation of such ship as 
aforesaid caused to any person carried in any such ship 
or boat; (4) Where any loss or damage is by reason of 
the improper navigation of such ship as aforesaid 
caused to any other ship or boat, or to any goods 
merchandise, or other things whatsoever, on board any 
other ship or boat, be answerable in damages in respect 
of loss of life, or personal in jury either alone or 
together, with loss or damage to ships, boats, goods, 
merchandise, or other things, to an aggregate amount 
exceeding 151. for each ton of their ship’s tonnage, nor 
in respect of loss or damage to ships, goods, merchan- 

otlier thinffs, whether there be in addition loss 
ol life, or personal in jury or not, to an aggregate 
amount exceeding 8i. for each tonof the ship’s tonnage.

J u ly  3. The summons was adjourned in to  
oourt.

To save expense i t  was agreed th a t the  question 
whether the re g is tra r had r ig h t ly  d is tr ibu te d  the 
fun d  in  cou rt as between the cla im ants should be 
raised in  opposition to  the  summons w ith o u t 
m ore fo rm a l proceedings.

J . P . A s p in a l l  fo r  the  goods claim ants.— The 
report is  erroneous, and ought no t to  be confirmed. 
I t  is f irs t  subm itted th a t the goods claim ants 
are en title d  to  the whole 81. per ton. The words 
of the A c t  po in t to  th is  specific sum as being 
appropria ted to the goods claimants. A l l  the A c t 
does is to  l im it  a shipowner’s l ia b ility ,  and say 
w hat sha ll be the corpus against w h ich  claims 
shall ran k  ; and inasmuch as the goods cla im ants 
have a m aritim e  lien, and the life  cla im ants have 
not, there seems no reason w hy the r ig h ts  of the 
goods cla im ants should be in te rfe red  w ith  by the 
life  claim ants. In  the M erchant Shipp ing A c t 
1854, sect. 510, there is an express provis ion th a t 
the life  claims shall be a f irs t  charge upon the 
fund, and inasm uch as there is no such prov is ion 
in  the present A c t, i t  is subm itted  th a t the 
Leg is la tu re  in tended to  take away th a t r ig h t :

Leycester v. Logan, 26 L. J. 306, Ch.;
Nixon v. Roberts, 30 L. J. 844, Ch.; 1 J. & H. 739. 

A ssum ing the above contention to  be incorrect, 
i t  is  ̂ then subm itted  th a t the 151. per ton should 
be d iv ided ra teably among both sets of claimants, 
care being taken th a t the goods cla im ants do not 
get more than 81 per ton. The section makes no 
d is tin c tio n  between the tw o classes of claim ants, 
and therefore at least they should have equal 
r ig h ts , and the on ly  l im it  upon the goods owners 
is th a t they cannot get more than 81. per ton.

P yh e  fo r  the life  claim ants.— The object o f the 
A c t was_ to  favour life  claim ants. There is 
no th in g  in  the A c t lim it in g  the  life  claims to 71. 
a ton. A l l  the A c t says is th a t the shipowner 
sha ll no t be liab le  in  respect o f goods claims to 
an am ount exceeding 81. per ton. I t  does not say 
th a t goods cla im ants are to have 81. a to n :

uianoim  v. Barker, 13 L. T. Bep. N. S. 653: 1 Ch 
App. 223 ; 2 Mar. Law Cas. O. S. 298;

Burrell v. Simpson, 4 Ct. Seas. Cas. 4th series, 177.
A s p in a l l in  rep ly.

B utt, J .— This  ̂case raises a question of some 
n ice ty as to  the in te rp re ta tion  of the lim ita t io n  
of l ia b i l ity  clauses in  the M erchant Shipp ing 
A cts o f 1854 and 1862. The question arises in  
th is  w a y : On the 13th A p r i l the steamship^ 
V ic to r ia  stranded on the French coast, and 
several of her passengers and some o f her crew 
were lost, and her cargo was lost o r damaged. 
Proceedings were thereupon in s titu te d  in th is  
court, and u ltim a te ly  a decree fo r lim ita tio n  of 
l ia b i l ity  was granted. In  pursuance of tha t 
decree the sum of 78621. Os. lOd. was pa id in to  
court. A t  the reference the re g is tra r found tha t 
there was due in  respect of loss o f life  the sum 
of 89751.. and in  respect o f loss of goods the 
sum o f 76781. Is. 4cf., m ak ing in  a ll a sum nearlv 
double th a t paid in to  court. Now  81. a ton is 
insuffic ien t to pay the goods claims, and 71. a ton 
is insuffic ien t to  pay the loss of life  claims. In  
these circumstances what the re g is tra r has done 
is t h is : he has applied the  71. a ton as fa r  as i t  
goes to the loss of life  claims, bu t inasmuch as 
th a t sum is insuffic ient to  cover the whole of 
those claims, he has said they m ust come in  and 
ran k  w ith  the goods claims against the 81. per 
ton. That seems to  me to be a ra tiona l and 
equitable proceeding. I f  the cou rt has power to  
marshal these assets, then I  th in k  the reg is tra r 
has done r ig h t ; bu t the cargo owners say tha t 
tha t apportionm ent is wrong, and th a t the cou rt 
has no r ig h t  to  apply any pa rt o f the 81. per ton
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to  the  life  claims u n t i l  the  goods owners’ claims 
have been satisfied. In  o ther words, they c la im  
p r io r ity  to  the life  cla im ants upon th is  amount.

The question is, does the A c t of P arliam ent give 
them  any such r ig h t  P I t  seems to  me th a t such 
a construction is do ing violence to  the words of 
the A c t. The A c t confers no r ig h ts  on the 
•claimants e ither in  respect of loss of goods o r o f 
life . I t  s im p ly  says tha t, where cla im ants have 
certa in  r ig h ts  against the shipowner, the cou rt 
can l im it  the am ount they shall recover. W ha t 
is there in  the A c t w h ich  says th a t the life  
■claims are to  be cu t down to 71. per ton  P I  can 
see no th ing  which does so. M r. A sp ina ll says the 
concluding words o f the section do. They 
ce rta in ly  do no t say so expressly, and I  refuse to  
th in k  th a t they have the effect o f e n t it lin g  the 
goods owner to take the  whole 81. per ton. I  
therefore th in k  i t  would be do ing violence to  the 
language of the section to  ho ld in  a case lik e  the 
present, where the life  claims exceed 71. per ton, 
th a t they  are no t to ran k  against the 81. per ton. 
The sta tu te  does no t say th a t goods owners 
are to  recover the  whole o f the 81. per ton, 
b u t on ly tha t the am ount of th e ir  c la im  to  be 
allowed shall not exceed th a t sum. I  am 
unable to  accede to  the argum ent th a t goods 
owners are en titled  in  p r io r ity  to the  81. per ton. 
I  confirm  the report, and d ire c t the  costs of th is  
summons to be costs in  the  cause.

Solic ito rs fo r  the life  cla im ants, In g le d e w , In ce , 
and C o lt.

Solic ito rs fo r  the goods cla im ants, R o l l i t  and 
S ons.

T u e s d a y , J u ly  17, 1888.
(Before S ir J ames H annen  and B u tt , J., assisted 

by T r in ity  M asters.)
T he A g laia . (a )

S a lva g e  —  P ilo ta g e  —  F is h in g  sm ack— R ig h t  to  
re to a rd .

W here  a  sh ip , o therw ise  u n in ju re d ,  is  s h o rt o f  p r o 
v is io n s , a n d  some o f  h e r crew  a re  d isa b le d  by  
exposure to bad  w e a th e r, a n d  h e r m a s te r, be ing  
a n x io u s  to get to  the ne a res t p o r t ,  engages o u t o f  
p ilo ta g e  w a te rs  the  services o f  a  f is h e rm a n  to  
p i lo t  h im  to  the ne a res t p o r t,  the services o f  the  
f is h e rm a n  a re  to  be re w a rd e d  as sa lvage , a n d  no t 
as m ere  p ilo ta g e .

T his  was an appeal by  the p la in tiffs  in  a salvage 
action from  the decision of the judge o f the 
C ounty C ourt of N o rfo lk .

The action was in s titu te d  i n  re m  by  the owner, 
master, and crew of the fish ing  smack M iz p a h  
against the owners of the barque A g la ia ,  her 
•cargo and fre ig h t, to  recover salvage fo r  services 
rendered to her in  the  N o rth  Sea.

A t  the hearing of the  action before the  judge 
and assessors, the fo llow ing  facts were alleged by 
the p la in t if fs :— On the 20th M arch 1888 the 
M iz p a h , a dandy tra w le r o f 51 tons, manned by a 
crew o f five hands a ll to ld , was about fo r ty  m iles 
E .S.E. o f Low esto ft, when those on board o f her 
sighted the barque A g la ia  f ly in g  a U n ion  Jack in  
her mizzen rig g in g . The weather was ve ry  rough, 
and the w in d  about E .N .E . The master of the 
M iz p a h ,  hav ing  b rough t her w ith in  speaking

V ol. Y I . ,  N . S.

<«) Deported by J. P. A s pin all  and B utler  A spin all , Esqrs.,
Byrristery-at-Law.

distance o f the A g la ia ,  asked her m aster w hat he 
wanted ? The m aster of the  A g la ia  said he 
wanted a p ilo t to  take h im  to  the nearest po rt. The 
m aster of M iz p a h  rep lied  th a t he could take h im  to 
Y arm outh , to  w h ich  he assented. The m aster of 
the A g la ia  also asked the m aster o f the M iz p a h  to  
b r in g  some fish on board, as they were s tarv ing . 
The M iz p a h ’s boat was thereupon launched, and 
her m aster w ent on board the  A g la ia ,  ta k in g  
w ith  h im  some b iscu its  and about 1 cw t. o f fish. 
H e  was then in fo rm ed th a t the A g la ia  was on a 
voyage from  A u s tra lia  to  H a m b u rg ; th a t having 
m et w ith  adverse w inds when off T e rsch illing  
L ig h t, she had p u t back fo r the Downs ; and th a t 
she had ru n  short of provisions, each man hav ing  
on ly  had -¿lb. o f b iscu it per meal per day fo r  the  
last six weeks. I t  also appeared th a t nine ou t 
of a crew of nineteen were i ) l  from  fro s t bites and 
w ant o f provisions, and the rest were so weak 
th a t they could do l i t t le  o r no w ork. The A g la ia  
was also short o f o il. The master o f the M iz p a h  
remained on board the A g la ia  to  steer and he lp  
to  navigate her, and the  M iz p a h ,  hav ing  sailed 
ahead on a course fo r  Y a rm ou th , the  A g la ia  
fo llowed her, and a t about 11 p.m. came to  an 
anchor in  Y a rm o u th  Roads. The smack then  
prov ided the A g la ia  w ith  tw o  gallons o f o il, some 
coals, and beef.

A t  the close o f the p la in t if fs ’ case the learned 
C ounty judge dismissed the s u it on the  ground 
th a t the services were no t salvage.

F rom  th is  decision the  p la in t if f  appealed.

S ir  W a lte r  P h i l l im o re  fo r  the p la in tiffs  in  
support o f the appeal.— The facts of th is  case 
en title  the p la in tiffs  to  salvage. The A g la ia  
undoubtedly was in  distress when the smack fe ll 
in  w ith  her, and was, by the  p la in t if f ’s assistance, 
b ro ug h t in to  a place o f safety.

The Hedwig, 1 Spinks, 19;
The Rosehaugh, 1 Spinks, 267.

J .  P . A s p in a l l ,  fo r  the defendants, c o n tra .— The 
on ly  distress the A g la ia  was in  was shortness o f 
provisions, o f w h ich  there were enough fo r  two 
days. She was pe rfectly  seaworthy, and had a 
fa ir  w ind  fo r  the  Downs. The p la in tiffs  m erely 
supplied her w ith  local knowledge w h ich  her 
master d id  not possess :

Akerbloon v. Price, 44 L. T. Rep. N. S. 837; 4 Asp.
Mar. Law Cas. 441; 7 Q. B. Div. 129.

S ir J ames H annen .— W e are of opinion th a t 
the learned judge  of the  C ounty C ourt has no t 
g iven suffic ient w e igh t to  the evidence as to  the 
cond ition  o f th is  vessel a t the  tim e  when the 
services were rendered. U ndoubtedly, to  lay  the  
foundations to a c la im  fo r  salvage there m ust be 
distress on the p a rt of the salved vessel, and the 
danger w h ich  m ay be antic ipated as a possible 
consequence o f th a t distress m ust be an element 
in  considering the am ount o f award to  be given. 
I t  appears to  us th a t th is  vessel was in  distress. 
A  large num ber o f the  crew were su ffe ring  fro m  
fro s t bites, and were actua lly  i l l  from  th a t 
a ilm ent. The man a t the wheel was disabled in  
one o f his arms by fro s t b ite , and was ac tu a lly  
steering w ith  one hand. I t  is inconceivable th a t 
th a t would have been allowed i f  the crew had no t 
been reduced to  some s tra its  by th e ir  previous 
hardships, and i t  is beyond doubt tha t th e ir  
cond ition  was such th a t they were g lad to  have 

S such provisions as the smack could provide them
2 X
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w ith . I  th in k  tha t lays the foundation fo r a 
salvage cla im . I t  is said by the  defendants tha t 
the A f f la ia  was then bound fo r  the Downs, which 
she w ould in  a ll p ro ba b ility  have reached, and 
there got a ll she wanted. B u t we m ust not fo r- 
get the cond ition  o f those on board o f her. They 
d id  no t th in k  i t  a ll p la in  sailing. On fa ll in g  in  
w ith  the smack, they express a desire to be taken 
anywhere, to  the nearest po rt, wherever i t  m ig h t 
be, and th is  a t a tim e when they were out of 
pilotage waters. I t  has been said by M r. A sp ina ll 
th a t the resu lt shows th a t she could have 
navigated in to  Yarm outh. B u t i f  so, w hy d id  she, 
as she was not in pilotage waters, w ant pilotage 
assistance P I t  looks ve ry  m uch as though they 
were not so secure of th e ir  position as they m ig h t 
have been, and th a t they availed themselves of 
the op p o rtu n ity  w h ich  they saw o f saving them 
selves from  a position of d iff ic u lty  and danger.

Now, w ith  regard to the U n ion Jack, i t  is p la in  
th a t i t  was no t a signal fo r  a p ilo t. I t  was an 
ambiguous signal, meaning th a t assistance of 
some k in d  was wanted, and, I  th in k , we m ust 
look to the facts, as has been said by D r. 
Lush ing ton , to  see w hat an ambiguous signal 
means. W hat was i t  the A g la ia  was in  need of? 
l o  be relieved, as I  have already said, from  her 
position of d iff ic u lty  and danger, th a t she m ig h t 
no t become more disabled, and m ig h t not, before 
she reached the Downs in cu r greater distress. 
No doubt the chief advantage w hich she derived 
from  the assistance of the smack was the guidance 
in to  Y a rm o u th ; b u t i t  is not w o rth  w h ile  to 
discuss whether th is  comes more accurately 
under the descrip tion  of pilotage o r salvage. I t  
was pilotage, no t of a p ilo t, under extrao rd inary  
circumstances. I t  appears to me to  be pilotage 
o f th a t character w h ich en titles the p la in tiffs  to 
salvage, whatever you ca ll it .  The guidance o f a 
vessel under extrao rd inary  circumstances rises 
to the ran k  o f salvage, and I  am o f opin ion th a t 
those conditions existed here.

B utt, J. concurred.
A f te r  the  hearing in  the cou rt below the 

defendants had obtained leave to  examine th e ir  
witnesses before an A d m ira lty  examiner, so tha t, 
in  the  event o f the  D iv is iona l C ourt ove rru ling  
the decision, such evidence m ig h t be available, 
and the witnesses were examined acco rd ing ly ; but 
before such evidence was gone in to , i t  was agreed 
by the parties th a t the p la in tiffs  should have 
■M . and costs, in c lu d in g  the costs of the appeal.

S o lic ito rs  fo r  the p la in tiffs , In g le d e w , Tnce, and 
G o lt, agents fo r  C h a m b e r lin  and Leech, Great 
Yarm outh.

S o lic ito rs fo r  the defendants, D u b o is , R e id , and 
W ill ia m s ,  agents fo r  D iv e r  and P re s to n , Great 
Yarm outh.

[H . op L .

HOUSE OF LORDS.

J u ly  17, 19, a n d  23, 1888.
(Before the L o rd  C h a n c e l l o r  (H a lsbu ry), L o rd s  

F it z g e r a l d  and M a c n a g h t k n .)

M e r s e y  D ocks a n d  H a r b o u r  B o a r d  v .
H e n d e r s o n , (a )

ON APPEAL PROM THE COURT OP APPEAL IN  ENGLAND.

D o ck  tonnage ra te s  —  M e rsey  D o ck  A c ts  C o n so li
d a tio n  A c t 1858 (21 Sr 22 V ie t. c. icc ii.), s. 230.

The respondents w ere ow ners o f  a  l in e  o f  s team ships  
t r a d in g  f r o m  G lasgow  to B o m b a y , a n d  th e ir  
p ra c tic e  w a s  to  beg in  lo a d in g  a t  G la s g o w ; the  
s h ip  the n  s a ile d  to  L iv e rp o o l p a r t ly  la d e n , entered  
the a p p e lla n ts ' docks, a n d  the re  com p le ted  its  
lo a d in g , d is c h a rg in g  no  cargo  a t  L iv e rp o o l. I t  
the n  s a ile d  to B o m b a y , the re  d ischa rge d , a n d  
loaded  a  com plete c a rg o ; thence s a ile d  to L iv e r 
p o o l, en te red  the docks a n d  d isch a rg e d  ca rg o , 
a n d  th e n  proceeded w ith  the re m a in d e r  o f  the  
cargo, o r  i n  b a lla s t, to  G lasgow .

H e ld  ( re ve rs in g  the  ju d g m e n t o f  the c o u rt be lo iv), 
th a t u n d e r  sect. 230 o f  the M ersey  D ock  A c ts  
C o n s o lid a tio n  A c t  1858 (21 Sp 22 V ie t. c. c x i i . )  
the  a p p e lla n ts  .were e n tit le d  to  cha rge  o n  the o u t
w a rd , voyage dock tonnage  ra tes  as on  a  vessel 
t ra d in g  o u tw a rd s  to I n d ia ,  n o t o n ly  as o n  a  
vessel t ra d in g  in w a rd s  f r o m  G la sg o w ,’a n d  on  the  
r e tu rn  voyage ra tes  as o n  a  vessel t r a d in g  i n 
w a rd s  f r o m  In d ia .

T ins  was an appeal from  a judgm ent o f the C ourt 
of Appeal (Bowen and F ry , L .JJ ., L o rd  Esher,
M.Br. dissenting), who had affirmed, w ith  a va ria 
tion , the judgm ent o f Mathew, J. at the tr ia l,  in  
favour of the respondents, the p la in tiffs  below.

The ease is reported in  6 Asp. M ar. Law Cas 
156; 57 L . T. Rep. N . S. 173, and 19 Q. B. 
D iv . 123.

The question was w hat dock tonnage rates 
the appellants, the M ersey Docks and H a rbour 
Board, were en title d  to  charge the respondents, 
shipowners, in  respect of steamers s ta rtin g  from  
and p a rtly  loading at Glasgow and en tering  the 
docks at L ive rpoo l to  complete th e ir  load ing and 
to  take in  coal before s ta rtin g  on th e ir  voyage 
to Ind ia , and also w hat tonnage rates were to be 
paid on such vessels on the re tu rn  voyage when 
they called at L ive rpoo l to  discharge a po rtion  of 
th e ir  cargo before proceeding to  Glasgow.

B y the 230th section o f the Mersey Docks Con
solida tion A c t 1858 (21 &  22 V ie t. c. xc ii.) i t  is 
enacted tha t

A ll vessels entering into or leaving the docks shall 
bo liable according to the tonnage burden thereof to 
pay to the board the rates hereinafter called dock tonnage 
rates, mentioned in schedule B. to this Act annexed. 
according to the several and respective classes of voyages 
described in such schedule; that is to say, to or from 
the port of Liverpool from or to any ports or places in 
such schedule mentioned, and such rates shall be paid 
to the board by the masters or owners of such vessels 
and shall be charged as follows :—

Vessels trading inwards shall be liable to the rates 
payable in respect of the most distant of a ll the ports 
from which such vessel shall have traded to Liverpool 

Vessels arriving in ballast, but trading outwards, and 
also vessels bu ilt w ithin the port of Liverpool or trading 
outwards, shall be liable to the rates payable in respect 
of the most distant of all the ports to which they shall 
trade outwards ; and vessels bu ilt w ithin the said port

(a )  Reported by C. E. M ald en , Esq., Barrister-at-Law. '
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on first trading outwards shall be liable to one moiety 
only of such rates, but shall thereafter pay fu ll rates.

Vessels arriving in  ballast and departing in ballast 
from the said port shall be liable to one moiety only of 
the rates payable to the most distant of all the ports 
for which such vessels shall clear out or depart.

One arrival w ith one departure of a vessel shall be 
considered as one voyage, whether such vessel shall have 
traded both inwards and outwards or arrived or departed 
in  ballast, and without regard to any intermediate ports 
between which she may have traded whilst absent from 
Liverpool; but such vessel shall be liable to the rates 
payable in respect of the most distant of all the ports 
to which such vessel shall have traded. Vessels arriving 
in ballast and trading outwards, and vessels bu ilt in the 
port of Liverpool and trading outwards, and having 
paid the rates payable on such trading outwards, shall 
afterwards, on trading inwards, be liable tp the rates 
payable on vessels trading inwards.

The appellants contended th a t they were e n titled  
to  charge in  respect of the respondents’ vessels 
the  fo llow ing  dock tonnage rates :— (1) As upon 
a voyage from  Glasgow to L ive rpoo l, and from  
L ive rpoo l outwards, the ra te  payable in  respect 
o f the most d is tan t of the po rts  to  w h ich  the 
vessel traded outwards —  th a t is to  say, Is. 5d. 

er ton under sched. B, class 7; and (2) upon the 
omeward voyage from  the In d ia n  p o rt to L iv e r

pool and thence to  Glasgow, the ra te payable in  
respect of the  most d is tan t p o rt from  w h ich the 
vessel had traded to  L iverpoo l, th a t is to  say, a 
second rate of Is. 5d . per ton  under the same class 
o f  sched. B.

The respondents, on the other hand, contended 
th a t a t the  most the appellants were en titled  to  
charge— (1) in  respect of the voyage from  Glasgow 
to  L ive rpoo l and from  L ive rp oo l to  the In d ia n  
p o rt, the coastwise ra te  o f 4 \c l. per to n ; and (2) 
in  respect of the voyage from  the Ind ia n  po rt to 
L ive rpoo l and from  L ive rp oo l to  Glasgow, the 
fo re ign ra te o f Is. 5d. per ton. The respondents 
in  1886 b rough t th is  action against the appellants 
to  recover the sum of 24,3811., being the am ount 
w h ich  they alleged they had under protest over
pa id  the  la tte r and had been w ro n g fu lly  charged 
and received by the appellants. The case was tr ie d  
before Mathew, J. w ith o u t a ju ry , when the learned 
ju dg e  held th a t the dues w h ich the appellants 
were en titled  to  charge were the coastwise dues 
in  respect of the voyage fro m  L iverpoo l to 
Glasgow and back, and the fore ign dues in  respect 
o f the ou tw ard  voyage to  the fo re ign po rt and 
back, and th a t the excess pa id by the respondents 
should be re turned to  them  by the appellants.

The appellants appealed to the C ourt o f Appeal, 
when Bowen and F ry , L .JJ . (the M aster of the 
B o lls  dissenting) ordered th a t the judgm ent 
should be varied by declaring th a t the appellants 
were en titled  to  charge in  respect of every ship 
o f the respondents a rr iv in g  at L ive rpoo l from  
Glasgow and sa iling  fo r In d ia  the dock tonnage 
rates as on a ship tra d in g  inwards from  Glasgow, 
and in  respect of every ship of the respondents 
a rr iv in g  a t L ive rpoo l from  In d ia  and sa iling  fo r 
Glasgow the dock tonnage rates as on a ship 
tra d in g  inwards from  Ind ia .

S ir  H .  Jam es , Q.C., F in la y ,  Q.C., F re n ch , Q.C., 
and S q u a re y  appeared fo r the  appellants.

The A tto rn e y -G e n e ra l (S ir  B . Webster, Q.C.), 
C ohen, Q.C., and J . W a lto n  fo r  the respondents.

The arguments, w h ich tu rned  en tire ly  upon the 
w o rd ing  of the sections o f the A c t, appear su f
fic ie n tly  from  the judgm ents of th e ir  Lordships.

A t  the  conclusion o f the  argum ents th e ir  
Lordsh ips took tim e  to  consider th e ir  judgm ent.

J u ly  23.— T h e ir Lordsh ips gave ju dg m en t as 
fo llows :—

The L ord  C h a n c e l l o r  (H a lsbu ry).— M y Lo rds : 
The decision o f the question before you r L o rd - 
ships is im p ortan t, not on ly to  the dock company 
and the shipowner, bu t to the trade o f L iverpoo l.
I  do no t th in k  anyone can reasonably com
p la in  th a t a question so im p o rtan t has been 
raised, since three d iffe re n t views have been 
enterta ined by the fo u r judges before whom the 
question has come. I t  ce rta in ly  was most reason
able in  Messrs. Henderson to  show i f  they could 
th a t charges were being imposed upon them  
greater than the law  allowed. I t  was equa lly 
reasonable in  the dock company to  show i f  they 
could th a t they were ac ting  s tr ic t ly  w ith in  then- 
r ig h ts . I  th in k  there is no th ing in  the  conduct 
of e ithe r of the parties to  th is  lit ig a t io n  w h ich  
calls fo r  o r jus tifies  com pla in t. The question 
tu rns  on the tru e  construction  of the 230th section 
o f the A c t of 21 &  22 V ie t. c. xc ii. The respon
dents, who own vessels w h ich  s ta rt fro m  Glasgow, 
send th e ir  vessels to L ive rpoo l to  take in  goods 
in  add ition  to  w hat they have already loaded in  
Glasgow, and fo r  the  purpose of th is  load ing in  
L ive rpoo l they enter the appellants’ docks, b u t 
unload no pa rt o f the cargo. The f irs t  ques
t io n  w h ich arises is, w hether a vessel a r r iv in g  in  
L ive rp oo l under such circumstances is a vessel 
tra d in g  inwards. I  confess, even w ith o u t the 
assistance to be derived fro m  a class of statutes 
w h ich  I  w i l l  m ention presently, I  should no t be 
able to place upon the words the sense w h ich  the 
m a jo r ity  of the C ourt of .Appeal have attached to  
them. I t  ce rta in ly  is no t a sa tis fac to ry  mode o f 
a r r iv in g  at the m eaning o f a compound phrase to 
sever i t  in to  its  several parts, and to  construe i t  
by the separate m eaning o f each of such pa rts  
when severed. M any examples w i l l  occur to  the  
m ind  where such a process w ou ld  lead to 
ab su rd ity  ; bu t in  tru th , when one considers 
w hat is the m a tte r w ith  w h ich  the  sta tu te  under 
construction  is conversant, the phrase is, as i t  
appears to  me, free from  a ll doubt. The s ta tu te  
is im posing rates fo r  the use of the docks, and 
is undoubted ly dealing w ith  the  export and 
im p o rt o f goods. Now, in  th is , as in  most 
countries, export and im p o rt are regulated by 
law  in  th e ir  mode of adm in is tra tion . N o  vessel 
can b r in g  cargo to  th is  coun try  o r take i t  away, 
o r even ca rry  i t  by sea from  one p o rt in  th is  
cou n try  to  another, w ith o u t being subm itted  to  a 
whole system of supervision w h ich  has been 
imposed by law. The statutes w h ich  created the 
m achinery and regulated the trade and commerce 
of th is  country in  respect o f export and im p o rt 
are those from  w h ich the Leg is la tu re  would 
na tu ra lly  adopt the phraseology when im posing 
dock rates in  respect of trade  conducted by 
vessels b r in g in g  goods to  a po rt o r tak in g  goods 
away. I  quote, fo r  convenience, the  Customs 
Consolidation S ta tu te  o f 1876 (39 &  40 V ie t, 
c. 36), bu t the nom enclature upon which I  re ly  is 
to  be found in  Customs statutes long before 1858 
(21 V ie t, c, 12.)

Upon a review  o f the statutes, o f w h ich  the 
A c t  of 1876 is a consolidation, i t  is apparent 
th a t a ll sea tra ffic  is exhaustively d iv ide d  
in to  im p ort, export, and coasting trade, and
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the  phraseology o f the D ock A c t becomes 
pe rfe c tly  in te llig ib le . I  w i l l  take on ly  one 
section, though many m ig h t be quoted. T ha t 
section is se jt. 101 of the A c t  o f 1876, and is as 
fo llow s : The master o f every sh ip  in  w h ich  any 
goods are to  be exported from  the U n ited  
A m gdom  to ports beyond the seas (or his agent) 
shall, before any goods be taken on board (except 
as is hereafter provided) de live r to  the collector 
a certifica te  from  the proper officer of the due 
clearance inw ards o r coastwise o f such ship of 
her last voyage,”  con ta in ing  certa in particu lars. 
I t  then provides th a t i f  the vessel shall have 
commenced her lad ing  a t some o ther p o rt the 
m aster m ust de live r to the proper officer the 
clearance, and enacts a pena lty o f 100Z. upon any 
m aster who shall take on board any goods unless 
the vessel shall have f irs t entered outwards, 
th e n  there is an exception in  favou r o f ships 
w ith  w hat is called a “  a s tiffe n ing  order,”  w h ich 
appears to  be an o rder p e rm ittin g  a vessel to  take 
on board heavy goods to  steady the ship in  lieu 
ot ballast, which, when necessary, appears to be 
g iven w ith o u t a regu lar e n try  outwards. Then 
there  is a perm ission to a llow  a vessel to  be 

entered outwards ”  before the whole o f the 
goods im ported  in  such sh ip  shall have been 
discharged there from , the complete separation 
o t such goods from  the in w a rd  cargo being 
effected to  the satisfaction of the proper officer. 
H ere  we have inw ard  clearance, inw ard  cargo, 
and by the l ig h t  of such a system, as w e ll as by 
the  use of the p a rtic u la r words, I  cannot doubt 
th a t “ tra d in g  in w a rd s ”  does no t mean “ a 
tra d in g  vessel go ing in to  a p o rt,”  b u t means 
th a t no t on ly  the vessel is to  be go ing in, b u t the 
tra d in g  and no t the vessel is to  be inw ards a 
tra d in g  inw ards by way o f im p o rt as con tra
d is tingu ished fro m  tra d in g  outwards by  way of 
export. W ith o u t, therefore, the a id  o f the 
10th section o f 51 Geo. 3, c. 143, I  come to  the 
conclusion th a t these vessels, under the c ircum 
stances stated, are not tra d in g  inwards I t  w il l 
be observed th a t in  the section I  have already 
quoted the vessel is described as entering  
outwards, which has already p a rtly  laden at 
another po rt, and, as the M aster of the Rolls 
po in ts  out, these vessels, in  accordance w ith  
the  system described, enter outwards a t Glas- 
gow fo r In d ia  v ia  L iverpoo l, and w ou ld  not 
be pe rm itte d  to load on board a single bale of 
goods, unless they produced th a t ou tw ard 
clearance from  Glasgow.

H a v in g  a rrived  a t the conclusion th a t these 
vessels are no t tra d in g  inwards a t L iv e r
pool, the next question arises w hether they 
are vessels in  ballast, and I  th in k  the y  are 
not. The sta tu te  says no th in g  about cargo 
used as ballast, o r about vessels so laden as 
to  be s t if f  enough to be moved as i f  they were 
vessels in  ballast. The words are pe rfe c tly  
in te llig ib le  used in  th e ir  n a tu ra l and proper 
sense, and therefore I  cannot g ive them  an 
a r t if ic ia l and non-natura l sense in  o rder to  effect 
w ha t !  m ay consider a more ju s t ru le  than the 
sta tu te  has enacted. I t  is  adm itted  by the 
respondents th a t i f  these vessels are not in  
ballast, and are no t tra d in g  inwards, there is, 
according to  th e ir  construction o f the sta tute, no 
p iov is ion  made fo r them at a ll— a su ffic ien tly  
s ta r t lin g  supposition in  respect o f a practice th a t I 
the  evidence in  th is  case proves to  exist, and I

[H . of L.

which the Customs statute I  have quoted shows, 
to  have been known to the Leg is la ture . B u t the 
oth and 7th sections o f 51 Geo. 3, c. 143 impose- 
duties on a ll vessels com ing in to  o r go ing out of 
the  docks, and the argum ent to  show th a t the  
Leg is la tu re  om itted  to  consider the p a rtic u la r 
case in  question on ly arises when provisions 
against a vessel being called upon to  pay both fo r  
go ing in  and com ing out in  the prosecution o f the 
same voyage are being considered. I  agree w ith  
f r y  and Bowen, L .JJ ., though I  th in k  the a rg u 
m ent leads to  a d iffe ren t resu lt from  tha t a t w h ich  
the Lords Justices arrived, th a t “  no casus om issus  
can be adm itted  where the section declares th a t 
a ll vessels”  en te ring  o r leaving the docks are 

I  have suggested the last word instead 
ot those actua lly  used since the sense requires it,, 
and I  th in k  tha t is w hat th e ir  Lordsh ips meant.
I  believe th a t no case can be found to  authorise 
the construction  o f the m a jo rity  of the C ourt o f 
Appeal a lte rin g  a word so as to produce a casus 
om issus. The sta tu te  is adm itted ]} enum erating 
the  classes of vessels w h ich  are to  pay various 
rates according to  circumstances enumerated in  
the statute, and i t  is p a rt of the argum ent th a t 
th is  is being done so as to  arrange fo r  the class 
ot rates which are to  be applied to a ll vessels 
com ing in  o r go ing ou t o f the docks. Vessels 
tra d in g  inw ards are to  pay one ra te ; vessels 
tra d in g  outwards wh ich have arrived in  ba llast—  
and now I  quote the exact words of the sta tute—  

Vessels a r r iv in g  in  ballast, bu t tra d in g  ou t
wards, _ and also vessels b u ilt  w ith in  the 
Po r t . V  L ive rpoo l o r tra d in g  outwards, shall 
be liable to  the rates payable in  respect o f 
the  m ost d is tan t o f a ll the ports  to  which, 
they sha ll trade outwards, and vessels b u ilt  
w ith in  the said p o rt on f irs t  tra d in g  outwards 
shall be liable to one m oiety on ly  of such rates, 
bu t sha ll the reafter pay fu l l  ra tes ; vessels a rr iv in g - 
in  ba llast a t and departing  in  ballast from  the  
said p o rt sha ll be liab le  to  one m oiety on ly o f the 
rates payable to the most d is tan t of a ll the ports 
fo r  which such vessels sha ll clear.”  A cco rd in g  
to  the n a tu ra l m eaning o f the language, th e  
sta tute enumerates vessels a rr iv in g  in  ballast bu t 
tra d in g  outwards, vessels b u ilt  in  L iverpool 
(wh ich therefore m ust and can on ly trade o u t
wards on th e ir  f irs t  voyage), vessels tra d in g  
outwards w ith o u t specify ing how they got to  
L iverpoo l, and w ith in  th a t class would come the 
vessels in  question unless the judgm en t of the  
O ourt o f Appeal is r ig h t ;  but th a t judgm ent 
tu rns  “  o r ’ in to  “  and,”  and absorbs the classes 
in to  one. In  the f irs t  place, I  know  no a u th o r ity  
fo r such a proceeding unless the context makes 
the necessary m eaning o f “ o r ”  “ and,”  as in  
some instances i t  does ; bu t I  believe i t  is w h o lly  
unexampled so to  read i t  when doing so w i l l  
upon one construction en tire ly  a lte r the m eaning 
o f the sentence unless some o ther p a rt o f the same 
sta tu te  or the clear in te n tio n  of i t  requires tha t 
*9 r,,° done, as in  the case of F o w le r  v. P a d g e tt  
(7 1. Kep. 509), where the A c t o f James 1, 
c. 15, made i t  an act o f bankrup tcy  fo r  a trade r 
to  leave his dwelling-house to  the in te n t o r 
whereby his cred itors m ig h t be defeated o r 
delaved. These words i f  construed lite ra lly  
w ould have made every trade r com m it an act o f 
bankrup tcy  i f  he casually le ft  his dwelling-house 
and some c red ito r called fo r  payment d u rin g  his 
absence. I t  m ay indeed be doubted whether some
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of the  cases o f tu rn in g  “  o r ”  in to  “  and ”  and 
v ice  ve rsa  have no t gone to  the extreme l im it  of 
in te rp re ta tio n , bu t 1 th in k  none o f them w ould 
cover th is  case. Here no t on ly  is “  o r ”  changed 
in to  “  and,”  bu t the whole sentence is p ra c tica lly  
s tru ck  out, since the construction  insisted on 
reads i t  thus (leaving ou t the words a lto ge th e r): 
“  Vessels arr iv in g  in  ballast, bu t tra d in g  outwards, 
and also vessels b u ilt  w ith in  the p o rt o f L iv e r 
pool, sha ll be liab le  to  the rates payable in  respect 
of the m ost d is ta n t o f a ll the ports to  which they 
shall trade outwards.”  I t  may be said th a t the 
words “  b u t tra d in g  outwards,”  as above given, are 
unnecessary a lso ; b u t though I  w i l l  not say th a t 
in  ve ry  s tr ic t construction the y  would not be 
im plied, ye t they form  a na tu ra l antithesis to 
vessels a rr iv in g  in  ba llast and departing  in  
ballast. I f ,  however, I  am r ig h t  in  saying th a t 
these vessels are tra d in g  inw ards o r in  ballast, 
then the change of “  or ”  in to  “  and,”  o r the 
s tr ik in g  out of the whole sentence, ac tua lly  p ro 
duces a casus om issus  w h ich  seems to  me, as i t  d id  
to  the tw o Lords Justices, e n tire ly  inadmissible. 
W ith  respect to the u n ity  o f the voyage, and the 
judgm en t o f Mathew, J., I  on ly  w ish to say th a t in  
no proper technical sense are the  goods fro m  
Glasgow to  L ive rpoo l carried  coastwise, and th a t 
they m ig h t have been so carried is no th in g  to  the 
purpose, nor i f  they had been w ould  i t  have 
affected the question since the voyage o f the 
vessel would have been w hat the M aster of the 
R olls has decribed. F o r these reasons I  am of 
op in ion th a t the appellants have charged no more 
than they were e n title d  to  charge, and I  move 
your Lordships th a t the order appealed from  be 
reversed, and th a t the respondents do pay to  the 
appellants the costs both here and in  the courts 
below.

L o rd  F itzgerald . —  M y  Lo rds : The p la in 
t if fs  in  the action are the representatives o f 
an extensive steamship company, proprie tors 
of a line  of steamers com m only known as 
“  The A nchor L ine .”  The defendants (appellants) 
are a body of trustees co n tro llin g  under s ta tu t
able powers in  one pub lic  tru s t the  p o rt of 
L ive rpoo l and the Mersey Docks. The question 
relates to  the dock tonnage rates pa id  under 
exceptional circumstances possibly no t ac tua lly  
contemplated in  1858, when the Mersey Docks 
A c t (Consolidation) was passed (21 &  22 V ie t, 
c. xcii.) The p la in tiffs  c la im  a re tu rn  of alleged 
overpayments. There is no fact in  dispute. The 
question is one of law  a ris ing  w h o lly  on the 
proper construction  of sect. 230 o f th a t A c t, b u t ’ 
on th a t question you r Lordsh ips may derive some 
assistance by reference to  the  language o f some 
sections in  the repealed A c t of 1811. The code, 
portions o f which have been amended and con
solidated in  the A c t o f 1858, extends over a 
period o f 179 years, commencing so fa r  back as 
1709. The undisputed circumstances m ay be 
taken from  the appellants’ case: “  The defen
dants’ steamers commence load ing goods at 
Glasgow, where they take in  a po rtion  on ly  of 
th e ir  cargo, the am ount so loaded a t Glasgow 
va ry in g  from  tim e to  tim e  according to  c ircum 
stances ; never being a fu l l  cargo, bu t o rd in a rily  
suffic ient to enable them  to proceed to  L ive rpoo l 
w ith o u t o ther ballast. A l l  the goods so loaded 
at Glasgow are shipped under a b ill o f lad ing  in  
w h ich  the vessel is stated to  be ‘ ly in g  in  the 
p o rt o f Glasgow and bound fo r Bombay via,

L iverpoo l,’ and the ship is cleared from  Glasgow 
“  fo r Bombay v ia  L ive rpoo l.’ The said goods so 
loaded at Glasgow are intended to be and are 
in  fac t carried to and discharged a t Bombay, and 
are no t taken out o f the said ship a fte r leaving 
Glasgow u n t il her a rr iv a l a t Bombay. Upon 
leaving Glasgow the said steamer proceeds to 
the po rt o f L iverpoo l, where she enters one of 
the appellants’ docks. The steamer is no t 
cleared o r entered a t the Custom House at L iv e r
pool as a vessel tra d in g  inwards. She does not 
discharge at L ive rpoo l any o f the cargo taken on 
board at Glasgow, nor do the appellants receive 
rates of any k in d  in  respect o f th a t cargo. In  
one o f the appellants’ docks the steamer loads 
fo r  Bombay such cargo as may be ready fo r her, 
and then leaves the dock, clears a t the Customs 
House as a vessel tra d in g  outwards and departs 
from  L ive rpoo l to Bombay. A t  Bombay she dis
charges the whole o f the goods so carried from  
Glasgow and L ive rpoo l respectively, and then 
loads homeward cargo.”  I t  is, however, to  be 
borne in  m ind th a t as the p la in t if fs ’ vessel would 
be under no ob liga tion  to  re tu rn  to  L iverpool, and 
frequ en tly  b rings her re tu rn  cargo to some other 
p o rt and does not come to L iverpool, she m ig h t 
thus evade the L ive rp oo l Dock tonnage rates 
a ltoge ther i f  she d id  no t pay a t L ive rpoo l on 
the outw ard voyage. The term s of the 230th 
section of the sta tute of 1858, and the questions 
fo r  the decision o f you r Lordsh ips which arise 
on it ,  have been stated by the L o rd  Chancellor. 
The 11th pa rt of the s ta tu te  applies in  the f irs t 
instance to  “  dock tonnage rates,”  commencing 
in  sect. 230, the ra t in g  clause, and declares 
th a t “  A l l  vessels en te ring  i i ito  o r leaving the 
docks sha ll be liab le  to  pay dock tonnage rates ; ”  
th a t is to  say, “  to  o r from  the p o rt o f L iverpool, 
from  or to  any ports  o r places m entioned in  the 
schedule, and such rates shall be paid, &c.”  The 
schedule is re ferred to  on ly fo r  the purpose of 
fix in g  the scale. The ob liga tion  is imposed in  
language as clear as could be used for the pu r
pose. There can be no doubt th a t the p la in tiffs ’ 
vessel comes w ith in  the charge as a vessel enter
in g  in to  the docks, unless there is to  be found in  
the sta tu te  some provis ion w h ich makes he r 
liable to the 4 %d. rate as a vessel tra d in g  inwards- 
to  L iverpoo l, o r unless the sta tu te  has om itted  
to  prov ide fo r the exceptional circumstances. 
Sect. 230 then declares th a t “  such rates shall be 
pa id  by  the masters o r owners, and shall be 
charged as fo llows : I t  deals w ith , “  F irst,, 
vessels tra d in g  inw ards.”  The respondents (p la in 
t if fs )  contended th a t th e ir  ship, wh ich had le ft 
Glasgow w ith  pa rt of her cargo, and cleared from  
Glasgow fo r Bombay, v ia  L iverpool, became on he r 
a rr iv a l at L ive rpoo l a vessel “  tra d in g  inw ards,”  
a lthough she carried no cargo fo r L ive rpoo l— dis
charged no goods there— made no e n try  “  in 
wards ”  as of a ship tra d in g  inwards, and called 
at the po rt of L iverpoo l solely fo r  the purpose o f 
ta k in g  in  cargo already provided fo r her to  be 
carried to  Bombay, the p o rt of her fina l destina
tion . I  am of op in ion th a t the appellants’ vessel 
was no t under the circumstances stated a vessel 
“  tra d in g  inwards ”  w ith in  the m eaning o f the 
statute.

We have received in  the course o f the a rgu
m ent abundant assistance from  reference to 
o ther sections o f the p a rtic u la r s ta tu te, and also 
in  the Customs A c t. I  may supply an add itiona l
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example. In  the Mersey A c t, s. 166, provis ion 
is made fo r  “  land ing  and depositing the inw ard 
cargo, and several other sections have been re 
ferred to  w h ich clearly to  m y m ind show w hat is 
meant by “  tra d in g  inwards,”  and indica te th a t 
the appellants’ ship d id  no t come w ith in  th a t 
description. Mathew, J., dealing w ith  the con
ten tion  o f the appellants th a t the p la in tiffs ’ vessel 
a rr iv in g  a t L ive rpoo l w ith  pa rt of her cargo fo r 
Bombay on board ought no t to be considered to 
be a vessel “  tra d in g  inw ards,”  says, “  The posi
tion  seems to  me a ltogether untenable,”  and d is
poses of the case on the basis th a t she was a 
vessel tra d in g  inwards. F ry , L .J . in  dealing 
w ith  the same question puts i t  thus : “  The words 
‘ tra d in g  in w a rd s ’ would, we th in k , most n a tu r 
a lly  and therefore p r im a r ily  apply to  the case of 
a vessel en tering  the docks fo r  the purpose of 
d ischarg ing her cargo ; b u t we th in k  th a t the words 
m ay w ith o u t violence describe also any vessel 
laden w ith  goods in  the course of trade en te ring  
the docks fo r the purposes of her trade, whether 
load ing o r unloading, and thus include one of the 
p la in t if fs ’ vessels a rr iv in g  from  Glasgow ; fo r  she 
is a vessel on a tra d in g  voyage ; she is a trader, 
and she enters inwards.”  1 am unable to  fo llow  
M athew, J., and w h ils t I  accept the in te rpre ta - 
ta tio n  which the L o rd  Justice describes as “  most 
n a tu ra lly , and therefore p r im a rily  ”  to  be adopted, 
I  cannot accept the in te rp re ta tion  w h ich he says 
m ay be “  applied w ith ou t violence,”  as descrip tive 
o f the p la in tiffs ’ vessel. I f  not “ v io len t,”  i t  
w ou ld  seem to  be forced and con tra ry  to  the 
o rd in a ry  gram m atica l and statutab le in te rp re 
ta tio n  o f “  tra d in g  inwards.”  Sect. 230 next 
deals w ith  vessels “  tra d in g  outwards ”  thus : 
F irs t,  “ vessels a rr iv in g  in  ballast, bu t tra d in g  
outwards.”  I t  was contended fo r the appellants, 
b u t ra the r feebly, th a t the respondents’ ship was 
a ship th a t a rrived  in  ballast. None of the judges 
gave any countenance to  th is  suggestion ; and i t  
seems to  me tha t, according to the o rd ina ry  s ig
n ifica tion  of the words, she could no t be deemed 
to  be a vessel a rr iv in g  a t the po rt of L ive rpoo l in  
ballast. Secondly, “  also vessels b u ilt  w ith in  the 
p o rt of L iverpoo l.”  The respondents’ vessel was 
no t such. T h ird ly , “ o r tra d in g  outwards.”  She 
was a vessel tra d in g  outwards, but the respondents 
contend th a t “  or ”  m ust be read “  and,”  and the 
prov is ion w ould ru n  th u s : “ and also vessels b u ilt  
w ith in  the po rt of L iverpool, and tra d in g  o u t
wards,”  so tha t the respondents’ vessel would not 
come w ith in  th is  po rtion  of the cha rg ing  de fin i
t io n  of the section. B u t the word is “  o r,”  and 
has a sensible m eaning in  its  position, and why 
should we take the great lib e rty  of b lo tt in g  i t  out 
and sub s titu tin g  another word, the resu lt of 
w h ich  m ig h t be to  create a casus om issus ? 
W e ought not to create a casus om issus  by in te r-

Çre ta tion , save in  some case of strong necessity.
'he appellants contended th a t i t  was necessary to 

take th is  s trong  step in order to  prevent a con
trad ic tion  w ith  a s im ila r passage to  be found sub
sequently in  the same section, where the word 
used is “  and, ’ bu t I  have been unable to  discover 
the con trad ic tion  o r the repugnancy. The passage 
alluded to is at the conclusion o f the  section, 
th u s : “ Vessels a rr iv in g  in  ballast and tra d in g  
outwards, and vessels bu ild ing  in  the p o rt of 
L ive rpoo l and tra d in g  outwards, and hav ing  pa id 
the rates payable on such trad ing  outwards, shall 
a fterw ards on tra d in g  inwards, bo liable to  the

[H .  op L .

rates payable on vessels tra d in g  inw ards.”  B u t, 
in  th is  passage, the words “  and tra d in g  ou t
wards”  are essential to provide fo r  the event
u a lity  and give i t  proper effect, and are not in  the 
least in  con trad ic tion  w ith  the words “  o r tra d in g  
outwards,”  o r the provis ion in  the ea rlie r p a rt of 
the section.

I  he appellants’ vessel then no t having been 
a vessel “ tra d in g  inwards,”  nor “ a rr iv in g  in  
ba llast,”  no r b u ilt  in  L iverpoo l, we should 
probably have been obliged to  consider i t  a 
casus om issus, as to  which F ry , L .J . properly  
says : “ N o casus om issus  can be adm itted ,”  or I  
should ra the r observe ought to  be created. We 
find  other words which, w ith o u t any stra in , are 
applicable, and m ay have been in troduced as an 
amendment to meet an exceptional case. I f  i t  
was a casus om issus, i t  would seem to fo llow  tha t, 
on the ou tw ard voyage from  Glasgow to  Bombay! 
v ia  L iverpoo l, the respondents’ vessel would not 
be w ith in  the charge fo r any dock tonnage rates 
a t L iverpoo l, a lthough she entered the docks and 
used them  w h ils t tak in g  on board a substantia l 
po rtion  o f her cargo fo r  her ou tw ard  voyage. The 
words in  the ea rlie r p a rt of the section, “  or 
tra d in g  outwards,”  seem to me to  meet the case 
th a t has arisen, and to be applicable. The 
respondents’ vessel en tering  the docks, and 
tra d in g  outwards, was as such liab le  on th a t ou t
w ard  voyage to the ou tw ard  dock rates charged 
on her. The 230th section declares th a t “  one 
a rr iv a l w ith  one departure shall be considered as 
one voyage.”  The p la in tiffs ’ vessel was a vessel 
a rr iv in g  a t L iverpool, though not in  ballast, nor 
tra d in g  inwards, and she departed thence to  
Bombay. I  hat a rr iv a l and departure constitu ted 
one voyage, in  respect of which she became liable 
to  dock tonnage rates. She took on board at 
Bombay a fresh cargo, and le ft bound fo r  L iv e r
pool and Glasgow. She a rrived  a t L iverpool, 
discharged pa rt o f her cargo, and departed from  
L iverpoo l fo r Glasgow. T ha t a rr iv a l and de
pa rtu re  constitu ted a second voyage in  respect of 
w h ich the respondents’ became equally liab le  to 
dock tonnage rates. The A tto rn e y  - General 
stated th a t the real contest was a fig h t against 
w hat he called the double payment. I  am of 
op in ion th a t th is  rea l question should be ru led  
against the respondents, and th e ir  action d is
missed.

L o rd  M acnaghten .— M y  Lords : I f  I  were com
pelled to determ ine th is  case solely on considera
tion  of the argum ents presented to  and accepted 
by the learned judges of the C ourt o f Appeal, I  
should s t i l l  have some d iff ic u lty  in  agreeing w ith  
th e ir  decision. I  cannot see any reason fo r  sub
s t itu t in g  the word “  and ”  fo r  “  or ”  in  the 2nd 
sub-section of sect. 230 o f the  A c t o f 1858. A n d  
I  am ra the r disposed to  th in k  th a t, according 
to  the tru e  construction o f the A c t, a vessel is 
not w ith in  the descrip tion of vessels “  tra d in g  
inwards ”  o r “  tra d in g  to L ive rpoo l,”  unless she 
comes to L ive rpoo l w ith  cargo fo r  the purpose 
of dealing w ith  i t  there in  the way o f trade. B u t 
th is  question is one I  th in k  o f some d iff ic u lty , and 
i t  may not be un im portan t to  observe th a t the 
A c t w h ich o r ig in a lly  imposed tonnage dues at 
L ive rpoo l (8 Anne, c. 12, s. 3) uses the expression 
“  H a v ing  o r com ing in to  o r ou t o f the  said po rt 
w ith  any goods o r merchandise,”  and i t  imposed 
the dues on vessels “ so t ra d in g ”  to  and from  the 
said port. N o r can I  accept the proposition
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advanced by the learned counsel fo r  the appel
lants, th a t a vessel com ing to  L ive rpoo l w ith  
no th ing  bu t cargo destined fo r  some other po rt 
is to be deemed a vessel “  a rr iv in g  in  ba llast.”  
I t  seems to me, however, th a t these questions one 
and a ll are ra the r beside the po in t. I t  cannot 
indeed be denied a fte r the  course which th is  
action has taken th a t there is some apparent 
d iff ic u lty  in  sect. 230. B u t the solution of the 
d iff ic u lty , i f  d iff ic u lty  there be, is, I  th in k , to  be 
found in  sub-sect. 4, no t in  sub-sects. 1 and 2. 
A p a rt from  the rules contained in  its  sub-sections, 
sect. 230 is pe rfectly  clear. A l l  vessels entering 
in to  the docks and a ll vessels leaving the docks 
are made liab le  according to  th e ir  tonnage to 
pay dock tonnage rates. The rates are specified 
in  a schedule w h ich classifies a ll possible voyages. 
The rates vary  w ith  the class of the voyage in  
w h ich  the vessel is engaged, and they are to  be 
pa id to  the dock board hy the m aster or owner 
of the vessel liable. N o th in g  more, i t  w i l l  be 
observed, could be requ ired to complete the im 
position o f these rates. B u t the section goes on 
to  say th a t such rates “  shall be charged as 
fo llow s,”  and then fo llow  fo u r sub-sections or 
rules. These ru les impose no fu r th e r  duties. 
They m ere ly expla in and l im it  charges already 
imposed. Rule 1 provides th a t “  vessels tra d in g  
inw ards ”  (whatever th a t expression means; 
“  shall be liable to the rates payable in  respect of 
the most d is tan t of a ll the ports from  which such 
vessels shall have traded to  L iverpoo l.”  That is 
the whole of ru le  1. Y o u r Lordsh ips w i l l  observe 
th a t so fa r  there is no th ing  whatever to  exempt 
a vessel tra d in g  inwards, which pays according 
to  th is  ru le , from  the l ia b il ity  imposed by the 
ea rlie r pa rt o f the section on vessels “  leaving the 
docks.”  A  vessel paying on entering  the docks 
would, i f  there were no th ing  more, have to pay 
again on leaving. Ru le 2 applies the same 
method o f reckoning voyages (1) to  the case of 
“  vessels a rr iv in g  inba llas t bu t trad ing  outwards
(2) to  the case of “  vessels b u ilt  w ith in  the po rt 
of L iv e rp o o l”  ( in  w h ich tw o cases there is no 
“  tra d in g  inwards ”  a t a l l ) ; and (3) as a general 
provis ion to the case of a ll vessels “  tra d in g  
outwards.”  Aga in , i t  w il l be observed th a t there 
is no th ing  in  ru le  2 to exempt a vessel which 
pays according to  th a t ru le  from  the lia b ility  
imposed by the ea rlie r pa rt of the section on a il 
vessels “  en tering  in to  the docks.”  I t  was argued 
th a t the word “  o r ”  in  ru le  2 m ust be read “  and.”  
The C ourt of Appeal so held. One is tem pted 
to  ask, w hy ? The change is not required by any 
ru le  of gram m ar, or by the sense of the p a rtic u 
la r  passage, or, w ith  a il deference to the C ourt of 
Appeal, by “  the general d r i f t  ”  of the section, or 
“ the general scheme of the enactm ent”  on 
w h ich two of the learned judges re ly . The most 
s ingu la r th in g  about th is  controversy is tha t the 
proposed change w ould not make the very 
s lightest difference in  the  effect of the section. 
S till,  I  can ha rd ly  doubt th a t the words “ or 
trad ing  outwards ”  m ust have been introduced 
purposely. They do not occur in  the A c t of 
1811, in  sect. 6, w h ich corresponds w ith  the firs t 
three rules of sect. 230. I t  is obvious th a t one 
and the same method of reckoning ought to  be 
applied to a ll voyages inwards o r outwards. I f  
the m ost d is tan t po in t is taken as the term inus 
in  the one case i t  ough t also to be taken as the 
te rm inus  in  the other. P robably the  fram ers o f

the Consolidation A c t were s tru ck  by the appa
ren t omission in  clause 6 of the ea rlie r A c t, and 
inserted the words in  question in  ru le  2 w ith ou t 
observing th a t they were no t required, because a 
general provis ion to the same effect was to  be 
found in  clause 7, wh ich they have reproduced as 
ru le  4 in  sect. 230 of the A c t o f 1858.

I  m ay pass over ru le  3. I t  applies to  the 
case of vessels a rr iv in g  in  ballast and depart
in g  in  ballast— a case where there is no tra d in g  
voyage at all. Ru le 4 is the m ost im portan t 
o f a ll the ru le6'. I t  declares th a t “  one a rr iv a l 
w ith  one departure o f a vessel shall be con
sidered as one voyage, w hether such vessel 
shall have traded both inwards and outwards, or 
a rrived  or departed in  ba llast.”  The place where 
the voyage is to be taken in to  consideration is 
L iverpool, where the rates are collected. B u t i t  
w i l l  be observed th a t the expression “  shall have 
traded ”  is not accurate as applied to a vessel in  
L ive rpoo l which has traded inwards and is about 
to trade outwards. The fram ers of the A c t, 
trea tin g  the inw ard voyage and the outward 
voyage as one, seem to  contemplate the voyage as 
completed. Now  i f  a vessel com ing from  
Glasgow to L ive rpoo l to  f i l l  up  fo r  Bombay is a 
vessel w h ich has traded inwards we have 
precisely the case m entioned f irs t in  ru le  4. We 
have a vessel at L ive rpoo l w h ich has traded 
inwards and is about to  trade outwards, and the 
voyage from  Glasgow to L iverpool and thence to 
Bombay is to v'e considered as one voyage. To 
w hat rates then is such vessel liab le? The ru le  
itse lf answers the question in  the  plainest terms, 
“  Such vessel shall be liable to the rates payable 
in  respect of the most d is tan t of a ll the ports to 
which such vessel shall have traded.”  A ga in  we 
have the same expression, “  sha ll have traded.”  
I t  m ust have the same m eaning there as i t  had in  
the earlie r p a rt of the same sentence. I t  m ust 
mean “  has traded or is about to  tra d e ; ”  and 
I  agree th a t the word “  to  ”  m ust be read “  from  
or to .”  I t  does not mean you are to take the 
ou tw ard  voyage on ly— you are to  take the 
fu rthest, w hether i t  be the inw ard or the outw ard 
voyage. The consequence, is tha t as Bombay 
is the more d is tan t po rt from  L ive rpoo l the 
vessel m ust pay the In d ia n  rate. The resu lt is 
precisely the same i f  the voyage from  Glasgow 
to  L iverpool is not a “  tra d in g  inwards,”  though 
the case would not in  th a t view  fa ll w ith in  any 
of the cases specially m entioned in  ru le  4. The 
ru le  is pe rfectly  clear— “  one a rriva l w ith  one 
departure of a vessel shall be considered as one 
voyage,”  and “  such vessel shall be liab le  to  the 
rates payable in  respect of the most d is tan t of a ll 
the ports to  w h ich  such vessel sha ll have 
traded.”  Bombay would be the m ost d is tant 
port, though i t  is the on ly  po rt to  which the vessel 
trades. A n d  so the Ind ian  rate is payable. I  
cannot agree w ith  the m a jo rity  of the C ourt o f 
Appeal th a t “  the inw ard  rates are to be paid 
p re fe ren tia lly  ”  in  the sense th a t an inw ard  rate, 
however small, clears the ou tw ard rate on the 
same voyage, however large. I t  is tru e  th a t the 
rates are collected on a rriva l. F o r obvious 
reasons tha t m ust be the more convenient course. 
The practice apparently had varied before the 
A c t of 1811, and i t  was settled by tha t A c t on the 
ground c f expediency (51 Geo. 3, c. 143, s. 11). 
B u t the mode of collection cannot n u ll i fy  the 
p la in  d irections o f ru le  4 as to the am ount to  be
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collected. The resu lt is th a t in  m y opin ion the 
dock board are en titled  to  the charges which 
they c la im  the r ig h t  to  make, though they may 
have defended those charges on w rong  grounds. 
I  th in k  therefore th a t the appeal m ust be allowed 
and the action dismissed w ith  costs.

O rd e r ap pea led  fro m  reversed, a n d  ju d g m e n t  
entered f o r  the a p p e lla n ts  (d e fen dan ts  i n  the  
a c tio n ) ;  the respondents to  p a y  the  a p p e l- 
la n ts  th e ir  costs both i n  th is  H ouse  a n d  
below . Cause re m itte d  to the Q ueen’s B ench  
D iv is io n .

S olic ito rs fo r appellants, B o w c liffe s , R a w le , and 
Co., fo r  A . T . S q u a re y , L iverpool.

Solic ito rs fo r  the respondents, B o w c liffe s , 
B a w le , and Co., fo r  H i l l ,  D ic k in s o n , D ig h tb o u n d , 
and D ic k in s o n , L iverpool.

JUDICIAL, COMMITTEE OP THE 
PRIVY COUNCIL.

M a rc h  21 a n d  22, 1888.
(P resen t: The R ig h t Hons. L o rd  H obhouse, L o rd  

M acnaghten, S ir  B arnes P eacock, and S ir  
R ichard  Couch.)

T he Glamorganshire, (a )
•ON A rP E A L FROM THE SUPREME COURT FOR CHINA 

AND JAPAN.

C o llis io n —-L ig h ts — R ig h t  to sue— R e g u la tio n s  f o r  
P re v e n tin g  C o llis io n s  a t  S ea— M e rc h a n t S h ip p in g  
A c t 1873 (36 Sp 37 V ie t. c. 85), s. 17.

A n  in fr in g e m e n t o f  the R e g u la tio n s  f o r  P re v e n tin g  
C o llis io n s  a t  Sea, w h ic h  ■ b y  no  p o s s ib i l it y  co u ld  
have a n y th in g  to do w i th  the c o ll is io n , w i l l  n o t 
re n d e r a  s h ip  lia b le .

I t  is  n o t a n  in f r in g e m e n t  o f  a r t .  3 o f  the R e g u la 
tio n s  f o r  P re v e n tin g  C o llis io n s  a t  S ea, to c a r ry  
side lig h ts  in  the r ig g in g .

W here  p la in t i f fs  in  a n  a c tio n  f o r  loss o f  cargo by  
c o llis io n  p ro ve  th a t the cargo w as  sh ip p e d  to th e ir  
o rd e r, a n d  th a t the b i l l  o f  la d in g  is  in d o rse d  to  a  
b a n k  to secure advances, the y  re ta in  su ff ic ie n t 
in te re s t i n  the  cargo to e n tit le  them  to  sue.

T hese were tw o consolidated appeals from  the 
judgm ents o f the Supreme C ourt fo r  China and 
Japan a t Shanghai, dated the 10th A p r i l  1886, 
and the 31st M ay 1886, a ffirm in g  judgm ents of 
H e r B rita n n ic  M ajesty ’s C ourt fo r  Japan, dated 
the 12th Oct. 1885 and the 20th Oct. 1885, in  two 
su its in s titu te d  in  the said cou rt by the owners 
of the  Am erican ship C la r is s a  B . C a rv e r  and 
S. D. W arren and Co. respectively, against the 
owners of the B r it is h  steamship G la m o rg a n sh ire , 
the  present appellants.

The actions arose out o f a collis ion between the 
two ships in  the G u lf of Osaka about 10.45. p.m. 
on June 7, 1885. In  the f irs t the owners o f the 
C la r is s a  B . C a rv e r  sought to  recover damages fo r 
the loss o f th e ir  vessel; and in  the second W arren 
and Co. sought to  recover damages fo r the loss of 
th e ir  cargo laden on board the C la r is s a  B .  
C a rv e r.

The facts alleged by the p la in t if fs  were as 
fo llows A t  about 10.30. p.m. on June 7, 1885, 
the  C la r is s a  B .  C a rve r, a steamship of 1100 tons
(a )  Reported by J. P. A s pin all  and B utler  A spin all , Esqrs

Barriaters-at-Law.

[P r iv . Co.

reg ister, bound on a voyage from  Yokoham a to 
Kobe, and laden w ith  a cargo of rags, was off the 
harbour o f Kobe some fou r o r five m iles from  
W ada Po in t. The w ind  was E .N .E ., the tide  was 
flood, and there was a whole-sail breeze. The 
ship was on the po rt tack, heading S.E., and 
m aking a speed o f from  six to seven knots an hour, 
the regu la tion  lig h ts  were du ly  exhib ited and bu rn 
in g  b r ig h tly , and a good look-out was being kept 
on board o f her. In  these circumstances, those on 
board the C la r is s a  B . C a rv e r  saw the masthead 
l ig h t  of a steamer w h ich  proved to be the G la 
m o rg a n s h ire  d is tan t about fo u r o r five m iles and 
bearing about fo u r po in ts on the starboard bow. 
S ho rtly  a fterwards her red lig h t came in to  view. 
The G la m o rg a n s h ire  continued to  approach, and 
instead of keeping out o f the way o f the C la r is s a  
B . C a rv e r  co llided w ith  her, c rush ing  in  her 
bow and causing her sho rtly  afterwards to sink.

The facts alleged by the defendants were as 
f o l l o w s A t  about 10.45. p.m. on June 7 the 
steamship G la m o rg a n s h ire  was in  the G u lf of 
Osaka heading N .E . by N . ^  N ., and was m aking 
about eleven knots an hour. In  these c ircum 
stances, those on board of her saw the dim  green 
l ig h t  of a sa iling  ship which proved to  be the 
C la r is s a  B . C a rv e r  a t about two to three ship’s 
lengths off and about three po ints on the p o rt bow. 
The helm  was im m ediate ly ported as the on ly  
means o f avo id ing a collision, bu t nevertheless the 
C la r is s a  B . C a rv e r ’s jib-boom  caught in  the 
G la m o rg a n s h ire ’s m ain rig g in g , and then her stem 
s tru ck  the steamer on her po rt side.

The fu r th e r  m ateria l facts are set out in  the 
judgm ent.

The actions were tr ie d  together in  the cou rt of 
Japan, w h ich gave judgm ent fo r  the p la in tiffs , a 
decision w h ich  was affirm ed by  the Supreme 
C ourt fo r China and Japan.

A t  the t r ia l  a c le rk  in  the employ of Messrs. 
Heinemann and Co., was called on behalf of 
W arren and Co., and proved the fo llow ing  facts: 
th a t Heinemann and Co. by order of W arren and 
Co. shipped on the C la r is s a  B . C a rv e r  a cargo o f 
rags wh ich had been purchased by W arren  and 
C o.; th a t 22,000 dollars were advanced against the 
ra g s ; th a t they  were deliverable to B a ring  
B rothers, and th a t the b ill of la d in g  was indorsed 
to  the H ong K on g  Bank.

H a v in g  regard to  the above evidence the 
Supreme C ourt d irected “  th a t the money which 
m ay be awarded under the reference herein be not 
pa id to  the p la in tiffs  (W arren and Co.) u n t il i t  
sha ll have been satis fac to rily  established tha t the 
paym ent w ill release the owners o f the steamship 
G la m o rg a n s h ire  from  a ll claims on behalf of any 
consignees o r indorsees o f the b ills  of lad ing.”

The p la in tiffs  subm itted th a t the decision of the 
Supreme C ourt fo r  China and Japan was w rong 
fo r the fo llow ing  among o ther reasqns :

1. Because a good loolc-out was being kept on board 
the Glamorganshire.

2. Because the fact that thegreen ligh t of the Clarissa 
II. Carver was not seen earlier was not, in the circum
stances, proof of negligence- on the part of those on 
board the Glamorganshire.

3. Because the lights of the Clarissa B. Carver did not 
comply with the regulations.

4. Because the green light of the Clarissa B. Carver 
was not burning brightly.

5. Because the green light of the Clarissa B. Carver 
was obscured.

G. Because the green ligh t of the Clarissa B. Carver 
was improperly placed.
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7. Because the C la r is s a  B. C a rve r took no steps to 
avoid the collision or to diminish the force of the colli
sion.

8. Because i t  was not proved that S. D. Warren and 
Co. had any t itle  to the goods in  respect of which they 
sued, and on the contrary i t  appeared that they had no 
title  to them.

9. Because the court of Japan was not an Admiralty 
court, and even supposing that in  an Admiralty court 
the plaintiffs might have been allowed to postpone the 
proof of their tit le  t i l l  the reference as to damages 
(which supposition the appellants dispute), no such 
course could be taken in the court for Japan.

10. Because in any event S. D. Warren and Co. ought 
only to be allowed to recover for the loss actually 
sustained by them.

The respondents the owners of the C la r is s a  B .  
C a rv e r  by the ir case subm itted th a t the decree 
appealed from  should be affirm ed fo r  the fo llow ing  
among other reasons :

1. That the collision and consequent damage were 
solely due to the negligence of those on board the 
G la m org a n sh ire .

2. That a good look-out was not kept on board the 
G la m o rg a n sh ire .

3. That the G la m o rg a n s h ire  did not keep out of the 
way of the C la r is s a  B . C arve r.

4. That the G la m org a n sh ire  did not slacken her speed 
nor stop, nor reverse her engines prior to the collision.

The respondents W arren  and Co. by th e ir  case 
subm itted tha t the decree appealed from  should 
be affirm ed fo r the  fo llow ing  among other 
reasons :

1. That the evidence shows a p r im a  fa c ie  title  to sue 
to be in the said respondents.

2. That the evidence did not show that there was any 
title  to sue in any person other than Warren and Co., 
who were the shippers of the cargo.

3. That the said decree is legal and valid.
4. That under the circumstances the said Supreme 

Court was justified in making the said decree in the 
form thereof.

S ir  W a lte r  P h i l l im o re  and H . S tokes, fo r  the 
appellants, the owners of the G la m o rg a n s h ire ,  
cited

The F a n n y  M . C a rv iU , 32 X<. T. Bep. N. S. 646 ; 2 
Asp. Mar. Law Cas. 565;

The S to o m va a rt M a a ts c h a p p y  N e d e rla n d  v. The  
P e n in s u la r  a n d  O r ie n ta l S team  N a v ig a t io n  C om 
p a n y , 43 L. T. Bep. N. S. 610 ; 4 Asp. Mar. Law 
Oas. 360 ; 5 App. Cas. 893.

M y b u rg h , Q.C. and M e lsh e im e r fo r  the respon
dents.

Stokes in  rep ly.

The judgm en t was de livered by
L o rd  H obhouse.— I n th is  ease tw o actions have 

been b rough t in  H e r M a jesty ’s C ourt of Japan, 
s it t in g  as an A d m ira lty  court, against the steam
ship G la m o rg a n s h ire  o r her owners. One is 
by the owners o f the Am erican sa iling  ship 
C la r is s a  B . C a rv e r, fo r  damage done to  tha t 
ship ; and the other by  S. D. W arren  and Co., who 
say th a t they  are owners o f the cargo on board 
the C la r is s a  B . C a rve r, fo r  damage done to  the 
cargo. The contention is, th a t the G la m o rg a n 
sh ire  is solely in fa u lt fo r  a collis ion th a t took 
place between the tw o ships. The G la m o rg a n 
s h ire  contends e ither th a t she was not in  fa u lt, or 
th a t the C la r is s a  B . C a rv e r  con tribu ted to  the 
collision. B y  arrangem ent between the parties 
the evidence has been taken in  both actions 
together, and though there are separate ju d g 
ments g iven in  the actions they were in  effect 
tr ie d  together. The same arrangem ent has been 
pursued before th e ir  Lordships. The appeals have 
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I been consolidated, the  same counsel appeared fo r 
the respondents in  the two cases, and th e ir  Lord- 
ships are dealing w ith  the cases u n o  f la tu .  The 
C ourt of Japan decided both actions in  favour of 
the p la in tiffs  The defendants, the  owners o f 
the G la m o rg a n s h ire , appealed to  the Supreme 
C ourt fo r China and Japan, and th a t court 
affirm ed both the decrees, the decree in  the Bhip 
case absolutely, and the decree in  the cargo case 
w ith  a m odifica tion which w i l l  be mentioned 
presently.

To take f irs t the  ship case. There are 
many questions raised in  the actions as to  the 
conduct and hand ling  o f the ships, which have 
been settled by the concurrent decisions of the 
two courts in  a way w h ich  the counsel fo r  the 
G la m o rg a n s h ire  have fe lt  th a t they could not 
dispute, having regard to  the ru le  w h ich prevails 
in  th is  tr ib u n a l respecting the  effect of con
current decisions on pure questions o f fact. B u t 
there is one question le ft on w h ich i t  is argued 
th a t th is  tr ib u n a l should review  the decisions of 
the courts below, though  they are in  effect con
current. I t  is said th a t there was some varia tion  
of the ground taken by the courts below, and 
th a t the m atte r is open to  th e ir  Lordsh ips now. 
The contention amounts to  t h is : th a t the ship 
C la r is s a  B . C a rve r com m itted a breach o f the 
m aritim e  regulations, and, having com m itted 
th a t breach, her case fa lls  w ith in  the p rinc ip le  
w h ich was la id  down in  the case of T h e  F a n n y
M . C a r v i l l  (u b is u p .), th a t where there was abreach, 
the presum ption of cu lp a b ility  on the pa rt o f the 
vessel com m ittin g  i t  can on ly  be m et by proof 
th a t the disaster in  question could no t by any 
poss ib ility  be a ttr ib u te d  to  the breach. B u t then, 
in  order to a ttra c t th a t p rinc ip le , and to  get the 
benefit o f it ,  there m ust f irs t  be shown th a t there 
was in  fas t a breach of the regulations, and tha t 
m ust be proved lik e  any other fact in  the case. I t  
is not suffic ient to say tha t from  the facts proved 
there m ig h t possibly have been some breach of 
the regulations. P roof m ust be g iven leading 
up to  the conclusion tha t there was a breach, and 
then, i f  th a t breach could possibly have led to  
the disaster, the ship m ust be held to  blame on 
the p rinc ip le  la id  down in  T h e  F a n n y  M . C a r v i l l .  
Now  the regu la tion  w h ich  is said to  be in fr ing ed  
is a rt. 3 (b). I t  provides th a t a steamship 
shall ca rry  “  on the  starboard side a green 
l ig h t  so constructed as to  show an un ifo rm  and 
unbroken l ig h t  over an arc of the horizon of ten 
po in ts of the  compass ; so fixed as to  th ro w  the 
l ig h t  from  r ig h t  ahead to tw o po in ts  abaft the 
beam on the starboard s id e ; and of such a 
character as to  be vis ib le  on a da rk  n ig h t w ith  a 
clear atmosphere a t a distance of a t least tw o 
m iles.”  B y  art. 5 th a t regu la tion  is extended to  
sa iling  vessels. I t  is said th a t th a t regu la tion  has 
been in fr in g e d  in  tw o particu lars. F irs t,  i t  is said 
th a t the lig h t  was too d im ; th a t i t  was not “  of 
such a character as to  be vis ib le  on a da rk  n ig h t 
w ith  a clear atmosphere at a distanoe of at least 
tw o m iles.”  Upon tha t po in t bo th courts have 
elaborately examined the evidence, and they have 
come to  the conclusion th a t the witnesses on 
board the C la r is s a  B . C a rv e r, who a ll spoke one 
way, and who gave clear testim ony th a t there was 
a b r ig h t lig h t  w h ich  they calculated w ou ld  be 
vis ib le  a t three miles, were to be believed, and 
th a t there was no in fringem en t of the regu la tion  
upon th a t po in t. T he ir Lordsh ips th in k  i t  neces-

2 Y



MARITIME LAW OASES.
Pr iv . Co.] B ethell and Co.

sary to  say no th ing  fu rth e r upon th a t po in t, 
excepting tha t, as the evidence has been brought 
before them, they consider th a t the courts came 
to  a r ig h t  conclusion. B u t then another po in t was 
made. I t  is said tha t the lig h t  was fixed in  the
r i.ggvn? ’ and t ^ at tha t is an im proper place to  fix  
the lig h t. The answer is, th a t the regu la tion  does 
not say i t  sha ll no t be fixed in  the r ig g in g ; and 
not on ly  is i t  not con tra ry  to  the  regu la tion  ; i t  
13 a common practice ; and in  A m erican ships 
appears to  be a ve ry  common practice—i t  would 
seem almost to  be the common practice. The 
naval officers who have assisted th e ir  Lordships 
in  th is  case concur w ith  the evidence given on 
th is  po in t. Then i t  is alleged tha t the lig h t  was 
so fixed tha t the foresail o r some portion  of the 
foresail would in te rfe re  sc as to  prevent the lamp 
showing a un ifo rm  and unbroken lig h t over an 
arc of the horizon of ten points of the compass. 
[A f te r  hearing the evidence, th e ir  Lordsh ips 
came to the conclusion tha t, even i f  i t  could be 
held th a t an occasional obscuration of the lig h t  by 
sail under exceptional circumstances was a breach 
of the regulation , the evidence in  th is  case is to  
the effect th a t there never could be any in te r
ference a t a ll by the sail w ith  the lam p ; th a t 
therefore there was no breach o f the regulation, 
and co n tinu ed :] The C la r is s a  B . C a rv e r  is 
not to  be held to  blame in  any way, and 
the judgm en t appealed from  is a r ig h t  ju d g 
ment.

Now w ith  respect to the  cargo action. The 
objection there is, th a t the p la in tiffs  have not 
proved th e ir  t i t le  to  m a in ta in  the  action. The 
evidence given o f th e ir  t it le  was th a t of Galtzow, 
who was the c le rk  or in  the employ of Messrs. 
Paul Heinem ann and Co. H is  evidence is th a t 
the cargo was shipped by Messrs. Pau l Heine
mann and Co., and shipped by the order o f the 
p la in tiffs  ; th a t i t  was deliverable to  Barings ; 
th a t 22,000 dollars had been borrowed— he does 
not say by whom, probably by  Heinemann and 
Co.— of the H ong K on g  bank, and th a t the b ill' of 
lad ing  was indorsed over to  the bank. N o 
doubt tha t does not show a clear t i t le  to the 
money in  the  p la in tiffs , bu t i t  does show th a t they 
had an in te rest in  the cargo, and th e ir  Lordships 
ho ld th a t th a t in te rest is suffic ient to  enable them  
to m a in ta in  the su it. The judge o f the court of 
Japan passed a decree th a t the p la in tiffs  do 
recover from  the defendants damages to be ascer
tained on the usual reference to the reg is tra r. A t  
the same tim e  he offered to  the defendants a 
m odification of tha t decree to  the effect th a t the 
money should no t be paid u n t il the various claims 
against i t  were ascertained. A pp are n tly  they 
refused tha t m odification, and they appealed to 
the Supreme C ourt to  get the decree reversed. 
The Supreme C ourt affirm ed the decree on the 
m erits, bu t a t the request o f the appellants 
appended th is  m odification : “  That the money 
which may be awarded under the reference herein 
be no t paid to the p la in tiffs  u n t il i t  shall have 
been sa tis fac to rily  established th a t the paym ent 
w i l l  release the owners of the steamship G la 
m o rg a n s h ire  from  a ll claims on behalf o f any con
signees o r indorsees o f the b ills  of lad ing.”  
T ha t seems to  th e ir  Lordships to  meet exactly the 
jus tice  o f the case. They th in k  th a t the p la in tiffs  
have an in te rest to  m ainta in  the su it to  recover 
the money fo r the benefit of those persons who on 
the in q u iry  are proved to  be en titled  to  it ,  and

v. Clark  and Co. [C t . o r A p r.

under circumstances in  which the money w i l l  no t 
be paid out t i l l  the owners o f the G la m o rg a n s h ire  
are completely freed from  a ll claims. The resu lt 
is tha t, in  th e ir  Lordsh ips ’ opinion, the appeals fa il 
and should be dismissed and the respective 
decrees affirm ed, and they w i l l  hum bly  advise 
H e r M ajesty to  th a t effect. The appellants m ust 
pay the costs of the appeals.

Solic ito rs fo r  the appellants, Stokes, S a u n d e rs , 
and Stokes.
■ So lic ito rs fo r  the respondents, B o w m a n  and 
C raw le y-B oevey .

S u jp m  Court of Judicature.
— ♦ —

COURT OF APPEAL

T h u rs d a y , M a rc h  15,1888.
(Before L o rd  E sher, M .B., F ry and L opes, L.JJ.)

B eth ell  and Co. v. Clark  and Co. (a)
S a le  o f  goods— Goods f o r  s h ip m e n t a b ro a d — S to p 

pa ge  i n  t r a n s itu — D e liv e ry  on  b o a rd  s h ip — E n d  
o f  t ra n s it .

T h e  p u rch a se rs  o f  goods d ire c te d  the vendor, w ho  
c a r r ie d  on  business a t  W o lve rh a m p to n , to consign  
the geode to a  vessel then lo a d in g  i n  the E a s t  
I n d ia  D ocks f o r  M e lb ou rne . T h e  ven do r acco rd
in g ly  de live re d  the goods to a  r a i lw a y  com pany  
as c a r r ie rs  to  be fo rw a rd e d  a n d  sh ipped . Subse
q u e n tly  the ven do r, h e a r in g  o f  the inso lve n cy  o f  
the pu rch a se rs , gave no tice  to  the  c a r r ie rs  to  stop  
the goods, b u t too la te  to p re ve n t s h ip m e n t, a n d  
the vessel le f t  the p o r t  f o r  M e lb o u rn e  w i th  the  
goods on  board . B e fo re  h e r a r r iv a l  the vendors  
c la im e d  the goods f r o m  the sh ipo w ne rs  as th e ir  
p ro p e r ty .

H e ld  (a ff irm in g  the ju d g m e n t o f  the Queen’s B ench  
D iv is io n ) ,  th a t the t r a n s it  w as  n o t a t  a n  end  
t i l l  the goods reached M e lb o u rn e , a n d  th a t the  
vendors  were, t i l l  then , e n tit le d  to  stop the m  in  
t ra n s itu .

T his was an appeal from  a judgm ent o f the 
Queen’s Bench D iv is io n  (Mathew and Cave, JJ.), 
reported at 57 L . T. Rep. N . S. 627; 6 Asp. M ar. 
Law  Cas. 194; 19 Q. B. D iv . 553.

The special case, stated under O rder L V I I . ,  
r. 9, is fu lly  set out in  the report in  the cou rt 
below, and sho rtly  the facts were as fo llo w s :

On the 1st June 1885 Messrs. T ick le  and Co., 
o f London, ordered from  Messrs. C la rk  and Co., 
of W olverham pton, ten hogsheads of ho llow  ware, 
and on the 28th June 1885 wrote to  the vendors 
ask ing them  to consign the goods “  to  the D a r l in g  
D ow ns  to  Melbourne, load ing in  the East In d ia  
Docks here.”  The vendors de livered the goods 
to the N orth -W este rn  R a ilw ay Company to be 
forwarded to  the ship, and the ra ilw ay  company 
carried  them  to  Poplar and forwarded them  
thence by a ligh te rage company as th e ir  agents 
to  the vessel, rece iv ing and fo rw a rd in g  to  the 
purchasers the mate’s receipt on shipment.

The vendors, being in fo rm ed th a t the  p u r
chasers were insolvent, gave notice to  the ra ilw ay  
company to  stop the shipment, bu t the notice was

(o) Reported by A. A. Hopkins, Esq.. Barrister-at-Law.
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too late, the goods being already on board the 
vessel. The D a r l in g  D o w n s  sailed to  M elbourne 
w ith  the goods on board, bu t before her a rr iv a l 
the vendors w ro te to  Messrs. B ethe ll and Co., 
her owners, c la im ing the goods in  question as 
th e ir  property . The goods being also claimed by 
the trustee of the estate of the purchasers, 
Messrs. B ethe ll and Co. interpleaded, and the 
question fo r the cou rt was, whether the trustee o r 
the vendors were en titled  to  the possession o f or 
p rope rty  in  the goods.

The D iv is iona l C ourt (M athew and Cave, JJ.) 
gave judgm ent in  favour of the  vendors (57 L . T. 
Rep. N . S. 627; 6 Asp. M ar. Law  Cas. 194; 19 
Q. B. D iv . 553).

The trustee appealed.

W ill is ,  Q.C. and L y o n  fo r  the trustee.—A ll  
r ig h t  of the vendors to  stop i n  t ra n s itu  was de
term ined as soon as the goods were pu t on board 
the vessel. They were then de livered to  the p u r
chasers. and were at th e ir  orders. The words 
“  to Melbourne ”  in  the le tte r of the 28th June 
m ust not be read as p ro v id in g  fo r a consignment 
to  Melbourne, bu t m erely as describ ing the 
vessel to  wh ich they were to  be consigned. They 
cited

K e n d a ll v. M a rs h a ll,  Stevens, a n d  Co., 48 L. T.
Rep. N. S. 951; 11 Q. B. Div. 356;

V a lp y  v. G ibson, 4 C. B. 837 ;
E x  p a r te  M ile s , 15 Q. B. Div. 39 ;
E x  p a r te  W atson , 36 L. T. Rep. N. S. 75; 3 Asp.

Mar. Law Oas. 396 ; 5 Ch. Div. 35;
D ix o n  v. B a ld w e n , 5 Bast, 175.

JR. T . R e id , Q.C. and P lu m p tre , fo r  the vendors, 
were not called on.

L o rd  E sher, M .R .— In  th is  ease, purchasers 
having become insolvent, the  unpaid vendors 
had, according to  the law merchant, a r ig h t  to 
stop the goods i n  t ra n s itu ,  even though the 
prope rty  in  them  m ig h t have passed to the p u r
chasers. The ru le  as to stoppage i n  t ra n s itu  
has been often stated, and the doctrine has 
always been lib e ra lly  construed in  favour of the 
unpaid vendor. W hen the goods have not been 
delivered to  the purchaser him self, nor to  any 
agent of his to ho ld fo r h im  otherwise than as a 
carrie r, b u t s t i l l  rem ain in  the hands o f the 
ca rrie r as such fo r  the purposes of the tra n s it, 
then the goods are s t i l l  i n  t ra n s itu ,  and may be 
stopped, even though the ca rrie r was the agent 
o f the purchaser to  accept de live ry so as to  pass 
the p rope rty  in  the goods. The d iff ic u lty  tha t 
has arisen in  some cases has been th a t a question 
has arisen whether the o rig in a l tra n s it had ended 
and a fresh tra n s it begun, and tha t d iff ic u lty  has 
been dealt w ith  in  th is  w ay: where the tra n s it 
s t i l l  exists w h ich was caused e ither by the terms 
of the contract o r by the orders of the p u r
chasers to  the vendor, then the r ig h t  of stoppage 
i n  t r a n s itu  s t i l l  e x is ts ; bu t i f  th a t tra n s it is over, 
and the goods are in  the hands of the carrie r in  
consequence of fresh directions given by the 
purchasers fo r  a fresh trans it, then the r ig h t  to  
stop i n  t r a n s itu  has gone. S im ila rly , i f  the p u r
chaser orders goods to be sent to  a pa rticu la r 
place, there to be kept t i l l  he gives fresh orders 
respecting them to  another carrie r, the o rig ina l 
tra n s it ends when they reach th a t place, and 
any fu r th e r  tra n s it is  new and independent.

Now, in  the case before us the contract does not
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determ ine the destina tion of the goods ; b u t i t  is 
argued on behalf o f the vendors tha t the p u r
chasers d irected tha t the goods were to  be fo r 
warded to  Melbourne, so th a t w h ile  they  were in  
the hands of any of the carriers who w ould fo rw ard  
them  to  Melbourne, and u n t il they a rrived  there, 
they were s t i l l  in  trans it, and the  r ig h t  to  stop 
them  existed. The question tu rns  on the tru e  con
s tru c tio n  of the le tte r o f the purchasers o f the 
28th June, w h ich  is as follows : “  Please de liver 
the ten hogsheads o f ho llow  ware to  the D a r l in g  
D ow ns, to  Melbourne, load ing in  the East In d ia  
Docks here.”  The argum ent on the p a rt of the 
purchasers was, th a t those directions were d irec
tions to  de live r on board a p a rticu la r ship and 
no th ing  m ore ; b u t th a t argum ent amounts to  
saying th a t the  goods were to  be delivered on 
board the ship, there to  be kep t as in  a ware
house, subject to fu r th e r  orders from  the p u r
chaser as to  fu r th e r  carriage o r discharge. 
Sure ly th a t cannot be the business m eaning of the 
transaction. The ship is load ing fo r Melbourne, 
goods are to  be received on board fo r  carriage to 
M elbourne, the  captain would have no a u th o rity  
to  receive them  on board as a warehouseman, 
and the m eaning is th a t these goods were to  
be delivered on board to be carried to  M e l
bourne. A  mate’s receipt was given, and a 
b i l l  o f lad ing  was signed w h ich  showed th a t the 
goods were received fo r carriage to  Melbourne, 
and therefore w hat was actua lly  done bears out 
m y construction of the document. I t  therefore 
follows, in  m y opinion, th a t these goods were in  
the hands of carriers as such, and in  the  course 
of th e ir  o rig in a l tra n s it from  W olverham pton 
u n t i l  they reached Melbourne. I  th in k  the le tte r 
of June 28 gave a ll the necessary d irections, and 
th a t the case does not fa ll w ith in  th a t class of 
cases where a fresh tra n s it begins in  consequence 
of fresh directions by the purchasers as to  a 
fu r th e r tra n s it. I  need no t re fer to  a ll the cases 
cited. M r. W ill is ’s argum ent is d ire c tly  m et by 
the judgm ent o f Bowen, L . J. in  K e n d a ll v. M a rs h a ll,  
Stevens, a n d  Co. (u b i sup .), where he says : 
“  W here goods are bought to  be a fterw ards 
despatched as the vendee shall d irect, and i t  is 
no t p a rt of the barga in th a t the goods shall be 
sent to  any pa rticu la r place, in  th a t case the 
tra n s it on ly  ends when the goods reach the place 
u ltim a te ly  named by the vendee as th e ir  desti
nation. In  Oootes v. R a i l to n  (6 B. &  0 . 422) 
several cases were c ited  by Bayley, J. in  the 
course of his judgm ent, and the p rinc ip le  to  be 
doduced from  them is, th a t where goods are sold 
to  be sent to  a pa rticu la r destination, the trans itus  
is not at an end u n t il the goods have reached the 
place named by the vendee to  the vendor as th e ir  
destination.”  In  E x  p a r te  M ile s  (u b i sup .) I  c ited 
the test la id  down by L o rd  E llenborough in  
D ix o n  v. B a ld w e n  (u b i sup .), where he says, “ The 
goods had so fa r go tten to the end of th e ir  
jou rney th a t they w a ited fo r new orders from  the 
purchaser to pu t them  again in  m otion, to  com
m unicate to  them another substantive desti
nation, and th a t w ith o u t such orders they would 
continue sta tionary.”  I  applied th a t ru le  to  the 
case then before me, and held th a t in  th a t case 
the goods had a rrived  a t th e ir  destina tion when 
they got to Southampton. Such is not the case 
here, no fresh orders would be necessary in  
th is  case u n t il they a rrived  at Melbourne. I  
therefore th in k  th a t the vendors r ig h t ly  exercised
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th e ir  r ig h t  to stop i n  t ra n s itu ,  and th a t th is  appeal 
m ast be dismissed.

Fay, L .J . I  am o f the same opinion. The 
trustee of the purchasers relies on a constructive 
de livery, th a t is, a de live ry to  an agent o f the 
vendees, aŝ  te rm in a tin g  the  trans it. N o  doubt 
the tra n s it is at an end when de live ry  is made to  
an agent to ho ld fo r the vendee, or to  await 
fu r th e r ins tructions fo r the despatch, b u t when 
the sole d u ty  o f the agent is to transm it, then 
no th ing  can be clearer than th a t the trans itus  
continues w h ils t the goods are in  the hands of 
such tra n s m itt in g  agents, however many they 
may be. I  w i l l  re fe r to on ly  one a u th o rity  on the 
subject. In  B e rn d tso n  v. S tra n g  (16 L . T. Rep.
N . S. 583; 3 M ar. Law  Cas. 0 . S. 154; L . Rep. 
4 Eq. 481) L o rd  H atherley says: “  In  the 
o rd ina ry  case o f charte ring  i t  appears to  me 
th a t the captain or master is a person in te r- 
posed between vendor and purchaser in  such 
a way tha t the trans itus  is not a t an end, 
and the goods w il l  not be parted w ith , and the 
consignee w ill not receive them  in to  his possession 
u n t il the voyage is term inated, and the fre ig h t 
paid according to  the arrangem ent in  the charter- 
pa rty .”  I  can on ly  come to  the conclusion in  th is  
case th a t the ra ilw a y  company, the ligh te rm en, 
and the shipowners, were a ll agents to  receive the 
goods fo r the purpose o f ca rry ing  them  to  M e l
bourne, and th a t the tra n s it was no t a t an end 
u n t il they reached th a t place.

L opes, L .J .— I  th in k  tha t the law  applicable to 
th is  case is to  be found in  the words of L o rd  
E llenborough in  D ix o n  v. B a ld w e n  (u b i s lip .). 
A p p ly in g  th a t law to  th is  case, the on ly  d irection 
given by the vendees was contained in  the le tte r 
of the 28th J  une, and the case rea lly  depends on 
the tru e  construction of th a t le tte r. I  can on ly 
read i t  as meaning th a t the goods are to  be sent 
to  the shipowners to  be forwarded to  Melbourne. 
I f  so, no fresh orders were required u n t il they 
reached th a t place, and the transitus continued 
u n t il th a t tim e. I  th in k  the decision of the cou rt 
below was r ig h t, and m ust be affirmed.

A p p e a l d ism issed. 
S o lic ito r fo r  trustee, TV. Beck.
S o lic ito r fo r  defendants, G. A .  B a n n is te r .

T h u rs d a y , A u g . 9, 1888.
(Before L o rd  E sheb, M.R., L in d ley  and B owen 

L .JJ.)
T he A rgentino. (a)

on appeal from the probate, divorce, and
ADMIRALTY DIVISION (ADMIRALTY).

C o llis io n — C h a r te r -p a r ty — Loss o f  e m p lo ym e n t— 
M easu re  o f  dam ages.

W here  i t  is  v e rb a lly  ag reed between a  s h ip ’s 
m a n a g in g  o w n e r a n d  c e r ta in  sh ip b ro ke rs  th a t  
on the s h in ’s r e tu rn  to L o n d o n , inhere she is  ex
pected ' i n  a  fe w  days, the b roke rs  w i l t  p ro v id e  
her w i th  cargo  f o r  c a r r ia g e  to fo re ig n  p o rts , a n d  
i n  consequence o f  a  c o ll is io n  w i th  a n o th e r vessel, 
f o r  w h ic h  the o th e r vessel is  to  b lam e, she is  
u n a b le  to f u l f i l  the engagement, a n d  he r p la ce  is

(a) Reported by J. P. Akpinall and Butler Aspinall, Esqrs, 
Barristers-at-Law.

ta ke n  by a n o th e r vessel, in  e s tim a tin g  he r ow ners ’ 
dam ages e vidence o f  the p ro f its  m ade by the o the r 
vessel is  in a d m is s ib le , a n d  th e ir  le g a l dam age is  
such a  sum, as represents w h a t a  vessel l ik e  th e irs  
m ig h t o r d in a r i ly  a n d  f a i r l y  be expected to  e a rn  
h a v in g  re g a rd  to the f a c t  th a t she is  u n d e r con
tra c t  f o r  e m p loym e n t a t  the tim e  o f  the c o llis io n .

T his was an appeal by the p la in tiffs  in  a collis ion 
action i n  re m  from  a decision o f S ir  James 
Hannen, on an objection by the defendants to  the 
re g is tra r ’s report (58 L . T. Rep. N . S. 643; 
6 Asp. M ar. Law  Cas. 278; 13 P. D iv . 61).

The co llis ion took place in  the Thames on the 
20th Feb. 1887, between the p la in t if f ’s steamship 
the G ra d e  and the defendant’s steamship the 
A rg e n tin o . I t  was subsequently agreed between 
the parties tha t both vessels should be deemed to 
be to  blame, and the damages were re ferred to 
the re g is tra r and merchants.

In  consequence o f the collis ion the A rg e n tin o  
was under repairs fo r  some days, and was unable 
to  fu lf i l  an engagement w ith  Messrs. W estcott 
and Laurance to take a cargo from  A n tw e rp  to 
Batcum .

Messrs. W estcott and Laurance therefore en
gaged a sm aller vessel, the B e ta , in  the place of 
the A rg e n tin o . A f te r  the A rg e n tin o  had been 
repaired she was employed by W estcott and 
Laurance to  ca rry  a cargo from  A n tw e rp  and 
London to  Odessa.

A t  the reference the defendants, the owners of 
the A rg e n tin o , claimed ( in te r  a l ia )  7851. 13s. 4d., 
w hich was made up as fo llo w s ; (1) 455L, the 
difference between the gross fre ig h t earned by 
the B e ta  and th a t earned by the A rg e n t in o ; (2)
931., the fre ig h t wh ich the A rg e n tin o , being a 
la rge r vessel than the B e ta , would have earned in  
excess o f th a t earned by the  B e ta  had she been 
able to  perform  the voyage; (3) 2371. 13s. 4<L, 
being demurrage fo r e igh t days, the num ber of 
days w h ich i t  took to  load the A rg e n tin o  in  excess 
ef the days occupied in  loading the B e ta .

The reg is tra r disallowed these items of claim. 
H is  report, so fa r  as is m aterial, was as follows :

Messrs. Westcott and Lanrance are shipbrokers in 
London, who collect cargo at Antwerp and London for 
conveyance to the Black Sea by two different routes, and 
the vessels employed for each voyage call at different 
specified ports on the way, one route or round ending at 
Batoum, the other at Odessa.

About a week or ten days previous to the collision 
above mentioned, when the A rg e n tin o  was at sea on a 
voyage from Sebastopol with a cargo of wheat for 
London, Mr. Westcott, a partner in the above-named 
firm, called at the office of Mr. Porteous, the managing 
owner of the A rg e n t in o , and inquired i f  he had a boat to 
load for the Batoum route, and, being informed of the 
expected arrival of the A rg e n t in o , i t  was verbally 
arranged that the A rg e n t in o , as soon as she arrived, dis
charged her carco, and could be ready, should proceed to 
Antwerp to load for a Batoum route. Later on, after the 
A rg e n tin o  had arrived in the Thames and had collided 
w ith the G ra d e , and in consequence needed repairs 
which would take some considerable time, i t  was 
arranged between Mr. Westcott and Mr. Porteous that 
Mr. Westcott should engage another vessel in  lieu of 
the A rg e n tin o  for the contemplated voyage to Batoum, 
and, accordingly, Mr. Westcott engaged the ship B eta , 
which loaded at Antwerp and in London, and made the 
same round to Batoum which i t  was intended the 
A rg e n tin o  should make.

The B e ta  commenced this round by leaving London for 
Antwerp on the 7th March, and after loading some 
cargo there returned to London for further cargo, and 
finally sailed from the Thames about the 20th March.
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The repairs to the A rg e n tin o  were finished on the 18th 
March, and a few days before that date Mr. Westcott 
proposed to Mr. Porteons to load the A rg e n tin o  for the 
Odessa route, an offer which Mr. Porteons accepted; 
and, accordingly, on the 19th or 20th March the ship 
left London for Antwerp, where she loaded about 300 
tons, sailed thence to London on the 27th, where she 
loaded 1000 tons more, and finally sailed from London on 
the Odessa round on the 10th April.

The result of the voyages of the B e ta  and A rg e n tin a  
respectively seems to be this : The B e ta  earned a gross 
freight on the Batoum round of 15361, the A rg e n tin o  a 
gross freight on the Odessa round of 10811., showing a 
difference of 4551, which sum is claimed as a loss or 
damage arising from the collision. I t  is further said 
that had the A rg e n t in o  made the same round the B e ta  
did, she would have loaded a fu ll cargo, and, being a 
larger vessel, would have consequently earned a larger 
gross freight than the B eta  by 931, which is claimed as 
a further loss resulting from the collision. Then, again, 
in oonsequenee of the A rg e n t in o  being eight days longer 
loading than .the B eta , which is attributed to her cargo 
not being equally ready for shipment as the B e ta ’s, 
eight days’ demurrage of the ship is claimed at the 
extravagant rate of 291 14s. 2d. per day, equal to 
2371. 13s. 4d., thus making a total claim for consequential 
damages under this head of 7851 13s. 4d. I  am of 
opinion that the olaim is too remote, and cannot be 
sustained.

The defendants having objected to  th is  report, 
the learned President upheld the objection, and 
sent the report back.

F rom  th a t decision the p la in tiffs  now appealed.

M a y  17 a n d  29.— N e ls o n  and M eager (F in la y , 
Q.C. w ith  them), fo r the p la in tiffs , in  support of 
the appeal.-—The reg is tra r was r ig h t  in  disallow
in g  th is  claim . In  the f irs t place i t  is contended 
th a t the re  was no b ind ing  engagement between 
the parties ; and secondly, assuming there was 
the loss is too remote. The cla im  is fo r  fre ig h t 
w h ich  is to be earned on a subsequent voyage, a 
c la im  w h ich  has never been allowed before. In  
the cases of The S ta r  o f  I n d ia  (35 L . T. Rep.
N. S. 407 ; 3 Asp. M ar. Law  Cas. 261; 1 P. D iv . 
466), and The C onsett (5 Asp. M ar. Law  Oas. 
34 n . ; 5 P. D iv. 229) the voyage had begun in  
respect of which the fre ig h t was claimed, and the 
ship in  each case was fixed bv a defin ite  charter- 
p a rty  fo r  a certain cargo, a certa in voyage, and a 
certa in fre ig h t. In  the present case a ll manner of 
contingencies m ig h t have happened to  prevent the 
A rg e n tin o  ca rry ing  out th is  alleged engagement, 
and therefore the damage is too remote to  be 
allowed. W here a vessel is sunk instead of being 
on ly  in ju re d  her owners are not en titled  to 
recover dem urrage :

The C olum bus, 3 W. Rob. 158 ;
The C larence, 3 W. Rob. 283 ;
The B e tsy C aines, 2 Hagg. 28;
H a d le y  v. B a xe nd a le , 9 Ex. 341.

The doctrine th a t a p la in t if f  is  en titled  to  a 
re s t itu t io  i n  in te g ru m  does not apply where the 
loss claimed is too remote, even i f  the alleged loss 
be caused by a to r t  as in  the present case :

The H o tt in g  H i l l ,  51 L. T. Rep. N. S. 66; 5 Asp.
Mar. Law Cas. 241; 9 P. Div. 105 ;

The P a ra n a , 36 L. T. Rep. N. S. 388 ; 3 Asp. Mar.
Law Cas. 399 ; 2 P. Div. 118 ;

S h a rp  v. P o w e ll, 26 L. T. Rep. N. S. 436: L. Rep.
7 C. P. 253;

H o rn e  v. M id la n d  R a ilw a y  C om p a n y , 28 L. T. Rep.
N. S. 312; L. Rep. 8 C. P. 131;

Jebsen v. B a s t a n d  West I n d ia  D ock C om pany, 32
L. T. Rep. N. S. 321; L. Rep. 10 C. P. 300 ; 2 Asp.
Mar. Law Cas. 505.

S ir W a lte r  P h il l im o re  and B o y d , fo r the defen
dants, c o n tra .— The President was r ig h t  in  allow- 1

in g  th is  claim . There was in  fac t a b ind ing  
engagement tha t the A rg e n tin o  should be employed 
on a certa in  voyage. The loss is the resu lt of 
the collision, and ought to  be allowed. Th is is 
not a case of breach of contract, but o f to r t, and 
the  c la im ant is en titled  to a re s t itu t io  i n  in te g r u m :

H a d le y  v. B axenda le  (u b i su p . ) ;
F rance  v. G audet, L. Rep. 6 Q. B. 199;
The G azelle , 2 W. Rob. 279;
B od ley  v. R eyno lds , 8 Q. B. 779;
Wood v. B e ll, 5 E. & B. 772.

This class o f cla im  has long been recognised in  
the A d m ira lty  Court, and is in  consonance w ith  
justice and e q u ity :

The C la rence  (u b i su p . ) ;
H .M .S . In fle x ib le , Swa. 200 ;
The G leaner, 38 L. T. Rep. N. S. 650 ; 3 Asp. Mar.

Law Cas. 582;
The R iso lu to , 48 L. T. Rep. N. S. 909 ; 8 P. Div.

109 ; 5 Asp. Mar. Law Cas. 93 ;
The Y o rksh ire m a n, 2 Hagg. 30, n.

This is a stronger case than a c la im  fo r demur
rage, inasmuch as demurrage is always proble
m atical, whereas th is  is a cla im  fo r a certain 
p ro fit.

N e lso n  in  rep ly. Cur. a d v . v u lt .

A u g . 9.— L o rd  E sher, M .R.— In  th is  case the 
question is, whether certain damages ough t to  be 
allowed against the owners of the G ra d e . I t  
m ust be taken on the decision of facts by the 
President of the A d m ira lty  D iv is ion , tha t, at the 
tim e of the collis ion caused, fo r the purpose of 
th is  in qu iry , by the fa u lt of the G ra d e , the 
owners of the A rg e n tin o  had an existing p ro fit
able contract w ith  certa in parties fo r  the h ire  of 
th e ir  ship fo r a fu tu re  voyage, and th a t by reason 
of the collison they lost the advantages of th a t 
contract. B u t i t  is also apparent tha t a t the tim e 
of the collis ion the A rg e n tin o  was not sa iiing 
under th a t contract at a l l ; tha t the voyage on 
w hich she was sa iling at the tim e o f the c o lli
sion was under a w ho lly  d iffe rent and indepen
dent contract. The question is, whether any loss 
in  respect of the fu tu re  contract can be allowed 
as damage consequent upon the collision. I t  is 
argued on behalf of the G ra d e  th a t such damage 
is too remote. I t  is argued on behalf of the 
A rg e n tin o  th a t she is en titled  to  a re s t itu t io  in  
in te g ru m .

The firs t po in t raised is, whether there iB or 
is no t upon these propositions a d iffe rent ru le  
in  the A d m ira lty  from  th a t in  the common 
law courts. The second po in t is, w hat is the true  
meaning o f the phrase re s t itu t io  i n  in te g ru m ?  
The th ird  po in t is, w hat is the true  de fin ition  of 
the phrase tha t the damages m ust not be too 
remote? The fo u rth  question is, w hether the 
damages under consideration are o r are not too 
remote P As to  the f irs t point, i t  would be 
deplorable i f  there were any difference, bu t I  am 
of opin ion th a t there is not. In  the case o f The  
G aze lle  (u b i sup .), D r. Lushington, speaking of 
damages claimed under the ru le  of re s t itu t io  i n  
in te g ru m , says : “  A n d  i f  I  find  th a t in  the courts 
of common law the p rinc ip le  has been applied to 
any case ex de lic to  in  the m anner to  w h ich I  have 
referred, i t  w il l be m y d u ty  to  adopt and apply 
the same princ ip le  in  th is  and fu tu re  cases of 
the like  k ind , more especially as I  do not find  
th a t in  the practice of th is  court there has been 
any such consistent and un ifo rm  course of prac-
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tiee as would m ilita te  against its  in tro du c tion ." 
A n d  D r. Washington then examines and adopts 
a ru lin g  of Cresswell J. in  the then C ourt of 
Common Pleas. A nd  in  the case of The G clum hus  
(u b i sup .) he says, again tre a tin g  of the ru le  as 
to damages, A n d  not on ly in  th is  court, bu t in  
a ll other courts, the general ru le  of law is and 
aga,m, bu t, a lthough th is  is the general p rinc ip le  
ot law, a ll courts have found i t  necessary to 
adopt certa in  rules fo r  the application of i t . ”  
Again, in  the case o f E .M .8 .  In f le x ib le  (u b i sup.), 
the same learned judge, on the same m atter, 
says, ouch, I  apprehend, are the general p rin - 
cmles w h ich a pudge at N is i P rius  would lay 

own fo r the d irection  of a ju r y  in  a case in  
which i t  was th e ir  du ty  to  assess the damage.”  
As to the second point, i t  is often argued as i f  
th is  ru le  and the ru le  as to  remoteness were two 
co-ordinate and inconsistent rules, bu t, in  tru th , 
th is  is a ru le  subordinate to the ru le  as to 
lemoteness. I t  is a ru le  as to  the measure of 
damage which is a llow ed; i t  does not deal w ith  
a damage w hich cannot be allowed. Th is ru le  
does not come in to  • p lay w ith  regard to any 
claimed head of damage u n t il i t  has been deter
mined by the ru le  as to  remoteness whether 
th a t head of damage can be brought in to  con
sideration a t a ll. This is the true  effect of what 
is la id  down by D r. Lushington in  The C o lum bus  
(u b i sup .). “  U nder th is  assumption,”  he sa3's,
‘ w.hat is the ground upon w h ich  he rests his 

cla im  fo r more than the fu l l  value of his vessel 
■n the present instance P I t  has been argued 
on his behalf th a t the p rinc ip le  upon w hich the 
court proceeds in  a ll m atters of th is  k in d  is a res
t i tu t io  i n  in te g ru m  ; in  other words, the p rinc ip le  
of replacing the p a rty  who has received the 
damage in  the same position in  which he would 
have been provided the collision had not occurred. 
As a general proposition, undoubtedly the p r in 
ciple in  question is co rrectly  stated, and not on ly 
in  th is  court, bu t in  a ll other courts, I  apprehend 
the general ru le  of law is th a t where an in ju ry  is 
com m itted by one in d iv id u a l to  another, the pa rty  
receiving the in ju ry  is en titled  to an indem nity  
fo r the same; b u t a lthough th is  is the  general 
p rinc ip le  of law, a ll courts have found i t  neces
sary to  adopt certain rules fo r  the application of 
it ,  and i t  is  u tte r ly  impossible in  a ll the various 
cases th a t may arise tha t the remedy which the 
law may give should always be to  the precise 
amount o f the loss o r in ju ry  sustained.”  Anyone 
who considers the subsequent pa rt of th a t ju d g 
ment w i l l  see th a t the certain rules to  which D r. 
Lush ington refers include the ru le  as to the re
moteness of damage. The ru le  as to remoteness of 
damage does no doubt l im it  the lite ra l applica
tion  of the ru le  as to  re s t itu t io  in  in te g ru m , yet in  
m y view the tw o rules are independent, and the 
firs t m atte r fo r  consideration in  any pa rticu la r 
case is whether the damage claimed is o r is not 
too remote. This brings me to  the th ird  ques
tion . As to  th is  i t  seems to  me, as was said in 
H a m m o n d  a n d  Co. v. B ussey  (20 Q. B. D iv . 79), 
tha t i t  is useless to go fu rth e r back than to 
H a d le y  v. B a xe n d a le  (u b i sup .). T ha t case states 
the rules which have been always since recog
nised as applicable both to cases of contract and 
to rt. This is the view  of the au thor of Maype on 
Damages, and he deduces (p. 44, 4 th  edit.) the 
ru le  as follows : “  H a v ing  examined the principles 
bv which the assessment of damages is governed,

we have next to inqu ire  what ground o f damage 
w il l  in  no case be admissible. These grounds 
m ay be classed under the general head of remote
ness. Damage is said to be remote when, a lthough 
a ris ing  ou t o f the cause of action, i t  does not so 
im m edia te ly and necessarily flow from  i t  as th a t 
the offending pa rty  can be made responsible fo r  it . ”  
This ru le  is fu r th e r explained thus (p. 45): “ The 
f irs t  and in  fact the on ly  in q u iry  in  a ll these cases 
is whether the damage complained of is the 
na tu ra l and reasonable resu lt of the defendant’s 
ac t; i t  w i l l  assume th is  character i f  i t  can be 
shown to  be such a consequence as in  the o rd i
nary course of th ings would flow from  the act, or 
in  cases of contract i f  i t  appears to have been 
contemplated by both parties. W here ne ithe r of 
these elements exists, the damage is said to  be too 
remote.”  I n  Sedgwick on Damages there are 
several phrases used to  express the idea. In  
chapter 2 “  the law refuses to  take in to  considera
tion  any damages consequentially or rem otely 
resu ltin g  from  the act complained of 
This general p rinc ip le  pervades the c iv il as 
w e ll as the common law, and applies equally 
to cases of breach of contract and of v io la 
tio n  of d u ty ; to  a ll cases in  short where no 
com pla int is made o f any deliberate in ten
tio n  to  in ju re .”  C itin g  a French commentator 
on the French code he says : “  The code does not 
require tha t the non-performance of the contract 
should be the im m ediate and d irect cause o f the 
damage, but on ly th a t the damage should be the 
im m ediate and d irec t resu lt of its  v io lation, 
w h ich  is a ve ry  d iffe rent th in g .”  He afterwards 
approves of the de fin ition  of M r. Greenleaf : “  The 
damage to be recovered m ust always be the 
na tu ra l and proxim ate consequence of the act 
complained of.”  He afterwards points out tha t 
the damage re lied on m ust be an actual damage 
proved in  the pa rticu la r case. I t  m ust beside 
tha t be the reasonable na tu ra l consequential 
resu lt o f the act complained o f; but, even though 
i t  be in  some sense a ll these, i t  m ust moreover De 
the necessary d irec t immediate proxim ate resu lt 
of the act complained of. A  great many of these 
words seem to  be almost, i f  not t.u ite, svnonv- 
m ous; “ reasonable”  and “ n a tu ra l”  seem to  be 
so, “ im m ediate ’’ and “ p ro x im a te ”  seem to  be 
so. The damage then m ust be an actual damage 
proved to  have occurred in  the pa rticu la r case. 
I t  m ust be the reasonable and na tu ra l resu lt of 
the act complained of. I f  i t  can be shown tha t 
the resu lt w h ich has occurred is such as would be 
the consequence of the act in  the ord inary  course 
of things, th is  requirem ent is satisfied. I f  the 
resu lt is such as would not be the consequence 
of-the act in  the o rd inary  course of things, there 
m ust be some special circumstances which make 
i t  the reasonable and na tu ra l resu lt in  the 
pa rticu la r case. I f  the resu lt in  the pa rticu la r 
case fa ils  to  sa tis fy  a ll these conditions, the 
case fa i ls ; the damage cannot be recovered. I f  
the resu lt satisfies these conditions, i t  m ust s t ill 
fu rth e r be the d irec t and im mediate or proxim ate 
resu lt o f the act complained of. A n d  i t  is not so 
i f  i t  is on ly b rought to  be the resu lt of the act 
complained of by reason of some interm ediate 
act o r circumstance, which m ig h t or m ig h t not 
have happened between the act complained of and 
the resu lt re lied on.

The fo u rth  question is, whether in  th is  case 
the requisite conditions are satisfied. The act
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complained of is the w ro ng fu l collision. The 
resu lt re lied  on is the fa ilu re  of the  ̂ agree
m ent as to  the fu tu re  h ire  of the ship. Is  
the  existence d u rin g  a voyage o f an agreement 
as to  a fu tu re  independent h ir in g  o f a ship, o r an 
ex is ting  charte r as to  a fu tu re  independent 
voyage, an o rd inary  occurrence in  shipp ing busi
ness ? A n d  more, is i t  an o rd inary  consequence 
o f a dam aging collision occu rring  on a voyage 
th a t an ex is ting agreement or charte r as to .a 
fu tu re  independent voyage should be frus tra ted  P 
N e ith e r proposition can be answered in  the a ffir
m ative. Knowledge o f business te lls one so ; 
bu t more conclusive, perhaps, is the fact tha t 
there is no trace of damage so resu ltin g  being 
allowed e ither in  the A d m ira lty  o r at common 
law. There are no special circumstances as to 
th is  po in t in  the present case. The cla im  in  th is  
case therefore fa ils  to satis fy  the  necessary con
d itio n  as to the resu lt being an ord inary  result, 
and cannot be a llow ed ; and also the existence 
o f the  agreement as to  the fu tu re  voyage is a 
circumstance which m ig h t o r m ig h t no t happen, 
as jo in in g  the damage re lied on to the act com-

Ela ined of, so tha t the condition as to  the damage 
eing the d irect and im m ediate resu lt of the act 

complained o f is not fu lfilled . Th is decision does 
no t con flic t w ith  theauthorities which have allowed 
the loss of fre ig h t to  be earned on the voyage on 
which the ship is at the tim e o f the collision. A  
damage preventing the earning o f such fre ig h t 
necessarily and in  o rd ina ry  course leads d irec tly  
to  the resu lt th a t such fre ig h t is lost. Th is 
decision therefore does no t con flic t w ith  the 
decision in  The S ta r  o f  I n d ia  (u b i sup .). In  tha t 
case the C h e v io t was heaving short to  proceed on 
the chartered voyage, and the learned judge 
re lied on th a t fact, reading the evidence of the 
captain, tha t “  we were actua lly  heaving short on 
board the C hev io t, fo r the purpose of ge tting  
under weigh fo r the purpose o f proceeding to the 
said p o rt o f Gopalpore. The learned judge then 
continues : “  So the voyage may therefore oe said 
to  have begun.”  So, in  the case of The Consett 
(u b i sup .), the ship was sa iling on the chartered 
voyage. The case of The R is o lu to  (u b i sup .) is 
rea llv  to  the same effect the shiD there being 
in ju re d  w h ils t fishing. The cases of The P a ra n a  
(u b i sup.) and of T h e  N o t t in g  H i l l  (u b i sup .) are not 
to  the exact po in t raised in  the present case, 
though useful samples of the application of the 
Tule as to the remoteness of damages. I  cannot 
gather th a t the po in t elaborately argued before 
us was presented in  the same way to  the Pre
sident of the A d m ira lty  D iv is ion. The m ain 
points argued before h im  were on questions 
as to the facts on w h ich we have adopted his 
decision. I  am of opin ion th a t the existence 
of a head of damage which is found to  be too 
remote ought not to be legarded a t a ll. I t  
ought to be treated as not existing. I  am of 
opin ion th a t the appeal m ust be allowed, so fa r 
as the judgm ent of the learned President directs 
an in q u iry  as to  any allowance in  respect of the 
loss of the agreement fo r the fu tu re  h ir in g  o f the 
vessel.

B owen, L .J .— In  the judgm ent wh ich I  am 
about to read L ind ley , L . j .  concurs. I  regre t not 
to be able to  agree w ith  the judgm en t of the 
M aster of the Rolls, though I  feel considerable 
diffidence in  d iffe rin g  from  any view of his. A t  
the  tim e of the collis ion in  question the  A rg e n tin o ,

according to  the find in g  of the learned President 
(which I  adopt), was under an engagement w ith  
Messrs. W estcott and Laurance, a f irm  of ship- 
brokers in  London, to ca ll at A n tw e rp  to  collect 
cargo fo r a Batoum  route, and to  take a tu rn  fo r 
th a t purpose as one of a line  of steamers actua lly  
advertised. In  consequence of the collis ion she 
was necessarily pu t under repair, and was obliged 
to  abandon her engagement, the B e ta , another 
vessel belonging to  o ther owners, ta k in g  her 
place and earning the p ro fit fo r  the ship she 
would have received. The learned President 
has held th a t the case m ust be re ferred to  the 
reg is tra r to ascertain the amount of loss which 
the owners o f the A rg e n tin o  have sustained by 
th e ir  vessel not being able to fu lf i l  th e ir  con
trac t, and has in tim ated  th a t his calcula tion is 
to  be made from  the p ro fit ac tua lly  earned on 
the same voyage by the B e ta , a fte r a llow ing 
fo r the difference o f capacity, &c., between 
the tw o vessels. The owners of the G ra d e  have 
appealed from  the President’s decision, and the 
question before us is as to  the p rinc ip le  on 
w h ich the damages fo r th is  collis ion should be 
assessed.

The damages recoverable from  a wrongdoer 
in  cases of collis ion a t sea m ust be measured 
according to  the o rd ina ry  princip les o f the 
common law. Courts of A d m ira lty  have no 
power to g ive more, they ought not to  award 
less. Speaking generally as to  a ll w rong fu l 
acts whatever a ris ing  out of to r t  o r breach of 
contract, the E ng lish  law  on ly adopts the p r in 
ciple of re s t itu t io  i n  in te g ru m  subject to  the 
qualification or res tric tion  th a t the damages m ust 
not be too rem o te ; th a t they m ust be, in  other 
words, such damages as flow  d ire c tly  and in  the 
usual course of th ings from  the w ro ng fu l act. To 
these the law  superadds in  the case of a breach 
of contract (or, so to  speak, according to  the 
view taken hy some ju r is ts , the law  includes, 
under the head of these ve ry  damages, where the 
case is one of breach of contract), such damages 
as m ay reasonably be supposed to  have been in  
the contem plation of both parties at the tim e 
they made the contract as the probable resu lt of 
its  breach. W ith  th is  single m odification or 
exception, which is one th a t applies on ly to  cases 
o f breach o f contract, the Eng lish law only 
perm its the reooverv o f such damages as are 
produced im m ediate ly and n a tu ra lly  by the act 
complained of. A  collision at sea, caused by the 
negligence of an offending vessel, is a mere to rt, 
and we have on ly  therefore to  consider w hat has 
been in  the pa rticu la r case its  d irec t and na tu ra l 
consequence. Th is consequence (in  the case of an 
innocent ship which is disabled by an accident) 
is th a t its  owner loses fo r  a tim e  the use which 
he otherwise would have had of his vessel. There 
is no difference in  p rinc ip le  between such a loss 
and the loss which the owner of a serviceable 
th resh ing machine suffers from  an in ju ry  w h ich 
incapacitates the machine, o r the loss which a 
workm an suffers who is prevented from  saving 
money by the w rong fu l detention of p lan t which 
cannot at once be replaced. A  ship is a th in g  by 
the use of w h ich money may be o rd in a rily  earned, 
and the on ly question in  case of a collis ion seems 
to  me to  be, what is the use w hich the shipowner 
would, bu t fo r  the accident, have had o f his ship, 
and w hat (exclud ing the element of uncerta in  
and speculative and special p ro fits ) the ship-
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owner, b u t fo r  the accident, would have earned
í w hv U-Seí!f í er ?, Xt is o n th is  Principle alone 
tha t i t  is habitua l to allow, in  o rd inary  cases, 
damages fo r the tim e d u rin g  which the vessel is 
la id  up under repair, in  add ition  to the cost of 
the repairs themselves. B u t th is  is m ere ly an 
application of the general princip le , and is not 
the measure in  a ll cases of the loss. I t  m ig h t 
conceivably upon the one hand, be the fact tha t 
the damaged ship would not and could not have 
earned any th ing  at a ll w h ile la id  up fo r repairs, 

ough such a case m ust necessarily be excep
tional. In  such circumstances, no th ing  ought to 
be allowed fo r demurrage. Upon the other hand, 
the d irect consequence of the accident m ig h t be 
tha t the in ju re d  vessel was necessarily th row n 
out of her employment, not m erely d u rin g  the 
period of repair, bu t fo r a longer period s till,  
in  such a case the loss could not p roperly be 
measured by the tim e taken in  repairs alone. 
i  he questions, therefore, to  be inqu ired in to  are 
two. Ih e  firs t, to  what extent ( if  any) the vessel

as been th row n  out of employment by the 
acc ident; the second, w hat would have been the 
fa ir  earnings of a vessel such as the A rg e n tin o  
advertised to  sail, as was the A rg e n tin o , on 
Messrs. W estcott and Laurance’s line  to  Batoum, 
excluding, as I  have said, eve ry th ing in  the nature 
of uncerta in and speculative pro fits  ? When 
a ship, at the tim e  of collision, is under a charter- 
pa rty  th a t is lost in  consequence of the collision, 
the existence o f the cha rte r-pa rty  is admissible 
and m ateria l to  show (what otherwise m igh t 
have been a m atte r of doubt) th a t the ship has 
been throw n out of em p loym ent; bu t I  cannot 
see th a t fo r  the purpose of such proof the exist
ence of an actual cha rte r-pa rty  is essential, since 
other evidence m aybe equally cogent to establish 
the loss of employment. A  whaling vessel which 
loses her season is th row n out of employment 
ju s t as sure ly as i f  she had been a cargo-carry
in g  vessel under a charter th a t has to be 
abandoned.

In  the present case the A rg e n tin o  was under an 
engagement to take her tu rn  at A n tw e rp  to 
collect cargo. The exisience of such an engage
ment is evidence to show tha t, bu t fo r the acci
dent, she would not have remained idle, bu t 
would have been employed, and she must be 
treated fo r  the purposes of damages, in  m y 
oninion, as i f  she were a ship about to  trade on 
Messrs. W estcott and Laurance’s line, and 
advertised to  sail from  A n tw e rp  fo r th a t p u r
pose, and the extent to which such pro fitable 
employment has been lost m ust be a question of 
fact, to be decided by the tr ib u n a l whose du ty  i t  
is to  assess the damages. I t  remains, however, 
s t i l l  to  be considered what is the value at which 
th is  loss of employment is to  be calculated in  the 
case of a vessel which but fo r the accident would 
have been serviceably used by  her owner in  a 
pa rticu la r manner. This is a d iff ic u lt m atte r to 
calculate, bu t the d ifficu lty  is only, a fte r a ll, one 
of fact. W here there is an actual charte r-party  
such d ifficu lty  is reduced to a m in im um . W here 
there is no charter-party, bu t m ere ly a reasonable 
ce rta in ty  of employment, the m a tte r is le ft  more 
at large. Probably the most accurate mode of 
p roof would be the opinion of persons acquainted 
w ith  the trade and w ith  the capacity and condi
t ion  of the ship, who ought to  be able to  say 
what, under the circumstances, would be the

[C t . op A pp.

ord inary  earnings of such a vessel engaged to  
sail upon, and about in  a short tim e to sail upon 
such an adventure as d istinguished from  a ll 
uncerta in and a ll special p ro fits  w h ich m ig h t or 
m ig h t not be reaped in  a pa rticu la r speculation. 
I  do not th in k  th a t the loss of such average and 
o rd in a ry  earnings in  respect of a vessel which 
was advertised to. sail, as the A rg e n tin o  was, 
would be other than the d irect and na tura l conse
quence o f the collision. The question is not 
w hat would have been the damage th a t m ig h t 
have been antic ipated in  the case o f other 
o rd ina ry  ships, b u t what was the d irec t and 
actual damage done in  the case of the A rg e n tin o .  
We have no t to  consider, in  o ther words, whether 
seagoing ships o rd in a rily  have such engagements 
as the A rg e n tin o  had a t the tim e  o f the collision, 
bu t w hat was the d irec t and na tura l consequence 
of a collis ion to  a ship, which in  fac t enjoyed such 
prospects o f employment. The above reasoning 
appears to  me to be correct on princip le , and 
conformable to au tho rity . In  H e a rd  v. H o lm a n  
(19 C. B. N . S. 1) B rie , C.J. says, “ Loss by 
collis ion is, amongst other th ings, loss of the 
fre ig h t w h ich  the ship would have earned i f  she 
had not been crippled by the collis ion.”  See also 
per L o rd  Cairns, in  The T re n t a n d  H u m b e r  
C o m p a n y ; E x  p a r te  C a m b ria n  S team sh ip  Com - 

(20 L . T. Bep. 1ST. 8. 301; 3 M ar. Law  Cas.
O. b. 119; L . Rep. 4> Oh. App. 112) and W ils o n  v. 
G en era l I r o n  S crew  C o llie ry  C om p any  (47 L . J. 239, 
Q. B.). I t  is as i t  appears to  me on the above 
grounds, and no other, tha t loss o f a beneficial 
charte r-party  has been allowed in  the A d m ira lty  
Court. See The S ta r  o f  I n d ia  (u b i su p . ) ; The  
C onsett (u b i s u p . ) ; The S team boa t N a rra g a n s e tt 
O lco tt’s A d. Rep. 388); and The S trom less  

(1 Lowell, 153). On these grounds loss of a 
fish ing adventure was allowed in  The E is o lu to  

sup .). In  the case of The C larence (u b i sup.) 
D r. Lush ing ton  says as follows : “  I t  does not 
fo llow  as a m atte r of necessity tha t any th ing  is 
due fo r the detention of a vessel w h ile  under 
repair. U nder some circumstances undoubtedly 
such a consequence w il l  fo llow , as, fo r  example, 
where a fish ing voyage is lost or where the 
vessel w ould have been beneficially employed. 
H ad the owners o f the C larence  proved 
th a t the vessel would have earned fre igh t, 
and th a t fre ig h t was lost by the collision, the 
case would have fa llen under the princ ip le  
to w h ich I  have last adverted.”  So, in  the B la c k  
P rin c e  (Lush. 568) the measure of the length 
of demurrage caused by a collis ion was held 
to  be the length o f tim e  du rin g  wh ich, by reason 
of the collision, the vessel had been throw n ou t of 
employment. I  agree, therefore, generally w ith  
the view  taken by the learned President below, to 
the effect tha t the loss of the fu tu re  adventure on 
which the A rg e n tin o  was advertised to  sail must 
be taken in to  account. The po in t at which 1 pa rt 
from  h im  is in  th a t pa rt o f his judgm ent in  
which he considers th a t the pro fits  earned by the 
Beta, m ig h t be given in  evidence as a mode of 
a rr iv in g  (a fte r due allowance fo r the differences 
of the two ships) at the value of the loss by the 
A rg e n tin o  of her intended adventure. I  cannot 
help th in k in g , w ith  a ll deference to  the 
judgm ent of so experienced a judge, th a t th is  
evidence as to  the pro fits  o f the B e ta  is, s tr ic t ly  
speaking, inadmissible, though, probably, the 
difference between our two views is im portan t in
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theory  only. I  do not th in k  there is any au
th o r ity  fo r  the reception of such evidence, and on 
p rinc ip le  I  am of op in ion i t  is no t s tr ic t ly  rece iv
able. W hat p ro fits  the B eta  made is rea lly  res 
in te r  a lio s  ac ta , and special instances of p ro fits  
made by other ships cannot be given, I  th in k , 
in  exam ination in  chief any more than m  an 
in q u iry  in to  the value of land i t  would be per- 
m issible to  offer in  exam ination in  chief special 
instances of the sale o f other such land m  the 
v ic in ity . I  propose to  va ry  the d irec tion  of the 
learned President in  th is  respect only, and to 
d irec t th a t the m a tte r go back to  the reg is tra r to  
a llow  such damages in  respect of the collis ion as 
w ould represent the o rd ina ry  and fa ir  earnings 
of such a ship as the A rg e n tin o , having regard to 
the fac t th a t she was p u t up as one of W estcott and 
Laurance’s line  o f steamers tra d in g  to  the B lack 
Sea, and advertised to sail as such. There ought 
to  be no costs of th is  appea l; the costs of the 
reference and the costs in  the court below ought 
to  be reserved and dealt w ith , by the court 
below.

Solic ito rs fo r the p la in tiffs , Low less  and Go.
Solic ito rs fo r the defendants, D o w n in g  and 

H o lm a n .

HIGH COURT OF JUSTICE.

Q U E E N ’S B E N C H  D IV IS IO N .
T u esda y , J a n .  15,1889.

(Before H uddleston, B. and W ills , J .) 
A rmstrong and Co. v . Gaselee and others, (a ) 

P ra c tic e — D am a ge  by c o ll is io n — A c tio n  by  tow  
a q a in s t tu g  —  P re l im in a ry  acts —  B u ie s  o f  
S uprem e C o u rt 1883, O rd e r X I X . ,  r .  28.

The p la in t i f fs ,  the ow ners  o f  the barge H . a n d  o f  
he r cargo, em ployed the de fend an ts  tu g  W . to 
to w  the H .  f r o m  one p lace  to  a n o th e r yn  the  
Tham es. W h ile  be ing so tow ed the H . w as  
b ro u g h t in to  c o ll is io n  w i th  a n o th e r vessel, a n d  
w as lo s t toge the r w i th  he r cargo. I n  a n  a c tio n  
f o r  dam ages f o r  neg ligence a g a in s t the ow ners o f
the  tu g :  . , , ,

H e ld , th a t a n  o rd e r th a t p r e l im in a r y  acts sh o u ld  
be f i le d  u n d e r O rd e r X I X . ,  r .  28, w a s  p ro p e r ly  
re fused .

A ction brought by the owners of the barge 
H espe rus  and of her cargo against the owners or 
the tu g  W asp. The p la in tiffs  employed the Wasp 
to  tow the H esperus  to  a po in t on the ihames. 
W h ile  being so towed the H esperus  was brought 
in to  co llis ion  w ith  another vessel w ith  the resu lt 
tha t the barge and her cargo were lost.

The indorsement on the w r it  of summons was 
as fo llo w s :

The plaintiffs claim damages to their barge Hesperus, 
and the oargo of seed thereon, caused by the negligence 
of the defendants or their servants whilst such barge 
and cargo were in their custody or under their control.

The master having refused to order tha t p re
lim in a ry  acts should be filed  under O rder N IX .,  
r. 28, the defendants appealed, and Denman, J. 
re ferred the application to  the court.

O rder X IX .,  r. 28, provides tha t,
In  actions in any division for damage by collision 

between vessels, unless the court or a judge shall other-
(a) Reported by FITZROY COWPKR, Esq., Barrister-at-I.aw

V ol. V I . ,  N. S.

wise order, the solicitor for the p la in tiff shall w ith in 
seven days after the commencement of the action, and 
the solicitor for the defendant shall w ith in seven days 
after appearance, and before any pleading is delivered, 
file w ith the registrar . . .  a document, to be called 
a preliminary act, which shall be sealed up, and shall 
not be opened until ordered by the court or a judge, and 
which shall contain a statement of certain particulars.

J . P . A s p in a l l fo r  the defendants.— The ob ject 
o f req u iring  p re lim ina ry  acts to  be filed  is to 
prevent one pa rty  from  shaping his case to  meet 
the case pu t fo rw ard  by the o ther p a r ty :

The present case is c learly  w ith in  the words of 
O rder X IX .,  r .  28, and there is no th ing  in  the 
circumstances to  take i t  out of the  rule.

Joseph W a lto n  fo r  the p la in tiffs .—The present 
is in  substance an action fo r damages fo r  breach 
of contract, and is therefore not w ith in  the ru le  
at a ll. The words “  damage by collis ion between 
vessels ”  do not apply to  a case of th is  descrip
tion . The ru le  only applies as between co llid ing  
vessels:

The John Boyne, 36 L. T. Rep. N. S. 29; 3 Asp. Mar.
Law Cas. 341.

The object of the p re lim ina ry  act is th a t each of 
the co llid in g  vessels should describe the position 
of the other. Several of the pa rticu la rs  to be 
given in  the p re lim ina ry  act can on ly be applicable 
to co llid in g  vessels.

J . P . A s p in a l l replied.
H uddleston, B.— The circumstances of th is  

case render i t  a d iff ic u lt one. The p la in tiffs ’ 
vessel was a barge, and the defendants’ tu g  so 
towed the barge tha t i t  came in to  collis ion w ith  
another vessel. N o doubt i t  may often be very 
useful to file  a p re lim in a ry  act. That was said 
by D r. Lush ing ton  in  The In f le x ib le ,  and a fte r
wards in  T h e  V o rt ig e rn . I n  the la tte r  case he 
sa id : “  P re lim in a ry  acts were in s titu te d  fo r two 
reasons— to get a statem ent from  the parties of 
the circumstances re ce n ti fa c to ,  and to  prevent 
tha defendant from  shaping his case to  meet the 
case p u t fo rw ard  by the p la in tiff. In  practice 
they have been found ve ry  useful, and ne ither 
p a rty  is allowed to  depart from  the case he has 
set up in  his p re lim ina ry  act. Some o f the facts 
stated in  the p re lim ina ry  act are facts absolutely 
w ith in  the knowledge of the p a rty  m aking the 
statement, some are m atters of op in ion only. 
The cou rt w i l l  expect correctness where correct
ness is in  the power of the p a rty .”  T ha t view 
of D r. Lush ington is carried out by Order X IX .,  
r. 28. In  the case of The J o h n  B oyne , S ir  Robert 
P h illim o re  pointed ou t tha t, unless there is a 
m u tu a lity  between the p la in t if f  and the defen
dant in  regard to  the in fo rm a tion  they are 
able to  fu rn ish , p re lim ina ry  acts should not be 
ordered to be filed.

The present case is an action in  w h ich the 
p la in tiffs  sue fo r damages from  the owners of 
a vessel w h ich  d id  no t collide w ith  the p la in 
t if fs ’ vessel. I t  is, I  th in k , obvious th a t what 
is required in  p re lim ina ry  acts is the view of 
each o f the co llid in g  parties as to  w hat brought 
about the collision. Can the ru le  apply then 
to the present case F Some of the statements 
required to be made in  the p re lim ina ry  act 
m ig h t present no d iff ic u lty  ; bu t the statement, 
fo r example, as to  the course and speed of the

2 Z
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re fe re n ce d  f irs t seen haverererence to the  co llid ing  vessel. The vessel In
TZ n fr n° \ lkn0W about t h l  speed
m u d  the^ tatemcnfc as t0  the lig h ts  carried
tu g  Then the d®  present case to  those of the 
were ta k d  to  7  S“ “ “ *  state w hat measures 
I n  l t  d  n V-°,d th,6 collis ion> though the tu g  
intended t n \  V1d V tlia i  tho statements w e rf
and tha t theb ? ad® V  the tw o co llid in g  vessels, and th a t the ru le  applies on ly to  them  and not
to a ease where one of the vessels is forced to 
a c a ^ i n ^ A  l “ 1-*1' The present> therefore, is not 
be filed hlCL ^  CaU ° rde r Pre li™mary acts to

cardotLST 'tv 7 Ii , a?1 ,°f  the Same 0Pin ion. One
r  28 flon l-hm k ’ i h?lp  S6emg tha t 0 rd e r X I X <
two ’co d id  ° n ly  it0 a tluestion  a ris ing  between
o7 thc .n d  VeSf ls ' is tr,,e  th a t the words ot the ru le  are large, b u t i t  was necessary to

c ia im s 'hv 6nSlVe IangUage in  order to cover claims by cargo-owners as w e ll as those by shin-

m d h tSn n t V h° Uld t ° r r y  t0  aay th a t there m ign t not be cases ot th is  description in  wh ich
*he “  c°nl<i properly order p re lim ina ry  acts 
to be filed ; bu t at a ll events th is  is not a case in  
which such an order ought to  be made. E ithe r, 
therefore, the ru le  does not apply at a ll to the 
present case, or, i f  i t  does, the cou rt has a dis
cre tionary power, and should refuse the order.

O rd e r re fused .
S o lic ito r fo r  the p la in tiffs , 0 .  F .  P h i lb r ic k .  
Solic ito rs fo r the defendants, Keene, M a ra la n d  

and. B ry d e n .

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

a d m i r a l t y  b u s i n e s s .
T u esda y , Ju n e  26, 1888.

(Before S ir J ambs H annen, assisted by T r in ity  
M asters.)

T he Cargo ex  U lysses, (a )

S a lva g e — Q ueen’s s h ip — D u tie s  of— B ig h t  to 
salvage.

W here  a B r i t is h  s h ip  is  w recked w ith  cargo in  the  
B e d  Sea a n d  one o f  H .M . sh ip s  is  em ployed to 
p ro te c t the s h ip  a n d  cargo f r o m  p lu n d e r  by the  
A ra b s , a n d  the com m and e r a n d  crew a lso ass is t 
m  s a v in g  the cargo by g e tt in g  i t  o u t o f  the h o ld  
a n d  c a r ry in g  i t  a  considerab le  d is ta n ce  to  liq h te rs  
a lth o u g h  i t  m a y  be th a t the co m m and e r a n d  crew  
a re  n o t e n tit le d  to  sa lvage i n  respect o f  the p ro 
te c tio n  w h ic h  they g ive  to the s h ip  a n d  cargo  by 
th e ir  presence, they a re  e n tit le d  to sa lvage in  
respect o f  a n y th in g  done ou ts ide  the o rd in a ry  
scope o f  th e ir  du ties , w h ic h  w o u ld  in c lu d e  the  
p la c in g  o f  sen tine ls  a n d  c a r ry in g  the cargo .

I n  a  sa lvage a c tio n  a g a in s t cargo , w here the sh ip  
a n d  cargo h a d  been w recked in  the  B e d  Sea, i t  
appeared  th a t the cargo ivas  c a r r ie d  u n d e r a  
b i l l  o f  la d in g  exe m pting  the s h ip o w n e r f r o m  l i a 
b i l i t y  f o r  loss caused by negligence o f  the m a s te r 
a n d  crew . The sh ipo w ne rs  c la im e d  sa lvage f o r  
services to the cargo a n d  b ro u g h t i n  a  c la im  fo r  
dem urrage  o f c e r ta in  o f  th e ir  sh ips  w h ic h  h a d  
rendered  services.

The C o u r t re fe rre d  these m a tte rs to  the re g is tra r

(a) Reported bv J. P. Aspinat.l and Bcti.bk Aspinall, Esqrs 
BarriRters-at-Law

to  re p o rt ho w  m u ch  w a s  due to the s a lv in g  o f  the
s h ip  a n d  how  m u ch  to the cargo.

T hese were tw o  salvage actions, tr ie d  together, in  
w h ich the p la in tiffs , the commander, officers, and 
crew of H .M .S . F a lc o n , and the Ocean Steamship 
Company, sought to  recover salvage fo r services 
rendered to the cargo laden on board the steam
ship Ulyses.

The services were rendered in  the  Red Sea in  
A ug . and Sept. 1887 under the fo llow ing  c ircum 
stances :

The steamship Ulysses, of 1300 tons net register, 
w h ils t bound on a voyage from  London to  P o rt 
Said and Chinese ports, and laden w ith  a cargo 
of qu icks ilve r and general merchandise, ran on a 
coral re e | no rth  o f the island of Jubal Sereea, in  
the Bed Sea, on A ug . 17. The cargo was being 
carried under b ills  of lad ing w h ich  exempted the 
owners o f the Ulysses from  lia b il ity  fo r  loss or 
damage caused by s trand ing o r wreck however 
caused, misfeasance, negligence, o r de fau lt of 
master and crew. Being unable to  get the vessel 
ott i t  was determ ined to  je ttiso n  part of the 
cargo in  shallow water. D u rin g  these opera
tions a num ber of armed Arabs appeared upon 
cargo06116 and began p lundering  the je ttisoned

On the 19th tw o ligh te rs  and labourers a rrived  
from  Suez, and H.M .S. F a lc o n  came up and lent 
some o t her crew to  assist in  g e ttin g  the  cargo 
out of the sh ip ’s hold. P a rt o f the F a lc o n ’s crew 
were also landed to  guard the je ttisoned cargo 
and prevent i t  from  being looted by the Arabs. 
On subsequent days other steamships belong
ing  to  the p la in tiffs , the Ocean Steamship Com
pany, came upand gave assistancein a ttem p ting  to 
tow  the Ulysses o ff and otherwise. The p la in tiffs , 
in  order to  save the je ttisoned cargo, had to haul 
i t  a considerable distance over the coral reef 
before i t  could be pu t in to  the boats. I t  was also 
necessary to  keep a num ber of sentries from  the 
F a lc o n  on guard, by day and n igh t, to pro tect 
the cargo from  the Arabs.

As to the Ocean Steamship Company the defen
dants denied th a t they were en titled  to any salvage, 
on the ground tha t they were hound to  take due 
care o f the cargo a fte r the s tra n d in g ; and th a t 
the alleged services were p rinc ip a lly  fo r  the p u r
pose of saving the s.s. Ulysses.

A s to  the F a lc o n  cla im  the defendants adm itted 
tha t some services had been rendered by the p la in 
tiffs , bu t alleged in paragraph 3 o f the defence as 
follows :

The services rendered by the plaintiffs in guarding and 
patrolling m the neighbourhood of the wreck are not 
such services as can or onght to be treated as salvage 
services The said services were rendered by the plain
tiffs m the course of their ordinary duties as the officers 
and crew of one of Her Majesty’s ships of war towards 
British subjects and property which were in peril of 
attack from hostile tribes, and from robbers and 
pirates.

S ir W a lte r  P h i l l im o re  and N e lso n  fo r  the 
officers and crew of H .M .S . F a lc o n .— The officers 
and crew o f the Queen’s ship are en titled  to 
salvage. T he ir services were ve ry  valuable, and 
c learly outside the scope of th e ir  d u ty  .-

The Rosalie, 1 Spinks, 188;
The Dalhousie,l P. Div. 271, n.

K e n n e d y ,Q.C. and B ic k fo rd  f o r  the Ocean Steam
ship Company.— The officers and crew of H .M  S 
F a lc o n  are not en titled  to salvage. They m erely
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A d m .]
T he  Cargo ex  U lysses. [A dm .

d id  th e ir  d u ty  in  a ffo rd ing pro tection to  the pro
pe rty  o f a sub jec t:

The Francis and Eliza, 2 Dods. llo .
M yb w rg h , Q.O. and Bailees  fo r the defendants.

S ir  W a lte r  P h il l im o re  in  reply.
S ir J ames H ansen .— I  regret to  say th a t l  can

r s & n » »  S  M S ;  .0

i t  desirable th a t I  should g iv  ^ ^

T " p“ i h I j r ,r f lv i r  s i  b «  £
observadons I  shall have to  make on p o t h e r  

w d fshow  t l a f l  am i n a T ^ t  state of uncerta in ty

w iths tand ing this, i t  is desired tha t 1-should d  s 
Dose of th e  F a lc o n  claim a t once, I  w i l l  do so, 
because I  th in k  I  have arrived  at a, conclusion 
which is satisfactory to  m y owni m ind , and which 
I  hope w ill be satisfactory to  those whose claims 
I  shall have to deal w ith . [Counsel having assented 
L T h i  bourse proposed, the learned President 
continued :] I  m ust sho rtly  state sufficient o f ̂ he 
facts to make m y observations in te llig ib le , lh e  
m y s s £  a large s/eamship be longing to  the Ocean 
Steamship Company and having o n .b o a rd  a 
valuable cargo, estimated to  be worth> 60,000 
ran on a reef fr in g in g  an un inhab ited island 
the Red Sea on A ug. 17. The Arabs and some 
Maltese swarmed on to the island, seeing ™ at 
there was a ship in danger, and there undouM edl^ 
was great danger tha t the cargo w ou ld  be looted. 
Assistance was at once sent for, and o ,
agent of the company at Suez a rrived  w d h  a 
lig h te r and a tug. 9 n  the same day H -M U . i  a ie w  
was requested to give assistance in  P ' ® to
cargo and also in  doing w hat was necessary to  
save it .  There can be no doubt tha t the servl??® 
rendered by the F a lc o n  were of a very va luable 
k in d  Therewas no t merely the protection afford 
by the presence of one of H e r M ajesty's ships, bu t 
also by the posting of sentinels on s to re ,^  
prevent the Arabs tak in g  possession of *he caJ f ° e 
In  add ition  to tha t, the men of the Uaicon. we 
engaged on board the F a lc o n  in  ge ttin g  the goods 
out of the hold, which was fu l l  of m t o r w h j
had been fouled to  an extraord inary extent lh e
foulness of the w ater was not on ly a source of gre 
annoyance to those engaged in  ^ u g  ou t the 
cargo, bu t possibly a source of dange , 
cargo got down lower the men had to  stand up to 
th e ir  arm pits in  th is  water, and occasion y  p 
th e ir  heads under it. Then again, as the °a rf 0 ^  
jettisoned in  shallow water, there was the labour 
of g e ttin g  i t  from  the water to  the 
of transporting  i t  about one-th ird  of a m i 
place where i t  was pu t in to  the ligh te rs  y 
troublesome w ork when one bears in  m ind 
heat o f th a t season of the year m the Rea be». 
The F a lc o n  ceased work a t the end of A ugust, but 
d id  not leave t i l l  the 6th Sept., and then took a large 
po rtion  of the cargo w ith  her.

W ith  regard to  the value o f the cargo 1 
am s t i l l  in  very great uncerta in ty. I t  seems 
to have been carried under b ills  of lad ing

w hich exempted the Ocean Steamship Company 
from  lia b ility  under any possible circumstances.
I  do not know  what the circumstances were 
th a t b rought about the s trand ing bu t the 
resu lt now is, th a t the Ocean Steamship Com
pany tre a t the m atte r as though they were 
strangers who had rendered a salvage service to 
the whole venture, in c lud in g  th e ir  own ship and 
the  whole of the cargo on board. They b rin g  in  a 
claim  fo r  the general w o rk  which they d id  du ring  
a period from  the 17th A ug . to some tim e in 
November. They go so fa r as to  b r in g  m  as 
pa rt of th a t claim  a sum of 40001. as demurrage 
fo r those vessels wh ich were stopped from  tim e to 
tim e in  th e ir  tra n s it th rough  the Red bea, m  
order to  assist in  ge tting  the Ulysses o il. i t  
appears to me to be clear th a t they have tnem- 
selves adm itted th a t the whole of these claims are 
not to  be debited to  the cargo. The m ateria ls to r 
dissecting th e ir  claim  were furnished very la te  in  
the hearing before me. They were subjected to 
c ritic ism , and i t  was shown to  m y satisfaction tha t 
many th ings were charged against the cargo 
which ought no t p rope rly  to  be charged against 
i t .  I  was in  hopes tha t by patience I  should have 
been able to unravel the d ifficu lties, b u t I  now 
propose to  refer the m atte r to  the reg is trar, 
suggesting th a t he should d iv ide  the account in to  
three p a r ts : F irs t, w h ich  of these charges are 
c learly a ttribu tab le  to the cargo alone P Secondly, 
which of them are clearly a ttribu tab le  to  the ship 
alone P A n d  th ird ly , wh ich of them  are a ttr ib u t
able to  ship and cargo P These seem to  me to  be 
broadly the heads of account which have to be 
determ ined, and when I  know these figures I  shall 
be able to  say how m uch should be assigned to the 
Ocean Steamship Company fo r  w hat they did  in  
respect of the cargo. Therefore, as regards 
th a t pa rt of the case, I  d irect i t  to  go to the 
reg is tra r. _ .

W ith  regard to  the F a lc o n  I  w il l now deal w ith  i t  
as best I  can. The cla im  is pu t fo rw a rd  on behalf 
of the captain and crew by  the a u th o rity  of the 
A d m ira lty . I t  is to  be observed th a t i t  is  not a 
cla im  by ' the A d m ira lty  which would involve a 
cla im  fo r the use of the ship, b u t s im ply a cla im  
by the captain and crew. They are therefore not 
en titled  to b r in g  in to  consideration the value of 
the F a lc o n , as is usua lly  the  case in  salvage 
actions. Now arises the  question, in  w hat way are 
the services of the captain and crew to  be esti
mated ? I t  appears to  me th a t there is a certain 
amount of protection which is so c learly w ith in  the 
du ty  of one of H er M ajesty's 'ships th a t i t  would 
not give any cla im  fo r salvage services. I  do not 
th in k  the A d m ira lty  has sanctioned a claim which 
is based s im p ly  upon the pro tection offered by 
the presence of one of H e r M ajesty ’s ships against 
p iracy o r land robbers. The case is a ltered when 
the officers and crew are called upon to do some
th in g  w h ich is not w ith in  the o rd inary  scope of 
th e ir  duties. That rem ark applies to  the posting 
of sentinels on th is  is land fo r the purpose of p ro
tec tin g  the cargo, exposed as i t  was to  very great 
r isk . B u t th a t alone w ould not, in  m y judgm ent, 
give rise to  a h igh  standard of service. I t  would 
be b u t a rew ard ra the r in  the s p ir it  in  which a 
generous master gives a g ra tu ity  to  servants who 
have been called upon to  do something a l i t t le  
outside the scope of th e ir  o rd ina ry  function . B u t 
the ge tting  out o f the cargo, and the rescuing of 
i t  from  the shallow water in to  which i t  was firs t
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A dai.]
The Apollo.

¡ S E a S W  t0 ,me *? . lie  eDtireIy  o ^s id e  the 
f er M ajesty ’s shlps, and to en title  thosSe 

g ged to a substantia l reward. I  come to  tbp

S,“ 'T fh f*A 10001 ,,hf"ld b» ™ “ d‘° Screw ot the F a lc o n . I  do no t th in k  the usual 
course should be followed o f g iv in g  so large a

b"‘ *■ 1 •» wSfh.? 
I  iu ir /n o ” S r.b” 5 t t ! ‘0"  "P“  ,h°
Steam rivh T n * 0 f salva8e t0 be paid to  the'Ocean 

° “ in , , t e l i  " r " s ,d  by

“ d »*

M & J S S  ° “ “  Sl“ “ bip c»p»y. 
• n l l w . ' 0'  d , , “ d“ t * ' ™ “ ~ .  M ,

rADM.

T h u rs d a y , J u ly  5, 1888.
(Before Butt, J., assisted by Trinity Masters.) 

The A pollo, (a)
D am a ge— D o c k - G r o u n d in g  o f  vessel— H a rb o u r  

m a ste r.
The p la in t i f f s ’ vessel h a v in g  fo u le d  h e r p ro p e lle r  

e n te r in g  the p o r t  a n d  h a rb o u r o f  P o r t  
ia lb o t ,  w as w i th  the a u th o r it y  o f  the fo re m a n  
docksm an o f  the de fendants  {the ow ners  o f  the 
dock) p la ce d  in  a  lock  le a d in g  in to  the dock fo r  
the pu rp o se  o f  be ing  p u t  u p o n  the g ro u n d  fo r  
re p a irs . O n the vessel ta k in g  the g ro u n d  she 
su s ta in e d  dam age to  he r bo ttom  by s i t t in g  up on  
the s i l l  o f  the o ld  lock  gates, w h ic h  h a d  n o t 
been rem oved w hen  the lock  w as leng thened. I n

a u th o r ity  ° V ^  sh iP ow ners a g a in s t the dock

H e ld , th a t the re  w as n o  d u ty  on  the de fendan ts  to

a T t h a f  o f tt0 rj  t} e1loehf ‘n  the sa-me c o n d it io n  
as th a t o f  a  d r y  d o c k ; th a t the u se r o f  i t  fo r
such pu rpose w as a n  e x tra o rd in a ry  u s e r ;  th a t  
the docksm an h a d  no  a u th o r ity  to  a llo w  such 
u s e r ; a n d  th a t the m a s te r o f  J  sh ip  w Z g Z ty  
o f negligence i n  a llo w in g  h is  vessel to  be p laced  
in  the lock  w ith o u t  in fo r m in g  h im s e lf  o f  i ts  
co n d it io n , as he m ig h t have done.

This was an action i n  pe rsonam  by the owners of 
the steamship A p o llo  against the P o rt Talbot 
Company to recover damages fo r in ju ry  occasioned 
to  the A p o llo  as hereinafter stated.

The defendants were incorporated bv A r t  ef 
Parliam ent (4 W ill.  4, cx liii., and 4 W il l  4  

c. xcv iii.)  fo r the purpose (in te r  a l ia ) of m aking 
and m a in ta in ing  the harbour of P o rt Talbot, and 
of m aking and m a in ta in ing  docks, locks ’ and 
other works a t the said port. The defendants 
were also authorised to  and d id  demand and 
receive dues in respect of vessels entering  and 
using th e ir  docks.

On the 24th Dec. 1887 the A p o llo , laden w ith  a 
cargo of ra ilw ay  iro n  and t in  plates, entered the 
said dock, and in  ge tting  to her berth her propeller 
touled a rope stretched across the dock, and was 
damaged.

1* or the purpose of repa iring  the in ju re d  
prope lle r the A p o llo  was placed in the lock leading 
from  the sea to  the dock, and the water was le t 
out so th a t i t  m igh t be used as a d ry  dock. The
(a) Deported by J. p. asfikali and BinxER Abpinall, Esqra, 

Barristers-at-Law.

lock had since its  o rig in a l construction been 
lengthened, and the gates and s il l o f the old lock 
gates had never been removed. W hen the w ater 
was drawn o ff the A p o llo  rested on th is  s ill, and 
sustained the damage complained of.

The p la in tiffs  alleged th a t a man named Johns, 
whom they said occupied the position o f deputy 
harbour master, had placed the A p o llo  in  the 
lock, and represented tha t its  bottom  was safe fo r 
the vessel to  lie  upon.

I  he defendants denied th a t Johns was deputy 
harbour master, o r th a t he had made any repre
sentation to  the p la in tiffs  as to  the lock being a 
proper place fo r the A p o llo  to  lie  in. Johns was 
in  tact forem an docksman at a weekly salary. I t  
also appeared th a t at the tim e in  question the 
harbour master was confined to  his bed by an 
a ttack of gout, bu t i t  was alleged tha t, as his 
House was on the quay, the master o f the A p o llo  
m ig h t have asked his opinion as to  whether the 
A poU o  should be allowed to  use the lock fo r the 
purpose of repa iring  her propeller.

Johns was called, and the effect of his evidence 
appears m  the judgm ent.

Q '° ; ( ^ ith  S y n n o tt)  fo r the p la in 
ly  7 " , , 6 defendants are liable fo r the in ju ry  to  
the A p o llo . I t  was th e ir  du ty  to  see tha t th e ir  
clocks and locks were in  a condition f i t  fo r  the p u r
poses fo r which they were used, and the p la in tiffs  
had a r ig h t  to expect tha t they would be in 
form ed i t  any hidden danger existed, as was the 
case he re :

Indermaur v. Dames, 16 L. T. Eep. N. S. 293; L. Eep.

Instead o f being to ld , the defendants’ servants 
represented th a t th is  lock was a safe place fo r  the 
A p o llo  to  lie  m. The placing of the  A p o llo  was a 
m atte r w ith in  the au th o rity  of Johns, who in  the 
absence of the harbour master was in  charge 
ot the dock, and was therefore held ou t by the 
defendants as clothed w ith  au th o rity  to  contro l 
the movements of vessels using it .

B u c k n i l l ,  Q.O. (w ith  h im  M o u lto n , Q.C. and 
M a cra e ) fo r the defendants.-—The user of the lock 
as a d ry  dock was never authorised by the defen
dants o r th e ir  servants. I f  Johns purported to 
do so, he was acting  beyond the lim its  o f his 
au tho rity . A s a m a tte r of fact he never d id  
represent th a t i t  was a safe place fo r the A p o llo  
to lie in. M oreover her master was g u ilty  of 
negligence m  a llow ing her to s it on the bottom  
w ith ou t f irs t find in g  out whether there was a s ill. 

D a m e s , Q.O. in  reply.

Butt, J.— In  th is  case the p la in tiffs , the owners 
ot the  steamship A p o llo , sue the P o rt Talbot Dock 
Company fo r damages occasioned to  th e ir  vessel 
by reason o f her g round ing in  the look at the 
entrance to  the harbour of P o rt Talbot. The 
clium  of the p la in tiffs  is form ulated in  several 
cultererit ways, and they have endeavoured to  
make use of several s trings to  th e ir  bow. The 
substance of th e ir  case is th is  : They allege tha t 
tne Port Ia lb o t Company is authorised by A c t of 
Parliam ent to  ca rry  #u t certa in works, and in 
consideration of the execution of those works is 
en titled  to  charge certain dues. S topping there 
1 qu ite  agree w ith  the proposition th a t when a 
dock o r harbour board is authorised to  make 
works and to  levy to lls  or dues, i t  is bound so to 
construct the works tha t they shall not cause
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danger to  shipp ing using them  in  the ord inary 
way, bu t I  do not agree w ith  the proposition as a 
general proposition th a t the board is bound to 
make prov is ion fo r the safety of ships m aking  an 
ex trao rd inary  use of th e ir  premises. F o r instance,
I  do not fo r a moment agree w ith  such a proposi
tio n  as th is , th a t is the du ty  o ! a harbour board 
o r dock au th o rity  to have the bottom  of its  lock 
th rou gh  w h ich  vessels are floated in to  the docks 
in  the same perfect state as they w ou ld  have i t  
i f  i t  was a d ry  dock. I  say so fo r th is  reason a 
lock is meant fo r a vessel to  pass through, not to 
rem ain in . I  therefore hold c learly  th a t there 
was no d u ty  or ob ligation whatever on the part 
of these defendants to have the bottom  of th is  
lock pe rfectly  smooth, o r to  have removed the 
s il l w h ich  existed ha lf way along it .  The use 
made by th is  vessel of the lock at, the tim e she 
sustained the damage was a ltogether an extra
o rd ina ry  use, and the question is, the damage 
having been done in  the course of th a t user of 
the lock, are the defendants liable?

T hat question tu rns  f irs t of a ll upon the 
consideration as to whether Johns e ither was 
o r was no t held out by the defendants to  be 
a person having a u th o rity  to  allow such user 
of the lo c k ; and, secondly, upon the con
sideration of w hat actua lly  occurred between 
Johns and the captain of the ship. I t  is  said 
tha t Johns was at the tim e m  question the 
locum, tenens of the  harbour master, Captain 
F itzm aurice, who was la id  up w ith  an attack 
of gout. Now I  ve ry  m uch doubt whether, as 
a m a tte r of law, i f  Captain F itzm aurice  h im 
self had to ld  the captain of th is  ship a ll tha t 
Johns is said to  have to ld  h im  whether the 
defendant company would be lia b le ; and 1 say 
so because I  th in k  th a t Captain F itzm aurice 
would, in  so doing, have heen acting en tire ly  
beyond the scope of his d u ty  in  ta k in g  upon 
h im self to p u t upon his employers the serious 
responsib ility  invo lved in  such an operation as 
tha t perform ed on th is  ship. I  certa in ly  should 
have been prepared to  ho ld th a t view  of the law. 
B u t was Johns in  the same position as Captain 
F itzm aurice, th a t is to  say, had th ird  parties like  
the captain of th is  ship a r ig h t  to assume tha t 
Johns was acting  there clothed w ith  a ll the 
a u th o rity  of the harbour master? H e was m  
fact no t harbour m aster; he was no t deputy 
harbour master. H e was rea lly  foreman docks- 
man, pa id as such no t a salary, bu t weekly 
wages. I t  may be th a t a servant m ay be held 
out by an employer to the w o rld  at large as a 
person occupying a position, and clothed w ith  an 
a u th o rity  w h ich he rea lly  does not possess, and 
i f  the employer so holds h im  out, the law  says he 
shall be liable fo r  his acts. B u t on consideration 
of the evidence in  th is  case I  do not th in k  i t  
shows a t a ll th a t Johns was held out in  any way 
as a person having the same a u th o rity  as Captain 
F itzm aurice, the harbour master. Therefore, I  
find  tha t Johns d id  not represent fo r a ll purposes, 
o r fo r  any th ing  lik e  a ll purposes, the harbour 
master o f th is  port. I t  is true  th a t Captain 
F itzm aurice was i l l  a t th is  tim e, b u t his house 
is on the quay, and he says he was d u rin g  the 
illness consulted frequen tly  by Johns and his 
c lerk about the business o f the harbour, and 
there can be no doubt th a t i f  the captain of th is  
ship had chosen to  ask Captain F itzm aurice ’s 
opinion as to whether i t  was safe and advisable

to pe rm it th is  ship loaded as she was to  he placed 
in  the lock, he m ig h t have had th a t opinion. B u t he 
does no t choose to  take it ,  and prefers to  re ly  on 
Johns, assuming th a t he has a ll the necessary 
au tho rity . I  hold, therefore, on th is  p a rt of the 
case, w ith o u t any hesitation, tha t, assuming Johns 
said and d id  a ll the captain of the ship has 
asserted, there is no l ia b il ity  on the defendants. 
F u rth e r than tha t, I  do not believe th a t Johns 
d id  say and do anyth ing  like  as m uch as the 
captain of the ship asserts he did.

Now, on another p a rt of the case I  am of 
opinion th a t there was con trib u to ry  negligence 
on the pa rt of the captain of the vessel. I  
have consulted the E ld e r B re th ren  on the 
po int, and they agree w ith  me in  th in k in g  
th a t i t  was negligence on the p a rt of the 
captain to  a llow  his ship to  go in to  the lock. 
He knew th a t she m ust take the ground, and th a t 
the w e ight of the ship and cargo m ust p rac tica lly  
rest upon the ship’s keel. H a lfw ay  along th is  lock 
are gates which were o r ig in a lly  the outside gates 
of the lock, and I  should have tho ugh t th a t any 
competent master would, before he p u t h is ship 
across th is  place, have made carefu l inqu iries  as 
to  whether there was a s il l or not. B u t the rea l 
t ru th  is th is , the captain adm itted  th a t he never 
saw the gates were there, and he took th is  steamer, 
loaded w ith  400 tons of cargo, in to  the lock, 
tru s tin g  en tire ly  to  w hat he was to ld  by the man 
who he says was acting as harbour master, and 
never ta k in g  the  troub le  before his ship went in  
to w a lk  round and inspect the lock she was going 
in to . I  th in k  th a t was very  gross con tribu to ry  
negligence, and i t  was negligence w h ich  con
tr ib u te d  d ire c tly  to th is  damage. The captain 
says in  his evidence th a t i f  he had noticed the 
m iddle lock gates he would have suspected a s ill, 
and made inqu iries before le tt in g  his vessel go 
in. F o r a ll these reasons I  have no hesitation in  
com ing to the conclusion th a t the case against 
the defendants fails, and th a t the su it m ust be 
dismissed w ith  costs, (a)

Solic ito rs fo r  the p la in tiffs , H i l l ,  D ic k in s o n ,  
L ig h tb o u n d , and D ic k in s o n .

Solicitors fo r  the defendants, M a p le s , Teesdale, 
and Co.

W ednesday, J u ly  18, 1888.
(Before Butt, J., assisted by Trinity Masters.)

The Moorcock, (b)
D am a ge— B e d  o f  r iv e r— G ro u n d in g  o f  vessel—  

L ia b i l i t y  o f  w h a r fin g e r.
W here  a n  ag reem ent is  en tered in to  between s h ip 

ow ners a n d  w h a rfin g e rs  th a t a  sh ip  s h a ll proceed  
to a  w h a r f  i n  the T ham es f o r  the pu rpose o f  
d is c h a rg in g  a n d  lo a d in g  cargo, a n d  i t  is  neces
s a ry  th a t she sh o u ld  take  the g ro u n d  w hen  the  
t id e  ebbs, the re  is  a n  im p lie d  re p re se n ta tio n  by the  
w h a rfin g e rs  th a t they have ta k e n  re asonab le  care  
to  a s c e rta in  th a t the  bo ttom  o f  the r iv e r  a t the  
w h a r f  is  i n  such a  c o n d it io n  as n o t to in ju r e  the 
s h ip  on he r ta k in g  the g ro u n d  ; a n d  i f  by reason  
o f  the u /nevm  n a tu re  o f  the bed o f  the  r iv e r  she 
is  in ju re d ,  the w h a rfin g e rs  a re  lia b le .

This was an action i n  p e rsona m , by Robert
(а) See The Moorcock, (supra) ; and The Calliope, 

p. 359.
(б) Reported by J. P. Aspinall and Buti.kr Aspinall, Esqra., 

Barriaters-at-Law.
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A d ii.1 The Moorcock.

Thomson, the owner of the steamship M oorcock, 
against M idd le ton, Son, and Oo. L im ite d , w har
fingers, to  recover damages fo r in ju ry  to  the 
M oorcock, caused as hereinafter stated.

The defendants were the owners o f a w harf 
and p ie r a b u ttin g  on the R ive r Thames, known 
as St. B ride  s W harf. In  X ov . 1887 i t  was agreed 
between the  p la in t if f  and the defendants tha t 
the M oorcock  should be discharged and loaded at 
St. B rid e ’s W harf. P rio r to th is  agreement there 
was some conversation between the p la in t if f  and 
the m anaging d irec to r of the defendant company 
as to the s u ita b ility  o r safety of the place fo r  the 
M oorcock  to  take the ground when the tide  
ebbed, and on one occasion at h igh  w ater the p la in 
t i f f  had seen the place him self. The p la in t if f  
alleged tha t the defendants had expressly repre
sented th a t the place was safe. The defendants 
denied th is . The effect of the evidence on th is  
po in t is stated in  the judgm ent.

On the 14th Dec. the M oorcock  was accordingly 
moored alongside the said w h a rf by the d irection  
of the defendants fo r  the purpose o f d ischarg ing 
her ca rgo ; bu t as the tide  fe ll and she ceased to 
be waterborne she took the ground, and in  conse
quence o f its  uneven nature she sustained the 
damage complained of.

The bed of the r iv e r  at the place where the 
M oorcock  took the ground was vested in  the 
Conservators, and the defendants had no con tro l 
over it .

B a rn e s , Q.C. and Robson  fo r  the  p la in t if f.— 
I t  is contended th a t the defendants m ust be 
taken to have w arranted th a t the bed o f the 
r iv e r alongside the w h a rf was in  a reasonably f i t  
and proper condition fo r  the M o orcock  to  take the 
ground, whereas the event shows i t  was not. I t  
is fu r th e r contended th a t the evidence shows 
there was an express representation to the like  
e ffec t; and, lastly , i t  is subm itted th a t there was 
a d u ty  on the defendants to  the p la in t if f  to  keep 
the ground in  a proper state, o r a t any rate to 
ascertain its  condition before a llow ing  the p la in 
t i f f ’s vessel to  ground upon i t :

White v. Phillips, 15 C. B. N. S. 245; 33 L. J  33 
0. P.

F in la y ,  Q.C. and H o lla m s  fo r  the defendants, 
c o n tra .— There was no w a rran ty  or representation 
th a t the  place was safe. The ground was vested 
in  the Thames Conservators, who alone had 
con tro l over it .  The p la in t if f  m ig h t and ought 
to have ascertained fo r h im self whether the place 
was safe before m ooring his vessel at the w harf. 
The defendants d id  a ll th a t reasonable men could 
do, and have been g u ilty  of no breach of du ty  to 
the p la in tiff.

Butt, J.— This is a case not free from  d ifficu lty , 
the facts of which, sho rtly  stated, are these: The 
p la in tiff, the owner o f the steamship M oorcock, 
w h ils t casting about fo r  suitable conveniences fo r 
d ischarg ing the cargoes w hich his vessel was in  
the hab it of b r in g in g  from  A n tw e rp  to  London, 
came to  the conclusion th a t fo r many purposes 
St. B rid e ’s W ha rf, in  the c ity  of London, belonging 
to  the defendants, was a good and convenient 
place fo r his purpose, and he accord ing ly pu t 
h im self in  com m unication w ith  the defendants, 
and the resu lt was a negotiation between the 
parties as to  the discharge and loading of th is  
vessel at St. B rid e ’s Je tty . N o  doubt the arrange
ment come to  was one intended fo r the m utua l

[ A dm.

benefit o f the two parties to  it ,  and therefore w hat
ever the promises o r engagements on the one side 
o r the other were, there was good consideration 
fo r  them. The vessel a rrived  at the je t ty  on the 
14th Dec. 1887, and was moored apparently  
prope rly  alongside. She had a cargo o f con
siderable w e igh t on board, and as the tide  ebbed 
she settled down on the ground, becoming less 
and less waterborne. A  s tra in  was p u t on her 
from  the uneven nature of the ground, a crack 
o r a loud noise was heard, and i t  tu rned out th a t 
i f  she had not broken her back she had in ju re d  
herself in  some s im ila r way. In  these c ircum 
stances the  p la in t if f  says he is en titled  to  recover 
these damages from  the defendants, and he puts 
his case in  several ways. H e says, in  the firs t 
place, there was a w a rran ty  th a t the place was 
safe and suitable fo r  his vessel to be in. I  do 
no t agree w ith  th a t. I  do not th in k  th a t there 
was any such w arran ty . C e rta in ly  there was no 
express w arranty , ne ither do I  th in k  any such 
w a rran ty  was im plied. Then he says there was 
an express representation by the managing 
d irec to r o f the defendant company th a t the place 
was a suitable place, and therefore a safe place 
fo r the vessel to  take the ground. Upon th is  
there has been a con flic t of evidence, the resu lt 
of w h ich  is tha t I  am by no means satisfied tha t 
there was a representation the place was safe or 
suitable. I  th in k , so fa r  as representation went, 
i t  came p re tty  much to  th is :  “ Is  the place a 
good one ? ”  Perhaps the word “  suitable ”  was 
used. A nsw er: “ W e ll, there is a vessel of the 
same size as yours, or thereabouts, ly in g  there 
now— come and see,”  and they went and saw a 
vessel o f very  nearly the same size, fu l ly  the 
same length , a lthough not qu ite the same dim en
sions in  other respects. In  m y opinion, both on 
the alleged w a rran ty  and express representation 

• of the s u ita b ility  of the place, the p la in tiff 
fa ils. B u t now comes a question which, to  m y 
m ind, is much more d ifficu lt. I t  is clear th a t 
the p la in t if f  could not use these premises w ith 
out m ooring  his vessel alongside the je tty , and 
w ith ou t her tak in g  the ground a t the ebb, and i t  
seems, therefore, to me th a t the defendants m ust 
by im p lica tion  be taken to  have represented at 
least th is  much, viz., th a t they had taken reason
able care to ascertain th a t the bottom  of the 
r iv e r at the w harf was in  such a condition as not 
to in ju re  a vessel using the w harf in  the ord inary  
way. This they have not done, and m ust therefore 
pay the penalty. I  therefore ho ld the defendants 
liable, and refer the damages to  the reg is tra r fo r 
assessment, (as)

Solic ito rs fo r  the p la in tiff, T h om a s C ooper and 
Co.

Solic ito rs fo r  the defendants, H o lla m s , S on, 
and C o w a rd .

(a) This decision was affirmed on appeal. See The 
Calliope, p. 359 ; and The Apollo, p. 356.
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T he Calliope. [ A um .
A d m .]

J u ly  24 a n d  25, 1888.
(Before B utt, J., assisted by T r in ity  M asters.)

T he Calliope , (a)
D am a ge  —  W h a rfin g e rs  —  R e p re se n ta tio n  —  

W a rra n ty .

The p l a in t i f f ’s s h ip  the C . w as orde red   ̂ by the  
d e fe n d a n t com pany, the consignees o f  the C. s cargo, 
to  proceed to the de fend an ts ’ w h a r f  to d ischarge . 
O n h e r a r r iv a l  the d e fend an ts ’ tra ff ic  fo re m a n  
w ro te  to  he r m a s te r s a y in g  he cou ld  b r in g  the 0 .  to 
the  w h a r f  a t  a  c e r ta in  t im e , a n d  s ta t in g  the then  
dep th  o f  the w a te r, a n d  a sh in g  h im  to in fo r m  the  
p i lo t  thereo f. O n  the 0 .  p roceed ing  to  the  
w h a r f ,  b u t before she go t in to  he r be rth , she 
g ro u n d e d  o n  a  r id g e  o f  m u d  w h ic h  h a d  been 
fo rm e d  between the be rth  n e x t the  q u a y  a n d  a n o th e r 
ou ts ide  i t ,  a n d  su s ta in e d  the dam age i n  respect 
o f  w h ic h  he r ovm ers n o w  sued the w h a rfin g e rs . 

H e ld , th a t  the w h a r f in g e rs  w ere n o t lia b le , the  
re p re s e n ta t io n  i n  the le tte r be ing  tru e , a n d  there  
be ing  n o  w a r r a n ty  o r  re p re s e n ta t io n  as to  the  
c o n d it io n  o f  the approaches to the w h a r f ;  a n d  
th a t the cause o f  the dam age w as the d e fa u lt  o f  
the  p i lo t  i n  a p p ro a c h in g  the w h a r f  w hen  the re  
w as n o t su ffic ien t w a te r, a n d  f u r t h e r  th a t even 
i f  the re  h a d  been a n y  m is re p re se n ta tio n  the tra ff ic  
fo re m a n  h a d  no  a u th o r it y  to m ake  i t .

T his was an action i n  p e rsona m  by  the owners of 
the steamship C a llio p e  against the Tredegar Iro n  
and Coal Company L im ited , to  recover compen
sation fo r  damage occasioned to  the C a llio p e  as 
here inafter stated.

The defendants were the consignees of the 
cargo laden on board the C a llio p e , and also the 
owners of a w harf called the Tredegar W harf, in  
the R ive r TJ sk, a t the p o rt o f N ewport. B y  the 
term s of a cha rte r-pa rty  dated the  24th M arch, 
1886, the  C a llio p e , a fte r having loaded a cargo of 
iro n  ore a t D ic ido, was to  proceed the rew ith  to  
N ew port, and de liver the  same where and as 
d irected by the consignees o r th e ir  agents.

The C a llio p e  a rrived  off the A lexandra Dock, 
in  the Usk, on Saturday, the 29th M ay, 1886, 
w ith  a p ilo t on board fo r  the purpose of be rth ing  
her at the defendants’ w harf, where she had been 
ordered to go.

On the same day one G riffith s , the tra ffic  tore- 
man of the defendant company, w ro te the fo llow ing  
le tte r  to  the captain o f the C a ll io p e ;

Captain Tucker. Dear Sir,—Ton oan bring your 
steamer to the Tredegar W harf Monday morning s tide. 
You can te ll the p ilot that we have two feet more water 
at Tredegar Wharf than at Bathurst Basin.

A ccord ing  to the  published tables, assuming 
the he ight of w a te r as g iven at B a th u rs t Basin 
to have been correct, there ought to  have been 
enough water to  have enabled the C a llio p e  to get 
alongside the w harf on the day in  question.

A ccord ing ly , on M onday preparations were 
made fo r berth ing  the C a llio p e  at the defendants’ 
w harf, b u t ju s t before reaching the be rth  she 
took the ground, and received the in ju ry  com
pla ined of.

The p la in tiffs  alleged th a t G riffith s , the tra ffic  
foreman, took upon h im se lf the d u ty  of be rth in g  
the vessel, and gave the necessary orders as to 
the operations to  be performed. The defendants 
denied th a t G riffith s  had given any orders. The
(a) Reported by J. P. A s p in a il  and B utleb  ASPin a l l , E«ars.,

Barristers-at-Law.

effect o f th is  evidence is set ou t in  the ju d g 
ment.

I t  was proved by the defendants th a t there 
was a notice to  p ilo ts , th a t they were to  take 
upon themselves the respons ib ility  of p u t t in g  
vessels alongside wharfs. I t  appeared th a t the re  
were tw o  berths off the defendants’ w harf, one 
im m edia te ly  alongside it ,  and another outside 
the  inne r berth . Between the tw o was a ridge, 
and i t  was upon th is  th a t the C a llio p e  grounded.

B a rn e s , Q.C. (w ith  h im  R obson  and H o lm a n )  
fo r  the p la in tiffs .— The damage complained of 
was solely occasioned by the  w ro n g fu l conduct 
of the defendants o r th e ir  servants. The p la in 
t if fs  had a r ig h t  to  expect th a t there w ou ld  be 
sufficient water to  enable the C a llio p e  to  get 
alongside, and also th a t the bed of the  r iv e r  
would not be in  such a cond ition  as to  in ju re  the 
vessel. The defendants in  fac t w arranted the 
fitness of the be rth  and its  im m ediate approaches 
fo r such purpose. I t  is also subm itted  th a t the 
defendants expressly represented th a t the  be rth  
was a, f i t  place. T h e ir servant G riffith s , in  
express terms, represented th a t there was suffic ient 
water. M oreover G riffith s  took upon h im se lf 
the responsib ility  o f be rth in g  th is  vessel, and i t  
was th rou gh  his negligence th a t the  accident 
happened:

White v. Phillips ,33 B. J. 33, C. P . :
The Moorcock, 13 P. D iv. 157.

F in la y ,  Q.C., W a lto n , M c L a re n , a n d  C a rv e ll,  
fo r  the defendants, c o n tra .— The p la in t if fs  are not 
en titled  to  recover. The be rth  was in  fac t a f i t  
one fo r the purpose. The cause of the accident 
was the negligence o f the p ilo t in  a tte m p tin g  to  
b e rth  the vessel a t a tim e  when there was not 
sufficient water. I f  G riffith s  made any repre
sentations as to  the depth of the  water, or took 
upon him self the respons ib ility  of be rth in g  th is  
vessel, he d id  so in  excess o f his au th o rity . He 
was the tra ffic  manager, not a be rth in g  m aster :

Peek v. Derry, 37 Ch. Div. 541.
I t  was the d u ty  of the p ilo t to  have ascertained 
the depth of w ater before a ttem p ting  to  b r in g  his 
ship alongside.

B utt , J.— I n  th is  case the  shipowner sues the 
defendant company fo r  in ju ry  caused to  his ship 
by  the negligence o r other im proper conduct of 
the  defendants or those in  th e ir  employ. I  have 
no doubt whatever th a t th is  ship was in ju red , 
and at the place where she took the ground in  
the im m ediate neighbourhood of the defendants’ 
w harf. The damage appears to  have been caused 
in  th is  w a y : There were tw o berths off th is  
w harf, one im m edia te ly alongside i t  and another 
outside, so th a t i f  there were tw o vessels there 
one would be ly in g  between the outer be rth  and 
the w harf. A n d  as is always the  case where 
vessels are in  the hab it of ly in g  alongside each 
other, there m ust be more .or less o f a ridge  
between the two, and there is no doubt tha t such 
a ridge  existed in  th is  case. W ha t was its  he ight 
there is no evidence to show. A l l  we know  is 
th a t in  the theh depth of the  w ate r there was no t 
enough of i t  to  enable th is  vessel to  pass over. 
The resu lt was th a t in  endeavouring to  get to  the 
inne r berth, when her head was po in tin g  in to  
the  w h a rf and her stern out, she took the ground 
and lay  across the ridge . In  these circumstances 
when the tide  receded she was stra ined and



3 6 0 MARITIME LAW CASES.
A d m .] T he B enlarig .

in ju re d , and fo r  th a t in ju ry  the n la in tiffs  claim  
to  make the defendants liable.

F irs t  o f all, as I  read the p la in  t i f f  s’ pleadings, 
they say th a t there was a w a rran ty  as to  the 
fitness of the w h a rf or berth fo r  the purpose 
fo r w h ich i t  was used. There is no proof 
whatever th a t e ither of these tw o berths was 
no t in  a f i t  and proper condition fo r  rece iving 

i '  and 110 evider|ee whatever th a t i f  
she had been safely got in to  e ither o f these 
berths she would have suffered any damage, 
the re fo re  even i f  there were a w a rra n ty  I  do 
not th in k  there has been a breach of i t .  The 
real t ru th  o f the m a tte r is th a t they attem pted 
to  take th is  vessel in  when there was not suffi
cient water fo r her. Passing fro m  the  question 
of w a rranty , which I  do not th in k  has been esta
blished, the next po in t I  deal w ith  is th is :  The 
p la in tiffs  say th a t there was negligence on the 

defendants th rough  th e ir  servant 
G riffiths , who played an im p o rtan t pa rt in  th is  
m atter, and had a u th o rity  as they say from  the 
defendants to  do w hat i t  is alleged he did, viz., 
arrange the tim e  a t w h ich  the vessel was to  come 
in to  the berth, p ra c tica lly  take upon h im se lf the 
responsib ility  of b r in g in g  her in to  the berth, 
g ive orders as to  the ropes and so on, and thus 
b r in g  about the accident w h ich happened. In  
the f irs t place, there is a conflic t between the w it 
nesses as to w hat G riffith s  d id. The captain and 
p ilo t and other witnesses called by the p la in tiffs  
say th a t he p ra c tica lly  took charge of the vessel 
and gave orders as to  how the ropes were to  be 
fixed, as to how the engines were to  be moved, 
and as to how the vessel was to  be brought in. 
G riffith s  absolutely denies an y th in g  o f the sort, 
and says he never gave any orders. The con
clusion to  w h ich  I  have come is th a t the t ru th  
of the m a tte r lies somewhere between the two 
stories. T ha t G riffith s  very lik e ly  d id  in te rfe re  
to  some extent w ith  advice and suggestions, 
possibly assertions about the depth o f water, I  
know not, bu t th a t he d id  i t  to  an y th ing  lik e  the 
extent the p ilo t and captain w ould have us believe 
I  do not accept fo r a moment, because I  do not 
th in k  i t  w ould be w ith in  the scope o f his o rd ina ry  
duties to  do so. B u t on th is  po in t I  am very  
clear, th a t w hether he took charge o f the vessel 
or no t he had no a u th o rity  from  his employers to 
do so. In  the f irs t  place, w harfingers would be 
ve ry  i l l  advised to pu t a weekly servant in to  the 
position to  take charge of a vessel out of the hands 
o f her p ilo t. That consideration leads to the ques
tion  w hether i t  is lik e ly  th a t a captain or a p ilo t 
would depute the charge of his vessel to a servant 
in  the position o f G riffiths. The fact is th a t the 
p ilo t was to blame and ve ry  much to  blame, and 
tha t being so he te lls a s to ry  wh ich he th in ks  
w ill s h ift the respons ib ility  on to o ther shoulders. 
There is a d is tin c t notice to p ilo ts  th a t they are 
to  take upon themselves the respons ib ility  of 
p u ttin g  vessels alongside wharves, and to take 
his own evidence he acted in  contravention of 
tha t notice. I  do not understand w hat business 
he had to  le t G riffith s  in terfe re, and on his 
own showing he took the vessel there when he 
d id  not believe there was w ate r enough. Then 
i t  is said th a t there was m isrepresentation by 
the defendants th rough  G riffith s  o f the actual 
facts existing, and w hich m ig h t be expected to 
exist a t the w harf when th is  vessel went along
side. Th is contention is based on a le tte r w r itte n  1

[A d m .

by G riffith s  in  answer to  one from  the captain of 
the ship. The le tte r dated M ay 29th is t h is : 
“ Captain Tucker. Dear S ir,— Y ou can b rin g  
you r steamer to  the Tredegar W ha rf, Monday 
m orn ing ’s tide. Y ou  can te ll the  p ilo t th a t we 
have two feet more w ater at our w h a rf than at 
B a th u rs t Basin.”  W ha t is the effect o f th a t ? To 
m y m ind  i t  is no more than a representation th a t 
there generally was or w ou ld  be tw o feet more 
water at Tredegar W h a rf than a t B a th u rs t 
Basin. I  th in k  tha t is true. C erta in ly  there is 
no evidence which convinces me th a t i t  is not 
true. Therefore i t  is not a misrepresentation. 
B u t apart from  th a t there comes the old question 
of au tho rity , and on tha t I  do no t th in k  tha t 
G riffith s  was authorised to make a representation 
as to  when i t  was safe or otherwise to  b r in g  a 
vessel alongside the wharf. As I  have already 
said, the real cause of th is  accident was th a t the 
p ilo t chose to t r y  to  take th is  vessel to  her berth 
when there was not enough w ater fo r  her to get 
there, and at a tim e  when upon his own evidence 
he him self doubted whether there was enough. 
In  these circumstances I  m ust ho ld  tha t the 
defendants are not liable, and m ust dismiss the 
su it w ith  costs, (a )

Solic ito rs fo r  the p la in tiffs , D o w n in g , H o lm a n ,  
and Co.

Solic ito rs fo r  the defendants, P r itc h a r d  and 
Sons, agents fo r V a u g h a n  and H o rn b y ,  Newport.

T uesday , N o v . 13, 1888.
(Before B utt, J., assisted by T r in ity  M asters.) 

T he B enlarig  (b )
S a lvage— U nsuccessfu l efforts— A greem en t— R ig h t  

to  re m u n e ra tio n .
I n  a  sa lvage  a c tio n  the p la in t i f f s  w ere ob lig ed  by 

stress o f  w ea the r to  leave the d e fe n d a n ts ’ vessel in  
a  w orse  p o s it io n  th a n  th a t in  w h ic h  they fo u n d  
her. I n  the s ta tem en t o f  c la im  i t  w as a lleged, a n d  
a d m itte d  i n  the defence, th a t there w a s  a n  agree
m e n t between the m asters  th a t the s a lv in g  sh ip  
sh o u ld  a tte m p t to tow  the d e fe n d a n ts ’ s h ip  to a  
p o r t  o f  sa fe ty . T h e  d e fend an ts ’ s h ip  w as u l t i 
m a te ly  saved by a n o th e r vessel.

H e ld , th a t the p la in t i f fs  were n o t e n tit le d  to  salvage  
i n  the p ro p e r sense o f  the te rm , b u t th a t, as they  
h a d  p e rfo rm e d  the  agreem ent to a tte m p t to  save 
the sh ip , they w ere e n tit le d  to adequate re m u n e ra 
t io n  f o r  w h a t they h a d  done.

T hese were tw o salvage actions in  rem , in  
which the owners, masters, and crews of the 
steamships V esta  and A d m ir a l  B oohe  respectively 
sought to  recover salvage fo r services rendered 
to the steamship B e n la r ig ,  her cargo and 
fre igh t.

A t  the tim e  of the services the B e n la r ig ,  a 
steamship of 1482 tons reg ister, had broken down 
off the coast of Spain, and was in need o f assist
ance. In  these circumstances the Vesta, a steam
ship of 647 tons reg ister, w h ile  on a voyage from  
F ium e to Bordeaux, fe ll in  w ith  the B e n la r ig  on 
the 25th Dec.

A ccord ing to paragraph 7 o f the statem ent of 
claim , “  the master of the B e n la r ig  requested the 
master of the Vesta, to tow the B e n la r ig  to

(а) See The Moorcock, p, 357; and The Apollo, p. 356.
(б) Reported by J. P. Aspinall and Bl'TLKr Aspinall, Esqrs., 

Barristera-at-Law.
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G ib ra lta r, wh ich the la tte r  agreed to  a ttem pt to

d°The Vesta  thereupon made fast ahead of the 
B e n la r iq , and began tow ing  her in  the d irec tion  
of G ib ra lta r. On the 27th Dec., when the vessels 
were off T ra fa lga r L ig h t, the Vesta  m  con
sequence of stress of weather, was obliged to 
leave the B e n la r ig .  The V esta  thereupon p ro 
ceeded to  G ib ra lta r alone, where she gave 
in fo rm a tio n  of the B e n la r ig , w h icn  was subse
quen tly  towed in to  G ib ra lta r by the steamship

^  The Vest a  towed the B e n la r ig  about 130 m iles 
in  ve ry  bad weather. The p la in tiffs  in  th e ir  
statem ent of c la im  claimed ‘-such an am ount of
salvage as may be ju s t,’ . . ,, T- , .

The defence o f the B e n la r ig  in  the V e s ta s  
action, so fa r  as is m ateria l, was as follows 

1. The defendants admit that paragraphs 2 to 14 
inciusive are substantially correct, except that the 
damage spoken to in paragraph 8 lS ^ea tiy  exaggerated 
A t th !  time the vessels came together as there alleged 
the sea was calm, and the contact between the vessels

' e‘2y Thidefendants say that when the Vesta proceeded 
to Gibraltar as alleged in the 15th and 16th Paragraphs 
of the statement of claim, she abandoned all attempts 
at salving the Benlarig, and proceeded to Gibraltar for 
her own safety and for her own purposes and that she 
le ft the Benlarig in a position of the greatest and most 
imminent danger close to the Mecca Shoal, over which 
the Benlarig soon after they le ft beat, and in a far 
worse position than that in which she ^ “ .'when the 
Vesta came up and took her in tow andfrom whichshewas 
preserved by her own anchors and cables, four of wmc 
were used holding her after she had been beaten over the
said Mecca Shoal. . .

6 The defendants say that by reason of the precedents 
that which was done by the Vesta did not constitute a 
salvage service, and that the plaintiffs are not entitled 
to salvage reward in respect thereof,

The value of the B e n la r ig ,  her cargo and fre igh t, 
was 78,000i.

K e n n e d y , Q.C. and B a rn e s , Q.C. fo r  the owners, 
master, and crew of the V esta .—The p la in tiffs  are 
en titled  to  a substantia l salvage reward, in e  
B e n la r ig  was in  fact saved in  consequence ot tne 
services of the Vesta. She was towed 130 miles 
on her way to  G ib ra lta r, and the Vesta  gave m t r -  
m ation in  G ib ra lta r of her whereabouts. 1 
fac t th a t the V esta  was obliged to  leave her oy 
stress of weather does no t deprive her ot a r ig n t  
to  salvage ;

The Jonge Bastiaan, 5 C. Bob. 322;
The E. U.,1 Spinks, 63.

Even assuming the position in  w h ich  the B e n  a n g  
was le ft  by the Vesta  to be as bad as, or even 
worse than, tha t in  which she was found, never
theless in  other respects the V esta  rendered _ her 
salvage services fo r  which she is en titled  to 
rem une ra tion :

The Santipore, 1 Spinks, 231;
The Melpomene, 29 L. T. Be

4 A. & E. 129; 2 Asp. Mar.
A lte rn a tiv e ly  i t  is contended th a t there was a,n 
agreement between the masters th a t the Vesta 
should do he r best to  tow  the B e n la r ig  to  G ib ra lta r. 
Th is she has done, and is therefore en titled  to  be 
pa id fo r  it .  Th is agreement is alleged in  para- 
graph 7 of the statem ent of claim , and is adm itted 
by the defence:

The Aztecs, 21 L. T. Bep. N. S. 797; 3 Mar. LawCas.
O S 326 •

The Cargo ex Schiller, 36 L. T. Bep. N. S. 714;
2 P. Div. 145; 3 Asp. Mar. Law Cas. 439.

VOL. V I . ,  N . S.

. N. S. 405; L. Bep. 
aw Gas. 122.

S ir  W a lte r  P h il l im o re  and B arnes, Q.C., fo r  the 
owners, master, and crew of the A d m ir a l  Hooke, 
contended th a t they  had rendered valuable 
services.

M y b u rg h , Q.C. and D r. B ailees  fo r  the defen
d a n ts — th e  V esta  is no t en titled  to  salvage. She 
in  fact le ft  the B e n la r ig  in  a worse position  than 
th a t in  w h ich  she found h e r :

The Cheerful, 54 L  T. Bep. N. S. 56; 11 P. Div. 3;
5 Asp. Mar. Law Cas. 525;

The Edward Hawkins, Lush. 515.
The alleged agreement w h ich  is a lte rna tive ly  
re lied upon is m erely the usual salvage agree
ment, and was never meant to  confer any r ig h t  
to  rem uneration in  the event o f the V esta  being 
unsuccessful.

K e n n e d y , Q.C. in  rep ly.
B utt, J.—This is a case in  w h ich  tw o  claims 

are brought fo r  salvage. I  w i l l  deal w ith  the  
case of the Vesta  f irs t. The V esta, when on a 
voyage from  F ium e to  Bordeaux, fe ll in  w ith  the 
B e n la r ig ,  and was asked by her to render assist
ance She accordingly took her in  tow, and towed 
her fo r  some miles. She then le ft her th rou gh  
stress of weather and proceeded to  G ib ra lta r, 
and in d ire c tly  was the  means o f sending out the  
A d m ira l B ooke  to the  B e n la r ig .  On the f irs t 
occasion when the A d m ir a l  B ooke  w ent out she 
d id  not succeed in  find in g  the B e n la r ig , b u t on 
the second occasion she was successful, and 
brought her in to  G ib ra lta r. Now  i t  is contended 
on behalf of the defendants tha t, a lthough the 
V esta  d id  w hat she could and towed the B e n la r ig  
130 miles on the way to  G ibra lta r, where the 
captain was anxious to  be taken, ye t leaving when 
and where she d id  she le ft  her in  rea lly  a worse 
position than when she fe ll in  w ith  h e r ; th a t is to  
say, in  a more dangerous position. W hether we 
consider the  position o f the B e n la r ig  when the 
Vesta's tow  rope parted, o r one rope parted, and 
she was obliged to  cu t the o ther a d r if t,  or her 
position when she had d r ifte d  over the Mecca 
reef, and at the  tim e when the  V esta  started fo r 
G ibra lta r, the position of the  B e n la r ig  was more 
dangerous than  the one from  w h ich  she had been 
taken by  the Vesta. T ha t has been m y view  
th roughou t the evidence in  th is  case, and I  find  
i t  is en tire ly  in  accord w ith  the opin ion o f the 
E ld e r B rethren. I t  is  said, and r ig h t ly  said, th a t 
i f  th a t is  the state of the case the V esta  cannot 
recover salvage in  the o rd ina ry  acceptation of 
the  word. So I  have he ld in  another case which 
I  consider to  be a b ind ing  au th o rity  on me, and 
so I  m ust ho ld  again.

B u t then arises another question. I t  is said 
tha t, apart from  mere salvage rem uneration 
w h ich th is  cou rt awards to  successful services, 
there is here an express contract between the 
parties, and th a t th a t contract has been per
formed. L e t ns see how th a t m a tte r stands. 
In  paragraph 7 of the  V esta ’s statement of 
c la im  i t  is  alleged th a t “  the  m aster of the 
B e n la r ig  requested the m aster of the V esta  to  
tow  the B e n la r ig  to  G ib ra lta r, w h ich  the  la tte r  
agreed to a ttem pt to  do.”  The f irs t  paragraph of 
the defence is in  these words ; “  The defendants 
adm it th a t paragraphs 2 to  14 inclusive are 
substantia lly  correct, except th a t the  damage 
spoken of in  paragraph 8 is g rea tly  exaggerated. 
Therefore they adm it the allegation, wh ich 1 
regard as an averment o f a contract made between
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the  tw o parties, not a contract m ere ly to  render 
ta k l f L SerV1°eiS’-ai:ld certa in l7 not a contract to
between t h f f 1 m t°  G ib ra lta^  bn t a contract between the two masters th a t the master of the

r S S W  t0 do S0- The maSt- o f  tilvesta  w r it in g  to his owners says: “  The caDtain 
wanted to  be towed to  G ibra lta r. I  promised to 

o m y hest fo r h im ; term s to  be settled by owners 
Now d id  tbe masted oT the

th in k  h l  T f  ^  i.ow,.th is  vessel t0  G ib ra lta r P I  t  m k he did, and he has therefore perform ed the

T l Z  Z Z t l ° ned  ■n th lP leadinSsP The question
w o r k T h T T J r t ^ ° n -Sh?uld  be g iven fo r th isnot enti ,“  PlaiTn*lffs “  th is  action are clearly 
no t en titled, as I  have already said, to  the rate of
t a t a?hefrm r erati0cn whicb salvors receive who 
take th e ir  chance of saving a vessel • bu t s t ill 
they are en titled  to  rem uneration fo r  ’hard and 
dangerous w ork properly  i f  no t e ffective ly done 
som e  nreparCd t0 bo] d th a t they  are en titled  to
hokl b .?.» i \ t nd, 1 am g lad t0  be able to  so tio id, because I  th in k , on grounds o f pub lic  policy,

V?17  un fortuna te  to  discourage 
vessels from  rendering assistance to o ther vessels 
in  distress. In  th is, as in  some recent cases, I  am 
+ n lly  t0 Ŝee, a decreasing tendency to  aid vessels 

at are broken down. Before f ix in g  the amount 
o f salvage the Vesta  is to get, I  w i l l  deal w ith  the 
case o f the  A d m ir a l  Roolce. [The learned Judge 
having dealt w ith  the services o f the A d m ir a l  
U ooke, and awarded her 35001, then proceeded:! 
- is  regards the Vesta  I  assess the sum to  which 
f £ e. 1f , enn tle.d a t 400i- I  would again po in t out 
th a t the B e n la n g  was not saved by the Vesta  
and th a t th is  sum is awarded fo r fu lf i l l in g  her 
contract. The in terests o f the p la in tiffs  were 
eo antagonistic th a t I  shall a llow  costs to  both 
sets.

^ S o lic ito rs  fo r the p la in tiffs , T h om a s  C ooper and

S olic ito rs fo r  the defendants, W a lto n s , B u h l  
and. Johnson.. *

[A dm .

T h u rs d a y , Dec. 13, 1888.
(Before B utt, J., assisted by T r in ity  M asters.)

T he I ndian  Ch ie f , (a )
C o ll is io n  —  L ig h ts  —  S a i l in g  la rg e  —  L re d q in q  —  

B u ie s  a n d  B y e -la w s  f o r  the N a v ig a t io n  o f  the  
B iv e r  Tham es, a r ts . 6 a n d  7. J

A  s a i l in g  la rg e  a t  n ig h t  d re d g in g  d o w n  the Tham es  
s te rn  f i r s t  on  the  ebb tid e  w ith  h e r a n ch o r to u ch in g  
the g ro u n d , a n d  he r m a s t low ered, is  n e ith e r  a  
“  s a i l in g  _ vessel u n d e r  w a y ,”  n o r  a  vessel a t  
a n c h o r w i t h in  the m e a n in g  o f  a rts . 6 a n d  7 o f  the  
B u ie s  a n d  B y e -la w s  f o r ' t h e  N a v ig a t io n  o f  the  
R iv e r  Tham es, a n d  is  the re fo re  n e ith e r  bound to 
c a r r y  side lig h ts  n o r  a n ch o r l ig h t ,  a n d  i f  she 
shows a  w h ite  globe l ig h t  she does a l l  th a t p r u 
dence re qu ire s .

T his was a collis ion action i n  re m , in s titu te d  by 
the  owners of the sa iling  barge M a r ia n  against 
the  owners o f the steam-tug I n d ia n  C h ie f  to  
recover damages fo r a collis ion between the M a r ia n  
and a barge in  tow  of the tug.

, i on occurred on the evening of the 
B rid g e °V" 1887’ “  the Tharaes- new  ^ c  A lb e rt

(a) Reported by J. P. A spin a li, end Bdtleb  A spinall, Esqrs.,
Bamsters-at-Law.

The facts alleged by  the p la in tiffs  were as 
to ilow s:— Between.5and 6 p.m. o n th e l7 th N o v .th e  
sa iling barge_ M a r ia n  was dredg ing down r iv e r  
stern firs t, w ith  her anchor touch ing the ground. 
H e r mast was down, and had been down fo r 
some tim e. She carried a w h ite  globe lig h t  on 
the mast casing, w h ich was fou r feet from  the 
deck. The weather was dark and hazy, and the 
tide  was firs t-qua rte r ebb. In  these circumstances 
those on board the barge saw the steam -tug 
I n d ia n  C h ie f  com ing down the r iv e r  ahead of 
her, and d is tan t about 300 yards. The w hite  
lig h t  was thereupon waved to  her, bu t the tug , 
instead o f keeping out of the way, came on and 
w ith  the stem of the f irs t  starboard barge in  tow  
ol her s truck  the p o rt bow of the M a r ia n .

th e  facts alleged by the defendants were as 
toilows A t  about 5.30 p.m. on the 17th Nov. the 
tu g  I n d ia n  C h ie f  was com ing down the r iv e r  w ith  
barges in  tow, at a speed of about fo u r knots. In  
these circumstances, as the tu g  neared the  A lb e rt 
.Bridge, the barge M a r ia n  was seen 200 feet o ff 
showing no lig h t, w ith  her head fa ll in g  off to 
the  northw ard. The tu g ’s helm  was a t once 
starboarded, bu t before anyth ing  could be done 
cue collis ion occurred.

, S ir  W a lte r  P h i l l im o re  and G a sh e ll fo r  the 
p la in tiffs .— The I n d ia n  C h ie f  is  solely to  blame, 
i t  was her d u ty  to keep out o f the way of the 
barge, and she fa iled  to do so. There was no 
d u ty  upon the barge M a r ia n  to  ca rry  any o ther 
Bght than the l ig h t  in  question. A r t .  6 o f the 
Buies and Bye-laws fo r  the N av iga tion  o f the 
i l iv e r  1 names says tha t, “  a sa iling  vessel under 
way shall ca rry  side lig h ts . B u t she was not 
a sa iling  vessel under way. H e r m ast was 
lowered, and had been lowered fo r some tim e, 
and she was m ere ly dredg ing down the rive r. 
.Neither can she be called a vessel a t anchor 
w ith in  the m eaning of a rt. 7. H e r case is there
fore not covered by the rules, and in  exh ib iting  
the w h ite  l ig h t  she d id  a ll th a t reasonable p ru 
dence required.

B u c k n ill, Q.C. (w ith  h im  PyJce) fo r  the defen
dants.— The M a r ia n  was a sa iling vessel, and was 
m oving over the ground. She was therefore a 

sa iling  vessel under way,”  and ought to  have 
carried side ligh ts . A ccord ing  to  the repealed 
rule, viz., No. 1 of the Rules of 1875, “  a ll vessels 
under sail ”  were to ca rry  side ligh ts . The words 
of the present ru le  are much more compre
hensive, and clearly  cover the present case. I t  
is u n lik e ly  th a t such a case as the present, which 
is constantly happening in  the Thames, should 
not be covered by any o f the rules :

The George ArTcle, Lush. 382;
The Smyrna, Lush. 385.

To release a vessel under these circumstances 
trom  the ob liga tion  to ca rry  side lig h ts  would be 
very  m isleading to o ther vessels, and would be 
productive o f collisions.

B utt, J. The f irs t  question in  th is  case is, 
whether th is  barge had any lig h ts  exh ib ited at

-Now ^ îave seen and heard the witnesses, 
and I  have not the s lightest hesitation in  saving

she was ca rry ing  the lig h t we have heard 
ot. I  hen the next question is, was i t  r ig h t  or 
w rong to exh ib it a w h ite  l ig h t and noc side 
lig h ts  P I f  the barge M a r ia n  was a t the tim e 
ot the collision “ a sa iling  vessel under w a y ”
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-w ith in the m eaning of a rt. 6 of the¿^'ham es* 
Bye-laws fo r the N av iga tion  of R w er 1 a“  ■h £
then undoubtedly the wh^tef  ̂ ^ ^ c L a r l y  of 
lic rlit fn r her to  c a rry ; b u t 1 am very oiea y 
o p t io n  th a t s h e w a /n o t  a sa iling vessehunder 
wav. She had lowered her mast fo r the jra rp ° »

s ^ s r b X -  ” & » > , «

no t th in k  th is  barge was
way w ith in  the meaning o , , jn £ t ^ e 
been said by M r. B u c k n ill on behalt ot tne 
defendants /ha t i t .  m ay lead to ^ g re a t^ 0 0 - 
venience, and be m isleading, 1 P , , I d o
circumstances exhib its on ly a w h ite  ght. I  do 
not th in k  so Take the case of a dumb barge. 
S o t r  as I  know there is no th ing  wrong m  her 
doino- so. B u t whatever amount of mcon 
venience there may be, I  ask myself, w hat would 
be the amount of inconvenience i f  a barge 
d r edgin'’’ down stern f irs t  were to  ca rry  side
lig h t !?  ° W h y  the practica l resu lt would be th a t 
a l! vessels approaching her from  ahead would be
S a . r ” he ? S p r .» io n  t u t  ~ '« 8
vessel under way coming towards them. Whereas 
th e y w o u ld  have in  fact to deal w ith  p rac tica lly  
a dumb barge go ing away from  them. 1 am 
therefore of opin ion th a t th is  barge was no

WiNow, was she a vessel at anchor, and there
fore w ith in  art. 7 ? I  do not th in k  she was. 
I  do not th in k  i t  would have been r ig h t  fo r  her 
to  ca rry  the lig h t  of a vessel at anchor, l h  
fore she is not w ith in  the rules, and tha t be in „ 
so, the E lder B reth ren te ll me th a t the f c g  
th in g  was fo r her to  ca rry  such a lig h t  as sue 
d id ; th a t is to  say, as a m a tte r of prudence, sh 
ought to  have carried the lig h t  she d i . 
w hether she ought to have ported ber helm or 
not, I  th in k  no th ing of tha t. I f  there had been 
a good look-out on board th a t tug , he would have 
seen tha t barge’s lig h t su ffic ien tly  soon *o hav 
enabled the tu g  to keep out of the way. I  there 
fore g ive judgm ent fo r the p la in tiffs .

Solic ito rs fo r  the p la in tiffs , Low less  and Co. 
Solic ito rs fo r the  defendants, J . A . and H .  . 

F a rn f ie ld .

S a tu rd a y , J a n . 26, 1889.
(Before B u tt , J., assisted by T r in it y  M asters.)

T h e  R eso lution , (a)
C o l l is io n - F o g - S p e e d  -  H e l m -  R e g u la tio n s  f o r  

P re v e n tin g  C o llis io n s  a t  S ea , a i t .

I f  a  s team er i n  a  fo g  ca n n o t rf f uce lie r  8P e.ê
J  s u ff ic ie n tly  to co m p ly  w i th  a r t.  13 o f  the 

t io n s  fo r  P re v e n tin g  C o llis io n s  a t  Sea, w i  i  
o c ca s io n a lly  s to p p in g  he r engines, i t  is  the d u ty  
o f  those i n  charge o f  h e r to  stop them .

W here  those in  charge o f  a  s team sh ip  in  a  dense 
fo q  h e a r the w h is t le  o f  a n o th e r s team sh ip  on  
e ith e r bow, b u t n o t so b road  th a t the y  m a y  reason
a b ly  in fe r  th a t she w i l l  c le a r th e ir  vessel they  
o u gh t n o t to  m a nœ uvre  w i th  the he lm  before  
seeing the o the r vessel.

~  (a) Reported by J. P. A spinall and B utler A spinall, Esqrs.,
Barristers-at-Law.

T h is  was a collis ion action i n  re m  in s titu te d  by 
the owners of the steamship Sesostris against the 
owners of the steamship R e s o lu tio n . The deien- 
dants counter-claimed. .

The facts alleged by the p la in tiffs  were as fo llow s: 
— S hortly  before 8.30 p.m., the Sesostns, a, steam
ship of 1562 tons reg ister, was in  the S tra its  ot 
G ibra lta r, laden w ith  a general cargo, on a voyage 
from  G ib ra lta r to  L iverpool. There was a th ic k  
fog, and a strong current setting to  the eastward a t 
the rate of between three and four knots. The 
S esostris  was between Carnero P o in t and Tan ia  
Point, heading W .N .W . w ith  her engines w ork ing  
slow and she was m aking about knots th rough  
the water. In  these circumstances those on 
board heard the w h is tle  of a steamship, which 
nroved to be the R e so lu tio n , apparently a l i t t le  on 
The po rt bow. The helm  of the S esostns  was 
thereupon ported and her w h istle  b lown one short 
blast. S ho rtly  after, the masthead l ig h t  and im 
m ediately afterwards the green lig h t  of the 
R e s o lu tio n  were sighted about tw o points on the 
no rt bow, and d is tant from  one to tw o cables 
lengths. The engines of the Sesostris  were there- 
uprni stopped and reversed fu l l  speed astern and 
the helm pu t hard-a-port, b u t the R e s o lu tio n ,  
coming on at great speed, w ith  her starboard bow 
s truck  the po rt bow of the S esostris, do ing her
grea t  damage. „ ,
b The facts alleged by the defendants were as 
f o l l o w s S h o r t ly  before 8.30 p.m. on the 1st 
J u ly  the R e so lu tio n , a steamship ot 12o9 tons 
reg ister, was in  the S tra its  of G ib i a lta r, 
laden w ith  a cargo of wheat. She was p u ttin g  
back to  G ibra lta r, having m et w ith  an accident, 
and was between T a rifa  and Europa Point, head
in g  about E. There was a dense fog, and she was 
m aking about 2 to 2J knots an hour, w ith  her 
engines w o rk ing  dead slow. In  these c ircum 
stances those on board heard a steamer’s w h istle  
w e ll on the starboard bow, whereupon the w h istle  
of the R e so lu tio n  was blown one short blast, and 
her helm  starboarded a l i t t le  and then steadied. 
S ho rtly  afterwards the w h istle  was heard broader 
on the starboard bow, and almost im m ediate ly 
a fte r the masthead lig h t  o f a steamship, which 
proved to be the Sesostris, was seen about three 
po in ts on the starboard bow, and d is tan t from  
tw o to  three ships’ lengths. The engines of the 
R e s o lu tio n  were at once stopped and reversed fu l l  
speed astern, bu t the Sesostris  came on at great 
speed, and w ith  her stem s truck  the starboard 
bow of the R e so lu tio n , do ing her damage.

B a rn e s , Q.C. and Joseph W a lto n  fo r  the 
p la in tiffs .

S ir W a lte r  P l i i l l im o r e  and J . P . A s p in a l l  fo r  the 
defendants.

B utt, J.—T his is a case of collis ion between 
tw o steamers on the early m orn ing of the 1st J u ly  
in  the neighbourhood of G ibra lta r. I t  is common 
cause th a t the collis ion occurred d u rin g  a dense 
fog, so dense as to  prevent the vessels s ig h tin g  
each other u n t il they had got to  very  close 
quarters. The ships were in  a general way on 
opposite but, a t the same tim e  crossing, courses. 
I t  is clear th a t the S esostris  was going th rough  
the water at the ra te  of at least five knots an 
hour, and probably more. I  know i t  is said th a t 
there was a- strong curren t against her, and th a t 
therefore she could no t otherwise ho ld her own an d 
keep proper steerage way on her. T ha t is a pro-
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a g r e e w i t h ^ P ^ 10̂  L d°  not agree' 1 could n° t  
fou r knnt« v 611 ^  Curren  ̂ had been nearer tour knots, as i t  was stated, than i t  rea lly  was
B u t tak in g  i t  a t 2* knots, I  am clear th a t i t  does
itsciV }V 1i,er,?peed' B u t> whether the speed in  
m in d ¿ u®tlfiab le  or not, i t  is pe rfectly  clearP to my 
m m d, tha t, go ing a t five knots an hour th rough  
the water, she ought im m edia te ly in  the f o R

R I n r s t m ehndhatf 8peed- Shecouid have reduced w and s t i l l  had steerage way. I  know i t  is said
and neariy always said in these cases tha t large

apart efro m nnt h t g0 a perta ia ra te> because, apart iro m  the question o f steerage wav the
revolutions would be so slow tha t thc  engines
JT0ldd,®t0P 011 the centre. I t  is no t now suggested

a ic o rd in g T o  f t  CaSe With ,the Se°M < h lfause, 
have worked i  engineer s evidence, he could 
p e J m T n ,ftd l ^  enl mel tW0 0r three revolutions
c m  red l0Wf  than h,e d id - B u t i f  a vesselcannot reduce her speed suffic ien tly  w ith  the

« Z r u  ° f  ?ngines> and therefore 
in 1 1Y g0 what W0.uId he a reasonable speed 
i t  is h<£'d1V ° ' i t  oocasl.ona%  stopping her engines, 
ran td d u t j  t0 0ccasl0nal ly  stop them. Masters 
can always ca rry  out the manoeuvre in  tha t way,
dkdn , V 10t y 'e}d *0 what I  know is the strong 
d is inc lina tion  of the masters o f these large vessels 
to  stop th e ir  engines. They hate and abhor the very 
idea, bu t i t  is, to  m y m ind, th e ir  d u ty  to  do so, i f  
hqj- cannot otherwise reduce th e ir  speed 

suffic iently. I  therefore th in k  the S esostris  was 
go ing considerably too fast, and th a t tha t had a 
ve ry  m ateria l effect in  b rin g in g  about th is  c o lli
sion. .F o r th a t she m ust be held to  blame. B u t
M ere is a fu r th e r question. The master o f the 

havm g as he thought, and th in ks  s till,  
the w h istle  of the R e s o lu tio n  on his p o rt bow he 
ported his helm. The extent o f tha t p o rtin g ’has

or n n r arr r t  y kC0YteSted’ b u t’ whether continuous o r not, I  th in k  i t  was wrong. Therefore, on both 
these grounds, the Sesostris  m ust be held to  blame 

Now  comes the question whether the R e so lu tio n

t l i a ^ t h t 8'» 6' 7 d,-th ln k  i he evidence establishes th a t the R e s o lu tio n , when the w h istle  o f the
Sesostris  was f irs t heard, was go ing a t a moderate 
speed— a speed o f about 2£ m iles an hour. In  
these circumstances she hears the w h istle  of the 
S esostris  on her starboard bow. The witnesses 
eay i t  was broad 2j  points on the bow, and her 
helm  is starboarded. I  th in k  tha t was wrong I  
have more than once given m y reasons w hy I  
th in k  th a t a w rong action. I  do not th in k  
i t  possible to te ll to a n ice ty the bearing o f 
a ship whose w h istle  is heard in  a fog, and i f  you 
cannot te ll to  a n ice ty and a lte r your helm you 
are acting  in  the dark. I  th in k  in  any case tha t 
•would have been wrong. B u t i t  was more wrong 
on the p a rt of the R e so lu tio n , fo r th is  reason : she 
was not steering a course s tra ig h t th rough  the 
b tra its  of G ib ra lta r; she was p u ttin g  back to 
G ib ra lta r, and had to  get to  the no rthw ard  of 
w hat would be the ord inary  course. As a m atte r 
or tact we know now th a t the courses were cross
in g  courses. H e r master m ust have known, o r 
ough t to  have considered tha t, in  the position in  
w inch and the course on which he was, tha t 
unless a vessel whose w histle he heard was so 
broad on his starboard bow as to pu t them  in  the 
position of w hat is called passed ships, she was 
a crossing ship, and th a t the action of his s ta r
board helm would be dangerous. F u rthe r, we 
have some doubt as to whether the R e s o lu tio n

[A dm .

rea lly  d id  no t starboard more than she admits. 
B u t she is in  th is  fu r th e r d ifficu lty  : she ough t to  
have known th a t in  a ll p ro ba b ility  she was cross
e s  S i j  P0Srse of other vessels. That being so, 
the E ld e r B re th ren advise me th a t she ought to  
have stopped as soon as she heard the  firs t whistle. 
We therefore th in k  th a t upon both po in ts she was 
to blame, and therefore ho ld both vessels in  
fau lt.

Solic ito rs fo r the p la in tiffs , F ie ld '  S on , and 
H a n n a y .

■Solicitors fo r  the defendants, Thos. G oover 
and Go. r

T u e sd a y , Feb. 19, 1889.
(Before B u tt , J., assisted b y  T r in it y  M asters.) 

T h e  E a r l  W emyss. (a )

C o llis io n  —  S a i l in g  sh ips— Close - h a u le d  s h ip —  
R u l in g — R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s  a t 
b e a , a rts . 14, 22.

T h e  decis ions h o ld in g  th a t a  vessel c lose-hau led, 
w ith  h e r y a rd s  braced sha rp  u p , m a y  lu f f  dose to 
the  w in d ,  does n o t ju s t i f y  a  vessel c lose-hau led, b u t 
r a th e r_ op the w in d ,  i n  lu ff in g  to  the exten t o f  
¿ t  p o in ts  w hen  a p p ro a c h in g  a  vessel whose d u ty  
i t  is  to get o u t o f  he r w a y .

T his was a collis ion action i n  re m  in s titu te d  by 
the owners of the sa iling  ship A rd e n ca p le  against 
the owners o f the sa iling  ship E a r l  W emyss. The 
defendants counter-claimed.
0.;p*Le co llis ion occurred about 8 p.m. on the 

m  tPe S°u th A tla n tic .
Ih e  facts alleged on behalf o f the  p la in tiffs  

were as follows S ho rtly  before 8.10 p.m. on the 
o tn  bept.., the A rd e n ca p le , a sa iling  ship of 1737 
ons reg ister, w h ils t laden w ith  a cargo o f salt, on 

a voyage from  L iverpoo l to Calcutta, was in  
la titu d e  2 56' S. and long itude 27° 27' W
th e re  was a moderate S.E. w ind true  (or S.e ! 
southerly magnetic.) The A rd e n c a p le  was on the 
po rt tack, sa iling  by the w ind  w ith  a ll sail set, 
the sails li f t in g .  She was heading S.W. by 
b. g S. tru e  (or S.W. |  W . m agnetic), and was 
m aking from  six to  seven knots. In  these circum - 
stances those on board the A rd e n ca p le  observed 
at a distance o f about two miles, and bearing 
about a po in t on the po rt bow the green lig h t  of 
a vesse!, w h ich proved to be the E a r l  W emyss. 
Ih e . A rd e n ca p le  kept her course, bu t when the 
E a r l  W emyss was r ig h t  ahead and crossing the 
bows of the A rd e n ca p le , so as to pass starboard to 
starboard, the A rd e n c a p le  lu ffed a l i t t le  to check 
her way. V e ry  sho rtly  afterwards, when the 
E a r l  W emyss was on the starboard bow o f the 
A rde ncap le , she shut in  her green lig h t  and opened 
her red lig h t, rendering a collis ion inevitable. As 

chance o f avo id iug a collision, the helm  
ot the A rd e n c a p le  was a t once p u t hard-up, and 
the weather cross-jack braces and the mizzen 
halyards were le t go to  assist her in  pay ing  off 
but the tw o vessels im m edia te ly came in to  co lli- 
sion, the stem of the A rd e n c a p le  s tr ik in g  the po rt 
side ot the E a r l  W em yss between the m ain and 
mizzen masts.

Ih e  facts alleged by the defendants were as 
follows A t  about 8 p.m. the E a r l  W em yss, an 
iro n  sai l i ng ship of 1411 tons reg ister, w h ils t on
(a) Reported by J. P. A spinall end Butlek  A s p in a ll , Esars

Barristers-at-Law, 4 ’
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a voyage from  San Francisco to  Queenstown or 
Fa lm outh, laden w ith  a cargo of wheat, was in  
la titu d e  2° S., longitude 27* W . The w ind  was 
a fresh S.E. trade, and the E a r l  W em yss was 
under a ll sail, m ak ing about 7% knots on the 
starboard tack, and heading N . by E. true. In  
these circumstances those on board the E a r l  
W em yss  observed the red lig h t  o f a vessel, which 
proved to  be the A rd e n ca p le , d is tan t about two 
m iles, and about 1J to 2 po in ts  on the s ta r
board bow. F rom  the position of the ships the 
lig h t  was assumed, as the fact was, to  be tha t of a 
vessel close-hauled on the p o rt tack, and the helm 
of the E a r l  W emyss was at once ported. B u t as 
the  E a r l  W em yss was answering her p o rt helm, 
and a fte r she had brought the A rd e n c a p le  ahead, 
the la tte r  suddenly opened her green and shut m  
her red lig h t. The E a r l  W em yss  was rap id ly  
com ing up to  the w ind  under her p o rt helm, and 
the helm  was kept to  p o rt and hard-a-port as the 
on ly  possible way of avo id ing a collis ion o r lessen
in g  its  effects. A n d  as the A rd e n c a p le  ap
proached the be ll of the E a r l  W em yss was loud ly  
rung, bu t the A rd e n c a p le  came on, s t i l l  showing 
her green lig h t, u n t il the vessels were in  very  
close p ro x im ity , when her red l ig h t  again opened 
to  those forward, and sho rtly  afterwards the bow
s p rit of the A rd e n ca p le  s tru ck  the m izzenmast of 
the  E a r l  W em yss, and im m edia te ly afterw ards 
her stem s tru ck  the E a r l  W em yss  on her po rt 
quarter.

The defendants charged the p la in tiffs  w ith  
neglecting to  keep a good look-out and to keep 
th e ir  course.

The fo llow ing  Regulations fo r  P reventing  C o lli
sions a t Sea were re ferred to  :

A rt. 14. When two sailing ships are approaching one 
another bo as to involve risk of collision, one of them 
shall keep out of the way of the other as follows, v iz .: {a) 
A  ship which is running free shall keep out of the way 
of a ship which is close-hauled.

A rt. 22. Where by the above rules one of two ships is 
to keep out of the way, the other shall keep her course.

I t  was proved a t the t r ia l  th a t there was ha lf 
a po in t westerly devia tion on the steering com
pass of the A rd e n ca p le , and 19° westerly va ria 
tion . The course she was actua lly  steering was 
in  dispute, and the fact is found by the learned 
judge in  the judgm ent.

S ir W a lte r  P h i l l im o re ,  B a rn e s , Q.C., and Lech, 
fo r  the p la in tiffs .— The E a r l  W em yss is solely to  
blame. I t  was her d u ty  to  keep out of the way 
of the A rd e n ca p le , and th is  she has not done, lh e  
A rd e n c a p le  was ju s tifie d  in  lu ffing , and by so 
do ing she does not in fr in g e  a rt. 22 as to keeping 
her course:

The, Aimo, 29 L. T. Rep. N. S. 118 ; 2 Asp. Mar.
Law Cas. 96; .  ,

The Marmion, 27 L. T. Rep. N. S. 255 ; 1 Asp. Mar. 
Law Cas. 412.

M y b u rg h , Q.C. and B ailees  fo r the defendants, 
co n tra .— The collis ion was solely caused by the 
im proper lu ffin g  of the A rd e n ca p le . The measures 
taken by the E a r l  W em yss  wTere suffic ient to  have 
taken her clear of the A rd e n ca p le  had they not 
been counteracted by the lu ffin g  of the A rd e n 
caple . The A rd e n ca p le  was not sa iling  absolutely 
close-hauled, and lu ffed  more than tw o po in ts— an 
a lte ra tion  w h ich  is no t ju s tifie d  by any previous 
decisions.

S ir  W a lte r  P h i l l im o re  in  rep ly.

B u tt , J .— This is a case of a collis ion of a very- 
serious character between two la rge sa iling ships 
on the n ig h t o f the 10th Sept, last in  the South 
A tla n tic . The vessels at the tim e in  question 
were both sa iling at considerable speed; the 
w ind  was somewhere about S .E .; the A rd e n c a p le  
was on the po rt tack, and her m agnetic course 
seems to have been about S.W. by W . f  W . _ The 
course of the E a r l  W emyss, w h ich  was steering a 
compass course, w a s ,I th in k ,N .E . by N . | N .  mag
netic. The commanders o f both ships seem to agree 
upon w hat were th e ir  re la tive  duties. The A rd e n 
caple , being what is called close-hauled in  these 
la titudes and in  the trade winds, was bound to  
keep her course. The E a r l  W em yss, having the 
w ind  qu ite  free, was bound to keep ou t of the way 
of the A rd e n ca p le . There is no doubt tha t, acting  
on th a t view  of his du ty , the master of the E a r l  
W em yss  determ ined to  pass the o ther vessel on 
her p o rt s ide ; th a t is to  say, he ported, and in 
tended to b ring  the vessels po rt to  port, instead of 
crossing the A rd e n ca p le ’s bows. F o r th a t purpose 
he ported and hard-a-ported, and there is no doubt 
th a t he had ported a considerable num ber of 
po in ts by the tim e the collis ion occurred. Now, 
the officer of the watch and the master of the 
A rd e n c a p le  have given evidence tha t an order 
was given to  lu ff  on board the A rd e n ca p le . The 
main question is therefore th is : W as the collis ion 
b rough t about by the starboard ing o r the lu ffin g  
of the A rd e n ca p le , o r was i t  b rough t about by 
the fac t th a t the A rd e n c a p le  was no t seen by the 
E a r l  W em yss a t a proper distance, and th a t the 
p o rtin g  of the E a r l  W em yss was too late ? There 
are certa in  facts p rac tica lly  beyond dispute. The 
firs t is tha t the A rd e n c a p le  lu ffed. W hether she 
m erely lu ffed  so as to  b ring  herself a l i t t le  closer 
to  the w ind, or whether she d id  something more 
than tha t, is perhaps not ve ry  clear. B u t i t  is 
ra the r curious th a t the officer of the  A rd e n c a p le  
gave an order not to lu f f  merely, bu t to  starboard. 
The helmsman says he d id  not hear tha t order. 
The captain says he was standing by and said,
“  Don’t  s ta rbo a rd ; l u f f a n d  says he counter
manded the order to  starboard. Now, how much 
d id  the A rd e n c a p le  come to  under th a t order, 
whatever i t  may have been? I  cannot help 
th in k in g  th a t there is strong reason to  believe 
th a t she came to more, and considerably more, 
than the po in t which her master and officers are 
w illin g  to  adm it. H e r helmsman gives a ve ry  
d iffe rent account of the m atter. H e  says th a t his 
compass course being S.W. by W . \  W ., he lu ffed  
to  S.W. by S.— th a t is to  say, he lu ffed  up 2J 
points. Then he says the sails on her m izzen
mast were aback. There is perhaps an a ttem pt 
on his pa rt to  discount his own evidence by say
ing , “  I  saw by compass she was heading S.W. by
S., bu t whether the compass was steady or not, I  
cannot say.”  The E ld e r B rethren, however, te ll 
roe th a t they see no reason to  believe th a t the 
compass would be so unsteady in  the weather as 
i t  then was as to  have m isled the man. There
fore i t  is clear th a t the A rd e n c a p le  lu ffed, and 
a t a tim e  when the green l ig h t  of the  E a r l  
W em ys  was open on her p o rt bow, and a fte r the 
E a r l  W em yss ported. T ha t is the resu lt of the 
evidence given by the defendants, and is s trong ly  
corroborated by the look-out of the A rd e n ca p le .

I f  tha t evidence is true , i t  seems to me clear 
th a t the helm of the E a r l  W em yss was ported in  

I sufficient tim e  to  have avoided th is  co llis ion, had
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not the other ship lu ffed  up under a starboard 
helm. I t  is said, and au thorities have been cited 
m  support of the contention, th a t a vessel close- 
hauled, approaching another whose d u ty  i t  is to 
g ive way to her, does not contravene the s ta tu 
to ry  rules i f  she lu ffs  up w ith o u t losing her way. 
B u t those are cases o f vessels rea lly  close-hauled 
by the w ind  —  actua lly  and pos itive ly  close- 
hauled— w ith  th e ir  yards p ra c tica lly  as sharp as 
they can get them, and sa iling  w ith in  about six 
po in ts of the w ind. The A rd e n c a p le  was do ing 
no th ing  of the sort— she was sa iling close-hauled, 
as they call it ,  no doubt in  the trade w inds, bu t 
rea lly  going a po in t o r two free, and therefore 
she would be able to come up 2£ po in ts under a 
starboard helm w ith o u t g e ttin g  her sails aback. 
A s  to the E a r l  W em yss, I  have some doubts 
whether her look-out was w hat i t  ought to be. I t  
also occurred to me whether, i f  the E a r l  W em yss 
had ported and hard-a-ported at anyth ing  like  the 
distance w h ich  her captain says— nearly  tw o 
m iles— she m ust no t have got a good deal more up 
m  the w ind  and had a ll her sails f la t aback, and 
been practica lly  head to  w ind at the tim e of the 
collision. H e r master's explanation was th a t she 
came up slow ly at f irs t, then faster under a hard- 
a-port helm, t i l l  she got to  about the heading, in  
w h ich  the  collis ion occurred, and then hung in " 
the  w ind. On th a t the E ld e r B re th ren  bell me 
th a t there is no d iff ic u lty  in be lieving i t  to  have 
been the state of affairs. U nder a ll the c ircum 
stances, I  have, w ith  the advice o f the E lder 
B rethren, come to  the to le rab ly  clear conclusion 
th a t steps fo r  keeping out of the way were taken 
by the  E a r l  W em yss in  sufficient tim e and a t a 
sufficient distance, and th a t re a lly  the  collis ion 
was b rough t about by the starboard ing of the 
A rd e n ca p le . I  therefore pronounce the A rd e n ca p le  
alone to  blame.

Solic ito rs fo r the p la in tiffs , Stokes, S a u n d e rs , 
and S to ke s .'

Solic ito rs fo r  the  defendants, W a lto n s , B u l l ,  
and Johnson .

j&ttprwn* Court of JrtMraim
COURT OF APPEAL.

J a n . 16 a n d  17, 1889.
(Before L o rd  E sher, M .B., B owen and F ry,L .JJ .)

T he E ein bec k . (a)
ON APPEAL FROM THE PROBATE, DIVORCE, AND 

ADMIRALTY DIVISION (ADMIRALTY).
Id s  a l ib i  p e nden s— A c tio n  i n  re m — B a i l— E le c tio n .

T h e  ow ners o f  the B r i t is h  s h ip  B .  a n d  the ow ners o f  
h e r cargo sued the G e rm a n  s tea m sh ip  I t .  i n  the 
G e rm a n  C o n s u la r  C o u r t  a t C o n s ta n tin o p le  f o r  
dam ages f o r  i n ju r y  to  the cargo caused by c o ll i
s io n  between the tw o  vessels. A n  o rd e r w as  m ade  
th e re in  f o r  the a rre s t o f  the B .,  o r  f o r  b a il,  sub ject 
to the p la in t i f f s  g iv in g  se cu rity  f o r  a  c e r ta in  sum . 
The a c tio n  vm s proceeded w ith ,  b u t the p la in t i f fs  
ne ver gave the re q u ire d  s e c u rity , a n d  consequently  
the B .  w as never a rres ted  The B . le f t  C o n s ta n ti
nop le  d u r in g  the pendency o f  the a c tio n  a n d  came

(a) Reported by J. P. A rpinall and B utler ASPINALL, Esqra,,
Barriaters-at-Law.

to  E n g la n d ,  w here  she w as a rre s te d  in  the p re se n t 
a c tio n  i n  re m  in s t itu te d  by the ow ne rs  o f  cargo i n  
respect o f  the  same cause o f  a c tio n . P re v io u s ly  to 
the in s t i tu t io n  o f  the present a c t io n  the de fendan ts  
h a d  g iv e n  b a il  i n  the a c tio n  a t  C o n s ta n tin o p le ,  
to w h ic h  p o r t  the R . w as a  co n s ta n t tra d e r ,  
a lth o u g h  the p la in t i f f s  in  th a t  a c tio n  h a d  never 
g iv e n  the  re q u ire d  s e c u rity . T h e  l im i t  o f  the  
d e fe n d a n ts ’ l i a b i l i t y  i n  the G e rm a n  C o n su la r  
C o u r t  w as  the va lu e  o f  the B . ,  a  sum  cons ide r
a b ly  less th a n  the l im i t  o f  th e ir  l i a b i l i t y  i n  th is  
c o u n try . U pon  m o tio n  by  the de fend an ts  to 
release the B .  w ith o u t q iv in q  b a il ,  o r  to  s ta y  the  
a c t io n :

H e ld  (a f f irm in g  B u t t ,  J .) , th a t b a il  h a v in g  been 
g ive n  w ith o u t the p la in t i f f s  h a v in g  deposited the  
re q u ire d  s e c u rity , w as g ive n  v o lu n ta r i ly  a n d  n o t  
u n d e r com p u ls io n , a n d  th a t the p la in t i f fs  w ere  
n o t p roceed ing  v e x a tio u s ly  i n  in s t i tu t in g  a  second 
a c tio n  i n  th is  c o u n try , a n d  th a t the  s h ip  ou gh t 
n o t to  be released.

Sem ble (p e r B u t t ,  J .) , th a t the m a s te r o f  a  s h ip  
c a r ry in g  cargo w here h is  s h ip  a n d  cargo have  
been dam aged  by c o llis io n  i n  o r  n e a r a  fo r e ig n  
p o r t ,  has a u th o r it y  to in s t itu te  a n  a c tio n  i n  re m  
i n  the fo re ig n  p o r t  a g a in s t the o ffend in g  sh ip  on  
b e h a lf o f  both s h ip  a n d  cargo, a n d  the ow ne rs  o f  
the cargo ca n n o t, so long  as th a t s u it  is  p e n d in g  
i n  t l ie i r  nam es, be a llo w e d  to deny h is  a u th o r ity .

T his was an appeal by the defendants in  an action 
in  re m  fro m  a decision of B u tt,  J., re fus ing  to  
release th e ir  ship w ith o u t ba il, and stay a ll fu r th e r  
proceedings in  the action.

The action was in s titu te d  by the owners of 
cargo la te ly  laden on board the B r it is h  steamship 
B e d  Jacke t, against the owners of the German 
steamship Beinbeclc, to  recover compensation fo r  
damage occasioned to  the cargo by reason of a 
collis ion between the tw o vessels.

The collis ion occurred on the 5th A ug . 1888 in  
the Bosphorus, and a few days subsequently the 
owers of the B e d  Ja cke t and her cargo fo rm a lly  
subm itted themselves to  the ju r is d ic tio n  of the  
Im p e ria l German Consular Court, and in s titu te d  
an action the re in  against the B einbeck.

A n  application was made there in  by  the p la in 
t iffs  to  arrest the B e inbeck, and on the 21st A ug . her 
arrest was decreed by the German Consular C ourt 
under a document, the fo llow ing  be ing a transla
tio n  of the m ateria l parts thereof :

In  behalf of the protended claim of 25,0001. (literally, 
twenty-five thousand livres sterling-), belonging to the 
plaintiff, against tlio defendant, on subject of the damage 
caused to the British steamer Red Jacket by the steamer 
Reinbeck, the real arrest of the German steamer Rein
beck, mark of distinction L. C. M. Q., now being in the 
circuit of the German General Consulate of Constanti
nople, shall be ordered to the amount of its value, and 
previously for three months, provided that the plaintiff, 
on account of the damage impending- to the defendant 
in consequence of the arrest, furnishes a security of 
55,000b (literally, fifty-five thousand) marks. A t the 
expiration of the threo months, if  circumstances are un
changed, the arrest w ill be further ordered on the plain
t if f ’s motion provided that the plaintiff furnishes further 
security at the rate of 18,000 marks (literally, eighteen 
thousand marks) a month. After this arrest having 
been ordered, the execution of i t  shall be suspended by 
deposition of 180,000 marks (literally, hundrod eighty 
thousand marks), and the debtor shall be enrightened to 
make a motion for taking the arrest.

The action was then proceeded w ith , b u t the 
p la in tiffs  took no steps to  deposit the required 
security, and consequently never were in  a position
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to  arrest the R einb eck , and in  October she le ft
Constantinople. .. , „

On the 25th Oct. the p la in tiffs  gave notice to  
the  defendants th a t they intended to  abandon a ll 
fu r th e r  proceedings in  the Constantinople su it. 
The defendants at once repudiated th e ir  r ig h t  to 
do so, and i t  appeared by a ffidav it th a t according 
to  German law  the p la in tiffs  could not. do so w ith 
ou t the  consent o f the defendants.

On the 7th Nov. the case again came on to r 
hearing  in  Constantinople, when the p la in tiffs
attended and took pa rt in  the proceedings.

O n the 12th Dec., a lthough the p la in tiffs  had 
no t given the required security, the defendants 
p u t in  b a il in  the Constantinople su it fo r  180,000 
m arks, w h ich was the appraised value of the 
R einbeck, and according to  German law  the l im it  
o f the defendants’ lia b ility . . . .  , .

I n  the same m onth the R em b eck  a rrived  m 
England, and was then arrested by the owners 
o f cargo on the R ed  Jacke t in  the present action.

In  an affidavit filed  on behalf of the p la in tiffs  i t  
was alleged th a t the su it in  Constantinople was 
no t in s titu te d  w ith  th e ir  a u th o rity  on th e ir  behalf; 
th a t no security  was given in  the German 
Consular C ourt to  en title  the p la in tiffs  the re in  
to  arrest the  R einbeck-, th a t the  b a il g iven at 
Constantinople was not g iven fo r the  purpose of 
re leasing the R einbeck, or in  pursuance of any 
order of c o u r t ; and th a t the appraised value of 
the  R einbeck  was several thousand pounds below 
the s ta tu to ry  l ia b i l ity  o f the  defendants accord
in g  to  E ng lish  law.

In  these circumstances the defendants in  the 
E ng lish  action moved the cou rt to  release the 
R einbeck , and stay a ll fu r th e r proceedings.

Dec. 21.— The m otion came on before B u tt,  J .
J . P . A s p in a ll ,  fo r  the defendants, in  support of 

the  m otion.
S ir  W a lte r  P h i l l im o re ,  fo r the p la in tiffs , co n tra .
B utt, J.— I n  th is  case I  am asked to  discharge 

the  vessel from  arrest, and to  stay a ll fu r th e r 
proceedings in  th is  action on the ground th a t 
there is another su it pending in  the German 
Consular C ourt a t Constantinople between the 
same parties, so fa r  as a su it i n  re m  can be said 
to  be a su it between the parties. Now, the firs t 
question is, have the p la in tiffs  in  th is  action, who 
are the owners of the cargo on board the R ed  
Jacket,, in s titu te d  a su it in  Constantinople against 
the  steamship R einb eck?  I  have heard the 
a ffid av it o f one o f the members o f the firm , who 
I  th in k  are owners o r consignees of the cargo, read, 
and th a t has produced no impression on m y m ind 
at a ll to  the effect th a t they_ have no t in s titu te d  
an action there. They have in tru s te d  th e ir goods 
to  the captain of the ship, they have made h im  
bailee of them, and such a bailee as th a t is clothed 
w ith  th e ir  a u th o rity  to  in s titu te  a su it fo r  a 
co llis ion happening in  th is  w ay; and I  hold, 
w ith o u t hesitation upon the evidence, th a t the 
s u it at Constantinople is a su it in s titu te d  by 
these owners of cargo, and therefore I  th in k  the 
d iff ic u lty  about the id e n tity  of the parties does 
no t exist. I f  th is  had been an action i n  pe rsona m  
in  which there were no means o f com pelling bail, 
and in  w h ich  no b a il had been g iven in  the su it 
a t Constantinople, I  should not th in k  of stopping 
i t  in  a sum m ary way upon these affidavits. The 
question is, i t  being an action i n  rem , and ba il 
having been given, ought I  to  stop i t  P M y  view

is th is  tha t, i f  the p la in tiffs  had re a lly  compelled 
the  defendants to  g ive b a il a t Constantinople, and 
i f  they had done so under pressure and no t vo lun
ta r ily ,  w ith  a v iew  of avo id ing g iv in g  ba il here, 
then I  th in k  the defendants would have been 
en titled  to  the m a jo r p a rt o f th e ir  m otion. B u t i t  
appears to  me the state o f th ings is t h is : they  m ay 
have made an offer to g ive b a il a t Constantinople, 
bu t they d id  no t do so u n t i l  a fte r th e ir  ship had 
le ft, and then under a fear th a t she w ould be 
arrested here, and w ith  a view  to  obv ia ting  th a t 
they give b a il at Constantinople. They have 
chosen to  g ive ba il, and having so chosen, I  do 
no t th in k  they are en titled  to call upon me in  a 
sum m ary way to  release th e ir  ship in  th is  su it, 
and I  decline to  do so. I  say no th ing more than 
th a t a t p resen t; I  leave the m a tte r open. O f 
course they m ay plead l is  a l ib i  pendens, o r take 
any course they th in k  f it, b u t upon these affidavits  
I  decline to  release the ship.

F rom  th is  decision the  defendants now ap
pealed.

J a n . 16,17.— B u c k n U l, Q.C. and J . P . A s p in a l l ,  
fo r the defendants, in  support o f the appeal.—  
The circumstances of th is  case make i t  vexatious 
fo r  the p la in tiffs  to proceed w ith  th e ir  su it in  th is  
country. B a il has been g iven in  bo th  suits, 
and although the ship was never arrested in  the 
fore ign su it the defendants were p ra c tica lly  
obliged to  g ive ba il there in . So long as th a t 
su it is pending, the p la in tiffs  m ig h t upon g iv in g  
the  required security  arrest the ship, were she to  
come w ith in  the  ju r is d ic tio n  of the  German 
Consular Court. The ship is a constant trade r 
to  Constantinople, and therefore the defendants, 
in  order to  pro tect th e ir  ship fro m  po tentia l 
arrest, were obliged to  g ive ba il. The fac t tha t 
the p la in tiffs  m ig h t recover more in  th is  coun try  
is im m ateria l, inasmuch as they by in s t itu t in g  
th e ir  su it there have elected to  be bound by its  
procedure; and, moreover, on b a il being given in  
the fo re ign  su it, the m aritim e lien  on the ship is 
extinguished, and she is released from  a ll lia b ilit ie s  
in  respect of th a t l ie n :

The Christiansborg, 53 L. T. Rep. N. S. 612; 10
P. Div. 141; 5 Asp. Mar. Law Cas. 491;

McHenry v. Lewis, 47 L. T. Rep. ST. S. 549 ; 22 
Ch. Div. 397.

B a rr ie s , Q.C. (w ith  h im  W a lto n ), fo r  the respon
dents, was no t called upon.

L o rd  E sher, M .R .— In  th is  case an action was 
in s titu te d  in  the German Consular C ourt at Con
stantinople, against th is  ship. The ship was not 
in  fac t arrested there; Som ething happened th e re ; 
th a t is to  say, in  m y opin ion the owners of the 
ship pa id  in to  cou rt the value of the ship w ith 
out be ing compelled to  do so. In  th a t su it the 
cou rt had made an order tha t, i f  the p la in t if f  
fu lf il le d  certa in  conditions, the  ship m ig h t be 
arrested. Now, in  the A d m ira lty , when a ship 
is arrested i t  comes to  th is , th a t she m ust e ither 
rem ain under arrest, or b a il m ust be given. B u t 
the p la in tiffs  in  Constantinople could not unless 
they fu lf il le d  the cond ition  arrest the ship, and 
could no t therefore enforce any ob liga tion  on the 
owners of the ship. They were never in  a position 
w h ich  w ould have enabled them  to  do so. W hat 
the defendants d id  therefore in  Constantinople 
was to  v o lu n ta r ily  make a paym ent in to  cou rt of 
the value of the ship. The ship comes to  England,
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and i f  w hat the p la in tiffs  say is tru e  they have 
a m aritim e  lien  on her. Therefore the E ng lish  
eourt could enforce th a t lien  when she came 
w ith in  the ju risd ic tio n . I t  is said th a t the 
E ng lish  cou rt has no ju r is d ic tio n  to enforce th is  
m a ritim e  lien, because the p la in t if f  by in s titu t in g  
h is s u it in  Constantinople has elected to  enforce 
i t  there. Now, is there anyth ing  w h ich  says th a t 
m  the case of an action i n  rem , the commence- 
m ent of a su it in  a fo re ign cou rt is to  oust the 
ju r is d ic tio n  o f an E ng lish  cou rt w h ich  would 
otherw ise have ju risd ic tio n , and prevent i t  a d ju 
d ica ting  ? I  know  of no d is tinc tio n  in  th a t respect 
between an action i n  re m  and any other action, 
th e  general ru le  is, th a t the commencement o f an 
action abroad does not prevent the p la in t if f  suing 
in  an E ng lish  cou rt fo r  the same cause o f action. 
H e  is not prevented from  suing on the ground 
tha t the E ng lish  cou rt has no ju r isd ic tio n , and 
I  know of no difference in  th a t respect in  the 
case of an action i n  rem .

Now, the E ng lish  courts have always exercised 
another ju risd ic tio n , w h ich  they could not exer
cise unless they had ju r is d ic tio n  to  enterta in  the 
case, viz., tha t, i f  the b rin g in g  of the  action is in  
th e ir  opinion con tra ry  to  good fa ith  or vexatious, 
then they w i l l  stop the proceedings in  th e ir  cou rt 
a lthough they  have ju r is d ic tio n  to go on w ith  
it .  T ha t raises the question w hether the p ro
ceedings o f the p la in tiffs  here were con tra ry  to  
good fa ith  o r vexatious. There is no allegation 
in  the affidavits th a t they are con tra ry  to  good 
fa ith . The p la in tiffs  never engaged w ith  the 
defendants a t Constantinople th a t they would 
no t sue in  England, and so d id  no t mislead them. 
Now, where a ship is arrested in  a fo re ign court, 
and ba il is ac tua lly  taken, and the p la in tiffs  fo r 
the  same cause of action arrest the ship in  E ng
land w h ile  b a il is standing in  the fo re ign court, 
i f  there are no o ther circumstances, I  should say 
th a t p r im a  fa c ie  the  ta k in g  o f the same bail 
tw ice  over is vexations, because i t  pu ts the defen
dant in to  th is  position, th a t in  tw o d iffe ren t places 
he has to  find  ba il, th a t is tw ice  oyer. P r im a  
fa c ie  a t a ll events i t  would be vexatious. B u t 
even then I  am no t a ll prepared to  say th a t there 
m ig h t no t be other circumstances w h ich would, 
e n title  the cou rt to  say i t  was no t vexatious. I t  
seems to  me th a t the p la in tiffs  m ig h t prevent i t  
fro m  being vexatious by do ing what I  have 
suggested before, by w ith d ra w in g  th e ir  action in  
the fo re ign  court, and by paying a ll the costs and 
expenses inc identa l to it .  Even though they had 
compelled ba il in  a fore ign cou rt— a course which 
so long as the ship was there, was the only 
proper remedy they  had— and the ship was a fte r
wards to come to  Eng land where they could 
compel b a il to a la rge r amount, I  am not pre
pared to hold th a t the cou rt would necessarily 
say th a t the proceedings in  Eng land were vexa
tious. The p la in tiffs  would have a good business 
m otive  fo r so acting, inasmuch as they would be 
able to get a more effective remedy here than in 
the fo re ign  court. B u t th is  is a weaker case than 
e ither of those I  have suggested. Here, the 
p la in tiffs  d id  not compel the defendants to  give 
b a il at Constantinople, and could no t do so 
because they never p u t themselves in to  a position 
to  demand it .  The payment was therefore a 
vo lu n ta ry  payment. T h is  was in  fac t a fa ir  stand- 
up fig h t between the p la in tiffs  and the defendants 
as to  whether the defendants by paying money

in to  cou rt at Constantinople, o r the p la in tiffs  by 
enforcing th e ir  m a ritim e  lien  in  England, could 
get the greater re lie f. There was no vexation on 
e ither side. Both parties have m ere ly acted like  
business men, and m ust take the consequences of 
the law. I  am therefore o f opin ion th a t th is  
appeal m ust be dismissed.

B owen, L .J .—-I am of the same opinion. The 
pendency o f a fo re ign  action, according to  o rd ina ry  
law, does not oust the ju r is d ic tio n  o f the E ng lish  
courts to  t r y  the same cause o f action between 
the same parties. I t  may w e ll be th a t in  actions 
i n  re m  there m ay be circumstances which make 
i t  an abuse o f the process of the cou rt to  proceed 
w ith  the case, b u t it. is m ate ria l in  each case to  
see w hether i t  is in  fac t an abuse o f the process 
of the cou rt or con tra ry  to  good fa ith . T ha t is 
the law  la id  down in  M c H e n ry  v. L e w is  (u b i sup .), 
w hich has always been foliowed. I  therefore 
agree w ith  the M aster of the B o lls  in  hesita ting  
to  say th a t wherever ba il is given abroad there 
m ust necessarily be vexation in  suing in  th is  
country. I  th in k  the judgm ent in  the case 
of T h e  C h ris tia n s b o rg  (u b i sup .) expressed the 
same view. E o r instance F ry , L .J . s a id : “  There
fore, w ith o u t saying th a t i t  is impossible th a t a 
second action should be allowed where such a 
release has been obtained, I  th in k  th a t the exis
tence o f such a release is the most cogent c ircum 
stance against a llow ing the prosecution of a 
second action.”  I t  is a m atte r w h ich  requires to  
be explained, and in  some cases the p la in t if f  m ay 
give a satisfactory explanation w h ich  shows th a t 
i t  is no hardship a t a ll. Here there has been no 
arrest o f the ship, and the ba il was given 
designedly, w ith o u t compulsion, and vo lu n ta r ily , 
and i t  is obvious th a t the one object o f the defen
dants was to  force the p la in tiffs  to  lit ig a te  in  the 
fo re ign court. H ow  can i t  be said th a t these 
circumstances make i t  vexatious to  sue in  th is  
countryP  la m  therefore of op in ion th a t the 
decision o f B u tt,  J. was r ig h t.

F ry , L .J .— I  en tire ly  agree. The order which 
was made fo r the arrest of the ship was to  be in  
force fo r  three months, and “  at the exp ira tion of 
the three m onths i f  circumstances are unchanged 
the a rrest w i l l  be fu r th e r ordered on the p la in 
t i f f ’s m otion, provided th a t the p la in t if f  furnishes 
fu r th e r  secu rity  a t the rate of 18,000 m arks a 
m onth .”  A t  the tim e  when the ship was arrested 
in  Eng land th is  order had ceased to be operative, 
w h ich  is a fu r th e r  reason fo r m aking  me th in k  
the decision of B u tt,  J. was r ig h t.

A p p e a l d ism issed.
S o lic ito rs : fo r  the appellants, B o tte re ll and 

R o c h e ; fo r  the respondents, Thos. C ooper and Co.

M o n d a y , J a n .  28, 1889.
(Before L o rd  E sher, M .R., B owen and F ry, 

L .JJ .)
H art v . Standard M arine  I nsurance Company 

L im ite d , (a)
APPEAL PROM THE QUEEN’S BENCH DIVISION.

In s u ra n c e , m a r in e  —  P o lic y  on  s h ip — W a rra n ty  
a g a in s t i r o n  cargoes— C arg o  o f  steel— O nus o f  
p r o o f—E vidence .

A  p o lic y  o f  in s u ra n c e  u p o n  a  s h ip  c o n ta in e d  the

W  Reported by A dam  H . B ittleston, Esq.. Barrister-at-Law.
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fo l lo w in g  c la u se : “ W a r ra n te d  no  i r o n  o r ore, 
o r  phospha te  cargoes exceeding n e t re g is te r to n 
nage across the A t la n t ic .”  I n  a n  ^  ^  
the p o lic y ,  the d e fend an ts  contended th a , they  
w ere re lie ved  f r o m  l ia b i l i t y ,  as the s h ip  a t  the  
t im e  o f  the loss w a s  c a r ry in g  a  cargo o f  steel 
bloom s, exceeding i n  w e ig h t the tonnage  o f  the  
s h iv  across the A t la n t ic .  , , ,  f

H e ld ,  th a t the w o rd  “ i r o n  be ing  capab le  o j 
in c lu d in g  steel i n  i ts  m e a n in g , the onus la y  u p o n  
the  p la in t i f f  to show th a t the co m m e rc ia l m e a n in g  
o f  the w o rd  “ i r o n , "  w h e n  used m  the p a r 
t ic u la r  w a r r a n ty  am ongs t pe rsons engaged m  the  
business o f  in s u ra n c e , d id  n o t in c lu d e > steel ;  a n d  
th a t  evidence to show  th a t the use o f  the w o rd  
“  i r o n  ”  i n  o the r c o m m e rc ia l docum ents  _ w o u ld  
n o t be un ders tood  by m en  o f  business to in c lu d e  
steel w as in s u ffic ie n t.

J u d g m e n t o f  M a th e w , J . a ffirm ed .

T his was an appeal by the  p la in t if f  from  the 
-judgment of M athew, J. in  favour of the defen
dants, a t the t r ia l  o f the action before h im  w ith o u t 
a "jury in  M iddlesex. .

The action was b ro ug h t upon a po licy  o l 
insurance on a ship. The p o licy  contained the 
fo llow ing  c lause: “  W arran ted  no iro n  or ore, or 
phosphate cargoes exceeding ne t reg is tered ton 
nage across the A tla n t ic .”

D u r in g  a voyage across the A t la n t ic  the snip 
in  question suffered a p a rtia l loss. She was at 
th a t tim e  c a rry in g  steel blooms, the w e igh t o l 
w h ich  exceeded her net reg is tered tonnage.

The learned judge a t the  t r ia l  he ld th a t the 
p la in t if f  could no t recover, as the ca rry in g  of 
steel blooms was a breach of the w a rra n ty  not to  
c a rry  iron.

The p la in t if f  appealed.
B ig h a m ,  Q.C. and J . G o re ll B a rn e s , Q.C. fo r  the 

p la in t if f.— The w a rra n ty  is express, and m ust be 
so cons trued :

Marshall on Marine Insurance, 4th edit. p .280;
Arnould’s Marine Insurance, 6th edit. p. bUo.

I n  business iro n  and steel have d iffe ren t mean-
ings :

Scott v. Bourdillion, 2 B. & P. (N. R.) 213);
Blaclcet v. Royal Exchange Assurance Company,

2 C. & J. 244;
Moody v. Surridge, 2 Esp. 633.

K e n n e d y , Q.C. and Joseph W a lto n  fo r  the defen- 
dants. —  Iro n  is a generic word, and includes 
steel. The purpose o f the w a rran ty  is as muen 
applicable to  steel as iron.

L o rd  E sher, M .R .— I  do not reg re t at a ll the 
lengthened discussion th a t has taken place in  
th is  case, of which perhaps I  was the cause. I  
have always great hesita tion  in  decid ing in s u r
ance cases. I t  is  a branch o f the law  as m uch 
considered and applied in  Am erica  as he re ; and 
our decisions w ith  regard to i t  have to be 
c ritic ise d  by lawyers in  th a t coun try  as w ell as m  
th is . I  was at f irs t  a fra id  th a t we were going to 
be h u rr ie d  in to  the doctrine th a t descrip tive 
words in  a po licy of insurance m ust necessarily 
have th e ir  exact scientific  meaning, l i  I  had 
been asked to  say tha t, because among men of 
science iro n  means steel, therefore i t  m ust neces
s a rily  have th a t m eaning in  a po licy of insurance, 
I  should have said th a t the one th in g  had no th ing 
to  do w ith  the other. W ha t is the ru le  of con
s truc tion  in  the case of a w a rra n ty  of th is  sort 
in  a po licy ? There is no ru le  of construction in

Yon. V I . ,  N . S.

the  case o f a po licy  of insurance d iffe re n t from  
the  ru le  in  the case of any o ther w r it te n  docu
ment. The ru le  is la id  down in  the  works of 
M arshall, of A rnou ld , and of P h illip s , on m arine 
insurance. The ru le  la id  down by  A rn o u ld  
(6th ed it. p. 605) is w ord fo r w ord the same as 
th a t la id  down by  M arsha ll (4th edit. p. 280):
“  A  w a rran ty  is construed according to  the 
understand ing o f merchants, and does no t b ind  
beyond the com m ercial im p o rt of the words. ’ 
The same ru le  is la id  down by P h illip s  (3rd edit, 
sect. 766): “  Though a s tr ic t  compliance w ith  a 
w a rra n ty  is required, ye t the construction  of the 
language is determ ined, as in   ̂o ther cases, by 
usage and common acceptation.”  T ha t is to  say, 
the m eaning of the words is to  be determ ined, 
not by the sense in  w h ich  they w ou ld  be used 
amongst men of science, b u t by usage and com
m on acceptation among people engaged in  the 
p a rtic u la r class of business. Usage m ay enlarge 
o r narrow  the o rd in a ry  m eaning o f the  words

The f irs t question is, therefore, w ha t is the 
o rd ina ry  m eaning in  w h ich  these words, as used 
in  such a context, w ou ld  be read by  m en engaged 
j in s u r a n c e  business. I i  the words are capable 
of tw o constructions you m ay look to  the  ob ject 
w ith  w h ich they are inserted in  o rder to  see 
in  w h ich of those senses men engaged in  th a t  
business w ou ld  use them. The case o f M o o d y  
v. S u r r id g e  (2 Esp. 633) is a decision to  th a t 
effect. T ha t was a case in  w h ich  the  po licy  of 
insurance contained a clause th a t corn was 
to  be free fro m  p a rticu la r average. I t  was con
tended th a t m a lt d id  no t come w ith in  the m eaning 
of the te rm  “  com  ”  in  the po licy. L o rd  Kenyon 
said th a t the  usual clause in  policies of insurance 
to  be free fro m  average losses was th a t under
w rite rs  should not be subjected to  t r i f l in g  losses 
in  the case of artic les insured w h ich  were of a 
perishable n a tu re ; corn was of th a t de sc rip tion ; 
bu t th a t i t  more s trong ly  applied to  the case of 
m alt, w h ich  was ce rta in ly  corn, though  in  a 
m anufactured state, b u t w h ich  was o f a s t i l l  m ore 
perishable nature. H e was therefore of op in ion 
th a t th is  loss came w ith in  the  exception of the 
po licy, and th a t the  defendant was discharged. 
The repo rt goes on to  say th a t the ju ry  were of 
the  same opinion, and found a ve rd ic t fo r  the  
defendant. Therefore L o rd  Kenyon m ust have 
le ft  to  the ju r y  the  question whether ‘ ‘ c o rn ”  
w ou ld  amongst business men inc lude such a th in g  
as m alt. He c learly  he ld  th a t he had a r ig h t  to  
consider the purpose of the w arran ty . A p p ly in g  
th a t to the w a rra n ty  in  th is  case, I  th in k  th a t i t  
is possible fo r the w ord  “  iro n  ”  in  the w a rran ty  
to  include steel. I  do no t th in k  th a t i t  does as 
used in  o rd ina ry  life . B u t I  am no t prepared to 
say th a t in  business “  iro n  ”  is no t capable of 
in c lud in g  steel. I f  so, the  judge who tr ie d  th is  
case w ith o u t a ju ry  has found tha t steel is w ith in  
the p r im a ry  meaning of the word “ iro n .’ 
was evidence in  support of th a t find ing  tha t could 
no t have been w ithd raw n  from  a ju ry . 1 th in k  
th a t i t  was no t sufficient fo r  the p la in t if f  to show 
th a t in  business o f a d iffe ren t k in d  iro n  and steel 
had a d is tin c t meaning, w hether tha t business 
was buy ing  and selling, or whether i t  was c a rry 
ing, nor even th a t they w ou ld  have a d is tin c t 
m eaning in  the body of the po licy. The learned 
judge find in g  tha t the p r im a ry  m eaning of iro n  
was one th a t w ou ld  include steel, to  displace th a t

3 B
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there m ust be a usage w ith  regard to warranties 
o f the same kind. I t  would have to  be shown 
th a t, m  such a w arran ty , there had come to be an 
acknowledged and alm ost invariab le  usage tha t 
the words “ ir o n ”  and “ s tee l”  should have d is
t in c t  senses. I  do not th in k  th a t the questions 
were p u t to  the witnesses at the t r ia l so closely 
to  the po in t as tha t the answers are sufficient to 
enable us to d iffe r from  the learned judge, who 
th in ks  th a t there was no evidence of any such 
usage. I f  the  witnesses had been asked whether 
th is  p a rticu la r w a rran ty  had become common 
and usual in  the business, I  expect th a t the 
answer would have been tha t i t  had not. I f  so 
there could have been no usage. I f  thev said 
th a t i t  had, then they would have to  be^asked 
w hether the word “  iron  ”  had acquired a d is tinc t 
m eaning in  such a w arranty . I  do no t th in k  tha t 
they w ould have said th a t i t  had, and certa in ly  
they  have not said so. The appeal m ust, therefore 
be dismissed.

Bowen L .J .— I  am o f the same opinion. I  
have no doubt th a t Mathew, J. was r ig h t  The 
rules o f construction are the same in  constru ing 
these policies o f insurance as in  the case of 
anv o ther instrum ents. That is la id  down in  
R obe rtson  v. F re n c h  (4 East, 130), where L o rd  
E llenborough says: “  I n  the course of the argu
m ent i t  seems to  have been assumed th a t some 
peculiar rules o f construction apply to  the term s 
o f a po licy  of assurance which are no t equally 
applicable to  the term s o f o ther instrum ents and 
in  a ll other cases: i t  is  therefore proper to  state 
upon th is head, th a t the same ru le  of construction 
w h ich  applies to  a ll other instrum ents applies 
equally to  th is  instrum ent of a po licy  of in 
surance, v iz ., th a t i t  is to be construed according 
to  its  sense and meaning, as collected in  the f irs t 
place from  the term s used in  it ,  which term s are 
themselves to  be understood in  th e ir  p la in  
o rd in a ry , and popu lar sense, unless they have 
generally in  respect to the subject-m atter, as by 
the known usage of trade, or the like, acquired a 
peculiar sense d is tinc t from  the popu lar sense of 
the same words ; o r unless the context ev idently  
po in ts out th a t they m ust in  the pa rticu la r 
instance, and in  order to  effectuate the im mediate 
in te n tio n  o f the parties to  th a t contract, be 
understood in  some other special and peculiar 
sense.”  I t  is  to  be remembered tha t th is  is 
a commercial document used fo r a peculiar 
purpose among merchants, and therefore to tha t 
extent to  be construed in  a pa rticu la r way. We 
have no t in  th is  case to  construe a clause th a t 
defines the sub ject-m atter to  be carried in  the 
sh ip ; bu t a w a rra n ty  which excludes a certa in 
class of cargo w hich would be dangerous to the 
ship. The w a rra n ty  is “  w arranted no iro n  or 
ore, o r phosphate cargoes exceeding net registered' 
tonnage across the A tla n tic .”  I  should th in k  
th a t there was no business man who d id  not know 
th a t steel is iro n  in  a certain condition of its  
m anufacture.

A  good deal of evidence was given at the t r ia l 
to show tha t in  transactions of sale and the like, 
and in  such documents as b ills  of lad ing and 
charter-parties, business men would not describe 
steel as iron. That seems to me to follow . I t  is 
na tu ra l enough th a t in  describing in d iv id u a l 
m atters o f commercial contract such m atters 
should be described specifically, and i f  fo r  the 
purpose of insurance i t  is necessary to describe

[Ct. of A pp.

steel specifically, the te rm  “  iro n  ”  w ould be inap- 
propria te . B u t th is  is a clause th a t is no t in 
tended fo r the purpose o f iden tifica tion , bu t fo r  

e purpose of exclud ing certain classes o f goods, 
tne w e igh t of w h ich makes them undesirable as 
cargo. I t  would n a tu ra lly  therefore be not a 
specific, bu t a general description. The descrip
tion  of the other two kinds of cargo mentioned, 
w u ^ i.01" P“ osP'la l;e>”  seems to  bear out tha t view. 
What are the authoritiesP  In  the A m erican 
case of G o it v. C o m m e rc ia l In s u ra n c e  C o m p a n y  

"d h ns> 385), evidence was adm itted to  show 
th a t by m ercantile  usage the m eaning o f the w ord

r °c 8 ln  memorandum of a po licy  was 
confined to roots perishable in  th e ir  nature, and 
(lid  not include sarsaparilla, which, a lthough a 
root, was not perishable. That case shows th a t 
evidence is adm issible to  establish a usage m od i
fy in g  the o rd in a ry  use of words found in  a 
memorandum To the same effect are S co tt v. 
B o u r d i l l io n  (2 Bos. &  P. N . R . 213), M o o d y  v. 
S u rr id g e  (2 Esp. 633), and M a so n  v. S k u r r a y  
( a rk  on Ins., 7th edit. 179), a ll of w h ich cases 
are collected in  1 Parsons on Insurance, p. 627, 
note Therefore the p la in t if f  was possibly en
t it le d  to  give evidence to show th a t iro n  and 
steel are used m  d iffe rent senses in  m ercantile 
,w n -men* f ‘ evidence, however, comes to

in g  i t  the p la in t if f  cannot show tha t in  a 
pa rticu la r w arranty, such as th is , iro n  and steel 
are used in  a d is tin c t sense. That was where 
th is  case broke down. This being a new fo rm  of 
w arranty, i t  was almost impossible th a t there 
could be any usage as to the meaning of the words 
in  it.

Fry, L.J. In  th is  case a tim e  po licy  on a ship 
contains a w a rran ty  in the fo llow ing  term s : “  No 
iro n  o r ore, o r phosphate cargoes exceeding net 
registered tonnage across the A tla n tic .”  W ha t 
is the meaning of the word “  iron  ”  in  the E ng lish  
language as used by o rd ina ry  persons P To m y 
m ind i t  is m atte r of common knowledge th a t 
iron  includes steel. T ha t being so, the burden 
is th row n  on those who say tha t, as used here, 
the word “  iro n  ”  has a more lim ite d  significa
tion. Now  there is an undoubted difference 
between the use of words fo r the purpose of 
describ ing specific th ings th a t are to  be dealt 
w ith , and the use o f words fo r the purpose of 
excluding a class of th ings tha t are not identified. 
A  specific pa rro t would na tu ra lly  be described as 
a parrot. B u t i f  you were desirous of excluding 
parrots generally from  the scope of a contract, 
you would be more lik e ly  to  say, “  N o b irds.”  
The evidence at the t r ia l appears to  me not to  be 
suffic iently  applicable to  th is  precise w a rran ty  to  
discharge the burden of proof tha t was upon 
the p la in tiff. I  th in k  tha t there is no evidence 
which cuts down the ord inary  meaning of th is  
word and shows th a t i t  ought not to  have its  
o rd inary  effect in  th is  w arranty. I  do not th in k  
tha t you may look a t the purposes of the w a rran ty  
in  order to  enlarge the meaning of the words 
used in  i t  ; bu t I  th in k  tha t you may look at the 
purposes of the w a rran ty  in  order to  exclude a 
lim ita tio n  sought to  be p u t upon the ord inary  
meaning of those words. I t  is obvious tha t in  
th is  case the purpose of the w a rran ty  applies as 
much to steel as to  any other fo rm  of iron. Lastly , 
the other words used in  the w arran ty— ore and 
phosphates— are general words, which goes very  
s trong ly  to  show tha t iro n  was intended to  be used
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■ • C„ „ „ P T o r these reasons I  am of

o p in io ifth a t th is  appeal m ust ^ ^ ^ t i s s e d .

Solic ito rs fo r  t h ^ P l a i n t ' : ^ ® ^ ^ erpool  

t f f i a S  fo r  the defendants, W .A .  C ru m p  and 

S on. ______

W ednesday, F eb . 6, 1889.
(Before L o rd  E sher, M  R., B owen and F ry,

L.JJ.)
The L ongford, (&)

appeal PROM THE probate, divorce, AND

“ ™ ” fm  ( » » » I

js s  £
Z u  o f  D u b l in  s te a m  P acke t C o m p a n y , does n o t 
a n v lu  to c o ll is io n  ac tio n s  m  re m  a g a in s t the 
co m p a n y ’s vessels, a n d  i n  such cases no  no tice

THis^wa^an action i n  rem , instituted by the 
owners of the steamship D u b l in  her « g o a d  
freight, against the owners of the _ steam.n p 
L o n g fo rd , to recover damages occasioned by

“ S S K inool»™ Wd i S S V l  Bay »  .Be

defendants a m  the C iy g0bDg ¿ ‘j  W in 'l
Packet Company, and by sect. 8 of 6 & 7 Win. *  
(local and personal) c. c. : . law to

No action in any of Hl8J?8jec X S 0f°Dublin Steam
which the said f ^ i r h i  liable in respect of any Packet Company) shall be name V ,jone) eom.
damage, injury, or trespass, alleged B|w lighter,
mitted, or occasioned to or S  nf* „¿eel on the high barge, craft, wherry, or way kind o: vessel o ^
seas, or in any river, port, or harbour or ™ said
any passenger on board any steamvconsignee of any 
company, or the owner, shipper, , on board
goods, merchandises, or msohs, property,
t h e r e o f ,  or to or against any person P rou„j1t, corn-
goods, or effects, whatsoever shall be. broug > 1(JS8
menced, or prosecuted against the said BbaU
one calendar month 3 Previous rties commencing
have been given by the Party Pshch notice to be 
such action to the said. compa. 7’ . office 0f the said 
given or left at the head or pr ^bali be brought or 
company, nor unless such acti ,®hm0I1ths next after 
commenced within twelve cal dar arisen in reSpect 
the cause or causes of aotmn shall ha comm0nced. 
of which such action shall be brougm;

seas The defendants have in  substance pleaded 
th a t by th is  A c t of Parliam ent no action shall 
be brought in  any of H e r M ajesty ’s Courts of 
law  in  w h ich  the ia id  company shall be liab le  in  
respect of certa in in ju rie s  of w h ich  th is  charged 
in  the present cla im  is one; unless one calendar 
m onth ’s previous notice m  w r it in g  shall have 
been given by the p a rty  o r parties commencing 
Buch action to the said company.”  The section 
then describes how the notice may be given, and 
i t  is not denied th a t no such notice has been 
given in  the  present case. The f irs t  question 
th a t arises is, is th is  action against the compa y 
w ith in  the act? Now  in  the f irs t place i t  is  not 
in  name an action against the company, ne ithe r 
the  company no r any in d iv id u a l shareholder in  
the com pany7 is named in  the w r i t  by w h ich  th is  
action is commenced; therefore not being a s u it 
against the company in  name, p r im a  ja c ie  i t  is 
not w ith in  the words of the section. B u t i t  is 
not in  substance an action against the company 
fo r the  damage proceeded for, because i t  is  
pe rfectly  clear th a t whatever m ay be the  fac t m  
th is  pa rticu la r action, in  such actions as th is  
the c la im  against the  res  may p ra c tica lly  
resu lt in  a judgm ent fo r a m uch sm aller amount 
than the amount w h ich  m ig h t be recovered 
fro m  the owners of the res. F o r instance, i f  
the damage proceeded fo r  by  the p la in t if f  
amounts to  1000Z. and the value of the  res  is  on ly 
5001. i t  is pe rfectly  clear th a t in  an action i n  re m , 
sucli as th is , the utm ost am ount which the p la in 
t i f f  could recover would be 500Z., o r on ly  one-half 
of the damages fo r w h ich  he proceeded, w h ich  
he would be en titled  to  recover in  an action 
against the owners. Therefore, I  say in  substance 
th is  is not an action against the owners, because 
in  an action of th is  sort i t  b y  no means 
fo llows th a t the  rem edy against the  res is  co
extensive w ith  w hat the  remedy against the  
owners w ou ld  be.

N ow  in  m y view, w ith o u t discussing the po licy  
of the Legis la ture , th is  is a section w h ich  ough t 
to  be construed s tr ic t ly . I  have po in ted out 
th a t by the mere words th is  is no t an action 
against the  company. B u t d id  the Leg is la ture  
in tend  th a t th is  m onth ’s notice should precede 
an action i n  re m  ? I t  would take a great deal 
to  convince me i t  d id  so in tend, because the 
moment th a t by the w ro n g fu l act o f those on 
board a vessel an in ju ry  is in flic te d  on another 
ship on the h igh  seas there arises w hat is called a 
m aritim e lien  on the  p rope rty  w h ich  serves as a 
security to  the in ju re d  person fo r  the recovery o 
the  damage he has received. N ow  ju s t consider 
w hat w ould be the effect of ho ld ing  tha t 
section delayed the in s titu tio n  of the action 
one m onth at least. W hy the effect would be in
m any cases to  deprive a p la in t if f  of ^  j

i ___ oru ftnnstantlv com ing and

WHICH SUUI1 ournx -----------
The defendants appeared, and b j^ e ir d e fe n c e

pleaded that. the■ p am*1 8 fact) j n compliance i m any cases to  deprive a -------■ d

the defendants contend fo r, the security  o f the 
res w ou ld  be lost in  many way . , 2
would in  a ll p robab ility  be sent to  sea, where 
The m ig h t be salved o r collide, w ith  another ship 
or be l i s t  in  various ways and * °  the  in ju re d  
p a rty  m ig h t be deprived of his remedy. I  do 
not th in k  th a t the Leg is la tu re  could have in tended 
th a t the  security  w h ich the  law  gives m  such 
cases should be w ith he ld  fo r  an inde fin ite  period. 
There is no th ing  to  prevent th is  company sending 
the ship to  sea fo r a voyage fo r twelve months.

— 1 ™ soie*
to  blame fo r  the collision.

J a n . 29.— The po in t of law raised in  the defence 
now came on fo r hearing.

S ir W a lte r  P h il l im o re  and C arso n  fo r  the déten
dants. .

B a rn e s , Q.C. and H u rs t  fo r the p la in tiffs .
B utt, J.—T his  is an action i n  re m , fo r damages 

a ris ing  out of a collis ion occurring  on the  h igh
tat Reported by J. P. Aspinall and Butlkr Aspinall, Esqra.,
1 Barristors-at-Law.
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I t  m ay be beyond th e ir  s ta tu to ry  powers, bu t 
they  can do i t  i f  they please. Therefore I  am 
no t prepared to  hold tha t th is  A c t of Parliam ent 
deprives the p la in tiffs  o f th e ir  secu rity  in  th is  
way. I t  is said tha t the case o f T h e  P a r le m e n t  
B eige  (4 Asp. M ar. La w  Cas. 235; 42 L . T. Ren.
R . S. 273; 5 P. D iv . 197) concludes th is  question. 
I  he utm ost th a t case decides is th a t the owners 
of a ship m ay be said to  be in d ire c tly  impleaded 
in  a su it i n  re m . I  do no t th in k  i t  concludes the 
present case at a ll. I  therefore ho ld  th a t th is  is 
no t a case in  w h ich  the company can ava il them 
selves of th is  section, and g ive judgm ent fo r  the 
p la in t if f  on th is  po in t o f law.

P rom  th is  decision the defendants appealed.
Pe6. 6.— S ir  W a lte r  P h i l l im o re  and C arson , fo r  

the defendants, in  support of the appeal—The 
defendants are en titled  to  a m on th ’s notice under 
the A c t  of Parham ent. The words are general 
and no t res tric ted  to  actions i n  'personam  I t  has 
now been decided th a t an action i n  re m  im 
pleading the  ship impleads the ow ners :

The Parlement Beige, 42 1. T Ren v  a m  K r> 
D iv 197; 4 Asp. Mar. Law C a s ^  ™ ’ 5 P' 

The Newbattle, 52 L. T. Hep. N. S 15 • 10 P Tt™ qq 
5 Asp. Mar. Law Cas. 356. ’ ' 33;

In  the  w r i t  the  owners of the L o n g fo rd  are named 
as defendants, and since the Jud ica tu re  A c t  the 
procedure in  actions i n  re m  has in  m any respects 
been assim ilated to  the procedure in  actions i n  
■personam  The p la in tiffs  by th e ir  c la im  ask fo r 
ludgm en t against the defendants. A s no notice 
o f action has been given the owners are not 
responsible, bu t i t  is said the ship is w h ich  is 
negatived by the  decision of D r. Lush ing ton  
m  T h e  D r u id  (1 W m . Rob. 399). The verv 
words o f the  section po in t to collisions on the 
h ig h  seas w h ich  are essentially the subject o f an 
action m  re m . The case o f T h e  M u l l in g a r  (1 A sp 
M ar. Law  Cas. 252) is w rong, and no t b ind ing  on 
th is  court. °

B a rn e s , Q.C. and H u rs t ,  fo r  the p la in tiffs , were 
no t called upon.

L o rd  E sher, M .R. In  th is  case the question is 
w hether an action i n  re m  a t the present moment 
is an action in  one o f H e r M ajesty ’s courts of 
law  to  w h ich  th is  company is liable w ith in  the 
m eaning o f th is  section of the A c t  of Parliam ent 
N ow  in  constru ing a section one m ust no t cut i t  
up in to  l i t t le  b its, bu t you m ust take i t  as a 
whole. The section is not “  no action in  any of 
H is  M a jesty ’s courts o f law shall be commenced 
w ith o u t a m on th ’s notice.”  I t  is  “  no action in  
any o f H is  M a jesty ’s courts of law  to  w h ich the 
sa id . company shall be liab le .”  The A c t  is to  be 
construed as though we had to  construe i t  the 
day a fte r i t  passed. A  great m any rules of the 
Jud ica tu re  A c t  have been cited. I t  is said tha t 
we are to  deal w ith  the case under the Jud ica tu re  
ru les I t  is also said th a t they are evidence o f what 
the  law was before the Jud ica ture rules passed. 
N ow  i t  is  obvious in  constru ing th is  A c t of 
Parliam ent we have to construe i t  f irs t, and then 
see how the  Jud ica tu re  rules are applicable to  it .  
I t  is  not correct to  say th a t the Jud ica tu re  A c t 
affords evidence o f w hat the law  was before the 
A c t. I t  deals on ly  w ith  procedure; i t  a lters 
procedure, and was passed fo r th a t purpose. A n  
A c t w h ich  alters procedure is no t evidence o f

what the procedure was before the A c t. There
fore we have to  deal w ith  th is  m a tte r w h o lly  
irrespective of the Jud ica tu re  A c t. Is  i t  true  to  
say th a t an action i n  re m  in  the A d m ira lty  
Court is an action “  to w h ich  the said company 
shall be liable.”  The case o f The P a rle m e n t B eige  
(u b i sup.) has been cited to  us. Now  i f  there is 
anyth ing  to  be collected from  th a t decision w h ich  
can be applicable to the present case i t  is th a t an 
action i n  re m  against a ship in  the  A d m ira lty  is 
not an action i n  pe rso n a m , bu t th a t i t  in d ire c tly  
affects, the owners o r persons interested in  the 
ship. W hen you say tha t i t  in d ire c tly  affects them, 
th a t is equivalent to  saying th a t i t  does no t 
d ire c tly  affect them. T h e  P a r le m e n t B e ige  (u b i  
sup.) is rea lly  not in  po in t, and i f  i t  were, i t  is  
against the appellant’s argum ent, and no t in  
favour o f it .

On looking at the  section, I  f irs t of a ll f ind  i t  
speaks of “  actions.”  T ha t word was no t app lic
able a t the  passing o f the A c t to  procedure 
in  the A d m ira lty  Court. I n  the  A d m ira lty  
actions were called “  suits ”  or “  causes ”  a t th a t 
tim e. T ha t in  its e lf perhaps does no t settle the 
m atter. B u t, in  the second place, the  A d m ira lty  
C ourt was never called one of “  H is  M ajesty ’s 
courts o f law .”  Nobody ever called i t  so. I t  is  
not one of the courts of law in  the  o rd in a ry  
sense. In  its  beginning i t  took its  ju r is d ic tio n  
from  the L o rd  H ig h  A d m ira l as d is tingu ished 
from  the Sovereign. B u t I  do not la y  m uch 
stress on these considerations. I t  m ay be th a t i t  
would not be w rong to  call the A d m ira lty  C ourt 
one o f H e r M a jesty ’s courts of law in  some A c t  
of P a rlia m e n t; bu t the question is, whether i t  is 
so called in  th is  A c t  o f Parliam ent. I  have 
endeavoured to  show in  T h e  P a r le m e n t B eige  (u b i  
sup.) th a t an action i n  re m  is no t an action in  
p e rs o n a m ;  th a t i t  is no t th a t and som ething else'; 
th a t i t  is a d iffe ren t th in g  from  an action i n  
pe rsona m . _ The effects are w ho lly  d iffe rent. I n  
an action i n  re m  the p la in t if f  does not necessarily 
recover th a t w h ich  he has lo s t ; he can on ly  
recover th a t w h ich  he has lost to  the extent o f 
the value of the p ro pe rty  over w h ich  he has a 
m aritim e lien. I f  the value of the p rope rty  is  
not so large as his damages, he does no t recover 
a ll h is damages. There are numerous other c ir 
cumstances w h ich show th a t an action i n  re m  
is d iffe ren t from  an action i n  pe rso n a m . On 
look ing  a t the section to  see to  w hat cases i t  is 
applicable, there m ay be one o r more w h ich  could 
have been b rough t in  the A d m ira lty  C ourt, b u t 
most o f them  could not have been b rough t in  
th a t cou rt at all. Now  when we look to the- 
effect, as B u tt  and Townshend, JJ . did, of w hat 
we are asked to  do, i t  is t h is : to  render fu tile - 
any action in  the A d m ira lty  Court at a ll. I f  the 
p la in tiffs  are to  g ive a m on th ’s notice before 
seizing a ship, and before commencing an action, 
i t  is clear they never m ig h t be able to  seize her 
at all. She m ig h t a t once be sent ou t o f the  
ju risd ic tion . I t  is said tha t the m on th ’s 
notice would enable the defendants to  pay 
the money in to  court, bu t the p la in tiffs  have no 
means o f know ing th a t w hat is paid in to  cou rt 
is sufficient. The defendants are on ly liab le  to  
the value o f th e ir  ship. Assume her to  be ou t 
of the way, then the p la in tiffs  would have no 
means of va lu in g  her, and so decid ing whether 
the money paid in to  cou rt is sufficient. A l l  the 
circumstances go to  show th a t an action i n  re m
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was no t w ith in  the contem plation of the A c t ; 
and i f  i t  was no t then, i t  is  not now. The action 
m  re m  is precisely the same as i t  was before, 
except in  m atters of procedure w h ich  have been 
s lig h tly  altered. I  am pe rfec tly  clear th a t the 
iuagm ent of the I r is h  judge was r ig h t, and tha t 
B u tt,  J.’s judgm ent is r ig h t,_ and th a t the section 
does not apply t °  an aotlon m  re m  agamst any  of 
the  ships of th is  company.

B owen, L. J.— I  am of the same opin ion The 
question is whether at the tim e  the A c t was 
passed the section intended to  include w ith in  its  
scope actions i n  re m  as w e ll as actions m  P ersonam  
I f  we were to  ho ld th a t th is  section prescribes 
th a t notice of action is to  be given one m onth  
before any su it i n  re m  is b roughtI, fo ll*  
A d m ira lty  C ourt, two consequences would fo llow  
In  the f irs t  place, we should have to  ho ld th a t 
a num ber of words in  the section, w h ich are 
pe rfec tly  in te llig ib le  in  th e ir  o rd ina ry  sense are 
used in  a d is to rted and unusual sense. The words 
are “ no action in  any of H is  M ajesty s courts, 
of law  to w h ich the said company shall be liable. 
W e should have to  app ly the w ord  action to  
a s u it in  the A d m ira lty  C ourt W e should have 
to  ho ld  th a t the A d m ira lty  Court, the proper 
t i t le  of w h ich  was the H ig h  C ourt of A d m ira lty , 
was one of H is  M ajesty ’s courts, and not onljr 
tha t, b u t one of “ H is  M ajesty s courts of law 
w ith in  the  m eaning o f the section, a lthough i t  is 
not a court of common law  a t a ll. W e should 
fu th e r have to  hold th a t an action m  rem , which 
re a lly  begins by proceedings against the ship, 
bu t w h ich  no doubt has the resu lt of c it in g  
before the cou rt the  shipowner in  person, is an 
action in  the ord inary  m eaning of the words 
w h ich  could be prosecuted against the company.
In  the f irs t  place, therefore, we should have to  do
violence to  the language of the A c t  of £ a rlia  
ment. The second consequence w ould be, th a t we 
should invo lve the parties who are in ju re d  by 
collis ion w ith  the ships of th is  company m  t t i  s 
strange m isfortune, th a t they would nev? \ ,  
able to  in s titu te  a su it i n  re m  m  the A d m ira lty  
C ourt unless they gave a m onth ’s notice PeI° r ®' 
h a n d ; th a t is  to  say, unless the ship was in  one 
o f the  ports a m onth a fte r the notice was g 
th a t would p rac tica lly  make a ll actions m  re m  
against th i / c o m p a n /  useless i f  not im p o s s ^  
B or these reasons, were we to  construe the A c t 
contended fo r, we should have to  do m °re  0 
violence to  language, and the resu lt w ould be to  
w o rk  m anifest in jus tice  to  persons, i t  seemsi to 
me we ought not to adopt the argum ent of the
appellants as to  the construction of the A c t at 
the tim e i t  passed and the present >/im  . 
been said tha t the Jud ica tu re  A c t makes a 
difference. How  ? Has i t  made an action i n  re m  
the same th in g  as an action i n  p e rso n a m  ? 
N o th in g  of the sort. A l l  tha t i t  has done has 
been to  amend and m od ify  certa in fo rm alities 
w ith  w h ich an action i n  re m  now commences, but 
in  a ll o ther respects in  essential m atters i t  d iffe rs 
en tire ly  from  an action i n  pe rsonam , the re fore  
the Jud ica tu re  A c t  has made no difference.

F ry, L . J. concurred. A p p e a l d ism issed.

Solic ito rs fo r  the p la in tiffs , P r itc h a rd  and Sons.
Solic ito rs fo r  the defendants, C a rlis le , U n n a , 

and R id e r .

M o n d a y , Feb. 25,1889.
(Before L o rd  E sher, M .R., B owen and F ry , L . JJ.) 

T he M oorcock, (a )
ON APPEAL FROM THE PROBATE, DIVORCE, AND 

ADMIRALTY DIVISION (ADMIRALTY).
D a m a g e  —  B e d  o f  r i v e r —  G ro u n d in g  o f  vessel —  

L ia b i l i t y  o f  w h a r f in g e r.
W here  a n  ag reem ent is  en te red  in to  between s h ip 

ow ners a n d  w h a r f in g e rs  th a t a  s h ip  s h a ll p r o 
ceed to a  w h a r f  i n  the r iv e r  Tham es f o r  the  
p u rp o se  o f  d is c h a rg in g  a n d  lo a d in g  cargo, 
a n a  i t  is  k n o w n  to  the p a r t ie s  th a t  _ she 
m u s t take  the g ro u n d  a t  lo w  w a te r, the re  is  a n  
im v l ie d  re p re se n ta tio n  by the w h a rfin g e rs , even 
th o u g h  the bed o f  the r iv e r  is  n o t u n d e r th e ir  
co n tro l, th a t i t  is  i n  such a  c o n d it io n  as n o t to 
in ju r e  the s h ip  on  he r ta k in g  the g ro u n d , a n d  i f ,  
by reason  o f  the uneven c o n d it io n  o f  the bed o f  the  
l iv e r ,  she is  in ju re d , the w h a r fin g e rs  a re  lia b le  
f o r  the dam ages caused to he r.

T his was an appeal b y  the defendants fro m  a 
decision of B u tt, J., ho ld ing  them  liab le  fo r 
in ju rie s  occasioned to  the steamship M o orcock.

The action was i n  p e rso n a m  by the owners of the 
M oorcock  against the defendants, who were w harf
ingers, to  recover damages fo r in ju ry  to  the  M o o r
cock caused as here inafter stated.

The defendants were the proprie tors of a w harf 
and je t ty  a b u ttin g  on the Thames and know n as 
St. B ride ’s W harf. In  Nov. 1887 i t  was agreed 
between the p la in tiffs  and the defendants th a t the 
M oorcock  should be discharged and loaded a t St. 
B ride ’s W harf. A cco rd in g ly  on the  14th Dec. 
the M oorcock  was moored alongside the w harf fo r  
the purpose of d ischarging her ca rg o ; b u t as the 
tide  fe ll and she ceased to  be waterborne she took 
the ground, and in  consequence of some inequali
ties in  the bed o f the  r iv e r  she sustained the 
damage complained of.

I t  was know n to  the p la in t if fs  and defendants 
th a t on the tide  ebbing the M o orcock  w ou ld  take 
the ground.

The bed o f the r iv e r  a t the  place where the 
M oorcock  took the g round was vested in  the 
Thames Conservators, and the defendants had no 
con tro l over it .

The defendants made no charge fo r vessels 
ly in g  at the w harf, b u t charged fo r  the use 
of cranes, and also rates fo r  a ll goods landed, 
shipped, o r stored. . ,

The fu r th e r  facts o f the case appear m  the 
report below (59 L . T . Bep. N . S. 872 ; 6 Asp. M ar. 
Law  Cas. 357; 13 P. D iv . 157).

F in la y ,  Q.O. and E o lla m s ,  fo r the  defendants, 
in  supnort of the a p pe a l.-T he  learned judge was 
w rong in  f ix in g  the . defendants w ith  lia b ility .  No 
case has ye t gone so fa r as to  decide th a t parties 
are liable^ fo r  the  condition of a r iv e r  over w h ich 
they have no c o n tro l:

Reg. v. W illia m s ,  51 L . T . Bep. N . S. 546 ; 9 App. 

M e rs e ifo o c k s  Trustees y . G ibbs 14 L. T . Bep. N. S.

s. 357; 11 Q. B.
Div. 503; .

I t  was know n to  the shipowners th a t the  soil ot 
the Thames is vested in  the conservators. I t  
was, therefore, as m uch w ith in  t he p la in t if fs

(a) Reported by J. P. Asfinall and Butmr Asfinall, Eaqrs.,
v J Barristers-at-Law.
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power as w ith in  the defendants’ to in fo rm  them- 
selves of the condition of the bed of the rive r. 
The defendants were in  fact igno ran t of the dan- 
ger. The utm ost extent of th e ir  ob ligation to  the 
p la in tiffs  would be to warn them  of dangers 
w ith in  th e ir knowledge.

B arn es , Q.C. and H u rs t  (w ith  them  R obson) fo r 
the p la in tiffs .— There was an im p lied  representa
tio n  th a t the be rth  and bed of the r iv e r  were f it  
fo r the purpose fo r which they were to  he used. 
I t  was w ith in  the knowledge of bo th parties tha t 
the ship would take the ground at low water.

defendants had the means of in fo rm ing  
themselves of the condition o f the bed of the 
rive r, and i t  was th e ir  d u ty  to ascertain whether 
i t  was safe or not. In  the circumstances of 
the present case, shipowners have a r ig h t  to  
expect tha t wharfingers have taken reasonable 
steps to  ascertain the state of the  bed of the 
r iv e r :

White V. Phillips, 33 L. J. 33, C. P . ; 15 C. B. N. S 
245;

Curling v. Wood, 16 M. & W. 628 ;
Winch v. Conservators of the Thames, 31 L. T. Rep.

N. S. 128; L. Rep. 9 0. P. 378;
Indermaur v. Dames, 14 L. T. Rep. N. S.484: L. Rep. 

1 C. P. 274.
F in la y ,  Q.C. in  rep ly.
L o rd  U s h e r , M .R .— There can be no doubt th a t 

the two facts by themselves, of ow ning th is  je t ty  
m  the r iv e r  and of there being an uneven bottom  
to  the r iv e r  in  fro n t of the je tty , impose no lia 
b i l ity  on the owner o f the je t ty  w ith  regard to  
the pub lic  in  general. Of' th a t there can be 
no doubt. The question is, w hat is the  proper 
im p lica tion  where the owners of the je t ty  are in  
the position in  wh ich these defendants are, and 
have made such a contract as has been made in  
th is  case ? The question is, no t w hat is th e ir  du ty  
to  the general public, b u t w hat is the im p lica tion  
from  the contract in to  which they have entered 
w ith  these p la in tiffs— what is the contract which 
they have made w ith  them  P Now, I  cannot doubt 
th a t w hat the defendants d id  was to  make an 
agreement w ith  the p la in tiffs , to  enable them  to use 
th e ir  w harf by us ing the r iv e r  w h ich is adjacent 
to  the fro n t o f the w harf. I  agree w ith  B u tt, J. 
th a t i t  is most certain, and beyond doubt, tha t 
the use of the defendants’ premises by vessels 
such as the M oorcock  cannot be had w ith ou t 
m ooring  the vessel alongside the je tty , and w ith 
out her ta k in g  the ground a t the je tty . They 
do not charge d ire c tly  fo r the use of th e ir  w harf, 
b u t they cannot charge anybody any th ing  u n t il 
the M oorcock  is moored to th e ir  je tty . I  say they 
cannot earn any th ing  fo r the use o f the w harf 
u n t i l  th a t happens, fo r th is  reason: they allow  
a vessel to  be moored alongside th e ir  je t ty  in  
order th a t i t  m ay be used fo r loading and 
unloading goods, and they get pa id in  tha t way 
fo r  the use of th e ir  w harf. Therefore they earn 
no th ing  w ith o u t persuading a vessel to moor 
alongside the je tty . That is a necessary and 
im m ediate step to  th e ir  earning p ro fit by the use 
of the w harf.

Now, a vessel like  the M oorcock  cannot be 
moored to th is  w harf w ith o u t being obliged to  
take the ground at low water on every tide. 
T ha t is a necessary pa rt of the transaction. 
Therefore, we have go t th is  : tha t, in  order tha t 
the defendants’ w h a rf may be used so th a t they 
m ay earn p ro fit, a vessel like  the M o orcock  m ust
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be moored to  th e ir  w h a rf under such c ircum 
stances th a t she m ust take the ground a t every 
tide. Now, the wharfingers are always on the 
spot, and i f  any th ing  happens in  fro n t o f th e ir  
w harf they know or have the means of find ing  
out. They in  m aking such agreements as they 
made w ith  the M oorcock  may be doing so w ith  
fo re ign vessels, o r w ith  B r it is h  vessels com ing 
from  abroad or other parts of the  U n ite d  K in g 
dom. A  ship’s officers have no reasonable means 
of d iscovering w hat the bottom of the r iv e r  is 
u n t il they are moored a t the w harf and th e ir  ship 
has taken the ground. Now, w hat is the reason
able im p lica tion  from, such a contract fo r  such a 
purpose among people of th is  class? In  m y 
opinion, honest business could no t be carried on 
between people in  the position of the p la in tiffs  
and the defendants unless you im p ly  th a t the 
defendants have undertaken some d u ty  to  the 
p la in tiffs  w ith  regard to the bottom  of the r iv e r 
a t th is  place. I f  th a t is so, w hat is the least 
onerous d u ty  one can im p ly  ? In  th is  case we are 
not bound to  say w hat is the whole o f the duty. 
A l l  we have to  say is, whether there is not 
a t least the d u ty  w h ich the learned judge has 
held does lie  on the defendants. That the defen
dants can find  out the state of the bottom  of the 
r iv e r  close to  the fro n t of th e ir  w h a rf w ith ou t the 
sm allest d iff ic u lty  is perfectly  obvious to any
body who understands anyth ing  about r ive rs  a t 
a ll. F o r instance, they can sound the bottom  
w ith  a pole, o r ascertain its  condition in  a va rie ty  
of o ther ways w h ich are pe rfec tly  easy. I t  is 
the business of persons conversant w ith  rive rs , 
especially when they are on the  spot a t every 
tide, to  find  ou t the state o f the bottom  in  
some way o r another. W hether they can see the 
actual bottom  of the r iv e r o r not a t low  water is 
not, to  m y m ind, the least m ateria l. Supposing at 
low  w ate r there were tw o feet of water always 
over the m u d ; i t  makes no difference tha t they 
cannot see the bottom . They can feel fo r the 
bottom  by sounding, o r in  some s im ila r way, and 
find  out its  condition w ith  as much accuracy—  
nay, w ith  a great deal more accuracy— than i f  
they could see i t  w ith  th e ir  own eyes. W hen i t  
is so pe rfectly  easy to do th is , and when, in  order 
to earn money, business requires a ship to be 
b rough t alongside th e ir  w harf, in  m y opinion 
honesty of business requires, and we are bound 
to im p ly  it ,  tha t the wharfingers have undertaken 
to see th a t the bottom  of the r iv e r  is reasonably 
f i t  fo r  the purpose, o r th a t they ought, at a ll 
events, take reasonable care to  find  out whether 
the bottom  of the  r iv e r  is reasonably f i t  fo r  the 
purpose fo r w h ich  they agree th a t th e ir  je t ty  
should be used; and then, i f  not, e ither procure i t  
to be made reasonably f i t  fo r the purpose, or 
in fo rm  the persons w ith  whom they have con
trac ted  tha t i t  is not so. That, I  th in k , is the 
least th a t can be im p lied  as the defendants’ du ty , 
and th a t is w hat I  understand the learned judge 
has im plied. He then goes on to  say tha t, as a 
m atte r of fact, they d id  not take such reasonable 
measures in  th is  case. I  m yself have not the 
least doubt in  m ak ing  th is  im p lica tion  as p a rt of 
the contract. I  therefore have no doubt th a t the 
defendants _ broke the contract, and they are 
therefore liable to  the p la in tiffs  fo r  the in ju ry  
which the vessel sustained.

B owen, L. J.— The defendants in  th is  case are the 
owners of a w harf and je tty  attached in  the r iv e r
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Thames, and the onty use to  wMeh i t  is p u t is 
ho ld ing  out to  ships fac ilit ie s  fo r  load ing and u 
load n f  alongside of it .  There is on ly one berth  
where 'the ships can lie, and th a t ^  close alongside 
the ie t ty  The question w h ich arises in  th is  case 
is whether, w hena  contract is made to  le t the use 
of th is  ie t ty  to  a ship w h ich  can on ly  use it ,  as is 
known to  both parties, by her ta k in g  the ground 
there is any im p lie d  w a rran ty  on the p a rt of the 
wharfingers, and i f  so what is the extent of tha t 
w arran ty . Now  an im p lied  w a rra n t} , 01 as i t  l a  
called a covenant in  law, as d istinguished from  
an express contract or e x p re s s w a rra u t^ re a ly  is 
in  every instance founded on the presumed nten 
tio n  of the parties and upon reason. ^  the 
im p lica tion  wh ich the law draws from  w hat must 
obviously have been the in te n tio n  of the parties, 
an im p lica tion  which the law  draws w ith  the 
object of g iv in g  efficacy to  the transaction and 
p reven ting  such a fa ilu re  of consideration as 
cannot have been w ith in  the contem plation of 
e ithe r of the parties. I  believe th a t i f  one were 
to  take a ll the instances— which are many— ot 
im p lied  warranties and covenants In law wmcn
occur in  the  ea rlie r cases w h ich  deal w ith  real 
p roperty , passing th rou gh  the instances whip 
re la te  to  the  warranties o f t i t le  and of qua lity , 
and the cases of executory contracts ot sale 
and other classes of im p lied  warranties like  the 
im p lied  a u th o rity  of an agent to  make contracts, 
i t  w i l l  be seen th a t in  a ll these cases the law 
is ra is ing  an im p lica tion  fro m  the presumed 
in te n tio n  o f the parties w ith  the object 
g iv in g  to  the transaction such efficacy as pocn 
parties m ust have intended i t  shou Id have. 
i f  th a t is so, the reasonable im p lica tion  w n'? 
the law  draws m ust d iffe r according to 
circumstances of the various transactions, ana 1 

business transactions what the law  desires 
effect by the im p lica tion  is to give such business 
efficacy to the transaction as m ust have been in 
tended by both pa rties ; not to impose on one 
side a ll the perils of the transaction, or to ema“ £ " 
pate one side from  a ll the burdens, b u t to  make 
each p a rty  promise in  law  as much, at a ll ’
as i t  m ust have been in  the contem plation o i Dot 
parties tha t he should be responsible for.

Now, what d id  each p a rty  in  the present case 
know P because, i f  we are exam ining in to  th e ir  pre
sumed in tention , we m ust examine in to  th e ir  m in 
as to  w hat the transaction was. B oth parties kne 
th a t the je t ty  was le t fo r the purpose o t p ro n t 
and knew th a t i t  could on ly  be used by the s p 
ta k in g  the ground and ly in g  on the grouna. 
They "must have known th a t i t  was by grounding 
th a t she would use the je tty . They m ust have 
known, bo th  of them, th a t unless the ground was 
safe the ship would be sim ply buy ing  an oppor
tu n ity  of danger and buy ing  no conyenince a t all, 
and tha t a ll consideration would fa il unless the 
ground was safe. In  fact, the business o f the 
ie t ty  could not be carried on unless— 1 do not say 
the ground was safe— i t  was supposed to be sale. 
Now, the master and crew of the ship could know 
no th ing, whereas the defendants or th e ir  servants 
m ig h t, by exercising reasonable care, know  every
th ing . The owners of the je tty  or th e ir  servants 
were on the spot at h igh and low tide , m orn ing 
and evening. They m ust know w hat had hap
pened to  the ships th a t had used the je t ty  before, 
and w ith  the s lightest troub le  they could satis fy  
themselves in  case of doubt as to  whether the berth

was or not safe. The ship’s officers, on the  other 
hand, had no means of v e r ify in g  the  state o i the 
berth , because, fo r aught I  know, i t  m ig h t be occu
pied by another ship at the tim e  the  M o orcock  go t 
there. Now, the question is, how m uch of the  
p e ril or the safety of th is  be rth  is i t  necessary to 
assume in  order to get the m in im um  of efficacy 
to the business consideration o f the transaction 
w h ich  the ship consented to  bear, and w h ich  the 
defendants took upon themselves. Supposing 
th a t the be rth  had been actua lly  under the contro l 
of the defendants, they could, of course, have re
paired i t  and made i t  f i t  fo r the purpose of load
in g  and unloading. I t  seems to  me th a t the case 
of M ersey D ocks Trustees  v. G ibbs (u b i sup .) shows 
th a t those who own a je tty , who take money fo r 
its  use, and who have under th e ir  con tro l the 
locus i n  quo, are bound to  take a ll reasonable care 
to  prevent danger to  those using the je tty , e ither 
to  make the be rth  good or else no t to  in v ite  ships 
to  «o to the je tty , i.e . e ithe r to  make i t  safe or to  
advise ships not to go there. B u t there is a 
d is tinc tio n  between th a t case and the  present. 
The berth  here was no t under the  actual con tro l of 
the defendants. The b e rth  is in  the bed of the r ive r, 
and i t  may be said th a t those owning the je t ty  have 
no d u ty  cast upon them by  sta tute o r common 
law  to  repa ir the bed of the  rive r, and th a t they 
have no power to  in te rfe re  w ith  i t  except w ith  
the licence o f the conservators. Now  i t  does 
make a difference where the en tire  con tro l of the 
locus i n  quo, be i t  canal, o r dock o r r ive r, is in  the 
persons ta k in g  to ll fo r  the user, and therefore we 
m ust m odify, to  a certain extent, our view  of the 
necessary im p lica tion  which the law  w ou ld  make 
in  the present case as to  the duties of the defen
dants. We m ust do so fo r  the reason la id  down 
by H o lt, C.J. in  his famous judgm ent in  Goggs v. 
B e rn a rd  (2 Ld . Baym. 909) where he says “ i t  
would be unreasonable to  charge persons w ith  a 
tru s t fu r th e r than the nature of the th in g  puts 
i t  in  th e ir  power to  perfo rm .”  A p p ly in g  th a t 
m odification, w h ich  is a reasonable m odification, 
to  th is  case, i t  m ay w e ll be said th a t the law  w i l l  
not im p ly  th a t the  defendants, who had not 
con tro l of the place, ough t to  have taken reason
able care to  make the b e rth  good, bu t i t  does not 
fo llow  th a t they are relieved from  a ll responsi
b i l i ty — a responsib ility  w h ich depends not m erely 
on the con tro l of the place, which is one 
element as to  w h ich  the law  im plies a duty, 
b u t on o ther circumstances. The defendants 
are on the spot. They m ust know  the 
je t ty  cannot be safely used unless reasonable 
care is taken. N o  one can te ll whether 
reasonable safety has been secured except them 
selves, and I  th in k  i f  they le t out th e ir  je t ty  to r  
use they at a ll events im p ly  th a t they have taken 
reasonable care to  see th a t the  berth, w h ich is tne 
essential p a rt of the use o f the je tty , is sate, ana 
i f  i t  is not safe, and i f  they have not taken such 
reasonable care, i t  is th e ir  d u ty  to  w arn  persons 
w ith  whom they have dealings th a t they have 
no t done so. Bemember th a t th is  is a business 
transaction as to  which the parties m ay at any 
moment make any barga in they please. W e 
have to consider tha t. The question is what 
inference is to  be draw n where the parties are 
dealing w ith  each o ther on the assum ption tha t 
the negotiations are to  have some fru it ,  and 
where they say no th ing about the covenant whicn 

■ the  law  ought to  im p ly . So fa r as I  am con-
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cerned, I  do not w ish i t  to  be understood th a t I  
a " ?T c° n ® ^er th is  is  a case o f a d u ty  on the pa rt 
or the defendants to  see th a t the access to  the 
."jetty is kept_ clear. The difference between 
access to  the je t ty  and the use of the je t ty  seems 
to  me, as M r. F in la y  argued, on ly  a question of 
degree, bu t when you are dealing w ith  im p lica 
tions w h ich  the law  prescribes, you cannot a fford 
j <?Jle8 lect questions o f degree, and i t  is ju s t th a t 
difference of degree w hich brings one case on the 
line  and prevents another from  approaching it .  
i  confess th a t on the broad view o f th is  case I  
th in k  tha t business could no t be carried  on unless 
there was an im p lica tion  of the  na ture I  have 
indicated, at a ll events, in  a case where the je tty  
is to be used as i t  was in  the present case. There
fore, a lthough th is  case is a novel one, I  do not 
feel any d iff ic u lty  in  d raw ing  the inference th a t 
i t  comes w ith in  the line, and th a t the defendants 
are liable.

F ry, L .J . I  have come to the same conclusion, 
and I  shall add no th ing  except th is ; th a t the 
facts th a t the conservators were under no obliga- 
tron to  remove the saddleback or shingle, o r stone 
w hich d id  the damage, and th a t the defendants 
had the means of exam in ing the bottom  of the 
r iv e r  and neglected to  do so, are considerations 
w h ich  weigh much w ith  me in  com ing to  the 
conclusion th a t there was the im p lica tion  w h ich 
the  learned judge  has re lied  on.

L o rd  Esher, M .R.— We ought to  have said tha t 
we do no t th in k  any of the cases cited are 
au thorities b in d in g  on the present one. We 
have gone a step beyond any o f them.

A p p e a l d ism issed.
S olic ito rs fo r  the  p la in tiffs , T h om a s Coopev and 

Co.
S olic ito rs fo r the defendants, E o lla m s ,  S on , and 

C o w a rd .

S a tu rd a y , M a rc h  2, 1889.
(Before L o rd  Esher, M .R., Bowen and F ry , L . JJ.)

The V indobala. (a )

C o -o w n e rsh ip  a c tio n  —  C h a r te r -p a r ty — M a n a g in g  
ow ner— A u th o r i ty — H o n o ra ry  engagements.

T h e  m a n a g in g  o w n e r o f  the s h ip  V ., w i th  the  
a u th o r it y  o f  h is  co-ow ners, en tered in to  n e g o ti
a t io n s  a b ro a d  w i th  the v ie w  o f  c h a r te r in g  the s h ip . 
These n e g o tia t io n s  w ere  c a r r ie d  on  by  a n  aq en t 
a b ro a d . O n the  17th  J u ly  -1884 a  fo r m  o f  
c h a rte r, s igned by the m a n a g in g  ow ne r, w as  
offered to_ the p roposed cha rte re rs . ' T h ey  objected 
to  c e r ta in  p ro v is io n s  in  i t ,  to  w h ic h  ob jections  
the  agent, w i th  the m a n a g in g  o w n e r’s a u th o r ity ,  
assented. O n the lD th  J u ly  the cha rte re rs  s igned the  
c h a rte r, h a v in g  p re v io u s ly  in tro d u c e d  in to  i t  
c e r ta in  fu r t h e r  a lte ra t io n s  w h ic h  h a d  never been 
suggested to  the  m a n a g in g  o w n e r’s agent. O n the 
sam e d a y  c e r ta in  o f  the co-ow ners gave no tice  to 
the  m a n a g in g  ow ne r th a t they re fused to  be bo und  
by a n y  c h a rte r. The m a n a g in g  ow ne r, co n s id e r
in g  h im s e lf b o u n d  to s ig n  the c h a rte r -p a r ty , s igned  
i t  on the 22n d  J u ly .  T h e  execution  o f  the c h a rte r-  
p a r ty  w as p reven ted  by the a rre s t o f  the V . by the  
d is se n tie n t ow ne rs , a n d  dam ages re su lte d  the re 
fro m .

H e ld  (reve rs in g  the d e c is io n  o f  B u t t  J .) , i n  a  ro 

ta) Reported by J. P. A spinall and B utlkh A spin all , Esnra 
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o w n e rs h ip  a c tio n , th a t there w a s  no  b in d in g  
c o n tra c t u n t i l  the m a n a g in g  o w n e r s igne d  the 
c h a rte r  on  the 22nd! J u ly ,  a n d  th a t u p  to the  
s ig n in g  o f  the same a n y  o f  the  ow ne rs  c o u ld  
revoke the m a n a g in g  o xm er’s a u th o r ity ,  a n d  th a t,  
as the d isse n tin g  ow ners ha d  revoked th e ir  a u th o 
r i t y  o n  the \9 th  J u ly ,  the y  were n o t b o u n d  by the 
c h a rte r.

The m ere f a c t  o f  a n  ag en t be ing  bo und  i n  h o n o u r  
tO' com plete a  c o n tra c t w h ic h  he is  n e g o tia t in g  f o r  
h is  p r in c ip a l ,  w here  he, the agent, ' is  u n d e r no  
le g a l l ia b i l i t y  i f  lie  re fuses to com plete, does n o t 
p re ve n t the p r in c ip a l  w i th d r a w in g  h is  a u th o r ity  
a n y  tim e  before the ag reem ent is  com pleted.

B e r  L o r d  E sh e r, M . B . : The m a n a g in g  o w n e r o f  a  
s h ip  is  the a g en t o f  each co-ow ner sep a ra te ly , 
a n d  each co -ow ne r m a y  re tra c t h is  a u th o r it y  to 
the  m a n a g in g  o w n e r xv it lio u t c o n s u lt in g  the o the r 
co-ow ners.

The la le a  (42 I j . T . H e p . V . S . 61 ; 4 A sp . M a r .  
L a w  C as. 226; 5 P . D iv .  169) doubted.

This was an appeal from  a decision of B u tt,  J. 
by  certa in  of the defendants (known as the B e ll 
defendants) in  an action in s titu ted  by the 
executors of one Robert D ickinson, deceased, to 
recover contribu tions from  a ll the defendants as 
p a rt owners o f the s.s. V in d o b a la , in  respect of 
expenses incu rred  by D ick inson and the p la in tiffs  
as m anaging owners in  re la tion  to  the manage
m ent of the vessel.

The facts were presented to  the  cou rt in  the 
fo rm  of a special case, and on the  6th A ug . 
1886 the cla im  was referred to  the re g is tra r 
and merchants to  report on the accounts upon the 
facts stated in  the special case.

The reg is tra r accord ing ly  investigated the 
accounts, and made a report to  w h ich both p la in 
t if fs  and defendants objected, and they applied to  
the court to va ry  the same. A t  the hearing of 
the petitions in  objection to  the report, B u tt,  J. 
confirm ed the re p o r t : (58 L . T. Rep. N . S. 353; 
L . Rep. 13 P. D iv . 42; 6 Asp. M ar. Law  Cas. 
250.) (a)

The facts, so fa r as are m ateria l to  the appeal, 
were as fallows :—

F or some t im e p rio r to  th e llt .h  J u ly  1884, Robert 
D ickinson, one of the p la in tiffs , namely, E. J. 
W a lke r, and the defendants were the registered 
owners o f the s.s. V in d o b a la . Robert D ickinson 
had been appointed managing owner of the ship 
a t a, m eeting of the owners, he ld on the 18th 
A p r i l  1882, and continued to be so t i l l  his death 
in  Sept. 1884 S ho rtly  a fte r the death o f Robert 
D ickinson, his acting  executors, the p la in tiffs , 
became the registered owners of his shares.

As i t  was expected in  J u ly  1884 th a t the 
V ind o b a la , would sho rtly  a rrive  in  Rotterdam , 
negotiations began on the 11th J u ly  in  reference to 
cha rte ring  her by merchants in  Am sterdam . On 
th a t day Messrs. Brown, Son, and Co., the London 
agents of Messrs.W ilson and A rm strong , who were 
D ick inson ’s brokers at Newcastle, w rote to W ilson 
and A rm s trong  suggesting th a t they, Brown, 
Son, and Co., should get a charter fo r the V in d o b a la , 
to w h ich  proposal W ilson and A rm s trong  on

(a) In  the report of the proceedings in the court 
below i t  is stated that the charter was signed by the 
managing owner before i t  was signed by the charterer. 
Ih is  is incorrect, as appears from the present report. 
The inaccuracy was duo to the fact that i t  was so stated 
by Butt, J. in  his judgment.—E d .
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the 12th J u ly  assented by le tte r  and telegram. 
A ccord ing ly , on the same day, Brown, Son, and Oo. 
w rote to  one Heeres, of Am sterdam , a le tte r, 
of w h ich the  fo llo w in g  is a copy, o m itt in g  fo rm a l 
pa rts  :

We have your favour of yestorday, and confirm our 
wire of date offering the s.s. Vindobala, 1134 nett 
19ft. draught; Eiga, Amsterdam, Westzaan, or Zaan- 
darm, and trust to hear on Monday first thing that the 
business is in  order, as owner w ill then be in town. In 
any case le t us know how matters stand.

In  th is  le tte r  was inclosed a cha rte r-pa rty  fo r 
the V in d o b a la  signed by Brown, Son, and Co. 
as agents, and dated J u ly  12th.

On the same day, the 12th Ju ly , Brown. Son, and 
Co. w ro te  to  W ilson  and A rm strong , te llin g  them  
of the  negotiations w ith  Heeres, and inclosing 
a copy of the cha rte r in  the same term s as 
tha t sent to  Heeres, and te ll in g  them th a t th is  was 
the cha rte r on w h ich  they had offered the ship 
to  Heeres. On the 14th Ju ly , Brown, Son, and Co. 
w rote to  W ilson  and A rm s tro n g  a le tte r, 
o f w h ich  the fo llow ing  is a. copy, o m itt in g  
fo rm a l and o ther parts  no t re la tin g  to  the 
ship :

Heeres wired to-day; “  Vindobala fixed particulars 
le tter.”  We are afraid this means some alterations, 
but trust they are not important. However, in deciding, 
i t  is necessary to take into account Baltic fre igh t; 19s. 
has been done from Cronstadt, and 20s. is row rate 
quoted. So i t  w ill be necessary to take position ot 
affairs into consideration before declining the Higa busi
ness, because terms are not just such as wanted.

On the same day, the 14th Ju ly , B row n, Son, 
and Co. w ro te to  Heeres a le tte r of w h ich  the 
fo llow ing , o m itt in g  fo rm a l parts, is a copy;

We note yonr telegram announcing steamer fixed, 
particulars later, from which we presume there are some 
alterations, but trust they are not important, otherwise 
owner w ill not confirm we fear.

On the same day, the 14th Ju ly , Heeres w rote 
to  Brown, Son, and Co. acknow ledging receipt 
o f le tte r  of the 12th inclosing charter, and saying 
th a t the  proposed charterer declined to  guarantee 
the  ship free of ligh te rage at B ig», and asking 
th a t his (Heeres’) brokerage should be increased.

Brow n, Son, and Co, subsequently assented to 
the brokerage being increased, b u t ins truc ted  
Heeres to  i f  possible come to  satisfactory term s 
about the lighterage, and u ltim a te ly , on the 1 /th , 
telegraphed to  Heeres as fo llo w s : “  V in d o b a la  s 
charte r con firm ed ; insert i f  possible, proceed 
B ig a  or usual loading-place.”

On the 18th J u ly  Brown, Son, and Go. w ro te to 
W ilson  and A rm s tro n g  a le tte r, saying th a t they 
had seen M r. W ilson  (a c le rk  in  D ick inson ’s 
office), and had explained the B ig a  fix tu re  to  
h im , bu t th a t as ye t they had not received charte r 
copies fro m  abroad. On the same day Heeres 
w ro te to  Brown, Son, and Co. saying he had not 
got the charter signed yet, as the charterer was 
ou t of town.

On the 19th J u ly  ce rta in  of the defendants, 
called the B e ll defendants, gave notice th rough  
th e ir  so lic itors to  D ickinson th a t they declined 
to  continue sa iling  the V in d o b a la , or to be in  any 
w ay hound by any new cha rte r-pa rty , and asked 
fo r  a bond fo r the safe re tu rn  o f the  vessel.

On the 20th Ju ly  Heeres w rote to  Brown, Son, 
and Co. inclosing a signed cha rte r-pa rty , w h ich 
was dated the 17th Ju ly .

On the 21st J u ly  Brown, Son, and Co. w rote 
to  Heeres, p o in ting  out, as was the fact, th a t the 
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cha rte r-pa rty  signed by the charte rer d iffe red 
from  the o rig in a l fo rm  of cha rte r in  the fo llow ing  
respects, viz., th a t whereas in  the o rig in a l fo rm  
the ship was to  be cleared free of commission, and 
the owner and master to  have an absolute r ig h t  
of lien  on the cargo fo r a ll fre ig h t, dead fre ig h t, 
and demurrage, and a ll o ther charges whatsoever, 
these provisions were not in  the cha rte r-pa rty  of 
the 17th. I t  also appeared th a t to  the excepted 
p e ril clause the words “  strikes o f workmen, o r 
any o ther unavoidable accidents over w h ich  the 
charterers have no con tro l,”  were added to  the  
charte r of the  17th. However, no tw iths tand ing  
these alterations, D ick inson signed the charter- 
p a rty  on the 22nd.

B y  the term s o f th is  cha rte r-pa rty  the V in d o 
b a la  was to  proceed from  B otte rdam  to  the 
B a ltic , and there load a cargo of tim be r. A ccord 
in g ly  D ickinson, w ith  the object of p reven ting  
the ou tw ard  voyage to  the  B a ltic  be ing unpro
fitable, entered in to  a cha rte r-pa rty , dated the 
28th Ju ly , fo r  the carriage o f coals from  the  Tyne 
to the Baltic .

On the 3 rd  A ug . the  V in d o b a la  a rrived  in  the 
Tyne from  B otterdam , and commenced to  load a 
cargo of coals under the cha rte r-pa rty  o f J u ly  28.

On the 5 th  A ug . the  B e ll defendants issued a 
w r it  against the V in d o b a la  in  an action o f 
res tra in t, and she was arrested on the same day, 
when about to  p u t to  sea. On the 9 th  Sept. 
D ick inson died.

On the 18th Sept, the cha rte r-pa rty  of the 17th 
J u ly  was cancelled by  agreement between the 
parties.

On the 21st Oct. E. J. W a lke r, one of the  p la in 
tiffs , was appointed m anaging owner.

On the 26th Oct. the  coals on board the V in d o 
b a la  took fire, and had to  be discharged, and 
in  respect of th is  the shipowners had to  pay 
damages.

On the 19th Dec. b a il was g iven in  the  action 
of res tra in t, when the ship was released.

I n  add ition  to  the  B e ll defendants were other 
defendants, known as the Craven defendants, 
who objected to  the re g is tra r ’s repo rt fo r  reasons 
w h ich  appear in  the repo rt in  the cou rt below, 
h u t who were not appealing fro m  the decision of 
B u tt,  J.

The p la in tiffs  claim ed con tribu tions fro m  the 
owners in  respect of the coal charte r o f the 
28th Ju ly , and the  expenses o f the ship w h ile  
under arrest.

B u tt, J. held th a t the B e ll defendants were 
bound by the charters of the 17th and 28th J u ly , 
and th a t they were liab le  fo r  a ll expenses conse
quent on the arrest, and th a t the damage to  the  
coal was to  be borne ra teably by  a ll the  co
owners.

B a rn e s , Q.C. (w ith  h im  B a llo c h )  fo r  the B e ll 
defendants, in  support o f the appeal.— The appel
lan ts gave notice to  the m anaging owner th a t 
they would not be bound by any new cha rte r 
before the charter of the  17th J u ly  was con
cluded. They were therefore no t bound by th a t 
charter, and are not liab le  to  any losses inc identa l 
to  it .  The a u th o rity  of the  managing owner’s 
agent was e ither to conclude a cha rte r in  term s 
s im ila r to  the o rig in a l fo rm  of charte r of the 12th, 
or, in  the event o f any substantia l a lterations 
being proposed by the charter, to  re fe r them  to  
the managing owner fo r  acceptance. Heeres was

3 0
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never bound in  honour to  conclude a cha rte r con
ta in in g  the term s of the second charter, and even 
i f  he was, the court w i l l  not take notice of honorary 
engagements:

Warwick v. Slade, 3 Camp. 127;
Eeyman v. Neale, 2 Camp. 337 ;
Farmer v. Robinson, 2 Camp. 338, n.

I n  the event o f the managing owner in s tru c tin g  
his agent not to  conclude the charter, the agent 
was under no legal l ia b il ity  to  the cha rte re r fo r  
b reaking off the negotiations :

Perry v. Barnett, 53 L. T. Rep. N. S. 585; 15 Q. B. 
Div. 388;

Seymour v. Bridge, 14 Q. B. Div. 460;
Read v. Anderson, 51 L. T. Rep. N. S. 55; 13 Q. B. 

Div. 779.
Moreover, the B e ll defendants were under the 
circumstances en titled  to  arrest the  V in d o b a la , 
even assuming they were bound by  the c h a r te r :

The Talca, 42 L. T. Rep. N. S. 61; 5 P. Div. 169 : 4 
Asp. Mar. Law Cas. 226;

The England, 56 L. T. Eep. N. S. 896; 12 P. Div. 
32; 6 Asp. Mar. Law Cas. 140;

The Apollo, 1 Hagg. 306.
J o h n  M a n s fie ld , fo r  the p la in tiffs , c o n tra .— The 

cha rte r o f the 17th J u ly  was in  substance con
cluded before the  B e ll defendants gave notice of 
objection. The precise fo rm  of cha rte r had not 
then been fin a lly  agreed upon, b u t the ship was 
in  fac t fixed fo ra  certa in  voyage a t a certa in  ra te  
o f fre ig h t. These negotiations had gone so fa r 
th a t each co-owner had im p lie d ly  contracted th a t 
he would not then w ith d ra w  his au tho rity , when 
to  do so w ould be not on ly  a breach o f honour, 
b u t also a v io la tio n  of the o rd in a ry  p rinc ip les  o f 
business;

Cory v. Patton, 30 L. T. Eep. N. S. 758 : 26 L. T. 
Eep. N. S. 161; L. Eep. 9 Q. B. 577; L. Eep. 
7 Q. B. 309; e

Ionides v. Pender, 30 L. T. Eep. N. S. 547; L. Eep. 
9 Q. B. 531. F

The arrest of the V in d o la la  by the B e ll defen
dants cannot be supported in  th is  cou rt on the 
a u th o rity  of T h e  T a lc a  (u h i sup .). [L o rd  E sher,
M .R .— I  do no t know whether i t  w i l l  be necessary 
to  consider the question of arrest, b u t I  am fa r 
fro m  saying th a t th is  cou rt w i l l  necessarily 
concur in  th a t decision.]

Joseph W a lto n  fo r  the Craven defendants.— The 
B e ll defendants were not in  a position to  re trac t 
th e ir  au tho rity . Co-owners constitu te  a p a rtn e r
ship at w ill,  and in d iv id u a l co-owners cannot by 
themselves, w ith o u t consu lting  the in terests of 
o ther co-owners, w ith d ra w  th e ir  a u th o rity  to  
negotiations w h ich  have been entered upon on 
th e ir  behalf.

B a rn e s , Q.C. in  rep ly.
L o rd  E sher, M .R .— In  th is  case the p la in tiff, the 

m anaging owner of the V in d o b a la , ac ting  fo r h im 
self and o ther co-owners, sues tw o  sets o f defen
dants, also co-owners, fo r con tribu tions. One is a 
con tribu tion  in  respect of damages w hich the 
m anaging owner, ac ting  on behalf of those fo r 
whom  he was authorised to  act, was bound to  pay 
to  certa in coal owners who had shipped coals on 
board the ship. The second is fo r  a con tribu tion  
to  the expenses attach ing to the ship w h ile  she 
was ly in g  a t Newcastle under arrest in  the 
A d m ira lty  C ourt. The defendants’ defence is 
th a t they were no t bound by any cha rte r-pa rty  
under which the coals were p u t on board the ship, 
and th e ir  defence w ith  regard to the con tribu tion

to  the expenses of the ship w h ile  she was under 
arrest is th a t they r ig h t fu l ly  arrested her, 
and th a t therefore they cannot be bound to  
pay a con tribu tion  towards the expenses occa
sioned by th a t arrest. I t  seems clear to  me th a t 
ne ither set o f defendants can be made liab le  in  
respect of damages to  the coal-shippers under the 
cha rte r-pa rty  unless they were bound by th a t 
charte r-party . Therefore, the question is whether 
they were bound by tha t charte r-party . A ga in , 
i t  cannot be said th a t the arrest they made was a 
w ro ng fu l one unless they were bound by the 
charte r under w h ich  the ship was go ing to  sea. 
Therefore both po in ts depend upon th is , viz., 
whether they were bound by a cha rte r-pa rty  under 
w h ich  the coals were shipped, and under w h ich 
the ship was about to  go to  sea. The coals were 
shipped under a subsid iary charter, wh ich the 
shipowners were en titled  to enter in to  by the 
term s of the cha rte r-pa rty  made w ith  the A m ste r
dam charterer. B y  th a t charte r the ship was to  
take ou t coals on the outward voyage; she was 
to proceed from  Newcastle to R iga w ith  coals, and 
then under the other charter ship a cargo of 
t im b e r there and b rin g  i t  home. I t  seems to me 
to  fo llow  from  th a t tha t the coals, a lthough 
no t shipped under the Am sterdam  charte r-party , 
were shipped as between the shipper of the coals 
and the shipowners, under a subsid iary charter, 
which was the outcome of the A m sterdam  charter. 
Therefore, the B e ll defendants cannot be made 
liable unless they were parties to the A m sterdam  
charter. I f  they were not they certa in ly  were not 
parties to  the subsid iary charte r-party . I t  has 
been suggested th a t there were tw o  contracts o f 
cha rte r-pa rty  in  th is  case; th a t there was one on 
the 17th J u ly  b ind ing  the B e ll defendants, and 
afterwards another on the 22nd under w h ich  the 
ship sailed. I t  seems to  me, however, impossible 
and absurd to suppose th a t there were tw o 
charter-parties w ith  regard to the same voyage to  
go to  the same place fo r the same fre igh t. 
The question is whether they were bound by 
th a t cha rte r-pa rty  under w h ich  the ship was 
go ing to sail, and, in  po in t o f fact, afterwards d id  
sail. T ha t is a cha rte r-pa rty  which was signed 
by the m anaging owner on the 22nd Ju ly . Now, 
w hat would make them liable under th a t charter- 
p a rty  P I  th in k  th a t i f  persons acting  under 
th e ir  au th o rity  had made a b ind ing  agreement 
w ith  the charte rer in  Am sterdam , th a t the 
m anaging owner, on th e ir  behalf, would sign a 
fo rm al charte r upon term s already agreed to  
before they retracted, then they could no t have 
retracted th e ir  au th o rity , and would have been 
bound by  the fo rm a l charter w h ich was signed 
a fte r they attem pted o r pretended to  re trac t th e ir  
au tho rity .

That brings us to  th is  question, was there 
a contract fix in g  the term s of the charter- 
pa rty  agreed to  by the agent who was acting 
fo r the managing owner, tha t is, was there 
a contract b ind ing  as to the term s w hich the 
agent o r the m anaging owner would sign. Now-, 
when we look, so fa r as we can upon the in fo rm a
tion  before us, in to  w hat took place at A m ste r
dam, the question comes to be th is . D id  the 
A m sterdam  broker, who was acting  fo r  the 
m anaging owner, come to a b ind ing  contract w ith  
the charte rer as to the term s which are in  the 
cha rte r-pa rty  w h ich  was eventua lly signed; or 
d id  he on ly agree to the terms in  tha t charter-
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party , subject to  th e ir  being confirm ed by  the 
m anaging owner ? W h ich  d id  he do ? D id  he 
agree to  any term s w ith  the charte rer except 
subject to  th e ir  being approved by the  managing 
owner? I f  he d id, had he any a u th o rity  to bind 
the managing owner to  term s w ith o u t f irs t re 
fe rr in g  them  to  the managing owner. I  am of 
opinion th a t he d id  not agree to  any term s th a t 
were b ind ing, and i f  he d id  he exceeded his autho
r i t y  ; when you look closely in fo  the correspon
dence i t  seems to  me to show w hat he rea lly  
meant to do. H e had the cha rte r-pa rty  dated the 
12th J u ly  sent ou t to h im  signed by the manag
in g  owner, who gave instructions which, to m y 
m ind, come to th is, th a t i f  the proposed charterer 
in  Am sterdam  would agree to  those terms, he was 
to  sign the charter-party. The managing owner 
p ra c tica lly  said th is  : “  I  have signed it ,  do vou 
the charterer sign it ,  and then i t  w i l l  b ind both, 
and i f  the charterer had agreed to  th a t and signed 
i t ,  the transaction would have been pe rfectly  
clear. B u t i t  is obvious th a t the proposed 
charte rer refused to  sign the  contract in  its  
o rig ina l form . Now, i t  is suggested th a t he 
m ig h t pe rfectly  w e ll have signed i t ,  subject to 
th is , th a t he would s t i l l  ask the shipowners to aud 
a te rm  to  it .  B u t he d id  not do tha t, and i t  is 
clear, to  m y m ind, tha t he refused to  agree to  the 
term s of th a t cha rte r-pa rty  and insisted upon 
other term s being pu t in to  it .  Now, d id  the 
m anaging owner’s broker a t Am sterdam  ever 
come to any fina l agreement as to what should be 
the term s of the cha rte r-pa rty  to  which they 
would both agree ? I t  seems to  me th a t they 
never d id  so agree, and tha t the b roker at A m ste r
dam, acting  fo r  the shipowner, d id  not undertake 
to  agree to  the fina l terms. F in d in g  tha t the 
charte rer insisted on more term s than were 
in  the charter of the  12th, he tr ie d  to 
come to an arrangem ent about them, and 
th roughou t the negotiations the charte rer kept 
on suggesting fresh terms, as undoubtedly he had 
a r ig h t  to  do u n t il there was a b ind ing agree
m ent. I t  seems to me to be p re tty  clear th a t the 
broker at Am sterdam  took the cha rte r-pa rty  
w h ich was signed by the m anaging owner as a 
proposed form  of charte r to  which he (the broker) 
was to ask the charterer to assent. _He takes i t  
as a proposal fo r a charter, and accordingly w rites 
home, a fte r negotiations have been pending as to 
the  fo rm  of the charter, words to  th is  e ffe c t: 
“  Do i f  you possibly can agree to  these terms, fo r 
he is a calumnious man, and i f  you do not take 
the  term s he w ill go off.”  The w ord  “ calumnious 
no doubt means “  contentious.’ I t  is clear, to  m y 
m ind, tha t he d id  no t assume to  have bound the 
m anaging owner. B u t assume he did, then I  
th in k  he hau no au th o rity  fo r so doing. I t  seems 
to  me th a t the m anaging owner’s position is th is : 
“  I  send you the charte r-party  of the 12th in  th is  
form . I f  he w il l  take tha t, le t h im  sign it .  I f  not, 
negotiate term s.”  B u t the power of negotia ting 
fo r  term s d id  not g ive h im  au th o rity  to  b ind 
the managing owner. I n  the o rd inary  course of 
business there is easy com m unication between 
A m sterdam  and London. The managing owner 
p ra c tica lly  says th is :  “ I f  he wants other term s 
than those, say w hat he wants, and I  w ill Ree 
whether I  accept them .”  I t  is not like  the case 
o f a charter w h ich is being negotiated by an agent 
in  a fo re ign  po rt, because there the agent in 
va riab ly  has a u th o r ity  to  s ign the  charter-

pa rty . The o rd inary  course o f business w ou ld  be 
in  such a case fo r  the agent to  sign. I t  is per
fe c tly  obvious here th a t the broker in  A m sterdam  
was no t to  sign so as to  b ind the m anaging owner, 
and th a t the charter was to be sent back to  the 
m anaging owner to  be signed. T ha t makes i t  
almost conclusive th a t a ll the  a u th o rity  the 
A m sterdam  broker had was to  negotiate term s, 
and then refer them  to  the m anaging owner fo r  
consideration and adoption, unless of course the 
charte rer had agreed to  sign the o rig ina l fo rm  of 
charter.

Now, d id  the cha rte r-pa rty  w h ich  was eventu
a lly  entered in to  b ind  the B ell defendants, or 
had they cancelled the a u th o rity  they had pre
v ious ly  g iven ? I t  is suggested by M r. W a lton  
th a t they could not do tha t. H e says these co
owners were partners, and they could no t cancel 
th e ir  a u th o rity  w ith ou t the consent, as I  under
stand h im , of the other co-owners. B u t then i t  
is p u t to  h im : “ H ow  long do you say. they are 
partners ? Do you on ly  re ly  on the  fact th a t they 
had employed a m anaging owner on the  term s 
th a t he should be employed fo r  a year? H ow  
can you say th a t th a t is sufficient to  make these 
men partners P ”  He ta lks  of the most astounding 
partnersh ip  th a t I  have ever heard of, viz., th a t 
these people are partners at w ill.  W h a t does he 
mean by th a t P W h y  th is  : th a t any one of them  
may w ithd raw  from  i t  at any moment. I  am 
certa in  tha t, even i f  i t  were possible, there never 
was such a partnersh ip , and th a t such an idea 
never crossed the brains of these people. Then M r. 
W a lton  argued th a t as co-owners they had no r ig h t  
a t some period, w h ich  he was not able to  fix, to 
re trac t th e ir  au tho rity . Now, the ship’s husband 
is generally one of the co-owners, and what is 
his re la tion  to  his b ro th e r co-owners? N o th in g  
more or less than  th is  : th a t he is the  agent o f 
each of them  who has authorised h im  to  act. H e 
is the agent of each of them  in d iv id u a lly . Each 
co-owner, although he is a co-owner in  the p ro
pe rty  o f the ship, has a pe rfe c tly  independent 
property . H e is as independent as any stranger 
could be of the others. Therefore you m ust get 
a u th o rity  from  h im  to the person who is said to  
be his agent. H e  is not to  consult his other 
co-owners whether he w ill make a person his 
agent, b u t he has the r ig h t  to  make the ship ’s 
husband his agent. W hat he can do in  regard to  
the employment o f the ship is another thing.^ I  
suppose the m a jo rity  may ins is t on the ship being 
employed in  a pa rticu la r way, subject to  th is : th a t 
i f  a m in o rity  of one does not choose to  have i t  
employed in  th a t way, he can, by the A d m ira lty  
law, object to  the ship sa iling unless they in 
dem nify him . Therefore the question m ust be, 
whether the B e ll defendants re tracted th e ir  autho
r ity .  I f  there was no b ind ing  cha rte r-pa rty  
w h ich bound them before the tim e  they d id  
re trac t, they had a perfect lib e r ty  to  re trac t, and 
I  th in k  they d id  so before a b ind ing  con tract was 
made.

Then i t  is pu t th a t they d id  not detract u n t i l  
a fte r the managing owner o r his agent had bound 
h im se lf in  honour to  the charte rer to  get th is  
charter fin a lly  signed. F irs t  of all, I  th in k  the re  
was no b ind ing  in  honour o r in  any o ther way. 
The charterer had had a cha rte r-pa rty  offered to  
h im . He had declined it ,  and made a counter
offer, and there is no th ing  to  show th a t the agent 
e ither bound h im self or the m anaging owner in
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honour to  accept the term s which the charterer 
was m aking by way o f counter-offer. B u t even 
i t  he was bound in  honour, th a t is no t a m a tte r to 
be recognised in  a cou rt of law, and I  qu ite  agree 
w ith  L o rd  E llenborongh in  the case w hich has 
been cited, where he says: “  I  cannot take notice 
ot honorary engagements.”  A  cou rt of law  is 
no t a court o f morals, and a ll yon can say of a 
person who is bound in  honour is th a t there is 
no th ing  to  b ind h im  in  a court o f law. The Stock 
Exchange case and the be tting  case are no t in  
po in t. They are explained on th is  ground : th a t 
the persons had an a u th o rity  from  the p rinc ip a l to 
bino themselves by an honorary engagement. In  
other, words, there was a contract between the 
p rinc ip a l and the agent th a t i f  the agent made an 
honorary engagement the p rin c ip a l w ould in 
dem nify  h im  i f  he kep t the honorary engagement. 
B u t they are not a u th o rity  in  the present case, 

^ 6re WaS an. honoi'a ry  ob ligation, as i t  is 
called, by the m anaging owner or his agent and 
the charterer to get th is  cha rte r-pa rty  signed. I  
p u t i t  d is tinc tly , th a t even i f  there was an hono
ra ry  ob ligation i t  is a th in g  w h ich cannot be 
noticed in  a court o f law, and has therefore no 
b ind ing  v a lid ity . H ow , w ith  regard to  the  Craven 
defendants, are they bound by  th is  cha rte r-pa rty  p 
They had given the m anaging owner a u th o rity  
to  make charter-parties, and unless they re tracted 
th a t a u th o rity  he was en titled  to  make any 
reasonable cha rte r-pa rty  on th e ir  behalf. I t  is 
no t suggested th a t th is  cha rte r-pa rty  wh ich was 
made is unreasonable. Therefore the managing 
owner entered in to  th is  charter undfer a u th o rity  
fro m  them. Then i t  was urged th a t the B e ll 
defendants were bound to  g ive notice of the can
ce lla tion  o f th e ir  au th o rity  to a ll the co-owners. 
I  know  of no such law. They are pe rfectly  inde
pendent of th e ir  co-owners, and th e ir  a u th o rity  
is  w h o lly  an independent one. B u t, even i f  there 
was an y th ing  in  the point, i t  is obvious th a t the 
Craven defendants knew before th is  cha rte r-pa rty  
was signed th a t the B e ll defendants were ob jecting 
to  it .  Therefore the po in t does not arise. On 
the  whole, a fte r hearing th is  complicated case so 
laboriously  and so ab ly  argued, I  have come 
to  the conclusion th a t we cannot agree w ith  
the decision o f the learned judge, and th in k  
th a t th is  appeal m ust be allowed. I  have com
m unicated w ith  the learned judge, and he te lls 
me th a t he tho ugh t the agent was bound by  an 
honourable ob ligation. I  am of opin ion th a t he 
d id  not b ind  h im se lf in  th is  way, and assuming 
th a t he did, I  am equally clear tha t the law  cannot, 
under such circumstances as these, take notice of 
honorary obligations.

B owen, L .J .— In  th is  case the rea l question upon 
w h ich  the r ig h ts  o f the parties depend seems to 
he whether, on the 19th Ju ly , the revocation 
w h ich  was in tim a ted  on th a t day by the B e ll de
fendants to the m anaging owner was in  tim e  or 
not. W hat was the effect in  law  of th a t revoca
tio n ?  The d iff ic u lty  o f the case w hich I  ac
knowledge seems to  me to be a d iff ic u lty  o f fact 
and not of law. A s men of business and honour, 
the parties I  suppose d id  not w ish to p u t each 
o ther to  the expense o f commissions and tak in g  
evidence abroad; and they have le ft us to gather 
the  facts from  the correspondence, which, to  make 
m atters worse, is p a rtly  th a t o f a man who under
stands E ng lish  im perfectly . Therefore, we have to 
do the best we can to a rrive  a t the tru e  facts upon

' these m ateria ls. W e begin by considering what 
is the extent of the  a u th o rity  o f Ileeres, because 
th a t lies a t the root of the whole m atter. I  can
not bu t th in k  th a t the true  a u th o rity  is th a t con
ferred in  the f irs t  instance by the le tte r  and 
cha rte r-pa rty  of the 12th Ju ly . W e m ust fo rge t 
the previous telegram . W e have no t go t it ,  and we 
have no m ateria ls fo r  know ing the way in  w h ich 
Ileeres would understand it .  W e m ust therefore 
go to  the le tte r o f the 12th J u ly  w h ich  contained 
the charter. I t  seems to me th a t the m anaging 
owner by th a t le tte r  conferred a u th o r ity  on 
Ileeres to  conclude an arrangem ent i f  he could 
obtain a cha rte r in  con fo rm ity  w ith  the charte r 
w h ich he sent out, and authorised h im  i f  he could 
not to  negotiate fo r  any other term s he m ig h t 
th in k  desirable. Such was the o rig ina l a u th o rity  
of Heeres. W h a t d id  he do ? H is  account of 
the negotiations is th is : I t  appears th a t there 
was an ob jection taken as to two po in ts in  the 
o rig in a l fo rm  o f charter, and th a t on the  17th 
J u ly  Heeres received a telegram  from  Brown, 
Son and Co., saying “  V in c lo b a la  cha rte r con
f irm e d ”  subject to  these tw o a lterations. W e 
have been asked by M r. Mansfield and by M r. 
W a lton  to  ho ld  th a t on the 17th he d id  conclude 
a b in d in g  con tract w ith  the charterers to th a t 
effect. There are tw o difficu lties. The f irs t  is, 
th a t i t  is no t clear th a t upon the 17th the 
charte rer bound h im se lf to  th a t extent. I t  is 
equally consistent w ith  the correspondence th a t 
when the telegram  was received from  Eng land he 
was s t i l l  in  the position of a person who could 
w ithdraw . I  doubt ve ry  much whether there 
was an y th in g  at a ll on the 17th w h ich bound the 
charterer. There was, i t  seems to  me, a t the 
most, an a u th o rity  to  Heeres to  conclude i f  he 
could on the term s subm itted on th a t date, and 
a u th o rity  to o ffer fresh term s and negotiate i f  
those term s were not accepted. T ha t seems to  
me to show th a t there was no b ind ing  contract on 
th a t date. Heeres does not say so, and he seems 
to  assume th a t i f  the a lte red term s were not sent 
to Eng land there was no th ing  to b ind  the 
charte rer a t a ll. On tha t ground i t  seems to me 
that, i f  there was no b ind ing  contract on the 17th, 
then the b ind ing  con tract w-as signed on the 22nd. 
T ha t came to E ngland as a fresh offer from  the 
charterer, w h ich  was to be accepted o r rejected, 
and before i t  could have been the revocation 
intervened. B u t I  w i l l  assume, fo r  the purpose 
of argum ent, th a t on the 17th there was something 
wh ich bound the charterers, though I  th in k  i t  
would be more guess w ork  than a sound inference 
of fact. B u t even so, i t  s t i l l  remains th a t Heeres 
signed the cha rte r wh ich was supposed to  be 
drawn in  con fo rm ity  w ith  the a u th o rity  conferred 
on the 12th, bu t he go t back from  the charterer 
a d iffe re n t charter. W hat was his position ? I f  
he took the d iffe ren t charter, i t  seems to  me th a t 
he_waived the o rig ina l ob liga tion . He w ould take 
i t  in  discharge of the ob ligation of the f irs t  char
te r  dated the  12th Ju ly . B u t by the tim e  the 
second charte r dated the 17th J u ly  came to  E ng
land to be accepted by the managing owner, and 
when the managing owner accepted it ,  thereby dis
charg ing the o rig in a l ob ligation, i t  seems to  me 
th a t i t  was too late. The cha rte r-pa rty  w h ich 
was accepted and on w hich the ship sailed, was 
the charte r of the 22nd, and by th a t the case 
m ust stand. The t ru th  is, th a t Heeres’ autho
r i t y  breaks down. H e had no a u th o rity  to  con-
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elude the u ltim a te  charter. H e on ly had autho
r i t y  to negotiate another cha rte r-pa rty  and re fer 
i t  home fo r ra tifica tio n  and acceptance, and before 
i t  was accepted the revocation came.

M r. Mansfield and M r. W a lton  endeavoured to 
escape fro m  the d iff ic u lty  in  th is  way. They said 
there was a u th o rity  here by w h ich Heeres had 
power to  pledge h im se lf in  honour, and th a t i f  he 
was bound in  honour i t  was too la te afterwards fo r 
those who had in tru s te d  h im  w ith  th a t a u th o rity  
to  back ou t of the transaction. In  the f irs t place, 
there seems to  be no evidence a t a ll of b ind ing  
Heeres in  honour. F u rthe r, I  th in k  i t  is con tra ry  
to  notions o f business th a t an agent employed to  
make a b in d in g  contract should have fu rth e r 
a u th o r ity  to b ind  him self, not according _ to 
law  bu t according to honour. I n  the _ be tting  
case which has been alluded to i t  is clear 
th a t the agent was employed in  transacting  
business outside the  o rd inary  law, and ou t
side the  o rd inary  contracts which the law 
recognises. The suggestion th a t there was an 
im p lied  contract here no t to  re tra c t t i l l  the con
sent of the other co-owners was obtained also 
breaks down. W here is there any evidence in  the 
case to  ju s t i fy  the view  th a t the B e ll defendants 
had prom ised the m anaging owner th a t when he 
had once begun his negotiations they would not 
re tra c t th e ir  a u th o rity  P W ith  regal'd to  the 
Craven defendants, I  take exactly the  same view 
as B u tt, J. did. On the whole, I  th in k  the 
appeal ought to be allowed.

Fay, L .J .—The m ain question is undoubtedly 
one o f fact, and th a t question has been presented 
to  us in  a m anner w h ich  ronders i t  exceedingly 
d iff ic u lt of solution. We have to in fe r i t  from  
the correspondence of Heeres, who w rites  E ng lish  
w ith  considerable im perfection. The main ques
tio n  is, whether th is  contract was made before the 
B e ll defendants re tracted th e ir  a u tho rity . To m y 
m ind, the true  resu lt of the correspondence is tha t 
there was no concluded bargain between the par
ties u n t il the signature of the charte r-party  on 
the  22nd. I t  is true  th a t the term s of the charter- 
p a rty  of the 12th had been accepted w ith  two 
exceptions, one on the question of brokerage, the 
o ther of lighterage, and tha t, on the 17th, Brown, 
Sen, and Co. sent a telegram  to  Heeres, saying, 
“  V in d o b a la ’s cha rte r confirm ed.”  B u t there is 
no evidence tha t tha t was communicated to the 
charterers, and the true  inference of fac t is th a t 
they never were bound t i l l  they signed the second 
charter. I t  is impossible to guess w ith  ce rta in ty  
w hat took place, bu t, i f  I  am to guess, 1 guess 
th a t the whole th in g  was open t i l l  the charter was 
signed. Then i t  is said th a t there was a u th o rity  
g iven by  the B e ll defendants to h ind  them  in  
honour. I  en tire ly  agree tha t th a t is not the law. 
I t  is  an extension of the law brought forward fo r 
the f irs t tim e. I  also en tire ly  concur th a t there 
was in  fact no honorary engagement. I t  may w e ll 
have been tha t a fte r what had taken place i t  
would no t have been honourable on the pa rt of 
Heeres o r the managing owner to  w ith d ra w  the 
ship fro m  the proposed charterers, i f  they had 
been w illin g  to accept the term s o f the charter- 
p a rty  of the 12th J u ly ;  b u t i f  they, as in  po in t of 
fac t they did, insisted on new terms, there is no
th in g  whatever th a t called on the m anaging 
owner to  consider h im se lf bound in  honour. 
I t  has been argued th a t there was a p a rt
nership, b u t I  confess th a t I  cannot see any

evidence of it .  Considering how common co- 
ownership is in  the law of England, the absence 
o f any a u th o rity  in  favour of the contention is 
s ign ificant. F o r these and o ther reasons, I  th in k  
th a t we are bound to  a llow  th is  appeal.

A p p e a l a llow e d .

Solicitors fo r  the p la in tiffs , T a lb o t and T a sker, 
agents fo r  H a ig h  and S on, L iverpool.

Solic ito rs fo r  the B e ll defendants, Thos. C ooper 
and Co.

Solicitors fo r  the  Craven defendants, H ic k in  
and F o r,

M o n d a y , M a rc h  25, 1889.
(Before L o rd  E sher, M.R., F ry and L opes, L.JJ., 

assisted by N autical A ssessors.)
T he T asm ania , (a )

C o llis io n — S a il in g  s h ips— K e e p in g  course— R e g u la 
tio n s  f o r  P re v e n tin g  C o llis io n s  a t Sea, a rts . 14, 
22, a n d  23.

W here  one o f  tw o s a il in g  sh ips  whose d u ty  i t  is  to keep 
o u t o f  the w a y  o f  the o th e r causes r  isk  o f  c o llis io n  
by a  w ro n g fu l m anœ uvre , a n d  pe rs is ts  i n  such  
m anoeuvre i n  such a  w a y  th a t the o jjice r i n  
charge  o f  the o th e r s h ip  o u g h t to see th a t un less  
he acts w i th  h is  h e lm  a  c o llis io n  w i l l  be in e v ita b le , 
i t  is  the d u ty  o f  such  officer, u n d e r  a r t .  23 o f  
the R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s  a t  
Sea, to p o r t  o r  s ta rb o a rd  as c ircum stances m a y  
re q u ire .

The s a il in g  sh ips  C . a n d  T . w ere a p p ro a c h in g  one 
a n o th e r re d  l ig h t  to re d  lig h t .  The C. w as  
r u n n in g  fre e , the T . teas c lose-hau led  on the  
p o r t  ta ck . W h e n  the sh ips  w ere  a b ou t f o u r  
sh ip 's  leng ths f r o m  each o ther, the C. opened he r  
green l ig h t  a b ou t tw o  p o in ts  on  the p o r t  bow o f  
the T . a n d  c o n tin u e d  to keep i t  open. T h e  T . 
k e p t h e r course t i l l  the la s t m om ent, ivhen  he r  
h e lm  w as  s ta rboa rded , b u t the vessels cam e in to  
c o llis io n , the T . s t r ik in g  w i th  he r stem  the s ta r 
b o a rd  side o f  the C . T h e  C o u r t o f  A p p e a l teas 
adv ise d  by i ts  assessors th a t, a t  the tim e  w hen  the  
m a s te r o f  the T . o u g h t to have seen th a t the C. 
w a s  d e te rm in e d  to cross Ids  bows u n d e r  a s ta r 
b o a rd  h e lm , a  c o llis io n  teas n o t in e v ita b le . A t  
the t r i a l  be lo iv the G. v;as fo u n d  a lon e  to b lam e. 
O n a p p e a l .-

H e ld  th a t the T . ivas  a lso to b lam e f o r  n o t 
a lte r in g  he r course by  s ta rb o a rd in g  w h e n  h e r  
m a s te r saw , o r  o u g h t to have seen, th a t the C. w as  
p e rs is t in g  i n  crossing h is  bows.

T his was an appeal by the p la in tiffs  in  a collis ion 
action i n  re m  from  a decision o f B u tt,  J., ho ld ing  
them  alone to  blame.

The collis ion occurred on the 8 th  M arch 1888 
in  the E ng lish  Channel between the p la in tiffs ’ ship 
C ity  o f  C o r in th  and the  defendants’ ship
T a s m a n ia .

The C ity  o f  C o r in th  was sunk and on ly tw o  of 
her crew wrere saved, the chief officer and an able 
seaman, who were called on deck before the 
co llis ion hu t a fte r the T a s m a n ia  had come in  
sight.

The facts alleged on behalf of the p la in tiffs  
were as follows :— S h o rtly  before 7 p.m. on the 8th 
M arch the  C ity  o f  C o r in th ,  a fu ll-r ig g e d  ship of 
1220 tons reg is ter, manned by a crew of th ir t y
(a) Reported by J. P. A s p in a ix  and Butlek  A spjnall, Esqrs.,

Barristers-at-Law.
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hands a ll to ld , was in  the E ng lish  Channel 
eighteen to  tw en ty  m iles S.S.W. o f S t. Catherine’s 
L ig h t,  Is le  of W ig h t, in  the course of a voyage 
fro m  Pisagua to  H am burg. The weather was 
m is ty  and dark, w ith  occasional th ic k  showers of 
sm all ra in. The w in d  was a fresh breeze from
S.W. by S. magnetic. The C ity  o f  C o r in th  was 
heading E. by N . m agnetic under a ll p la in  sail, 
and was m aking about six knots an hour. H e r 
regu la tion  lig h ts  were du ly  exh ib ited  and 
b u rn in g  b r ig h tly , her foghorn was being sounded 
a t in te rva ls  when necessary, and a good look-out 
was be ing kept. I n  these circumstances the 
second mate, who was in  charge, reported to  the 
captain, who was exam in ing a cha rt in  the cabin, 
a vessel w h ich  proved to  be the T a s m a n ia  close 
to , showing a red lig h t. Thereupon the captain 
of the G ity  o f  C o r in th  and the chief mate went 
on deck, when the said red lig h t  was seen almost 
abeam on the C ity  o f  C o r in th ’s starboard side and 
from  f i f ty  to  one hundred yards d is tant. A t  
th a t tim e  the  helm o f the C ity  o f  C o r in th  had been 
p u t ha rd  up and the cross-jack ya rd  was being 
squared, and the chief mate le t go the po rt m ain 
braces to  help the vessel pay off. The T a s m a n ia ,  
however, continued to approach a t a considerable 
speed, and came in to  co llis ion w ith  the C ity  o f  
C o r in th , the stem of the  fo rm er s tr ik in g  the 
la tte r  about the m ain hatch ju s t before the m ain
m ast w ith  such tremendous violence tha t the 
C ity  o f  C o r in th  sank im m ediate ly.

The facts alleged by  the defendants were as 
fo llo w s :— The T a s m a n ia  was a four-m asted 
square-rigged ship of 2175 tons reg is ter, and at 
the tim e  o f the co llis ion  was on a voyage from  
London to  San Erancisco laden w ith  a general 
cargo. S h o rtly  a fte r 7 p.m. on the 8 th  M arch the 
T a s m a n ia  was about tw en ty  m iles off St. Cathe
r in e ’s P o in t, bearing about N .-J-E . She was 
m aking  about three to  fo u r knots. She was sa il
in g  close-hauled (steering fu l l  and by) on the p o rt 
tack  heading about N .W . by  W .-|-W . magnetic, 
the w in d  being a strong breeze from  about S.W. 
m agnetic. H e r regu la tion  lig h ts  were du ly  
exh ib ited  and b u rn in g  b r ig h tly , and a good look
ou t was be ing kep t on board of her. I n  these 
circumstances, those on board the T a s m a n ia  
observed the red lig h t  o f a sa iling  vessel w h ich  
proved to be the C ity  o f  C o r in th  about two po in ts 
on the po rt bow, and d is tan t about a m ile. The 
T a s m a n ia  was kep t on her course, her cross-jack 
course was clewed up, and the C ity  o f  C o r in th  
was ca re fu lly  watched. W hen the C ity  o f  C o r in th  
was about a qu a rte r of a m ile  o ff and nearly  on the 
same bearing the red lig h t  was shut in  and the 
green l ig h t  came in to  view. The m aster o f the 
T a s m a n ia  then sent a man fo rw a rd  to see i f  his 
own lig h ts  were b u rn in g  b r ig h tly , and then called 
the second mate on to  the poop to ask his op in ion 
as to  w hat the C ity  o f  C o r in th  meant to do. The 
green l ig h t  continued open, and when about tw o 
ships’ lengths o ff the helm o f the T a s m a n ia  was 
p u t hard  down and her topsa il and m ain top
ga lla n t ha lyards were le t go, b u t the C ity  o f  
C o r in th  came on, and w ith  her starboard side 
about am idships s tru ck  the jibboom  and stem of 
the  T a s m a n ia .

B u tt, J. accepted the s to ry  to ld  by the defen
dants and disbelieved the s to ry  o f the p la in tiffs . 
H e found th a t the C ity  o f  C o r in th  was ru n n in g  
free, and th a t the T a s m a n ia  was close-hauled, 
and he ld the C ity  o f  C o r in th  alone to  blame on

the g round th a t the vessels were approaching red 
l ig h t  to  red lig h t,  and th a t the co llis ion was 
caused by the C ity  o f  C o r in th  s tarboard ing across 
the bows o f the T a s m a n ia .

The on ly  m a te ria l p a rt of the judgm ent, so fa r  
as the appeal is concerned, was as fo llow s : “  The 
resu lt is, th a t we find  th a t the T a s m a n ia  was 
close-hauled a t the tim e  of the collis ion, th a t 
p ra c tica lly  she had no t deviated from  the heading 
which she he ld a t the outset, and th a t therefore 
she is no t to  blame. The real cause o f the co llis ion 
is, th a t the C ity  o f  C o r in th  fa iled  to  keep ou t of 
the way as requ ired by the regulations. I  the re
fore pronounce the C ity  o f  C o rin th , alone tob lam e.”

The fo llow ing  Regulations fo r  P reven ting  C o lli
sions at Sea are m a te ria l to  the dec is ion :

A rt. 14. When two sailing ships are approaching one 
another so as to involve risk of collision, one of them 
shall keep out of the way of the other as follows, v iz . : 
(a) A ship which is running free shall keep out of the way 
of a ship which is close-hauled.

A rt. 22. Where by the above rules one of two ships 
is to keep out of the way, the other shall keep her course.

A rt. 23. In  obeying and construing these rules due 
regard shall be had to a ll dangers of navigation aDd to 
any special circumstances which may render a departure 
from the above rules necessary in order avoid immediate 
danger.

S ir R ic h a r d  W ebster, Q.C. (A.-G.), C. H a l l ,  Q.C., 
S ir  W a lte r  P h i l l im o re ,  and P y k e , fo r the p la in tiffs , 
in  support of the  appeal.— The T a s m a n ia  was 
solely to  blame. E ven assuming the C ity  o f  
C o r in th  to  blame, the T a s m a n ia  is  also to  blame. 
W hen her m aster saw th a t the C ity  o f  C o r in th  
was pe rs is ting  in  crossing his bows, he ought to  
have acted w ith  h is helm. H ad he done so a t an 
early  period the co llis ion  w ould have beenavoided. 
There were special circumstances w ith in  the 
m eaning of a rt. 23 re q u ir in g  h im  to  depart fro m  
a rt. 22.

B a rn e s , Q.C., R a ike s , and A . R u sse ll, fo r  the 
defendants, co n tra .— I t  was the d u ty  o f the 
T a s m a n ia  to  keep her course, as she in  fac t d id  
u n t il the co llis ion was inevitable . To ho ld her to  
blame w ould  be to th ro w  upon her the d u ty  o f 
keeping ou t o f the way o f the o ther vessel. The 
o ther vessel m ay a t any moment counteract her 
w rong  manoeuvre and so avoid the close-hauled 
ship, prov ided she keeps her course.

L o rd  Esher, M .R .— W h ils t I  agree th a t i t  
was a m isfortune fo r  the C ity  o f  C o r in th  th a t a ll 
her crew except two should be drowned, tha t is  no 
reason w hy we should imagine th ings were o r 
were not, s im ply because there are no witnesses 
to  prove w hat rea lly  occurred. B u t, upon the 
facts before the learned judge, i t  is impossible to  
say th a t the C ity  o f  C o r in th  was no t in  the wrong. 
I  th in k  i t  is clear th a t fo r  some reason o r o ther 
she p u t her helm  hard a-starboard in  order to 
cross the bows o f the  T a sm a n ia . Now  comes 
th is  consideration. A s  long as there was any 
doubt about w hat the C ity  o f  C o r in th  was doing, 
the T a s m a n ia  was bound to  keep her course. 
Therefore i t  is qu ite  true  to say tha t, i f  those on 
the T a s m a n ia  had seen the other vessel’s green 
lig h t under such circumstances th a t her m aster 
would have a r ig h t  to  suppose th a t i t  was a mere 
accident and th a t the  o ther vessel would lu ff  
back, he ough t s t i l l  to  have kept h is course.

B u t the question is, w hether w hat was done was 
no t suffic ient to  show the m aster o f the T a s m a n ia  
th a t the opening o f the  green l ig h t  was no acci-
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dent, b u t to  show to  h im  as an officer o f o rd in a ry  I 
s k il l th a t the C ity  o f  C o r in th  had made up her 
m in d  to  go across the bows o f the  T a s m a n ia , and 
was so showing her green lig h t.  The m oment he 
ough t to have seen tha t, th a t ve ry  m om ent he 
ought to have acted, because the manoeuvre o f 
the  C ity  o f  C o r in th  was p u ttin g  the ships in to  
such a position  th a t i t  was no longer safe fo r  h im  
to  obey the ru le  as to  keeping his course. The 
m om ent he saw th a t the o ther ship had made up 
her m ind  to  cross h is bows a t the distance the 
ships were then fro m  each other, i t  m ust have 
been obvious to any captain o f o rd in a ry  s k il l th a t 
i t  was w rong fo r  h im  then to  keep his course, and 
i f  he kep t his course a fte r the  o ther ship had 
made up her m in d  to cross h is bows he m ust 
increase the danger. W e have in qu ired  o f the 
gentlem en who assist us, and the y  agree w ith  the 
v iew  I  have taken m yself, th a t the action o f the 
C ity  o f  C o r in th  was so determ ined and so clear 
th a t almost im m edia te ly  a fte r the captain of the 
T a s m a n ia  saw her green l ig h t  he m ust have 
known, o r ought to have known, th a t she had made 
up her m in d  to cross h is  bows at th a t distance, 
and therefore, alm ost im m ed ia te ly  a fte r be saw her 
green lig h t,  he ought to  have acted. B u t d id  he act 
alm ost a t once P I t  is  useless to ta lk  o f seconds and 
m inutes. The on ly  sa tis fac to ry  way to judge is 
to  consider the account of w ha t was in  fac t done, 
and no t what is said about tim e  and distance. 
W h a t was done P The T a s m a n ia  was a long ship, 
and the  lig h ts  were on the forecastle or on the 
edge o f the forecastle. The capta in  was on the 
poop. W ha t does he do ? H e sends a m an fo r 
w ard  the whole le ng th  o f the ship to see w hether 
the lig h ts  are b u rn ing  o r not. A  m ore useless 
th in g  there could no t be under the circumstances. 
H e  had seen the o ther vessel’s lig h ts , and m ust 
have seen from  the way the green lig h t  was 
approaching h im  th a t she had determ ined to  go 
ahead o f h im . I t  looks as i f  he was g e ttin g  
evidence to show th a t he was no t in  the wrong. 
I t  was mere waste of tim e. A n d  then a fte r 
th a t m an had come back, and the o ther vessel 
is  s t i l l  com ing round under a hard-a-starboard 
helm, showing c learly  w hat she was doing, 
he delays s t ill .  H e calls the mate, who in  h is 
deposition says, lik e  a ll the witnesses, th a t the 
co llis ion  was no t the capta in  s fa u lt and th a t i t  
was in e v ita b le ; he calls the mate to  stand by and 
see w hat the l ig h t  of the o ther vessel is doing. 
I n  the  op in ion of those who assist us, he ough t to 
have seen before fo r  h im self, and ought not to  have 
wanted assistance. Therefore we have it ,  th a t 
he f irs t  sends a m an forw ard , and then calls the 
mate up on the poop before he gives any order. 
Then I  have no 'doubt he gave the order to  p u t 
the helm  hard  down. I  w i l l  not in q u ire  as to  
w hether the mate in te rfe red  w ith  th a t order. I  
have a strong  impression th a t he did, and th a t there 
was some hesita tion in  c a rry in g  i t  out. B u t i t  is 
no t necessary to  go in to  tha t. The capta in  ought 
no t to have in qu ired  about his lig h ts  and consulted 
the mate as he did. I f  he had preserved his 
h is  presence of m ind  he ought to  have acted on 
his own v iew  w ith o u t consultation. Therefore he 
d id  no t act as soon as he ought, under c ircu m 
stances wh ich showed h im  th a t he ought to  have 
departed from  the ru le  as to  keeping his course 
sooner than he did. The on ly  r ig h t  th in g  fo r  h im  
to  do was to  p u t h is helm  hard down and come up 
in to  the w ind. Therefore he acted too late. T ha t

pu ts  h im  in  the w rong , unless i t  can be shown 
th a t w hat he d id  w rong  could n o t have any effect 
upon the co llis ion. I f  the co llis ion  a t the tim e he 
ough t to  have acted was inevitab le , h is no t do ing 
w ha t he ough t to have done w ou ld  become o f no 
consequence. B u t we are advised th a t a t th a t 
tim e  the  co llis ion  was no t inevitab le . U nder 
those circumstances the  m aster of the T a s m a n ia  
d id  no t act w ith  the  presence of m in d  w h ich  i t  is 
the d u ty  of a captain under d iff ic u lt circumstances 
to  possess. I  there fore th in k  th a t the T a s m a n ia  
is  to  blame, and th a t the decision of the learned 
judge  m ust be varied  b y  ho ld ing  both vessels to  
blame. I  am sorry  the  learned judge in  his ju d g 
m ent does no t seem to  have touched u  jon th is  
p a rt of the case. I  do no t know  w hether i t  was 
pressed upon h im  or not, b u t the r ig h ts  of parties 
cannot be affected by tha t.

F ey , L .J .— I  e n tire ly  agree th a t the C ity  o f  
C o r in th  is to  blame. As to the T a s m a n ia , d id  her 
master, o r d id  he not, delay a lte rin g  her course 
when departure from  i t  was necessary to  avoid 
collis ion? I  feel very  s tro n g ly  w ha t has beenurged 
at the bar as to the  im portance of n o t a llow ing  
t r i f l in g  circumstances to  ju s t i fy  a departure 
fro m  the ru le s ; b u t in  th is  case i t  appears 
to  me th a t the m aster has h im se lf stated c ircum 
stances w h ich  show th a t he ought to  have 
altered h is course ea rlie r than  he did. He has 
expla ined the series o f transactions w h ich  took 
place a fte r the green l ig h t  was open to  h im . I t  
appears to  me th a t his m in d  ough t to  have been 
applied to  w hat he ought to  do on seeing th a t 
green lig h t. Instead o f so app ly ing  his m ind, he 
seems to  have applied i t  to  ob ta in  evidence. W h a t 
happened was th is . He sends a man to look a t 
h is  own lig h t, calls the  mate, consults w ith  h im , 
and then does the r ig h t  th in g , b u t does i t  too la te . 
T ha t a t any rate is the op in ion o f our assessors, 
and I  cannot venture to d iffe r from  any conclusion 
w h ich  they a rrive  at.

L opes, L .J . concurred.
S o lic ito rs fo r  the appellants, G e lla t ly ,  S on . and 

W a rto n .
S olic ito rs fo r  the respondents, W a lto n s , B u b b , 

and Johnson.

W ednesday, M a rc h  27,1889.
(Before L o rd  E shek, M .R., F ey  and L opes, L .JJ .) 

T he M onkseaton. (a )
C o llis io n — In e v ita b le  a cc id e n t— Costs.

I n  cases o f  c o ll is io n  caused by in e v ita b le  a cc ide n t 
costs, as a  g e n e ra l ru le , w i l l  f o l lo w  the  event, n o t
w ith s ta n d in g  the fo r m e r  p ra c tic e  i n  the A d m ir a l t y  
C o u r t to  mobke no  o rd e r as to  costs i n  such cases.

T his was an appeal fro m  a decision o f the 
President of the A d m ira lty  D iv is io n  find in g  the 
steamship M o nhsea ton  to  blame fo r  a collis ion 
w ith  the steamship S p e a rm a n .

The co llis ion occurred in  the r iv e r  Tagus on the 
9 th  Feb. 1888.

A t  the tim e  of the co llis ion  the  S p e a rm a n  was 
ly in g  a t anchor off L isbon laden w ith  a general 
cargo. The M onksea ton , w h ich  had p u t in to  the 
Tagus to  repa ir her propeller, had been moored to  
a buoy tw o o r three lengths above the S p e a rm a n . 
She was moored by a chain, which, as w e ll as the
(a) Beported by J. P. A spinat.l  and Butler  A bpinall, Eaqrs.,

Barristers-at-L iw .
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buoy, were the p rope rty  of the defendants’ agents 
at Lisbon, b u t w h ich  had been la id  down by them  
w ith  the sanction and under the  superintendence 
of the harbour authorities.

On the m orn ing  of the 9th Feb. the M o nhsea ton  
parted from  her moorings, and d r ifte d  in to  c o lli
sion w ith  the S p e a rm a n , do ing her the damage 
complained of.

The cause of the M o nhsea ton  p a rtin g  from  her 
m ooring was the breaking o f a shackle in  the 
chain a ttach ing  her to  the buoy.

The defendants pleaded inevitab le  accident.
The President o f the A d m ira lty  D iv is ion  p ro 

nounced the defendants liable, on the ground tha t 
the excessive shearing o f the M o nhsea ton  necessi
tated extra precaution, which had not been taken.

The C ourt of Appeal reversed th is  decision, 
ho ld ing th a t there were no circumstances req u iring  
the defendants to take extra precaution, and th a t 
the collis ion was an inevitab le  accident, caused by 
a flaw  in  the shackle.

M y b u rg h , Q.C. (w ith  h im  L .  B a tte n ) , fo r  the 
respondents, thereupon applied fo r costs.— H a v ing  
regard to  the facts of th is  case, the  p la in tiffs  
were ju s tified  in  b r in g in g  the action, and there
fore the defendants ough t to pay th e ir  costs. A t  
any rate, the p la in tiffs  ought no t to  be ordered 
to pay the defendants’ costs. I t  is the ru le  in  the 
A d m ira lty  C ourt tha t, where a collis ion is the 
resu lt of an inevitab le  accident, each p a rty  bears 
his own costs:

The Marpesia, 26 L. T. Bep. N. S. 333 ; L. Eep. 4 
P. C. 212; 1 Asp. Mar. Law Cas. 261.

The C ourt o f Appeal in  The S w ansea  (4 P. D iv . 
115; 40 L . T. Rep. N . S. 442 ; 4 Asp. M ar. Law 
Cas. 115) seem to  indica te a departure from  the 
ru le , bu t i t  was subsequently fo llowed in  The  
B u c h h u rs t (6 P. D iv . 152 ; 4 Asp. M ar. Law  
Cas. 484; 46 L . T. Rep. N . S. 108). Assum ing 
the cou rt should adopt the ru le  in  force in  other 
branches of the H ig h  C ourt, there are special 
circumstances in  th is  case w h ich  en title  the 
p la in tiffs  to  th e ir  costs.

B a rn e s , Q.C. (w ith  h im  S ir W a lte r  P M ll im o re  
and B a d e n -P o w e ll) , fo r  the defendants, con tra .

L o rd  E sher, M .R .— W e th in k  th a t the C ourt of 
Appeal in  the case of T h e  S w ansea  (u b i sup .) la id  
down the r ig h t  ru le  as to costs. There had been 
a ru le  in  the A d m ira lty  C ourt of not g iv in g  
costs on e ither side in  cases of inevitab le  accident, 
a ru le  which the  P r iv y  Council in  the case o f The  
M a rp e s ia  (u b i sup .) though t a bad one, bu t to 
w h ich  they adhered. Then came the Jud ica ture 
A c t, m aking the C ourt of A d m ira lty  a d iv is ion 
o f the H ig h  ourt, and subsequently to  th a t the 
C ourt of Appeal, in  the case of T h e  S w ansea  
(u b i sup .), though t th a t the same ru le  as to  costs 
ought to  exist in  a ll d ivisions o f the H ig h  C ourt. 
I n  o ther branches of the H ig h  C ourt than the 
A d m ira lty  the ru le  is pe rfec tly  clear tha t where 
a p la in t if f  b rings an action and fa ils  he pays the 
costs. In  the present case there are no special 
circumstances re q u ir in g  a departure from  the 
general rule, and we th in k  the p la in tiffs  m ust pay 
th e  costs both here and below.

F ry and L opes, L .J J . concurred.
Solic ito rs fo r  the appellants, T h o m a s  Cooper 

and Co.
S olic ito rs fo r the respondents, W a lto n s , B u b b , 

and Johnson.

HIGH COURT OF JUSTICE.

Q U E E N ’S B E N C H  D IV IS IO N .
Dec. 17 a n d  18,1888.

(Before H uddleston, B., by consent s it t in g  as a 
D iv is iona l Court.)

T he Secretary op State por I n d ia  v . H ewitt 
and Co. L im it e d , (a )

P ra c tic e — P re l im in a r y  a c t— D am a ge  to  cargo by  
c o llis io n  —  A c t io n  b ro u g h t by ow ne r o f  cargo  
a g a in s t o w n e r o f  c o ll id in g  vessel— A c t io n  b ro u g h t 
n o t i n  A d m ir a l t y  D iv is io n  b u t in  Queen’s B ench  
D iv is io n — L ia b i l i t y  o f  p la in t i f f  to f i le  p r e l im in a r y  
act— O rd e r X I X . ,  r .  28.

The p r in c ip le  o f  f i l i n g  a  p r e l im in a r y  act, u n d e r  
O rd e r X I X . ,  r .  28, a p p lie s  to every d iv is io n  o f  
the H ig h  C o u r t, a n d  is  n o t con fined  exc lu s ive ly  
to  ac tio n s  i n  the A d m ir a l t y  D iv is io n .

T h e  p la in t i f f  h a d  a  q u a n t ity  o f  goods on  bo a rd  a  
barge. T h is  ba rge w as s u n k  by a  vessel be long
in g  to  the de fendan ts , a n d  the  p la in t i f f ’s goods 
w e re  dam aged. C ross-actions w ere  b ro u g h t by  
the  ow ners  o f  the  barge a n d  vessel respective ly , 
b u t these ac tio ns  w ere d ism issed, as bo th  p a rt ie s  
w ere to b lam e. A fte rw a rd s  a n  a c tio n  w as b ro u g h t 
i n  the Queen’s B ench  D iv is io n  by the p la in t i f f . , 
the o w n e r o f  the goods, a g a in s t the ow ners o f  the  
vessel, f o r  the dam age  to h is  goods. T h e  de fen
d a n ts  re q u ire d  the p la in t i f f  to f i le  a  p r e l im in a r y  
act u n d e r O rd e r X I X . ,  r .  28.

H e ld , th a t the dam age sued f o r  w a s  “  dam age by  
c o llis io n  ”  w i th in  the  m e a n in g  o f  the ru le ,  a n d  
th a t the p la in t i f f  m u s t f i le  a  p r e l im in a r y  act. (b)

(a) Reported by Hjsnry L eigh. Esq., Barrister-at-Law.
(b) In  the case of Armstrong and Co. v. Gaselee and 

others (6 Asp. Mar. Law Cas. 353 ; 59 L. T. Eep. N. S. 
891; 22 Q. B. Div. 250) the Divisional Court exercised 
its discretion by refusing to order the plaintiffs to file a 
preliminary act. In  that case the plaintiffs were the 
owners of a barge and her cargo, who employed the defen
dants’ tug to tow the barge. During the towage the 
barge was towed into collision with another vessel and 
sank in  consequence thereof. Consequently, in the sub
sequent case or The Alexandra (not reported), which was 
an action in  personam in the Admiralty Division, by a 
barge-owner against a tug-owner, for towing his barge 
into collision with another vessel, the parties refrained 
from filing preliminary acts. On the action coming on 
for tr ia l Butt, J. complained in strong terms of the 
absence of preliminary acts, and intimated that in 
future i t  was desirable they should be filed in such 
cases. W hilst no doubt the decision in Armstrong and 
Co. v. Gaselee and others (ubi sup.) is binding upon the 
j udge of the Admiralty Division, i t  is to be remembered 
that that decision is dealing with an action in the 
Queen’s Bench Division, whereas, in the Admiralty 
Court and Division, i t  has been the almost universal
iiractice in a ll cases arising out of collision to file pre- 
iminary acts. Thecase of The John Boyne (3 Asp. Mar. 

Law Cas. 341; 36 L. T. Bep. N. S. 29), which is some
times cited as an authority to the contrary, was really 
only a decision founded upon the particular facts of the 
case, and the languago of the judgment lays down no 
general proposition. Although Wills, J., in  the caso of 
Armstrong v. Gaselee, seems to indicate that Order X IX ., 
r. 28, applies only to questions arising between two 
colliding vessels, he does not say so in oxpress terms, 
and later on he goes on to state that he 11 should be 
sorry to say that there might not be cases of this 
description in which the court could properly order 
preliminary acts to be filed.”  Butt, J., in The Alexandra, 
was clearly of opinion that cases of this description were 
within the_ comprehensive language of the rule, and 
if  so, parties can only dispense with preliminary acts 
in those cases where the judge in his discretion thinks 
fit—a discretion which Butt, J. has clearly intimated ho
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A ppeal by  tbe p la in t if f  fro m  an order by Charles 
J., at chambers, a ffirm ing  an order of M aster 
Kaye, ordering  the p la in tiff, the Secretary ot 
State fo r  Ind ia , to  file  a p re lim in a ry  act, under 
O rder X IX .,  r. 28, in  an action b rough t m  the 
Queen’s Bench D iv is ion  of the H ig h  C ourt, fo r  
damage to  cargo by  a vessel belonging to the 
defendants. , . ,

In  Nov. 1886 the p la in t if f  had caused to  be 
shipped on board a barge, called the S u lta n , a, 
la rge qu a n tity  of am m unition, and w h ils t th is  
barge was in  the r iv e r  Thames i t  was sunk by a 
vessel called the H a lle t t ,  belonging to  the defen
dants. The am m unition  was damaged to  the 
extent, i t  was alleged, of 3000Z., and fo r th is  
damage the present action was brought, no t in  
the A d m ira lty  D iv is ion  bu t in  the Queen’s Bench 
D iv is ion. In  A.ug. 1887 an action was brought 
by the owners of the barge against the owners of 
the  vessel, and a cross-action was b rough t by the 
owners of the vessel. In  these actions the court 
found both parties to  blame, and th e ir  actions 
were dismissed. Subsequently, the present action 
was b rough t by the Secretary of State fo r Ind ia , 
fo r  damage to  the  am m unition, against the 
owners of the H a l le t t ,  as since the case of The  
B e rn in a  ( M il ls  v. A rm s tro n g , 58 L . T. Rep. N . S, 
423 ; 13 App. Cas. 1), the owner of the cargo was, 
no t so iden tified  w ith  the  barge in  w h ich the 
cargo was stored as to  be precluded fro m  bringing, 
an action against the co llid in g  vessel.

The learned judge at chambers was of op in ion 
th a t the action was an action fo r  “  damage by 
collis ion,”  w ith in  O rder X IX . ,  r. 28, and he 
ordered the p la in t if f  to  file  a p re lim ina ry  act.

O rder X IX .,  r .  28, provides tha t.
In  aotions in any division for damage by collision 

between vessels, unless the court or â  judge shall other
wise order, the solicitor for the plaintiff shall, w ithin 
seven days after the commencement of the action, and 
the solicitor for the defendant shall, w ith in seven days 
after appearance, and before any pleading is delivered, 
file with .the registrar, master, or other proper_ officer, 
as the case may be, a document to be called a preliminary 
act, which shall be sealed up, and shall not be opened 
until ordered by the court or a judge, and which shall 
oontain a statement of the following particulars.

The “  pa rticu la rs  ”  to  be stated in  the “  p re lim 
in a ry  a c t ”  are then set fo rth , under th ir te e ii 
d iffe ren t heads, at foo t of the Order.

Cohen, Q.O. and C. C. M a c ra e  fo r  the appel
lan t.— The learned judge d id  not exercise his 
d iscretion in  the case, as he though t ho was 
bound by a decision of B u tt,  J . at chambers, in  
the case W ebster v. T h e  M a nches te r, S he ffie ld , a n d  
L in c o ln s h ire  R a i lw a y  C o m p a n y  (5 Asp. M ar. 
La w  Oas. 256, n . ; W .  N . 1884, p. 1), a case 
a ltogether d iffe ren t from  the present. O ur f irs t 

o in t is, th a t the ru le  on ly  applies to  actions 
ro u g h t by  the owner of one ship against thp 

owner of another ship, and i t  has no applica
t io n  in  a case of th is  k ind . I  shall, i f  necessary, 
contend th a t th is  is not “  damage by  collis ion,”

w ill not exercise. A point which seems to press upon 
the common law judges of the difficulty of correctly 
answering all the questions is really of no weight. The 
court is not unreasonable, and only requires the best 
answers that can be given in the circumstances of the 
case. In  many ordinary collision actions between ship 
and ship there may be circumstances which prevent the 
parties correotly answering some of the questions, and 
yet they are required to file the best preliminary acts 
they can under the circumstances.

V o l . V L , N .  S.

b u t “  damage a ris ing  out of a co llis ion ,”  w ith in  
sub-sect. 9 o f sect. 25 o f the Jud ica tu re  A c t 1873. 
In  O rder X IX . ,  r .  28, the words are “  damage by 
collis ion,”  and there is a difference between those 
words and “  damage a ris ing  out of a co llis ion.”  
'H uddleston, B.— P u t th is  case: a bale of goods 
is on deck, the bale is cu t th rou gh  by  the col
lid in g  vesse l: is  th a t no t damage by  co llis ion P] 
Yes, b u t the present case is d iffe rent, as here the 
goods do no t come in  contact w ith  the co llid in g  
vessel. P re lim in a ry  acts were considered by  D r. 
Lush ington, in  the cases o f T h e  In f le x ib le  
(Swabey, 32), and T h e  V o r t iq e rn  (Swabey, 518). 
I n  the  la tte r  case D r. Lu sh ing ton  said : “  P re li
m in a ry  acts were in s titu te d  fo r tw o  reasons— to, 
get a statem ent fro m  the parties of the c ircum 
stances re c e n ti fa c to ,  and to  prevent the  defendant 
from  shaping his case to  meet the case p u t fo r
w ard  by the p la in t if f.”  These reasons do not 
apply in  the present case, as none o f the facts are 
w ith in  the  knowledge of the p la in t if f.  Aga in , 
th is  is not an A d m ira lty  action, bu t a common 
law  action, and the ru le  does no t apply to  such 
actions, b u t i f  the ru le  does apply to  such actions 
i t  is not absolute in  its  terms, b u t gives a discre
tion , as i t  says “  unless a cou rt o r judge shall 
otherw ise order.”

D r. Bailees, fo r  the defendants, was no t heard.

H uddleston, B.— I t  seems to  me th a t I  ought 
to  act upon the words of the  ru le. M r. Macrae 
has po inted ou t th a t th is  is  ̂not an action in  the 
A d m ira lty  C ourt, h u t th a t i t  is an action in  the 
H ig h  C ourt. T ha t is prov ided fo r by  the rules, 
because O rder X IX .,  r. 28, says, “  I n  actions m  
any d iv is ion  fo r  damages.”  Therefore, the p r in 
ciple o f the  p re lim ina ry  act applies in  every case 
in  the H ig h  Court, and no t m erely exclusive ly to 
the  A d m ira lty  D iv is ion . _ The words seem to  me 
to  be ce rta in ly  im p e ra tiv e : “  In  actions in  any 
d iv is ion  fo r  damage by co llis ion  between the 
vessels, unless the  cou rt o r a judge shall o ther
wise order,”  the p re lim ina ry  act is  to  be filed, 
and filed w ith in  a certa in  time.^ T h a t is a very 
sa lu ta ry  ru le . The object of i t  is  w h a t was 
po inted out by D r. Lush ing ton  in  the case of T h e  
V o r t ig e rn  (u b i sup .), th a t the p re lim in a ry  acts 
were in s titu te d  fo r tw o reasons—to  get a state* 
m ent fro m  the parties of the circumstances 
re ce n ti fa c to ,  and to  prevent the defendant from  
shaping his case to  meet the  case p u t fo rw a rd  by 
the p la in t if f.  Now , no doubt there may be cases 
in  w h ich  i t  is  impossible to  file  a p re lim ina ry  
act, and in  a ll p robab ility , i f  the  persons in  th is  
case were persons who were outside, as i t  were, 
the collis ion— th a t is  to  say, no t being represen
ta tives of e ithe r ship—i t  m ig h t be ve ry  d ifficu lt 
indeed th a t th is  ru le  should be complied w ith . I  
can qu ite  understand the p la in t if f  in  th is  p a r t i
cu la r case saying,- “  W e ll, b u t we are the Secre
ta ry  o f State fo r  Ind ia , and we rea lly  do no t 
know  any th ing  about these circumstances, 
because we p u t our goods on board one vessel, 
and they have been destroyed; therefore, we 
know  no th ing  of the circumstances.”  I f  tha t 
had been p u t upon affidavit, and i t  had been 
shown to  me th a t they could not have done tha t, 
I  can qu ite  understand th a t then m y bro ther 
Charles and m yself m ig h t have exercised our 
d iscretion, and.sa id , “ W e ll, these are c ircum 
stances under w h ich  i t  is  impossible to  g ive a 

! p re lim in a ry  act.”  B u t th a t is  not the case here.
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F irs t  o f a ll, I  have no a ffidav it a t a l l ; and in  the 
next place, i t  seems to  me to  be pe rfe c tly  clear 
th a t there w ould be no d iff ic u lty  in  com plying 
w ith  th is  ru le, because the whole o f these points 
have been raised in  the fo rm er t r ia l  between the 
tw o vessels, in  w h ich  the  p re lim in a ry  acts were 
filed between the tw o vessels, as provided fo r by 
the section o f the  A c t, and there w ou ld  be no 
d iff ic u lty  a t a ll on the p a rt of the p la in t if f,  in  
ascerta in ing w hat the p re lim ina ry  act was, 
w h ich was filed in  the  fo rm er t r ia l,  and in  g iv in g  
th a t as his p re lim in a ry  act. N o  doubt i t  would 
no t have the effect o f re c e n ti fa c to ,  b u t s t i l l  i t  
would have the effect o f p reventing the defen
dants from  shaping a d iffe ren t case ; as is 
pointed ou t by D r. Lush ington, i t  is to  prevent 
the defendants from  shaping th e ir  case to  meet 
the case p u t fo rw a rd  by the  p la in tiff. Therefore, 
i f  I  were to  ho ld  th a t the p la in t if f  was not to  f ile  a 
p re lim ina ry  act, I  should also dispense w ith  the 
necessity of the defendants f il in g  a p re lim in a ry  
act, and one o f the  m ain objects o f f il in g  pre
lim in a ry  acts w ould be en tire ly  defeated. The 
cases of The V o r t ig e rn  (u b i sup .) and T h e  In f le x ib le  
(u b i sup .) do not a t a ll m ilita te  against w hat I  
have said, and the au th o rity  re ferred to  o f m y 
bro ther B u tt  I  do no t th in k  applies to  th is  case, 
because, w hat I  th in k  he decided there  was tha t, 
whether the action was fo r  in ju r y  to  the  person, 
o r whether i t  was an action fo r in ju ry  to  goods, 
the necessity applied equally fo r a p re lim in a ry  
act. However, th a t does no t arise here. I  th in k  
tha t m y b ro ther Charles exercised a proper d is
cretion, and therefore I  th in k  th a t th is  appeal 
m ust be dismissed, and w ith  costs.

A p p e a l d ism isse d  w ith  costs.
S o lic ito r fo r  the p la in t if f,  T h e  S o l ic i to r  to  the  

I n d ia  Office.
Solic ito rs fo r  the  defendants, D o llm a n  and 

P r itc h a rd .

M o n d a y , A p r i l  8,1889.
(Before L o rd  Colebidge, C.,T. and H aw kins , J.)

H edges (app.) v. H ookee (resp.). (a )

M e rc h a n t S h ip p in g  A c t  1854 (17 Sr 18 V ie t. e. 104), 
ss. 303, 317, 318— P assenger— P assenger s team 
sh ip — S te a m s h ip  n o t h a v in g  c e r tif ic a te  c a r ry in g  
persons o th e r th a n  crew .

T h e  respondents w ere  cha rged  th a t the y , be ing  the 
ow ners  o f  the  B r i t is h  s tea m sh ip  E r a ,  d id  p ly  on  
the  r iv e r  0 .  w i th  c e r ta in  passengers o n  bo a rd  w i th 
o u t h a v in g  one o f  the  d u p lic a te s  o f  a  ce rtifica te  
issued b y  the  B o a rd  o f  T ra d e  p u t  u p  i n  some con
sp icuous p a r t  o f  the s h ip  so as to  be v is ib le  to a l l  
persons o n  bo a rd  the same. M o re  th a n  tw e lve  
persons w ere ta ke n  o n  b o a rd  the s team er f o r  a n  
excu rs ion  f r o m  I .  d o w n  the r iv e r  0 .  to  F .  a n d  
back. N o  cha rge  w a s  m a de  b y  the  respondents  

f o r  the use o f  the steam er, b u t a  g r a tu i t y  w a s  g iven  
to the m a s te r a n d  crew . The ju s tic e s  d ism issed  
the case.

H e ld ,  th a t the ju s tic e s  w e re  r ig h t ,  as  the  steam sh ip  
w as n o t a  passenger s tea m sh ip  w i t h in  the m e a n 
in g  o f  sects. 303 a n d  318 o f  the  M e rc h a n t S h ip p in g  
A c t  1854.

T his  was a case stated by the justices fo r  the  
borough o f Ipsw ich, and was in  the fo llow ing  
term s :—

(a) Reported by W, H. H orsfai.i.. Ekj., Barrister-at-Lavr.

[Q .B. D iv.

1. A t  a cou rt o f sum m ary ju risd ic tio n , holden 
a t the Town H a ll, Ipsw ich, in  and fo r the 
borough of Ipsw ich, on the  26th Nov. 1888, an 
in fo rm a tion  and com pla int p re ferred by  W ill ia m  
Hedges, o f Ipsw ich, in  the  county o f Suffo lk, 
superintendent o f Customs (hereinafter called the 
appellant) against A lfre d  Hooker and Joseph 
Hooker, of Vernon-street, Ipsw ich  (hereinafter 
called the respondents), under sect. 318 of the 
M erchant Shipp ing A c t 1854, and charg ing th a t 
the B r it is h  steamship E r a ,  of w h ich  the respon
dents were the owners, d id , on the 1st A ug . 1888 
p ly  on the r iv e r  O rw e ll w ith  ce rta in  passengers 
on board, w ith o u t hav ing  one of the  duplicates 
o f a ce rtifica te  issued by the Board o f Trade, p u t 
up  (as requ ired by sect. 317 o f the  M erchant 
S h ipp ing  A c t  1854) in  some conspicuous p a rt of 
the  said ship, so as to  be vis ib le  to  a ll persons 
on board the  same, con tra ry  to  sect. 318 o f the 
said A c t, came on to  be heard.

2. I t  no t having been proved th a t the summons 
issued upon the above in fo rm ation  had come to 
the knowledge of the said A lfre d  Hooker, the case 
was heard on ly  as against Joseph Hooker.

3. Upon the hearing o f the said in fo rm a tion  
and com pla int, the defendant Joseph Hooker 
appeared, and was represented by his so lic ito r, 
and the fo llow ing  facts were proved :

The said steamship E r a  was a B r it is h  steam
ship.

The said A lfre d  H ooker and Joseph Hooker 
were the registered owners on the  1st A ug . 1888.

N o duplicate o f the certifica te  mentioned in  
sect. 318 of the M erchant S h ipp ing  A c t  1854 had 
been on the said 1st A ug . 1888 p u t up in  any pa rt 
whatsoever o f the ship as required by  sect. 317 of 
the said A c t, and no such certifica te was in  force 
fo r  the  said ship on the 1st A ug . 1888, o r had 
indeed ever been issued to  such ship.

On the 1st A ug . 1888 the said steamship p ro 
ceeded from  Ipsw ich, having on board tw en ty - 
one o r more persons, who were passengers w ith in  
the m eaning o f sects. 303 and 318 of the  M erchant 
Shipp ing A c t  1854. The said passengers were 
members o f a Wesleyan cho ir and th e ir  friends. 
The vessel le f t  the landing-place a t Ipsw ich  
about 9.30 a.m. and proceeded down the r iv e r  
O rw e ll w ith  such passengers on board to  F e lix 
stowe p ie r in  H a rw ich  harbour and in  the  m outh  
o f the O rw e ll and Stour, opposite H arw ich , where 
fo u r more passengers were taken on board. She 
then rounded a t Beach E nd B e ll B uoy outside of 
the seaward entrance to  H a rw ich  harbour, and 
then proceeded a short distance up the  r iv e r  
S tour.

The p a rty  was landed a t Felixstowe and had tea 
upon the beach, having also been supplied w ith  
f r u i t  on the  vessel. The steamship re tu rned  to 
Ipsw ich on the evening o f th a t day w ith  the pa rty  
on board.

The sum o f la. 6d. was pa id by  each o f the pas
sengers to  the leader o f the cho ir fo r  the day’s 
ou ting . This included the tea before re ferred to  
and f r u i t  d u rin g  the day.

No charge was made by the owners, they having 
refused paym ent, b u t a g ra tu ity  o f 1Z. 10a. was 
g iven to  Joseph Hooker by  the leader o f the 
choir, 10a. fo r  the crew, and 1Z. fo r  h im se lf and 
fo r  coals.

4. On these facts we were o f op in ion th a t there 
was no evidence before us o f the  offence charged 
in  the in fo rm a tion  against the 318th section o f

H edges (app.) v. H ookee (resp.).
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the M erchant S h ipp ing  A c t 1854, and that, there 
was no evidence o f the said vessel having p i  
the occasion in  question w ith in  the m eaning o 
the said section, and we consequently dismissed 
the case.

5. The appellant being dissatisfied w ith  our 
decision, on the 1st Dec. 1888 made w ritte n  app li
cation to  us, in  the manner and fo rm  required by  
the statutes in  th a t behalf, to  s ta te a s p e c ia  
case fo r the opin ion of th is  honourable court, and 
subsequently entered in to  a recognisance to  prose
cute his appeal as required by the statute.

6 The question fo r  the op in ion of th is  honour
able cou rt is, whether our determ ination , w h ich  
is stated in  the fo u rth  paragraph of th is  case, was 
r ig h t  in  po in t of law .

B a n c k w e rts  fo r  the appellant.-—The respondent 
was summoned fo r contravening the  provisions 
of P a rt 4 of the M erchant S hipp ing A c t 1854 
(17 &  18 V ie t. c. 104). T ha t p a rt is headed 
“  Safety and prevention o f accidents, ana 
sect. 291 provides th a t i t  sha ll apply to  a ll B r it is h  
ships. I t  is provided by sect. 303 th a t the word 
“  passengers ”  shall be he ld to  inc lude any persons 
carried in  a steamship other than  the m aster 
and crew and the owner, h is fam ily , and ser
v a n ts ; and the expression “ passenger steamer 
shall be held to  include every B r it is h  steamship 
ca rry ing  passengers to, from , o r between any 
place or places in  the  U n ited  K ingdom , excepting 
steam fe rry  boats w o rk in g  in  chains, commonly 
called steam bridges. Then sect. 309 enacts th a t 
the owners shall have surveys made by  sh ip
w rig h ts  and engineers, who sha ll make declara
tions as to  the  efficiency of the ship ; and by 
sect. 312, upon the receipt o f such declarations, 
the Board of Trade shall, i f  satisfied th a t the 
provis ions o f the fo u rth  p a rt of th is  A c t have been 
complied w ith , cause a certifica te  in  duplicate to  
be prepared and issued. B y  sect. 317 i t  is 
d irected th a t one o f the duplicates of the c e rt if i
cate sha ll be p u t up  in  some conspicuous p a r to t  
the ship so as to  be v is ib le  to  a ll persons on board. 
B y  the la tte r  p a rt o f sect. 318 i t  is  provided tha t, 
i f  any passenger steamer attem pts to  p ly  o r  go 
ea w ith o u t such production (of such certificate), 
ny  such officer (of customs) may detain her u n t il 
uch certifica te is produced; and i f  any passenge 
teamer plies o r goes to  sea w ith  any passeng 

on board: w ith o u t having one of the  duplicates o f 
such certifica te as aforesaid so p u t up
said in  some conspicuous p a rt th ^  inne r a 
owner thereof sha ll fo r  such offence in c u r a 
pena lty no t exceeding 1 0 9 1 ., and the master 
such ship sha ll also in c u r a fu r th e r pena lty no t 
exceeding 201. B y  the M erchant S hipp ing A c t 
1876 (39 &  40 V ie t. c. 80), sect. 16, i t  is enacted 
th a t any steamship m ay ca rry  passengers no t 
exceeding twelve in  num ber, a lthough she has 
not been surveyed by the Board of Ira d c  as a 
passenger steamer, and does n o t ca rry  a Board 
of Trade certifica te  as provided by the M erchant 
Shipp ing A c t 1854 w ith  respect to  passenger 
steamers. The justices held th a t there was no
evidence of the vessel hav ing  plied. The w ord
“  p ly  ”  does no t necessarily mean p ly  lo r  h ire, 
though perhaps th a t is the  sense in  w h ich  the 
w ord is now generally used. I t  refers to  ̂ inland 
navigation as opposed to  “ go ing to  sea. ih e  
above sections were passed w ith  a view  to  secure 
the  safety o f, and to  prevent accidents to  pas*

1 sengers; there is no reason w hy a person should 
not be protected m ere ly  because he does not pay.

M o rto n  S m ith  fo r the respondent.— There is 
no th ing  in  the A c t to  w a rra n t the  suggestion 
th a t the  w ord “  p ly ”  refers to  in land  navigation  
only. The whole of the M erchant Shipp ing A c t 
1854 applies to  vessels go ing to  sea. The vessel 
in  th is  case never w ent to  sea. “  P ly in g  means 
being at a certa in  quay o r p ie r fo r  the  purpose 
o f rece iving passengers in  the  usual way to  ca rry  
them  from  place to  place.

B a n c k w e rts  in  rep ly .— I t  is the  user of th is  
vessel on the p a rticu la r occasion w h ich  gives her 
the character o f a passenger steamship.

L o rd  Coleridge, C.J.— I  am o f op in ion th a t 
the justices were r ig h t  in  th is  case. There has 
no t been enough proved to  p u t i t  on the respon
dents to  prove th e ir  case. The case does no t 
state th a t the E r a  was a passenger steamer, b u t 
th a t i t  was a B r it is h  steamer w ith  passengers 
on board. The justices set ou t a ll the  facts, and 
then say th a t these persons were passengers 
w ith in  the meaning of sect. 303 of the M erchant 
Shipp ing A c t 1854, bu t they  he ld  th a t no breach 
of sect 318 had been com m itted because the 
steamer was no t p ly in g  w ith in  the m eaning 
o f th a t section. I t  is  impossible to  define 
exactly w hat constitutes a passenger steamer. 
Bach case m ust stand on its  own circumstances. 
B o r instance, take the  case where a gentleman 
takes a p a rty  on h is steam yach t up and down a 
r iv e r. I  should say th a t such a case was too 
clear fo r  argum ent. I n  the present case the 
respondents are the  owners o f a steamer on wh ich 
they take a num ber o f boys and g ir ls  who fo rm  
a cho ir down the  r iv e r  fo r  a t r ip  and b rin g  them  
back again, and they charge no th in g  fo r  the use 
of the  steamer. The question in  the case is, 
whether the vessel was a passenger steamer, and 
these persons who were on board were passengers 
w ith in  the m eaning of the M erchant S hipp ing 
A c t  1854, s. 303, w h ich  says th a t “ the  w ord 
‘ passengers ’ sha ll be he ld  to  inc lude any persons 
carried in  a steamship other than the  m aster 
and crew, and the owner, h is  fa m ily  and servan ts ; 
and the expression ‘ passenger steamer ’ sha ll be 
he ld  to  include every B r it is h  steamship ca rry in g  
passengers to, from , o r between any place o r 
places in  the  U n ite d  K ingdom , excepting steam 
fe rry  boats w o rk in g  in  chains, com m only called 
steam bridges.”  1 th in k  the sort of th in g  done 
here was no t pointed a t by  the  A c t  of Parliam ent, 
and th a t i t  would be s tra in in g  the  A c t  to  include 
i t .  These people were no t passengers w ith in  the 
reasonable meaning o f the  word. I t  is  fu r th e r 
provided by sect. 318 o f the  same A c t, th a t i f  
any passenger steamer a ttem pts to  p ly  o r go to  
sea w ith o u t producing the certifica te  o f the Board 
of Trade any officer o f Customs m ay de ta in  her 
u n t il such certifica te  is produced. T h is  vessel 
d id  no t proceed to  sea, and I  do no t th in k  she 
can be said to  have p lied . The w ord  “  p ly ,”  as 
defined in  Johnson’s D ic tio n a ry  w ou ld  no t include 
th is  case. N o  doubt the o rd in a ry  m eaning o f the 
word contains the  no tion  o f p ly in g  fo r h ire , and 
I  agree th a t i t  is  the f irs t  and na tu ra l meaning ot 
the  word, b u t i t  does no t exhaust it .  I n  the case 
o f B eg. v. The B iv is io n a l  Justices o f  B u b lv n  (15 
C. C. C. 379) i t  was he ld th a t the justices were 
w rong in  no t conv ic ting  the  owner o f a tu g  boat 
who took the managing owner, his w ife, the
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D u b lin  staff, and some friends and th e ir  wives 
tvho had been in v ited  by the D u b lin  manager fo r 
a pleasure tr ip , to  see the firew orks a t K ingstow n, 
there being, as in  the  present case, no duplicate 
of the Board o f Trade certifica te pu t up in  some 
conspicuous pa rt of the ship. B u t tha t was not 
an unanimous decision o f the court. O’B rien , J. 
dissented, and the la tte r  pa rt of his judgm ent X 
Wish to  re ly  upon and adopt as m y own. He came 
to the conclusion th a t the justices were r ig h t  in  

conv ic ting  the owner of the vessel, and I  
Should have agreed w ith  h im  on the  facts o f tha t 
ease th a t i t  d id  no t come w ith in  the m eaning of 
sects. 303 and 318. B u t the facts o f th a t case and 
the  present case are not the same. In  th a t case, 

I  understand, the  vessel d id  proceed to  sea. 
I  am of opin ion in  the present case th a t the 
justices were r ig h t,  and the appeal m ust be dis
missed.

. H aw kins , J .— I  am o f the same opinion. The 
in fo rm ation  m ust set fo r th  the offence w ith  w h ich 
the  accused is charged. I t  is no t alleged in  th is  
case th a t th is  was a passenger steamer, whereas 
sect. 318 of the M erchant S h ipp ing  A c t 1854, 
under w h ich the respondent was charged, says : 
“ I f  any passenger steamer plies o r goes to  sea 
w ith  any passengers on board w ith o u t hav ing  
one of the duplicates o f such certifica te so p u t 
Up as aforesaid in  some conspicuous pa rt of the 
ship, the owner thereof sha ll fo r such offence 
in c u r a pena lty  not exceeding 100Z.”  B u t, even 
assuming th a t i t  was a passenger steamer, and 
tha t persons were on it ,  and go ing down the O rwell 
could i t  be said to  be “  p ly in g  ”  w ith in  the mean
in g  of the A c t  P The justices came to  the  con
clusion th a t there was no evidence tha t i t  was 
p ly ing , and I  cannot th in k  th a t having persons on 
board fo r  the purpose of th is  pleasure t r ip  was 
“  p ly ing -” . The justices have found th a t there 
was no evidence to support the charge, and I  see 
no suffic ient reason fo r  d is tu rb in g  th e ir  decision.

A p p e a l d ism issed.
S o lic ito r fo r  the  appellant, The S o l ic i to r  to  the  

B o a rd  o f  T rade .
Solic ito rs fo r  the respondents, T a y le r  and S o n , 

fo r R . R . H i l l ,  Ipsw ich.

A p r i l  9, 10, a n d  M a y  4, 1889.
(Before Charles, J.)

T he Canada Shipping  Company L im ited  v . T he 
B r itis h  Shipowners’ M utual P rotection A sso
ciation  L im it e d , (a)

In s u ra n c e  (m a r in e )— M u tu a l  in s u ra n c e  asso c ia tion  
— R u le s— D a m a g e  to cargo  —  “  Im p ro p e r  n a v i
g a t io n  ” — “  Im p ro p e r  stow age.”

B y  the  ru le s  o f  a  m u tu a l p ro te c t io n  asso c ia tion  
m em bers w ere  p ro tec te d  a g a in s t loss o f, o r  dam age  
to , goods o n  bo a rd  a n y  s h ip  en tered f o r  p ro te c tio n  
u n d e r the ru le s  w hen  such loss o r dam age h a d  
been caused by the im p ro p e r n a v ig a t io n  o f  the 
s h ip  ;  n o  m em ber co u ld  c la im  f o r  a n y  dam age to, 
o r loss o f  cargo , w here  the same sh o u ld  have been 
caused by im p ro p e r  stowage.

A  cargo, c o n s is tin g  o f  ir o n ,  coa l, coke, a n d  seventy  
casks o f  p a te n t c o a tin g  com pos ition , w as c a rr ie d  
f r o m  M . to  A . on  b o a rd  a  vessel be long ing  to 
the p la in t i f fs ,  w ho  w ere mem bers o f  the de fen-

(o) Reported by W. H. HOeSf a ll , Esq., Barrister-at-Law.

d a n t asso c ia tio n , a n d  whose s h ip  w as  en tered f o r  
p ro te c tio n  u n d e r the ru le s . I t  w as fo u n d ,  o n  the  
cargo be ing d ischa rge d  a t  the end o f  the voyage, 
th a t  some o f  the casks ha d  leaked, a n d  a  q u a n t ity  
o f  the com pos ition , w h ic h  sm e lt s tro n g ly  o f  
creosote, h a d  s a tu ra te d  the d u n n a g e  a n d  the  
c e ilin g  a n d  lim b e r  boards o f  the  vessel. W h e n  
the vessel w as  em pty  the c e il in g  a n d  U m ber boards  
w ere  sc ra p e d ; she w as  the n  loaded  w i th  a  cargo  
o f  w hea t, a n d  a  q u a n t ity  o f  the d u n n a g e  w ood  
w h ic h  h a d  been i n  con tact w ith  the com pos ition  
w a s  used to s tow  the cargo. T h e  w hea t on  be ing  
d ischa rge d  sm e lt s tro n g ly  o f  creosote, a n d  some o f  
i t  w a s  d isco lou red . The p la in t i f fs  bough t the  
cargo f r o m  the ow ners a t  the p r ic e  o f  u n d a m a g e d  
w hea t, a n d , h a v in g  reso ld  i t  a g a in  a t  a  co n s id e r
ab le  loss, c la im e d  to  recover th a t  loss f r o m  the  
d e fe n d a n ts  on the g ro u n d  th a t i t  w a s  loss o r  
dam age to goods caused by the  “  im p ro p e r n a v i
g a t io n  ”  o f  the s h ip  w i t h in  the m e a n in g  o f  the  
ru le s  o f  the  d e fe n d a n t assoc ia tion .

H e ld , th a t the act o f  p u t t in g  cargo in to  a  h o ld  so 
s a tu ra te d  w i th  a  t a r r y  substance th a t the w ho le  
cargo w as  ta in te d , w as bad m anage m en t o f  the  
vessel as a  receptacle o r  w arehouse f o r  the  goods, 
b u t d id  n o t affect he r q u a lit ie s  as a  sh ip , a n d  d id  
n o t come w i t h in  the te rm  “  im p ro p e r n a v ig a t io n .”  

H e ld  fu r th e r ,  th a t th is  w as  a  case o f  “ im p ro p e r  
stowage  ”  w ith in  the m e a n in g  o f  the ru le s  o f  the  
d e fe n d a n t asso c ia tion , a n d  th a t on  bo th these 
g ro u n d s  the de fend an ts  w ere p ro tec te d  f r o m  
l ia b i l i t y .

Carm ichael v. L ive rpoo l S a iling  Shipowners’ 
M u tu a l In d e m n ity  Association (57 L .  T . R ep .
N .  S.' 550 ; 6 A sp . M a r .  L a w  Gas. 130) d is 
t in g u is h e d .

T he p la in t if fs  were the owners o f the  ship L a k e  
O n ta r io , w h ich was d u ly  entered fo r pro tection 
under the rules of the  defendant association.

The rules o f the defendants, so fa r  as they are 
m ate ria l to  th is  case, were as fo llow s :

4. The risks, events, and occurrences in  respeot of 
which members shall bo entitled to  protection under 
these rules are : Loss of or damage to any goods or 
merchandise or other property or things on board or in  
charge of any ship entered for protection under these 
rules (not being the ship herself, or her tackle, apparel, 
fu rn itu re , or stores), when such loss or damage has been 
caused by the improper navigation of such ship, or by 
collision w ith  any substance other than water, provided 
she is entered fo r protection under these rules a t the 
time of such loss or damage happening. Damage to or 
loss of goods or things on any pier or je tty , or like  
structure, caused by like  improper navigation, shall be 
deemed covered by this clause.

12. No member shall have any claim under these rules 
for costs or charges of repairing any ship entered fo r
Îirotection under these rules, nor fo r any damage to or 
oss of cargo, or other things, where the same shall 

have been caused by improper stowage.
15. No member or other person shall be entitled to 

rotection under these rules fo r any accident caused by 
is own negligence.
I n  3Teb. 1885 the L a k e  O n ta r io  sailed from  

M iddlesbrough fo r  Adelaide, w ith  a cargo on 
board w h ich consisted of p ig  iron, coal, coke, 
and seventy casks o f pa tent coating composition, 
together w ith  m ach inery castings, b ricks, and 
other goods. She a rrived  a t Adelaide in  M ay 
1885, and on the cargo being discharged i t  was 
found th a t the casks contain ing the composition 
had leaked, and the dunnage wood and the co iling  
and lim ber boards were soaked w ith  the composi
tion, which sm elt s trong ly  o f creosote. A f te r  the 
ho ld had been cleaned out and the ce iling  scraped,
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dunnage wood, w h ich  consisted in  p a rt of the 
dunnage used fo r  stow ing the casks o f composi
tion , was placed upon the  ceiling, and upon the 
dunnage wood some sacking was la id . A  cargo 
of wheat in  bags was then loaded on the ship, 
w h ich  sailed to  Queenstown fo r  orders, and. there 
received orders fo r  D u b lin . On the a rr iv a l of 
the ship in  D u b lin  the discharge of the cargo com
menced, and i t  was sho rtly  afterw ards round th a t 
the cargo smelt s trong ly  o f creosote, and th a t 
some of the bags and th e ir  contents were d is
coloured. In  consequence of th is  the consignee 
o f the cargo made a c la im  upon the p la in tiffs , 
w h ich was settled by the  p la in tiffs  paying the 
value of the cargo as i f  undamaged, and them 
selves ta k in g  over and rea lis ing  the damaged 
wheat. B y  th is  arrangem ent the  p la in tiffs  pa id  
12,5071.13s. fo r the cargo, and they realised from  
i t  10,109Z. 3s., a fte r deducting expenses and 
fre ig h t a t 5s. per ton  fo r  b r in g in g  the cargo fro m  
D u b lin  to  L iverpool.

The p la in tiffs  sought to  recover from  the 
defendants the loss w h ich they had thus incurred, 
on the  ground tha t, ow ing to  the  neglect of the 
m aster and crew, the  L a k e  O n ta r io ,  ̂  when she 
received her cargo and sailed the rew ith , was in  
such a condition th a t she could no t ca rry  the 
cargo safely on the  voyage, and in  consequence 
the cargo d u rin g  the voyage was damaged. They 
fu r th e r  alleged th a t the cargo was prope rly  
stowed, and th a t the damage there to d id  no t 
arise from  im proper stowage. The defendants 
denied th a t the cargo was damaged th rough  the 
im proper navigation of the ship, and contended 
th a t the damage had arisen from  im proper 
stowage, and th a t they were therefore no t liab le  
to  indem n ify  the p la in tiffs .

B a rn e s , Q.C. and C a rv e r  fo r  the p la in tiffs .
Cohen, Q.C. and Joseph W a lto n  fo r  the defen

dants.
The arguments appear fu l ly  from  the ju d g 

ment.
M a y  4.— Charles, J. de livered the fo llow ing  

ju d g m e n t:— The p la in tiffs  in  th is  case were the 
owners of a ship called the L a k e  O n ta r io , which 
was entered on the books o f the defendants, a il 
association o f shipowners, fo r pro tection fo r  the 
whole amount of her tonnage. Am ong the risks, 
events, and occurences in  respect o f which, accord
in g  to  the defendants’ rules, the p la in tiffs  were by 
reason o f such e n try  en titled  to pro tection were 
the fo llo w in g : “  Loss of o r damage to  any goods 
o r merchandise o r other p rope rty  or th ings on 
board or in  charge of any ship entered to r p ro 
tection, where such loss o r damage has been 
caused by the im proper nav igation  of such snip, 
or by  collis ion w ith  any substance other than 
w a te r . . . Damage to  o r loss of goods or 
th ings  on any p ie r or je tty , o r lik e  structure , 
caused by  lik e  im proper navigation, shall be 
deemed covered by th is  olause.”  The rules also 
provided th a t no c la im  should be made fo r any 
damage to  or loss of cargo o r other th in gs  where the 
sameshouldhavebeen caused by improper'stowage. 
I t  was proved at the t r ia l  th a t in  Nov. 1884 
the L a k e  O n ta r io  carried  a general cargo from  
M iddlesbrough to  Adelaide, consisting of p ig  iron, 
coal, and coke, and seventy casks o f patent liq u id  
coating composition, tobeusedaspa in tfo rm ach ine 
castings. These casks were stowed on dunnage 
wood between the  forem ast and the m ain hatch.

On the 27th M ay 1885 the ship a rrive d  a t 
Adelaide, and a few days la te r began to  be d is
charged. The iron , coal, and coke were taken 
out f irs t, and then the casks, some o f w h ich  i t  
was found had been leaking. A  q u a n tity  of com
position had escaped in to  the hold, and had satu
ra ted a p o rtio n  o f the dunnage and the ce iling  
and lim be r boards of the ship. The whole ship 
was pervaded w ith  a strong smell o f creosote or 
paraffin. W h ils t she was em pty the ce iling and 
lim be r boards were scraped in  the usual way, 
bu t no special measures were adopted to  get r id  
of the smell. I n  June 1885 she was loaded w ith  
a cargo of wheat, to  be carried  to  D ub lin . D u n 
nage wood, in c lud in g  the po rtion  w h ich  had been 
in  contact w ith  the composition, was f irs t la id  on the 
ceiling. On the  dunnage was a layer of sacking, 
and on the  sacking the wheat was placed in  bags. 
The ship a rrived  at D u b lin  on the  20th Nov., and 
a fte r a few bags had been discharged a com pla int 
was made by the consignee th a t they smelt of 
paraffin. The discharge was stopped in  con
sequence, and the p la in tiffs  bought in  the cargo 
at the m arke t price o f undamaged wheat. The 
bags w hich had been taken out were replaced, and 
the cargo was carried to L iverpoo l, where a care
fu l exam ination o f i t  was made, and the whole 
of i t  was found more o r less ta in ted  w ith  the 
sm ell of paraffin, and the wheat in  some of the  
bags packed nearest to  the ce iling  and dunnage 
was discoloured. The p la in tiffs  sold the cargo 
in  th is  condition fo r the best price they could get, 
and were losers to  the extent of 24001. Th is sum 
they sought in  th is  action to  recover fro m  the 
defendants. The m ain po in t o f Controversy a t the 
t r ia l  was as to  the cause o f the  damage, the 
p la in tiffs  contending th a t i t  arose en tire ly , o r 
almost en tire ly , fro m  the saturated condition of 
the ce iling  and lim ber boards ; the  defendants, on 
the  other hand, in s is ting  th a t i t  was a ttr ib u ta b le  
to  the condition o f the dunnage wood. I t  is not 
necessary fo r  me to  examine the evidence in  
de ta il on the one side and the o ther upon th is  
po in t. I t  le ft  in  the resu lt no doubt on m y  m ind  
th a t the  state of the dunnage had l i t t le  o r 
no th ing  to  do w ith  the state of the cargo. The 
damage, in  m y  opinion, was a ttr ib u ta b le  to  the 
state of the  ce iling and lim ber boards. They had 
no t been prope rly  cleansed, and the ta r ry  s tu ff 
w ith  w h ich they were im pregnated ta in ted  the 
whole cargo. Two questions now arise fo r m y 
determ ination— firs t, d id  th is  damage arise from  
im proper navigation P and, secondly, i f  i t  d id, was 
i t  also damage caused by im proper stowage P F irs t, 
then, I  m ust consider whether i t  was caused by 
im proper navigation. Now, i t  was caused by  the act 
o f the  p la in tiffs  in  p u ttin g  the goods in to  a ship 
w h ich  had not been effectua lly cleaned. She was, 
when loaded, u n fit  to  receive a cargo of wheat, 
and, as m ig h t have been anticipated, the wheat 
was spoiled. T ha t th is  was im proper manage
ment can scarcely be d ispu te d ; b u t was i t  
“  im proper navigation  P ”  I t  was contended th a t 
i t  was, chiefly upon the a u th o rity  o f C a rm ic h a e l v. 
L iv e rp o o l S a i l in g  S h ip o w n e rs ’ M u tu a l  In d e m n ity  
A s s o c ia tio n  (6 Asp. M ar. Law  Cas. 130; 19 Q. B. 
D iv . 242). There, d u rin g  the load ing o f a cargo of 
wheat, a p o rt in  the ship ’s side was insu ffic ien tly  
secured, so tha t d u rin g  the  voyage w ater leaked 
in  and damaged the wheat in  the low er hold'. The 
leak d id  not impede the navigation  of the ship. 
I t  was held, nevertheless, in  the  D iv is iona l C ourt
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and the C ourt o f Appea l th a t there had been 
“  im proper nav iga tion  ”  w ith  regard  to  the safety 
of the cargo. M uch reliance was placed by the 
p la in tiffs  on the language of the learned judges 
in  th a t case. Thus W ills , J., a t p. 246, says:
“  Im proper nav igation  is not confined to  the 
voyage; i t  embraces acts done an te rio r to  the 
voyage w h ich  render the ship u n f it  to  ca rry  the 
cargo.”  F ry , L .J . says, a t p. 249 : “  W ith o u t 
a ttem p ting  to  define a ll the cases w h ich  m ay 
come w ith in  the words ‘ im proper navigation ,’ I  
th in k  those words, as used in  th is  ru le , do include 
every case where som ething is om itted  to  be done 
w h ich  ough t to  be done before the departure o f 
the ship in  order to  enable the ship to  ca rry  the 
cargo safely from  the p o rt o f departure to  the 
p o rt of a rr iv a l, and where th a t om ission leads to  
the cargo no t being safely and securely ca rried ; ”  
and Lopes, L . J., a t p. 251, says : “  In  m y opin ion, 
im proper nav iga tion  means the im proper manage
m ent of a ship in  respect of the cargo (and th is  
was a cargo-carry ing ship) d u rin g  the  voyage.
. . . I t  appears to  me th a t any negligence
before the  commencement o f the voyage which 
resu lts in  bad management o f the  ship in  respect 
of the cargo d u rin g  the voyage is im proper 
navigation  w ith in  th is  ru le , a lthough the course 
of the vessel is in  no way im peded or hindered.”  
These observations, however, must, I  th in k , be 
construed w ith  regard  to  the facts o f the case 
and the argum ents presented, and no t as la y ing  
down as a ru le  th a t a ll im proper management of 
whatever k in d  of a ship whereby a cargo is 
damaged is necessarily im proper nav iga tion  w ith  
reference to th a t cargo. The illu s tra tio n s  g iven 
by F ry , L .J . of a captain having p u t to  sea w ith 
out a compass, whereby the ship loses her w ay on 
the ocean and ship and cargo are lost, or, again, 
of bad stowage before the commencement of the 
voyage affecting the sa iling  o f the ship, po in t 
to  some lim ita t io n  imposed by the use o f the 
w ord  “  n a v ig a tio n ; ”  and on reference to  the 
judgm en t of L o rd  Esher, M .R., I  th in k  i t  clear 
w h a t the  lim ita t io n  is. Im proper nav igation  
includes, according to  h im , som ething w rong ly  
done o r om itted  before the nav iga tion  commenced 
w hich has an effect on the  sh ip ’s navigation  
w h ils t she is be ing navigated, and w h ich  affects 
her safe sa iling  as a ship w ith  regard  to  the  safety 
of the goods on board. In  C a rm ic h a e l v. L iv e rp o o l 
S a i l in g  S h ip o w n e rs ’ M u tu a l  In d e m n ity  A s s o c ia t io n  
(6 Asp. M ar. Law  Cas. 130; 19 Q. B. D iv . 242), the 
safe sa iling  of the  ship was d ire c tly  affected, as 
regarded the safety of the goods, ow ing to  the 
ineffic ient closing o f the porthole before the 
nav iga tion  began. The partly-closed opening 
rendered her unsafe as a ship fo r  the cargo, ju s t  
as she w ou ld  have been unsafe had she gone to 
sea w ith  her hatches open, so th a t sea-water 
could reach her hold. T ha t being so, the defen
dants’ pleas, f irs t, th a t the w rong  act was done 
before the  navigation commenced, and, secondly, 
th a t the ship herself had no t been endangered, 
were held unava iling . So, again, in  T h e  W a rk -  
w o rth  (5 Asp. M ar. Law  Cas. 326 ; 9 P. D iv . 145), the 
p la in tiffs ’ ship, ow ing to  a defect in  her steering 
gear, w h ich  had been carelessly mended before 
the nav igation  commenced, steered so bad ly th a t 
she came in to  co llis ion w ith  another vessel. I t  
was he ld th a t she had been im p rope rly  navigated 
w ith in  the m eaning of 25 &  26 V ie t. o. 63, s. 54, 
sub-sect. 4. She had been sent to  sea in  a sta te

[ A d m .

w hich rendered i t  dangerous to sail her, and i t  is 
w ith  reference to  the  fac t th a t she was no t in  a 
cond ition  to  be employed as a ship a t a ll th a t the 
observation o f Bowen, L .J . m ust, I  th in k , be 
read. “  A  person,”  he says, a t p. 148, “  who uses 
his ship w h ich  is no t in  a cond ition  to  be so 
employed does in  re a lity  im p rope rly  navigate 
her.”  B y  th a t I  understand h im  to  re fe r to  the 
em ploym ent o f a ship as a ship. Now, in  the 
present case the  act o f im proper navigation re lied 
on was p u tt in g  the cargo in to  a hold, the bo ttom  
o f w h ich  was so saturated w ith  a ta r ry  substance 
th a t the  whole cargo was ta in ted. B u t th is  act 
had no effect whatever on the safe sa iling  of the 
ship as a ship, w ith  regard to  the safety o f the 
goods. I t  was bad management of her as a 
receptacle o r warehouse fo r  the goods, b u t d id  not 
a t a ll affect her qua lities  as a ship, and th a t being 
so does no t appear to  me to  come w ith in  the 
te rm  “  im p rope r navigation .”  T h is  disposes of the 
case ; b u t I  th in k  I  ough t to  express m y  op in ion 
on the fu r th e r  contention raised by the  defendants. 
A ssum ing the case to  be one o f “  im proper navi-

fation,”  was i t  one o f “  im proper stowage ? ”  I  
ave fe lt  considerable doubt on th is  po in t, bu t, 

a fte r consideration, I  have come to  the  conclu
sion th a t the case was one o f “  im proper stowage.”  
i t  was urged th a t “  im proper stowage ”  meant 
Im proper collocation o f the pa rts  of the cargo. 
B u t I  do no t see w hy the te rm  is  to  be so 
lim ited . I t  seems to  me to  apply as w e ll to  the 
p lac ing of the whole cargo in  an unsuitable place 
as to  the u n s k ilfu l d isposition  of its  parts. 
Suppose, fo r  example, th a t the cargo had been 
ta in ted  by the dunnage, I  should ce rta in ly  have 
though t the  case to  be one of “  im proper stow
age,”  and I  see no reason w hy the d isposition  of 
the cargo in  a d ir ty  and unsuitab le  ho ld is no t 
equally “ im proper stowage.”  W hichever v iew , 
therefore, be adopted as to  the  m eaning o f the 
phrase “ im proper navigation,”  the defendants 
are, in  m y judgm ent, protected from  lia b ility .  I f  
the case was no t one o f “  im proper nav iga tion  ”  
they are free, because the  f irs t  ru le  w h ich  I  have 
cited does no t apply. I f  the case is one of 
“  im proper nav iga tion  ”  the y  are pro tected by the 
second ru le , w h ich  exempts them  fro m  l ia b il ity  in  
case of “  im proper stowage.”  M y  ju dg m en t is 
accord ing ly  fo r  the defendants w ith  costs.

J u d g m e n t f o r  the  de fendan ts . 
S olic ito rs  fo r  the p la in tiffs , R o w c liffes , I ia w le ,  

and Co., fo r  H i l l ,  D ic k in s o n , D ic k in s o n , and H i l l ,  
Liverpool.

S o lic ito rs fo r  the  defendants, W . A . C ru m p  and 
S on.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
W ednesday, M a y  1,1889.

(Before B utt , J., assisted by  T r in ity  M asters.)
T he A guabillana . (a.)

C o llis io n — F o g  —  A n ch o ra g e  g ro u n d  —  R u le s  a n d  
B y e -la w s  f o r  the  N a v ig a t io n  o f  the  R iv e r  Tham es  
1872, a r ts . 10 a n d  12.

A lth o u g h  a  vessel m a y  he ju s t i f ie d  i n  a n c h o r in g  i n  
the f a i r w a y  o f  the  T h am e s th ro u g h  be ing  over
ta ke n  by a  dense fo g ,  such  a  p la ce  is  n o t a  p ro p e r

(a) Reported by J. P. A s f in a ll  and Botleb A bpinall, Ksqrs.,
Barristers-» t-Law.
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anchorage  g ro u n d  u n d e r a rts . 10 a n d  12 o f  the 
Tham es R u le s  a n d  B y e -la w s  1872, a n d  the  d u ty  
lie s  on  those i n  charge o f  h e r to  m ove he r 
as soon as the y  re a so n a b ly  can , a n d  i f  a  c o l l i 
s io n  occurs w h i ls t  she is  so anchored , the qu es tion  
w i l l  be, w he the r between the t im e  o f  h e r a n c h o rin g  
a n d  the c o ll is io n  the w e a th e r w as  such th a t she 
cou ld  re a sona b ly  have been rem oved.

A  s tea m sh ip  bo und  u p  the T h am e s o n  a  f lo o d  tid e  
o u g h t n o t to  leave a  w h a r f  a n d  get u n d e r  w a y  i n  a  
dense fo g , a n d , semble, i f  a  vessel is  o ve rtake n  by a  
dense fo g  i n  such c ircum stance s , the  p r o p e r  m ode  
f o r  he r to  go u p  is  d re d g in g  u p  s te m  f i r s t  w i th  
he r a n c h o r d o w n , so th a t she ca n  be b ro u g h t u p  a t  
a n y  m om ent.

T his was a collis ion action i n  re m  in s titu te d  by 
the owners of the  steamship A lfo r d  against the 
owners of the  steamship A g u a d i l la n a .  The defen
dants counter-claimed.

The collis ion occurred in  G reenwich Reach of 
the r iv e r  Thames, on the 7th Jan. 1889.

The facts alleged b y  the p la in tiffs  were as 
fo llows : S ho rtly  before 4.46 a.m. on the 7th Jan. 
the A lfo rd ,  a steamship o f 638 tons reg ister, laden 
w ith  a general cargo, was in  Greenwich Reach, 
bound up the r ive r. She had ju s t p rev ious ly  le ft  
the ca ttle  w h a rf a t D eptford . The weather, w h ich  
had been foggy when she le ft the  cattle  w harf, 
had ju s t set in  a dense fog, and the tide  was the 
las t quarte r flood, o f the  force of about tw o knots. 
She was proceeding up about m id-stream , w ith  
an angle to  the n o rth  shore, and m aking about a 
k n o t th rou gh  the water, w ith  her engines w o rk 
in g  easy ahead. H e r regu la tion  lig h ts  were du ly  
exh ib ited and bu rn ing  b r ig h tly , her w h is tle  was 
be ing du ly  sounded, and a good look-out was 
being kep t on board o f her. I n  these c ircum 
stances those on board the A l fo r d  (which had 
p rev iously  stopped her engines on account of the 
fog, and then, in  o rder to  clear a steamer under 
way on the p o rt bow, had set them  easy ahead, and 
p u t her helm  aport) suddenly observed the w h ite  
l ig h t  and loom o f a vessel at anchor, w h ich  proved 
to  be the  A g u a d il la n a ,  d is tan t about h a lf to  one 
sh ip ’s length, and bearing about three po in ts on 
the p o rt bow, and a lthough  the engines o f the 
A l fo r d  were a t once p u t fu l l  speed astern, and her 
helm  hard-a-ported, she fou led the  chain cable of 
the  A g u a d i l la n a  w ith  her p o rt side, w h ich  b rough t 
her up, and then w ith  her p o rt side s truck  the 
stem o f the A g u a d il la n a ,  the reby susta in ing great 
damage.

The facts alleged b y  the defendants were as 
fo llo w s : A t  about 4.45 a.m. on the  7 th  Jan. the 
A g u a d i l la n a ,  a Spanish steamship of 848 tons 
reg ister, le ft  the S urrey Com m ercial Docks on a 
voyage to  Bremerhaven, laden w ith  a general 
cargo. The A g u a d i l la n a  proceeded down the 
r iv e r  fo r  about an hour, when the weather, w h ich 
had been hazy, became ve ry  th ic k  w ith  fog, and, 
as i t  was unsafe to  continue under way, the 
A g u a d i l la n a  was b rough t to  anchor off the 
V ic tu a ll in g  Y a rd , D eptford , about h a lf a ship’s 
leng th  fro m  the  D e p tfo rd  buoys, where she 
remained u n t il the co llis ion w ith  the A lfo rd .  
A bou t 4.30 p.m. the  A g u a d i l la n a  was ly in g  to  her 
anchor head down the r iv e r, the tid e  being 
th ree-quarter flood, ru n n in g  about tw o  kno ts an 
hour. There was s t i l l  a th ic k  fog, and no w ind. 
The A g u a d i l la n a  had her regu la tion  r id in g  l ig h t  
d u ly  hoisted on the  forestay, and a w h ite  l ig h t

also hung from  a ft, above the ta ffra il,  and both 
were b u rn in g  b r ig h tly . A  good look-out was 
being kep t on board of her, and her be ll was 
being d u ly  sounded. In  these circumstances 
those on board the A g u a d i l la n a  observed about 
one to  tw o ships’ leng ths off, and about tw o points 
on the starboard bow o f the A g u a d i l la n a ,  the loom  
o f a steamship, w h ich  was the A l fo r d  under way, 
and ang ling  towards the  stem of the A g u a d il la n a .  
The bell of the A g u a d i l la n a  was kep t lo u d ly  r in g 
in g , b u t the  A lfo r d ,  showing her red lig h t, came 
on across the  bows o f the  A g u a d i l la n a ,  and w ith  
her p o rt side s truck  the  stem of the A g u a d i l la n a ,  
do ing her considerable damage.

The p la in tiffs  ( in te r  a l ia )  charged the A g u a 
d i l la n a  w ith  anchoring and rem a in ing  anchored 
a t an im proper place, in  breach of arts. 10 and 12 
o f the Rules and Bye-laws o f the  r iv e r  Thames 
1872.

The defendants ( in te r  a l ia )  charged the A lfo r d  
w ith  im p rope rly  be ing under way, ha v in g  regard 
to  the th ic k  fog  w h ich  there was at, and had been 
before, the tim e  o f the  collision.

C. H a l l ,  Q.C. (w ith  h im  J . P . A s p in a l l)  fo r the 
p la in tiffs . ^

S ir W a lte r  P h i l l im o r e  (w ith  h im  S tubbs) fo r  the 
defendants.

B utt , J.— The A g u a d illa m a  had, in  consequence 
o f a ddnse fog, dropped her anchor somewhere 
near the  m idd le  o f the r ive r. I  ve ry  much doubt 
w hether she was as near m id -r iv e r as is alleged, 
ha v in g  regard  to  the evidence as to the  p ro x im ity  
o f one of the  buoys to  her. B u t I  do no t th in k  
i t  is ve ry  m ateria l, because I  th in k , and the E ld e r 
B re th re n  agree w ith  me, th a t i t  was ow ing to  the 
fog  th a t she dropped her anchor where she d id . 
She was not anchored in  a proper anchorage 
ground, and a du ty , therefore, la y  on those in  
charge of her to  move her as soon as they reason
ab ly could. Therefore, the  question is, Was the 
state of the weather d u r in g  th a t day such as 
w ou ld  have offered the p ilo t  o f the A g u a d i l la n a  a 
reasonable op p o rtu n ity  o f s h ift in g  his b e rth  P 
There is one m a tte r w h ich  has weighed consider
ab ly  w ith  m yself and the  E ld e r B re th ren, and i t  
is  t h is : the  mate and p ilo t  o f the  A g u a d il la n a ,  
the  captain being on shore, ac tua lly  consulted 
together w hether i t  was safe and p ruden t to  
move the ship, and came to  the conclusion th a t i t  
was not. N o  doubt there  is considerable con flic t 
and con trad ic tion  as to  the density o f the fog, 
and as to  its  va ry in g  nature d u rin g  the  day. 
B u t, on the whole, I  m ust say I  th in k  the  evidence 
establishes th a t there was a dense fog p re va ilin g  
w ith o u t in te rm iss ion th roughou t the day. There 
are some witnesses called on behalf o f the  A g u a 
d i l la n a  w ith  reference to  whom  I  w i l l  say th a t 
th e ir  acts, ra th e r than th e ir  opinions, weigh ve ry  
s tro n g ly  upon m y m ind. I  re fe r especially to  the 
witnesses S inc la ir and Jones. S inc la ir was the 
p ilo t o f a vessel a t anchor ve ry  near to  the place 
o f collision. H e was in  such a position opposite 
to  the  entrance to  the  dock th a t he desired to  
move, and says th a t i f  the weather had pe rm itted  
he would have moved. H e said he d id  no t con* 
sider i t  p rudent in  the then state o f the weather 
to  do so, and added th a t he never saw across the  
r iv e r, no r h a lf across, a ll day. I  do no t fo rge t in  
connection w ith  th is  th a t M r. H a ll has po in ted 
ou t th a t th is  m an was no t on board h is ship u n t i l  
tw o  in  the  afternoon. B u t then we have the
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evidence of Jones, who was chief boatman on 
board the l i t t le  steam launch M a ry ,  belonging to  
the Thames Conservancy Board. There was a 
board m eeting th a t day. The M a r y  s ta rted  from  
Greenwich, b u t had to  stop a t Limehouse about 
10 a.m., because the fog was so dense th a t her 
m aster was a fra id  to  take even th is  l i t t le  c ra ft 
fu r th e r up the r iv e r. H e accord ing ly  went on by 
tra in , and ins truc ted  Jones to  come on up the 
r iv e r  i f  the fog  w ould allow, and i f  no t by  a 
ce rta in  tim e  then to go back to  Greenwich. N  ow, 
as a m a tte r o f fact, th is  l i t t le  launch w aited t i l l  
1.30 p.m. in  the afternoon. D u r in g  a ll tha t tim e, 
in  the  judgm en t of the man in  command, he was 
no t ju s tifie d  in  ta k in g  her up the r iv e r. H e  then 
go t under way a t Limehouse P ie r, and d id  no t 
reach Greenwich t i l l  3.30 p.m. T ak in g  a l i t t le  
steam launch lik e  th is  down from  Limehouse 
P ie r to  Greenwich against the flood tide  is a 
d iffe ren t th in g  to  ta k in g  a vessel o f the size of 
the A g u a d i l la n a  up  fro m  the ca ttle  w h a rf at 
D ep tfo rd  to  the premises of the General Steam 
N av iga tion  Company w ith  the tide. On the 
whole, the conclusion to  w h ich  I  have come, and 
in  w h ich  the E ld e r B re th ren agree, is th a t 
a lthough we are no t disposed l ig h t ly  to  ju s t i fy  a 
m an who drops his anchor in  or near m id -rive r, 
and remains there when he could reasonably 
move his ship to  a proper berth , we th in k  the 
circumstances are such in  th is  case th a t those in  
charge of the A g u a d i l la n a  had no reasonable 
op p o rtu n ity  o f m oving her, and tha t, therefore, 
they are no t to  blame fo r  rem a in ing  where they 
did.

W ith  regard  to  the  A lfo rd ,  I  do no t believe 
i t  is accurate to  say, as her witnesses have said, 
th a t they saw the  lig h ts  on shore on the o ther 
side o f the r iv e r. I  do no t th in k  i t  necessarily 
fo llows th a t they are w ilfu l ly  s ta tin g  th a t w h ich  
they knew to  be untrue, because I  dare say there 
were lig h ts  on the  other side of the r iv e r  w h ich 
they  m ig h t have m istaken fo r shore ligh ts . The 
conclusion to  w h ich I  have come is, th a t in  the 
state of the weather w h ich  prevailed, the A l fo r d  
ought not to  have le ft the ca ttle  w h a rf and 
attem pted to  go up the r iv e r  as she d id . We 
th in k  th a t i t  was im prudent to  go up the  r iv e r  
at a ll. B u t the E ld e r B re th ren  advise me ve ry  
s trong ly , and i t  is en tire ly  in  accord w ith  m y 
view, th a t she ought to  have gone up stern firs t. 
Now, I  know  ve ry  w e ll th a t there are objections 
w ith  regard to  lig h ts  to  vessels d redg ing up the 
r iv e r  s tern f irs t. B u t vessels do, as a ru le , on a 
flood tide  dredge up stern foremost. I  know  an 
instance, namely, in  the Mersey, where there is a 
positive recommendation th a t vessels go ing up 
the M ersey on a flood tide  shall tu rn  and go up 
stern f irs t. Moreover, in  th is  case we have the 
fac t th a t the B enb ow , a vessel be longing to  the 
same company as the A lfo rd ,  d id  go up ea rly  on 
th a t afternoon from  the same w harf, and tha t 
she w ent up stern f irs t. The Bteamship R o y a l 
B a n e  perform ed the same manoeuvre. I ts  advan
tages are obvious. A  steame- dredg ing up w ith  
a flood tide , w ith  her anchor on the ground, can 
im m ed ia te ly  pay cable out and get a ho ld  o f the 
g round  in  case o f emergency. I t  seems to  me 
extrem ely probable th a t i f  the A l fo r d  had had 
her stern towards th is  vessel when she le t go her 
anchor, there would have been no collis ion at a ll. 
W e th in k , therefore, th a t the  A l fo r d  was to  blame 
in  acting  as she d id  a t the  tim e  in  question.

There are one o r tw o o ther facts which, to  m y 
m ind, d iscred it the  evidence o f the A lfo rd .  I  
have no doubt whatever b u t tha t the A g u a d i l la n a  
and some o ther vessels were a ll r in g in g  th e ir  
bells a t the  tim e  in  question as ha rd  as they 
could, and ye t no t a w itness from  the A lfo r d  has 
been w ill in g  to  adm it th a t they ever heard a 
bell. E ith e r they were w ilfu l ly  stopping th e ir  
ears, o r they were extrem ely negligent. On the 
whole, the conclusion to  w n ich  I  have come is 
th a t the A l fo r d  m ust be pronounced alone to  
blame.

S o lic ito r fo r  the  p la in tiffs , W il l ia m  B a th a m .
S olic ito rs fo r  the defendants, Stokes, S a un de rs , 

and Stokes.

T u esda y , M a y  7,1889.
(Before B utt, J., assisted by T r in ity  M asters.)

T h e  I m b r o . (a )
C o llis io n — S te rn  l ig h t— O v e rta k in g  s h ip — R e g u la 

t io n s  f o r  P re v e n t in g  C o llis io n s  a t  Sea, a r ts . 2, 6, 
a n d  11.

I t  is  a  breach o f  the R e g u la tio n s  f o r  P re v e n tin g  
C o llis io n s  a t Sea to c a r ry  a  f ix e d  s te rn  l ig h t  the  
ra y s  o f  w h ic h  show  w i t h in  the a re a  o f  the side  
lig h ts .

Sem ble , i t  is  a  breach o f  the  R e g u la t io n s  f o r  P re 
v e n tin g  C o llis io n s  a t  S ea to c a r ry  a n y  f ix e d  s te rn  
l ig h t ,  as the  R e g u la tio n s  o n ly  con tem p la te  a  s te rn  
l ig h t  be ing  sho w n w h e n  the re  is  a  vessel over
ta k in g .

Sem ble, a• vessel c a r r y in g  a  f ix e d  s te rn  lig h t ,  the 
ra y s  o f  w h ic h  show  w i t h in  the a re a  o f  the s ide 
lig h ts , m u s t be h e ld  to b lam e i f  a  c o ll is io n  occurs, 
un less she ca n  show th a t the c a r ry in g  o f  such a  
l ig h t  co u ld  n o t have c o n tr ib u te d  to  the  c o llis io n .

T h i s  was a co llis ion action i n  re m  by the owners 
o f the  ship P o se id o n  against the owners of the 
steamship Im b ro  and her fre ig h t. The defendants 
counter-claim ed.

The collis ion occurred about 7 p.m. on the  25th 
Feb. 1889, in  the E ng lish  Channel o ff Dungeness. 
The facts alleged by the p la in tiffs  were as fo llows : 
S ho rtly  before 7 p.m. on the 25th Feb., the 
P ose idon , an iro n  ship o f 1708 tons reg ister, 
w h ils t on a voyage fro m  C h ittagong to  Dundee, 
laden w ith  a cargo of ju te , was in  the S tra its  of 
Dover, about nine m iles fro m  Dungeness. She 
was becalmed, heading about N .N .W ., and w ith o u t 
steerage way. The weather was fine and clear, 
The regu la tion  side lig h ts  of the P o se ido n  were 
d u ly  exh ib ited and b u rn ing  b r ig h tly . A  w h ite  
l ig h t  was also hung over her stern, tw o feet above 
the level o f the deck, fo r  overtak ing vessels. The 
stern  of the P o se ido n  was e llip tic a l in  shape, and 
the lig h t was in  a globe lan te rn  lashed outside the 
ra il. The ra i l was an open ra il, and closed in  w ith  
canvas. In  these circumstances those on board 
the P ose ido n  observed the green and masthead 
lig h ts  of a steamer (which proved to be the Im b ro )  
bearing between tw o and three po ints abaft the 
beam on the p o rt side of the P ose idon. She was 
d is tan t about a m ile, and her h u ll was vis ib le  
about the same tim e. The lig h ts  o f the Im b ro  
g ra du a lly  drew nearer to  the P ose idon , and, when 
the Im b ro  was w ith in  about three ship’s lengths of 
the P ose idon , she suddenly showed her red lig h t
(a) Reported by J. P. A s pin all  and Bu t l e k A s p in a ll , Esqrs.,

Barristers-at-Law.
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and shut in  her green lig h t, thereby rendering  a 
collis ion inevitable. Those on board the Poseidon, 
then lo ud ly  hailed the Im b ro  to  stop and reverse 
her engines, and waved the b r ig h t l ig h t  w h ich had 
been shown from  the stern ; b u t the Im b ro  came on 
a t great speed, and w ith  her stem and p o rt bow 
s tru ck  the p o rt quarte r of the  P ose ido n .

The facts alleged by  the defendants were as 
follows : S ho rtly  before 7 p.m. on the 25th f  eb., 
the Im b ro ,  a screw steamship o f 780 tons reg ister, 
w h ile  on a voyage fro m  B ilbao to  Newcastle, laden 
w ith  a cargo of iro n  ore, was in  the E ng lish  Channel 
o ff Dungeness. The Im b ro  was heading about 
E . by  N . |  N ., m ak ing  e igh t knots an hour. T ier 
regu la tion  lig h ts  were d u ly  exh ib ited and b u rn in g  
b r ig h tly , and a good look-out was being kept on 
board of her. U nder these circumstances a w h ite  
lig h t, w h ich proved to be on the Im b ro ,  was seen 
h a lf a po in t on the  starboard bow and d is tan t 
three and a h a lf to  fo u r miles. T h is  l ig h t  was 
taken to  be the masthead lig h t of a steamship, 
and was watched in  the expectation th a t the 
steamship would show one o r bo th  of her side 
ligh ts , and the Im b ro  was kep t on her course. 
Some tim e a fte r a red  side l ig h t  was seen nearly 
r ig h t  ahead, bu t a l i t t le  on the p o rt bow w itha l, 
and was taken to  be the l ig h t  of a sa iling  vessel. 
B o th  lig h ts  were care fu lly  watched, and the Im b ro  
was kep t on her course, as i t  was believed th a t 
the red lig h t  could be easily cleared when the 
supposed steamship showing the w h ite  l ig h t  had 
been made out and acted fo r ;  b u t suddenly the 
w h ite  and red lig h ts  before mentioned were made 
ou t to  be on the same ship, viz., the P ose idon, and, 
a lthough the helm  o f the Im b ro  was at once p u t 
hard-a-port and her engines reversed fu l l  speed, 
the Im b ro  w ith  her stem and p o rt bow s truck  the 
po rt quarte r o f the  P ose idon.

The defendants (in te r  a l ia )  charged the p la in 
t if fs  w ith  breach of arts. 2, 6, and 11 of the Regu
la tions fo r  P reventing  Collisions a t Sea in  c a rry 
in g  a s tern lig h t  so as to be vis ib le  continuously 
and w ith in  the area of the red lig h t, and so as to 
m islead those on board the Im b ro .

M v b u rg h , Q.C. and B u c k n i l l ,  Q .C .fo r the p la in 
t if fs  __The Im b ro  is alone to  blame. The P ose ido n
was -justified in  ca rry in g  a fixed stern lig h t, and 
d id  no t by so do ing act in  contraven tion  of the 
Regulations fo r P reventing  Collisions a t Sea. 
Inasm uch as the ra i l was covered w ith  canvas 
the l ig h t  could no t in te rsect the  side ligh ts , and 
could no t therefore m islead those on the P ose idon. 
A r t .  11 does no t say th a t the l ig h t  shall be 
screened; i t  m ere ly says th a t the lig h t sha ll be 
shown from  the stern. I f  so, the p la in tiffs  
com plied w ith  the le tte r  o f the artic le . I t  is  also 
subm itted tha t, fo r  the purposes of the Regu
lations, “  show ”  and “  ca rry  ”  are synonymous terms.
F o r instance, in  a rt. 10 (d .) the word used is 
w h ich from  the context c learly  means “  ca rry .’ The 
rem arks of S ir  James Hannen in  T h e  P a h n u ru s  
(6 Asp. M ar. Law  Cas. 271; 58 L . T. Rep. N . S. 
533 • 13 P. D iv . 14) are not applicable to  the  facts 
o f th is  case, and are also o b ite r. A s  long as the 
Im b ro  was an ove rtak ing  vessel she was en titled  
to  the assistance o f a s tern lig h t, and i t  is im 
m ateria l how i t  was shown to  her.

S ir  W a lte r  P h i l l im o r e  (w ith  h im  J . P . A s p in a ll) ,  
fo r  the  defendants, co n tra .— I t  is subm itted  th a t 
in  fac t the  rays of the  stern l ig h t  intersected the 
rays o f the s id e ligh ts , and therefore the p la in tiffs

V o i. V I., N . S.

are g u ilty  of a breach o f the Regulations fo r  
P reven ting  Collisions a t Sea. A s soon as ever 
the Imbro came w ith in  the  range of the red lig h t 
of the Poseidon, she ceased to  be an ove rtak ing 
ship ”  w ith in  the  m eaning of a rt. 11. 1 ne lig n t
contemplated by the Regulations is a flash lig h t  
and not a fixed lig h t, w h ich is always liab le  to  be 
m istaken fo r  som ething o ther tha n  a s te rn  lig h t. 
The language of S ir  James Hannen m  Ihe 
Paliwwrus (ubi sup.) is  exactly in  p o in t :

The Main, 6 Asp. Mar. Law Cas. 37 ; 55 L . T. Rep.

The Frcmcbnia^35 L. T. Rep. N. S. 721; 3 Asp. Mar.

TUUunelm P* R  Div?1164;’ 5 Asp. Mar. Law Cas. 
301; 51 L. T. Rep. N. S. 214.

I f  the Poseidon was heading N .N .W ., and the 
Imbro E . by N . £ N ., showing her green l ig h t  to 
the  Poseidon, she m ust have been w ith in  the  area 
of the Poseidon’s red lig h t, and less than  tw o points 
abaft her beam. Hence those on her saw both 
the  red and stern lig h ts  a t the same tim e, and 
therefore tw o lig h ts  were v is ib le  w ith in  the same
area.

M y b u rg h , Q.C., in  rep ly , cited 
The Seaton, 5 Asp. Mar. Law Cas. 191; 49 L. T. Rep.

N. S. 747; 9 P. Div. 1. G u r_ a d v _ v u l t .

M a y  7 , - B utt, J . - A t  7 p.m. in  the evening of 
the 25th Eeb., a co llis ion occurred between the 
ship Poseicfon and the steamer Im&ro. The P ose ido n  
was bound on a voyage fro m  C hittagong to  
Dundee, laden w ith  a cargo of ju te , and_ was ly in g  
becalmed o ff Dungeness. She was heading to the 
no rthw a rd  and westward w ith o u t steerage way. 
The Im b ro  was on a voyage from  B ilbao to -New
castle, laden w ith  iro n  ore. She was steering 
E. bv  N . |  N ., and was m aking e igh t knots an hour. 
U nder the Regulations fo r  P reventing  Collisions 
at Sea, i t  was the d u ty  o f the officer in  charge of 
the Im b ro  to  keep out o f the way of the P oseidon. 
I n  fact, she ran in to  the P ose ido n  at considerable 
speed, the stem and p o rt bow o f the steamer 
s tr ik in g  the p o rt quarter of the P ose idon. ln e  
officer in  charge o f the Im b ro  endeavoured to 
excuse h im self by saying th a t he was m isled by 
the P ose ido n  exh ib itin g  an im proper lig h t, and, 
th a t th is  was the rea l cause of the collision. 
A f te r  s ta ting  the course and speed of the steamer, 
an d tha t her regu la tion  lig h ts  were d u ly  exhibited, 
the defence in  paragraph 3 alleges as fo llow s : In  
these circumstances those on board the Im b ro  
observed a w h ite  l ig h t, w h ich  afterw ards proved 
to be on the P ose idon, d is tan t three and a ha lt to 
four* m iles, and bearing about ha lf a po in t on the 
starboard bow. T h is  l ig h t  was taken to  be the 
masthead l ig h t  of a steamship, and was watched 
in  the  expectation th a t she would show one 
or both o f her side ligh ts , and the Im b ro  was 
kep t on her course. Some tim e  afterw ards 
a red l ig h t  was seen nearly  r ig h t  ahead, b u t a 
l i t t le  on the  p o rt bow w ith a l, and was taken 
to be the l ig h t  of a sa iling  vessel, the w h ite  
l ig h t  be ing s t i l l  about the  same bearing on 
the s tarboard bow. B o th  lig h ts  were care fu lly  
watched, and the Im b ro  was kep t on he r course, 
as i t  was believed th a t the red l ig h t  could be 
easily cleared when the supposed steamship show
in g  the w h ite  lig h t  had been made ou t and acted 
f o r ; b u t suddenly the w h ite  and red lig h ts  before 
m entioned were (by the cabin lig h ts  o 

I P ose idon) made ou t to  be on the same ship, and,
3 E
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a lthough the helm  o f the  Im b ro  was a t once p u t 
hard-a -port and her engines reversed f u l l  speed, 
the Im b ro  w ith  her stem and p o r t bow s truck  the 

o r t qua rte r of the P ose idon , thereby susta in ing 
amage.”  Par. 5. “  Those on board the P ose idon  

im p rope rly  ca rried  a stern l ig h t  so as to  be v is ib le  
continuously and w ith in  the area o f her red lig h t, 
and so as to  m islead those on board the Im b ro .”  
I t  is impossible to  accept the evidence adduced in  
support o f these a llegations as e n tire ly  accurate 
and tru s tw o rth y . I t  is  not, however, necessary 
now to  deal w ith  i t  in  detail, because I  am of 
op in ion tha t, on h is own showing, the officer in  
charge o f the  Im b ro  was to  blame. H e  was 
approaching tw o lig h ts — the one w h it» , the other 
red—both ne a rly  ahead o f h im , w h ich  he says he 
m istook fo r  the lig h ts  o f tw o d iffe ren t vessels, the 
one a steamship, the o ther a sa iling  vessel. Con
tra ry  to  h is  expectation, the  vessel w h ich  he says 
he m istook fo r  a steamer fa iled  to  open e ithe r one 
or o ther o f her coloured lig h ts — a circumstance 
in  its e lf em barrassing and Buggestive o f d iff ic u lty  
and danger, inasm uch as i t  prevented h is ju d g in g  
the d irec tio n  she was steering. Y e t he kep t on 
at fu l l  speed u n t il he go t so close to  the P ose idon  
th a t i t  was im possible to  avo id co llis ion w ith  her, 
ly in g  as she was p ra c tica lly  helpless and m otion
less on the water. The E ld e r B re th ren  agree w ith  
me in  regard ing  th is  as reckless and negligent 
navigation and a breach o f a rt. 18 of the Regula
tions. The Im b ro  m ust therefore be held to  
blame.

Then comes the question, was the P ose ido n  also 
to blame P Besides the regu la tion  side lig h ts  
she was c a rry in g  over her s tern a w h ite  l ig h t  in  
a globe la n te rn  lashed to  the  ra il. W e were asked 
to  believe th a t th is  l ig h t  was so fixed th a t i t  could 
no t be seen fo rw a rd  o f a line  d raw n a t the stern 
o f the ship a t r ig h t  angles to  the keel. The ship 
has an e llip tic a l stern, and we have no doubt 
th a t the lig h t  in  question would, and d id  in  fact 
show considerably fo rw a rd  of such lin e ; th a t its  
rays in tersected the rays o f the coloured lig h ts  at 
no great distance fro m  tho ship, and th a t bo th 
the red lig h t  and the s tem  l ig h t  of the  P ose ido n  
were a t one and the same tim e  open, and were 
actua lly  seen by  thoso on board the Im b ro . Is  i t  
a breach of the Regulations to  ca rry  a l ig h t  so 
fixed ? Tho fo llo w in g  artic les o f the  Regulations 
fo r  P reventing  Collisions a t Sea are m aterial. 
A r t .  2 : “  The lig h ts  mentioned in  the fo llow ing  
artic les and no others shall be carried  in  a ll 
weathers from  sunset to  sunrise.”  A r t .  11: ‘ ‘ A  
ship wh ich is being overtaken by another shall 
show from  her stern to  such las t m entioned ship 
a w h ite  l ig h t  o r a fla re -up -ligh t.”  I t  is  an in fr in g e 
m ent o f a rt. 2 to  ca rry  a stern lig h t  fixed as a 
perm anent l ig h t, because when there  is no vessel 
overtak ing i t  i t  would be a lig h t  other than  those 
prescribed. I  am disposed to  th in k  th a t a rt. 11 
contemplates on ly  the ho ld ing  up o r flash ing of a 
l ig h t  to  an ove rtak ing ship. The words certa in ly  
do not authorise the  ca rry in g  o f such a lig h t  on 
board a ship when there is no vessel ove rtak ing 
her in  sight. I  ho ld i t  to  be con tra ry  to  the s p ir it  
as w e ll as to  the words o f the artic les fo r a vessel 
to  exh ib it such a fixed l ig h t  to  a vessel w h ich is 
no t ove rtak ing  her w ith in  the m eaning o f the 
ru le ; though i t  may be inevitab le  th a t a l ig h t, e.g., 
a flare, shown to  an ove rtak ing  vessel sha ll be 
seen by another vessel no t ove rtak ing her. I t  
becomes then m ateria l to  determ ine w hat is an

ove rtak ing  vessel w ith in  the m eaning o f a rt. 11. 
In  m y  opin ion a vessel approaching another from  
a ft and being more than two points abaft the beam 
o f the forem ost ship—a position from  w h ich tho 
coloured side lig h ts  of the foremost vessel would 
no t be v is ib le— is an ove rtak ing vessel w ith in  the 
m eaning o f a rt. 11, and a vessel is no t an overtak
in g  vessel w ith in  the meaning of the a rtic le  unless 
she is more than tw o po in ts abaft the beam of the 
other vessel. I n  one sense no doubt a vessel may 
bo ove rtak ing  another when she is less than  two 
po in ts abaft the beam o f the other. I  ho ld  never
theless th a t she is no t then an ove rtak ing  vessel 
w ith in  the  m eaning of the  w ord  as used in  art. 11, 
the whole object o f the a rtic le  being, in  m y ju d g 
ment, to  provide fo r  a w arn ing l ig h t  be ing shown 
to  a vessel approaching another from  a ft  and in  
such a position from  w h ich the coloured lig h ts  of 
the forem ost vessel w ould no t be visible. Th is 
appears to  me an in te rp re ta tion  w h ich makes the 
several artic les w o rk  in  harmony, and w hich 
obviates the d iff ic u lty  to  w h ich I  re ferred in  the 
case o f T h e  S ea to n  (u b i sup .). I  m ention th a t case 
fo r the purpose o f saying here th a t I  consider any 
expression w h ich  I  may have used d u rin g  the 
argum ents o f counsel,and w h ich  may con flic t w ith  
m y present decision, erroneous. A p p ly in g  arts. 
2 and 11 as I  have in te rp re ted  them  to the facts 
of th is  case, i t  is clear th a t those in  charge o f the 
P ose ido n  were g u ilty  of a breach of the Regula
tions in  c a rry in g  the stern lig h t  as they did. 
W hether th a t breach o f the Regulations was one 
w h ich  w ou ld  have m isled an officer exercising 
o rd ina ry  care and in te lligence, o r whether i t  d id  
in  fact m islead the officer in  charge of the Im b ro ,  
I  am no t concerned to  inqu ire . The 17th section 
o f 36 &  37 V ie t. c. 87 provides as fo llows : “  I f  in  
any case o f co llis ion i t  is  proved to  the cou rt before 
w h ich the case is tr ie d  th a t any regu la tion  fo r 
p reven ting  collisions contained in  o r made under 
the M erchant Shipp ing A cts  1854 to 1873 has 
been in fringed , the snip by which such regu la tion  
has been in fr in g e d  sha ll be deemed to  be in  fau lt, 
unless i t  is  shown to  the satisfaction o f the cou rt 
tha t the  circumstances o f the  case made departure 
from  the regu la tion  necessary.”  I t  has been 
proved tha t one o f the  regulations re ferred to  in  
th a t section has been in fr in g e d ; i t  is no t shown 
th a t the circumstances o f the case made a depar
tu re  from  the regu la tion  necessary; and i t  is, in  m y 
judgm ent,im possib le  to  say th a t the in fringem en t 
o f the regu la tion  in  question may not have caused 
o r con tribu ted to  the collision. I  th in k  th a t the 
in te rp re ta tion  o f the regulations which I  have 
expressed is covered by decisions o f the C ourt of 
Appeal in  the cases o f The F ra n c o n ia  (u b i sup .) 
and T h e  M a in  (u b i sup .), and of tho President of 
th is  d iv is ion  in  the case of T h e  P a l in u r u s  (u b i 
sup .). I f  th is  decision goes to  any extent beyond 
the a u th o rity  o f those cases the respons ib ility  is 
mine. I  pronounce both vessels to  blame.

Solic ito rs fo r the p la in tiffs , H o lla m s , Sons, 
C o w a rd , and H aw lcs ley .

Solic ito rs fo r  the defendants, D o w n in g , H o lm a n ,  
and Co.
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A dm.] T h e  L e e — T h e  St e t t in . T A d m .

W ednesday, M a y  15,1889.
(Before B utt, J., assisted by T r in ity  M asters.) 

T he  L ee . (a)
S a lva g e — C o n so lida te d  ac tio n s— T e n d e r— Costs.

w ere con so lida te d , leave be ing  g ive n  to the v a r io u s  
p la in t i f f s  to a p p e a r se p a ra te ly  a t  the h e a rin g  as 
th e ir  in te res ts  were c o n flic t in g , a n d  the de fen
d a n ts  w i th  th e ir  defence tendered  a n d  p a id  in to  
c o u rt a  su m  o f  m oney as be ing  su ff ic ie n t to s a tis fy  
a l l  c la im s , b u t d id  n o t a p p o r t io n  i i  to  the  
separa te  p la in t i f f s ,  the C o u r t h a v in g  u p h e ld  the  
te n d e r o rdered a l l  p a r t ie s  to p a y  th e ir  o w n  costs 
in c u r re d  subsequently  to  the te n d e r, the de fen -  
d a n ts  p a y in g  the costs p re v io u s  to  the  tender.

T hese were three consolidated salvage actions 
against the owners o f the  steamship Lee, her 
cargo and fre ig h t.

The p la in tiffs  delivered separate statements ot 
claims, and the actions were subsequently consoli-

The defendants pa id in to  cou rt the sum o f 17501. 
and in  paragraph 14 of th e ir  defence alleged as 
follows : “  The defendants have paid in to  court 
the sum o f 17501., and say the same is  sufficient 
to  satis fy  a ll claims w h ich  m ay be made in  respect 
of the said services.”

K e n n e d y , Q.C., A s p in a l l  T o b in , J .  P . A s p in a l l ,  
and P ic k fo rd  fo r  various p la in tiffs

S ir W a lte r  P h i l l im o re  and Joseph W a lto n  fo r  
the defendants.

B utt, J. upheld the  tender, and, in  dealing w ith  
the costs, said as fo llo w s :—Now, then, w ith  
regard to  the question of costs. I  am no t dis
posed to  make the salvors pay costs in  th is  case. 
A lth o u g h  1 th in k  the sum o f 17501. was suffi
c ien t fo r the services, ye t i t  is extrem ely d iff ic u lt 
i f  no t impossible fo r  each one of the separate 
salvors to  determ ine whether th is  tender should 
be accepted o r not. Supposing one o f the salvors 
was inc lined to  th in k  th a t the award was enough 
fo r the whole of the services, how could he accept 
i t  w ith o u t the consent o f a ll the others ? How  
could he know  w hat p o rtio n  o f i t  was a ttr ibu tab le  
to  him P I  do no t th in k  under these c ircum 
stances i t  w ou ld  be reasonable to  make them pay 
the costs. I  therefore d irec t th a t each p a rty  shall 
pay his own costs.

Solic ito rs fo r  the  p la in tiffs , H i l l ,  D ic k in s o n ,  
D ic k in s o n , and H i l l ,  J o h n  W o o d b u m , E .  0 .  
R oberts . _  .

S o lic ito rs  fo r  the defendants, B ateson, B r ig h t ,  
and W a rr .

T uesday , J u n e  18,1889.
(Before B utt, J.)
T he Stettin , (a )

C a rr ia g e  o f  goods— B i l l  o f  la d in g — D e liv e ry  to the  
consignee— G e rm a n  la w .

W here  by a  b i l l  o f  la d in g  goods a re  to  be de live red  
to  a  na m ed  consignee o r  h is  assigns, a n d  i t  is  n o t 
assigned, the m a s te r is  n o t ju s t if ie d ^  e ith e r by  
E n g lis h  o r  G e rm a n  la w  i n  d e liv e r in g  to  the  
consignee w ith o u t  h is  p ro d u c in g  the  b i l l  o f  la d in g ,  
a n d  i f  he does so, a n d  the  consignee has no  r ig h t

Tai R enorta i by J. P. A spinall and Butlkb  A s pin all , Esqrs.,
'  '  v  Barristers-at-Law.

to  the possession o f  the  goods, the s h ip o w n e r is  
l ia b le  to  the s h ip p e r f o r  dam ages f o r  w ro n g fu l  
d e liv e ry .

T his was an action i n  re m  b y  S ir  Charles P rice 
and Co. against the owners of the  German steam
ship S te tt in ,  to  recover damages fo r  w ro n g fu lly  
de live ring  a cargo o f seed o il shipped by the 
p la in tiffs  on the said steamship.

The action was in s titu te d  in  the C ity  o f London 
C ourt, and trans fe rred  to  the  H ig h  C ourt.

The p la in tiffs  were o il refiners carrymg_ on 
business in  the c ity  o f London, and on the  19th 
June 1888 they agreed w ith  the defendants th a t 
the defendants should ca rry  fo r  them  in  the 
S te tt in ,  on the term s contained in  a b i l l  of lad ing, 
fifty-seven barre ls of seed o il be longing to  the 
p la in tiffs , fro m  London to  S te ttin .

The m ateria l pa rts  of the said b i l l  o f lad ing  
were as fo llo w s :

Shipped in good order and condition by Sir Charles 
Price and Co. on board the steamship or vessel caned 
the Stettin . . . now lying in this port bound tor
Stettin . . fifty-seven barrels of seed oil . . .
to be delivered subject to the exceptions and conditions 
hereinafter mentioned, in the like good order and 
condition, from the ship’s deck where the ship s respon- 
s ib ility shall cease, at the port of Stettin unto _ . 
Mendelsohn or to his or their assigns, he or they paying 
freight for the said goods in London _ . . . t h e  goods
to be taken from the ship by the consipees as soon after 
arrival as the vessel is ready to discharge, or the same 
may be transhipped into lighters and (or) landed on the 
quays and (or) warehoused all at the expense and risk of 
A e  owners of such goods. . . .  In  witness w h e r^ f 
the master or agent of the said vessel hath affirmed to 
two bills of lading, exclusive of the master s copy, all of 
this tenor and date, one of which bills.bemg accomplished 
the others to stand void.

The p la in tiffs  accord ing ly  shipped the said 
goods and paid the  defendants the  fre ig h t in  
respect o f th e ir  carriage.

On the ship’s a rr iv a l at S te ttin , the  master 
having a copy o f the  b i l l  o f la d in g  and being 
personally acquainted w ith  Mendelsohn, the 
person named in  the  b i l l  o f lad ing, delivered the 
goods to h im , w ith o u t re q u ir in g  h im  to  produce 
the b i l l  of lading.

Mendelsohn was the agent of a person to  whom 
the p la in tiffs  had contracted to  sell the goods, 
b u t the vendee hav ing  fa iled  to  com ply w ith  the 
term s o f the  contract o f sale as to  payment, the 
b i l l  o f lad ing  was retained by the  p la in tiffs  agent 
a t the  p o r t of discharge. .

Mendelsohn on receipt o f the  goods delivered 
them  to  the  vendee, and they and th e ir  value 
were thereby los t to  the p la in tiffs .

The p la in tiffs  called German advocates to  prove 
th a t by German law the m aster could no t 
de live r to  the  consignee named in  the b i l l  ot 
la d in g  w ith o u t the  production  o f the  b i l l  ot 
lad ing. The defendants called German advocates 
to  prove the  con tra ry. The resu lt o f such evidence 
is stated in  the judgm ent o f B u tt,  J.

Cohen, Q.C. (w ith  h im  P ik e ) , fo r  the  p la in tiffs , 
was not called upon.

Joseph W a lto n  (w ith  h im  B a rn e s , Q.C.) fo r  the  
defendants.— N e ithe r according to  German nor 
E ng lish  law  was i t  necessary th a t the  b i l l  ot 
la d in g  should be produced before these goods 
were de livered to  the consignee. The contract 
between the parties, as evidenced by  the  b i l l  o t 
lading, was th a t the  shipowner should de live r to  
th e  named consignee, on h is o r the  shippers 
order. There was no order, and therefore the
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shipowners fu lf il le d  the contract in  de live ring  to  
the consignee. There is  no a u th o r ity  fo r  the 
p la in t if fs ’ contention.

Butt, J .— I  have no doubt b u t th a t Mendelsohn 
was re a lly  the agent of the person w ith  whom the  
p la in tiffs  had contracted in  th is  case. I  th in k  
the evidence c learly  establishes tha t. W ith  regard 
to  the o ther question, w h ich is the m ain one in  the 
case, i t  is contended th a t by German law the 
shipowner is en titled  to  de liver to  the  consignee 
named in  the b i l l  o f lad ing  w ith o u t p roduction  of 
e ither p a rt o f the  b i l l  o f lad ing. N ow  we have 
had the evidence o f sk illed  advocates on one side 
and the other, and th e ir  evidence is en titled  to  
consideration. B u t they  d iffe r and d iffe r ve ry  
w idely, and in  th a t divergence o f op in ion I  have 
come to  the conclusion th a t the German law  upon 
th is  subject does not d iffe r in  any essential respect 
from  the E ng lish  law. A l l  I  have to  do therefore 
in  the present case is to  app ly the E ng lish  law 
upon the subject. I  have no doubt whatever tha t, 
according to  E ng lish  law, a shipowner is not 
en titled  to de live r goods to  a person lik e  M endel
sohn w ith o u t e ithe r one pa rt or the other o f the 
b il l o f lad ing  being produced. I  shall therefore 
g ive judgm ent fo r  the p la in tiffs  and re fe r the 
question of damages to  the reg is tra r i f  necessary.

S o lic ito rs fo r  the p la in tiffs , J . A .  and I I .  E .  
F a rn f ie ld .

Solic ito rs fo r  the  defendants, Thos. C ooper and 
Co.

JUDICIAL COMMITTEE OP THE
PR IVY COUNCIL.

S a tu rd a y , Dec. 1, 1888.
(P resen t: The R ig h t Hons. Lords W atson, L o rd  

F itzgerald, L o rd  H obhotjse, L o rd  M ac- 
naghten, and M r. Stephen W oulpe Flanagan.)

The City oe Peking.
The Steamship City oe Peking v . The Com- 

PAGNIE DES MESSAGERIES MaRITIMES (OWNERS 
OP THE S.S. SAGHALIEN) AND THE OWNERS OP
Cargo on Board, (a)

C o llis io n — E v id e n ce  o f  negligence.
The f a c t  o f  a  vessel u n d e r  s team  c o l l id in g  w i th  a  

s h ip  a t  he r m o o rin g s  i n  d a y lig h t  is  p r im a  fa c ie  
evidence o f  f a u l t ;  a n d  h e r ow ners ca n n o t escape 
l i a b i l i t y  except by p ro v in g  th a t a  com petent 
officer c o u ld  n o t have ave rted  the c o ll is io n  by  
the exercise o f  o r d in a r y  care a n d  s k i l l .

W here  a  s team sh ip  u n d e r w a y  c o llid e d  w i th  a  
vessel a t  he r m o o rin g s  i n  d a y lig h t  i n  consequence 
o f  a n  e xce p tio n a l c u rre n t, k n o w n  to  be a  poss ib le  
th o u g h  im p ro b a b le  occurrence, a n d  i t  w as p ro ve d  
th a t  the re  w as  d e la y  i n  d ro p p in g  he r a n ch o r, 
a n d  th a t  the o th e r a n ch o r w a s  n o t i n  read iness, 
she w as  fo u n d  to  have neglected o r d in a r y  p r e 
c a u tio n s , a n d  h e r ow ne rs  w ere h e ld  l ia b le ,

This was an appeal from  the judgm en t o f the 
judge o f the V ic e -A d m ira lty  C ourt o f H ong K ong 
bythe defendants, the owners o f the  s.s. C ity  o f  
P e k in g , in  a co llis ion action i n  rem .

The co llis ion took place in  the harbour of 
H ong Kong, on the 29th Nov. 1886, between the 
p la in t if fs  steamship the S a g h a lie n  and the 
defendants’ steamship the C ity  o f  P e k in g .

(a) Beported by J. p. A s pin all  and Butler  A sp in a ll , Esqrs.,
Bacristers-afr-Law.

The C ity  o f  P e k in g  was found solely to  blame 
fo r the collision.

A t  the tim e  o f the collis ion tbe  S a g h a lie n  was 
ly in g  moored to  a buoy in  H ong K ong harbour, 
and was ru n  in to  by the C ity  o f  P e k in g  as she 
was entering  the harbour, solely ow ing (as was 
alleged by the  defendants) to  a sudden and 
unexpected cu rre n t d r iv in g  her to  po rt, w h ich  
made i t  impossible fo r  those in  charge o f her to  
avoid the  collis ion.

The m a te ria l facts o f the  case appear in  the 
judgm ent.

N o v . 8,1888.— S ir W a lte r  P h i l l im o re  and Joseph  
W a lto n  fo r  the  appellants, the owners o f the  C ity  
o f  P e k in g .

B a rn e s , Q.C. and D r. Ha-ikes fo r  the respon
dents, the  owners o f the  S a g h a lie n .

Dec. 1.— Judgm ent was de livered by
L o rd  W atson.— This is an appeal b rough t by 

the owners of the C ity  o f  P e k in g  against a ju dg 
ment of the V ic e -A d m ira lty  C ourt o f H ong Kong, 
condem ning th e ir  ship and h a il in  the am ount of 
damage occasioned to  the steamship S a g h a lie n , 
belonging to the Compagnie des Messageries 
M aritim es, and her cargo, by the collis ion o f the 
tw o vessels, which occurred w ith in  the harbour 
o f H ong K o n g  sho rtly  a fte r 2 p.m. on the  29th 
Nov. 1886. The no rthern  fa irw ay  of the harbour, 
w h ich  is about tw o -fifths  o f a m ile  in  breadth, 
runs westward from  the.south-western ex trem ity  
of a prom ontory, ju t t in g  in to  the harbour from  
the no rth , w h ich  is known as Kow loon P o in t. 
A t  the tim e o f the collis ion the S a g h a lie n  was 
ly in g  opposite to Kow loon Point, her head being 
moored to  a buoy on the southern side o f the 
fa irw ay, w h ich  le ft her free to  sw ing w ith  w ind  
o r tide . The C ity  o f  P e k in g , w h ich  is a screw 
steamer of 6042 tons burthen, and 425 feet 
m  length, entered the harbour fro m  the east, 
against a h a lf ebb tide, on her way to  her own 
m oorings, w h ich  are s itua ted on the n o rth  edge 
o f the fa irw ay  nearly  a m ile  to  the west o f K ow 
loon Point. I t  is not m a tte r o f dispute tha t, 
a fte r she came w ith in  the lim its  o f the harbour, 
the C ity  o f  P e k in g  was steered s tra ig h t fo r the 
Meeanee buoy, w h ich  la y  between her and the 
S a g h a lie n , u n t i l  she readied a po in t about three- 
f ifth s  of a m ile  to  the east of the la tte r  vessel; 
and th a t appears to  be the usual and proper 
course. The account which is given, by her own 
witnesses, of the subsequent navigation o f the 
C ity  o f  P e k in g , fro m  the po in t in  question t i l l  the 
co llis ion  took place, is as follows. In  o rd in a ry  
circumstances, her helm  at that, po in t would 
have been ported, so as to  b rin g  her towards the 
centre of the fa irw ay, and she would in  th a t 
case, i f  she had continued to  obey her helm, 
have passed the S a g h a lie n  at a considerable d is
tance.  ̂ B u t th a t course was obstructed by  two 
la rge ju nks  wh ich were heading towards K ow 
loon P o in t. These ju nks  were in  re a lity  anchored, 
bu t they were supposed to be under way, ow ing 
to  the fact th a t th e ir  sails were set, and were 
fille d  by a l ig h t easterly w ind, and th a t th e ir  
hawsers were on th e ir  p o rt side. In  these c ircum 
stances the speed o f the C ity  o f  P e k in g  was 
reduced from  ten  to  between four-and-a-half and 
fiye knots an hour, and her helm  was ported and 
steadied on a course nearer to the south side of 
the fa irw ay, which, i f  m aintained, w ou ld  have 
carried  her astern o f the ju nks , and about 400
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feet ahead o f the  S a g h a lie n . W hen she was astern 
of the junks , and about n in e ty  feet from  them, 
b u t before she came abreast o f the S a g h a lie n , the 
witnesses fo r  the G ity  o f  P e k in g  assert th a t her head 
was suddenly caught b y  a s trong  t id a l current, 
ru n n in g  southwards fro m  Kow loon P o in t a t the 
rate o f fo u r to  five knots an hour, wh ich at once 
canted i t  round to  port. The captain, who was 
h im self in  charge upon the fo rw a rd  bridge, then 
gave three consecutive orders, a ll o f w h ich  were 
p ro m p tly  obeyed. H e f irs t  ordered the  helm to 
be p u t hard-a-port, b u t th a t had no effect. A t  
th a t m om ent his vessed was less th a t tw ice  her 
own leng th  fro m  the  S a g h a lie n , and he ap once 
saw th a t there was im m inen t danger of collis ion. 
In  fac t the tw o ships were so near to  each other 
tha t, in  his judgm ent, he could not have got clear 
of the S a g h a lie n  by go ing fu l l  speed ahead. He 
accord ing ly gave the order to  stop and reverse, 
and at the same tim e  d irected the th ird  officer to 
go to  the  chief engineer and te ll h im  to back her 
as hard  as possible. On the  re tu rn  o f the th ird  
officer fro m  th a t errand, b u t not t i l l  then, he gave 
the  order to  drop the starboard anchor, w h ich was 
the  on ly  one ready to  le t go, the p o rt anchor 
hav ing  been unshackled ju s t before they came 
abreast o f Kow loon Point. These proceedings 
fa iled  to  stop her way, and the stem of the C ity  
o f  P e k in g  s tru ck  the S a g h a lie n , w h ich  was then 
heading ‘ to  the north , nearly  am idships, causing 
damage both to h u ll and cargo. The learned judge 
of the V ic e -A d m ira lty  C ourt came to  the con
clusion, upon the evidence, th a t the statements 
made by  the witnesses o f the  G ity  o f  P e k in g  as to 
the a lte ra tion  of her helm  a t the distance of 
th ree -fifths  of a m ile  fro m  the S a g h a lie n  are 
erroneous, and th a t she was actua lly  steered 
th roughou t upon a course w h ich  necessarily 
b rough t her a t r ig h t  angles on the  S a g h a lie n .

Except upon ve ry  clear testim ony th e ir  Lo rd - 
ships w ou ld  be u n w illin g  to  ho ld th a t a, well- 
equipped vessel lik e  the C ity  o f  P e k in g , w ith  her 
officers and crew a t th e ir  posts and on the outlook, 
had de liberate ly ru n  down a ship a t an cho r; b u t 
there appears to  them  to  be no ground for^ th a t 
inference in  the  present case. The learned judge 
re lied  upon the evidence of Isu a rd  and Delmas, 
the second captain and lieutenan t of th e  S a g h a lie n , 
and th a t of Captain Paul, o f the T a n a is , who a ll 
state tha t, when they  saw the G ity  o f  P e k in g , she 
was bearing s tra ig h t fo r  the S c tyha lien . H ad 
these witnesses observed the whole course o f the 
C ity  o f  P e k in g , th e ir  evidence w ould  have been 
m a te ria l; bu t hav ing  regard to  the tim e  at 
w h ich  th e ir  observations were made, i t  does not 
con flic t w ith  the evidence fo r  the C ity  o f  P e k in g .  
O nly one of the  three, Delmas, saw her at some 
distance off, when she fired  a gun  on en tering  the 
harbour, at wh ich period of tim e she was a d m it
ted ly  steered fo r  the Meeanee buoy, which was 
nearly  in  a line  w ith  the S a g h a lie n . H e  then 
w ent about his own business, and saw no more o f 
her, u n t il her crew were p repa ring  to  le t go the 
starboard anchor. Isu a rd  no doubt says th a t 
he never lost s igh t of her, and th a t she 
never changed her course; b u t i t  c learly  appears 
fro m  his evidence th a t he d id  no t see her at a ll 
u n t i l  ju s t before she was observed fo r  the second 
tim e  by  Delmas. Captain P au l’s opportun ities of 
observation were equally lim ite d . _ He says, “  I t  
was perhaps a m inu te  from  the tim e I  f ir s t  saw 
her t i l l  the co llis ion.”  W h ils t th e ir  Lordsh ips

are prepared to  acquit the  G ity  o f  P e k in g  ̂ of 
having steered a s tra ig h t course fo rth e  S a g h a lie n ,  
i t  does no t necessarily fo llow  tha t, in  th e ir  opinion, 
she m ust be absolved o f a ll blame in  the  m atter. 
W hen a vessel under steam runs down a ship at 
he r m oorings in  broad da y lig h t, th a t fac t is  by 
its e lf p r im a , fa c ie  evidence of f a u l t ; and she can
no t escape l ia b il ity  fo r  the  consequences of her 
act, except by p ro v in g  th a t a competent seaman 
could no t have averted o r m itig a te d  the dis
aster by the exercise of o rd in a ry  care and s k ill.  
The appellants a ttr ib u te  the collis ion w ho lly  
to  the effect upon th e ir  vessel of the curren t 
w h ich  caught her head, to  counteract w h ich  they 
m a in ta in  th a t every reasonable precaution was 
used w h ich  o rd ina ry  s k il l and prudence could 
suggest. I t  appears to  be an undoubted fac t 
tha t, in  certa in  states o f the weather, a t h a lf ebb, 
the  t id e  se tting  eastwards sweeps down the 
western shore of the prom onto ry of Kowloon, 
and is thereby deflected, and runs w ith  consider
able force in  a southerly d irec tion  across the 
fa irw ay. These currents are exceptional, b u t 
th a t they do occasionally, a lthough a t d is tan t 
in te rva ls , occur, is know n to  m ariners who fre 
quent the harbour, and was known to  the captain 
of the G ity  o f  P e k in g . The evidence on both 
sides establishes th a t i t  is  impossible to  lay down 
any ru le  in  regard to  the recurrence of these ex
ceptional t id e s ; they m ay occur at any tim e, even 
when least anticipated, and a cautious m arine r is 
therefore bound always to beep in  view  the possi
b i l i t y  of th e ir  being m et w ith . There can be no 
reason to  doubt the statem ent o f the captain th a t 
he d id  not expect to  meet w ith  a curren t of the 
force o f th a t w h ich he encountered; bu t, however 
l i t t le  expected, i t  was his d u ty  to  be prepared fo r  
guch a contingency. The fac t th a t he had been 
compelled, by the apparent position  of the  tw o 
junks , to  keep to the  southern edge of the fa irw a y  
made th a t d u ty  the more im perative. T he ir 
Lordsh ips are no t prepared to  ho ld th a t, using a ll 
due precaution, he was no t en titled  to steer upon 
the course wh ich he proposed to  fo llow . The lia 
b i l i t y  o r n o n -lia b ility  of his ship appears to  them  
to  depend upon th is  consideration— whether, at 
the tim e  when she was caught by the curren t, he 
was prepared to  use, and d id  ac tua lly  use, a ll 
o rd ina ry  and proper measures fo r  ave rting  the 
co llis ion  ? There is a serious con flic t o f testim ony 
as to  the actual force o f the cu rre n t a t the tim e  
of the collision, some witnesses estim a ting  i t  a t 
h a lf a kno t, and others a t nearly  five  knots, an 
hour. T h e ir Lordsh ips do not th in k  i t  necessary 
to  decide between these con flic ting  views, o r to  
determ ine the  precise s treng th  of the  cu rre n t 
on the occasion in  question. I t  appears to  them  
th a t, assuming his statem ent on th a t po in t to  be 
correct, the evidence nevertheless establishes th a t 
the captain o f the  C ity  o f  P e k in g  fa iled, in  two 
pa rticu la rs , to  take proper steps fo r checking the 
way of h is ship.

In  the firs t place, th e ir  Lordsh ips have been 
advised by th e ir  nautica l assessors, and they 
have no hesitation in  ho ld ing , th a t the  s ta r
board anchor ough t to have been dropped a t the 
same tim e  when the  order to  stop and reverse 
was given. T ha t an appreciable in te rv a l of tim e  
m ust have elapsed between the g iv in g  of the 
second and th ir d  orders is made clear by the 
evidence of the captain and th ird  o ffice r; and the 
second captain o f the  S a g h a lie n  is  probably no t
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fa r  w rong in  his estim ate o f distance when he 
states tha t, a t the  tim e  i t  was dropped, the two 
vessels were not more than 200 feet apart. Seeing 
th a t 60 fathoms o r 180 feet o f chain were payed 
ou t w ith  the anchor, there m ust have been very 
l i t t le  tim e  fo r i t  to operate before the collis ion 
occurred. In  the second place, th e ir  Lordsh ips 
have been advised tha t, in  the circumstances in  
w h ich  the C ity  o f  P e k in g  was placed, her po rt 
anchor ought also to  have been in  readiness, and 
ough t to  have been le t go, so soon as the  ship 
ceased to obey her he lm  in  consequence of the 
current. I n  th a t op in ion they en tire ly  concur. 
I n  such circumstances, the keeping of bo th 
anchors in  readiness is a safe and o rd ina ry  precau
tion , i t  being impossible to pred ic t w h ich o f the 
tw o i t  m ay become necessary to drop o r th a t both 
w i l l  no t be required. That a second anchor, i f  
dropped in  tim e  along w ith  the firs t, w ou ld  have 
had a m ate ria l influence in  ave rting  the collision, 
o r m in im is ing  its  effects, can ha rd ly  be questioned 
by the appellants, whose th ird  officer states in his 
evidence, “  I  dare say tw o anchors would have 
held her.”  The fac t seems to  have been th a t 
those in  charge of the  C ity  o f  P e k in g , a lthough 
they ought to  have been aware o f the possib ility , 
tho ugh t there was no p ro b a b ility  o f danger from  
a c u rre n t; and, ac ting  on th a t speculation, they 
allowed the p o rt anchor to be unshackled before 
the ju nks  were reached. In  o ther words, they 
took th e ir  chance, and the ship m ust bear the 
consequences. I t  is r ig h t  to  state th a t these 
views are in  en tire  accordance w ith  certa in o f the 
find ings in  the court below. T h e ir Lordships w il l  
hum bly  advise H e r M ajesty th a t the judgm ent 
appealed from  ought to be affirmed, and the appeal 
dismissed. The appellant m ust pay the costs of 
the appeal.

Solic ito rs fo r  the appellant, T r in d e rs  and Go.
Solic ito rs fo r  the  respondents, G e lla t ly  and 

W a rto n .

jfoqprime Court of Ju M ra ta ,
— ♦ —

COURT OF APPEAL

F r id a y ,  Feb. 15, 1889.
(Before L o rd  Esher, M .B ., Bowen and Fry, L . JJ.)
The Great Britain 100 A 1 Steamship I nsur

ance Association v . Wyllie and others, (a)
APPEAL PROM THE QUEEN’S BENCH DIVISION.

In s u ra n c e — M a r in e — M u tu a l  A sso c ia tio n — P o lic y ,  
f o r m  o f  —  In s u ra n c e  by m a n a g in g  o w n e r —  
L ia b i l i t y  o f  o th e r ow ne rs  f o r  c o n tr ib u t io n s .

I I .  &  G ., the  m a n a g in g  ow ne rs  o f  a  s team sh ip , i n 
su red  he r i n  a  m u tu a l assu rance a sso c ia tio n  i n  
th e ir  o w n  nam es, a n d  the p o lic y  w as expressed 
to  be “  ae w e ll i n  h is  o r  th e ir  o w n  nam es as f o r  
a n d  i n  the n a m e  o r  nam es o f  a l l  a n d  every o the r 
p e rso n  o r  pe rso n s  to  w h o m  the sam e do th , m a y , o r  
s h a ll a p p e r ta in ,  in  p a r t  o r  i n  a l l ,  sub je c t to  the  
p ro v is io n s  h e re in a fte r  co n ta in e d .”  The con s id e ra 
t io n  s ta ted  i n  the p o lic y  w as  “  the c o n tr ib u t io n s  
to be p a id  f r o m  tim e  to tim e  by the assu red  f o r  
losses a n d  averages o n  o th e r s te a m sh ip s ." S u ch  
contr ib u t io n s  h a v in g  become p a y a b le , the  associa
te  Reported bv A. H. Bittleston, Ebq., Barriuter-at-Law. 1

t io n  sued the p a r t  ow ne rs  o th e r th a n  I I .  a n d  G. to  
recover the same.

H e ld , th a t  these p a r t  ow ne rs  w ere  lia b le , becausethe  
p o lic y  w a s  m ade on  th e ir  b e h a lf, a n d  the y  w ere  
“  assu red  ”  w i t h in  the m e a n in g  o f  the p o lic y ,  
a n d  w ere expressly b o u n d  by the c o n s id e ra tio n  
clause to  p a y  these co n tr ib u t io n s .

Qucere, w h e th e r th e y  became mem bers o f  the  associ
a tio n .

The Ocean Iro n  Steamship Insurance Association 
v. Leslie  (57 I .  T . R ep . N .  S . 722; 6 A sp . M a r .  
L a w  Gas. 226) approved.

U n ited  K ingdom  M u tu a l Steamship Insurance 
Association v. N e v ill (6 A sp. M a r .  L a w  Gas. 
226, n . ; 19 Q. B . D iv .  110) d is tin g u is h e d .

T h is  was an appeal by the defendants W y llie , 
E llis , Bower, D a lze ll, and B urnyea t fro m  the 
judgm ent of Day, J. a t the  t r ia l  w ith o u t a ju r y  
in  M iddlesex.

The p la in tiffs , a m u tua l m arine insurance 
association, sued the defendants, as p a rt owners 
of the steamship O rch is , fo r  calls made in  respect 
o f the  insurance o f th a t vessel, am ounting  to  
63L 12s. 7d . The O rch is  was owned as to  fo r ty -  
e igh t shares by Messrs. H o rns ted t and G arthorne, 
as to tw o shares by W y llie , as to  tw o shares by 
Bower, as to  one share by  E llis , and as to  fo u r 
shares by  D a lze ll and B urnyeat. Messrs. H o rn 
stedt and G arthorne were the m anaging owners of 
the O rch is , and they insured her w ith  the  p la in 
t i f f  association. I t  was adm itted  th a t they had 
a u th o rity  to  insure in  a m u tu a l club. The po licy 
of insurance was as fo llo w s :

Know all mon that Hornsted and Garthorne as well in 
his or their own name or names as for and in the name 
or names of all and every other person or persons to 
whom the same doth, may, or shall appertain, in  part or 
in all, subject to the provisions hereinafter contained, 
doth make assurance and cause himself or themselves 
and them and every of them to be insured . . . And
so we, the assurers, aro contented, and do hereby 
promise and bind ourselves to the assured, their executors, 
administrators, and assigns for the true perform
ance of the premises ; the consideration due unto us, the 
assurers, for the said insurance, being the contributions 
to be paid from time to time by the assured for losses 
and averages on other steamships mutually insured in 
the above-named association, and other costs, charges, 
and expenses of the association, at and after the rates 
per cent, to be determined by the committee thereof. 
And i t  is mutually agreed between the assured and 
assurers that a ll the rules of tho said association, 
whether set out herein or indorsed hereupon, or other
wise, shall be as binding upon tho assured and assurers, 
and that as fu lly  and effectually to all intents and pur
poses, as i f  such rules were inserted in this policy, and 
formed part thereof.

The m emorandum o f association p ro v id e d :
4, The objects for which the association is established 

are: (1) Tho insurance of steamships belonging to 
members of the association, or in  which members of the 
association are interested or have a share or shares.

The artic les o f association, so fa r  as are m ateria l 
in  th is  case, were as follows :—

1. Tho association for the purposes of registration in 
declared to consist of one hundred members.

2. The committee may, whenever the business of the 
association requires it, register an increase of members.

3. Every person shall be deemed to have agreed to 
become a member of the association who insures any 
ship, or share or shares in a ship, in  pursuance of the 
regulations hereinafter contained.

16. Evory member shall have one vote (at general 
meetings) for each steamer entered by him or bis firm.

32. A ll policies of insurance shall be issued or under
written in the name of the association, and shall have a 
copy of tho rules indorsed thereon.
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83. A ll claims in respect of insurances shall be made 
and enforced against the association, and not against 
any member or members thereof . < ,

34. Every engagement or liab ility  of a member of the 
association in respect of any insurance shall for all 
purposes relating to enforcing such engagement or lia 
bilities be deemed to be an engagement or liab ility  by 
or on the part of such member to the association, and 
not to any other member or members.

The rules indorsed upon the po licy, so fa r  as 
m ateria l, were as follows :—

1. The members of this club shall mutually insure 
each other’s steamships or shares therein, in  such 
manner and against such loss and damage as are herein
after mentioned. ,, ,

3. The insurance is against . . . the charges
whereof the members having ships entered in this club 
shall bear in proportion to the sum insured in this club 

27. The committee shall meet at least once a month 
for the settlement of claims, and for such claims as they 
may pass, and for other contributions payable under 
these rules the managers shall draw on the members at 
one month, the members’ respective proportion of such 
claims being calculated according to their several inte
rests in this club at the time of such claims accruing.

33. A member shall be uninsured in respect of any 
ship or his share therein [upon certain events].

34. A member, provided he give due notice m writing, 
shall cease to be liable to contribution in respect of any 
ship for claims accruing [after certain events].

36 For ships ceasing to be insured the association 
may| but shall not be compelled to, relieve the member 
from future liab ility  to contribution, on suoh terms as 
the managers may certify to be expedient.

The action came on fo r t r ia l  before Day, J. 
w ith o u t a ju ry ,  in  M iddlesex, when ho gave ju d g 
m ent fo r the p la in tiffs  fo r  the am ount claimed, as 
fo llo w s :

D ay, J. —  The p la in tiffs  in  th is  action are 
one of those clubs w h ich  exist fo r  the purpose 
of m utua l insurance. Now,' there is no doubt 
i t  is w e ll settled th a t in  the case of companies, 
as o rd in a rilv  understood there can ne ither be 
any l ia b i l ity  on the p a rt of ceatu is que t r u s t  to  
the company, no r any r ig h t  on th e ir  pa rt as against 
the  company. T ha t is w e ll settled law. W ho are 
to  be treated as members of the company is to  be 
ascertained by the  reg is ter. Companies o f th is  
descrip tion are creatures of s ta tu te  law, w h ich 
has made provisions reg u la ting  th e ir  existence 
and de term in ing various details of th e ir  organisa
tion . I t  is  w e ll settled law th a t no person can bo 
liab le  as a shareholder, o r be e n titled  to  any bene
f i t  as a shareholder, who is no t re g is te re d ; th a t 
is to  say, a person m ust be nom inated a member 
o f the company, and m ust be know n as a member 
o f the company, and persons cannot be held to  be 
members o f the company, w hether fo r  good or 
evil, who are no t reg istered as members o f the 
company. There can be no such th in g  as equ it
able in terests in  shares in  a company as between 
the company and such persons. The company is 
no t bound to take cognisance o f trus ts  in  any 
way. The company cannot take advantage of, o r 
in s is t upon, r ig h ts  as against persons who are 
not, in  p o in t of form , members of the company.

Now, th a t is clear and well-defined law, and is 
consistent w ith  the statutes, and consistent w ith  
the necessities of the case. I t  would lead to  in 
convenience, w h ich  v, ou ld  be exceedingly great, i f  
the law  were otherwise. W e are now dealing w ith  
th a t which is called a company, and is necessarily 
a company by reason o f  our law  —  namely, a 
m u tua l insurance club. I t  is, no doubt, la id  down 
by the Lords Justices, th a t in  cases o f these 
insurance clubs there can be no trus ts , and there

can be no undisclosed princ ipa ls , o r undisclosed 
m em bers; and, i f  I  m ay say so, I  concur in  th e ir  
view. T h is  is necessarily an inconvenience 
a ris ing  from  the law  under w h ich these clubs are 
con s titu ted ; i t  is an inconvenience th a t these 
policies m ust d iffe r, and th a t the r ig h ts  and lia 
b ilit ie s  m ust d iffe r fro m  the r ig h ts  and lia b ilit ie s  
of insurers who insure otherwise than  on th is  
m u tua l p rinc ip le . T h is  m u tua l p rinc ip le  has been 
exceedingly w e ll expla ined by  M athew, J. in  a 
case to  w h ich  m y  a tten tion  has been called, w h ich  
is  reported in  the L aw  T imes— T h e Ocean L ro n  
S te a m s h ip  A s s o c ia tio n  v. L e s lie  (s u p ra ) . I t  is, no 
doubt, a m odern practice, a most beneficial p rac
tice, and one based on tho ro ug h ly  sound p r in 
ciples. A t  the same tim e  the na tu re  of these 
clubs d iffe rs  ve ry  m a te ria lly  fro m  th a t of o rd in a ry  
companies. The members are necessarily a fluc 
tu a tin g  body, and there are, consequently, flu c 
tu a tin g  in te re s ts ; and where the word “  share”  is 
used w ith  reference to  these clubs, i t  is  used in  a 
ve ry  d iffe ren t sense, or ra th e r represents an en
t ire ly  d iffe ren t th in g , to  th a t which is represented 
by  the w ord “  share ”  when i t  is used in  reference 
to  the  in te res t of a person in  an o rd ina ry  jo in t-  
stock company. T po in ted ou t in  the  course of 
the  argum ent the great difference between the 
w ord  “  share,”  as w e ll understood and applied to  
in terests of persons in  jo in t-s to ck  companies, and 
the w ord  “  share ”  as applicable, i f  i t  be applic
able, to  in terests in  these clubs. I t  is  no t a share 
a t a ll in  the o rd in a ry  sense of the  w o rd ; in  fact, 
i t  is  in  no sense a share. I t  is  re a lly  a m a tte r of 
p roportionate lia b ility ,  w h ich is  constantly  va ry ing  
according to  the success o r otherwise w ith  w h ich  
the club is conducted, o r according to  the extent 
of losses w h ich  m ay occur. I t  is a mere question 
o f l ia b i l i ty  to  make good the  losses, and of the 
r ig h t  to  be pa id fo r  losses, as and when thev 
occur. I t  is inconvenient to  in troduce the same 
w ord  in to  tw o  en tire ly  d iffe re n t classes of cases, 
to w h ich  i t  is not s im ila r ly  applicable. Now, in  
the present case the  company, or ra the r the c lub 
— fo r  I  use th a t expression as m ore convenient—  
issued a po licy. The m embership o f the  club is 
defined by the artic les o f association. B y  a rt. 3 
i t  is provided th a t “  every person shall be deemed 
to  have agreed to  become a member o f the  asso
c ia tion  who insures any ship, o r share o r shares 
in  a ship, in  pursuance of the regulations herein
a fte r contained.”  Therefore, the membership is 
constantly flu c tu a ting . A  man becomes a member 
the  in s ta n t he insures h is ship. That constitutes 
membership. H a v in g  become a member he is 
interested, and the benefit he is to get is the pay
m ent of his insurance i f  his ship be lost. The 
l ia b i l i ty  he is under is the  con tribu tion  he w i l l  
have to  make towards losses generally. ,

Now, in  the present case a po licy  was issued in  
these te rm s : “ H ornsted t and G arthorne as well in  
his o r th e ir  own name or names as fo r  and in  the 
name and names of a ll and every other person o r 
persons to  whom the same doth, may, o r sha ll 
apperta in, in  p a rt o r in  a ll, subject to  the p ro v i
sions he re inafte r contained, doth make assur
ance,”  and thereupon, as is adm itted, H ornsted t 
and G arthorne became members. B u t i t  appears 
to  me th a t n o t on ly  d id  they become members, 
b u t th a t the o ther persons on whose behalf they  
professed there and then on the face o f the po licy 
to  be acting, by the  words “  the  name and names 

i o f a l l  and every o ther person o r persons to  whom
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the same doth, may, or shall apperta in,”  who were 
then the owners o f the ship, also became members. 
I t  was not an insurance of any p a rtic u la r in terest, 
o r the in te rest of H ornsted t and G arthorne, bu t 
i t  was a po licy  effected on the whole ship, and 
upon a ll the in terests in  the ship, th a t then 
existed, and i t  was to  be in  the name o r names of 
those persons. There can be no doubt tha t, i f  
th is  had been an o rd ina ry  po licy  outside the 
club, no question w ou ld  have arisen, bu t th a t 
every person then interested in  the ship would 
have become insured, and the po licy  have enured 
to  th e ir  benefit, and they w ou ld  have become 
liab le  fo r  the prem ium s. Now, w hat is the con
sidera tion fo r  th is  po licy ? “  The consideration 
due unto us, the assurers, fo r the said insurance, 
be ing the con tribu tions to  be pa id from  tim e  to 
tim e  by the assured.”  Now, who are the assured? 
The people who own the ship are, because they 
own the ship, and because H ornsted t and 
G arthorne, when the y  gave th e ir  own names, 
said th a t they also insured in  the names of 
themselves and a ll o ther persons who were 
owners of the ship. The assured are H ornsted t 
and G arthorne and a ll other persons who are 
owners of the  ship. They are the assured, not 
because they own the  ship, bu t because H ornsted t 
and G arthorne to ld  the association when they 
effected the po licy th a t they  were the persons on 
whose behalf the  insurance was made. I  cannot 
see any reason to doubt, look ing  at th is  policy, 
th a t they were the persons insured, and th a t 
they undertook by  th is  po licy to  make good 
the con tribu tions. I t  is  conceded tha t, i f  i t  
were not fo r the fact th a t the  Great B r ita in  
100 A 1 Steamship Insurance Association L im ite d  
happened to  be a m u tua l club, there w ou ld  be no 
doubt about i t .  I  cannot see w hy the words 
should no t mean the same th in g  when i t  is a 
club th a t is the assurer. I f  these persons are the 
assured, why are they not liable fo r  these c o n tri
bu tions? They have undertaken to pay them. 
They gave the a u th o rity  to  H o rns ted t and 
G arthorne to  insure in  the club. W hatever has 
been done by H ornsted t and G arthorne has been 
done by th e ir  au tho rity . The insurance has been 
effected by H o rns ted t and G arthorne on th e ir  
au th o rity , and w ith  a u th o rity  to  pledge th e ir  
lia b ility , and now i t  is said they are not 
liab le  because they are not members. I  hold 
th a t they are members, because under the 
artic les o f association they are persons who have 
insured th e ir  ship, and became, by the act of 
in su rin g  th e ir  ship, members of the  association. 
Now, I  have been pressed w ith  the decision 
in  The U n ite d  K in g d o m  M u tu a l  S te a m sh ip  I n 
su rance  A s s o c ia tio n  L im ite d  v. N e v i l l  (sup.), 
in  the C ourt of Appeal, bu t th a t was a very  
d iffe ren t case. I  need not go in to  the reasons 
assigned fo r the judgm ent, nor in to  the  deci
sion to  w h ich  the C ourt of Appeal came. I  
am bound by th a t decision so fa r as i t  may 
be applicable ; bu t I  consider th a t case does 
not apply to  the present. T ha t was a very 
d iffe ren t case in  many respects. The words there 
were e n tire ly  d iffe rent. T ha t po licy, i t  would 
seem to  me, excluded the no tion  o f the co
owners being assured, because, rem em bering 
th a t the term s o f the artic les of association as to 
membership are s im ila r to  those found in  the 
present case, I  f ind  th a t po licy recites th a t T u liy  
and Co. became members o f the U n ite d  K ingdom

M utua l Association. Those words exclude the 
idea th a t the  co-owners became members. The 
words are, “ Whereas T u liy  having become a 
m ember,”  and they exclude the notion th a t the 
o ther people intended to  become members. T u liy  
therefore effected an insurance on the ship w ith 
out any reference, as fa r  as I  can see, to  any 
in te rest of any other persons. He d id  not p u r
po rt to do i t  in  the name o f or on behalf of other 
persons. Therefore I  am clearly  o f opin ion th a t 
th is  case is d istinguishab le from  the case in  the 
C ourt o f Appeal, and I  g ive judgm en t fo r  the 
p la in tiffs  w ith  costs.

The defendants appealed.
B a rn e s , Q.C. and Joseph W a lto n  fo r the appel

lants.—Though the managing owners had autho
r i t y  to insure the whole in te rest in  th is  ship in  
the p la in t if f  association, they had no a u th o rity  to  
insure in  such a way as to  make these defendants 
members of the association. W hen the fo rm  of the 
po licy is looked at, together w ith  the rules inco r
porated in  it ,  and the  artic les of association, i t  is 
clear no persons became members except those 
whose names were g iven to  the association and 
registered. Therefore these defendants d id  not 
become members, and no persons except members 
become liable to the association. T h is  case is 
governed by the decision in  The U n ite d  K in g 
dom  M u tu a l S te a m sh ip  A ssu ra nce  A s s o c ia tio n  v. 
N e v i l l  (19 Q. B . D iv . 110; 6 Asp. M ar. Law  Cas. 
226, n.), which decided th a t on ly the person named 
in  the po licy  became liab le  to  the assurers. This 
case is d istinguishable from  T h e  Ocean I r o n  
S te a m sh ip  In s u ra n c e  A s s o c ia tio n  v. L e s lie  (6 Asp. 
M ar. Law  Cas. 226; 57 L . T. Bep. N . S. 722); the 
form  of the po licy  is d iffe rent, and there is no 
express contract by the assured to  pay the 
prem iums. T h is  po licy, i f  i t  is a contract w ith  
these defendants, is u l t r a  v ire s  inasmuch as th is  
is a m u tua l association, and therefore cannot 
insure any persons who are not members.

B u c k n i l l ,  Q.C. and M a cra e , fo r the respondents, 
were no t heard.

L o rd  Esher, M .R .— In  th is  case an action was 
b rough t by the Great B r ita in  100 A 1  Steamship 
Insurance Association against the defendants, 
who were pa rt owners of the steamship O rch is . 
The action is upon a po licy of insurance, taken 
out by a firm  named H ornsted t and G arthorne, and 
was brought to recover calls or contribu tions 
which were alleged to  have become payable by 
these defendants in  respect of the losses incurred 
by other persons, who were insured in  the same 
association. The learned judge at the t r ia l  held, 
tha t these defendants were liable, and they have 
appealed against th a t decision. The appeal has 
been supported upon several grounds : f irs t, th a t 
H ornsted t and Garthorne had no a u th o rity  to  
take ou t th is  p a rtic u la r fo rm  of p o lic y ; secondly, 
th a t even assuming there was a u th o rity  to take 
out th is  po licy, these defendants are not, by  its  
terms, and according to the artic les o f association, 
liab le  to the p la in tiffs  ; and th ird ly , th a t i f  th is  
po licy binds these defendants, i t  is u l t r a  v ire s  of 
the association to  g ra n t such a po licy. Now, as 
to  the question o f au tho rity , i t  is  adm itted  th a t 
H ornsted t and G arthorne had a u th o rity  to  make 
a po licy of insurance on th is  steamship w ith  
m u tua l insurance clubs, and therefore, o f course, 
they  had a u th o r ity  to  make i t  w ith  th is  club.
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Then arises the question w hether they bound 
these defendants, and to  w hat they bound them. 
The memorandum and artic les of association of 
the  p la in tiffs  show th a t they are a m u tua l in s u r
ance club fo r  steamships, and i t  has been argued 
th a t they had on ly  power to  enter in to  policies o f 
insurance w ith  members of the  association, and 
th a t these defendants never became members, not 
having been named in  the po licy. The po licy 
itse lf is in  the o rd ina ry  fo rm  of a L lo y d ’s po licy, 
w ith  the necessary m odifications. I t  begins thus :
“  K now  a ll men th a t H o rns ted t and G arthorne as 
w e ll in  h is or th e ir  own name or names as fo r 
and in  the name and names of a ll and every other 
person or persons to  whom the same doth, may, 
o r shall appertain, in  pa rt or in  all, subject to  the 
provisions hereinafter contained, doth make 
assurance and cause h im se lf o r themselves and 
them  and every of them  to be insured. I t  is 
said on behalf of the appellants th a t the persons 
whose names are not g iven in  the po licy, but whose 
interests are insured, are m erely undisclosed p r in 
cipals of Messrs. H o rnsted t and Garthorne, and 
th a t such persons can on ly be sued as undisclosed 
principa ls. I t  has, however, been held fo r  very 
m any years, th a t in  policies made in  such fo rm  
the agreement of insurance is made d ire c tly  w ith  
a ll the persons on whose behalf such po licy  is 
made, exactly as i f  the  names of a ll of them  had 
been given and entered in  the po licy  itse lf. Such 
a po licy  m ust therefore be construed as i f  the 
names of a ll such persons were g iven and entered 
in  the po licy, and such persons are the assured, 
and are included in  the expression “  the assured ”  
in  a ll parts of the po licy. Then the po licy, fu r 
the r down, proceeds th u s : “  A n d  so we, the 
assurers, are contented, and do hereby promise 
and b ind  ourselves to  the. assured . . . fo r
the tru e  perform ance o f the prem ises; the con
sideration due un to  us, the assurers, fo r  the said 
insurance being the  con tribu tions to  be pa id from  
tim e  to tim e  by the assured fo r  losses and aver
ages on other steamships m u tu a lly  insured in  the 
above-named association.”  The “  assured ”  there 
means a ll those persons re ferred to  at the begin
n ing  of the po licy, as i f  they had been there named, 
and therefore there is an express contract by those 
persons to pay the con tribu tions the re in  referred to, 
and consequently to  pay the con tribu tion  sought 
to be recovered in  th is  action.

The appellants contend tha t, by the rules, 
incorporated in  the po licy, such a po licy  can 
on ly be made w ith  members of the association, 
and th a t they, no t being named in  the po licy, 
o r registered as members according to  the 
Companies ,A c t  1862> are not mcmbers> and 
th a t th is  po licy could no t be made w ith  them. 
I t  is not, in  m y opinion, necessary to  determ ine 
in  th is  case whether these defendants are or 
are no t members o f the association. I t  is 
d iff ic u lt to say th a t they are not, fo r  some p u r
poses, members, as, fo r  instance, under the rules 
re la tin g  to  the “  assured.”  There are, however, 
other rules w h ich  seem to  say th a t something 
more than being assured is necessary to  make 
them  members. I t  m ay be th a t they are mem
bers fo r the purposes of insurance, though not fo r  
the purpose of vo ting , of rece iv ing notices, and so 
fo rth , and th a t they are not liable to  con tribu te  to 
the general expenses. I  do not decide th is  question 
— i t  being unnecessary to  do so here. A ssum ing 
th a t these defendants are no t members a t a ll, yet 
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they are liab le  to  pay these con tribu tions, fo r they 
have expressly contracted to  pay them , as is 
shown by the decision o f M athew, J . in  T h e  Ocean 
I r o n  S te a m sh ip  In s u ra n c e  A s s o c ia tio n  v. L e s lie  
(sup.). He there says : “  The company, no t con
te n t w ith  the l ia b i l ity  of the agent, as was the 
case in  N e v i l l ’ s case (su p .), s tipu la te  th a t they 
sha ll be e n title d  to  look to  the p r in c ip a l ; in  other 
words, they em phatica lly con tract th a t the p r in 
cipal shall be liab le  to  them  as w e ll as the  agent.
I t  is clear th a t th a t con tract is  b in d in g  on the 
assured, no t from  th e ir  be ing parties who sign the  
contract, b u t as be ing the persons to  whom  the 
po licy  is issued, and who are to  have the benefit 
o f it . ”  I t  is  a necessary im p lica tio n  fro m  the 
memorandum, the artic les, and the rules of th is  
association, th a t they have power to  enter in to  
contracts of m u tua l insurance w ith  persons who 
m ay no t be members, and to  make such a con tract 
as is contained in  th is  policy; w ith  persons 
m u tu a lly  insured, and there fore i t  is im m a te ria l 
whether these persons were members o r not, and 
th is  contract is  not u l t r a  v ire s . I t  has been 
urged th a t th is  case is governed by U n ite d  K in g 
dom  M u tu a l  S te a m sh ip  A ssura nce  A s s o c ia tio n  v. 
N e v i l l  (sup .), b u t th a t case is no t in  po in t here. 
I n  h is judgm ent in  The Ocean I r o n  S te a m sh ip  
In s u ra n c e  A s so c ia tio n  v . L e s lie  ( s u p ) ,  M athew, J. 
has so c learly  shown th is  th a t i t  is d iff ic u lt to  say 
any th ing  in  addition. H e  has po in ted out the 
d ifficu lties  w h ich  arose in  the  w ay of these 
m u tua l insurance clubs,and how they endeavoured 
to  escape them, and how, in  t r y in g  to  avoid one 
d iff ic u lty  they fe ll in to  another, as appears fro m  
U n ite d , & c „  v. N e v i l l  (su p .), by  departing  fro m  
the old  fo rm  of L lo y d ’s po licy  in  its  in tro d u c to ry  
pa rt, so th a t the on ly  person who became liab le  
on the po licy  was the  person in  whose name i t  
was made, and, la s tly , how they re tu rned  to  
L lo y d ’s po licy  and adapted i t  to  the  case of con
tr ibu tion s . These defendants are therefore liab le  
to  pay these con tribu tions, and the appeal m ust be 
dismissed.

B o w e n , L .J .—I n  th is  case a m u tua l insurance 
association are suing these defendants, who are 
p a rt owners of a steamship, upon a po licy  of 
insurance, fo r  con tribu tions in  respect of the 
losses of other steamships insured in  the associa
tion . The po licy  in  question was made by  cer
ta in  part-owners, Messrs. H o rns ted t and G ar
thorne, on behalf of themselves and the other 
pa rt owners. The l ia b i l ity  of these defendants 
depends upon the term s of  ̂th a t po licy. I t  is 
said on behalf o f the p la in t if f  association th a t 
there is in  the po licy  an express con tract by  
these defendants to  pay these con tribu tions. 
T ha t is a question to  be determ ined upon the 
construction  of the  po licy. The po licy  is in  the 
o rd in a ry  fo rm  o f a L lo y d ’s po licy, and th a t fo rm  
would be a mere tra p  and snare i f  the  construc
t io n  p u t upon i t  by  the  p la in t if f  association were 
no t the r ig h t  construction. I t  begins thus : 
[Reads the f irs t  clause of the  po licy .] In  a po licy 
so framed, the te rm  “  the assured,”  wherever th a t 
expression occurs afterw ards in  the  po licy, means 
a ll those persons whose interests are protected by 
the po licy  according to  the statem ent a t the com
mencement of the po licy. Then fo llows th is  
essential clause : [Reads the clause commencing 
11 and so we, the assurers, are contented. J In  
th a t clause the te rm  “  the  assured ”  means, as 1 
have before said, a ll the  persons whose interests

3 F
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are insured, and those persons undertake to pay 
to the assurers con tribu tions fo r  losses and 
averages on other steamships m u tu a lly  insured 
in  the association, according to the  on ly  proper 
construction  o f the po licy. The on ly  th in g  w h ich 
has been suggested to be inconsistent w ith  tha t 
construction is the last clause, w h ich  provides 
th a t the  rules are incorporated in to  the policy. 
These rules fo llow , and contain the provisions 
re la tin g  to  members. Can i t  be said th a t tho 
incorpora tion  o f those rules in to  the po licy  cuts 
down the previous clear words of the po licy, 
w h ich  say th a t the assured are to  pay con trib u 
tions P I  th in k  not. The resu lt would be e ither 
th a t the assured are not bound a t a ll, o r th a t a ll 
the  con tribu tions are to  be pa id by the persons 
actua lly  named in  the po licy. There is, however, 
a clear and express contract by the  assured to 
pay, and they are liable. I t  has been argued by 
the  appellants tha t, by  the artic les and rules, i t  
is  u ltra , v ire s  fo r  the association to  make in s u r
ances w h ich  cover the in terests of co-owners, 
who do no t become members o f the association. 
T ha t is no t so, fo r  th e ir  memorandum of associa
tio n  states th e ir  object to  be : “  The insurance of 
steamships belonging to  members, o r in  which 
members o f the association are interested, o r have 
a share o r shares.”  How, then, can i t  be said th a t 
the association acts u l t r a  v ires  in  m aking  such an 
assurance as th is  P I  doubt w hether these defen
dants ever became members o f the association, 
b u t i t  is unnecessary to  decide th a t question, fo r 
they have bound themselves by an express con
tra c t to pay. The case of U n ite d  S te a m sh ip  A ssu 
ra n ce  A s so c ia tio n  v. N e v i l l  (sup.) is no au th o rity  
upon th is  case. The po licy in  th a t case is before us, 
and is qu ite  d iffe ren t to  the po licy in  th is  case. 
There T u lly  was th roughou t the po licy  treated as 
the sole and on ly  person insured, and, look ing  at 
the term s o f the document, i t  could not be said tha t 
there was anv contract bv anyone else to  pay con
trib u tio n s . Th is po licy  is qu ite  d iffe rent, and is, 
in  a ll essentials, like  the po licy  in  the case of 
T h e  Ocean I r o n  S te a m sh ip  In s u ra n c e  A s so c ia tio n  
v. L e s lie  (sup .). There is no va lid  d is tinc tio n  
between th a t case and the present one, and I  
qu ite  agree w ith  the judgm en t o f M athew, J. in  
th a t case.

F h y , L .J .— I  am o f the same opinion. These 
defendants are liab le  to  pay these con tribu tions 
e ither as members of the p la in t if f  association, o r 
upon an express con tract to  pay. I  pass by the 
f irs t  a lte rna tive , on ly  saying th a t I  share the 
doubts, expressed by m y brothers, whether these 
defendants were members, look ing a t the statute 
(Companies A c t 1862) and the cons titu tion  o f the 
association. The question, then is, was there an 
express con tract by these defendants to  pay c o n tri
butions P I f  there was, then they are liable. 
Look ing  a t the cons titu tion  of th is  association, i t  
seems clear to  me th a t tho association contem
plated the m aking  o f such contracts as th is , as 
appears from  clause 4 (1) of the memorandum of 
association, and the insurance o f the en tire  
in te rest in  steamships by members who were not 
owners o f the en tire  in te rest in  them. T ha t k in d  
o f business does no t seem to  be, s tr ic t ly  speak
ing, m utua l insurance, and M r. W a lton  endea
voured to  cut down the meaning o f th is  po licy to 
som eth ing w h ich would be s tr ic t ly  m u tua l 
insurance. B u t we should expect the  association 
lo in  some way b ind  persons, such as these defen

dants, who were no t members, to  pay the con
s ideration fo r  the insurance o f th e ir  in terests in  
the vessel. T ha t th e ir  interests were insured 
appears from  the commencement o f the policy, 
and we find  th a t fu r th e r  on the assured are 
expressly .bound to pay con tribu tions. The 
defendants are therefore liab le  by express con
tra c t to  pay, and th is  appeal m ust be dismissed.

, A p p e a l d ism issed.
Solic ito rs fo r tho appellants, W yn n e , H o lm e , 

and W y n n e , fo r  F o rs h a w  and H a w k in s ,  L iverpool.
Solic ito rs fo r the respondents, Law less  and Go.

T u esda y , M a y  21,1889.
(Before L o rd  E sher, M.R., F ry and L opes, L . JJ.)

T he A pollo, (a)
ON APPEAL FROM THE PROBATE, DIVORCE, AND 

ADMIRALTY DIVISION (ADMIRALTY).

D a m a g e — D o c k — G ro u n d in g  o f  vesse l— H a rb o u r  
m aste r.

T h e  p la in t i f f s ’ vessel h a v in g  fo u le d  h e r p ro p e lle r  
w h ils t  e n te r in g  the p o r t  a n d  h a rb o u r o f  P o r t  
T a lb o t, w as, w i th  the p e rm is s io n  o f  the fo re m a n  
docksm an i n  the absence o f  the h a rb o u r m a s te r, 
p la c e d  i n  the  sea lo ck  le a d in g  in to  the dock, f o r  the  
p u rp o se  o f  be ing  p u t  u p o n  the g ro u n d  a n d  f re e in g  
he r p ro p e lle r . O n the w a te r  be ing  le t ou t, the 
vessel took the g ro u n d , a n d  su s ta in e d  dam age  
to  he r bo ttom  by s i t t in g  u p o n  a n  o ld  s i l l ,  
w h ic h  h a d  n o t been rem oved w h e n  the lock  
w as leng thened. I t  appeared  th a t the c o n tro l o f  
the m a nage m en t o f  the dock w as i n  the ha n d s  o f  
the h a rb o u r m a s te r, w ho  a t  the t im e  w as  i l l ,  a n d  
th a t the fo re m a n  docksm an w as  a c t in g  i n  h is  
p la ce . I t  a lso ap peared  th a t the fo re m a n  docks
m a n  d id  n o t k n o w  the c o n d it io n  o f  the bo ttom  o f  
the lock , a n d  h a d  so in fo rm e d  the m a s te r o f  the  
A p o llo . I n  a n  a c tio n  by  the sh ip o w n e rs  a g a in s t  
the dock a u th o r i t y :

H e ld  (L o rd  E sh e r, M .R . d issen tien te ), th a t the use 
o f  the lock  f o r  the pu rpose w as  a n  e x tra o rd in a ry  
u se ; t l id t  the m a s te r o f  the A p o llo  xuas a  bare  
licensee;  a n d  th a t the fo re m a n  docksm an h a d  no  
a u th o r ity  to g ra n t  the  use o f  the lock  f o r  such  
pu rp o se  so as to re n d e r the d e fe n d a n ts  l ia b le  f o r  
the dam age e n su ing .

T his was an appeal by the p la in tiffs  in  an action 
i n  p e rs o n a m  against the P o rt Ta lbot Company 
from  a decision of B u tt, J. d ism issing th e ir  
action w ith  costs : (60 L . T. Rep. N . S. 112 ; 6 Asp. 
M ar. Law  Cas. 356.)

The action was in s titu te d  by the owners of the 
steamship A p o llo  to  recover damages fo r in ju rie s  
occasioned to  her in  the defendants’ dock under 
the circumstances he re inafte r stated.

The defendants were incorporated by A c t of 
Parliam ent fo r  the purpose ( in te r  a l i a ) of m aking 
and m a in ta in ing  the harbour of P o rt Talbot, and 
of m aking and m a in ta in ing  docks, locks, and 
other works a t the said port. The defendants 
were also authorised to  and d id  demand and 
receive dues in  respect of vessels en te ring  and 
using th e ir  docks.

On the 24th Dec. 1887 the A p o llo , laden w ith  
a cargo of ra ilw a y  iro n  and t in  plates, entered 
the said dock, and in  g e ttin g  to  her be rth  her
(a) Reported by J. P. A spinall and Butleh A spinall, Esqre.,

B&rristers-at-Law.
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prope lle r fou led a rope stretched across the dock 
and was in ju red . _ , .

F o r the purpose of repa iring  the in ju re d  
prope lle r the A p o llo  was placed in  a lock leading 
from  the sea to the dock, and the water was le t 
out so th a t i t  m ig h t he used as a d ry  dock. The 
lock had since its  o rig in a l construction  been 
lengthened, and the gates and s il l of the old lock 
had never been removed. W hen the w ater was 
draw n off, the A p o llo  rested on th is  s il l and sus
ta ined the damage complained of.

The p la in tiffs  alleged th a t a m an named Johns, 
whom they said occupied the position of deputy 
harbour master, had given perm ission to  the 
A p o llo  to go in to  the lock, and had placed her in  
it ,  and represented th a t its  bo ttom  was safe fo r 
the vessel to lie  upon.

The defendants denied th a t Johns was deputy 
harbour master, or th a t he had made any repre
sentation to  the p la in tiffs  as to  the  lock be ing a 
safe place fo r  the A p o llo  to  lie  in, or th a t he had 
any a u th o rity  to  a llow  the lock to  be used fo r  the 
purpose. ;•

They alleged th a t Johns’ position  was th a t of 
foreman docksman in  rece ipt of weekly wages.
I t  appeared tha t at the tim e  in  question the 
harbour master was confined to  his bed by an 
attack o f g o u t; b u t i t  was alleged tha t, as his 
house was on the quay, the m aster of the A p o llo  
m ig h t have seen h im  and asked his perm ission to 

lace her in  the lock, and his op in ion whether 
e tho ugh t the lock a safe and proper place fo r 

p lac ing her in.
The rem ain ing facts appear in  the judgm ents.

S ir H e n ry  Jam es, Q.C., B a rn e s , Q.C., and 
S y n n o tt, fo r  the p la in tiffs , in  support o f the appeal. 
—The p la in tiffs  are en titled  to  judgm ent. Johns 
was in  fac t the deputy harbour master, and the 
defendants are liab le  fo r  h is acts. The p la in tiffs  
could know no th ing  of the cond ition  of the bottom  
of th is  lock, whereas the defendants knew or ought 
to have known of its  condition. Hence i t  was 
th e ir  d u ty  to  in fo rm  the p la in tiffs  o f th is  hidden 
da ng er:

Indermaur v. Dames, 16L. T. Hep. N. S.293; L. Hep.
2 C P. 311 •

Southcote v. Stanley, 1 Hurl. & Norm. 217.
B u c k n i l l ,  Q.C. and M a cra e , fo r the defendants, 

cowira.— The judgm en t appealed from  is r ig h t. 
Johns had no a u th o rity  to  authorise the user of 
the lock fo r  th is  ex trao rd ina ry  purpose. 1 he fac t 
is, th a t in  order to  oblige the  captain of the 
A p o llo  he allowed her to be placed there, b u t d id  
not thereby cast any lia b il ity  upon his employers 
fo r  any damage she m ig h t sustain. The captain 
of the A p o llo  was a bare licensee q u a  the use of 
th is  lock, and there has been no actionable breach 
of d u ty  on the p a rt of the defendants:

Gautret v. Egerton, 16 L. T. Hep. N. S. 17; L. Hep.
2 C P 371'

Ivay v. Hedges, 9 Q. B. Div. 80.
L o rd  E sher, M .E .— This is a case in  w h ich the 

p la in tiffs  b r in g  an action against the  P ort Talbot 
Company fo r damage done to th e ir  ship in  P o rt 
Ta lbot Docks by the alleged negligence of a 
servant of the dock a u th o rity  fo r whose negli- 
gence i t  is contended th a t they are amswerable. 
The ship in  question was a steamship of con- 
siderable size, and a t t lie  tim e o f the accident she 
had a cargo on board. A s she w ent in to  the P o rt 
Ta lbot Dock a rope got entangled in  her screw.

[C t . op  A pp.

Unsuccessful efforts were made to  disentangle it- 
Thereupon a harbour offic ia l of the name of 
Johns advised th a t the ship should be p u t in to  
the lock, wh ich is the lock th ro u g h  w h ich  ships 
go in  and out of the dock, and th a t the w ater 
should be le t off so th a t she m ig h t take the 
ground. The ship was thereupon taken in to  the 
lock, and she d id  take the g ro u n d ; bu t u n fo r
tuna te ly  the lock had since its  o r ig in a l construe- 
tion  been altered. I t  had been lengthened, and 
the old gates w ere jle ft and stood back against the 
sides o f the  lock. These gates when shu t shut 
against a s ill, w h ich  was also le ft  when the 
a lte rations were made. Therefore in  the m idd le  
of th is  lock was a s il l w h ich  made the bo ttom  of 
i t  uneven, and made i t  dangerous fo r  a ship to  
take the ground upon it .  W hen the water was 
le t out of the lock the ship w ith  her cargo m  
took the ground upon th is  s il l and broko her 
back. Is  anybody liable fo r  th a t?  I t  is  con
tended on the  one side th a t th is  man Johns had 
im p lied  though no t express a u th o rity  from  the 
defendants to  act as dock o r harbour master, and 
th a t the harbour m aster would have a r ig h t,  when 
a ship was in  distress w ith in  the_ dock, to  d irec t 
where the ship was to  be placed in  order to have 
the necessary repairs executed ; and hence i t  was 
said th a t a ship ’s captain who desired to  repa ir 
h is  ship w h ile  in  distress in  the dock w ou ld  be 
bound under penalties to  obey the harbour master 
as to  the  place where he was to  do the repairs, or 
else go to  sea w ith  his ship in  a damaged con
d ition . T h a t i t  was said imposed a d u ty  on the 
harbour m aster to  take reasonable care in  his 
selection of a place in  w h ich  he directed a captain 
to  p u t his ship, and i f  th rou gh  his negligence in  
d ire c tin g  a captain to  p u t her in  an im proper 
place she was damaged, i t  was urged tha t th a t 
was negligence fo r  w h ich  the  defendants w ou ld  
be liab le . A s  I  have already said, i t  was con
tended th a t Johns had the power o f a harbour 
master. N ow  Johns was not in  fac t harbour 
m aster. Captain F itzm aurice  was ha rbou rm aste r; 
b u t i t  appears th a t M r. Talbot, who is re a lly  
the P o rt T a lbot Company, never w ent near the  
docks, never was re ferred to  about them, purposely 
abstained fro m  g iv in g  any orders, and had in  
fac t p u t the whole of his a u th o rity  in to  the hands 
o f the harbour master. I f  th a t is  so, the  owner 
of a business who does th a t has no r ig h t  to 
suppose tha t his manager to  whom  he has given 
th is  vast a u th o rity  w i l l  be always in  a state to  
ca rry  out h is d irections. I t  seems to  me i t  is  a 
necessary im p lica tion  th a t i f  he gives his managei 
th a t extent of a u th o rity , he gives h im  a u th o rity  
to  depute h is a u th o rity  in  cases o f illness o r 
necessity to  another person. F o r th a t reason J 
th in k  i t  is r ig h t to say tha t, i f  Captain F itzm aurice  
was i l l ,  he had a u th o rity  from  M r. Talbot to 
depute his au tho rity . , . ,

Then the question is, d id  he depute h is autho
r i t y  to  Johns P The judge o f the A d m ira lty  
C ourt seems to  have disbelieved a q u an tity  of 
evidence w h ich  I  can see no reason to  d is
believe. That is the evidence as to  w hether 
F itzm aurice  had delegated his a u th o rity  to Johns 
o r not. Johns was the man who i f  the re  was 
negligence was g u ilty  o f it ,  and he had a strong 
in te rest as to  any evidence he m ig h t give. H a v ing  
read his evidence, I  confess I  do not believe him . 
There are other witnesses who g ive the most 
d is tin c t evidence th a t J o h n s ,  when I  itzm aunce
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was i l l ,  was taken by  everyone frequen ting  tbe 
docks to  be the  deputy harbour m aster, and th a t 
he acted as such. Was Johns authorised to g ive 
the same d irections th a t the harbour m aster 
m ig h t g ive? To m y m ind, the evidence is clear, 
otherw ise you m ust come to  th is  conclusion: th a t 
a ll the  men o f business about the docks were 
m istaken, and were w rong  in  supposing th a t th is  
man was authorised in  doing w hat he was doing. 
I  th in k  he had the a u th o rity  o f the harbour 
master, and i f  so, was i t  negligence in  h im  no t to 
have know n about th is  s il l ? I f  he d id  not know 
he ought to  have known. I t  would have been n eg li
gence in  the harbour master, and was therefore 
negligence in  Johns. I  therefore th in k  th a t M r. 
Talbot _ hav ing  deputed to  his harbour m aster 
a u th o rity  to  depute his a u th o rity  to  Johns, Johns 
had a u th o rity  and power to d irec t th is  captain 
where to p u t his ship to  repa ir her damage, and 
th a t he d id  d irec t h im  to  p u t her in to  the  lock. 
There was no negligence in  the captain in  obeying 
such an order, and there was negligence in  Johns 
in  o rdering  the ship to  be p u t in to  the lock. 
Therefore, there was negeligence on the pa rt of M r. 
T a lbot th rou gh  his servant, and none on the pa rt 
o f the captain. In  m y opinion, the appeal ought 
to  be allowed.

F ry, L . J .— I n  th is  case I  have the m isfortune 
to  d iffe r from  the M aster o f the Rolls, and to 
th in k  th a t the  decision of the cou rt below was 
correct. I n  approaching th is  case I  am not able 
to  adopt the view  of the M aster o f the R olls as 
to  the  evidence. The learned judge below ex
pressed his view  as to  the  tru th fu lness  o f Captain 
Johns and his d isbe lie f as to  some o f the state
ments made by  the ca p ta in ; and 1 feel bound to 
take the fin d in g  o f the learned judge w ith  regard 
to  the c re d ib ility  o f respective witnesses. A ga in , 
w ith  regard to  the facts o f the case, they present 
themselves to  m y m in d  in  a d iffe ren t manner 
from  th a t in  w h ich  they present themselves to 
the  M aster o f the Rolls. The facts as I  under
stand them  are sho rtly  these : th a t early on the 
m orn ing  o f the 24th Dec. 1887 the steamship 
A p o llo  entered from  the t id a l r iv e r  in to  the lock 
w h ich  leads in to  the harbour o f P o rt Talbot, and 
th a t when in  the dock she fouled her screw. She 
d id  no t enter as a vessel in  distress bu t fo r  busi
ness purposes, and the fou line- took place a fte r 
she had entered. Davis was a p ilo t, who brought 
the steamship in to  the dock, and about 10 a.m. 
in  conference w ith  the captain o f the ship he 
suggested th a t i t  m ig h t be possible to ob ta in  the 
use o f the lock fo r  the purpose of d isen tang ling 
the rope fro m  the screw. He knew th a t a s im ila r 
th in g  had been done in  one o r tw o o ther cases, 
and he tho ugh t i t  would be a convenient course 
to  pursue i f  perm ission could be obtained. 
A cco rd in g ly  about 11 a.m. the p ilo t saw Jenkins, 
the b roker of the ship, and sho rtly  a fte r Jenkins 
saw Johns, the person who occupied the position 
w h ich  has been so m uch in  controversy, and a 
conversation took place between them , the tru e  
resu lt o f w h ich  is th a t Jenkins asked the licence 
o r perm ission o f Johns to  use th is  lock in  an 
ex trao rd ina ry  manner, v iz., by le tt im r the w ater 
ou t and p lac ing the ship on the bottom  of the 
lock fo r the purpose of freeing the  screw. A ga in , 
a l i t t le  la te r, Jenkins and Johns m et, and a 
s im ila r conversation ensued. In  the meantime 
the captain had gone to  »Swansea fo r  the purpose 
o f g e ttin g  a d iver, and on his re tu rn  Jenkins and
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Davis m et h im  a t the sta tion and to ld  h im  th a t 
Jenkins had obtained permission. The next th in g  
was to  see how i t  could be done, and accord ing ly  
Jenkins and D avis arranged th a t evening w ith  
Johns th a t the operation should take place early 
next m orn ing  i f  J  ohns cou ldget the necessary men 
together. A ccord ing  to  Johns’ statem ent w hat 
took place was th is , th a t he said he would.

The conclusion w h ich I  draw  from  th is  evidence, 
and w h ich  I  th in k  the judge belowalso drew, is th is  
— not th a t Johns gave anyd irec tion  to  the captain 
th a t he should p u t his ship in to  th is  lock, bu t 
th a t as a m a tte r o f favour Jenkins obtained the 
leave o r licence of Johns to  use the lock in  th is  
p a rticu la r manner. I  cannot help observing tha t 
tw ice  over Jenkins used the expression th a t 
perm ission had been obtained to  do it ,  language 
w hich i t  seemed to  me no ship ’s b roker w ould 
ever haveused i f  he meant to  say th a t Johns in  
the exercise of his a u th o r ity  as harbour m aster 
had given d irections as to  w hat was to  be done 
w ith  the ship. I  th in k  th a t i f  the  same con
versation had taken place w ith  M r. Ta lbot h im 
self i t  w ould s im p ly  have constitu ted the captain 
of the A p o llo  the bare licensee of the defendants 
to  perform  th is  operation in  the defendants’ 
lock. The next m orn ing  Johns go t his men 
together, and the A p o llo  was b rough t in to  the 
lock. The w a te r was le t out, the vessel took the 
bottom , and in  consequence of the s ill,  as to 
w h ich I  accept the statem ent o f Johns th a t he 
d id  not know o f its  existence, she broke her back. 
Now w hy is M r. Ta lbot to  be made liable fo r 
th is  ? A s  I  have already said, according to  m y 
view  of the facts w hat was granted as between 
the persons representing the ship and the persons 
representing the defendants was a mere licence 
to  use the  lock a t the r is k  of the captain of the 
ship fo r  an ex trao rd ina ry  purpose. Tho captain 
therefore was a bare licensee. I t  was proved 
before B u tt,  J. th a t Johns had never seen the 
bottom  o f the lock, and he to ld  the captain bo. 
The consequence is th a t the licensor who gave 
the licence is not responsible fo r the existence of 
a s truc tu re  unknown to  h im self. N o doubt, i f  he 
had la id  a tra p  or had induced the p la in t if f  to 
enter in to  a position of r is k  w h ich resu lted in  
in ju ry , know ing  o f the r is k  lik e ly  to  produce 
th a t in ju ry , the case w ou ld  have been d iffe re n t; 
b u t tha t is no t so. I  regard  the use of the lock 
fo r  w h ich perm ission was thus granted as an 
ex trao rd inary  use. The na tu ra l func tion  of a 
lock is to ca rry  floa ting  vessels from  the tid a l 
r iv e r  in to  the dock, o r fro m  the dock in to  the 
t id a l r ive r. Hence the use o f i t  fo r  the peculiar 
purpose m entioned in  th is  case was an extra 
o rd in a ry  use; and though i t  m ay w e ll be th a t 
Captain F itzm aurice  the harbour master, or 
Johns ac ting  as his deputy, m ay have had autho
r i t y  from  M r. Ta lbot to  g ra n t a bare licence fo r 
the use o f i t  in  th is  p a rtic u la r manner, there is 
no th ing  in  m y opin ion to  show th a t they bad any 
a u th o rity  to  a llow  ths  use o f i t  in  th is  ex tra 
o rd ina ry  m anner in  term s w h ich  w ou ld  make the 
licensor responsible fo r  damage accru ing from  
the condition of the waterway. I  th in k , there
fore, th a t the decision o f the learned judge below 
was r ig h t,  and th a t the appeal m ust be dismissed 
w ith  costs.

L opes, L .J .— The facts of th is  case have been 
stated by F ry , L .J ., and 1 agree w ith  h is state
ment. I  also agree w ith  F ry , L .J . as to  the resu lt
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of the evidence. I  th in k  i t  is th is : tha t Johns 
pe rm itted  the lock to  be used as i t  was at the 
r is k  of the person us ing i t ,  and in  order to accom
modate and oblige th a t person. W ith  regard to 
the question of c o n trib u to ry  negligence, I  do no t 
agree w ith  the learned judge below. I  do not 
th in k  th a t there was c o n trib u to ry  negligence on 
the pa rt of the captain. The resu lt is  th a t the 
appeal m ust be dismissed w ith  costs.

Solic ito rs fo r the p la in tiffs , H i l l ,  D ic k in s o n ,  
D ig h tb o u n d , and D ic k in s o n .

Solic ito rs fo r  the  defendants, M a p le s , Teesdale, 
and Go.

M o n d a y , J u n e  24,1889.
(Before L o rd  E sheb, M.R., L in d ley  and B owen, 

L .JJ .)
T he W estbouene. (ct)

S a lva g e — V e rb a l ag reem ent— S u p e rv e n in g  c irc u m 
stances— A m o u n t o f  a w a rd .

W here the m a s te r o f  a  sh ip  has ag reed to  to w  a  s h ip  
w h ic h  is  i n  d is tress  to  a  n a m e d  p o r t  f o r  a  f ix e d  
sum , such  ag reem ent is  b in d in g  o n  the p a r t ie s  to 
i t ,  even th o ugh  by re ason  o f  a n  increase i n  the  
w e a th e r the p e rfo rm a n c e  o f  the ag reem ent becomes 
m o re  onerous th a n  w a s  o r ig in a l ly  co n te m p la te d ; 
b u t i f  su p e rve n in g  c ircum stance s  a re  such as to 
re n d e r the p e rfo rm a n c e  o f  the  c o n tra c t n a u t ic a l ly  
im poss ib le , the C o u r t o f  A d m ir a l t y  is  e n tit le d  to  
t re a t  the agreem ent as i f  i t  h a d  ne ver been m ade, 
a n d , i f  the vessel is  ta k e n  to a  p la c e  o f  sa fe ty , to 
a w a rd  to  the sa lvo rs  such sa lvage  as the m e rits  
o f  the case re q u ire ;  a n d  th is  is  so w h e th e r the  
o r ig in a l  co n tra c t be a  tow age o r  sa lvage agree
m e n t.

T his was an appeal by  the defendants in  a salvage 
action fro m  a decision of B u tt,  J.

The services were rendered by the  steamship 
H o w ic h  to  the steamship W estbourne , her cargo 
and fre ig h t, in  the M editerranean under the 
circumstances here inafte r stated.

A bo u t 5.40 p.m. on the 2nd Nov. 1887 the 
H o w ic k ,  a steamship of 1009 tons reg ister, w h ile  
on a voyage from  N iko la ie f to G ib ra lta r was 
about 250 m iles east o f G ib ra lta r, when she fe ll 
in  w ith  the steamship W estbourne , exh ib iting  
signals of distress. The W estbourne  had lost her 
prope lle r, and was in  w ant of assistance. The 
m aster of the H o w ic k  offered to  tow  the W est
bo u rne  to  Carthagena, bu t the  m aster o f the 
W estbourne  declined to  he towed to  tha t po rt, and 
i t  was thereupon ve rba lly  agreed between the 
tw o masters th a t the H o w ic k  should tow  the 
W estbourne  to G ib ra lta r fo r 6007., the W estbourne  
to  find  ropes and gear. The H o w ic k  accord ing ly 
made fast ahead w ith  the W estbourne ’s hawsers, 
and commenced to  tow  towards G ib ra lta r, bu t 
d u rin g  the n ig h t the weather became so bad 
th a t the hawsers parted several times. On the 
fo llow ing  m orn ing, in  consequence o f a hawser 
pa rting , the  mate o f tho H o w ic k  was severely 
in ju red . A t  th is  tim e  the W estbourne  had on ly  
one hawser le ft, and p a rt o f th is  had been carried 
away. The weather continued so bad th a t i t  was 
described in  the log of the W estbourne  as a 
complete hurricane, and the master of the H o w ic k  
judged  th a t i t  was impossible to  tow  the W est-

(o) Eeported by J. P, A spin all  and B utler  A s p is a ll , Esqrs.,
Barri8ters-at-Law.
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bo u rne  to G ib ra lta r. Consequently he altered his 
course towards Carthagena. The towage towards 
Carthagena continued th roughou t Nov. 3, and at 
about 4 p.m., when the vessels were a few miles 
from  Carthagena, the m aster of the W estbourne  
signalled to  the H o w ic k  to  proceed to  G ib ra lta r, 
b u t the m aster of the H o w ic k  signalled in  rep ly  
th a t i t  was impossible, and th a t he required 
m edical assistance. The H o w ic k  accord ing ly 
continued to tow  to Carthagena, and u ltim a te ly  
the  W estbourne  was b rough t up  in  safety in  
Carthagena harbour.

I t  was alleged by  the m aster of the  H o w ic k  
th a t, as soon as he had determ ined i t  was impos
sible to  tow  to  G ib ra lta r, he sent a message to 
th a t effect by the W estbourne ’s boat to  the  master 
of the  W estbourne. The m aster of the W estbourne  
denied rece iv ing th is  message.

The defendants by  th e ir  defence, a fte r alleg ing 
th a t a t the tim e  the agreement was made there 
were ind ica tions of bad weather, and tha t i t  
never became im possible to  tow  to  G ibra lta r, 
proceeded as follows :

5. The agreement mentioned in paragraph 3 of the 
statement of claim is correctly stated, except that i t  was 
not agreed that the Westbourne should find a ll ropes and 
gear. The defendants say that the agreement was made 
having regard to all probabilities of bad weather and 
other accidents and perils of the sea, and having regard 
to the condition of the Westbourne; and that at the 
time the said agreement was made Gibraltar was about 
250 miles distant, and Carthagena about fifty  miles, and 
that the deviation to Carthagena was made against the 
w ill and notwithstanding the protest of the master of 
the Westbourne. The defendants further say that under 
and by virtue of the said agreement the Howick was 
bound to take the Westbourne to Gibraltar, and that if  
the Howick was compelled by stress of weather or other 
reasons which, however, the defendants deny, to put 
into Carthagena, she was bound thereafter, i f  required, 
to fu lly  perform her service under the said agreement. 
But they admit that neither the master of the West
bourne nor the defendants required of the master of the 
Howick or of the plaintiffs any further performance of 
the agreement after the Westbourne had been brought 
to Carthagena.

6. The defendants have paid the said sum of 6001. in t 
court, and say that the said sum is sufficient to satisfy 
any claim the plaintiffs may have against the defendants 
herein.

The agreed value o f the W estbourne , he r cargo 
and fre ig h t, was in  a l l 24,5007.

I t  was proved as a fact th a t the verbal agree
m ent was th a t the W estbourne  should prov ide a ll 
ropes and gear.

A t  the t r ia l  B u tt, J. held th a t, by  reason of 
supervening circumstances no t w ith in  the o rig in a l 
contem plation of the parties, i t  became impossible 
to ca rry  out the agreement, th a t i t  was therefore 
at an end a.nd not b ind ing  on him , and he awarded 
900?. fo r  tho p la in tiffs ’ services.

S ir W a lte r  P h i l l im o re  and D r. B a ik e s  fo r  the 
appellants.— The p la in tiffs  are not en titled  to  
more than 6007. They in  fac t towed us a less 
distance than  the con tract distance, and yet the 
learned judge  has g iven them  3007. more than 
the sum fo r w h ich they agreed to  tow  the con
tra c t distance. There have been m any cases in  
which by reason of supervening circumstances 
towage has been converted in to  salvage. B u t 
th is  was salvage ab in i t io ,  and the parties were 
con tracting  on tho basis of salvage, and therefore 
ru n n in g  the r is k  of no t being able to  perform  
the contract. The con tract was in  fac t never at 
an end; i t  was m ere ly delayed in  perform ance b y
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the  weather, an element w h ich  is always present 
to  the m inds of parties to a salvage contract. 
Supervening circumstances made the contract 
more onerous. They m ig h t have made i t  less 
onerous than o r ig in a lly  contemplated, and yet 
the defendants could no t on th a t ground have 
g iven less than the 600Ï. :

The True Blue, 2 W. Eob. 176 ;
The Minnehaha, 4 L. T. Rep. N. S. 811 ; Lush. 335 ;
The Waverley, 24 L. T. Rep. N. S. 713; L. Rep.

3 A. & E. 369 ; 1 Asp. Mar. Law Cas. 47 ;
The Betsy, 2 W. Rob. 170 ;
The J. G. Potter, 23 L. T. Rep. N. S. 603 ; L. Rep.

3 A. & E. 292.
B a rn e s , Q.C. and J . P . A s p in a l l ,  fo r  the respon

dents, were no t called upon.
L o rd  E shek, M .R .— I  am of op in ion th a t th is  

was in  one sense a towage agreement, bu t i t  was a 
towage agreement entered in to  w h ils t the ship 
was in  danger, and in  such exceptional danger 
th a t she requ ired o r m ig h t have requ ired salvage 
assistance. N ow  I  th in k  th a t, where an agree
ment is made under such circumstances fo r  a 
fixed sum, the fact o f its  perform ance makes i t  
b ind ing  not on ly in  every other court, b u t also 
in  the A d m ira lty  C ourt. B u t if ,  by circumstances 
over w h ich  those who now argue they are 
salvors have no contro l, the  service is so fa r  
a lte red as to  become a service o f a w ho lly  d iffe rent 
class, then the C ourt o f A d m ira lty  has a r ig h t  
to  deal w ith  the services as i f  the o rig in a l agree
m ent had no t been made. I f  the new c ircum 
stances have supervened a fte rth e o rig in a l contract 
was made, and i f  those new circumstances have 
gone to  the extent w h ich  I  have stated, then the 
C ourt of A d m ira lty  has a u th o rity  and power to  
deal w ith  the m a tte r as salvage, e n tit lin g  those 
who have thus become salvors to such a salvage 
award as the C ourt o f A d m ira lty , ta k in g  a ll the 
circumstances of the case in to  consideration, shall 
th in k  r ig h t. Now  in  th is  case, when the agree
m ent was made there is no doubt th a t there had 
been bad weather to  a serious extent, and a t the 
tim e when the agreement was made there was 
s t i l l  bad weather. B u t according to the evidence 
i t  was on ly  called m oderately bad. The ship’s 
m achinery, however, was sodamaged tha t, a lthough 
she could sail, she could no t steer. She was in  
m anifest danger, and could on ly  be made safe by 
being towed. Therefore not in  fine weather, bu t 
in  m oderate ly severe weather, tho agreement was 
made th a t she should be towed to  G ib ra lta r, she 
find in g  the  tow  ropes. N ow  th a t agreement, 
w hether you take i t  to  be a pure towage contract, 
o r whether you take i t  to  be a towage agreement 
pa rta k in g  of the na ture of salvage, is an agree
m ent w h ich contemplates her being towed from  
th a t place to  G ib ra lta r. A f te r  the contract was 
made, whichever k in d  o f contract you ca ll it ,  
circumstances supervened w hich were beyond the 
con tro l o f those who now cla im  to  be salvors. 
The evidence, I  th in k , c learly  supports the find ings 
o f fac t of the learned judge. A f te r  the  W est- 
bo u rne  had been taken in  tow, w ith o u t any fau lt, 
w ith o u t any negligence, and w ith ou t, as is now 
adm itted, any equivocal manœuvre on the pa rt of 
the  tow ing  vessel, the tow ing  ropes broke one 
a fte r the other. W ha t caused them  to  break in  
th is  way ? W hy  the captains of bo th vessels say 
th a t the weather increased t i l l  i t  became most 
vio len t. The evidence of the mate is also most 
clear and d is tin c t upon th is  po in t, and i t  is

th is , th a t the weather, w h ich  was com paratively 
moderate when the agreement was made, tu rned 
to  no th ing  less than a hurricane. The cargo 
shifted, the vessel listed, and, as I  have already 
said, rope a fte r rope broke w ith o u t any fa u lt on 
the pa rt of the H o w ic h . Th is a ll indicates severity 
of weather. The increase in  the weather altered 
the circumstances to  th is  extent, th a t the ship, 
w h ich had not been in  im m ediate danger before, 
was p u t in to  th a t position. I f  the ship wh ich 
now claims to be a salvor had le ft the W estbourne  
at th a t tim e, she probably would have been lost. 
B y  the con tract tho sa lv ing ship had p u t herself 
in  such a position  th a t she was bound to  rem ain 
by the o ther ship i f  she could. B u t the nature 
of her service had so altered th a t instead of 
tow ing  a helpless ship she was tow ing  a ship in  
im m inen t danger. She had to  tow the W estbourne  
w ith  a single rope, and I  am of op in ion tha t, had 
she continued to  tow  towards G ib ra lta r, she would 
not on ly  have exposed the W estbourne  to serious 
danger, b u t she would have been in  serious danger 
herself. I t  is  a severe s tra in  on a screw steamer 
in  such circumstances to  tow  a vessel w ith  on ly 
one rope.

Therefore the circum stances were so altered 
th a t fro m  being the tow ing  of a helpless vessel 
i t  was altered to  a case of tow ing  a ship in  
im m inen t danger, and p u ttin g  herself in  im m i
nent danger likew ise. Therefore those who now 
c la im  to  be salvors could not in  the circumstances 
tow  the W estbourne  upon the course o r ig in a lly  
agreed upon. They could no t w ith  safety 
a ttem pt to  tow  her to  G ib ra lta r. Therefore i t  
had become p ra c tica lly  impossible to  ca rry  out 
the o rig in a l contract. The na ture o f the c ir 
cumstances was w h o lly  altered. U nder these 
circumstances the C ourt o f A d m ira lty  has 
a u th o rity  to  deal w ith  the question as though 
no contract had been made. I f  tha t is so, i t  
is  no t suggested th a t the amount of the award 
is an exo rb itan t sum. In  m y opinion, therefore, 
the judgm en t m ust stand, and. the appeal be 
dismissed.

L indley , L.,T,— I  am o f the same opinion. The 
con tract, w h ich  was a verbal one, was tha t the 
H o w ic k  should tow  the W estbourne  on the ord inary  
course to  G ib ra lta r fo r  6001. She was no t to  go 
round the coast by  Carthagena, bu t was to  go 
d irec t to  G ib ra lta r. The next po in t to consider 
is the fin d in g  of the learned judge under the 
advice o f the T r in ity  Masters. He says th a t i t  
became p ra c tica lly  impossible to  go to  G ib ra lta r, 
and in  th a t I  en tire ly  agree w ith  the learned 
judge. T ha t p ra c tica lly  disposes of the case. I  
therefore th in k  the  appeal m ust be dismissed.

B owen, L .J .— I  also am of the same opin ion. 
The f irs t  question is, w hat was tho contract 
between these parties? Was i t  th a t the W est
bourne  was to  be towed to  G ib ra lta r any way the 
H o w ic k  chose to  take her, o r was i t  to be d irec t P 
I  am o f opin ion th a t i t  meant th a t she was to  be 
towed d irec t to  G ib ra lta r, and no t to  Carthagena 
and then to  G ib ra lta r. There was another te rm  
in  the contract re s tr ic tin g  i t  to be perform ed in  
a p a rtic u la r way, viz., the W estbourne  to  find 
ropes fo r the towage. Therefore the contract was 
fo r a p a rtic u la r service to be perform ed in  a par
t ic u la r way. A s soon as one sees th a t those were 
the term s of the contract the case is rea lly  at an 
end. N o  doubt the ship w h ich was to  be towed
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was in  a position of danger, bu t i f  circumstances 
in tervened w hich rendered the performance of 
the contract impossible there was an end o f the 
contract. I t  would no t be enough to prove 
in te rven ing  circumstances w h ich  rendered the 
performance of the contract more onerous than 
had been o rig in a lly  contemplated. B u t the 
learned judge has found th a t i t  became n a u tica lly  
impossible to  perform  the service in  the  way 
agreed, and in  th a t view  I  agree. Once the con
tra c t was a t an end, the  case resolved its e lf in to  
o rd inary  salvage services, and I  th in k  the decision 
appealed from  is correct.

Solic ito rs fo r  the  appellants, W a lto n s , B u l l ,  
and Johnson .

S olic ito rs  fo r  the respondents, Coote and B a l l .

T h u rs d a y , J u ly  11, 1889.

(Before L o rd  E sher, M .B ., Cotton and L in d le y , 
L . JJ., assisted by T r in ity  M asters.)

T he E arl W emys. (a .)

C o llis io n  —  S a il in g  sh ips  —  C lose-hau led  s h ip  —  
L u f f in g — T ra d e  w in d s — R e g u la tio n s  f o r  P re v e n t
in g  C o llis io n s  a t  Sea, a r ts . 14 a n d  22.

T h e  custom  o f  s a ilo rs  to  tre a t s a i l in g  sh ips w hen  
i n  the  trades as c lose -hau led  sh ips  w hen  the y  a re  
s a i l in g  a  p o in t  o r  tw o  f r o m  be ing  as c lose-hau led  
as they c a n  lie , does n o t a ffect the le g a l co n s tru c 
t io n  o f  the re g u la tio n s , a n d  the c o u rt w i l l  n o t 
exonera te  vessels so s a il in g  f r o m  d u tie s  a p p l i-  
capab le  to s a il in g  sh ips  i n  o th e r la titu des '.

S em ble, a  s a il in g  s h ip  is  c lose-hau led  w i th in  the  
m e a n in g  o f  a r t .  14 i f  she is  s a i l in g  h a l f  a  p o in t  
f re e  o f  the  nearest she ca n  lie  to the  iv in d ,  b u t n o t 
i f  she is  tw o  p o in ts  off.

T h e  s a il in g  s h ip  E .  W . w h ile  s a il in g  fre e  in  the  
tra des  saw  the re d  l ig h t  o f  the s a i l in g  vessel A . 
on  he r s ta rb o a rd  bow. The A . w as s a i l in g  close- 
h a u le d  (as i t  is  ca lle d  in  the tra d e s ), b u t w as i n  
fa c t n o t as close to the  w in d  as she co u ld  lie . A s  
the vessels approa ched  the E .  .W . p o rte d  to Iceep 
o u t o f  the  w a y  o f  the A . A t  a b o u t the sam e tim e  
the A . n o t o n ly  lu ffe d  u p  as close as she cou ld  to  
the iv in d ,  b u t a lso w e n t a  l i t t l e  f a r th e r  u n d e r  a  
s ta rb o a rd  he lm , th u s  c o u n te ra c tin g  the p o r t in g  o f  
the  E .  W ., a n d  a  c o ll is io n  occu rred .

H e ld ,  th a t the A . a lte re d  he r course in  breach o f  
a r t .  22, a n d  w as to  b lam e f o r  the c o ll is io n .

T his was an appeal by the p la in tiffs  in  a co llis ion 
action from  a decision o f B u tt,  J. ho ld ing  th e ir  
sa iling ship the A rd e n ca p le  solely to  blame fo r  a 
collis ion w ith  the defendants’ sa iling  ship the 
E a r l  W em ys.

The collis ion occurred about 8 p.m. on the 
8 th  Sept. 1888 in  the South A t la n t ic  Ocean in  
la t. 2 deg. S. and long. 27 deg. W .

The facts alleged by the p la in tiffs  were as 
fo llo w s : S hortly  before 8.10 p.m. on the 8th Sept, 
the  A rd e n ca p le , a sa iling  ship of 1737 tons reg ister, 
laden w ith  a cargo of salt, and on a voyage from  
L ive rpoo l to Calcutta, was in  lat. 2 deg. 56 m in. S. 
and long. 27 deg. 27 m in . W . There was a 
moderate S.E. w in d  tru e  (or S.E. southerly mag
netic). The A rd e n c a p le  was on the po rt tack 
sa iling  by  the w ind  w ith  her sails li f t in g .  She 
was heading S.W. by S. |  tru e  (or S.W. }  W .
(o) Reported by J. P. A kpinalt. and B utleu  ASPIHALL, Esqrs.,

Barristers-at-Law.

magnetic). In  these circumstances those on the 
A rd e n ca p le  saw the green lig h t  of the E a r l  W em ys  
d is tan t about two miles, and about a po in t on the 
po rt how. The A rd e n c a p le  kep t her course, bu t 
when the E a r l  W em ys  was r ig h t  ahead and cross
in g  the hows of the  A rd e n c a p le , the A rd e n c a p le  
lu ffed  a l i t t le  to check her way. Y e ry  sho rtly  
afterwards, when the E a r l  W em ys  was on the s ta r
board bow of the A rd e n ca p le , she shut in  her green 
l ig h t  and opened her red, rendering  a collis ion in 
evitable. A s the on ly  chance o f avo id ing a 
collis ion the  helm  of the  A rd e n c a p le  was at once 
p u t hard-up and the weather cross-jack braces 
and m izzen halyards were le t go to  assist her in  
paying off, b u t nevertheless the stem of the 
A rd e n c a p le  s truck  the p o rt side o f the E a r l  
W em ys  between the m ain and mizzen masts.

The facts alleged by  the defendants were as 
follows : A t  about 8 p.m. on the 8 th  Sept, the  E a r l  
W em ys, a sa iling  ship o f 1411 tons reg is ter, laden 
w ith  a cargo o f wheat, and on a voyage from  San 
Francisco to  Queenstown, was in  about la t. 2 deg.
S. and long. 27 deg. W . The w ind  was a fresh 
S.E. trade, and the E a r l  W em ys  was under a ll 
sail on the starboard tack, heading about N . by 
E. In  these circumstances those on hoard the 
E a r l  W em ys  observed the red lig h t  o f a vessel, 
w h ich  proved to be the A rd e n ca p le , d is tan t about 
tw o miles, and bearing fro m  one and a ha lf to two 
points on the starboard bow. The A rd e n c a p le  
was assumed to he close-hauled on the po rt tack, 
and the he lm  of the E a r l  W em ys  was a t once 
ported. W hen the A rd e n c a p le  had. been b rought 
ahead, she suddenly opened her green and shut 
in  her red lig h t. A s the E a r l  W em ys was ra p id ly  
a lte rin g  under her p o rt helm, i t  was kept a-port 
and hard-a-port as the  on ly chance o f avo id ing a 
collision. B u t the A rd e n c a p le  came on s t i l l  show
in g  her green lig h t u n t i l  close to , when her red 
lig h t  again opened, and w ith  her bow sprit she 
s tru ck  the m izzen-mast of the E a r l  W em ys, and 
then w ith  her stem s tru ck  the E a r l  W em ys  on 
her po rt quarter.

The defendants charged the p la in tiffs  ( in te r  
a l ia )  w ith  a lte rin g  th e ir  course.

The fo llow ing  Regulations fo r  P reven ting  Col
lis ions a t Sea were re fe rred  to  :

A rt. 14. When two sailing ships are approaching- one 
another so as to involve risk of collision, one of them 
shall keep out of the way of the other as follows, viz. 
(a) A  ship which is running free shall keep out of the 
way of a ship which is close-hauled.

A rt. 22. Where by the above rules one of two ships 
is to keep out of tho way, the other shall keep her 
course.

I t  was proved and adm itted  a t the t r ia l  th a t 
in  the trades sa iling  vessels w h ich are one to  
tw o po in ts from  being absolutely close-hauled are 
treated as close-hauled vessels.

B u tt,  J. found th a t the  co llis ion was caused by 
the lu ffin g  o f the A rd e n ca p le , she hav ing  come up 
from  being about tw o po in ts  free to  qu ite  close- 
hauled : (60 L . T. Rep. N . S. 431; 6 Asp. M ar. 
Law  Cas. 364.)

S ir W a lte r  P l i i i l im o r e ,  B a rn e s , Q.C., and Le ek  
fo r  the appellants in  support o f the appeal.— The 
E a r l  W em ys  is solely to  blame. The A rd e n ca p le  
never deviated fro m  her course. Assum ing she 
d id  lu ff  a l i t t le ,  she was ju s tifie d  in  so doing so : 

The A im o, 29 L. T. Rep. N. S. 118; 2 Asp. Mar.
Law Cas. 96;

The M a rm ion , 27 L. T. Rep. N. S. 255 ; 1 Asp. Mar.
Law Cas. 412.
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Moreover, on the a u th o rity  o f T h e  T a s m a n ia  (60 
L . T. Rep. N . S. 692 ; 6 Asp. M ar. Law  Cas. 381 ; 
14 P. D. 53), the A rd e n ca p le  was bound to  lu f f  when 
she saw the E a r l  W em ys  pe rs is ting  in  do ing 
wrong. A ssum ing the A rd e n ca p le  to  have done 
wrong, she is free from  blame on the  ground tha t 
the  w ro ng fu l manœuvre of the E a r l  W em ys  was 
a t the last moment and gave the officer o f the 
A rd e n c a p le  no tim e to  judge what he ought to  do : 

The Bywell Castle, 4 P. Div. 219 ; 4 Asp. Mar. Law 
Cas. 207 ; 41 L. T. Rep. N. S. 747 ;

The Khedive, 5 App. Cas. 876 ; 43 L. T. Rep. N. S. 
610 ; 4 Asp. Mar. Law Cas. 360.

M y b u rg h , Q.C. and Bailees, fo r  the respondents. 
— The co llis ion was solely caused by the excessive 
lu ffin g  of the A rd e n ca p le . A ssum ing a vessel is 
ju s tifie d  in  lu ffin g  a l it t le ,  she does w rong  in  
lu ffin g  as m uch as the A rd e n c a p le  d id  :

Chadwick v. City of Dublin Steam Packet Company, 
6 E ll. & B. 771 ;

The Great Eastern, 2 Mar. Law Cas. O. S. 97: 11 
L. T. Eep. N . S. 5 ; 8 Moo. P. C. C. 31 ;

The Singapore, L. Rep. 1 P. C. 378.
S ir W a lte r  P h i l l im o re  in  rep ly.
L o rd  E sher, M .R.— In  th is  case we are advised 

and come to  the conclusion tha t, i f  the A rd e n c a p le  
had not lu ffed  as much as she d id , there would 
have been no collision. I t  fo llows therefore tha t, 
whether the E a r l  W em ys  d id  th a t w h ich  she d id  
in  the best way o r not, or w hether she d id  in  a 
way w h ich  i f  i t  were on ly  a question of seaman
ship would be a very hazardous way, o r whether 
she ought to  have done i t  as a m a tte r of seaman
ship sooner than  she did, or not, according to  the 
rule, she cannot be found fa u lt w ith  fo r  w hat she 
did. She had a r ig h t  to  take a course wh ich she 
though t would clear her of tha t vessel, and i f  she 
d id  clear the vessel, the rules do no t a llow  us to 
f ind  fa u lt w ith  her. She is to  exercise her own 
d iscretion about the m atter, and th a t d iscretion 
cannot be questioned i f  what she does w il l  clear 
her of the other vessel : she is to  clear her, and in  
any way th a t she th in ks  best. I f  we are advised 
th a t there would have been no collis ion unless 
the A rd e n c a p le  lu ffed  up— th a t is, started i t — tha t 
the collis ion was caused a t a ll events by her 
lu ffin g  up, then the on ly  question th a t remains 
is, was she en titled  to  lu ff  up as much as she did? 
I f  she was, the other vessel m ust have been in  the 
wrong because she d id  not escape her. I f  she 
lu ffed  up more than she was en titled  to, then the 
o ther w ould have escaped her i f  she had not 
lu ffed  up so much, and the collis ion is the resu lt of 
her lu ffing.

Now, three po in ts suggest themselves to  one : 
f irs t of a ll, are these rules to  be construed 
d iffe re n tly  w ith  regard to  ships in  the trades, as 
they are called— tha t is, the  rules w h ich  are to  
govern the action of these ships w ith  regard to 
each other when they  are approaching so near 
th a t there m ay be danger of collis ion —  are 
they to be construed d iffe re n tly  in  the trades 
from  w hat they would be in  any other place? 
A bou t th a t m y  m ind is clear th a t they are not. 
The rules are made to  apply to  the sa iling  of 
ships wherever they  are. Then comes another 
question : i f  a vessel is w ith in  the m eaning of 
ru le  14, clause (a ), a close-hauled vessel, w hat is 
the meaning of keeping her course in  ru le  22 as 
applied to  th a t ? A  vessel m ay be close-hauled, 
th a t is, sa iling  on the  w ind  w ith  her yards not 
so pointed as they  could be ; th a t is to  say, her

yards not square, o r not so placed as they would 
be i f  she was sa iling free. She m ay be sa iling  on 
a w ind, th a t is close-hauled, w ith in  the meaning 
o f the f irs t  of those rules, a lthough she is not as 
close-hauled as she can possibly be; tha t is, ja m 
med close to the w ind— I  believe th a t is the 
nautica l phrase fo r it .  I f  she is sa iling ha lf a 
po in t off tha t, the cases seem to  have said tha t 
she is nevertheless close-hauled w ith in  the mean
in g  of the ru le. The phrase close-hauled does 
not mean jam m ed close to the w in d ; i t  means 
more off than tha t. H ow  fa r  off could she be 
sa iling  and ye t be said to  be close-hauled, how 
fa r  off being close jam m ed to  the w ind?  H a lf  a 
po in t off, I  th in k  everybody is clear th a t she 
would s t i l l  be a close-hauled ship. I  th in k  we 
are to ld  tha t she m igh t be sa iling a po in t off, and 
yet be considered w ith in  the firs t pa rt of th a t ru le  
a close-hauled ship. W hether th a t would be so i f  
she were more than tha t, say a po in t and a half, 
I  am not qu ite  so c e r ta in ; and i t  does not seem 
necessary to  consider i t  in  th is  case, as she was 
here two points off, tw o points or more. I  should 
say she was no longer a close-hauled ship. I t  
does not do to  say th a t sailors ca ll a ship in  the 
trades a close-hauled ship when she is re a lly  a 
free ship. I f  they sail th e ir  ship free in  the trades 
in  order to  get th rou gh  the trades qu icker they 
are a ship sa iling  fre e ; they are not a ship sa iling 
close-hauled. B u t th is  ship has been taken by every
body to  be a close-hauled ship. I  should suppose, 
therefore, th a t i f  she was a close-hauled ship you. 
m ust not say th a t she was a free ship ; you m ust 
say th a t she was s t i l l  close-hauled although a 
po in t free, sa iling  so as no t to  be jam m ed close, 
and perhaps a l i t t le  more— I  w il l  no t say she was 
not. Now, i t  was said, i f  th a t is so, m ig h t she, 
when she is to ld  to keep her course, come up 
fro m  th a t po in t, o r a l i t t le  more up to  jam m ed 
close; th a t is, m ig h t she come up a po in t P I t  is 
not necessary in  the view  th a t we have u ltim a te ly  
taken of th is  case to decide th a t now. I t  is a po in t 
of construction which, a lthough not long to  state, 
seems to  me to  be extrem ely d iff ic u lt to  answer. 
I  am not prepared to  say whether she m igh t. I t  
has been held by tw o courts at least th a t i f  she 
comes up on ly h a lf a po in t, tha t is, i f  she was 
sa iling  h a lf a po in t off be ing jam m ed close, and 
came up on ly ha lf a po in t, i t  could not be said 
tha t she was no t keeping her course. Nobody 
has ye t said whether, i f  she was sa iling  a po in t 
off, and came up th a t whole po in t, she w ould be 
rea lly  a lte rin g  her course. I t  is not necessary to 
decide it ,  because we have come to  the conclusion 
th a t th is  vessel came up more than tha t, and th a t 
she no t on ly  came up so as to  be w hat you call 
close-jammed, b u t th a t she went over th a t po in t, 
and th a t therefore she had deviated from  her 
course more than com ing up so as to  be jam m ed 
to  the w in d ; she had brought herself up u n t il her 
sails were sh a k in g ; u n til,  therefore, she had come 
r>\ er the  po in t th a t I  said, and to  a po in t such as 
th a t she could no t have sailed on i t — she m ust 
have gone off again before she could have sailed— 
i f  so, she has done more than even on the extreme 
ru lin g  which I  have ju s t stated she was en titled  
to  do. She has, therefore, come up more than 
tha t, and i f  she came up more than  tha t, we can
no t doubt bu t tha t she altered her course from  
w hat i t  had been, and tha t a lte ra tion  of her 
course caused the collision. W ith o u t her having 
done th a t there would have been no collision.
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Therefore the other ship cannot have caused the 
collis ion ; therefore she was solely to  blame, and 
the judgm ent of the learned judge below is r ig h t.

Cotton and L in d le y , L .JJ . concurred.
Solic ito rs fo r the p la in tiffs , Stokes, Saunders, 

and Stokes.
S olic ito rs fo r the defendants, Waltons, Buhl), 

and Johnson.

HIGH COURT OF JUSTICE.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
Tuesday, M a y  7,1889.

(Before B utt, J.)
The Eclipse, (a)

C o llis io n — C ounty C o u rt ay-peal— A p p lic a tio n  to 
adduce fresh  evidence— D iv is io n a l C ourt—
Ju d ica tu re  Act 1873, ss. 45 an d  52; I t .  S. C ., 
O rder L IX . ,  r r .  4, 17.

A  ju d g e  o f  the Probate, D ivorce, ancl A d m ira lty  
D iv is io n  s itt in g  alone can e n te rta in  a n  app lica 
t io n  f o r  leave to adduce fre s h  evidence a t the 
hearing  o f  an  A d m ira lty  C ounty C ourt appeal. (b) 

This was a m otion by the appellants in  an appeal 
from  the C ity  o f London C ourt fo r  leave to adduce 
fu rth e r evidence a t the hearing  of the appeal.

The action was a collis ion action in  rent in s t i
tu te d  by the owners of the steam tu g  T rave lle r  
against the steam tu g  Eclipse, and at the hearing 
thereof M r. Commissioner K e rr  gave judgm ent 
fo r the defendants.

The m otion was made returnab le before B u tt,  J., 
and, on its  coming on fo r hearing, counsel fo r  the 
respondents took the p re lim in a ry  objection tha t 
the application could on ly be made to a d iv is iona l 
court.

The fo llow ing  enactments were re ferred to, and 
are m ateria l to  the decis ion:—

The Jud ica tu re  A c t 1873:
Sect. 45. A ll appeals from petty or quarter sessions, 

from a County Court, or from any other inferior court 
which might before the passing of this Act have been 
brought to anv court or judge whose jurisdiction is by 
this Act transferred to the High Court of Justice, may he 
heard and determined by divisional courts of the said 
High Court of Justice, consisting respectively of such of 
the judges thereof as may from time to time be assigned 
for that tmrpose, pursuant to the rules of court, or 
(subject to rules of court) as may bo so assigned accord
ing to arrangements made for the purpose by the 
judges of the said High Court. The determination of 
such appeals respectively by suoh divisional courts shall 
be final unless special leave to appeal from tho same to

(a) Reported by J. P. A spin all  and Bu tle ii A spinall, Esqrs., 
Barns ters-at-Law.

(i>) The attention of the learned judge was not called 
to Order L IX ., r. 9, which is as follows : “  The following 
rules (10 to 17) of this order shall apply to appeals to 
tho Queen’s Bench Division from County Courts and 
other inferior courts of record of c ivil jurisdiction in all 
proceedings other than proceedings in bankruptcy.”  
This would appear to exclude the application of rule 17 
to appeals to any division but the Queen’s Bench, and 
i f  these rules are to be taken as containing the only 
procedure applicable to appeals to tho Admiralty D iv i
sion, i t  would seem that tho learned judge had no 
jurisdiction to entertain tho application of The Two 
Brothers (3 Asp. Mar. Law Cas. 99; I P .  Div. 52) and 
The Humber (9 P. Div. 12; 5 Asp. Mar. Law Cas. 181). 
—E d .
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the Court of Appeal shall bo given by the Divisional 
Court by which any such appeal from an inferior court 
shall have been heard.

Sect. 52. In any cause or matter pending before the 
Court of Appeal, any direction incidental thereto, not 
involving the decision of the appeal, may be given b y  a 
single judge of tho Court of Appeal; and a single 
judge of the Court of Appeal may, at any time 
during vacation, make any interim order to prevent 
prejudice to the claims of any parties pending an appeal 
as he may think f i t : but every such order made by a 
single judge may be discharged or varied by the Court of 
Appeal or a divisional court thereof.

Order L IX ., r. 4. Every judge of the High Court of 
Justice for the time being shall be a judge to hear and 
determine appeals from inferior courts under sect. 45 of 
the principal Act. A ll such appeals (except Probate 
and Admiralty appeals from inferior courts and from 
justices which shall be to a divisional court of the 
Probate, Divorce, and Admiralty Division) shall be 
entered in one lis t by the officers of the Crown Office 
Department, and shall he heard by such divisional court 
of the Queen’s Bench Division as the Lord Chief Justice 
of England shall from time to time direct.

Order L IX ., r. 17. Subject to these rules, the rules for 
the time being in force w ith respect to appeals from the 
High Court to the Court of Appeal shall, so far as 
practicable, apply to and govern appeals from County 
Courts and other inferior courts of record of c iv il ju ris
diction to the High Court.

Watson, fo r  the respondents, in  support of the 
objection.— A  single judge has no ju r is d ic tio n  to 
en te rta in  th is  application. B y  sect. 45 of the 
Jud ica ture A c t 1873, and by O rder L IX . ,  r. 4, 
A d m ira lty  appeals from  C ounty Courts are to be 
heard and determ ined by d iv is iona l courts of 
the Probate, D ivorce, and A d m ira lty  D iv is ion , 
and hence they alone have ju r is d ic tio n  to  en terta in  
any application inc iden ta l thereto. Sect. 52 o f 
the Jud ica tu re  A c t 1873 is dealing w ith  ju r is d ic 
tion , and is not made applicable to  C ounty C ourt 
appeals by O rder L IX . ,  r .  17, w h ich is solely 
dealing w ith  procedure.

Cohen, Q.O. (w ith  h im  Butler Aspinall) fo r  the 
appellants, contra.— B oth  the Jud ica tu re  A c t and 
the rules made thereunder deal w ith  procedure, 
and hence O rder L IX . ,  r. 17, in  express term s 
applies the provisions of sect. 52 of the Jud ica
tu re  A c t 1873 to  C ounty C ourt appeals. The 
convenience o f so ho ld ing  is obvious, as other
wise special d iv is iona l courts w ou ld  have to  
be he ld in  th is  d iv is ion  fo r  en te rta in ing  th is  
class of application, whereas i f  a single judge can 
deal w ith  it ,  i t  can be made and disposed o f when 
occasion requires.

B utt, J .— I  th in k  I  have power to  en te rta in  th is  
application, and shall do so.

The app lica tion  was then heard and granted.
S o lic ito r fo r  the appellants, Oswald H. 

Clarkson.
S olic ito rs fo r  the respondents, Tatham, Oblein, 

and Nash,.

Wednesday, May 15, 1889.
(Before B utt, J., assisted by T r in ity  M asters.)

T he Sc iiw an . (a)
Collision—River Thames—Vessels crossing river 

—Rules and Bye-laws for the Navigation, of the 
River Thames, arts. 24 and 25.

Where a vessel lying at anchor in the river Thames 
head to tide gets under way for the purpose of 
proceeding up or down the river with the tide, and

(a) Reported by J. P. A spinall and B utlkk  A spin all , Esqrs., 
Barristcrs-at-Law.

3  G
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in  tu rn in g  round  she has to w o rk  across the r ive r, 
she is  a steam-vessel “  crossing f ro m  one side o f  
the r iv e r  tow ards the other side ”  w ith in  the 
m eaning o f  a rt. 24 o f  the Buies and  B ye-law s f o r  
the N a v ig a tio n  o f the B iv e r  Thames, and i t  is  her 
d u ty  to keep out o f  the w ay o f  vessels n a v iga ting  
u p  and  doivn the r iv e r, and  o f the la tte r to keep 
th e ir  course, under a rt. 25.

T his  was a co llis ion  action in  rem  by the owners 
of the steamship A n n ie  against the  owners o f the 
steamship Schwan. The defendants counter
claimed.

The co llis ion occurred in  Gravesend Reach at 
about 10 a.m. on the 16th Dec. 1888.

The facts alleged by the  p la in tiffs  were as 
follows : S h o rtly  before 10 a.m. on the 16th Dec. 
the A n n ie , a steamship of 785 tons reg ister, was 
in  Gravesend Reach in  the course of a voyage 
fro m  London to  Newcastle-on-Tyne in  ballast. 
The A n n ie  was heading down Gravesend Reach 
w e ll to  the south of m id  channel under a s ligh t 
p o rt helm, m aking  about three knots an hour 
th rou gh  the water. The tide  was h a lf flood 
ru n n in g  about tw o knots. I n  these c ircum 
stances those on board the A n n ie  observed a 
steamship, which proved to be the  Schican, 
bearing about 2 to  3 po in ts on the p o rt bow and 
500 yards low er down the r iv e r. The Schw an  
was ly in g  w ith  her head down r iv e r  s lig h tly  
ang ling  to  the south, apparently g e ttin g  under 
way. The engines of the A n n ie  were thereupon 
p u t dead slow, and a single blast was blown on 
her w h is tle  to indica te th a t she was under a 
p o rt helm. A s the A n n ie  approached her the 
S chw an  was seen to  be an g ling  more a thw art 
the  r ive r, and the engines of the A n n ie  were 
thereupon stopped. S ho rtly  a fterwards, however, 
the  Schw an  was suddenly seen to  come ahead as 
i f  to  cross the bows o f the A n n ie , causing r is k  of 
collis ion. A ltho ug h  the engines of the A n n ie  
were at once reversed fu l l  speed, the  Schwan  
came on and w ith  her starboard side s truck  the 
stem of the A n n ie , doing her damage.

The facts alleged by  the defendants were as 
follows : A t  about 10.30 a.m. on the 16th Dec. 
the  Schwan, a German steamship of 1011 tons 
reg is ter, was in  Gravesend Reach on a voyage 
from  Bremerhaven to  London. She had a 
general cargo and carried passengers, and was in  
charge of a du ly  licensed T r in i ty  House p ilo t. 
She had dropped her anchor a short tim e  before 
on the n o rth  side of the r iv e r  on account of c ra ft 
in  the reach, and a t the tim e  in  question was 
g e ttin g  her head up r iv e r  and a ng ling  somewhere 
about W . S. W . H e r speed was about one kno t 
an hour, and her w h istle  was being d u ly  sounded. 
In  these circumstances those on board the 
Schw an  observed the A n n ie  about tw o cables 
lengths oft' and about fo u r po in ts on th e ir  
starboard bow. The engines of the Schwan, 
w hich had been going ahead fo r  the purpose of 
c learing a vessel at anchor, were stopped. H e r 
helm  was starboarded, and two blasts o f her 
w h is tle  were blown. T h e A n n ie , however, w ith o u t 
answering the signal, came on and tr ie d  under a 
p o rt helm  to cross the bows o f the Schwan. Two 
short blasts of the Sclncan’s w histle  were again 
b lown and her engines were set fu l l  speed astern. 
Three short blasts of her w h istle  were then given, 
b u t the A n n ie  w ith o u t slackening her speed s truck  
the  starboard side of the Schw an  w ith  her stem.

The defendants, besides denying th a t the 
Schw an  was neg ligen tly  navigated, set up  the 
defence of com pulsory pilotage.

The p la in tiffs  (in te r  a lia )  charged the defen
dants w ith  breach of a rt. 24 of the Rules and 
Bye-laws fo r the N av iga tion  of the  R ive r Thames, 
which is as follows :

Act 24. Steam-vessels crossing from one side of the 
river towards the other side shall keep out of the way 
of vessels navigating up and down the river.

A rt. 25. Where by the above rules one of two vessels 
is to keep out of the way, the other shall keep her 
course.

S ir W a lle r  P h ill im o re  (w ith  h im  J. P . A s p in a ll)  
fo r  the p la in tiffs .— The defendants are to blame 
fo r  breach o f a rt. 24 o f the Rules and Bye-laws 
fo r the N av iga tion  o f the R ive r Thames. The 
S c lrn a n  was “ crossing from  one side of the  r iv e r  
towards the o ther side ”  w ith in  the m eaning of 
th a t a rtic le , and hence i t  was her d u ty  to  keep 
out of the way of the A nn ie , w h ich  she adm itted ly  
neglected to  do. The A n n ie  was bound, in  
compliance w ith  a rt. 25, to  keep her course, and 
tha t she did, and therefore no blame can bo 
attached to her.

B u c k n ill, Q.C. and Pylce, fo r  the defendants, 
contra.— The Schwan  was no t w ith in  a rt. 24. 
She was m erely tu rn in g  in  the r ive r, and not 
crossing fro m  one side of the r iv e r  to  the other. 
The a rtic le  was never meant to apply to the 
circumstances of the present case. Those on the 
A n n ie  saw the manoeuvres of the Schwan, and yet, 
instead o f w a itin g  or go ing under the Schw an’s 
stern, chose to come on, and so brought about the 
collision.

S ir  W a lte r P h ill im o re  in  rep ly.

B utt , J.— I n  th is  case the A n n ie  was going 
down the reach at a moderate speed w e ll outside 
the line  of buoys. A lth o u g h  her captain described 
the co llis ion as having occurred ju s t inside the 
buoys, I  th in k  i t  clear th a t i t  was w e ll outside. 
Now  the Schwan  was crossing the r ive r, having 
been ju s t before a t anchor on the n o rth  shore. 
She was crossing the rive r, or, to  quote the 
language o f a rt. 24 o f the Thames Bye-laws, she 
was “  crossing from  one side of the r iv e r towards 
the other side.”  The vessels were, as i t  seems to 
me, w ith in  the provisions of arts. 24 and 25. B y  
art. 24 i t  was the d u ty  of those in  charge o f the 
Schwan  to keep her out of the way of the A nn ie . 
The re la tive  d u ty  of the A n n ie  was to keep her 
course. The A n n ie  d id  keep her course, and the 
Schw an  also d id  something very  lik e  keeping her 
course, b u t i t  was a course which, instead of 
keeping her ou t of the way of the  A nn ie , 
p u t her in to  it ,  and hence the collision, the 
A n n ie ’s stem s tr ik in g  the starboard side of the 
Schwan  ju s t before the fo rerigg ing .

The account g iven by the master and p ilo t of the 
Schican  is, th a t those on the A n n ie  seeing them  
heading towards the south shore w ould starboard 
the helm and go under th e ir  stern. Reckoning 
on th a t, they chose to keep on heading across the 
rive r, and they gave moreover the two-b last s ignal; 
th a t is to say, they expected tha t the A n n ie  to 
please them  would com m it a breach of a rt. 25. 
Seeing the persistency of the Schw an  in  a ttem p t
in g  to  cross her bows in  v io la tion  of a rt. 24, which 
the A n n ie  had no reason to expect, she stopped 
and reversed her engines. I t  is tru e  th a t th a t 
was no t done in  tim e to  avoid s, collision.
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A lth o u g h  from  the photographs i t  does not 
appear to  me to  have been a ve ry  severe blow, i t  
seems to  be one which m ig h t w e ll have been 
caused by the Schw an  d r if t in g  up w ith  a tw o-knot 
t id e  and w ith  the A n n ie  nearly  stopped, a lthough 
I  do no t believe the s to ry  th a t she was actua lly  
m aking sternway. I t  fo llows from  w hat I  have 
said th a t the Schwan  was neg ligen tly  navigated. 
N ow  comes the question, can her owners be held 
liab le?  [The learned Judge then dealt w ith  the 
plea o f com pulsory pilotage, and having held th a t 
i t  was established dismissed the cla im  and counter
c la im  w ith  no order as to costs on e ither side.] 

S olic ito rs: fo r  the p la in tiffs , B otte re ll and R oche ; 
fo r the defendants, ClarJcson, Qreenwells, and Co.

Tuesday, M a y  21,1889.
(Before B utt , J.)
T he N er eid . (a)

L im ita t io n  o f  l ia b i l i t y — Loss o f  l i fe — Actions under 
L o rd  C am pbe ll’s A c t — S ta y  o f  proceedings—  
M erchan t S h ip p in g  A c t 1854 (17 & 18 Viet. c. 
104), 8.514.

I n  an  action  f o r  l im ita t io n  o f  l ia b i l i t y  in  respect o f  
a  co llis ion  f o r  w h ich  the p la in t if fs  had  adm itted  
l ia b il i t y ,  a nd  in  w h ich  loss o f  l ife  had  ensued, the 
C ourt gran ted  a  decree l im it in g  the p la in t if fs ’ 
l ia b i l i t y  to Ih l .p e r  ton, upon paym en t in to  court 
o f 81. p e r ton an d  security being given f o r  the 
balance, but refused to stay life  actions w h ich  had  
been in s titu te d  in  the A d m ira lty  D iv is io n , the 
p la in t if fs  in  such actions w ish in g  to have th e ir  
damages assessed by a  ju r y .

T his was an action of lim ita t io n  of l ia b i l ity  by the 
owners of the steamship N ere id , to  l im it  th e ir  
l ia b i l i ty  in  respect o f a collis ion between the 
N e re id  and the steamship E illo c h a n .

The collis ion occurred on the 3rd Feb. 1889, and 
in  consequence thereof several lives were lost.

A ctions were subsequently in s titu te d  under 
L o rd  Campbell’s A c t, by the personal representa
tives of the deceased, against the N ere id , in  the 
A d m ira lty  D iv is ion.

The owners of the  N ere id  adm itted  th e ir  l ia b il ity  
fo r the collision, and now asked fo r judgm ent in  
the lim ita t io n  action.

J . P . A s p in a ll fo r  the p la in tiffs .— The p la in tiffs  
ask fo r  the usual decree, viz., to  l im it  then- 
l ia b i l i ty  to  15L per ton, and fo r  an order s tay ing  
a ll pending actions.

H . Stokes fo r the p la in t if fs  in  the  life  actions. 
— M y  c lients object to  having th e ir  actions stayed. 
They have a r ig h t  to have th e ir  claims assessed 
by a ju ry .

B utt, J.—The p la in tiffs  in  the life  actions are 
en titled  to  have th e ir  claims assessed by a ju ry . 
I  shall therefore decline to  stay them. The 
p la in tiffs  are en titled  to a decree lim it in g  th e ir  
lia b il ity  to 151. per ton, and' they^ m ust give 
security  fo r the difference between 151. and 81. in  
respect o f the life  claims. The 81. per ton  they 
w i l l  pay in to  court.

Solic ito rs fo r  the  p la in tiffs , T. Cooper and Co. 
S olic ito rs  fo r  the life  claim ants, P r itc h a rd  and 

Sons._______________________________
(a) Reported by J. P. A spin all  and BUTLER ASPINALL, Esqre., 

Barristers-at-Law.

[A dm .

Tuesday, M a y  28, 1889.
(Before B utt, J.)

T he D urham  C it y , (a)
M aster’s disbursements — C h a rte r-p a rty  — Coals 

— L ia b i l i t y  o f  shipowners.

P y  a cha rte r-pa rty  between the charterers and  the 
owners o f a  steamer i t  was p rov ided  th a t the 
owners should m a in ta in  her in  a  tho rough ly  
efficient s ta te ;  th a t the charterers should p rov ide  
and  p a y  f o r  a l l  coals a nd  fu e l,  p o rt charges, 
pilo tages, agencies, commissions, and  a l l  other 
charges whatsoever n o t apperta in in g  to the w o rk 
in g  or efficiency o f  the steam er; and  th a t i f  in  con
sequence o f  the deficiency o f  men o r stores, c o ll i
s ion, w a n t o f  repa irs , breakdown, an d  other causes, 
she p u t  in to  an y  p o r t  o ther th a n  th a t to w h ich  she 
was bound, the p o r t  charges, p ilotages, an d  other 
expenses a t such p o r t  should be borne by the 
owners. The steamer p u t  in to  a p o r t  to w h ich  
she was not bound, f o r  the alleged purpose o f  
re p a ir in g  the condenser, w h ich  was leaking. I n  
consequence o f  such dev ia tion  the m aster had  to 
buy extra  coals, an d  now sought to make the 
shipowners lia b le  f o r  them.

H e ld , tha t, assum ing the d ev ia tion  was caused by 
the breakdown o f  the condenser, the p ric e  o f  the 
coals was not “  p o rt charges, p ilo tages, and  other 
expenses,”  and  th a t therefore the shipow ners were 
no t liab le.

T his was an action in  re in  fo r  master’ s wages and 
disbursements against the owners o f the steam
ship D u rh a m  C ity .

The p la in t if f  was the  late m aster of the D u r 
ham  C ity , and claimed the sum of 2131. 8s.

B y  his statement o f c la im  the p la in t if f  alleged 
th a t w h ile  on a1 voyage fro m  the  R ive r P la te  to  
L ive rpoo l i t  became necessary, ow ing to  the con
d itio n  of the sh ip ’s condenser, w-hich was leaking 
badly, to  p u t in to  V ig o  to  repa ir it .  W h ils t  at 
V ig o  he incurred  lia b ilit ie s  fo r necessaries fo r the 
ship, in c lud in g  a fu r th e r supply of coal, w h ich had 
been rendered necessary in  consequence of the 
devia tion, w h ich  lia b ilit ie s  the defendants refused 
to  meet.

The defence, so fa r  as is m ateria l, was as follows : 
The defendants say th a t:
2. They deny that at any time on the said voyage i t  was 

or i t  became necessary, owing to the condition of the 
said ship’s condenser, to put into Vigo or any other port.

3. They do not admit that the p la in tiff made any dis
bursements as alleged on behalf of the said ship and the 
defendants or either.

4. No balance or sum of money whatever is due from 
the defendants to the plaintiff, and the defendants do 
not admit that any of the said particulars are correctly 
set forth.

5. I f  the plaintiff acted as master of the said ship 
(which is not admitted) he was appointed by, and was in 
fact the servant of, Messrs. R. P. Houston and Co., to 
whom the said ship was chartered on the 14th Nov. 1888 
for one round voyage to the River Plate and home ; and 
i f  the plaintiff in fact incurred liabilities and made dis
bursements in the port of Vigo he did so as the servant 
of the said charterers, and not on account of or w ith the 
authority of the said ship or the defendants. The 
defendants crave leave to refer to the charter-party of 
tho said ship on the voyage in question.

6. By the terms of the said charter-party the disburse
ments of the said ship in the port of Vigo were for the 
charterers’ account, and aro not payable by the defen
dants, and they are in no way liable for tho same. I f  
any sum of money or balance of any account or accounts 
is due to the plaintiff, i t  is a sum or balance of 231. Is. 2d.( 
which tho defendants have paid into court.
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The pa rticu la rs  of the p la in t if f ’s c la im  included 
a sum of 1821. fo r  coal at V igo, and various other 
charges, such as clearance out, p ilo tage in  and 
out, consular charges, stamps fo r  m anifest, p ro 
visions, &c.

The m ateria l provisions of the cha rte r-pa rty  
■were as follows :

I t  is this day mutually agreed . . . The owners 
shall provide and pay for all oils, paints, and stores for 
the vessel, and for all provisions and wages of the 
captain, officers, engineers, firemen, and crew ; shall pay 
for the insurance on the vessel, also for a ll engine room 
stores, and maintain her in a thoroughly efficient state 
in  hull and machinery for the servico. The charterers 
shall provide and pay for all the coals and fuel, port 
charges, pilotages, agencies, commissions, and all other 
charges whatsoever not appertaining to the working or 
efficiency of the steamer. . . . Charterers to appoint
their own captain, who shall command steamer during 
tenure of this charter-party, owners paying him at the rate 
of 25{. per month. The master shall be under the orders 
and directions of the charterers as regards employment, 
agency or other arrangements. . . . I f  the charterers
shall have reason to be dissatisfied w ith the conduct of the 
master, officers, or engineers, the owners shall, on 
receiving particulars of the complaint, investigate the 
same, and i f  necessary make a change in the appoint
ments. . . .  In  the event of loss of time from the 
deficiency of men or stores, collision, want of repairs, 
breakdown of machinery, or other causes appertaining 
to the duties of the owners, preventing the working of 
the vessel for more than twenty-four working hours, the 
payment of hire shall cease until she be again in an 
efficient state to resume her service; and i f  in conse
quence of such deficiency, collision, want of repairs, 
breakdown, or other causes, the vessel puts into any 
port or ports other than those to which she is bound, 
por charges, pilotagss, and other expenses at those ports 
shall be borne by the owners.

A t  the tr ia l the p la in t if fs  witnesses swore tha t 
the ship pu t in to  V igo in  consequence of the con
denser having broken down, and th a t i t  was 
riecessary to  go there to  repa ir it .

I t  appeared th a t the  p la in tiff, when paying 
fo r the disbursements at V igo, drew a d ra ft upon 
Houston and Co., the charterers, w h ich  they 
refused to  accept. The p la in t if f  was subsequently 
sued by the holders of the d ra ft, who recovered 
judgm en t against h im . The defendant’s w i t 
nesses alleged th a t the sole reason fo r p u ttin g  
in to  "Vigo was tha t the m aster had started  on the 
voyage w ith  an insuffic ient supply of coal, and 
th a t the repairs to the condenser m igh t have been 
effected at sea.

S ir W a lte r P h ill im o re  (w ith  h im  C arver and 
M ansfie ld ) fo r the p la in tiff.— A l l  the  expenses at 
V ig o  were the necessary consequence of the break
down o f the condenser, and are there fore by the 
te rm s o f the cha rte r-pa rty  to be pa id fo r  by the 
shipowners. The coals come w ith in  the words 
“  o ther expenses at those ports.”  [Butt, J.— The 
fa c t o f the m aster draw ing upon the charterers 
w ou ld  seem to  show tha t he was look ing to  them 
fo r in de m n ity .] H e is not a lawyer, and his acts 
cannot affect the legal r ig h ts  of the case. I t  seems 
only reasonable th a t the shipowners should pay 
these expenses, inasmuch as they were incurred  
in  consequence of a defect in  th e ir  ship.

Barnes, Q.C., fo r  the defendants, contra .— On 
the facts i t  is contended tha t the cause of p u ttin g  
in to  V ig o  was no t the breakdown, bu t shortness 
of coal. A ssum ing i t  to be otherwise, there is no 
l ia b i l i ty  on the owners in  respect of coa l:

The B eesw ing , 53 L. T. Rep. N. S. 55-1; 5 Asp. Mar.
Raw Cas. 484.

There is a special provision in  the cha rte r th a t

the charterers shall pay fo r  a ll coals. The words 
“  po rt charges, pilotages, and other expenses ”  do 
no t include coals.

S ir W a lte r P h ill im o re  in  rep ly .— I f  the devia
t io n  was occasioned by the breakdown, the 
necessity fo r  supp ly ing  fu r th e r  coals was caused 
by the defendant’s breach of contract in  neglect
in g  to  m a in ta in  the ship “  in  a tho rough ly  
efficient state in  h u ll and m achinery,”  as provided 
by the charter. Therefore i f  the charterers are 
liable in  the  f irs t  instance to the master fo r the 
coal, they have a r ig h t  to  recover over against the 
shipowners, and hence to avoid c irc u ity  of action 
the p la in t if f  ought to  recover i t  in  th is  action.

B utt, J.— In  th is  case the p la in t if f,  who was 
the m aster of the steamship D u rha m  C ity , sues the 
owners of th a t ship to  recover the sum of 2131. 8s. 
wh ich he alleges is the balance due to h im  in  
respect of wages and disbursements made on 
behalf of the 'ship. The question fo r  me tu rns  
upon the disbursements, as the wages are no t now 
in  dispute. The strugg le  is, whether the sh ip
owners or the charterers are to  pay fo r the dis
bursements. I  understand i t  to  be the fac t th a t 
both charterers and shipowners are solvent 
people, and by e ither one or other of them 
these disbursements have to be paid.

The main item  in  d ispute is a charge of 1821. fo r 
coal, p u t or. board a t V igo . W ith  reference to th a t 
item  there is a question o f law to be considered, as 
w e ll a,s a question of fact. In  m y opinion, th is  
item  is a m a tte r w h ich m ay be disposed of w ith 
ou t dealing w ith  the question of the cause fo r 
p u ttin g  in to  V :go, because I  th in k  tha t, even 
assuming the p la in t if f  established by evidence 
th a t by reason o f the condition of the sh ip ’s con
denser i t  was necessary to  p u t in to  V igo , I  am 
s t i l l  of opin ion th a t i t  is the  charte rer and not 
the shipowner who is liab le  to  pay fo r the coal. 
I  th in k  there was no a u th o rity  whatever fo r the 
master to  order coals on behalf of the shipowner, 
or to  pledge his c red it fo r  them. The m ateria l 
portions of the cha rte r-pa rty  under consideration 
are these : “  The charterers shall p rov ide and pay 
fo r  a ll the coals and fue l, p o rt charges, pilotages, 
agencies, commissions, and a ll other charges 
whatsoever not apperta in ing to the w o rk ing  or 
efficiency of the steamer . . .  I n  the event o f 
loss o f tim e from  the deficiency of men or stores, 
collision, w ant o f repairs, breakdown of 
m achinery, o r other causes apperta in ing to  the 
duties of the owners, preven ting  the w o rk ing  of 
the vessel fo r more than tw en ty -fou r w ork ing  
hours, the paym ent of h ire  shall cease u n t il she 
be again in  an efficient state to resume her service; 
and i f  in  consequence of such deficiency, c o lli
sion, w ant of repairs, breakdown, or other causes, 
the vessel puts in to  any po rt or ports  other than 
those to  which she is bound, p o rt charges, p i lo t 
ages, and other expenses shall he borne by the 
owners.”  Now, th is  ship p u t in to  V igo, a po rt to 
w h ich she was not bound. Assum ing th a t she 
p u t in  fo r repairs ow ing to  the leakage o f th is 
condenser and fo r no other purpose, I  th in k  there 
is no l ia b il ity  whatever in  respect of these coals. 
The expenses w h ich  are to  be borne by the ship
owners are ejusdem generis w ith  the specified 
charges w ith in  w h ich coals do no t come. There
fore I  am of opinion tha t, ta k in g  the second 
paragraph o f the statement of c la im  to  be proved, 
the p la in t if f  is not en titled  to recover the 182i.
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in  respect of the coal. I f  the defendants had paid 
in to  cou rt a sm all sum m ore than they  have the 
question would end there, because they would 
then have covered the whole o f the p la in t if f ’s 
c la im , less 182Z. B u t I  do no t th in k  th a t the 
am ount pa id in  is qu ite  sufficient. Therefore I  
m ust determ ine the question of fact, w hether th is  
vessel p u t in to  V ig o  because the condenser was 
leaking. I  th in k  th a t the rea l cause fo r p u t
t in g  in to  V ig o  was w ant o f coal and not leakage 
in  the condenser ; and, hav ing  come to th a t con
clusion, I  m ust g ive judgm ent fo r  the defendants, 
and o rder the p la in tiffs  to  pay the costs of the 
action.

Solic ito rs fo r  the p la in tiff, Simpson and North.
S olic ito rs fo r the defendants, Downing. Hol

man, and Co.

HOUSE or LORDS.

Nov. 30, Dec. 3, 4, 1888, and  M a y  27,1889.
(Before the  L ord Chancellor (H a lsbury), Lords 

W atson and M acnaghten.)
H amilton v . B aker  ; T he Sara , (a)

M a r it im e  lie n—M aster's disbursements— A d m ira lty  
C ourt A c t 1840 (3 4 V ie t. c. 65), s. 6—M e r
chant S h ip p in g  A c t 1854 (17 $f 18 Viet. c. 104), 
8 . 191— A d m ira lty  C ourt A c t 1861 (24 Vict.c. 10), 
s. 10.

P r io r  to the A d m ira lty  C ourt A c t 1861 a m aster 
had no m a r it im e  lie n  f o r  disbursements, and  
ne ither th a t A c t n o r the M erchan t S h ip p in g  
A ct 1854 can be co n s trued  as g iv in g  h im  such 
lien . (b)

Judgm ent o f  the C ou rt o f  A ppea l reversed.
The M ary  A n n  (13 L .  T . Pep. N . S. 384 ; 2 M a r.  

L a w  Cas. O .  S. 294; L .  Rep. 1 A .  &  E .  8 ); 
an d  The Feron ia (17 L . T. Rep. N . S. 619; 
3 M a r. L a w  Cas. O. S. 54 ; L . Rep. 2 A . fy E . 
65) overruled.

The G lentanner (S w a . 415) disapproved.
T his was an appeal from  a ju dg m en t o f the C ourt 
o f Appea l ^Lord Esher, M .R., L in d le y  and 
Lopes, L .JJ .) reported in  57 L . T. Rep. N . S. 328 ; 
6 Asp. M ar. Law  Cas. 163; and 12 P. D iv . 158, 
who had affirm ed a ju d g m e n t o f B u tt, J.

The action was b rough t in  the A d m ira lty  D iv i
sion in  rem  by the respondent as p la in t if f,  against 
the owners o f the steamship S a ra  as defendants, 
to  recover the sum o f 183Z. 13s. lOd. and in te rest 
from  M ay 10, 1885, at 5 per cent, per annum, 
being the am ount o f a b i ll o f exchange drawn by 
the  respondent as m aster of the steamship S a ra  
upon her m anaging owners in  respect o f coals and 
necessary po rt charges supplied to  and in cu rred  
by the vessel a t S t»V incen t. The appellants, 
W illia m  H a m ilton  and John H am ilton , in tervened

(а) Reported by C. E. M a i ,DEN, Esq., Barrister-at-Law.
(б) Since the decision in this action the Merchant 

Shipping Act has been amended so as to give a master a 
maritime lien for his disbursements : cf. 52 & 53 Viet, 
c. 46, s. 1, which provides that “  Every master of a ship 
and every person lawfully acting as master of a ship by 
reason of the decease or incapacity from illness of the 
master of the ship shall, so far as the case permits, have 
the same rights, liens, and remedies for the recovery of 
disbursements properly made by him on account of the 
ship and for liabilities properly incurred by him on 
acoount of the ship as a master of a ship now has for 
the recovery of his wages.” —Ed .

in  the  action as mortgagees o f the vessel, and by 
th e ir  defence alleged tha t, on the 23rd A p r i l  1884, 
the vessel was m ortgaged to  them, and th a t they 
entered in to  possession on the 16th M ay 1885, 
and they denied the r ig h t  of the respondent to  
c la im  the am ount sued fo r  against the vessel.

The circumstances w h ich  gave rise to  the 
action were as fo llow s :— The respondent was a 
m aster m ariner, and the steamship Sara belonged 
to a lim ite d  company, and was managed on the 
company’s behalf by Messrs. J. F . Cohen and Co., 
the managers and directors of the company. In  
the early pa rt of the year 1885 the respondent 
was engaged by Messrs. J. F. Cohen and Co. to 
act as master of the vessel on a voyage from  
E ng land to  the R ive r P la te and back to  A ntw erp , 
ca llin g  at St. V incen t in  the Cape de Verde 
Is lands on the  re tu rn  voyage fo r  coals. The 
respondent was ins truc ted  by the managers to  
apply a t St. V in cen t to  a f irm  of M il le r  and 
Nephew, fo r the  supply of the necessary coals, 
and to  draw  upon the managers in  paym ent fo r  
the coals and necessary p o rt charges. In  the 
m onth  of M arch 1885 the vessel on her re tu rn  
voyage had to  p u t in to  St. V in cen t fo r  coals to  
enable her to  complete her voyage to  A n tw erp , 
and in  accordance w ith  his ins tructions the 
respondent applied to  Messrs. M il le r  and Nephew 
fo r  the necessary coals, w h ich  were supplied by 
them ,and signeda b i l l  o f exebangefor 182Z. 19s.4a. 
dratyn upon Messrs. J. F. Cohen and Co. 
The am ount o f the b i l l  was fo r the necessary coals 
and p o rt charges supplied to  and incurred  by the 
vessel. The vessel a fterw ards proceeded on her 
voyage and a rrived  a t A n tw erp , and afterwards 
went, in« M iddlesbrough, on to  Marseilles. The 
b i l l  of exchange was dishonoured by Messrs. 
J. F. Cohen and Co., and due notice of dishonour 
was g iven to the respondent. The appellants, 
who had taken a m ortgage on the  vessel on 
the 23rd A p r i l  1884, had taken no steps to  enter 
in to  possession, and did  not enter in to  possession 
u n t il the 16th M ay 1835, a fte r a rriva l of the 
ship at Marseilles, when one of them  w ent out 
and took possession, and discharged the respon
dent. The respondent then asked the appellants 
to  indem nify  h im  against his l ia b il ity  on the 
b i l l  of exchange, b u t they declined to  do so. The 
am ount of the  b i l l  o f exchange having been 
cla im ed by the holders, Messrs. George M ille r  
and Co., the representatives in  B r is to l of the firm  
of M il le r  and Nephew, the respondent commenced 
th is  action to  recover the am ount of the b i l l  and 
expenses.

The action came on fo r  t r ia l  on the  14th Feb. 
1887 before B u tt  J. A t  the close of the  case the 
learned judge held th a t the respondent, the 
master, had a m aritim e  lien  fo r  the d isburse
ments in  question in  p r io r ity  to  the appellants, 
the mortgagees, and gave ju dg m en t in  his favour, 
on the a u th o rity  of The Mary Ann (13 L . T. Rep. 
N . S. 334; 2 M ar. Law  Cas. O. S. 294; L . Rep. 
1 A . &  E. 8) and The Ringdove (55 L . T . Rep. 
N . S. 552 ; 6 Asp. M ar. Law  Cas. 28; 11 P. D iv . 
120), and his judgm ent was affirm ed on appeal, 
as above mentioned.

Finlay, Q.C. and Nelson appeared fo r the appel
lants, and argued th a t the question in  the case, 
namely, whether the master has a m a ritim e  lien 
fo r necessary disbursements, depended upon the 
tru e  construction of the A d m ira lty  C ourt A c t
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1840 (3 &  4 V ie t. c. 65), s. 6, and the A d m ira lty  
C ourt A c t 1861 (24 V ie t. c. 10), s. 10. The master 
is  no t the servant of the mortgagees, b u t in  
practice no doubt such claim s have been re 
cognised. B u t the lien, i f  any, can on ly be fo r 
actual disbursements, not fo r a l ia b il ity  on a b i ll,  
such as th is . See

The Two Ellens, 26 L. T. Rep. N. S. 1; 1 Asp.
Mar. Law Cas. 208 ; L. Rep. 4 P. C. 161;

The Heinrich Bjorn, 6 Asp. Mar. Law Cas. 1; 55
L. T. Bep. N. S. 66 ; 11 App. Cas. 270 ;

The Chieftain, Br. & L. 104;
The Edwin, Br. & L. 281;
The Limerick, 34 L. T. Bep. N. S. 708; 1 P. Div. 411;

3 Asp. Mar. Law Cas. 206 ;
The Feronia, 3 Mar. Law Cas. O. S. 54; 17 L. T.

Bep. N. S. 619; L. Bep. 2 A. & E. 65.
The s tr ic te r ru le  provides a valuable check on 
the master. The argum ent o f the respondent 
rests upon The Mary Ann (13 L . T. Eep. H . S. 384;
2 M ar. Law  Cas. O. S. 294; L . Rep. 1 A . &  E. 8), 
and tha t case rested on The Caledonia (Swa. 
17) and The Qlentanner (Swa. 415), w h ich  were 
w rong ly  decided. H o  doubt the courts of f irs t 
instance have held th a t there is a m aritim e  lien, 
fo llow ing  The Mary Ann: see

The Edward Oliver, 16 L. T. Rep.N. S. 575; L. Eep.
1 A. & E. 379 ;

The Feronia, 17 L. T. Bep. N, S. 619; 3 Mar. Law
Cas. O. S. 54; L. Bep. 2 A. & E. 65 ;

The Marco Polo, 24 L. T. Eep. N. S. 804; 1 Asp.
Mar. Law Cas. 54 ;

The Limerick, 34 L. T. Bep. 3ST. S. 708; 1 P. Div.
411; 3 Asp. Mar. Law Cas. 206 ;

Be Rio Grande Do Sul Company, 36 L. T. Bep. N. S.
603 •, 3 Asp. Mar. Law Cas. 424 ; 5 Ch. Div. 282;

The Fairport, 48 L. T. Bep. N. S. 536; 5 Asp. Mar.
Law Cas. 62 ; 8 P. Div. 48;

The Ringdove, 6 Asp. Mar. Law Cas. 28; 55 L. T.
Bep. N. S. 552; 11 P. Div. 120 ;

b u t the decision has not been generally approved, 
nor, before the present case, has i t  been la id  down 
by the C ourt of Appeal. See also

The Pacific, 10 L. T. Bep. N. S. 541; Br. & L. 243;
2 Mar. Law Cas. O. S. 21;

The Two Ellens, 1 Asp. Mar. Law Cas. 203; 26 L.'T .
Bep. I f .  S. 1; L. Bep. 4 V. C. 161;

The Pieve Superiore, 30 L. T. Bep. N. S. 887; 2
Asp. Mar. Law Cas. 319 ; L. Bep. 5 P. C. 482 ;

The Rio Tinto, 50 L. T. Bep. N. S. 461; 9 App. Cas.
356 ; 5 Asp. Mar. Law Cas. 224.

On p rinc ip le  we contend th a t th is  is not a “  d is
bursem ent ”  at a ll, b u t a mere l ia b il ity  o f the 
m aster ; tha t, by g iv in g  the C ourt of A d m ira lty  
ju r is d ic tio n  in  such cases the Leg is la tu re  d id  not 
necessarily mean to  make a m aritim e  lien . There 
has been no such communis error as to  prevent 
the House from  in te rfe r in g  to  overru le  the 
erroneous decisions on w h ich  the respondent’s 
case rests.

S ir W. Phillimore and Barnes, Q.C., fo r  the 
respondent, contended tha t there was a m aritim e 
lien  in  the m aster’s favour fo r disbursements, 
and th a t th is  l ia b i l ity  was in  fac t a “  disburse
m ent.”  Mortgagees m ust be in  the same posi
t io n  as the owner, and disbursements would be 
set off as against h im  in  an account w ith  the 
master. The case is of great im portance in  the 
in terests of commerce, and the construction of 
the A cts  fo r  w h ich  we contend has prevailed fo r  
a long period. Bonds in  th is  fo rm  arc now the 
r u le ; the fac ilit ie s  o f telegraphic com m unication 
have p ra c tica lly  pu t an end to  bo ttom ry  bonds. 
I f  the disbursements have been prope rly  incurred 
the m aster should have p r io r ity  over the m ortga 

gees, and when the master has given h is b i l l  lie 
has in  fac t pa id  the  amount. [L o rd  H alsbu r y , 
L.C. re fe rred  to.Bristow v. Whitmore, 9 H . of L . C. 
391.] The A c t of 1861 was in tended to  extend 
m aritim e  liens, and since the  decision of The 
Mary Ann (ubi sup.) in  1865 i t  has never been 
doubted th a t such lien  existed in  these cases. In  
add ition  to the cases re fe rred  to by the appellants 
they c ited

The Red Rose, July 1866, not reported;
The Daring, L. Bep. 2 A. &  E. 260;
The, Bold Buccleuch, 7 Moo. P. C. 267 ;
Collins v. Lamport, 34 L. J. 196, C h.;
Randall v. Roper, 27 L. J. 266, Q. B.

Nelson in  rep ly .— The increased fac ilit ie s  of 
com m unication make i t  the  less necessary to  give 
to the master a power w h ich  is liab le  to  be 
abused.

A t  the  conclusion of the argum ents, th e ir  Lo rd - 
ships took tim e  to  consider th e ir  judgm ent.

May 27.— T he ir Lordships gave judgm ent as 
follows :—

The L ord C h ancello r  (H a lsbury).— M y  Lords : 
In  th is  case the p la in tiff, W illia m  Baker, b rought 
an action inrem against the owners of the steam
ship Sara as defendants. The p la in t if f  claimed 
fo r disbursements,which had been supplied up
on his order as m aster of the steamship Sara at 
St. V in cen t in  M arch 1885. The appellants in te r
vened in  the action, and th e ir  case was th a t they 
had taken a m ortgage of the vessel on the  23rd 
A p r i l  1884, and, s tripped of the other questions 
w h ich  have been disposed of by the evidence, the 
on ly  rea l question is whether, under the c ircum 
stances I  have stated, the p la in tiff, Baker, had a 
m aritim e  lien  fo r  his disbursements. I  believe 
the question m ig h t be even more compendiously 
stated by saying tha t the question is w hether the 
decision of D r. Lush ing ton  in  the case of The 
Mary Ann (13 L .T .  Rep. H . S.384; 2 M ar. Law  Cas.
O. S. 294; L . Rep. 1 A . & E. 8) can be supported by 
you r Lordsh ips ’ House. How, tw o propositions are 
absolutely certa in  ; one is th a t before 1854 no such 
lien  could, be claimed, and tha t ne ither the A c t of 
1854 nor the  A c t of 1861 created such a lien  
in  express term s. The argum ents addressed to 
you r Lordships, s in gu la rly  enough, are in  some 
o f th e ir  aspects ve ry  effective ly answered by 
some of the  passages in  the very  judgm ent re lied 
on. I t  is not tru e  to  say tha t the mere enacting 
by  the A d m ira lty  C ourt A c t th a t the H ig h  
C ourt of A d m ira lty  shall have ju r is d ic tio n  p u r
po rts  to  confer a m aritim e lien. D r. Lu sh in g 
ton  h im self says th a t the same enactment p ro 
vides th a t the proceedings in  th a t cou rt m ay be 
e ither in rem or in personam. F u rth e r, he says 
th a t there is a clear d is tinc tion  between a m ari
tim e  lien  and a c la im  the paym ent of w h ich the 
court has power to enforce from  the ship and 
fre ig h t. The whole of the learned judge ’s 
reasoning, upon w h ich  his judgm ent u ltim a te ly  
turned, was th is ; he says: “  Supposing before 
th is  A c t th is  cou rt had ju r is d ic tio n  to  deal w ith  
any sub ject-m atter in  certa in  cases, and those 
only, and th a t in  those cases the cou rt was hound 
to  recognise the existence of a m aritim e lien, and 
supposing th a t by th is  A c t the Leg is la tu re  
extended the ju r is d ic tio n  so as to enable the 
cou rt to deal w ith  tho same sub ject-m atter in  
other cases also, then I  th in k  th a t in  such other 
cases, and w ith  regard to  the same subject-
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m atter, the Leg is la tu re  m ust be taken, n o tw ith 
standing the absence of any express words, to 
have intended to created a m aritim e  lien .”  Th is 
is the whole of the reasoning upon w hich the 
judgm ent depends, and i t  is  necessary to  examine 
how i t  jus tifies  the judgm en t when applied to  the 
sub ject-m atter w ith  which we are dealing. Is  
i t  tru e  th a t the  cou rt was bound to  recognise a 
m a ritim e  lien fo r disbursements before the 
sta tute ? C e rta in ly  not. The example, g iven of 
the m aster here is ce rta in ly  a ve ry  strange one, 
since i t  is  in  a sense expressly g iven by the com
bined operation o f the 7 &  8 V ie t. c. 112, and 
the 191st section o f the M erchant S h ipp ing  A c t 
1854. The learned judge h im se lf po in ts  ou t th a t 
the 10th section of the A c t, w h ich he was constru 
ing , cured the d iff ic u lty  of fo rum  in  such a case 
by expressly g iv in g  the A d m ira lty  ju r is d ic tio n  
to  deal w ith  any lien  the m aster m ig h t have, and 
we have already seen th a t by the  tw o fo rm er 
statutes the lien  fo r  the wages was actua lly  and 
in  term s created. B u t how does the p ro v id ing  
the fo rum  fo r the special lien  already created 
lead to any inference th a t the g iv in g  ju r is d ic tio n  
does create a lien?  I t  is  tru e  th a t where the 
con tract was under seal, o r where the term s 
were special and unusual, the A d m ira lty  C ourt 
had no ju r is d ic tio n , because i t  was said th a t the 
sailors’ o rd ina ry  contract w tth  the master was 
presumed to  be on the c red it of the ship, whereas 
o ther contracts were said to be on the  personal 
c red it o f the owners; bu t whatever m ay bo said' 
as to the practica l abo lition  o f the d is tin c tio n  
between wages “  earned on board the vessel ”  
under a special con tract o r an o rd in a ry  contract, 
w hat re la tion  has such a prov is ion to  the case 
o f disbursem ents? W here the sub ject-m atter, 
w hether co llis ion  o r seamen’s wages, had, in  its  
own nature, a m aritim e  lien, I  can w e ll unde r
stand th a t the extension of the ju r is d ic tio n  to  a 
case where the na ture  of the sub ject-m atter 
was the same— e.g., collis ions w ith in  the body of 
the county— carried  w ith  i t ,  as inhe ren t in  the 
nature of the th in g  itse lf, a m a ritim e  lien, and 
i t  m ay w e ll be argued th a t the Leg is la tu re  d id  
not in tend  to a lte r the  incidents o f the subject- 
m a tte r thus subm itted  to  a new ju risd ic tio n .

The learned judge ’s own reasoning seems to 
me to  lead to  a d iffe re n t conclusion from  th a t at 
w h ich he a rrived . N o r does the power to  enter 
in to  the' whole account, g iven by the section 
already re ferred to, appear to  me to  ca rry  the 
m a tte r any fa rth e r. The learned judge h im se lf 
uses the m ost pow erfu l argum ent against his 
own decision. A  m a ritim e  lien, ho says, springs 
in to  existence the m oment the circumstances 
g ive b ir th  to  it ,  as damages, salvage, wages; and 
ye t i t  is said here th a t w hether there is a lien  or 
not is to  depend upon whether the owners set up, 
by way of set-off, counter-claim s by them against 
the master. 1 share w ith  many judges the d iff i
c u lty  o f fo llow ing  the reasoning, and I  am unable, 
therefore, to  adopt the conclusions; bu t I  do feel 
very  s trong ly  w hat has been fo rc ib ly  expressed by 
S ir James Hannen in  The Ringdove (55 L. T . Rep. 
N . S.552; 6 Asp. M ar. Law  Cas. 28; 11 P .D iv . 120), 
and by the  M aster of the R olls in  the present case, 
the  p rac tica l adoption in  actua l business o f the 
decision in  The Mary Ann, and I  have s triven  to  
see whether i t  was possible to  g ive effect to  th a t 
p rac tice ; b u t I  cannot o m it to  consider th a t we 
are constru ing com parative ly m odern sta tu te  law

and no t business documents m e re ly . Y o u r Lo rd - 
ships’ House is asked to  sanction  a canon o f con
s truc tion  th a t m ay extend more w ide ly  than the 
p a rtic u la r case now dea lt w ith , and I  am there
fore constra ined to  move yo u r Lordsh ips th a t 
the judgm en t be reversed and th is  appeal 
allowed.

L o rd  W atson .— M y Lo rds  : There is bu t one 
substantia l question raised in  th is  appeal. Has 
the m aster o f a B r it is h  ship a m aritim e  lien  en
forceable in  the  C ourt of A d m ira lty  fo r  disburse
ments made by  h im  on account o f the ship in  a. 
fo re ign  p o rt ? B y  the common law  of England 
the m aster’s claims, w hether fo r  wages o r d is 
bursements, d id  not ca rry  w ith  them  any hypo
thecary in te res t in  the ship ; and, inasmuch as 
they rested upon con tract alone, were no t cognis
able in  the  A d m ira lty  Courts. The M erchant 
S h ipp ing  A c t  1854 gave the m aster, in  express 
term s, the same lien  w h ich  o the r seamen had fo r  
recovery of th e ir  wages by  law  o r custom ; and 
also conferred upon the A d m ira lty  C ourt a 
lim ite d  ju r is d ic tio n  to  en te rta in  o ther claims at 
h is instance, w h ils t the A d m ira lty  C ourt A c t 
1861 extended its  ju r is d ic tio n  to any cla im  fo r 
disbursements made by h im  on account o f the ship. 
N e ith e r sta tu te expressly attaches a lien  to  his 
claims fo r disbursements ; b u t i t  is said tha t the 
effect o f th e ir  provis ions is to  g ive h im  the r ig h t  
by im p lica tion . Sect. 191 of the A c t of 1854, 
w h ich  creates a lien  fo r  the m aster’s wages, con
cludes thus ; “  I f ,  in  any proceeding in  any C ourt 
of A d m ira lty  o r V ic e -A d m ira lty  touch ing the 
cla im  of a m aster to  wages, any r ig h t  o f set-off 
o r counter-c la im  is set up, i t  sha ll be la w fu l fo r  
such cou rt to  enter in to , and ad jud ica te upon, 
a ll questions, and to  settle a ll accounts then 
a ris ing  o r ou tstand ing and unsettled _ between 
the parties to  the proceeding, and to  d irec t pay
m ent of any balance w h ich  is found to  be due.”  
I  am w illin g  to  assume th a t the accounting 
w h ich  these provisions contemplate m ust be con
fined to  item s connected w ith  the ship ; and I  do 
no t doubt th a t a c la im  fo r disbursements is one 
w h ich  the master m ig h t com petently pre fe r in  
answer to  any set-off o r counter-c la im  pleaded in  
defence to  his su it fo r  wages. B u t i t  does not 
appear to me to  be a necessary o r na tu ra l in fe r
ence th a t the  Leg is la tu re  m eant to  a ttach a m a ri
tim e lien  to  every demand w h ich  a master may 
com petently make in  the accounting, o r to  h is 
c la im  fo r  disbursements. When a va rie ty  of 
personal and unsecured cla im s are dealt w ith  in  a 
single clause, and i t  is expressly declared th a t 
one of them  shall bear a lien, there arises a 
strong presum ption th a t a s im ila r p riv ilege  is 
no t to  a ttach to  the rest ; and th a t presum ption 
cannot be overcome except by  ve ry  p la in  im p li
cation. A  proper r ig h t  of lien constitutes a 
nexus upon the sh ip  w h ich  suâ natura m ust exist 
and accompany the c la im  fro m  its  inception ; and 
i t  is  ve ry  im probable th a t the Le g is la tu re  should 
have in tended to  create a m aritim e  lien, w h ich 
does no t come in to  existence unless and u n t il a 
plea o f set-off is ju d ic ia lly  stated in  answer to a 
c la im  fo r wages. ' The strongest argum ent to  the 
con tra ry  is to  be found in  the suggestion th a t 
sect. 191 necessarily contemplates a decree in 
rem, w h ich  is said to  im p ly  the existence of a 
m aritim e  lien. B u t the clause enacts tha t, in  the 
event o f the balance o f accounts being against 
the  master, the cou rt is to  d ire c t payment,
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•which, cannot he effected by a decree in rein; 
and, so fa r as I  am aware, there is no a u th o rity  
fo r  the proposition th a t there m ust he a proper 
m a ritim e  lien  fo r every cla im  w hich the Leg is la 
tu re  has made enforceable against the ship.

The A c t of 18G1, w h ich  th roughou t its  whole 
clauses deals w ith  remedies and not w ith  r ig h ts , 
provides (sect. 10) th a t the A d m ira lty  C ourt 
shall have ju r is d ic tio n  “ over any cla im  by the 
master of a ship fo r wages earned by h im  on 
board the ship, and fo r disbursements made by 
h im  on account o f the ship.”  B u t i t  also p ro
vides (sect. 30) th a t “  the ju r is d ic tio n  conferred 
by th is  A c t on the H ig h  C ourt of A d m ira lty  
may be exercised e ither by proceedings in rem, 
o r by proceedings in personam.” In  the face of 
th a t enactment i t  would be d iff ic u lt to ho ld tha t 
the submission of a m erely personal o r contractua l 
c la im  to  the ju r is d ic tio n  of the C ourt of A d m i
ra lty  converted i t  in to  a rea l r ig h t  against the ship 
from  the tim e  when i t  came in to  existence. In  
The Mary Ann, which was decided by D r. Lush- 
in g ton  in  1865 (13 L . T. Rep. N . S. 384; 
2 M ar. Law  Cas. 0 . S. 294; L . Rep. 1 A . &  E. 8) 
th a t learned judge held th a t the m aster’s 
c la im  fo r  disbursements on account of ship does 
bear a proper m aritim e  lien. In  a r r iv in g  at 
th a t resu lt, I  do not th in k  tha t the learned judge 
re lied  solely upon the provisions of the A c t of 
1861, a lthough there are observations in  his ju d g 
m ent w h ich m ig h t adm it o f tha t construction. 
H is  reasoning leads me to  in fe r th a t if, before the 

assing of the A c t, claims fo r disbursements had 
een w h o lly  excluded from  the ju r is d ic tio n  of his 

court, and had been unaccompanied by a lien, 
D r. Lush ing ton  would have held th a t the p ro 
visions of the A c t were, per se, insuffic ient to 
create the r ig h t.  He sa id : “  There is a dear 
d is tin c tio n  between a m aritim e lien  and a claim, 
the paym ent of w h ich the cou rt has power to  en
force against the ship and fre ig h t. A  m aritim e 
lien  springs in to  existence the moment the c ir 
cumstances g ive b ir th  to  it ,  as damages, salvage, 
and wages. B u t i t  does not fo llow  th a t because a 
c la im  may, by  A c t of Parliam ent, be enforceable 
against the res, th a t therefore i t  creates a m a ri
tim e  lien.”  The law had already been la id  down 
to  the same effect by the learned judge in  the 
case o f The Pacific (B r. &  L . 243), w h ich related 
to  the c la im  of a m ate ria l man. H e there po in ted 
out tha t, in  cases where sta tute gives to  the 
c red ito r in  an unsecured personal debt a rea l 
action against the ship, and does no t c learly  
prescribe th a t his c la im  shall override th a t 
of a mortgagee, such cred ito r in  no case “  obtains 
the  ship as a secu rity  u n t il he in s titu tes  
his su it in  th is  cou rt.”  H is  r ig h t  in  tha t 
case is subject to  any reg istered mortgage, 
and he m ust “  arrest the ship, and then acquires 
the  res as a security .”  So fa r  I  agree w ith  the 
reasoning o f the  learned judge. The rea l 
grounds of D r. Lu sh ing to n ’s decision in  The 
Mary Ann are to  be found in  the fact tha t, before 
the A c t of 1861, his cou rt had a lim ite d  ju r is d ic 
tio n  over cla im s fo r disbursem ents; and in  the 
assum ption th a t in  such cases the master had a 
m aritim e  lien. Upon these premises the learned 
judge argues, w ith  Considerable force, th a t i t  
m ust have been the in te n tio n  o f the Leg is la tu re  
th a t under the enlarged ju r is d ic tio n  conferred by 
sect. 10 of the la te r A c t the m aster’s c la im  fo r  
disbursements should have the same p r iv i

leges which were attached to  i t  under the lim ite d  
ju r is d ic tio n  established by the A c t of 1854. Re
fe rr in g  to  sect. 191, and the effect wh ich ho 
a ttr ib u te d  to  i t  as crea ting  a lien, pro tanto, fo r 
disbursements, D r. Lush ing ton  says : “  I f  th is  bo 
so, then under th is  A c t— i.e., the A c t of 1861— the 
m aster c la im ing his disbursements is to  be p re 
ferred to the mortgagee, because before the A c t 
his cla im  fo r disbursements was en titled  to a 
s im ila r preference in  the on ly  case where the 
cou rt could take cognisance of such disburse
ments— namely, in  the case of a set-off.”  I n  my 
opinion, the ra tio  of the judgm ent in  The Mary 
Ann fa ils , because I  am unable to  ho ld  th a t the 
enactments of sect. 191 of the M erchant Shipp ing 
A c t can be in te rp re ted  as crea ting  a m a ritim e  
lien  fo r  disbursem ents; and the enactments of 
the statute of 1861, even when tested by D r. 
Lush ing ton ’s own princip les, are in  themselves 
insuffic ient to create such a r ig h t. I n  TheFeronia 
(17 L . T. Rep. N . S. 619; 3 M ar. Law  Cas. 0 . S. 
54; L . Rep. 2 A . & E. 65) the a u th o rity  of The 
Mary Ann was followed by S ir Robert P h illim ore , 
who refers to  and adopts the views of his prede
cessor. I t  was again followed in  the case of The 
Ringdove (55 L . T. Rep. N . S. 552; 6 Asp. M ar. 
Law  Cas. 28; 11 P .D iv . 120) by S ir James Hannen, 
who stated tha t the reasoning of D r. Lush ington 
was no t satis factory to  h is m ind. In  the 

resent case B u tt, J. considered h im se lf bound 
y  these precedents; bu t in tim a ted  tha t, apart 

fro m  th e ir  au th o rity , he would have had con
siderable d iff ic u lty  in  ho ld ing th a t there is any 
m aritim e  lien  fo r  masters’ disbursements. None 
of these judgm ents in  the A d m ira lty  C ourt were 
b rough t under re v ie w ; bu t in  Re iiio Grande Do 
Sul Steamship Company (36 L . T. Rep. N . S. 
603; 3 A sp .M a r.L aw  Cas.424; 5 Ch. D iv . 282) the 
C ourt of Appeal in  a liq u id a tio n  gave incidenta l 
effect to a lien  fo r  disbursements. A n  observation 
is a ttr ib u te d  to James, L .J . in  th a t case which, i f  i t  
had been made causa cognitd, would have been 
en titled  to great w e igh t; bu t the rep o rt shows tha t 
the lien  was conceded, and th a t the p o in t w h ich 
you r Lordsh ips have now to decide was ne ither 
raised nor discussed. I t  was s trong ly  urged by 
the respondent’s counsel th a t you r Lordsh ips are 
now precluded, by a series rerum judicatarum, from  
denying effect to the p rinc ip le  la id  down in  The 
Mary Ann and The Feronia. B u t I  do no t th in k  
tha t these au thorities , w h ich have been fo llowed 
bu t not approved in  the most recent cases, are of 
suffic ient w e ight to  establish a la te n t secu rity  of 
an exceptional character against purchasers and 
mortgagees.

L o rd  M ac n a g h ten .— M y L o rd s : The main 
question argued in  th is  case, and the on ly ques
tion  upon which i t  is necessary to  pronounce an 
opinion, is reduced to a narrow  po in t. I t  is clear 
tha t a t the tim e  of the passing o f the A d m ira lty  
C ourt A c t 1861 disbursements made by the 
m aster o f a ship in  the o rd ina ry  course o f his 
employment d id  not create any lien  in  his favour. 
I t  is equally clear th a t ne ithe r the A c t . of 1861 
nor any subsequent A c t  has in  term s conferred a 
m a ritim e  lien  fo r  the master’s disbursements. 
Sect. 10 of the A c t o f 1861 declares th a t “  The 
C ourt of A d m ira lty  shall have ju r is d ic tio n  over 
any c la im  by the master of any ship fo r disburse
ments made by h im  on account o f the ship.”  That 
section gave the cou rt ju r is d ic tio n  to en terta in  
suits fa ll in g  w ith in  its  scope, and of its e lf i t  did.
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no th in g  more. The ju r isd ic tio n , as the A c t 
declared, m ig h t be exercised e ithe r by proceed
ings in rem o r by  proceedings in personam. I t  
thus became com petent fo r  the  C ourt of A d 
m ira lty , on the m aster p re fe rrin g  his c la im  fo r 
disbursements, to  arrest the ship on account of 
w h ich  the  disbursements were made. B u t in  the 
absence o f a m a ritim e  lien  the  arrest could no t 
affect a subsisting m ortgage o r any other v a lid  
charge upon the ship. Bo fa r  the  m a tte r seems 
clear, and i f  the question depended solely upon the 
general law  before the A c t o f 1861, and upon the 
language o f th a t A c t, there would be no ground 
fo r  the contention p u t fo rw a rd  on behalf o f the 
m aster in  the present case. I t  cannot, however, 
be disputed th a t ever since the year 1865 i t  has 
u n ifo rm ly  been held th a t the c la im  o f a m aster 
fo r his disbursements is to  be pre fe rred to 
the c la im  o f a mortgagee. D r. Lush ing ton  
a rrived  a t the conclusion w ith o u t any hesitation 
in  the case of The Mary Ann (uhi sup.). H is  view  
was adopted and approved o f by S ir R. P h illi-  
m ore in  The Feronia (uhi sup.). I t  was accepted 
by  the  C ourt o f Appea l in  the  case o f Re Rio 
Grande Do Sul Company (uhi sup.), and i t  has 
been fo llowed in  The Ringdove (uhi sup.) by  S ir 
James Hannen, who observed th a t he d id  not feel 
a t lib e r ty  to  d isregard the a u th o rity  of The 
Mary Ann, though he could not say th a t D r. 
Lu sh ing ton ’s reasoning was a ltogether satisfac
to ry  to  his m ind. The appellants challenged the 
decision in  The Mary Ann and the course o f 
p ractice w h ich  has fo llowed it .  The respondent 
contends th a t the decision was r ig h t. B u t whether 
i t  was r ig h t  o r no t he says th a t i t  is too la te 
now even fo r  th is  House to in te rfe re . I  am 
sensible of the inconvenience o f d is tu rb in g  a 
course o f practice w h ich  has continued uncha l
lenged fo r  such a leng th  o f tim e, and has been 
sanctioned by such h igh  au th o rity . B u t i f  i t  is 
rea lly  founded upon an erroneous construction 
o f an A c t  of P arliam ent, there is no p rinc ip le  
w h ich  precludes you r Lordsh ips fro m  correcting  
the erro r. To ho ld th a t the  m a tte r is no t open 
to  rev iew  would be to  g ive the  effect o f legis la
t io n  to a decision con tra ry  to  the in te n tio n  o f 
the L e g is la tu re  m ere ly because i t  has happened, 
fo r  some reason o r other, to  rem a in  unchallenged 
fo r a certa in  leng th  o f tim e.

I  propose, therefore, as b rie fly  as I  can to 
examine the decision in  The Mary Ann, and 
the circumstances under w h ich  i t  was p ro 
nounced. O rig in a lly  the m aster had no r ig h t  
to  resort to  the C ourt o f A d m ira lty  fo r  his 
wages, o r fo r  an y th in g  due to  h im  from  the 
owners. The f irs t  a lte ra tion  in  th is  respect 
was made by the  M erchant Seamen A o t o f 1844 
(7 &  8 V ie t. c. 112, s. 16), w h ich  gave the master, 
fo r the recovery of his wages, a ll the r ig h ts , 
liens, and remedies o f an o rd in a ry  seaman, b u t 
on ly  in  the case o f the  bankrup tcy  o f the owner. 
As, however, an o rd in a ry  seaman had no r ig h t  to  
come to  the A d m ira lty  C ourt when his wages 
were due under a special contract, th is  prov is ion  
d id  no t m uch im prove the m aster’s position. 
Then came the M erchant S h ipp ing A c t 1854, 
w h ich, in  sect. 191, re-enacted the  provis ion 
in  the  A c t  of 1844 as regards the m aster's wages, 
o m itt in g  a ll reference to  the  bankrup tcy  of the 
owner, and then w ent on to  enact th a t “  i f  in  any 
proceeding in  any C ourt of A d m ira lty  . . . 
tou ch in g  the  c la im  o f a m aster to  wages any

V o i. V I., N . S.
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r ig h t  o f set-off or counter-cla im  is set up, i t  shall 
be la w fu l fo r such cou rt to enter in to  and ad ju d i
cate upon a ll questions, and to  settle  a ll accounts 
then aris ing , or ou tstand ing and unsettled, 
between the parties to the  proceeding, and to 
d irec t payment of any balance w h ich  is found 
to  be due.”  The f irs t  case o f im portance under 
th is  section was The Caledonia (Swa. 17), de
cided in  1855. There the m aster pre ferred a 
c la im  fo r wages, and arrested the  ship fo r  a sum 
suffic ient to  cover his disbursements as well. 
The mortgagees intervened. They declared th a t 
they had no in te n tio n  of se ttin g  up, any r ig h t  of 
set-off or counter-claim , b u t they tendered a sum 
less than the amount claim ed in  respect o f wages, 
on the ground th a t payments had been made on 
account of wages bo th  by  themselves and by  the 
owners, D r. Lush ing ton  he ld th a t under the 
A c t of 1854, i f  the  owners chose to  ava il them 
selves of any advances, o r an y th ing  in  the nature 
of a “  set-off,”  the whole account between the 
owners and the  m aster was opened, and he 
tho ugh t th a t the mortgagees could be in  no 
be tte r position than  the owners. There the 
general account between the m aster and the 
owners was not taken as against the mortgagees, 
apparently because they disclaim ed any in te n tio n  
o f se tting  up a r ig h t  of set-off. B u t, as the gene
ra l account was not opened, they d id  not get the 
benefit o f payments made by the owners on ac
count o f wages. They were on ly  liab le  th rough  
the m aster’s l ie n ; b u t they had to  pay more than 
the lien  covered. In  the case of The Olent(XTinert 
w hich was decided in  1859 (Swa. 415), the m o rt
gagees were less discreet o r less fortunate . 1 hey 
declared th a t they would set up  a r ig h t  o f set-off 
o r counter-claim . The m aster was then directed 
to  b r in g  in  his accounts. The mortgagees d id  
not file  a counter-cla im  o r set-o ff,but they objected 
to  a ll the  item s in  the m aster’s account except 
those re la tin g  to  the  paym ent o f wages. D r. 
Lush ington, in  g iv in g  judgm ent, stated th a t he 
adhered to  every w ord he said in  The Caledonia. 
H e tho ugh t th a t the general account, i f  opened 
a t a ll, m ust he gone th rou gh  and a balance made. 
H e was o f op in ion th a t the  accounts spoken of 
in  the M erchant Shipp ing A c t  meant “  the 
accounts between the m aster and the ship, exclu
sive of any p riva te  account between the master 
aud her owners fo r  m erely extraneous purposes, 
and th a t a mortgagee ta k in g  possession o f the 
ship and c la im ing  the benefit o f item s in  the 
account against the m aster’s c la im  fo r  wages 
thereby made h im se lf a p a rty  to  the whole 
account. W hy, he asked, should the master^ be 
pre jud iced by the sale o r m ortgage of the ship ? 
H e was o f op in ion th a t, as the mortgagees had 
declared to  set up  a counter-cla im  and had 
opened the account, an item  of 4001. claim ed fo r 
disbursements belonged to  “  the account aris ing , 
and outstanding and unsettled, between them  and 
the master,”  who were, he said, “  the parties to  
the proceeding.”  I t  is  to  be observed th a t the 
learned judge does no t in  term s say th a t the 
m aster had a m aritim e  lien  fo r  h is disbursements. 
H is  argum ent, i f  I  understand h is judgm ent 
a r ig h t, ra the r seems to  be th a t a mortgagee in te r 
vening and se tting  up a r ig h t  of set-off o r 
counter-claim  took upon h im self the personal 
lia b il ity  o f the owner fo r  debts due in  connection 
w ith  the  ship. . , . ..

Then followed in order of date the Adm iralty
3 H

H a m ilt o n  v . B a k e r  ; T h e  Sa r a .
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Jurisdiction A c t 1861, which gives the Court 
ot A dm ira lty  ju risd iction over any claim by 
the master fo r wages, whether due under a 
special contract or not, and fo r disburse
ments made by him  on account of the ship. 
~2on, afterwards the question arose as to the 
eneet of tha t A c t on the master’s claim fo r dis
bursements as between the master and a m ort
gagee.^ The point was raised d irectly in  The 
Mary Ann, m which Dr. Lushington gave judg
ment on the 7th Nov. 1865. In  that case, 
dealing w ith  the language of the Act, the 
learned judge expressed the view which has 
since been established in  the P rivy  Council and 
m this House H e thought that the words “ the 
■tugh Court of A dm ira lty  shall have jurisd iction ” 
meant only what they purport to say—-neither 
more nor less—tha t is, tha t the court shall take 
cognisance of the cases provided for. But he 
considered that, in determining whether in  these 
cases or extended jurisd iction i t  was meant to create 
a maritime lien, or what was the intention of the 
■Legislature, the court would look to the law as i t  
stood before the late A c t; and he came to the 
conclusion tha t under the A c t of 1861 the master 
claiming fo r disbursements was to be preferred 
to the mortgagee, “ because before the A ct his 
claim fo r his disbursements was entitled to a 
sim ilar preference in  the only case where 
the court could take cognisance of such 
disbursements — namely, in  the case of a set
off. I  may observe that in  tha t case also 
the learned judge, while holding tha t the 
elaim of the master was to be preferred to that 
of the mortgagee, does not say in terms that the 
effect of the A ct was to give the master a m ari
time lien fo r his disbursements. However, in  
The Feronia, which was decided in  1868 (17 
L . T. Rep. N. S. 619; 3 Mar. Law Cas. O. 8. 54 • 
L . Rep 2 A . & E. 65), S ir Robert Phillim ore 
expressly stated tha t in  the case of The Mary 
Ann i t  was decided that under the A ct of 1861 
the master has a maritime lien both fo r his 
wages and disbursements, and tha t upon this 
ground his claim was preferable to tha t of a 
mortgagee. No doubt tha t was the practical 
result o f the decision, and i t  has been so treated 
ever since.

Under these circumstances the question whether 
the decision in  The Mary Ann and the practice 
of the A dm ira lty  Court which rests upon i t  
can be supported depends, I  th ink, on the 
answer to be given to one or both of these 
fu rther questions: (1) whether the decision in 
The Olentanner was righ t, and, i f  so, (2) 
whether the existence of the rule there la id 
down justified Dr. Lushington’s inference as to 
the intention and effect of the A c t of 1861. I t  is 
not, I  th ink, necessary, to go in to the la tte r 
question, because I  am of opinion tha t the 
decision of The Olentanner was based on a con
struction of the A c t of 1854 which is plainly 
erroneous. D id  the A c t of 1854, as against a m ort
gagee or purchaser, give the master of a vessel a 
maritime lien fo r his disbursements in  the event 
of his in s titu tin g  a suit in  the A dm ira lty  Court 
fo r wages (which at tha t time he could only do in  
the absence of a special contract), and in  the event 
of the mortgagee or purchaser thereupon setting 
up a rig h t of set-off or counter-claim ? The 
question, I  th ink, answers itself. “ A  m ari
time lien,”  as was observed in  The Tvio Ellens

(26 L . T. Rep. N . S. 1 ; 1 Asp. Mar. Law Cas. 
208; L. Rep. 4 P, C. 161), “  must be some
th ing  which adheres to the ship from  the time 
tha t the facts happen which gave the maritime 
lien, and then'continues binding on the ship u n til 
i t  is discharged. I t  commences, and there i t  
continues binding on the ship u n til i t  comes 
to an end.”  A  lien or preference which is 
supposed to have its  orig in in  a certain trans
action, and yet has no binding force or effect 
unless and u n til two things happen, neither of 
which has any connection w ith  the orig inal 
transaction, is certainly not a maritime lien in 
the ordinary sense of the term. B u t then, did 
Parliament intend to create this anomalous pre
ference or privilege—whatever i t  may be called 
— in  the particular case of the concurrence of the 
two events contemplated by sect. 191 of the Act 
of 1854? I t  would be strange i f  i t  did. The 
A c t gave the master a maritime lien fo r wages; 
tha t is, I  suppose, fo r the amount of his wages 
fo r the time being due and owing. Now, a man 
is bound to pay his own debts, and he is also 
bound to discharge a preferential claim on pro
perty upon which he has a security i f  he means 
to make his security available. B u t even an 
honest man, w ithout any disparagement to his 
honesty, may object to pay another man’s debt, 
and may wish to investigate the amount of a 
preferential claim on property belonging to him 
as purchaser or mortgagee. Is i t  conceivable 
that i t  could have been the intention of Parlia
ment tha t i f  the master brought a suit fo r wages 
fo r which the statute gave him a maritime lien, 
a mortgagee or purchaser, intervening fo r the 
protection of his own property, should not be at 
libe rty  to investigate the extent of the lien—to 
see both sides of the special account w ith  which 
he is concerned—except at the risk  of having to 
pay a claim which up to tha t time was neither a 
debt of his nor a charge upon his property P I  
cannot imagine that even in  hard cases—and 
these are a ll cases of hardship — Parliament 
meant to encourage excessive claims by masters 
or to  set a trap  fo r unwary mortgagees. Is there 
anything in  the language of the A c t of 1854 to 
countenance such a notion ? I  do not th in k  there 
is. The A c t speaks of accounts “  outstanding 
and unsettled between the parties to the pro
ceeding.”  When a mortgagee intervened “  the 
parties to the proceeding,”  as D r. Lushington 
said in  The Olentanner, were the master on the 
one hand and the mortgagee on the o th e r; the 
master’s claim fo r disbursements d id not enter 
into the account between the mortgagee and the 
master. The claim fo r wages m ight properly 
come in, because i t  was a preferential claim on 
property belonging to the mortgagee. I f  Parlia
ment had intended by the A c t of 1854 to give 
the master a maritime lien or a preferential claim 
fo r his disbursements, nothing would have been 
easier than to have said so. And i t  is to be 
observed tha t in  the very section in  question a 
lien is given in  plain terms fo r the master’s 
wages.

In  the result, therefore, I  am of opinion 
tha t the A c t of 1854 did not in  any event 
give the master a maritime lien or preferential 
claim fo r his disbursements. I t  follows that, in 
my judgment, the decision in The Olentanner 
proceeded on an erroneous construction of the 
Act, and tha t the decision in  The M a ry  A n n , and
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the practice of the Adm iralty which rests open 
it, cannot be supported. Your Lordships,
hand, were warned of the disastrous Court
of disturbing the practice of th e  A dm iralty Court. 
On the other hand i t  was urged that the dm 
advantages resulting from allowing _ advan-
more than counterbalance any P° f com.
tage, and i t  was said th a t the fac i , ap
m unication w h ich  exist nowadays ^
parts of the w o rld  make i t  unneees y  S ^
the master a power w h ich  certai] J  i  ¿0
abused. Between these conflicting
not ven ture to express any °Pin l° n ' j j
to  state what, in  m y judgm ent, the law  rea lly  ^ -
I t  is for the Legislature to alter
m ent in  its  wisdom th inks  an a lte ra tion  desnable.
I  th in k  the appeal ought to be allowed.

Judgment appealed from reversed. ResPon?™*s 
to pay the costs both in the House of Lords 
and in the courts below.

S olic ito rs  fo r  the appellants* Lowtess an o. 
S olic ito rs  fo r the respondent,. Ingledew, Ince, 

and Colt. _ _ _

JUDICIAL COMMITTEE OT THE 
PBiIVY COUNCIL.

Jan. 31, Feb. 1, and Aug. 1, 1889.
(Present: The R ig h t Hons. Lords W atson, F it z 

g e r ald , H obhouse, and M acnag hten .) 
Strang  Ste e l  and  Co. v . S cott and  Co, ( a )

ON APPEAL FROM THE COURT 01' THE RECORDER 01’ 
RANGOON.

Jettison —  General average —  Loss through negli 
gence of master.

There are two exceptions to the right to dawn 
general average : First, a wrongdoer g
whose default the peril has happened whwhJ™™ 
rise to the sacrifice cannot claim; se Jf', 
owners of deck cargo are not entitled 9 
average except where such cargo is 
deck in accordance with the custom, of ’
or where the other cargo-owners have 
to the carriage of the goods on deck. .
jettisoned cargo subject to the a even
are entitled to recover for gener Jettison
where the peril which necemta 3
has been brought about by the neg g • f

SeZble'rthat the right to general areraye artses MO« 
as a matter of contract
consequence of a common danger a . 
all should contribute to ™demnify for the 
property which has been sacnfic mntr(huii0n 
whole adventure, and this ngh f  ,
is similar to the right upon which claims for 
salvage services are founded. ^

T his was an appeal from  a , °- al°
Recorder o f Rangoon \F . A gnc , T-) ^
action b rough t by the respondents, a s °w iie i»  ot 
cargo shipped on board the steamsh p - I m yifm  
against the appellants, as representing the 
owners of the l i p ,  under oircums ances w h ich
appear fu lly  from  the judgm ent of th e ir  L o rd

Finlay, Q..C. and Barnes, Q.C. appeared fo r t
and contended that a claim j o r

(a) Reported by 0. E. M ald en , Esq., BarriBt*r-at-La,w.

general average contribution arose ip  th is case, 
S g h  the mishap which rendered the jettison 
necessary was due to the negligence of those in  
charge of the vessel. The shipowner has a lien 
on the goods for the amount of the general 
average contribution payable by them, and his 
duty was to collect i t  before parting w ith  them 
as he is the agent fo r a ll parties interested. This 
r ig h t of lien is not affected by the negligence of 
the master and crew which led to the jettison.

Se<
S c f te v . ’ I m r t . ’ S L .'T . 'R e p . ! 1 M ar'

Law Cas. O. S. 335; 14 C. B. N. S. 59,
Dobson v. Wilson, 3 Camp. 430. _

Further, there is an exception in  the bills of 
lading which exempts the owners from al 
lia b ility  in  respect of the negligence of the 
maste/iin the management or navigation of the
s h ip :

Hallett v. Bousfield, 18 Ves. 187.
The claim fo r general average rests on general

Cargo ex Laertes, 57 L. T. Kep. »
M a^ Law Cas. 174 ; 12 P. v.^8 |  5 Asp.

The Glenfruvn, 52 L. A. wep* °
Mar. Law Cas. 413 ; 10 P. D iv. 103 ,

Lowndes on General Average 4th edit. p. 332 , 
Abbott on Shipping, 12tb edit. p. ^
Parsons on Marine Insurance, vol. 2. P - 285 ,

12 App. Cas. 11.
Biaham  Q.C. and Fitzgerald, for the respon

dent?, argued that, under the 
was not a general average loss at 
was fo r the benefit of the owners, not of the whole
adventu re :

Parsons on Marine Insurance, vol. 2, P- 2»a,
Parsons on Shipping, vol. b  P • 211; , A
Wright v. Marwood, 45 L. T. Rep. N. S. 29/, a ABP- 

Mar. Law Cas. 451; 7 Q. B. Div. 62;
The Norway, Br. & Lush. 377; affirmed on appeal, 

Ibid. 404.
Where a shipowner puts, as here, an unreason
able condition on the delivery of goods, he 
waives his r ig h t to a proper tender:

Huth v. Lamport, 54 L. T. Rep. N- S-r̂ 5| ’
Div. 442 ; affirmed on appeal, 54 L. T. K e p . l ;  »• 
663; 16 Q. B. Div. 735 ; 5 Asp. Mar. Law Cas.

Ashmolc v! Wainwright, 2 Q. B. 837.
Barnes, Q.C. was heard in  reply.
A t the conclusion of the argum ents th e ir  

Lordships took tim e  to  consider th e ir judgm ent.
Aug. 2.— T he ir Lordsh ips’ judgm ent was de

livered by
Lord W atson.—-The steamship A b ing ton , on 

her way from London to Rangoon, w ith  a general 
cargo, ran aground on the Baragua Flats in  the 
G ulf of Martaban. Part of the cargo was thrown 
overboard in  order to lighten the vessel, which 
was got off by that means, and was enabled to 
reach her destination in  safety on the 19th Oct. 
1886. On the day of her a rriva l in  the port of 
Rangoon, the appellants, Strang Steel and Co., 
local agents for the ship, intimated to the 
respondents, A . Scott and Co., and other con-
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signees of the cargo then on board, tha t a deposit 
o f one per cent, upon the value of th e ir  goods 
would be re q u ire i before de live ry ‘W  
probabie average cla im  ; ”  and on the fo llow ing
f Z u n hteynfIT ie >  furfch?r  in tim a tio n  th a t the 

deposit required would be five per 
w£ „ 'l  correspondence ensued, in  the course of
A A .  *he respondents made various tenders a ll 
o f which were declined; and on the 25th Oct s i
th J S™ ft? r  ShBi a m v a l of the Abington, they Said 
the required deposit, am ounting to  Rs 1592 11

" t  prTf 1' “ a / b,,“ ” d r f  th &
in s titu ted  tb  respondents,on the 27th Oct. 1886, 
in s titu te d  the present su it in  the C ourt o f the
deposfie rand f mg?m f ° r  recovery of th e ir 
detention nfdtLf ° r  dar?ages on account o f the 
thev h» A  f th 6 lr g° ° ds’ UP°n ‘ he allegation tha t 
them htodde ?^r6 Payi? ent m,ade a tender e n tit lin g  
i-L • , . very. Upon the same day on which
th e ir p la in t was filed the respondents applied to
an i n w A A  SeCt;  492 o f the C iv il Cfode, fo r 
SteeT n n A r 11 “S res tra in  the appellants, S trang 
bteel and Co., fro m  re m itt in g  to  England or
d e ? i7 tng al® i u risd ic tion  o f the lo u r t. 'th e
deposit paid to  them  on the 25th Oct. These
» A .  t A  l udl1cia,1y  undertook to  re ta in  the 
t l *  clj lmed „ ln  th e ir  own possession, subject 
to  the orders o f the court, w ith o u t the issue 
o l a fo rm a l in junction , and no fu rth e r proceedings 

heen taken in  th a t application. On the 
5th Feb. 1887 the respondents were allowed 
to  add to th e ir  o rig ina l ground of action an 
allegation, to  the efEect th a t they were not 
liable to  con tribu te  fo r  general average on 
account o f e ither ship or cargo, because the 
S ™ ilD g t  ° f  th e Abington, and the consequent 
je ttiso n  o f pa rt of the cargo, were due to 
the default, negligence, and m isconduct of her 
master. Upon the pleadings thus amended, the 
case was tw ice t n e i  before the Recorder who 
u ltim ate ly , on the 15th A ug . 1887 gave the 
^ ^ 6 1 1 1 8  decree fo r R s . lf92. 11, gand fo r 
Rs^OO, in  name o f damages, w ith  costs of su it 
The learned judge found, as m atter of fact tha t 
the strand ing o f the  ship upon the Baragua F lats 
was occasioned by the negligent navigation of 
the m aste r; and he held, as m atter o f law, th a t 
no claim fo r general average arises to  the 
owners of cargo je ttisoned when the p e ril which 
necessitated je ttiso n  is induced by the fa u lt of 
the ship W h ils t resting  his decision upon th a t 
ground, the learned judge indicated tha t, in  his 
opinion, the respondents had made a tender 
e n tit lin g  them  to  demand im mediate de live ry of 
th e ir  goods, before they pa id the deposit to  the 
appellants.

In  the course o f the argum ent upon th is  
appeal, three separate points were raised and 
fu lly  discussed. The appellants argued, (1) tha t 
innocent owners of cargo sacrificed fo r  the 
common good are not disabled from  recovering a 
general con tribu tion  by the circumstance tha t 
the necessity fo r the sacrifice was brought about 
by the shipmaster’s fa u lt ;  (2) th a t in  respect 
the b ills  of lad ing  fo r  the  cargo o f the Abington 
specially excepted “  any act, neglect, or default 
whatsoever o f pilots, master, o r crew in  the 
management o r navigation o f the ship,”  the 
owners of cargo saved are not, so fa r  as concerns 
any question o f con tribu tion, in  a position to 
pload the fa u lt of the m as te r; and (3) th a t the 
respondents d id  not, before the 25th Oct. 1886,

IP r iv . Co.

make a sufficient legal tender. The parties 
were no t agreed as to  the facts upon w hich the 
second of these contentions is based; b u t there 
was no controversy as to the facts upon w hich 
the f irs t  and th ird  of them  depend. I t  was 
conceded by the appellants th a t the Abington was 
stranded th rough  the negligence o f her master ; 
andi on the other hand, the respondents adm itted 
th a t the effect of her s trand ing  was to  place 
both ship and cargo in  a position of such 
im m inen t danger as to  make i t  p ruden t and 
necessary to sacrifice pa rt of the cargo in  order 
to  preserve the rem ainder of i t  and the ship. 
The question whether the respondents made a 
legal tender depends upon the construction o f the 
correspondence which passed between the parties 
in  Oct. 1886.

The firs t question raised is one of general 
im portance, and, so fa r  as th e ir  Lordships are 
aware, has never been made m atte r of d irec t 
decision in  th is  country. I t  m ay be convenient 
in  dealing w ith  i t  to  consider f irs t  o f a ll the 
r ig h ts  and remedies which the owners of cargo 
th row n  overboard have in  a proper case of 
je ttison. Some of the qualities o f th e ir  r ig h t, 
and of the remedies by which i t  may be enforced, 
haYe been au tho rita tive ly  defined. Each owner 
of je ttisoned goods becomes a c re d ito r o f ship and 
cargo saved, and has a d irect c la im  against each 
of the owners o f ship and cargo, fo r  a pro  ra ta  
con tribu tion  towards his indem nity , w h ich he 
can enforce by a d irect action. In  Dobson v. 
Wilson (3 Camp. 480) L o rd  Tenterden s a id : “  I f  
a suipper of goods which are sacrificed fo r the 
salvation o f the rest; of the cargo is en titled  to  
receive a con tribu tion  from  another shipper 
whose goods are saved, I  know  no t how I  can 
say th a t th is  may not be recovered by an action 
a t law. This is a legal r ig h t, and m ust be 
accompanied w ith  a legal remedy.”  A ga in , 
i t  is settled law tha t, in  the case o f a general 
ship, the owner of goods sacrificed fo r  the 
common benefit has a lien upon each parcel of 
goods salved belonging to  a separate consignee 
to r a due p ropo rtion  of his in d iv idu a l claim . The 
cargo not being in  his possession o r subject to  
his contro l, his r ig h t of lien can on ly  be enforced 
th rough  the shipmaster, whom the law  of 
England, fo llow ing  the princip les o f the Lex 
Rhodia, regards as his agent fo r  th a t purpose. 
The d u ty  being imposed by law upon the master, 
he is answerable fo r  its  neglect. In  the course 
of the argum ent, his lia b il ity  in  th a t respect was 
questioned upon the a u th o rity  of certain d icta

Lord. E ldon ’s in  H a lle tt v. Bousfield (18 Yes. 
187). The circumstances of th a t case were very  
special. One o f a num ber o f persons a lleg ing a 
r ig h t  to  con tribu tion  applied fo r an in junc tion  
to  restra in  the master from  de live ring  the cargo 
w ith ou t ta k in g  security, the bu lk  o f them having 
consented to his so doing. L o rd  E ldon expressed 
a doubt whether i t  was the r ig h t  of every owner 
o f p a rt o f the je ttisoned cargo to  compel the 
captain to  ca ll on every owner o f cargo saved 
to  give s e c u r ity ; bu t he dismissed the application 
on the ground tha t there was no instance of 
such an equitable remedy having been granted. 
Courts o f equ ity  are chary of g ra n tin g  in ju n c 
tions w h ich m ay lead to  inconvenient resu lts ; 
and i t  does not fo llow  from  H a lle tt v. Bousfield 
th a t a master m ig h t no t be restra ined from  
m aking de live ry o f  the cargo, a t the instance of
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a ll o r most of those en titled  to  con tribu tion, 
■without tak in g  security  fo r  th e ir  claims. B u t 
th e ir Lordships see no reason to  doubt tha t, 
assuming the applicant’s c la im  fo r  con tribu tion  
in  tha t case to have been w e ll founded, he would 
have had his remedy at law. In  Crooks and Co. v. 
Allan (41 L . T. Rep. N . S. 800 ; 4 Asp. M ar. Law  
Cas. 216; 5Q . B. D iv . 38), L o rd  Justice (then M r. 
Justice) Lush held th a t a m aster o r shipowner is 
bound to  exercise the power he is invested w ith  
when a general loss has arisen, and to  use the 
means in  his power fo r  ad jus ting  the average 
claims and lia b ilit ie s  and securing th e ir  payment, 
and he accordingly ordained the defendants, who 
had neglected to perfo rm  th a t du ty , to pay to  the 
p la in tiffs  the whole am ount of con tribu tion  to 
wh ich they were entitled. The learned Judge 
observed, th a t “ the r ig h t  to  de ta in  fo r con
tr ib u tio n  is derived from  the c iv i l law, which 
also imposes on the master of the ship the  du ty  
of having the con tribu tion  settled and of col
lecting the amount, and the usage has always 
been substantia lly  in  accordance w ith  th a t law, 
and has become pa rt o f the common law  of 
England.”  The ru le  o f con tribu tion  in  cases of 
je ttison  has its  o r ig in  in  the m aritim e  law of 
Rhodes, o f which the text, as preserved by Paulus 
(D ig. L . 14, t i t .  2), is, “  S i levandse navis g ra tia  
jactus m ercium  factus est, om nium  con tribu tione 
sarciatur, quod pro omnibus da tum  est;”  The 
princ ip le  of the  ru le  has been the frequent 
subject o f ju d ic ia l comment. L o rd  Bram well, 
in  Wright v. Marwood (45 L . T. Rep. N . S. 297 ;
4 Asp. M ar. Law  Cas. 451 ; 7 Q. B. D iv . 62), said 
tha t, to  judge from  the way in  w h ich  con tribu tion  
is claimed in  England, “ i t  wouldseem to  arise from  
®n im p lied  contract inter se to  con tribu te  by  those 
interested.”  B re tt, M .R., in  Burton v. English 
(49 L . T. Rep. N . S. 768 ; 5 Asp. M ar. Law  Cas. 
187 ; 12 Q. B. D iv . 218), disputed th a t view, and 
stated his opinion to  be th a t the  r ig h t  to  
con tribu tion  “  does no t arise from  any contract 
a t a ll, b u t from  the old  Rhodian laws, and has 
been incorporated in to  the  law of Eng land as the 
law o f the  ocean. I t  is  no t as a m a tte r of 
contract, b u t in  consequence of a common danger, 
when na tu ra l justice  requires th a t a ll should 
con tribu te  to  indem nify  fo r  the loss o f p rope rty  
w h ich is sacrificed by one, in  order th a t the 
whole adventure may be saved.”  W hether 
the ru le  ought to  be regarded as m atte r of 
im p lied  contract, o r as a canon of positive law  
resting  upon the dictates of na tu ra l justice, 
is  a, question w h ich  tn e ir  Lordships do no t 
consider i t  necessary to  determ ine. The p rinc ip le  
upon w h ich  con tribu tion  becomes due does not 
appear to  them  to  d iffe r from  th a t upon w h ich  
claims of recompence fo r  salvage services are 
founded. B ut, in  any aspect of it ,  the ru le  of 
con tribu tion  has its  foundation in  the plainest 
equity. I n  je ttison , the r ig h ts  of those en titled  
to  con tribu tion , and the corresponding ob liga
tions o f the con tribu to rs, have th e ir  o r ig in  in  the 
fac t o f a common danger w h ich  threatens to  
destroy the p ro pe rty  o f them  a ll ; and these 
r ig h ts  and obligations are m u tu a lly  perfected 
whenever the goods of some o f the shippers have 
been advisedly sacrificed, and the prope rty  of 
the others has been thereby preserved. There 
are two well-established exceptions to  the ru le  of 
con tribu tion  fo r general average, w h ich  i t  is 
necessary to  notice. W hen a person who would

otherwise have been en titled  to  c la im  con trib u 
t io n  has, by his own fau lt, occasioned the pern 
w h ich  im m ediate ly gave rise to  the  cla im , i t  would 
be m an ifes tly  u n ju s t to  p e rm it h im  to  recover 
fro m  those whose goods are saved, although, they 
may be said, in  a certa in  sense, to have bene- 
fited  by the sacrifice o f his property . In  any 
question w ith  them  he is a wrongdoer, and, as 
such, under an ob liga tion  to  use every means 
w ith in  his power to  w ard  off o r repa ir the na tu ra l 
consequences o f his w ro ng fu l act. H e  cannot be 
pe rm itted  to  c la im  e ithe r recompence fo r  services 
rendered, o r in de m n ity  fo r  losses sustained by 
him , in  the endeavour to  rescue p rope rty  which 
was im perilled  by his own to rtiou s  act, and w hich 
i t  was his d u ty  to save Schlossv. Herwt (8 L . 1. 
Rep. N . S. 246; 1 M ar. Law  Cas. O. S. 335; 14 0. B.
N  S 59) is a lead ing E ng lish  a u th o rity  upon 
the po in t. I n  th a t case, w h ich  was an action by 
the shipowner against the owners of cargo to r 
con tribu tion  in  an average loss, a plea stated in  
defence, to  the effect th a t the ship was unsea- 
w o rth y  a t the commencement of the  voyage, and 
tha t the average loss was occasioned by such 
unseaworthiness, was he ld to  be a, good answer 
to the c la im  by E rie , C.J., and W illes  and 
Keating, JJ . The second exception is in  the 
case of deck cargo. The reason w hy re lie f by
general con tribu tion  is denied to  the ow ne rso
goods stowed on deck, when these are throw n 
overboard in  order to  save the cargo under 
hatches, is obvious. A ccord ing  to  the rules of 
m aritim e  law, the p lacing of goods upon the deck 
o f a sea-going ship is im proper stowage, because 
they are hindrances to  the  safe navigation ot the 
vessel; and th e ir  je ttiso n  is therefore regarded 
in  a question w ith  the o ther shippers of cargo, as 
a ju s tifiab le  riddance o f incumbrances w hich 
ought never to  have been there, and not as a 
sacrifice fo r the common safety. B u t the owner 
of deck goods je ttisoned, though not en titled  to 
general con tribu tion , m ay nevertheless have a, 
good cla im  fo r indem nity  against the master and 
owners who received his goods fo r carriage upon 
d e ck ; and the exception does no t apply, e ither 
(1) in  those cases where, according to  the 
established custom o f navigation , such cargoes 
are pe rm itted , o r (2) in  any case where the other 
owners o£ cargo have consented th a t the e^oocis 
je ttisoned should be carried on the deck ot the

I t  appears from  the proceedings in  th is  su it 
th a t the average cla im s a t the instance of cargo 
owners exceed ¡|30,000, and th a t there is a sm all 
c la im  on account o f ship. The fa u lt of the 
m aster being m atte r of admission, i t  seems clear, 
upon au th o rity , th a t no con tribu tion  can be 
recovered by  the owners of the Abington unless 
the  conditions o rd in a rily  ex is ting  between parties 
standing in  th a t re la tion  have been varied  by 
special con tract between them  and th e ir  shippers. 
B u t the neg ligent nav igation  of the m aster 
cannot, in  the op in ion of th e ir  Lordships, afford 
any pre text fo r  dep riv ing  those shippers whose 
goods were je ttisoned o f th e ir  c la im  to  a 
general con tribu tion . They were no t p r iv y  to 
the  m aster’s fa u lt, and were under no du ty , 
legal or moral, to  make a g ra tu itous sacrifice of 
th e ir  goods, fo r  the sake o f others, in  order to  
ave rt the consequences of his fau lt.  ̂  The 
Rhodian law, w h ich in  th a t respect is the  law 
o f England, bases the r ig h t  of con tribu tion  no t



c T * V t . CT eS ■! the danSer t0  the ship and <-> » u t upon its  actual presence • and «mnh
a r ^ n  t ru th Sr th ^  ™C0SnisedPil1 &'Moss v. Heriot

“  w ”  T h ' ™ r r h0?

induced t L  i Proposifclon which they
resDondento ^ ned RecOTd®r to accept, the 
be Found in  t h f 1̂  Up<̂  a Pa8Sa8e which is to 
w ork on SR —  o rig ina l tex t of L o rd  Tenterden’s 
t w  ? ShlpP™f? (edlt, 1881, p. 499). I t  is in
board foT the  * v*6 ?0<??S musfc be th ro w n  over- 
f n T t o  -i ?a^ e o ia l l j  not because the ship is 
course t h l y  u de"  t0  P^secute an o rd inary  
the fa u lt a tranclad sea, which would be
the poods V, wh° had shipped o r received
the goods, bu t because a t a moment of distress
weven?F8 t I  the!r  we> h t> or th e ir  presence, 
fo ^  fn  the O ftraordm ary exertions required
T orris if- g f T ra l .?afTety-”  I f , appears to  th e ir  
Lordships tha t, i f  L o rd  Tenterden had rea lly  
meant to  lay  down the  ru le  th a t there can be no 
con tribu tion  fo r  je ttison  in  the case o f a ship 
overladen through the fa u lt of those who received 
and p u t her cargo on board, he would have done 
so m  p la in  terms. W hat he does say is, tha t 
there can be no proper je ttison  from  an over
laden ship so long as ship and cargo are exposed 
to  no p e ril whatever from  the action o f the sea, 
bu t are m erely exposed to  the inconvenience of 
being unable to  reach th e ir destination in  the 
o rd inary  course o f tim e. The au tho rity  upon
w ^ CF w e„rfeT n r f nfcs Placed th e ir  chief reliance was th a t of M r. Parsons, who, in  his treatise on
in  T  ° f  (rob 2., p. -285), and also
t W  ‘‘ i h f f  o f- S ap p ing  (vol. 1, p. 211), states 
th a t when a je ttison  is ju s tified  by the circum - 
stances m  which i t  takes place, and these 
circumstances are occasioned by  the fa u lt of the 
master, or his w ant o f care or sk ill, the je ttison 
would g ive no cla im  fo r co n trib u tio n ; bu t the 
owners of the ship would be liable to  the owners 
o f the goods je ttisoned fo r the damages caused 
by the wrongdoing of the master.”  In  both 
works, the proposition is la id  down in  precisely 
the same terms, and the same cases are referred 
to. These treatises are ju s t ly  regarded as of

frea t a u th o rity  in  questions of m a ritim e  la w ;
u t th e ir  Lordships are constrained to  say tha t! 

in  th e ir  opinion, the  tex t above c ited is inaccurate,’ 
in  so fa r as i t  bears th a t no claim  of con tribu tion  
w i l l  arise to  the  owners o f je ttisoned cargo in  the 
case supposed, and is unsupported by the 
decisions upon w hich i t  is founded, which, a ll of 
them, relate to  one o r other o f the exceptions 
already noticed.

Upon the question o f legal tender, th e ir  
Loraships are unable to  concur in  the opin ion 
expressed by the learned Recorder. The cor
respondence which passed, before the deposit 
was paid, appears to  them  to  show th a t both 
o f the parties were exceedingly unaccommo
dating , and somewhat unreasonable, and th a t 
ne ither of them  was altogether in  the r ig h t. 
T h e ir Lordships, even i f  i t  had been desirable to

decide the second po in t urged fo r the  appellants, 
are not in  a position to do so, because there is no 
proof and no admission to  the effect th a t, as 
alleged by  them in  argum ent, a ll the b ills  of 
la d in g  fo r  goods shipped in  the Abington con
ta ined the same exception w ith  those produced, 
of the m aster’s act, neglect, o r de fau lt in  
na v iga ting  the ship. B u t th is  is not a su it fo r 
recovery o f c o n trib u tio n ; and the appellants, i f  
i t  be necessary, w i l l  no t be precluded from  
substantia ting  th e ir  averments in  the ad justm ent 
o f average claims. The resu lt is, th a t th e ir  
Lordsh ips w i l l  hum bly advise H e r M ajesty to 
reverse the judgm ent appealed from , and to 
dismiss the respondent’s action, w ith  costs in  the 
cou rt below. The respondents m ust also pay the 
costs o f th is  appeal.

Solic ito rs fo r  the appellants, W. A. Grump 
and Son.

S olic ito rs  fo r  the respondents, Badham and Gore.

Supreme Court of Judicature.
------ ♦------

COURT OF APPEAL.

Tuesday, July 30,1889.
(Before L o rd  E sher, M.R., L indley  and B owen,

L.JJ.)
T he Canada Shipping  Company L im ite d  v . 

T he B ritish  Shipowners M utual Protection 
A ssociation L im ite d , (a)

appeal prom the queen ’s bench division . 
Marine insurance—Mutual insurance association—-  
Rules—Damage to cargo— “  Improper navigation.” 
Under the rules of the defendants, a mutual in

surance association, the plaintiffs were entitled to 
protection _ in respect of damage to goods on 
board their ship if  “  caused by the improper 
navigation ”  of the ship. A cargo of wheat in 
the hold of the vessel was damaged during a 
voyage through the ceiling of the ship and the 
dunnage being saturated with creosote which had 
leaked from casks which formed part of the 
cargo on the outward voyage.

Held (affirming the decision of Charles, J., 6 Asp. 
Mar. Law Gas. 388 ; 22 Q. B. Div. 727; 60 
L. T. Rep. N. 8. 863), that the damage was not 
caused by the improper navigation of the ship. 

T his was an appeal from  a decision of Charles, J., 
reported 6 Asp. M ar. Law  Cas. 388; 60 L . T. 
Rep. N . S. 863, where the  facts are fu l ly  stated. 
The po in t in  issue was sho rtly  th is  : whether 
the p la in tiffs , owners o f a ship insured w ith  
the defendant association, were en titled  to  
compensation fo r  damage to a cargo of wheat 
w h ich was caused by the dunnage and the 
ce iling and tim be r boards o f the  vessel being 
ta in ted  w ith  creosote w h ich had leaked from  some 
casks of patent coating composition w h ich  had 
form ed p a rt o f the cargo carried on the outward 
voyage. The ru le  o f the defendant association, 
under w h ich the p la in t if f  claimed, gave protection 
when the “ loss o r damage has been caused by 
the im proper n a v ig a tio n ”  of the  ship. There 
was also a ru le , No. 12, th a t no member should

(o) Reported by E. H a n le y  Sm ith , Esq., Barrister-at-Law.
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have any cla im  under the rules where the damage 
had been “  caused by  im proper stowage.

Charles, J. gave judgm ent fo r  the defendants. 
The p la in tiffs  appealed. .
Borne», Q.C., and Carver, fo r  the p la in tiffs , 

adm itted th a t no question arose under ru le  12, 
i f  the po in t as to  im proper navigation was 
decided against them. This case is governed by

Carmichael and Co. v. Liverpool Ship
Owners Mutual Indemnity Association, b Asp- 
Mar. Law Cas. 130; 57 L. Rep. N. S. 5o0,
19 Q. B. Div. 242,

in  w h ich an unna tu ra l meaning has been given 
“ navigation,”  and apply ing the meaning 
given to  the word “  navigation in  th is  r  
p la in tiffs  are en titled  to  indem nity  fo r th e ir  loss 
The safe sailing of the ship in  th a t case was not 
affected any more than i t  was in  th is. -*- J
cited

Stanton v. Richardson, 30 L. T. Rep- jSk ’
3 Asp. Mar. Law Cas. 23; L. Rep. 9 C. B -90,

Good v. London Steamship Owners,L. Rep. b c. r .  ooo.
Cohen, Q.C. and Joseph Walton fo r  ¿the defen

dants.
L o rd  E sher, M . B . - I  do not agree th a t in  

Carmichael v. Liverpool B a i l in g S h ip  ^ -
M utua l Indem nity  Association (ubi sup.) the court 
held tha t “ na v ig a tion ”  was there used in  any
th in g  b u t the ord inary  sense o f the w o rd , i  
court had held so, the decision w ould be a very 
bad one. In  th a t case the court was merely para
phrasing the o rd inary  meaning of t  ®
“  navigation ,”  and I  th in k  tha t not on ly  was tha t 
case r ig h t ly  decided, bu t also th a t the phra gy
made use of in  i t  was unusually accurate and
explanatory. A t  page 248 of th e report 
vnichaeVs case, in  Law Reports (19 Q. • •)
used these words : “ I f  there be negligence^before 
tbe navigation of the ship commences—negligence 
of the owner or his se rv a n ts -w h ic h  has the effect
of causing the ship to  be unsafely g
du ring  the navigation w ith  regard 
safety of the goods, th a t makes the navigation 
under those circumstances im proper ^ v ig a t io n  
by the shipowner or those fo r whom he is 
liable. Here there was negligence beiore naviga 
tion  commenced. I  purposely s.ay  navigation
instead of voyage, because there m igh t be naviga
tio n  w ith ou t any voyage at a ll. Here the negh 
gence commenced before the naviga \
ship commenced, bu t i t  was the neg ig  rest>on 
shipowner and of those fo r  whom he was respon 
sible, and i t  had the effect tha t i t  rendered i t  
impossible, unless the m atte r was fou 
pu t r ig h t, to  navigate th a t ship, a fte r {|
t io n  had begun, safely w ith  regard to  the safety 
o f the goods.”  T ha t is no t exhaustive, but I
th in k  i t  is a r ig h t  de fin ition  w ith  regard to  a
ship carry ing  a cargo. W ell, i f  tha t is  the mea, 
in g  o f “ navigation,”  can i t  be said tha t the case 
now before ns comes w ith in  it- ? I  th in k  i t  can- 
not. Here the ship, as to  her sa iling w ith  regard 
to the safety of the goods, was in  perfect order. 
The whole m isch ief happened from  w hat was 
w ho lly  inside her, and i t  w ould no t affect her 
sailing. I  am o f opin ion th a t Charles, J. was 
r ig h t  in  his constru ing of th is  po licy, and fo r the 
reasons he gave. H a v ing  g iven th is  decision on 
the meaning o f “  im proper navigation ,”  there is 
no occasion to  consider the meaning of “  im proper 
stowage ”  in  ru le  12.

L in d ley , L .J .— I f  the rules are construed 
lite ra lly , i t  is impossible to  say tha,t a ship 
sm elling o f creosote was “ im proper nav iga tion ; 
she m ig h t be un fitted  by i t  fo r  some cargoes 
perhaps! bu t not all. Carmichael s case>(ubisup.) 
was, in  m y opinion, qu ite  r ig h t ly  decided, bu t i t  is 
a d iffe ren t case to th is .

B owen, L .J .— I  am of the same opinion. I  
should have thought i t  quite clear th a t loss o r 
damage cannot be caused by “  im proper naviga
tio n  ”  unless caused by  navigation , and navigation 
means the sa iling of the ship. I t  has been 
contended th a t tbe decision in  Carmichael s case 
was to  the effect th a t th a t which was no t damage 
caused by navigation was damage caused by 
im proper navigation. I f  th is  was the meaning 
o f the decision, i t  was a w rong one ; but I  th in k  
i t  was correctly  decided, and th a t the  language 
o f the M aster of the B o lls  was absolutely correct. 
The language used by the  other members of the 
court is possibly capable of m isconstruction by 
not tak in g  in to  consideration the facts and the 
current of though t run n ing  th rou gh  the argu
ments That case rea lly  decides th is , th a t 
navigation is not less im proper because its  
badness is caused by something w h ich happened 
before the voyage commenced.

Appeal dismissed.
Solic ito rs fo r the p la in tiff, Bowcliffes, Bawle, 

and Co., fo r Hill, Dickinson, and Hill, L iverpool.
Solicitors fo r  the defendant, W. A. Crump and 

Son.

May 1 and 2,1889.
(Before L o rd  H alsbuby, L.C., Gotton and 

E ky , L.JJ.)
Be T he M issouri Steamship Company L im ite d  ;

M onroe’s Cl a im , (a)
APPEAL FROM TEE CHANCERY DIVISION.

Contract of affreightment —  Conflict of laws — 
Charter-party—Bill of lading—Special exemp
tion.

A claim •was made by an American citizen in the 
winding-up of a British steamship company for 
damages for the loss of his cattle arising through 
the negligence of the master and crew. The ship 
in which the cattle were carried was a British 
ship trading between Boston and Liverpool. The 
charter-party contained express stipulations 
exempting the company from liability for loss 
caused by the negligence of the master and crew. 
The cattle were shipped at Boston, and bills of 
lading were given there, in conf ormity with the con
tract. The ship stranded on the coast of North 
Wales <>vying, as was admitted, to the negligence 
of the master and crew. According to the law of 
the United States the stipulations exemptingi the 
owners from liability through negligent naviga
tion were void; but according to English law 
such stipulations were good, and were usually 
inserted in English bills of lading.

Held, that from the special provisions of the con
tract itself it appeared that the parties were con
tracting with a view to the law of England, and 
that, consequently, the shipowner was exempt.

Decision of Ohitty, J. (58 L. T. Bep. N. S. 377 ; 
6 Asp. Mar. Law Cas. 264) affirmed.___________

(a) Reported by W. 0. Biss, Esq., Barrister-at-Law.



424

C t . op A pp . ]
m a r it im e  l a w  c a s e s .

X “ “ S i S “ ” ; “ pE « T T ? 1 “■»“  
« » . U p  S K 5 ,  w b S r l " d^ " dofT i i ‘ ^
steamers trad ing  between U nited 1 of
. n d L iT. I p 00, , t l U . ? ^ U Sn“ i S . i . ° M '  

.n d C o ” ™ l “ a0i , S , ’ i r a We”  G" ge W * ™
» d  c o „  * .  esrsrsjsxt srJss
^«i^a'as'aafessss
in to “  ¿ tw e e n  A lb e « 8^  aMC° n tra c t was tL t i: , '»d

f c i s S S :
i i u s r  t
signed at Tt™*. “  7 ° °  ' . 1116 contract was
clause: ’ and contained the fo llow ing

iss^ehd nfothX m mâ d arfiefl-Hhn T d K ^ P *  ladi^  w ill be
hereby a ^ e s 0 vfc towhfchthe Tppe?

aH-S
r» lm  or i  “ .: 0r ma!;incrB" restraints of princes or,Pe°Ple» toss or damage, mortality or in iurv 
■ ,dmi? from any of the following perils whether aris- 
th f  fm ^te r I’eghgenoe> default, or error in judgment of 
or o tW w f^  n rlnerS’ engmeers. or others of the crew 
d L o i  t *  howsoever—namely, accidents to fittings 
disease stress of weather, want of space, air or water’ 
dimte®ni,8- t0 cor}densing apparatus, tanks, or machinery’ 
n ^ ™ f f 1Dgi°r lnJUril,g the supply of water or air r i&  

I  fire’ in P°rt 01 at sea, in craft oron shore, before lading or after unlading, accidents
in iurv thaeM tfv,0hmery °r b°Uers> or a n /  damage or te l i -  tb ®̂ eto. however caused, nor for collision, stiand-
1 3 ’ t L  y  th®r  a?0ldent or peril of the seas, rivers 
and steam navigation, of whatever nature or kind
^ « T ’ +h°WSOe-Ter s\ oh collision, stranding, or other 
accident or peril may be eansed. Liberty is reserved to 

e ship, ber agents, officers, and owners, in the event of 
the said ship’s putting back to Boston, or mto any oort 
or otherwise being prevented from any cause from nro’
ceedmg in the ordinary course of her vo va « / te

j&smae- -sw»aaa
The contract was a p rin ted  one. The fo rm  of 

i t  was prepared in  England, and had been in  use 
by the 8.8. Missouri, and other steamships o f the 
W arren  line, fo r a number of years p r io r  to  1883 
I t  was the on ly  form  of contract adopted by the 
W arren line  in  ca rry ing  cattle. J
, Tbe of lad ing  fo r the 400 sheep shipped 
by A . N . Monroe on board the s.s. Missouri at 
Boston to  be carried to L ive rpoo l was slimed on 
the 7th M arch 1883, and i t  contained the clause 
as to  exceptions m entioned in  the contract and 
set out above.

On the 8 th  M arch 1883 the s.s. Missouri sailed 
from  Boston, and w h ils t on her voyage to  L iv e r
pool rendered eerta in salvage services.

O w ing to  the deviation and consequent delay 
caused by so doing, the sheep were exposed to  
much add itiona l wear and tear and knocking 
about upon the voyage, and in  consequence eleven 
sheep died and the rem ainder were seriously 
damaged and reduced in  value.

On the 6 th  Feb. a contract was made between 
J. A . Hathaway, who was an Am erican citizen 
resident a t Boston, and W arren and Co., on 
behalf o f the company, fo r the carriage by the 
s.s. Missouri o f ca ttle  from  Boston to  L ive r-

[C t . of A pp .

pool. The contract was exactly s im ila r in  form  
to  the previous one.

A  p a rt of the space taken under such contract 
was sublet to  M r. A . N . Monroe, and an indorse- 
m it  j 0 effect was made on the contract.
-p u 1o L tha;t .C01ltra0t  A . N . Monroe, on the 17th 

aVT“ 1 shipped 264 fa t cattle  on board the 
s.s. Missouri at Boston to  be carried to  L iv e r
pool. The b ills  o f lad ing fo r the ca ttle  were signed 
on the 17th Feb. 1886, and were exactly s im ila r 
in  fo rm  to  the  previous b ills  of lading.
IV u m8!8' ^ ssour̂  sailed from  Boston on the 
17th Feb. 1886, and in  course o f her voyage ran 
ashore on the coast o f N o rth  Wales and became a 
to ta l wreck. A l l  the cattle w ent in to  the sea and 
n ere.] 0Kt' ’ 11 consequence of such stranding. A  
Board of Trade in q u iry  was afterwards held at 
L ive rpoo l to in qu ire  in to  the cause of the 
strand ing. The cou rt found th a t i t  was due to 
negligent and careless navigation on the  pa rt of 
those on board and in  charge of the vessel on 
benaii of her owners.

The company then went in to  vo lun ta ry  l iq u i
dation, and the usual advertisements fo r  claims
a 6iw l S/ Ued' T,he onl>7 one sent  in  was th a t of 
A . N  Monroe, who claimed 67511.17s. 3d. damages 
fo r the loss and deterio ration of the sheep and 
the loss of the cattle. H e alleged th a t the damage 
o the sheep was “  caused by those in  charge of 

the said steamship on behalf of the said company 
y w ro n g fu lly  and in  breach of the said contract 

dev ia ting  from  and delaying upon the said 
voyage, and exposing the said sheep to  im proper 
hardships and risks ,”  and th a t “  the cattle  were 
destroyed by those in  charge o f the said steam- 
snip on behalf o f the said company by  w ro n g fu llv  
nav iga ting  the said steamship in  a negligent and 
reckless manner.”
a 4 -,SoJ?mons> under sect- 138 of  ^ e  Companies 
A c t 1862, was taken out, on behalf o f the liqu i- 
dators, asking th a t i t  m ig h t be determ ined 
whether the c la im  against the company by A . N . 
Monroe ought, o r ought not, to  be allowed by the 
liquidators.

The summons was heard by C h itty , J., and in  
support o f M r. Monroe’s cla im  an a ffidavit was 
produced, made by an attorney o f Boston, sta ting 
tha t, according to  the law of the U n ited  States, 
the company was liable to  A . N . Monroe fo r the 
claim  w hich he had p u t forw ard. The reason 
or his opin ion was stated to  be tha t, according 

to  decided cases in  A m erican law, a common 
ea rne r could no t la w fu lly  s tipu la te by special 
contract fo r  exemption from  responsib ility  fo r 
the negligence of the carrier, o r his servants.

The liqu idators, on the  other hand, obtained 
affidavits from  attorneys at New Y o rk  g iv in g  a 
resume o f the A m erican decisions bearing on the 
p o in t; also affidavits from  several other attorneys 
™ Am erica. The resu lt of them appeared to  be 
tha t the Am erican law  applicable to  the c ircum 
stances o f the present case had never been fina lly  
se ttle d ; bu t th a t the po in t was being raised in  
the case o f The Montana, which was a t present 
under appeal to  the Supreme C ourt o f the un ited  
States.

The liqu ida to rs ’ answer to  A . N . Monroe’s 
cla im  was, th a t i t  should be decided according to  
E ng lish law, and no t according to  the law o f the 
U n ited  S tates; and tha t, according to  the form er 
law, the c la im an t would he bound by  the term s 
o f the  con tracts and b ills  o f la d in g , by w h ich the
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owners of the s.s. M issouri had lib e rty  to ow 
vessels and were exempted from  the consequenc 
of the negligence of the ir servants. . . ...

C h i t t y f j  held th a t the stipu la tions « t h e  b i l l  
of lad ing  were v a lid  (1) because the °°,T,r ? ’ se 
governed by the law of the flag, and ( ) 
irom  the contract its e lf i t  appeared 
parties were con tracting  w ith  a view  to 
of England. n .

F rom  th is  decision M r. Monroe appealed.
The appeal came on fo r hearing o u n t il 

June 1888, b u t was ordered to  stand over u n td  
the judgm ent of the Supreme C ourt o 
States in  the M ontana  case was de llJ eri “ - d the

On the 5 th  M arch 1889 tha t court affirmed the 
decrees of the c irc u it court, and h  ,•
stipu la tions excepting the shipown , DU^ j c 
b i l i t y  were “  unreasonable, con tra ry P 
po licy, and therefore void.”  f or

The appeal o f M r. Monroe now came on to

S ir ^Walter Ph illim ore  and T. G. Carver fo r the

A r th u r  Cohen, Q.C., and Frederic Thompson fo r 
the liquidators.

The fo llow ing  cases were referred to :
The Peninsular and Oriental

Company v. Shand, 3 Moo. P. • • „  1077;
Robinson v Bland, lW m .B l.  257 ; 2 Burr.
Quarrier v. Colston, 1 Be  „  g 602 ; 2 Mar.
Lloyd v. Guibert, 13 L. T. Eep. »■ ?,->

Law Cas. O. S. 283 ; L. Kep- Q \a 'y Tj[e Kether-
Chartered Mercantile L Company, 5 Asp.

land India Steam N S. 546 ; 9 Q. B.
Mar. Law Cas. 65 ; 48 L. T. Kep. JN ■ =>•
Div. 118 ; 10 Q. B. B iv. a21 ; N_ g_ 39

Jacobs v. Crédit Lyonnais, 49 L. 1. Eep.
12 Q. B. Div. 589 ;

L T w ' S T ’L. T °rEep. N- S. 297; 17 Q- B.

TUBahfa, 12 L. T. Kep. N-S. M5 *  ^ 8 3 5 ;
The Gaetano and Mama 46 L.. T'■ m
Æ t c f f i - K W e à ,  sects. 24,,

Phillimore’s International Law, vol. 4, p.
Huber v. Steiner, 2 Bing. N. • ’ d River Plate
The Halley; The Liverpool, Brazil,ana nvv g Mar

l I T cT d  T- Bep. N. S. 879;
L. Kep. 2Priv. C.193;

Potter v. Brown, 5 Bast, 124, ^
Holman v. Johnson, C°WP- a cfi . 2 Mar.Kay v. Wheeler, 16 L. T Bep. N. ta b ,

Law Cas. O. S. 466 ; L. Kep 2 C P. 302 ,
Carr v. The Lancashire and Yorkshire 

Company, 7 Ex. 707.
L o rd  H a l s b u m , L.C .— I n  th is  case, from  e 

peculiar mode in  w h ich the question arises, and 
from  the fact th a t there are no pieadm js, but 
s im ply a c la im  fo rtif ie d  by an affidavi , 
question has been somewhat obscured by 
of the absence of definiteness w h ich such a torm  
of procedure necessarily involves. B u t in  i n 
stance i t  is an action on a contract ent.ere 1 1 (>
between certa in  persons. I  say persons 
advisedly, though one of them  is an incorporated 
company. The question is, whether upon lam ina r 
princip les a contract entered in to  at Boston, in  
the U n ited  States, fo r  the carriage of cattle  to 
England, and subject to certa in stipu la tions, is 
one tha t, when the E ng lish  courts are applied to, 
w i l l  be enforced according to  the law  of England, 
o r whether the E ng lish  courts w i l l  decline to  
enforce it ,  because, i f  the question had arisen m

vol. y i.j n . s.

the U n ited  States, the courts of the U n ited  States 
would have declined to g ive effect to  one of the 
stipu la tions in  the contract. I  confess I  have 
been somewhat surprised a t the leng thy elabora
tio n  of princip les which I  should have thought 
bv th is  tim e had been so fa r accepted as pa rt of 
the E ng lish  law th a t i t  was not necessary to
enter in to  so elaborate a consideration of them.
That one country w i l l  under some circumstances 
enforce contracts made in  another, is a propo 
s ition  I  should have though t no t req u iring  

-I,,. ar,A i t  lies at the foundation of the 
w hile 0 /  this argum ent th a t when a contract is 
made between two persons in  one country to be 
perform ed in  another, one of the considei ations 
which According to a ll w rite rs  is to  be regarded 
is what the contract itse lf contemplated as the 
law  which was to regulate the contract. S ir 
W a lte r P h illim ore ’s argum ent pushed to im  
ex trem ity  appears to  me to  come to th is  tha t no 
such question ever ought to  have arisen, and tha t 
each country should have refused to  enforce a 
contract made in  another country unless the laws 
nf both countries were identical. F o r a proposi
t ion  so absurd in  its  term s S ir W a lte r P h illim ore  
Iff course would not contend. I t  seems to me 
th a t i t  is impossible to approach th is  question 
w ith o u t recognising the fact tha t there may be 
stipu la tions which one country w i l l  enforce and 
which another country w i l l  not enforce, and that, 
in  order to  determ ine whether they are enforce
able or not, you m ust have regard to the law of the 
contract, by which I  mean the law  w hich the 
contract its e lf im ports  is to be the law  governing 
the contract. I  pu t aside, as S ir W a lte r P h illi-  
more candid ly pu t aside, questions m  which the 
positive law  of the country forb ids certa in con
trac ts  to be made. W here a contract is void on 
the ground of im m ora lity , or is  con tra ry  to  such 
positive law  as w ould p ro h ib it the m aking of 
such a contract a t a ll, then the contract would 
be void a ll over the world, a,nd no civilised, 
country would enforce it .  B u t S ir W a lte r P h illi-  
more does no t contend tha t the contract now in  
dispute is a contract coming w ith in  th a t category.

But,assum ing fo r the moment tha t the law  which 
the parties contemplated as the law of the con
tra c t is one which can p reva il (and fo r th a t not 
on ly is there a very considerable body of Eng lish 
au tho rity , bu t the judgm ent in the Montana  case, 
w h ich is invoked here as the judgm ent to  which 
we are to  how, recognises the fact tha t the v a lid ity  
of th is  contract may be affected by the in te n tio n  
of the parties as seen th rough  the contract, as to 
whether i t  is to he governed by the English 
law  or not), i t  would seem tha t the on ly question 
to be determ ined is what was the law which 
the parties contemplated as being the law 
uoverning th is  contract. Now, th is  is a contract 
’ the conveyance of cattle from  Boston toto r Llie UUXJLVCjuaiuo V..V..V

England by sea on board a B r it is h  ship, by a 
B r it is h  company, whose domicile is in  England. 
Those circumstances, though very strong, per- 
haps w ould not be conclusive. B u t when I  look 
at the contract itse lf, and find  the ord inary  
exceptions to  the b il l of lad ing are the ‘ Queen s 
enemies,”  and so on, i t  is absolutely impossible to 
resist the conclusion th a t the  parties d id  con
tem plate being governed by E ng lish  law in  th e ir 
contractual relations. I f  I  am to  assume th a t 
the law  of the U n ited  States is, th a t th is  p a rti
cu lar s tipu la tion  now in  dispute is ot no v a lid ity

3 I
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m  the U n ited  States, and cannot be en forced; 
W*\en L b o t h  the parties to the contract 
make th is  s tipu la tion  a p a rt of the contract in to  
■which they  enter— th a t s tipu la tion  being va lid  
and capable of being enforced in  England, and 
in va lid  and incapable of being enforced in  the 

®tatef ~ l t  seems to  me to  fo llow  ir re 
s is tib ly  th a t the contractual relations in to  which 
the parties entered were such tha t they intended 
them  to  be governed and regulated by Eng lish 
la w ; and i f  th a t is  so, the question is free

n0 t ProP°se fc0 enter in to  
the question whether or not the judgm ent of 
the Am erican court in  the Montana  case is 
m  a ll respects satisfactory. I t  is  enough fo r 
me to  say, th a t whatever be the Am erican law  
assuming always th a t i t  is outside the category 
to which I  have before referred, the law  which 
the parties have elected as the law  of th e ir  con
tra c t makes th is  s tipu la tion  va lid . I t  is no t 
necessary to  advert to the p rinc ip le  th a t the 
p la in t if f  here is endeavouring to  enforce a con
tra c t m  th is  country, and seeking to  enforce in  
th is  country the jurisprudence of another country 
by which the parties d id  no t in tend  to be bound, 
and to  have recognised in  the  courts o f th is  
country a system of jurisprudence d iffe ren t from  
its  own. I  confess I  have not been able d u rin g  
the ve ry  long and elaborate argum ent of th is  
case to  en terta in  the least doubt on the  question 
which has been the subject of so m uch discus
sion. I  am of opin ion the judgm ent o f O h itty  J  
ought to  be affirmed, and the appeal dismissed 
w ith  costs.

Cotton, L .J .— I  en tire ly  agree, and I  should 
hard ly  have added an y th in g  to w hat the Lo rd  
Chancellor has said, bu t fo r  the fac t th a t the 
case has been discussed on behalf o f the appel
la n t w ith  great lea rn ing  and elaboration, and at 
great length. Th is is a c la im  made against th is  
company lo r  loss of ca ttle  which were shipped in  
the U n ited  States under and in  consequence of a 
contract entered in to  between the shipper and a 
steamship company, w h ich company is now being 
wound-up. That contract contained a clause 
which, i t  i t  is to be re lied  on and can be re lied  on 
exempts the company from  a ll l ia b il ity  in  respect 
of the loss lo r  w h ich the appellant claims I t  
has been decided by E ng lish  law, fo r  reasons 
which I  th in k  are satisfactory, th a t such a s tipu la 
tion  is good, and exempts the company from  
lia b il ity  in  a case like  th is . Then, w hat is relied 
on m  con trad ic tion  to th is? The Am erican law. We 
have to  consider, f irs t  of a ll, what law  is to  be 
considered in  dealing w ith  th is  contract. A  vast 
num ber o f cases were re fe rred  to by the appel
la n t to  show th a t here we could no t re ly  on any 
law  except the law  of America, or, rather, o f the 
place, Boston, where th is  contract was entered 
in to . I n  m y opinion, tha t is no t w hat the 
A m erican judgm ent in  the  Montana  case, which 
has been referred to, nor what the cases w h ich
we ought to consider au thorities— namely, E ng lish
decisions— have la id  down. W hat they have la id  
down is th is , th a t p r im a  facie  the law  o f the 
coun try  where the contract is made w il l  govern 
the contract, decide w hat its  incidents are, decide 
what its  tru e  construction is and its  v a lid ity , bu t 
tha t the court m ust look a t the circumstances of 
the case, and from  various circumstances m ay 
come to  the conclusion th a t the contract is  to be 
governed by the law  o f some o ther c o u n try ; and

a ll the cases come to  th is , th a t you cannot la y  
down any d is tin c t, positive ru le  w hat w i l l  be the 
govern ing circumstance, b u t you m ust consider, 
having regard  to  the  nature of the contract 
entered in to  and the o ther circumstances of the 
case, w hat law  is th is  con tract to  be considered 
as being governed by. I  w i l l  no t repeat what 
the L o rd  Chancellor has said as to the reasons 
fo r the opin ion we have form ed th a t th is  con tract 
m ust be considered as one to  be dealt w ith  accord
in g  to  the law  o f England.

That- being so, the on ly  question is th is , 
whether there is any th ing  in  the A m erican 
law w h ich  prevents us g iv in g  effect to  th is  
contract as i t  stands. The case re ferred to  
was the case of The Montana— a decision o f the 
Supreme C ourt of A m e ric a ; and th a t decision 
comes to  th is, no t th a t the contract is void, bu t 
th a t th is  p a rticu la r clause in  the contract is  one 
w h ich  they consider con tra ry  to pub lic  po licy, and 
they w i l l  d isregard i t  when they enforce the  con
tra c t ; th a t is to  say, they w i l l  enforce the  con
tra c t w ith o u t g iv in g  any effect to  the clause, 
w h ich in  th is  case, i f  the clause had been va lid , 
would have protected the  company from  lia b ility , 
lh a t ,  I  th in k , is very clear from  various passages 
in  the judgm ent. I n  one place in  th a t judgm ent 
the court says: “ W e are then b rough t to  the 
consideration o f the p rin c ip a l question in  the 
case— namely, the v a lid ity  and effect of th a t 
clause in  each b i l l  o f la d in g  by w h ich the appel- 
la n t undertook to  exempt h im self from  a ll respon
s ib ility  fo r  loss o r damage by perils  of the sea 
a ris ing  from  negligence o f the master and crew 
of the ship.”  T ha t is the on ly  question they con
sider, and they come u ltim a te ly  to the conclusion 
th a t i t  is con tra ry  to  pu b lic  po licy th a t tha t 
s tipu la tion  should be enforced, and they say in  
w ind ing -up  th a t p a rt of the case: “ This review  
of the p rin c ip a l cases demonstrates tha t, accord
in g  to  the great preponderance, i f  no t the un ifo rm  
concurrence, o f au th o rity , the general ru le  tha t 
the  nature, the  ob ligation, and the in te rp re ta 
t io n  of a contract are to  be governed by the law  of 
the coun try  where i t  is  made, unless the parties 
at the tim e  o f m aking i t  have some o ther law  in  
view, requires a con tract of a ffre igh tm en t made 
in  one coun try  between citizens o r residents 
thereof, and the  performance o f w h ich begins 
there, to be governed by the law  o f th a t country, 
unless the parties when entering in to  the  con
tra c t c learly  m anifest a m u tua l in ten tion  th a t i t  
shall be governed by the haw of some other 
country .”  There is evidence here to  show th a t 
the apoellant in tended to  enter in to  the contract 
in  th is  form , and intended to  take advantage of 
w hat he knew was the Am erican law  th a t th is  
s tipu la tion  would be disregarded. I  m ust say, 
w ith  great respect to  the A m erican courts, tha t 
I  doubt w hether pu b lic  po licy  w ould ju s t i fy  the 
non-recognition o f th is  clause in  favour o f the 
person who was g u ilty  o f dishonesty, according 
to his own statement, by in tend ing  to  take the 
benefit of th is  contract, but, i f  the question of 
th is  clause and its  v a lid ity  arose, in tended to 
take advantage of the A m erican law in  order to 
defeat the r ig h ts  of the person w ith  whom he 
contracted. 1 re fe r to th is  s im p ly as showing 
th a t w hat they are considering is th is, th a t th is  
clause was con tra ry  to  pub lic  policy, no t tha t 
there was any th ing  in  the law  o f the U n ited  
otates wh ich would p ro h ib it a ca rrie r fro m
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en te ring  in to  such contracts, or make i t  a c r i
m ina l offence to  do so, bu t s im p ly th a t i t  was 
con tra ry  to  pub lic  po licy, the resu lt o f which 
would be th a t the Am erican courts would not 
enforce it .  A s  the L o rd  Chancellor has said, I  
do no t enter in to  the question w hat w i l l  bo the 
resu lt where parties have made in  A m erica a 
contract w h ich  they in tend  to be governed by 
E ng lish  law, when, according to  the A m erican 
law, such a contract would be its e lf illega l. In  
m y opin ion, no such question arises here. I  he 
resu lt of the decision in  the Montana  case is 
s im p ly  th is , th a t fo r  the purposes o f pub lic  po licy 
adopted in  the U n ite d  States they consider th a t 
th is  clause ought no t to  be enforced. In  m y 
opin ion, we are no t bound when a contract is 
entered in to  w ith  reference to  E ng lish  law  to 
abstain from  acting  on th a t con tract s im p ly  
because in  the case I  have mentioned the 
A m erican courts, when the contract was entered 
in to  in  the  U n ited  States, w ould no t enforce it ,  
considering, though we do no t so consider, tha t 
the course they take is in  accordance w ith  pub lic  
po licy. I  m ay state th a t, in  m y opinion, tha t 
judgm ent, as regards the re jection  of th is  clause 
because i t  is con tra ry  to  pub lic  po licy, does not 
apply to  a contract where the cou rt comes to  the 
conclusion as a m atte r of fac t th a t the law  to  be 
applied, and which the  parties m ust be considered 
to  have know n would be applied, is  the law  not 
of the U n ite d  States b u t of another country. In  
m y opinion, the judgm ent of C h itty , J. was 
r ig h t,  and the appeal fa ils .

F ry, L . J.— The princip les on w h ich  th is  case has 
to  be decided have been fa m ilia r to  the courts at 
any ra te  since the tim e  of L o rd  Mansfield, who, in  
the case of Robinsonv. B la nd  ( u l i  sup.), expounded 
those p rinc ip les  o f law, and they have been clearly 
stated since in  many cases, among others in  the 
w e ll-know n case of L loyd  v. Guibert, where the 
learned judge who delivered the judgm en t of 
the Exchequer Chamber said (13 L . T. Eep. N . b. 
604; L . Eep. 1 Q. B. 122): “ I t  is, however, 
generally agreed tha t the law of the place where 
the contract is  made is p r im a  fac ie  th a t w h ich the 
parties intended, o r ought to  be presumed to  have 
adopted as the foo ting  upon w h ich  they dealt, and 
th a t such law  ought therefore to  p reva il in  the 
absence of circumstances in d ica ting  a d iffe rent 
in ten tion , as fo r  instance ” — and he goes on to  
enumerate instances from  w h ich the courts have 
gleaned a d iffe ren t in tention . T ha t view  of the 
law was fu l ly  adopted in  the case of Jacobs v. 
The Credit Lyonnais (uU  sup.) in  th is  court. 
1 th in k , therefore, the general p rinc ip le  on whicn 
we have to proceed is one w h ich  adm its of no 
doubt, and the in q u iry , therefore, is th is : Looking 
a t the subject-m atter of th is  contract, the place 
where i t  was made, the con tracting  parties and the 
th ings tobe done, what ought to  be presumed tohave 
been the in ten tion  of the con trac ting  parties, w ith  
regard to  the law  w h ich  was to  govern th is  con
tra c t ? B y  th a t I  mean, to  determ ine its  v a lid ity  
and its  in te rp re ta tion . Now, in  the f irs t place, 
the ship was an E ng lish  s h ip ; the owner was an 
E ng lish  com pany; Eng land was the place to 
w h ich  the goods were to  be b rought, and the place 
at w h ich the fina l com pletion o f the  contract 
was to  take place ; and, w hat is s t i l l  more im por
tan t, the form s of the contract and the b i l l  of 
lad ing were E ng lish  form s. A ccord ing to  the 
law  o f England, the  con tract would be good in  the

term s in  w h ich  i t  stood ; whereas, according to  
the law  of the U n ited  States, the im portan t term s 
o f the con tract w ou ld  be excluded fro m  i t .  That 
is, to  m y m ind , a ve ry  cogent consideration to  
show th a t w hat m ust be presumed to  have been 
the in te n tio n  o f the parties was th is , th a t the law  
w h ich  w ou ld  make the contract v a lid  in  a ll pa r
ticu la rs  was the  law to  regulate the  conduct of 
the  parties. Lo ok ing  a t a ll the circumstances of 
the case, I  have no doubt as to  the conclusion we 
ough t to  a rrive  a t as to  the  presum ption of the 
in ten tion . _ .

I n  com ing to  th a t conclusion, and m  s ta ting  
those princ ip les, I  am glad to  find  I  am in  
en tire  accordance w ith  the law  la id  down in  the 
A m erican courts. I t  appears to  me the passages 
c ited  from  S to ry , J. are strong in  favour o f the 
p rin c ip le  to  w h ich  I  have referred, and in  the case 
of The M ontana  th a t ru le  was adopted, in  express 
term s by the Supreme C ourt of the  U n ite d  States. 
Cotton, L .J . has read one passage from  th a t 
judgm ent, and I  w i l l  read another : “  T h is  court 
has no t heretofore had occasion to  consider by 
w hat law  contracts lik e  those now before us should 
be expounded. B u t i t  has o ften affirm ed and 
acted on the general ru le  th a t contracts are to  be 
governed, as to th e ir  nature, th e ir  v a lid ity , and 
th e ir  in te rp re ta tion , by the law  of the place where 
they were made, unless the  con trac ting  pa,, ties 
c learly  appear to  have had some other law  in  
view  ; ”  and in  th a t ve ry  case, in  accordance w ith  
the p rinc ip le  so la id  down, the Supreme Court 
proceeded to inqu ire  whether there were any 
circumstances from  w hich they ought to  presume 
any other law  than th a t of the place of m aking 
the contract was contemplated by the parties. 
Therefore i t  is obvious, in  adopting the princip les 
w h ich  I  have stated, we are proceeding no t on ly 
according to the E ng lish  law, bu t also according 
to  the law  o f A m erica ; and i t  is  ve ry  desirable, i f  
possible, the law  re la tin g  to  the  interchange of 
oom itv between nations should be the  same. 
There was on ly  one o ther argum ent p u t fo rw a rd  
to  wh ich I  need refer, and i t  seemed to  me to  be 
a l i t t le  h a ltin g  between tw o statements. S ir 
W a lte r P h illim o re  la id  down a proposition to  th is  
effect, th a t whenever the law  o f the place where 
the contract is  made proh ib its  a p a rtic u la r s tipu 
la tio n  in  a. contract, no other coun try  can trea t 
th a t s tipu la tion  as va lid . I f  by the w ord  ‘ p ro 
h ib it  ”  he means tha t the law of the U n ited  States 
has in  term s p roh ib ited  th is  s tipu la tion , o r has 
rendered ille g a l o r c rim in a l the in tro du c tion  of 
the  s tipu la tion , i t  appears to  me the decision m  
The M ontana  shows th a t tha t is no t the law o l the 
U n ited  States. T ha t decision I  th in k , when 
fa ir ly  read, shows w hat one w ou ld  expect to  be 
the case, namely— th a t the courts have held th a t 
the s tipu la tion  wh ich is obnoxious to  th e ir  pub lic  
po licy  is void, no t il le g a l; exactly in  the same 
way as in  th is  coun try  we hold th a t stipu la tions 
w h ich are in re s tra in t o f trade are not illega l, and 
the entering  in to  them  does no t constitu te  an 
ille g a l conspiracy, b u t they are void. I f ,  on the 
other hand, i t  be argued th a t where the  law  of the 
place of the contract refuses to  enforce a s tipu la 
tio n  then no other cou n try  w i l l  enforce th a t 
s tipu la tion , we have a proposition which, on the 
face of it ,  appears to  me to  be untenable. T here- 
fore, whichever is the  a lte rna tive  o f the proposi
t io n  w h ich  S ir W alter P h illim o re  adopts, ne ither 
o f them  w i l l  support h is case. I  th in k , therefore,
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April 4, May 24, and July 1, 1889."

(Before Cave, J.)
T he R estitution Steamship Company v . Sir  J ohn 

P ie ie  and Co. (a)
Charter-party — Colliery guarantee — Incorpora- 

ti°n Construction — Demurrage — Detention
riJ^ein f7 ei °/ demurrage— Cesser clause-0 Lean b il l o f lading.

A ‘‘cesser clause” in a charter-party applies not 
merely to liability for demurrage, but to liability 
incurred through detention in the nature of demurrage.

A clean bill of lading is a bill of lading which 
contains nothing in the margin qualifying the 
words m the bill of lading itself.

It was agreed by charter-party between the plain- 
titfs, the owners of a steamship, and the defen
dants, the charterers, that the ship should proceed 
to C. and there “ load in the usual and custo- 
mary manner a cargo of coals” and proceed to
1 ’ . vessel to be loaded as customary, but
subject m all respects to the colliery guarantee, 
m 108 colliery working hours.” The cargo was 
to be unloaded at a specified rate per day “ or 
charterers to pay demurrage at the rate of 80s 
Pf hour. The master was to sign “  clean bills 
oj lading without alteration as presented hi, 
charterers.” “ The charterers’ UabiFity i Z t  th!s 
charter-party to cease on the cargo being loaded 
and the advance freight paid, the owners havina 
a hen on the cargo for the balance of the freiaht and demurrage.” J y

By a colliery guarantee, the proprietors of a colliery 
undertook to load the ship for the defendants in 
108 hours. “ Demurrage, i f  any, to be at the 
rate of 20s. per hour.” The vessel was not loaded 
m lOo colliery working hours.

In an action brought by the plaintiffs against the 
defendants for damages for demurrage, or in the 
alternative for detaining the vessel an unreason
able time at the port of loading

Held, that the defendants were not liable, as the 
“  cesser clause ”  in the charter-party covered the 
claim made by the plaintiffs.

Semble, that the owners of the ship have no right 
of action against the charterers under the colliery 
guarantee unless the guarantee is incorporated 
with the charter-party; but that the right of 
action under such guarantee, i f  the shipowners 
have any such right at all, would be against the 
colliery proprietors.

T h is  was an action to recover damages fo r
demurrage, and fo r  detention o f a ship at the
po rt of loading.

B y  a charte r-party  i t  was m u tua lly  agreed
(*) Reported by R. M. M inton-Sknhoube, Eeq., BarrlBtor-at-Law.

between the p la in tiffs , who were the  owners of a 
steamship called the Restitution, and the defen
dants, the charterers of the ship, th a t the ship 
should proceed to  C ard iff, and “ there load in  
the usual and custom ary m anner”  a cargo of 
coals, w h ich the charterers bound themselves 
to ship and proceed w ith  to  Singapore. A n  
advance fre ig h t was to  be pa id “  e igh t davs 
trom  fina l sa iling  from  the last p o rt in  the 
United K ingdom  and from  the date o f masters’ 
s ign ing clean b ills  of lad ing  w ith o u t a lte ra 
tion  as presented by charterers,”  and the 
rem ainder on de livery.

Hie vessel to be loaded as customary, but subject in 
an respects to the colliery guarantee, in 108 colliery 
working hours. The oargo to be unloaded at the average 
rate of not loss than 200 tons per working day 
or charterers to pay demurrage at the rate o f’30s er 
hour. The charterers’ liab ility  under this eharter-p tv  
to cease on the oargo being loaded and the adva ce
2®1 1 p a id ’ ° WI!eV  havmg a lien on the cargo for 
the balance of the freight and demurrage.

B y  a co llie ry  guarantee the proprie tors o f a 
co llie ry  undertook to  load the ship fo r the defen
dants subject to  the fo llow ing  cond ition :
„ J h ^ d s te a m e r  shall load in Eoath Basin, Cardiff,
and w r itte n T f-  00“ PleteIJ  discharged and unballasted! 
n ff liJ i ** notice thereof givon to us within our usual 
i ’ernSn?UrS+ W6 sha1,1 showed, for shipping a cargo of 
*  ,™,d iS te a f 1 °0aino0i.be reoeiTed hy the vessel at the 
avnUoWP j tlps2 hours, during which she shall be 
h i  «s+b for loading. Demurrage, i f  any, tobe at the rate of 20s. per hour.

The vessel was not loaded w ith in  the s tipu la ted 
tim e, and the p la in tiffs  now brough t an action 
against the defendants fo r  demurrage, or in  the 
a lte rna tive  fo r  damages fo r de ta in ing the vessel 
to r an unreasonable tim e  a t the po rt o f loading.

Clement Higgins, Q.C. and Benson fo r  the 
p la in tiffs .— We are en titled  to sue the defendants 
e ither under the cha rte r-pa rty  or the co llie ry  
guarantee. They are d is tin c t contracts, and are 
not incorporated w ith  each o th e r :

T CasZe312 ;5913LPTdM :  *  ^  6 AsP' LaW 
W ith  regard to the loading the co llie ry  guarantee 
is the dom inant contract, and, i f  necessary, w il l 
override the provisions of the c h a rte r-p a rty :.

Otdlischen v. Stewart Brothers, 5 Asp. Mar. Law

Div 186° ’’ 50 L ‘ T ' EeP' N ’ S' 47 5 11 B ‘ 
That being so, i f  we elect to c la im  under the 
guarantee, the cesser clause in  the charte r-party  
does not affect the unqualified agreement to  pay 
demurrage in  the guarantee. The contract of 
the p la in tiffs  under the guarantee was w ith  the 
defendants as principals, and not w ith  the 
co llie ry  proprietors, who were on ly acting  as 
agents to load on behalf o f the defendants. B u t 
i t  i t  is said tha t our cla im  is under the charter- 
party , the “ cesser clause”  is none the less 
inoperative. The cha rte r-pa rty  contains no p ro
vision to r demurrage o r delay a t the po rt of 
loading, and therefore, i f  we are under the 
charter-party, our cla im  resolves itse lf in to  one 

n- ?e*?nti011 in  the nature o f demurrage, to 
which the cesser clause has no app lica tion  :

Lockhart v. Falk, 33 L. T. Eep. N. S. 96; 3 Asp
Mar. Law Caa. 8; L. Eep. 10 Ex. 132. P

A gain , under the pa rticu la r circumstances of th is  
case, the cesser clause could not apply. The 
charterers’ lia b il ity  under the charte r-party  is 
personal, and on ly ceases when the lien  arises.
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This liab ility  is by the terms of the charter-party 
on the cargo being loaded, and the advance freight 
paid, and clean bills of lading signed. Now, 
clean bills of lading means bills of lading 
whereby the consignee is to receive the entire 
consignment free from any deduction, e.g., de
murrage ; and, i f  i t  is held that this charter- 
party provides for payment of demurrage at the 
port of loading, no clean bills of lading were 
signed, and therefore our lien never arose. 1 he 
lien not having arisen the cesser clause is in
operative, and is no defence to the action.

Abel Thomas fo r  the defendants. These two 
instrum ents m ust e ither be read together, or 
treated separately. I f  the p la in tiffs  are suing 
under the co llie ry  guarantee as d is tin c t from  the 
cha rte r-pa rty , then we say th a t the p la in tiffs  
were not parties to  the  guarantee, and cannot 
sue us under it .  A n d  i f  they are incorporated, 
then the cesser clause bars the  p la in tiffs  claim. 
I t  has been held th a t a cesser clause applies no t 
on ly to  demurrage itse lf, b u t to  detention in  the 
na ture o f dem urrage:

Sanguinetti\. Pacific Steam Navigation Company, 
35 L. T. Eep. N. S. 658 ; 2 Q. B. Div. 238 ; 3 Asp. 
Mar. Law Cas. 300;

Harris v. Jacobs, 15 Q. B. Div. 247;
Kish v. Gory, 2 Asp. Mar. Law Cas. 593 j 32 L. 1. 

Rep. N. S. 670 ; L. Rep. 10 Q. B. 553;
Nelson v. Dahl, 41 L. T. Eep. N. S. 365; 4 Asp. Mar. 

Law Cas. 392; 12 Ch. Div. 568 ; 6 App. Cas. 38. 
[C ave , J.— W ha t is the  m eaning o f a “  clean b i l l  
o f lad ing  ? ”  j  I t  means th a t the  consignment is 
to  be delivered in  b u lk  and cond ition  as described
in  the b i l l  o f lading.

Clement H iggins, Q.C. in  rep ly .— The meaning 
we have assigned to  clean b ills  of lad ing is 
correct, and is recognised among shippers. I t  i t  
were no t so, b ills  o f lad ing  w ou ld  cease to  be 
negotiable, because no one would take a b i l l  ot 
la d in g  subject to  unknow n deductions. I t  is 
subm itted th a t the language used in  Kish , v. Cory 
(ub i sup.) w ith  reference to  the ap p lica b ility  ot a 
cesser clause to  detention in  the nature of de- 
m urrage on ly amounts to  d icta , and th a t the 
decision in  Lockhart v. F a lk  (ubi sup.) is good 
law.

Cave, J.— This was an action by w h ich  the 
p la in tiffs  sought to  obtain from  the defendants 
damages fo r the detention o f the ship Restitu tion  a t 
C ard iff. The Restitution  came to  C a rd iff under a 
cha rte r-pa rty  w h ich  was entered in to  on the ~8th 
A p r i l  1887, and w hich provided th a t the ship, a fte r 
being in  a load ing be rth  as ordered, w ho lly  
unballasted and ready to  load, subject to w ar
ran ty , shall there load in  the usual and customary 
m anner a fu ll and complete cargo of Fmmdale 
steam coals as ordered by cha rte re rs ; and then 
i t  goes on in  another pa rt of the  cha rte r-pa rty  to 
say, “  The vessel to  be loaded as customary, bu t 
subject in  a ll respects to  the co llie ry  guarantee 
in  (blank) co llie ry  w o rk ing  hours.”  Now  the 
co llie ry  guarantee purported to  be signed by
D. Davis and Sons, p roprie to rs  o f the Ferndale 
C olliery, and they thereby undertook to load the 
Restitution  w ith  a cargo of th e  above coal fo r  
Messrs. P ir ie  and Co., on te rm s arranged between 
them  subject to  the fo llow ing  conditions : “  The 
steamer sha ll load in  Roath Basin, in  C ard iff, and 
a fte r being com pletely discharged o r unballasted, 
and w r itte n  notice thereof g iven to  us w ith in  our 
usual office hours, we Bhall be allowed, fo r  shipp ing

a cargo o f Ferndale steam coal, to  be received by 
the vessel a t the usual t ip  o r tips , 108 hours, 
d u rin g  w h ich she shall be available and ready fo r 
loading.”  I  need not read the p a rt as to  the days 
wh ich are no t to  count. “  Dem urrage, i f  any, to  
be at the rate of 20«. per hour.”  The charter- 
p a rty  then contains a clause to  th is  e ffe c t:
« The charterers’ lia b il ity  under th is  cha rte r-pa rty  
to  cease on the cargo being loaded and the  
advance fre ig h t paid, the owners having a lien  
on the cargo fo r the balance o f the fre ig h t and 
demurrage.”  Now, th a t being so, i t  was contended 
on behalf of the defendants th a t th e ir  l ia b i l ity  
upon the cha rte r-pa rty  was disposed of and d is
charged by the cesser clause, i t  being adm itted 
th a t a cargo was loaded and the advance fre ig h t 
pa id under the cha rte r-pa rty . On the p a rt of 
the p la in tiffs  i t  was contended th a t th e ir  c la im  
was not under the cha rte r-pa rty , b u t under the 
co llie ry  guarantee, a c la im  w hich i t  was extrem ely 
d iff ic u lt to  understand. I t  is  said th a t m y bro ther 
F ie ld  has he ld th a t the co llie ry  guarantee is a 
d is tin c t contract fro m  the cha rte r-pa rty , and I  
see no ground to  suppose th a t th a t is  incorrect, 
a lthough no case was actua lly  produced. The 
cha rte r-pa rty  is a contract entered in to  between 
the R e s titu tion  Steamship Company and S ir John 
P irie  and Co., tha t is to say, between the p la in 
t if fs  and defendants. The co llie ry  guarantee, 
taken by itse lf, pu rpo rts  to  be signed by Davis 
and Sons, and appears to  be a sort of general 
undertak ing, w h ich by the  custom of the trade 
no doubt the owners of the steamship Restitution 
would be en titled  to  take advantage of. B u t 
then, i f  the owners of the steamship Restitution  
sue upon the  co llie ry  guarantee alone, they m ust 
sue Davis and Sons. They cannot sue S ir John 
P ir ie  on the co llie ry  guarantee unless the 
co llie ry  guarantee is in troduced in to  and made 
pa rt of the  cha rte r-pa rty . M oreover i t  is very  
d iff ic u lt to  see th a t the detention in  question was 
any breach o f the co llie ry  guarantee. I t  is not 
necessary, however, to  enter in to  th a t question, 
because, whether i t  was a breach of the language 
o f the co llie ry  guarantee, o r w hether i t  was a 
breach of the charte r-party , the defendants in  
th is  action could on ly  be made liab le  under the 
co llie ry  guarantee as fo rm in g  p a rt of the charter- 
pa rty . Therefore, under those circumstances, 
p r im a  fac ie  the case would come w ith in  the 
cesser clause.

There was, however, another p o in t taken w ith  
reference to  the cesser clause, wh ich is somewhat 
d iff ic u lt to reconcile w ith  the po in t taken about the 
co llie ry  guarantee. That, however, is not ve ry  
m a te r ia l; a p a rty  m ay be en title d  to succeed upon 
one ground, a lthough i t  is  adverse to  the conten
t io n  w h ich  has form ed the m ain basis of his a rg u 
ment. W ha t was said was th is . I t  was said : 
Take i t  th a t the c la im  is under the  cha rte r-pa rty , 
and no t under the  co llie ry  guarantee as in tro 
duced in to  the cha rte r-pa rty . There is no th ing  
fixed w ith  regard to dem urrage o r delay in  
load ing  except the 20«. per hour fixed in  the 
co llie ry  guarantee, and th a t consequently cannot 
extend beyond a breach of the guarantee, and i f  
there is a breach of the cha rte r-pa rty , there is 
no dem urrage fixed fo r  t h a t ; and consequently 
the  on ly r ig h t  would be to  recover fo r  detention 
in  the  nature of demurrage. A n d  the cesser 
clause applies to  dem urrage only, and not to  
detention in  the na tu re  of dem urrage. I  th in k ,
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however, a fte r the decisions w h ich  have ta,ken 
place upon th is  po in t, th a t contention cannot be 
successfully m aintained. There are several cases 
m  w hich the question has arisen, a lthough I  do 
no t exactly know  th a t i t  has ever been actua lly  
disposed of. I n  Kish v. Cory (ubi sup.), fo r  
instance, before the C ourt of Exchequer Chamber 
a very strong op in ion was expressed by  one or 
tw o of the members o f the court, and p a rticu la r ly  
by B re tt, J., as he then was, th a t the char
te re r on loading was discharged from  lia b ility  
to r  demurrage a t the p o rt of loading under such 
a cesser clause as th is , and th a t he is so dis
charged, whether the c la im  is  in  respect of 
demurrage p rope rly  so called, o r in  respect of 
damages fo r detention. So again in  Sanguinetti 
v.lacijic to team Navigation Company (ubi sup.) 
t  e present M aster o f the B olls  again expressed 
his opin ion th a t the w ord demurrage has a ve ry  
elastic meaning, and extended no t on ly  to  de
m urrage properly  so called, b u t also to  damages 
to r detention in  the nature o f dem urrage ; and 
th is  opinion he again expressed ve ry  s trong ly  in  
Darns v. Jacobs (ubi sup.), and the o ther members 
of the C ourt o f Appea l appear to  have agreed 
w ith  h im  upon th a t subject. A t  a ll events they 
expressed no dissent. Now, th a t a u th o r ity  is 
abundantly sufficient in  w a rran ting  me in  ho ld ing  
tha t the cesser clause of th is  cha rte r-pa rty  applies 
to the demurrage claimed by the p la in tiffs  in  th is  
action, whether i t  is a c la im  fo r demurrage proper, 
or a c la im  fo r  damages fo r  detention in  the 
nature o f demurrage.

One other po in t remains, and th a t is, th a t 
under the cha rte r-pa rty  the m aster is to sign 
clean b ills  of lad ing  w ith o u t a lte ra tion  as pre
sented by the charterers o r th e ir  agent, and 
i t  was suggested th a t a clean b i l l  o f lad ing  
meant a b i l l  o f lad ing  w h ich  pu rpo rted  to  
en title  the consignee to  the de live ry  of the goods 
w ith o u t paying fo r any demurrage. Now I  have 
had some l i t t le  d iff ic u lty  in  fin d in g  ou t w hat is 
meant by a clean b i l l  o f lad ing. There does not 
seem to  be any case w hich has ever pressed much 
on the subject, b u t there is a ve ry  clear state
m ent as to  the m eaning of the phrase “  clean 
b i l l  o f la d in g ”  to  be found in  P ollock and 
B ruce ’s Law  o f M erchant Shipping, and there i t  
is said th a t a clean b i l l  o f lad ing  is a b i l l  of 
lad ing  w h ich  contains no th ing  in  the m arg in  
q u a lify in g  the words in  the b i l l  o f lad ing  itse lf, 
“  Shipped in  good order and w e ll-cond itioned; 
goods of a certa in  character, or a certa in  w e ight 
o r qu a lity  o r w hat not.”  B u t where, fo r  instance, 
you insert in  the m arg in  of the b i l l  o f la d in g  the 
w e igh t o r q u a n tity  o r qu a lity  unknown, th a t is 
not a clean b i l l  o f lading, because th a t contains 
a qualification. Where, on the  other hand, there 
is no such qua lifica tion  inserted in  the m arg in , 
there the b i l l  o f lad ing  is a clean one. Looked a t 
according to  th a t de fin ition  th is  b i l l  o f la d in g  is 
a clean one. Therefore i t  does not seem to  me 
th a t the condition th a t the master is to  sign a 
clean b i l l  o f lad ing  a t a ll affects the question I  
have now to  dispose of. The sim ple po in t is th is : 
in  m y judgm ent the cesser clause does cover any 
c la im  w hich can be made by the p la in tiffs  fo r  the 
detention o f th is  ship in  the Roath Basin, and 
consequently m y judgm ent m ust be fo r the defen
dants w ith  costs.

Solic ito rs fo r  the p la in tiffs , Wynne, Holme, 
and Wynne, fo r  Forshaw and Ha/wkins, L iverpool.

Solic ito rs fo r  the defendants, Ingledew, Ince, 
and Colt, fo r  Ingledew, Ince, and Yachell, C ardiff.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
Saturday, June 1,1889.

(Before B utt, J., assisted by T r in ity  M asters.)
T he T weedsdale. (a)

Collision—Steam trawler and sailing ship—Lights 
—Regulations for Preventing Collisions at Sea , 
arts. 3, 6,17, and 23.

Where a steam trawler with her trawl down is 
going so slowly that there would be difficulty in 
getting out of the way of other vessels it is her 
duty to carry the extraordinary lights prescribed 
by the schedule, Part I. of the Order in Council, 
dated the 30th Dec. 1884, and made in pursuance 
of the Merchant Shipping Act Amendment Act 
1862, and not the ordinary lights of a steamship 
under way; and if she is carrying the former 
lights she is relieved from the duty prescribed by 
art. 17 of getting out of the way of sailing ships. 

T his was a collis ion action in rem by the owners 
of the steam tra w le r City of Gloucester against 
the  owners of the sa iling  ship Tweedsdale.

The collis ion occurred in  the B r is to l Channel 
on the 5th June 1888.

The facts alleged by  the p la in tiffs  were as 
fo llo w s : A t  about 1.30 a.m. on the 5th June 1888 
the steam tra w le r City of Gloucester was tra w lin g  
about fifteen m iles W .N .W . of Lu nd y  Is land. The 
w ind  was about N .E . b low ing from  a fresh to  a 
strong breeze, and the weather was clear. The 
City of Gloucester was steaming a t about one 
kno t an hour w ith  her tra w l down, and heading 
about E. by  S. She was carry ing  a lan te rn  in  
fro n t of the forem ast head, showing a white, green, 
and red lig h t, and about six or seven feet below 
i t  another w h ite  lig h t. I n  these circumstances 
the side lig h ts  o f a sa iling  ship, wh ich proved to 
be the Tweedsdale, were seen about tw o m iles off, 
about a po in t on her p o rt bow, and apparently 
steering about "W. The Tweedsdale continued to 
approach, and when about a m ile  o ff a flare-up 
was shown from  the City of Gloucester, and shortly  
a fte r another flare was shown. Im m edia te ly  
a fte r the  second flare the Tweedsdale shut in  her 
green lig h t,  and then starboarded and attem pted 
to  cross the bows o f the City of Gloucester. 
A ltho ug h  the  engines o f the City of Gloucester 
were a t once stopped, and the Tweedsdale loud ly  
hailed, she came on and s truck  the stem and po rt 
bow o f the City of Gloucester, causing her to  sink.

The p la in tiffs  (inter alia) charged the Tweeds
dale w ith  neglecting to  keep ou t o f the way of 
the City of Gloucester.

The facts alleged by the defendants were as 
fo llo w s : S ho rtly  before 2.15 a.m. on the 5 th June 
the Tweedsdale, a sa iling  ship of 1403 tons register, 
was in  the B r is to l Channel, on a voyage from  
C ard iff to  Valparaiso, laden w ith  a cargo of coals. 
She was heading W .N .W ., and m aking about seven 
knots an hour. I n  these circumstances a w hite 
l ig h t, w h ich afterwards proved to  be exhib ited on 
board the City of Gloucester, was seen about one 
and a h a lf m iles off, and from  one to  tw o points
(a) Reported by J. p. A spinaxi, and Butler A spin all , Esqra.,

Barrioters-at-Law.
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on the starboard bow. The Tweedsdale was kept 
on her course, b u t the  City of Gloucester, instead 
of keeping out of the way, he ld  on and rendered 
a collis ion inevitable. The helm  of the Tweeds- 
dale was then pu t hard-a-port, bu t before she 
could answer i t  her jibboom  struck  the m ast of 
the Gity of Gloucester, and then her stem s tru ck  
the p o rt bow of the Gity of Gloucester.

The defendants (inter alia) charged the Gity of 
Gloucester w ith  neglecting to  keep out of the way 
of the Tweedsdale.

The fo llow ing  Regulations fo r P reventing 
Collis ions a t Sea are m ate ria l to  the decis ion:

Art. 3. A sea-going steamship when under way shall

(a) On or in front of the foremast at a height 
above the hull of not less than twenty feet, and it  tne 
breadth of the ship exceeds twenty feet then at a height 
above the hull not less than such breadth, a bright wmte 
light, so constructed as to show an uniform and unbroken 
light over an arc of the horizon of twenty points oi the 
compass, so fixed as to throw the ligh t ten points on each 
side of the ship, viz., from right ahead to two points 
abaft the beam on either sido, and of such a character 
as to be visible on a dark night w ith a clear atmosphere 
at a distance of at least five miles.

(b) On the starboard side a green ligh t so constructed 
as to show an uniform and unbroken light over an arc 
of the horizon of ten points of the compass, so fixed 
throw the light from right ahead to two points abaft the 
beam on the starboard side, and of such a character as 
to be visible on a dark night with a clear atmosphere at 
a distance of at least two miles.

(c) On the port side a red light so constructed as to
show an uniform and unbroken light over an arc of the 
horizon of ten points of the compass, so fixed as to throw 
the ligh t from right ahead to two points abaft the bc^m 
on the port side, and of such a character as to be visible 
on a dark night w ith a clear atmosphere at a distance of 
at least two miles. , „

A rt. 6. A sailing ship under way or being towed shall 
carry the same lights as are provided by art. 3 for a 
steamship under way, w ith the exception of the white 
light, which she shall never carry.

Art. 17. I f  two ships, one of which is a sailing ship 
and the other a steamship, are proceeding in such direc
tions as to involve risk of collision, the steamship shall 
keep out of the way of the sailing ship.

Art. 23. In  obeying and construing these rules due 
regard shall be had to all dangers of navigation, and to 
any special circumstances which may render a departure 
from the above rules necessary in order to avoid imme
diate danger.

B y  an O rder in  Council made in  pursuance of 
the M erchant Shipp ing A c t (Am endm ent) A c t 
1862, and dated the 30th Dec. 1884, i t  was o rdered:

As regards steam-vessels engaged in trawling, when
u n d e r  steam such vessels i f  of twenty tons gross register
or upwards, and having their trawls in the water, and not 
being stationary in consequence of them gear getting 
fast to a rook or other obstruction, shall between sunset 
and sunrise either carry and show the lights required 
by the said recited art. 3 of the Regulations aforesaid, or 
shall carry and show in lieu thereof and in substitution 
therefore, but not in addition thereto, other lights of the 
description set forth in Part I. of the schedule hereto :

As regards sailing vessels engaged m trawling such 
vessels i f  of twenty tons net register tonnage or upwards, 
and having their trawls in the water, and not being 
stationary in consequence of their gear getting fast to 
a rock or other obstruction shall between sunset and 
sunrise either carry and show the lights required by the 
said recited art. 6 of the Regulations aforesaid, or shall 
carry and show in lieu thereof and in substitution there
fore but not in addition thereto, other lights of the 
description set forth in Part I I .  of the schedule hereto.

Sc h e d u l e .
Part I .—Steam-vessels.

(1) On or in front of the foremast head and in the same 
position as the white light which other steamships are 
required to carry, a lanthorn, showing a white light

ahead, a green light on the starboard side, and a red ligh t 
on the port side ; such lanthorn shall be so constructed, 
fitted, and arranged as to show an uniform and unbroken 
white light over an arc of the horizon of four points ot 
the compass, an uniform and unbroken green light over 
an arc of the horizon of ten points of the compass, and 
an uniform and unbroken red light over an arc of the 
horizon of ten points of the compass, and i t  shall be so 
fixed as to show the white light from right ahead to 
two points on each side of the ship, the green light from 
two points on the starboard bow to four points abaft the 
beam on the starboard side, and the red ligh t from two 
points on the port bow to four points abaft the beam on 
the port side: and (2) a white light in a globular lan
thorn of not less than eight inches in diameter, and so 
constructed as to show a clear, uniform, and unbroken 
light all round the horizon; the lanthorn containing such 
white ligh t shall be carried lower than the lanthorn 
showing the green, white, and red lights as aforesaid, 
so however, that the vertical distance between them 
shall not be less than six feet nor more than twelve feet.

Part I I . —Sailing Vessels.
(1.) On or in front of the foremast head a lanthorn 

having a green glass on the starboard side, and a red 
glass on the port side so constructed, fitted, and arranged 
that the red and green do not converge, and so as to 
show an uniform and unbroken green light over an arc 
of the horizon of twelve points of the compass, and an 
uniform and unbroken red ligh t over an arc of the 
horizon of twelve points of the compass, and i t  shall be 
so fixed as to show the green ligh t from right ahead to 
four points abaft the beam on the starboard side, and 
the red ligh t from right ahead to four points abaft the 
beam on the port side : and (2) a white ligh t in a 
globular lanthorn of not less than eight inches in 
diameter, and so constructed as to show a clear, 
uniform, and unbroken ligh t a ll round the horizon; 
the lanthorn containing such white ligh t shall be 
carried lower than the lanthorn showing the green and 
red lights aforesaid, so, however, that the vertical dis
tance between them shall not be less than six feet andiV.nvi Imoltro TOAT.

I t  was adm itted  th a t the Gity of Gloucester was 
ca rry ing  proper l ig h ts ; the question between the 
parties was, w hether i t  was the d u ty  of the steam 
tra w le r to  get out of the  way of the sa iling  vessel, 
o r the d u ty  of the sa iling  vessel to  get out of the 
way of the tra w le r in  the  circumstances stated.

Barnes, Q.C. and Robson fo r  the p la in tiffs .—  
The Tweedsdale is alone to  blame, as i t  was her 
d u ty  in  the circumstances to  keep ou t of the way 
of the Gity of Gloucester. The Gity of Gloucester 
had on ly  sufficient way on to  keep herse lf under 
command, and was not in  a position  to  keep ou t 
of the way o f o ther vessels ;

The Dunelm, 51 L. T. Rep. N. S. 214 ; 5 Asp. Mar. 
Law Cas. 304 ; 9 P. D iv. 164.

The Gity of Gloucester was p ra c tica lly  sta tionary, 
and therefore was no t “  proceeding ”  w ith in  the  
meaning o f a rt. 17. The circumstances of the 
case b rin g  her w ith in  a rt. 23. The fac t th a t 
steam traw le rs  are allowed an option as to  w h ich  
lig h ts  they are to  carry, and m ay c a rry  those of 
a steamer under way, shows th a t when the y  are 
ca rry in g  the  o ther lig h ts  they are no t to  be 
trea ted as steamships.

S ir  Walter Phillimore and H. Stokes fo r  the 
defendants. —  H ad the regulations in tended to  
relieve steam traw lers from  the duties o f steam
ships they w ould have said so in  express term s. 
A  steam tra w le r w ith  her tra w l down is no more 
incapable of manoeuvring fo r  o ther vessels than a 
tu g  tow ing  another vessel, and yet the  duties of 
a steamship are applicable to  a tu g  in  such 
circum stances:

The American and The Syria, 31 L. T. Rep. N. S. 
42; L. Rep. 4 A. & E. 226 ; 2 Asp. Mar. Law Cas.
350;
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%0T£ 0n The Independence, Lush.
0. S. 88L ‘ ' I  P' N ' S' 563; 1 Mar' Law Cas.

The argum ent based upon the option o f ca rry in g
d a v ^n i! ' hgh tS ^r1l 1 n° fc ho ld S°od ^  case of 
day collisions. The fac t th a t steam traw le rs  are
o ca rry  lig h ts  d iffe ren t from  those c a rrL d  by 

“ „ " I  traw le rs  shows th a t they are to  be treated 
as o rd in a ry  steamers.

Barnes, Q.C. in  reply.

Butt, J.— This is a case of a co llis ion between 
the  steam traw le r City of Gloucester and the 
V  lng  vessel Tweedsdale. I t  occurred some- 

wbere about fifteen o r tw en ty  m iles from  L u n d y
la s tndTh°fin n?  mo™ ing o f the 5 th  June
last th e  City of Gloucester is  a paddle steam 
traw le r, and was a t the tim e  fish ing w ith  her 
tra w l down She was m aking, according to  the 
evidence of her master, about one kno t an hour, and 
in  a ll p ro b a b ility  she was going a t from  about th a t 
to  one and a h a lf knots an hour. The Tweedsdale 
is a large four-m asted barque o f 1403 tons 
register. A t  the tim e in  question she was bound 
on a voyage fro m  C a rd iff to Valparaiso w ith  a 
cargo of coals. There was a to le rab ly  fresh breeze, 
the weather was fine b u t dark, and the City of 
Gloucester was heading somewhere about E. by S. 
th e  Tweedsdale was heading W .N .W ., and was 
m aking about seven knots an hour th rough  the 
water. _ The Tweedsdale was seen at a consider
able distance by those on board the City of 
Gloucester, and as she approached the City of 
Gloucester those on board th a t vessel bu rn t 
several flares. N e ithe r the flares nor the ligh ts  
o f the City of Gloucester appear to have been seen 
%  .a.ny ° ne 011 the Tweedsdale, and, u n t il the 
co llis ion  had ac tua lly  occurred, the crew o f the 
Tweedsdale appear to  have been in  ignorance of 
the fac t th a t there was a ship in  th e ir  ne ighbour
hood. Moreover, i t  is clear fro m  the evidence 
given by those on board the traw le r th a t the 
Iweedsdale, run n ing  as she was before the w ind 
was in  a position in  w h ich she would n a tu ra lly  
yaw, and we th in k  she was neg ligen tly  navigated 
in  being allowed to  yaw too much, so as to m is
lead those in  charge o f the traw le r. F o r tha t she 
is to  blame. On th a t pa rt o f the case ne ither I  
no r the E ld e r B re th ren  have any doubt.

Then arises a ve ry  m uch more d iff ic u lt question, 
v iz., w hether the tra w le r was also in  fa u lt. She 
had her tra w l down, and was being approached by 
a sa iling  vessel. I t  is said th a t she is to  blame fo r 
no t having stopped her engines. I  do no t know 
w hether revers ing is suggested, though there 
would be a d iff ic u lty  in  do ing tha t, hav ing  regard 
to  the fac t th a t her tra w l was down. A  charge 
against her is th a t she com m itted a breach of 
a rt. 18 o f the Regulations. Now, she was go ing 
a t a ve ry  slow rate, and had actua lly  stopped 
before the collision. Therefore no blame attaches 
to  her fo r tha t. Then i t  is said th a t she in fr in g e d  
a rt. 17. The p la in tiffs  contend th a t under the 
circumstances the a rtic le  is not applicable to her. 
In  the f irs t  place, they say th a t these vessels 
were no t t i l l  the last m oment w ith in  a rt. 17. 
Even regard ing  the tra w le r as an unincum bered 
vessel, they say the vessels were no t approaching 
in  such d irections as to  invo lve r is k  o f collision. 
B u t I  am no t able to  take th a t view. I  th in k  i t  
is  clear th a t these vessels were fo r  a considerable 
tim e  and distance approaching one another so as

TAdm .

to invo lve  r is k  of collision. Therefore, i f  the steam 
traw le r is to be regarded as an unincum bered 
vessel inasmuch as she took no steps to get out 
of the way o f the sa iling  vessel, she would be to 
blame fo r breach o f a rt. 17. Then comes the 
question, ta k in g  her to be a steamer incumbered 
w i th  her traw l, was she bound to obey a rt. 17? The 
evidence is, th a t having her tra w l on the  ground 
she was m oving  at about one knot, and was 
ca rry ing  the fo llow ing  lig h ts  : a lan te rn  on her 
foremast head, showing a w h ite  l ig h t  ahead and 
red and green lig h ts  on e ither side, and a w h ite  
l ig h t in  a g lobu la r la n te rn  six o r seven feet 
below it .  Those were proper lig h ts  fo r  her to 
ca rry  in  compliance w ith  the new regulations. 
She was, therefore, no t c a rry in g  the o rd ina ry  
lig h ts  fo r a steamer as prescribed by a rt. 3. 
Assum ing, as I  th in k  is the case, th a t the 
I  weedsdale was approaching her in  such a d irec
tion  th a t she could see these lig h ts , th a t ough t to  
have apprised those on board her th a t the other 
was a fish ing  vessel w ith  her tra w l down. In  tha t 
state o f th ings  I  th in k  th a t a rt. 23 prevents the 
application o f a rt. 17, and relieves the tra w le r 
trom  the d u ty  o f keeping out of the way, and 
casts the d u ty  on the o ther vessel. I n  a rr iv in g  
at th is  conclusion, a lthough I  do no t say th a t the 
case o f The Dunelm (ubi sup.) is an a u th o rity  on 
the po in t, nevertheless the observations o f the 
learned judges who decided th a t case have been 
of great assistance to  me. The regu la tion  in  
question was not in  force when the case of The 
Dunelmi {ubi sup.) was decided. The present 
regu la tion  says th a t steam-vessels engaged in  
tra w lin g  when under steam and o f tw en ty  tons 
gross reg is te r o r upwards shall between sunset 
and sunrise c a rry  the lig h ts  prescribed by a rt. 3 
or those re ferred to in  the schedule. The schedule 
specifies the lig h ts  to  be carried, and the manner 
in  w h ich  they are to  be carried. I t  is  to  be 
observed th a t th is  regu la tion  gives an option. 
T raw lers are e ither to carry the lig h ts  th is  tra w le r 
was carry ing , or in  lieu  thereof the lig h ts  pre
scribed by a rt. 3—i.e., the o rd in a ry  lig h ts  of a 
steamer. I  th in k  the option m ust be exercised 
w ith  d iscretion, and in  th is  way : I f  a traw le r has 
not only suffic ient way on her to  keep herself in  
command, bu t also sufficient way to  enable her 
to act w ith  effect in  a lte rin g  her course fo r other 
ships, then I  th in k  the o rd ina ry  regu la tion  lig h ts  
should be carried, and those in  charge o f her 
should act as the Regulations require  those in  
charge o f an unincum bered vessel to  act. B u t i f  
she has so l i t t le  way on her th a t there w ou ld  be 
d iff ic u lty  in  keeping ou t of the way o f other 
vessels, she should then ca rry  w hat I  m ay call the 
extrao rd inary  lig h ts — viz., the lig h ts  prescribed 
by the schedule. The City of Gloucester was, as 
I  have said, go ing on ly  at" such a ra te  as to  give 
her bare steerage way. She was ca rry ing  the 
lig h ts  prescribed by the schedule, and I  therefore 
ho ld her free from  blame fo r th is  collision. This 
is the best construction I  can p u t on rules not 
easy of in te rp re ta tio n ; b u t I  fear th a t i t  is almost 
impossible to  p u t any construction on them  
which w i l l  not be open to  some objection. The 
conclusion is, th a t I  ho ld the Tweedsdale alone 
to blame.

Solic ito rs fo r  the  p la in tiffs , Ingledew, Ince, and Colt.
S olic ito rs  fo r  the defendants, Stokes, Saunders, 

and Stokes.
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Tuesday, July 30,1889.
(Before B utt, J.)
T he R ecepta. (a)

Collision—Limitation of liability—Ship’s register 
•—Admissibility of evidence—Merchant Shipping 
Act 1854 (17 & 18 Viet. c. 104), s. 2d—Merchant 
Shipping Act Amendment Act 1862 (25 & 26 
Viet. c. 63), 8. 54.

In an action for limitation of liability the defen
dants may, if  they have raised the question by 
their defence, call evidence to show that the ship s 
tonnage as shown by her register is not correct, 
and that it has been erroneously computed.

T his was an action by  the owners o f the steam
ship Recepta to l im it  th e ir  lia b ility  in  respect of 
a co llis ion between the Recepta and the steam
ship Hawk.

In  paragraph 3 of the statem ent o f c la im  i t  
was alleged as follows :

The gross tonnage of the Recepta, without deduction 
on account of engine-room space, after due allowance 
in respect of space solely occupied by and appropriated 
to the use of the crew, ascertained according to the 
provisions of the several Merchant Shipping Acts in 
that behalf, is 930'29tons, and no more.

I n  paragraph 1 of the defence i t  was alleged 
as follows :

The defendants deny that the gross tonnage of the 
Recepta is as alleged in paragraph 3 of the statement of 
claim, and that the sum of 81. per ton on the gross register 
tonnage is as alleged in paragraph 11 of the statement 
of claim, and say that, i f  the tonnage was computed or 
ascertained as alleged, i t  was erroneously computed, 
and such tonnage has since been determined and 
registered, in accordance w ith the rules in the said^Acts | 
contained, at 956'37 tons, and which last-mentioned 
tonnage is in fact the gross tonnage of the Recepta 
without deduction of engine-room space, and after due 
allowance of crew’s space, and the sum of 81. per ton 
tonnage, is 76501. 19«.

The allegations in  the statement o f c la im  were 
supported by an a ffidavit and the Recepta’s 
reg ister.

The M erchant Shipp ing A c t 1854 (17 &  18 
Y ic t. c. 104), s. 26, is m ate ria l to  the decision, 
and is as follows :

Whenever the tonnage of any ship has been ascer
tained and registered in  accordance w ith the provisions 
of this Act, the same shall thenceforth be deemed to be 
the tonnage of such ship, and be repeated in every 
subsequent registry thereof, unless any alteration is 
made in the form and capacity of such ship, or unless 
i t  is discovered that the tonnage of such ship has been 
erroneously computed ; and in  either of such cases suoh 
ship shall be remeasured and her tonnage determined 
and registered according to the rules hereinbefore con
tained in that behalf.

F. Laing, fo r  the p la in tiffs , hav ing  read the 
affidavit, and p u t in  the ship’s reg ister, asked fo r 
a decree in  the fo rm  of the claim .

J. P. Aspinall, fo r the defendants, tendered 
evidence to  show th a t the reg is te r d id  not 
represent the actual tonnage of the  ship.

F. Laing objected to  the reception o f such 
evidence on the ground tha t the ship’s reg is te r 
was conclusive.

J. P. Aspinall contended tha t, under 17 & 18 
Y ic t.  c. 104, s. 26, he was en titled  to show th a t 
i t  had been discovered th a t the tonnage of the 
ship had been erroneously computed, and tha t

V o i» Y I.,N .S .

(a) Reported by J. P. A spin all  and BlTLEE ASPINALL, Esqra.,
Barrlsters-at-Law.

she had in  fact been remeasured, and th a t he r 
tonnage was no t as alleged by the p la in tiffs .

B utt, J. held, th a t the evidence was admissible, 
and a Board of Trade surveyor was thereupon 
called in  support o f th e ir  case,

I t  was subsequently agreed between the parties 
th a t the amount of the  p la in tiffs ’ l ia b i l ity  was to 
be based upon the tonnage alleged by the defen
dants in  th e ir  defence, and proved by them  by 
the evidence called.

S o lic ito rs fo r  the p la in tiffs , Botterell and 
Roche.

S o lic ito r fo r  the defendants, Wm. Batham.

HO U SE O F LO R ES .

July 26, 29, and Aug. 9,1889.
(Before Lords H erschell, F itzgerald, and 

M acnaghten.)
Owners of the “  GIracie ”  v. Owners of the 

“  A rgentino .”  (a)
T he A rgentino.

ON APPEAL FROM THE COURT OF APPEAL IN  ENGLAND.

Collision— Damages— Remoteness—Loss of employ
ment— Demurrage.

A ship was damaged by a collison with another, for 
which both were to blame. While prosecuting 
the voyage in the course of which the collision 
occurred, she had secured an engagement for a 
new voyage, but in consequence of the damage 
caused by the collision she was unable to fulfil it. 

Held (affirming the judgment of the court below), 
that the loss of the fair and ordinary earnings of 
such a vessel, on such a voyage as she was engaged 
for, was the direct and natural consequence of the 
collision, and could be recovered as damages; but 
that demurrage for the time during which she 
was under repair could not be recovered in 
addition.

T his was an appeal from  a judgm en t o f the 
C ourt o f Appeal (L ind ley  and Bowen, L .JJ ., 
L o rd  Esher, M .R. dissenting), reported in  6 Asp. 
M ar. Law  Cas. 348; 59 L . T. Rep. In . S. 914, and 
13 P. D iv . 191, who had affirmed w ith  a va ria tio n  
a judgm ent o f S ir James Hannen, reported in  
6 Asp. M ar. Law  Cas. 278; 58 L . T. Rep. N . S. 643, 
and 13 P. D iv . 61.

The question arose out o f a co llis ion which 
took place in  the r iv e r  Thames, on the 20th Feb. 
1887, between the steamships Grade and Argen
tino. I t  was agreed between the parties th a t both 
ships should be deemed to  be to  blame, and the 
damages were referred to  the re g is tra r and 
merchants.

The cla im  sent in  by the owners of the 
Argentino contained the fo llow ing  item  o f special 
dam age:

16. Loss of profit in  succeeding voyage which had 
been contracted for, but which defendants were unable 
to carry out, and for which another steamer was sub
stituted, inoluding eight days time lost in loading cargo 
upon next voyage beyond the time which would have 
been consumed in loading the cargo originally contracted 
for, 7851. 16s. 5d.

The R eg is tra r disallowed th is  c la im  on the 
ground th a t the damages sought were too remote.

(o) Reported by O. E. Malden, Esq., Barrister-at-Law
3 K
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ir r r ’ « “ ?68 Dam ien, bJ  his order o f the 14th Peh. 
1888, referred back the report to  the reg is tra r 
and merchants fo r  fu r th e r consideration as 
regards item  No. 16.”
a , ^ 16 ° f  ^P P ea]> by t t e i r  order o f the 9th

A u g  1888, re fe rred  back the report to  the 
re g is tra r assisted by  merchants fo r  fu r th e r 

Ka tl°u ’ w ‘ tind irec tions th a t suoh damages 
should be allowed in  respect of th is  collis ion as 
would represent the loss o f o rd inary  and fa ir  
earnings of such a ship as the Argentino, having 
regard to,the fac t th a t she was fo r the tim e  on

M d Sto 0tbt pS-Rinev fQteame? ’ t ?adinS t0  A lexandria  
such*”  th  B aCk Sea’ and advertised to  sail as

There was also a c la im  fo r  demurrage.
Finlay, Q.C. and Nelson appeared fo r  the 

appellants, and contended th a t a ship was not 
en titled  to recover compensation fo r  speculative 
p ro fits  which m ig h t have been earned, b u t on ly  
demurrage^ fo r  the  tim e  d u rin g  w h ich  she is 
under repair. The effect o f the de tention  m ig h t 
have been to g ive her a chance o f a more p ro fit 
able engagement tharn the one she lost. The 
measure of damages is the cost o f the repairs, 
and compensation fo r  loss of tim e. See

Phillips v. London and South-Western Railway 
Company, 42 L. T. Eep. N. S. 6 ; 5 C. P. Div. 280.

The loss of the voyage m ig h t have been fo r her 
benefit, and damages based on the comparative 
p ro fits  of d iffe ren t voyages are too speculative 
[L o rd  H ekschell referred to Fletcher v. Tavleur 
17 C. B. 21.] See

The Betsey Caines, 2 Haggc 28;
The Columbus, 3 W. Rob. 158;
The Clarence, 3 W. Rob. 283;
The Yorkshireman, 2 Hagg. 30, n.;
The Risoluto, 48 L. T. Rep. ST. S. 909 ; 5 Asp Mar 

Law Cas. 93; 8 P. Div. 109: 1
The Gazelle, 2 W. Rob. 279;
The Inflexible, Swa. 200;
The Black Prince, Lush. 568 ;
The Star of India, 35 L. T. Rep. N. S. 407 ■ 3 ARn 

Mar . Law Cas. 261; 1 P. D iv 466; ’ P'
The Consett, 5 Asp. Mar. Law Cas. 34, n. • 5 P Div 

229; ’ ■UIT-
The. Gleaner, 3 Asp. Mar. Law Cas. 582 : 38 L T 

Rep. N. S. 650 ;
and the fo llow ing  Am erican au th o ritie s :

The Narragansett, Olcott’s Ad. Rep. (New York)
388 ;

The Stromless, 1 Lowell (Mass. Dist. Rep.) 153 •
Smith v. Condy, 1 Howard (Sup. Ct. U. S.) 28. ’

The Parana  (36 L . T. Eep. 1ST. S. 388; 3 Asp. 
M ar. Law Cas. 220 ; 2 P. D iv . 118) and The Not tin// 
H i l l  (51 L . T. Eep. N . S. 16; 5 Asp. M ar. Law  Cas] 
241; 9 P. D iv . 105) seem to va ry  the ru le  to  some 
e x te n t; bu t we subm it th a t on the w hnle the ru le  
is tha t, in  the case of a p a rtia l loss, in  addition to  
the repairs, compensation can on ly  be allowed fo r 
loss of tim e, or at most fo r  a change in  the 
m arket ra te  o f fre ig h t, of w h ich  there is no 
evidence here, where the c la im  is of a very 
special nature. I f  the use o f a chatte l is taken 
away on ly the m arket value of its  use can be 
recovered. The cla im  is w rong in  form , and 
exaggerated in  amount.

S ir W. P h illim ore  and H . F. Boyd, fo r the 
respondents, argued th a t the c la im  was fo r  what 
w ould have been made on the voyage fo r which 
the ship was engaged, less what was actua lly  
made on another voyage, and was not too remote. 
B y  c la im ing demurrage the respondents are no t I

oe the “  A rgentino T he A rgentino. [H . op L .

c la im ing  the same th in g  tw ice  over. The cases 
cited on the other side, r ig h t ly  understood, are in  
our favour. The S tar o f In d ia  (ub i sup.) is 
exactly th is  case, and the ru le  was fo llowed in  
The Consett (ub i sup.). The common law  a u tho ri
ties are to  the same effect. See

Bodley v. Reynolds, 8 Q. B. 779;
Wood v, Bell, 5 E. & B. 772 ;
Ex parte Cambrian Steamship Company, 20 L  T 

Rep. N. S. 301; L. Rep. 4 Ch. 112 ;
Prance v. Gaudet, L. Rep. 6 Q. B. 199.

Dem urrage is on ly  a rough-and-ready way of 
ca lcu la ting  damages, the more accurate way is 
to  look a t the actual engagements of the ship.

Nelson was heard in  reply.
A t  the conclusion of the arguments th e ir  

Lordships took tim e  to consider th e ir  judgm ent.
Aug. 9.— T h e ir Lordsh ips gave ju dg m en t as 

fo llows :—
L o rd  H erschell.— M y Lords ; The steamships 

Argentino_ and Oracle having been both declared 
to blame in  cross-actions fo r damages sustained 
by a collis ion between the tw o  vessels, the 
damages were re ferred in  the usual way to  the 
™Slsj ra r  a,nd merchants. The c la im  sent in  by 
the Argentino contained the fo llow ing  items : 16. 
Loss of p ro fit on succeeding voyage which had 
been contracted fo r, but which the defendants 
were unable to  ca rry  out, and fo r which another 
steamer was substituted, inc lud ing  e igh t days 
tim e lost in  loading cargo upon next voyage 
beyond the tim e  w hich would have been consumed 
in  loading the cargo o rig in a lly  contracted for, 
7851. 16s. 5d. 17. Dem urrage of the s.s. Argentino  
1407 tons gross, fo r  nineteen days at 5d.per ton  per 
day, 5641. 17s. Id . ”  The reg is tra r disallowed the 
item  16 altogether, and allowed 2321. in  respect 
of item  17. The learned President of the A d 
m ira lty  D iv is io n  referred the case back to  the 
reg is tra r to  ascertain the amount of loss which 
the owners of the Argentino has sustained by 
tha t vessel not being able to  fu lf i l  an engagement 
entered in to  p r io r  to  the collision. H is  decision 
was affirm ed by the  m a jo rity  of the C ourt of 
Appeal, w ith  a va ria tio n  in  the d irection given 
to the reg is tra r. The facts are not in  dispute. 
The co llis ion took place in  the Thames on the 
20th Feb. 1887. Ten days p r io r  to  the collision, 
w h ils t the Argentino  was at sea on a voyage 
from  Sebastopol, i t  was arranged between Messrs. 
W estcott and Lawrence, shipbrokers, who collect 
cargo at London and A n tw e rp  fo r  conveyance to 
the B lack Sea, and the m anaging owner of the 
Argentino, tha t as soon as tha t vessel had a rrived  
and discharged her cargo, she should proceed to 
A n tw e rp  and load fo r  the Batoum  route. In  
consequence o f the collis ion the Argentino  could 
not keep her engagement, and W estcott and 
Lawrence had to  procure another vessel. Im 
m ediate ly a fte r the repairs o f the Argentino  
were completed, she le ft fo r A n tw e rp , having 
been engaged some days before th a t date to 
proceed to  Odessa v ia  A n tw e rp  and London. 
The question raised by  th is  appeal is, whether 
the damages claimed by  the Argentino in  respect 
of the loss o f the pro fits  which would have been 
earned from  the employment of the vessel wh ich 
had been arranged fo r p r io r  to  the collision, are 
m  po in t o f law  recoverable. I t  is adm itted th a t 
there is no special ru le  o f the A d m ira lty  C ourt 
govern ing the  question, and tha t the law  there
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adm in istered in  re la tion  to  such a m atte r is the 
same as prevails at common law. Y o u r L o rd 
ships have therefore to  consider whether, i f  th is  
were an action b rough t in  the courts of com
mon law  and tr ie d  by a ju ry , the judge 
ought to  have directed the ju ry  th a t these 
damages could not be recovered on the ground 
th a t they were too remote. That damages, though 
undoubtedly traceable to  the w rong in  respect 
of which the action is brought, may nevertheless 
he too remote and therefore no t recoverable, is 
beyond dispute. I  do not th in k  there has been 
much difference o f op in ion as to  what constitutes 
remoteness of damage. The defin itions which 
have been given, though va ry in g  in  th e ir  mode 
of expression, appear to  me to  be substantia lly  
the same. They have generally taken a negative 
form , in d ica tin g  w hat damage is not regarded as 
too remote, and leaving a ll else as properly  
fa llin g  w ith in  th a t description. I  th in k  tha t 
damages which flow  d ire c tly  and na tu ra lly , or in  
the ord inary course of things, from  the w rong fu l 
act cannot be regarded as too remote. The loss 
of the use of a vessel and of the_ p ro fit which 
w ould o rd in a rily  be derived from  its  use d u rin g  
the tim e  i t  is under repair, and therefore 
not available fo r tra d in g  purposes, is certa in ly  
damage which d ire c tly  ana n a tu ra lly  flows from  
a collision. B u t fu r th e r  than th is  I  agree w ith  
the court below tha t such damage is  not 
necessarily lim ite d  to  the  money w hich could 
have heen earned d u rin g  the tim e  the vessel was 
actua lly  under repair. T ha t a steamship, w h ils t 
prosecuting her voyage, should have secured 
employment fo ranothe r adventure does not appear 
to  me to  be out of the o rd ina ry  course of things. 
A n d  i f  at the tim e  of a co llis ion the damaged 
vessel had obtained such an engagement fo r  an 
o rd inary  m aritim e adventure, the loss of the fa ir  
and o rd ina ry  earnings of such a vessel on such 
an adventure would appear to  me to  be the d irec t 
and na tu ra l consequence of the collision.

I  observe th a t no m ention was made in  the ju d g 
m ents of the learned judges in  the courts below 
of the cla im  fo r dem urrage and the allowance of 
the reg is tra r in  respect of it .  The m a tte r was 
po in ted ly  brought before you r Lordships in  the 
argum ents a t the bar on behalf of the  appellants, 
and i t  was urged tha t, i f  the judgm ent of the 
cou rt below were affirmed, the respondent would 
get the damages tw ice over. I  th in k  i t  r ig h t, 
therefore, to  state how th is  m a tte r ought, in  m y 
opin ion, to  be dealt w ith . W here no cla im  is 
made in  respect of loss of p ro fits  ow ing to the 
owner having been deprived of the earnings of a 
voyage w hich was in  contem plation and the 
eno-ao'ement fo r w h ich had been secured, i t  would 
be r ig h t, and is no doubt the usual course, to  
award damages under the name of^ demurrage 
in  respect of the loss of p ro fit w h ich  ̂  i t  m ust 
reasonably have been antic ipated the ship would 
earn d u rin g  the tim e of detention. B u t where 
such a c la im  is made as in  the present case, the 
owner cannot, I  th in k , c la im  to have allowed, in  
add ition  as a separate item , demurrage in  respect 
of the tim e the vessel was under repair. I f  he 
obtains as damages the loss which he, has 
sustained ow ing to  the loss of the employment 
he had secured, he is p u t in  the same position 
as i f  there had been no detention. There would 
o f course have to  be taken in to  account, however, 
tha t, i f  the shipowner lo s t the  contemplated

voyao-e, he had the use of the vessel as soon as 
the repairs were completed fo r  any o ther purpose, 
and what he earned, o r ra the r w hat he could have 
earned, w h ils t upon any o ther adventure d u rin g  
the tim e  he would otherwise have been engaged 
upon the  contemplated vogage, m ust of course 
be set against the sum allowed h im  in  respect of 
the  loss o f th a t voyage. I t  m ust be borne m  
m ind, of course, th a t the set-off o r deduction 
ought on ly  to be in  respect of w hat m ig h t have 
been earned in  th a t p a rt of the tim e  covered by 
the lost voyage d u rin g  w h ich  the  owner had the 
use of his ship. I t  is, I  th in k , on ly in  th is  wav 
tha t in  a case like  the present the leng th  of tim e  
d u rin g  w h ich the ship was la id  up fo r repairs can 
be taken in to  account. I t  is  one o f the c ircu m 
stances to be considered in  assessing the damages. 
T o r the reasons I  have g iven I  th in k  the 
judgm ent of the C ourt of Appeal should be 
affirmed.

L o rd  F itzgerald .—M y  Lords : I n  th is  case I  
concur in  a ll th a t m y noble and learned fr ie n d  
has ju s t stated, and in  the resu lt at w h ich he has 
arrived. I t  is to  be regarded m  the lig h t  of a 
common law  action brought by the owners of the 
Arqentino against the vessel m  co llis ion ; and 
upon the m ain question as to  w hether the 
damages resu ltin g  to  the owners of the Argentina 
from  tha t co llis ion were too  remote o r 1
never from  the beginning enterta ined any doubt. 
I t  is not alone th a t they are not remote, bu t they 
are the proxim ate resu lt of the collision. I  
therefore adopt en tire ly  the  jo in t  judgm en t of 
Bowen and L ind ley , L .JJ . m  the C ourt of 
Appeal.

L o rd  M acnaghten.— M y  L o rd s : I  concur.
Judgment appealed from affirmed, and appeal 

dismissed with costs.
S olic ito rs fo r  the  appellants, Lowless and Co.
Solic ito rs fo r  the respondents, Downing, 

Holman, and Co.

Supreme Court of Judicature.

COURT OF APPEAL.

Feb. 7 and March 18,1889.
(Before L o rd  E shek, M .R., B owen and F e y , 

L .JJ .)
P eice  and Co. v. T he “ A  1 "  Ships ’ Small 

D amage I nsurance Company, (a)
APPEAL PROM THE QUEEN’ S BENCH DIVISION.

Insurance, marine— “  Warranted free from average 
under 3 per cent., unless general ”—Particular 
and general average loss, together over 3 per 
cent., separately under 3 per cent.

A particular average loss under 3 per cent, is not 
recoverable under a policy of insurance contain
ing the clause, “  warranted free from average 
under 3 per cent., unless general,” although there 
has been at the same time a general average loss 
which, if  added to the particular average loss, 
would make the total loss more than 3 per cent. 
Consequently the underwriters of a policy gf in
surance covering all losses not recoverable under

(a) Reported by A dam  H . B ittleston, Esq., Barrister-at-Law.
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a policy containing such a clause are liable for 
such a p a rtic u la r average loss.

Judgment of Cave, J. affirmed.
nnnSr . T S?i? aPpeal.*;rom .&« judgm ent o f Cave, J ,  
upon fu rth e r consideration.
a M S  Was ,broug h t by shipowners upon 
a po licy o f m arine insurance, w h ich was against 
J  '  ? 63 w h 'ch cannot be recovered under 
an o rd in a ry  L lo y d s  o r a s im ila r po licy  of 
nsurance by reason o f the insertion there in  

° „ , th e .,clause> warranted free from  average 
under three pounds per cent., unless general,
T he th t '  Sh‘P be ,stranded> sunk, o r bu rn t.”  
h v t m T P i n  cluestlou> d u rin g  the tim e  covered 
to  T n n i ° llCy’ IWaS ° ;  a voyaSe from  C alcutta 
which vVheu, sho encountered a storm ,
385Z h®rv, damaSe to the amount of

17s' h f  The captain was also obliged, fo r 
e general safety o f the ship and cargo, to  out

away rig g in g , &C., to  the value o f 1288?. 6s. l i d .
I t  was adm itted  th a t th is  was a general average 
r ;  UP.°n  ‘ he average ad justm ent, the sh ip ’s

4S87 0b M n un° th ^ general average loss was 
4387, Os. 7d. Ih e  value o f the ship was 30,0007.

e p la in tiffs  claimed to recover upon the
r a ^ ^ re« » 0 f..t h e Pa rt i0 “ la r  average loss 

, 0 phip of 3851. 17s. 6d., as being under 3 per 
cent, o f the value. F

Cave, J. gave ju dg m en t fo r  the p la in tiffs  fo r 
the am ount claimed.

The defendants appealed.

French, Q.C. and Carver fo r the defendants.—  
I t  is  subm itted  tha t the  whole of the  16741., tha t 
is  to  say, both the general average loss and the 
p a rticu la r average loss, constitu te  one en tire  
p a rtia l loss, and, such loss am ounting  to  more 
than 3 per cent, o f the value of the ship, the  pa r
t ic u la r average loss could be recovered under an 
o rd in a ry  L lo y d ’s po licy, and consequently cannot 
be recovered from  the defendants. They cited

Dickinson v. Jardine, 3 Mar. Law Cas. 0. S. 126 ■
*8 L - T - B?P- N- S. 717 ; L. Rep. 3 C. P. 639;
Rep «¡3Warren Insura-nce Company, 1 Story’s

Merchants’ Marine Insurance Company,
53 L. T. Rep. N S. 892 ; 16 Q. B. Div. 619; 5 Asp 
Mar. Law Cas. 506 ; y

Lidgett v. Secretan, 1 Asp. Mar. Law Cas 95- 24 
L. T. Rep. N. S. 942; L.Rep. 6 C. P 616 ’

Wilson v. Smith, 3 Burr. 1550 j 
Mavro v. Ocean Marine Insurance Company 2 

Asp. Mar. Law Cas. 590 ; 30 L. T. Rep. N. S 743 - 
L. Rep. IOC. P. 414; V ’

Dyson v. Rowcroft, 3 B. <fc P. 474,

Joseph Walton fo r  the p la in tiffs . —  General 
average loss and p a rtic u la r average loss cannot 
be added together in  ca lcu la ting  the percentage 
upon the value o f the ship fo r  the purpose o f the 
clause m  question. H e cited

Padelford v. Boardman, 4 Mass. (Amer.) 548.
French, Q.C. in  rep ly. _

Cur. ado. vult.
March 18. L o rd  E sher, M .R .— In  th is  case an 

action has been b rough t against the  insurers on 
a po licy  w h ich  is expressed to  be against a ll 
losses which cannot be recovered under an 
o rd in a ry  L lo y d ’s, o r a s im ila r po licy  o f in 
surance, by reason o f the  insertion  the re in  o f 
the clause, W arran ted free from  average under 
three pounds per cent., unless general, or the ship 
be stranded sunk, o r bu rn t.”  There has been a 
loss ; bu t the unde rw rite rs  say th a t i t  is  not a

loss under the po licy, because they say th a t i t  is 
a losSj th a t m ig h t have been recovered under a 
L loyd  s po licy  w ith  the above clause in  it .  I t  is 
tru e  to  say th a t i t  is  not a loss w ith in  th is  po licy 
i f  i t  is a loss w ith in  an o rd inary  L lo y d ’s policy. 
The question is therefore whether i t  is a loss 
w ith in  an o rd in a ry  L lo y d ’s po licy. The facts as 
to the loss are as follows. P a rticu la r damage 
occurred to the ship by reason o f bad weather. 
I n  consequence o f th a t damage, and fo r  the com
mon good of ship and cargo, the ship p u t in to  a 
p o rt of refuge. The f irs t loss was obviously an 
average loss on the ship. Expenses in  p u ttin g  
in to  a p o rt o f distress, on the other hand, are a 
general average loss. I t  is an adm itted fac t tha t, 
i f  the p a rtic u la r average loss in  th is  case is taken 
by itse lf, i t  is  below 3 per cent. B u t i f  you can 
add the general average loss on the same ship 
and goods to  the p a rtic u la r average loss, the 
to ta l loss exceeds 3 per cent. The question is, 
therefore, w hether you can add a general average 
loss on ship and goods to  a p a rtic u la r average 
loss on the ship in  o rder to see whether the loss 
exceeds o r fa lls  short o f the percentage specified 
in  the po licy. T ha t depends upon the true con
s truc tion  o f the clause conta in ing the memo
randum  w a rran ty . To say th a t the language of 
these L lo y d ’s policies can be construed according 
to s tr ic t g ram m ar is impossible. They are in  a 
fo rm  u tte r ly  regardless o f g ram m ar,bu t commonly 
understood by shipowners and insurers. One 
m ust, however, have some regard to the o rd in a ry  
rules of g ram m ar in  constru ing these policies, and 
consequeutlymay adopt the gram m atica l meaning 
of the words used when they have acquired no 
°  r  ?r  ? eaninS- The usual fo rm  o f th is  clause in  
a L lo y d s  po licy  upon goods is as fo llow s: “ Corn, 
fash, salt, f ru it ,  flour, and seed are warranted 
tree from  average unless general, o r the  ship be 
stranded; sugar, tobacco, hemp, flax, hides, and 
skins are w arranted free from  average under five 
pounds per cent., unless general, or the ship be 
stranded. One m ust read that, as nearly  as one 
can, g ram m atica lly . W hat is the meaning o f the 
words “ free from  averageP”  “ A ve ra ge ”  is not 
an o rd in a ry  E ng lish  w ord at a ll. “ A ve ra ge ”  
is a technical m ercantile  expression ; and i t  is 
w e ll established th a t i t  means a p a rtia l loss as 
d istinguished from  a to ta l loss. The w a rran ty  
th a t we have to construe is on ly concerned w ith  
an average loss, th a t is, a p a rtia l loss. I f  there 
is a to ta l loss o f any of the th ings  specified, the 
w a rra n ty  does no t apply. I f  there is a p a rtia l 
loss of any o f these th ines, i t  does apply. Then 
we have the words “ unless general.”  W here the 
p a rtia l loss has been a vo lun ta ry  loss on the p a rt 
of some o f the parties fo r  the benefit o f a ll, the 
clause is no t to  apply. W hen one considers tha t 
the th ings  mentioned are th ings o f a ve ry  
d iffe re n t k in d  and species, and th a t th is  clause is 
a common form , i t  seems to fo llow  th a t the clause 
is meant to apply whether a ll the d iffe ren t kinds 
of goods mentioned are on board o r not. Indeed 
i t  is absurd to suppose th a t they w ould a ll be on 
board. Therefore, look ing  a t th is  clause, as 
nearly as one can gram m atica lly, bu t s t i l l  more 
m  its  o rd ina ry  business sense, one m ust construe 
i t  as i f  each one of the th ings m entioned m ig h t 
be on board by itse lf. A s  a m a tte r o f business 
I  should read the words as i f  each th in g  was 
m entioned by itse lf in  a separate clause. I t  is 
said by m ercantile  lawyers th a t th is  clause was
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in troduced fo r the purpose o f d iscounting dis- 
utes about sm all losses. I t  is also said to have 
een in troduced on account o f the d ifficu lty , in  

the case of the loss of perishable goods, o f d is
covering whether the loss is due to th e ir  own 
nature or to sea damage. W hether e ither of those 
is the reason fo r the insertion  o f th is  clause or 
not, i t  seems to  me th a t i t  w ould be unbusiness
like  and foo lish to say th a t the losses upon a ll 
the goods were to be added together in  order to 
ascertain the percentage fo r the purposes o f the 
clause. Each of the th ings  specified m ust he 
read as i f  i t  stood alone in  a separate clause. Thus 
you m ust read : “  Sugar is warranted free from  
average under five pounds per cent., unless 
general, o r the ship be stranded.”  Then you 
m ust read the clause in  a po licy upon s h ip : 
“  Ship warranted free from  average under 
three pounds per cent, unless general, o r the ship 
he stranded, sunk, o r b u rn t.”  A s  I  have said, 
th a t is equivalent to  “  w arranted free from  pa r
t ia l loss under 3 per cent, unless th a t loss is a 
general average loss.”  Upon the construction of 
th is  clause, therefore, I  should come to  the con
clusion tha t, i f  a ship suffers a p a rtia l loss under 
3 per cent., which is not a general average loss, 
such loss cannot be recovered under a po licy con
ta in in g  the clause. I f  there be a general average 
loss, th a t can be recovered, a lthough under 3 per 
cent. B u t the pa rticu la r average loss and the 
general average loss cannot be added together.

I t  is, however, useless fo r  us to  consider w hat 
our decision w ould be upon the construction o f the 
words of the po licy, i f  there is a u th o r ity  on the 
subject. There is not so much a u th o rity  on th is  
subject as I  could w ish. I  ga ther from  the 
chapter on the memorandum or w a rran ty  “  Free 
from  Average ”  in  A rn o u ld ’s M arine  Insurance 
th a t the view  of th a t w r ite r  was th a t pa rticu la r 
and general average cannot be added together fo r 
th is  purpose, bu t he does not appear to me to 
have dealt very fu l ly  w ith  the po in t. In  Stevens 
on Average (5th edit.) —  Stevens, as we know, 
was no t a lawyer, b u t is nevertheless an autho
r i t y  and an accurate w r ite r  on th is  subject— at 
p. 224, i t  is  said, tha t, i f  several be insured to 
gether, and the average be claimed on the whole, 
the c la im  should he analysed to  find  i f  each 
be damaged 5 per cen t.; e.g., i f  a c la im  be made 
o f 1001. on flax and hemp valued a t 10001., i.e., 
10 per cent., unless each of them  separately 
am ount to  5 per cent., the c la im  can on ly  be 
substantiated on one o f them. T ha t is exactly 
the conclusion I  should m yself have come to. He 
goes on to  say, a t p. 232, th a t general and pa r
tic u la r  average cannot be added together to  make 
the  underw rite rs  liab le  i f  they jo in t ly  am ount to  
the requis ite  percentage. Then I  come to  the 
book which I  always re ly  on most in  these cases, 
P h illip s  on Insurance. The w r ite r  says (vol. 2., 
5 th  edit., p. 449, par. 1779), th a t “ U nder the 
general exception o f losses under 3, 5, o r any 
other ra te  per cent., no t specifying any k in d  o f 
loss, the  question occurs, w hat damage o r loss is 
to be included in  m aking up the am ount of the 
lossP A nd , f irs t, can general and p a rticu la r 
average losses be added together to  make up the 
ra te ? The practice appears to  have been no t to 
add together the general and pa rticu la r average 
to  make an am ount exceeding the excepted rate. 
A n d  th is  practice has been ra tif ie d  in  ju r is p ru 
dence so fa r as i t  has come under ju d ic ia l cog

nisance.”  There is the exact m a tte r w h ich  w * 
have to  decide dealt w ith , w ith  th a t accuracy w ith  
which, to  m y m ind, M r. P h illip s  always expresses 
the propositions he lays down. He says there 
th a t the practice has ju d ic ia l au tho rity . I n  
Am erica, at a ll events, I  th in k  th a t ir, has. I  th in k  
th a t the  case o f Padelford v. Boardman (4 Mass. 
548) is exactly in  point, and is a ju d ic ia l decision 
th a t supports w hat M r. P h illip s  says. In  tha t 
case there was a po licy of insurance conta in ing 
a clause which exempted the insurers from  
l ia b i l ity  fo r  p a rtia l loss under 5 per cent., unless 
the  damage happened by s trand ing  o r b ilg ing , 
excepting in  a ll cases general average. That is 
no t precisely in  the words of our E ng lish  policies, 
b u t i t  is  to the same effect. The facts in  th a t 
case were, th a t the ship being damaged in  a storm  
p u t in to  a p o rt of refuge fo r the benefit o f ship 
and cargo. The damage done to the sails and 
r ig g in g  was repaired, and the cost of th a t was a 
p a rticu la r average loss on the ship. T ha t was 
less than 5 per cent. The expenses of p u ttin g  in  
to a p o rt of refuge, and other s im ila r expenses, 
were a general average loss. I f  i t  was allowable 
to  jo in  the general average loss to  the  pa rticu la r 
average loss, the to ta l loss was more than 5 per 
cent. Therefore, the question was raised in  th a t 
case as clearly and d is tin c t ly  as i t  could be. In  
the judgm en t in  th a t case i t  is  sa id : “ In  the 
case a t bar, the p a rtia l loss or damage sustained 
by the vessel, and the con tribu tion  to  w h ich  the 
same p rope rty  became liab le  by the expenses 
v o lu n ta r ily  incurred  in  seeking a po rt to  re fit 
were occasioned, in  the f irs t instance, by the same 
accident.”  I t  is im m ateria l, therefore, th a t the 
whole loss was occasioned by the same storm. 
“  The cases are distinguished, however, by the 
term s of the po licy, and m  the nature o f the 
th in g . The damage sustained by the  vessel is 
the p a rtia l loss, bu t the con tribu tion  is a charge 
to  wh ich the  p rope rty  saved is made liab le  by the 
m arine la w ; fo r  the fo rm er being under 5 per 
cent., the un d e rw rite r is no t liable by an express 
exception w h ich  is no t extended to the la tte r. 
A n d  th a t these are no t to  be blended by any con
s truc tive  inference appears in  the several 
adjudged cases th a t have been mentioned. A nd  
th is  opin ion is  conformable to  the usage of 
m erchants and insurers, as i t  has been understood 
on in q u iry .”  N o th in g  can be more d is tin c t than 
th a t decision ; and the passage I  have quoted 
fro m  P h illip s  is equally clear.

I  am therefore o f opin ion th a t a general 
average loss and a pa rticu la r average loss 
are no t to  be added together fo r the purpose 
o f ca lcu la ting  whether the  loss is under 
3 per cent. A s to the general average loss, 
i t  does not m a tte r w hether i t  is under 3 per 
cent, o r n o t ; i t  is to be pa id fo r  by the insurers, 
however sm all the amount. A s to  the p a rticu la r 
average loss, i t  cannot be recovered upon a po licy 
con ta in ing the clause under consideration, i f  th a t 
loss, taken by itse lf, is  under 3 per cent. The only 
other case th a t ought to  be m entioned is one 
which was cited in  the ceurse of the argum ent, 
Stewart v. Merchants’ Marine Insurance Company 
(16 Q. B. D iv . 619). To m y m ind  th a t case has 
no th ing  to  do w ith  the m a tte r in  d ispute here. 
The decision in  th a t case seems to  show tha t, in  the 
case of a po licy upon goods, i f  there have been suc
cessive losses on the same voyage, those losses 
m ay be added together fo r  the purposes o f th e
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memorandum. I  th in k  tha t the decision goes also 
to  show tha t, m  the case o f a po licy  on ship, the 
same th in g  may be done. I t  was also he ld tha t 
m  the case of a tim e  po licy, successive losses 

°?  d lffe ren t voyages could not be 
added together, a lthough they a ll occurred 
w ith m  the tim e lim ite d  by  the po licy, on the 
ground th a t the long established m aritim e  
view  was to d iv ide  the voyage and tre a t each 
voyage as a separate m atter. The question 
whether general and pa rticu la r average losses 
can be added together fo r  the purposes of the 
memorandum is a ve ry  d iffe ren t one from  the 
question whether successive losses on the same 
voyage can be so added together. I  therefore con
sider th a t case not to  be in  po in t. F o r these 
reasons I  am o f opin ion th a t the decision of 
Oave, J. should be affirmed.

F ey , L .J .— T his case tu rns  upon the  construc
t io n  o f the memorandum in  an o rd in a ry  L lo y d ’s 
po licy. I  th in k  th a t the words in  the  memo
randum , “ W arran ted free from  average under 
three pound per cent., unless general,”  m ay be 
paraphrased by saying “ W arran ted  free from  pa r
t ic u la r average under three pounds per cent.”  The 
tacts in lth is casearethat the ship sustained damage 
m a  storm  to the extent of three o r fo u r hundred 
pounds. T ha t was a p a rticu la r average loss, or, 
m  other words, a p a rtia l loss. B u t the captain 
caused p a rt of the r ig g in g  to  be cu t away w ith  a 
view  to  the preservation of ship and cargo. That 
was a sacrifice fo r  the benefit of a ll, and was there
fore a general average loss, g iv in g  rise to a 
general average con tribu ton. T ha t was a loss to 
the extent o f 12001. I t  is adm itted tha t, unless the 
general loss can be added to the ship’s pa rticu la r 
loss, the 3 per cent, m entioned in  the memorandum 
is no t reached. In  m y opinion the tw o cannot be 
added together. They are essentially d iffe ren t 
th ings. The one loss consists of damage done by the 
sea to  the ship; the other loss consists of a sacrifice 
v o lu n ta r ily  made fo r  the benefit of the common 
undertak ing . A nd , a lthough both are called 
“ average”  losses, they are essentia lly different. 
I t  is said th a t the whole loss to  the ship, both 
th a t from  the damage done by the sea and th a t 
from  the c u tt in g  away of the sails, amounted to
16741., and was an average loss am ounting to 
more than 3 per cent., w h ich  m ig h t have been 
recovered by the p la in tiffs  fro m  the under
w rite rs  on the L lo y d ’s policies a t the tim e th a t 
the loss happened, w ith o u t w a itin g  to see whether 
the vessel a rrived  safely and a c la im  to  con tribu 
t io n  arose. B u t, in  m y opinion, th a t argum ent 
is no t a tenable one. I t  m ay be th a t the p la in 
t if fs  could have sued the underw rite rs  on the 
L lo y d ’s policies fo r the tw o sums of 12881. and 
3851.; bu t, i f  so, they could on ly  do i t  by sub
rog a tin g  the underw rite rs  to  th e ir  own r ig h ts  to 
con tribu tion , and the two losses w ould s t i l l  remain 
essentia lly d is tinc t. I  agree w ith  the M aster of 
the Bolls, tha t, according to the well-established 
practice o f underw rite rs , the tw o  th ings  can never 
be added together in  the manner suggested. I
th in k  th a t i t  is clear, both from  the au thorities
c ited  m  the cou rt below by Cave, J., and from  
those cited in  th is  court by  the M aster o f the 
Bolls, th a t the two k inds o f loss can never be 
added together to make up the 3 per cent, men- 
t io n e d in  the memorandum. The two th ings are 
essentia lly d iffe ren t in  th e ir  o r ig in  and in  th e ir  
character,

[C t . of A pp.

B owen, L .J  .— I  have ve ry  l i t t le  to  add. The 
guarantee in  question is, “ W arran ted free 
from  average under three pounds per cent., unless 
general, o r the ship be stranded, sunk, o r bu rn t.”  
W hatever the exact h is to ry  o f the clause in  its  
present shape may be, I  th in k  th a t everyone 
agrees in  th is , th a t its  object is to prevent sm all 
claims against underw riters in  respect of sm all 
average losses. The f irs t  case tha t gave the 
m eaning w h ich i t  has ever since had to  the 
fo rm  in  w h ich  th is  clause is draw n was 
doubtless th a t o f Wilson v. Smith (3 B ur. 1550), 
w h ich was a decision of L o rd  M ansfield, to  the 
effect th a t the words “ unless gene ra l”  were to 
be read as an exception, and no t as a condition, 
w ith  th is  consequence, th a t the occurrence o f a 
general average loss was held no t to  en title  the 
assured to  recover fo r  a p a rtic u la r average loss. 
Ih e  determ ination of the question w h ich  we have 
to  deal w ith  in  th is  case is a fu r th e r  develop
m ent of the construction o f the clause, tha t 
question being w hether you can add the general 
to  the p a rticu la r average loss in  order to  ascer- 
ta in  ‘whether the average is under three pounds per 
cent., w ith in  the term s o f the w arran ty . I t  seems 
to  me tha t the authorities are a ll in  one d irection.
1 th in k  th a t the Am erican case o f Padelford v. 
Boardman (4 Mass. 548) is d ire c tly  in  po in t. A n d

th in k  th a t there is shown to be an established 
practice on the pa rt o f those who have had to 
deal w ith  th is  clause th a t the two losses should not 
be added together fo r  the purpose of ascerta in ing 
w hether there has been an average loss under 
3 per cent. In  p rinc ip le  there is no reason th a t I  
can suggest why they should be so added, and I  
th in k  th a t we should no t depart from  the general 
practice. The appeal should therefore be d is 
missed.

Appeal dismissed.
Solic ito rs fo r the respondents, Bowcliffes, Rawle, 

“ d J.0 ^or A. M. Lighibound, L iverpool.
bo lic ito rs  fo r  the appellants, Wynne, Holme, 

and Wynne, agents fo r  Forshaw and Hawkins, 
Liverpool.

Monday, July 8, 1889.
(Before L o rd  E sher, M .B ., Cotton and L in d ley , 

L . J J ., assisted by N autical A ssessors.)
T he Y indomora. (a)

Collision—Fog—Alteration of helm.
There is no rule of navigation that where those in 

charge of a vessel in a, dense fog hear a whistle or 
Joghorn in their vicinity they are under no cir
cumstances justified in manoeuvring with their 
helm before seeing the other vessel. The pro
priety of manoeuvring with the helm depends 
upon the circumstances of each case, 
here those in charge of a steamship in a dense 
jog heard a steam-whistle about three and a half 
points on their starboard bow, distant about half 
a mile, and starboarded, the Court held that in the 
circumstances it was a proper manoeuvre.

T his  was an appeal by  the p la in tiffs  in  a collis ion 
acaon m rem from  a decision of B u tt,  J. ho ld ing 
both vessels to  blame

The co llis ion occurred on the 21st Sept. 1888 in  
a tog in  the N o rth  Sea between th e p la in tiffs ’

(a) Reported by J. P. A s f in all  and Butleb  A s p ik a ll , Eaqrs
Barriaters-at-Law.
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steamship the lia sw e ll and the defendants’ steam
ship the Vindomora.

The facts alleged on behalf o f the p la in tiffs  
were as follows : A t  about 6.50 p.m. on the 21st Sept 
the Easwell, a steamship of 454 tons reg ister, laden 
w ith  a cargo of coals, was in  the N o rth  Sea in  the 
course of a voyage from  Sunderland to  London 
The weather, which had been fine and clear, had 
come on a dense fog. The course o f the Easwell 
was S.E. by  S.-£-S., and her engines, which 
had been going fu l l  speed, were p u t a t dead slow. 
A  good look-out was being kept, her steam w histle 
was being du ly  sounded, and her regu la tion  lig h ts  
were d u ly  exh ib ited and bu rn ing  b r ig h tly . A t  
about 7 p.m. those on the 1laswell heard the 
w h istle  of a steamer, w h ich  proved to  he the 
Vindomora, about three po ints on the Haswell s 
starboard bow, and apparently  about h a lf a m ile  
to  a m ile  off. The engines of the Haswell were 
im m ediate ly stopped and her w h istle  b low n two 
short blasts. N o  answer was re turned to  th is  
signal by the Vindomora, and the w h istle  o f the 
Haswell was again sounded tw o short blasts three 
tim es a t short in tervals. A  blast o f the w h istle  
from  the Vindomora was then heard from  the 
d irec tion  of the Haswell's starboard beam, and at 
the same tim e  the  masthead lig h t  of the Vindo
mora was seen about a ship s leng th off a l i t t le  
abaft the starboard beam of the Haswell, and 
com ing towards her. A  collis ion being apparently 
inevitable, the engines of the Haswell were at 
once p u t fu l l  speed ahead, and her helm hard-a- 
starboard, as the on ly  chance of avo id ing it, bu t 
the Vindomora, com ing on under a p o rt helm, 
cu t in to  the s tarboard quarter of the  Haswell w ith  
her stem and p o rt bow, causing the Haswell to 
sink.

The facts alleged on behalf of the defendants 
were as follows : Between 6.45 p.m. and 7 p.m., 
on the 21st Sept., the Vindomora, a screw- 
steamship of 1080 tons gross, w h ile  on a 
voyage from  London to  Sunderland, was in  
thé N o rth  Sea. The weather was a th ic k  fog. 
The Vindomora was on a n o rth  magnetic 
course, m aking about two to  two and a ha lf 
knots an hour, w ith  her engines go ing dead slow. 
H e r regu la tion  lig h ts  were d u ly  exhib ited, and 
bu rn ing  b r ig h tly , her steam-whistle was being 
sounded, and a good look-out was being kept. 
In  these circumstances the w h is tle  o f a steam
ship, w h ich  proved to be the Haswell, was heard 
on the p o rt bow of the Vindomora, a considerable 
distance off. The w histle  of the Vindomora was 
sounded in  rep ly, and the helm  of the Vindomora 
was ported, and soon afterwards, the w h istle  
having been again heard nearer the engines of the 
Vindomora were stopped. B u t ve ry  soon a fte r
wards the masthead and green lig h ts  o f the 
Haswell were seen about two_ lengths off, and 
bearing from  one to  tw o po in ts on the p o rt 
how, ra p id ly  approaching. The engines of the 
Vindomora were im m edia te ly reversed fu l l  speed, 
and her helm  kept hard-a-port, b u t the Haswell 
came on, and w ith  1. ir starboard quarter s truck 
the Vindomora’b stern and her p o r t bow.

A t  the  t r ia l B u tt, J. disbelieved the defendants’ 
witnesses as to  speed, and found the Vindomora 
to  blame fo r im p rope rly  p o rtin g  her helm  and 
going at an immoderate rate of speed.

H e also found the Haswell to  blame fo r s ta r
boarding, and concluded his judgm ent as follows : 
“ Upon the whole, the  conclusion to  w h ich  we

have come is, th a t bo th of these vessels acted w ith  
th e ir  helms, the one w ith  the po rt the o ther w ith  
the starboard helm, a t a tim e when ne ithe r could 
have known or judged by mere sound the exact 
position of the other. They were therefore both 
wrong ly manoeuvred, and th is  co llis ion  is  the 
resu lt. I  m ust therefore pronounce bo th  o f these 
vessels to  blame.”

F rom  th is  decision the p la in t if f  now appealed.
Hall, Q.C. andPyke, fo r the p la in tiffs , in  support 

of the appeal.— The learned judge was w rong in  
bo ld ing th a t the Haswell im p rope rly  starboarded. 
I t  is  contended th a t the Haswell never starboarded 
t i l l  the  collis ion was inevitable. A ssum ing she 
d id  starboard, she was en title d  to do so. U nder 
a rt. 16 of the Regulations fo r  P reven ting  Col
lis ions a t Sea i t  was her d u ty  to  keep out of the 
way of the  Vindomora, and th a t she was en titled  
to  do by any manoeuvre she pleased. A s  a 
m a tte r o f fact, starboard ing was the  best 
manœuvre. There is no a rtic le  w h ich  says 
vessels are not to  manoeuvre w ith  th e ir  helms 
in  a fog, and in  the circumstances of the present 
case the Haswell was en titled  to  manœuvre as she 
did. [H e  was stopped.]

S ir Walter Phillimore and J. P. Aspinall, fo r the 
respondents, contra.— The judges in  the A d m ira lty  
C ourt have always condemned vessels fo r  acting  
w ith  th e ir  helms in  dense fogs. I t  is impossible 
to  conjecture w ith  any accuracy in  a fog the 
bearing or distance o f another vessel from  the 
sound of her wh istle , and hence the danger of 
m anoeuvring in  the dark. T ha t p rinc ip le  of nav i
ga tion was applicable to  the Haswell, and fo r 
v io la tin g  i t  she has been r ig h t ly  he ld  to  blame :

The Resolution, 60 L. T. Rep. N . S. 430 ; 6 Asp.
Mar. Law Cas. 363 ;Ine Frankland, 27 L. T. Rep. N. S. 633; L. Rep.
4 P. C. 529 ; 1 Asp. Mar. Law Cas. 489 ;

The Kirby Hall, 48 L. T. Rep. N. S. 797 ; 8 P. Div.
71 ; 5 Asp. Mar. Law Cas. 90;

The Dordogne, 51 L. T. Rep.N. S.650; 10P. D iv .6 ;
5 Asp. Mar. Law Cas. 328.

L o rd  E sher, M .R.— I t  seems to  me tha t, unless 
we are to  say th a t in  a ll circumstances and under 
a ll conditions i t  is a ru le  of navigation th a t in  a fog 
ne ither vessel is to  a lte r her helm, we cannot 
uphold the decision o f the learned judge. I  am 
of op in ion th a t there is no such ru le , and I  
do not th in k  th a t in  any one o f the cases which 
have been c ited  there is la id  down any such hard- 
and-fast ru le . I  extrem ely doubt, too, n o tw ith 
standing the reco llection o f the op in ion w h ich 
S ir  W a lte r P h illim ore  has stated to  us, th a t i t  
has been over and over again la id  down in  the 
A d m ira lty  th a t there is the  hard-and-fast ru le  
fo r  w h ich he contends. I  th in k  he m ust be 
m istaken. There has been no case cited to  us 
w h ich states any th ing  of the k ind . Each case 
m ust be decided by its  own circumstances— the 
position o f the vessels a t p a rticu la r tim es ; th e ir  
distance fro m  one another, and a va rie ty  o f o ther 
considerations. The f irs t  po in t to  be noticed in  
th is  case is, th a t i t  cannot be said th a t because we 
d id  not see the witnesses in  the cou rt below we 
ought no t to  d iffe r fro m  the learned judge. H e 
has given a character to the witnesses from  the 
Vindomora w h ich  satisfies me th a t he would not 
re ly  upon th e ir  evidence. I  therefore do no t 
believe w hat they say about a lte rin g  the course 
o f th e ir  vessel to  the no rth , and in  th is the 
gentlemen who assist us agree.
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Now, suppose the Easwell d id  starboard h e r 
helm_ a fte r she heard the f irs t  w histle, in  
ju d g in g  o f her conduct we m ust f irs t  take in to  
account her speed, w h ich  was almost as slow 
as could be. Assume she d id  starboard, was 
she w rong in  so do ing? T ha t depends upon 
where the w h is tle  was heard. On look ing  at 
the evidence fro m  the Haswell as to  its  bearing  
w h ile  of course agreeing th a t the  witnesses 
cannot g ive i t  w ith  exactness, we find  they a ll 
say i t  was three and a h a lf to fo u r po in ts on 
the starboard bow. W h ile  I  do no t say i t  was 
so exactly, i t  seems ve ry  much as i f  i t  was in  th a t 
position. Look ing  a t the way in  w h ich  the ev i
dence was dealt w ith  in  cross-examination, i t  
appears to  m y m in d  th a t i t  was as good as 
accepted as true. Seeing the re  is no con trad ic
tion , unless i t  be the almost preposterous evidence 
th a t the Easwell was on the Vindomora’s p o rt 
bow, I  have asked th is  question : Supposing the 
w h is tle  o f the Vindomora was heard three and a 
h a lf po in ts  on the starboard bow of the Easwell, 
was there an y th in g  w rong in  the Easwell s ta r
board ing ? The gentlemen who assist us say, N o  ; 
and I  th in k  i f  pressed they would go fu rth e r, and 
say i t  was the r ig h t  th in g  to  do. I f  so, how are 
we to ho ld the Easwell to be in  the w rong in  such 
circumstances _ as these ? I  have asked our 
assessors another question, w h ich  is th is  : D id  
the starboard ing o f the Easwell conduce to  the 
collis ion P They have answered, N o  ; no t a t a ll. 
T rom  these answers, and the view  I  m yself take, 
i t  is clear th a t the starboard ing could no t have 
been a w rong manœuvre, and could no t in  any 
way have conduced to  the collis ion, unless the 
vessels were in  the position spoken to by the 
witnesses fro m  the Vindomora, which position I  
do not believe o r accept, seeing the view  the 
learned judge took of th e ir  evidence. I  cannot 
see th a t there was an y th ing  w rong in  w hat the 
Easwell d id, and I  also th in k  th a t i t  could not 
have b rough t about the collis ion. I  m ust there
fore d iffe r from  the learned judge, and hold the 
Vindomora alone to  blame.

Cotton, L.J . I  agree. I  on ly  w ish to  express 
my concurrence w ith  w hat the  M aster o f the 
R olls has said as to  the c ited cases la y in g  down 
no de fin ite  ru le  as to  w hat you can o r cannot do in  
a fog. Each case m ust be judged by its  own c ir 
cumstances.

L indley , L .J .— I  am of the same opinion. I  
cannot see there was an y th in g  w rong  in  w hat the 
Easwell did, even assuming she d id  eve ry th ing 
th a t was a ttr ib u te d  to  her. . , „Appeal allowed.

S olic ito rs fo r the  appellants, Oellatly and Warton.
S olic ito rs fo r  the respondents, Botlerell and Boche.

Wednesday, July 10, 1889.
(Before L o rd  E sher, M .R., Cotton and L in d le y . 

L .JJ.)
T he Calliope , (a)

Damage Wharfinger—Bed of river—Negligence. 
By charter-party and Mil of lading the plaintiffs' 

ship the C. was to deliver her cargo as directed by 
the consignees, and she was accordingly ordered

(a) Reported by J. P. A spinall and Butler  A sp in a ll , Esqrs
Barristers-at-Law.

l>y the defendant company, the consignees of the 
cargo, to proceed to the defendants' wharf to discharge.

There were two berths at the wharf, one alongside 
it and another outside the first berth. Between 
the two a ridge of mud from time to time accurnu- 
latcd, and the defend ant 8, who were lessees of a 
part of the bed of the river, frequently scraped it 
away. On the O.’s arrival in the river, the defen
dants' traffic foreman wrote to her master saying he 
could bring the 0. to the wharf at a certain time, 
qnd stating the then depth of the water, and 
ashing him to inform the pilot thereof. While 
approaching the wharf the O. struck on the ridge 
and was damaged. The master of the 0. did riot 
know of the existence of the ridge.

Eeld, that it was the duty of the wharfingers to 
keep the space between tlie berths in a fit state, or 
warn vessels coming to the wharf of its condition, 
and that their neglect so to do was the cause of 
the accident, and that they were liable.

mis was an uppeai uy tne p iam titts  in  an action 
m  personam by the owners of the steamship 
Calliope against the Tredegar Iro n  and Coal 
Company L im ite d  from  a judgm ent of B u t t  J  
(ante. p. 359 ; 59 L . T. Rep. N . S. 901).

lh e  action was b rough t to recover compensa
tion  fo r damage occasioned to the Calliope.

lh e  defendants were the consignees of the 
Calliope's cargo, and also the owners o f a w h a rf in  
the r iv e r  Usk, called the Tredegar W harf, and 
lessees of a pa rt of the bed o f the r iv e r  fro n tin g  
the w harf.

The Calliope was chartered by the Decido Iro n  
Ore Company to  load a cargo o f iro n  ore, and 
proceed the re w ith  to  N ew port, M onm outhshire, 
and de live r the same as d irected by the  con
signees o r th e ir  agents.

B y  the b i l l  of lading, which incorporated the 
conditions in  the charte r-party , tho cargo was 
made deliverable to  the Decido Iro n  Ore Com
pany o r th e ir  assigns. The b i l l  o f lad ing  was 
indorsed to  the defendants.

A cco rd in g ly  the Calliope, w ith  her cargo on 
board, a rrived  o ff the A lexandra Dock in  the 
U sk on Saturday the 29th M ay 1886, w ith  a p ilo t 
on board, fo r  the purpose o f be rth in g  her a t the 
defendants’ w harf, where she had been ordered to 
go. In  consequence of there not being then 
sufficient w ater to enable the Calliope to get along
side, she anchored in the roads. On the  same 
day one G riffiths , the tra ffic  foreman at the w harf, 
w ro te the fo llow ing  le tte r  to  the  captain of the 
Calliope : “  Y ou can b rin g  you r steamer to  the 
Iredega r W harf M onday m orn ing ’s tide . Y ou  
can te ll the  p ilo t  we have two feet more w ater 
a t our w harf than B a th u rs t Basin.”

There were tw o berths off the w harf, one im m e
d ia te ly  alongside i t  and another fa r th e r ou t in  the 
rive r, and between the tw o a ridge  was formed, 
wh ich the defendants scraped away from  tim e to  
tim e.

On Monday, the 31st May, the Calliope, in  
charge o f a p ilo t, attem pted to get to  the w harf, 
bu t in  do ing so she grounded on the ridge 
between the berths, and sustained the in ju ry  
complained of. J

N e ithe r the m aster nor p ilo t knew o f the 
existence of th is  ridge.

Barnes, Q.C. and Robson, fo r  the p la in tiffs , in  
support o f the  appeal.— The defendants had a
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d u ty  to  the p la in tiffs  e ithe r to  keep the frontage 
of the w h a rf reasonably safe, o r to  warn vessels 
using i t  o f the existence o f th is  r id g e :

The Moorcock, 60 L. T. Kep. N. S. 654 ; 14 P. Div.
64; 6 Asp. Mar. Law Cas. 373.

The p la in tiffs  could no t know  o f the existence of 
th is  ridge  w ith o u t being to ld  o f i t ,  and ye t by 
the  term s o f the  cha rte r-pa rty  they  were bound 
to go to  the defendants’ w harf. The ridge  which 
caused the damage was form ed from  the way in  
w h ich the defendants used the fron tage  of the 
w harf, and they were in  the hab it o f occasionally 
scraping i t  away. They there fore  knew of its  
existence, and ought to  have warned the 
p la in tiffs .

F in la y ,  Q.C. and Joseph W a lto n ,  fo r  the  defen
dants, c o n tra .—The defendants are no t answer- 
able fo r  the  approaches to  th e ir  w harf. I f  the 
p la in tiffs ’ contention is good, how fa r  out in to  the 
r iv e r  is the defendants’ resp on s ib ility  to  extend ? 
In  The M oorcock  (u h i sup.) the cause of the damage 
was the condition of the berth , and not the 
approach to  it .  The defendants could not know 
the d raugh t of every ship th a t came to th e ir  
w harf. I t  was the p ilo t ’s business to  b r in g  the 
ship alongside, and i t  was his negligence which 
caused the accident.

L o rd  E s h e r , M .R .— I  do no t th in k  th is  case is 
to  be decided as an action of deceit. I t  is an 
action of negligence, and is not one fo r  m isrepre
sentation by a person fo r whom the defendants 
are responsible. There m ust he some d u ty  on the 
pa rt of the defendants, and some breach of i t  by 
them, to  enable the p la in tiffs  to  succeed. The 
case is th is  : The defendants are the assignees of 
a b i l l  of lad ing, and by i t  they had power to d irec t 
th is  ship to  go to any place at N ew port w h ich 
they m ig h t po in t out. They ordered her, no t to 
a place over w h ich they had no con tro l, bu t to  a 
quay of th e ir  own, and then d irected her to  d is 
charge her cargo. H ad they ordered her to a

Elace to  w h ich  she could not get they would have 
een liable to  pay demurrage. B u t, in  fact, they 

ordered her to  th e ir  own quay, w h ich  was f ro n t
in g  a t id a l r ive r, and in  some way w h ich  is no t 
to ld  to  us, and i t  signifies not, they were not on ly 
owners of the quay, b u t they were also lease
holders of the frontage of the q u a y ; th a t is, of a 
considerable po rtion  of the soil of the r iv e r  in  
fro n t o f the quay. O f w hat does a quay consist P 
I t  is no t m erely a piece o f land. I t  is no t a quay 
unless i t  faces the water. Therefore i t  m ust have 
a w ate r fro n t. W ha t is a quay used fo rp  F o r 
the em barkation o r d isem barkation of goods 
com ing to  i t  o r go ing from  i t  by water. Therefore 
a quay is no th ing  w ith ou t a w ate r frontage. 
The fac t th a t w ith  the fa ll of the tide  ships 
w il l  take the ground makes no difference. 
T ha t does not prevent i t  being a quay. W hyp  
Because the vessels can lie  there, even i f  
they take the ground. O f w hat does the 
frontage consist ? N o t to  the distance o f ha lf 
a m ile  from  the w harf. I t  is impossible to 
define exactly the num ber of feet w h ich make 
the frontage o f a w harf. T h a t m ust depend upon 
a v a rie ty  o f circumstances. B u t p ra c tica lly  i t  is 
th a t po rtion  of the frontage th rou gh  which 
vessels m ust come before they can lie  a t the 
w harf, and of course of the frontage in  w h ich 
they  m ust lie. Now, in  th is  case w hat was the 
frontage o f the w h a rf p There was a be rth  close 
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to  the w harf, so th a t a vessel ly in g  in  th a t be rth  
w ou ld  be made fast to  the w harf, and there was 
another be rth  outside it ,  in  which, i f  a vessel were 
to lie, she w ou ld  be made fast to  the other vessel, 
o r by ropes taken across the o ther vessel to  the 
quay. B o th  berths in  w h ich  vessels lie  fo r  the 
purpose of using the  quay fo rm  pa rt o f the 
fron tage o f the w harf. I f  so, how can i t  be said 
th a t the pa rt between them  w hs  not also pa rt o f 
the frontage P I t  is  obvious i t  w ou ld  be.

Then the question arises, has the  owner o f the 
w harf o r the person in  possession o f the  w harf 
who allows others to  use it ,  any d u ty  in  regard to 
the frontage of the w harf P Is  he to  be allowed to 
leave the frontage, w h ich  is a necessary p a rt of 
the  w harf, fo r  the purpose o f us ing i t  in  any state 
he pleases, and to  a llow  vessels w h ich  are com ing 
to  the w harf fo r  his benefit to  f ind  out fo r them 
selves whether they can get there in  safety o r 
no t?  In  the case o f The M o orcock  (u b i sup .) we 
he ld th a t th a t was no t so, and th a t there was 
some du ty . I t  was alleged in th a t case th a t 
there was an absolute w a rran ty  th a t the fro n t of 
the w h a rf should be safe. W hether, i f  at any 
tim e  i t  becomes necessary to  decide th a t question, 
i t  w i l l  be held th a t there is such a w a rran ty  i t  
is not necessary now to  say. B u t we d id  ho ld in  
th a t case th a t a w harfinger m ust take reasonable 
care th a t the fro n t of his w harf is in  a state of 
safety, or, i f  i t  is not, to  w arn persons who are 
go ing to use it .  T ha t was a case where the sh ip
owner had a r ig h t  to  send his ship there o r not 
ju s t as he pleased. B u t here the case is stronger, 
because the ship here was bound to  go to  the 
defendants’ w harf by  contract, whereas in  The  
M oorcock (u b i sup .) the ship could use the w harf 
o r no t as she pleased. I t  has been argued 
th a t the p ilo ts  a t N ew port would know w hat was 
the state of the rive r, and therefore th a t the 
w harfinger had no d u ty  towards the shipowner. 
Even i f  th a t were true , w ou ld  he have no du ty  to  
the captain, who may o r m ay not take a p ilo t P 
Therefore th a t argum ent cannot be good. W here 
w harfingers day a fte r day have every means of 
know ing  w hat the bottom  of the r iv e r  is, and do 
in  fac t know it ,  is i t  to  be said th a t they have no 
d u ty  in  regard to  the frontage in  re la tion  to the 
captain of a ship, who does no t know w hat the 
bottom  of the r iv e r is, bu t is bound to  go to  th e ir 
w harf. 1 cannot th in k  th a t honest business 
could be carried on i f  th a t were the law. H e 
m ust have some d u ty  towards captains us ing his 
w harf P I t  is said th a t he had no d u ty  to  the 
captain of th is  ship, because the p ilo t knew the 
condition of the frontage. H ow  can th a t be P 
H e was not bound to  have a p ilo t P W hat is th is  
du ty?  Is  the d u ty  confined to the place close 
to  the w harf, or is the w harf-owner liable fo r 
damage done to  a ship by her g round ing  upon a 
place which is in  a dangerous state, and over 
w h ich she m ust necessarily go to get in to  the 
be rth  at the w harf ? Is  th a t to  be le ft in  a state 
of danger, and is there to  be no d u ty  on the 
w harfinger to  have i t  in  a reasonable state of 
safety P In  m y opin ion the d u ty  of the w harfinger 
extends to th a t pa rt o f the frontage as w e ll as to  
the  actual spot where the ship w i l l  f in a lly  lie, 
and his d u ty  is to  keep i t  reasonably safe, o r to  
te ll those com ing to  his w h a rf tha t i t  is no t safe. 
W ha t was the state o f th is  frontagep I t  has 
been urged th a t there is no evidence th a t the 
ridge  was h igher than the o rd ina ry  norm al

3 L
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bottom  of the rive r, and a ll th a t happened was 
th a t there were two berths o r depressions, and 
between the tw o there was no th ing  which raised 
the bottom  o f the r iv e r  above its  norm al level. 
Is  tha t true?  W hen you care fu lly  examine in to  
the m atter, i t  seems to  me to  be“ demonstrated 
th a t i t  is not true, and th a t the ridge  between 
the tw o berths was h igher than  the norm al 
bottom  of the r iv e r. Therefore there was a ridge 
on the day in  question at the bottom  o f the r iv e r 
d ire c tly  in  f ro n t o f the quay, and h igher than the 
norm al level. O f course, i f  there was th is  ridge, 
there was no t the same quan tity  of water there 
as elsewhere, and th a t was w hy the ship went on 
the ground. A n y th in g  more dangerous than th is  
ridge  can ha rd ly  be imagined, and the almost 
inevitab le  resu lt o f i t  was what, in  fact, occurred, 
viz., th a t the ship broke her back. How  came 
th a t ridge  to  be there ? W h y  i t  came from  the 
way in  w h ich these wharfingers use th e ir  w harf 
and frontage fo r th e ir  own benefit. I t  comes 
from  th e ir having two berths, one outside the 
other, and hence when both berths are occupied 
there is an accum ulation of mud between them 
and the ridge is formed. Therefore i t  was the use 
of the w harf and its  frontage by the defendants 
which brought about th is  inequa lity , and caused 
there to be a less depth of water than there would 
have been i f  th is  ridge had no t existed.

W hat was th e ir  d u ty  under such circumstances? 
They ought not to  have allowed the ridge  to  have 
accumulated to the extent they did. W e do know 
th a t i t  was there on the m orn ing when th is  acci
dent happened. Therefore there was a neglect 
o f du ty  on th e ir  part. I t  is, however, correct to 
say tha t, i f  the defendants’ breach of d u ty  was 
not the cause of the accident, and i f  i t  was caused 
by a w ant o f care on the pa rt of those in  charge 
of the ship, the defendants would not be liable. 
Was there any reasonable w ant o f care? The 
captain was responsible, because the p ilo t was 
on ly a servant, and i f  he ordered the p ilo t to  go 
in  he was bound to go in. I t  seems to  me to  be 
opposed to  a ll notions of business to  th in k  tha t 
these p ilo ts  would be in  the hab it of go ing over th is  
frontage m erely because ships using th is  pa rt icu lar 
w harf would be there. The p ilo ts  would not go 
over i t  unless they were going to the wharf. I f  by 
reason of the way in  which a wharf-owner uses his 
w harf the bottom  of the r iv e r is from  tim e to tim e 
altered, I  cannot b r in g  m yself to  say tha t a ll the 
p ilo ts  m ust know  the condition o f the bottom. 
L e t us see w hat rea lly  occurred. The manager 
of the w h a rf made a statement in  order tha t i t  
m ig h t be acted upon by the master of the ship. 
H e is the manager of those people who have 
ordered th is  ship to go to  a p a rticu la r wharf, and 
he makes a statement which comes to  t h is : 
“ Y ou  had bette r not come in  to-day, bu t on 
M onday m orn ing you can come in .”  That is 
said by a man who is the manager of the w harf, 
and has an oppo rtun ity  of know ing the state of 
the  r iv e r  bed. I  do not say i t  is a w a rran ty  nor 
even a statem ent of fact, b u t i t  is a statement on 
w h ich  a captain may reasonably act, he na tu 
ra l ly  supposing th a t th is  offic ia l would know the 
condition of the bottom  of the r iv e r opposite his 
own w harf, to  which his principa ls had ordered 
the ship to  come. W ith  regard to G riffiths, i t  is 
said th a t h is duties were confined to managing 
the trucks. That I  do not believe. I t  is useless 
to  contend th a t G riffith s  was not sent to  help to

[C t . oe A pp.

b rin g  th is  ship in  and make her fast to  the quay. 
W hen a man appears on the w harf as an official, 
and te lls  the captain o f a ship something w ith  
regard to the fron tage of the w harf, the state of 
w h ich frontage depends upon the w harfinger, is 
i t  w ant o f care on the pa rt o f the capta in  to 
accept w hat tha t man says P Therefore w hat 
these men said to  the captain is suffic ient to 
enable us to say th a t there was no w ant of 
reasonable care in  w hat he d id  in  a ttem p ting  to  
take the ship to  the berth. I  am therefore of 
op in ion th a t the defendants are liab le  fo r  the 
damage sustained by th is  vessel, and tha t the 
appeal m ust be allowed.

C o tto n , L .J .— I  am o f the same opinion, and 
th in k  th a t the defendants are liable. The defen
dants were the  lessees of a w h a rf in  question, and 
the C a llio p e  grounded on a ridge between two 
berths outside it .  Th is ridge was form ed by the 
defendants m ooring fo r  th e ir  own purposes vessels 
opposite th e ir  w harf in  such a way th a t there 
was an accum ulation of mud, w h ich  gradua lly  
grew  h igher and harder, between the tw o berths. 
I  agree w ith  the M aster of the Rolls th a t th is  
pa rt of the bed of the r iv e r m ust be treated as a 
po rtion  o f the frontage of the wharf, because i t  is 
between the two berths at which vessels usually 
lie  at the w harf. In  m y opin ion the defendants 
are responsible fo r  w hat happened in  th is  place, 
and they had a d u ty  towards persons whose ships 
came there ; or, at the least, they were bound to 
warn persons so as to prevent them  p u ttin g  the ir 
ships in  danger. I  am therefore o f opin ion tha t 
i t  was a breach of d u ty  on the defendants’ pa rt 
which caused the accident. B u t tha t does not 
necessarily conclude the case. There remains 
the  question whether the p la in tiffs  were g u ilty  

. of con tribu to ry  negligence. On th a t I  en tire ly  
agree w ith  w hat the M aster o f the Rolls has said, 
the resu lt being th a t the defendants are liable.

L in d l e y , L .J .— I  am en tire ly  of the same 
opinion. The learned judge in  the cou rt below 
fa iled to a ttr ib u te  suffic ient w e igh t to  the fact 
th a t the ship was in ju re d  by ground ing  on the 
ground o f the defendants. The defendants took 
the precaution from  tim e  to tim e  of rem oving th is  
ridge, bu t on the day in  question the ground was 
uneven, a fac t which the defendants knew was 
lik e ly  to occur. I t  appears th a t the C a llio p e  
grounded because there was not sufficient water 
to  enable her to  cross th is  ridge, w h ich  i t  was the 
defendants’ d u ty  to remove. Now, th is  is no t an 
action o f deceit, b u t of negligence. W h y  d id  the 
ship go to  th is  w harf ? She went there because 
she was bound to  go by the term s of the  charter- 
pa rty , and upon the assumption th a t there would 
be enough water. D id  those in  charge o f her 
fa il to take any reasonable care P I  cannot see 
tha t they did. In  m y opinion the ship grounded 
w ith o u t negligence on the pa rt o f her m aster and 
crew, and I  th in k  the defendants are liable.

Solicitors fo r the p la in tiffs , D o w n in g , H o lm a n ,  
and Co.

Solic ito rs fo r  the defendants, P r itc h a rd  and 
Sons, agents fo r  V a u g h a n  and H o rn b y ,  N ew port.
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C h a n . D iv . ]  W e s tr u p  v . T h e  G r e a t  Y a r m o u t h  St e a m  C a r r y in g  C o m p a n y . [C h a m . D iy .

HIGH COURT OF JUSTICE.

C H A N C E R Y  D IV IS IO N .
M o n d a y , Dec. 2, 1889.

(Before K ay , J.)
W e s tr u p  v. T h e  G r e a t  Y a r m o u t h  S t e a m  

C a r r y in g  C o m p a n y  L im it e d , (a)

Tow age services— M a r it im e  l ie n — 3 &  4 V ie t. c. 65. 
I n  the l iq u id a t io n  o f  a  s te a m -c a rry in g . com pany , 

a n d  in  a  deben tu re -ho ld e r’s a c tio n , a  sum m ons  
w as ta ke n  ou t by  the ow ners o f  s team -tugs a s k in g  
th a t they m ig h t be dec la red  e n tit le d  to a  l ie n  on  
the vessels o f  the com pany i n  respect o f  services 
re nde red  by the tugs i n  to w in g  such vessels in to  
a n d  o u t o f  lia rb o u r .

H e ld , th a t tow age services w ere n o t the sub ject o f 
m a r it im e  l i e n ; a n d  th a t, the re fo re , the a p p lic a 
t io n  m u s t be re fused .

T he above-named company was incorporated in  
Feb. 1884 under the Companies A cts 1862 to  
1880 as a company lim ite d  by shares.

In  pursuance of powers in th a t behalf con
ferred by its  memorandum and artic les of asso
c ia tion  the company borrowed fo r its  purposes 
40,000(. b y  the issue of m ortgage debenture 
bonds.

On the 11th M arch 1889 th is  action was com
menced against the company by R obert John 
W estrup (on behalf of h im se lf and a ll others the 
holders of f irs t  m ortgage debenture bonds of the 
company) to  enforce the p la in tiffs* securities, the 
company being insolvent and no t having pa id 
certa in arrears of in te rest on the m ortgage deben
tu re  bonds.

On the 12th M arch 1889 a receiver was d u ly  
appointed in  th is  action.

On the 23rd M arch 1889 the company was 
ordered to  be wound-up com pulsorily  by the 
cou rt upon a pe titio n  presented by  certa in 
cred itors o f the company on the 9 th  M arch 1889.

On the 15th June 1889 the receiver in  th is  
action was d u ly  appointed officia l liqu ida to r in  
the w ind ing-up. , . , ,

On the 8 th  M ay 1889 i t  was ordered th a t the 
freehold and leasehold p rope rty  of the company, 
and also the five steamers and th ir ty - tw o  smacks 
and hulks, and other the property , assets, and 
effects of the company, except book-debts, should 
be sold w ith  the approbation of the judge^; and 
th a t the proceeds of such sale should be paid in to  
court. . .

On the 12th J u ly  1889 an in te rlo cu to ry  order 
was made in  chambers fo r the usual accounts and 
inqu iries  in  th is  action, w h ich  order, a fte r s ta ting  
th a t the judgo d id  not require  any fu rth e r tr ia l 
of the action other than such hearing, reserved 
the fu rth e r consideration o f the action.

A  summons was subsequently taken out on 
behalf of George N icholson and others, who were 
the  jo in t  owners of certa in  steam-tugs, fo r  a 
declaration th a t they were en titled  to  a lien fo r 
towage services upon the vessels of the company 
to  w h ich  they had rendered towage services, and 
fo r an order th a t they m ig h t bo pa id such claims 
in  fu ll,  and the costs of and occasioned by the 
application, out of the proceeds o f the sale o f the 
company’s vessels.

I t  appeared tha t d u rin g  the  five years tha t the 
(a) Reported by E. A. Sceatchley, Esq., BarriBter-»t-L&w.

company had carried on business the applicants 
steam-tugs had con tinua lly  perform ed towage 
services to the company’s fish ing vessels. Such 
towage services were a ll pa id  fo r  up to  the 2nd 
Oct. 1888, b u t had not been pa id fo r  since th a t date.

The towage services in  question were in  respect 
o f towages in  and out o f Y a rm o u th  harbour, and 
were therefore perform ed w ith in  the county, and 
not on the h igh  seas.

The summons was adjourned in to  court, and 
now came on to  be heard.

B a rn e s , Q.C. and L .  E .  P y k e  fo r  the applicants.
H o r to n  S m ith , Q.C. and D . L .  A le x a n d e r  fo r 

the official liqu ida to r.
The argum ents su ffic ien tly  appear from  the 

judgm ent.
The fo llow ing  au thorities were re ferred to  in  

the course of the argum ents :
The H e n ric h  B jö rn , 55 L. T. Rep. N. S. 66; 6 Asp.

Mar. Law Cas. 1; 11 App. Cas. 270, 283 ;
The Is a b e lla , 3 Hagg. 427 ;
L a  C on s ta n c ia , 4 Rotes of Cases, 512 ;
The 8 t .  L a w ra n c e , 5 Prob. Div. 250;
3 & 4 Viet. c. 65, s. 6 ;
Williams & Bruce on Admiralty, 2nd edit. 175;
The P rincess A lic e , 3 Wm. Rob. 138 ;
The W a taga , Swa. 165;
T h e 'G e n e ra l P a lm e r, 2 Hagg. 176;
13 Rich. 2, c. 5;
15 Rich. 2, c. 3;
2 Hen. 4, c. 11;
Admiralty Court Act 1861;
Com. Dig. 1 N. “  Admiralty,”  E. 10 :
The Two E lle n s , 26 L. T. Rep. N. S. 1 ; 1 Asp.

Mar. Law Cas. 208; L. Rep. 4 P. C. 161,166 ;
O'ho Drenr,. 9. Wm. Rob. 368 : 9 Jur. O. S. 381.

K ay, J.— T h is  is s im p ly a question whether 
there is any a u th o rity  fo r the proposition th a t 
there exists a m aritim e lien  fo r  services rendered 
to  a ship no t in  the nature of salvage, bu t iu  
s im p ly tow ing  the ship. O f course, i f  i t  were 
tow ing  fo r the purpose of salvage of the ship, 
nobody w o u ld  hesitate to  say th a t i t  m ust come 
w ith in  the p rinc ip le  applicable to  salvage. B u t 
here i t  is adm itted  th a t there has been no sal
vage of th a t k ind , bu t m ere ly towage fo r the 
purpose of accelerating the speed o f the ship 
e ither leaving or re tu rn in g  to  the port. Now, 
the  a u th o rity  bearing upon the subject is as 
follows : In  the case of The H e n r ic h  B jö r n  (55 
L .T .  Rep. N . S. 66; 6 Asp. M ar. Law Cas. 1; 
11 App. Cas. 270) L o rd  B ram w ell discusses 
the meaning of sect. 6 of the sta tute 3 &  4 
V ie t. c. 65, w h ich enacts ‘‘ th a t the H ig h  C ourt 
of A d m ira lty  shall have ju r is d ic tio n  to  decide 
a ll claim s o r demands whatsoever in  the nature 
of salvage fo r services rendered to, or damage 
received by, any ship o r seagoing vessel, or 
in  the nature of towage, or fo r  necessaries sup
p lied  to any fo re ign ship o r seagoing vessel, and 
to  enforce the paym ent thereof, whether such 
ship o r vessel m ay have been w ith in  the body of 
a county, o r upon the h igh  seas, a t the tim e when 
the services were rendered or damage received, 
o r necessaries furnished, in  respect of w hich such 
c la im  is made.”  T ha t case was one in  which 
necessaries were supplied, and the argum ent 
seems to  have been tha t, because the A c t T have 
ju s t m entioned gave the H ig h  C ourt o f A d m ira lty  
ju r is d ic tio n  w ith  respect to necessaries, therefore 
necessaries became the subject of m aritim e lien. 
L o rd  B ram w ell, in  answering th a t argum ent, 
said th is : “  Ju risd ic tio n  is by the section given



m a r it im e  l a w  c a s e s .

i ? aT i l l  ° f  t0Wage’ and cannot be pretended 

A n d  the A d m ira lty  ^ o n r t  I  take i t  w ii L 1S, n0fc-

existed before w ith  no m aritim e lien ’’ N n w ' iw

8 Prob fiiv 15li A,SP' Mar‘ Law Cas- W5; 
of Appeal bT i l  T  .-?n aPPeal t0 the C ourt

S f t f  k l  v £ ’ f ? T » = r a S
m T  0 f dA pPea1' constitu ted o f  W *  Esher6 

W d abyd EBr n . J andB „ f y ’ ^

a n f e c S e "  t f h a s  b th .e f ^ e Z t o i "them
Justicrbegms b fs a fn T  ^ T h ? ^  ^  Lord

M a s te r^ f the R o l f ’ ’S n0t & .b° tto m ry  bond, the raster of the Rolls concurs w ith  d iff ic u lty  B u t
tb e U-nf  SltatlD^ ly  agrees w ith  the remainder of 
W i r t m?n t  N ow ' these a rc the words used 
by the whole court, s t i l l  com m enting on the same 
6 th  section of 3 &  4  V ie t c 65. « tV  t 1  
suggested th a t the way in  which n e c issa rie s fre  
associated w ith  salvage^ and damage S  an 
in ten tion  to  g ive in  respect o f necessaries the 
same lien  as existed in  respect o f salvage • but the

is^observed satlsfactor>'> especially’when i t  is  opserved th a t necessaries are more closely 
associated w ith  towage, w h ich gave no l i e /  
than w ith  salvage o r damage.’’ Therefore T

BowenheafdnSF fv e d T°PT?i0n off ;L o rd  Esher and owen and I r y ,  L .JJ ., confirm ed by Lo rd
on Z \  T  th °  House o f Lords, th a t towage

N iw hR ha8T  d0eS n0t ? lve a maritim e  lie n ”
argum ent a rZ ne d ’ aud 1 agree w ith  theargum ent, th a t th a t statement o f the law is not

¡together extra-jud ic ia l, because i t  was a lin k  in
o u n d c T T f  ° n Whi0h the judgm ents were 

d o e fn n t  T ° argum ent was th is : “ The statute
in  I n » ! t g lI e ai m a n t*me h e n  fo r  necessaries m  respect of w inch there was ad m itted ly  no 
m aritim e lien before the statute. I t  is said tha t 
i t  does g ive such a lien  because the word 
necessaries is coupled w ith  the word ‘ salvage ’ 

R u t i t  is also coupled w ith  the word «towage,’ 
ifen ” Pef fc of..whlch likewise there is no m aritim e 

. J 3 ^ t6. agree th a t Jt is a leg itim a te  a rgu
m ent tha t tha t was an essential pa rt o f the ra t io  
de c id end i, and therefore those observations are 
ra the r more than extra -jud ic ia l dicta. Then 
w hat a u th o rity  is there on the o ther side ? N o case
» r l J T  W,hlch the neat Point has been
argued and decided whether towage d id  g ive a
“ r  > r n e itber on the h igh seas before the 
^  l  7 d h ln  tho body o f a county since the 
A c t , bu t three cases have been cited in  w h ich 
towage has no doubt been treated as i f  i t  gave a 
m aritim e hen They are The Is a b e lla  (3 Hagg.
the i f  TC ° ‘n8tanclci  (4 Notes of Cases, 512), and 
one ^ -  L a w ra n c e  (5 Prob. D iv . 250). B u t in  not 
one of those cases was the po in t argued. Towage

ffiaresnecteo faSf  ther® was a m aritim e lienin  respect of i t  when coupled w ith  other things,

n n f  iü hin h ’ in  SOme o f the cases» there was undoubtedly a m aritim e  lien. That m ay have been 
because i t  was no t w o rth  w h ile to ins is t upon the

f n  + W  f ? P m  th e  Case o f The S h e i l a ,  u b i 
sup .) th a t the towage in  question was towage in  
the na ture o f salvage. In th e  case of T h e  Isab e lla , 

L l ? ,  ly  T aR,found th a t the towage was not in
find Th i r i \ ° f  Salvage; b,Ut there- agaia> I  cannot to d  th a t there was any d is tin c t argum ent o r d is 
t in c t  decision on the po in t th a t towage d iffe red

ZCiZTZX™  ,SUPpHe/  *°  a ship ' n r cspect; bat lfcTwas the subject of m a ritim e  lien. Accord- 
in g ly , I  am bound to say th a t the w e ight of 
a u th o rity  is against th is  application, and,, th a t i t  
m ust be refused, and w ith  costs.

° /  the appHcants, In g le d e w , In ce , and 
Y a rm o u th^8 ^  G h a m b e rlm  arld Leech, Great 

S o lic ito r fo r  the respondent, H .  M o n ta g u .

Q U E E N ’S B E N C H  D IV IS IO N .
Oct. 24 a n d  25, 1889.

(Before H u d d le s t o n , B. and M a t h e w , J.)
R e  A n  A r b it r a t io n  b e t w e e n  P y m a n  B r o th e r s  

a n d  D r e y f u s  B r o t h e r s , (a )

C h a r te r -p a r ty  —  L a y  days, com mencement o f  —  
D e m u rra g e — A r r i v a l  o f  s h ip .

Byv r o c J d rZ 8 a  c h a rte r-Pa H y  s h ip  w as  to 
p  oceed to  Odessa, o r  so n e a r the reu n to  as she
m ig h t s a fe ly  get, a n d  there lo a d , f r o m  the fa c to rs  

T e f re ig h te rs  a  com plete cargo o f  w hea t 
i  o l L Z T i i !  i a y.a ( 8 u n da ys  excepted) were to  
lo a d ! ! °  f re?9]lte™ M  lo a d in g  a n d  u n -
above 9t'hea l d ' / nj  daT  ° n  d e m u rroge over a n d  
Odessa o f , /  * li V dayS• L h e s h ip  a r r iv e d  in  
Was n a t n l l  23rd  DeC- 1888- hu t
be rth  as l l T ' d  9 °  a h n y M e  a  < l™ y lo a d in g
read ,) tn  h l  l  We™ f u lL  The cargo w as
re a d y  to be loaded on  the 22n d  Dec. 1888, a n d

s a m fT f 7  ^  ready and w iU iny t0 l ° ad ^ e
S  /  d- J °  S00n as the vessel 9 0 t  a  lo a d in g
b e rth  a lo n g s id e  a  q u a y  in  the in n e r  h a rb o u r a t  
Odessa, w here the cargo  w as stored, b u t n o t 
efore. I t  w as possib le to lo a d  vessels a t Odessa 

a t  a  q u a y  be rth  e ith e r i n  the in n e r  o r  o u te r

o r d Z ^ ’ t  m  n °  f lef  W ay- The shiP  tjoas ordered to  a  q u a y  lo a d in g  be rth  in  the in n e r

c Z br r  ° 7 A® 8,th  ■£"*• 1889> a n d  the  cha rte re rs  
commenced the lo a d in g  on the 10th  J a n ., w h ic h  
they com pleted on  the  15th  J a n . I n  a rb it r a t io n  

proceed ings between the sh ipo w ne rs  a n d  cha rte re rs

the af h T r  f ° V Z  t k a K the la V da ys  exp ir e d  on  
m e o th  J a n . a n d  th a t the cha rte re rs  w ere lia b le  

J o r  d e m u rra g e  a n d  de ten tion .
^  {o n  m o tio n  to set as ide  the a w a rd ) , th a t the

l le  e d T Z l T *1  " I * 1*’ aS the V°yaye was com-p te ted  a n d  the la y  da ys  commenced to  r u n  as soon 
as the sh ip  h a d  a r r iv e d  i n  the o u te r h a rb o u r  a t  

“ “ r “  a  „

This was a m otion to set aside an award 
R y a cha rte r-pa rty  dated the 3rd Oct 1888 

Messrs. Pyman Brothers, as owners o f the steam- 
sZ ' f  L w z ie  E n g lis h  agreed w ith  Messrs. D reyfus
p / ,7  /rS i (t”  eJ  aU a) tha t the steamship L iz z ie  
L n g h s h  should proceed to Constantinople; and as 
t here ordered, w ith in  six ru n n in g  hours of

(a) Reported by A lfred H. I .efroy. Esq., Barrtater-at-Law. "
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B e  A n A r b itr a t io n  betw ee n  P ym an  B rothers a n d  D reyfus B rothers . [Q .B . D iv .Q.B. D iv .]

a rr iv a l (or la y  days to  count) to Odessa or 
Sevastopol, or Theodosia, or so near thereunto as 
she m ig h t safely get, and there load (always 
afloat) from  the factors o f the said fre igh te rs  a
complete cargo of wheat ^  seed ~  g ra in  at the
option o f the fre ighters, and being so loaded 
should proceed to a safe po rt in  the U n ited  K in g 
dom, o r a safe p o rt on the Continent between 
H avre  and H am burg, twelve ru n n in g  days 
(Sunday excepted) to  be allowed the said 
fre igh te rs  ( if  the said steamer were not sooner 
despatched) fo r  loading and unloading, and ten 
days on demurrage over and above the said lay 
days at fourpence per ton on the steamer’s gross 
reg is ter tonnage per ru n n in g  day. The ship
owners alleged th a t the L iz z ie  E n g l is h  was not 
loaded o r discharged w ith in  the tim e  lim ite d  by 
the charte r-party , and was detained on demurrage 
fo r a lo n g tim e  a t Odessa. The fre igh te rs  denied 
the cla im  o f the shipowners fo r demurrage, and 
i t  was agreed between the parties th a t the m atter 
should be re ferred to  a rb itra tio n .

The a rb itra to r found, as facts, th a t the L iz z ie  
E n g lis h  reached Odessa outer harbour, and as 
near as she could get to a loading berth, on the 
22nd Dec. 1888; th a t Messrs. D reyfus Brothers 
received notice on th a t day from  the captain th a t 
the steamship was ready to  receive cargo ; tha t 
the cargo was then ready to  be loaded on the 
said steamship; th a t Messrs. D reyfus Brothers 
were then ready and w illin g  to  load the same if ,  
and so soon, as the said steamship got a loading 
berth alongside a quay in  the inne r harbour 
a t Odessa, where the cargo was stored, bu t not 
before; tha t there were no practicable means 
of loading the said steamship at Odessa, except 
at, or alongside, a quay-berth e ither in  the inner 
or outer h a rb o u r; th a t the harbour master at 
Odessa refused to  allow  the said steamship to  go 
to a loading quay ..berth, e ither in  the outer or 
the inner harbour a t Odessa, u n t i l  her regu lar 
tu rn  came a fte r the ships w h ich had a rrived  at 
Odessa before h e r ; th a t there was not at th a t 
tim e a custom at the po rt of Odessa tha t steam
ships under charte r were not considered ready to 
receive cargo u n t il a fte r being moored alongside 
the q u a y ; th a t the L iz z ie  E n g l is h  was ordered in  
her tu rn  by the harbour master to a quay loading 
berth on the 8th Jan. 1889 ; th a t Messrs. D reyfus 
B rothers began to  load her on the 10th J an .; and 
th a t her loading Was completed on the  15th Jan. 
The a rb itra to r fu r th e r found th a t the lay ing  days 
of the L iz z ie  E n g l is h  expired on the 5 th  Jan., and 
th a t eleven days were occupied in  loading and 
d ischarg ing her. Upon the above findings the 
a rb itra to r awarded th a t Messrs. Pyman Brothers 
were en titled  to receive from  Messrs. D reyfus 
B rothers fo r dem urrage and detention of the 
L iz z ie  E n g lis h  the sum of 456Z. 16s.

Messrs. D reyfus B rothers now moved th a t th is  
award should be set aside o r referred back to  the 
a rb itra to r, on the ground tha t, as a m atte r of law 
on the facts as stated in  the award, such award 
ough t to  have been in  th e ir  favour.

B a rn e s , Q.C. and E n g lis h  H a r r is o n  in  support 
of the m otion.— The award is bad upon the face 
o f it .  Th is vessel could not be looked upon as an 
a rrived  ship u n t il she had reached a place where 
the fre igh ters could reasonably be expected to  
load. The lay  days commenced to  ru n  from  the

tim e the L iz z ie  E n g l is h  reached a place of loading, 
not from  the tim e  when she entered the p o rt of 
Odessa. The cases in  support o f th is  view  are 
collected in  C a rv e r ’s “ Carriage by Sea”  (ed. 
1885), p. 622. We re ly  p a rtic u la r ly  on

Brown v. Johnson, 11 L. J. 373, E x .; 10 M. & W.
331 ; and

Ta/pscott and others v. Balfour and others, 1 Asp.
Mar. Law Cas. 501; 27 L. T. Rep. N. S. 710;
L. Rep. 8 C. P. 46.

Cohen, Q.C. and J . G. W it t ,  in  support of the 
award.— The decision of the a rb itra to r is correct 
on the facts which he has stated in  his award. 
The num ber of days to  be occupied in  loading 
and discharg ing the L iz z ie  E n g lis h  were specified 
by the charter-party, and the fre ig h te r m ust 
bear the burden of any occurrence w h ich  may 
delay the load ing o r d ischarg ing o f the vessel 
when she has a rrived  w ith in  the am b it o f the 
place mentioned in  the cha rte r-pa rty  so long as 
th a t occurrence is not due to the  fa u lt of the 
master o r owners :

Randall v. Lynch, 2 Camp. 352.
Here the L iz z ie  E n g lis h  was to  proceed to Odessa, 
and the a rb itra to r has found th a t she m ig h t have 
been loaded alongside a quay be rth  in  the outer 
harbour. The lay  days commenced to  run, as 
the a rb itra to r has "found, from  the tim e  when she 
arrived  as near as she could get to  a quay berth 
in  the outer harbour. In  N e lso n  v. D a h l  (41 L . T. 
Rep. N . S. 365; 4 Asp. M ar. Law  Cas. 172; 
12 Ch. D iv . 568), the cases on th is  po in t 
are a ll reviewed in  the judgm ent of the pre
sent M aster of the Rolls. I n  th a t case the 
C ourt of Appeal and the House of Lords he ld 
th a t a con tract to proceed to  London, S urrey 
Commercial Docks, or so near thereunto as she 
could safely get, was no t satisfied by the a rriva l 
of the vessel outside the docks, bu t was satisfied 
by her fu lf i l l in g  the a lte rna tive  of ge tting  as near 
as she could to  a d ischarg ing berth . In  the 
present case the L iz z ie  E n g lis h  d u ly  arrived  in  
the harbour to which i t  had been agreed she 
should proceed, and where she m ight have been 
loaded. Evidence was admissible to  prove th a t 
there is a custom at the po rt of Odessa th a t the 
lay  days should not commence u n t il a ship has 
a rrived  w ith in  a more lim ite d  space. The 
charterers tr ie d  in  th is  case to establish such a 
custom, bu t failed, as the a rb itra to r found th a t 
there is no custom at Odessa by w h ich the ship
owner is bound to  take his vessel alongside a 
quay loading berth, as was allowed to be proved 
in  the case of the N o rd e n  S te a m sh ip  C o m p a n y  v. 
H em psey  (1 C. P. D iv . 654). In  the case of 
M u rp h y  v. C offin  a n d  Co. (5 Asp. M ar. Law  Cas. 
531, n . ; 12 Q. B. D iv . 87) the vessel was bound 
by the term s of the cha rte r-pa rty  to  go along
side a p a rticu la r w harf i f  so ordered, bu t 
there was no such provis ion here. In  Tapscott 
a n d  others v. B a lfo u r  a n d  others (27 L . T. Rep. 
N . S. 710 ; 1 Asp. M ar. Law  Cas. 501; L . Rep. 8 
C. P. 46) some tim e elapsed a fte r the en try  
of the vessel in to  the dock selected by the 
charterers before she was allowed to  go to 
the usual place of lo a d in g ; bu t, as i t  was 
shown tha t she could have been loaded from  
lig h te rs  in  the  dock, i t  was held th a t the 
lay  days commenced to ru n  from  the tim e  she 
entered the dock. The fo llow ing  cases wore also 
cited :

Brereton v. Chapman, 7 Bing. 559 ;
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Ford and others v. Cotesworth and another 3 Mar 
Law Cae O. S. 190 468 ; 23 L. T. Eep. N. S. 165 
JL. JtCep. 5 Q. B. 544;

Ashcroft v. Crow Orchard C o llie ry  Com/panv 31L T
? 6t? Nq a ' 2 Asp' Mar- Law Cas- 397 D. Eep. y Q. B. o40 ;

Davies v. McVeagh, 41 L. T. Eep. N. S. 308 : 4 Asp 
Mar. Law Cas. 149 ; 4 Ex. Div. 265 j P

/Jams v. Jacobs, h Asp. Mar. Law Cas. 530 
54 L. T. Eep. N. S. 61; 15 Q. B. Div. 247.

B a rn e s , Q,C. in  rep ly.

H uddleston , B .— I  am o f opinion th a t in  th is  
case the decision of the a rb itra to r is correct and 
the shipowners m ust succeed. The a rb itra to r 
has stated certa in facts on the face o f h is award 
to r the purpose of enabling the parties to  obtain 
the decision o f the court as to  the correctness of 
his view  of the law  bearing upon these facts. 
B y  the term s o f the cha rte r-pa rty  the vessel was 
to  proceed to  Constantinople, and then to  proceed 
as there ordered to  one of three places, of w h ich 
one was Odessa, o r as near thereunto as she 
m ig h t safely get, and there load, twelve run n ing  
days (Sunday excepted) to be allowed the 
fre igh ters fo r  load ing and unloading, and ten 
days on demurrage over and above the said lay 
days. F rom  the facts, as stated in  the award, 
the owner o f the vessel appears to  have fu lf il le d  
his contract. I t  appears to  be clear th a t the ship 
m ig h t have been loaded in  the outer harbour, fo r 
the a rb itra to r finds th a t the re  were no practicable 
means of load ing her at Odessa, except at or 
alongside a quay be rth  e ither in  the in ne r or 
outer harbour. He has also found th a t there 
was a t tha t tim e no custom at Odessa th a t 
steamships under cha rte r were on ly  considered 
ready to  receive cargo when moored alongside 
the  quays. The rea l reason w hy she was not 
loaded sooner appears to  be th a t the harbour was 
fu ll ,  and the harbour master w ould no t allow  her 
to  go to  a quay-loading be rth  u n t il her tu rn  
a rrived. Over th a t proceeding ne ithe r the ship
owners nor the charterers had any contro l. I t  
seems qu ite  clear th a t the fre igh te rs  were not 
prepared to  p u t th e ir  cargo on board in  the 
outer harbour.

M r. Cohen has very  p rope rly  conceded tha t 
they had a r ig h t  to  occupy some of the  s tipu 
la ted lay  days in  req u iring  the ship to go to 
any place where i t  would be most conve
n ien t tb  them  to  load her. The question is, 
when the lay  days commenced to  run , so 
as to ascertain when dem urrage became pay
able. The whole o f the argum ent is therefore 
narrowed down to th is — whether, according to 
the term s of the cha rte r-pa rty , the lay  days 
commenced to  ru n  from  the tim e  the vessel 
a rrived  w ith in  the  outer harbour, o r from  the 
tim e  she reached a practicable berth  fo r the 
purpose of loading. M r. Cohen has referred 
us to  the case o f N e lso n  v. D a h l (41 L . T. 
Rep. N . S. 365; 4 Asp. M ar. Law  Cas. 172; 
12 Ch. D iv . 568), where I  find  tha t B re tt, 
L .J . says: “  The place so named ” — i.e ., in  the 
cha rte r-pa rty— “  may give a description o f a 
la rge r space, in  several parts o f which a ship 
m ay load, as a p o rt o r dock; o r i t  m ay be the 
descrip tion of a lim ite d  space in  w h ich the ship 
m ust be in  order to  load, as a p a rticu la r quay, or 
a p a rtic u la r quay-berth, or a pa rticu la r pa rt 
of a p e rt o r dock. I f ,  when the charte r is 
made, the ship is already in  the place named, the 
shipowner m ay place the ship a t the disposition

o f the charte rer as soon as the ship is ready, so 
fa r  as she is concerned, to  load, by g iv in g  notice 
thereof to  the charterer. I f  the place named be 
o f the la rge r description, as a p o rt o r dock, the 
notice may be given, though the ship is no t then 
in  the p a rticu la r pa rt of the p o rt o r dock in  which 
the p a rtic u la r cargo is  to  be loaded; bu t, i f  the 
place named is of the more lim ite d  description, 
the notice cannot be given u n t il the ship is at the 
named place, though the ship is in  the p o rt o r 
dock in  wh ich the named place is s ituated.”  
Now, in  the present case, the contract which was 
entered in to  by  the parties, was no t th a t 
the ship should go to Odessa, and there load in  
the inne r harbour, bu t th a t i t  should go to  Odessa 
and there load. I t  seems to me th a t the ship
owner satisfied the requirem ents o f th is  con
tra c t as soon as the vessel had entered the outer 
harbour, and notice had been given to  the char
terers of her readiness to  receive cargo ; and tha t 
from  th a t period the lay  days commenced. In  
the case o f M u rp h y  v. C offin  a n d  Co. (5 Asp. M ar. 
Law  Cas. 531, n . ; 12 Q. B. D iv . 87), wh ich has 
been cited to  us, the charterers had taken the 
precaution to  provide by  the charte r-party  th a t 
the vessel should proceed to the po rt of discharge 
and de live r the cargo alongside the consignee’s, 
o r ra ilw ay, wharf, o r in to  ligh te rs, o r any vessel, 
or w harf, where she m igh t safety de liver it ,  as 
ordered. There was no such prov is ion in  the 
cha rte r-pa rty  in  th is  case. I  accede to  the 
p rinc ip le  of law la id  down in  the authorities which 
have been cited to us. I  th in k  th a t the a rb i
tra to r  was r ig h t, and th a t th is  m otion m ust be 
refused.

M a th e w , J .— I  am of the same opinion. The 
c « e  o f N e ls o n  v. D a h l  (41 L . T. Rep. N . S. 365 ; 
12 Ch. D iv . 568) contains a most accurate guide to 
a ll the previous authorities on th is  subject, and 
therefore i t  does no t seem to me to  be necessary 
to go th rough  a ll the cases wh ich have been re 
ferred to. Now, i t  appears th a t the p o rt to which 
the vessel, about which the present question 
arises, was to  proceed, is provided w ith  various 
loading quays in  the outer and the inne r harbour. 
M r. Cohen seems to  me to have placed the proper 
construction on the contract, when he said tha t 
under i t  the charterers were en titled , when the 
vessel a rrived  at Odessa, to  require the captain 
to  take her to  a convenient loading berth , pro
vided he d id  not occupy more than the stipu la ted 
lay days in  so doing. I f  the contract had con
ta ined no s tipu la tion  as to the  tim e  w ith in  which 
the load ing was to take place, the shipowner 
m ig h t have been subject to  the r is k  of any delay 
occasioned by the ship being taken to  any pa r
tic u la r w harf. Perhaps tbe tim e bas not yet 
a rrived  fo r la y ing  down any clear ru le  applicable 
to  a ll contracts of th is  sore, o r fo r unearth ing  the 
p rinc ip le  which underlies a ll the authorities on 
th is  subject ; b u t I  th in k  th a t where a p o rt to 
which a vessel has been chartered to  go, has 
w ith in  i t  several places fo r load ing o r discharge, 
and the contract contains a tim e w ith in  which 
the vessel m ust be loaded o r discharged, the 
p a rtic u la r place a t w h ich the vessel is to  be loaded 
or discharged remains at the option of the 
merchant, subject to  the condition tha t the 
ob ligation of loading and discharging w ith in  the 
stipu la ted tim e m ust be borne by him , and i f  
from  any circumstances, not the fa u lt of the ship
owner, the ship cannot be loaded w ith in  tha t time,
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the responsib ility  fo r  the delay m ust be borne by 
the merchant. I n  the present case, the place 
chosen by the m erchant fo r loading was one ac 
which the vessel could not load upon her ar riva  
at the place named in  the charte r-party , an a 
was obliged to  w a it fo r  a considerable period 
before she was able to do so. F o r th a t delay I  
consider th a t the merchant is liable under n 
contract. M o tio n  re fused.

Solicitors fo r the charterers, Law less  and Go.
Solicitors fo r  the shipowners, T. C ooper and 

Co.

F r id a y ,  Oct. 25, 1889.
(Before H uddleston , B. and M a th e w , J.)

Ca r neg ie  v . Connor a n d  Co. (»)
Charter-party — C o n s t ru c t io n - -G u a ra n te e  as to

s h ip ’s ca p ac ity .
A  c h a rte r -p a r ty  p ro v id e d  th a t the sh ip  sh o u ld  

a cargo  o f  creosoted sleepers a n d  tim b e r a n d  
th e re w ith  im m e d ia te ly  proceed to S m y rn a  Lhe  
c h a rte re r to have the o p tio n  o f  s h ip p in g  200 tons
o f  ge ne ra l c a r g o .  The c h a r t e r - p a r t y  con ta ined
the fo l lo w in g  w o r d s “  ow ners  ee <o
c a r ry  a t  least ab ou t 90,000 cub ic  fe e t o r  1600 
d e a d w e ig h t.”  A  lu m p  sum  o f  1000Z. 
able as f re ig h t .  The s h ip  w as, m  f a d ,  ab le to  
lo a d  o n ly  65,000 cub ic  fe e t, eq u iva le n t to .L120 
tons dead w e igh t, o f  the cargo specified i n  the 
c h a rte r -p a r ty , a n d  the m a s te r re fused to receive 
8000 creosoted sleepers w h ic h  ha d  be? \ â . a} °  A  
side by the cha rte re r. I n  a n  a c tio n  b o u g h t  by the  
ch a rte re r to recover dam ages a g a in s t the

B e ld ,7 h a t  the w o rd s  in  the c h a rte r -p a r ty  d id  n o t 
a m o u n t to a  g u a ran tee  th a t the s h ip  w o u ld  c a r ry  
the na m ed  q u a n t ity  o f  the cargo  
c h a rte r -p a r ty , a n d  th a t evidence o carao
w o u ld  c a r ry  such q u a n t ity  o f  dead-w eight, cargo  
w as a d m iss ib le , a i d  th a t such evidence h a v in g  
been re jec ted  there m u s t be a  new  tn a t .

T his was an appeal from  the M ayor’s C o u r t
The action, which was tr ie d  before the 

Recorder of London and a special j u r y ,  was 
brought to recover damages fo r breach of s tipu 
la tions in  a charter-party, alleged by the p la in t if f
to amount to  a guarantee of ^ ^ T a f t e r C  v  
of the steamship D o tte re ll. 1 he charter p a rty
provided tha t the D o tte re ll should be

V P}a0ed ' a *
sleepers and tim bers. C harterer has op tion  o f s h ijg fe g  
100 to  200 tons of general cafr?°' / n̂ i ‘®eCs exnenTe

r r *  5  a w r s
ton's dead weight of cargo, and charterer to have the fu ll 
range of ship’s hold and usual stowing places for the 
stowage of such cargo ; and being so loaded shall there
with immediately proceed on her voyage to Smyrna and 
deliver the same always afloat. . . • The freight to
be as follows: one thousand pounds lump sum, 4500 
payable on sailing, and remainder within fourteen days 
less freight payable abroad. . . . Timber may con-
sisfc of teak scantlings m cases about 23 feet long or 
otherwise, always provided steamer can reasonably stow 
the same. The owners to employ their own stevedores
at ports of loading and discharge._________________

(a) Reported by A lfred H . L efroy , E sq., Barrister-at-Law.

Stevedores employed by the  owners loaded the 
vessel w ith  a fu l l  cargo, w h ich consisted of 17,108 
creosoted sleepers, 110 iron  jo ists, 400 pieces of 
tim ber, 1015 cases of teak, 24 barrels o i oil, and 
a sm all qu a n tity  o f other artic les. T h is  cargo 
occupied 64,400 cubic feet, and amounted to  
1120 tons dead weight. A f te r  the vessel was fu ll,  
more than 8000 creosoted sleepers were sent along
side by the charterer, bu t were refused by the 
master, and were sent on by the charterer, in  
another vessel. The p la in t if f  sought to  recover 
fro m  the defendants the sum of 4881, w h ich 
was the amount of fre ig h t pa id  by h im  in  
respect of the sleepers so rejected, a t the  rate 
of 15s. 3d. per ton. The learned Recorder 
d irected the ju ry  th a t the words in  the charter- 
pa rty  “  owners guarantee ship to  ca rry  at least 
about 90,000 cubic feet o r 1500 tons dead w eight 
of cargo,”  amounted to an absolute guarantee th a t 
the steamship D o tte re ll could and should ca rry  at 
least 1500 tons dead weight, or 90,000 cubic feet 
of the k in d  of cargo described in the charter- 
p a rty  and tendered by the p la in t if f,  and refused 
to  adm it evidence w h ich  was tendered on behalf 
of the defendants to show th a t the vessel had 
a ca rry ing  capacity of 90,000 cubic feet w ith  
reference to an o rd inary  cargo. On th is  d irection  
the ju ry  found a ve rd ic t fo r  the p la in t if f  fo r  
the fu l l  "amount of h is claim.

The defendants accordingly moved th a t ju d g 
ment should he entered fo r them, o r th a t a new 
t r ia l should be granted on the ground th a t the 
learned recorder was w rong in  law  in  ho ld ing 
th a t the cha rte r-pa rty  amounted to  an absolute 
guarantee th a t the D o tte re l could and should 
ca rry  a t least 1500 tons dead w eight o r 90,000 
cubic feet of the k in d  o f cargo described in  the 
charte r-party .

B u c h n il l ,  Q.C. (W . E .  H u m e  W il l ia m s  w ith  him ) 
fo r  the defendants. —  The recorder w ould not 
a llow  us to show tha t the ship could ca rry  
90,000 cubic feet of o rd in a ry  cargo. The words 
in  the charte r-party  on ly mean tha t she is capable 
o f ca rry ing  so m uch pa rt measurement and pa rt 
dead w e igh t of an o rd inary  cargo. They are 
words of expectation only.

W heeler, Q.C. ( P a lm e r  w ith  h im ) fo r  the p la in 
t if f .— The charte r-party  d is tin c tly  m entioned the 
goods to  be carried and the guarantee re la ted to  a 
cargo of th a t description. The words in  the 
cha rte r-pa rty  are words of contract, as in  M o r r is  v. 
L e v is o n  (34 L . T. Rep. 1ST. S. 576; 3 Asp. M ar. 
Law  Cas. 171 ;U  C. P. D iv . 155), and no t words of 
expectation.

H uddleston , B.— I t  seems to  be qu ite  clear 
th a t there has been a m iscarriage in  th is  case, 
and therefore i t  m ust go down fo r  a new tr ia l.  
The verd ic t appears to  have proceeded on the 
decision of the learned recorder th a t the words in  
the charte r-party , “ 90,000 cubic feet or 1500 tons 
dead w e igh t,”  was a guarantee th a t the ship 
would ca rry  th a t qu a n tity  o f the  cargo provided 
by the c h a rte r-p a rty . The inference sought 
to  he a rrived  a t by the p la in t if f  is th a t there was 
a guarantee th a t the ship would ca rry  90,000 
cubic feet of creosoted sleepers and t im b e r ; bu t 
then i t  m ust be borne in  m in d  th a t the charterers 
were to have the option of shipp ing from  100 to 
200 tons of general cargo. T ha t is the contract, 
and then i t  goes on to show w hat the vessel w i l l  
carry, viz., 90,000 cubic feet o r 1500 tonB. The
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Steamship County of L ancaster v . Sharpe and Co. [Q .B. D iv .
ORse o f M o r r is  v  L e v is o n  (34 L . T. Rep. 1ST. S. 576 •
¡L V u l' j - « '  157 ’ whl<?h has been quoted, is alto- 
gether d iffe ren t to  th is  case, because there the

and Ï Ïn n 7 aS °  Car7  a ful1 and com ,lete carpo. 
fnh  1 7 7  t0nS T T ®  described as w hat would be a
7 e r X  l C° mp 6 Carg°- Here the contawjfc ^
“  H * °  ,ca rry  creosoted sleepers and tim ber, 
and then the provision is th a t the vessel w il l

w f Z Z d̂ 7 ^ ’m c n h ic ie e t OT ISOOtons
ca rrv  t W th  k  î v  4 18, a guarantee th a t she w ill 

th  i  qU antlty o i th is  P articu la r cargo, 
therefore the view  taken by the learned recorder
7  ™ f  ° Ur T m0n> wron&  and under these c ir 
cumstances there w il l  be a new tr ia l.

nn’7 i \ r H w r ' ~ T-am ° f  tbo same opinion. I  do 
™ 7 th7fk  he?  1!-any lndiRation in  th is  charter- 
K n  ? / l an ln7 entl0n t0  guarantee th a t th is  ship 
should ca rry  the cargo specified in  the charter- 
p a rty  to  the extent mentioned. The evidence 
w hich was proposed to be given by M r. B uckn ill, 
th a t th is  ship could ca rry  90,000 cubic feet o r
waV n h T t  ° f d e a d -weigbt  cargo, and which 
was objected to, appears to me to have been
perfectly  re levant to the issue, and I  th in k  
th a t i t  ought to  have been received. The 
' f f ™ d / f r ° rde r excluded th a t evidence, and 

in fo rm ed the ju r y  tha t the ship was bound to 
ca rry  2o0 tons more than she could possibly 
carry, t  appears to  me th a t the learned recorder 
was wrong, and tha t the ju r y  ought not to  have 
been so directed.

O rd e r f o r  a  new  t r ia l .

Solic ito rs fo r the p la in tiff, K e n n e th  P ow les. 
^S o lic ito rs  fo r the defendants, Low less a n d

S a tu rd a y , Oct. 26, 1889.
(Before H uddleston, B. and M athew , J.) 

Steamship County op L ancaster v . Sharpe 
and Co. (a )

D e m u rra g e  C onsignee a c tin g  as ag en t— L ia b i l i t y  
°J B i l l  o f  la d in g  in c o rp o ra t in g  c h a rte r -p a r ty .  

Consignees u n d e r a  b i l l  o f  la d in g  m a k in g  the goods 
de live ra b le  to them  “  p a y in g  f r e ig h t  a n d  a l l  o ther 
c o n d itio n s  as p e r  c h a r te r -p a r ty ,”  a rp  n o t lia b le  
to  p a y  d e m u rra g e  s t ip id a te d  f o r  by the ch a rte r- 
p a r ty  a n d  in c u r re d  a t  the p o r t  o f  lo a d in g , th o u g h  
they have ta ke n  d e liv e ry  o f  the goods, p ro v id e d  
they are , a n d  a re  k n o w n  to the sh ipo w ners  to  be, 
a c tin g  as agents, a n d  have re fused  to accept 
d e liv e ry  i n  the te rm s o f  the b i l l  o f  la d in g , a n d  
have re p u d ia te d  a l l  l ia b i l i t y  f o r  d e m urrage  before  
accep ting  d e live ry .

Wegener v. S m ith  '(24 L .  J . 25, C. P . ; 15 C. B .  285) 
d is tin g u is h e d .

T his was a m otion by way of appeal from  a 
decision of the County C ourt judge of L iverpool.

The facts of the case were as follows :— The 
p la in tiffs  were the owners o f the steamship 
C o u n ty  o f  L a n ca s te r. The defendants were the 
consignees named in  a b i ll o f lading, by  v ir tu e  of 
w h ich they claimed de live ry o f the cargo conveyed 
oy the C o u n ty  o f  L a n c a s te r  from  Fowey to 
L iverpool. The charter-party, wh ich the defend
ants signed as agents fo r  the charterers, contained 
a clause to  the fo llow ing  effect, viz., th a t the 
cargo was to be loaded, as customary, at Fowey, 
i l  longer detained, demurrage a t 91. a day. The

(a) Reported by Alfred  H. L efrot, Esq., Barrister-at-Law.

b il l  o f lad ing referred to  the cha rte r-pa rty  in  the 
fo llow ing  term s : “  The consignees paving fre ig h t 
and a ll other conditions as per cha rte r-pa rty .”  
I h & C o u n ty  o f  L a n c a s te r  was detained three days 
a t Fowey, the po rt of loading, and on her a rriva l 
at L ive rpoo l the p la in tiffs  claimed from  t ie  
defendants 271. fo r  demurrage, under the term s 
o f the charte r-party .

The defendants repudiated th e ir  lia b ility , and 
demanded de live ry o f the goods on payment of 
the fre ig h t, o ffering at the same tim e  to obtain 
the bond of th e ir  principa ls fo r the paym ent of 
any amount which m ig h t be due fo r demurrage, 
u ltim a te ly , a po rtion  of the cargo was delivered 
by the master of the ship to  the defendants, the 
rem ainder being retained by the p la in tiffs  under 
th e ir  lien.

th e  p la in tiffs  b rough t an action against the 
defendants in  the County C ourt to  recover the 
sum o f 271., the am ount o f th e ir  c la im  fo r  demur- 
rage. The County C ourt judge before whom 
the action was tr ie d  nonsuited the p la in tiffs , who 
appealed.

Joseph W a lto n  fo r the p la in tiffs .— The County 
C ourt judge was w rong in  nonsu iting  the plain- 
tm s. Ih e  b il l o f lad ing  contained the words,
‘ and a ll other conditions as per cha rte r-pa rty ,”  
and the fact th a t the defendants claimed and 
took de live ry of the goods under the b il l o f 
lad ing  is strong, i f  not conclusive, evidence 
th a t they accepted the d u ty  of paying the 
c la im  fo r demurrage. In  the case of A lle n  v  
C o lta r t  (48 L . T. Rep. N . 8. 944; 5 Asp. Mar. 
Law  Cas. 104; 11 Q. B. D iv . 782), Cave, J. says : 

I t  appears to  me, however, th a t the p la in tiffs  
are en titled  to  m ainta in  th is  action qu ite inde- 
pendently o f 18 &  19 Y ic t. c. 3. A s fa r  back as 
1811 i t  was held, in  Cock v. T a y lo r  (13 East, 399), 
tha t, where the master of the ship had contracted 
by b ill o i lad ing  w ith  the shippers to  de live r 
goods to certa in  persons, or th e ir  assigns, he or 
they paying fre ig h t fo r the same, the demanding 
and tak in g  of such goods from  the m aster by a 
purchaser and assignee o f the b i l l  o f lad ing 
w ith o u t the fre ig h t having been paid was ev i
dence of a new agreement by him , as the u ltim ate  
appointee o f the shippers, fo r  the purpose of 
de livery, to  pay the fre ig h t due fo r the carriage of 
such goods, the de live ry o f which was on ly s tip u 
lated to be made to the consignees named in  the 
b il l o r th e ir  assigns, he or they paying fre ig h t fo r 
the said goods. I t  is true  th a t th a t decision on ly 
extends to the paym ent of fre ig h t, bu t th a t is 
because th a t was the on ly condition o f de live ry 
in  the b i l l  o f lad ing  there under consideration.

he ground of the decision is, th a t where goods 
are deliverable to  the holder of a b i l l o f lad ing  on 
certa in  conditions being complied w ith , the act of 
dem anding de live ry is evidence o f an offer on his 
pa rt to comply w ith  those conditions, and the 
de livery accordingly by the master is evidence of 
his acceptance o f th a t offer. . . . Thus in  
W egener v. S m ith  (24 L . J. 25, C. P . ; 15 C. B. 285) 
i t  was held tha t the acceptance of a cargo by the 
indorsee of the b il l o f lading, whereby the goods 
were deliverable to  order ‘ against payment of the 
agreed fre ig h t, and other conditions as per 
cha rte r-pa rty ,’ was a circumstance from  which 
the ju r y  m ig h t im p ly  a contract on his pa rt to 
pay demurrage, stipu la ted fo r by the charter- 
pa rty , no tw iths tand ing  his refusal a t the tim e  of 
rece iv ing the goods to pay the demurrage.”  The
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facts in  th is  case are precisely s im ila r to those in  
W egener v. S m ith  (u b i sup .), as the consignees 
here c la im  the goods only under the b il l o i lading, 
and yet protest against the v a lid ity  of the p la in 
t i f f ’s cla im  fo r demurrage. [M athew , J.— In  
the case of W egener v. S m ith  (u b i sup .) the 
repud iation was a fte r the acceptance of t  e goo  s, 
and the defendants there were not agents.J l  tie 
case of G ra y  v. G a r r  a n d  a n o th e r (25 L . i .  hep. 
N . S. 215; i  Asp. M ar. Law  Gas. U o ; L . ttep.
6 Q. B. 522) was also cited.

T . G. C a rv e r  fo r  the defendants.— The County 
C ourt -judge was s it t in g  w ith o u t a fu ry , and 
found as a fac t th a t the defendants d id  not accept 
th is  l ia b ility ,  and th a t there was no contract on 
his p a rt to  pay the demurrage claimed, lh e  ex
pression “ nonsu it”  in  his note amoun 
more than tha t. The defendants were m erely 
agents to  pay fre ig h t and take de livery, bu t not to 
pay demurrage. The acceptance of goo . 
a b i l l  o f la d in g  w h ich  incorporates the  cha rte i- 
p a rty  m aybe some evidence of an im p lied  con 
tra c t to pay demurrage, b u t i t  is ••by no m 
conclusive. In  th is  case the defendants refuse 
to  take the cargo i f  the p la in tiffs  insisted on th e ir  
paying demurrage. I f  any prom ise to  p y  
m anage can be im plied from  the evidence, i t  was 
m erely a promise by the defendants acting  as 
agents on behalf of th e ir  principa ls :

Amos v. Temperley, 8 M. & W. 798 ;
Moller v. Young, 25 L. J. 94, Q.

The l ia b il ity  of the consignee on ly arises when 
the load ing is at an end : T a

Gullischen v. Stevjart Brothers, 50A T .  Rep  ̂N S.
47 ; 5 Asp. Mar. Law Cas. 200; 14 H- cuv.
317.

The case of G ra y  v. C a r r  (25 L . T. Rep. N . S. 215;
1 Asp. M ar. Law Cas. 115; L . Bep. 6 Q. B  522) 
is a decision upon the question as to the ship 
owners’ r ig h t  to lien.

Joseph W a lto n  in  rep ly.— In  the case of Jesson 
v. S o lly  (4 Taunt. 52), Heath, J . says : I t  ui ?lea 
th a t the p la in t if f  is en titled  to dem« ^ e  e ither 
from  the consignor or consignee. Dem urrage 
oi°l™ an extended fre ig h t, a n d t o c o n ^ e e b y  
adopting th is  b i l l  o f lading, makes h im self liable 
to d e m u rra g e  « w e l l  as to  h  ̂ o ^ d mon. 
same case Ghambie, J. says . , „ trnn i.
strous i f  the consignee, accepting the contract 
w ith  knowledge of the terms, should not be 
bound by it ,  and could send the captain back to 
the consignor fo r  demurrage. lh e  p rinc ip le  to 
be deduced from  th is  case is th a t acceptance of 
goods by a consignee is evidence of his acceptinD 
the term s of the b i l l  of lading.

H uddleston, B . - T h e  County C ourt judge 
decided th is  case on the evidence w hich was 
before him , though he appears to have said tha t 
he nonsuited the p la in tiffs . I  th in k  tha t, acting  
as judge and ju ry , he a rrived  at the conclusion 
th a t the p la in tiffs  had not made out th e ir  case. 
Now, the c la im  of the p la in tiffs  is fo r  demurrage. 
On the a rr iv a l of the vessel a t L iverpool, on the 
29th M arch, a discussion arose as to de livery. 
The defendants at once repudiated a ll lia b il ity  
fo r demurrage, but expressed th e ir w illingness to 
pay fre igh t, and take de live ry  of the goods. I t  
is not denied th a t the defendants were acting  
m erely as agents, and tha t th a t fac t was known 
to the p la in tiffs  is obvious from  the evidence, fo r 
in  the charte r-party  the defendants are described 

V ol. Y L ,  N . S.

as agents fo r the charterers. There is th is  fu r th e r 
noticeable fact, tha t they offered to procure the 
bond of th e ir  principals to meet the c la im  to r 
demurrage. The p la in tiffs , therefore, had fu ll 
notice of the defendants’ objection to satisfy 
th e ir  demand, and, no tw iths tand ing  th is , they 
proceeded to deliver a po rtion  of the cargo to  them, 
at the same tim e re ta in ing  in  th e ir  possession a 
sufficient po rtion  to cover demurrage. M r. 
*Walton contended tha t the action of the defen
dants in  c la im ing and tak in g  de live ry  of a po rtion  
of the goods under the b ill o f lad ing which con
tains the clause, “  a ll conditions as per charter- 
pa rty ,”  one condition there in  being the  payment 
of a il claims fo r demurrage, im ported a contract 
on the pa rt of the defendants to  pay demurrage. 
I t  is not suggested th a t they have incurred  any 
lia b ility  under the B ills  of La d ing  A c t (18 &  19 
V ie t. n. 111). The County Court judge was 
correct in  ho ld ing th a t there was not enough 
evidence to support the p la in tiffs ’ contention tha t 
the defendants had incurred  any lia b il ity  in  
respect of demurrage. The case of W egener v. 
S m ith  (24 L . J. 25, C. P . ; 15 C. B. 285) was 
relied upon by M r. W alton, but. as m y bro ther 
M athew has pointed out, in  tha t case the  defen
dants were no t agents, and i t  appears to  be clear 
th a t the repud iation of lia b il ity  took place subse
quent to  the  de livery of the goods, whereas in  
th is  case the defendants repudiated th e ir  lia b il ity  
p r io r  to the de live ry of the goods, and as soon as 
the question was raised, t in d e r  these c ircum 
stances the County C ourt judge was r ig h t  in  
com ing to  the conclusion th a t there was no 
contract, or i f  there was evidence of a contract 
there was not sufficient evidence to  render the 
defendants liable. Th is appeal m ust be dis
missed.

M athew , J.— I  am of the same opinion. There 
can be no doubt tha t i f  the evidence showed 
th a t any p a rt of the Qargo had been received by 
the defendants under the  term s of the b i l l  of 
lad ing i t  was evidence chat they undertook to 
pay the cla im  fo r demurrage. M r. W a lton  was 
unable to show th a t any pa rt of the cargo had 
been so received. The defendants appear to  have 
on ly taken the goods on the term s th a t they 
would no t be liable fo r  demurrage incurred. 
The case of W egener v. S m ith  (24 L . J. 25, C. P .; 
15 C. B. 285) has been re lied on, bu t th a t case is 
no t conclusive. There the defendants repudiated 
the cla im  fo r demurrage a fte r they nad received 
de live ry of the goods under th e ir  b i l l  o f lading. 
That view of the case is confirmed by the words 
of Jervis, C. J. in  S m ith  v. S ie ve k in g  (5 E. & B. 589), 
where he says th a t the demurrage fo r w h ich  the 
consignee was held liable accrued “ from  his own 
delay at the  p o rt of discharge,”  and not at the 
po rt of loading. The l ia b i l ity  was due to his own 
m isconduct a fte r the a rr iv a l of the vessel. 
Doubtless repud iation o f such a lia b il ity  a fte r 
acceptance of the goods would amount to  nothing, 
as Maule, J. said in  th a t case.

A p p e a l d ism issed.

Solic ito rs fo r the p la in tiffs , N o r r is ,  A lle n s , and 
C h a p m a n , agents fo r J . M . Q u ig g in  and B ro th e rs , 
L iverpool.

Solic ito rs fo r  the defendants, H i l l ,  D ic k in s o n ,  
D ic k in s o n , and H i l l ,  L iverpool.

M
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m a r it im e  l a w  ca ses .

- !  T ' r E  I U y r , 0 R  M u t u a l  S h i p p i n g  I n s u r a n c e  S o c i e t y  L i m i t e d .

W ednesday, N o v . 13, 1889.
(Before M athew  and W ills , JJ.)

J ones «. T he B angor M utual S hipping 
insurance Society L im ite d , ( a )

I n 8Z Z Cê M Z ine~ M utua l d u r a n c e  socie ty-  
M u le s— D o u b le  in s u ra n c e  —  M o rtg a a e  on s h iv  
no tice  o f  by  n iem oer— W a iv e r. " ”

By82 l t f  ft8,? '88 °f  marine insurancesociety it was provided that vessels of a certain
t u r i h s ° o f % ? f  be j nsured/ ° r  m o re  th a n  three- 
fo u r th s  o f  th e ir  va lue , a n d  th a t “ i f  a n y  m em ber

2 Z eo r \ h U em pt t0 in 8 T  ^ r e i l  s t pshare or shares m  any ship already insured in  
this society, he shall be liable to immediate 
exPuIs™n and to fo rfe itu re  o f any claim  or
t l Z T p d  Z a y  mVe a 9a in s t  M e socie ty .”  B y  
a n o th e r ru le  i t  w as p ro v id e d  as fo l lo w s )  “  I f  i t

S o "  6 n f ce o f r y  m e m ie r  th a t ™ jvessel o i sha re  o f  a  vessel in s u re d  by the society

w r T a Z Z  th he 8h a l l i™ r diaieJy Sire notice i l  ivn tm g  o f the name and address o f the mort-

9t l T L  F *  h0r d  f-f  d ire d o rs  then  re q u ire  
r  ga9 ee to g ive  such se c u rity  as th e y  deem

T h i r l  9 ^  the J ia y m e n t t0 the m  ° f  a11 sn ins  
w h ic h  a re  o r  m a y  become due on  acco un t o f  such
in su ra n ce . I f  such no tice is  n o t g ive n , o r  i f  the 
m ortgagee re fuse  to g ive  such se cu rity  as the 

ocie ty  re q u ire s , the m em ber i n  whose na m e  the  
in s u ra n c e  is  reg is te red  s h a ll d u r in g  the existence 
o f  such m ortgage  f o r fe i t  a l l  c la im s  u p o n  the 
society i n  respect o f  such vessel o r  sha re  to the  
extent o f  such m ortgage thereon  

F ' . ™ b e h a lf o f  the ow ne r o f  the sh ip  “  B o l in a  ”  
in s u re d  h e r i n  the de fendan ts ’ socie ty f o r  6001 
P. was entered m  the society ’s books as the p n lic y -  
l io ta e i, ancl the p o lic y  w as issued to h im . The  

B o lin a  w as a t  the t im e  w hen  the in s u ra n c e  
w as effected in s u re d  i n  a n o th e r society fo r  3001 
c f  w h ic h  in s u ra n c e  the de fendan ts  ha d  kn o w -  
ledge, a n d  the su m  o f  3001. together w i th  the 
boot, above-m entioned am oun ted  to m ore  th a n  
th re e -fo u rth s  b u t less th a n  the w ho le  a m o u n t a t  
w h ic h  the  d ire c to rs  o f  the d e fe n d a n t society 
v a lu e d  her. D u r in g  the subsistence o f  the p o lic y  
P . became a w a re  th a t the “  B o l in ,a "  h a d  been 
m ortga ged  b y  the o w n e r f o r  3001, b u t n o  no tice  o f  
the m ortgage  w as ever g iv e n  to  the society. I n  
a n  a c tio n  by the representa tives o f  the o w n e r : 

H e ld , th a t the society a f te r  is s u in g  the p o lic y  o f  in s u r 
ance on the “ B o l in a , ” w ith  kno w le dge  th a ts h e w a s  
in s u re d  elseivhere, w ere estopped f r o m  re ly in g  on  
the ru le  as to  doub le  in s u ra n c e  ; bu t th a t as P . 
w ho  w as a  m em ber o f  the society, h a d  n o t g iven  
no tice  o f  the m ortgage o f  w h ic h  he h a d  know ledge  
the a m o u n t o f  th a t m ortgage m u s t be deducted  
f ro m  the su m  p a y a b le  u n d e r the p o lic y .

Special case stated by an a rb itra to r under an 
order of Mathew, J., dated the 29th June 1889.
I  he tacts of the case were, so fa r as m ateria l, as 
fo llow s : ’

Tooi1®!0,06'.0,'1 wa,s commenced on the 24th M arch 
by the p la in tiff, who, as a d m in is tra tr ix  

ot Robert Jones deceased, claimed 600?. as the 
amount ot insurance money due under a po licy

I'B S M S S T  ,he ,hip
The ship B o lin a  was a vessel of 98 tons 

registered tonnage, and was b u ilt  in  the year 1867. 
I r o m  the reg is ter i t  appeared th a t fo rty -e ig h t

(«) R e p o rts  by A lfred H. L kpboy, Esq., Barrister-at-Law.

[Q .B. D iv .

shares stood in  the name of Robert Jones the 
deceased and fou r shares in  the name of Robert 
i  r itcha rd , and the rem ainder in  the names of 
three other persons. Robert Jones died on the 
26th Sept. 1886. On the 9th Feb. 1882 the said 
lo rty -e ig h t shares belonging to Robert Jones 
were mortgaged by h im  to W . Jones, and they 
continued so m ortgaged t i l l  the loss of the vessel. 
I  he f irs t application to  insure the B o lin a  was 
made by Robert Jones, and the entrance fees 
were pa id by him . The defendants sent to  R. A . 
P ritcha rd , appointed by Robert Jones as the 
ship s husband, a proposal form  fo r insurance 
w hich was d u ly  filled  up by him . In  th is  
proposal fo rm  i t  was stated th a t the B o lin a  was 
already insured to the extent of 300?. a t Nevin.
1 OAAiSt" P’j Ci asse<̂  ^ 1 at L lo y d ’s, was valued at
J ¿00?., and the sum fo r  which she was to  be in 
sured was set down at 600?. The proposal was 
accepted by the defendants, and a po licy of in su r
ance in  the sum of 6001. was issued by the defen
dants in  accordance therew ith . The said policy 
was as follows : J

Whereas Mr. R A. Pritchard, shipbuilder, Pwllheli 
ancebS n c !X aT” e,ii b ar  ° f  F ?  Banffo r M u tu a l ShiP
named ouKH a f 1«?’ an'f . ln resPect of the ship after- 
" a“ ed .®ntltle^,to policy. Now this policy of insur- 
and e7tin0Sv,eth tha t’ i n °°nslderation of the premises
ofthefarHe?bSer anCe-b-I-the assured of the provisions2  articles of association of the said society, the said

wi th the insured to pay and make 
fame ebeil u08!3®!!8,11/  damaSes as according to the 
he^v,^ ' h 1 a 0 ll,a.bLe.for m respect of the sum of 6006. 
unonbyth7Seh?d’ wh>ch Insurance is hereby declared to be 
whereof T?eKlP+ Tal ed ■ tht  BoUna’ valued at 12006., 
else s h f l^ o  e * J°n0F 13 at  present master, or whoever 
And the IflA  n,aSt7 1' ° f  the said shiP. t°st or not lost.

The name of the po licy-holder was entered in
b, ildon l p y imr T 1Stu  I s R  A - P ritcha rd , ship- u ildor, I  vvllheli. R. A . P ritcha rd  carried on the
7 i h l eSn  Performed a ll the duties o f his 
ather, Robert I  r itcha rd , who appeared from  the 

s ip s reg is ter to be the managing owner, and in 
whose name stood fou r shares in  the vessel 
in  n  r,ltchard  ,lever held any shares in the ship. 
l h e B o l in a  was insured in  the Carnarvon and 
A ev in  M u tua l M arine  Insurance Company fo r a 
sum 300?. on the 1st Jan. 1886, in  the name of
-Iv. A . P ritcha rd , to  whom the po licy was fo r
warded, and th is  fac t was known to the defen
dants at the tim e of the issue o f the above policy 
Ih e  B o lin a  was, in  Nov. 1886, valued by the 
directors of the defendant society a t lOhO?“ , and 
notice of the reduction was forwarded to R A  
in tc h a rd .  On the 1st Jan. 1887 the insurance of 
tme B o l in a  fo r 300?. in  the Carnarvon and N evin 
m u tua l Insurance Company was renewed, and in
innn; ‘aY t £ M\ r , ued the vessel was valued at 
1000? On the 18th Jan. 1887 a new po licy in  the 
same fo rm  as the f irs t was issued by the defen
dants and forwarded to R. A . P ritcha rd , in  which 
tie amount of insurance was continued a t 6 0 0 ?
■ut the valuation was reduced to 1050?. On t h i  

f - t h  Jan. 1887 the B o lin a  became a to ta l loss off 
the ocu ly  Isles, and the sum of 300?., fo r  which 

J®, was insured in  the Carnarvon and N evin  
M utua l insurance Company, was du ly  paid to  the 
p la in t if f  by the company. Notice of the loss 
was a t once telegraphed to the defendants. The 
defendants, a fte r a cla im  had been made by
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R. A . P ritcha rd  fo r payment of the insurance » 
moneys, raised the objection th a t the ship had 
been insured fo r more than three-fourths of her 
value, and th a t they were not liable, u^ er ™J7e 
rules o f the society, to pay the fu l l  am ount or oOOt. 
fo r w h ich she was insured w ith  them. A  notice 
was sent to  R. A . P ritc h a rd  on the «3rd kept. 
1887 o f a call in  respect of the insurance on the 
B o lin a .  N o notice of the existence of any m o rt
gage upon the vessel was given to the defendants 
at any tim e, nor had they any knowledge of the 
m ortgage above referred to  u n t il some tim e 
d u rin g  the year 1889. R. A . P ritcha rd  was firs t 
in fo rm ed of the existence of the said m ortgage 
soon a fte r the death of Robert Jones in  feept. 
1886. N o  notice to term inate the insurance 
effected w ith  the defendants in  1886 was given by 
them  a t any tim e.

The rules of the society, w h ich  form ed pa rt of 
the case, were as follows :—

B y  ru le  43 i t  was provided th a t :
The value of every vessel or share of a vessel offered 

to the society for insurance shall be fixed by the board 
of directors. Vessels A 1 at Lloyd’s w ill be placed in 
the first class; all other vessels w ill be placed in  the 
second class. First-class vessels shall not be insured 
beyond three-fourths of the value, and second-class 
vessels shall not be insured beyond two-thirds of the 
value fixed by the board. Immediately after any vessel 
has been surveyed and valued by the board, they w ill 
give notice in writing to the person proposing the in
surance, of the amount of risk the society are willing to 
accept on the share or shares in the ship proposed tor 
insurance. I f  any member insure or attempt to insure 
elsewhere, any ship, share, or shares in any ship already 
insured in this society, he or she shall be liable to im
mediate expulsion, and to forfeiture of any claim or 
demand he or she may have against the society, but 
shall nevertheless remain liable in every respect to any 
claim the society may have against her or him.

The marginal note to the latter part of the rule was,
“  Duplicate Insurance not allowed.”

B y ru le  51 i t  was provided as follows :
I f  i t  comes to the notice of any member that any vessel 

or share of a vessel insured by the society is mortgaged, 
he shall immediately give notice in writing of the name 
and address of the mortgagee. The board of directors 
may then require the mortgagee to give such security as 
they deem necessary for the payment to them of all su 
which are or may become due on account of such insur
ance. I f  such notice is not given, or i f  the mortgagee 
refuse to give such security as the society requires, 11 
member in whose name the insurance is registered s h ,  
during the existence of such mortgage, forfeit a;i claim 
upon the society in respect of such vessel or skar© 
extent of such mortgage thereon, but shall never 
continue liable for any payments due to the 
like manner as i f  such mortgagehad not been mad , an 
such member were the absolute owner of such vessel or 
share

The defendants appeared before the a rb itra to r 
and gave evidence, bu t protested th a t there having 
been no a rb itra tio n , as provided by one ot the 
society’s rules, the p la in tiff had no r ig h t  ot action. 
They fu rth e r contended th a t the value of the 
B o lin a  having been fixed by the defendants board 
of d irectors at 10501., and notice the reof having 
been d u ly  given to  the person proposing the 
insurance, the ship was on ly en titled  to be insured 
under ru le  43, to  the extent of th ree-fourths ot 
th a t value, viz., 7871, 10s. less the insurance 
effected w ith  the Carnarvon and INevin Company, 
o r a net sum of 4871. 10s.; and th a t tha t ru le  
having been in fringed , the p la in t if f  was not 
en titled  to  m ain ta in  the action at a ll, or a lte r
n a tive ly  tha t she was on ly  en titled  to recover 
the said sum of 4877. 10s. from  the defendants,.

less certa in  deductions fo r  expenses o f surveying 
the wreck, &c. They also contended th a t Robert 
Jones o r R. A . P ritcha rd , or one of them, was a 
member of the defendants’ society, and th a t they 
having notice of the m ortgage above re ferred to, 
and ne ithe r of them  having g iven notice to the 
defendants, as required by  ru le  51, the defendants 
were fu rth e r en titled  to  deduct the  am ount of 
such m ortgage from  the amount w h ich  w ould 
have been otherwise due under the po licy.

F o r the p la in t if f  i t  was contended (in te r  a l ia )  
th a t ru le  43 on ly applied to  insurances in  the de
fendants’ society, irrespective of any insurances 
tha t m ig h t be effected elsewhere; th a t the defend
ants, having issued the po licy of the 18th Jail. 
1887, w ith  knowledge th a t the vessel was then 
insured in  the Carvarvon and N ev in  Company fo r
3007., and w ith  knowledge of the loss of the vessel, 
having given a notice of ca ll on the  3 rd  Sept. 
1887 in  respect of the loss of the B o lin a ,  they had 
waived the requirements of the rule. I t  was 
fu r th e r  contended fo r the p la in t if f  th a t ne ither 
Robert Jones nor R. A . P ritc h a rd  was a member 
of the society, and tha t the obj ect of ru le  51 was on ly  
to secure payment of calls, and also tha t the m o rt
gage came to  an end when the vessel became a
to ta l loss. . .

The questions for the opinion ot the Court were:
1. W hether the B o l in a  was en titled  to  be 

insured in  the defendants’ society fo r 6007. or fo r 
4877. 10s. only, and whether the p la in t if f  was 
en titled  to m a in ta in  the action at a ll.

2. W hether Robert Jones o r R. A . P ritcha rd  
was a member of the society w ith in  the meaning 
of the rules, and i f  e ither of them  was such a 
member, as no, notice was given by them or e ither 
of them  to the defendants of the existence of the 
m ortgage referred to  in  paragraph 2, whether 
the amount of th a t m ortgage was to be deducted 
by the defendants from  the amount, i f  any, found 

"to be due from  them to the p la in tiff.
M a c la c h la n  fo r the  p la in t if f.— The order of 

Mathew, J. was r ig h t, and was confirm ed by the 
C ourt of Appeal. [C ru m p ,  Q.C. fo r the defen
dants, w ith d re w  the objection taken before the 
a rb itra to r as to  the p la in tiffs ’ r ig h t  of action.] 
The B o lin a  had been already insured when she 
was valued ,and accepted by the d irectors of the 
defendant society. She was not over insured, 
and not even insured fo r  her fu l l  value. The ru le  
was never in tended to  prevent insurance by the 
members of the society of the r is k  wh ich the 
society would not take. A s to  the ru le  dealing 
w ith  mortgages, P ritch a rd  cannot be considered 
as a member of the soc ie ty ; and, secondly, the 
m ortgage came to  an end w ith  the destruction  of 
the subject-m atter, and the 3007. fo r  w h ich  the 
vessel was mortgaged is a mere personal debt.

C ru m p , Q.C. and D o u g la s  fo r the defendants.— 
The owner of th is  vessel was not en title d  under 
ru le  43 to insure fo r more than three-fourths of 
10507. I t  was intended by these rules th a t every 
member should be his own un de rw rite r to the 
extent of one-fourth o f the value of his ship. The 
effect of ru le  51 is to  prevent the p la in t if f  from  
recovering the  am ount fo r  w h ich the vessel was 
mortgaged, notice no t hav ing  been given to the 
society by P ritcha rd , who, w ith ou t doubt, was a 
member. They cited

Turnbull Y. Woolfe, 11 W. R. 55; and 
Alexander v. Campbell, 27 L. T. Rep. N . S. 462.
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M a c la c h la n  in  rep ly .—The object o f ru le  51 is 
m erely to  secure th a t the society shall obta in pay
ment of a ll calls th a t may be made.

M athew , J.— In  th is  case the pu re ly  technical 
po in t th a t the proceedings should have been by 
a rb itra tio n  has been very properly  abandoned. 
I f  i t  had been necessary to  in te rp re t the order of 
the Court o f Appeal, I  should have considered 
tha t the in te n tio n  of th a t court was tha t the case 
should come before us as i f  i t  had been stated by 
a,n a rb itra to r appointed under the rules. The 
f irs t  po in t made against the p la in t if f  is, th a t the 
action should have been b rough t by I t .  A . 
P ritcha rd . I  th in k  tha t there is no force in  tha t 
objection, fo r though by the term s o f the rules 
P ritch a rd  is a member of the association, i t  does 
not fo llow  tha t because he could sue he would 
be the real p la in tiff. I n  an action on such a 
po licy of insurance in te rest m ust be averred, 
and i t  m ust be stated in  whom the in te rest is 
and fo r whom the po licy has been effected. The 
person fo r whom the po licy has been effected, 
and in  whom the in terest is, becomes the real 
p la in tiff, and bears a ll the  ob ligations and lia b i
litie s  of the action. Secondly, i t  was said tha t 
ru le  43 was an answer to  th is  action. That ru le  
was fram ed to prevent double insurance, bu t as 
counsel po in ted out to  us, the  term s of the ru le  
go beyond tha t. N o member is allowed to insure 
more than three-quarters o f the value o f his ship, 
and i f  any member a ttem pts to insure'elsewhere, 
he is liab le  to  expulsion and fo rfe itu re . M r. 
C rum p said th a t the object of the ru le  was to 
compel every member to  rem ain his own under
w r ite r  to the extent of at least one-fourth o f the 
value o f his ship. B u t I  am no t satisfied tha t 
th a t contention is w e ll founded. I  do not th in k  
th a t the ru le  is a bar to  insurance elsewhere. 
B u t i t  is not necessary to  decide th a t po in t. 
The defendants in  th is  case have not b rough t 
themselves w ith in  the term s of the rule. They 
knew  fro m  the  f irs t th a t there was another 
insurance on the ship, and i t  is obvious from  
th e ir  conduct th a t they d id  not in tend  th a t th is 
ru le  should destroy the value of policies on the 
ship, so long as they d id  no t exceed her insurable 
value. The to ta l amount fo r  w h ich  the policies 
were effected was below th a t value. The d irec
tors of the society, therefore, know ing th a t 
another po licy  had been effected, and having 
taken the prem ium s on the po licy g ranted by 
themselves, are estopped by th e ir  conduct from  
re ly in g  on ru le  43 as a defence to th is  action. 
T he ir proper course was to  have expelled the 
member and fo rfe ite d  the insurance at once, 
and then the owner of the vessel m ig h t have 
insured elsewhere.

W ith  regard to the last po in t made by the defen
dants— namely, th a t ru le  51 debars the p la in t if f  
from  recovering to the extent of the mortgage, I  
reg re t th a t i t  m ust prevail. The rea l object of the 
ru le  was to secure th a t there should be a proper 
person to  provide fo r the payment o f a ll calls to be 
made by the society. I t  is clear th a t P ritcha rd  
was a member of the society, and had notice 
of the m ortgage soon a fte r the death of Jones, 
and some tim e  therefore before the loss of 
the ship, though his a tten tion  was not called to 
the rule. He d id  not give the defendants notice 
o f the mortgage, and we cannot evade the clear 
words o f the ru le  wh ich in  term s apply to  the

case. I t  was contended, on behalf o f the p la in tiff, 
th a t the m ortgage ceased at the date o f the 
destruction of the ship. N o doubt i t  was at an 
end so fa r as the secu rity  was concerned, b u t the 
o ther ob ligations under the m ortgage subsisted, 
and we m ust ho ld  th a t the p la in t if f  fo rfe ited  her 
c la im  on the society to the extent of the m o rt
gage. She m ust have in te rest at the ra te  of 5 per 
cent, on the rem ainder o f the sum fo r  w h ich  the 
vessel was insured, to  be computed fro m  six 
m onths a fte r the date of the loss.
- W ills , J.— I  am of the same opinion. These 

rules are on ly  the term s of a contract between 
the parties, and ru le  43 cannot be treated as one 
of the term s of th is  pa rticu la r contract. E ve ry  
member of the association knew tha t the  in su r
ance w ith  the Carnarvon and N evin  Society was 
in  existence, and i t  m ust have been understood 
by the parties to  th is  insurance po licy tha t th a t 
ru le  as to  double insurance was no t to  apply, bu t 
was to be om itted  from  the contract.

S o lic ito rs  fo r the p la in tiff, R o b b in s , B i l l in g ,  
and Go.

Solic ito rs fo r  the defendants, S im o n d s  and 
G oolden, fo r  H ughes  and P r itc h a rd ,  Bangor.

N o v . 4 a n d  11, 1889.
(Before M a t h e w  and W i l l s , JJ.)

T i i e  L o n d o n  S t e a m s h ip  I n s u r a n c e  A s s o c ia t io n  
v. T h e  G r a m p ia n  S t e a m s h ip  C o m p a n y , (a)

M a r in e  in s u ra n c e — M u tu a l  in s u ra n c e  f o r  p r o 
te c tio n — O rd in a ry  ru n n in g -d o w n  c lause— C o l
l is io n - A s s u r e d 's  s h ip  i n  e q u a l f a u l t — N o n 
l ia b i l i t y  o f  in s u re rs .

The de fend an ts  in s u re d  th e ir  s h ip  in  the  “ p r o 
te c tin g  ”  c lass o f  the p la in t i f f  asso c ia tio n , a 
l im ite d  m u tu a l m a r in e  in s u ra n c e  a sso c ia tio n , to 
in d e m n ify  them  a g a in s t a n y  loss o r  dam age to 
a n y  o th e r vessel n o t covered by the u s u a l L lo y d 's  
p o lic y  w i th  the ru n n in g -d o w n  clause a ttached . 
The de fe n d a n ts ' s h ip  came in to  c o ll is io n  w i th  
a n o th e r s h ip , a n d  caused a n d  suffered d a m a g e ;  
both s h ip s  w ere to blam e. The d e fe n d a n ts ’ s h ip  
w as f u l l y  in s u re d  by p o lic ie s  i n  the u s u a l f o r m  
o f  L lo y d ’s p o lic y  w i th  the ru n n in g -d o w n  clause  
a ttached . I t ,  w as a d m itte d  th a t the dam age  
suffered by the de fendan ts ’ s h ip  exceeded th a t 
in f l ic te d  by h e r on  the o th e r sh ip , a n d  th a t the 
ow ners o f  the o the r sh ip  p a id  to the de fend an ts  a  
sum  e q ua l to the  d iffe rence between h a l f  o f  the  
a m o u n t o f  the dam age su s ta in e d  by th e ir  s h ip  
a n d  h a l f  o f  the dam age su s ta in e d  by the de fen 
d a n ts ' sh ip . T h e  p la in t i f f s  b ro u g h t th e ir  a c tio n  
to  recover a  sum  o f  m oney w h ic h  w as  i n  the  
hands o f  the de fend an ts  in  respect o f  a  d iffe re n t 
tra n s a c tio n . T h is  su m  the de fendants  c la im e d  to 
be e n tit le d  to re ta in  as a n  in d e m n ity  in  respect 
o f  the p ro p o r t io n  o f  the dam age to the c o ll id in g  
sh ip  w h ic h  h a d  been ta ke n  in to  acco un t i n  
a d ju s t in g  the a m o u n t to be p a id  by the o the r 
sh ip , a n d  w h ic h  p ro p o r t io n a l sum  w as n o t covered 
by the o rd in a r y  ru n n in g -d o w n  clause in  th e ir  
p o lic ie s .

H e ld , th a t the tru e  p r in c ip le  f o r  a d ju s t in g  the loss 
f r o m  c o ll is io n  in  such a  case w as  th a t o f  a  s ing le  
l ia b i l i t y ,  a n d  no t c ro s s - lia b ilit ie s , a n d  th a t, as 
the d e fe n d a n ts  h a d  n o t been c a lle d  u p o n  to con-

la) Reported by W. P. E veksley, Esq., Barrister-at-Law.
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tr ib u te  a n y th in g  i n  respect o f  the  d a m a g e fo
the o th e r vessel, they were n o t e n tit le d  to  c a l l  up on  
the p la in t i f fs  to in d e m n ify  th e m  i n  respect o f  a  
loss o r  dam age w h ic h  they h a d  n o t sus ta ined .

T his was an action to  recover money had and 
received by the defendants fo r  the use of the 
p la in tiffs , and was commenced on the 14th M ay 
1889 by w r it  of summons, bu t the parties¡ c o n  
curred in  s ta ting  the question of law  ausm 
herein fo r  the op in ion ot the cou rt m  
fo llow ing

Case.
1. The p la in tiffs  were a lim ite d  m u tua l m arine 

insurance association, composed o  ̂ ‘
d iffe ren t classes o r clubs. B y  Classi L , '
London,”  the p la in tiffs  insured against th e m u -  
na ry  m arine risks  the hu lls  of the  s ip 
members of th a t class; and by Class ., 
P ro tecting ,”  they undertook to  va d e m m  y  
members of th a t class against { in te r  «ha) loss 
or damage to  any other vessel . • • ,,
such loss o r damage was not c(?Jer®u ^  
usual fo rm  of L lo y d ’s policies w ith  the  clause 
commonly known as the “  Running-down Llause
attached, (a) , _„0+pT:»i

2. The defendant company was a t a ll m ateria l
tim es the owner of the s.s. B a ln a c ra ig .

3. On the  10th Dec. 1886 the said s.s. B a ln a -  
c ra iq  was insured in  the  said Class L ,  _ 
London,”  fo r  10001., and was also entered in  the 
said Class V ., “  The P rotecting, of the  p la in t if f  
association in  respect of a po rtion  of her tonnage, 
and the defendant company was du ly  reg istered 
as a member of the p la in t if f  association m  resp
of such entries. w,pwn

4. The fo llow ing  is the clause com m only known 
as the “  R unning-down Clause ”  re fe rred  o 
ru le  6, sub-sect. (6) of the  rules of the 
Class Y ., “  The P ro tec ting  ”  :

And it is further agreed that if the ship ere 
insured shall come into collision with any othe , P Qf 
vessel, and the assured sha.ll in 00nse<l“e“® ms not 
become liable to pay and shall pay any , inured 
exceeding the value of the said el 
we the assurers will severally pay the as8“r ;d Pour 
portion of three-fourths of the sum so paid as our 
respective subscriptions thereto bear to the 
said ship. . . , „

5. The B a ln a c ra ig  was a t a ll mater,ial  f
fu lly  insured by policies in  the usual fo rm  of 
L lo y d ’s po licy  w ith  the said runn ing-do

a t6aCO n th e  10th Dec. 1886, and w h ile  the said 
s.s. B a ln a c ra ig  was entered as afores ,
said Class V ., “ The P ro tecting , and was also 
insured as aforesaid, she came in to  rpnp;vp,i
the s.s. K a ro ,  whereby both ships received 
damage, b u t the damage sustained by the BaZna- 
c ra ig  la rge ly  exceeded th a t sustained by the

^ B o t h  ships were to  blame fo r the said co l
lis ion , and i f  there had been cross-actions o r 
c la im  and counter-claim  by the owners o e 
respective vessels, the decree w h ich  would have 
been pronounced by the A d m ira lty  D iv is io n  ot 
the H ig h  C ourt of Justice on a find ing  or 
admission th a t both vessels were to  blame, w ou ld

(a) A  copy of the rules of the plaintiff association, 
including the rules of Class I., “ The London and 
Class V  “  The Protecting, accompanied and formed 
part of this case. The foregoing quotation was from 
rule 6, sub-sect. (i>) of the rules of Class V., The 
Protecting.”

in  the usual fo rm  have adjudged th a t the damage 
a ris ing  from  the said co llis ion ought to  be borne 
equally by  the owners of bo th  ships, and would 
have condemned the owners of the  K a ro  m  
ha lf the damage sustained by  the B a ln a 
c ra ig , and the owners of the B a li ia c ra ig  in  
ha lf the damage sustained by the K a ro .  As 
a m atter of fact, the owners of the A aro  pa id 
to  the defendants as owners of th e  B a ln a 
c ra ig  a sum equal to  the difference between 
ha lf of the am ount of the damage sustained by 
the K a ro  and h a lf the  am ount of the damage sus
tained by the B a ln a c ra ig ,  th a t being the sum to r 
which the defendants as owners of the B a ln a c ra ig  
would have been en titled  to issue a, m on ition  i t  a 
decree of the A d m ira lty  D iv is io n  had been 
obtained as aforesaid

8 The defendants had in  th e ir  hands 51L, being 
moneys w h ich they had received fo r the use of 
the p la in tiffs , (a) Before action b rough t the 
p la in tiffs  applied to  the defendants to pay the 
said sum, w h ich  the defendants declined to  do, 
alleg ing th a t they were en titled  to  set off against 
the said sum a lik e  sum o f ol£. claimed to  be due 
to  the defendants from  the  p la in tiffs  m  respect of 
the en try  of the B a ln a c ra ig  in  the  said Class V ., 
“ The P ro tecting ,”  as the p ropo rtion  of the 
damage done to  the K a ro  in  the  said collision, fo r 
w h ich  the defendants were liable, and which, as 
the defendants contended, was no t covered by the 
nolicies on the B a ln a c ra ig  w ith  running-dow n 
clause attached. The said sum of b l l .  so sought 
to  be set o ff by the defendants was a rrived  at on 
the foo ting  th a t the defendants became liab le  to 
uav ha lf the damage of the K a ro ,  and d id  pay 
th a t am ount by deduction fro m  h a lf the amount 
of th e ir  own damage; th a t th ree -fourths of the 
sum so alleged to  have been pa id was recoverable 
by the defendants under the  running-dow n 
clause in  th e ir  policies on ship, and th a t the 
rem a in ing fo u rth  was there fore recoverable from  
the p la in tiffs  under the in d e m n ity  prov ided by 
ru le  6, sub-sect. (6) of the said Clause Y ., “  The 
P ro tecting .”  I f  th is  was the correct view of the 
r ig h ts  of the parties, the p la in tiffs  adm it th a t 
5U. was the correct measure of th e ir  l ia b il ity  to 
the defendants under the said indem nity , and 
th a t th a t sum was p rope rly  set off against the 
lik e  sum belonging to  the p la in tiffs  in  the defen
dants’ hands.

9. The p la in tiffs , however, contended th a t, inas
much as the damage done to  the B a ln a c r a ig  in  
the said collis ion exceeded the damage done to  
the K a ro ,  the defendants, as. owners o f the 
B a ln a c ra ig , were not liab le  to  pay, and d id  not 
pay, a n y th in g  to  the owners of the K a ro ,  and th a t 
the on ly  l ia b il ity  a ris ing  ou t of the said collis ion 
was a l ia b i l ity  on the p a rt o f the  owners of the 
K a ro  to  pay to  the defendants, as owners of the 
B a ln a c ra ig ,  one h a lf o f the difference between the 
amounts of the damage sustained by  the two 
ships respectively, and th a t consequently the 
p la in tiffs  w ere not liab le  to  sue defendants under

7a) This 511. was in the defendants’ hands in resP®«t 
of a different transaction. In consequence ot the 
plaintiffs refusing to pay what the defendants contended 
was their contribution of the liability incurred to the 
Karo, and which amounted to 511., the defendants, who 
had moneys in their hands belonging to the plaintiffs 
retained out of such moneys the said sum of ML,.and it 
was to recover this sum of money that this action was 
brought.—Ed.
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r i ! i n v m " î p,D0Vided.b y th e  rules o f the said OJass V., The P ro tecting .”
10. The question fo r the op in ion of the cou rt

o la ln rS  t 1he,e,ventsJ'w hich had happened were the 
p la in tiffs  liable, under the in de m n ity  p rovided bv
c £ ,  V 8Uf ' * f t - (,6,- ° U he rules of the said 
A* s!  7 *  i* 1 the Pla m tlff  association, to pay to 
the de fem knts  any sum in  respect of the damage 
to  the A aro  sustained in  the said collis ion ? 
n l f ; cour t  should be o f opin ion th a t the 
p la in tiffs  were so liable, then judgm en t was 
to  be entered fo r the defendants w ith  costs. 
I t  the cou rt should be of op in ion tha t the p la in tiff's  
were not so liable, then judgm ent was to  be 
entered to r the p la in tiff's  fo r 5 R , w ith  costs. 

Cohen, Q.C. appeared fo r the p la in tiffs .
L a m e s , Q.C. appeared fo r the defendants.

. J be a rguments appear su ffic ien tly  in  the 
.ludgment. I  he fo llow ing  cases were cited :

The Sea Insurance Company v. Hadden, 5 Asp. Mar.

Diy 706’ 230 ! 50 L ' T ' EeP' N ' S' 057 ; 1 Q- B -
The Stoomvaart Maatschappy Nederland v. The 

Peninsular and Oriental Company (The Khedive) 
too .Mar- Law Cas. 567; 47 L. T. Eep. N. S. 
198 j 7 App. Caa. 795.

C u r. adv. v u lt .
N o v . 11. M a t h e w , J.— This special case was 

so stated as to  make i t  d iff ic u lt to  discover w hat 
the parties were d ispu ting  a b ou t; bu t i t  appeared 
upon the argum ent th a t w hat was re a lly  in  con
troversy  was the mode of dealing co rre c tly  w ith  
a loss due to  a co llis ion of tw o ships, as between 
tw o sets Of underw riters, viz., the members of a 
m utua l insurance association on the one hand, 
and underw rite rs a t L lo y d ’s on the other. As 
the difference arose out of a transaction  of 
o rd in a ry  occurrence, the case is one o f some 
general importance. We are indebted to  the 
learned counsel on each side, who argued w ith  
equal a b ility , and apparently w ith  equal confi
dence. The action was brought to  recover a sum 
o f 511., fo r  w h ich  i t  was adm itted  the defendants 
were liable. The question in  the case was, whether 
a cross-claim fo r  the same am ount made by the 
defendants could be m aintained. The defendants 
were the owners of a steamship called the B a ln a -  
c ra ig , which they had insured a t L lo y d ’s under a 
po licy in  the o rd ina ry  form  w ith  a collis ion clause 
annexed in  the fo llow ing  term s : [H is  Lo rdsh ip  
here read i t . ]  The l ia b il ity  to  con tribu te  one- 
fo u rth  under th is  clause was insured by the 
defendants w ith  the p la in t if f  association under 
the fo llow ing  r u le : “  The risks, events, and
occurrences under which members shall be en titled  
to  pro tection  are (in te r  a l ia ) loss of or damage to 
any other vessel . . . or to any p rope rty  on 
board such other vessel, so fa r  as such loss or 
damage is not covered by the usual fo rm  of 
L lo y d ’s po licy w ith  the clause com m only known 
as the running-dow n clause attached.”  The 
B a ln a c ra ig ,  w h ile  covered by these insurances, 
came in to  collis ion w ith  the steamship K a ro .  
B oth  vessels were to  blame, and the loss, which 
in  each case was fo r damage to  ship only, had to 
be borne equally. The B a ln a c ra ig  was damaged 
more than the K a ro ,  and the loss was equalised 
between the tw o vessels in  the usual way by the 
paym ent of a sum o f money to  the owners of the 
B a ln a c ra ig  by the owners o f the K a ro .  The case 
fo r  the p la in tiffs  was, th a t the defendants had not 
become liable to  pay any sum in  respect o f the

collis ion, and therefore had no c la im  fo r  an 
indem nity  under th e ir  insurance w ith  the 
p la in tiffs . The defendants, on the other hand, 
contended th a t they had become liable to  c o n tri
bute a sum o f 51Z. to  the loss occasioned by the 
collision,^ and th a t the p la in tiffs  were bound to 
indem n ify  them to th a t amount. Now, i t  is qu ite 
clear th a t w ith o u t the collis ion danse the under
w rite rs  on the ship would no t have been liab le  
under any circumstances to  bear any po rtion  of 
the damage payable by the assured inconsequence 
o f a collis ion. T h is  was settled by the case of 
B e  V a u x  v. S a lv a d o r  (4 Ad. &  EJ. 420). The 
clause came in to  existence in  consequence of th a t 
decision. _ W ith  such a clause, where the ship 
insured is solely to  blame, the owner is en titled  
to  ca ll on his underw rite rs, not m erely to  pay the 
cost o f _ repairs, bu t also to bear three-fourths of 
his lia b il ity  to the other ship. W hen the insured 
ship is free from  blame, the owner is en titled  to 
call upon his underw rite rs to repair, bu t the 
whole amount received fo r  the damage done to 
the  insured ship passes to them  by subrogation. 
I t  was contended fo r the p la in tiffs  th a t the same 
princ ip le  m ust apply where both vessels are in  
fau lt, and where a balance to  equalise the loss is 
paid to  the assured. He is entitled , i t  was said, 
to  call on his underw rite rs  to repa ir the damage 
done his ship, and m ust surrender to them  any 
pa rt of the balance paid h im  which may be app li
cable to the repairs of the vessel insured. B u t 
there is no need in  such a case, where the assured 
receives and does not pay, to have recourse to the 
collis ion clause, and ne ither the insurers nor the 
insured become liable to  pay, or in  fact pay any
th ing . Aga in , i f  in  order to balance the loss the 
assured had made a payment to  the other ship- 
owner, he w ould upon th is  p rinc ip le  be en titled  in  
addition to the cost of repairs to call on his 
underw rite rs to  pay three-fourths of tha t am ount 
and no more. A ccord ing ly  the p la in tiffs  con
tended th a t in  th is  case the defendants w'ere under 
no lia b il ity  to make any paym ent under th e ir 
L loyd  s policy, and th a t they therefore had no 
claim under th e ir  insurance w ith  the p la in tiffs , 
th e  loss from  the collis ion should be dealt w ith  
on the foo ting  of what was called in  the agree
ment a “  single lia b il ity , ”  viz., the l ia b il ity  fo r 
any balance w h ich  the assured had to pay. B u t 
the defendants, on the o ther hand, ac ting  as they 
were en titled  i f  not bound to do in  the interests 
of the underw rite rs  on ship, insisted th a t they 
had become liable to con tribu te  under the col
lis ion  clause, and were therefore en titled  to  an 
indem nity  from  the p la in tiffs . In , other words, 
the defendants contended tha t a proper ad ju s t
ment of the loss required a con tribu tion  from  the 
p la in t if f  association to  the defendants’ under
w rite rs  at L lo y d ’s. I t  was stated in  support of 
th is  view  th a t some average adjusters dealt w ith  
a loss like  th is  upon the theory, as i t  was 
described, of “  cross-liab ilities,”  a u d it  was argued 
tha t th is  was the tru e  princ ip le . The cla im  
against the insured ship was treated, according to 
th is  system, as i f  i t  were actua lly  pa id by her 
owner to  the owner o f the other vessel; and to 
th a t payment his underw rite rs under the collis ion 
clause thus became liable to con tribu te  three- 
fourths, w h ile  the  owner was bound to con tribu te 
one-fourth. The sum th a t the assured received 
from  the other ship passed by subrogation, i t  was 
said, to his underw rite rs  on ship. A s  the under-



MARITIME LAW CASES.
Q.B. D iv .] M o g u l  S t e a m s h ip  C o m p a n y  L im it e d  v . M cG r e g o r , Gow, a n d  Co. [C t . of A p p .

w rite rs  on ship and under the collis ion clause 
were the same persons, they in  the resu lt remained 
liab le  to  pay three-fourths of the c la im  of the 
other ship fo r the collis ion, w h ile  the owner, or 
his underw rite rs, paid the other one-fourth. 
Thus, suppose each ship to  be damaged to  the 
extent of 1000?., the underw rite rs under the 
collis ion clause -would pay 7501. and the owner 
250?., w h ile in  respect of the damage to ship the 
underw rite rs  on ship w ou ld  receive by subroga
tion  as m uch as they had to pay. I f  th is  were 
correct, the underw rite rs at L lo y d ’s in  cases like  
th is  would cast a pa rt of the loss wh ich they 
m ust have borne i f  there had been no collision 
clause on the assured or his underw riters. As 
against th is  practice of settlem ent by the theory 
of “  cross-liab ilities,”  i t  m ust be adm itted th a t its  
application assumes tha t a payment is made which 
is not made in  po in t of fact. I t  is not correct to 
say th a t the owner of the assured ship pays the 
damage done the owner of the other ship. He 
on ly does so on the condition th a t he is paid his 
cla im  by the other shipowner. N e ithe r in  fact 
nor in  law is the owner of the assured ship liable 
to pay o r en titled  to  receive more than  the 
balance which equalises the loss: (see The K h e d ive , 
47 L . T. Rep. N . S. 198 ; 4 Asp. M ar. Law  Cas. 
567 ; 7 App. Cas. 795.) Th is balance would 
therefore seem to  be the assessment upon 
which the collis ion clause was intended to 
operate, and i t  can on ly  operate according to 
its  term s in  those cases where the assured has 
had to  pay. To construe the collis ion clause to 
apply to anyth ing  else would be to  substitu te  a 
far-fetched theory fo r p la in  fact. The form  of 
the  clause seems to fo rb id  any such construction. 
The words “  become liab le  to  pay and shall pay ”  
po in t to  a real and not to  some im aginary 
outlay.

B u t the supposed p rinc ip le  of adjustm ent by 
cross-liab ilities was sought to  be supported by the 
argum ent tha t a settlement upon the foo ting  con
tended fo r by the p la in tiffs  m ig h t in  some cases 
lead to  results which w ould be un jus t and con
tra ry  to  the true  princip les o f insurance law. 
Oases were p u t where the damage to  the ship 
insured was made up of claims fo r  detention, 
repairs, or loss of fre ig h t, or damage to  cargo. I t  
was said th a t the underw rite rs on ship ought not 
to  receive by subrogation a balance a rrived  at 
a fte r the allowance in  account of such claims. 
This is qu ite  clear, and was no t disputed by the 
counsel fo r  the p la in tiffs . B u t i t  does not fo llow  
tha t the ad justm ent in  th is  case as contended fo r 
by the p la in tiffs  is wrong, or th a t the theory of 
cross-liab ilities should be adopted in  every case 
of collision. There is, however, a view  of the 
m a tte r which seems to us to  demonstrate th a t 
the p la in tiffs  are r ig h t  in  th is  case, and th a t the 
theory of ad justm ent by cross-liab ilities is fa lla 
cious. The contention of the  defendants seems 
to  lead in e v ita b ly  to the conclusion th a t the 
assured w ith  a collis ion clause in  his po licy m ig h t 
in cu r a greater lia b il ity  than i f  he had none. The 
clause was annexed to  the o rd ina ry  po licy no t to  
d im in ish  bu t to increase the pro tection afforded 
the assured, and any construction which made the 
assured liable fo r a loss w h ich otherwise would 
have fa llen on his underw rite rs would defeat the 
object w ith  w h ich  the insurance in  th is  fo rm  is 
effected. L e t us suppose a case where the damage 
to each ship is the same am ount— say 1000?.

W here the  po licy  contains no co llis ion clause the 
underw riters on each ship w ould pay the cost o f 
repairs, viz., 1000?. Now, suppose the  po licy  to  
con ta in  a collis ion clause, and the claim s to  be 
adjusted on the foo ting  of cross-liab ilities, the 
underw riters under the  co llis ion  clause would 
have to pay th ree-fourths of 1000?., v iz., 750?., and 
the owner o r his un d e rw rite r one-fourth , v iz., 
250?. The underw rite rs  on ship w ould have to 
pay 1000?. fo r  repairs of the assured ship, and 
they would receive by  subrogation 1000?. from  
the other ship. In  the resu lt the owner would be 
liable fo r 250?., and to th a t extent worse off than 
i f  there was no co llis ion clause in  h is po licy. 
O ur judgm ent is, th a t the defendants have not 
become liable to  pay any sum in  consequence of 
the collis ion w ith in  the m eaning o f the  collis ion 
clause, and therefore th a t th e ir  defence cannot 
be m aintained. W e g ive judgm ent fo r  the
p la in tiffs . J u d g m e n t f o r  the p la in t i f fs .

Solic ito rs fo r the p la in tiffs , P a rk e r, G a rre tt , and

Solicitors fo r  the defendants, W a lto n s , B u lb ,  
and Johnson.

j&umme Court of Ju frica tm
— «*—

COURT OF APPEAL.

M a rc h  5 a n d  J u ly  13,1889.
(B e fo re L o rd  E s h e ii, M.R., B o w e n  and F r y , L.J.T.) 
T h e  M o g u l  S t e a m s h ip  C o m p a n y  L im it e d  v .

M cG r e g o r , G o w , a n d  Co., a n d  o th e r s  (a). 
C o n sp ira cy— C o m b in a tio n  o f  sh ip o w n e rs—R e 

s t ra in t  o f  tra d e — E x c lu s io n  o f  r i v a l  tra d e rs .
The d e fe n d a n t sh ip p in g 'c o m p a n ie s  a n d  ow ners h a d  

com bined togethe r a n d  fo rm e d  a  “  conference ”  o r  
“ r in g , ”  a n d  th e ir  agents in  C h in a  ha d  issued  
c irc u la rs  to sh ip p e rs  the re  to  the effect th a t ex
p o rte rs  i n  C h in a  w ho  con fined  th e ir  sh ipm en ts  o f  
goods to vessels ow ned by m em bers o f  the “  con
fe re n ce  ”  sh o u ld  be a llo iv e d  a  c e r ta in  re b a te ,p a y 
ab le  h a lf -y e a r ly ,  o n  the f r e ig h t  cha rged . A n y  
sh ip m e n t a t  a n y  p o r t  i n  C h in a  by  a n  ou ts ide  
steam er to exc lude the s h ip p e r o f  such  sh ip m e n t 
f r o m  p a r t ic ip a t in g  in  the re tu rn  d u r in g  the w ho le  
s ix  m o n th ly  p e r io d  w i th in  w h ic h  such sh ip m e n t 
sh o u ld  have been m ade. The p la in t i f fs ,  w ho  w ere  
ow ners o f  vessels i n  the sam e tra d e , h a d  thereby  
su ffe red  dam age.

H e ld  (by B ow en  a n d  F r y ,  L .J J . ,  L o rd  E s lie r ,  M .R .  
d isse n tin g ), a f f irm in g  the ju d g m e n t o f  L o r d  C ole
r id g e , C .J ., th a t the “  conference,”  be ing  fo rm e d  
by the d e fe n d a n ts  w i th  the v ie w  o f  kee p ing  the  
tra d e  in  th e ir  o w n  hands , a n d  n o t w i th  the v ie w  
o f  r u in in g  the tra d e  o f  the p la in t i f f s ,  o r  th ro u g h  
a n y  p e rs o n a l m a lic e  o r  i l l - w i l l  to w a rd s  them , w as  
n o t u n la w fu l ,  a n d  th a t no  a c t io n  f o r  co n sp ira cy  
w as m a in ta in a b le .

T h is  was an appeal fro m  a judgm ent o f L o rd  
Coleridge, C.J. in  an action tr ie d  w ith o u t a ju ry , 
reported a t 6 Asp. M ar. Law  Cas. 320 ; 21 Q. B. 
D iv . 544; 59 L . T. Rep. N . S. 514.

The p la in tiffs  were a sh ipp ing company inco r
porated in  1883, owning shares in  certa in  steam
ships, viz., the S ik h , A fg h a n , P a th a n ,  and Ghazee,

(o) Reported by A. A. Hopkins, Esq., Barrister-at-Law.
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tra d in g  between Chinese and A ustra lia n  ports 
and London, and the defendants, M cG regor 
Gow and Go T. Skinner and Co., D. J. Jenkins 
and Co., the Peninsular and O rien ta l Steam N a v i
ga tion Company, W illia m  Thomson and Co., 
and others were sh ipp ing companies and owners 
tra d in g  m  the same seas.

I he facts appear su ffic ien tly  from  the pleadings, 
w h ich  are substantia lly  as follows :

11T *le, Pi?al.n ti iis  ,in  th e ir  statement of cla im  
H e,?ed ,th„afc j hey  had suffered damage by reason 
ot the defendants, as and being owners of nume
rous steamers tra d in g  between ports in  the 
Yangtse-K iaug R ive r and London, conspiring 
together to prevent the p la in tiffs  from  ob ta in ing  
cargoes fo r steamers owned by the p la in tiffs  from  
shippers to  be carried from  ports in  the said 
t w r i i 0i,L i0in d nVu f Pr  ,rew ard to the p la in tiffs  in
th a t behalf, th a t  the said conspiracy consisted 
Pn a c° mhlnation and agreement by and amongst 
t  e defendants, as and being owners o f steamers 
tra d in g  as aforesaid, and having by reason of 
such com bination and agreement con tro l of the 
homeward shipp ing trade, pursuant to  which 
shippers were bribed, coerced, and induced to 
agree to forbear, and to forbear from  shipp ing 
cargoes by the steamers of the p la in tiffs . I t  was 
alleged, in  the a lte rna tive, tha t the said con
spiracy consisted of a com bination and agreement 
by and amongst the defendants, as and benm 
owners o f steamers as aforesaid, pursuant to 
w h ich  the defendants, w ith  the in te n t to in ju re  
the p la in tiffs , and to  prevent them  from  ob ta in ing  
cargoes fo r th e ir  steamers tra d in g  between the 
said ports, agreed to refuse, and refused to 
accept cargoes from  shippers, except upon the 
term s th a t the said shippers should not ship any 
cargoes by the steamers of the p la in tiffs ; and 
by threats of stopping the shipm ent of homeward 
cargoes altogether, which threats they  had the 
power and intended to ca rry  in to  effect, d id  pre- 
ven t shippers from  shipp ing cargoes by the p la in 
t iffs  steamers, and threatened and intended to 
continue to  do so. The p la in tiffs  claimed 
damages, and an in junc tion  to  restra in  the defen
dants fro m  con tinu ing  the w ro ng fu l acts above 
mentioned.

and Co. [C t . of A pp.

In  pa rticu la rs  delivered by the p la in tiffs , they 
stated th a t the com bination and agreement con
sisted of a com bination and agreement by and 
amongst the defendants, as being a num ber of 
w ealthy shipowners and sh ipp ing companies, 
form ed and entered in to  fo r the purpose of 
creating a “  conference ”  o r “  r in g ,”  and thereby 
acqu iring  the con tro l of the shipp ing trade 
between China and England, and fo r  the purpose 
of com pelling th e ir  agents in  China and Hong 
K ong not to load any cargoes on the p la in tiffs ' 
vessels, and fo r the purpose of preven ting  shippers 
and merchants fro m  shipp ing by the p la in t if fs ’ 
vessels by im posing penalties on those who d id  
®° by  g ra n tin g  a rebate of 5 per cent, on the 
fre ig h t charged to  such shippers as had not made 
any shipm ents fo r  certa in  s ix -m onth ly  periods by 
the p la in tiffs ’ vessels, and generally fo r the purpose 
o f boycotting  and ru in in g  the p la in tiffs  as ship
owners, and of d r iv in g  them ou t of the trade, 
thus p reven ting  the  p la in t if f  company from  c a rry 
in g  on th e ir  la w fu l business as shipowners and 
carriers in  the said trade. W ith  th is  ob ject the 
defendants had w ide ly  d is tribu te d  among the

China merchants c ircu lars to  the fo llow ing  

Shanghai, 10th May 1884
JLo those exporters who coniine their shipments of tea 

jn a  general cargo from China to Europe (not including 
the Mediterranean and Black Sea ports) to the P. and O. 
Steam Navigation Company, Messagerie Maritime Com
pany, Ocean Steamship Company, McGregor, Gow, and 
Co., Glen, Castle, Shire, and Ben Lines, and to the 
steamships Copack and Ningchow, we shall bo happy to 
allow a rebate of 5 per cent, on the freight charged. 
Exporters claiming the returns w ill be required to sign 
a declaration that they have not made or been interested 
in any shipment of tea or general cargo to Europe by 
any other than the said lines.

Shipments by the steamships Afghan, Pathan, and 
Ghazee, on their present voyage from Hankow, w ill not 
prejudice claims for returns.

Each line to be responsible for its own returns only, 
which w ill bo payable half-yearly, commencing the 30th 
Oct. next.

Shipments by an outside steamer at any of the ports 
m China or Hong Kong w ill exclude the firm making 
such shipments from participation in the returns during 
the whole six-monthly period within which they have 
been made, even although its other branches may have 
given entire support to the above lines.

The foregoing agreement on our part to be in force 
from the present date t i l l  the 30th A pril 1885.

In  M ay 1885 the defendants caused to be 
issued to  the shippers and merchants in  China 
another c ircu la r as follows :

_ . . Shanghai, 11th May 1885.
Kererrmg to our circular dated the 10th May 1884, we 

beg to remind you that shipments for London by the 
steamships Pathan, Afghan, and Aberdeen, or by other 
non-conference steamers at any of the ports in China or 
at Hong Kong, w ill exclude the firm making such ship
ments from participation in the return during the whole 
™ onJ“ *y period in which they have been made, even 
although the firm elsowhore may have given exclusive 
support to the conference lines.

In  consequence of the c ircu lars and the conduct 
of the defendants, the  p la in t if f  company com
plained th a t they had been unable to obtain 
fre igh ts  fo r th e ir  ships, and had been v ir tu a lly  
d riven  out of the China trade.

Ih e  defendants, in  th e ir  defence, contended 
tha t, as a m a tte r of law, the statem ent o f claim  
disclosed no cause of action against the defen
dants, and they denied any conspiracy as alleged, 
or tha t shippers were bribed, coerced, or induced 
to abstain from  sh ipp ing cargoes by the p la in tiffs ’ 
steamers ; and they alleged the rea l facts of the 
case to be tha t, in  the year 1884 an agreement or 
conference was entered in to  by the defendants, 
fo r  w o rk ing  the homeward ca rry ing  trade in  
steam-vessels sa iling  from  China by regu lar de
partures of such vessels d u rin g  the year 1884 
and 1885, and so a ffo rd ing inducements to  m er
chants and shippers in  and from  China to support 
such vessels, and, in  order fu r th e r to induce such 
support, to  g ive to  such merchants and shippers 
as should ship on ly by the conference vessels a 
re tu rn  or rebate of five per cent, o ff a ll fre igh ts  
paid by such shippers by such vessels; and th a t 
the vessels P a th a n  and Ghazee belonging to  the 
p la in tiffs  were actua lly  adm itted to  the benefit 
of th is  agreement fo r one voyage each in  the tea 
season of 1884 from  Hankhow  to  L o nd on ; bu t 
tha t the p la in tiffs  in  breach o f th e ir  agreement 
p r io r  to  the Hankow tea season of 1885 threatened 
the defendants tha t, unless th e ir vessels were ad
m itted  to the privileges of the conference fo r  the 
tea season of 1885 they would oppose and enter 
in to  com petition w ith  the  conference vessels, and 

1 cu t down and smash the rates of fre ig h t to such
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a low  rate as w ould cause great loss to  a ll con
ference vessels ; and th a t the defendants, ec in i g 
to accede to  the p la in tiffs ’ demands, the p la in tiffs  
d id  ca rry  out th e ir  th re a t and so cut down the 
rates of fre ig h t th a t the defendants were com
pelled to  accept rates of fre ig h t la rge ly below the 
then p re va ilin g  rates.

L o rd  C o l e r id g e , C.J. gave judgm ent in  favour 
of the defendants (59 L . '1'. Rep. N . S. 514; 6 Asp. 
M ar. Law  Cas. 320; 21 Q. B. D iv . 544).

The p la in tiffs  appealed.
M a rc h  5.— S ir I I .  Jam es, Q .C .; C ru m p , Q.C. ; 

B a rn e s , Q.C., and S im s  W ill ia m s ,  fo r  the p la in 
tiffs .

S ir C h a rle s  B u sse ll, Q.C. ; S ir H o ra ce  V a v e y , 
Q.C . ;  F in la y ,  Q.C., and P o lla rd ,  fo r  the  defen
dants. C u r■ adv. v u lt .

J u ly  13.— L o rd  E s h e r , M .R.— In  th is  case the 
evidence is volum inous and complicated. On 
care fu lly  dissecting it, i t  seems to  prove the 
fo llo w in g  facts : A t  some tim e  before an agree
ment, w h ich w ill hereafter be re ferred to, was 
entered in to  between the defendants, i t  appeared 
to  the defendants th a t i f  more than a certa in 
num ber of ships loaded tea at Hankow o r Shang
ha i fo r  E ng land the fre ights^ before charged 
could no t be maintained. Th is is shown by sug
gestions to  be considered as s tr ic t ly  confidentia l 
between the managers of the P. and 0 ., the Glen, 
and the Ocean Steamship Companies.”  I t  begins,
“  So long as there is a g lu t of tonnage at Hankow, 
whether ‘ conference ’ or not, i t  is impossible to 
m a in ta in  fre igh ts .”  The defendants theretoi e 
resolved upon a plan by w h ich the num ber ot 
vessels load ing at those nlaces should be lim ited . 
The plan was tha t a certa in number pf shipowners 
f ir m s — namely, the  defendant firm s •— should 
enter in to  an agreement w ith  each other tnac 
each of them should send an agreed num ber or 
ships to Hankow in  the season, and tha t tney 
should not adm it more than a certain num ber o 
firm s to be parties to the agreement, and cn.at 
they should do certa in  th ings then agreed upon 
and certa in other th ings which should be afterw ards 
agreed upon i f  though t necessary, m  or 
prevent any of those whom they d id  not adm it to 
be parties to the agreement from  being ah 
load tea at Hankow w ith  any p ro fit. I  bus tney 
would a fte r a tim e d rive  any of such parties out ot 
the ca rry ing  trade from  Hankow or S «->
England, and then they, th e  confederated firm s
could m ainta in the h igh  fre igh ts  which a free 
com petition would in ev ita b ly  lower. The means 
of prevention f irs t  agreed upon were an agree
m ent th a t any sh ipp ing agent or shipp ing p r in 
cipal who agreed to  ship and who shipped only 
on conference steamers th roughou t a season 
should receive a rebate of 5 per cent, on the 
agreed rate of fre ig h t of each sh ipm ent; bu t i f  
any such agent, though directed by his p rinc ipa l 
to  do so, o r i f  any p rinc ipa l should ship any one 
cargo in  a named period on board a non-conterenqe 
steamer, he should no t receive any rebate in  
respect of any cargo he should, e ither before the 
shipm ent on a non-conference ship o r a fte r it ,  
d u rin g  the period have shipped on board a con- 
ference ship. The means afterwards agreed upon 
and added were th a t i f  any non-conference 
steamer should proceed to H ankow  to  load m a t 
pcndently, any necessary num ber o f conference
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steamers should he sent at the same tim e  to 
H ankow  in  order to  underb id  fo r the fre ig h t 
w h ich  the independent steamer m ig h t o tter w ith 
ou t any regard to whether the fre ig h t they should 
thus b id  would be rem unerative or not. I  he plan 
was reduced in to  a w ritte n  agreement signed by 
the defendants, dated o r ig in a lly  the 7th A p r i l 
1884, and renewed o r enlarged by verbal agree
ment before M ay 1885. T h is  agreement s tipu 
la ted th a t i t  was to h ind each defendant u n t il lie 
should give a pa rticu la r notice— namely to  a ll the 
principa ls at home. The agreement having been 
entered in to  by the defendants, they, in  M ay 
1885 refused to  adm it the p la in tiffs  to be parties 
to i t ’ The p la in tiffs  thereupon resolved to send, 
and d id  send two of th e ir steamers, the P a th a n  
and the A fg h a n  to  H ankow  in  order to obtain 
fre igh ts  independently. The defendants issued 
circu lars on the 11th M ay 1885 1 hat ship
ments by the steamships P a th a n . A fg h a n , and 
Aberdeen, or by other non-conference steamers at, 
any of the ports in  China or at Hongkong, w ill 
exclude the f irm  m aking  such shipments from  
pa rtic ipa tion  in  the re tu rn  d u rin g  the whole six- 
m on th ly  period in  which they have been made, 
even although the f irm  may have given exclusive 
support elsewhere to  the conference lines. 
Besides th is  the defendants agreed to send, and 
d id  send, as many vessels as th e ir  agents though t 
necessary fo r the purpose to  Hankow fo r the 
express purpose of ob ta in ing  the carriage ot a ll 
tea at anv fre ig h t, however small, w h ich  m ig h t 
underbid and so oust the P a th a n ,  the A fg h a n ,  or 
any other vessel of the p la in tiffs ’ from  the carry- 
in"- trade. The u ltim a te  objects of the defen
dants was no doubt to  benefit them selves; hu t 
the im m ediate purpose was to  d rive  out the p la in 
tiffs . (See le tte rs  M ay 1, 1885, May 8, 1885, and 
M ay 8, 1885.) B y the means agreed upon by the 
action ’ directed by the defendants the fre ig h t 
from  Hankow to  England was lowered from  50s. 
and upwards to  25s., which was a w ho lly  unre- 
m unerative fre ig h t, which could not be called an 
ord inary business fre ig h t, and which was an a r t i
fic ia l fre ig h t produced by the action of the defen
dants, i l l  order to carry out th e ir im m ediate purpose 
of d r iv in g  out the p la in tiffs . The p la in tiffs  carried 
at the 25s. fre ig h t on th a t occasion ra th e r than sail 
th e ir ships, w h ich  were already there, home empty. 
B u t i t  is obvious tha t, i f  the contest were to he 
continued, the p la in tiffs  could not send th e ir  
ships again to  H a nko w ; they m ust be effective ly 
d riven  ou t of the Hankow ca rry ing  trades, ju s t 
as certa in ly  and effectively as i f  th e ir  ships were 
physica lly  stopped from  going there. I  ho 
p la in tiffs  being by the acts of the defendants 
d riven  from  the trade, the defendants would 
resume th e ir  o ld  rates of fre ig h t, fre ig h ts  fixed 
w ith o u t com petition. The p la in tiffs  on the 
season of 1885 would have earned a h igher fre ig h t 
than 25s. In  respect of subsequent years they were 
prevented from  a ttem p ting  to  earn, according to 
circumstances and th e ir  own judgm ent, any 
fre ig h t from  Hankow to England.

The question is whether w hat the defendants 
d id  and its  consequences to  the p la in tiffs  gave the 
la tte r  any lega l cause of action. I t  seems to me 
w e ll to consider f irs t w hat view the law takes ot 
the agreement of the 7th of A p r i l  1884, renewed or 
enlarged in  1885. In  H i l t o n  v. E cke rs le y  (fa E. & 
B. 47) a bond was executed by certa in masters 
by w h ich  they agreed to  be bound to  each other

3 ST
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in  a penalty, nom ina lly  payable to  one of them, i f  
any one of them should carry on his works in  
regard to amount of wages to be paid to persons 
employed there in and as to the tim es or periods 
ot the engagement of workpeople and the hours 
ot work otherwise than in  con fo rm ity  w ith  the 
resolution of the m a jo rity  o f the said masters.
ried df t ndant’ ?n °  of the slg n inS masters, car
ried  on his works con tra ry  to  a reso lu tion of the 
others, whereupon he was sued on the bond fo r 
the penalty. Crompton, J. sa id : “  I  am of 
opin ion tha t the bond is void as being against
? W h d -P<i hCyu • I ,th iu k  tha t combinations like 
tha t disclosed in  the pleadings in  th is  case were 
illega l and indictab le  at common law, As tend in«- 
d ire c t'y  to impede and in te rfe re  w ith  the free 
course of trade and manufacture.”  “  One o f the 
most objectionable parts  of th is  bond is tha t i t  
takes away the freedom of action of the ind i-
nlnJl n-t0  Ca7 y  0n the trade and *0 open and close his works according, as i t  m ay b e )fo r his
in terest o r tha t of the public.”  He held tha t the 
bond was void as between the parties to  it ,  be- 
cause i t  was illega l as being in  res tra in t o f trade. 
-Lord Campbell doubted whether the bond was 

tke  exten t.o f rendering  the parties to  i t  
indictable, hu t agreed tha t i t  was illeg a l as be
tween the parties and was therefore void. In  the 
C ourt of Exchequer Chamber Alderson. B. p-ave 
the judgm ent. “  The question,”  he said, “  is 
whether th is  is a bond in  res tra in t of tra d e : and 
we th in k  i t  is so. P r im d  fa c ie  i t  is the priv ilege 
ot a trade r m a free country, in a ll m atters not 
con tra ry  to  law, to  regulate his own mode of 
ca rry ing  i t  on according to his own discretion 
and oko{c®' , Speaking of the regulations, he
sa id : "  A ll  these are sure ly regulations restra in 
in g  each man’s power of ca rry ing  on his trade 
according to  his d iscretion fo r  his own best 
advantage, and therefore are restra in ts  on trade, 
not capable of being lega lly  enforced.”  “  We do 
not say th a t they are illega l in  the sense of being 
punishable and crim ina l. The case does not 
require  us ; and we th in k  we ought not to express 
any opin ion on tha t po in t.”  He then goes on to 
say th a t tne fact of the com bination of masters 
being form ed to  counteract a com bination of 
workm en cannot render the masters’ com bination 
legal. The maxim i n j u r i a  n o n  e x c u s a t iv ju r ia m  
is a sound one both in  common sense and at com
mon law .”  H o rn b y  v. Close (15 L . T. Rep. N . S. 
563; L . Rep. 2 Q. B. 153) is to  the same effect. 
.Lhese cases decide tha t there is s t i l l  accoid- 
m g to law a res tra in t of trade w hich is con- 
t ra ry  to law. They decide th a t an agreement 
whereby traders b ind themselves no t to  ca rry  
on th e ir  trade according to th e ir  own ju d g 
ment, bu t according to  the judgm ent of others, 
is an agreement in  res tra in t o f trade. They 
decide th a t i f  such an agreement is made out, i t  
is not made legal because i t  is entered in to  as a 
counter move against another s im ila r agreement. 
A p p ly in g  these propositions to the agreement of 
183o, the defendants by i t  agree to ca rry  on the ir 
trade of shipowners, no t each according to his 
own judgm ent as circumstances may arise, but 
according to an agreed ru le  a rrived  at by the 
consent o f others, not to be departed from  w ithou t 
the consent of all. Unless the law holds th is  
agreement to be void, the defendants have bound 
themselves to i t  by m utua l agreement, which 
would be a sufficient consideration to b ind each

[C t. of A pp.

of them. They have bound themselves not 
to depart from  the agreement w ithou t a pa rticu la r 
k ind  of notice. The agreement in  accordance 
w ith  the cited cases m ust be held to  be in  res
tra in t of trade, and therefore vo id  as between the 
parties to  it .  The on ly reason w hy i t  can be held 
void is because i t  is i l le g a l; a legal agreement 
v o lu n ta r ily  come to cannot be held by law  to  be 
void. The cited cases leave open the question 
whether such an agreement amounts to an in 
dictable conspiracy. They do not hold th a t i t  is 
noc. .B u t before considering th a t po in t, i t  m ust 
be observed tha t the agreements held to be il le 
gal, because in  res tra in t of trade, m ust have been 
so held, not because there was any wrong done to 
the traders who agreed, fo r  they a ll agreed to 
what was to be done, bu t because there was a 
w rong to  the public. The res tra in ing  themselves 
from  a free course of trade was held to he a wrong 
to the public. I f  th a t be so when parties agree 
to  restra in  themselves, i t  m ust bo much more so 
when they agree to do acts which w ill res tra in  
and are intended to  restra in  another trade r from  
a free course of trade. That res tra in t is equally 
a wrong to the public. The present agreement i’s 
therefore illeg a l and void as in  res tra in t of trade 
on th a t ground also.

I  he cases cited do no t determ ine whether 
an agreement w h ich  _ is vo id  as between the 
parties to  i t  because i t  is in  res tra in t of trade 
is or is not an ind ic tab le  offence. B u t i f  such 
an agreement is illeg a l because i t  is  a wrong 
to the public, i t  seems to me impossible to say 
th .it i t  is not indictable. A n  illega l act which is 
» w ro n g  against the pub lic  welfare seems to  have 
the necessary elements of a crime. I f ,  however 
a ll agreements in  res tra in t of trade are ’not neces
sarily  ind ictab le  offences, ye t some may be. A nd  
i t  the agreement is one intended to  in te rfe re  w ith  
the tree coarse of trade o f a trade r who is not a 
p a rty  to the agreement, and can, i f  carried out 
have tha t effect, then i f  such an interference is air 
illega l act as against th a t trader, i t  seems clear 
tha t the act o f agreement is a w ro ng fu l net, both 
as against an in d iv id u a l and as against the jiub lic  
welfare, and then I  am of opinión i t  m ust be an 
ind ictab le  conspiracy. “ There seems,”  says S ir 
n rp -Krle, in  the most adm irable essay styled 
1 „  -Law re la tin g  to  Trade Unions,”  a book more 
tu l l  of carefu l and accurate law than is to  be found 
m many judgm ents, “  to be a u th o rity  fo r saying 
tha t a com bination to  v io la te  a p riva te  r ig h t, in  
which the pub lic  has a sufficient in terest, is a 
crime, such a v io la tion  being an actionable w rong”  
(page 52). Unless the pub lic  has an in terest in  
traders being le ft  to  th e ir  own judgm ent and to a 
tree course of trade there is no 'foundation fo r  the 
law  as to agreements in  res tra in t of trade beino- 
illegal. The public, therefore, has an in te rest 
which such agreement in jures. I t  follows th a t i f  
the agreement be an agreement to v io la te  the 
r ig h t of an independent trade r by res tra in in g  his 
trade, there is a sufficient pub lic  in te rest which is 
also in ju red, and the agreement is an ind ictab le  
conspiracy.

I t  becomes necessary now to consider what 
interference w ith  an independent trade r w ill be a 
v io la tion  of his p riva te  righ ts . Now, a lon°- line 
ot cases has determ ined th a t every trade r in  the 
Queen’s dominions has, by law, a legal r ig h t  to 
ca rry  on his trade in  o rd ina ry  course of trade ac
cord ing to  his own w i l l  and ju d g m e n t; and the
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law  has decided th a t fo r some k inds of in te r 
ference w ith  tha t r ig h t  the trade r in te rfe red  
w ith  has a r ig h t  of action. A lderson, B., in  
the Exchequer Chamber, in  I l i l t o n  v. L c k e rs le y ,  
says : “  P r im a  fa c ie  i t  is the p riv ilege  of a trader
in  a free country, in  a ll m atters not con tra ry  to 
law, to  regulate his own mode of c a rry in g  i t  on 
according to  his own d iscretion and choice. 
T u rn in g  again to the carefu l analysis of law in 
S ir W . E rie ’s book, I  agree w ith  h im  (page 13), 
th a t “ th is  proposition assumes th a t a person has 
a r ig h t to do as he chooses w ith  his own, whethei 
labour o r capital, w ith in  the lim its  set by law  ; 
th a t a r ig h t  involves a p roh ib ition  against the in 
fringem ent th e re o f; and th a t a p roh ib ition  
involves a remedy fo r  the v io la tion  thereof. 1 ne 
p a rticu la r r ig h t  of a trade r which we are con
s idering is his r ig h t  to  ca rry  on his trade accor- 
d ing  to  a free course of trade. The p la in t if f  had 
tha t r ig h t  on his s ide ; b u t so also had the defen
dants on th e ir  side. The next question is what 
w i l l  am ount as between r iv a l traders to an en
croachment by the one on th is  r ig h t  of the other. 
Each has a r ig h t  to  ca rry  on his trade in  a free 
course of trade, according to his own free w ill and 
judgm ent. So long as the one so carries on his 
trade, the other cannot, w ith o u t in fr in g in g  on the 
r ig h ts  of his r iv a l, effective ly  complain. So 
long as each so carries on h is trade, though 
such ca rry ing  on produces the u tm ost extent 
of com petition and consequent lowering of 
gain, ne ithe r can v a lid ly  complain. Each is 
exercising the free course of trade. B u t i f  one 
goes beyond the exercise of the course of trade, 
and does an act beyond w hat is the course of trade 
in  order— th a t is to  say, w ith  in te n t—to molest 
the o ther’s free course of trade, and which does 
molest the  other’s free course of trade, he is not 
exercising his own freedom of a course of trade, 
he is not acting  in  b u t beyond the course of trade, 
and then i t  follows th a t his act is au un law fu l ob
s truction  of the other’s r ig h t to  a free course ot 
trade,and i f  such obstruction  causes damage to the 
other he is en titled  to  m a in ta in  ati action fo r  the 
wrong. “  A t  common law ,”  says S ir W . E rie  (page 
6), “ every person has individually, and the public 
also have collective ly, a r ig h t  to  require  th a t the 
course of trade should be kep t free from  unreason
able obstruction .”  “ E very  person has a r ig h t, 
under the law as between h im  and Ins fe llow  
subjects, to fu l l  freedom in  disposing of his own 
labour or h is  own can ita l according to  his own 
w ill,  r t  follows th a t every other person is sub
jec t to the corre la tive du ty  a ris ing  therefrom , and
is p roh ib ited  from  any obstruction  to  the fu lles t
exercise of th is  r ig h t  which can be made com
patib le  w ith  the exercise of s im ila r r ig h ts  by 
others. E very act causing an obstruction  to 
another in  the exercise of the r ig h t  comprised 
w ith in  th is  description, done, no t in  the exercise 
of the actor’s own r ig h t, bu t fo r  the purpose ot 
obstruction, would, i f  damage should be caused 
thereby to  the pa rty  obstructed, be a v io la tion  
of th is  p roh ib ition , and the v io la tio n  ot th is  
p ro h ib itio n  by a single person is a w rong 
to  be remedied e ither by action o r ind ic tm en t as 
the case may be. I t  is equally w rong  whether 
i t  be done by one or by many, subject to  th is  
observation— th a t a com bination of many to do a 
w rong in  a m a tte r where the pub lic  has an 
in te rest is a substantive offence of conspiracy : 
(page 12.) The lim ita t io n  of the  com peting

rig h ts , then, is tha t the act w h ich  has, in  fact, 
obstructed the  fu l l  r ig h t  of the one m ust, in  
order to  be actionable, be an act dene by the  other 
beyond the exercise oi; the actor s own r ig h t, and- 
fo r  the purpose of obstruction. In  L u m le y  y . Oye
(2 E &  B. 216 ; 22 L . J. 463, Q. B.) and in  B o icen  
v. H a l l  (44 L . T. Rep. N . S. 75; 6 Q. B. D iv . 333) 
the act done which obstructed the p la in t if f  a right, 
was the  persuading a person employed by the 
p la in t if f  under contract to  break th a t contract, 
(such persuasion is no t in  o rd in a ry  course ot 
trade. The o rd ina ry  com petition of trade is a 
fa ir  com petition, not a secret persuasion o f others 
to  do wrong. The next question in  those cases 
was w hether w hat was done was intended^ to 
obstruct the p la in tiff. W ith  regard to  th a t po in t, 
i t  is la id  down in  B o w e n  v. H a l l : “  The act of the 
defendants w h ich  is complained of m ust be an 
act w ro ng fu l in  law  and in  fact. M ere ly  to 
persuade a person to  break his con tract may not 
be w rong fu l in  law  o r fact. B u t i f  the persuasion 
be used fo r the in d ire c t purpose of in ju r in g  the 
p la in tiff, or of bene fiting the defendant a t the 
expense of the p la in tiff, i t  is  a m alicious act, 
which is in  law  and in  fac t a w rong  act, and 
therefore a w ro ng fu l act, and there fore an action
able act i f  in ju ry  ensues from  i t . ”  The law  there 
is la id  down th a t a m alicious m otive in the 
defendants may make an act w h ich  w ou ld  not be 
w rong fu l w ith o u t the malice, a w ro ng fu l act when 
done w ith  malice. I t  was tho ugh t th a t the 
judgm ent in  L u m le y  v. Qye was founded on the 
View th a t there was malice in  the defendant. 
A n d  th a t view  was adopted and approved in  
B o w en  v. H a l l .  The w ord  “  malice ”  is satisfied 
by the th in g  being done w ith  knowledge of the 
p la in t if f ’s r ig h t,  and w ith  in te n t to in te rfe re  with, 
i t  “  m alic iously,”  or, w h ich  is the same th ing, 
“ w ith  no tice ”  (per Crompton, J. in  L u m le y  v. 
Oye). T h is  effect of malice is adopted by S ir 
W . E rie , and so long ago as by L o rd  H o lt 
in  Keeble  v. H ic lc e r in y h iU  (11 East, note, page 
574). “  Suppose,”  he says, “  the defendant had
shot in  his own ground ; i f  he had occasion to  
shoot i t  would have been one th in g ; h u t to  
shoot on purpose to  damage the p la in t if f  is 
another th in g  and a w rong.”  I n  tru th , I  have 
never known th is  ru le  doubted.

The propositions applicable to  the present case, 
w h ich  are to be deduced from  the above-considera
tions, are the fo llow ing  (11 That the  head of law 
w h ich  we are considering applies on ly  to  trade and 
to  trade rs ; (2) th a t the law has a peculiar care fo r  
the preservation of a free course o f trade as 
between traders, because such freedom is fo r  the 
benefit of the p u b lic ; (3) th a t the p rinc ip a l fo rm ula  
of law  fo r  the purpose of en forcing th is  peculiar 
care is th a t every tra d e r has a legal r ig h t  to a 
free course of trade, m eaning thereby a legal r ig h t  
to  be le ft free to  exercise h is trade according to 
his own w il l  and ju d g m e n t; (4) th a t i f  anyone 
by an act w rong fu l as against th a t r ig h t  in te r
feres w ith  i t  to  the in ju ry  of a trader, ab ac tio n  
lies against such person by such trade r ; (5) th a t 
any act of fa ir  trade com petition,though i t  in ju re  
a r iv a l trade r even to the destruction of his trade, 
is not a. w rong fu l act as against such r iv a l trade r s 
r ig h ts , bu t is on ly the exercise of the firs t-m en
tioned tra d e r’s equal r ig h ts , and is therefore not 
actionable ; (6) bu t any act, though of the nature 
of com petition in  trade, bu t w h ich is an act beyond 
the lim its  of fa ir  trade com petition, and which
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is therefore not an act of any real course o f trade 
u ■ l ■ the im m ediate and necessary effect of 

w h ich is such an in terference w ith  a r iv a l tra d e r’s 
r ig h t  to a free course o f trade as prevents him  
from  exercising his fu l l  r ig h t  to  a free course of 
trade, leads to an almost irres is tib le  inference 
of an in d ire c t motive, and is, therefore, unless, as 
m ay be possible, the m otive is negatived, a 
WTongful act as against his r ig h t  and is ac tion 
able i t  in ju ry  ensue; (7) an act o f com petition, 
otherwise unobjectionable, done not fo r  the 
purpose of com petition, bu t w ith  in te n t to  in ju re  
a r iv a l trade r in  his trade, is no t an act done in  
an o rd ina ry  course of trade, and therefore is 
actionable i f  in ju ry  ensues; (8) an agreement 
among two or more traders, who are not and do not 
in tend to be partners, bu t where each is to  ca rry  
on his trade according to  his own w ill,  except 
as regards the agreed act, tha t agreed act being 
one to be done fo r the purpose of in te rfe r in g — 
t.e., w ith  in te n t to in te rfe re  w ith  the trade of 
another—is_ a th in g  done not in  the due course of 
trade and is therefore an act w ro ng fu l against 
tha t other trader, and is also w ro ng fu l against 

ie r ig h t  of the pub lic  to  have free com petition 
among traders, and is therefore a w rong fu l act 
against such trader, and, i f  i t  is carried out and 
in ju r y  ensues, is actionable; (9) and such an 
agreement being a pub lic  w rong is also of itse lf 
an illega l conspiracy, and is indictable . I t  
i  our s th a t ln  t lle  present case the agreement of 
1 88-j was w ith in  the rules 8 and 9 an indictable 
conspiracy, and tha t when i t  was carried out 
to  its  im m ediate and intended effect which 
was an in ju ry  to the p la in t if f ’s r ig h t  to a free 
course of trade, the p la in t if f  had a good cause 
of action against the defendants. I t  follows 
th a t the act of^ the  defendants in  low ering  
th e ir  fre ig h ts  fa r beyond a low ering fo r  any p u r
pose o f trade— tha t is to  say, so low th a t i f  they 
continued i t  they themselves could not ca rry  on 
trade— was not an act done in  the  exercise of th e ir 
own free r ig h t o f trade, bu t was an act done 
evidently fo r  the purpose of in te rfe r in g  w ith — 
t.e., w ith  in te n t to  in te rfe re  w ith — the p la in t if f ’s 
r ig h t  to a free course o f trade, and was therefore 
a w rong fu l act as against the p la in t if f ’s r ig h t, and, 
as in ju ry  ensued to the p la in tiff, he had also in  
respect of such act a r ig h t  of action against the 
defendants. The p la in t if f  in  respect o f th a t act 
would have had a r ig h t of action i f  i t  
had been done by one defendant o n ly ; he 
has i t  s t i l l  more c learly  when th a t act was 
done by several defendants combined fo r th a t 
purpose. I  or these reasons I  come to  the con
clusion th a t the p la in tiffs  were en titled  to ju d g 
ment. The damages, i f  th a t be the correct con
clusion as to the r ig h t of action, are to be ascer
tained. They are, in  m y opinion, the difference 
between the fre ig h t of 25s., w h ic li the p la in t if f  
was to  accept, and the fre ig h t he would have 
obtained w ith ou t other interference than  a legal, 
fa ir  com petition in  1885, and damages at large 
fo r being prevented from  endeavouring to earn 
fre igh ts  from  Hankow to Eng land in subsequent 
years, a fte ’1 ta k in g  in to  account the p robab ility  
of using his ship in  some other trade. I  am of 
opin ion th a t the appeal should be allowed.

B owen, L .J .—W e are presented in  th is  case 
w ith  an apparent conflic t or an tinom y between 
two r ig h ts  th a t are equally regarded by the law—  
the r ig h t  of the p la in tiffs  to bo protected in the

leg itim a te  exercise o f th e ir  trade, and the r ig h t  
of the defendants to ca rry  on th e ir  business as 
seems best to  them, provided they com m it no 
w rong to others. The p la in tiffs  complain th a t the 
defendants have crossed the line which the com
mon law perm its, and, inasmuch as fo r  the p u r
poses of the present case we are to  assume some 
possible damage to the p la in tiffs , the rea l ques
tion  to be decided is w hether on such an assump
tion  the defendants in  the conduct of th e ir  com
m ercia l a ifa irs  have done any th ing  th a t is u n ju s ti
fiable in  law. The defendants a re a  num ber of 
shipowners who form ed themselves in to  a league 
or conference fo r the purpose of u ltim a te ly  keep- 
ing  in  th e ir  own hands the con tro l of the tea 
carriage from  certa in  Chinese ports, and fo r the 
purpose of d r iv in g  the p la in tiffs  and other com
pe tito rs from  the field. In  order to succeed in  
th is  object and to discourage the p la in tiffs ’ 
vessels from  reso rting  to those ports the defen
dants d u rin g  the “  tea harvest ”  of 1885 combined 
to offer to  the local shippers ve ry  low fre igh ts , 
w ith  a view  of generally reducing o r “  smashing ”  
rates, and thus rendering i t  unprofitable fo r  the 
p la in tiffs  to send t le i r  ships th ith e r. They 
offered, moreover, a rebate of 5 per cent, to a ll 
local shippers and agents who would deal exclu
sive ly w ith  vessels belonging to the conference, 
and a n y  agent who broke the condition was to 
fo r fe it  the en tiro  rebate on a ll shipments made 
on behalf of any and every one of his princiDals 
d u rin g  the whole year— a fo rfe itu re  o f rebate or 
allowance w h ich  was denominated as “  penal ”  by 
the p la in t if fs ’ counsel. I t  must, however, be 
taken as established th a t the rebate was one which 
the defendants need never have allowed at a ll to 
th e ir  customers. I t  m ust also be taken th a t the 
defendants had no personal i l l - w i l l  to  the p la in 
tiffs , no r any desire to harm  them except such as 
is involved in  the wish and in te n tio n  to  discourage 
by such measures the p la in tiffs  from  sending r iv a l 
vessels to such ports. The acts of w h ich the 
p la in tiffs  p a rtic u la r ly  complained were as fo llows ■
(1) A  c ircu la r of the 10th M ay 1885, by which 
the defendants offered to the local shippers and 
th e ir agents a benefit by way of rebate i f  they 
would not deal w ith  the p la in tiffs , w h ich was 
to  bo lost i f  th is  condition was not, fu lf il le d ;
(2) the sending of special ships to Hankow in  
order by com petition to deprive the p la in tiffs ’ 
vessels of p ro fitab le  f re ig h t ; (3) the ' o ffer at 
H ankow  of fre igh ts  at a level w h ich would not 
repay a shipowner fo r  his adventure, in  order to 
“  smash ”  fre ig h ts  and fr ig h te n  the p la in tiffs  
from  the f ie ld ; (4) pressure pu t on the defen- 
dants own agents to  induce them to ship on ly  by 
the defendants’ vessels and not by those of the 
p la in tiffs . I t  is to be observed w ith  regard to a ll 
these acts o f wh ich com pla int is made th a t they 
were acts th a t in  themselves could no t be said to 
be ¡illega l, unless made so by the object w ith  
which o r the  com bination in  the course of which 
they were done; and th a t in  re a lity  w hat is com
plained of is the pu rsu ing of trade com petition to 
a leng th  w h ich  the p la in tiffs  consider oppres
sive and p re ju d ic ia l to themselves. We were 
in v ited  by  the p la in tiffs ’ counsel to accept the 
position from  which th e ir argum ent started—  
th a t an action w il l  lie  i f  a man m alic iously  and 
w ro n g fu lly  conducts h im se lf so as to  in ju re  
another in  th a t o ther’s trade. O bscu rity  resides 
in  the language used to  state th is  proposition.
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The term s “  m alic iously,”  “  w ro n g fu lly ,”  and 
in ju re  ”  are words a ll of w h ich  have accurate 

meanings w e ll known to the law, bu t which also 
have a popu lar and less precise s ign ifica tion  in to  
w h ich i t  is necessary to  sec th a t the argum ent 
does no t im percep tib ly  slide. A n  in te n t to “  in 
ju r e ”  in  strictness means more than  an in te n t to  
harm . I t  connotes an in te n t to do w rong fu l harm .
“  M a lic ious ly ,”  in  like  manner, means and im plies 
an in te n tio n  to  do an act w h ich  is w rong fu l, to the 
de trim en t of another. The te rm  “  w ro n g fu l”  im 
ports in  its  tu rn  the in fringem en t of some r ig h t. 
The ambiguous proposition to w h ich  wo were in 
v ite d  by the p la in tiffs ’ counsel s t i l l  therefore leaves 
unsolved the question of what, as between the p la in 
t if fs  and the defendants, are the r ig h ts  of trade. 
F o r the purpose of clearness I  desire as fa r  as 
possible to avoid term s in  th e ir  popu lar use so 
slippery, and to  trans la te  them  in to  less fallacious 
language wherever I  shall employ them. The 
E ng lish  law, w h ich  in  its  ea rlie r stages began 
w ith  bu t an im perfect line  of dem arcation between 
to rts  and breaches of contract, presents us w ith  
no scientific  analysis o f the degree to which the 
in te n t to  harm , or, in  the language of the c iv i l 
law, the a n im u s  v id n o  n o ce n d i may enter in to  or 
affect the  conception o f a personal w rong  : (see 
C hasem ore  v. R ic h a rd s , 7 H . of L . Cas. 349, a t p. 
388.) A l l  personal w rong means the  in fr in g e 
m ent of some personal r ig h t. I t  is essential to 
an action of to rt, say the P r iv y  Council, in  R ogers  
v. R a je n d ro  B u t t  (13 Moore P. C. 209), “  th a t the 
acts complained of should be, under the c ircu m 
stances, lega lly  w ro n g fu l as regards the  p a rty  
com pla in ing— i.e ., they m ust p re ju d ic ia lly  affect 
another in  some legal r ig h t. M ere ly  th a t i t  w ill,  
however d irec tly , do a man harm  in  his interests, 
is no t enough.”

W hat, then, were the r ig h ts  of the p la in tiffs  as 
traders as against the defendants P The p la in tiffs  
had a r ig h t  to  bo protected against certa in  k in d  of 
conduct, and we have to consider w hat conduct 
w ould pass th is  legal line  o r boundary. Now, in 
ten tiona lly  to do th a t which is calcula ted in  the 
o rd in a ry  course of events to damage, and which 
does in  fac t damage, another in  th a t other person’s 
prope rty  o r trade is actionable i f  done w ith o u t 
ju s t cause or excuse. Such in te n tio na l action, 
when done w ith o u t ju s t cause o r excuse, is w hat 
the law  calls a m alicious w ro n g : (see B ro m a g e  v. 
P rosser, 4 I f . &  C. 247; (J a p  i t  o il a n d  C oun ties  
B a n k  v. H c n ty ,  47 L . T. Rep. N . S. 662; 7 App. 
Cas. 772, per L o rd  B lackburn.) The acts of the 
defendants which are complained of here were 
in ten tiona l, and were also calculated, no doubt, to 
do the p la in tiifs  damage in  th e ir  trade. But, m  
order to  see whether they were w ro ng fu l, we have 
s t i l l  to  discuss the question whether they were 
done w ith o u t any ju s t cause or excuse.  ̂ Such 
ju s t cause o r excuse the defendants on th e ir  side 
assert to  be found in  th e ir  own positive r ig h t  
(subject to certa in  lim ita tio n s ) to  ca rry  on th e ir  
own trade freely, in  the mode and manner th a t 
best suits them, and w h ich  they th in k  best cal
culated to  secure th e ir  own advantage. W hat, 
then, are the lim ita tio n s  w h ich  the law  imposes 
on a tra d e r in  the conduct of his business as 
between h im self and other traders ? There seem 
to be no burdens or res tric tions in  law  upon a 
tra d e r w h ich arise m erely fro m  the fac t th a t he is 
a trader, and w h ich  are no t equally la id  on 
a ll o ther subjects of the Crown. H is  r ig h t  to
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trade free ly  is a r ig h t  w h ich  the law  recognises 
and encourages, b u t i t  is one w h ich  places h im  at 
no special disadvantage as compared w ith  others. 
N o man, w hether tra d e r or not, can, however, 
j  u s tify  dam aging another in  his commercial busi
ness by fraud  or m isrepresentation. In tim id a tio n , 
obstruction , and m olestation are fo rb id d e n ; so is 
the in ten tiona l procurem ent o f a v io la tion  of in 
d iv idu a l r ig h ts , con tractua l o r other, assuming 
always th a t there is no ju s t cause fo r i t .  The 
in ten tiona l d r iv in g  away of customers by show of 
violence (T a r le to n  v. M 'G a w le y ,  Peak N.P.C . 270), 
the obstruction  of actors on the stage by precon
certed hissing ( C lif fo rd  v. B ra n d o n ,  2 Camp. 358; 
G re go ry  v. B ru n s w ic k ,  6 M. &  G. 205), the d is tu rb 
ance of w ild fow l in  decoys by the  f ir in g  of guns 
(C a r r in g to n  v. T a y lo r ,  11 East, 571; and K eebla  
v. H ic h e r g i l l ,  11 East, 574, n.), the im ped ing  or 
th rea ten ing servants o r workm en ( G a r re t v. T a y lo r  
Cro. Jac. 567), the induc ing  persons under personal 
contracts to break th e ir  contracts (B o w e n  v. H a l l ,
6 Q. B. D iv . 333 ; L u m le y  v. Gye, 2 E. &  B. 216), a ll 
are instances of such fo rb idden  acts. B u t the 
defendants have been g u ilty  of none of these acts. 
They have done no th ingm ore  against the p la in tiffs  
than pursue to the b itte r  end a w ar of com petition 
waged in  the interests of th e ir  own trade. To the 
argum ent tha t a com petition so pursued ceases to 
have a “ ju s t cause o r excuse,”  when there is i l l  
w i l l  or a personal in ten tion  to harm , i t  is suffic ient 
to  rep ly  (as I  have already po in ted out) th a t 
there was here no personal in te n tio n  to  do anv 
other or greater harm  to the p la in tiffs  than  such 
as was necessarily invo lved in  the desire to  a ttra c t 
to  the defendants’ ships the en tire  tea fre ig h ts  of 
the ports, a po rtion  of w h ich  would otherwise 
have fa llen to  the p la in tiffs ’ share. I  can find  no 
a u th o rity  fo r the doctrine th a t such a com m ercial 
m otive deprives of “ ju s t cause or excuse”  acts 
done in  the course of trade w h ich  would, bu t fo r  
such a motive, be jus tifiab le . So to  ho ld  would 
be to convert in to  an ille g a l m otive the in s tin c t of 
self-advancement and self-protection, w h ich  is the 
ve ry  incentive to a ll trade. To say th a t a man is 
to  trade freely, bu t th a t he is to stop short at any 
act w h ich is calculated to  harm  other tradesmen, 
and w h ich  is designed to  a ttra c t th e ir  business to 
h is own shop, w ould be a strange and impossible 
counsel of perfection. B u t we were to ld  th a t 
com petition ceases to  be the la w fu l exercise of 
trade, and so to be a la w fu l excuse fo r w hat w i l l  
ha rm  another, i f  carried  to a leng th  w h ich  is not 
“  fa ir  or reasonable.”  The o ffe ring  of reduced 
rates by the defendants in  the present case is said 
to  have been “  un fa ir.”  Th is seems to  assume 
tha t, apart from  fraud , in tim ida tion , molestation, 
o r obstruction  of some o ther personal r ig h t  i n  
re m  o r i n  p e rso n a m , there is some n a tu ra l standard 
of “ fa irn e ss ”  or “ reasonableness”  to  be deter
m ined by the in te rna l consciousness of judges 
and ju ries  beyond w h ich  com petition  ough t not 
in  law  to  go. There seems to  he no au th o rity , 
and I  th in k , w ith  submission, th a t there is no 
sufficient reason fo r such a proposition. I t  would 
impose a novel fe tte r  upon trade. The defen
dants, we are to ld  by the  p la in t if fs ’ counsel, m ig h t 
la w fu lly  lower rates, provided they d id  no t 
low er them  beyond a “  fa ir  fre ig h t ’ ’— whatever 
th a t m ay mean. B u t where is i t  established th a t 
there is any such re s tr ic tio n  upon _ commerce, 
and w hat is to be the d e fin ition  of a “  fa ir  fre ig h t ? 
I t  is said th a t i t  ough t to  be a “  no rm a l ”  ra te  of
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fre ig h t, such as is reasonably rem unerative to the 
shipowner. B u t over w hat period o f tim e  is the 
average of th is  reasonable remunerativeness to 
be calculated P A l l  com m ercial men w ith  cap ita l 
are acquainted w ith  the o rd in a ry  expedient of 
sow ing one year a crop of apparently u n fru it fu l 
prices in  order by d r iv in g  com petition away to  
reap a fu lle r  harvest of p ro fit in  the fu tu re , and 
u n t i l  the present argum ent at the  bar i t  m ay be 
doubted whether shipowners o r merchants were 
ever deemed to be bound by law to  conform  to 
some im ag inary  “  norm al ”  standard of fre ig h ts  
o r prices, o r th a t law courts had a r ig h t  to  saiv to 
them in respect of th e ir  com petitive ta r if fs — “  Thus 
fa r shall they go and no fu rth e r.”  To a ttem pt to 
l im it  English, com petition in  th is  way would pro- 
bably be as hopeless an endeavour as the experi
ment of K in g  Canute. B u t on o rd in a ry  p r in 
ciples of law  no such fe tte r on freedom of trade 
can, in  m y opinion, be warranted. A  m an is 
bound no t to use his p rope rty  so as to  in fr in g e  
upon another’s r ig h ts — S ic  iite re  two u t  a lie n  u rn  
n o n  liedas. I f  engaged in  actions which may in 
volve danger to  others, he ought, speaking gene- 
ra lly , to  take reasonable care to avoid endangering 
them. B u t there is sure ly no doctrine of law 
w h ich  compels h im  to  use his p rope rty  in  a way 
th a t judges and ju r ie s  may consider “ reasonable 
(see Chasem ore  v. R ic h a rd s , 7 H . of L . C. 349.) I f  
there is no such fe tte r upon the use o f p ro pe rty  
known to the E ng lish  law, w hy should there be 
any such a fe tte r  upon trade ?
_ I t  is urged, however, on the p a rt o f the p la in 

tiffs , th a t even i f  the acts complained of would 
not be _ w ro ng fu l had they been com m itted 
by a single in d iv id u a l, they become action
able when they are the resu lt o f concerted 
action among several. In  other words, the 
p la in tiffs , i t  is contended, have been in ju re d  
by  an ille g a l conspiracy. O f the general p ro 
position th a t ce rta in  k inds o f conduct not 
c r im in a l in  any one in d iv id u a l m ay become 
c r im in a l i f  done by com bination among several 
there can be no doubt. The d is tin c tio n  is based 
on sound reason, fo r  a com bination may make 
oppressive o r dangerous th a t which, i f  i t  p ro 
ceeded on ly  from  a single person, w ould be o ther
wise, and the ve ry  face o f the com bination may 
show th a t the object is s im p ly to do harm , and not 
to  exercise one’s own ju s t r ig h ts . In  the applica
t io n  o f th is  undoubted p rinc ip le  i t  is necessary to  
bd ve ry  care fu l not to  press the doctrine o f illega l 
conspiracy beyond th a t which is necessary fo r  the 
p ro tection  o f ind iv idu a ls  or of the pub lic  ; and 
i t  m ay be observed in  passing th a t as a ru le  
i t  is the damage w ro n g fu lly  done, and not the 
conspiracy, tha t is the g is t of actions on the  case 
fo r conspiracy: (see S k in n e r  v. G u n to n , 1 W m. 
Saund. 229 ; H u tc h in s  v. H u tc h in s , 7 H i l l ’s 1ST. Y . 
Cas. 104; B ige low ’s Lead ing Cases on Torts, 207.) 
B u t w hat is the  de fin ition  of an illeg a l com bina
t io n  ? I t  is an agreement by one or more to  do an 
u n la w fu l act or to  do a la w fu l act by un law fu l 
means : (Reg. v. O’ C o n n e ll, 11 Cl. & F. 155; Reg. 
v. P a rn e ll,  14 Cox C. C. 508.) A n d  the question 
to be solved is whether there has been any such ! 
agreement here. Have the defendants combined 
to  do an un law fu l act? Have they combined to  
to  do a la w fu l act by un law fu l means P A  
m om ent’s consideration w il l  be suffic ient to  show 
th a t th is  new in q u iry  on ly  drives us back to  the 
c irc le  o f de fin itions and legal propositions w h ich

I  have already traversed in  the previous p a rt of 
th is  judgm ent. The un law fu l act agreed to, i f  
any, between the defendants, m ust have been the 
in ten tiona l do ing o f some act to  the de trim en t of 
the p la in tiffs ’ business w ith o u t ju s t cause or 
excuse. W hether there was any such ju s tifica tio n  
o r excuse fo r the defendants is the old question 
over again, which, so fa r  a,s regards an in rliv id u a l 
trader, has been already solved. The on ly d iffe 
re n t ia  th a t can exist m ust arise, i f  a t all, out of 
the fac t th a t the acts done are the jo in t  acts of 
several capitalists, and not of one cap ita lis t only. 
The next po in t is whether the means adopted 
were un law fu l. The means adopted were compe
t it io n  carried  to  a b it te r  end. W hether such 
means were u n la w fu l is in  like  manner no th ing  
bu t the old discussion which I  have gone through, 
and which is now revived under a second head 
of in q u iry  ; except so fa r as a com bination of 
capita lis ts d iffe rentia tes the case of acts jo in t ly  
done by them  from  s im ila r acts done by  a single 
man of capital. B u t I  find  i f  impossible m yself 
to  acquiesce in the view  th a t the E ng lish  law 
places any such re s tr ic tio n  on the com bination of 
cap ita l as would be invo lved in  the recognition of 
such a d is tinc tio n . I f  so, one r ic h  cap ita lis t may 
innocently  ca rry  com petition to  a leng th  w h ich 
would become un la w fu l in  the case of a syndicate 
w ith  a jo in t cap ita l no la rge r than his ow n; and 
one in d iv id u a l merchant may la w fu lly  do tha t 
which a f irm  or a partnersh ip  m ay not. W hat 
lim its  on such a theory would be imposed by law  
on the com petitive action of a jo in t-s tock  com
pany (lim ited) is a problem  which m ig h t w e ll 
puzzle a casuist. The t ru th  is, th a t the combina
tion  o f ca p ita l fo r purposes of trade and com petition 
is a ve ry  d iffe ren t th in g  from  such a com bination 
of several persons against one w ith  a view  to 
harm  h im  as fa lls  under the head of an ind ictab le  
conspiracy. There is no ju s t cause o r excuse in  
the la tte r class of cases. There is such a j  ust cause 
o r excuse in the form er. There are cases in  w h ich 
the very fact of a com bination is evidence of a 
design to  do th a t w h ich is h u r tfu l w ith o u t ju s t 
cause— is evidence, to  use a technica l expression, 
of malice. B u t i t  is pe rfectly  leg itim ate, as i t  
seems to me, to  combine cap ita l fo r a ll the mere 
purposes o f trade fo r  w h ich  cap ita l may, apart 
from  com bination, be le g itim a te ly  used in  
trade. To l im it  combinations of cap ita l when used 
fo r purposes of com petition in  the m anner p ro 
posed by theargum ent of the p la in tiffs  would in  the 
present day be impossible— would be only another 
method of a ttem p ting  to  set boundaries to the 
tides. Lega l puzzles w h ich  m ig h t w e ll d is trac t 
a the o ris t m ay easily be conceived of im aginary 
conflicts between the selfishness of a group of 
ind iv idua ls  and the obvious well-being of other 
members o f the com m unity. W ou ld  i t  he an 
ind ic tab le  conspiracy to  agree to d r in k  up a ll the 
water from  a common spring  in  a tim e  of drought, 
to  buy up by preconcerted action a ll the  provisions 
in  a m arket o r a d is tr ic t in  times of scarc ity  (see
R . v. W a d d in g to n , 1 East, 143), to  combine to 
purchase a ll the shares of a company against a 
com ing se ttlin g  day, or to  agree to  give away 
artic les of trade g ra tis  in  order to  w ithd raw  
custom from  a trade r?  M ay two it in e ra n t match 
vendors combine to  sell matches below th e ir  value 
in  order, by com petition, to  drive  a th ird  match 
vendor from  the street ? In  cases like  these where 
the element of in tim id a tio n , molestation, o r the
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other k inds of il le g a lity  to w h ich  I  have alluded I 
are not present, the question m ust be decided by 
the  application o f the tesb  ̂ I  have indicated. 
Assume th a t w hat is done is in te n tio na l and tha t 
i t  is calcula ted to  do harm  to  others. Then 
comes the question— W as i t  done w ith  o r w ith o u t 
“ ju s t cause o r excuse?”  I f  i t  was bona f id e  
done in  the use of a m an’s own property , in  the 
exercise of a man’s own trade, such legal ju s t if i
cation would, I  th in k , exist not the less because 
w hat was done m ig h t seem too thers to  be selfish 
or unreasonable: (see the sum m ing up of B rie , J . 
and the judgm ent of the Queen’s Bench in
I I .  v. R o w la n d s , 17 Q. B. 671.) B u t such legal 
ju s tifica tio n  would not exist when the act was 
m erely done w ith  the in te n tio n  o f causing tem 
poral barm, w ith o u t reference to one’s own la w fu l 
gain, or the la w fu l enjoym ent of one’s own rights. 
The good sense of the tr ib u n a l which had to 
decide would have to analyse the circumstances 
and to  discover on wh ich side of the line,each 
case fe ll. B u t i f  the real object were to  enjoy 
w hat was one’s own or to  acquire fo r  one’s self 
some advantage in  one’s p ro pe rty  o r trade, and 
what was done was done honestly, peaceably, and 
w ith o u t any of the illeg a l acts above referred to, 
i t  could not, in  m y opinion, p rope rly  be said th a t 
i t  was done w ith o u t ju s t cause or excuse. One 
m ay w ith  advantage borrow  fo r  the benefit of 
traders w hat was said by E rie , J. in  R . v. R o w la n d s  
(17 Q. B. at p. 687) of workm en and of masters :
“  The in te n tio n  of the law is to  allow them  to  
fo llow  the dictates of th e ir  own w il l  w ith  respect 
to  th e ir own actions and th e ir  own p ro p e rty ; and 
either, I  believe, has a r ig h t  to  study to prom otehis 
own advantage, or to combine w ith  others to  p ro
mote th e ir  m utua l advantage.”

Las tly , we are asked to hold the p la in tiffs ’ con
ference o r association illega l as being in  res tra in t 
of trade. The term  “  ille g a l ”  here is a m isleading 
one. Contracts, as the y  are called, in  res tra in t of 
trade are not, in  m y opinion, ille g a l in  any sense 
except th a t the law w il l  not enforce them. I t  does 
not p ro h ib it the m aking  of such contracts— it  
m erely declines a fte r they have been made to 
recognise th e ir  va lid ity . The law  considers the 
disadvantage so imposed upon the contract a suffi
c ient shelter to the public. The language of 
Compton, J. in  H i l to n  v. E cke rs le y  (6 E. &  B. 
47) is I  th in k  not to be supported. N o action at 
common law w il l  lie  o r ever has la in  against any 
in d iv id u a l o r ind iv idua ls  fo r  en tering  in to  a con
tra c t m erely because i t  is in  re s tra in t of trade. 
L o rd  E ldon ’s equ ity  decision in  C ousins  v. S m ith  
(13 Yes. 542) is no t ve ry  in te llig ib le  even i f  i t  
be no t open to the somewhat personal c ritic ism  
passed on i t  by L o rd  Campbell in  his ‘ L ives of 
the Chancellors.”  I f  indeed i t  could be p la in ly  
proved th a t the mere fo rm ation  of “  conferences,
“  trus ts ,”  o r “  associations ”  such as these  ̂ was 
always necessarily in ju rio u s  to  the pub lic  a 
view which involves perhaps the disputable 
assumption tha t, in  a country of free trade and 
one which is not under the iro n  re g im e  of s ta tu 
to ry  monopolies, such confederations can ever 
be re a lly  successful—and i f  the ev il of them  
were not su ffic ien tly  dealt w ith  by the common 
law  ru le, w h ich  held such agreements to  be vo id  
as d is tin c t from  ho ld ing them  to  be crim ina l, 
there m ig h t be some reason fo r th in k in g  th a t 
the common law  ought to  discover w ith in  its  
arsenal of sound common-sense princ ip les some

fu r th e r  remedy commensurate w ith  the m ischief. 
N e ithe r of these assumptions are to  m y  m in d  at 
a ll evident, nor is i t  the prov ince o f judges to  
m ou ld and stre tch the law  of conspiracy in  order 
to  keep pace w ith  the  calcula tions of p o lit ic a l 
economy. I f  peaceable and honest com binations 
o f cap ita l fo r  purposes of trade com petition  are 
to  be s tru ck  at, i t  must, I  th in k , be by legis lation, 
fo r I  do not see th a t they are under the harp of 
the common law. In  the resu lt I  agree w ith  
L o rd  Coleridge, C. J. and d iffe r w ith  reg re t from  
the M aster of the  Bolls. The substance o f m y 
view is th is , th a t com petition, however severe and 
egotistica l, i f  unattended by  circumstances o f 
dishonesty, in tim ida tion , m olestation, o r such 
illeg a litie s  as I  have above re fe rred  to, gives rise 
to  no cause of action at common law . I  m yself 
should deem i t  to  be a m is fortune i f  we were to  
a ttem pt to  prescribe to  the  business w o rld  how 
honest and peaceable trade was to  be earned on 
in  a case where no such illeg a l elements as I  have 
mentioned exist, or were to  adopt some standard 
of ju d ic ia l “ reasonableness,”  o r o f “ n o rm a l”  
prices, o r “  fa ir  fre ig h ts  ”  to w h ich  com m ercial 
adventurers, otherwise innocent, were bound to  
conform. In  m y opinion, accordingly, th is  appeal 
ou^h t to  be dismissed w ith  costs.

F ry L.J .— The p la in tiffs  and defendants in  
th is  case are owners of steamships, and the p la in 
tif fs  allege in  substance th a t the defendants have 
u n la w fu lly  conspired together and done certa in  
acts in  pursuance of th e ir  conspiracy whereby 
the p la in tiff's  have sustained bo th  damage and 
in ju ry . B o th  p la in tiffs  and defendants were con
cerned in  the trade w ith  Ohiua, and th e ir  steam
ships v is ited  amongst other ports  Shanghai, at 
the m outh  o f the Yangstze, and Hankow , w h ich 
is 600 m iles up th a t great r iv e r. The defendants’ 
ships were mere reg u la rly  employed in  the China 
trade than those of the p la in tiffs , w h ich  appear 
on ly  to  have v is ited  H ankow  at the he ight o f the 
season fo r  sh ipp ing tea— tha t is, in  the  m onths of 
M ay and June. In  1884 the defendants had 
form ed a com bination substan tia lly  lik e  the one 
w hich I  shall presently m ention in  detail, bu t i t  
was pa rt of the arrangem ent of 1884 th a t the 
employment of ce rta in  ships o f the p la in tiffs  
should not en ta il on the shippers the loss of 
rebate. In  1885 the defendants again form ed 
amongst themselves an arrangem ent w h ich  they 
call a conference, and w h ich  the p la in tiffs  ca ll a 
conspiracy. The term s o f th a t arrangem ent are 
embodied in  a w r itte n  agreement dated the 7th 
A p r i l 1885. T h is  agreement regulated as between 
the defendants themselves the trade w ith  China 
and Japan ; i t  provided fo r a certa in d iv is ion  o f 
cargoes and fo r  the determ ination of the rates of 
fre ig h t. B u t w ith  regard to  Hankow , no t on ly  
d id  these general s tipu la tions apply to it ,  bu t 
certa in  special s tipu la tions were come to, having 
c learly  fo r  th e ir  object the prevention of compe
t it io n  fo r  fre ig h ts  a t H ankow  by any of the class 
of ships described as outsiders— i.e ., vessels no t 
belonging to any member of the conference. 
Th is object was to  be accomplished in  three 
ways: (1) I t  was stipu la ted th a t i f  outsiders 
should s ta rt fo r  Hankow, they were to  be m et by 
conference steamers and encountered w ith  “  effec
tiv e  opposition,”  the de term ination  of w hat con
ference ships should be employed fo r  th is  p u r
pose being le ft to the 'agents a t Shanghai of the 
defendants’ firm s ; (2) i t  was s tipu la ted th a t the
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agents o f the conference ships should he “  p roh i
bited, ’ and here, again, I  use the  words o f the 
agreement, _ fro m  being in terested d ire c tly  or 
in d ire c tly  in  outsiders— i.e ., they were to be 
removed from  the agency o f the defendants’ 
ships i t  they took any pa rt in  the business of 

er®nce steam ers; (3) the agreement p ro
vided fo r a rebate of 5 per cent, being made to 
hrm s which shipped exclusive ly by conference 
ships, a benefit which was to  be denied i f  a single 
shipm ent were made by an outsider, except in  
case o f there no t being a conference steamer in  
p o rt] ° t  named fo r  despatch w ith in  a week w ith  
available cargo space, in  which event shipments 
by an outsider would no t w ork  a loss of the 
rebate. The on ly  other provis ion of the agree
ment to  w h ich i t  is necessary to re fer is that°each 
of the parties to i t  was a t lib e rty  to  w ith d ra w  
from  the agreement on notice. Upon th is  docu
m ent I  pause to make certa in observations. In  
the f irs t place, I  am o f opin ion th a t i t  discloses 
the real bargain between the defendants, and tha t 
its^ purport, is not substantia lly  a ltered by any 
evidence in  th is  case. In  the next place, I  con
clude th a t a t the date of the agreement the 
p la in tiffs  were probably in  the contem plation of 
the defendants as persons who m ig h t possibly 
send ships to  compete, bu t th a t w ith  tha t excep
tio n  the p la in tiffs  were no t objects in  the m inds 
o f the defendants when they entered in to  the 
agreement, and th a t the" defendants were 
actuated by no personal ill- fe e lin g  o r malice in  
fac t towards the p la in tiffs . T h ird ly , in  m y 
judgm ent, the  rea l object of the agreement was 
the acquisition of ga in  by the defendants, and the 
means by which they sought to  accomplish th is  
end was a com petition on the p a rt of the un ited  
shipowners against a ll the w o rld  so vigorous as to 
drive  outsiders from  the field and thus to prevent 
com petition in  the fu tu re . Th is was the d irect 
scope of the provisions as to m eeting outsiders 
and as to rebate, and the s tipu la tion  as to agents 
I  regard as inc identa l to  it ,  fo r  the members of 
the conference m ig h t well desire th a t in  such a 
con flic t they should be represented by men 
en tire ly  devoted to th e ir  plans and in terests and 
not by agents acting  fo r  shipowners engaged on 
bo th  sides in  the struggle. F o u rth ly , f am of 
opin ion th a t com petition was in  substance the 
on ly  weapon w h ich  the defendants intended to 
use against th e ir  riva ls  in  trade. ISTo tho ugh t of 
using violence, m olestation, in tim id a tio n , fraud, 
o r m isrepresentation was entertained by the 
defendants. B rie fly  speaking, therefore, the 
scheme of the conference was by means of compe
t it io n  in  the near fu tu re  to prevent com petition 
in  the rem oter fu tu re . On the ‘22nd A p r i l  in te r
views took place between M r. G e lla tly , the 
m anaging d irec to r o f the p la in t if f  company, and 
the defendants,_ Swire, Macgregor, H o lt, and 
Sutherland, w h ich  have been insisted on as 
im p o rta n t by both sides in  argum ent before us. 
M r. G e lla tly  tr ie d  to  persuade the defendants to  
a llow  h im  to  have a place in  th e ir  arrangements, 
and, fa ilin g  th is , threatened, to  use his own 
language, “  to  smash rates ”  at Hankow. W hat 
then passed between th^> parties does not seem to 
me ve ry  m ateria l. S ho rtly  a fte r the agreement 
was entered in to  copies of i t  were tra n sm itte d  by 
m ost or a ll of the defendant firm s to th e ir  agents 
in  Shanghai in  order th a t they m ig h t act upon it .  
On the 1st M ay i t  was known to  the defendants’

agents at Shanghai th a t the P a t l ia n ,  one o f the 
p la in tiffs ’ steamships, was go ing up the r iv e r to 
H ankow  to  look fo r  a cargo of tea at the he ight of 
the season ; and she was to be fo llowed by the 
A fg h a n ,  another of the  p la in tiffs ’ fleet. On the 
8th M ay three of the conference vessels were 
sent up the r iv e r  to  add to  the conference 
vessels a lready at Hankow, and to take p a rt 
in  com peting against the outsiders fo r  home
ward fre ig h t ; and three days afterwards a 
c ircu la r was issued by the conference agents 
at Shanghai to shippers at Hankow, re fe rrin g  
by name to the P a t l ia n  and A fg h a n ,  and w arn ing  
shippers th a t the rebate would bo lost by sh ip
m ent by these or any o ther outside ships. This 
c irc u la r was much insisted on by the p la in t if fs ’ 
counsel as an act of h o s tility  d irected against 
the p la in t if fs ’ vessels in  pa rticu la r, and as an act 
of malice towards the p la in tiffs  pe rson a lly ; and 
they fu r th e r  observed th a t i t  d id  not disclose to 
the shippers the p rov is ion  of the agreement of 
the 7th A p r il,  by w h ich  in  certa in cases ship
ments m ig h t be made on board outsiders w ith o u t 
loss o f the r ig h t  to rebate. I n  m y opin ion the 
c ircu la r was the na tu ra l resu lt of the agreement 
of the 7th A p r i l,  and does no t ca rry  the case of 
the p la in tiffs  fu r th e r  than as an ove rt act g iv in g  
effect to  th a t agreement. Considering th a t the 
P a t l ia n  and A fg h a n  had in  1884 been"allowed to 
receive cargo w ith o u t its  en ta iling  a loss o f the 
rebate on the shippers, I  th in k  th a t the reference 
to those ships by name was fa ir  towards the 
shippers and does no t show any personal malice 
against the p la in tiffs . On the 14<th M ay the 
conference agents m et a t Shanghai and deter
m ined on a general reduction of fre ig h ts  at 
H ankow  as a means of de p riv ing  the P a t l ia n  and 
A fg h a n  o f the chance o f a successful venture, and 
in  the pious hope tha t they m ig h t go down the 
Yangtsze as they had come up— in  ballast. I n 
s tructions were accordingly sent to  Hankow, 
fre ig h ts  were reduced, and the p la in t if fs ’ ships 
obtained fre igh ts , but a t rates so low as to leave 
l i t t le  o r no p ro fit, rates which, on the evidence, 
I  conclude were brought down by the action of 
the defendants, and were lower than  would have 
been obtained i f  there had been open com petition 
and no com bination amongst the defendant firm s. 
On the 29th May, w h ils t the P a t l ia n  was fu l l  a t 
Hankow and on the po in t o f sailing, and w h ils t 
the A fg h a n  was rap id ly  tak in g  her cargo on 
board th is  action was brought. The parties 
having agreed to  leave the question of damages, 
i f  any, to  reference or a rb itra tio n , I  shall assume 
tha t the p la in tiffs  m ay show tha t in  po in t of fact 
they have sustained damage from  the defendants’ 
acts. The p la in tiffs  allege th a t the conference 
was an u n la w fu l conspiracy; th a t the agreement 
then entered in to  was carried in to  execution by 
the sending up of the three ships expressly to  
compete w ith  the p la in tiffs ’ vessels, by the c ircu la r, 
and the  reduction  of f re ig h ts ; th a t these acts 
were w ro n g fu l and have caused damage to 
them, and consequently were actionable. I  
cannot doubt th a t whenever persons enter in to  
an agreement w h ich constitutes at law an in d ic t
able conspiracy, and th a t agreement is carried  
in to  execution by the conspirators by means o f 
an un la w fu l act o r acts which produce priva te  
in ju ry  to some person, th a t person has a cause of 
action against the  conspirators.

W as the agreement in  the present case an un-
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la w fu l conspiracy ? “  The crim e of conspiracy,
said T indal, C.J., speaking fo r the judges attend- 
in g  the House of Lords in  O 'C o n n e ll s case (11 L I. & 
F in . 233)— “  the crim e of conspiracy is complete i f  
tw o or more than tw o should agree to do an illega l 
th in g — i.e ., to effect som ething in  its e lf un law ful, 
or to  effect by un law fu l m eins som ething w h ich 
in  its e lf may be in d iffe re n t o r even la w fu l.”  “ A  
conspiracy,”  said W illes, J., “  consists in  the 
agreement of tw o or more to  do an un law fu l 
act, o r to  do a la w fu l act by un la w fu l means. In  
a ll cases, therefore, a conspiracy is an agreement 
to  do an un la w fu l act. I t  is im m a te ria l whether 
th a t act be (a) the p rin c ip a l object and end of the 
agreement, as an agreement to  k i l l ,  or (6) a sub
ord inate act towards the p rinc ip a l object, as in  
an agreement to support a tru e  t i t le  by forged 
deeds o r suborned witnesses. A ga in , the act 
m ay be un law fu l (a ) because i t  would be un la w fu l 
in  each o f the agreeing parties even i f  he d id  i t  
a lone; o r (b) because th o u g h - la w fu l in  one i t  
is un law fu l in  tw o o r more. The f irs t  in q u iry  
then w h ich  arises is th is  —  was the p rinc ipa l 
object and end of the agreement illega l?  I  
answer th a t th a t object and end was the acqui
s ition  of ga in by the defendants. T ha t is law fu l, 
and I  suppose even commendable according to  
the law of th is  country, provided the means used 
be la w fu l. W hat, then, were the means intended 
to be used ? They were, as I  have already said, 
the exclusion o f com petition in  the rem oter fu tu re  
by severe com petition in  the near fu tu re . Was 
th a t la w fu l o r un law fu l ? I t  is not necessarv to 
consider whether com petition d irected by one 
man o r by a com bination o f men against another 
man, i f  instiga ted and p u t in  m otion from  mere 
malice and i l l-w i l l  towards him , as a means of 
do ing h im  ill-service and fo r no benefit to  the 
doer would or would no t be un law fu l or action- 
ahle. There is in  the present case no evidence 
of express malice o r o f any a c tiv ity  of the defen
dants against the p la in tiffs  except as r iv a l and 
com peting shipowners. The defendants d id  not 
aim  at any general in ju ry  of the p la in t if fs ’ trade, 
or any reduction of them  to poverty o r insolvency; 
they on ly  desired to  d rive  them  from  pa rticu la r 
parts where the defendants conceived tha t the 
p la in tiffs ’ presence in te rfe red  w ith  th e ir  own 
ga in ; the damage to be in flic ted  on the p la in tiffs  
was to  be s tr ic t ly  lim ite d  by the ga in which the 
defendants desired to w in  fo r  themselves. Tn the 
observations I  am about to make I  shall there
fore lay out o f consideration the case of com peti
tio n  used as a mere engine of malice even where 
I  do no t in  term s repeat the exception. 1 w ill 
on ly  add on th is  pa rt of the case th a t the 
charge of E rie , J. in  the case of Beg. x . H o w 
la n d s  (17 Q. B. 687, n.) draws the same d is tinc 
t io n  w h ich  I  have taken between combinations 
to  prom ote the in terests of those who combine 
and combinations of which the h u r t of another is 
the im m ediate purpose. W e have then to  inqu ire  
whether mere com petition d irected by one man 
against another is ever un law fu l. I t  was argued 
th a t the p la in tiffs  have a lega l r ig h t  to  ca rry  on 
th e ir  trade, and th a t to deprive them  of tha t 
r ig h t  by any means is a wrong. B u t the r ig h t  
of the p la in tiffs  to  trade is not an absolute bu t 
a qualified r ig h t— a r ig h t  conditioned by the 
lik e  r ig h t  in  the defendants and a ll H e r M ajesty ’s 
subjects, and a r ig h t therefore to trade subject 
to  com petition. Now, I  know no lim its  to  the
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r ig h t  o f com petition in  the defendants ; I  mean 
no lim its  in  la w ; I  am no t speaking o f morals 
o r good manners. To draw  a line  between fa ir  and 
u n fa ir  com petition, betweenwhatisreasonableand 
unreasonable, passes the power of th e  courts. 
Com petition exists when tw o  o r more persons 
seek to  possess o r to en joy the same th in g ; i t  
fo llows th a t the success o f one m ust be the 
fa ilu re  of another, and no p rinc ip le  of law 
enables us to  in te rfe re  w ith  o r to  moderate 
th a t success o r th a t fa ilu re  so long as i t  is due 
to mere co m p e titio n ; I  say mere com petition 
fo r  I  do no t doubt th a t i t  is un la w fu l and 
actionable fo r  one man to  in te rfe re  w ith  another’s 
trade by fra u d  or m isrepresentation, o r by 
m olesting h is customers or those who would be 
his customers whether by physical obstruction  
or m oral in tim ida tion . The cases o f G a r ra t t  v. 
T a y lo r  (Cro. Jao. 567); T a r le to n  x .  M 'G a w le y  
(Peake, N . P. 270); K eb le  v. H e th e r in g i l l  (11 East, 
574); C a rr in g to n  v. T a y lo r  (11 East, 571) are a ll 
cases of in terference by physica l acts, d r iv in g  
away e ithe r the b irds  o r the customers from  
the p la in tiffs ’ places of business. O ther cases 
were cited in  which one man has persuaded 
another who is under some con tract of service 
to a th ir d  to  break th a t con tract to the damage 
of such th ird  person, and the persuasion has 
been held actionable. B u t no case has been or 
I  believe can be cited where the  on ly means 
used by the defendant to  in ju re  the p la in t if f  
has been com petition pure and simple. I  th in k  
th a t i f  we were now to  ho ld  in terference by 
mere com petition u n la w fu l we should be la y in g  
down law both novel and a t variance w ith  tha t 
which modern leg is la tion has shown to be the 
present po licy of the State. B u t i f  one man may by 
com petition s trive  to  d rive  his riva ls  ou t of the 
fie ld, is i t  law fu l or un la w fu l fo r  several persons 
to  combine together to  drive  from  the fie ld  th e ir  
com petitor in  trade ? I t  is said th a t such an 
agreement is in  re s tra in t of trade and therefore 
illega l. Be i t  so. B u t in  w hat sense is the word 
“ ille g a l”  used in  such aproposition? In  m y opinion 
i t  means tha t the agreement is one upon which no 
action can be sustained, and no re lie f obtained at 
law  o r in  equ ity , but i t  does not mean th a t the 
en tering  in to  the agreement is e ithe r ind ic tab le  
o r actionable. The au thorities on th is  po in t are, 
I  th in k , w ith  a single exception, u n ifo rm . In  
M itc h e ll x . R e yn o ld s  (1 8m. L . C. 430, 9 th  edit.) 
Parker, C.J., in  discussing contracts in  res tra in t of 
trade, says: “  I t  is not a reason against them  th a t 
they are against law, I  mean in  a proper sense, 
fo r  in  an im proper sense they are.”  I n  P r ic e  v. 
G reen  (16 M. &  W . 346) Patteson, J., in  de live r
in g  the judgm en t of the Exchequer Chamber 
upon a covenant held vo id  as in  re s tra in t o f trade, 
said expressly th a t i t  was “  vo id  only, not 
ille g a l.”  In  H i l t o n  x . E che rs le y  (6 E. &  B. 47) the 
bond was addressed, no t as in  M itc h e l l v. R ey
no ld s , on ly to  negative acts, such as no t trad ing , 
b u t to  positive acts, such as ca rry in g  on works 
under pa rticu la r d irections and closing the w orks 
a t the d ic ta tion  of a m a jo rity  of the com bin ing 
owners. In  th is  case a ll the judges both in  the  
Courts o f Queen’s Bench and the Exchequer 
Chamber held tha t the bond could no t be enforced, 
b u t Crompton, J. alone though t i t  created an in 
dictable offence, Lo rd  Campbell, C.J. and E rie , J. 
expressing an opposite opinion, and the C ourt 
o f Exchequer Chamber ca re fu lly  absta in ing from

3 0
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expressing any op in ion on the po in t. The lan
guage of a ll the  judges in  the cases o f H o rn b y  y. 
Close (L . Rep. 2 Q. B. 153) and F a r r e r  v. Close 
(L . Rep. 4 Q. B. 602) is consonant w ith  th a t of 
L o rd  Campbell and E rie , J. in  H il to n  v. E c lc e rs le y ; 
and Crom pton, J. is, I  believe, the on ly judge 
who has ever h ith e rto  held such contracts illega l 
as w e ll as void. I f  every agreement in  res tra in t 
o f trade were not on ly  void b u t un la w fu l in  the 
R tricter sense o f the word, i t  would fo llow  tha t, as 
every agreement m ast be at least between tw o per
sons, every such agreement w ould constitu te  an 
ind ic tab le  offence, and yet not a single case has been 
c ited  of a conspiracy constitu ted  by  a mere agree
m ent between tw o persons in  undue re s tra in t of 
the trade of one of the contractors. T h is  silence 
of the books is ve ry  s ign ificant.

I t  was fo rc ib ly  urged upon us th a t combinations 
like  the present are in  th e ir  na ture  calculated to 
in te rfe re  w ith  the course of trade, and th a t they 
are there fore so d ire c tly  opposed to  the in te rest 
wh ich the State has in  freedom of trade and in  th a t 
com petition w h ich  is said to be the life  of trade, 
th a t they m ust be ind ictab le . I t  is p la in  th a t 
the  in te n tio n  and object o f the com bination be
fore us is to  check co m p e titio n ; bu t the means i t  
uses is com petition, and i t  is d ifficu lt, i f  not im - 

ossible, to  weigh against one another the proba- 
ilit ie s  o f the em ploym ent of com petition on the 

one hand and its  suppression on the o th e r ; no r 
is i t  easy to say how fa r  the success of the com
b ina tion  w ou ld  arouse in  others the desire to 
share in  its  benefits and by com petition  to  force 
a way in to  the m agic circle. I n  W ickens  v. E v a n s  
(3 Y . &  J. 318) i t  was suggested th a t the 
brewers or d is tille rs  o f London m ig h t enter in to  
an agreement to  d iv ide  the m etropolis in to  d is
tr ic ts , the effect of w h ich m ig h t be to  supply the 
pub lic  w ith  an in fe r io r com m odity at a h igher 
price. Th is a rgum ent was m et by H u llock , 
B. by th is  observation : “  I f  the brewers 
o r d is tille rs  o f London were to come to  
the  agreement suggested, m any o ther persons 
would soon be found to  prevent the resu lt a n tic i
pated, and the consequence w ould perhaps be tha t 
the pub lic  w ou ld  obta in  the artic les they deal in 
a t a cheaper ra te .”  A  s im ila r observation may 
be made in  the present instance and corroborated 
by w hat has actua lly  happened. F o r the case 
before us s tr ik in g ly  illu s tra te s  the  d iff ic u lty  of 
fo re te lling  the probable results of such a com
b ina tion  in  the public in terest. I n  fact, the 
com petition between the p la in tiffs  and defendants 
in  M ay and June 1885 brought down the fre igh ts  
from  H ankow  to the benefit, i t  m ust be supposed, 
o f the  consumer in  England. The conference 
came to  an end in  A ug . 1885, and in  the sum
m er of 1886 the ra te o f fre ig h t from  Hankow 
was determ ined by free com petition in  an open 
m arket, in  w h ich  the defendants were com peting 
w ith  one another. B u t I  do no t rest m y con
clusion on any speculations as to the probable 
effect o f such agreements as the one before us, 
b u t on th is— th a t the com bination, i f  in  res tra in t 
of trade, is p r im a  fa c ie  void on ly  and not i l le g a l; 
th a t no sta tute in  force makes such com petition 
c r im in a l; and th a t the po licy of our law, as at 
present declared by the Legis la ture , is against a ll 
fe tte rs on com bination and com petition unaccom
panied by violence o r fraud  or o ther like  in ju riou s  
acts. The ancient common law  of th is  country 
and the statutes w ith  reference to  the acts known

as badgering, fo resta lling , reg ra ting , and en
grossing ind ica ted the m ind  of the Leg is la tu re  and 
of the judges th a t ce rta in  large operations in  goods 
w h ich  in te rfe red  w ith  the more o rd ina ry  course 
of trade were in ju rio u s  to  the pub lic  ; they were 
held c rim in a l accordingly. B u t ea rly  in  the 
re ign  o f George I I I .  the m ind o f the  Leg is la ture  
showed symptoms o f change in  th is  m a tte r and 
the penal statutes were repealed (12 Geo. 3,
c. 71), and the common law  was le ft  to  its  
unaided operation. T h is  repealing sta tute con
tains in  the preamble the statem ent th a t i t  had 
been found by experience th a t the res tra in t la id  
by several statutes upon the dealing in  
corn, meal, flour, cattle , and sundry o th e r sorts 
o f v ic tua ls , by preven ting  a free trade in  the 
said commodities, had a tendency to  discourage 
the g ro w th  and to enhance the price o f the same. 
This statem ent is ve ry  notew orthy. I t  contains 
a confession of fa ilu re  in  the past, the ind ica tion  
of a new po licy fo r  the fu tu re . A n d  th is  new 
po licy has been more c learly  declared and acted 
upon in  the present re ign , fo r  the Leg is la tu re  
has by 7 &  8 V ie t. c. 24, a lte red the common law 
by u t te r ly  abolishing the several offences of 
badgering, engrossing, fo resta lling , and reg ra ting . 
A t  the same tim e th is  repeal was accompanied by 
a proviso tha t no th ing  in  the A c t contained should 
apply to  the offence of kno w in g ly  and fra u d u le n tly  
spreading, o r conspiring to  spread, any false 
rum our w ith  in te n t to  enhance o r decry the price 
of any goods o r merchandise, o r to the offence of 
preventing, o r endeavouring to  prevent, by force 
or threats, any goods, wares, o r merchandise 
being brought to  any fa ir  o r m arke t, bu t th a t 
every such offence m ig h t be punished as i f  th is  
A c t had no t been made. The comparison of the 
operative p a rt o f the sta tute w ith  th is  proviso 
goes fa r  to  draw  the line  between la w fu l and u n 
la w fu l in terference w ith  the o rd in a ry  course of 
trade o r of the m arket.

A  consideration of the statutes re la tive  to 
trade unions leads me to a s im ila r conclusion. 
I t  is no t necessary to  consider in  deta il the 
provisions o f the statutes o f 1871 and 1876 
(34 &  35 V ie t. c. 31— 39 &  40 V ie t. c. 22); bu t 
one o f th e ir  p rin c ip a l resu lts was to  enlarge 
the power of com bination between workm en 
and workm en, and between masters and masters, 
fo r  the purpose of m a in ta in in g  and enforc
in g  th e ir  respective interests, and to  remove 
the objection o f being in  res tra in t of trade to 
w h ich some of such combinations had been ob
noxious. B u t w h ils t the Leg is la tu re  thus set 
masters and men respectively free to  combine, 
they reasserted the il le g a lity  of us ing violence, 
threats, molestation, obstruction, o r coercion ; 
and here, again, the contrast between the tw o 
pieces of leg is la tion w h ich stand side by side in  
the statute-book, the one declaring mere com
binations law fu l, and the other declaring violence 
and other like  acts un law fu l, helps to  draw  the 
line  in  the  same d irection  as does the leg is la tion 
in  respect o f trade combinations : (cf. the statutes 
34 &  35 V ie t. c. 31 and c. 32.) Thus the stream of 
modern leg is la tion  runs s trong ly  in  favour of 
a llow ing great combinations of persons in terested 
in  trade and in tended to govern o r regulate the 
proceedings o f large bodies of men, and thus 
necessarily to  in te rfe re  w ith  w hat w ou ld  have 
been the course of trade i f  unaffected by such 
combinations. I  therefore conclude th a t the
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com bination in  the  present case cannot be he ld 
ille g a l as opposed to  the  po licy of the law.

I t  remains to  in qu ire  w hether the  au thorities  
assist in  the decision o f the Question before us. As 
regards an in d iv id u a l, I  have already po in ted out 
th a t fo r  one man to  in te rfe re  w ith  the la w fu l 
trade o r business o f another by  m olestation o r 
any physica l in terference, o r by fraud  o r m is
representation, may be an actionable wrong. B u t 
no a u th o r ity  appears to  show th a t fo r  one m an to 
in ju re  the business of another by mere com peti
t io n , even though i t  m ay be successfully d irected 
to  d r iv in g  the r iv a l ou t o f the  tow n where 
he dwells, or ou t o f the business w h ich  he 
carries on, is aqtionable. A n d  the silence o f the 
books is s trong evidence th a t such acts are 
no t actionable. W ith  regard to  lik e  acts done 
by  a com bination o f persons, the au thorities  are 
n o t ve ry  numerous. There are certa in  
general statements in  text-books, o f which 
the passage in  H aw k ins ’ Pleas of the Crown, 
vol. 1, p. 446, m ay be taken as a fa ir  specimen.
“  There can be no doubt,”  he says, “  bu t th a t 
a ll confederacies whatsoever, w ro n g fu lly  to  
pre jud ice  a th ird  person, are h ig h ly  c rim ina l 
a t common law, as where divers persons con
federate together by in d ire c t means to  im poverish 
a th ird  person.”  F o r th is  p roposition  H aw kins 
cites au tho rities  re la tive  to tw o cases : F irs t, 
B e x  v. K im b e r ly  (1 Lev. 62), w h ich was a con
sp iracy to  in d ic t the prosecutor fo r  having 
begotten a bastard c h ild  on the body o f one of 
the conspirators— a case, therefore, w h ich has 
no th ing  to  do w ith  the question now in  hand. 
Secondly, B e x  v. S t i r l in g  (1 Lev. 126), in  w h ich 
the  ind ic tm en t charged certain brewers of Lo n 
don w ith  a conspiracy to  refuse to sell sm all beer, 
w ith  a view  to im poverish the excisemen, and 
w ith  in te n t to  move the common people to  p u ll 
down the Excise house, and to b r in g  the excise
men in to  hatred of the people, and to im poverish 
and disable them  fro m  paying th e ir  re n t to 
the  K in g . The defendants were found g u ilty  of 
counselling and assembling to  im poverish the 
excisemen, and no t g u ilty  of the res idue ; and 
thereupon u ltim a te ly  ju dg m en t w ent fo r  the 
Crown. The real ground of the decision was, as 
stated by H o lt, C.J. in  B eg. v. D a n ie l l (6 Mod. 99), 
th a t the offence of the defendant was of a pub lic  
na ture, and levelled a t the Government, and i t  is 
there fore no a u th o rity  in  respect o f a combina
t io n  w h ich  has no such ob ject o r effect. B u t one 
argum ent as i t  appears in  S iderfin  is im portan t. 
I t  was urged fo r the defendants th a t i t  was no t an 
offence punishable by our law  fo r one man to 
depauperate another, w ith  a view  to enrich h im 
self, by se lling  commodities at cheaper rates. 
The cou rt d id  no t deny th is  proposition , bu t drew 
a d is tin c tio n  based upon the allegations of the in 
fo rm ation , w h ich  were supported by  the  verd ic t, 
th a t the Excise was parcel of the revenue o f the 
K in g , and th a t to  im poverish the excisemen was 
to  render them  incapable o f paying these revenues 
to  the K in g . So fa r, therefore, as the case goes, 
i t  is an au th o rity  ra the r fo r the  defendants than 
fo r  the  p la in tiffs  in  th is  case. The next^case th a t 
seems re levant is B e x  v. Eccles (1 Lea C. C. 274), 
before L o rd  M ansfield and the  C ourt of K in g  s 
Bench. The defendant and six  o ther persons 
had been convicted on tw o counts, charg ing th a t 
the  defendants and others, devis ing u n la w fu lly  
and by in d ire c t means to im poverish one Booth,

and to  h inder h im  from  exercising the  trade of a 
ta ilo r, conspired by w ro n g fu l and in d ire c t means 
to  im poverish h im , and to  h inder h im  from  
exercising his said business; and the defendants, 
according to  th e ir  said conspiracy, d id  so h inder 
h im . I t  was moved, in  arrest of judgm ent, th a t 
the means by which the m ischief was to be 
effected ough t to  have been set out, b u t the 
in d ic tm e n t was held sufficient. The na ture  ox 
the acts done by the defendants does no t appear, 
nor is i t  easy to  learn precise ly on w hat p r in 
ciples the cou rt proceeded. L o rd  E llenborough in  
B e x  v. T u rn e r  (13 East, 228) said th a t the case 
seemed to  have been determ ined on the ground 
of re s tra in t of trade, in  w h ich  case i t  w ou ld  p ro 
bably be no a u th o rity  since the leg is la tion  of 
th is  re ign  w ith  reference to  trade unions. I t  
regarded as an a u th o rity  m ere ly on the sufficiency 
of the ind ic tm ents, i t  appears open to  some ques
tion . I n  any event, i t  th row s no clear l ig h t  on 
the m a tte r now fo r  decision. The case o f C ousins  
v. S m ith  (13 Ves. 542) is probably no t applicable, 
since i t  proceeded on the v iew  of a cou rt of 
equ ity  of fo re s ta llin g  and reg ra ting , and those 
practices are no t now un law fu l. The equitable 
shadow o f these crimes m ust, I  th in k , have dis
appeared from  the crimes themselves. These 
are, so fa r as I  am aware, a l l the re levant autho
rities , and none of them  appears to  me to  sup
po rt the  p roposition  th a t mere com petition of 
one set o f men against another man, carried  on 
fo r the purpose of gain, and not ou t of actual 
m alice, is actionable, even though  intended to 
d rive  the  r iv a l in  trade away from  his place of 
business, and tbougb th a t in ten tion  be actua lly  
ca rried  in to  effect. F o r these reasons, I  ho ld  
th a t the judgm en t o f the L o rd  Chief Justice was 
r ig h t,  and th a t the appeal should be dismissed 
w ith  costs. A p p e a l d ism issed .

S olic ito rs  fo r p la in tiffs , G e lla t ly  and W a rto n .
S olic ito rs fo r  defendants, F re s h fle ld s  and 

W ill ia m s .

T u esda y , D ec. 3, 1889.
(Before L o rd  E sher, M .E ., L in d le y  and L opes, 

L .JJ ., assisted by N au tic al  A ssessors.)
T he E iv e r  D erw ent, (a)

ON APPEAL PROM THE PROBATE, DIVORCE, AND  
ADM IRALTY d iv is io n  ( a d m ir a l t y ).

C o llis io n — B iv e r  T ham es— Vessel c ro ss in g  r iv e r —  
B u ie s  a n d  B y e -la w s  f o r  the  N a v ig a t io n  o f  the  
BAver T ham es, a r ts . 24, 25.

A  s tea m sh ip  ceases to  be “  c ro ss in g  f r o m  one s ide  o f  
the r iv e r  to w a rd s  the o th e r s ide  ”  w i th in  the  
m e a n in g  o f  a r t .  24 o f  the B u ie s  a n d  B y e -la w s  f o r  
the  N a v ig a t io n  o f  the B iv e r  T ham es w hen  he r 
stem  has go t so f a r  across th a t i t  ca n  go no  
f u r t h e r , a lth o u g h  she is  s t i l l  a th w a r t  the s tre am  ; 
b u t w here  a  vessel is  s w in g in g  f o r  the  p u rp o se  o f  
tu r n in g  in  the r iv e r  w i t h  h e r a n ch o r d o w n  b u t n o t 
h o ld in g , she is  n o t a  crossed s h ip  i f  she is  s t i l l  
m o v in g  to w a rd s  the shore, a lth o u g h  she m a y  have  
go t m o re  th a n  a th w a r t ,  a n d  a lth o u g h  he r s te rn  
m a y  be s w in g in g  to  the  t id e .

The s tea m sh ip  A ., h a v in g  come u p  the T ham es as 
f a r  as B u g sb y 's  B e a ch  o n  the f lo o d  tid e , w as ab ou t

(a) Reported by J. P. A spin at.i . and Butleb  A s p in a ll , Esqrs.,
1 BarriaterB-at-Law.
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to  tu r n  head do w n , a n d , h a v in g  w h is tle d , he r h e lm  
w as p o rte d  a n d  a n c h o r le t go so th a t i t  m ig h t  
dredge, a n d  she began to s w in g  ro u n d . M e a n 
w h ile  the s tea m sh ip  B .  D ., w h ic h  h a d  been co m in g  
u p  the r iv e r  a s te rn  o f  the A .,  in s te a d  o f  ta k in g  
a n y  steps to keep o u t o f  the w a y  o f  the A .,  
a lth o u g h  she saw  th a t the A . w a s  d o in g  n o th in g  
to  keep o u t o f  he r w a y  in  obedience to a r t .  24 o f  
the T h am e s  B u ie s  a n d  B y e -la w s , cam e o n  a n d  
c o llid e d  w i th  the  A .

M e ld , th a t bo th  vessels were to b lam e, the A . because, 
be ing a  c ross ing  s h ip , she neglected to  keep o u t o f  
the w a y  o f  the B . D ., a n d  the B . I ) ,  because, a f te r  
she saw  th a t the A .  w as  n e g le c tin g  he r d u ty  to  
keep o u t o f  the w a y , she f a i le d  to take  a n y  steps 
i n  su ff ic ie n t tim e  to  a v o id  the c o llis io n .

T his was an appeal by the  defendants in  a col
lis ion  action i n  re m  from  a decision of B u tt,  J. 
find in g  th e ir  vessel, the B iv e r  D e rw e n t, solely to 
blame.

The collis ion occurred between the p la in t if fs ’ 
steamship the A lle n d a le  and the defendants’ 
steamship the B iv e r  D e rw e n t in  the  r iv e r  Thames 
on the 19th Dec. 1888.

The facts alleged by the p la in tiffs  were as 
follows S h o rtly  before 10.20 a.m. on the 19th 
Dec. the A lle n d a le , a steamship o f 569 tons reg is
ter, laden w ith  a cargo o f coals, was, w h ils t on a 
voyage fro m  Newcastle-on-Tyne to  London, in  
Bugsby’s Reach in  the r iv e r  Thames. The A l le n 
d a le , w h ich had been on the south side o f m id 
channel, had received orders from  the coal 
de rricks  to b r in g  up, and accord ing ly  her w h is tle  
was blown three blasts, her engines were moved 
easy ahead, and her helm  was ported, and when 
she had got across m id-channel and her stem was 
e igh ty  feet fro m  the no rth  shore, her engines were 
stopped and her anchor was le t go to sw ing her 
round head down stream. Before the A lle n d a le  
had fin ished sw ing ing  and was s t i l l  heading 
towards the n o rth  shore, the steamship B iv e r  
D e rw e n t (wh ich had been prev iously  seen from  a 
h a lf to  three-quarters o f a m ile  lower down the 
r iv e r)  was observed six o r seven sh ip ’s lengths off 
cn the  starboard quarter, and com ing up the r iv e r  
at considerable speed. Instead o f go ing under the 
stern o f the  A lle n d a le , the B iv e r  D e rw e n t was 
suddenly seen to  come to  starboard, and, a lthough 
the engines o f the A lle n d a le  were a t once reversed 
fu l l  speed, the B iv e r  D e rw e n t came on and w ith  her 
stem s tru ck  the A lle n d a le  on the starboard side 
ju s t before the engine room.

The facts alleged by the defendants were as 
f o l l o w s S h o r t l y  a fte r 10 a.m. on the 19th Dec. 
the B iv e r  D e rw e n t, a screw steamship o f 504 tons 
reg is ter, laden w ith  a general cargo, was in  the 
r iv e r  Thames, in  the course o f a voyage from  
Terneuzen to London. The weather was fine 
and clear, and the  tide  was f irs t  quarte r flood. 
The B iv e r  D e rw e n t was at the top of W oolw ich 
Reach, on the n o rth  side of m id-channel. She 
was m ak ing  about tw o knots th rough  the water, 
fo llow ing  nearly in  the wake o f a steamship 
called the  Jam es S o th e rn , and be ing followed by 
another steamship. I n  these circumstances those 
on board the B iv e r  D e rw e n t observed the A lle n d a le ,  
w hich had prev iously  passed the B iv e r  D e rw e n t, 
d is tan t about a qua rte r of a m ile, about tw o to 
three po ints on the p o rt bow o f the  R iv e r D e r 
w en t, and ly in g  w e ll over on the south shore 
apparently s ta tionary. A t  about th is  tim e  the
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Jam es S o th e rn  was observed to begin to  sw ing 
w ith  her head to  the no rth  shore, and the engines 
o f the B iv e r  D e rw e n t were stopped and her helm 
starboarded so as to pass under her stern. W hen 
the B iv e r  D e rw e n t had answered her helm  about 
a po in t, the helm was steadied and the engines 
set ahead dead slow. The B iv e r  D e rw e n t was 
then in  a position  to  pass astern of the Jam es  
S o th e rn  and well clear of the A lle n d a le , when the 
la tte r  was observed to  be com ing ra p id ly  ahead 
across the rive r, and across the course o f the 
B iv e r. D e rw e n t. The engines of the B iv e r  D e rw e n t 
were a t once reversed f u l l  speed, her helm was 
starboarded, and her w h istle  was blown three 
short blasts. The A lle n d a le  and the steamer 
fo llow ing  the B iv e r  D e rw e n t were hailed to  go 
astern, bu t the A lle n d a le  was now seen to  have 
her anchor down, and, instead of do ing a n y th in g  
to  keep ou t of the way o f the B iv e r  D e rw e n t, she 
came on and w ith  her starboard side s tru c k  the 
stem of the B iv e r  D e rw e n t.

I t  appeared th a t the A lle n d a le ’s anchor was not 
le t go fo r  the purpose of ho ld ing, bu t m erely in  
order to  check her round  by its  d redg ing over the 
ground.

The m ain a llegation against the B iv e r  D e rw e n t 
was, th a t she came up the r iv e r  w ith o u t keeping 
a good look-out, and tha t, instead o f ac ting  w ith  
her engines, they were on ly  stopped about two 
m inutes before the co llis ion. I t  appeared from  
her own engineer’s log  th a t her engines were 
stopped and reversed on ly  two m inutes before 
the co llis ion, and th a t prev iously  to  th a t they 
had been going ahead fo r seven m inutes.

The m ain a llegation against the A lle n d a le  was, 
th a t she had broken a rt. 24 o f the Rules and Bye
laws fo r  the N av iga tion  of the R iv e r Thames in  
neglecting to  keep out of the way o f the B iv e r  
D e rw e n t, whose d u ty  i t  was, under a rt. 25, to 
keep .her course. The defendants alleged th a t the 
A lle n d a le  began to  tu rn  and cross the r iv e r  when 
she was on ly  one and a h a lf sh ip ’s lengths above 
the B iv e r  D e rw e n t, and th a t she was s t i l l  m oving 
across the r iv e r  at the tim e  o f the co llis ion. The 
p la in t if fs  alleged th a t she had begun to tu rn  some 
fo u r to  six m inutes before the co llis ion, and had 
go t over as fa r  as she could to  the n o rth  shore, 
and had ceased to  be m oving towards the shore 
fo r  some appreciable tim e  before the collision.

Butt, J,, hav ing  taken tim e  to  consider, gave 
judgm en t in  favour o f the p la in tiffs , s ta tin g  th a t 
the E ld e r B re th ren  differed as to  the tim e  i t  
would take the A lle n d a le  to  tu rn  in  the r iv e r. He 
found th a t a t the tim e  of the co llis ion the A lle n 
d a le  had begun to  ta i l  up the r iv e r  ; th a t she had 
begun to  tu rn  about five o r six m inutes before 
the co llis ion  ; th a t the B iv e r  D e rw e n t was a con
siderable distance below the A lle n d a le  when she 
tu rn e d ; th a t the A lle n d a le  had in  fac t crossed the 
r iv e r before the B iv e r  D e rw e n t was so close as to  
invo lve any r is k  o f co llis ion ; and th a t in  the 
circumstances the B iv e r  D e rw e n t was alone to 
blame.

The fo llo w in g  Rules and Bye-laws fo r  the 
N av iga tion  o f the R ive r Thames were referred 
to  and are m ate ria l to the decision :

Art. 24. Steam vessels crossing from one side of the 
river towards the other side shall keep out of the way of 
vessels navigating up and down the river.

A rt. 25. Where by the above rules one of two 
vessels is to keep out of the way, the other shall keep her 
oourse.
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S ir  W a lte r  P h i l l im o re  and D r. R a ik e s , fo r  the 
defendants, in  support of the appeal.—The A lle n 
d a le  was alone to  blame fo r the collis ion. She 
was crossing from  one side of the r iv e r  towards 
the  other, and i t  was therefore her d u ty  to  keep 
o u t o f the way of the R iv e r  D e rw e n t. The du ty  of 
the R iv e r  D e rw e n t was to  keep her course, and 
the A lle n d a le  d id  w rong in  p u ttin g  herself in  the 
way of tbe  course o f the R iv e r  D e rw e n t. The 
mere fact th a t the A lle n d a le  had stopped her 
engines and was being checked round  d id  not 
e n tit le  her to  trea t herself as outside a rt. 24.

B a rn e s , Q.C. and J . P . A s p in a l l  fo r  the respon
dents, c o n tra .— The words of a rt. 24 cast a du ty  
upon a vessel to  keep ou t of the way on ly  when 
she is “  crossing from  one side of the r iv e r to 
wards the other side.”  The A lle n d a le  had ceased 
to  be do ing th is . She had got as fa r across the 
r iv e r  as she wished, and was at the m ate ria l 
tim e s tra igh ten ing  down the rive r, not crossing 
towards the n o rth  shore. Assum ing her to  have 
been in  m otion a t the tim e o f the collision, i t  was 
on ly  the m otion inc identa l to s tra igh ten ing  in  the 
r ive r. I n  fact, her engines were stopped, and she 
had already begun to  sw ing w ith  the assistance of 
her anchor.

L o rd  E sher, M .R.— The decision in  th is  case 
depends m a in ly  upon the tru e  construction  of 
arts. 24 and 25 of the  Rules and Bye-laws fo r the 
N av iga tion  o f the R ive r Thames, whether they 
are applicable, and i f  so w hat is th e ir  applica
b i l i t y  to  the  facts of th is  case. The f irs t  th in g  
to  be observed about these tw o rules is th a t th e ir  
a p p licab ility  in  conterm inous; they m ust both 
begin to  apply to  a g iven case a t the same 
moment, and they m ust both cease to  apply at 
the same moment. A r t .  25 is applicable to  a 
case w h ile  a rt. 24 is, and ne ither o f them  is 
applicable unless both are. Therefore the ques
tion  in  th is  case is, were these tw o artic les 
applicable a t any tim e, and i f  they were did th e ir  
ap p licab ility  end before the co llis ion took place P 
Now  we are advised th a t from  the tim e  when the 
A lle n d a le  fin a lly  made up her m ind  to  cross u n t il 
the tim e  she and the R iv e r  D e rw e n t were in  the 
position  in  w h ich  they were when the collis ion 
cook place would be about fou r m inutes ; and of 
course more than  fo u r m inutes w ould have 
elapsed before the A lle n d a le  w ould have got head 
on tide. Therefore fo u r m inutes passed fro m  
the tim e  when the A lle n d a le  f in a lly  made up her 
m ind  to  cross to the  tim e  o f collision. D u rin g  
those fou r m inutes the R iv e r  D e rw e n t was com ing 
up the r iv e r  a t a moderate speed. I t  seems to 
me to  fo llow  as an irre s is tib le  inference th a t 
fro m  the moment when the A lle n d a le  began to  
cross, th a t i f  she continued doing so and the 
R iv e r  D e rw e n t continued com ing up the  r iv e r 
there m ust have been danger of collision. Now  
w hat is the govern ing p rinc ip le  as to  the tim e  
when the navigation rules are to begin to  apply P 
I t  is a t the moment when i f  both vessels con
tinue  to do w hat they are doing there w il l  be 
danger of collision. T ha t is the tim e  when these 
rules in va ria b ly  begin to app ly . Rule 24 is, “  steam 
vessels crossing from  one side o f the r iv e r 
towards the o ther side sha ll keep out o f the 
way o f vessels na v ig a ting  up and down the 
r iv e r.”  T ha t ru le  fixes the d u ty  of a steam 
vessel which is crossing from  one side of the 
r iv e r towards the o ther side. The reciprocal

ru le  w h ich takes im m ediate e ffect and lasts jusv 
as long as the other says, “  where by the abovt 
rules one o f tw o  vessels is to  keep ou t of the way 
the other sha ll keep her course.”  T ha t ru le  fixeft 
the du ty  o f the R iv e r  D e rw e n t.

B ut, now, when is the application of these rules 
ended P T ha t depends upon the tru e  construction 
of a rt. 24. There is no d iff ic u lty  about the construc
tio n  of a rt. 25. The question is when does a rt. 24 
end, because im m edia te ly i t  ends a rt. 25 ends. The 
words are “  steam vessels crossing from  one side 
of the r iv e r  towards the o ther side,”  th a t is the 
tim e  when the ru le  is to  apply. One question to 
consider is w hether the w ord  “  crossing ”  as used 
in  the ru le  is to  have a nautica l meaning, d iffe r
ent from  its  o rd inary  meaning. In  my view i t  
has not ; I  th in k  i t  is an o rd in a ry  E ng lish  phrase 
o f crossing a given space, and th a t i t  ough t to 
be construed so as to have its  o rd inary  meaning. 
B u t we are no t a ll agreed upon th a t po in t, and 
therefore we have asked th is  question of our nau
tic a l advisers : “  In  nau tica l language, is a ship 
w h ich is crossing the r iv e r  s t i l l  a crossing ship when 
her head has got as fa r  across the r iv e r  as i t  can 
go, w h ile  her stern is s t i l l  a th w a rt the r iv e r  P ”  
They te ll us in  nautical language in  th e ir  opinion 
under such circumstances she would be a crossed 
ship. I  m ust, however, g ive vent to  m y own 
view  much as I  respect the irs, and I  th in k  th a t 
is a w rong and most dangerous in te rp re ta tio n  of 
the ru le. I  should have th o u g h t tha t, as long as 
a ship is in  the course o f pe rfo rm ing  the 
manœuvre of crossing, as long as she is in  m otion 
pe rfo rm ing  the manœuvre, she is s t i l l  a crossing 
ship. Take th is  example : when a ship lets go 
an anchor fo r  the purpose of checking herself 
round she is s t i l l  in  m otion, and when she is s t i l l  
bod ily  m oving towards the  no rth  side, as in  the 
present case, I  should have though t th a t she con
tinued  to  be a crossing ship u n t il the whole of 
her was at the place across the r iv e r  where she 
intended to be. I  m yself th in k  th a t i f  you fa ll 
short of tha t, th a t i f  you say th a t w h ils t her 
s tern is a thw art the rive r, as in  the case o f a long 
ship i t  may be up to  m id-channel, she may be 
regarded as a crossed ship, such in te rp re ta tion  
w i l l  be ve ry  dangerous. I  know  th a t m y 
learned brothers d iffe r from  me, and th in k  th a t 
when a vessel’s head has go t as fa r  across 
the  r iv e r as i t  can go she is a crossed 
ship a lthough her stern is s t i l l  a th w a rt the rive r. 
B u t 1 do no t th in k  e ither of them  would say 
th is , th a t i f  a ship stops w h ile  crossing at a place 
short o f tha t, fo r  any purpose you please, b u t in 
tend ing  to  go on fu rth e r, she is to  be regarded as 
a crossed ship. Therefore, assume the in te rp re 
ta tio n  o f the  ru le  to  be as they suggest, the 
question is, has th is  ship fu lf il le d  th a t condition 
so as to be a crossed ship ? O f course on m y 
in te rp re ta tio n  there can be no doubt tha t she was 
no t a crossed ship. I f  you adopt m y brothers 
view  i t  comes to  be a question of fac t whether 
she was a crossed ship. I f  she was not, the ru le  
was s t i l l  in  force, and i t  was her d u ty  to  keep out 
o f the way. She is also bound no t to  p u t herself 
in  such a position tha t she cannot keep out of the 
way. Now, was she in  such a position  tha t the 
ru le  d id  no t apply P Before I  state the resu lt of 
the  evidence, le t me say th is , th a t we are not 
bound down to  say th a t one set of witnesses has 
to ld  the exact tru th , and th a t the o ther has to ld  

1 the  con tra ry  o f the tru th . W e are bound to  con-
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aider, tak in g  a ll the evidence together, w hat we 
th in k  is the  tru e  state o f the facts. W hen the 
A lle n d a le  pu t her anchor down, had she deter
m ined not to  go nearer towards the n o rth  shore, 
o r was she s till,  in  fact, go ing towards th a t shore P 
She had p u t her anchor down, no t fo r  the purpose 
o f com ing to  anchor, bu t in  order to  check her
self round. When she pu t her anchor down to  
do th a t she was not stopped in  the water. She 
was s t i l l  going on. W e are a ll agreed as to tha t. 
Now, i f  she was s t i l l  go ing on, she was going 
on towards the n o rth  shore, though, no doubt, at 
the same tim e t r y in g  to get round. She was 
m aking a c irc le  as i t  were, and we are to ld  th a t 
fo r  the purpose o f pe rfo rm in g  the manœuvre of 
tu rn in g  i t  would be to her advantage to  get near 
to  the n o rth  shore. The nearer she got to  the 
no rth  shore the less the d iff ic u lty  in  b rin g in g  
her head to  tide, because the flood tide  would not 
have so much power on her starboard bow to  pre
ven t her com ing round. Therefore, she was in  
fact s t i l l  m oving towards the shore, in  a c irc le  i f  
n o t in  a s tra ig h t line. I  know her engines had 
been stopped, bu t th a t does no t at once stop the 
way of the ship, and was no t in tended to  stop the 
way of th is  ship. I t  was not intended th a t she 
should then be s t i l l  in  the water. She was check
in g  herself round  by her anchor, w h ich  was 
m oving on the g round . I t  was no t in tended to 
hold. H ad i t  been a great deal more chain would 
have been pa id  out. Therefore, i f  the A lle n d a le  
was s t i l l  m ov ing towards the shore she does not 
b r in g  herself w ith in  the m eaning o f a crossed 
ship, because her head had no t got as fa r across 
as i t  could go, not even so fa r across as i t  was 
in tended to  go. Therefore a rt. 24 was s t i l l  ap
plicable. I f  the ru le  was applicable her d u ty  was 
to keep out o f the way. In  m y opin ion, she has 
no t done so. She had got in to  such a position 
th a t she could no t get out o f the way, a th in g  
wh ich she had no r ig h t to  do. I f  she had taken 
proper notice o f the R iv e r  D e rw e n t she ought to 
have seen th a t i f  she, the A lle n d a le , persisted in  
go ing across she would certa in ly  b r in g  about a 
collison unless the R iv e r  D e rw e n t stopped. B u t 
she had no r ig h t  to  act so as to  th ro w  the obliga
tion  on the R iv e r  D e rw e n t to  stop. She ought 
to  have go t out o f the way, b u t she d id  no th ing 
to  do so. She persisted in  do ing what she wished 
to  do.

I t  has been said th a t i f  she d id  no t do tha t, 
grave m ercantile  inconvenience would resu lt 
— viz., th a t she would have to  go up the r iv e r  
a ve ry  considerable distance before she could 
tu rn . In  m y opin ion th a t signifies nothing. 
Th is regu la tion  is no t made w ith  regard to  
m ercantile  convenience. I t  is made fo r the 
safety of lives and p rope rty  on the r iv e r  Thames, 
and i f  i t  were tru e  tha t a ship would have to  go 
a m ile up the r iv e r  before she could tu rn  in  
safety, in  m y opinion she would be bound to  go 
tha t distance. B u t I  do not believe i t  to  be a 
fact tha t she would have had to  go up a consider
able distance. On the whole, therefore, I  th in k  she 
broke a rt. 24, b u t she also broke another ru le  in  
no t g iv in g  the proper w h istle  signal. I  ab jure 
absolutely and en tire ly  w hat has been urged on 
th a t p o in t in  her defence, th a t though a ru le  
existed she is to  be excused fo r no t obeying i t  on 
the ground th a t she d id  not know  it .  W ere tha t 
so i t  would make these ru les a farce. Therefore 
she broke th a t ru le , b u t inasmuch as the collis ion
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happened in  da y lig h t, and those on the R iv e r  
D e rw e n t had an op po rtu n ity  of seeing w hat the 
A lle n d a le  was do ing, her disobedience to  th a t 
ru le  is im m ate ria l. The R iv e r  D e rw e n t had a ll 
the notice, a ll the knowledge th a t she would 
have had even i f  the  A lle n d a le  had g iven the 
signal.

W ith  regard to  the  R iv e r  D e rw e n t, there is 
a govern ing ru le  o f navigation applicable to  a ll 
vessels wh ich come in to  close p ro x im ity  w ith  one 
another. I t  is a ru le  o f navigation w h ich does 
not require  any s ta tu to ry  force. Those who have 
command o f a ship have in tru s te d  to  them  the 
p rope rty  o f another, and the lives of those on 
board the ship. Therefore they m ust not do tha t 
which is unreasonable ; tha t is to  say, th a t which 
is u n s k ilfu l and negligent, w h ich  w i l l  p u t in  
jeopardy the p rope rty  and lives in tru s te d  to  
them. They also owe th is  d u ty  to  o ther ships 
na v ig a ting  near them. D id  the R iv e r  D e rw e n t  
obey th a t ru le  ? She was com ing up the r iv e r, 
she saw th a t the  A lle n d a le  was crossing the rive r, 
and, in  m y opinion, she m ust have seen tha t the 
A lle n d a le  intended to  continue crossing the r ive r, 
and th a t she d id  no t in tend to  take any steps to 
keep out of her way. I  th in k  there had come a 
tim e when she m ust have seen th a t the A lle n d a le  
had gone so fa r  th a t she could not get out o f the 
way. The officer in  charge of the  R iv e r  D e rw e n t  
ought to  have seen th a t i f  he kep t on there would 
be. the greatest danger o f collision. I  am of 
opin ion th a t he showed a w ant of due care and 
s k il l in  not stopping his way, and perhaps also in  
not starboard ing sooner. I  th in k , therefore, th a t 
we m ust ho ld both these vessels to blame, w ith  
the usual consequences as to  costs, both in  the 
cou rt below and here.

L in d le y , L .J .— W ith  respect to  the w ant o f 
care on the p a rt of the  R iv e r  D e rw e n t, i t  is un
necessary to  say much. I  do not th in k  anybody 
who takes the troub le  to  master the evidence is 
l ik e ly  to  come to  the conclusion th a t the R iv e r  
D e rw e n t was no t to  blame. Therefore i t  is not 
necessary to  enlarge upon th a t po in t. B u t the 
o ther question is a m uch more d iff ic u lt m a tte r—
I  mean the question whether the A lle n d a le  is  to 
blame. T ha t depends on the construction o f 
a rt. 24, as applied to  the tw o vessels in  th is  case. 
U p to  a certa in  po in t, anyone can understand 
what is meant by a crossing s h ip ; b u t there is or 
may be a po in t of tim e  when i t  is extrem ely 
d iff ic u lt to say whether a ship which had been cross
in g  has ceased to cross. I  fo r one had ve ry  grave 
doubt about it ,  and we havo consulted the gentle
men who assist us as to whether a ship w h ich  has 
got so fa r  across the r iv e r th a t her stem cannot 
get fu r th e r  across w ith  safety can s t i l l  be con
sidered a crossing ship because her h u ll pro jects 
a thw art the stream. I t  s truck  me th a t the true  
construction of the ru le , apart from  scientific  
evidence, is th a t, in  such circumstances, a vessel 
ought no t to  be considered as a crossing vessel. 
T ha t is m y opinion, and I  am g lad to  say tha t 
tha t op in ion is confirm ed by the gentlemen who 
assist u s ; th a t is to say, men sk illed  in  naviga
tio n  and seafaring life  are of opin ion th a t a 
vessel in  such circumstances would not be a 
crossing vessel. Therefore, i f  the A lle n d a le  had 
got in to  tha t position, I  should have said th a t 
her crossing had ceased, and th a t she was no 
longer a crossing vessel. B u t I  do not th in k
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th a t she had got in to  an y th in g  lik e  th a t position. 
I f  she had go t her head up or down the rive r, 
then o f course her crossing had ceased. B u t i t  
appears to  me th a t a vessel w h ich  is short of 
th a t, and was actua lly  com ing round as th is  was, 
is no t so near the other side as to  in c u r the 
benefit o f the construction  I  have re fe rred  to, so 
as to  be no longer a crossing vessel w ith in  the 
m eaning o f the  ru le . I  th in k  th a t from  f irs t to 
last she was a crossing vessel, and neglected the 
d u ty  cast upon her as such. I  therefore th in k  
th a t bo th  these vessels are to  blame.

L opes, L .J .— T his case depends upon the con
s truc tion  o f a rt. 24, and how fa r i t  is applicable 
to  the circumstances proved by the  evidence. I  
th rou gh ou t have enterta ined a strong opinion 
as to  w hat the true  in te rp re ta tion  of the ru le  
is ; I  was no t able to  in te rp re t i t  in  its  nautica l 
meaning, i f  i t  had a nautica l meaning, b u t I  was 
prepared to in te rp re t i t  according to  the o rd ina ry  
m eaning of the  language used. W e have had 
advice from  the assessors as to  the nautica l mean
ing  of the ru le, and i t  is satisfactory to  find  th a t 
i t  agrees w ith  m y view. G iv ing  an ord inary  
m eaning to  the language used, I  th in k  th a t a ship 
crossing has crossed when she approaches the 
o ther side as near as she safely can, though she 
be ang ling  to  the bank and a th w a rt the stream. 
A p p ly in g  the ru le  so in te rp re ted  to  the present 
case, how does i t  stand r A t  the tim e  o f the 
co llis ion the  A lle n d a le  had not approached the 
o ther side as near as she could. Indeed, we are 
to ld  by the  assessors tha t, having regard to  the 
purpose fo r w h ich she had gone towards the n o rth  
shore, she m ig h t w ith  advantage have approached 
nearer. A t  the tim e  o f the co llis ion sne was, in  
m y opin ion, s t i l l  nearing the no rth e rn  side o f the 
r iv e r. I f  th a t is so, the a rtic le  was applicable 
to  th is  case, and the A lle n d a le  a t the tim e  of the 
co llis ion  was s t i l l  a crossing ship. U nde r these 
circumstances I  am o f op in ion th a t the ju d g 
ment of the learned judge below m ust be varied 
by ho ld ing  both ships to blame.

S o lic ito rs  fo r the appellants, W . A . C ru m p  and 
S on.

Solic ito rs fo r the respondents, B o tte re ll and 
Roche.

S a tu rd a y , Dec. 7,1889.
(Before L o rd  E sher, M .R., L in d lby  and L opes, 

L .JJ ., assisted by  N autical A ssessors.)
T he D uke  of B uccleuch. (a )

C o ll is io n — L ig h ts  —  O b scu ra tio n — R e g u la tio n s  f o r  
P re v e n tin g  C o llis io n s  a t Sea, a r t .  6 M e rc h a n t  
S h ip p in g  A c t  1873 (36 8f  37 V ie t. c. 85), s. 17.

I n  a  c o ll is io n  a c t io n  w he re  e ith e r p a r ty  has i n 
f r in g e d  the R e g u la t io n s  f o r  P re v e n tin g  C o llis io n s  
a t  Sea, he is  deemed to be i n  f a u l t  u n le ss  he can  
e s ta b lish  th a t the in f r in g e m e n t  co u ld  n o t poss ib ly  
have caused o r c o n tr ib u te d  to the c o l l is io n ; a n d  
i t  is  the d u ty  o f  the ju d g e  to  d e te rm in e  u p o n  the  
evidence w he th e r o r  n o t the p a r ty  c o m m itt in g  the  
breach has sa tis fie d  the b u rd e n  o f  p r o o f  th a t the  
breach c o u ld  n o t p o ss ib ly  have occasioned o r co n 
t r ib u te d  to the c o llis io n .

T h e  s tea m sh ip  A . co llid e d  w i th  the s a i l in g  sh ip  
B ., s t r ik in g  he r on  the p o r t  bow w i th  he r s te rn .

(a) Reported hy J. P. A s p in a li, and B utleb  ASPINALL, Esqrs., 
Barriaters-at-Law.

The re d  l ig h t  o f  the s a il in g  s h ip  w a s  obscured by  
the fo r e s a i l  to a  vessel s u b s ta n t ia lly  r ig h t  ahead. 
T h e  s tea m sh ip  app roa ched  the  s a i l in g  s h ip  on  a  
b e a rin g  never less th a n  one p o in t  to  tw o  a n d  a  
h a l f  p o in ts  on  the p o r t  bow, a n d  the  re d  l ig h t  o f  
the  s a i l in g  sh ip  w as i n  f a c t  a lw a y s  op en  to  the  
steam sh ip .

H e ld , th a t, on  the p ro p e r  c o n s tru c tio n  o f  sect. V i  o f  
the  M e rc h a n t S h ip p in g  A c t  1873, a lth o u g h  the  
s a il in g  s h ip  h a d  in f r in g e d  the re g u la t io n s  as to 
l ig h ts , the c o u rt w as bo und  to co n s id e r the e v i
dence as to w h e th e r such in f r in g e m e n t  c o u ld  in  
f a c t  have c o n tr ib u te d  to  the  c o ll is io n , a n d  th a t, 
as i n  the  c ircum stance s  the  in fr in g e m e n t co u ld  
n o t p o s s ib ly  have c o n tr ib u te d  to the c o ll is io n , the  
ow ners  o f  the s a il in g  s h ip  w ere n o t to b lam e.

T his was an appeal by the p la in tiffs  in  a co llis ion  
action from  a decision of B u tt,  J. ho ld ing  both 
ships to  blame.

The collis ion occurred in  the  E ng lish  Channel 
on the 7th M arch 1889 between the _ p la in tiffs  
fu ll-r ig g e d  sa iling  ship the V a n d a lia  and the 
defendants’ steamship the D u ke  o f  B ucc leuch , 
when the  D u k e  o f  B ucc leuch  was lost w ith  all 
hands.

The facts alleged by  the p la in tiffs  were as 
fo llo w s : A t  about 10.45 a.m. on the  7th M arch 
1889 the V a n d a lia ,  a fu ll-r ig g e d  sa iling  ship of 
1422 tons reg ister, was on a voyage fro m  New 
Y o rk  to  London, laden w ith  a cargo of petroleum. 
She was in  the E ng lish  Channel, the O w ers  l ig h t 
ship bearing about N . by W ., d is tan t th irteen 
miles, sa iling close-hauled on the starboard tack, 
heading about E . f  S. magnetic, under three 
whole topsails, courses, foretopm ast staysail, and 
tw o jibs. H e r regu la tion  lig h ts  were d u ly  ex
h ib ite d  and bu rn ing  b r ig h tly , and a good look-out 
was being kept on board o f her. I n  these c ircum 
stances those on board her saw a b r ig h t lig h t, 
w h ich  proved to  be the masthead l ig h t  of the D u ke  
o f  B ucc leuch , about one end a ha lf po in ts on the 
po rt bow, and d is tan t about fo u r o r five  miles. 
Soon afterw ards the green lig h t  of the D u k e  o f  
B ucc le u ch  came in to  view  on about the same 
bearing. The V a n d a lia  was kep t on her course 
close by the w ind. The D u k e  o f  B u cc le u ch  
ra p id ly  approached, s t i l l  on the same bearing, 
and, a lthough loud ly  hailed, she came on appa
re n tly  under a starboard helm, and w ith  her stem 
s tru ck  the p o rt bow o f the V a n d a lia .

I n  consequence of the D u k e  o f  B ucc leuch  
having been lost w ith  a ll hands, the defendants 
g a v e  no evidence as to  the circumstances o f the 
collision. They proved th a t the D u ke  o f  B ucc le u ch  
was a screw steamship of 2023 tons net reg is te r, 
and th a t a t the tim e  of the  co llis ion she was on a 
voyage from  A n tw e rp  to  Ind ia , laden w ith  a 
general cargo. They also gave evidence, from  
measurements taken subsequently to  the collision, 
to  show th a t the po rt side lig h t  of the V a n 
d a l ia  was obscured by the foresail, and con
tended th a t therefore the  V a n d a l ia  was to  blame 
fo r a breach of the Regulations fo r  P reventing  
Collisions at Sea.

A t  the close of the case B u tt,  J . stated th a t he 
had determ ined to  send his assessors to  inspect 
the V a n d a lia ,  g iv in g  lib e r ty  to  the parties to  be 
represented a t such inspection by  one surveyor 
each. T h is  was accord ing ly done, and the effect 
o f the inspection appears in  the  judgm ent.

I The judgm en t of B utt, J., so fa r as is m ateria l,
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was as follows :— Com ing now to th is  case, I  have 
had the advantage of a consulta tion w ith  the 
E lder Brethren, who have been down and in 
spected th is  ship, and I  w i l l  state the resu lt of 
th e ir  observations. They te l l  me th a t th e ir  
observations have convinced them of th is  : tha t 
w ith  the yards absolute ly sharp-braced, and w ith 
out a llow ing fo r any be lly ing  of the sails, the line  
o f l ig h t shows outside the foresail, b u t th a t the 
line  of l ig h t  is above the bottom  of the foresail ; 
th a t is, the horizonta l line  o f l ig h t. They also 
te ll me th is : th a t i f  the yards, instead o f being 
sharp-braced, were checked, or. s t i l l  more, i f  they 
were square, the line of lig h t pa ra lle l w ith  the 
keel of the vessel would be considerably inside 
the outer edge of the sail, and would also be above 
the bottom of the sail. In  other words, i t  would 
be seriously obscured from  forw ard . I  have now 
to  consider what the resu lt o f tha t in fo rm ation  
m ust be. Now, assuming th a t the yards were 
absolutely sharp-braced, I  am advised tha t, apart 
from  the be lly ing  of the sail, there would be no 
obscuration of the lig h ts  even r ig h t  ahead; bu t 
th a t i t  is impossible to say w ith  a l i t t le  be lly ing  
the obscuration m ig h t no t happen. A re  the 
owners of the V a n d a lia  to be held to blame by 
v ir tu e  of the 17th section o f the M erchant Ship- 
p ing  A c t 1873 ? T ha t section is as follows : “  I f  
in  any case of co llis ion i t  is proved to  the court 
before which the case is tr ied  th a t any of the 
regulations fo r preven ting  collisions contained in  
or made under the M erchant Shipp ing A cts  1854 
to  1873 has been in fringed , the ship by which 
such regu la tion  has been in fr in g e d  shall be 
deemed to  be in  fau lt, unless i t  is shown to  the 
satisfaction of the cou rt tha t the circumstances 
of the case made departure from  the regulations 
necessary.”  Now, i t  fo llows from  what I  have 
stated tha t, in  consequence o f th is  sh ip ’s lig h ts  
being placed where they were, she was g u ilty  of 
a breach of the regulations. W hether the in 
fringem ent of the regu la tion  operated at the tim e 
in  question is another m a tte r ; bu t I  cannot hesi
tate to say, upon the advice I  have received, 
and the evidence, tha t these side lig h ts  were im 
properly  placed. How  am I  to apply the A c t of 
P arliam ent P I t  may be tha t, i f  the yards were 
braced absolutely sharp up a t the tim e, the lig h ts  
would not have been obscured by the sail from  
ahead. Here le t me state w hat I  had fo rgo tten  
to do before— th a t the E lder B re th ren  satisfied 
themselves tha t w ith  the foresail carried as a 
mainsail, th a t sail on the m ainyard would cause 
no obscuration. I t  is the foresail proper o f which 
I  have been speaking, and w ith  w h ich 1 have been 
dealing. A m  I  to take i t  th a t th is  vessel had her 
yards absolutely sharp-braced P I  do not th in k  
I  can. I  th in k  the A c t of P arliam ent was passed to 
prevent me go ing in to  those nice questions of fact, 
and I  th in k  tha t the decisions upon th is  section 
have gone upon th a t view. That being so, I  m ust 
hold th a t there was an in fringem en t of a rt. 6 of 
the Regulations fo r P reventing  Collisions a t Sea, 
which “ m ig h t possib ly”  — I  am using the words 
which I  th in k  were used in  the P riv y  Council 
and also in  the C ourt of Appeal— “ have con
tr ib u te d  to  o r caused th is  co llis ion.”  That being 
so, I  m ust ho ld the V a n d a lia  to  blame. The next 
question I  have to  consider is to ta lly  d iffe ren t—  
viz., whether the v io la tion  o f the regu la tion  did, 
as a m atte r of fact, cause the collis ion. I  th in k  
i t  clear tha t, i f  the evidence from  the V a n d a lia  is
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to  be accepted as accurate, there would have been 
no obscuration at a ll to  the D u k e  o f  B ucc leuch  ap
proach ing as she was, because the evidence is 
th a t the  witnesses saw the D u ke  o f  B u cc le u ch  at 
a bearing wh ich they describe as a po in t to  a 
po in t and a h a lf on th e ir  bow. A t  th a t breadth 
of bearing there would be no obscuration. I  am 
not qu ite  certa in  th a t I  am safe in  ta k in g  th a t 
bearing— I  doubt whether I  ought to  take i t ; bu t 
the E ld e r B re th ren  te ll me th is —tha t, even from  
r ig h t  ahead, in  the ex is ting  state o f the weather, 
the lig h ts  of the V a n d a lia  m ust ce rta in ly  have 
been vis ib le  as she rose and fe ll in  the seaway. 
Therefore a v ig ila n t look-out on the D u k e  o f  
B ucc leuch  would have in form ed her, long before 
she came in to  close p ro x im ity , o f the approach of 
the V a n d a lia .  I  therefore hold th a t there was 
an in fring em en t o f a rt. 6 of the Regulations fo r 
P reven ting  Collisions at Sea, fo r  w h ich  I  m ust 
under sect. 17 o f the M erchant S h ipp ing  A c t 
1873, ho ld the V a n d a l ia  to blame. On the o ther 
hand, I  th in k  i t  impossible to  acquit the D u k e  o f  
B u cc le u ch  from  blame, inasmuch as, upon any 
view, we th in k  they ough t—at in te rva ls , a t a ll 
events— to  have seen the side lig h t o f the V a n d a lia .  
In  the resu lt, I  pronounce both vessels to  blame.

F rom  th is  decision the p la in tiffs  now appealed.
The M erchant S h ipp ing  A c t 1873 (36 &  37 

Y ic t. c. 85), s. 17 :
I f  in any case of collision i t  is proved to the court 

before which the case is tried that any of the regula
tions for preventing collisions contained in or made 
under the Merchant Shipping Acts 1854 to 1873, have 
boen infringed, the ship by which such regulation has 
been infringed shall be deemed to be in fault, unless i t  
is shown to the satisfaction of the court that the 
circumstances of the case made a departure from the 
regulations necessary.

Gohen, Q.O. and M y b u rg h , Q.C. (w ith  them  
D r. Bailees) fo r  the appellants.— The breach 
of the  regulations d id  no t in  fac t con tribu te  
to  the collision. I t  is also subm itted  th a t i t  
could not possibly have done so. The obscu
ra tio n  o f the l ig h t  was on ly to  a vessel r ig h t  
ahead, whereas the D u k e  o f  B ucc le u ch  was 
always one o r tw o points on the bow o f the V a n 
d a lia .  The learned judge was w rong in  re fus ing 
to inqu ire  in to  those facts. H is  find in g  is con
fined to the fac t th a t the obscuration of the lig h t  
was on ly  to a vessel r ig h t  ahead. The evidence 
showed th a t the D u ke  o f  B ucc le u ch  was always 
from  one to  tw o points on the bow o f the V a n 
d a lia .  I t  is subm itted th a t the learned judge 
ought to have inqu ired  in to  the t ru th  o f th is  
alleged fact, and also whether the lig h t  would be 
obscured to  a vessel approaching on such a 
bearing. I f  i t  would not in  fact have been 
obscured to the D u k e  o f  B u cc le u ch , then the in 
fringem ent could not possib ly have con tribu ted 
to the collis ion, and therefore sect. 17 of the 
M erchant Shipp ing A c t 1873 is not applicable to 
th is  case:

The Fanny M. Carvill, 32 L. T. Rep. N. S. 646 ; 2 
Asp. Mar. Law Cas. 565; 13 App. Cas. 455, n.

S ir W a lte r  P h i l l im o re ,  B a rn e s , Q.C., and F .  
L a in g ,  fo r  the respondents, c o n tra .— The decision 
o f B u tt,  J. is r ig h t.  The A c t o f P arliam ent was 
meant to  cast l ia b i l ity  upon parties in fr in g in g  
the regulations unless upon the undisputed facts 
i t  is clear th a t the in fringem en t could not 
possibly have caused or con tribu ted to  the co l
lis ion . I t  was never intended th a t the court
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should in qu ire  in to  nice questions o f fact, about 
w h ich i t  m ig h t come to an erroneous conclusion, 
as to  whether i t  was possible th a t the in fr in g e 
ment could have con tribu ted to  the collis ion :

The Fanny M. Carvill (ubi sup.) ;
The Dunelm, 51 L. T. Rep. N. S. 214 ; 9 P. Div.

164 ; 5 Asp. Mar. Law Cas. 304 ;
The ArUow , 50 L. T. Rep. N. S. 305 ; 9 App. Cas. 

136 ; 5 Asp. Mar. Law Cas. 219.
L o rd  E sheb, M .R. —  The law  applicable to 

th is  case is th a t wh ich was la id  down in  The  
F a n n y  M . C a r v i l l  (u b i su p .). I t  has been suggested 
th a t the case has not, as to  the po in t fo r  which 
i t  has been used before us, been approved by the 
House o f Lords. I  th in k  i t  has been approved 
as to  the very po in t by the House of Lords. 1 
th in k  th a t tr ib u n a l has expressed approval of i t  
as a w ho le ; bu t, whether th a t is so o r not, I  am 
o f op in ion th a t I  should, even w ith o u t the 
a u th o rity  of the House of Lords, adopt the ju d g 
m ent in  The F a n n y  M . C a r v i l l  (u b i sup .). I  th in k  
the decision was a r ig h t  and wholesome one, and 
one to  which the judges who decided the case m ust 
in ev ita b ly  have come. They could no t construe 
th is  s tringen t A c t o f P arliam ent lite ra lly , fo r, i f  
they  did, i t  would lead to  m anifest absurdities. I  
th in k  th e ir  ru le  of construction was r ig h t. They 
in  effect say : “  W e m ust construe i t  l i te ra lly  as 
nearly  as possib le; we m ust construe i t  as s tr ic t ly  
as is possible, bu t so as not to  lead to  the 
various absurd ities wh ich have in  argum ent 
been pointed out io  u s ; short of th a t we m ust 
construe i t  to its  fu l l  extent.”  On re fe rr in g  to  
the judgm ent, I  find  they say th is  : “  T h e ir Lord- 
ships are so fa r from  dissenting from  th is  find ing, 
th a t they are prepared to go beyond what is 
d ire c tly  expressed by it ,  and to ho ld  on the evi
dence before them, and fo r the reasons next to 
be stated, tha t, in  the circumstances in  which 
these vessels were placed, the green lig h t  o f the 
P e ru  could not by any poss ib ility  have been seen 
by  those on board the F a n n y  M . C a r v i l l . ”  L a te r 
on they say : “  They conceive th a t the Legis la
tu re  intended at least to  obviate the necessity fo r  
the de term ination of th is  question o f fact— often 
a ve ry  nice one— upon con flic tin g  evidence.”  
They again say : “  The presum ption o f cu lpa b ility  
may be m et by proof th a t the in fringem en t could 
not by any poss ib ility  have con tribu ted  to the 
co llis ion .”  They then la y  down the ru le  in  these 
words : “  I t  gives effect to  the s ta tu te  by exclud
in g  proof tha t an in fringem en t w h ich  m ig h t have 
con tribu ted to  the co llis ion d id  no t in  fact do s o ; 
and by th ro w in g  on the p a rty  g u ilty  o f the in 
fringem ent the burden of showing th a t i t  could 
not possibly have done so.”  I  take i t  th a t th a t case 
decides th is  : th a t i f  i t  can be shown th a t a vessel 
— I  w ill confine m y  remarks to  lig h ts — has no t 
complied w ith  the regulations as to lig h ts , she 
m ust be held to blame, unless she can prove tha t 
the defect as to  her lig h t  o r lig h ts  could not by 
any po ss ib ility  have con tribu ted  to the collision. 
The whole burden of p roof lies upon h e r ; bu t 
the cou rt must t r y  the question of fact, whether 
the defect could by any po ss ib ility  have con
tr ib u te d  to  the collision. T ha t may sometimes 
be a very easy m a tte r to decide. F o r instance, 
i f  an approaching vessel is always broad on the 
po rt side o f a vessel which has a defect in  her 
starboard lig h t, i t  does no t take a m om ent’s con
sidera tion to see th a t the defect in  the green 
lig h t  could no t by any po ss ib ility  have con tri- 
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buted to  a co llis ion  w ith  th is  vessel w h ich  ap
proached on the p o rt side. A no ther example of 
the absurd consequences o f constru ing  the section 
s tr ic t ly  w ou ld  be th is  : Assume a ship w h ich  has a 
defective foghorn on board collides in  clear 
weather w ith  another ship. M us t the  breach of 
the  regu la tion  as to  the foghorn force the  cou rt 
to  ho ld her in  fa u lt P Those are simple cases. L e t 
us consider a less simple one. Assume a defect 
in  a l ig h t  the effect of w h ich  is to  obscure i t  
to  another ship approaching end on, o r nearly  so, 
bu t not to do so to  a vessel approaching about 
abeam. I f  tha t is p ro ve d .it is as clear as in  the f irs t 
tw o cases th a t the defect in  the  lig h t  could not 
by any poss ib ility  affect a co llis ion  w ith  a vessel 
com ing up on the beam. I t  m ay no t be so easy to  
prove, bu t th a t is im m ateria l.

Assume th a t state of th ings  to  be alleged, 
what m ust the cou rt do? There may be a 
d isoufe of evidence as to  the  quarte r from  
w hich the other ship approached, and i f  at 
the end o f the case the evidence leaves the 
cou rt in  doubt whether the o ther ship was 
com ing up on the beam or not, then the vessel 
w h ich has in fr in g e d  the regulations has fa iled  in  
the  burden of proof w h ich the  law  casts upon her. 
She has not shown th a t the defect in  her l ig h t  
could not by any po ss ib ility  have affected the 
collision, because, i f  there is any doubt whether 
the other vessel was com ing towards her from  
nearly ahead, there is s t i l l  a doubt whether the 
defective lig h t  may not have affected the collis ion. 
Therefore, i f  the evidence leaves in  doubt the 
position o f the ships, the burden o f p roof is not 
satisfied. B u t if ,  there being a con flic t of ev i
dence, the cou rt in  the resu lt is o f opin ion th a t the 
approaching vessel was com ing towards the other 
on the beam, and tha t the lig h t w ou ld  on ly be 
obscured to  a vessel approaching one o r tw o 
points on the bow, the burden ot proof is satis
fied, because the vessel on whom the burden lies 
has proved beyond a ll reasonable doubt th a t the 
defective lig h t  could not have had any effect on 
the collision. T ha t is a broad case ; bu t the p r in 
cip le is applicable to  any o ther analogous case. 
I f  there is a d ispute as to how a vessel is  approach
ing, the evidence on one side showing th a t the 
defect could not possibly have any effect on the 
collis ion, and the evidence on the o ther side show
in g  tha t i t  m ig h t, then the cou rt m ust t r y  the 
question of fact o f how the ship was approaching. 
I f ,  as I  said before, the cou rt is le ft  in  any doubt 
at a ll, the ship w h ich has in fr in g e d  the regu la 
t io n  fa ils in  the burden of proof. B u t, though 
there is a con flic t of evidence, i f  the  court, a fte r 
having heard it ,  comes to  a clear conclusion th a t 
the vessels were so approaching one another tha t 
the defect in  the lig h t  could no t possib ly affect 
the  collision, the cou rt m ust say so, and the defect 
then becomes im m ate ria l. Therefore I  say th a t the 
burden of p roof lies on the ship whose lig h ts  are 
shown to  be defective, and she m ust sa tis fy  the 
cou rt c learly  of th is, b u t i f  she leaves i t  in  doubt 
she has fa iled in  the burden o f proof.

L e t us see how th a t w i l l  apply to  the  p re
sent case. There is a defect in  the V a n -  
d a l ia ’s l ig h t. I f  there had been any doubt as 
to  the  extent of th a t defect, we m ust have 
taken the worst view o f i t  as against her. I f  
i t  had been in  doubt w hether the obscura
t io n  was |  po in t or 2 \  po in ts, we m ust have 
taken i t  as being '2J points. B u t in  th is  case we

3 P
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have had not m erely the evidence o f witnesses, 
b u t also the resu lt o f an inspection o f the vessel 
by tw o T r in ity  Masters, who had an op po rtu n ity  
o f ju d g in g  exactly of the na ture and extent o f 
t.he obscuration— w hat d id  they repo rt to  the 
learned judge ? I  have seen h im  personally, and 
he has to ld  me exactly w hat his assessors re 
ported to  him . A f te r  the m ost care fu l examina
tion , they came to  the  conclusion tha t, i f  the sails 
of th is  vessel were braced absolutely sharp, there 
would be no obscuration o f the ligh ts , even to a ship 
s tra ig h t ahead; bu t th a t i f  they were no t braced 
absolutely sharp, there was— not a continuous 
obscuration— a casual and occasional obscuration 
of lig h ts  to  a ship com ing end on, o r nearly  end 
on. and th is  obscuration would on ly take place i f  
the ship was p itch in g , and then on ly  fo r  a short 
tim e. B u t a vessel approaching end on has a 
r ig h t  to have the fu l l  extent of the lig h ts  open to  
her continuously d u rin g  the tim e she is called 
upon to  act. I f ,  therefore, a vessel were approach
in g  her end on o r nearly end on, the  question 
would not be whether the p a rtia l and m om entary 
obscuration of the lig h t prevented her from  see
in g  the V a n d a lia .  The question would be whether 
i t  m ig h t no t prevent her seeing the V a n d a lia  
d u rin g  any pa rt o f the tim e  d u rin g  w h ich  she 
m ig h t have to act, and so affect her conduct. I f  
tha t were so, the V a n d a lia  would fa il, because 
the cou rt could no t say th a t by no po ss ib ility  
could the obscuration have any effect on the con
duct o f the o ther vessel. I  m ay say th a t the 
gentlemen who assist us have made calculations 
from  the measurements, and, from  the d raw ing  
they have made, I  at f irs t tho ugh t th a t they were 
go ing to  te ll us th a t th is  l ig h t was never obscured 
at a ll. The obscuration is as fine as tha t. B u t, 
as a m a tte r of fact, they agree w ith  the report of 
the T r in i ty  Masters, and g ive us the same advice 
as was given to the learned judge. I f  th a t is so, 
the question is, are we satisfied th a t these vessels 
were approaching each o ther so th a t such an 
obscuration could not possibly have affected the 
conduct of the steamer in  the then ex is ting  c ircu m 
stances ? T ha t depends on how the steamer was 
approaching the V a n d a lia .. W e are satisfied 
on the evidence th a t the V a n d a lia  was kep t close- 
hauled on the  starboard tack, heading as nearly  
as possible east by her compass. Now, how was 
the steamer approaching her ? W e know p re tty  
w e ll where the V a n d a lia  was w ith  regard to  the 
Channel and the coast, and we know th a t the 
steamer was com ing out from  the land towards 
her. and showing the green lig h t  to  her. I t  is 
argued th a t those on the V a n d a lia  m ig h t see the 
steamer’s green l ig h t  nearly ahead at a distance 
of tw o  m iles and ye t come in to  collis ion w ith  her. 
T ha t I  th in k  im possib le; i f  th a t bearing and d is
tance were tru e  the steamer m ust have crossed. 
Therefore I  do not th in k  she was ahead of the 
V a n d a l ia  a t a distance o f two m iles, or a t any tim e. 
On the whole, I  have come to  the conclusion th a t 
i t  is  sa tis fa c to rily  proved th a t the steamer never 
was ahead of the V a n d a lia — when I  say ahead, I  
do no t l im it  m yself to  a qua rte r o r h a lf a po in t. 
I  say she never could have been w ith in  1-| po in ts 
o f be ing ahead o f her. Now, the steamer was 
approaching showing her green lig h t, the bearing 
ot which g radually d im inished to I f  points. There
fore we have got these facts : The lig h t  is  on ly  
obscured to  a vessel approaching ahead o r nearly 
ahead, and cannot have any effect on a vessel

w h ich  is approaching on a bearing of I f  points, 
and the steamer is never less than I f  po in ts on 
the bow. W ha t is the conclusion P I t  is th a t 
the obscuration o f th is  lig h t  could no t possibly 
have been apparent to  th is  steamer, as she was 
in  fac t approaching her. I f  th a t is so, the decision 
in  The F a n n y  M . C a r v i l l  (u b i su p .) applies. Those 
on whom the burden of p roof rested have made 
ou t a ll th a t they need establish. Therefore I  th in k  
th a t the defect in  th is  l ig h t ought not to  have 
the resu lt of m aking  me declare the V a n d a lia  to  
be. in  fa u lt, being pe rfectly  convinced th a t in  
po in t o f t ru th  i t  never had any effect on the 
collis ion. W here I  ven ture to d iffe r from  B u tt, J. 
is, th a t I  th in k  he narrowed the ease too much 
from  The F a n n y  M . C a r v i l l  (u b i sup .). H e came 
to the conclusion th a t he ought not to  inqu ire  
in to  the position o f the vessels. I  th in k  he was 
bound to inqu ire , and, had he done so, I  th in k  he 
would have come to  the same conclusion as we 
have done. Therefore the po in t o f law  on which 
I  d iffe r from  h im  is t h is : H e said he ough t not 
to  inqu ire  in to  the position of these tw o vessels. 
I  th in k  he ought. I  have endeavoured to  show 
th a t the whole burden of p roof rests on the 
vessel whose lig h ts  were defective, and th a t she 
m ust show tha t th a t defect could not have any 
effect on the collis ion. I  th in k  the V a n d a lia  has 
satisfied th a t burden, and tha t therefore she is 
not to  blame. I f  the defect as to  her l ig h t  could 
not have obscured it  from  the steamer, nobody 
can have any doubt b u t th a t the steamer was 
solely to  blame. The judgm ent o f the A d m ira lty  
C ourt m ust be varied, and the fin d in g  m ust be 
th a t the steamer was solely to blame.

L i n d l e y ,  L . J .  —  There are, as I  understand, 
three questions in  th is  case— tw o  o f fact, and one 
of law. The f irs t  is, whether the ru le  re la tin g  to  
the red l ig h t  has been in fringed . T ha t depends 
upon the w o rd ing  of the ru le , and the  evidence 
re la tin g  to the red lig h t. I t  m ust be taken from  
the report of the assessors in  the cou rt below 
tha t in  certa in  circumstances the red lig h t  would 
be, or m ig h t be, obscured by the sails in  the 
o rd ina ry  course of navigation. I f  th a t is true , 
then i t  appears to  me to  fo llow  th a t the ru le  as 
to  the red l ig h t  has been in fringed . Unless the 
ru le  has been in fringed , there is no ground fo r 
app ly ing  sect. 17 o f the M erchant S hipp ing A c t 
1873. B u t when you get i t  as a fac t th a t the red 
lig h t  was not w hat i t  ought to be— was no t so con
structed as to g ive the unbroken range o f l ig h t 
required by the regulations—then arises the ques
tion , w hat m ust be the legal consequences of tha t 
in fringem en t ? T ha t question o f law appears to  me 
to  be sa tis fac to rily  and ra tio na lly  settled in  the 
case of The F a n n y  M . C a rv i l l  (u b i sup .). W e  are 
not to  construe the A c t o f Parliam ent so as to 
reduce i t  to  absurd ity . W e are no t to  a ttr ib u te  
to  general language used by the  Leg is la tu re  a 
m eaning th a t would not on ly  no t ca rry  ou t its  
object, bu t produce consequences w hich to  the 
ord inary  in te lligence are absurd. W e m ust give 
i t  such a m eaning as w i l l  ca rry  ou t its  object. 
The construction p u t on th is  section by the 
P r iv y  Council is, in  m y opinion, based on the 
soundest princip les.

W e m ust next consider the question of fact. 
Could th is  departure from  the requisites of the 
ru le  as to  lig h ts  have any effect in  th is  case 
upon the collis ion ? I t  is fo r the in fr in g in g  
ship to  prove th a t i t  could not— a very d iffi-
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c u lt burden sometimes, and a t other tim es a 
ve ry  easy burden to  discharge, as in  the cases 
p u t by the M aster o f the R olls. I n  some cases 
the burden becomes impossible. I n  th is  case i t  
is not impossible. Tc investigate the question of 
fact, we m ust ascertain where the ships were, 
w hat they were doing, and w hat the surround ing 
circumstances were. Now, hav ing  regard  to the 
fac t th a t a ll the  evidence comes from  one side, i t  
is  necessary to  be ve ry  cautious, and therefore 
we m ust look at i t  w ith  care. I t  appears to  
me to be established th a t th is  steamer was at 
least a p o in t or a po in t and a ha lf on the p o rt bow 
of the sa iling  vessel. I  do no t believe th a t she 
could have been less, fo r  i f  she had I  am satisfied 
th a t she would have crossed. The steamer was
never narrow er on the sa iling  ship ’s bow than I
have said. I t  therefore follows th a t the obscura
tio n  of the lig h t  could no t possib ly have had any 
effect on the collis ion. Under these c ircum 
stances i t  appears to  me th a t the p la in t if fs ’ appeal 
is successful, and th a t the steamer is alone to 
blame.

L opes, L .J .—-The M erchant S h ipp ing A c t 1873 
(36 &  37 V ie t. c. 85), s. 17, provides : “  I f  in  any 
case of collis ion i t  is proved to  the cou rt before 
which the case is tr ie d  th a t any of the regu la
tions fo r  p reventing collisions contained in  or 
made under the M erchant S h ipp ing A cts  1854 to  
1873 have been in fringed , the ship by which such 
regu la tion  has been in fr in g e d  shall be deemed to 
be in  fa u lt unless i t  is shown to  the satisfaction 
of the court tha t the circumstances o f the  case 
made a departure from  the regulations necessary.”  
The object of the sta tu te  is to  enforce the obser
vance of the reg u la tions ; bu t i f  the in fr in g e 
m ent is one w hich has no possible connection 
w ith  the collis ion, and could not by any possi
b i l i t y  have con tribu ted to  it ,  then the section 
does no t apply. That, as I  understand, ie the 
decision in  T h e  F a n n y  M . G a r v i l l  (u b i sup .). I  
en tire ly  agree w ith  th a t decision and the law  la id 
down. I  th in k  i t  is sound, reasonable, and r ig h t. 
Now, apply th a t decision to  the present case. In  
the  f irs t  place, there are certa in facts to be deter
m ined in  order th a t we may apply it ,  and we 
have to  in qu ire  in to  the facts in  such cases and 
consider the surround ing circumstances. In  the 
present case the cou rt has specia lly to  consider 
and inqu ire  in to  the re la tive  positions of these 
vessels. Now, I  am o f opin ion, and we are so 
advised, th a t the green lig h t  o f the steamer was 
a t least a po in t o r a po in t and a ha lf on the po rt 
bow of the V a n d a lia ,  and i f  so, i t  appears to  me 
th a t by no poss ib ility  could there have been any 
obscuration of l ig h t  to the steamer In  these 
circumstances, therefore, I  agree w ith  the rest of 
the cou rt th a t the steamer was alone to  blame.

A p p e a l a llo w e d .

S o lic ito rs : fo r  the p la in tiffs , Thos. C ooper and 
Co.; fo r the defendants, G e lla t ly ,  S o n , and W a rto n .

[C t . of A pp.

T u esda y , Dec. 10,1889.
(Before L o rd  E sher, M.R., L in d ley  and L opes, 

L .JJ ., assisted by N autical A ssessors.)
T he C ity  of L incoln , (a )

ON APPEAL FROM THE PROBATE, DIVORCE, AND 
ADM IRALTY DIVISION (AD M IR ALTY).

C o llis io n  —  s t r a n d in g  —  C o n se q u e n tia l dam age— 
Remoteness.

I n  a n  a c t io n  f o r  dam ages by c o ll is io n , a  c la im  f o r  
consequen tia l loss, caused by a  m is ta k e  o f  th e m a s te r  
o f  the in ju r e d  vessel a f te r  the c o llis io n , is  recovera 
ble f r o m  the w ro n g d o e r in  the absence o f  neg ligence  
o r  w a n t  o f  o rd in a ry  s k i l l  o n  the p a r t  o f  the  
m a ste r, p ro v id e d  such m is ta ke  w as one w h ic h  
m ig h t re a so n a b ly  have been m a de  i n  consequence 
o f  the da m age d  c o n d it io n  o f  the vessel.

A  c o ll is io n  between the S w e d ish  barqi/,e A . a n d  the  
s te a m sh ip  C ., a b ou t 6 p .m . on  the 7 th  N o v ., ab ou t 
tw e lve  m ile s  N .  o f  the  H in d e r  L ig h ts h ip ,  w as  
so le ly  caused by the n e g lig e n t n a v ig a t io n _ o f  the 
steam sh ip . I n  consequence o f  the  c o ll is io n  the 
ba rque ’s s ta rb o a rd  q u a r te r  w as  cu t off, a n d  he r 
stee ring  com pass, log g lass, a n d  g e a r f o r  ru d d e r  
a n d  w hee l w ere lost. T h e  s te e rin g  com pass h a v 
in g  been re p laced  by a  spa re  compass a n d  tack les  
h a v in g  been r ig g e d  on to  the ru d d e r ,  the  m a s te r 
o f  the A ., w i t l i  a  v ie w  to s a v in g  the  vessel, s a ile d  
u p  the Tham es, b u t between th ree  a n d  f o u r  p .m . 
n e x t d a y  the A . w e n t ashore i n  consequence o f  h e r  
m a ste r m is ta k in g  the Tongue  L ig h ts h ip  f o r  the  
K e n tis h  K n o c k . The ow ners o f  the ba rque  (in te r  
a l ia  i  c la im e d  f o r  the loss occasioned by the s tra n d 
in g  :

H e ld , th a t the  s tra n d in g  w as  due to the m a s te r o f  
the ba rque be ing  d e p rive d  by the c o ll is io n  o f  the 
o rd in a r y  m eans o f  n a v ig a tio n , a n d  th a t i n  the c i r 
cum stances the ow ners o f  the s tea m sh ip  w ere  
l ia b le .

T his was an appeal by the  p la in tiffs  fro m  a 
decision o f B u tt,  J. in  a co llis ion  action.

The co llis ion occurred on the 7th Nov. 1888 
between the p la in tiffs ’ barque the A lb a tro s s  and 
the defendants’ steamship the C ity  o f  L in c o ln .

The defendants having adm itted  lia b ility ,  the 
assessment o f damages was re ferred to  the 
re g is tra r and merchants. A t  the reference the 
p la in tiffs  claimed (in te r  a l ia )  fo r  the loss o f th e ir  
barque subsequently to  the co llis ion, when she 
was m aking fo r  a p o rt o f safety in  a damaged 
condition.

The re g is tra r allowed th is  cla im . H is  repo rt 
was as fo llows :

On the 29th Oet. 1888 the Swedish barque Albatross 
of 483 tons le ft Sundswall for Cardiff w ith a cargo of 
battens, and w ith a crew of ten hands all told. On the 
7th Nov., at about 6 p.m., the defendants’ steamship 
City of Lincoln of 2103 tons, bound to Bremerhaven 
oollided w ith her about twelve miles north of the North 
Hinder Light, cutting off her starboard_ quarter and 
doing other damage. The mate of the City of Lincoln 
came on board her and remained whilst the steamship 
proceeded on her voyage. W ith  the view of saving the 
barque, she was taken, though difficult to manage, 
towards the English coast, and between 3 and 4 
p.m. a lightship was discerned, which those on board 
the barque, as well as the mate of the City of Lincoln, 
supposed to be the Kentish Knock, and thereupon, after 
sounding, the barque’s course was altered to the north, 
and the vessel almost immediately grounded on what 
proved to be the Long Sand, and i t  became necessary fo r  
those on board to abandon the vessel, and to make fo r

| (a) Reported by J. P. A spinall and Butler  A s p in a ll , Eeqrs.,
I Barristers-at Law

T he C ity  of L incoln.
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the lightship, which turned out to be the Tongue Light- 
ship instead of the Kentish Knock. On the following 
morning they were landed at Gravesend, while the 
barque was found by salvors and taken into Harwich. 
Under these circumstances, which i t  is not necessary I  
should state more fu lly, counsel on both sides have 
requested me to report at this stage solely on the ques
tion whether the grounding of this vessel under the 
circumstances stated in the evidence is to be considered 
as damages consequential on the collision, and for 
which the defendants, the owners of the wrong-doing 
ship, are liable. Having heard counsel on this point, I  
am cf opinion, and the merchant assessor concurs in it, 
that the grounding of the barque was not due to any 
culpable negligence or want of sk ill of those on board 
her, and that the defendants are liable for all additional 
damages which may have resulted from such grounding.

The defendants appealed from  th is  find ing.
B a rn e s , Q.C., I f .  S tokes, and D r. S tubb s  fo r  the 

p la in tiffs .
S ir  W a lte r  P h i l l im o r e  and J .  P . A s p in a l l  fo r  

the  defendants.

B utt, J ,— A  question of more o r less n ice ty  has 
been discussed in  th is  case, and au thorities  as to 
w hat damages are recoverable and w hat are too 
remote have been cited. I  do not th in k  i t  is 
necessary to  go in to  th a t, because, i f  the view  I  
take of th is  case, under the advice of the E lder 
B re th ren, is r ig h t  in  po in t o f fact, no nice ques
tions of law arise. I  have asked the E lder 
B re th ren  th is  question : “ Was the s trand ing  of 
the A lb a tro s s , hav ing  regard to  the cond ition  in  
which she was, the resu lt o f accident alone, o r 
was i t  b rought about by w ant o f o rd in a ry  care 
and s k il l on the pa rt of those in  charge ? ”  They 
advise me tha t there are several respects in  
w h ich  those in  charge of the barque were w ant
in g  in  the exercise of o rd in a ry  care and s k i l l ; a 
cast of the lead would have shown them  th a t the 
lig h ts h ip  they saw could not have been the 
K e n t is h  K n o ck , and the neglect to take th a t p re
caution in  itse lf was w ant of o rd ina ry  care. A ga in , 
they had set th e ir course from  the position in d i
cated to  them  as the position in  which they were 
by the officer of the C ity  o f  L in c o ln ,  and were 
steering w ith  a compass which, I  believe, they got 
up  from  the hold, and was in  fact a m ake-shift 
compass. T ha t in  its e lf was a m a tte r which 
ough t to  have induced ra the r more than o rd ina ry  
care. They set a course, and on th a t course they 
ough t to  have known th a t they should pass close 
by  the  G a llo p e r  ligh tsh ip , and the fact o f th e ir  
no t m aking th a t lig h tsh ip  ought to  have to ld  
them  th a t they were not in  the  position they 
im agined they were. The E ld e r B re th ren advise 
me th a t a ll these m atters am ount to want of 
o rd ina ry  care and sk ill, and so fa r as 1 am able 
to  fo rm  an opin ion upon such a subject I  en tire ly  
agree w ith  them. Therefore the conclusion to 
w h ich  I  have come is, tha t the damages a ris ing  
out o f the s trand ing  o f the A lb a tro s s  are no t the 
d irec t consequences or resu lt of the collision. 
T ha t being so, the p la in tiffs  are not en title d  to 
recover in  respect of the stranding.

The p la in tiffs  appealed.
F rom  the evidence given before the reg is tra r i t  

appeared th a t the A lb a tro s s  had her starboard 
quarter cu t o ff in  the collision, tha t she was m aking 
a considerable qu a n tity  o f water, th a t she lost her 
steering compass, log, glass, and gear fo r  rudder 
and wheel. A f te r  the collis ion the steering 
compass was replaced by a spare one from  below, 
and tackles were rigged on to  the rudder.

B a rn e s , Q.C., H . S tokes, and D r. S tubb s  fo r the 
p la in tiffs  in  support of the appeal.— The learned 
judge was w rong in  fin d in g  tha t the s trand ing 
was occasioned by the negligence o f those in 
charge of the A lb a tro s s . A ssum ing them  not to 
have been negligent, then these damages are re
coverable :

The Pensher, Swab. 213;
The Countess of Durham, 9 Monthly Law Magazine, 

279 •
The Notting H ill,  51 L. T. Eep. N. S. 66; 5 Asp. Mar. 

Law Cas. 241; 9 P. Div. 105;
.. Hadley v. Baxendale, 9 Ex. 341; 23 L. J. 179, E x .;

Wilson v. Newport Dock Company, 14 L. T. Eep. 
N. S. 230; L. Eep. 1 Ex. 177.

S ir W a lte r  P h i l l im o re  and J . P . A s p in a l l ,  fo r  the 
defendants, co n tra .— The judge was r ig h t in  fin d 
in g  th a t the s trand ing  was occasioned by the 
negligence of those in  charge of the barque. 
A ssum ing them  to  have been g u ilty  of no neg li
gence, the p la in tiffs  are not en titled  to  recover 
these damages. There is no connection between 
the co llis ion and the strand ing. The s trand ing  
is the resu lt of a m istake by the m aster of the 
b a rqu e :

The Plying Fish, Br. & L. 436.
T h e tru e te s tis ,th a t whereverthe act o f man comes 
in  the chain of consequence is broken, so as to 
relieve the o rig ina l wrongdoer from  subsequent 
lia b ility , unless the c la im ant has no tim e  to  
deliberate, and in  consequence o f the position in  
which he has been placed by the wrongdoer he 
has to  act on a sudden emergency. [ L opes, L.J. 
referred to  Jones v. Boyce, 1 S tark. 493.] That 
case refers on ly  to  a sudden emergency, and not 
to  a case lik e  the present where there was ample 
tim e  fo r  de liberation. The d is tinc tio n  between 
the case of Jones  v. Boyce  (u b is u p .) and the pre
sent is po in ted out in  A d a m s  v. L a n c a s h ire  a n d  
Y o rk s h ire  R a i lw a y  C o m p a n y  (L . Hep. 4 C. P. 742). 
In  The A rg e n t in o  ( 59 L . T. Rep. N . S. 914; 13 P. 
D iv . 198; 6 Asp. M ar. Law  Oas. 348), the M aster 
of the R o lls  said th a t i f  the damage “  is  on ly 
b rough t to  be the resu lt of the act complained of 
by reason o f some in term ediate act o r c ircum 
stance which m ig h t or m ig h t not have happened 
between the act complained of and the resu lt 
re lied on,”  then the damage is no t recoverable. 
Those words are applicable to the present case. 
The master m istook the ligh tsh ip  and so brought 
about an accident, and th is  is an accident which 
m ig h t have happened to  a ship in  perfect con
d itio n  ju s t as w e ll as to  th is  ship, and the condi
t ion  of the ship has no connection w ith  its  loss. 
Consequently the cause is not the collis ion bu t 
som ething else, to w it,  the m istake of the master, 
and th is  is an in term ediate act which m ig h t or 
m ig h t not have happened between the act com
plained of, the collision, and the resu lt re lied on, 
the s trand ing.

B a rn e s , Q.C. in  reply.
L o rd  E sher, M .R .— In  th is  case i t  seems to us, 

a fte r having care fu lly  considered a ll the evi
dence, th a t the w rong fu l act o f the defendants 
d id  not m erely damage the barque, b u t had th is  
fu r th e r effect, th a t i t  deprived the captain of 
his best charts,of his best compass, and his best log 
line. I t  was very  d iff ic u lt fo r h im  to know where 
he was. In  these circumstances he resolved, and 
i t  is no t contended w rong ly, to  make fo r the 
Thames. B u t he had to  make fo r the Thames 
not exactly know ing his place o f departure,



MARITIME LAW CASES.___________________ 477

C t . of A p p .1 T h e  C it y  of L in c o l n . [ C t . of Apf,

without; having the usual means o f m a rk ing  
o il h is course on a proper chart, and w ith  
ou t having the usual means of ca lcu la ting  
his speed. W e are advised by the gentlemen 
who assist us th a t in  those circumstances he was 
no t g u ilty  of any w ant of s k il l in  not know ing 
whereabouts on the sea he was. I t  almost neces
sa rily  follows from  th a t th a t he was no t g u ilty  
of any w ant of s k il l in  no t know ing w hat the 
l ig h t  was w hich he saw; i . e , in  o ther words in  
concluding th a t the l ig h t  was the  K e n tish . K n o c k  
when, in  fact, i t  was not. Now, i f  tha t be true, 
then comes th is  question : I f  he was not w rong 
in  assuming the lig h t to  be the K e n tis h  K nock , 
d id  he, upon th a t assumption, do an y th ing  which 
was w rong ? Was he w rong in  not going up close 
to the lig h tsh ip  to  see its  name, as i f  is suggested 
he ought to have done P I t  is the firs t tim e  I  ever 
heard such a suggestion advanced. W hether i t  
m ay be r ig h t  in  some circumstances, a lthough to  
me i t  seems a strange th ing , is im m a te ria l fo r 
the present purpose. In  th is  case his omission 
to  do so was not a want of care and sk ill. T ak ing  
in to  account the various assumptions I  have 
re ferred to, there next comes the question whether 
the  master of the barque was wrong, when he 
sounded and got five fathoms, to po rt his helm 
fo r  the purpose, as he though t, of going round 
these sands P W e are advised th a t he was not 
w rong in  so doing. The resu lt is, th a t he was 
g u ilty  o f no w ant of o rd ina ry  care and sk ill, 
unless i t  is established th a t he ought to have 
sounded as the barque sailed along. Consider
in g  how and where the barque was sailing, I  
doubt whether, u n t il she came near the  ligh tsh ip , 
her master could be said to be g u ilty  of any want 
o f care or s k il l in  not sounding as she came along. 
There is th is  much to be said,that i f  he had sounded 
i t  w ould have to ld  h im  nothing. H e d id  sound 
when he saw the lig h t, and th a t was a t a tim e 
when, assuming i t  to be the K e n tis h  K n o c k , i t  was a 
proper th in g  to  do. On the whole, the resu lt is 
th a t we have come to  the conclusion, assisted by 
advice from  our assessors, th a t th is  captain was 
no t g u ilty  of any want o f care and s k ill.  I  do 
no t th in k  th a t the mere fact of a master being 
p u t in to  the position th is  master was by the 
w ro n g fu l act of the defendants, and his not 
acting  neg ligen tly  necessarily concludes such a 
case as th is, and necessarily makes the defendants 
liable fo r a ll the damage which occurred a fte r 
th e ir  w ro ng fu l act. I  agree th a t there may be in 
term ediate circumstances which prevent the u l t i 
mate damage being regarded as the resu lt of the 
w ro ng fu l act of the defendants so as to  make 
them liable. B u t in  th is  case i t  seems to me to  
be the inevitable conclusion th a t the u ltim a te  
loss of the ship was caused by her m aster being 
deprived of the means of ca lcu la ting  where he 
was, such depriva tion  being the d irec t resu lt of 
defendants’ w rong fu l act. W here defendants do 
a w ro ng fu l act which deprives the p la in t if f  or 
those fo r whom he is responsible o f the means 
of ave rting  th a t which u ltim a te ly  happens, I  
th in k  i t  follows, as a m atte r of course, th a t tha t 
which u ltim a te ly  happens is the resu lt solely of 
the w ro ng fu l act o f the defendants. Therefore, 
w ith o u t considering cases in  which the damage 
may be too remote, I  th in k  th a t in  th is  case i t  is 
clear th a t the u ltim a te  damage is not too remote. 
U nder those circumstances, I  th in k  the  reg is tra r 
and m erchants m ust assess the damages upon the

p rinc ip le  we have indicated. I  do no t th in k  th a t 
any of the cases cited are con tra ry  to  what I  have 
said.

L in d le y , L .J ,—I  am of the same opinion. As 
regards the evidence of the officer from  the C ity  
o f  l j in c o ln ,  who was on board the sa iling  vessel, 
i t  is  obvious th a t i t  was given w ith  a view  to  
m in im ise the loss to  his owners. I  th in k  th a t 
the view o f the facts taken by the re g is tra r who 
saw the witnesses was correct, and having regard 
to  what the M aster of the B olls  has said, i t  w ill 
no t be necessary fo r  me to  go over them  again. 
We are advised th a t there was no th ing negligent 
or unseamanlike in  the conduct o f the master 
of the A lba tross . We cannot therefore accept 
the view th a t i t  was his negligence or w ant of 
s k ill which led to  the u ltim a te  loss of th is  ship. 
On th a t po in t we d iffe r from  B u tt, J . B u t tha t 
does no t dispose of the case, because assuming 
there was no negligence on the  p a rt of the master 
of the A lba tross ', the question arises whether her 
u ltim a te  loss is not too remote a consequence of 
the co llis ion to render the defendant liable fo r it. 
That depends on the application to th is  pa rticu la r 
case of the general ru le  applicable to damages, 
and fo r tha t 1 re fer to Mayne on Damages. He 
says: “  Damage is said to  be too remote when, 
a lthough a ris ing  out of the cause of action, i t  does 
no t so im m edia te ly and necessarily fo llow  from  i t  
as th a t the offending p a r ty  can be made respon
sible fo r  i t . ”  L a te r on he says : “  The f irs t and 
in  fact the on ly  in q u iry  in  a ll these cases is, 
whether the damage complained of is the na tu ra l 
and reasonable resu lt of the defendants’ act. I t  
w i l l  assume th is  character i f  i t  can be shown 
to  be such a consequence as in  the  ord inary  
course of th in gs  would flow from  the act.”  
T ha t is a general m ethod of s ta ting  the ru le  
which as I  understand was applied by L o rd  Her- 
schell in  the case o f The A rg e n tin o  (u b i sup .), and 
w ith o u t c r it ic is in g  it ,  I  take i t  to  be suffic iently 
accurate fo r  the purpose. W hat we have to  con
sider is, what is meant by “  the o rd ina ry  course 
of th ings.”  S ir  W a lte r P h illim o re  has asked us 
to  exclude from  the “  o rd inary  course of th ings ”  
a ll human conduct. I  cannot do an y th ing  of the 
k ind . I  take i t  th a t reasonable human conduct 
is pa rt of the “  o rd ina ry  course of th ings.”  
So fa r  as I  can see, the o rd in a ry  course of 
th ings, so fa r  from  exclud ing human conduct, 
includes the reasonable conduct of those who, 
having sustained damage, seek to  save them 
selves from  fu rth e r loss. L e t us see w hat are the 
facts. W hat was the real cause of the m isch ief P 
I t  seems to me th a t i t  was the depriva tion  of the 
barque’s master of the means of ascerta in ing his 
position, and properly  nav iga ting  his ship. He 
was deprived of his compass, his logline, and his 
charts, and his vessel was p rac tica lly  w ater
logged. I  do no t say th a t the barque was u tte r ly  
unmanageable, fo r she was, as we know, navigated 
a considerable distance, bu t in  any event I  do not 
th in k  th a t her master was to blame fo r m aking 
the m istake he did. I n  these circumstances i t  
appears to me th a t th is  case is one of those in  
w h ich  the u ltim a te  loss was w ith in  the ru le  I  
have stated as to  the “  o rd in a ry  course o f th ings, 
and th a t therefore the defendants m ust pay fo r 
the damages inc identa l to  the s trand ing  o f the 
barque.

L opes, L .J .— W e have been advised tha t, having 
regard to  the condition of the A lb a tro ss , her loss
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was not caused by a w ant o f proper care o r s k il l on 
the pa rt o f those in  charge of her. That being so, 
i t  appears to  me th a t the case may be stated thus : 
+ - u-m*Scon<^uc*' ° .̂ t *ie defendants the pla in-
t itts  ship was placed in  a position of the utm ost 
peril, th e  p la in tiffs , to save th e ir  ship and m in i
mise as fa r as possible the loss to the defendants, 
endeavoured to  reach a place of safety. W h ils t 
so endeavouring, w ith o u t any negligence on the 
pa rt ot those in  charge of her o r any want of 
sk ill, and w ith o u t any in te rven ing  independent 
cause, the A lb a tro ss  ran ashore. In  those c ircu m 
stance are the defendants liab le  fo r  the strand
ing  t  In  m y opinion they are. The o rig in a l fa u lt

emg the defendants’, they are broad ly speaking 
lesponsible fo r  w hat follows. They are responsi
ble to r a ll the na tu ra l consequences occasioned 
by th e ir  o rig in a l m isconduct ; when I  say o rig ina l 
m isconduct, I  mean not on ly the collis ion bu t 
also the depriva tion  of the A lb a tro s s  of the 
usual means of navigation . I f  those conse
quences were caused by any w ant o f s k il l on 
the pa rt o f those in  charge o f the A lb a tro s s , no 
lia b ility  would attach to  the defendants. I f  the 
consequential loss had been b rough t about by 
the independent act of a th ird  p a rty  no lia b il ity  
would attach. I f  the consequential loss had 
u ei\<7ïauSerï ky  an y th ing  which those on board 

the A lb a tro s s  by the exercise of proper s k il l and 
care could have prevented, no lia b il ity  would 
attach. B u t in  th is  case we are advised tha t 
there was no w ant of s k il l on the  pa rt o f those 
on board the A lb a tro ss , and i t  is not suggested 
th a t there was any in te rpos ition  o r act of a th ird  
pa rty . I n  these circumstances I  am c learly  of 
opin ion th a t w hat happened to  the A lb a tro s s  sub
sequently to  the collis ion was the na tu ra l resu lt 
of the w rong fu l act of the defendants, and I  
th in k , therefore, th a t the decision of the  learned 
judge should be reversed. , . ,

A p p e a l a llo w e d .

Solic ito rs fo r the p la in tiffs , Stokes, S a un de rs , 
and Stokes.

Solicitors fo r the defendants, H i l l ,  D ic k in s o n , 
D ic k in s o n , and H i l l .

HIGH COURT OF JUSTICE.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
T h u rs d a y , N o v . 28, 1889.

(Before B u tt , J., assisted b y  T r in it y  M asters.)
T he Constantia. (a)

C o llis io n — S a i l in g  sh ip s— Fog~-~R egu la tions f o r  
P re v e n tin g  C o llis io n s  a t Sea, a r t ,  12.

W here a  s a i l in g  vessel is  ta c k in g  i n  a  fo g , she is  
n o t re lie ved  d u r in g  the m anœ uvre  f r o m  g iv in g  
the s ig n a ls  p re sc rib e d  by a r t .  12 o f  the R e g u la 
tio n s  f o r  P re v e n tin g  C o llis io n s  a t  S ea, a n d  i t  is  
he r d u ty  u n t i l  she gets the w in d  on  to  the s ide  
o th e r th a n  th a t  on  w h ic h  she has h a d  i t  to  tre a t 
h e rs e lf as s t i l l  on  the ta c k  on w h ic h  she w as w  hen 
she began to  go ab ou t a n d  to  m ake  the p re sc rib e d  
s ig n a l, a n d  o n ly  to change th a t s ig n a l w hen  she 
gets the w in d  on  the o th e r side.

T his was a collis ion action i n  re m  by the owners
(a)-Keportod by J . P. A spin all  and B oti, ek A sp in a ll , EsqraT 

Barristers-at-Law.

of the schooner Io n a  against the owners of the 
Norwegian barque C o n s ta n tia .

The co llis ion  occurred in  the B r is to l Channel 
about 5.30 a.m. on the 29th M arch 1889.

The facts alleged by the p la in tiffs  were as 
follows : S ho rtly  before 5.30 a.m. on the 29th 
M arch the Io n a ,  a schooner o f n ine ty-n ine tons 
reg ister, manned by a crew of five hands a ll to ld , 
and laden w ith  a cargo o f coals, was in  the 
B ris to l Channel in  the course o f a voyage from  
N ew port to  Portuga l, tjhe was about ten m iles 
N .N .E . of L u n d y  Is land. The w in d  was a mode
rate breeze from  the N .W . and the weather was 
th ick . The Io n a  was on the  starboard tack head
ing  about W .S.W ., and m aking about three knots 
an hour under a ll p la in  sail. H e r lig h ts  were 
du ly  exh ib ited and bu rn ing  b r ig h tly , her foghorn 
was being du ly  sounded, and a good look-out was 
being kept on board of her. I n  these c ircum 
stances those on board the Io n a  saw the green 
lig h t and sail o f a vessel which proved to be the 
C o n s ta n tia  d is tan t about h a lf a m ile, and bearing 
about three po ints on the po rt bow. The Io n a  
was kept close to  the w ind and her foghorn blown, 
and as the C o n s ta n tia  approached she was loud ly  
hailed, but she nevertheless came on at great 
speed, and w ith  her stem struck  the bow sprit of 
the Io n a ,  and afterw ards w ith  her starboard 
anchor s truck  the po rt bow of the Io n a  and d id  
her great damage.

The p la in tiffs  ( in te r  a l ia )  charged the defen
dants w ith  fa il in g  to  g ive proper o r any ind ica tion  
of th e ir  position and the course they were on.

The facts alleged by the defendants were as 
fo llow s ; S ho rtly  before 5.30 a.m. on the 29th 
M arch the C o n s ta n tia , a fore ign barque of 427 
tons reg ister, manned by a crew of eleven hands 
a ll to ld , and laden w ith  a cargo of coals, was in  
the B r is to l Channel in  the course of a voyage 
from  C ard iff to A fr ic a . There was a l ig h t  breeze 
from  W .N .W ., and the weather was a th ic k  fog. 
The C o n s ta n tia , w h ich  had been on the starboard 
tack, was p u t in to  stays fo r  the purpose of being 
pu t on to  the po rt tack, and in  consequence of the 
w ind be ing lig h t  she hung a lit t le ,  and was in  the 
w ind  fo r  e igh t m inutes before she began to  f i l l  on 
the po rt tack. The foghorn had been du ly  
sounded when she was on the starboard tack, and 
was sounded two blasts as soon as she got on the 
port tack. A t  th is  tim e those on the C o n s ta n tia  
saw the red lig h t  of a ship w h ich proved to be 
the Io n a  d is tan t about a ship’s length, and about 
two to  three points on the starboard bow. The 
helm of the C o n s ta n tia  was im m edia te ly pu t hard- 
a-port and the mizzen sheet slacked, bu t having 
l i t t le  o r no headway she d id  not pay off, and w ith  
her stem s truck  the Io n a  on her bow sprit and 
p o rt bow.

Regulations fo r  P reventing Collisions a t Sea:
Art. 12.' A steamship shall be provided w ith a steam- 

whistle or other efficient sound signal so placed that 
the sound may not be intercepted by any obstructions, 
and w ith an efficient foghorn, to be sounded by a bellows 
or other mechanical means, and also with an efficient 
bell. A  sailing ship shall be provided w ith a similar 
foghorn and bell. In  fog, mist, or falling snow, whether 
by day or night the signals described in this artiole shall 
be used as follows, that is to say—(a) A steamship under 
way shall make with her steam whistle or other steam 
sound signal at intervals of not more than two minutes 
a prolonged blast. (6) A sailing ship under way shall 
make with her foghorn, at intervals of not more than two 
minutes, when on the starboard tack one blast, when on 
the port tack two blasts in succession, and when with
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the wind abaft the beam three blasts in succession, (c)
A steamship and a sailing ship when not under way sea'll 
at intervals of not more than two minutes ring the bell.

B a rn e s , Q.C. and R a ik e s  fo r  the  p la in tiffs . 
The C o n s ta n tia  is alone to  blame fo r w ant o f look
out and breach o f a rt. 12 of the Regulations fo r 
P reven ting  Collisions at Sea. She neglected fo r 
e igh t m inutes to  give the signal prescribed by 
the  artic le . The mere fact th a t she was in  stays 
d id  no t relieve her from  the d u ty  of g iv in g  an 
ind ica tion  o f her presence. The words o f the 
a rtic le  are not th a t the  vessel is  to g ive a certa in  
signal when she is close-hauled on any pa rticu la r 
tack, b u t m erely when she is on the po rt 
o r starboard tack. So long as the C o n s ta n tia  had 
the w ind  on the starboard side, her d u ty  was_ to 
blow one blast, and as soon as she got the w ind 
on the po rt side, she ought to  have blown two 
blasts.

S ir W a lte r  P h il l im o re  and J . P . A s p in a l l ,  fo r the 
defendants, co n tra .— The Io n a  is alone to  blame. 
There is no d u ty  on a sa iling  vessel to  b low  her 
foghorn w h ile  she is com ing round from  one tack 
to  the other. To do so would be m isleading, as 
she is in  fac t a t tha t tim e on ne ithe r one tack nor 
the other. A  vessel in  stays is under no ob liga
t io n  to get ou t of the way o f another.

B a rn e s , Q.C. in  reply.
B utt, J.— One question in  th is  case is, what 

was the density of the fog ? Was i t  so th ic k  tha t 
those on board the C o n s ta n tia  could on ly see the 
schooner about a ship’s leng th  o f f ; or was i t  such 
weather as would have enabled the  C o n s ta n tia  
w ith  a proper look-out to have seen the schooner 
at a greater distance than she d id , and so have 
avoided the collis ion r I t  has been contended tha t 
the  density o f the fog  has been overstated by the 
defendants, b u t we do not th in k  i t  lik e ly  th a t a 
vessel’s lig h ts  could be seen so fa r  as tbe p la in tiffs  
make out. B u t, apart fro m  the question o f the 
fog ’s density, I  th in k  th a t the C o n s ta n tia  was 
most im properly  and neg ligently  navigated. 
W h ils t she was go ing about from  the starboard 
to the port tack, instead of ca lling  up men from  
below to  help, the look-out man, whose d u ty  i t  
was also to  blow the foghorn, is called away to 
help at the braces, and is absent from  his post fo r 
some ten m inutes. Therefore on th a t view  the 
C o n s ta n tia  is to  blame. B u t I  also th in k  th a t i t  is 
qu ite un justifiab le  fo r a vessel w h ile  go ing about 
to  lie  in  a dense fog lik e  th is  w ith o u t g iv in g  any 
signal whatever. V arious d ifficu lties have been 
suggested w h ich w ill arise whatever in te rp re ta 
tion  I  pu t on the ru le, b u t I  th in k  the rea l in te r
p re ta tion  is, th a t so long as the w ind  is on the 
starboard side, the ship fo r tbe purposes of the 
ru le  m ust be taken to be on th a t tack and blow 
one blast, and as soon as she gets the w ind on the 
other side she m ust blow tw o blasts. Therefore, 
fo r  various reasons, I  th in k  th a t the C o n s ta n tia  
was to  blame.

Solic ito rs fo r the p la in tiffs , B o tte re ll and 
Roche.

Solic ito rs fo r  the  defendants, Thos. C ooper 
and Co.

[H . o r L .

HOUSE OF LORDS.

M a y  14, 15,1888, A p r i l  1, 2, a n d  J u ly  1, 1889. 
(Before the L oed C h anc ello r  (H a lsbury), the 

E a r l  of Selb o r n e , Lords W atson, B r a m w e l l , 
F itzg e r ald , H e r sc h ell , and M a c nag h ten .) 

O w ners  of th e  L e b a n o n « .O wners of t h e C e t o ; 
T h e  C eto . (a)

ON APPEAL FROM THE COURT OF APPEAL IN  ENGLAND. 

Collision— Fog— Regulations fo r  Preventing C o l l i 
sions at Sea, art. 18.

I f  a  s team sh ip  is  a p p ro a c h in g  a n o th e r i n  a  dense 
fo g , w ith o u t the m eans o f  a s c e rta in in g , except_ by  
fo g  s ig n a ls , the course w h ic h  the o th e r is  p u rs u in g ,  
un less there a re  in d ic a t io n s  to convey to a  seam an  
o f  reasonab le  s h i l l  th a t  they a re  i n  such a  
p o s it io n  as to pass w e ll c le a r o f  each other, i t  is he r 
d u ty  to  stop a n d  reverse, u n d e r a r t .  18 o f  the 
R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s , a n d  ( in  
the absence o f  o th e r c ircum stances m a k in g  i t  
dangerous to  do so) she w i l l  be he ld  to b lam e i f  
she does no t, a n d  a  c o llis io n  takes p lace .

J u d g m e n t o f  the C o u r t o f  A p p e a l reversed, the E a r l  
o f  S e lborne  a n d  L o rd  F itz g e ra ld  d issen ting .

T h is  was an appeal from  a judgm ent o f the C ourt 
of Appeal (Lo rd  Esher, M .R., Bowen and F ry , 
L .JJ .) a ffirm ing  a judgm ent of S ir  James 
Hannen.

The action arose out of a co llis ion  between two 
steamships, the L e b a n o n  of 595 tons and the Ceto 
of 612 tons, w h ich took place in  a dense fog on 
W h itb y  on the 20th Aug. 1886. B y  reason of the 
collis ion the  Ceto and her cargo were to ta lly  lost. 
The courts below, who were both assisted by 
nautica l assessors, he ld tha t the L e b a n o n  was 
solely to  blame fo r  the collision, and the fac t tha t 
she was to blame was no t disputed on the appeal; 
the on ly  question raised was w hether the Ceto  
was also to blame.

The facts and argum ents are set out fu lly  in  
the judgm ents of th e ir  Lordships, especially so in  
L o rd  W atson’s.

M a y  14 a n d  15, 1888.— The case came on fo r 
argum ent before the L o rd  Chancellor (H a lsbury), 
the E a rl of Selborne, Lords W atson, F itzgera ld , 
and Macnaghten.

The A tto rn e y -G e n e ra l (S ir  R. W ebster, Q.C.), 
C. H a l l ,  Q.C., and J . P . A s p in a l l appeared fo r  the 
owners of the L e b a n o n , the appellants.

B u c k n i l l ,  Q.C. and N e lso n  fo r  the owners of 
the Ceto, the respondents.

The fo llow ing  cases were cited :
The Khedive, 5 App. Cas. 876 ; 4 Asp. Mar. Law 

Cas! 360 ; 43 L. T. Bep. N. S. 610;
The Kirby Ha ll, 8 P. Div. 71; 5 Asp. Mar. Law 

Gas. 90; 48 L. T. Bep. N. S. 797;
The John McIntyre, 5 Asp. Mar. Law Cas. 278;

51 L. T. Bep. N. S. 185 ; 9 P. Div. 135;
The Dordogne, 10 P. Div. 6 ; 51 L. T. Bep. N. S.

650 ; 5 Asp. Mar. Law Cas. 328;
The Ebor, 54 L . T. Bep. N. S'. 200; 11 P. Div. 25;

5 Asp. Mar. Law Cas. 560;
The Theodore Band, 12 App. Cas. 247 ; 56 L. T.

Bep. N. S. 343 ; 6 Asp. Mar. Law Cas. 122 ;
The Beryl, 51 L. T. Bep. N. S. 554 ; 9 P. Div. 137 ;

5 Asp. Mar. Law Cas. 321;
The Frankland, 27 L. T. Bep. N. S. 633; L. Rep.

4 P. C. 529 ; 1 Asp. Mar. Law Cas. 489 ;
The Rhondda, 5 Asp. Mar. Law Cas. I i 4 ; 8 App. 

Cas. 549 ; 49 L. T . Bep. N. S. 210._____________
(a) Reported by O. E. Malden. Ekj., Barrieter-at-Law.

Owners of the L ebanon v . Owners of the Ceto ; T he Ceto.
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T he ir Lordsh ips req u iring  fu r th e r  argum ent, 
the case was re-argued on A p r i l 1st and 2nd, 1889, 
before the same noble and learned Lords, w ith  the 
add ition  of Lords B ram w ell and Herschell.

The A tto rn e y -G e n e ra l (S ir R. W ebster, Q.O.) 
(•/. P. A s p in a ll w ith  h im ) appeared fo r the ap
pellants. v

F in la y , Q.C. (B u c k n i l l , Q.C. and N e lso n  w ith  
h im ) fo r  the respondents.

A t  the conclusion of the argum ents th e ir  
Lordships took tim e to  consider th e ir  judgm ent.

J u ly  1, 1889.— T he ir Lordships gave judgm ent 
as follows :—

The L ord C h ancello r  (H a lsbury).— M y fio rds : 
I f  th is  were a question of nautica l s k ill or o f the 
cred it due to  pa rticu la r witnesses, I  should be 
very  re luc tan t to in te rfe re  w ith  a judgm ent 
a rrived  at upon the advice of sk illed  persons, or 
d iffe r from  a court which had had the advantage 
of hearing and seeing the witnesses whose cred it 
was in  question. I  am unable to acquiesce in  the 
view tha t the m a tte r which you r Lordships are 
called upon to decide is e ithe r a question of 
nautica l s k ill o r of the cred it to  be a ttr ib u te d  to 
the witnesses. So fa r as the accuracy of the 
witnesses is involved, I  p rin c ip a lly  re ly  upon the 
evidence of those called in  support o f the case 
against w h ich  I  feel called upon to decide. As 
to  the question of nautica l sk ill, I  m ust deal w ith  
it  more at large presently. Now, the question, 
sho rtly  stated, is whether two vessels approaching 
each other, and know ing th a t they were approach
in g  each other, in  a dense fog, th rou gh  which i t  
was impossible to see lig h ts  or signals, o r any 
part of the vessels by e ither of them, were not both 
to blame fo r not stopping and reversing u n t il 
t hey had ascertained more d is tin c tly  th e ir  respec
tive  courses. I  qu ite  agree th a t the solution of 
tha t question m ust depend not upon the state of 
facts afterwards ascertained, unless there was 
enough to te ll both parties at the tim e  w hat the 
condition of facts was. The ru le  w h ich is sup
posed to govern the decision of th is  case, though 
I  am not qu ite  certain tha t the existence or non
existence of th a t ru le  would necessarily be deci
sive, is th a t “  a steamship when approaching 
another ship so as to  invo lve r is k  o f collis ion shall 
slacken her speed, or stop and reverse, i f  neces
sary.”  A s I  have said, each o f these vessels knew 
th a t they were approaching another ship. Each 
of them  was aware, o r ought to have been aware, 
tha t th e ir  approach d id  involve r is k  of collision, 
and the question is whether the facts were such 
in the knowledge of each th a t as prudent and 
reasonable persons those responsible fo r the navi
gation of the ship should have stopped and 
reversed. As to  the facts g iv in g  rise to  the 
question, there is, in  my judgm ent, ve ry  l i t t le  
conflic t. The p re lim ina ry  acts o f the parties 
seems to me to  show tha t there is very l i t t le  
room fo r contradiction between the witnesses, 
and the difference, so fa r  as there is a difference, 
is lim ite d  to questions o f tim e  and bearing. I  do 
not mean to  say th a t the facts th a t there was a 
fog and th a t the vessels were approaching so as 
to invo lve r is k  of collis ion are necessarily con
clusive. B u t the fog was of such a character 
th a t i t  is  adm itted  tha t, apart from  the sound, no 
conclusion could be a rrived  at as to the course of 
e ither vessel by the other, and, so fa r  as those 
facts raise a question of s k ill,  i t  seems to  me tha t

no more nautica l s k il l is involved, no th in g  upon 
w h ich  nautical men w ould be be tte r able to judge, 
than would occur i f  two carts were approaching 
each o ther on an o rd ina ry  h ighway, and the sole 
method o f judgm en t were the sounds o f the cart 
wheels. T h is  is indeed unders ta ting  the case, 
since on the open sea there is no road, the general 
d irection  o f w h ich m ig h t be a guide. N o t the 
s ligh test ind ica tion  of what course e ither vessel 
was on could be derived from  the sounds, which 
were u ltim a te ly  proved to have been made by the 
fog  signals. That the Le b a n o n  d id  w rong is 
certain, and th a t the Ceto in  the f irs t instance 
d id  r ig h t  is also certain. B u t i t  seems to me 
th a t the m aster o f the Ceto adm its facts which to 
a seaman m ust have shown th a t the L e bano n  
had starboarded ber helm. I  confess I  can
not doubt th a t a reasonably prudent master, 
in  order to avoid r is k  of collision, should have 
stopped and reversed when to his m ind at the 
tim e i t  m ust have been clear tha t, no tw iths tand ing 
his persistent p o rtin g  o f the helm of his own 
vessel, the approaching vessel remained steadily 
fou r po in ts on his bow— which cond ition  of facts 
was on ly reconcilable w ith  w hat he adm its he 
observed, and what we now know to  be the fact, 
tha t the L e b a n o n  was im properly  starboard ing 
her own helm. I t  is adm itted on all sides tha t 
when the vessels came w ith in  s igh t o f each other 
i t  was too late to do any th ing  bu t w hat was in  
fac t done to avoid or d im in ish  the effect of the 
collision.

I  do no t understand the judgm ent of the 
M aster o f the Ro lls to  be based upon a com
parison of the witnesses of e ither side as to  
th e ir  c red it o r accuracy, b u t almost, i f  not 
altogether, en tire ly  upon the inferences wh ich he 
draws from  the frac tu re  of the L e b a n o n  upon the 
starboard side of her stem and the appearance 
of tha t frac tu re  as indicated by the photographs. 
I  do not th in k  th a t inferences o f th a t character 
can properly  be described as questions of nautica l 
s k il l at a ll. They are ra the r questions which 
should be addressed to mechanical engineers ; but, 
in  order to  place much reliance on them, I  should 
th in k  m yself th a t they ought to  have been sub
m itted  to  some person who had w ith  accuracy 
and minuteness examined the frac tu re  and had 
been capable o f s ta ting  to the proper tr ib u n a l 
both the inferences he derived from  the appear
ances which he observed and the reason fo r  such 
in ferences; subject, o f course, to  the o rd ina ry  
test of cross-examination, in  wh ich event p ro
bably the r iv a l theories presented in  argum ent 
to  you r Lordships at the bar m ig h t have been 
m in u te ly  discussed, and each hypothesis, namely, 
the blow from  the starboard side, or the dragg ing 
of the stem itse lf a fte r the vessels were in  
actual contact, m ig h t have been considered. 
B u t in  t ru th  no such question ever was discussed 
at the tr ia l.  So fa r as I  can see, the M aster o f the 
Rolls was the firs t to po in t out the nature of the 
blow as ind ica ted by the photograph, which he 
regarded as suffic ient to  decide the case w ith ou t 
reference to  the witnesses called on the one side 
or on the other.

U nder these circumstances i t  appears to me 
to reduce itse lf to th is :  Two vessels approach
in g  each other in  a dense fog, w ith o u t the 
means o f ascerta in ing the course w h ich  e ither 
ship is pursu ing, continue to approach each 
other, and when one o f them which has pur-
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sued a correct course finds th a t the other is 
pu rsu ing  a w rong one, w h ich  m ust almost 
in ev ita b ly  lead to a collision, she stfil continues 
a course which was o rig in a lly  r ig h t, b u t w h i h  o 
these facts i t  appears to mo t h r e w  upon her the 
d u ty  of stopping and reversing. A nd , inasmuch 
as she d id  not pursue th a t course, I  th in k  she was 
to  blame. I n  the resu lt, I  move you r Lordships 
th a t the judgm ent of the court below, so fa r  as i t  
acquitted the Ceto from  blame, be reversed, and 
both ships be declared to  be in  fau lt.

The E a r l  of Se lbo r n e .— M y Lo rds : A t  the  end 
of the f irs t  argum ent in  th is  case, the  impression 
le ft on m y m ind  was, tha t sufficient ground had 
not been shown fo r a reversal of the concurrent 
indgm ents of both the courts below, w h ich  held 
the L e b a n o n  solely to  blame fo r the co llis ion which 
took place on the 20th A ug . 1886, by w h ich the 
Ceto was w ho lly  lost (w ith  her cargo), and the 
Lebanon s lig h tly  in ju red . The effect o f the second 
argum ent has been to  confirm  mo m  th a t im pres
sion; and I  th in k  i t  duo to the learned fudges 
below th a t I. should state the reasons fo r m y 
opinion, though I  cannot feel tha t confidence m  
them  w h ich I  should feel i f  they were shared by 
the m a jo ritv  of you r Lordships. The question is, 
whether, under the circumstances aPP®arlnK  
the evidence, the 18th sa iling  ru le  of 1884 made i t  
the du ty  of the Ceto to  stop:and reverseP I t  ap
pears to  mo tha t, under the term s of tha t ru le, 
the burden o f proof was upon the L e b a n o n . 1 he 
Jud ic ia l Com m ittee so held m  the case

, in  tl
R ep.N . 8.654; 5 Asp. ^  .
137) la id  i t  down, I  th in k  correctly , tha t the 
application of the ru le  by the officer in  charge of 
a1 ship depends on whether the  circumstances 
were such th a t ho should, as a prudent and 
reasonable officer, have come to  the conclusion 
tha t, in  order to avoid r is k  of collism u, he should, 
stop and reverse.”  T ha t is m atter, no t fo r pro 
sumption, bu t fo r  proof. -The ru le  18 ;  . Bve J
steamship when approaching another ship so as
to involve r is k  of collis ion shall slacken her 
speed, o r stop and reverse, i f  necessary. 1 
is no ob ligation to  stop and reverse unless i t  
“ necessary”  to do so in  order to  avoid the r ^  
of collis ion ; and th is  is a question ™ c ir .
m ust in  every case depend upon the  ̂
cumstances, and is not solved by the 17th section 
of thcM erchan t Shipping A c to i 1873 (36&37 V
o 85). The Ceto, in  the present case, was going 
as slow as she possibly could ; she ^ ^
fore, w ith  the rule, unless th e  cmcumstances we 
such as to  make i t  “  necessary . , j  ‘ n„
and reverse. I f  i t  has no t ^  
b ind ing  au th o rity  th a t a fog  S e n
th is  case) always creates such a ne Y 
Ships on opposite courses are approaching each
S e r , ° a s  these ships d id  I  should no t « f o r *  
from, the term s of the sa iling rules, 
fe T o n o f  the th ing . The 18th sa iling  ru le  does 
not re fer to fog more than  to  any o ther state of 
weather, and in  those rules w h ich  expressly 
apply to the case of fog, there is no th in g  about 
s topping and reversing. The 13th ru le, which is 
th a t roost nearly in  po in t, on ly says th a t every
ship, whether a sa iling  ship or steamship, shall in  a
fo»-, m ist, or fa ll in g  snow, go a t a moderate speed. 
A nd  to  stop and reverse b lind ly  m  a fog (unless

V o l . V I . ,  N . S.

the other ship d id  the same th in g  a t the same

m f fe WouSt T h a f  ’ »
i n ffi” L , Pknowled<re o f th e  w ro n g  course w in ch  su ffic ie n t k M W lc a oe su ffic ie n t t im e ,
the o ther ship ^ ^ k c e r *  in  charge to  per-'
t0 -™ th a t they ounht to  a lte r or stop th e ir  own ceive th a t the n ^  r is k  0f  collision, and

I ported hei > t,card the Lebanon's whistle.

f s  ¿ s a  swSm gso f f h f f  S t ° h Z

star boar cun , d  l  to  sh 0w th a t the ships

S T l C d T  *» »“ 1. other aa to  m d n
^n m o s s ib le  fo r the Ceto to  avoid or d im m ish the 
r is k  Pof collis ion in  any other way than by re- 
„ i a i n g  m g *  « ¿ p o n , M ” . “ t h f 'p f o p l .  o i  

E J t U -  had called out to her to  do.
I t  S  not alleged th a t she could then have done 
anyth ing  better. The on ly  question is, whether, 
before th a t tim e, she ought to have sapped and 
reversed. The appellants’ contention is, th a t there 
wJre earlie r indica tions of the approach of the 
Lebanon under a starboard helm, w h ich  a prudent 
and reasonable officer ought to have understood 
and th a t these made i t  “  necessary fo r the Ceto to  
stop and reverse, w ith in  the m eaning of the 18th 
ru le  So fa r  as the testim ony of the witnesses for 
the Lebanon went, they endeavoured to  make out 
a qu ite d iffe rent case against the Ceto, in  w h ich 
they failed, namely, th a t she m isled the Le b a n o n  
bv s igna lling  th a t she was starboard ing when she 
was po rting . I  do not say th a t th is  ought 
necessarily to  pre jud ice the argum ent on th is  
appeal from  the statements o f the Ceto s w i t 
nesses, bu t. at least, i t  does no t help the appel
lan ts ’ present case. The statements e lic ited  in  
cross-examination from  Captain Gibson, the 
m aster of t l ic  Ceto (on w h ich  the appellants 
reliance was m a in ly  placed), were to  the  efiect 
tha t, having ported his helm  when the w h is tle  of 
the L e b a n o n  was f irs t  heard on the Ceto s p o rt 
bow (the effect of w h ich w ou ld  n a tu ra lly  be to 
“  b r in g  the w h is tle  of the L e b a n o n  s t i l l  broader 
on the p o rt side ” ), the  next w h is tle  seemed to  bo 
a t the same distance as the f irs t—viz., fo u r po in ts 
on th e ir  bow, and th a t, instead of the distance ot 
the sounds afterwards d im in ish ing, they came 
nearer, and kep t com ing nearer, m  spite ot tn  
Ceto’s po rting . Th is evidence was compared 
w ith  th a t w h ich in  the case of T h e  Jo h n  
M ‘In t y r e  (51 L . T. Rep. N . S. 185; 5 Asp. M ar. Law 
Cas. 278 ; 9 P. D iv . 135), " n f« rKcl^ cu®  y ^ d b y
m any respects s im ila r was he ld by B u tt,  J., and by 
B re tt, M .R. and Bowen and E ry , L .J  J. m  the C ourt 
of Appeal, to  establish the necessity ot stopping 
and reversing, under the 18th ru le ; and other 

! fog  cases were also cited (The Dordogne, 51 L . 1 .
o
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O w ners o r  th e  L ebanon  v . O wners op th e  C eto ; T he C eto.

p er i - '1Sr« ■^sP‘ M-a r- Law  Gas. 828 ; 10
i ' and T h e E b o r ,  54 L . T. Rep. N . S 200- 
fi A ,SP;. M a r\ Law  Gas. 560 ; 11 P. D iv. 25), in  the 
f irs t of w h ich B u tt  J „  and in  the second S ir James 
Hannen,and in  both the C ourt of Appeal, a rr iveda t
V ^ ? n nCi UA101\ r° f  $ho K h e d iv e  (43 L . T. Rep.
8 7 m ' 615 ! t  f  !?• ^ a r i Law Cas-360 5 5 App. Gas. 876) and L u te h a  (9 App. Cas. 640), both cases
ot clear weather, I  do no t th in k  i t  necessary to 
apeak. There is danger, I  th in k , in  ta k in g  one 
p a rticu la r p a rt of a witness’s evidence w ith o u t 
its  qualifications and trea tin g  such au thorities as 
these as la y ing  down an in flexib le  ru le  fo r  every 
case m  which s im ila r evidence (however qualified) 
is round. I  am the more impressed w ith  tha t 
danger because those three judges in  the Court 
ot Appeal who decided the present case in  the 
te to  s favour wore the same who held, in  the case 
ot the J o h n  M  In ty re ,  th a t there was con tribu to ry  
negligence; and S ir James Hannen, who in  the 
case of the E b o r  came to a lik e  conclusion, was 
the judge of f irs t instance who in  the present 
case decided fo r the Ceto. In  both courts these 
™ ed 3ud^ es assisted by competent
nautica l assessors. I  have spoken of the danger 
o i separating from  its  context one pa rticu la r 
po rtion  o f the evidence given on cross-examina- 
t ion  by the witnesses fo r the Ceto. The context 
to which I  refer, in  the evidence o f the witness 
Gibson, is to  the effect tha t, as the sound of the 
Le b a n o n  s w h istle  came nearer, he said— “  P ort 
and g ive h im  p len ty  o f ro o m ; he is w e ll on our 
po rt side; tha t he d id  not stop and reverse 

because he though t by the sound of his w h is tle  ”  
th a t the L e b a n o n  was “  w e ll clear of h im .”  The 
sound appeared to get broader, i t  m ig h t be a 
point, as i t  went am idships.”  H o “  could not te ll 
th a t the vessel m ust be com ing towards h im  i f  i t
d ld  ^  / l *  £r ° ader ,than tAat ”  “  H e could not 
te l l  th a t he { ie . ,  the master o f the L e b a n o n )  

m ust be starboard ing.”  He “ never though t 
about such a th in g  as the man starboard ing when 
he was on a ship’s p o rt side.”  That i t  would not 
have been r ig h t  to  stop and reverse at the last 

as d understood the argum ent, con
ceded. 1 o stop and reverse earlie r (when there 
was no ind ica tion  tha t the L e b a n o n  was also 
stopping or reversing) m ig h t (as fa r  as I  can 
judge) have been reasonably though t dangerous 
ra th e r than conducive to  safety. I f  i t  m ig h t 
reasonably be though t safer to a ttem pt to  get out 
ot the way than to  lie  in  the way of the approach
in g  vessel lik e  a log upon the water, the 18th ru le  
would not, in  m y judgm ent be b ro ken ; and i t  
appears to  me as i t  d id  to  the M aster of 
the Rolls (though I  am be tte r satisfied to look 
to r  tha t purpose to  the frac tu re  of the L e b a n o n  
ju s t on the starboard side of her stem than to  the 
mere displacement o f her stem itse lf), th a t the 
im pact took place in  such a way as would 
not have been possible w ith o u t some extraor- 
dm ary devia tion by the L e b a n o n  from  her 
P I°P fr  course ve ry  soon before. O f the whole 
effect ot th is  evidence, the nautica l assessors who 
assisted S ir  James Hannen, and saw and hoard 
the witnesses, were much more capable judges
i n 11 iL  can Preten4 to  be. They cannot have 
though t i t ,  taken altogether, suffic ient to  show 
th a t the circumstances made i t  necessary fo r the 
Oeto to  stop and reverse under the 18th rule, 
i  he question was one o f degree and o f tim e. The 
Le b a n o n  was m oving much faster than the Ceto.

[H . or L .

The ships d id  not see each other u n t il i t  was too 
late to stop and reverse. The Ceto by p o rtin g  and 
con tinu ing  to po rt took in  the meantime a proper 
course, and one which “ a prudent and reasonable 
officer ”  m ig h t w e ll believe to be the best course 
fo r safety. I f  the distance between the ships, as 
indicated by the sounds of the L e b a n o n 's  whistle, 
appeared nevertheless to  d im in ish  ra the r than in 
crease^ (except by about a po in t as i t  “ went am id
ships ” ), I  am not convinced tha t th is  was enough 
to  prove the CJeto in  the wrong, as long as a 
prudent and reasonable officer m ig h t judge th a t ho 
was at a safe distance. I  th in k  i t  easy to  lay  too 
much stress upon impressions o f th is  sort derived 
from  sound on ly when the ships were approach- 
mg, and could not see each other. To some extent 
the distance m ig h t n a tu ra lly  d im in ish  under con
d itions of safety, as the courses o f the tw o ships 
came nearer before they passed each other Ln 
order to  get r id  o f the w eight of the decision of 
b ir  James Hannen, and his assessors, i t  was 
assumed th a t the question raised by the present 
appeal was overlooked, and not urged before tha t 
learned judge. B u t i t  arose d ire c tly  out o f the 
evidence then as much as n o w ; the cross-exami
nation had been directed to tha t very n o in t; and i f  
i t  was not then raised by the appellants, I  cannot 
but in te r th a t the appellants’ own counsel d id  not 
a t th a t tim e  take the same view o f its  im portance 
as th a t on w h ich the appellants now insist. I f  
tha t is the explanation, I  m ust confess th a t i t  
seems to  me of bad example, th a t a p a rty  should 
succeed in  you r Lo rdsh ips ’ House upon such a 
po in t when i t  was not taken before the cou rt of 
f irs t instance, and has not been held to be estab
lished by the C ourt of Appeal. Upon the whole,
1 am unable upon th is  question (which I  regard as 
one no t of law bu t of fact, and o f nautica l s k il l 
and judgm ent) to g ive m y voice fo r  reversing the 
order appealed from . 6

l8 « f° rw WATS0o ^ M y Lo rds : 0 n  the 20 th  Aug. 1886, between 2 30 and 3 a.m „ two steamships, 
the L e bano n , of 595, and the Ceto, o f 612 tons 
register, came in to  collision, in  the opon sea, off 
the Y orksh ire  coast. A  dense fog had prevailed 
to r some tim e, and the L e b a n o n  had reduced her 
speed to  “  easy,”  w h ils t the Ceto, w h ich had 
already been crippled by another collis ion in  the 
same fog, was go ing “ dead s lo w ;”  and both 
vessels kept repeating, at in tervals, the signals 
required by the 12th a rtic le  of the regulations,
-b rom  f irs t  to  last bo th ships had abundance of 
sea room, no signals having been heard by e ither 
ot them  except th e ir  own. A t  the tim e  when the 
vessels came w ith in  such a distance of each other 
tha t th e ir  fog signals could be m u tu a lly  heard, 
the course o f the Le b a n o n , according to the ev i
dence of the  chief mate, who was in  charge of 
her navigation, was south-by-east h a lf east Ou 
hearing the f irs t w h is tle  from  the Ceto, about 
two po in ts on his starboard bow, he starboarded 
tw o points, and then steadied his helm  on a 
south-east course. The course of the Ceto is 
stated by her master to have been north-by-west 
When he firs t heard the w h istle  of the L e b a n o n  i t  
appeared to  h im  to  come from  a distance, wh ich 
he judged to  be not less than a m ile, and from  a 
d irection  w h ich  seemed to  be fo u r points upon 
his port-bow. The helm o f the Ceto was there
upon ported, and she was gradua lly  edged off to 
starboard, in  order to  keep her clear o f what was 
conjectured to  be the course o f the Lebanon-,
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bu t, ow ing to  the slowness of her speed, the on ly 
effect of the port-ho lm  was to  b r in g  her head 
round about tw o po in ts to starboard before the 
Lebanon was sighted. U p  to  th a t tim e, n o tw ith 
standing the Ceto’s change of helm, the sound ot 
the Lebanon’s w h is tle  s teadily continued to draw 
nearer ; and i t  s t i l l  appeared to  bear, as when 
firs t heard, fo u r po in ts on the  port-bow  of the 
Geto. W hen the tw o  vessels, though  s t i l l  in v i
sible, wore ve ry  close, the Lebanon starboarded, 
and also gave the signa l tha t she was starboard
in g  and in  a few seconds they came in to  s igh t ot 
each other. As stated in  the p re lim ina ry  acts, 
the Ceto, as observed at th a t moment from  trie 
Lebanon, was tw o or three po ints on the starboard 
bow, d is ta n t about a ship’s leng th  ; and the 
Lebanon, as seen from  the Ceto, bore three or 
fo u r po in ts on the port-bow, d is tan t about s ix ty  
yards. The master of the Geto says th a t he then 
observed the w h ite  l ig h t  of the Lebanon ju s t in  
fro n t of his port-beam, when he at once p u t 
his helm  hard-a-port ; b u t the order was scarcely 
given before the engines of the  Geto were turned 
f u l l  speed ahead, in  obedience to  a ha il trom  
the Lebanon. A t  the same in s ta n t the engines 
of the  Lebanon were stopped and reversed ; but, 
having s t i l l  way on her, she s truck  the p o rt side 
o f the Ceto, th ir ty  feet from  the ta ftra il,  c u ttin g  
her down below the water and s ink ing  her. th e  
Lebanon sustained no in ju ry  from  the collis ion 
except th a t her m etal stem was crushed aside m  
the d irection  of the port-bow. ,

A t the t r ia l  before the A d m ira lty  Court, the 
appellants endeavoured to  cast the whole blame 
of the collis ion upon the Ceto in  respect or her 
having, as they alleged, m isled the Lebanon 
by a false signal in to  the be lie f th a t she was 
starboard ing, when, in  po in t of fact, she was 
po rting . They d id  no t press th e ir  a lte rnative 
case tha t the Ceto ought to have stopped and 
reversed; probably because th a t lino  of a rgu
m ent would necessarily have invo lved the Lebanon 
in  fa u lt fo r  not do ing the same The resu lt was 
th a t the President negatived the alle0ation 
th a t the Ceto signalled she was go ing to  s ta r
board, and found the Lebanon alone to  blame 
on the ground th a t she ought, lik e  the 
have reduced her speed to  dead slow, in  tne 
C ourt of Appeal, the learned judges weie a 
of op in ion th a t the Lebanon’s ra te  of speed was not 
“  moderate ”  w ith in  the meaning of ru le  13, hut tne 
po in t chiefly discussed before them  was 0
the Ceto to stop and reverse, and they aU came
to the conclusion th a t no such du ty  was meum 
bent upon her. The M aster of th e  R o i s and 
Bowen, L .J . were of opinion u p °n th e e v id e n ce , 
tha t the Lebanon was w e ll abeam of the ~ >
the p o rt side; th a t there was no danger ot 
collis ion u n t il the  Lebanon starboarded ; and 
th a t the effect of her manœuvre was to  b r in g  her 
r ig h t  round in  the water, so th a t she s truck  the 
stern quarter of the Ceto w ith  her ^ r b o a r d  side 
of her bow. T he ir opin ion appears to  be mam y 
i f  not wholly, rested upon the condition o f the 
Lebanon’s stem, as shown in  a photograph taken 
a fte r the vessel was docked F ry  L.J expresses 
doubt as to th e ir  inference from  th a t e x h ib it , bu t 
states his own opin ion to  bo th a t the w h is tlin g  
of the Lebanon was broad on the p o rt side of the 
Ceto, and, tha t being the state of th ings, i t  was 
not an im prudent course fo r the Ceto to  advance 
in  the d irec tion  in  w h ich she was advancing. i t

I  could agree w ith  the conclusions of the  learned 
judges as to  the facts of the case, I  should have 
no hesita tion in  exonerating the Ceto. B u t the 
view which the y take appears to  me to b e ^ c o n -  
cilable, not on ly w ith  the evidence, but w ith  t  
case made by both parties m  th e ir  pleadings. 
A ccord ing to  th e ir  p re lim ina ry  acts when the 
vessels f irs t saw each other the  Lebanon was 
ahead and not abeam of the Ceto the Lefeanon.e 

being no t more than three or io u r
poh?tsgupon the Ceto’s po rt bow, and the Ceto’s 
two points on the Lebanon’s starboard bow No 
witness from  the Ceto places the ie 6 a ™ wafc 
tim e broad upon th e ir vessels p o rt side. The 
master to  whose evidence I  shall have to  re fer 
hereafter, places the Lebanon th roughou t about 
fou r p o in tl upon bis po rt bow W ynpenny the 
look-out of the Ceto, says th a t when she firs t 
w h istled  the Lebanon was tw o points upon th e ir  
p o rt bow, and th a t her bearing had changed to  
about three po ints when her masthead lig h t  
i v is ib le - and he also says th a t between
a  of tim e  the Lebanon’s w histle
“ g radua lly  drew a l i t t le  more a ft, and seemed to 
bo ge tting  nearer.”  The difference between the 
master and his look-out as to  the bearings o f the 
Lebanon when f irs t  beard is no doubt duo to  the 
circumstance tha t, w h ils t bo th agreed she was 
on th e ir  p o rt bow, the num ber of po in ts was 
m a tte r ofPestimate, or ra the r of conjecture. In  
de live ring  judgm ent, the M aster of the R olls is 
S o r t e d gto  have sa id : “ Y ou  can never t r y  an 
A d m ira lty  case so as to get) at the tru th , unless 
,mll look w ith  great scepticism on the evidence 
on both sides.”  U n fo rtu na te ly  th a t observation 
is too frequen tly  ju s tifie d  by the  con flic t of 
tes tim ony w h ich  occurs in  such cases. B u t 1 am 
not prepared on th a t account, and w ith o u t very 
strong cause, to  question the c re d ib ility  of nautica l 
witnesses when th e ir  tes tim ony relates to  facts 
wh ich i t  was th e ir  special d u ty  to observe, and is 
not on ly free from  contrad iction, b u t m  s tr ic t 
accordance w ith  the pa rticu la rs  given by the 
parties to  the suit. I  am unable to  derive from  
the photograph, so much re lied  on by the respon
dents, any good reason fo r  d isbe lieving the 
witnesses, re jec ting  the p re lim in a ry  acts, and 
accepting the 'theory w h ich  found favour w ith  the 
m a jo rity  of the Appeal Court. The condition ot 
the  Lebanon’s stem a fte r the co llis ion is, to 
say the least, a very  uncerta in guide to the 
tru th , in  the absence o f precise in fo rm a tion  
as to  the force o f her im pact upon the Ceto, 
o r as to the tim e  d u rin g  w h ich  the  tw o vessels 
were engaged. The engines of the Lebanon were 
at th a t tim e  reversed, and the Ceto was ge tting  
in to  fu l l  speed across her bows fro m  starboard to 
port. A ssum ing th a t the stem of the Lebanon 
was started, as i t  well m ig h t be, by  the f irs t  force 
of the blow, i t  m ig h t n a tu ra lly  be crushed over 
to  her po rt side i f  the vessels remained to r an 
appreciable tim e  in  contact, as they possibly, i t  
no t probably, did. I n  the circumstances I  am 
constrained to believe tha t, as the witnesses state, 
the Lebanon s truck  the Ceto at nearly r ig h t  angles, 
and th a t before the collis ion the re la tive  bearings 
o f the tw o  ships continued to be as they a llep -  

Y o u r Lordsh ips were not asked to  d is tu rb  the 
finding; of both courts below, to the effect th a t 
the Lebanon was to blame, b u t the appellants 
m a in ta in  th a t the Ceto was also in  fau lt. I  hey 
adm it th a t a fte r the vessels were w ith in  sight,
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the Geto d id  not transgress the ru les by go ing fu l l  
speed ahead instead o f stopping and reversing, 
th e y  could h a rd ly  escape from  the  concession, 
because the Geto was in v ite d  to  take th a t course 
by the officer o f the  Lebanon-, bu t i t  does not 
fo llow  th a t the  Geto was free fro m  blame in  
ge tting  in to  a position w h ich  necessitated the 
manoeuvre. The appellants argued th a t i t  was 
the d u ty  of bo th vessels to  stop and reverse 
before they came in  sight, and th a t the Geto, 
j la '  fa iled  in  th a t du ty , m ust be deemed tc 
have been in  fa u lt. The po in t thus argued by 
the appellants is raised upon the pleadings as 
w e ll as upon the evidence, and was fu lly  discussed 
m the C ourt o f Appeal. That being so, 1 th in k  
we are bound to consider i t  upon its  m erits. 
Kule 18 requires th a t every steamship, when 
approaching another ship so as to  invo lve  r is k  of 
collision, “  sha ll slacken speed o r stop and re
verse, i f  necessary.”  There is th is  d is tinc tion  
between the tw o  a lte rnatives w h ich the ru le  
enjoins, th a t the f irs t  is  im perative, whereas the 
second is on ly  requ ired where there is necessity 
io i it. B u t as L o rd  B ram w ell observed in  the 
course of the argum ent, the necessity to  w h ich 
the ru le  refers is th a t o f avo id ing, not co llis ion, 
but the r is k  o f collision. In  consequence o f the 
shape in  which the  case was presented to  the 
A d m ira lty  C ourt, and the view  w hich was taken 
ol' the facts in  the C ourt of Appeal, there is no 
expression of opin ion by th e ir  respective assessors 
upon the facts of the  case as they appear to  some 
of you r Lordsh ips and to  m yself to be established 
in  evidence. T ha t is a circum stance to  be re 
gretted, and great stress was n a tu ra lly  la id  upon 
i t  in  the able argum ent of the respondents’ 
counsel. A t  the same tim e  I  do no t th in k  tha t 
circumstance ought to in te rfe re  w ith  our disposal 
of the case, because I  agree w ith  those of your 
Lordsh ips who th in k  th a t the question w h ich  
arises upon the facts as we are prepared to  find  
them  depends ve ry  much upon the construction 
of ru le  18, and involves considerations as much 
of common prudence as o f nautica l sk ill. W hether 
i t  was, in  a reasonable sense, necessary fo r  the 
m aster of the Geto to  stop and reverse h is engines 
before the L e b a n o n  liovc in  s igh t is a question 
not of law  b u t o f fact. H is  du ty  in  th a t respect 
m ust depend, not upon the resu lt of the whole 
facts now disclosed in  evidence, bu t upon his own 
observations of the L e b a n o n ’s fog signals, and 
the indications of the position and course of the 
L e b a n o n  re la tive ly  to  his own vessel, wh ich these 
observations ought to have conveyed to a prudent 
seaman o f o rd in a ry  s k ill.  I  sha ll therefore l im it  
m y consideration o f the evidence to  such parts of 
i t  as re late to  w hat was heard and done by the 
officer who was nav iga ting  the Geto. W hen the 
master f irs t hoard the signals of the L e b a n o n  he 
seems to  have come to the conclusion tha t the 
vessels were approaching each other, and also to 
have form ed the surmise tha t they  m ig h t possibly 
be approaching so as to invo lve r is k  o f collision. 
H a v ing  on ly heard a single w h istle  he had at tha t 
moment no data from  which a tru s tw o rth y  in fe 
rence could be draw n as to  the course w h ich  the 
L e b a n o n  was p u rs u in g ; bu t he assumed th a t she 
would pass on the po rt side of his vessel, and he 
accord ing ly ported a l i t t le  in  order to  g ive her 
room. A s the tw o ships advanced he heard several 
signals from  the L e b a n o n , each successive w h istle  
sounding nearer than the preceding one. A s the

sounds grew closer, s t i l l  assuming th a t the 
course of the L e b a n o n  would ca rry  her to po rt of 
the Goto, he gave a second order to  his steersman. 
A ccord ing  to  his own evidence, he said— “ Port, 
and give h im  p len ty  of ro o m ; he is com ing w ell 
upon our p o rt side.”  I  have already noticed the 
fac t th a t the effect o f her po rt helm was to  b ring  
the head of the Ceto two points to  starboard 
before the collision. W hat appears to  me to be 
the most im p o rtan t p a rt of the evidence of the 
m aster is his d is tin c t statement, more than  once 
repeated, th a t both before and a fte r his second 
order to  po rt was given, or, in  other words, from  
the tim e  when the signal of the L e b a n o n  was f irs t 
observed u n t il she was ju s t com ing in to  sight, the 
sound o f her w h is tle  whenever i t  was heard con
tinued  to bear steadily about fou r po in ts o il the 
po rt bow of the Geto. H e does, indeed, a ttem pt 
to say th a t a t one tim e  (ho does no t say when) i t  
appeared to  broaden a litt le , and on his being 
pressed to say how much, his rep ly  was, “  I t  
m ig h t be a po in t.”  The circumstances in  w h ich 
he was placed, as detailed by the m aster of the 
Ceto appear to  me to involve considerations of 
general im portance, touch ing  the application o f 
the second a lte rna tive  o f the 18th rule. I n  broad 
da y lig h t, or in  the n ig h t tim e so long as ships’ 
lig h ts  are d iscern ib le a t a moderate distance, I  
do not th in k  tha t i t  is w ith in  the m eaning of the 
ru le  “  necessary ”  fo r  two approaching steamers to 
stop and reverse u n t il i t  becomes apparent tha t 
i f  they continue to approach they w ill in  a ll l ik e 
lihood e ither shave close o r coilide. W hen the 
approaching vessels are enveloped in  fog, and 
cannot see each other, the ru le  m ust, in  m y 
opinion, apply w ith  greater stringency. T he ir 
respective officers are, in  th a t case, guided 
solely by th e ir  sense o f hearing, w h ich  may 
enable each of them  to speculate w ith  more or 
less accuracy as to  the position o f the o ther 
vessel a t the  tim e  when its  fog  w h is tle  is heard. 
B u t the d irec tion  from  w h ich the w h is tle  comes 
can a ffo rd  no ind ica tion  of the course of the 
approaching vessel unless the sound is repeated, 
and its  hearing is, on each repetition , care fu lly  
observed. Even then the bearing ,of the vessel 
and its  course are more o r less m atters of specu
la tion , and cannot be ascertained w ith  the same 
ce rta in ty  as i f  her h u ll or lig h ts  were in  view. 
When two steamships, inv is ib le  to  each o ther by 
reason of a th ic k  fog, find  themselves g radua lly  
d raw ing  nearer, u n t il they are w ith in  a few 
ship s lengths, they are, in  m y opinion, w ith in  the 
second d irection  o f ru le  18, and each of them  
ought at once to  stop and reverse, unless the fog 
signals of the  other vessel have d is tin c t ly  and 
unequivocally indicated th a t she is steered on a 
re la tive ly  safe course, and w ill pass clear, w ith 
out in vo lv in g  r is k  o f collision. In  the absence 
of such indications, i t  appears to me th a t to 
negative the necessity fo r  stopping and rever
sing when the vessels arc near to each other, 
though s t i l l  unseen, would ho to  th w a rt the 
very purpose fo r w h ich  the ru le  was enacted. I  
do not th in k  th a t the effect which, in  m y opinion, 
ought to be given to  the second branch of the 
ru le, when approaching ships are enveloped in  a 
log, is at variance w ith  the ju d ic ia l construction 
w h ich i t  has already received. In  the case of The  
F ra n k la n d  and The K e s tre l, the opin ion of the 
P r iv y  Council w ith  respect to T h e  F r a n k la n d  
was thus stated by S ir Robert C o llie r (27 L . T.
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L . Rep. 4 P C. 529): “  T ha t she was navigat
in g  in  a fog at a moderate speed, th a t she 
heard a w histle sounded many times, in d ica ting  
th a t a steamer was approaching her, and had 
come very  near to her— so near, indeed, tha t if: 
the vessels had stopped they  w ou ld  have been 
w ith in  ha ilin g  d is tance; th a t a t th a t _ po in t or 
tim e  i t  was necessary fo r  the captain of the 
F r a n k la n d ,  under the term s o f the ru le, not on ly 
to  stop the  m otion  o f the engines, b u t to  reverse 
them  so as to  stop the m otion of his vessel, and 
th a t he ough t not to  have w aited u n t il the  vessels 
s ighted each other.”  S ir  Robert P h illim ore , in  
T h e  K i r b y  H a l l  (48 L . T. Rep. N . S. 797; 5 Asp. 
M ar. Law  Oas. 90; 8 P. L iv .  71), explained the 
ru le  in  term s even broader than I  should con
sider necessary fo r the purposes of th is  case. 
The doctrine la id  down by the P r iv y  Council 
in  T h e  F r a n k la n d  has been recognised by the 
C ourt of Appeal in  The J o h n  M c In ty re  (51 L . T. 
Rep. N . S. 185; 5 Asp. M ar. Law  Cas. 278; 9 P. 
D iv . 135). The D o rd ogn e  (51 L . T. Rep. N . S. 650 ;
5 Asp. M ar. Law  Cas. 328; 10 P. D iv.-6), and T h e  
K b o r  (54 L . T. Rep. N . S. 200; 5 Asp. M ar. Law  Cas. 
560; 11 P. D iv . 25), a ll o f w h ich  were cases of col
lis ion  in  dense fog. In  the f irs t o f these cases, the 
present M aster of the Ro lls said : “  I t  may be la id  
down as a general ru le  of conduct th a t i t  is neces
sary to  stop and reverse, no t indeed every tim e 
tha t a steamer hears a whistle^ o r fog horn  in  a 
dense fog, bu t when in  such a fog i t  is heard on 
e ither bow and approaching, and is in  the v ic in ity , 
because there m ust ho a r is k  of co llis ion .”  To 
the proposition so stated I  en tire ly  assent. When 
the approaching vessel is nearly ahead, the  d u ty  to 
stop and reverse is obvious; b u t i t  appearsi to me 
to  ho equally im pera tive  when the other vessel is 
d raw ing  near upon e ither bow. I t  m atters not 
whether the hearings of the approaching ship be 
one po in t or fo u r ; e ithe r position is fra u g h t w ith  
danger of collis ion i f  i t  continues to  advance 
w ith o u t change of bearing. The reason w hich 
the m aster of the Oeto assigns fo r  no t stopping 
and reversing when the L e b a n o n  came near is 
th is  : “  Because I  though t by the  sound of his 
w h is tle  th a t he was w e ll clear of me.”  I  regre t 
to  say th a t I  am unable to  find  in  his evidence a 
single circumstance which could ju s t ify  the con
clusion th a t the L e b a n o n  was go ing clear o f h im .
1 need ha rd ly  say th a t i f  the L e b a n o n 's  course 
had been such as would ca rry  her clear _ of his 
ship on the po rt side, the sound of her w h istle  as 
the vessels drew  nearer w ould have g radua lly  
broadened u n t il i t  wasa-beam o f the Oeto. The fact, 
w h ich he d id  observe, tha t, no tw iths tand ing  th e ir  
m u tua l advance and his own change of helm, 
the L e b a n o n  s t i l l  continued to approach upon his 
p o rt bow w ith  unaltered bearing, ind ica ted th a t 
the tw o vessels -wore sa iling  on in te rsec ting  lines, 
and tha t, unless there was a change in  the  bearing 
of the Le b a n o n , they would, as a m a tte r of 
m athem atica l ce rta in ty , meet a t the po in t of 
in tersection. In  these circumstances, I  am of 
opinion th a t h is con tinu ing  to  advance when he 
know tha t, in  spite of his p o rt helm, the L e b a n o n  
was com ing nearer w ith o u t any appreciable 
change of bearing, was a v io la tio n  of the second 
pa rt of the 18th ru le  ; and I  am of op in ion th a t the 
L e b a n o n  was equally w ith in  the ru le, and was 
also to  blame fo r no t stopping and reversing. 1 
have fo r  these reasons come to  the conclusion

th a t the orders appealed from  ought to be reversed, 
and th a t i t  ought to be declared th a t bo th  vessels 
wore in  fa u lt.

L o rd  Bramwbll—M y L o rd s : I  am fu l ly  sen
sible of the s treng th  of M r. F in la y  s rem ark, 
viz., th a t we are called upon by the L e b a n o n  to 
ove rru le  the judgm ents of tw o  courts assisted 
by nautica l advisers, and th a t w ith o u t having 
ourselves the benefit of such experts. The la tte r  
is a ve ry  w e igh ty  consideration. One may hope 
w ith  care and a tten tion  to  come to  a r ig h t  con
clusion on m atters of o rd in a ry  everyday life  ; bu t 
th is  is no t such a case. W e are not (at least, 1 
am not) fa m ilia r  w ith  na u tica l m atters, and may 
go w rong from  sheer ignorance. I  do no t feel 
the w an t of such advice in  the present case, io i 
reasons w h ich  I  w i l l  m ention hereafter. 1 he two 
vessels were approaching each other, and th a t 
there was a r is k  of collis ion is certa in, fo r  there 
was a collision. B u t, as M r. F in la y  says, the 
question is, D id  the Oeto know  th a t P Now, 
the captain of the  Ceto  says he knew th a t the 
L e b a n o n  was g e ttin g  nearer. Then, was i t  
necessary fo r h im  to  stop and reverse? lh a t  
w ord  “  necessary ”  does no t mean th a t the s itua
t io n  was such th a t, w ith o u t s topping and 
reversing, a collis ion would take place; i t  means 
ra th e r ‘•p rud en t or expedient.”  The answer 
seems to  me to  be th is  : T ha t he d id  no t know  
where the other vessel was, nor w lia t she was 
do ing ; th a t he though t som eth ing; tha t he 
speculated ; and th a t he acted on h is op in ion, 
instead of m ak ing  sure by  stopping and reversing. 
There was no reason w hy he should n o t ; i t  was 
a calm, and no other vessel was near. I  lie captain 
does not g ive the  reason of the second olncer to r 
no t doing so—viz., th a t he w ould have been ru n  
in to  amidships ; and th a t reason is a bad one, for 
the reversing and go ing astern should have taken 
place in  tim e  to prevent the co llis ion a t any part.
I  th in k , therefore, th a t the Oeto was to  blame, i  
should th in k  so i f  there were no s ta tu to ry  rule.
I  cannot see w hat M r. F in la y  says is the question 
th a t was p u t to  the nau tica l assessors. 1 heretoro 
I  cannot th in k  I  am d ilfe r in g  fro m  them . 1 
re fra in  from  going in to  the nice questions of 
where the  Oeto m ig h t reasonably judge the 
L e b a n o n  to be ; I  purposely abstain. The Oeto 
should no t have judged, b u t have made sure. 
To discuss the probabilities is to  do w hat I  th in k  
the Goto should no t have done. I  may, however, 
say th a t I  th in k  th a t the Oeto m ig h t w e ll have 
judged w ith o u t im p u tin g  too m uch s tu p id ity  to  

l the L e b a n o n  (as was suggested in  the argum ent), 
th a t i t  was nearing her. These are the grounds 
o f m y opinion. They are short, and 1 am unable 
to say more.

L o rd  F it zg e r a l d .— M y  Lords : I  concur in  the 
reasoning and in  the conclusion of the J tari ot 
Selborne, and, as m y opin ion has no t been changed 
by the re-argum ent, I  w i l l  read the judgm en t 1 pre
pared im m edia te ly  a fte r the f irs t  argum ent. I  ho 
question is resolved in to  one subs tan tia lly  ox fact, 
and is thus p u t in  the appellants’ case : “ On the 
appeal the on ly  question is, w hether the  Oeto was 
to  blame fo r  no t slackening speed, and stopping 
and reversing.”  The Ceto d id  slacken speed, ; e 
order had been g iven in  due tim e  tha t she should 
go as slow ly as she possib ly cou ld ; th a t o rder 
was acted on, and she had fo r some tim e  before 
the  collis ion been going as slow ly as she could.
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That m a tte r o f fac t is  stated in  a ll the judgm ents 
below, and was no t controverted here. The 18th 
a rtic le  o f the Orders in  Council, on w h ich  the 
decision tu rns, po in ts ou t th a t when approaching 
another ship so as to  invo lve  r is k  of co llis ion  a 
steamship “  (1) sha ll slacken her speed; (2) or 
stop and reverse i f  necessary.”  The question, then, 
is narrowed to t h is : W ere the circumstances 
such as to  render i t  necessary fo r  the Ceto to 
stop and reverse ? or, as p u t in  the appellants’ 
case, H ad  i t  become the d u ty  o f those in  charge 
of the Ceto to do so P “ Necessary,”  as here used, 
is a w ord  of flexible meaning, to  be in te rp re ted  
acco rd ing to the  surround ing circumstances. Were, 
then, the circumstances such as to  convey to  the 
m in d  o f a sk illed  m arine r th a t the  r is k  of col
lis ion  was so im m inen t as to  make i t  indispensable 
to stop and reverse P The action was in s titu te d  
by the Le b a n o n  against the Ceto a lleg ing  tha t (1) 
a good look-out was not kept on board the  Ceto ;
(2) the helm  o f the Ceto was im p rope rly  ported ;
(3) the Ceto im p rope rly  neglected to  com ply w ith  
artic les 12,13,18,19, 22, and 24 of the  Regulations 
fo r  P reventing  Collisions at Sea. In  these alle
gations the p la in tiffs  fa iled in  the courts below, 
and fa il here unless you r Lordsh ips should be 
satisfied th a t there was a breach o f du ty  on the 
pa rt of the Ceto w ith in  the concluding sentence 
of ru le  18. The case came before the President 
of the A d m ira lty  D iv is ion , aided by  two naval 
captains, and on reading the evidence there g iven 
i t  cannot be affirm ed tha t the question on which 
the appellants now re ly  was b rough t under the 
notice o f the court, and i t  is  qu ite  certa in  th a t 
no decision was asked on i t ; on the con tra ry, the 
allegations appear to  have been th a t the Ceto 
had im p rope rly  ported, had no t slackened her 
speed, and had m isled the L e b a n o n  by an erroneous 
signal. The resu lt has been th a t you r Lordsh ips 
have lost, on the ve ry  question now before tho 
House, the a id  of th a t sk illed  tr ib u n a l. T ha t 
cou rt does determ ine, “  W e are o f opin ion th a t 
the L e b a n o n  was alone to  blame.”  Tho appeal 
d id  not question the judgm ent, save on the w ord  
“  alone,”  and alleged th a t both vessels were to 
blame. On th is  head the M aster of the Rolls 
observes : “  Then the question arises whether the 
Ceto broke the second ru le . T ha t the L e b a n o n  
was in the w rong  fo r b reaking the f irs t ru le  is 
clear. I f  she broke the f irs t  rule, and kep t break
in g  i t  up to  the m om ent o f the collision, she not 
on ly  broke the f irs t ru le , b u t she broke the second 
also. Therefore her case is hopeless. In  th a t 
case the question is whether the Ceto, who 
obeyed the  f irs t ru le, broke the  second ru le .”  
The C ourt of Appeal was also assisted by its  
nau tica l assessors, by whose opin ion on a question 
expressly p u t to them  they were aided. That 
question was, whether i t  was necessary (in  a 
nautica l sense) fo r  the Ceto to  have stopped 
absolutely dead on the water, towhichtheassessors 
answered “ N o.”  T ha t court was unanimous,
“  th a t the Ceto d id  no th ing  to  break the rule, 
because there was no th in g  to  show her th a t i t  
was necessary to  stop and reverse.”  She was 
igno ran t of the false manoeuvre o f the L e b a n o n  in  
starboarding. The noble E a rl quoted a sentence 
taken from  the judgm en t of the M aster o f the 
Rolls in  the case o f The B e ry l (51 L . T. Rep. N . S. 
554; 9 P. D iv . 137). I  reca ll a tten tion  to  i t  be
cause i t  has received the sanction of th is  House 
in  B a k e r  v. T h e  O w ners o f  the Theodore H .  B a n d

[H . o r L.

(56 L . T. Rep. N . S. 343 ; 12 App. Cas. 247). L o rd  
Hersc.hell there gives the quotations more at 
large, and includes th is  passage : “  B u t when you 
speak of rules w h ich  are to  regulate the conduct 
o f people, those rules can on ly apply to c ircum 
stances w h ich  m ust or ought to be known to  the 
parties a t the tim e. Y ou  cannot regulate the con
duct of parties as to unknown circumstances.”  
L o rd  H ersche ll adds : “  I  en tire ly  concur in  the 
view thus expressed, and adopt the language of 
the learned judge.”  The noble E a rl now 
gives his approval o f the judgm ent in  The  
B e ry l case, so fa r  as i t  has been quoted. We 
have to  consider th is  narrow  question of fact, 
and under circumstances not favourable to  the 
Le bano n . There is a find in g  not now contested 
tha t she was to blame, and there can be no doubt 
th a t her erroneous manœuvres and breaches of 
the rules to prevent co llis ion led d ire c tly  to tho 
ca lam ity  .which otherwise would no t have hap
pened. B u t fo r the e rro r of tho L jebanon  in  
starboard ing both ships would have passed each 
other in  safety. The L e b a n o n  undertakes to  
establish th a t tho Ceto was also to  blame, and 
seeks the p ro tection  of the A d m ira lty  ru le  in  such 
cases. The onus lies on the L e b a n o n  on tho 
m axim  (¿ u i d ic i t  n o n  q u i neejat. The L e b a n o n  
undertakes to  establish a ffirm a tive ly  from  the 
evidence tha t the circumstances in  proof were 
such as ought to  have convoyed to  the m ind  of 
the master of tho Ceto a t a tim e  before the 
collis ion became inevitab le  tha t i t  had become his 
d u ty  to  “  stop and reverse.”  F rom  the p re lim in 
ary  acts i t  appears th a t the parties stated tha t 
the tim e  was 2.30 a.m. or about 3.0, weather calm, 
dense fog. The fog was so dense, th a t when each 
ship saw the masthead and side l ig h t  o f the 
other, and “ almost s im iltaneously,”  they were 
not more than a ship’s leng th asunder. The fog 
was so dense th a t “  to  see,”  in  tho sense o f being 
guided by s ight, was im practicab le. The master 
of the Ceto had no th ing  to  guide h im  h u t his 
sense of hearing, and th a t sense ce rta in ly  o r p ro 
bably rendered less acute, less to be re lied  on, by 
the  fog. The evidence on w hich we have to act 
comes from  G auutle tt on the p a rt of the Le b a n o n  
and Gibson fo r the Ceto. The fo rm er scarcely 
touches the question, and seems to be m ain ly  
d irected to establish a false manœuvre by the 
“  p o rtin g  ”  of the Ceto, and tha t the Jjebanon  
was m isled by her signals. A t  tho close of 
G auntle tt’s d irec t evidence he says he spoke to 
the captain of the Ceto when ho got aboard the 
L e b a n o n  and asked h im  “  w hy he biew tw o  blasts 
o f his w h is tle  and ported.”  “  W hen he ported, 
w hy he gave tho starboard signal fo r  the p o rt 
helm .”  T h a t was then substantia lly  his case, and 
tha t ease en tire ly  failed. Gibsoii, on the other 
hand, seems com plete ly to meet and negative 
tha t case ; he heard the w h istlo  of the L e b a n o n  
apparently about a m ile and a h a lf off, and the 
G’efiqwas then fa ir ly  “ dead slow, ju s t m erely 
tu rn in g  over to  keep the ship steering,”  and gave 
the signal “  to  indica te th a t I  was go ing on m y 
regu la r course and keeping to p o rt.”  I  have to 
confess th a t I  am ignorant on the subject of 
navigation, bu t I  ga ther from  th is  appeal th a t to 
stop a ship dead, to  take a ll tide way oft' her so 
th a t she would cease to  be under command and 
be as a log on the water, is a manœuvre th a t 
m ig h t often lead d ire c tly  to  calam ity, and could 
on ly  be excused by the  existence of actual
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necessity. T ha t is rea lly  w hat a rtic le  18 points 
out. I t  the Ceto had actua lly  stopped and a 
collis ion taken place no tw iths tand ing , an event 
by no means improbable, i t  would lay her open to 
the im p u ta tio n  tha t the ca lam ity  arose from  her 
stopping w ith o u t necessity. I t  seems to me, on 
the fu lles t consideration, th a t the position was 
no t such as to  show to  a sk illed  seaman tha t 
there was then th a t im m inen t r is k  ot collis ion 
w h ich would create a necessity fo r  s topping and 
reversing. There was no such r is k  of collision 
u n t il the starboard ing of the L e b a n o n , th a t 
manœuvre could not have been foreseen, and 
could not have been known to the master ot the 
Cato u n t il the L e b a n o n  ac tua lly  hove in  view, 
and a ll parties agree th a t then the Ceto took the 
on ly  step th a t m ig h t by poss ib ility  ave rt the 
danger, bu t i t  was too late. 11 there was an 
e rro r on the pa rt of the officers ot the Ceto i t  
does no t appear to have arisen from  negligence 
o r w ant of sk ill. I f  an e rro r was com m itted i t  
was an e rro r of judgm ent under circumstances ot 
embarrassment and d ifficu lty .

L o rd  H e r s c h e l l— M y Lords : L. have been 
somewhat embarrassed as to  the course w inch 
your Lordships ought to take in  th is  case. I  he 
sole question is, whether the Ceto should be held 
to  blame in  respect of having disobeyed the 
requirem ents of a rt. 18, w h ich  provides th a t 
every steamship when approaching another ship 
so as to invo lve  r is k  of co llis ion  shall, i t  neces
sary, stop and reverse. T h is  resolves itse lf in to  
the fu r th e r  question whether under the c ircum 
stances, in  a dense fog and w ith  the indications 
w h ich the master of the Ceto had of the position  
of the other vessel, he ought by the exercise ot 
reasonable care and prudence to  have known th a t 
i t  was necessary to  stop. F o r I  agree th a t the  
necessity m ust not be such as to  become m anliest 
on ly when a ll the facts are ascertained ; hu t m ust 
be such as would bo apparent to  a seaman ot 
o rd ina ry  s k ill and prudence w ith  the knowledge 
which ho possesses a t the tim e. Th is m ay p ro 
perly be said to  be a question of nav iga tion  ; and 
i f  in  such a case the fo u r nautica l assessois >y 
whom the courts below were assisted had con
curred in  th in k in g  th a t in  abstain ing fro m  ta k in g  
the course suggested as the proper one, the 
master had exercised reasonable care and p ru  
dence, and t lio  same view  had been adopted by 
the courts, I  th in k  you r Lordsh ips ough t to  have 
ho ld the m a tte r concluded, unless you saw th a t 
there had been some erroneous in te rp re ta tion  ot 
the law. Y o u r Lordsh ips have no nau tica l 
assistance. I  have in  a previous case expressed 
m y opin ion tha t th is  is to be regretted, so long as 
the law  pe rm its  such questions to  bo subm itted 
fo r you r Lordsh ips ’ consideration. B u t, being 
w ith o u t th is  assistance, 1 th in k  th a t in  such err 
cumstances as I  have ind ica ted i t  w ould he bette r 
and safer th a t you r Lordships should ho ld  yo u r
selves bound by  the concurrent find ings thus 
a rrived  a t upon a question of navigation, 
than th a t you should act upon the impression 
produced on you r own m inds by the evidence. 
In  the present case, however, you have not these 
concurrent find ings. The question whether the 
Ceto ought to have stopped is no t touched upon 
in the judgm ent o f the President of the A d m ira lty  
D iv is ion, who says : “  H a v in g  come to  the con
clusion th a t she was go ing at as slow a pace as 
she possibly could, the re  was at the  tim e  when

she came in  s igh t no th ing  else fo r  he r to  do 
than w hat she d id  on the spur o f the m om ent at 
the in s tig a tio n  of those on board the L e b a n o n  
viz., to  go fu l l  speed ahead. I  am advised tha t 
th a t was the best th in g  th a t she cou ld do under 
the  circumstances, and, therefore, th a t she is not 
to  blame.”  I t  is  evident th a t ne ithe r the P re
sident no r h is assessors dealt w ith  the question 
w hether the Ceto ought to  have stopped, i t  has 
been explained to  yo u r Lo rdsh ips th a t th is  arose 
from  the  po in t no t hav ing  been d is tin c t ly  taken 
before th a t tr ib u n a l. I n  the  C ourt o f Appeal, 
however, i t  was de fin ite ly  pu t fo rw a rd  by the 
present appellants, and the op in ion of th a t cou rt 
was pronounced upon it .  I t  has been said t  la 
there was no th in g  to  prevent th is  course being 
pursued— tha t any question a ris ing  upon the 
pleadings and evidence was open in  the  Dourt 
of Appeal, oven though not taken in  the cou rt 
below. This is, no doubt, tru e  as a general 
ru le . I  do no t th in k  i t  necessarily applies where, 
i f  the po in t had been d is tin c t ly  taken, i t  m ig h t 
have suggested, e ither to  counsel o r to  the court, 
questions to  the witnesses w h ich  were not pu t. 
The m atter, however, was en terta ined by the 
C o u rto f Appeal, w ith o u t objection, apparently, on 
the pa rt of the  respondents. T h a t court, assisted 
by  its  nau tica l advisers, adopted a view  adverse 
to the appellants. U nder a ll the circumstances,
I  should have fe lt  w e ll satisfied i f  you r Lordsh ips 
could have seen you r ivay to  leave the  judgm ent 
pronounced undisturbed. As, however I  under
stand that, a m a jo rity  of you r Lo rdsh ips have come 
to the conclusion th a t the judgm ent ought to be 
reversed, I  feel bound to  state the  reasons w hy 1 
am by no means prepared to  dissent fro m  the 
view  taken of the evidence by  those of you r 
Lo rdsh ips who havo a rr iv e d  a t th a t conclusion.
I  th in k  th a t when a steamship is approaching 
another vessel, in  a dense fog, she ough t to stop, 
unless there be such ind ica tions as to  convey to  a 
seaman of reasonable s k il l th a t the tw o vessels 
are so approaching th a t they w i l l  pass w e ll clear ot 
one another. I ,  of course, except a case where there 
is some o ther circum stance ex is ting  w h ich  renders 
i t  more prudent not to  stop. I n  the present case 
no such circum stance was suggested. rrm  
weather was calm, and there was no th in g  to  in d i
cate the presence of more than  one vessel m  the 
neighbourhood. W e havo, therefore, on ly  to  con
sider w hether the circumstances m ig h t prope rly  
convey to  the m in d  of the m aster of the Ceto th a t 
the course of the o ther vessel was such th a t they 
-would pass clear of each other. Th is is the tost 
p u t by  the  M aster of the  R o lls  in  the  cou rt 
below. H e  tho ugh t the Ceto was bound to  stop, 
unless the sound o f the  w h is tle  showed th a t the 
L e b a n o n  was broadening on her p o rt bow. He in 
tim a ted  the opin ion th a t a p o in t o r tw o  w ould  not 
suffice; b u t th a t, to  absolve her from  the ob liga
tion , the o ther vessel m ust have got broad ott. as 
she approached. Now, w hat is the  evidence P Ih e  
master states th a t he f irs t  heard the w h is tle  
about five po in ts on his p o rt bow. H e ported a 
l i t t le  to  g ive her more room. When he next 
heard the w h is tle  i t  was s t i l l  fo u r po in ts on the 
p o rt bow. H e continued p o rtin g , and altered his 
course under a p o rt helm  about tw o  points. Ih e  
u tm ost change in  the bearing of the w h is tle  ot 
the  other vessel to  w h ich  he speaks is, th a t be 
tho ugh t i t  m ig h t get a po in t broader. None ot 
the o ther witnesses p u t the case more favourab ly
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fo r  the Geto. I  qu ite  agree w ith  the  M aster of 
the Ro lls th a t rigorous accurary is no t to  bo 
expected in  the evidence of seamen in  cases 
of th is  descrip tion. I t  would he a m istake to  tie  
them down too r ig id ly  to  the le tte r  o f th e ir  e v i
dence as to  the  exact num ber o f po in ts tha t are 
mentioned, e ither in  re la tion  to the  bearing of the 
o ther vessel, or to  the a lte ra tion  of th e ir  course. 
I  th in k  we m ust tre a t the m a tte r somewhat 
broadly. B u t, a llow in g  a ll th is , I  fa i l  to  see what 
ju s tifica tio n  the m aster had fo r  supposing th a t 
the vessels were approaching on such courses 
th a t they  w ould pass clear. W hen the second 
w h is tle  was heard there was no broadening, and, 
no tw iths tand ing  the fac t th a t the  Geto had been 
p o rting , the  broadening never became substantia l. 
In  tak in g  th is  v iew  of the  evidence, I  do not th in k  
I  d iffe r from  the M aster of the Rolls. B u t he 
tho ugh t th a t the  d irec tion  and force of the  blow 
conclusively showed th a t the L e b a n o n  on ly  s ta r
boarded a t a ve ry  la te p e rio d ; th a t she m ust have 
got ve ry  broad o ff the  p o rt side o f the Geto, and 
th a t the  whistles m ust have been heard by the 
master broader and broader on his p o rt bow, so 
as to in tim a te  to  h im  th a t she was g e ttin g  broader 
and broader. 1 th in k  i t  is  a serious m a tte r thus 
to  set aside the  evidence o f the witnesses, and to  
assume in  favour of the ship tha t the facts were 
not as they represent them, and to f ind  the 
m aster ju s tifie d  on the ground th a t som ething 
was observed by  h im  very  d iffe re n t fro m  th a t 
which he te lls  us ho d id  observe. Nevertheless, 
i f  such a fac t were conclusively proved, I  agree 
th a t i t  m ig h t be sufficient to  determ ine the case. 
I  f ra n k ly  adm it th a t 1 have approached th is  po in t 
w ith  every desire to  take the same view  of i t  as 
the M aster of the Rolls, and to suppo rt the ju d g 
m ent o f the cou rt below. B u t I  have found 
m yself unable to  see th a t the circumstances 
re la tin g  to the blow, its  position, force, and direc
tion , do afford the conclusive p roof w h ich  has 
been a ttr ib u te d  to  them, and to  ju s t ify  the view 
w h ich  has been taken o f tho whole o f the evi
dence.

L o rd  M a c n a g h t e n .— M y Lords : I  agree in  the 
resu lt a t w h ich  the m a jo r ity  of y o u r Lordsh ips 
have a rrived . A f te r  the f irs t hearing, I  had the 
advantage of considering the op in ion o f L o rd  
W atson, and concurring  in  it ,  as I  do en tire ly , I  
have no t tho ugh t i t  necessary to  troub le  you r 
Lordsh ips w ith  any fu r th e r  observations in  th is  
case.

J u d g m e n t appea led  f r o m  reversed. R espon
dents to  p a y  to  a p p e lla n ts  th e ir  costs be low  
a n d  i n  th is  H ouse.

S olic ito rs  fo r  the appellants, B o tte re ll and 
Roche.

S olic ito rs  fo r the respondents, Lo w le ss  and Go.

J u ly  9 a n d  11,1889.
(Before the L o rd  C h a n c e l l o r  (H a lsbury), Lords 

F it z g e r a l d , H e r s c h e l l , and M a c n a g h t e n .) 
L iv e r p o o l , B r a z il , a n d  R iv e r  P l a t e  S t e a m  

N a v ig a t io n  C o m p a n y  v. C a m p a n h ia  B a h ia n a  d e  
N a v e g a c io  a  V a p o r .

T h e  M e m n o n . (a )

ON APPEAL PROM THE COURT OP APPEAL IN  ENGLAND.
C o llis io n  —  G ross ing  sh ips  —  R is h  o f  c o ll is io n — 

R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s  a t sea, 
arts .. 16, 18, 23.

W h e n  tw o  s team sh ips  a re  a p p ro a c h in g  so as to  
in v o lv e  r is h  o f  c o llis io n , a n d  i t  is  the d u ly  o f  one 
to  keep o u t o f  the iv a y , a n d  o f  the  o th e r to  heep 
her course, the la t te r  is  bound  to co m p ly  w i th  
a r t .  18 o / the R e g u la t io n s  as to  s la cke n in g  he r 
speed o r  s to p p in g  a n d  re ve rs in g  i f  necessary, a n d  
i f  she does n o t do so the onus lies  u p o n  he r to 
shoiv th a t to c o n tin u e  he r speed teas i n  f a c t  the. 
best, a n d  m o st s e a m a n like  m anœ uvre  u n d e r  the  
c ircum stance s .

S em ble, th a t i f  i t  is  sho w n by a  s h ip  n o t c o m p ly in g  
w ith  a r t .  18 o f  the R e g u la t io n s  th a t, ta k in g  in to  
c o n s id e ra tio n  a l l  the c ircum stances o f  the case, 
c o m p lia n ce  w i th  the re g u la t io n  w o u ld  have  
in c re a se d  the r is k ,  such no n -co m p lia n ce  w i l l  n o t 
cause the  s h ip  to be he ld  i n  f a u l t .

T his was an appeal from  a judgm ent of the C ourt 
o f Appeal (Lo rd  Esher; M .R.. L in d le y  and Bowen, 
L .JJ .), reported in  59 L . T. Rep. N . S. 289; 
6 Asp. M ar. Law  Cas. 317, who had affirm ed a 
ju d g m e n t of B u tt,  J.

The ease arose ou t o f a co llis ion between the 
B r it is h  steamship M e m n o n  and the B raz ilia n  
steamship S a n  S a lv a d o r, w h ich took place on the 
20th A ug . 1885 off the coast of B raz il. Tho 
cou rt below held th a t both ships were to  blame. 

The owners of the M e m n o n  appealed.
S ir W . R h i l l im o r e  and J . P . A s p in a l l  appeared 

fo r  the appellants.

M y b u rg h , Q.C. and R a ike s , who appeared fo r 
the respondents, were no t called upon to address 
the House.

A t  the conclusion o f tho argum ents fo r  the 
appellants th e ir  Lordsh ips gave judgm ent as 
follows :—

The L ord  C h a n c e l l o r  (H a lsbury).— M y Lo rds : 
In  th is  case I  am anxious nob to be supposed to 
be p lac ing any p a rtic u la r construction on the 
rules, such as they are, wh ich have been quoted 
as applicable to  circumstances not iden tica l w ith  
those w h ich  you r Lo rdsh ips have now under 
review. I  do no t believe th a t mere words, 
necessarily in  re la tio n  to  a set of facts to  bo 
ascertained a t the tim e, can ever be so precisely 
construed o r expounded as to  be applicable to  a il 
oases alike. Therefore, when wo are dealing 
w ith  such a ru le  as th a t when tw o  ships “  are 
approaching so as to  invo lve  r is k  of collis ion ,”  
i t  sha ll be tho  d u ty  of one o f them, I  do not say 
which a t the  moment, to  “  slacken speed o r stop 
and reverse i f  necessary,”  however those words 
may be construed, w hether d is tr ih u tiv e ly , th a t is 
to say th a t the words “  i f  necessary ”  are to be 
applied to  each of them  in  tu rn , o r co llective ly, 
th a t is to  a ll of them  in  com bination— whatever 
is the true  construction o f i t ,  i t  is impossible to

(a) Reported by C. E. M ald en , Esq., Burrister-at-Law.
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la y  i t  down as applicable to  a ll cases and a ll 
circumstances th a t th a t ru le  is to be so obeyed 
as, w ith  a ll submission, the C ourt of Appeal 
seem to have assumed, w ith o u t reference to the 
necessity w h ich  is raised by  the  circumstances 
under w h ich  the  ru le  is to  be obeyed. I t  there
fore in  th is  pa rticu la r case i t  could be suggested 
tha t, as a m a tte r of seamanship, or as a m a tte r ot 
o rd in a ry  common sense, i t  could be ascertained 
th a t the stopping, or the reversing, or the slacken
in g  would its e lf produce o r increase the danger 
of co llis ion which, ■would be incurred  by the 
approach o f the  two ships to  each other, 1 
should th in k  m vself th a t i t  would be impossible 
to say tha t, upon the tru e  construction  ot the 
words in  th a t ru le  “ i f  necessary,’ such tacts 
w ou ld  show th a t in  the pa rticu la r case w h ich  l  
have supposed i t  was necessary to  do e ither the 
one o r the other of those th ings  which, upon the 
supposition I. have made, w ould e ither create or 
increase the danger of collision. 1 cannot 
understand how any cou rt could suppose th a t 
those words “ i f  necessary”  should be so con
strued a,s to apply to  a case where upon the 
hypothesis i t  is not on ly no t necessary but 
in ju r io u s ; and i f  in  the whole of th is  case 1 
could find  ou t e ither from  the evidence o r from  
the argum ent th a t th a t case had been made and 
p u t before the court, so tha t wo could rev iew  it ,
I  m yself should ce rta in ly  preserve an indepen
dent -judgment as to  w hat the decision of the 
cou rt'shou ld  be. B u t I  have looked w ith  some 
care a t the evidence, and I  cannot find  th a t tha t 
question, though ably and po w e rfu lly  urged at 
your Lo rdsh ips ’ bar, was ever rea lly  the subject 
of discussion in  the cou rt below. I t  m ay have 
been argued in  the cou rt below th a t 1 cannot 
say; b u t so fa r  as the evidence is concerned I  
cannot f ind  a trace of it .  W h a t was argued 
apparently was th is, th a t the  captain of the b a n  
S a lv a d o r  had so acted as to  m islead the M e m non , 
and to  place her in  a considerable d iff ic u lty  as to  
w hat course the  should pu rsue ; and I  th in k  i t  
was established th a t the S a n  S a lv a d o r_ had 
exhib ited bad and reckless seamanship, lh e n , 
there being no doubt th a t the S a n  S a lv a d o r  was 
to blam e,^the question w h ich  appears to  have 
been debated was, w hether the  M e m n o n  had been 
so m isled, and had so acted in  pursuance of her 
d u ty  to  keep on her course, th a t she was 
en tire ly  blameless ; and th a t w h ich  was argued, 
and th a t w h ich the nau tica l assessors appear to 
have affirm ed, is th is, th a t she d id  observe the 
had seamanship of the S a n  S a lv a d o r  at such a 
tim e  and under such circumstances tha t she 
m ust have known tha t, i f  she kep t on her course, 
i f  there w ou ld  not bo actual collis ion there was 
so serious a r is k  of co llis ion th a t tbe ru le  became 
im m edia te ly  applicable, and th a t she ought to 
have slackened her speed, and i f  necessary 
stoped and reversed. W ell, now, i t  cannot lie 
said as an abstract proposition th a t tha t _ m ust 
necessarilv e ithe r create o r increase the r is k  of 
collision. " T ha t m ust depend upon circumstances, 
and w hat the nautica l assessors have found as a 
m a tte r of nau tica l s k il l (and ce rta in ly  w ith o u t 
evidence on the other side I  should feel m yself 
hound by it )  is. th a t the captain of the M e m n o n  
was not ju s tifie d  in  supposing th a t i f  he went on 
as ho was go ing he w ou ld  not in cu r r is k  ot 
collision. To p u t i t  a« the M aster o f the R o lls  
h im self pu ts i t : there is p len ty  o f sea room, you 
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arc on the open sea, and i f  you see th a t an 
approaching vessel is not s k il fu lly  navigated, and 
is being navigated in  such a way th a t you may 
antic ipate th a t a s lig h t devia tion  from  w hat she 
is do ing m ay involve the r is k  of collis ion, you 
are not ju s tified  in  supposing th a t she w i l l  be so 
exact in  her ir re g u la r ity  th a t you can calculate 
upon i t  tha t the vessel w i l l  go under you r stern at 
a distance of a leng th  and a ha lf, when she may 
by a decrease or va ria tio n  of her ir re g u la r ity  
come w ith in  h a lf a leng th , and i f  so no one can 
doubt, says the M aster of the Rolls, th a t th a t w i l l  
invo lve  a r is k  of collision. Therefore, the Court 
of Appeal and B u tt,  J. a ll f ind  the M e m n o n  g u ilty  
of disobedience to  the ru le  in  such a way as th a t 
they th in k  th a t her master d id  no t take th a , 
course w h ich  the A c t of P arliam ent prescribed 
when the facts were to  his m ind  such th a t i t  he 
d id  no t obey th a t course there m ust be r is k  ot 
collision. So fa r, in  th a t cond ition  of th ings,
I  assent to  the judgm ent a t w h ich  they  have

U M r. A sp ina ll has made a ve ry  pow erfu l a ttack 
upon the reasoning o f some parts o f the  ju d g 
ments of the C ourt of Appeal. I t  appears to 
me th a t i t  is ve ry  d iff ic u lt  to  say, i f  th a t is 
r ig h t, th a t i t  is also r ig h t  to  say th a t the  person 
who was responsible fo r  the nav igation  of the 
M e m n o n  d id  no wrong, and was not g u ilty  ot 
any th ing  w h ich  a seaman ought no t to have been 
e u iltv  of. One can understand, no doubt, the 
sym pathy w h ich B u tt, J. and the learned .judges 
in  the C ourt of Appeal feel fo r a sailor who has 
been placed in  a ve ry  d iff ic u lt position by the 
m isconduct of another, th a t other representing 
a r iv a l ship w h ich  comes in to  collis ion w ith  his, 
and being certa in ly , i f  one m ig h t take degrees 
in  th is  m atter, ve ry  m uch more to  blame than 
him self. B u t the question w h ich we have to  
consider is, w hether both vessels were to  blame, 
and no t to  apportion the degree of blame w hich 
is to bo attached to  each; and though 1 confess 
m yself th a t I  have great d iff ic u lty  in  fo llow ing  
the in it ia l po rtion  of the judgm en t of the M aster 
of the R olls and reconciling  i t  w ith  the con
clusion and any pa rt of the j  udgm ent of B indley, 
L .J ., ye t w ith  the resu lt I  am content, namely, 
t l ia t  they affirm  the judgm ent of B u tt, J., in  
which they have the assent of both sets ot 
nau tica l assessors. I  am no t qu ite  able to see 
w lia t the  question p u t to  the  nautica l assessorsm 
the C ourt of Appeal was, b u t I  ga ther tha t, i t  the 
question w h ich  was p u t was not in  the term s 
w h ich  I  th in k  the M aster of the R o lls  uses, 
namely, “ th a t the best th in g  as a m a tte r ot 
simple nav igation  fo r th is  officer to have done 
was what he d id  do,”  i t  was something like  i t ; 
b u t whether o r not, no tw iths tand ing  tha t, apart 
fro m  the A c t of P arliam ent, his conduct as a 
sailor could no t be complained of, ye t considering 
th a t the ru le  had in fo rm ed h im  ot the course 
w h ich ho was to pursue, namely to  slacken speed, o r 
stop and reverse, he disobeyed th a t ru le , and 
having disobeyed it ,  and the A c t o i I  arliam ent 
having provided th a t in  such a case th a t ru le  is 
to be obeyed, the nau tica l assessors take th a t as 
p a rt of a sa ilo r’s du ty , and therefore they agree 
th a t under those circumstances the  facts were 
suffic iently  present to his m ind  to  make th a t ru le  
operative upon h im , and th a t he disobeyed it .  1 
am no t qu ite  certa in  th a t even th a t is a ve ry  
satisfactory explanation of w ha t the Mastei 1

3 R



490 MARITIME LAW  CASES.

H- op L . ]  T h e  M em non . [H . of L.

the Rolls does mean; bu t, as I  say, i t  is enough 
fo r me th a t both sets o f nautica l assessors assent 
to  the blame being cast upon the M e m v o n , and 
under these circumstances, en tire ly  d isc la im ing 
any no tion of la y ing  down any abstract applica
tion  o f th is  ru le  to  facts which are no t before me, I  
am content w ith  the judgm ent o f B u tt, J., and 
th in k  th a t th is  appeal ough t to be dismissed w ith  
costs, and-1 so move you r Lordships.

L o rd  F it zg e r a l d  concurred.
L o rd  H er sc h e ll .— M y L o rd s : I  am o f the 

same opinion. The m ain question—indeed, I  th in k  
the on ly question— is, w hether the  M e m n o n  has 
been prope rly  he ld to  have been to blame on the 
ground o f disobedience to a s ta tu to ry  ru le , 
w h ich provides “  th a t every steamship, when 
approaching another ship so as to  invo lve  r is k  of 
collision, shall slacken her speed o r stop and 
reverse i f  necessary.”  Now  i t  has been held, in  
the case of T h e  B e ry l (51 L . T. Rep. N . S. 
554; 5 Asp. M ar. Law  Cas, 321; 9 P. D iv. 
137), and the view taken there has been adopted 
by th is  House, (a ) th a t the ru le  on ly  becomes 
applicable where the circumstances are such 
as to  b r in g  to  the m ind  of the master who 
is nav iga ting  a vessel th a t they invo lve  r is k  o f 
collision. Once i t  is  proved th a t the c ircum 
stances were such as would show a seaman of 
reasonable s k ill th a t there was r is k  o f collis ion 
ow ing to  the  course on which, and the c ircum 
stances under which, the vessels were approaching 
one another, then i t  is clear tha t i t  was im perative 
upon h im  to  slacken speed or stop and reverse i f  
necessary. Now, a lthough I  have said th a t i t  is 
im pera tive  upon h im  to  do so, ye t i t  m ust be borne 
in  m ind  th a t the  sta tu te  on ly provides th a t his ves
sel, i f  i t  does no t take th a t course, shall be deemed 
in  fa u lt unless i t  be shown to the satisfaction o f the 
court th a t the circumstances o f the case made 
departure fro m  the regu la tion  necessary; and 
there is also another regu la tion  w h ich provides 
tha t, in  obeying and constru ing the ru le , “  due 
regard m ust be had to  a ll the dangers of naviga
tio n  and to any special circumstances w h ich m ay 
exist in  any p a rtic u la r case rendering  a departure 
from  the above ru le  necessary in  order to  avoid 
im m ediate danger.”  B u t i t  appears to  me th a t, 
when once i t  is shown th a t i t  was b rough t home, 
o r ought to  have been b rough t home, to  the m ind  
of the master o f a vessel th a t the courses upon 
w hich the ships were approaching, and the 
circumstances, invo lved r is k  of co llis ion, the 
onus is th row n  upon h im  of ju s t ify in g  his not 
do ing tha t w h ich the ru le  prescribes. I f  under 
those circumstances he does no t slacken speed, 
and does not stop and reverse, he cannot be he ld 
to  be excused, he cannot be held to  be otherwise 
than to  blame. The question whether a departure 
was necessary o r not m ust no doubt be determ ined 
by the c o u r t ; bu t i t  m ust be determ ined upon 
the po in t being raised, and upon some evidence 
being tendered to  the court to show th a t to have 
fo llowed the ru le  would e ither have created th a t 
very r is k  o f co llis ion  w h ich  i t  was the purpose 
of the ru le  to avoid, or have increased instead of 
d im in ished the r is k  o f collis ion. I f  e ithe r of 
those th ings  were shown, then I  cannot doubt 
tha t _ the courts w ou ld  ho ld  th a t the ru le  w h ich  
applies to  the course to  be taken in  order to

(a) In  The Theodore H. R and  (56 L. T. Rep. N. S. 343 •
6 Asp. Mar. Law Cas. 122 ; 12 App. Cas. 247).' ’

avoid r is k  of collis ion could not ju s t ify  ho ld ing a 
m aster to  blame who had on ly  om itted  to do 
tha t w h ich  w ou ld  of its e lf e ither have created or 
have increased the r is k  o f collision. I  can find  
no case in  which the law  has been d iffe re n tly  la id  
down. B u t in  the present the nautica l assessors 
below, who assisted the cou rt in  both courts, 
have found tha t, as a m a tte r of seamanship, the 
m aster o f the M e m n o n  ough t to  have seen tha t 
the vessels were so approaching as to invo lve r is k  
of collis ion. T ha t is the fin d in g  w h ich  is 
d is tin c tly  to be in fe rred  in  both courts, and the 
learned judge who presided in  the A d m ira lty  
D iv is ion , and a ll the judges in  the C ourt of 
Appeal, have adopted th a t view. Therefore I  
th in k  i t  would be out of the  question th a t your 
Lordships should take any other view  here. W e 
s ta rt w ith  th is , th a t the m aster of the M e m n o n  
ought to have known and seen th a t the vessels 
were so approaching as to  invo lve  r is k  of 
collision. T h a t being so, we have i t  as an 
adm itted  fact tha t, at the tim e when he ought 
to have seen and known it ,  he d id  no t do 
th a t which the ru le  prescribes, he ne ither 
slackened speed nor stopped. P ri/m â  fa c ie , the re
fore, he has broken the ru le, and m ust be held 
to  have been to blame.

Has he shown any reason fo r not ta k in g  th a t 
course ? I t  is suggested th a t, i f  he had slackened 
speed, i t  w ou ld  have increased and not d im inished 
the r is k  of collision. I  do not see the s lightest 
evidence to  support such a contention. No 
question upon th a t po in t was ever pu t to the 
master of the vessel, and i t  would be impossible, 
as i t  seems to  me, fo r  you r Lordships, w ith o u t 
any such evidence, to  a rrive  a t any such con
clusion. A s I  have said, the circumstances th row  
the burden upon the master of excusing him self, 
and he has no t g iven any evidence which 
supports any such excuse as has béen suggested 
fo r h im  here to-day. M r. A sp ina ll, on behalf of 
the appellants, has argued tha t i f  the master of 
the M e m n o n  had slackened speed i t  w ould in  one 
p a rticu la r event, namely, in  the case of one 
manœuvre being taken by the master of the 
S a n  S a lv a d o r, have increased the r is k  of collision, 
namely, i f  the m aster of the Sam S a lv a d o r  had 
ported. W ell, supposing th a t to be true, suppos
in g  also th a t i t  had been made out th a t i f  the 
master o f the Sam  S a lv a d o r  had continued his 
course there w ould have been some increase to 
the  r is k  o f collis ion by the master of the M e m n o n  
slackening speed, yet there was a th ird  a lte rna
tive , and i t  m ay be tha t, in  spite of tha t, and 
look ing a t the circumstances altogether, the 
to ta l r is k  w ould have been less by the master 
slackening, even i f  in  the case of a p a rtic u la r 
manœuvre being taken by the S a n  S a lv a d o r  i t  
would have caused some increase of the  risk . 
W ha t m ust be looked at is the r is k  as a whole. 
In  order to  excuse the master fo r  h is non- 
compliance w ith  the ru le  you m ust show tha t 
under a ll the circumstances, and considering a ll 
the possib ilities, the to ta l r is k  would have been 
greater i f  he had slackened speed than i t  would 
have been i f  he had no t complied w ith  the ru le  
Even i f  there be ground fo r the suggestion tha t 
in  certa in  events there m ig h t have been an 
increase o f risk , I  do no t see the shadow o f a 
case fo r  the suggestion th a t as a whole the r isk  
of co llis ion would have been increased ra the r 
than d im in ished by  the master slackening speed,
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and so obeying the ru le . U nde r these c ircum 
stances i t  seems to  me th a t the decision o f the  
cou rt below was r ig h t.

L o rd  M ac nag h ten  concurred.
O rd e r appea led  f r o m  a ff irm e d , a n d  a p p e a l 

dism issed w ith  costs.
S olic ito rs : P or the appellants, P r itc h a rd  and 

S ons, fo r  T h o rn e ly  and G am eron , L iv e rp o o l; fo r 
the respondents, W a lto n s , B u b b , and Johnson.

JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL.

S a tu rd a y , N o v . 30,1889.
(Present: The E ig h t Hons. L o rd  M ac n a g h ten , 

S ir B a r nes  P eacock , and S ir E . C ouch .)

T h e  A kratoon  A pc ab . (a)
ON APPEAL PROM THE VICE-ADMIRALTY COURT OP 

THE STRAITS SETTLEMENTS (SETTLEMENT AT SINGA
PORE).

C o llis io n — R is k — E n g in e s — R e g u la tio n s  f o r  P re 
v e n tin g  C o llis io n s  a t  Sea, a r t .  18.

W here one o f  the R e g u la t io n s  f o r  P re v e n tin g  
C o llis io n s  a t  Sea has been in f r in g e d  by a  vessel, 
the f a d  th a t the in f r in g e m e n t  is  c o m p a ra tiv e ly  
v e n ia l,  a n d  th a t the reckless n a v ig a t io n  o f  the  
o th e r vessel is  the  p r in c ip a l  a n d  p r im a r y  cause 
o f  the c o llis io n , does n o t ju s t i f y  the c o u rt i n  
a b s o lv in g  the vessel g u i l t y  o f  in f r in g e m e n t  f r o m  
b lam e  un less necessity f o r  such  in fr in g e m e n t  is  
estab lished .

T his  was an appeal by the owners of the steamship 
Hebe  fro m  the decision of the judge o f the V ice- 
A d m ira lty  C ourt a t Singapore in  a damage 
action ho ld ing  the I le b e  alone to  blame fo r a 
co llis ion w ith  the steamship A r ra to o n  A p c a r .

The co llis ion occurred about 3.35 a.m. on the 
22nd M ay 1888 in  the S tra its  of Malacca.

The learned judge below accepted the evidence 
of the  witnesses from  the A r ra to o n  A p c a r  and 
disbelieved the evidence of the witnesses from  
the Hebe.

The appellants adm itted  th a t the H ebe  was to  
blame, b u t contended tha t, on the respondents’ 
evidence, the A rra to o n  A p c a r  was also to  blame 
fo r breach o f a rtic le  18 of the Regulations fo r  
P reven ting  Collisions at Sea, w h ich  is as follows :

Every steamship when approaching another ship so as 
to involve risk of collision shall slacken her speed or 
stop and reverse i f  necessary.

The facts of the  case are su ffic ien tly  stated in  
the judgm ent.

N o v . 7.— The A tto rn e y -G e n e ra l (S ir  R ichard 
W ebster, Q.C.) and K e n n e d y , Q.C. (w ith  them  
J . P . A s p in a ll) ,  fo r  the owners of the Hebe, in  
support of the appeal.

S ir  W a lte r  P h i l l im o r e  and H o lla m s ,  fo r  the 
owners o f the A rra to o n  A p c a r , c o n tra .

The fo llow ing  cases were c ite d :
The Ceto, 62 L. T. Eep. N. S. 1; 14 App. Cas. 670 ;

6 Asp. Mar. Law Cas. 479;
The Beryl, 51 L. T. Eep. N. S. 554 ; 9 P. Div. 157; 

5 Asp. Mar. Law Cas. 321;_____________ _
(a) Reported by J. P. A spin all  end B utler  A s pin all , Esqrs.,

Barristers-at- Law-

The Benares, 48 L. T. Eep. N. S. 127 ; 5 Asp. Mar.
Law Cas. 171; 9 P. Div. 17;

The Khedive, 43 L. T. Eep. N. S. 610 ; 5 App. Cas.
876 ; 4 Asp. Mar. Law Cas. 360;

'The Jesmond, 25 L. T. Eep. N . S. 514; L. Eep. 4
P. C. 1; 1 Asp. Mar. Law Cas. 150;

The Emmy Haase, 50 L. T. Eep. N . S. 372 ; 9 P. Div.
81; 5 Asp. Mar. Law Cas. 216 ;

The Rhondda,49 L. T. Eep. N. S. 210 ; 5 Asp. Mar. 
Law Cas. 114; 8 App. Cas. 549.

/ " I h m  nsn il.T

N o v . 30.— Judgm ent was delivered by 
L o rd  M ac n a g h ten .— The co llis ion w h ich  led to  

th is  lit ig a tio n  took place in  the S tra its  of 
Malacca on the 22nd M ay 1888, about 3.35 a.m., 
between the s.s. H ebe  and the  s.s. A r ra to o n  A p c a r. 
B oth  vessels were under steam alone. The w ind 
was southerly and moderate. The weather was 
fine and the  sky clear. The regu la tion  lig h ts  of 
bo th  vessels were in  order and bu rn ing  b r ig h tly . 
B o th  vessels were considerably damaged by the 
collis ion. Cross-actions were b rough t in  the 
V ic e -A d m ira lty  C ourt of the  S tra its  Settlements. 
Each vessel accused the other o f being the sole 
cause o f the disaster. The actions were con
solidated, and tr ie d  together. Judgm ent was 
given on the  3rd A ug . 1888. The learned judge 
found the H ebe  alone to  blame. H e accepted the 
account g iven by the witnesses fo r  the A r ra to o n  
A p c a r  and came to  the  conclusion th a t the Hebe  
was navigated w ith  reckless negligence, and th a t 
the persons in  charge o f her a t the tim e  o f the 
co llis ion were, one and all, igno ran t and in- 
competent. F rom  the decree founded on tin s  
judgm ent the owners of the  Hebe^ appealed. A t  
the hearing before th e ir  Lordships the learned 
counsel fo r  the  appellants d id  no t deny th a t the 
H ebe  was to blame ; b u t they contended th a t the 
evidence of the respondents’ own witnesses 
proved th a t the A rra to o n  A p c a r  was also in  fau lt. 
The facts of the case as they m ay be gathered 
from  the evidence on behalf of the A rra to o n  A p c a r  
are in  substance as fo llo w s : The A rra to o n  A p c a r, 
steering S. 60 degrees E., sighted the  masthead 
lig h t  and the red and green lig h ts  of the Hebe  
when the tw o vessels were about five  m iles apart, 
and apparently  as nearly  as possible on opposite 
courses. The A r ra to o n  A p c a r  was go ing about 
ten kno ts an hour a t the tim e. She po rted one 
po in t, and in  about tw o m inutes los t the H ebe’s 
green lig h t,  and then she steadied on th a t course. 
S ho rtly  afterw ards the green l ig h t  o f the  Hebe 
appeared again about tw o points on her p o rt bow. 
The A rra to o n  A p c a r  then ported another po in t and 
again lo s t the  Hebe’s green lig h t, and kep t on 
th a t course u n t i l  the H ebe, being about tw o and a 
h a lf po in ts  on the p o rt bow, suddenly shut out 
her red lig h t  and showed her green l ig h t  fo r the 
th ir d  tim e. I t  is impossible to determ ine the 
distance between the tw o  vessels a t th is  m om e n t; 
b u t th e ir  Lordsh ips th in k  th a t the  learned judge 

'w as probably r ig h t  in  supposing th a t i t  m ust 
have been a l i t t le  more o r a l i t t le  less than h a ll a 
m ile. The officer in  charge o f the A r ra to o n  A p c a r  
at once saw h is  danger. H e gave the order hard- 
a-port,”  and went h im se lf to  the wheel-house 
to  make sure th a t the order was carried out. 
H e  saw his vessel beg inn ing to  come round before 
he le ft the  wheel. Then he went to  the telegraph 
and stopped the engines. The co llis ion took place 
almost im m edia te ly afterwards, the starboard bow 
o f the H ebe  wh ich was s t i l l  go ing fu l l  speed s tr ik in g  
the p o rt bow o f the A rra to o n  A p c a r  a t som ething



492 ________________ MARITIME LAW CASES.

P b iv . Co. ]  D reyfus a n d  C o. v . T h e  P e r u v ia n  G uano  C o m pany .

less than a r ig h t  angle. The engines of the 
A rra to o n  A p c a r  were not reversed u n t il a fte r the 
collision.

On th is  state of facts i t  was contended by 
the learned counsel fo r the appellants th a t the 
A rra to o n  A p c a r  in fr in g e d  the Regulations fo r 
P reventing Collisions at Sea in  three pa rticu la rs . 
They argued (1) th a t the A rra to o n  A p c a r  ought 
to have slackened speed before the green l ig h t  of 
the H ebe  came in to  view  the th ird  t im e ; (2) th a t 
the engines o f the  A r ra to o n  A p c a r  ought to  have 
been stopped and reversed at the tim e  when the 
officer in  charge gave the order “  hard-a-port” ; 
and (3) th a t a t any ra te the engines of the 
A rra to o n  A p c a r  ought to  have been reversed as 
w e ll as stopped before the collision. The learned 
judge in  the V ic e -A d m ira lty  Court, who does not 
seem to  have had the assistance of nautica l 
assessors, appears to have fe lt  l i t t le  o r no d ifficu lty  
upon any po in t of the case except upon the one 
question, whether i t  was the d u ty  of the officer in  
charge o f the A rra to o n  A p c a r  to  reverse as w e ll as 
t'O stop. The excuse p u t fo rw a rd  at the t r ia l  fo r  
not reversing was th a t the A rra to o n  A p c a r  had 
a left-handed screw, and th a t its  action would 
have “ deadened ’’ the .effect of the  p o rt helm  i f  
the_ engines had been reversed. W ith  some hesi
ta tion  the learned judge accepted th is  excuse, 
and exonerated the A rra to o n  A p c a r  from  a ll blame. 
T he ir Lordships are however compelled to  take 
a d iffe ren t view. They are advised by th e ir  
nautica l assessors th a t before the green lig h t of 
the H ebe  appeared the th ird  tim e  there were 
sufficient ind ica tions to  the officer in  charge of 
the A rra to o n  A p c a r  (supposing him  to  have been 
a person of o rd in a ry  sk ill, us ing reasonable care) 
to  show th a t the two vessels were approaching 
so as to  invo lve  r is k  of collis ion. They are fu r th e r 
advised tha t a prudent seaman in  the position in  
w h ich  tha t officer was placed by the conduct of 
those on board the H ebe  would have stopped, or 
a t the least have slackened speed, u n t il the course 
o f the approaching vessel could be made out w ith  
something like  certa in ty. U nder any c ircu m 
stances th e ir Lordsh ips would be slow to d iffe r 
from  th e ir  nau tica l assessors on a question of 
navigation . In  the present case, th in k in g  as 
they do th a t the  r is k  o f collis ion was not deter
m ined when the A rra to o n  A p c a r  pointed the second 
tim e, they see no reason fo r  not g iv in g  effect to  
the advice w h ich  they have received. They are 
therefore obliged to  ho ld th a t the A rra to o n  A p c a r  
was to  blame fo r not slackening speed in  good 
tim e, before the th ird  appearance of the H ebe’s 
green lig h t.

The e rro r on the  p a rt o f the A r ra to o n  A p c a r  
may seem venial compared w ith  the m iscon
duct of those on board the Hebe. B u t th e ir  
Lordships have no power to  absolve a vessel 
which in fringes  the Regulations fo r Preventing 
Collisions a t Sea from  the consequences prescribed 
by statute, unless a plea of necessity is made out. 
The view w hich th e ir  Lordships have taken under 
sk illed  advice renders i t  unnecessary to pronounce 
an opin ion on the conduct of the officer in  charge 
o f the A r ra to o n  A p c a r  a fte r the H ebe ’s green lig h t  
appeared the th ird  tim e. I t  was probably too 
late then to  prevent a collision. T he ir Lordships, 
however, th in k  i t  r ig h t  to  say th a t they are not 
satisfied tha t the excuse fo r not reversing ought 
to  have been accepted as sufficient, no r are they 
convinced th a t the officer in  charge of the A rra to o n

[C x. op A pp .

A p c a r  a fte r ho saw the danger was ju s tifie d  in 
go ing to  the wheel before g iv in g  orders to  stop. 
Though the tim e  lost was short, there was an 
appreciable delay in  com ply ing w ith  the regu
lations. In  the resu lt th e ir  Lordsh ips w ill hum bly 
advise H e r M ajesty th a t the decree under appeal 
ought to be varied  by pronouncing the A rra to o n  
A p c a r  to blame as w e ll as the Hebe, w ith  the usual 
consequences, in c lud in g  a d irection  to assess the 
damages sustained by the Hebe, and by dis
charg ing the order as to  costs. There w il l  bo no 
costs of the appeal.

S o lic ito rs  fo r  the appellants, P r itc h a r d  and 
Sons.

S olic ito rs fo r  the respondents, I lo l la m s ,  S ons, 
C ow ard , and H a w ke s le y .

Sxqjrimi Court of JfuMtata.
----- * -----

COURT OF APPEAL.

N o v . 21, 22, 23, 24, D ec. 2 a n d  3,1889.
(Before C otton, B ow en , and P r y , L .JJ .)

D reyfus an d  C o. v . T h e  P e r u v ia n  G uano 
C o m pany , (a)

APPEAL FROM THE CHANCERY DIVISION.
I n q u i r y — D am ages— W ro n g fu l d e te n tio n  o f  goods 

— D am ages f o r  be ing ke p t o u t o f  possession— 
M easu re  o f  dam ages— L o r d  C a irn s ’ A c t  (21 I f  22 
V ie t. c. 27), _ 8, 2—J u r is d ic t io n — D am a ges— 
T h re a te n e d  in ju r y .

The p la in t i f fs  com menced a n  a c t io n  a g a in s t the  
d e fend an ts  c la im in g  d e liv e ry  o f  c e r ta in  cargoes 
o f g u a n o  {th e n  on  th e ir  w a y  to  th is  c o u n try ) , 
a n d  a n  in ju n c t io n  to re s tra in  the d e fe n d a n ts  

f r o m  d e a lin g  w i th  such cargoes. The de fen
d a n ts  d e n ie d  the t i t le  o f  the p la in t i f fs  to  the  
cargoes.

A n  o rd e r w a s  m a de  by consent f o r  the a p p o in t 
m e n t o f  a  rece iver, a n d  the d e fend an ts  w ere  
a llo w e d  to  receive the cargoes, w ith o u t  p r e 
ju d ic e  to  a n y  ques tion , on a n  u n d e r ta k in g  to 
keep accounts a n d  to ab id e  by a n y  o rd e r the  
c o u rt m ig h t m ake . The sta tem en t o f  c la im  w as  
subsequently  am ended  b y  c la im in g  dam ages f o r  
d e te n tio n  o f  the cargoes. A t  the t r i a l  o f  the  
a c tio n  ju d g m e n t w as g ive n  i n  f a v o u r  o f  the p la in 
t iffs , d e c la r in g  them  to be e n tit le d  to the ca rgoes;  
a n d  th a t the d e fe n d a n ts  w ere n o t e n tit le d  to  be 
re im b u rse d  c e r ta in  expenses in c u r re d  by the m  in  
respect o f  the ca rgoes ;  a n d  d ire c t in g  a n  in q u i r y  
w h a t dam ages h a d  been su s ta in e d  by the p la in t i f f s  
by reason o f  the d e te n tio n  by the de fend an ts  o f  
the cargoes.

The de fend an ts  ap pea le d  f r o m  th is  ju d g m e n t,  
c h u rn in g  to be re im b u rs e d  f o r  expenses in c u r re d  
b y  them  i n  respect o f  the cargoes rece ived u n d e r  
the consent o rde r. The a p p e a l w as  d ism issed , 
b u t o n  a p pea l to the H ouse  o f  I jo rd s  the ju d g m e n t  
w as v a r ie d  by  a l lo w in g  the c la im  to expenses, bu t 
n o  a p p lic a t io n  w as  m a de  to a lte r  the  te rm s  o f  the  
in q u ir y .  The c h ie f  c le rk  by  h is  ce rtifica te  
a w a rd e d  a  sum  as dam ages on  the fo o t in g  th a t  
there h a d  been a  w ro n g f  u l  d e te n tio n  o f  a l l  cargoes 
com m encing  on  th e ir  a r r iv a l  in  th is  c o u n try . 
The de fendan ts  a p p lie d  to have the ce rtif ica te

(a) Reported by W . C. Biss, Esm., lisi-rister-at-Law.
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v a r ie d , on  the g ro u n d  th a t the effect o f  the dec is ion  
o f  the  H ouse  o f  L o rd s  w as  th a t the re  h a d  been no  
w ro n g fu l d e te n tio n , a n d  th a t the p la in t i f f s  were  
e n tit le d  to  n o m in a l dam ages o n ly .

H e ld  (B ow en , L .J .  d is se n tin g ), th a t the  in q u ir y  
d ire c te d  a ff irm e d  th a t the re  h a d  been a n  u n la w fu l  
d e te n tio n  by  the d e fe n d a n t com pany  o f  the eleven  
cargoes in  question  w h ic h  gave r is e  to d a m a g e s ; 
th a t the in q u i r y  co u ld  n o t be sa tis fie d  by f in d in g  
m e re ly  n o m in a l d a m a g e s ;  th a t i t  w as n o t com 
pe ten t to the c o u rt i n  w o rk in g  o u t the in q u ir y ,  
n o t reversed by a n y  c o u rt, to d e p rive  i t  o f  a l l  
m e a n in g  by re v ie w in g  the c ircum stances u n d e r  
w h ic h  i t  w a s  m a d e ; th a t the  in q u i r y  w as  n o t  
affected by the  d e c is io n  o f  the H ouse  o f  L o rd s , 
a n d  the  c e r tif ic a te  w as r ig h t .

D e c is io n  o f  K a y ,  J ■ (61 L .  T . H ep. N .  S . 180; 
42 Gh. D iv .  66) a ffirm ed .

P e r  B ow en , L . J . : The effect o f  the dec is ion  o f  the  
H ouse o f  L o rd s  w as, th a t the ta k in g  possession by  
the de fend an ts  o f  the cargoes u n d e r the  consent 
o rd e r w as n o t w ro n g fu l,  a n d  gave no  r ig h t  to  
d a m a g e s ;  th a t the  c o u rt h a d  no  ju r is d ic t io n  to 
g ive  dam ages w here the re  w as o n ly  a  th re a t to 
do a  w ro n g fu l a c t ;  th a t the te rm s o f  the in q u ir y  
d id  n o t p re v e n t the c h ie f  c le rk  f r o m  f in d in g  th a t  
the re  w ere n o m in a l dam ages o n ly ; th a t, as lie h a d  
a p p a re n t ly  proceeded on  the g ro u n d  th a t ta k in g  
possession u n d e r the  consent o rd e r w as  i t s e l f  a n  
a c t o f  d e te n tio n  w h ic h  e n tit le d  the p la in t i f f s  to 
dam ages, the ce r tif ic a te  w as  w ro n g , a n d  i t  ou gh t 
to  be re fe rre d  back to  h im  to sta te  w h a t w ere the  
iv r o n g fu l acts o f  d e te n tio n  i n  respect o f  w h ic h  he 
fo u n d  dam ages, a n d  w h a t dam ages he fo u n d  in  
respect o f  them .

The c o u rt has no ju r is d ic t io n  u n d e r  L o r d  C a irn s ’ 
A c t (a ) to a w a rd  dam ages w here  no  w ro n g fu l 
ac t has been a c tu a lly  com m itted  by the  pe rson  
a g a in s t w h o m  the in ju n c t io n  is  c la im e d .

T h is  was an appeal from  a decision o f K ay, J. 
(reported 61 L . T. Rep. N . 8. 180; 42 Ch. D iv . 
66) re fus ing an application by the defendants to  
va ry  the certifica te  of the  chief c lerk, made in  
the action.

On the 7th June 1876 the P eruvian Government 
entered in to  a contract (known as the Raphael 
contract) w ith  the defendant company to  consign 
to  them  fo r sale eleven cargoes o f guano, in  re
spect o f w h ich  the company were to  receive 
4/. 15s. a ton  fo r fre ig h t and o ther expenses, and 
the rest of the proceeds were to  be he ld on ac
count o f the Government, to  whom the company 
were to  make certa in  advances against the car
goes. The eleven cargoes were shipped a t Lobos 
on the coast o f Peru about Dec. 1879.

D isputes arose between the Governm ent and 
the company as to  whether the cargoes were 
w ith in  the c o n tra c t; and the resu lt of such dis
putes was, th a t the Governm ent pu rpo rted  to 
determ ine the r ig h t  of the company under the 
contract, and sent the b ills  of la d in g  of the car
goes to  the p la in tiffs  Messrs. D reyfus. The com-

(a) Sect. 2 is as follows : In all cases in which the 
Court of Chancery has jurisdiction to ontertain an 
application for an injunction against a breach of any 
covenant, contract, or agreement, or against the com
mission or continuance of any wrongful act, or for the 
specific performance of any covenant, contract, or 
agreement, i t  shall be lawful for the same court, i f  i t  
shall think fit, to award damages to the party injured, 
oithcr in addition to or in substitution for such injunc
tion or specific performance, and such damages may be 
assessed in such manner as the court shall direct.—E d .

pany, however, claimed possession of the cargoes, 
and w ith  regard to  fo u r o f the ships gave d irec
tions a t the p o rt o f ca ll to  the masters as to  the 
po rts  at w h ich  they were to  discharge.

On the 27th A p r i l  1880 the w r it  in  th is  action 
was issued by Messrs. D reyfus against the com
pany and the masters of the ships, c la im ing  
de live ry  of the cargoes to the p la in tiffs , and an 
in ju n c tio n  to  prevent the  company from  rece iv ing 
them. The p la in tiffs  moved fo r an in ju n c tio n  
and receiver, and on the 30th A p r i l  1880 an order 
was made on th a t mot ion by which, the company 
consenting, the action was dismissed against the 
masters of the  eleven ships w ith o u t costs; and 
the company un de rtak ing  th a t the rece ipt by 
them  of the cargoes should be w ith o u t pre jud ice 
to  any questions between the  parties, and th a t 
they would keep separate accounts of expenditure 
and receipts in  respect of these cargoes, and abide 
by any order the cou rt m ig h t make as to  them  or 
the  proceeds of them, i t  was ordered th a t the 
costs of the m o tion  were to be costs in  the action, 
and th a t the order was to  be w ith o u t pre jud ice  to 
any question in  the action. A t  the date o f th is  
order on ly tw o of the ships had a rrived , and none 
of the cargoes had been ac tua lly  received by the 
company.

On the 16th J u ly  1880 the statem ent of claim  
was delivered, and was amended on the  10th 
M arch 1881. I t  claim ed de live ry  to  the p la in 
t if fs  o f the cargoes, damages fo r  th e ir  detention, 
and an in ju n c tio n  against the rece ip t of them  by 
the company.

On the 9 th  Nov. 1880 the defence was p u t in , 
s ta tin g  th a t the company had taken possession of 
the cargoes under the Raphael con tract, denying 
th a t such possession was w rong fu l, and denying 
the p la in tiffs ’ c la im  to the p rope rty  in  the car
goes*, and c la im ing fo r the company the r ig h t  to  
receive them.

B y an o rder of the 16fch Sept. 1880 the com
pany was allowed to  receive the cargo of one of 
the ships, w ith o u t p re jud ice  to  any question.

On the 17th Dec. 1880 an order was made fo r 
the appointm ent of a receiver of a ll the  eleven 
cargoes o r the proceeds of any sold, and on the 
23rd Feb. 1881 a receiver was appointed.

B y  an o rder of the 8 th  M arch 1881 the company 
were, nevertheless, p e rm itte d  to  sell the cargoes 
of tw o  other ships, and to  pay the  gross proceeds 
to the rece ive r; and by another o rder of the 26th 
Feb. they were pe rm itte d  to  re ta in  6366Z. 4s. 
received fo r  cargo o f another ship on account of 
expenses, w h ich  were to  be paid to  them  w ith o u t 
pre jud ice to  any question.

On the  13th Jan. 1885 Bacon, V .C . gave ju d g 
ment in  the action declaring the  p la in tiffs  en
t it le d  to  the cargoes, and th a t the company were 
no t en title d  to  be re im bursed any expenses 
incu rred  by them  in  respect of any of the cargoes 
except under the o rder o f the 8 th  M arch 1881, 
and the judgm en t d irected an in q u iry  “  what 
damages have been sustained by the p la in t if fs  by 
reason of the detention by the defendant com
pany of the cargoes of guano in  question in  the 
action.”

The company appealed from  th is  judgm ent, 
h u t at the hearing of the appeal abandoned it ,  
except as to  th e ir  c la im  to  be paid 4i. 15s. per ton 
under the Raphael contract, or, in  the a lte rnative, 
to  be allowed the fre ig h t and la nd ing  charges 

I pa id by them  in  respect of the cargoes which
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they had received under the order o f the 30th 
A p r i l  1880. On the 12th Feb. 1886 the C ourt of 
Appeal affirm ed the judgm ent of Bacon, V.O.

The company appealed to  the House o f Lords, 
and on the 18th J u ly  1887 the House of Lords 
varied the judgm en t by a llow ing to  the company 
the fre ig h t and land ing  charges in  respect of the 
cargoes received by them, “  so fa r  as the same 
have no t been already repaid to  them  or allowed 
to them  in  account w ith  the P eruvian Govern
m ent.”  L o rd  W atson, who occupied the woolsack, 
stated th a t he though t under the circumstances 
the actual receipt by the company m ust at least 
be regarded as a neutra l, and not an adverse, act 
of possession. The counsel fo r the parties were 
in v ite d  by th e ir  Lordsh ips to make any sugges
tions fo r  va ry in g  the term s of the judgm ent, bu t 
no such suggestions were made, and accord ing ly  
the in q u iry  d irected by Bacon, Y .C . remained as 
p a rt of the judgm ent.

The in q u iry  resu lted in  a fin d in g  by the ch ie f 
c le rk  o f a large sum fo r damages fo r detention of 
cargoes in  respect o f d im in u tio n  o f gross proceeds 
ow ing to sale by the  receiver instead of the p la in 
t if fs  themselves ; increased expenses of sales under 
orders of c o u r t ; and damages fo r loss of in te rest 
on those sums and on actual proceeds of the 
cargoes, computed a t 5 per cent, t i l l  judgm ent, 
less in te rest gained in  cou rt or pa id  by rece iver; 
and damages fo r  nonpayment of these moneys at 
4 per cent, from  judgm en t to the date of the" cer
tificate , am ounting  in  a ll to  over 30,000Z.

The company took ou t a summons asking th a t 
the certifica te  m ig h t be discharged, and the in 
q u iry  proceeded w ith  on the foo tin g  th a t the 
p la in tiffs  were en title d  to no damages, or tha t 
the certificates m ig h t be varied by fin d in g  th a t 
no detention took place, or tha t, i f  any detention 
took place, i t  occurred a t Lobos ; and las tly , by 
s tr ik in g  out the whole of the sum found, and by 
fin d in g  th a t the  p la in tiffs  had sustained no 
damages.

K ay, J . refused the application, and the defen
dants appealed.

On the 21st Nov., previously to  the hearing of 
the appeal, the defendants applied by m otion  to 
the C ourt of Appeal, fo r  lib e r ty  to  appeal from  
the po rtion  o f the judgm en t of Baccn, Y .C . which 
directed the above in q u iry , bu t the cou rt refused 
the m otion on the ground th a t a fte r the p ro 
ceedings in  the House of Lords i t  was not compe
ten t to  the cou rt to  accede to  it .

The appeal from  the decision o f K ay, J. was 
then heard.

S ir R ic h a r d  W ebster (A.-G.), R ig b y , Q.C., and 
H a ld a n e  fo r  the appellants.

S ir  H o ra c e  D a ve y , Q.C., B ig h o rn , Q.C., and 
In g le  Joyce  fo r the respondents.

The fo llo w in g  au thorities  were re ferred to :
Wren v. Weild, L. Rep. 7 Q. B. 730, 734;
Quartz H i l l  Consolidated Gold Mining Company 

v. Eyre, 49 L. T. Rep. N. S. 249; 11' Q. B. Div. 
074;

Williams v. Peel River Land and Mineral Company, 
55 L. T. Rep. N. S. 689;

Attorney-General v. Tomline, 43 L. T. Rep. N. S. 
486 ; 15 Ch. Div. 150;

Chapman, Morsons, and Co. v. Guardians of Auck
land Union, 61 L. T. Rep. N. S. 446; 23 Q. B. 
Div. 294;

Ferguson v. Wilson, 15 L. T. Rep. N. S. 230; 
L. Rep. 2 Ch. App. 77 ;

[C t . o r A p r.

Eastwood V. Lever, 9 L. T. Rep. N. S. 615; 4 De G 
J. & S. 114, 128;

Catton V. Wyld, 32 Beav. 266;
Davenport v. Rj/lands, 14 L. T. Rep. N. S. 53- 

L. Rep. 1 Eq. 302;
Fritz V. Hobson, 42 L. T. Rep. N. S. 225, 677; 14 

Ch. Div. 542;
Cooper v. Cooper, 59 L. T. Rep. N. S. 1; 13 App. 

Cas. 88; *
Dent V. Tlie Auction Mart Company, 14 L. T. Rep. 

N. S. 827 ; L. Rep. 2 Eq. 238;
Lord Cairns’ Act (21 & 22 Viet. o. 27).

Cotton, L .J .— This is an appeal from  the deci
sion of lvay, J . re fus ing  to vary the chief c le rk ’s 
certifica te . [H is  Lo rdsh ip  stated the na ture of 
the proceedings, and con tinued :] Under these 
circumstances, the defendants have pu t us in  the 
greatest d ifficu lty . In  m y opin ion we cannot 
in qu ire  whether the po rtion  of the judgm ent of 
Bacon, V.C. wh ich is now in  question— no longer 
his judgm ent, no longer our judgm ent, bu t the 
judgm en t of the House of Lords— is r ig h t  or 
wrong. B u t, as there was no actual possession of 
these cargoes, and therefore detention, in  th a t 
sense, before the o rder o f the 30th A p r i l 1880, i t  
is necessary to  ascertain w hat th is  in q u iry  can 
re fe r to. I  have no t though t i t  r ig h t  to go 
th rough  the evidence in  th is  case fo r the purpose 
o f seeing whether the decision o f the V ice-Chan
ce llo r was r ig h t  or wrong, bu t th a t decision does 
assume, and in  fac t g ive d irections founded only 
upon th is , th a t there had been th a t w h ich 
amounted to detention so as to  ju s t ify  the p la in 
t if fs  in  asking fo r  and the judge in  aw ard ing 
damages which had been sustained by reason of 
th a t detention. I t  is, however, r ig h t  to  look at 
the pleadings, because they show w hat was the 
case on wh ich the V ice-Chancellor was deciding. 
IH is  Lo rdsh ip  re ferred to the pleadings, and 
con tinued ;] Now, having regard to these plead- 
mgs, in  m y opinion w hat the V ice-Chancellor 
decided  ̂was th a t the defendant company had 
been g u ilty , no t by se tting  up th is  claim  in  th is  
action bu t by th e ir  action in  the m atter, o f such 
conduct as amounted to detention, thus prevent
in g  the p la in tiffs  from  ge tting  as they would 
otherwise have done under th e ir  b ills  of lad ing  
possession o f these cargoes. I  do not a t a ll enter 
in to  the question whether th a t was r ig h t  or 
wrong. W e are not at lib e rty , in  m y opinion, to 
discuss o r enter in to  th a t question, because the 
defendants have prevented us from  doing so. 
They contended a t the  hearing th a t they had 
taKen possession; they stated how i t  was th a t 
they go t possession, and w hether they were r ig h t  
o r wrong, whether th e ir  counsel was r ig h t  or 
wrong, in  th a t v iew  o r not, in  m y opin ion we 
m ust take i t  th a t the v iew  of the Vice-Chancellor 
was based upon tha t. A n d  i t  m ust be remembered 
th a t th is  in q u iry  was d irected a fte r She judgm ent 
was delivered, and when the m inutes, w h ich  as I  
gather from  the sho rthand-w rite r’s notes had 
been prepared by the p la in tiffs ’ counsel, had been 
handed up, and the Vice-Chancellor requested 
the counsel then present fo r  the defendants to 
consider ca re fu lly  whether the m inutes were 
r ig h t  and w hether the order which he was going 
to  pronounce was r ig h t  o r not, and no t one single 
word was said against th is  in q u iry  being directed. 
W ell, therefore, here is the in q u iry  which 
embodies in  fact a declaration th a t there had 
been a detention. I t  is founded on a decision of 
the V ice-Chancellor th a t there was a detention
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of w h ich  the defendants had been g u ilty ,  w h ich  
ju s tifie d  h im  in  ho ld ing them liab le  to  damages. 
In  m y op in ion ( it  m ay be ve ry  un fortuna te) we 
are not in  a position to in qu ire  in to  tha t. W hether 
the  House of Lords w il l  th in k  th a t i t  can do so 
I  give no op in ion at a l l ; bu t F ry , L .J . suggested 
tha t the appellants should go and see whether the 
House of Lords w ould th in k  th a t wras s t i l l  open, 
having regard to w hat they had done when the 
appeal came before th e m ; b u t the  A tto rn e y - 
General declined, and I  th in k  reasonably, to  
accept th a t offer and desired the appeal to  
continue. Then i t  is said th a t th is  find in g  as to 
damages is inconsistent a ltoge ther w ith  the fin d 
in g  of the House of Lords when th a t appeal was 
before the House, and when i t  was decided th a t 
the defendants appealing were en titled  to  such 
payments as they had made in consequence of 
the order of the 30th A p r i l  1880. I f  i t  could he 
seen th a t in  fact the decision of the House of 
Lords was a t variance w ith  any such find ing  we 
should bo p u t in to  a great d iff ic u lty  by the 
action of the defendants; b u t I  do no t th in k  
th a t is rea lly  the resu lt of the decision. [H is  
Lo rdsh ip  re ferred to  the proceedings before 
the  House of Lords, and continued :] I  th in k  
we cannot say th a t th is  decision of Bacon, 
V.C., on which the certifica te  is founded, is 
at variance w ith  the decision of the House of 
Lords. I f  i t  be so, the House o f Lords, when the 
m a tte r comes before them, w ill,  i f  they  th in k  
they have any power to  do so, act upon i t  as 
jus tice  may require.

Then the real argum ent against th is  c e rtifi
cate was, th a t there was no th in g  in  fac t done 
w h ich  would ju s t ify  the cou rt in  g ra n tin g  to 
the  p la in tiffs  any damages fo r a n y th in g  which 
can be called “detention on the pa rt o f the 
defendants. T ha t is in  fac t to  reverse the 
decision, and to s tr ike  out th is  in q u iry , w h ich  the 
V ice-Chancellor has directed, because, a lthough 
i t  was said th a t th a t m ig h t be done by g iv in g  
nom inal damages, yet, as I  p u t i t  to  M r. R igby, I  
cannot understand how, i f  no act has been done 
by  the defendants w h ich  jus tifies  any damages 
being given against them, even nom inal damages 
could be given. I f  th a t course is taken, i t  is 
assumed th a t an act has been com m itted  w h ich 
jus tifies  a c la im  fo r damages, bu t tha t the damages 
are so sm all th a t the cou rt w i l l  no t g ive sub
s tan tia l damages. V e ry  lik e ly  ju rie s  in  exer
c is ing th e ir  peculiar func tion  do sometimes deal 
w ith  a case in  the way w h ich  has been m entioned; 
b u t i t  w i l l  no t do for' K ay , J., or fo r th is  court, to 
exercise th a t unknown equ ity  w h ich  is sometimes 
exercised by  ju r ie s ; and, in  m y opinion, we cannot, 
unless there is some reasonable ground fo r d iffe r
in g  from  the find in g  o f the chief c le rk  as to 
damages, in  any way va ry  the certifica te . I t  was 
said th a t here the chief c le rk  and K ay, J. have 
p u t a ll the cargoes upon the same foo ting , and 
th a t in te rest was calculated fro m  the tim e  when 
the  cargoes were landed. T hat, I  th in k , was on 
th is  foo ting  tha t, i f  the defendants had no t by 
th e ir  acts detained these cargoes, thus p reven ting  
the p la in tiffs  from  g e ttin g  them  w ith o u t recourse 
to  a cou rt of equity, then a t th a t tim e the p la in 
t if fs  w ould have got possession of the cargoes; 
and fro m  th a t tim e  i t  is th a t the in te rest is  calcu
la te d ; th a t is  to  say, as from  the  tim e  when, b u t 
fo r the detention o f the defendants, the p la in tiffs  
w ou ld  have go t possession of these cargoes. I

cannot see there fore th a t we can in te rfe re  there. 
There was another p o in t th a t was argued by M r. 
R igby, namely, th a t these cargoes could no t a ll 
have been sold im m edia te ly. T ha t re a lly  caused 
some doubt in  m y m ind, w hether the  certifica te 
was qu ite  correct in  f ix in g  a date as i f  they could 
bo sold im m edia te ly. B u t th a t po in t was never 
raised at a ll, e ithe r in  chambers, so fa r  as one can 
see, look ing  on ly  to  the evidence, o r before K ay , J., 
no r was i t  rea lly  raised by  the  summons to  vary. 
Therefore, in  m y opin ion, we should be wrong, 
even i f  jo r im u  fa c ie  i t  seemed to  us th a t the 
m atter m ig h t have been d iffe re n tly  trea ted both 
by the chief c le rk  in  chambers, and by K ay, J., 
when the m a tte r was before h im , when th is  po in t 
was not raised a t a ll by  the defendants, to  a llow  
them  now to  have the m a tte r sent back on a po in t 
w h ich they had not raised, and w h ich  has on ly  
occurred to  them  a t the  last moment. In  m y 
opin ion the appeal fa ils . I  should m ention th a t 
C ooper v. C ooper (u b i sup.) was re ferred to  by M r. 
R igby  as a decision of the House of Lords w h ich  
w ou ld  enable us and require  us to  act according 
to  his contention here as regards th is  in q u iry  
as to damages. B u t th a t was a d iffe ren t case. 
There the m a tte r was before the House o f Lords, 
and, a lthough there was a question whether the 
in te rlo cu to r of the C ourt of Session could be 
appealed from , ye t the m a tte r was before them, 
and they ta k in g  a d iffe rent view  as to  the law  
w hich ought to govern the case, and hav ing  the 
m a tte r before them, were at lib e r ty  to  act, and d id  
act upon th a t v iew  so as to  decide the case on the 
law  re a lly  applicable to  the case before them . 
B u t here we are in  a ve ry  d iffe re n t position a fte r 
the  a ffirm ation  of the ju dg m en t of the V ice-Chan
cellor, bo th on appeal to  th is  cou rt and on appeal 
fro m  th is  cou rt to  the House of Lords.

B o w en , L .J .— I  reg re t th a t I  am unable to  take 
the  same view  as the L o rd  Justice. This 
unhappy case has got in to  a tangle, w h ich m y 
b ro th e r Cotton, L .J . th in ks  absolutely desperate, 
bu t w h ich  I  th in k  is capable, even at th is  eleventh 
hour, of s t i l l  being rem edied w ith o u t there being 
applied to  i t  so d rastic  a measure as th a t w h ich 
destroyed the G ordian kno t. To p u t i t  broadly, 
i t  seems to  me th a t the conclusion a t w h ich  the 
L o rd  Justice has a rrived  does no t g ive adequate 
effect to the law  as la id  down in  the  judgm ent 
o f the House of Lords, and I  do no t m yse lf feel 
the same d iff ic u lty  th a t he does in  d iscovering a 
way in  w h ich  due effect can be given to  it .  Now, 
the facts of th is  case I  do no t propose to  discuss, 
except so fa r as they are uncontroverted. I  w i l l  
on ly  m ention a few of the  uncontroverted facts, 
in  order to  make the rem ainder of m y reasoning 
in te llig ib le . E leven cargoes o f guano started 
fro m  Lobos fo r  E ng land in  ships w h ich  were 
chartered a t the  r is k  and on account o f the 
Peruvian Government by  the  company, the defen
dants in  th is  action. A  quarre l took place on 
the o ther side of the seas, in  consequence of 
w h ich  the Peruvian Governm ent determ ined the 
r ig h t  so fa r  as they could, and in  law  I  th in k  they 
d id  determ ine the r ig h t  of the  guano company to 
take de live ry  of these cargoes as agents fo r the 
P eruvian Government o r otherw ise upon the 
rem ainder o f the  ships, and the y  fu r th e r  trans
fe rred  the t i t le  to  the  guano w hich was in  them 
selves, and the  r ig h t  accord ing ly  to  take de livery, 
to the p la in tiffs  in  th is  action. The t i t le  of the 
p la in t if fs  accrued w h ile  the  ships were sa iling
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across the seas. The ships a rrived  at in te rva ls . 
Tw o o f them , I  w i l l  assume, were taken posses
sion of, and w ro n g fu lly  taken possession of, by 
the  defendants. I  w i l l  assume th a t fo r  the p u r
poses of m y judgm ent. The rem ainder were 
s t i l l  on th e ir  way when a w r it  was issued to 
raise the rea l question between the parties, which 
was as to  the  r ig h t  to  take possession of the 
cargoes—a w r i t  which, as regards the tw o ships 
w h ich  had already a rrived , m ig h t be based upon 
a w rong  already done and threatened to be con
tinued , b u t w hich, w ith  regard to  the o ther ships 
w h ich were s t i l l  on the  sea, fo r an y th in g  wo know, 
was s im p ly  in  the na ture  o f a q u ia  t im e t action 
to  prevent a th rea t w h ich  had been expressed 
from  being exercised. A  few days a fte r the w r it  
an order was made in  the action by consent, in  
w h ich  i t  was agreed, obviously in  the  in te rests of 
both parties as they tho ugh t— fo r i t  is un im por
ta n t to consider whether the order has worked 
out to the de trim en t o f one more than the o ther—  
th a t the rece ipt of the cargoes o f guano by  the 
defendants should be w ith o u t pre jud ice  to any 
question between the parties, th a t the y  would 
keep separate accounts o f expenditure and receipts 
in  respect of the cargoes and abide by any order 
w h ich  the cou rt should make w ith  respect to  the 
cargoes. Now, tw o  th ings  seem to me to  be 
pe rfec tly  c le a r : the one, th a t e igh t or nine o f 
the ships I  w i l l  call i t  nine fo r  the purposes 
o f m y ju dg m en t w ith o u t in ves tig a ting  the  ques
tion  as to the num ber— were upon the h igh  seas 
a t the tim e  when th a t order was made, and the 
cargoes were taken possession o f by the defen
dants under th a j order. The second th in g  th a t 
seems to  me to  be pe rfec tly  clear is, th a t the ra t io  
d e c id e n d i of the Douse o f Lords in  the cose 
w h ich  w ent before them  was, th a t no w ro n g fu l 
act consisted in  the  ta k in g  possession o f l in y  
cargoes under th a t order. I t  was necessary fo r  
the  House of Lo rds so to  decide. The po in t 
made was, th a t the re im bursem ent o f the fre ig h t 
wh ich the defendants claim ed would be inequ i
tab le and un jus t, as they  "were wrongdoers in  
respect of the ta k in g  o f possession. The House 
o f Lo rds said they  were no t wrongdoers in  
respect of the  ta k in g  o f possession,' and tha t 
therefore the po in t made could not arise. I  
pause fo r  one m om ent to  observe th a t the House 
o f Lords d id  no t feel themselves hampered in  
com ing to  th a t conclusion as to  the w rong fu l 
possession taken under the order by the mere 
fac t th a t an order fo r  an in q u iry  had been made 
in  the action, w h ich  was not appealed against, 
and w h ich  seemed to  assume the detention o f a li 
the  cargoes. Now, these tw o th ings  seem to  me 
to  be pe rfe c tly  c le a r: f irs t, the r a t io  d e c id e n d i of 
the House o f L o rd s ; and secondly, tha t, as regards 
nine o f the  ships, i f  no other act were done in  
respect of them — and, as fa r  as we know, no th ing  
was done, though  i t  w i l l  be seen presently I  do 
not_ conclude th a t question— than the mere 
ta k in g  possession under th a t order, th a t was not 
w rong fu l. H a v in g  said so much as to  w hat seems 
to  me to be clear, I  proceed to  state wherein 
the d iff ic u lty  now arises, and in  order to 
exp la in th a t I  m ust review  s h o rtly  the course 
w h ich  th is  action took. The action when 
launched, as I  have said, was, fo r  an y th in g  th a t 
appears to  the  con tra ry  on the facts before us as 
regards several o f the cargoes, a q u ia  t im e t  
action. A t  the tim e  when the action came to  be 1
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tr ied , and I  th in k  at the tim e  when the pleadings 
were delivered, the cargoes had been successively 
a rr iv in g . A t  the tim e  when the action was tr ie d  
they a ll had a rrived, and had been taken posses
sion of. In  the pleadings a fte r the order of the 
30th A p r i l  1880, i t  was useless fo r  the defendants 
to  deny the mere fact of possession of the cargoes. 
They e ither had received them, o r were go ing to 
receive them. The po in t they desired to  make 
was, th a t they  had a r ig h t  to  receive them  and a 
t i t le  to  the proceeds a fte r the sale under a con
tra c t w ith  the P eruvian Government. Now I  do 
no t m yself see th a t the mere fac t th a t on th e ir  
pleadings, when tho  question was one of r ig h t, 
they allege th a t the possession w h ich  they 
had adm itted  they had o f the cargoes was under 
a con tract w ith  the P eruvian Government in  any 
way prevents them  se tting  up the fac t th a t the 
possession was r ig h t fu l,  i f  tha t p a rtic u la r po in t 
under w h ich they sought to ju s t ify  i t  should fa il. 
1 th in k  i t  was an a lte rna tive  allegation which 
does not prevent them  showing th a t the cou rt had 
decided tho tru th . I f  i t  d id, i t  seems to  me i t  
ought to  have been an answer on the appeal to 
the House o f Lo rds th a t they had adm itted  a 
w ro ng fu l possession, and had claimed a possession 
on ly in v ir tu e  of a con tract w h ich could not 
ava il them, and th a t therefore there  /was a 
w ro n g fu l act or a detention. A t  the tim e when 
the V ice-Chancellor tr ie d  tho action i t  appears to 
me ( I  do no t hesitate to say it ,  because one can 
say i t  w ith o u t disrespect to  the em inent counsel 
who have conducted the case) th a t by an e rro r in  
judgm ent counsel d id  no t address themselves to 
one of tho rea l po in ts in  tho action, which since 
has been seen, by the lig h t  of subsequent in ve s ti
ga tion to be im p ortan t, namely, whether there 
was any w ro n g fu l act a t a ll in  respect o f nine at 
least o f the cargoes. They adm itted  the  pos
session, ju s t ify in g  i t  on ly  upon th e ir  t it le .  The 
Vice-Chancellor found th a t they were in  pos
session. I t  was no t disputed. He said i t  was 
adm itted, and he ordered an in q u iry  as to 
damages upon th a t foo ting . The m a tte r came to 
th is  court, and though the order as to damages 
was in  fo rm  appealed from , i t  was no t in  fact, 
because th a t po rtion  o f the appeal was abandoned 
d u rin g  the argum ent. P rom  th is  cou rt they 
went to the House o f Lords, and they s t i l l  con
tinued  th e ir  po licy  of abandoning the appeal 
against th a t o rder fo r  in q u iry , and accordingly 
in  the event tho House of Lords d id  no t d is tu rb  
the po rtion  of the ju dg m en t of Bacon, V.C., 
w h ich they were no t asked to d is tu rb , and nobody 
perce iv ing the im portance of the lapse, th is  
strange resu lt has followed, th a t the House of 
Lords have declared th a t there was no w ro ng fu l 
act done in  ta k in g  possession under the order of 
the 30th A p r i l  1880, bu t have le ft und istu rbed 
an order fo r  an in q u iry  which proceeds upon the 
foo ting  th a t the re  was detention of a ll the 
cargoes, an o rder the  maintenance o f wh ich can 
on ly  be expla ined in  one of tw o  ways, c ithe r th a t 
i t  was an oversight, o r th a t there were o ther pos
sible acts of detention in  respect of a ll the cargoes 
over and above the mere ta k in g  possession under 
the order of the 30th A p ril'. B u t, as I  said 
before, one th in g  is clear, th a t the House of Lords 
have declared th a t one class o f acts done in  
respect o f these ships was no t a w rong fu l 
detention, namely, the tak in g  possession under 
the order o f the 30th A p r i l  1880.
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Now, the parties went back under th is  
in q u iry . The chief c le rk  in  his certifica te  has, 
in  m y opinion, fallen in to  error. Ih e  vice of 
his certifica te  appears to  me to  be th is, tha t, 
a lthough i t  is  evident th a t i t  was necessary to 
d iscrim inate  between the various acts done w ith  
respect to  these cargoes, because as to one class 
of acts the House of Lords lias declared 
no th in g  to  be w ro ng fu l in  th a t pa rticu la r, the 
chief c le rk  has lum ped a ll the ships together 
and assessed the damages upon a foo ting  w h ich  
leaves i t  open at a ll events to  the view, and m  m y 
opin ion necessitates the view, th a t he has as 
regards the whole of the ships treated as a 
w ro ng fu l act th a t very m atte r wh ich the House 
of Lords said was no t w rong fu l. The vice of the 
certifica te  is, tha t i t  lum ps the ships together. 
Can th a t be set r ig h t  P S ir Horace Davey, in  
the f irs t  place p ro testing  th a t ho was no t bound 
to  argue the facts of the  case, assumed fo r 
the  nurpose of his argum ent th a t there had 
been no to rtious act in  law at a l l ; neverthe
less he said there was no th ing  w rong in  g iv in g  
damages, because L o rd  Cairns Act. clothed the 
C ourt of Chancery w ith  the  ju r is d ic tio n , where 
no w rong had been done in  law at a ll, nevertheless 
on a th rea t of in ju ry  wh ich would g ive rise to  the 
ju r is d ic tio n  fo r  in jun c tion , to  g ive  damages in  
sub s titu tio n  fo r  such in jun c tion . I  speak w ith  
perfect consciousness th a t I  am on ly  a proselyte 
a t the gate in  m atters of equity, and w hat I  have 
learned about i t  has been learned fro m  w iser 
people than m yself who s it w ith  m e ; b u t I  am 
s t i l l  g iv in g  m y opinion as I  am en titled  and 
bound to  do. I  am of op in ion th a t the 2nd section 
o f 20 &  21 V ie t. c. 27, com m only called L o rd  
C airns’ A c t, d id  not clothe the  C ourt o f Chancery 
w ith  such a ju risd ic tio n . I t  is tru e  the section 
applies in  a ll cases in  w h ich  the  C ourt of 
Chancery has ju r is d ic tio n  to  en te rta in  an a p p li
cation fo r an in junc tion , b u t the on ly  weapon 
w ith  w h ich  the cou rt is armed by v ir tu e  of the 
section is to award damages to  a p a rty  in ju re d , 
which m ust, I  th in k , mean damages where 
damages have arisen, and in  a case where no 
damages have arisen in  the  o rd in a ry  sense of the 
te rm  “as known to  lawyers, I  am of op in ion the 
cou rt has no power to  g ive damages. I  should 
ho alarmed i f  th a t were m y opin ion o n ly ; lin t  L 
believe I  am ju s tifie d  in  saying th a t m y learned 
b ro th e r Cotton, L .J . agrees w ith  me in  tha t, and 
I  w i l l  leave m y other learned b ro th e r to  say 
w hether he d iffe rs fro m  me or not. B u t th is  I  
may say, as i t  was asserted by S ir Horace Davev 
— at least S ir  Horace Davey seemed to  p u t i t  
fo rw a rd  as a proposition— th a t the  practice m  
the Courts o f Chancery had been m  favour of his 
view. I  have consulted others who are fa m ilia r  
w ith  the practice among m y colleagues, and 1 am 
to ld  they are no t aware of any such practice. 1 
am specia lly in fo rm ed by one wh o ce rta in ly  can 
speak w ith  a u th o rity  on the po in t, th a t the  view  
w h ich  I  am now ta k in g  on th is  subject is the 
view  taken by the la te M aster o f the H o i Is. foil* 
Horace Davey, however, went fu rthe r^  and p u t 
fo rw a rd  a m ora l ju s tifica tio n  of the  view, l ie  
said th a t these p ia in tiffs  had been kept ou t of 
th e ir  p ro pe rty  fo r  m an j years, and th a t they 
ough t to be compensated, The te rm  “  kept out 
of th e ir  p rope rty ,”  seems to me to beg the ques
tion . I f  a ll th a t has been done is to  threaten, 
and in  consequence of a th rea t they have come to 
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an arrangem ent th a t the cargoes sha ll be placed 
in  the hands of the defendants to  do th e ir  best 
w ith  them, th a t th re a t and th a t consent order, 
a lthough i t  m ay have been de trim en ta l to  the 
in terests of the p la in tiffs , is no t a keeping out ot 
possession which m ay give rise to  damages undei 
Lo rd  Ca irns’ A c t. The t r u th  is, th a t the expres
sion begs the  question. They were kep t ou t ot a 
great po rtion  o f th e ir  p rope rty  by reason ot 
en tering  in to  the order of the 30th A p r i l  1880 
th a t is to  say, they kep t themselves ou t ot i t .
I  reg re t very  m uch that} they were d riven  by a 
w ro n g fu l th re a t in to  consenting to  th a t order, 
h u t i t  does not enable anyone to s tra in  the law 
and to find  under the heads of damages any acts 
which, as fa r  as I  know, there  is no a u th o r ity  101  

tre a tin g  as a source from  w h ich damages can 
flow. B u t then, i f  L o rd  Cairns’ A c t  does no t 
apply, is  there any w ro n g fu l act w h ich  can bo 
assigned as an exp lanation of the V ice-C han
ce llo r’s judgm en t ? S ir  Horace Davey protested 
against being compelled to  discuss th a t question, 
and I  do no t propose to  decide i t ,  because I  do not 
consider th a t we have the m ateria ls  on th is  
appeal, or ce rta in ly  they have no t been b rough t 
to  our a tten tion  in  argum ent in  a way th a t 
enables one to be qu ite  certa in  on the po in t. One 
th in g  I  do m yself th in k , and th a t is, th a t 
Bacon, V .C . on ly  proceeded, so fa r  as I  read his 
w r itte n  judgm ent, upon tho  assum ption th a t “ ere 
had been a possession taken, and th a t th a t 
possession could not be ju s tified , and he assumed 
th a t th a t made an act of detention— a v iew  w inch 
is, as regards a certa in  num ber of the  cargoes, 
inva lida ted  in  m y m ind  in  law  by the  judgm en t 
of the House of Lords. There was the carriage 
of the guano across the A tla n tic . The t i t le  ot 
the  p la in tiffs  began a fte r i t  a rrived , and the 
defendants were m ere ly charterers of the vessels. 
There were d irections g iven a t tho  po rts  ot call.
I  can conceive d irections g iven as to  a p o rt ot 
discharge w h ich  m ig h t am ount to  acts o t tres
pass; h u t We have not got the  facts here betoio 
us to  enable us to say w hat was done in  respect 
of the in d ica tion  at the  p o rt of d ischarge, i t  any 
th in g  was done w h ich  could by any human 
im ag ina tion  he construed as am o un ting  to  a 
w ro n g fu l act o r au act of trespass. B u t 1 do no t 
investigate the question as to  w hat was done w ith  
respect to i t ,  because I  do not know th a t I  can do so 
effective ly. There m ay have been, and 1 believe 
there was w ith  regard to  one cargo, a w ro ng fu l 
act oven a fte r the order of tho 30th A p r i l  was 
agreed to, and in  respect of any w ro n g fu l sale 
a fte r the order I  am not prepared to say th a t 
th a t m ig h t no t be a source of damages under 
L o rd  Ca irns’ A c t done before the in q u iry  as to  
damages; and i t  m ig h t he th a t the extension— it  i t  
be an extension— of the p rinc ip le  la id  down m  the 
ease of W ill ia m s  v. P ee l R iv e r  L a n d  a n d  M in e r a l  
C o m p a n y , and acted upon by bro ther d ry , L .J . in  
the case w h ich  was c ited  of F r i t z  y. H obson, and su >- 
soqucntly embodied, I  believe, m  an order undei 
the1 Jud ica tu re  A c t, would apply to  such a case. 
I  leave th a t open. F in a lly , there is the possession 
under the order of the 30th A p r i l 1880; bu t I w i  
no t assume fo r th is  purpose th a t even th a t o rder 
jus tifies  eve ry th ing  th a t was done as regards a ll 
the cargoes.' I  should require , before I  came 
to  th a t conclusion, to  know  exactly w ha t was 
done w ith  respect to  tho tw o  w h ich  had been 
already landed, and whether i t  was possible, not-

’ ) s
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w ithstand ing  the expression o£ opin ion of 
House of Lords, th a t fo r the purposes J f f W h !

[C t . of A p p .

I  come back to th is , th a t a lthough the h is to ry

r e i 6!, f rKOeS di fEers> tba* a lthough Z
th n f  tv, 1 s - num ber o f them  i t  is obvious 
order h n P?ssessl0n was taken under the consent
S r f ™  not w rong fu l according to I h e

th a t th e ta lf i ° ei'ta in ly ’ Proceeded upon the view  
tha t the ta k in g  possession under the order was

w o u ld " f lo w a n d  AOiZ \T  h'0m

E i  bv th h  r r1o ° WF fa r  is ifc Hue tha t he was 
T ha t order nf d 0 f ‘ nft u iry  to  go th is  leng th  P 
an invest f  mqmry dlrects th at there shall be
from  th e Sde!entaS t0 7 ^ 5 *  damages have flowed iro m  the detention o f the eleven ships S ir
S  PossibleVdy  SUg8 °sted tha t, i f  there had been 
o u i h t t i v  damages a t a ll, the words “  i f  a n y ”  
“ ’ f h t  to  have been in troduced a fte r “  damages'; ”  
and th a t the order ought to have ru n  fo r  an 
investiga tion  as to  the damages, i f  any which 
flowed from  the detention of*"any o f eTeven

at which t) • “ H t,hat iS S°- 1 th iu k  the stagea t which th is  order was made indicates th a t the
r ™ f Sf m. t d th a t thero would be damages in  
respect of these cargoes; hu t I  draw  the lino
î w % w  Ï T rotest tha t ifc does not fo llow  from  

h6v v°°Urt declared th a t substantia l 
damages m ust be given. No a u th o rity  can bo 
found fo r th a t proposition. I t  is un true as 
i égards the fo rm  of rules of in q u iry  w ith  which 
I  am acquainted I  w il l m ention, fo r example the 
case of bonds and the in q u iry  directed by statute 
w ith  regard to  them, and also the fo rm  o f a w r i t  
o f in q u iry  under the Jud ica tu re  A c t when Î  
judgm en t is g iven by default. The court to m v 
m m d does no t find  th a t thero are s u b s w T J  
damages. W hat is true  is, tha t the cou rt finds 
th a t there has been a w rong and assumes that 
there m ay be substantia l damages nof- 
Uiust be. I t  is fo r  the chief c S T o  S q u i s h  
seems to  me, and I  cannot myself ,,,,,¿ “ 1! ’ Ï  
w hy a ch ie f c le rk  would not b T f u Î t S S d u ï  
such an order in  find ing  there ' were nom inal 
damages on ly  in  respect o f one or more or A ll of 
these ships. Suppose fo r a moment the Case of a 
single one o f these sh ips; suppose i t  was clear to 
dem onstration tha t one o f these ships had been 
inserted in  the order by a mere mistake, tha t 
there had been no detention a t a ll of the ship and 
tha t the ship, so fa r  from  being taken possession 
of by the defendants, had been taken possession 
of by the p la in tiffs , had been sold by them and 
they bad appropria ted the profits. Is  the ’chief 
c le rk pos itive ly  bound to  g ive more than nominal 
damages 1.1 such a case ? H o may be constrained 
by the form  of the order to assume tha t there is 
a detention, bu t he may look to see what the de
ten tion  is m  order th a t he may know what 
damages flow  from  it .  To m y m ind i t  would be 
extrao rd inary  indeed i f  a chief c le rk was bound 
to look to find  damages w ith o u t know ing  what

! Jhe a,c t® o f detention wore in respect of which he 
I :?und tlle ra - He m ust look to  see w hat the deten- 

ion is in  order to  know whether the damages are 
too remote, and I  th in k  tha t, i f  i t  was clear tha t 
there had been no possible act of detention as to 
any one o r more of these ships, I  should feel m yself 
no hesitation (but then, as I  said before, I  am 
on ly  a proselyte at the gate) in  saying tha t, upon 
tender of nom inal damages in  such a case, and 
payment or nom inal damages a ll fu r th e r proceed- 
mgs on the in q u iry  m ig h t be stayed. B u t th is  is 
no t re a lly  necessary, from, m y po in t of view, to  
decide. A s I  said, I  consider the vice of the chief 
c le rk s certifica te is tha t he has lum ped a ll these 
ships together. I  am ready to assume th a t thero 
may be in  the case o f a ll the ships some other acts 
of detention than those which lie upon the surface 

r oA?fct* ° * ?ybat was done under the order of 
the 30th A p r i l  1880. There may have been some
th in g  done xn the ind ica tion  at the po rt of dis- 
charge, and there may have been something done 
in  respect of the ships taken possession of whose 
cargoes were landed, and there m ay have been 
something w ro n g fu lly  done in  respect of the car-

AnPr ; i  J ereA l i n l 0d U’.’d0 r th e  0I'd6 r 0 f the  «Otb A p n i 1880. A l l  th a t is fo r  the chief c le rk to
state As soon as i t  is seen tha t by lu m p in g  the 
i 1Ps11t0? e th e r,he has done in justice , ho ought to 
W ^ T n t V tate ’ as hehas acted upon th is 

f i 'H e r to  w hat are the acts o f detention in 
respect of each o f these ships on w h ich he relies
resneT^of th e d a m a Ses which he assesses in  
respect of them. To m y m ind therefore the r ig h t 
way of dealing w ith  th is  case is to declare" in

Lor°drsdafoflet Wlb l ^  ?p in ion of the  House of 
n m w ’ iv  ? °  aSt  ,o f Possession m erely taken 
under the order of the 30th A p r i l  is a w rong fu l
1 w  ̂ Pjes r i g h t to  any damages a t a ll • refer
thM et0l th °  Cih l6 f c\c rk  t0 statc w ith  regard to  

J  T f  l 1" PS What are tho w rong fu l act or 
acts of detention m  respect o f w h ich  he finds 
damages, and w hat damages he finds in  respect of 
■ f b °?Sb *; 1° say th a t th a t fo rm  of reference, 

i t  was followed by tho court, would leave i t  
open to the ch ie f c lerk, as I  understand i t  and as 
r  in tend it ,  to re c tify  the e rro r in to  which ho 
seems to have fa llen  (fo r no argum ent was ad- 
< ressed to  us by S ir Horace Davey to  prove tha t 
he had not fa llen in to  it )  as to the calcula tion of 
the dates from  w hich the in te rest should run 
!  her.e 1S a d iff ic u lty  about costs. The costs o f tho 
in q u iry  are reserved. I  th in k  the costs of tho 
appeal 111 th is  case ought to be borne by tho 
respondents. A s to  the costs in  tho cou rt below 
m  consequence o f the tangle in  which the ease 
has been involved I  should make no order, but 
should leave e ither p a rty  to  bear those.
„ j  H L —-In  ray judgm ent, the course p u r
sued by the appellants has placed the court in  a 
cruel d ifheu lty , and I  have never fe lt m yself so 
much embarrassed as 1 have in  th is  case. I t  
appears to  me tha t, whatever course th is  court 
takes, thero is a danger th a t we are acting  in  
some way a t variance w ith  the decision o f the 
House of Lords. I f  we take one course, we seem 
to me to  be go ing counter to the expressed 
opin ion o f the learned L o rd s ; i f  we take the 
other, we seem to  me to be reversing a po rtion  of 
the decree which the House o f Lords has though t 
, to affirm . I  w i l l  consider the case in  the f irs t 

Iflace independently o f the recent decision 
of the House o f Lords, and 1 shall imagine
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m yself to  be f i l l in g  the  cha ir fille d  by  K ay , J. as 
successor to  Bacon, V.C., and as w o rk ing  out the 
judgm ent w h ich  the V ice-Chancellor pronounced.
O f course, when the same judge works out the 
decree which he h im self has pronounced, he p ro
bably knows w ith o u t d iff ic u lty  the m eaning or 
th a t decree ; bu t, i f  I  were the successor of the 
judge who made the decree, the  f irs t in q u iry  i  
should address to m yself w ou ld  be, W h a t is the 
m eaning of the in q u iry  under which I  am now 
proceeding ? and I  should hold m yself precluded 
from  considering the p ro p rie ty  of th a t inqu iry , 
or from  in  any way a ttem p ting  to  evacuate th a t 
in q u iry  of its  true  and rea l meaning, or fro m  in  
any way rev iew ing or revers ing the decision o l 
the learned judge who directed the in qu iry . 
Now, w hat is' the in q u iry  in  the prcse iit case r 
I t  is couched in  these te rm s : “  A n  in q u iry  what 
damages have been sustained by the p la in  t i l ls  by 
reason of the detention by  the^ defendant 
company of the  cargoes of guano in  question 
in  th is  action.”  W e know th a t the cargoes in  
question in  the  action were the eleven cargoes, 
and the in qu iry , therefore, seems to  me to  affirm  
and ju d ic ia lly  to  determ ine certa in  th ings. I t  
determines th a t there has been a detention by the 
defendant company of the eleven cargoes in  ques
tion . I t  determines th a t th a t detention has been 
un law fu l because i t  gives rise to  damages, and i t  
determines th a t those damages were substantial, 
because, in  order to sustain such an in q u iry , i t  is 
requisite th a t the damages should be substantial. 
P rom  any investiga tion  of the rightness of th a t 
decision I  should feel m yself precluded when 
w o rk ing  i t  out, and the on ly question open would 
seem to mo to  be, w hat is the quantum  of damages ? 
B u t then, outside o f tha t, I  m ust know  anil 
inqu ire  w hat is the meaning of the detention of 
the eleven cargoes by the defendant company, so 
affirm ed by the V ice-Chancellor in  his judgm ent, 
and endeavour to  ascertain the m eaning of those 
words so used in  the judgm ent by a reference to  
the pleadings, and also, i f  necessary, to the cvi- 
donee and the presentation of the cases of both 
sides before the Vice-Chancellor. [H is  Lo rdsh ip  
referred to  the pleadings, and continued :J i t  
appears to  me tha t the case made by the defen
dants was sho rtly  th is  : “ W e are in  possession o l 
the eleven cargoes, and our possession is r ig h t tu l 
under the contract and the b ills  of lading. I  ho
p la in tiffs , on the other hand, say, “  Y ou  are m  
possession, and you r possession is w rong fu l, 
because the p rope rty  is in  us.”  A n d  in  th a t state 
of th ings i t  appears to me th a t the Vicc-Chau- 
eellor—whether r ig h t ly  or w rong ly  1 do not feel 
m yself at lib e rty  to  inquire—determ ined th a t 
there was a detention of the eleven cargoes by the 
defendants, and th a t th a t detention was not on ly  
w rong fu l, bu t gave rise to  damages. N o doubt i t  
is  qu ite tru e  of several of the cargoes, th a t the 
greater po rtion  of them  was received _ a lte r the 
order of the 30th A p r i l 1880 ; bu t the view w hich 
the Vice-Chancellor appears to  me to  have enter
ta ined w ith  regard to  th a t o rder was th is , tha t 
the defendants, by th e ir  w ro n g fu l acts on the 
2‘2nd, 26th, and I  th in k  the 29th A p r i l,  several 
of which preceded the commencement of the 
action, had driven  the p la in tiffs  in to  equity, and 
th a t the order of the 30th A p r i l  1880 was the 
na tu ra l resu lt of the w ro ng fu l acts of the defen
dants. That, I  th in k , is the meaning of the V ice- 
Chancellor’s affirm ation of t iie  detention of the

eleven cargoes, w h ich he says gave rise to a cla im  
of damages on the p a rt of the p la in tiffs  against 
the  defendants. N ow , i f  th e m a t te r  h a d s to o d  
m erely on the  judgm ent of the Vice-Chancellor, 
and upon the affirm ation  of i t  by th is  court, 1 
shouldhave fe lt  l i t t le  or no d ifficu lty  in  the m a tte i. 
B u t the m a tte r went to  the House of Lords, not 
upon appeal against tha t pa rt of the judgm ent 
because^that was abandoned in  th  is cou rt bu t 
against the decision of th is  cou rt on the m am  
a nest ion in  the action, and also j?̂  . , ,
the expenses in cu rred  in  t l ic  landing and fre ig h t, 
and in  dealing w ith  th a t la tte r question namely, 
the fre ig h t and land ing charges, the iearne 
Lords expressed th e ir opinions 111 a w h i c h  1 
confess seems to me to be no t consistent w ith  the 
v iew  of the Vice-Chancellor, and th e ie fo ie  great 
embarrassment is caused in  acting  on ia  j  ie . 

B u t then w hat d id  the learned Lords do? I t
appears from  the shorthand-writer « notes th a t
the learned L o rd  who presided on th a t occasion 
w ro te  down the order o f the House 
proposed th a t the House should p ro n o u n ce d  
th a t having dealt w ith  the tw o '»pecifio m atters 
before tlio  House, namely, w hat 1 m a j ca ll tne
general question of t i t le  and the question of the 
fre ig h t and land ing  charges, he then deal w ith  
the rest of the  order of the V ice-Chancellor and 
as to  tha t, affirm ed the order o f the V ice-Chan 
cellor. Now there was h a rd ly  an y th ing  le ft m  
the order except th is  in q u iry  asi to  
was by fa r the most im p o rtan t of the r0i5iuu 
portions of the  order, and tha t in q u iry  
damages in vo lv in g  the affirm ation  of the dote
tio n  of the whole eleven cargoes and th ^a m a g e s
resu lting  fro m  i t  the  House of L o rd s  ^ g h t h t  
to affirm . K now ing  the care w ith  w inch the 
business of th a t House is conducted and the 
care w ith  w h ich  we see th is  p a rticu  not
conducted by  the  learned Lords he
on ly d id  L o rd  W atson w rite  down the order be 
proposed to make, not on ly d id  he read , 
in v ite d  the a tten tion  of the learned counsel to  it ,  
and gave them  an oppo rtun ity  of_ m aking any 
observations upon i t — I  say, hav ing  reg. 
tha t, I  cannot believe th a t the affirm ation  of tha t 
in q u iry , in vo lv in g  a ll th a t i t  does, was 
p e r  in c u r ia m  by the House; and there or 
d riven  to conclude th a t m y own view  th a t the 
op in ion of the learned Lords tended to  ev 
th a t in q u iry  and to deny the detention cannot be 
the accurate one. I t  appears to me, '
th a t, inasmuch as the House of Lo i s ia y 
affirm ed the necessity of the in q u iry , un 
can give no m eaning to  the  detention i f  the vie 
w h ich  is suggested to have been taken by the 
House of Lords is the true  one, I  am bound to 
fo llow  ou t th is  in q u iry  in  the s p ir it  and mean g 
in  w h ich i t  was directed by the Vice-Chancelm . 
I t  does not appear to me th a t i t  is competent, in  
w o rk ing  out an in q u iry  of th a t descrip tion not 
reversed by any court, to  deprive i t  of a ll meaning 
by review ing the circumstances under w h ich  i t  
was made. A nd  therefore I  am no t able to 
fo llow  the view taken by m y  b ro ther JJowen, k .J ., 
who review ing a ll the circumstances comes to  the 
conclusion th a t we ough t to  tre a t i t  as an id le  
in q u iry , and to  deprive it ,  as i t  seems to me, of 
any force and meaning. I t  is qu ite  tru e  th a t he 
has suggested th a t there may have been some 
detention 'u lt ra  and beyond th a t w h ich  was in  

1 evidence before the V ice -C hance llo r; bu t i t
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h a S k  * V ” ® th a t the h is to ry  o f these cargoes 
had been threshed out by the tim e  th is  m a tte r 
was before the House of Lords. I t  is impossible 
to conceive th a t an y th ing  more can be known 
about them. The whole case was before the 
-tiouse of Lords when they affirm ed th is  in q u irv  
and therefore I  do not see m y way to suppose 
tha t i t  is possible th a t there was any o ther con
s truction  to  be p u t upon it ,  o r th a t the House of 
-Lords thought the in q u iry  to  re late to  any other 
detention w h ich  was not in  issue nor in  evidence 
and w h ich  was rea lly  no t the subject of con
sideration T ha t being so, I  th in k  we are bound 
to  proceed as i f  the m a tte r was in  the firs t 
instance before the  Yice-Chancellor. How, what 
do .1 find  th a t the appeal before us is P I t  is not 
an appeal directed to  any pa rticu la r car<*o I t  is 
not an appeal d irected to any p a rticu la r pa rt of 
the in q u iry , b u t i t  goes to the whole m atter, and 
seeks to  depnve the whole in q u iry  of any value. 
LHis Lo rdsh ip  referred to the term s of the sum
mons to va ry  the certificate, and co n tin u e d :] 
That being so, I  do no t feel m yself at lib e rty  to  
condescend upon the details of the p a rtic u la r 
detentions of the pa rticu la r cargoes in  the way 
n i w h ich m y learned bro ther th in ks  i t  open to 
h im  to do. I  abstain from  doing so, because I  
confess I  am g re a tly  apprehensive of tw o th ings 
I  am apprehensive of there being no f in a l i ty ln  
lit ig a tio n  i t  upon an in q u iry  the whole m a tte r is 
to  be gone in to  again. And, fu rthe r, I  am appre- 
hensive tha t, i f  wo en te rta in  objections of which 
due notice has no t been given by the summons, 
we snail often be led p e r m e u r ia m  in to  doin<>* 
w hat would seem to us to be justice , bu t would 
rea lly  be in justice . I  therefore feel constrained 
though extrem ely embarrassed as to  w hat is thé 
tru e  course to  take, to  concur in  the view  of 
Cotton, L .J ., and th in k  th a t th is  appeal m ust fa il 
w ith  the usual results. I  have on ly one other 
observation to  add I  en tire ly  agree w ith  what 
has been said by Bowen, L .J . on the subject of 
L o rd  Cairns A c t. 1 am clear th a t the statute 
otten enables the cou rt where a w rong has been 
done to g ive damages upon a d iffe ren tsca lo  from  
w hat was done by the courts of common law 
because i t  m ay g ive them in  substitu tion  fo r an  
in ju n c tio n ; bu t where there has been no w ro n - 
done, i t  appears to  me th a t L o rd  Cairns’ A c t 
confers no power to  g ive damages.

Cotton, L .J . I  agree w ith  w hat has been said 
by t r y ,  L .J . as regards L o rd  Cairns’ A c t. I  d id  
no t advert to  i t  because I  d id  not th in k  i t  a 
m a tte r w h ich  arose, ta k in g  m y view  of the case 
before us.

S o lic ito rs fo r  the appellants, C. and 8 . H a r r i 
son  and Co.

S o lic ito r fo r the respondents, G. M . C lem ents.

[C t . of A pf.

M o n d a y , Dec. 9,1889.
(Before Lord E siie», M.R., L in b l e y  and L otes 

L .JJ .)
T he B a t a v ie ii. (a)

C o llis io n  —  In e v ita b le  a cc id e n t —  Costs —  S p e c ia l 
c ircum stances.

A s  a  g e n e ra l ru le  a  d e fe n d a n t re ly in g  u p o n  a n d  
succeedin g  u p o n  the defence o f  in e v ita b le  acc id e n t

(«1 Reported by J. P. A spin a li, anil B utler A spin all , Esqrs.,
Barristers-at-Law.

i n  a  case o f  c o ll is io n  is  e n tit le d  to h is  costs, bu t 
f/tere m a y  be exceptions to  th is  r u le  as w here, in  
a d d it io n  to  such defence, the d e fe n d a n t a lleges  

ja c ts  in co n s is te n t th e re w ith  a n d  f a i l s  i n  e s ta b lish 
in g  th e ir  t ru th .

T his was an appeal from  a decision of B u tt,  J. 
find in g  the fu ll-r ig g e d  ship the B a ta v ie r  to  blame 
to r  a co llis ion w ith  the steamship N e w  F e lto n , 
e on 10 co llis io» occurred in  the r iv e r Tyne about 
o.oO p.m. on the 20th M arch 1889. The defen
dants counter-claimed.

The facts alleged by the p la in tiffs  were as fo l- 
iT 'T  i , fe.h° r t l y  b ^ r e  5-50 p.m. on the 20th M arch 
Toby the' N e w  F e lto n , a screw-steamship of 525 
tons register, laden w ith  a cargo o f coal and 
bound on a voyage from  tho Tyne to  London, 
was com ing down the r iv e r to  the south o f m id - 
channel. There were passing showers of sleet 
and ram , the w ind was blow ing a gale from  tho 
JN.L., and the tide  was ju s t tu rned  h igh  water. 
In  those circumstances those on board the N e w  
B e lto n  observed a ship, w h ich  proved to be the 
ia ta v ie r ,  ly in g  a thw art the stream w ith  her 

fiend to the no rth w a rd  and d is tan t about a m ile, 
bearing about one or tw o po in ts on the p o rt bow 
° t  th e  N e w  F e lto n . The two topsails and fore
sail ot the B a ta v ie r  were p a r tly  clewed up, bu t
Ar°Se’TJ £ h o rt|y  a fte r seeing her, tho speed of the 
N e w  I  e llo n  was cased, and then reduced to  slow, 
ih e  B a ta v ie r  v a n  seen to be s t i l l  ly in g  a thw art 
stream w ith  her head towards the lower t ie r  of 
tnc  Commissioners’ buoys, apparently fo r  the p u r
pose or m  tlie  act of m aking fast to "one of them, 
tehe had two tugs ahead of her, w ith  long scopes 
ot hawser ou t w h ich wore between the said buoys 
andthespouts.andshe had two other tugs fast, one 
on her po rt and the o ther on her starboard side, a ll 
apparently engaged in  keeping her' in  the afore
said position. W ith  the B a ta v ie r  ly in g  as she then 
was there was ample room and a ll was clear fo r 
on ^ ^ e^ on  f °  Pass to  the southward of her. 
th e  N e w  F e lto n  was accordingly kept going 
ahead slow, m aking  about two to  three miles 
an hour. W hen the N e w  F e lto n  had approached 
to w ith in  about a hundred feet of tho B a ta v ie r  
the la tte r was observed by those on board the 
N e w  Fa llon^  to  be suddenly com ing astern 
y'i i ,1 le r sa^ s aback. The holm of the N e w  
l o t io n  was a t once hard-a-ported and her engines 
stopped and reversed fu l l  speed astern, and the 
ta Ss were lo u d ly  ha iled to  tow  the B a ta v ie r  
ahead, b u t the B a ta v ie r  continued to  come astern 
fast and w ith  the round of her stern s truck  the 
N o w  B e lto n  abaft the po rt fore rig g in g , do ing her 
much damage.

1 he facts alleged by the defendants were as 
fo llo w s : S h o rtly  before 5.30 ji.m . on the 20th 
M arch 1889 the B a ta v ie r ,  a H u tch  fu ll-r ig g e d  
« up of 1(516 tons reg ister, laden w ith  a cargo of 
sugar, was in  the Tyne in  charge of a du ly  
licensed p ilo t, having pu t in  from  stress of 
weather w h ile  in tho course of a voyage from  
Java to Le ith . The w ind was blow ing a v io lent 
gale from  N .N .E ., the weather was clear w ith  
occasional showers of ra in , and tho tide  was the 
f irs t of tho ebb. The B a ta v ie r  had been driven 
by the force o f the gale alm ost in to  tho Tyne 
tJock entrance, and was proceeding thence to  the 
Lom missioners’ buoys on the no rth  side to make 
fast there. A l l  her sails had been taken in  and 
made fast as fa r as possible. She had tw o tugs 
ahead of her, and one on each side o f her, and
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was a th w a rt the r iv e r  ju s t m oving  aheau. In  
these circumstances a steamship w h ich  proved to 
be the N e w  F e lto n  was seen com ing down tne 
r iv e r in  m id-channel about three-quarters o a m i e 
d is tan t on the po rt beam of the B a ta v ie r ,  and the 
B a ta v ie r  went over to the said buoys, ant Wo 
being made fast to one of the buoys, being lie 
there by her tugs, bu t the N e w  F e lto n , instead of 
keeping clear of the B a ta v ie r ,  came on, an w i 
her po rt side abreast the fo re r ig g in g  s i 11 c v 
stern of the B a ta v ie r .  .

The defendants denied th a t the B a ta v ie r  ever 
came astern, and alleged th a t the collis ion was 
w h o lly  caused by the negligence of the N e w  1 e lton  
in  not keeping clear of the B a ta v ie r .

I n  paragraph 11 of the defence, the e o 
alleged as fo llows : ,

In  the alternative the defendants say that d  the 
Batavier did come astern as alleged which they deny 
as aforesaid, she did not come astern,s0 the said
contribute to the said collision, but (which
collision was caused or contributed to t  e y ( ^
they also deny) the said coming astern was solely eaused
by tho weather then prevailing, and tho inevitable 
so far as the Batavier was concerned, wa ‘ Belton 
accident but they say that so taras th e N e w  PeUon 
was eoncerned the said collision was( caused or con 
tributed to by those in charge of hei in  manner lierei 
before alleged. . ,

B u tt, J. ho ld tho B a ta v ie r  s o le ly  to  blame, 
on tho ground that, when the N e w  I  e lton■ wa_ 
approaching, the tw o tugs alongside - ,
were ordered to  ease th e ir  speed and hence the 
B a ta v ie r  came astern and caused the collision.

The defendants appealed. ,
The C ourt of Appeal allowed the appeal, and 

w h ile  ho ld ing  th a t the B a ta v ie r  d id  come astern 
and th a t her com ing astern was the cause of the 
collision, found tha t i t  was solely occa.ioiaedby 
the severity of the weather, and not by the ne l 
gence of those in charge of the B a ta v ie i,  and tha t 
therefore the B a ta v ie r  was not to blame.

S ir W a lte r  P h il l im o re  (w ith  h im  J. P . A s p in a ll) ,  
fo r the appellants, asked fo r costs.

B a rn e s , Q.C. (w ith  h im  L .  F y k e ), fo r the
respondents, c o n tra .

The fo llow ing  cases were c ited :
The Monlcseaton, 60 L. T. Kep. N- s- 062 5 6 Asp-

^ M ^ p e s i a ^ G  L. T. Rep N. S .333; 1 Asp. Mar.

i r ^ N :  k i l l ; .  P. m ,
T. B.p. N. S.584 j

ü Asp. Mar. Law Cas. 30.
L o rd  E shek, M .B .— I t  is tim e  th a t i t  should 

be la id  down once fo r a ll m  a ll cases, unless 
there  are special circumstances, the p a rty  who 
w ins gets his costs, and the p a rty  who loses pays 
the costs. Here, therefore, if  the defendants 
bad not so complicated the case, but bad set up 
the defence0 of inev itab le  accident alone, they 
would have got th e ir costs. B u t I  th in k  
thore are special circumstances m  th is  case. 
F rom  firs t  to  last the witnesses from  th e  B a ta v ie r  
to ld  a s to ry  w h ich was outrageously false, and 
consequently the same s to ry  is pleaded in  the 
defence. 1 cannot help th in k in g  th a t such a 
false defence, persisted in  from  the beginning, 
may have had great effect upon the conduct of 
the p la in tiffs , and th a t when they found the 
defendants re lied upon such an impossible and 
im probable s to ry  they may have n a tu ra lly  
concluded th a t th e ir  own s to ry  was r ig h t.

Therefore on account of the u n tru th fu l s tory 
of the defendants persisted in  from  beg inn ing to 
end, I  th in k  the circumstances are such th a t the 
p la in tiffs  ought no t to  pay a ll the costs of the 
defendants. Each p a rty  m ust pay th e ir  own 
costs i i i  the cou rt below, b u t the appellants are to 
have the costs o f the  appeal.

L indley and L oees, L .JJ . concurred.
Solic ito rs fo r  the appellants, B o tte re ll and

Solicitors fo r  the respondents, G e lla t ly  and 
W a rto n .

W ednesday, Feb. 12, 1890.
(Before L o rd  Coleridge, C.J., L o rd  E sher, M .B ., 

and F ry, L.J.)
T he Orchis, (a )

M o rtg a g e — G o-ow ners— A rre s t o f  s h ip — M a s te r ’ s 
c la im — P r io r i t ie s — C o m p u ls io n  o f  la w  B r is to l 
D ock  A c t 1881— H a rb o u rs , D ocks, a n d  P ie rs  
Glauses A c t 1847.

The a rre s t o f  a  s h ip  i n  a n  a c tio n  i n  r e m fo r  a  c la im  
le g a lly  due f r o m  the ow ne rs  o f  the sh ip , a lth o u g h  
there beno m a r it im e  l ie n , is  a  su ffic ie n t co m p u ls io n  
o f  la w  to en t i t le  m ortgagees o f  p a r t  o f  the shares  
i n  the s h ip  p a y in g  o ff the c la im  in  o rd e r to get 
possession to recover f r o m  the  ow ne rs  o f  the  
re m a in in g  shares the a m o u n t so p a id .

The ow ne r o f  44/6-11/i shares i n  the s team sh ip  0 . 
m o rtga ged  them  to the p la in t i f fs .  S ubsequen tly  
the  O. w a s  a rre s te d  i n  the A d m ir a l t y  C o u rt 
a t  the s u it  o f  h e r m a s te r f o r  d isbursem ents. _ The  
m o rtg a g o r be ing  in s o lv e n t, a n d  the p la in t i f fs  
w is h in g  to  re a lise  th e ir  s e cu rity , p a id  the  m a s te r’s 
c la im  a n d  the s h ip  w as re leased. T h e  p la in t i f f s  
the n  took possession o f  the 0 .  on  b e h a lf o f  them 
selves a n d  the o th e r co-ow ners, a n d  i t  w as  the re 
u p o n  a r ra n g e d  between the p la in t i f fs  a n d  the 
co-ow ners th a t the 0 .  sh o u ld  be so ld  on  
b e h a lf o f  a l l  p a r t ie s  ’a n d  th is  was e v e n tu a lly  
done. W h ils t  the p la in t i f fs  h a d  possession o f  tho 
0 .  she teas ly in g  i n  the B r is to l  D ock , a n d  
the y  p a id  the  necessary dock dues. I n  the event 
o f  the dock dues n o t be ing p a id ,  the 0 .  ivas  
l ia b le  to  se izure a n d  sale by the dock a u th o r it ie s  
u n d e r the B r is to l  D o ck  A c t  1881, a n d  the  
H a rb o u rs , D ocks, a n d  B ie rs  G lauses A c t  1847. 
I n  a n  a c tio n  a g a in s t the co-owners to recover the 
p a ym e n ts  m ade by the p la in t i f f s :

H e ld , th a t, i n  the c ircum stances, there w as a n  
im p lie d  p rom ise  i n  la w  by the co-owners to p a y  
back the p la in t i f f s  a l l  the m oney p a id  by the m  to 
release the s h ip ; a n d  th a t the d e f endants were  
also lia b le  to p a y  th e ir  p ro p o r t io n  o f  the dock 
dues, the p a y m e n t th e re o f by the p la in t i f fs  being  
necessarily  m ade on b e h a lf o f  a l l  the owners.

T his was an appeal by the defendants from  
a decision of B u tt, J. in  an action by Sm ith, 
B rothers, and Co., the mortgagees o f 44/64th 
shares in  the steamship O rch is , against certain 
o f the owners of the said steamship.

The p la in tiffs  had been mortgagees of 44/64th 
shares in  the ship, belonging to  one H ornsted t, 
who had been the managing owner up to  M ay
1886. , ,

The defendants were H ornsted t and the owners 
of 16/64th shares. The owners of the rem aining
(a) Reported by J. P. A spinall and B utlkb A spinall, Esqrs.,

Barristers-at-Law.
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shares were not proceeded against, as they were
nfn inf-ff8, po,s,lt lo n . Pay  in  the event of the 
p la in tiffs  ge ttin g  judgm en t against them.

Ln 1886 the p la intiffs took possession of the
of which t h en ln o u rre d , the expenses in respect 

, i h( tlleJ  so«ght con tribu tion  from  the
stated tS 1U the  circumstances he re inafte r 

J s t l o H o w s f  ° f  d a im ’ S°  ^  M  iS> m ateria l
5. The plaintiffs became and were at all timpq

defendant1 S a n d A  ^  rcf  ̂ ered mortgagees of the ueienoant Uaude A. Hornstedt s 44/G4th shares in flin
the 14th O e ^ l’882‘of 20/?A ° rtga§el , dated respectively of 14/Mths ' 30/0-lths, and the 12th Juno 1884

C. On or about the 14th May 1880 tho defendant« 
wero jo intly and severally liable to Lewis Alexis Leslie 
tho master of tho said steamship, for coals and o tW  
necessary disbursements incurred while tho said steam-
defLdantsr0a n ? im e a i ?yT fi°i,r  tho jo in t benc(it o f the aelendants, and amounting to th« sum of 422i. 15s 7d
and the said master instituted in the Admiralty
Division of this court an action in  mm against the said
steamship to recover the same, and the said ship was
fndMuH™™ ?  th° S?'u a<i tion’ and the plaintiffs after 
of the ««cf t  h a? eSt h?vu?F SOUffht to take possession of the saul steamship under the said mortgages in order

fthe 1'Clea!° ,.°5f  tllc said steamship, wero compelled to pay and did pay the said sum of 4221 
las id , together with a further sum of 18i. 9s. 3d. for 
costs due to the plaintiff in  the said action in order to 
obtain the release of the said steamship, and upon 
payment thereof tho plaintiffs did obtain possession of 
the said steamship undor their said mortgage.

7. I  he defendant Claude A. Hornstedt was at tho 
timo of arrest of the said ship and tho said payment by 
the plaintiffs, and s till continues, insolvent, and has not 
paid and cannot pay any portion of tho said sum so 
expended by tho plaintiffs as aforesaid

8. After the plaintiffs took possession of tho said 
steamship and un til the plaintiff's sold tho 44/04th shares 
in the said steamship of which they wore mort¿razees 
on tho 18th June 1887 the said ship was in a dock at 
Bristol, and the plaintiffs during that period incurred for 
tho owners of the said ship certain necessary and 
reasonable expenses amounting to 0721. 11s. Id. in and 
about payments for dock dues and for watching and 
caring for the said steamship and for other diaries in 
and about the inspection and repair of the said shin full
the d e fe n d a n ts '^  baV° bee“  given by th° Eaintili's to
. ?• db.5 defendants are jo in tly  and severally liable to 
indemnify the plaintiffs as to tbo paymonts referred to 
m paragraph 6 hereof, and to contribute in respect of 
their shares to tho payments referred to in the 8th 
paragraph.

10 In the alternative the plaintiffs say that they are 
entitled to contribution as to the payments referred to 
in the said 6th paragraph as well as to those in the said 
8th paragraph.

The defendant H o rnstedkadm itted  lia b ility .
The defence, so fa r as Is m ateria l, was as 

fo llo w s :
2. The defendants deny that thoy wero or that any 

of them was on the 14th May, or ¡it any other time 
jo intly or severally or at all liable to Lewis Alexis 
Leslie for the sum of 422J. 15s. 7d. or any other sum. 
lheplam tiffs were not compelled to pay the said sum 
of 422l. 15#. 7d. or any other sum or sums. I f  they paid 
anything- (which the defendants do not admit), they paid 
i t  voluntarily, and not for or at tho request of these 
aelendants, or any of them.

3. The defendants do not admit any of the allegations 
contained in paragraphs G, 7, 8. 0, and 10 of the state
ment ol claim.

4. L he defendants deny that tho plaintiffs have at any 
time incurred any expenses for the owners of tho said

i f  plaintiffs did spend the said sum of 
V-J 1(L' °,T any other sum (which is not admitted), 

they did so voluntarily, and not for or at tho request of 
these defendants, or any of them. They deny that the

[C t . of A pp.

said expenses wero necessary or reasonable, and that 
they were incurred for tho purposes alleged.

o. The p la intiffs have never paid any sum or sums 
whatever for or at the request of theso defendants, 
or any of them.

6 The defendant Claude Andrew Hornstedt had in 
his hands at tho time of tho arrest of the said ship, and 
of tho alleged payments, moneys of tho defendants 
sufficient to pay tho said sums, and upon the accounts 
as between him and the defendants i t  was his duty to 
pay the said sums, and tho same were payable by him 
and not by theso defendants.

¿ efendAnta fu rtlie r say, tha t they have sinco 
tho 14th May 1886 been compelled to pay largo sums 
ot money in  respect of liab ilitie s  necessarily incurred 
fo r tho maintenance and repair and insurance of tho 
said vessel.

8. Tho defondants claim th a t an account bo taken of 
the payments and transactions hereinbefore mentioned 
and that thoy may be allowed to sot off in th is  action 
such amounts as may, upon tho taking of such account, 
be found chargeable against tho pla intiffs.

B y  order of the judge the issues of fac t raised 
m  the pleadings were re ferred to the reg is tra r, 
who found as follows :

JLo p laintiffs in  th is action did pay tho 
sum of 4221. 15s. 7d., and also the sum of 18£. 9s. 3d 
costs, as pleaded in  paragraph G of the statement 
ox claim.

Secon^y That tho p la in tiffs d id pay tho sum of
abatement T ’ i&? plead,ed 111 Paragraph 8 of tho said statement of claim, and we are of opinion that such 
Paymunt was reasonable and necessary.
1 SSC1 a ' T llai  defendants since tho 14th May 
“ V i  f 10rt0 th0 l l t b J u ly  1888. have paid various sums ot money, amounting to 21931. 3s. 10d„ fo r the 
r , ni  T r - repalr’ and insurance of tho said vessel, 
?he r!r» 0d “ .paragraph 7 of the defence, and in  addition 
sum of l i n  ™ t l l? I7n0i'l t h x0u March iast paid the further
t o t a l 'Rnml i n f '^ f U </ 'o l 0 o i he sa,m.° Pu rPoses, m ak ing  a xota i sum of 2304L 9s. 2d. pa id  m  resnect of l i ' ih i l i f v  
incu rred  before the 14th M ay 188?. S s t  th a t s u ^  
bv°us ofVf° t0  8},V0 CrC£ld  f ° r  4321., the value as estim ated 
Cla?de V  H  f  hai e u  ° rm1erly  b®i°ng ing to  tho defendant 
S ih?h,hhH rii r?St0dt’ and nm rtgagcd by h im  to  E arle 's  
a S ?  the )mpany , as se cu rity  fo r th e ir  account 
?g a f  * 1 SU 1 ’ .?“ d w blcb shares wero subsequently 
i l T ^  +ed b y t the said a i d in g  company to  the 
defendants on th e ir  account boing settled, thus leaving

f  .1852iV 9s- 2d- which the drfendanta a™ entitled to bring into account.
i  ourth ly. That at tho timo of tho arrest of tho 

vessel on the 14th May 1886 tho said C. A. Hornstedt 
had not money m his hands to tho amount of 13241.17s.6d 
01. ¡“ y  oDior Slim , as pleaded in  paragraph 6 of the 
said dofeneo ; but on a balance of accounts to tha t date 
tho defendants were in  debt to  the said C. A. Hornstedt 
on the ship s account to  tho amount of 845{.

I t  appeared tha t, d u rin g  tho tim e the O rch is  
Weis m  the dock a t B ris to l, negotiations were 
go ing on between t lie  p la in tiffs  and the defendants 
as to  the.sale of the ship, w h ich  eventually took 

i ,  . dook in  question was tho p rope rty  
ot the  B ris to l Corporation, and the paym ent of 
the dock dues and rates were regulated by the 
fo llow ing  A cts  of P a rlia m e n t:
,, U ie B ris to l Dock A c t 1881, sect. 2, incorporates 
the Harbours, Docks, and Piers Clauses A c t 
1847 ; sect. 6 prescribes the fees payable fo r uairm 
tho docks. °

1817h°  Harbours’ Docks> and K o rs  Clauses A c t

th fae“ k A , The fo llow ing words and expressions in  both 
w ith O1 u  speo;al Aut a,l d any A c t incorporated there- 
w ith , shall have the meanings hereby assigned to them 
unless there be something in  the subject or context 
repugnant to  such construction; (that is to say)
Ih e  word rate ”  shall mean any rato or duty or other

speyc“ a?A ctn natu™ thereof’ payabl°  uader tbe 
Sect. 44. I f  the master of any vessel in  respect of 

which any rate is payable to  the undertakers, refuse or



M ARITIM E LAW  CASES. 503

Ct . of A pp.]
T he Obchis. [C t . of A pp.

notrleot to pay tho sarao, or any part thereof, the 
collector of rates may, with such “ j
deem necessary, go on board of such vesse , 
such rates, and on nonpayment thereof, „nthoritv 
thereof, take, distrain, or arrest, of his ownai thority 
such vessel, and the tackle, apparel, and furmturo 
belonging thereto, or any part thereof, and detain t  o 
matters so distrained or arrested until t^e rates are
paid; and in case any of the said ' Ar anv distress 
unpaid for tho space of seven days “ erf aitor a»y bst:“  
or arrestment so made, tho said collect 7 
matters so distrained or arrested to ^  tg£
two or more sworn appraisers and Bt w “ f  to
matters distrained or arrested, or “ 7 1 ,  satisfy

(»■»>■'i "  « •  • “ * »
of such vessel upon demand.

There was a long correspondence between the 
parties, se tting  out tho negotiations ^  regard to  
the sale of the ship, and i t  was contended, o 1  

behalf of the p la in tiffs , th a t th is  correspondence 
authorised them  to  in c u r on behalf o f a ll parties 
the expenses at B ris to l.

B a rn e s , Q.C. and J . P. A s p in a l l  fo r  the  p la in - 
t if fs .—The defendants are liab le  to  pay the whole 
money pa id  by the p la in tiffs  to  release t lio  ship. 
The p la in tiffs  were en titled  to  possession o f th e ir 
shares, and the on ly way they could g e ¡ i t  was 
by paying off the m aster’s claim , l i r e  defendants 
were c learly liable fo r the m asters cla im , and 
in  the circumstances the law  im plies a promise 
th a t the defendants w i l l  pay to the p la in tiffs  tho 
money they have paid on th e ir  b e h a ll:

IsX  “

Lamplowjh v.' 1iraithwaite, Smith’s Leading Cases,

Bdmimds'v. Wallingford, 52 L. T.Eop. N. S. 720 ;
14 Q. B. Div.811. .

The defendants are also liab le  to  pay th e ir  
con tribu tions towards the dock expenses A t  
tho tim e  they were incurred  the p la in tiffs  had 
possession of the ship on behalf o f themselves 
and the defendants, and such expenses were 
incurred  w ith  the a u th o rity  and knowledge of 
the defendants.

Joseph W a lto n  (w ith  h im  F re n c h , Q.C.) fo r  the 
defendants.— B oth  paym ents were made vo lun
tarily by the p la in tiffs , and they cannot look to 
the defendants fo r  repayment. I ho p la m tiils  
were under no compulsion to  release the ship, 
...,a  A ir i an m ere ly to  benefit themselves, ih e
were unuei ™  ----  ,, ,
0„ r i did so m erely to  benefit themselves, 
case of Joh nson  v. R o y a l M a i l  S team  P a cke t 
C o m p a n y  (u b i sup.) is not in  po in t, in  the 
present case the p la in tiffs  wore on ly m o rt
gagees of a p a rt of tho ship, and hence there is 
no p r iv ity  between them  and the defendants. 
Since the  arrest of the  O rch is  by her master, i t  
has been decided th a t masters disbursements do 
not give a m aritim e  lien  ( I h e  S a ra , b l  L . 1. 
Rep N . S. 26; 14 App. Cas. 209; 6  Asp. M ar. Law  
Cass. 41.3); and hence the mortgagees had a p r io r  
r ig h t  to  the master, and could have protected 
th e ir  shares from  sale by in te rven ing  in  th is
action. ~ -r,

B utt, j ,— This is a su it by Messrs. S m ith  Bros, 
and Co., who are mortgagees o f fo r ty - fo u r s ix ty- 
fo u rth  shares of the ship O rch is , w h ich  were 
m ortgaged to  them  by one H orns ted t, who was 
m anaging owner, against the defendants, who are 
owners of sixteen s ix ty -fou rths . I t  appears th a t 
before the mortgagees entered in to  possession

1 one Leslie, the m aster of the  ship, had incurred  
a debt fo r  disbursem ents, w h ich  together w ith  
the costs of suing fo r recovery amounted to 
444i. 4s. lO il. To recover th a t money the master 
in s titu te d  proceedings i n  re n t against the ship, 
and arrested her in  th is  court. Ih e rc  she lay  
p rope rly  arrested by the m aster in  the enforce- 
ment o f his cla im  by v ir tu e  of the A c t  of 
P arliam ent, w h ich gave h im  a r ig h t  to  proceed 
i n  rem . A t  th a t tim e i t  was supposed, upon the 
a u th o rity  of certa in decided cases, th a t a ship s 
m aster had a m aritim e lien  fo r disbursements. 
B u t, by a decision of the  House of Lords, 
subsequently given, i t  appears th a t th a t was 
an erroneous view  of the law , and th a t the master 
never had any m aritim e  lien  a t a ll fo r his 
disbursem ents,'but on ly  a c la im  against the ship 
wh ich he had a r ig h t  to enforce i n  re m , o r ra the r 
a cla im  against t lio  owners which he had a r ig h t  
to enforce against the ship i n  re m . I  sha ll of 
course fo llow  the law as la id  down by the  House 
of Lords, and I  m ay add th a t I  always had a 
strong im pression th a t th a t was w hat the law 
ouedit to  be. The ship, as I  have said, being 
under arrest in  th is  court, and the p la in tiffs  
w ish ing to  get possession of th a t to  w h ich  they 
were en titled , pa id  off the master s c la im  and so 
discharged the ship. They d id  so w ith o u t any 
express au th o rity  from  the defendants in  tins  
su it, and they do no t base th e ir  c la im  to  
reim bursem ent by tho defendants on any express 
promise to pay, bu t on the prom ise w h ich  they 
m ainta in  the law  im plies under these c ircum 
stances, th a t they have been compelled to  pay a 
sum which tho defendants were lega lly  com
pellable to  pay. To deal w ith  the last p a rt of 
their contention f ir s t :  i t  is  qu ite  clear th a t the 
defendants were lega lly  compellable to  pay the 
4 4 4 1  4 s. 1 0 cZ., because i t  was a jo in t l ia b i l ity  of 
the irs  fo r  disbursements made by th e ir  servant 
in  an adventure in  w h ich  they were jo in t ly  
interested. B u t i t  is said, a d m ittin g  th a t the 
defendants wore lega lly  compellable to  pay th is  
sum of 444Z. 4s. 1 (R , i t  is  not accurate to  say tha t 
the p la in tiffs  have been compelled to  pay it .  
W ha t is the position ? The p la in tiffs  eonld not, 
get possession o f th e ir  shares o r of the ship 
except by paying th is  sum. I t  is pe rfectly  clear 
on a u th o rity  th a t i f  a m an is en title d  to posses
sion of a chatte l, and he can on ly  get. possession 
of i t  by paying a debt w h ich  another is lega lly  
compellable to  pay, and lie  does pay it ,  the law 
w il l  im p ly  a promise on the pa rt of the o ther to 
repay w hat he disburses. B u t i t  is  said, tak in g  
th a t to be the law , the facts of th is  case do not 
w a rran t the im p lied  promise from  the  defendants 
to recoup the p la in tiffs , because i t  is said th a t the 
p la in tiffs  were the mortgagees of fo rty -fo u r 
six^y-fourth. shares in  the ship, and were not 
en titled  to possession of the whole ship ; and i t  
is also said th a t they could have protected the 
fo rty -fo u r s ix ty -fou rth  shares m ortgaged to 
them from  sale under process of the cou rt by 
in te rven ing  and showing th a t they as mortgagees 
had a superior r ig h t  or lien  o r c la im  to  th a t ot 
Leslie, the master. I t  is  tru e  they m ig h t have 
done so, bu t i t  would no t have given them  
possession of the ship or th e ir  shares in  the ship. 
W h a t rea lly  was th e ir  r ig h t  w ith  reference to 
th is  ship P I t  is qu ite  correct, as has been con
tended, to  say they were no t en titled  to  a ll, bu t 

I on ly to th e ir  shares ; h u t they were en title d  to
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possession, jo in t ly , i t  is true , w ith  the others of 
the whole s ix ty -fou r s ix ty -fo u rth  shares, and 
they could not get th a t jo in t  possession w ith ou t 
paying off th is  debt of Leslie ’s. T he ir in terven- 
‘ou as mortgagees and proof to the cou rt th a t 

they had a superior c la im  to  Leslie would not 
have given them possession. There would s t i l l  
have heen a lien  a ttach ing  to  the  other shares 
and the court would no t have taken its  hands off 

®rIP m ere ly on its  being shown th a t the
fourth«^3 u ®  I? o r tS?geoV f  fo r ty - fo u r s ix ty - 
^ u r th s .  Therefore, in  order to  get w hat they 
were en titled  to, v iz . jo in t  possession w ith  the 
holders of shares o ther than H o rns ted t’s shares 
they rea lly  were compelled to pay th is  sum of

the p a rt of those owners who are lega lly  com- 
pollable to pay a,nd on th a t promise the p la in tiffs
Then I t  t  1 h °m  ^  th °y  ar0 en titlod  *o recover.

^ as/ aid th a t> evcn so, the p la in tiffs  hero 
ought on ly to  recover so much o f the 4444 4s 104 
as the defendants other than H o rns ted t would 
be liable to  pay, and th a t in  eq u ity  at a ll 
events the present p la in tiffs  ought to bear H orn- 
stedt s p ropo rtion  o f tha t sum. I  do not agree to 
th a t proposition at all. One of the p rinc ip a l 
objects o i having a m ortgage secu rity  on land or 
chattels is to secure the performance of the 
m ortgagor s prom ise to pay, or, in  other words to
secure the m ortgagor’s in a b ility  to  pay— to secure 
the mortgagee against the insolvency of the 
m ortgagor That is w hat has heen done here. 
W hy are those who have advanced money on the 
m ortgage o f these shares, because the morto-ao-or 
has been unable to perfo rm  his l ia b il ity  to "them 
and to the ship why are they to fo r fe it  pa rt of

f c " y  ■1 t0  see ifc’ aud therefore I  hold tha t the p la in tiffs  are en titled  to recover the 
wholo of the sum of 4444 4s. 104. from  the defen- 
dants. 1- here is on ly one o ther m a tte r in  dispute, 
and th a t relates to the sum o f 672Z 11s la! 
expenses which the p la in tiffs  have incurred  fo r 
disbursements on behalf of th is  ship since they 
got possession o f her jo in t ly  w ith  the others.
, he ir possession was a jo in t  possession. They 
have paid dock dues and other disbursements 
d u rin g  th a t possession. They allege th a t the 
possession which they held was not fo? themselves 
alone, bu t fo r  themselves and the tenants in  
common m  th is  ship. I f  tenants in  common and 
ho ld ing possession in  the jo in t in te rest o f a ll, the 
presum ption would be, unless i t  is rebutted, tha t 
payments made m  the course of ho ld ing  the 
jo in t possession would ho made w ith  the consent 
ot the other tenants in  common, and they would 
he liable to reim burse th e ir  share. B u t 1 do not 
base m y decision on tha t, because I  th in k  from  a 
perusal of the correspondence i t  appears tha t the 
owners o f the shares in  th is  ship other than the 
shares which were m ortgaged to  the p la in tiffs  
agreed th a t i f  the p la in tiffs  would go on disbursing 
the ship they would con tribu te  th e ir  quota. I  
hold tha t to  be the resu lt o f the correspondence 
and therefore I  ho ld tha t the  p la in tiffs  establish 
th e ir c la im  to th is  item  of 6724 11s. Id . O f course 
when 1 say establish th e ir  claim, I  moan th a t they 
have established th e ir  c la im  to a con tribu tion  
from  the defendants, the owners o f sixteen s ix ty- 
io u rth  shares, and arc en titled  to  judgm ent fo r 
sixteen s ix ty -fou rths  of th a t sum.

1' i om th is  decision the defendants appealed.

[C t . of A pp.

T re n c h , Q.C. and Joseph W a lto n , fo r  the defen
dants in  support of the appeal.— The p la in tiffs  
pa id  both sums of money vo lu n ta r ily  and cannot 
recover them  from  the defendants. They were 
tinde r no legal com pulsion to  pay such moneys. 
A s to  the m aster’s claim, i t  was not en titled  to 
p r io r i t y ; there W'as no m aritim e  lien fo r i t : (T h e  
b a m  (u h im p . )  I f  so, the cou rt could not have 
sold, the p la in t if fs ’ shares to  satis fy  the m aster’s 
claim . The m aster m ere ly  had a r ig h t  i n  re m  
against the p rope rty  o f those persons who were 
personally liable to  h im . The p la in t if fs ’ proper 
i emedy was to  have intervened in  the m aster’s 
action. [L o rd  E s h e r , M .K .— B u t the cou rt would 
no t have released the ship u n t il the m aster’s 
action had been tr ie d  and determ ined and u n t il 
then the p la in tiff's  w ou ld  have been kep t out of 
possession of th e ir  shares.]

The Heinrich Bjorn, 55 L. T. Rep. N. S. GO • 11 
-A-PP- Cas. 270 ; G Asp. Mar. Law Cas. 1;

The Celia, 59 L. T. Rep. N. S. 125; (J Asp. Mar. Law 
Cas. 293 ; 14 P. Div. 82 ;

Dickinson  v. K itchen , 8 E. & B. 789;
Edm unds v. W a llin g fo rd  (u b i sup .).’

Assum ing the p la in tiffs  are en titled  to recover 
m  I®sPect ° I  the m aster’s claim, they are on ly 
en titled  to a p ropo rtion  o f it .  A s to  tho second 
item  o i claim, ifĉ  is subm itted  th a t the corres-

t lic  plaTntiffs°WS ^  WaS a vo lunta lT  Pay ment by

B a rn e s , Q.C. (w ith  h im  J. P . A s p in a l l) ,  fo r  the 
p la in tiffs , was called upon on ly as to  the dock 
expenses b u t upon his s ta ting  th a t the dock 
company had a lien  fo r tho same under the B ris to l 
L o ck  A c t 1881 and tho H arbour, Docks, and 
l ia r s  Clauses A c t 1847, the contention on th is  
head was not fu r th e r  pressed by the other side.

k ° rd  C0™ ™ ,  C.J.— This action, a lthough 
tn e d  in  the Probate, D ivorce, and A d m ira lty  D iv i
sion, is in  a ll its  incidents and character a common 
Jaw action. I t  is an action by the mortgagees of 
the ship O rch is  to  recover two sums of money, one 
being 4444 4s. 104., the other being 6727. 11s. Id .  
the r ig h ts  as to w h ich stand upon somewhat 
d iiie ren t grounds. The action was tr ie d  by B u tt, 
J., who decided in  favour of tho p la in tiffs  as to 
both sums. D iffe ren t po in ts have been raised 
as to  tho tw o sums, and somewhat d iffe ren t 
argum ents advanced. The sum of 4414 4s. 104. 
was money pa id  by the ji la in t if fs  in  an action to  
release the  ship of w h ich they were mortgagees 
lro m  the hands of the A d m ira lty  Court, which 
had seized the ship a t the su it of her master who 
had b rough t an action against her owners fo r 
disbursements which ho had made fo r necessaries 
to r the. ship. U nder the practice o f the 
A d m ira lty  C ourt ho had a r ig h t, in  order to 
enlorce the paym ent o f his claim, to seize the 
ship and take proceedings against her i n  rem . 
ih a t  was done, and the seizure was according to 
the practice o f tho A d m ira lty  C ourt a legal 
seizure. In  those circumstance the mortgagees, 
the p la in tiffs  in  the present action, wanted to 
got possession o f tho ship ; bu t they could not 
do so as long as the hand of the A d m ira lty  C ourt 
was upon it ,  and therefore they  paid 4411. 4s. 104. 
to r  the release o f the ship, w h ich was in  conse
quence released. A t  the tim e when the m o rt
gagees paid tho  sum of 441Z. 4s. 104. to  release 
the ship there was th a t am ount of pressure which 
the law  requires in  order to  found a c la im  fo r 
and enlorce a repayment of a sum of money paid
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b y  one person fo r  the  benefit, o r p a rtly  fo r  the 
benefit, of another. T h a t p rin c ip le  of law  was 
la id  down in  th e  case o f E d m u n d s  v. W a ll in g fo rd  
(u b i su v .) , w h ich  was decided by  th is  cou rt m  
1885. The decision is d ire c tly  in  po in t. I t  was 
decided by  S ir  James Hannen, B ind ley, L .J ., 
and m yself, the  judgm ent o f the cou rt being 
de livered by L ind ley , L .J . I  w i l l  read so fa r as 
is m a te ria l tw o o r three sentences from  e 
judgm ent. H e  says: “  I n  order to  b r in g  the 
present case w ith in  the general p rinc ip le  a lluded 
to  above i t  is necessary th a t the  goods seized 
sha ll have been la w fu lly  seized; and i t  was 
contended before us th a t the sons goods were 
in  th is  case w ro n g fu lly  seized and th a t the 
defendant therefore was not bound to indem nity  
them . B u t when i t  is said th a t the goods m ust 
be la w fu lly  seized, a ll th a t is meant is tha t, as 
between the owner of the goods and the person 
seizing them , the la tte r  sha ll have been en titled  
to  take them. I t  is  p la in  th a t the p rin c ip le  has 
no application except where the  owner of the 
goods is in  a position  to  say to  the debtor th a t 
the  seizure ought no t to  have taken place ; i t  is 
because as between them  the w rong goods have 
been seized th a t any question arises. 1 hen the 
learned judge goes on to show w hat application 
th a t p rinc ip le  had to  the facts of th a t p a rticu la r 
case. There is the p rinc ip le  c lea rly  enough 
stated. The resu lt is  t h is : where the re  is a 
seizure r ig h t fu lly  as between the  parties ( r ig h t
fu l ly  I  mean in  po in t of law), then the person who 
cla im s fo r money pa id in  e x tr ica tin g  p rope rty  of 
h is own from  being subject to  w hat is a la w fu l 
seizure, i f  in  e x tr ica tin g  th a t p ro pe rty  he pays 
money fo r  the  benefit of somebody else, he has 
a rem edy over to  recover th a t from  somebody 
else. The p rinc ip le  la id  down in  E d m u n d s  v. 
W a ll in g fo rd  is d ire c tly  applicable to  the present 
case. 'The process of the A d m ira lty  C ourt was 
p rope rly  applied to the seizure of the s h ip ; the 
paym ent of the 441Z. 4s. lOd. was necessary to  
ob ta in  the release of the ship, and therefore i t  
fo llow s th a t those who pa id  i t  can recover i t  from  
the defendants.

The 6721. 11s. Id . stands upon a somewhat 
d iffe ren t foo ting . I t  was argued by  counsel fo r  
the  defendants th a t there was no l ia b il ity  
on th e ir  p a rt to  pay th a t sum, because they 
had never agreed to  the ship be ing kept m  the 
dock, and th a t the ship remained in  the dock 
s im p ly by  the orders and on the respons ib ility  ot 
the p la in tiffs . They argue th a t the p la in tiffs  
m ust pay th a t sum of money, and th a t they have 
no rem edy against the defendants, who had not 
been parties to  the payments, and had no t agreed 
to  the course o f conduct out o f w h ich  the neces
s ity  fo r  those payments arose. I  confess I  should 
have tho ugh t from  the correspondence between 
the parties, qu ite  apart fro m  M r. Barnes 
argum ent, th a t there was great reason to r  ho ld ing  
the  defendants liable. The substance of the 
transaction  was th is  : H ere is a ship w h ich  the 
p la in tiffs  are anxious to  sell. The p la in tiffs  on ly  
own a po rtion  o f the whole shares. he 
defendants own sixteen s ix ty -fo u rth  shares. 
The p la in tiffs  say, “  W e shall be g lad to  sell, bu t 
no doubt selling the whole ship w i l l  be a m uch 
be tte r th in g  fo r  a ll o f us. W e, unless you concur, 
can on ly  sell ou r fo r ty - fo u r  s ix ty -fo u rth  shares. 
W i l l  you agree to  sell he r as a whole P ”  The 
answer in  substance is, “  Yes, we w i l l  agree.”  I  

V ol. V L ,N .  S.

should have said th a t in  those circumstances, 
w ith o u t any m ore evidence, any m an o f business 
w ou ld  know  th a t i t  m ust take some tim e  to  ca rry  
the negotiations a ttend ing  the  sale in to  effect, 
and th a t the  parties m ust be taken to  have agreed 
to  the  inc iden ta l expenses. They were men of 
business, and knew  pe rfec tly  w e ll th a t the ship 
could no t be sold w ith o u t ce rta in  expenses being 
incurred . I  qu ite  adm it th a t le tte rs  are no t 
always clear ; b u t assume they are not, and 
assume the re  was no specific and de fin ite  consent 
to  the paym ent of the inc iden ta l expenses, 
M r. Barnes has po inted ou t th a t by the  B r is to l 
D ock A c t 1881, and the H arbours, Docks, and 
Piers Clauses A c t  incorporated the rew ith , the  
B r is to l D ock owners had a lien  upon th is  sh ip  
in  respect o f her use of th e ir  d o ck ; and I  under
stand M r. Barnes to  say th a t they  had a r ig h t  
to  sell the  ship to  pay themselves th e ir  dock dues.
I  should have said th a t the defendants, as men 
of business and co-owners in  th is  ship, m ust have 
pe rfe c tly  w e ll known the state of a ffa irs  a t 
B ris to l, and w hat were the  powers of the  dock 
owners. They hav ing  th a t knowledge, and 
hav ing  arranged th a t the  ship should lie  the re  
fo r  the  purpose of being sold, m ust be taken to  
have agreed to  bear the in c iden ta l expenses 
w hich they knew  w ould  be incurred . _ M ore than  
tha t, they p ra c tica lly  placed th is  ship in  the  dock, 
and d id  no t take any steps to  take her out. 
Therefore, the dock dues were the d irec t and 
im m edia te resu lt of the act o f th e ir  agent. I  
tbcrGfor© th in k  ths/t th is  uppGcil m ust be dismissed, 
and the  judgm ent of B u tt,  J. affirm ed. _

L o rd  E sher , M .B .— The f irs t  po in t is  o f some 
general im portance, b u t the  second po in t is  a 
mere question of considering the correspondence 
and w ha t passed between the parties. T h is  is 
rea lly  a pu re ly  common law  action, be ing an 
action fo r  money pa id  by  the p la in tiffs  on behalf 
of the  defendants, the re  being an im p lie d  prom ise 
to  repay it .  Before the  Jud ica tu re  A c t the  action 
could no t have been b rough t in  the  A d m ira lty  
C ourt, bu t m ust have been tr ie d  at common law . 
The on ly  reason th a t i t  is  necessary to  consider 
A d m ira lty  procedure is to  see w hethe r th a t 
pressure w h ich  m ust exist in  order to  found an 
im p lied  prom ise to  pay exists in  th is  case. The 
p la in tiffs  -were mortgagees of fo r ty - fo u r s ix ty - 
fo u rth  shares in  th is  ship, and the  defendants 
owners of sixteen s ix ty - fo u rth  shares. The 
captain was employed by a ll the owners, by those 
who had m ortgaged th e ir  shares and those who 
had not. They were no t m ere ly co-owners, b u t 
also pa rtners  in  the adventure. The m o rt
gagees, the p la in tiffs  in  th is  case, were no t 
the employers of the  captain. H e was not 
th e ir  captain, and they were no t liab le  to  h im . 
The captain made the disbursem ents fo r  the 
benefit o f the  s h ip ; he acted fo r the  persons 
who employed h im . W h a t were h is  r ig h ts  
according to  A d m ira lty  law  ? They were, in  the  
event of h is no t being pa id fo r  the disbursements, 
to have a w a rra n t fro m  the A d m ira lty  C ourt to  
seize the  ship. The effect of tha t, according to  
A d m ira lty  law, is th a t the ship fro m  the tim e  of 
her arrest is  he ld  as security  fo r  the  cap ta ins  
c la im  in  the  event o f h is  establishing i t .  The 
seizure o f a ship by the  A d m ira lty  C ourt in  an 
action i n  re m  is a good seizure against a ll the  
w orld . H e r seizure was, according to  A d m ira lty  

1 law , good as against the mortgagees, a lthough they
3 T
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owed the captain no th ing. W h a t in  po in t o f fact 
were the  consequences o f such a seizure by 
A d m ira lty  law  against these mortgagees P The 
mortgagees had acquired the r ig h t  under th e ir  
m ortgage of a jo in t possession o f the ship, b u t bv 
reason o f A d m ira lty  law  the A d m ira lty  C ourt 
could step in  and prevent the  mortgagees 
exercising th a t r ig h t. They could no t acquire 
jo m t possession of the ship w ith o u t an order of 
the  A d m ira lty  C ourt, and th a t order could not 
be made, because the  A d m ira lty  C ourt would not 
take off its  hand u n t i l  the su it between the captain 
and those owners of the ship who had employed 
h im  was determ ined, and u n t i l  h is claim  was 
paid. I t  his cla im  was paid o r ba il pu t in  the 
ship w ou ld  be released. B u t i f  the ship was 
released w hat wouid he the position of a ffa irs ? 
Wny, the mortgagees and co-owners would be 
en title d  to  jo in t  possession, and i f  e ither of them  
took possession, th a t w ould no t on ly  be. fo r  them 
selves b u t fo r  others. N ow  the mortgagees 
desired to  have possession; they desired to  
exercise th a t r ig h t  which, b u t fo r the A d m ira lty  
C ourt, they would be en titled  to  do. They had 
good reasons fo r  w ish ing  to  do so, and i t  was in  
m any ways th e ir  in te rest to  do so. H ow  came 
the law  to  prevent them  exercising th e ir  r ig h ts  ? 
Solely fo r  the benefit o f the defendants. They 
were liable, and the A d m ira lty  C ourt had the r ig h t  
to  seize the ship m  consequence of th e ir  default, 
ln e  debt was due fro m  the defendants to  the 
captain, and by reason of the defendants’ de fau lt 
the law was p u t in to  effect. The law  seized the 
p ro pe rty  in  w h ich  the p la in tiffs  had an in terest, 
and to w h ich m  o rd in a ry  course they were en titled  
to  im m ediate possession. In  those circumstances, 
m  order to get im m ediate possession, they pay 
according to  the law. The case is w ith in  the 
decision of E d m u n d s  y. W a ll in g fo rd  (n b i sup .). 
I t  is w ith in  the ru le  tha t, i f  by reason o f the 
de fau lt o f one person the p ro pe rty  o f another 
becomes subject to  seizure by the law, and 

Pf i ! 0nj  T’hoS® . p ro pe rty  is thus seized
?rom fhA debt’ ithe lm Plies a prom ise fro m  the one whose debt is pa id  to  repay
i t  to  the person who pa id it .  A  more iu s t 
p rinc ip le  o f law I  cannot conceive. W ere i t  ' not 
the law, w hat w ou ld  be the consequence ? W h y  
th is , th a t the debt o f a debtor w ould be paid by 
another man not liab le  to pay it ,  and th a t the 
debtor w ou ld  get the use of his p ro pe rty  w ith o u t 
paying a penny. I  therefore have no hesita tion 
in  saying th a t I  th in k  the judge  below was 
pe rfec tly  r ig h t  upon th is  po in t.

A s  to  the o ther po in t I  agree w ith  w hat has 
already been said. H a v in g  regard  to  the corres
pondence and the o ther evidence, I  have no doubt 
bu t tha,t the defendants, whether they expressly 
stated i t  o r not, d id  agree w ith  the p la in tiffs  th a t 
the  ship should be kep t so as to  be sold p a r tly  fo r 
th e ir  own benefit and p a r t ly  fo r  the p la in t if fs ’ 
benefit, and I  therefore th in k  th a t the defendants 
°iU8“ l*' t5) pay th e ir  share o f the expenses of the 
snip being kept in  dock. I  th in k  the decision o f 
B u tt,  J. was correct, and th a t th is  appeal should 
be dismissed.

H u y , L .J . I  am o f the same opin ion. The 
pressure upon the p la in tiffs  arose from  the r ig h t  
° ‘  the  A d m ira lty  C ourt to  seize the en tire  vessel 
u n t i l  the r ig h ts  o f the parties to  the action before 
i t  were ascertained. I t  was argued th a t the 
shares o f the p la in tiffs  in  th is  vessel could no t be

[C t . op A pp:

made responsible to  sa tis fy  the m aster’s claims 
th a t  m ay be so; but, inasmuch as according to- 
the practice o f the A d m ira lty  C ourt the whole 
vessel was seized and w ould in  o rd in a ry  course 
be detained t i l l  the  r ig h ts  o f the parties were 
ascertained, the  p la in tiffs  were p u t to  th a t k in d  
ot inconvenience o r pressure w h ich  they m ig h t 
reasonably t r y  to  escape by pay ing  the c la im  
against the  vessel. A s  to  the second po in t, I  
concur in  the  conclusion of the cou rt upon the 
ground th a t the defendants were the p rinc ipa ls  
ot the  p la in tiffs , who were in  the  position o f 
m anaging owners and as such had placed th is  
vessel in  the  dock, and were therefore liab le  to  
pay the inc iden ta l expenses.

Solic ito rs : fo r  the  appellants, W ynne , H o lm e  
and W y n n e ; fo r the  respondent, F .  B .  Moss.

T h u rs d a y , A p r i l  24, 1890.
(Before L o rd  E sher , M.R., F ry  and L opes, L .J J .)
T h e  L ondon Ste a m s h ip  I nsurance  A ssociation v .

I  h e  G r a m p ian  S te a m s h ip  C o m pany , (a.)
APPEAL PROM THE QUEEN’S BENCH DIVISION.

M a r in e  in s u ra n c e — M u tu a l  in s u ra n c e  f o r  p ro te c 
t io n — O rd in a ry  ru n n in g -d o w n  clause— C o llis io n  
— A ssu re d  s s h ip  i n  e q u a l f a u l t — N o n - l ia b i l i t y  o f  
in su re rs .

The d e fend an ts  in s u re d  th e ir  s h ip  in  the “ p ro te c t in g  
class o f  the p la i n t i f f  a sso c ia tio n , a  l im i te d  
m u tu a l m a rin e ^  in s u ra n c e  asso c ia tio n , to in d e m -  
n i f y  them  a g a in s t  a n y  loss o r dam age to a n y  
o th e r vessel n o t covered by the u s u a l L lo y d ’s  
po licy , w ith  the ru n n in g -d o w n  clause a ttached .
J. he d e fe n d a n ts ' s h ip  came in to  c o ll is io n  w i th  
a n o th e r sh ip , a n d  caused a n d  su ffe red  d a m a q e ;  
bo th  s h ip s  w ere  to  b lam e. T h e  d e fe n d a n ts ’  
sh ip  w as  f u l l y  in s u re d  by p o lic ie s  i n  the  
u s u a l f o r m  o f  L lo y d ’s p o lic y  w i th  the r u n n in g -  
d o w n  c lause  a ttached . I t  w a s  a d m it te d  th a t  the  
dam age su ffe red  by  the d e fe n d a n ts ’ s h ip  exceeded 
th a t in f l ic te d  b y  he r on  the o th e r s h ip , a n d  th a t  th e  
ow ners  o f  the o th e r s h ip  h a d  p a id  the de fendants- 
a  sum  e q u a l to  the d iffe rence between h a l f  o f  the  
a m o u n t o f  the da m age  su s ta in e d  b y  th e ir  s h ip . 
a n d  h a l f  o f  the dam age  su s ta in e d  by the de fen 
d a n ts  s h ip . T h e  p la in t i f f s  b ro u g h t th e ir  a c tio n / 
to  recover a  s u m  o f  m o ney  in  the h a n d s  o f  the  
de fe n d a n ts , w h ic h  sum  the d e fe n d a n ts  c la im e d  to  
be e n tit le d  to r e ta in  as a n  in d e m n ity  i n  respect

/ 7l C ZV'lrWAA! AA,L" s, F il. . -7   I fl 11 • I •Oj . t lle  p ro p o r t io n  o f  the dam age to the c o l l id in g  
■vhich h a d  been ta ke n  in to  acco un t i n  a d ju s t-
I O /T A M /V I/m I  I n  T\ / i  I  - . ± 7 _ i 7 1 • -V

s h iv  ivh
m g  the  a m o u n t to be p a id  by  the o th e r s h ip , a n d  
w h ic h  p ro p o r t io n a l sum  ioas n o t covered by the  
o r d in a r y  ru n n in g -d o w n  c lause  i n  th e ir  p o lic ie s . 

H e ld ,  th a t the tru e  p r in c ip le  f o r  a d ju s t in g  the  loss 
f r o m  c o ll is io n  in  such a  case w as  th a t  o f  a  s in g le  
l ia b i l i t y  a n d  n o t c ro s s - lia b ilit ie s , a n d  th a t, as the  
d e fe n d a n ts  h a d  n o t been c a lle d  u p o n  to  c o n tr i
bute a n y th in g  i n  respect o f  the  dam age  done to  
the o th e r vesse l they w ere  n o t e n tit le d  to c a l l  
u p o n  the  p la in t i f f s  to  in d e m n ify  th e m  i n  respect 
o f  a  loss o r  dam age  w h ic h  the y  h a d  n o t s u s ta in e d .

T h is  was an appeal fro m  the  judgm en t o f the 
(yueen s Bench D iv is io n  (M athew and W ills , JJ .) 
on a special case reported (61 L . T. Rep. N . S 
I l f ; 6 Asp. M ar. L a w  Cas. 452; 24 Q. B. D iv .
04) .

(a)Reported by E. M a n l b y  Sm it h , Esq., B a rris te r-a t-L a ^
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The special case is g iven a t leng th  in  the  re p o rt 
o f  the  case in  the cou rt below, b u t m ore sho rtly  
th e  facts are as fo llo w s : The p la in tiffs  were a 
lim ite d  m u tua l m arine insurance association com- 
posed o f several d iffe ren t classes. The defendants 
were owners of a steamship called the  B a ln a c ra ig ,  
w h ich  they entered in  class 5, called “ The 1 ro- 
te c tin g ,”  of the  p la in t if f  association. B y  ru le  o, 
sub-sect. (&) of th a t class, the p la in tiffs  undertook 
to  indem n ify  the owners against “  loss o r damage 
to  any other vessel . . .  so fa r  as such loss o r 
damage was no t covered by  the  usual fo rm  of 
L lo y d ’s policies w ith  the clause commonly^ know n 
as the ‘ Runn ing-dow n Clause ’ attached. lh a t  
clause is “  th a t i f  the ship hereby insured shall 
come in to  co llis ion w ith  any o ther ship o r vessel, 
and the assured sha ll in  consequence thereof 
become liab le  to  pay and shall pay any sum or 
sums no t exceeding the value of the said vessel 
hereby insured, we the  assurers w i l l  severally 
pay the assured such proportioned th ree -tourttis  
o f the sum so pa id as our respective subscrip tions 
the re to  bear to  the value of the ship. B y  ru le  7 
o f class 5, in  case any member of the  class should, 
under ru le  6, “  become liab le  fo r  and be required 
to  pay any cla im  o r demand,”  such member 
should be en titled  to  recover, and the members 
should con tribu te  to  sa tis fy  and make good the 
am ount o f such c la im  or demand. The B a ln a c r a ig  
came in to  co llis ion w ith  another ship the  K a ro ,  
both ships being to b lam e; bu t the, damage 
sustained by the B a ln a c r a ig  la rge ly  exceeded 
th a t sustained by the K a ro .  The action  was 
b rough t to recover a debt of 511. due by  the 
defendants to  the p la in tiffs , and the  defendants 
desired to  set off a lik e  am ount as due to  them  in  
respect of the  damage suffered in  the  co llis ion 
between the B a ln a c r a ig  and the K a ro .  I t  was 
ad m itted  th a t i f  there had been cross actions 
between the owners o f the  tw o ships, the  decree 
w h ich  would have been pronounced by  the 
A d m ira lty  d iv is ion  w ou ld  have been th a t the 
owners of each ship should pay h a lf the damage 
suffered by the other ship, and as the  B a ln a c ra ig  
suffered the greater damage the m on ition  th a t 
w ou ld  have issued fro m  the A d m ira lty  d iv is ion  
w ou ld  have been th a t the owners o f the  K a ro  
should pay the defendants a sum equal to  the 
difference between h a lf the  am ount o f the  damage 
sustained by  the  K a r o  and h a lf the  am ount o 
the damage sustained by  the B a ln a c ra ig .  in e  
owners o f the K a ro  had in  fac t pa id  th is  sum.

The Queen’s Bench D iv is io n  gave judgm ent 
fo r  the p la in tiffs .

The defendants appealed.

Cohen, Q.C. (B . A . C ohen  w ith  h im ) fo r  the  
p la in tiffs .

L o rd  E sher, M .R .—The question in  th is  case is 
as to  the construction  and m eaning o f the  
runn ing-dow n clause o f a po licy. The case is 
decided by the  decision o f the  House o f Lo rds  in  
The K h e d iv e  (u h i sup .), w h ich  i t  is  t ru e  d id  no t 
re late to  a po licy  o f insurance, b u t in  w h ich  i t  
was he ld th a t where tw o ships come in to  collis ion , 
bo th  be ing to  blame, there is, accord ing to 
A d m ira lty  law, on ly  one lia b il ity ,  no t tw o  l ia b i l i
ties. I f  the damage to  one ship is equal to  the  
damage to  the other, the  l ia b i l i ty  is  cancelled, 
and there is then none ; b u t i f  the  damage to  
one ship is less than  the damage to  the  other, 
the  owners of one ship w ill,  under a m on itio n  
fro m  the C ourt o f A d m ira lty , pay the  owners o f 
the  o ther h a lf the  difference between the damages 
to  the tw o  ships. There is  on ly  one l ia b i l i ty  and 
one com pulsory paym ent. I t  is  the  ru le  a fte r 
d iscovering the  am ount o f damage suffered by 
the tw o ships to  d iv ide  the  difference by a sim ple 
sum in  a rith m e tic , and, as a resu lt, to  decide 
upon the  am ount o f the one lia b il ity .  T h a t be ing 
so, i t  is p la in  th a t the re  is no th ing  here to  w h ich  
the  words of the  runn ing -dow n  clause can a ttach. 
The clause does n o t ap p ly  to  damage done to  the  
B a ln a c r a ig ,  b u t refers to  the sums w h ich  the 
assured m ig h t become liab le  to pay, and should 
pay, to  the owners o f another sh ip  w ith  w h ich  
th e ir  sh ip  m ig h t have had a collission. The 
owners o f the  B a ln a c r a ig  had no t become 
liab le  to  pay a n y th in g  to  the  owners o f the  o ther 
ship, because the B a ln a c r a ig  had suffered greater 
damage th a n  the  K a ro .  Therefore I  th in k  the 
judgm ent of the cou rt below was correct, and th is  
appeal should be dismissed.

F ry , L .J .— I  agree. I n  th is  case i t  is  suggested 
th a t the owners o f the  B a ln a c r a ig  became liab le  
to  a c la im  o r demand under ru le  7. T h is  conten
t io n  is  the  ve ry  opposite of w ha t was la id  down in  
the case o f The K hed iv .e  (u h i sup .), in  w h ich  i t  
was determ ined th a t in  case o f a collis ion , bo th 
ships be ing to  blame, there  was on ly  one l ia b il ity .  
The appellants are t r y in g  to  make ou t th a t the re  
were tw o lia b ilit ie s  in  such a case, b u t they never 
became liab le  fo r  any c la im  o r demand. They 
cannot be en titled  to  recover in  respect o f th e ir  
insurance w ith  the  p la in tiffs . Therefore X th ink , 
the  appeal m ust be dismissed.

L opes, L .J . concurred. A p p e a l d ism issed .

S olic ito rs  : fo r  p la in tiffs , P a rk e r ,  G a rre tt , and 
B a r k e r ; fo r  defendants, W a lto n s , B u b b , and 
Joh nson . ____

G o re ll B a rn e s , Q.C. (A r th u r  B u s s e ll w ith  h im ) 
fo r  the defendants.—The question is w hether the 
co llis ion  resu lted in  one l ia b i l i ty  o f the owners 
o f the K a ro  to  the  owners of the B a ln a c ra ig ,  o r 
in  tw o  cross lia b ilit ie s  :

Chapman v. The Royal Netherlands Steam Naviga
tion Company, 40 L. T. Rep. N. S. 433 ; 4 Asp. 
Mar. Law Cas. 107; 4 Prob. Div. 157.

The question here is between the owners and the 
insurers, not between the owners of the tw o 
c o llid in g  vessels w h ich  d istinguishes th is  case 
f r o m :

The Stoomvaart Maatschappy Nederland v. The 
Peninsular and Oriental Steam Navigation 
Company (The Khedive) 47 L. T. Rep. N. S. 198; 
7 App. Cas. 795 ; 4 A bp* Mar. Law Cas. 567.

HIGH COURT OF JUSTICE.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
T h u rs d a y , M a rc h  13, 1890.

(Before B utt, J.)
T he Carisbrook. (a)

C a rr ia g e  o f  goods— C h a r te r - p a t ty — D e m u rra g e -^
L a y  da ys— P la ce  o f  d ischa rge .

W here  by the te rm s o f  a  c h a r te r -p a r ty  a  s h ip  w as

(a) Reported by 1. P. A spin all  and BUTLER ASPINALL, Esqr».,
BarriBters-at-Law.
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to  proceed to  Odessa, c r  so n e a r the reto  as she 
m ig h t  s a fe ly  get, a n d  d e liv e r  h e r cargo a lo n g 
s ide  a n y  safe  w h a r f ,  store, c ra ft., steam er, depot, 
s h ip , o r  a rs e n a l, as o rde re d  by the rece iver, the  t im e  

f o r  u n lo a d in g  to  commence f r o m  the t im e  she 
w a s  re a d y  a n d  in t im a t io n  th e re o f has been g ive n  
i n  w r i t in g ,  a n d  a f te r  h e r a r r iv a l  i n  the h a rb o u r,  
she be ing  re a d y  to  d ischa rge , w a s  o rde re d  by the  
re ce ive r to  a  q u a y  w h ic h  w a s  the u s u a l p la c e  f o r  
the  d ischa rge  o f  the  ca rgo  i n  ques tion , b u t she 
h a d  to w a i t  h e r tu r n  be fore she co u ld  get a lo n g 
s ide  the  q u a y  to d ischa rge , i t  w as  

H e ld , th a t  the  la y  d a ys  com menced to  r u n  f r o m  the  
t im e  w h e n  she w a s  re a d y  to d ischa rge , a n d  th a t  
the consignees w ere  lia b le  f o r  the  d e la y  d u r in g  
the  tim e  she w a s  w a i t in g  f o r  h e r tu r n .

Davies v. M cVeagh (41 L .  T . R ep. N . 8 . 308; 4  E x .  
D iv .  265; 4 A sp . M a r .  L a w  Cas. 149) fo llo w e d .

T his was a c la im  by  the owners o f the steamship 
C a ris b ro o k  fo r  dem urrage against the  consignees 
o f a cargo o f coals, who were the  endorsees of 
the  b i l l  o f la d in g  o f the cargo.

B y  the c h a rte r-p a rty  the G a risb ro o k  was to  load 
a  cargo o f coals a t Glasgow, and proceed the re 
w ith  to  Odessa, and there de live r the said cargo, 
the tim e  fo r  load ing and un loading to  commence 
from  the tim e  the steamer was ready. On the 
ship’s a rr iv a l a t Odessa, notice was g iven  th a t 
she w ou ld  be ready to  discharge next day, 
bu t, in  consequence o f her not being able to  get 
her tu rn  a t the quay fo r  some th ir ty - tw o  hours 
a fte r she was ready, her owners sued the holders 
o f the  b i l l  o f la d in g  fo r  dem urrage in  respect of 
such delay.

B y  agreement between the parties the fo llow ing  
fac ts  were agreed to  fo r  the t r ia l :

1. That the s.s. Garisbrook was loaded hy Messrs. 
Lietke and Co. at Glasgow with 1855 tons of coal, 
pursuant to a charter-party dated the 11th Oct., a copy 
of which is annexed hereto.

2. That the master by his agents signed a b ill of lading 
fo r the said cargo of coals.

3. That the said b ill of lading of the said cargo was 
duly indorsed to the defendants, to whom the property 
in the coals passed by reason of such indorsement..

4. That due notice of the vessel having passed 
Constantinople was despatched on the 14th Nov. 1888, 
and received by the defendants or their agents at Odessa 
in  due course.

5. That the Carisbrook arrived at Odessa, laden with 
the said cargo, at 9.15 a.m. on Friday, the 16th Oct., 
and came to anchor within the Mole, but not in any 
usual discharging berth, and that at noon due notice of 
the ship’s readiness to discharge cargo was given to the 
defendants.

6. That the ship was ordered by the defendants to 
proceed alongside the wharf or quay to discharge 
(where she afterwards did discharge). The said wharf 
or quay was the usual place for the discharge of ooal 
cargoes at Odessa.

7. That at 11 a.m. on the 20th Nov. the Carisbrook 
got alongside the said quay. I t  was impossible to get there 
earlier, as she had to wait her turn before the harbour 
officials permitted her to go to the quay. That the 
defendants knew when they gave such orders that all 
the berths of the said quay were occupied, but there 
was no other place of discharge for coal cargoes at 
Odessa, and there were no lighters available.

8. That the cargo was all discharged at 3.30 p.m. on 
Sunday, the 25th Nov. 1888.

The cha rte r-pa rty , so fa r  as is m ateria l, was as 
fo llo w s :

I t  is this day mutually agreed . . . that the said 
steamer . . . shall . . . proceed to a customary 
loading berth as ordered at Glasgow (General Terminus) 
and there load coals, . . . and being so loaded 
shall therewith proceed to Odessa, or so -near thereunto

[A dm .

as she may safely get, and deliver the same to the said 
freighters or assigns alongside any safe wharf, store, 
craft, steamer, dépôt, ship, or arsenal, as ordered by 
receiver. . . . Cargo is to be discharged at the 
average rate of not less than 300 tons per working day, 
Sundays and holidays exoepted, and ten days on 
demurrage over and above the said lay days at 16s. 8d. 
per hour, except in cases of strike, look-outs, colliery 
holidays, strikes at mines where steamer is booked, 
detention by railway, stoppage of trains, accidents to 
machinery, or any other causes beyond the control of 
the charterers or receivers, or their respective agents, 
delaying the due loading and unloading. Time for 
loading and unloading to commence from the time the 
steamer is ready and intimation has been given in 
writing;

The b i l l  o f la d in g  incorporated the  conditions 
in  the cha rte r-pa rty .

L .  E . P yke , fo r  the defendants, was called on.—  
The defendants are no t liable. B y  the term s of 
the cha rte r-pa rty  the  la y  days were no t to com
mence u n t il the ship was alongside the quay. 
There was no de fau lt on the p a rt of the defen
dants. They were no t answerable fo r  the  fact 
th a t the  G a risb ro o k  had to  w a it before she could 
be discharged. A lth o u g h  the ship had a rrive d  
at Odessa, she was no t an a rrived  ship w ith in  
the m eaning o f the cha rte r-pa rty  t i l l  she was 
alongside the  quay in  the usual d ischarg ing 
place :

Nelson v. Dahl, 44 L. T. Rep. N. S. 381 ; 12 Ch. Div.
568 ; 4 Asp. Mar. Law Cas. 392 ;

Murphy v. Coffin, 5 Asp. Mar. Law Cas. 531, n. ;
12 Q. B. Div. 87 ;

Davies v. McVeagh, 41 L. T. Rep. N. S. 308 ; 4 Ex.
Div. 265 ; 4 Asp. Mar. Law Cas. 149 ;

Pyman Brothers v. Dreyfus Brothers, 61 L. T. Rep.
N. S. 724; 6 Asp. Mar. Law Cas. 444 ; 24 Q. B.
Div. 152.

The decision in  M u rp h y  v. C offin  (u b i sup .) is 
in  po in t, and shows D a v ie s  v. M c V e a g h  (u b i su p .) 
has no application to th is  case.

R obson, fo r  the p la in tiffs , was no t called on.
B utt, J.— I  have no hesita tion in  th is  case in  

decid ing th a t the charterer is liab le  fo r  the 
demurrage claimed. The ship arrives a t Odessa, 
and there is no doubt th a t she was ready to 
de live r her cargo, i f  no t a t the exact spot where 
she was, ye t a t any place where she m ig h t have 
p rope rly  been unloaded by lig h te rs  w ith in  the 
po rt o f Odessa. The cha rte re r instead of doing 
as he m ig h t have done, and a rrang ing  to unload 
the cargo in to  ligh te rs , chooses to  exercise the 
option w h ich  he has of o rdering  her to a quay 
w h ich  was crowded, and to  w h ich  she conse
quen tly  could no t get. H e has a perfect r ig h t  
to do so i f  he chooses, b u t under the term s of the 
cha rte r-pa rty  he has to pay fo r exercising th a t 
option. I  th in k  the  p rinc ip le  is co rrec tly  and 
p rope rly  la id  down in  D a v ie s  v. M cV e a g h  (u b i 
sup .), f irs t  of a ll by the then B re tt, J., and on 
appeal by  several d is tingu ished judges ; and I  
m ust add th a t the a u th o rity  of th a t case is, to  
m y m ind, qu ite  in  accord w ith  previous decisions. 
I  am asked on the a u th o rity  of M u rp h y  v. Goffi.n 
(u b i sup .), a decision o f the D iv is iona l C ourt, to  
tre a t the conclusions la id  down in  D a v ie s  v. 
M cV e a g h  (u b i sup .) as of no value. The learned 
judges who decided the case of M u rp h y  v. C offin  
(u b i sup .) do no t say th a t the case of D a v ie s  v. 
M cV e a g h  (u b i sup .) does no t apply ; b u t they say 
bo ld ly  they th in k  i t  is  a w rong decision, because 
i t  is, they say, inconsistent w ith  o ther cases, and 
because they th in k  th a t some facts in  the case

T h e  C a e is b b o o k .
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■were no t p rope rly  b ro ug h t before the  a tten tion  
o f the C ourt o f Appeal. W ith  a l l deference to 
the D iv is iona l C ourt, I  should be bound to  p re fe r 
the judgm en t of the C ourt o f Appeal to  the irs, 
even i f  I  had no opinion m  the  m a t te r , b u t 1 
have a strong op in ion th a t the  C ourt of Appeal 
knew pe rfec tly  w hat i t  was about w hen i t  decided 
the case of D av ies  v. M cV e a g h . I  g ive m y ju d g 
m ent fo r  the p la in tiffs .

S o lic ito rs  fo r  the plaintifEs, T u rn b u l l ,  T i l l y ,  and

^ S o lic ito rs  fo r  the defendants, T h om a s  C ooper 

and Co.

M o n d a y , M a rc h  24,1890.
(Before B utt, J., assisted by T r in ity  M asters.)

T he H ermod. (a )

C o ll is io n —L ig h ts — S h ip  a t  ™ c h o r - R iv e r  M e rsey  
— M e rc h a n t S h ip p in g  A c t  1873 (¿6J r  ¿ J V ic t  
c 85), s. 17— M e rc h a n t S h ip p in g  A c t  A m e n d 
m e n t A c t 1862 (25 Sr 26 V ie t. c. 63),«. 32.

I n  co n s id e rin g  w h e th e r a  b reach  o f  the  R e g u la tio n s  
f o r  p re v e n t in g  C o llis io n s  c o u ld  p o s s ib ly  have 
c o n tr ib u te d  to a  c o llis io n , the c o u rt m u s t take  
in to  c o n s id e ra tio n  the w h o le  o f  the  evidence even 
w h e re  there is  a  c o n flic t, sub je c t to  the  q u a lif ic a t io n  
th a t the  onus o f  p r o o f  lie s  o n  those in f r in g in g  
th e  R e g u la t io n s ; a n d  i f  u p o n  such evidence the  
c o u r t  comes to  the  con c lu s io n  th a t the breach, 
c o u ld  n o t p o s s ib ly  have c o n tr ib u te d  to  the  
c o llis io n , the s h ip  c o m m itt in g  i t  is  n o t to be 
deemed to b lam e  i n  respect the reo f 

T h e  s tea m sh ip  H .  a t n ig h t  r a n  in to  the ba rque  A . 
a t  a n ch o r in  the r iv e r  M e rsey . B y  O rd e r m  
C o u n c il o f  the b th  J a n . 1881, every  vessel w h e n  a t  
a n c h o r i n  the r iv e r  M e rsey  s h a ll c a r ry  tw o  w h ite  
l iq h ts , the a f te r  l ig h t  be ing  c a r r ie d  doub le  the 
h e iq h t o f  the fo re m o s t l ig h t .  T h e  E .  e xh ib ite d  
tw o  a n c h o r lig h ts  bo th  o f  w h ic h  were a b o u t 
tw e n ty  fe e t above the  deck. I t  w a s  a d m itte d  by 
the  d e fend an ts  th a t the y  o n ly  saw  the a f te r  l ig h t .  

H e ld , th a t the  H .  w as  to  b lam e f o r  a  ba d  loo]c °™> 
a n d  the E .  to b lam e  f o r  a  b reach o f  the re g u la t io n ,  
i t  n o t be ing  sho w n th a t i n  the  c ircu m s ta n ce s  o f  
the  case the breach co u ld  n o t have  c o n tr ib u te d
to  the c o llis io n . , , ,  T

The D uke o f Buccleuch (6 A s p . M a r .  Daw Cas. 
471; 15 P. D iv .  86; 62 L .  T . R ep . N . S . 94)
c o n s id e r e d .  . ,

T his was an action i n  r e m  by  the owners of the 
N orw eg ian barque E b e n e z e r  and others against 
the  owners of the D anish steamship to
recover damages occasioned by a co llis ion  be

‘ " S S K T  in  th ,  r iv e r  M ersey on

" “The“ »  S ' d  by  the  p U n t i *  . * " • » »  
fo llo w s : S ho rtly  before A 4 5 a.m. o n t b B m h r e  . 
1890 the E b e n e z e r , a barque of o77 tonsRegister, 
manned w ith  a crew of eleven hands a ll to ld , was, 
w h ils t on a voyage fro m  L ive rp oo l to  Buenos 
Ayres, laden w ith  a cargo of coals, a t anchor in  
the  Mersey to  the westw ard of m id -rive r, oft 
L a ird ’s Y a rd . The w ind  was a moderate breeze 
fro m  about S.S.E., and the weather was fine, 
Clear and m oonlight. The E b e n e z e r  was heading 
fro m ’ S. to S.S.E., and she h ad the regu la tion

lig h ts  fo r  a vessel a t anchor in  the  Mersey, d u ly  
exh ib ited  and bu rn ing  b r ig h tly .  I n  these c ir 
cumstances those on board the  E benezer observed 
the masthead red and green lig h ts  of a steamship 
which proved to  be the H e rm o d , from  a quarte r 
to  ha lf a m ile  d is tant, and bearing about seven 
po in ts on the po rt bow. The H e rm o d  came 
on, ta k in g  no measures to  keep ou t o f the way, 
and a lthough lo ud ly  ha iled by those on board 
the Ebenezer, she w ith  her stem s tru ck  the  p o rt 
side o f the Ebenezer, causing her sh o rtly  a fte r
wards to  sink.

The facts alleged by  the  defendants were as 
fo llo w s : S h o rtly  before 4.55 a.m., on the 13th Feb., 
the  H e rm o d , a steamship o f 743 tons reg is ter, 
manned by a crew of tw en ty -tw o  hands a ll to ld , 
and laden w ith  a general cargo, was proceeding 
down the r iv e r  Mersey, heading about N ., in  
charge o f a d u ly  licensed p ilo t, in  the  course of 
a voyage from  L ive rp oo l to  Gothenburg. In  
these circumstances those on board the H e rm o d  
observed the b r ig h t l ig h t  o f a vessel w h ich  a fte r
wards proved to  be the Ebenezer, d is ta n t from  
three to  fo u r ships lengths, and nearly ahead, 
b u t a l i t t le  on the  p o rt bow, w ith a l. _ As on ly  a 
single b r ig h t l ig h t was v is ib le  a t th is  tim e, the 
p ilo t  of the H e rm o d , be liev ing i t  to  be the  stern 
lig h t  of a vessel go ing down the  rive r, hard-a- 
starboarded the helm  o f the  H e rm o d . B u t 
im m edia te ly  a fte r a second b r ig h t l ig h t  a t about 
the same he igh t as, o r ra the r low er than  the f irs t  
b r ig h t lig h t  came in to  view, a l i t t le  on the s ta r
board bow of the H e rm o d . The engines o f the 
H e rm o d  were a t once reversed fu l l  speed, but, 
before her headway could be stopped, she w ith  
her stem s tru ck  the  p o r t side o f the E benezer
about am idship. . ...

The defendants charged the p la in tiffs  w ith  
having fa iled  to  ca rry  th e ir  anchor lig h ts  as 
requ ired by ru le  4 of the Buies fo r P reventing  
Collis ions in  the r iv e r  Mersey. They also alleged 
th a t a t the tim e in  question, the H e rm o d  was in  
charge of a p ilo t by com pulsion o f law, and th a t 
i f  there was any negligence a ttr ib u ta b le  to  the 
nav igation  of the H e rm o d , such negligence was 
solely th a t of the p ilo t.

A ccord ing  to  the evidence o f a d ive r called on 
behalf o f the defendants, the fo rw a rd  anchor l ig h t  
was tw en ty-tw o  feet above the m ain deck, and the 
a fte r l ig h t  seventeen feet six inches fro m  the 
poop deck, w hich was about three feet six inches 
above the  m a in  deck, the resu lt of h is evidence 
(which was accepted as tru e  by the cou rt) being 
th a t the  lig h ts  were w ith in  about a foo t exh ib ited 
a t the same height.

I t  appeared th a t the lig h t  f ir s t  seen by those 
on board the  H e rm o d  was the a fte r l ig h t, and 
th a t they d id  no t see the  fo rw a rd  l ig h t  e ither 
u n t i l  the collis ion, o r a t a tim e  when the 
co llis ion  was inevitable .

(a) Reported by J. P. A sp in a ll  and B u tler  A s p in a ll , Eaqrs.,
*■ F Barristers-at-Law.

The regu la tion  in  question as to  lig h ts  is as 
fo llo w s :

Every vessel when a t anchor in  the r ive r Mersey, 
shall carry two white ligh ts in  globular lanterns of not 
less than eight inches in  diameter, and so constructed, 
as to  show a clear uniform  and unbroken lig h t visible 
a ll round the horizon fo r a t least one mile ; one of which 
ligh ts shall be placed a t a height not exceeding twenty 
feet above the hu ll on the forestay, or otherwise near 
the bow where i t  may best be seen, and the other a t the 
main or mizen peak, or on the boom topping lig h t, or 
other position near the stern, a* double the height of 
the bow lig h t before mentioned."
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This regu la tion  was made under sect. 32 o f the  
M erchant Shipp ing A c t  Am endm ent A c t 1862 (25 
&  26 Y ic t. c. 63).

S ir  W a lte r  P h i l l im o r e  (w ith  h im ./. P .  A s p m a ll)  
fo r  the p la in tiffs .— The H e rm o d  is alone to  blame. 
The E benezer was e xh ib itin g  tw,o anchor lig h ts , 
w h ich  ought to have been seen in  suffic ient tim é 
by those on board the  H e rm o d  to  have enabled 
them  to  avoid the  E benezer. Even assum ing th e  
E benezer to  have in fr in g e d  the s tr ic t  le tte r  o f the 
regulations as to  lig h ts , the in fringem en t was no t 
o f such a character as to  make her owners liable, 
under sect. 17 o f the M erchant S h ipp ing A c t  1873! 
Those on the H e rm o d , in  consequence o f bad 
look-out, ad m itte d ly  never saw the forem ost 
l ig h t,  and therefore the fa c t w hether the  a fte r 
l ig h t  was double the he ight, became im m ate ria l. 
I t  is subm itted tha t, in  the  circumstances of th is  
case the  in fringem en t o f the reg u la tion  could 
no t possibly have con tribu ted  to  the c o llis io n :

The Duke of Buccleuch, 62 L . T . Rep. N . S. 94- 
6 Asp. Mar. Law Cas. 471; 15 P. D iv 86 ■

The Fanny M. Carvill, 32 L . T . Rep. N. S 646 • 
2 Asp. Mar. Law Cas. 565; 13 App. Cas. 455, n. ’

B a rn e s , Q.C. (w ith  h im  Joseph W a lto n )  fo r  the 
defendants. The E benezer is alone to  blame. 
She clearly com m itted a breach o f the regulations 
w h ich m ay have con tribu ted  to  the co llis ion, and 
therefore, on the proper construction o f sect. 17 of 
the M erchant S hipp ing A c t 1873, her owners are 
liable. The a fte r l ig h t  being carried  on ly  tw en ty  
feet above the deck m ust have been m any feet 
less than  double the he ight at w h ich  a t its  lowest 
the foremost l ig h t  could be carried consistently 
w ith  the regu la tion . To say th a t in  the c ir 
cumstances of th is  case the breach o f the 
regu la tion  could no t possibly nave con tribu ted  to 
th e  co llis ion  is to  g ive no effect to  the A c t of 
Parliam ent a t a ll, and render i t  p ra c tica lly  
nugatory.

B utt, J.— This action arises ou t o f a n ig h t 
co llis ion  in  the r iv e r  M ersey between the barque 
E benezer and the steamship H e rm o d . The barque 
was a t anchor, and had two anchor ligh ts , one 
fo rw ard  and the o ther a ft, bo th o f them  b u rn ing  
b r ig h tly . I t  is  pe rfectly  clear th a t ne ithe r the 
p ilo t  nor the look-out on the h[evwiocl perceived, 
the barque s lig h ts  t i l l  they  were close upon her, 
and I  th in k  th a t the prim e cause o f th is  collis ion 
was the defective look-out on board the steamer. 
The defence o f com pulsory p ilo tage has been 
pleaded by the defendants, bu t i t  necessarily fa ils , 
inasm uch as the defective look-out was not the 
fa u lt o f the p ilo t alone, b u t was a fa u lt shared by 
the officers and crew o f the  ship. The owners of 
the H e rm o d  are there fore liable. Upon th a t pa rt 
o f  the case we have no doubt.

B u t a fa r  more d iff ic u lt question arises as 
to  w hether the Ebenezer is also in  fau lt. I t  
is  said th a t she m ust be held to  blame fo r 
im p rope rly  p lac ing her lig h ts , o r ra th e r the 
a fte r lig h t. N ow  there were tw o lig h ts  as 
prescribed, one forward, the o ther a ft, b u t i t  
appears from  the evidence tha t they were some
where about tw e n ty  feet above the deck, and 
th a t a t the outside there  was no t more than 
three o r fo u r feet difference between them, i f  there 
was so much. There has been some con flic t of 
evidence on th is  po in t, b u t the clear conclusion to 
w h ich  I  come as to the re la tive  heights o f these 
lig h ts  is th a t w h ich I  have stated. On th is  
p o in t I  accept the evidence o f Lawson the d ive r.

H is  evidence is ve ry  precise. He found by 
measurement tha t the fo rw a rd  l ig h t  was fixed 
tw en ty-tw o  feet above the  m ain deck, and the 
a fte r l ig h t  seventeen feet s ix inches from  the 
poop deck w h ich  was about three feet six inches 
above the m ain deck. I t  has been suggested fo r  
various reasons th a t he m ay have been m istaken 
in  his measurements. I t  appears to  me th a t th a t 
man’s evidence is tru s tw o rth y . I  know  there is  
evidence to  the con tra ry, b u t there is considerable 
corrobora tion  o f the d ive r’s evidence in  the 
evidence called on beha lf o f the p la in tiffs . I  do 
no t th in k  a single w itness has ventured to  say 
th a t the a fte r l ig h t  was be ing carried  a t double 
the he ight o f the fo rw a rd  lig h t. I  know  certa in  
witnesses have said th a t the a fte r l ig h t  was some 
few feet h igher than the other, bu t no one has gone 
fu rth e r than tha t. The evidence has b rough t me 
to  the clear conclusion th a t the re  has been a 
m anifest in fringem en t of the regulations. I t  was 
suggested by S ir W a lte r P h illim o re  th a t inasmuch 
as those on board the steamer d id  no t see the 
forem ost l ig h t before the collision, i t  ought no t 
to  be taken th a t the a fte r l ig h t  should have been 
tw ice  eighteen o r tw en ty  feet above the  leve l o f 
the  deck. The suggestion is th is : the  E benezer 
was not bound to  ca rry  the forem ost l ig h t  so h igh  
as eighteen o r tw e n ty  feet above the deck, and, 
therefore, the  people on board the H e rm o d  not 
hav ing  seen the forem ost lig h t, i t  is argued tha t 
there was no breach of the regulations. I  have con
sidered the suggestion, bu t I  th in k  i t  is clear th a t 
the a fte r lig h t, carried a t the he ight i t  was, was fu lly  
ten  feet less tha n  double the he igh t a t w h ich  a t its  
lowest the forem ost l ig h t  could have been carried 
consistently w ith  the regulations. I  therefore 
th in k  there was a breach o f the regulations, fo r  
a departure fro m  which, to  use the language o f 
the A c t of Parliam ent, there was no necessity. 
The regu la tion  in  question is as fo llo w s : “  Instead 
of the l ig h t  prescribed by a rt. 8 o f the said 
regulations every vessel when at anchor in  the 
r iv e r  Mersey shall ca rry  tw o w h ite  lig h ts  in  
g lobu la r lanterns o f not less than e igh t inches 
in  diameter, and so constructed as to  show a clear, 
un ifo rm , and unbroken l ig h t  v is ib le  a ll round  the 
horizon fo r at least one m ile ; one of w h ich  lig h ts  
shall be placed a t a he ight no t exceeding tw en ty  
feet above the h u ll on the forestay, o r otherwise 
near the bow, where i t  m ay best be seen; and 
the other a t the m ain o r m izen peak, o r on the 
boom topp ing l i f t ,  o r o ther position near the 
stern at double the he igh t of the bow lig h t before 
mentioned.”  The regu la tion  is made under one 
of the M erchant S h ipp ing  A cts, and by sect. 17 of 
the A c t of 1873, “  I f  m  any case of collis ion i t  is 
proved to  the cou rt before w h ich  the case is 
tr ie d .th a t any of the Regulations fo r  P reventing  
collision, contained in  o r made under the M erchant 
S hipp ing A c ts  1854 to  1873 has been in fringed , 
the _ ship by w h ich  such regu la tion  has been 
in fr in g e d  sha ll be deemed to  be in  defau lt, unless 
i t  is  shown to  the  satisfaction of the cou rt th a t 
the  circumstances of the case made a departure 
from  the regu la tion  necessary.”  I f  the section is 
applicable in  the circumstances of the present 
case, then the E benezer m ust be he ld to  blame. 
The case of T h e  F a n n y  M . C a r v i l l  (u b i sup .), 
decides th a t th is  enactment on ly  applies where 
the in fringem en t o f the s ta tu to ry  regu la tion  is 
one which, by poss ib ility , m ig h t have con tribu ted  
to  the co llis ion. The enactment in  question is
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based on broad grounds o f pub lic  po licy, and 
ough t there fore to  be s tr ic t ly  enforced. U n til 
la te ly  I  bad considered th a t in  cases o f clear 
in fr in g e m e n t o f the regulations unless the facts 
e ither adm itted  o r established beyond the reach 
o f controversy— show th a t the  in fringem en t could 
no t possib ly have conduced to  the collis ion, the 
ship unnecessarily in fr in g in g  i t  m ust be held to  
be in  fa u lt. I n  other words th a t the ob ject o f 
the  enactm ent was to  preclude the cou rt fro m  
en te ring  in to  the  reg ion of disputed facts, o r o f 
evidence of facts and circumstances, which, from  
the na ture of the  case w ou ld  probably be changing 
each m oment w ith  the altered position  of the 
ships com ing in to  collis ion . I  acted on th a t view  
in  The D u k e  o f  B u cc le u g h  (u b i sup .). The C ourt 
o f Appeal, however, held th a t th a t was ta k in g  
too narrow  a "view o f the  judgm en t o f the P r iv y  
Council in  the  case of T h e  F a n n y  M . C a r v i l l  
(u b i su p . ) ; th a t in  such cases the cou rt ought to 
go in to  the  evidence, and, i f  satisfied on the 
balance of th a t evidence th a t the state of th ings 
was such th a t the  in fringem en t o f the  Regulation 
could no t have conduced to  the collis ion, should 
ho ld  th a t such in fringem en t w ou ld  no t en ta il the 
consequences prov ided by the A c t  of Parliam ent. 
T ha t is w hat I  understand the judgm en t of the 
C ourt of Appea l in  The D u k e  o f  B ucc le u g h  
(u b i su p .) to  be. I t  is tru e  th a t in  th a t case 
there  was no con flic t of evidence as to  the 
m ate ria l facts. There could be no such con flic t 
because the D u k e  o f  B u cc le u g h  w ent down im m e
d ia te ly  a fte r the  collision, and every one on 
board her perished. The ju dg m en t of the C ourt 
o f Appeal there fore was g iven in  a case in  w h ich 
the  evidence was a ll on one s id e ; b u t as I  under
stand i t  the Lords Justices he ld th a t even i f  
the re  had been a con flic t of evidence the cou rt 
should have gone in to  the m atte r, and i f  satisfied 
on the whole th a t the state o f th ings  was such, 
th a t the in fring em en t of the regu la tion  could not 

ossibly have con tribu ted to th a t collis ion, should 
ave declined to  pronounce the ship in fr in g in g  

i t  to  blame in  the action. I t  is  of course m y 
d u ty  to  g ive effect to  th a t judgm ent; and I  have 
ca re fu lly  considered the evidence in  the case 
before me w ith  the  in te n tio n  o f so doing. 
A ltho ug h , as I  have said, I  th in k  I  am bound to  
go in to  the  evidence on the  one side and the 
other, and to  decide on the balance th a t m ust be 
taken w ith  one qua lifica tion  expressly stated by 
the  Lords Justices, v iz., th a t the onus o f proof 
rests en tire ly  on those by  whom the regu la tion  
has been in fring ed , and tha t, before exonerating 
them  fro m  the somewhat penal provis ions of the 
17th section of the A c t of 1873, the cou rt m ust 
come to  the  clear conclusion th a t the facts were 
such th a t by no poss ib ility  could its  in fringem en t 
have conduced to  the collision.

I  have considered the m a tte r in  th a t l ig h t,  
and I  have no t been able to  come to  such a 
c lear conclusion in  the present case. The p ilo t 
and the f irs t  officer o f the H e rm o d  state th a t 
they did, as a m a tte r of fact, m istake the  a fte r
m ost l ig h t  o f the E benezer fo r  the s te rn  l ig h t  
of a vessel go ing down the r iv e r  in  fro n t of 
them , and, a lthough there  is m uch in  the  facts 
o f the case w h ich  makes me hesitate to  accept 
th e ir  evidence as a ltogether tru s tw o rth y , I  am 
no t prepared to  say th a t I  am satisfied th a t 
the  evidence establishes a state o f th in gs  such 
th a t the breach of the  reg u la tion  could no t

possibly have conduced to  the  collis ion. I  do no t 
fo rg e t th a t the  p ilo t o f the  H e rm o d  said in  
answer to  me th a t he should have starboarded 
as he d id  even had he known th a t the lig h t  he 
saw was the l ig h t  o f a vessel a t anchor. I  th in k , 
however, he was somewhat confused, and fa iled  
to  realise the s itua tion  when he gave the answer. 
The resu lt is th a t I  m ust ho ld  the E benezer to 
have been in  fa u lt, and pronounce bo th  vessels 
to  blame.

Solic ito rs fo r  the  p la in tiffs , H i l l ,  D ic k in s o n , 
D ic k in s o n , and H i l l .

S olic ito rs  fo r  the defendants, B ateso n , W a rr ,.  
and B ateson.

T u e sd a y , A p r i l  22, 1890.
(Before the E ig h t H on. S ir  J ames H annen .)

The Endeavour, (a)
C o llis io n — R eference— R e p a irs  to da m a g e d  s h ip —  

B a n k ru p tc y .
W here  i n  the re g is tra r 's  re p o r t  i n  a  c o ll is io n  a c tio n  

i t  appears  th a t the c la im a n t  c la im s  ( in te r  a l ia )  
as p a r t  o f  h is  dam ages the cost o f  r e p a ir in g  h is  
s h ip , b u t has n o t p a id  the s h ip w r ig h t,  a n d  has 
since  the re p a irs  w ere  effected become in s o lv e n t,  
a n d  the  re g is t ra r  a llo w s  such ite m , the c o u rt has  
no p o w e r to  do a n y th in g  to  ensure  the m oney, 
be ing  p a id  ove r by  the  c la im a n t  to the  ̂  ship~  
iv r ig h t ,  a n d  w i l l  r io t re ta in  the  m o ney  i n  the  
re g is try  u n t i l  the c la im a n t  has g iv e n  s a t is fa c to ry • 
evidence th a t  he has p a id  the  s h ip w r ig h t.

T his  was a co llis ion  action i n  re m  by the  owners 
of the s.s. D a re n th  against the  owners o f the 
s.s. E n d e a v o u r. The defendants counter-claimed..

A t  the t r ia l  the D a re n th  was found alone to  
blame, and the defendants’ c la im  was re fe rred  to. 
the re g is tra r and merchants to  assess the am ount 
o f damages due to  them.

The re g is tra r by  his repo rt allowed ( in te r  a l ia )  
as p a rt of such damages a sum o f 4641., being the- 
cost o f the repairs effected to  the  E n d e a v o u r. 
These repairs were done by  a sh ip w rig h t .named 
Jarv is , who in tervened in  the action.

I t  appeared th a t subsequently to  the  repairs 
be ing effected the  defendants, who were a lim ite d  
l ia b i l i ty  company, w ent in to  liqu ida tion , and an 
offic ia l liq u id a to r was appointed ; and th a t Ja rv is  
had n o t been pa id an y th in g  in  respect o f the- 
repairs, e ithe r by the  defendants o r the offic ia l 
liqu ida to r.

A t  the  reference Jarv is , ha v in g  intervened,, 
appeared by counsel, b u t took  no p a rt in  the 
proceedings.

Subsequently to  the re p o rt be ing made, Jarv is  
moved the cou rt fo r  an order th a t the amount 
allowed by  th e  re g is tra r and merchants in  respect 
o f the in te rvener’s account fo r  repairs executed 
by h im  to  the  defendants’ steamship E n d e a v o u r  
m ig h t when assessed be pa id  to  the in te rvener 
instead o f to  the defendants as owners o f the 
said steamship E n d e a v o u r.

On the m otion  com ing on fo r  hearing, B u tt, J . 
he ld th a t the in te rvener had no locus s ta n d i, bu t 
suggested th a t, in  order to  enable the question to  
be brought before the court, the  p la in t if fs  should 
object to  the reporL, and in  th e ir  pe tition  ask the 
cou rt to  va ry  the re p o rt b y  w ith h o ld in g  payment
(a) Reported by J. P. A sp in a li, and Bu tlKit ASPINALL, Eaqrs.,

Barristsrs-at-Law.
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of the am ount fo r  repa irs  u n t i l  the  defendants 
satisfied the re g is tra r th a t they had paid the 
money to  Jarvis, a lthough the  learned judge 
stated th a t in  his op in ion Ja rv is  had no remedy.

The p la in tiffs  acco rd ing ly  filed  a p e titio n  ob ject
in g  to  the  report, in  w h ich  they alleged, so fa r as 
is m ateria l, as fo llo w s :

5. Neither the defendant nor the official liqu idator 
has paid the said Richard Jarvis anything in  respect 
of the said repairs, and the said Richard Jarvis has not 
sent in to  the official liqu idator any claim against the 
defendants’ estate in  respect of the said repairs.

5a. Further, since the date of the said report, the 
said Richard Jarvis fo rm ally and fina lly w ithdrew, gave 
up, and waived any r ig h t of proof or claim he had, or 
m ight have; against the owners of the Endeavour or the 
official liqu idator in  respect of the said repairs.

6. A fte r the said repairs were finished, and since th is 
action was begun, the official liqu idator sold the 
Endeavour, repaired as aforesaid, fo r a sum of about 
35001.

7. By reason of the premises the defendants have had 
the Endeavour repaired w ithou t having paid, or being 
under any lia b ility  to  pay, the said Richard Jarvis 
or any other person anything in  respect of the said 
repairs.

8. In  the alternative, the p la in tiffs  w ill object th a t the 
registrar’s report should be varied by stating tha t the 
said item  w ill only be allowed when vouchers fo r a 
satisfactory evidence of the payment thereof have been 
duly furnished to the registrar, or tha t so much only of 
the said item  be allowed as the defendants produce 
vouchers fo r payment or satisfactory evidence of having 
paid.

The allegations in  the  answer to  the  p e titio n  
in  objection, so fa r  as the y  are m ateria l, were as 
fo llo w s :

3. That the nonpayment of the account fo r  the 
repairs to  the Endeavour does not affect the r ig h t of 
the defendants to  recover the amount of damages due 
for the in ju ry  sustained.

4. That the p la in tiffs  are not entitled to be heard 
to allege nonpayment of the account fo r the said 
repairs.

5. That the defendants, a lim ited lia b ility  company, 
are in  faot liable to  pay, so fa r as the ir assets w ill allow, 
the amount of the repairs, and the claim in  respeot 
thereof can only be made against the defendants in  the 
liqu idation proceedings.

6. That there is no ju risd ic tion  to w ithhold payment 
of the amount found due, or any pa rt thereof, on the 
ground stated in  the said petition.

7. That, as to  paragraph 5a of the petition, the defen
dants deny the allegations therein contained, and, 
fu rth e r, tha t the facts alleged in  the petition  are wholly 
im material and irre levant, and do not affect the r ig h t 
of the defendants to be paid the said sum of 464f.

L .  E .  F y k e , fo r  the  p la in tiffs , in  support o f the 
objection to  the report.— The defendants are on ly  
en title d  to  a re s t itu t io  m  in te g r u m : {T h e  C larence, 
3 W . Rob. 286.) T ha t they have had in  having 
th e ir  ship repaired. I f  th is  re p o rt is confirm ed, 
they get more tha n  a re s t itu t io  i n  in te g ru m , and 
the in tervener, who has expended money and 
labour on the ship, p ra c tica lly  gets no th ing. In  
the_circumstances the cou rt ought in  its  equitable 
ju r is d ic tio n  to  refuse to  order us to  pay th is  
money to  the  defendants u n t il they  have satisfied 
the re g is tra r th a t they have paid the in tervener. 
Th is has no t -.infrequently been done in  o ther 
actions.

S ir  W . P h i l l im o re  (w ith  h im  J . P . A s p in a l l) ,  fo r  
the defendants, in  support of the report, was not 
called upon.

S ir J ames H annen .— I  th in k  everyone m ust 
feel sym pathy w ith  M r. Ja rv is  at his ne t securing 
the f ru its  of h is labour. B u t th is  is  ju s t th a t 
sort o f m is fortune w h ich  so often happens where

[A dm .

bankrup tcy  intervenes and causes the bankru p t’s 
p rope rty  to  pass in to  the  hands o f h is cred itors. 
Th is app lica tion  is based upon a fa llacy. The 
E n d e a v o u r  has been in ju re d . H e r owners are 
en titled  to  be pa id  the am ount of such in ju r ie s . 
I t  has been ascertained th a t th a t am ount is 
4641. T h a t is the measure of the  defendants’ 
damages, and is the  am ount they are en title d  to 
recover. I f  somebody ou t of kindness were to  
rep a ir the  in ju r y  and make no charge fo r  i t ,  the 
w rongdoer w ou ld  no t be en titled  to  refuse to  pay 
as pa rt o f the  damages the  cost o f the  repairs to  
the  owner. I t  seems to  me th a t the in te rvener’s 
c la im  cannot be supported, and 1 m ust therefore 
con firm  the report.

Solic ito rs fo r  the  p la in tiffs , G e lla t ly  and 
W a fto n .

S o lic ito r fo r  the  defendants, W m . B a th a m .

W ednesday, A p r i l  23, 1890.
(Before the R ig h t Hon. S ir  J ames H annen , assisted 

by  N au tic al  A ssessors.)
T he H ighgate. (a)

C o llis io n — S te a m sh ip  a n d  s a i l in g  s h ip — K e e p in g  
course— R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s  a t  
Sea, a r ts . 17, 22, a n d  23.

T h e  f a c t  th a t a  s tea m sh ip  is  ne g lec ting  to keep o u t 
o f  the  w a y  o f  a  s a i l in g  s h ip  does n o t malce i t  the  
d u ty  o f  the  s a i l in g  s h ip  to take  m easures to  a v o id  
a  c o ll is io n , except p o s s ib ly  i n  v e ry  e xce p tio n a l 
c ircum stance s , because i t  is  possib le  f o r  a  s team 
s h ip  to  a c t f o r  a  s a i l in g  s h ip  u p  to a lm o s t the  
la s t m o m en t, a n d  a n y  a c tio n  on  the p a r t  o f  the  
s a i l in g  s h ip  m ig h t be lia b le  to increase r is k  o f  
c o llis io n .

T h e  s.s. H .  w a s  a p p ro a c h in g  the s a i l in g  s h ip  S . f o r  
severa l m in u te s , w i th  h e r m a s thea d  a n d  re d  lig h ts  
open, on  the s ta rb o a rd  bow o f  the S . The S . ke p t 
her course t i l l  a  c o ll is io n  w a s  im m in e n t,  a n d  then  
h a rd -a -p o rte d , b u t th e  11. w i th  h e r p o r t  s ide  
s tru c k  the  stem  a n d  p o r t  bow o f  the S . The H .  
a d m itte d  th a t she w a s  to b lam e, b u t con tended  
th a t the S. w a s  a lso  to b lam e  f o r  breach o f  
a r t .  23 o f  the R e g u la tio n s  i n  n o t m a n o e u v rin g  
f o r  the I I .  a f te r  she saw  the I I .  p e rs is t in g  in  
d o in g  n o th in g  to keep o u t o f  h e r w a y .

H e ld ,  th a t  the  S . w as  n o t to  b lam e, as the c irc u m 
stances w ere n o t such as to re q u ire  the S . to a lte r  
he r course a n d  m anoeuvre f o r  the H .

The Tasmania (60 L .  T . R ep. N . 8 .  692 ; 6 A s p .  
M a r .  L a w  C as. 381; 14 P . E iv .  53) d is t in 
gu ished .

T his  was an action i n  re m  in s titu te d  by  the  
owners o f the sa iling  ship S o ve re ig n  against the  
steamship H ig h g a te  to  recover damages occa
sioned by a co llis ion  between the tw o  vessels.

The collis ion occured on the 19th Feb. 1890, in  
the B r is to l Channel.

The facts alleged by the  p la in tiffs  were as 
fo llow s :

S h o rtly  before 1.30 a.m. on the 19th Feb. 1890, 
the S ove re ign , a fu ll-r ig g e d  sa iling  ship o f 
1192 tons reg is ter, laden w ith  a cargo of coals, 
was about tw elve m iles N .N .E . o f L u n d y  Is land, 
on a voyage fro m  C a rd iff to  M onte V ideo. The 
w in d  was a fresh breeze from  about E . by  S.,
( a )  Reported by J. P. A s pin all  and Butlku  A sp in a ll , Esqrs,

Barristers-at-Law.

T he  H ighgate.
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and the. Sovereign was steering about N .W . by  
W . i  W .,  m ak ing  fro m  s ix  to  seven knots an 
hour. I n  these circumstances those on board 
he r saw the masthead lig h t  of a steamship, w h ich 
proved to  be the Highgate, d is tan t between two 
and three m iles, and bearing horn  a p o in t to  a 
p o in t and a ha lf on the starboard bow Ih e  
Sovereign was kep t on her course and the 
Highgate approached, showing f i rsfc bo t^  J ^ ®  
lig h ts , and then her red l ig h t  o n ly ; b u t instead 
o f keeping clear of the Sovereign, as she could 
and ough t to  have done, the Highgate » e  on, 
s t i l l  showing her red lig h t, and rendered a col 
lis io n  im m inen t, and, a lthough the helm o f the 
Sovereign was then p u t hard-a -port, the  Highga  
w ith  her p o rt side s truck  the  stem and p o rt bow 
o f the Sovereign, doing her so m uch damage th a t 
she sh o rtly  afterw ards sank.

The facts as pleaded by the defendants were as

* °  S h o rtly  a fte r 2.15 a.m. on the  19th Feb. the 
Highgate, a steamship o f 889 tons reg is te r was 
on  a voyage in  ba llast fro m  M ostyn to  C ard iff. 
She was in  the B r is to l Channel, steering S - f f  by
S. m agnetic, m aking  about three and a h a lf knots 
a,n  hour. I n  these circumstances those on board 
her saw the green lig h t  and im m edia te ly  a fte r
wards the  red l ig h t  of the Sovereign d is tan t 
h a lf a m ile, and bearing about fo u r po in ts  on the 
p o rt bow. On the green lig h t  be ing seen, the 
he lm  o f the Highgate  was starboarded, b u t on the 
red lio-ht com ing in to  view  the  helm  was ported, 
and the vessels were b ro ug h t red to  red. S ho rtly  
•afterwards the Sovereign again opened her green 
l ig h t  and shut in  her red, when about th ree o r 
fo u r  ships’ lengths off, causing im m inen t r is k  ot 
collis ion. As the on ly  chance o f avo id ing a col
lis ion , the Highqate's helm was p u t hard-a-port, 
and her engines fu l l  speed, bu t the Sovereign came 
on, and w ith  her stem s tru ck  the po rt side ot the 
Highgate. . ,

A t  the  t r ia l  the  defendants, a fte r hav ing  called 
-their master, adm itted  th a t the Highgate was to 
blame, bu t contended th a t the Sovereign was also 
to  blame fo r breach of a rt. 23 of the Regulations 
fo r  P reven ting  Collisions in  no t ta k in g  steps to  
keep clear of the Highgate. The defendants prac
t ic a lly  adm itted  the t r u th  of the p la in t if fs  story,
an d  th e ir  m aste r, in  c ross-exam ina tion  sa id  th a t
i f  he had reversed his engines a t the  tim e  when 
he tho ugh t the Sovereign ough t to  have ported, 
these con jo in t manoeuvres would probably have 
b ro u g h t about a collis ion.

R egulations fo r P reventing  C o llis ions a t Sea :
A rt 17 I f  two ships, one of which is a sailing ship

to APrt“ A ° m  ‘ZVhfSiItlS'li..1 t . o  .h ip . i .
to tee p  out of the way, the other shall keep her course.

A r t  ‘̂ 3 In obeying and construing these rules due 
'regard shall be had to all dangers of navigation and to 
anv special circumstances which may render a departure 
from  the above rules necessary in order to avoid imme
diate danger.

S ir W alter P h illim ore  (w ith  h im  J. F . A spina ll) 
fo r  the  p la in t if fs — The Sovereign is not to  blame. 
I t  was her du ty  to keep her course in  obedience 
to  a rt. 22, and tha t she d id  The C ourt of Appeal 
in  The Tasmania (60 L . T . Rep. N - S. 69 , 
14 P. D iv . 53 ; 6 Asp. M ar. Law  Cas. 381) d id  not 
la y  down any general p rinc ip le , b u t m ere ly

V ol. V I . ,  N . S.

decided th a t in  the circumstances o f th a t case 
the vessel whose p r im a ry  d u ty  was to  have kep t 
her course ought, fro m  the  ind ica tions w h ich  she 
had from  the m anœ uvr es of the  other vessel, to  
have a lte red her course. T h is  case is also d is
tingu ishab le  from  th a t , because there both ships 
were sa iling  ships, whereas in  the  present case 
one is a steamer and the o ther a sa iling  ship. 
Hence d iffe ren t considerations arise. A  steam
ship, in  consequence of her fo rm  o f m otive  power, 
need not manoeuvre u n t i l  v e ry  close to  a sailing, 
ship. H e r d u ty  is to  keep o u t  of the way ot the  
sa iling  ship, and she may do i t  how she pleases. 
W ere i t  to  be la id  down th a t a sa iling  vessel 
ought, because she see the red l ig h t  o f a steamer 
on her s tarboard bow fo r  some few m inutes, 
to  manoeuvre fo r  her, the consequence w ould be 
to  increase r is k  o f collision. A s  a m a tte r of fac t, 
a sa iling ship is bound to  antic ipate th a t a steamer 
w i l l  do her du ty , and there fore she ought to  keep 
her course t i l l  the  last. There are no c ircum 
stances here ca llin g  on the Sovereign to  depart 
from  art. 22 :

Th» Byfoqed Christensen, 41 L. T. Rep. N. S. 535;
4 App. Cas. 669 ; 4 Asp. Mar. Law Cas. 201.

Myhurgh, Q.C. (w ith  h im  D r. Æ a ^ a ) fo r  the 
defendants.— The T asm an ia  lays down the p r in 
ciple tha t, where a vess el whose p rim a ry  d u ty  i t  is  
to  keep her course sees another vessel whose d u ty  
i t  is  to>keep ou t of the way pe rs is ten tly  neglect
in g  to do so, she is then bound under a rt. 23 to 
manoeuvre in  such way as circum stances require. 
[S ir  J ames H a n n e n .— Does th a t case-do more than 
say th a t the facts there b rough t the case w ith in  
a r t 23 ? I n  th a t case there was a clear necessity 
fo r  departure fro m  the ru le  as to  keeping course. 
W ha t^ I have to  consider is whether in  th is  cas 
there was any necessity.] The Co" r t o f A p p e a l  
meant to la y d o w n  a ¡principle applicab le to  a ll 
the analogous cases. There was every in d ica tion  
th a t the Highgate meant to  do no th in g  to  get ou t 
of the way, as the event showed, and hence i t  
became the d u ty  o f the Sovereign to  do something 
to avoid a co llis ion  w h ich  is inev itab le  unless she 
manœuvres. The same p rinc ip le  was acted upon 
by D® Lu sh ing ton  in  the case o f The Commerce 
( | f ,  Rob. 287). H ad the Sovereign ported, no 
co llis ion w ou ld  have taken place.

S ir J ames H a n n e n .— I  need scarcely say th a t I  
should g ive every a tten tion  to  any decision oE the 
C ourt o f Appeal i f  I  tho ugh t th a t any p rinc ip le  
had been la id  down by th a t tr ib u n a l of w h ich I  
could ava il myself. B u t, as a m a t te r  of fac , 
no p rinc ip le  was la id  down m  The Tasmania  
(ub i sup.). I t  is, indeed, im possible to  lay down 
any p rinc ip le  w h ich m ust necessarily b rin g  a 
p a rticu la r case w ith in  a rt. 23 of the  Regulations. 
In  these cases the question m ust always be 
whether the  “  special circumstances b ring  tne 
case w ith in  ru le  23. The circumstances va ry  
in fin ite ly , and i t  is alm ost impossible to  t ™  » 
case so com plete ly on a ll-fou rs  w ith  the reported 
decisions as to  make them  b in d in g  J ar^ _
cu la r case. In  the present case the c ircum  
stances are ve ry  d iffe ren t from  those in  The la s  
m ania (ubi sup.), w h ich  was a case of tw o sa iling  
vessels, w h ils t here the co llis ion  was between^a 
sa iling  vessel and a steamer— a state of c ircum 
stances w h ich  gives rise to  a to ta lly  
of considerations. I  need no t comment on the 
manoeuvring of the  Highgate ; i t  was ^  ^  y
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and strangely w rong. T h is  steamer being so 
•extremely uncerta in  in  her manœuvres, the 
question arises, W ha t were those on the S overe ign  
to  do when they saw the I l ig h g a te  approaching in  
th is  way ? A  clear ru le  th a t à sa iling  vessel is  to 
■keep her course has been la id  down and enforced 
ve ry  s tr ic t ly , i t  being tho ugh t necessary in  the 
in te rest of life  and p rope rty  to  do so. I t  is  there
fo re  on ly  where a clear case o f necessity fo r 
departing  from  the ru le  is made out th a t the 
cap ta in  of a vessel can excuse h im se lf fo r not 
fo llow ing  the rule. I n  the case o f T h e  T a s m a n ia  
(u b i sup .), where the circumstances were d iffe ren t 
[ (lîn th is  case, the C ourt o f Appeal, fo rtif ie d  by 

the advice o f its  assessors, held th a t there were 
foT, departing  from  the rule. In  th is  case 

the  E lder B re th ren  who assist me are o f opin ion 
tha t there was no necessity fo r departing  from  
the ru le  ; in  other words, th a t there were no c ir 
cumstances ju s t ify in g  the sa iling  vessel in  not 
keeping her course. A  steamer is able to 
m anœ uvre so as to  keep out o f the way of another 
vessel even when ve ry  close to her. I  have had 
occasion to  comment on the practice w ith  
reprobation, as experience in  th is  cou rt teaches 
th a t steamers ve ry  often cu t i t  exceedingly fine. 
How  is a sa iling  vessel to know  tha t a steamer is 
no t go ing to  cu t i t  fine, o r to  know  in  w hat 
p a rtic u la r d irection she w i l l  move a t the last 
moment ? The guide o f the steamer’s action is 
the presum ption th a t the sa iling  vessel w i l l  keep 
her course. I t  has been suggested th a t i f  the 
steamer had stopped, as she m ig h t have done 
when she saw th a t she had got herself in to  a 
pos ition  o f danger, the p o rtin g  o f the sa iling  
vessel w ou ld  have increased the danger of 
■collision. T ha t is adm itted  by the capta in  o f the 
steamer. H e says : “ I f  I  had stopped and 
reversed, and she had ported, a collis ion would 
have occurred.”  I t  is clear tha t i t  was impossible 
fo r  the sa iling  vessel to  know w ith  ce rta in ty  
what_ the steamer was go ing to  do, o r to  be 
ce rta in  th a t she w ould no t stop a t the  last 
■moment. A c tin g , therefore, upon the advice of 
the  T r in ity  B re th ren, in  w h ich I  en tire ly  concur,
I  th in k  th a t there was no such case o f necessity 
made out as called upon the captain o f the sa iling  
vessel to depart from  th is  ru le, wh ich is always 
so s tr in g e n tly  enforced against sa iling  vessels. I  
therefore pronounce the H ig h g a te  alone to  blame. 

Solic ito rs fo r  the p la in tiffs , Thos . C ooper and Co. 
Solicitors fo r  the defendants, W a lto n , B u lb ,  

and Johnson.

F r id a y ,  A p r i l  25, 1890.
(Before the R ig h t Hon. S ir  James H annen .)

T he Coriolanus. (as)
S a lvage— A p p o rt io n m e n t— C rew — C a ttle m e n .

W here  a  s a lv in g  sh ip , t r a d in g  between E n g la n d  a n d  
the U n ite d  S tates, c a r r ie d  ca ttle m en , whose d u tie s  
w ere to  a tte n d  to a  ca rgo  o f  liv e  ca ttle , th e y  be in g  
p a id  a  lu m p  su m  f o r  the voyage by the  ow ners o f  
th e ' ca ttle , the f a c t  th a t the y  a re  on  the s h ip ’s 
a r tic le s  a t  a  n o m in a l r a t in g ,  in  o rd e r to s a t is fy  
the re q u ire m e n ts  o f  the A m e r ic a n  a u th o r it ie s , does 
n o t o f  i t s e l f  m ake  them  p a r t  o f  the  crew, so as to  
e n tit le  them  to  share w i th  the s h ip ’s crew  i n  the  
a w a rd .

(a) Reported by J. P. A spinall and B otlbh A spinall, Egqrs.,
Barrieters-at-Law.

T his was a salvage action in s titu te d  by  the  
owners, master, and crew of the  steamship 
B o s to n ia n  against the s.s. C o rio la n u s , he r cargo 
and fre ig h t.

A t  the tim e  o f the said services, the B o s to n ia n , a 
steamship o f 2925 tons ne tt, was on a voyage 
from  the U n ited  States to  England, and was 
ca rry in g  600 head o f live  cattle . The ca ttle  were 
in  charge of eighteen cattlemen, who, in  order to  
com ply w ith  the requirem ents o f the A m erican 
au thorities, were on the ship’s artic les, bu t as a 
m a tte r of fac t they  took no p a rt in  the nav igation  
o f the  ship, and were rated at the nom inal sum o f 
one s h illin g  fo r  the voyage. T he ir rea l rem unera
t io n  was a lum p sum fo r the  voyage, pa id  them  
by the shippers of the cattle , th e ir  food being 
provided by the shipowners.

The services consisted in  tow ing  the disabled 
sa iling  ship C o rio la n u s  in to  Queenstown. The 
value o f the  salved p rope rty  was 13,000/. B y  
reason o f the services the voyage of the 
B o s to n ia n  was delayed one and a ha lf days.

The cattlem en took no p a rt in  the services, b u t 
claimed to share in  the award.

S ir W a lte r  P h i l l im o re  (w ith  h im  J . P . A s p in a l l )  
fo r the owners, master, and crew o f the B o s to n ia n .

M a n is ty  fo r  the cattlemen.— M y  clients are 
e n title d  to  pa rtic ipa te  in  the award. They are on 
the ship’s artic les, and lega lly  fo rm  p a rt of the 
crew. Moreover, the voyage was in  fac t delayed 
by reason of the services, and they there fore have 
os[  tim e. Passengers have been g iven salvage, 

and therefore m y clients ought to  share in  the 
a w a rd :

The Hope, 3 Hagg. -123.
M y b u rg h , Q.C. and D r. B a ik e s  fo r  the defen- 

dants.

S ir  W a lte r  P h il l im o re  (w ith  h im  J . P . A s p in a l l)  
° ^ e owners, master, and crew of the B o s to n ia n .

~ e cattlem en took no effective part, d ire o tly  o r
in d ire c tly , in  these salvage services, and therefore 
are not en title d  to anyth ing. Moreover, they are 
no t rea lly  p a rt o f the sh ip ’s crew, and are on ly  on 
the artic les fo r  nom inal purposes. Passengers 
have onty been given salvage where they have 
taken pa rt in  the services :

The Salacia, 2 Hagg. 269 ;
The Brans ton, 2 Hagg. 3, n .;
Bond v. The Brig Cora, 2 Washington, 80.

S ir J ames H annen .— I  though t the question 
raised by M r. M an is ty  was o f such im portance, 
not on ly in  th is  p a rtic u la r case, bu t in  the  ve ry  
numerous cases in  which i t  m ig h t arise, th a t i t  
was advisable to  consult B u tt, J. upon it .  I  have 
done sq, and he agrees w ith  me th a t th is  is no t a 
case in  w h ich  an y th in g  should be allowed the 
cattlemen. I t  is not a case which calls fo r  an 
allowance to  them  on the ground of th e ir  being 
salvors. They d id  absolutely no th ing  tow ard 
saving the salved p ro p e rty ; they are on ly 
nom ina lly  on the ra t in g  o f the ship, and i f  they 
were dealt w ith  in  the usual way of apportion ing 
the amount, i t  w ou ld  be a m ockery to a llow  them  
to  share in  salvage a t the ra te  of one s h illin g  a 
voyage. One m ust look at the real facts of the 
case and see whether persons in  the position o f 
passengers, w h ich  p ra c tica lly  these men were, 
have con tribu ted in  any way towards the saving 
of the salved property . They have n o t ; a ll th a t 
has happened to them  is th a t they have been 

1 delayed one and a h a lf days. How, in  The
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H o p e  (u b i sup .), which has been re fe rred  to  the 
c la im  was p u t fo rw a rd  generally on behalf o f the 
crew and passengers. We have no t got the 
circumstances in  th a t case ^e <.)r ■ t })e
appears th a t a ll parties had jo ined  in  m ak in g  the
cla im , and th a t the judge had encers
f ix  the am ount to  be awarded to  t ^  passenge 
who had been allowed by the orew to  om j
m aking  a cla im . N o opposition was raised in  tha t
p a rtic u la r case to  th e ir  being treatedUs sa ^vo ^  
H ere opposition is raised. I  do not th in k  tha t 
decision is any a u th o rity  in  the P ^ ^ t  c a s ^  I  
come to  the conclusion th a t no ®
has been shown in  th is  case; and th » ' 
w h ich  a c la im  fo r salvage rests, v iz  , c o n trib u tin g  
to  the actual saving of the proper y, k ,
made out in  the case of these men and tha t 
there fore th e ir  c la im  m ust be rejected, [ fh e  
learned .fudge then dealt w ith  the m erits  of the 
case, and awarded 5000Z.J

S olic ito rs  fo r  the  p la in tiffs , B o w c lijfe s , B a w le ,

^ S o lic ito rs  fo r  the cattlemen, B id s d a le  and Co.
S o lic ito rs  fo r  the defendants, W a lto n s , B u lb ,  

and Johnson.

M o n d a y , A p r i l  28,1890.
(Before S ir J. H a n s e n  and Butt, J.)

T he Cashmere, (a)
ON APPEAL PROM THE COUNTY COURT OP GLAMORGAN- 

SHIRE.

Practice — Collision— County Court— Costs— W it 
nesses— Interlocutory order —
C o u rts  A d m ir a l t y  J u r is d ic t io n  A c t  1858 (¿1 &yW 
V ie t.  c. 71), s. 26— C o u n ty  C o u rts  A c t  1888 
(51 <ib 52 V ie t. c. 43), s. 120— C o u n ty  C o u r t B u ie s  
1889, O rd e r L . ,  r .  16.

A  C o u n ty  C o u r t ju d g e  ca n n o t la y  d o w n  a  ge n e ra l 
p ra c tic e  th a t o n ly  the costs o f  such  mteesses who 
la v e  been c a lle d  a t the t r i a l  s h a ll be a llo w e d  
a n d  th a t i f  i t  be des ired  to have w itnesses a llo w e d  
w ho  have n o t been ca lle d  a p p lic a t io n  is  to  be 
m a de to  h im , such p ra c t ic e  b e t ^ f ^ r a r y  to the  
p ro v is io n s  o f  O rd e r L „  r .  16, o f the C o u n ty  C o u r t

U n d e ru se d . 26 o f  the C o u n ty  C ourts  A d m ir a l t y  
J u r is d ic t io n  A c t 1868 leave to  a p p e a l f r o m  a n  
in te r lo c u to ry  o rd e r in  C o u n ty  C o u rt tho rn s  ™  
the A d m ir a l t y  s ide  m u s t be o b ta in e d  f r o m  the  
C o u n ty  C o u r t  ju d g e , a n d  th is  enactm en t is  s t i l l  
a v v lic a b le  to such a c tio n s , n o tw ith s ta n d in g  the  
ge ne ra l p ro v is io n s  o f  sect. 120 q f the C o u n ty  
C o u rts  A c t 1888, a n d  hence a  p a r t y  c a n n o t a p p e a l 
f r o m  such o rde rs  w ith o u t  leave.

T his was an appeal by the p la in tiffs  in  a C ounty 
C ourt collis ion action i n  re m  fro m  a decision of 
the judge  affirm ing the re g is tra r s taxa tion  of costs.

B v  arrangem ent between the parties^the fo llow 
in g  statem ent of facts was agreed to  fo r  the p u r
poses of the appeal: . ,

1 The appellants, the plaintiffs, appeal against the 
decision Of the judge of the above-named County Court 
upholding the decision of his registrar disallowing cer-

^ 2  TMsSwas*a^uit for damage by collision. Judgment 
was given for the plaintiffs w ith costs The plaintiffs 
sedieftors made no application to the judge of the County
A j l ^ ^ r t e d b y  J. P. As f ih a ll  and B utler  A sp in a ll , Esqrs.,

^ Barristers-at Law.

Court on the hearing of the action in respect of the w it
nesses’ costs or allowance of the ir expenses.

3. The registrar, on taxing the plaintiffs costs, dis 
allowed the expenses of all the witnesses who were notallowed Lne expeusoo m -— — : ,
actually put into the box and examined.

4 The registrar disallowed the expenses on the 
grounds as certified by him in  the following words: 
“ The practice in  this court is by direction of his 
Honour to allow the costs of witnesses called; i t  i t  be 
desired to have witnesses allowed who have not been 
called, application should be made to the judge for the ir
aU5 WThe6plaintiffs objectiong to the taxation.

6. The plaintiffs appealed against such disallowance
of witnesses to the judge. . w ill,

7 The judge dismissed the plaintiffs appeal w ith  
costs on the ground that no application was made to him 
at the tr ia l for the allowance of these witnesses costs 
and expenses, and on the ground that i t  was agreed at 
the time of the hearing that only two witnesses should 
be called on each side.

F rom  an a ffidav it filed  by the  p la in t if fs ’ so lic i
tors i t  appeared th a t the  witnesses m  respect ot 
whom  he claim ed costs were in  attendance in  
court a t the tr ia l,  b u t th a t a fte r the  p la in tiffs  
f irs t  w itness bad been cross-examined, m  conse
quence of a suggestion fro m  the judge, i t  was 
arranged between the advocates th a t each side 
should l im it  themselves to  tw o  witnesses, and 
th is  was accord ing ly done. . . , ,

The p la in tiffs  bad not asked perm ission o f the 
County C ourt judge to  in s titu te  the present

aT h e L fo llow ing  A cts  of P arliam ent were cited 
in  the argum ent, and are m ate ria l to  the
decision:—  . . . . .  . ,

C ounty Courts A d m ira lty  J u risd ic tio n  A c t  
1 8 6 8  (31 *  32 Y ic t .c .  71):

Sect 26 An appeal may be made to the High Court of 
Admiralty of England from a final decree or order of a 
Countv Court in  an Admiralty cause, and by permission 
r fth e  judge of the County Court from any interlocutory 
deeree^or order therein, on security for costs being first 
given, and subject to such other provisions as general 
orders shall direct.

County Courts A c t 1888 (51 &  52 V ie t. c. 43):
Sect 120. I f  any party in any action or matter shall 

be dissatisfied w ith the determination or direction of 
the judge in point of law or equity, or upon the admission 
or rejection of any evidence, the party aggrieved by the 
judgment, direction, decision, or order of the judge may 
appeal from the same to the High Court in  such manner 
and subject to such conditions as may be for the time 
being provided by the rules of the Supreme Court regu
lating the procedure on appeals from inferior courts to 
the High Court.

O rder L ., r .  16, of the C oun ty  C o u rt Buies :
The costs of witnesses, whether they have been 

examined or not, may, unless otherwise ordered by tne 
judge, be allowed, though they have not been sum
moned, and except in  cases referred to in rule 18 of th s 
order their allowance for attendance shall not exceed 
the highest rate of the allowances mentioned m tne scale 
in the appendix.

L .  E . PyTce, fo r  the respondents, took the p re
lim in a ry  ob jection th a t the  cou rt could not hear 
the appeal. T h is  is an appeal fro m  an in te rlocu 
to ry  decree o r order, and by the  provisions o 
sect. 26 of the County Courts A d m ira lty  J u ris 
d ic tion  A c t 1868 the perm ission o f the judge ot 
the C ounty C ourt is a condition precedent to  
appealing. N o  leave has been obtained, and 
therefore the appeal cannot be heard.

S ir W a lte r  P h i l l im o re  (w ith  h im  A . E .  N e lso n ), 
fo r the appellants, c o n tra .— S e c t. 120 of the  
County Courts A c t 1888 is applicable to  A dm ira lty- 
appeals, and allows an appeal in  any action o r
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m a tte r w ith o u t re q u irin g  the  appellant to  
obtain the judge ’s leave. This section is app lic
able to  in te rlo cu to ry  orders, and therefore applies 
to  the present case:

Carr v. Stringer, E ll. Bl. & E ll. 123 ;
Jacobs v. Dawkes, 56 L. J. 446, Q. B. Div. • 56 L  T 

Eep.N. S. 919; ’

J°564 V‘ L °ng ’ 58 L ' T ' Eep' S' 787; 20 Q- B - D iv- 
The general provisions o f the C ounty Courts A c t 
1868, s. 120, repeal the specific provisions of the 
County Courts A d m ira lty  Ju risd ic tio n  A c t  1868 
sect. 26:

Garnett v. Bradley, 39 L. T. Eep. N. S. 261 ; 
3 App. Cas. 944. ’

P y h e  fo r  the respondents.— The general enact
m ent m  the C ounty Courts A c t  1888 does not 
repeal the p a rticu la r enactment in  the C ounty 
Courts A d m ira lty  Ju risd ic tion  A c t  1868. H ad  
the Leg is la tu re  intended to  repeal sect. 26 o f the 
County Courts A d m ira lty  Ju risd ic tio n  A c t 1868 
they w ou ld  have done so in  express term s :

Conservators of the River Thames v. H all IS T, T 
N- S. 361 ; L. Eep. 3 C. P. 4is • ’

Mitchell v. Simpson, 23 Q. B. Div. 373.’
[S ir  J. H a n n e x — W e reserve th is  p o in t u n t il we 
have heard the grounds o f the  appeal.]

S ir  W a lte r  P h i l l im o re  in  support of the appeal. 
— lh e  practice w h ich  the C ounty C ourt fudge 
has la id  down and fo llowed in  th is  case is d ire c tly  
opposed to the provisions of O rder L ., r .  16, of 
the County C ourt Buies. Moreover, costs being 
in  the d iscretion o f the judge, he cannot fe tte r  
th a t d iscretion by  any hard-and-fast ru le  :

The Rriedeberg, 52 L. T. Eep. N. S. 837; 10 P. D iv 
112 ; 5 Asp. Mar. Law Cas. 426.

The re g is tra r ough t to  have considered the  ques
tio n  of these costs on the m erits.

Pylce, fo r  the defendants, c o n t ra —  Assum ing 
the p rinc ip le  on w h ich  the re g is tra r acted to be 
incorrect, nevertheless the judge who tr ie d  the 
case and knew the facts has exercised his dis
cretion by re fus ing to  a llow  these costs. Th is 
cou rt ough t no t to  overru le his discretion.

S ir W a lte r  P h i l l im o r e  in  rep ly.

S ir J ames H a n s e n .—The m ain question in  th is  
case is of im portance, whatever decision we may 
come to  as to the p re lim in a ry  objection, and there
fore I  th in k  we ough t to  express our op in ion so 
th a t in  fu tu re  the learned County Court judge 
m ay be influenced by it .  I t  is fo r  th a t reason 
before we g ive ju dg m en t on the p re lim in a ry  
question, th a t I  th in k  i t  necessary to  state our 
decision before decid ing whether th is  appeal can 
be entertained. I t  appears th a t a practice has 
prevailed in  th is  C ounty C ourt w h ich is d ire c tly  
opposed to  a s ta tu to ry  ru le  which has been fram ed 
by a proper au tho rity . I t  is  obvious th a t the 
learned judge has no r ig h t  to establish a local 
practice o f th is  k ind , and th a t i t  cannot preva il 
as against the  C ounty C ourt ru le. I t  is p la in  
th a t the re g is tra r based his judgm ent solely upon 
the local practice, and in  our op in ion th a t was an 
insuffic ien t reason. Then when the m a tte r came 
before the judge  he dismissed the p la in t if f ’s 
appeal w ith  costs on the  ground th a t “  no ap p li
cation was made to  h im  a t the t r ia l  fo r the a llow 
ance o f these witnesses’ costs and expenses.”  T ha t 
is  a re-assertion o f h is own local practice as 
against the general s ta tu to ry  ru le  by w h ich  he 
ough t to  have been governed. The o ther ground

o f his a ffirm in g  the re g is tra r is, th a t i t  was agreeel 
a t the tim e  o f the hearing th a t only tw o  witnesses 
should be colled on each side. B u t w hat has th a t 
to  do w ith  the  question o f w hat costs and w hat 
witnesses shall be allowed ? The parties p ra c ti
ca lly  said, “ W e w ill not troub le  the cou rt w ith  
a great num ber o f witnesses on the  one side o r 
the other, b u t w i l l  each be content w ith  tw o.”  
H ow  does th a t show th a t the p la in tiffs  were n o t 
qu ite  r ig h t  in  b r in g in g  down other witnesses than  
the tw o men whom  they called P This last ground 
is no reason a t a ll fo r d isa llow ing the witnesses. 
I t  on ly  says th a t the parties agreed to  som ething 
w h ich  has no bearing on th is  question, fo r  i t  is 
obvious tha t, a lthough witnesses be no t p u t in to  
the box, ye t i t  m ay be proper th a t they should 
be summoned. F o r these reasons, unless we are 
o f opin ion th a t we cannot en terta in  th is  appeal, 
we m ust a llow  it .

B utt, J .— I  am en tire ly  of the same opinion. I f  
witnesses are summoned to  a County C ourt and 
th e ir  expenses are no t allowed because they are 
no t called, the resu lt w i l l  be th a t a so lic ito r who 
has a num ber o f witnesses in  attendance w i l l  go 
on ca lling  them  all, even i f  his case is substan
t ia l ly  proved, because he knows th a t i f  he does 
no t he w i l l  no t get th e ir  costs allowed. T h a t 
would lead to  a great waste of tim e, and is  
obviously objectionable. I  th in k  th a t on the 
mam question th is  appeal should be allow ed; 
bu t we w i l l  take tim e  to  consider the p re lim ina ry  
objection. J

A p r i l  t,8.—B u tt , J. delivered the ju dg m en t o f 
the  court.-—T his  is a case o f an appeal from  the 
decision of the G lam organshire County C ourt on 
a question o f costs. The reg is tra r disallowed the 
costs of certa in  witnesses who were in  a ttend
ance at, the tr ia l.  F rom  tha t there was an appeal' 
to  review  the  taxation, b u t the learned ju d g e  
refused to  a llow  the costs. Upon th a t an appeal 
I as ,to  us> an<l  came on fo r  hearing on
the 10th M arch. W e then came to the conclusion 
th a t the learned judge  was w rong in  re fus ing to  
a llow  the costs in  question. A s the question was 
one of p rinc ip le , m y L o rd  and I  though t th a t w e 
ough t to state our op in ion upon it ,  irrespective  
°  u -°iW we decided a p re lim in a ry  ob jection about 
w h ich  we have taken tim e  to  consider. The 
objection was, th a t th is  was an appeal against an 
in te rlo cu to ry  order o f the C ounty C ourt judge, 
and tha t as his leave had no t been obtained no 
appeal could be brought. Sect. 26 of the C ounty 
Courts A d m ira lty  Ju risd ic tio n  A c t 1868 was 
re lied on in  support o f the objection. T ha t section 
is as follows ; “  A n  appeal may be made to  the 
H ig h  C ourt of A d m ira lty  o f Eng land from  a fina l 
decree o r o rder o f a C ounty C ourt in  an A d m i- 
r a lty  cause, and by perm ission of the judge o f 
the County C ourt from  an in te rlo cu to ry  decree o r 
order therein, on secu rity  fo r  costs being f irs t  
g ™ ia n d  such o ther provisions as general orders 
shall d irect. I f  tha t section is read alone, i t  w ould 
seem clear th a t there is no appeal in  such a 
m atte r as th is  w ith o u t the judge ’s leave. B u t i t  
is  said th a t the C ounty Courts A o t 1888 a lte rs 
tha t, and sect. 120 is re lied upon. The m ateria l 
p a rt of the section is as follows : “  I f  a p a rty  in  
any action o r m a tte r shall be dissatisfied w ith  the  
determ ination  o r d irection  of the judge in  p o in t 
of law o r equity, o r upon the admission o r rejec
t io n  o f any evidence, the p a rty  aggrieved by the
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judgm ent, d irection, decision, o r order o f the 
■judge m ay appeal from  the same to  the H ig h  
C ourt in  such m anner and subject to  such con
d itions as m ay be fo r the tim e  being provided by 
the  ru les of the  Supreme C ourt. I  here are 
ce rta in  o ther provisions w h ich  i t  is  no t necessary 
to  consider fo r  the present purpose I  should 
have been inc lined  to  th in k  th a t the f irs t  of the 
tw o  A cts  of P arliam ent to  w h ich  1  have re ferred 
had reference to  the A d m ira lty  ju r is d ic tio n  of 
the  C ounty Courts, and the  la tte r  be ing a general 
C ounty C ourt A c t— even i f  i t  gave a r ig h t  ot 
appeal from  in te rlo cu to ry  orders w ith ou t leave of 
the judge— would no t repeal the  provisions ot 
the  special A d m ira lty  A c t. B u t d  seemed to  me, 
on f irs t  reading the words of sect. 128 of the A c t 
o f 1888, th a t they applied to  proceedings a t the 
t r ia l  and to  appeal fro m  fina l judgm ent, and had 
no reference to in te rlo cu to ry  orders. I  f ind  th a t 
in  the case of G a r r y .  S t r in g e r  (u b i sup .) the  C ourt 
of Queen’s Bench held th a t the words of sect. 14 
o f 13 &  14 V ie t. c. 61, w h ich  are almost s im ila r 
and ve ry  analogous to  the language o f the A c t ot 
1888 on ly gave an appeal in  cases ot f ina l ju d g 
ment, and had no reference whatever to  in te r lo 
cu to ry  orders of a judge. T ha t w ou ld  seem to  me 
to  be conclusive of the case. T ha t is the view  I  
have taken of these A c ts  o f Parliam ent, and 1 am 
authorised to say tha t m y L o rd  agrees in  th a t view. 
Therefore our judgm en t is th a t the  appeal must 
be dism issed; bu t, as the appellants ough t to  suc
ceed on the m erits , we th in k  th a t the re  should be 
no costs.

S o lic ito rs fo r  the appellants, L o w le ss  and Go.
S olic ito rs fo r  the respondents, In g le d e w , In c e ,  

and V a c !te ll.

HOUSE OF LORDS.

A p r i l  25, 28, 29, a n d  M a y  22,1890.
(Before Lo rds H er sc h e ll , M a c nag h ten , and 

M o rris .)
T he  Owners op the T asmania  v . T he Owners 

o r the  C ity op Corinth .
T he T asmania , (a )

ON APPEAL PROM THE COURT OP APPEAL i n  ENGLAND.

C o ll is io n — S a il in g  sh ip s  —  P ra c tic e — R e g u la tio n s  
f o r  P re v e n tin g  C o llis io n s  a t  S ea, a r ts . 14* (a ), 
22 23.

W h e re  a  p o in t  w h ic h  has n o t been ta k e n  in  the  
c o u rt be low  is  p u t  f o r w a r d  by a n  a p p e lla n t f o r  t le 
f i r s t  t im e  i n  a  C o u r t o f  A p p e a l, th a t c o u rt o u gh t 
n o t to  decide i n  h is  fa v o u r  on  such  p o in t  un less i t  
is  sa tis fie d  beyond doub t, (1) th a t i t  has before i t  
a l l  the fa c ts  b e a rin g  u p o n  the ne w  c o n te n tio n  as 
com p le te ly  as i f  i t  h a d  been ra is e d  m  the  c o u rt o f  
f i r s t  in s ta n c e ; (2) th a t  no  s a tis fa c to ry  e xp la n a -  
t io n  co u ld  have been g ive n  i f  i t  h a d  been so

V e ry  q re a t a llo w a n ce s  s h o u ld  be m a de  J"or a n  officer 
i n  cha rge  o f  a  s h ip  s u d d e n ly  p la c e d  i n  d i f f ic u lt  
circum stances by  the w ro n g fu l a c t o f  a n o th e r sh ip .

J u d g m e n t o f  the c o u rt be low  reversed u p o n  the  
fa c ts  a n d  evidence.

T his  was an appeal from  a ju dg m en t o f the C ourt
o f Appeal (L o rd  Esher, M .R., P ry  and Lopes, L. J  J .),
reported in  60 L . T. Bep. N . S. 692, 6 Asp. M ar.

(a) Reported by 0. E. M ald e n , Esq., Barrister-at-Law.

L a w  Cas. 381, and 14 P. D iv . 53, reve rs ing  a 
judgm en t of B u tt,  J., by w h ich  he pronounced the 
C ity  o f  C o r in th  alone to  blame fo r  a co llis ion  
w h ich  took place between th a t ship and the 
T a s m a n ia  under circumstances w h ich  are set 
ou t in  the  judgm ents of th e ir  Lordsh ips.

B a rn e s , Q.C., R a ike s , and A .  R u s s e ll appeared 
fo r the appellants.

The A tto rn e y -G e n e ra l (S ir  R . W ebster), S ir  C - 
H a l l ,  Q.C., and F y k e  fo r  the  respondents.

A t  the conclusion of the argum ents th e ir  L o rd - 
ships took tim e  to  consider th e ir  judgm ents.

M a y  22.—T h e ir Lordsh ips gave ju dg m en t as 
fo llow s :—

L o rd  H er sc h e ll .— M y  L o rd s : T h is  action  was 
brought by the  owners of the C ity  o f  C o r in th  
against the owners of the T a s m a n ia , to  recover 
the loss and damage sustained ow ing to  a co llis ion  
between the tw o vessels. The co llis ion took place 
about 7 p.m. on the evening of the 8 th  M arch  
1888, in  the E ng lish  Channel, about tw e n ty  m iles 
S.S.W. of S t. Catharine’s P o in t. I t  is  no t in  
dispute tha t, wheu the vessels were approaching 
one another p r io r  to  the collis ion, the  course of the 
T a s m a n ia  was about W .N .W ., she being close- 
hauled to  the w in d  on the  p o rt tack, and th a t the 
C ity  o f  C o r in th  was ru n n in g  free. H e r course is 
stated in  the p re lim in a ry  act, filed  on behalf of 
the p la in tiffs , to  have been E. by N . when the 
o ther vessel was f irs t  seen, the w ind be ing S.W. 
hy S. I t  is clear th a t under these circumstances 
i t  was the d u ty  o f the  C ity  o f  C o r in th , in  obedience 
to  the rules, to  get ou t of the way o f the 
T a s m a n ia , w h ils t the la tte r  vessel was bound to  
keep her course. T h a t the C ity  o f  C o r in th  s ta r
boarded, and so b rough t herself across the bows 
of the  T a s m a n ia , cou ld no t be contested; b u t i t  
was attem pted a t the t r ia l  to  ju s t i fy  th is  
manoeuvre on her p a rt by  the  a llegation th a t the  
T a s m a n ia  had lu ffed  so as to  show her green 
l ig h t  to  the  o ther vessel. The learned judge  who 
tr ie d  the action came to  the conclusion th a t the  
C ity  o f  C o r in th  had w ho lly  fa iled  to establish th is  
case. H e  accord ing ly found th a t she was to  
blame fo r  im p rope rly  s tarboard ing, and so b r in g in g  
herse lf across the  course of the T a s m a n ia  instead 
of g e ttin g  out of her way. The C ourt of Appea l 
took the  same view, and i t  was no t contended a t 
y o u r Lordsh ips ’ bar th a t the  find in g  th a t the 
'C ity  o f  C o r in th  was to  blame ought to  he dis
turbed. A t  the  t r ia l  no other po in t was taken  fo r 
the  p la in tiffs  except th a t w h ich  I  have m entioned. 
I t  was no t argued, o r suggested, th a t even i f  the 
C ity  o f  C o r in th  was to  blame fo r  im p rope rly  s ta r
board ing, the T a s m a n ia  was also to  blame. B u t 
in  the  C ourt o f Appeal th is  po in t was fo r the f irs t  
tim e raised. I t  was contended th a t the T a s m a n ia  
had kep t her course too long, and th a t she ough t 
to have ea rlie r taken the step w h ich  she u l t i 
m ate ly  d id , v iz., p u ttin g  her helm  down, and so. 
com ing up to  the w ind. I  th in k  th a t a po in t such 
as th is , no t taken a t the t r ia l,  and presented fo r 
the  f irs t  tim e  in  the  C ourt of Appeal, ough t to be 
m ost jealously scrutin ised. The conduct ot a 
cause at the t r ia l  is  governed by, and the questions 
asked of the witnesses are d irected to, the po in ts 
then suggested; and i t  is  obvious th a t no care 
is exercised in  the e luc idation  of facts no t 
m ate ria l to  them. I t  appears to  me th a t under 
these circumstances a C ourt o f Appea l ough t on ly 

! to  decide in  favour of an appellant on a ground
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there p u t fo rw a rd  fo r  the f irs t  tim e, i f  i t  be satis
fied beyond doubt, f irs t, th a t i t  has before i t  a ll 
the  facts bearing upon th e  new contention, as 
com plete ly as would have been the ease i f  the 
controversy had arisen a t the  t r ia l;a n d  next, th a t 
no sa tis facto ry explanation could have been 
offered by those whose conduct is im pugned i f  an 
an op p o rtu n ity  fo r  explanation had been afforded 
them  when in  the witness-box. A ltho ug h , having 
regard to  the re la tive  position o f the tw o  vessels, 
i t  was the  d u ty  o f the T a s m a n ia  to  keep her 
course, i t  is clear th a t she w ou ld  no t be ju s tified  
in  b lin d ly  pe rs is ting  in  th a t course i f  i t  were 
m anifest th a t disaster m ust resu lt from  it .  I t  is 
p rov ided by ru le  23 th a t, in  obeying and con
s tru in g  the rules, due regard sha ll be had to  any 
special circumstances wh ich m ay render a 
departure from  them  necessary in  order 
to  avo id im m ediate danger. A s soon then 
as i t  was, o r ough t to  a m aster o f reason
able s k il l and prudence to  have been, obvious 
th a t to  keep his course w ould invo lve  im m ediate 
danger, i t  was no longer the d u ty  o f the m aster 
o f the T a s m a n ia  to  adhere to  the 22nd ru le . He 
was no t on ly  ju s tifie d  in  departing  from  it ,  bu t 
bound to  do so, and to  exercise h is best judgm ent 
to  avoid the  danger w h ich  threatened. B u t, in  
es tim a ting  the  conduct o f the m aster, i t  m ust be 
remembered th a t i t  was the  gross negligence of 
the other vessel w h ich  placed h im  suddenly in  
the d iff ic u lt position o f having to  judge  when 
he was ju s tifie d  in  departing  from  the ru le , 
and w hat manœuvre he ought to  adopt. I n  thé 
case o f T h e  B y w e ll  C as tle  (41 L . T. Rep. N . S. 
747 ; 4 Asp. M ar. Law  Cas. 207 ; 4 P. D iv . 219), 
B re tt, L . J. sa id : “ I  am c learly  of op in ion th a t 
when one ship, by her w ro n g fu l act, suddenly puts 
another sh ip  in to  a d iff ic u lty  o f th is  k in d , we 
cannot expect the same amount o f s k il l as we 
should under o ther circumstances. A n y  court 
ough t to  make the ve ry  greatest allowance fo r  a 
captain o r p i lo t  suddenly p u t in to  such d iff ic u lt 
circumstances, and the cou rt ough t not, in  fa ir 
ness and jus tice  to  h im , to  requ ire  perfect nerve 
and presence of m ind  enabling h im  to do the best 
th in g  possible.”  W ith  th is  I  en tire ly  agree, 
though  o f course the app lica tion  of the p rinc ip le  
la id  down m ust va ry  according to  the c ircum 
stances.

One o ther fac t m ust be borne in  m ind. 
The occurrences we are considering happened 
a t n igh t, so th a t the  on ly  in fo rm a tion  e ither 
vessel had o f the pos ition  o r movements of 
the  o ther was derived fro m  the lig h ts  ex
h ib ited . I f  i t  had been da y lig h t, so th a t 
the  master of the T a s m a n ia  could have seen 
w hat the  o ther vessel was, and how i t  was 
m anoeuvring, the ob liga tion  to  act m ig h t have 
been more im pera tive  and im m ediate. I  do not 
th in k  the  master o f the T a s m a n ia  was bound to 
a lte r his course d ire c tly  he saw the green l ig h t  of 
the other vessel. A  nd th is, I  gather, was the view 
taken in  the cou rt below. I t  was said by L o rd  
Esher, M .R ., th a t his ob ligation to  do so arose as 
soon as i t  was clear th a t the C ity  o f  C o r in th  had 
made up  her m in d  to  go s tra ig h t across the bows 
o f the T a s m a n ia , and th a t the action o f the  C ity  
o f  C o r in th  was so determ ined, so clear, th a t he 
m ust and ought to  have known th is  alm ost im 
m ediate ly a fte r  he saw the green lig h t. The f irs t 
question th a t arises is, how long d id  he delay 
before he took action  w ith  his helm  ? I  agree

w ith  the M aster o f the R o lls  th a t in  these cases 
i t  is no t of m uch use ta lk in g  o f m inutes o r 
seconds, th a t tim e can on ly be judged  by ascer
ta in in g  w hat was done in  the in te rva l. I t  appears 
certa in  th a t b u t a short period m ust have elapsed 
between the tim e  when the green lig h t  of the  
C ity  o f  C o r in th  was f irs t  seen and the collis ion. 
T ha t l ig h t  was seen by the T a s m a n ia  about tw o  
points on her p o rt bow. The C ity  o f  C o r in th  was 
ru n n in g  before the  w ind, m aking  six to seven 
knots ; the speed of the T a s m a n ia  was on ly  three 
to  fo u r knots, yet, w ith o u t any substantia l a lte ra
t io n  o f the course o f the T a s m a n ia , she s truck  the 
other vessel nearly amidships. The M aster o f  
the Rolls founded his conclusion th a t the captain 
o f the T a s m a n ia  delayed too long to  order h is 
helm to  be p u t hard down, upon the evidence as 
to  w hat was done a fte r the captain saw the green 
lig h t, and before he gave th is  order. H e  says: 
“ We have now the leng th  o f the ship— she is a 
long  ship— and the lig h ts  are placed on the fore
castle, o r a t the  edge o f the forecastle. The 
captain was on the poop ; he sent an apprentice, 
o r a man, along the leng th  of the ship, and to ld  
th a t man to  see w hether his lig h ts  were b u rn in g  
o r not. I t  m ust have taken tim e  to  go fo rw a rd  
and come back again. A f te r  th a t man had gone 
fo rw ard  and come back he delays s t ill .  H e calls 
the mate upon the poop to  be a w itness th a t it. 
was not his fa u lt, and tha t the co llis ion was 
inevitable . There is another delay ; and i t  is  not 
u n t il a fte r he has sent the man forw ard , and he 
has come back, and he has called the mate on the 
poop, and consulted w ith  him , th a t be then gives an 
order.”  Now , I  cannot feel satisfied tha t, i f  the 
po in t now taken had been taken a t the tr ia l,  so 
th a t we had an exact na rra tive  of the events and 
th e ir  sequence, the delay o f the captain would 
have appeared to  be an y th in g  like  so considerable 
as is suggested. I t  m ust be remembered th a t 
these events were no t m ate ria l to  any issue raised! 
a t the tr ia l,  and there fore not ca re fu lly  inqu ired  
in to . There can be no doubt th a t the master d id  
h a il the second mate, who, as we know, was 
occupied a t the cross-jack, to  send a man fo rw a rd  
to see i f  the lig h ts  were b u rn in g  b r ig h tly , and 
th a t the man sent fo rw a rd  reported th a t they 
were, though i t  does no t fo llow  th a t he came 
back fo r  th is  purpose to  where the captain was 
standing. H e m ig h t w e ll make his repo rt w ith 
out do ing so. I t  is stated by the learned judges 
in  the court below th a t i t  was no t u n t i l  a fte r the 
man had re tu rned  w ith  th is  repo rt th a t the  cap
ta in  called the second mate on to the poop. In  
the absence o f any questions upon the po in t at 
the tr ia l,  I  do no t th in k  i t  is r ig h t  to  assume th is.
I t  is  tru e  th a t the m aster m entions the rep o rt 
received about the lig h ts  in  connection w ith  the 
order to  look at them, and before he says any
th in g  about h a ilin g  the m ate to  come on the 
poop. The questions and answers ru n  th u s :
“  (Q .) Then you to ld  us th a t you kept you r course, 
and you sent a man fo rw a rd  to  look a t y o u r 
ligh ts , and he reported they were a ll r ig h t  P (A .) 
Yes._ (Q .) W ha t order d id  you give? (A .)  Then 
I  hailed ou t to  the second mate to come on to  the 
poop and see w hat th is  l ig h t  was go ing to  do.”  
B u t I  th in k  i t  is consistent w ith  th is  th a t he 
called the mate on to  the poop d ire c tly  a fte r he 
had hailed h im  to  send a m an forw ard . I t  would 
be qu ite  na tu ra l fo r  the master to complete the  
na rra tive  as to  the  ship’s lig h ts  by s ta tin g  w ha t
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was reported about them, even a lthough the  next 
order was given before th a t repo rt was received. 
A t  a ll events, I  cannot th in k  th a t i t  is r ig h t  to  
assume, as against the m aster, th a t he w a ited 
u n t i l  the  report came back before he ordered the 
m ate on to the poop. The second mate, who was 
called as a witness, makes no m ention in  h is  ev i
dence of the order to  send a m an forw ard . A lte r  
s ta tin g  th a t he go t an order to hau l the cross- 
ja ck  up, a fte r the red l ig h t  was seen, he is asked :
“  (Q .) W ha t was the next th in g  th a t you heard, 
a fte r you got the  o rder to  hau l the  cross-jack up .
I A . )  The captain called me up on the poop and 
showed me a green l ig h t  on the p o rt bow. N o 
question was pu t to h im  as to w hether th is  was 
before o r a fte r the repo rt as to  the l ig h t  I n  his 
deposition before the Receiver of W reck  he men
tions one of the apprentices having been sent 
fo rw ard , bu t i t  comes in  his na rra tive  a fte r the 
m ention of h is having been called a ft to  see the 
green lig h t, and a fte r he had observed th a t the 
l ig h t  was exh ib ited by a fu ll-r ig g e d  ship. I  do 
no t th in k  i t  possible to  suppose th a t he has here 
na rra ted the events in  th e ir  order.

A ga in , I  can find  no evidence th a t any appreci
able delay was caused by  the m aster consulting 
w ith  the mate. Them aster says no th in g  of any con- 
versation w ith  the mate a fte r he ha iled h im  to  come 
on the poop to  see w hat the l ig h t  was go ing to  do, 
no r does the mate, whose evidence seems to  me to  
suggest th a t the order to lu f f  was a lm ost im m ed i
a te ly  given. There is no allusion to  any consul
ta tio n  in  the deposition o f the master, and a ll 
th a t the mate says in  his deposition is, th a t “  the 
m aster suddenly called h im  a ft and po in ted out a 
green l ig h t  on the po rt bow, observing th a t the 
red l ig h t  had disappeared.”  N a tu ra lly  enough 
no question was asked of the m aster as to  th is  
statement, which was then regarded by both sides 
as qu ite  im m ateria l. L o rd  Esher, M .R . com
ments w ith  severity  upon the act of the m aster m  
sending to  see whether h is lig h ts  were burn ing.
« W hat d id  i t  s ig n ify ,”  he asks, “  w hether his lig h ts  
were bu rn ing  or not ? I t  looks to  me as i f  he was 
g e ttin g  evidence to  show th a t he was no t in  the 
wrong. I t  was a mere waste of tim e.”  Now, I  
cannot help observing th a t the m ater wa,s never 
asked his reason fo r  ta k in g  th is  step, and i t  seems 
to me hard  th a t he should have had no oppor
tu n ity  o f exp la in ing h is  act. I t  was suggested 
in  the argum ent a t the bar th a t  his conduct was 
no t so unreasonable as i t  m ig h t a t the  f irs t  b lusfi 
appear to  be. A tte n tio n  was called to  the  ev i
dence o f the m aster th a t he d id  no t in  the  f irs t
instance suppose th a t the green lig h t  was borne 
by  a ship, and th a t he, consequently, d id  not 
expect to  see one. “  (Q.) W ha t was i t  you ex
pected? (A .)  A  sm all c u tte r asking me to 
take a p ilo t ashore, o r som ething lik e  th a t ; I  
d id  no t th in k  a ship w ou ld  do such a th in g  as 
cross a ship’s bows.”  H e was no t cross-examined 
w ith  reference to  th is  statement, and ic does 
no t appear to  me to  be un na tu ra l th a t th is  
should have been h is f irs t  idea. I f  th is  was 
the  state o f his m ind  i t  m ig h t excuse some hesi
ta tio n  in  a rr iv in g  at the  conclusion th a t i t  was 
his d u ty  to  a lte r his course. B u t, fu rth e r, i t  is 
suggested th a t i t  m ig h t occur to  h im  a t the same 
m oment to in qu ire  whether h is lig h ts  were bu rn 
ing , in  o rder to  learn w hether the  o ther vessel 
could be acting  in  ignorance of h is  presence. 
These suggestions do no t seem to  me so im pro

bable th a t the y  ough t to  he sum m arily  rejected. 
IJpon a care fu l review  of the whole o f the  evi
dence, I  am not prepared to  say th a t, i f  the ques- 
t ion  now in  issue had keen raised, a t the  t r ia l ,  i t  
would no t have appeared th a t the  delay was less 
than  has been supposed; no r is i t  clear to  m y m ind  
th a t the capta in  could no t have sa tis fa c to rily  
accounted fo r  such delay aŝ  the re  was, and thus 
shown th a t he could no t ju s t ly  be held, in  the 
d iff ic u lt  circumstances in  w h ich  he was placed, 
to  have exh ib ited a w ant o f reasonable care and 
sk ill. On the con tra ry, I  th in k  i t  qu ite  possible 
th a t a sufficient explanation m ig h t havq been 
forthcom ing , and I  cannot fee l th a t under these 
circumstances the  very meagre and unsa tis fac to ry  
evidence bearing upon the po in t now in  con
trove rsy  w arrants a find in g  th a t the m aster was 
g u ilty  of negligence on account of w h ich  the 
T a sm a n ia , should be he ld to  blame. I t  m ay be 
th a t i f  the po in t had been raised a t the  tr ia l,  and 
the evidence touch ing  i t  more fu l ly  taken and 
probed, i t  w ou ld  have appeared th a t the  master 
was in  default. B u t, i f  so, the respondents m ust 
take the  consequences o f the  course w h ich  they 
adopted. In  m y opin ion i t  w ou ld  be w rong, where 
a po in t has not been taken th a t m ig h t have been, 
to  ru n  any r is k  of do ing in jus tice  to  the p a rty  
against whom i t  is afterw ards made by acting  
upon evidence w h ich  does not establish beyond 
doubt th a t the occurrences, i f  fu l ly  investigated, 
would have ju s tifie d  the conclusion a t w h ich  the 
cou rt is asked to  arrive .

A  subordinate po in t was urged on behalf o f 
the respondents. I t  was said th a t a lte r the 
master gave the  order to  p u t the he lm  down 
the mate in te rfe red  w ith  th a t order, and to ld  
the  man a t the helm  to  p u t his helm^ up, so 
as no t to  get the sails aback. T h is  po in t also 
is a new one, though  there  was some cross- 
exam ination w ith  regard  to  i t  a t the t  r'la ,’ 
the ob ject being to  support the contention th a t 
the T a s m a n ia  had lu ffed  at an ea rlie r period, and 
by showing her green l ig h t  had deceived the C ity  
o f  C o r in th .  The respondents’ case, on th is  po in t, 
rests upon the  evidence o f the m an who was at 
the wheel a t the tim e, and upon statements alleged 
to  have been made by  h im  a fte r the collis ion. The 
mate denies th a t he gave such an order, and the 
captain, who is stated to  have been close by, so 
th a t he could have heard w hat the mate said, 
denies th a t he heard any such o rder given, o r 
gave i t  h im self. I  do no t th in k  the charge is 
made out. I t  seems to  me extrem ely im probable 
tha t, on such an occasion, w ith  a co llis ion  
im m inen t, the mate should, im m ed ia te ly  a fte r the 
order had been given, take upon h im se lf the 
respons ib ility  o f in te rfe r in g  w ith  it .  The witness 
was extrem ely i l l  a fte r the shock of the co llis ion, 
and had to be taken to  hospita l when he le ft  the 
sh ip ; and I  th in k  i t  would be unsafe to re ly  on 
his somewhat confused statements, as against the 
positive  evidence of the mate, supported, as 1 
th in k  i t  is, by the  probab ilities  o f the case. l o r  
these reasons, I  th in k  the judgm ent of the C ourt 
of Appeal ough t to  be reversed, and the judgm ent 
of B u tt, J. restored.

L o rd  M a c n a g h ten .— M y  L o rd s : On the evening 
of the 8 th  M arch  1888 the  T a s m a n ia , an iro n  
sa iling  ship, of 2175 tons reg is ter, ou tw ard  bound 
fro m  London to San Francisco w ith  a general 
cargo, was in  the E ng lish  Channel, o ff the Is le  o f
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W ig h t,  about tw e n ty  m iles S.S.W . o f the St. 1 
C atharine’s L ig h t.  There she came in to  co llis ion 
w ith  another iro n  sa iling  ship, the C ity  o f  C o r in th ,  
of 1220 tons reg is ter, manned by  a crew o f th ir ty  
hands, on a voyage fro m  South A m erica  to H am 
b u rg , laden w ith  a cargo o f n itra te  o f soda. The 
C ity  o f  C o r in th  sank im m edia te ly w ith  a ll hands 
h u t two, who managed to  clamber on board the 
T a s m a n ia , The T a s m a n ia  was seriously in ju red , 
and had to  p u t back fo r  repairs. B u tt,  J. found 
th e  C ity  o f  C o r in th  alone to  blame fo r  the disaster. 
The C ourt o f Appeal held both ships in  fau lt. The 
T a s m a n ia  was condemned, not fo r  in fr in g in g  any 
o f the precise and positive rules la id  down in  the 
Regulations fo r P reven ting  Collisions a t Sea, b u t 
because, in  the op in ion o f the C ourt o f Appeal, the 
officer in  charge of the T a s m a n ia  ough t to  have 
acted sooner tha n  he did, on the  view  th a t a 
departure from  those rules was necessary in  order 
to  avoid im m ediate danger. The s ingu la r p a rt of 
the  case is, th a t the e rro r a ttr ib u te d  to  the 
T a s m a n ia  does no t seem to  have been apparent 
to  anyone u n t il the parties came before the C ourt 
o f Appeal. I t  was not noticed a t the t r ia l  by  the 
p res id ing  ju d g e ; i t  was overlooked by  his 
nau tica l assessors, and though a foundation fo r  
the  charge has been discovered in  the pleadings, 
i t  escaped, fo r  the tim e, the a tten tion  o f the 
learned counsel fo r  the C ity  o f  C o r in th . [A fte r  
go ing th rough  the  facts o f the case, his Lo rdsh ip  
co n tinu ed :] On the  facts, i t  cannot be disputed 
tha t, under the  Regulations fo r  P reven ting  
C o llis ions at Sea, i t  was the d u ty  o f the C ity  o f  
C o r in th  to  keep out o f the way o f the T a s m a n ia ,  
•and the d u ty  of the T a s m a n ia  to  keep her course. 
I t  is clear, therefore, th a t up to  the  tim e  when 
th e  green l ig h t  o f the  C ity  o f  C o r in th  was opened, 
the  T a s m a n ia  was not in  the s lightest degree in  
fa u lt. F u rth e r, i t  is  no t disputed tha t, when the 
C ity  o f  C o r in th  loomed in  sight, the captain of 
the  T a s m a n ia  acted r ig h t ly  in  departing  from  the 
■statutory rules. The tim e, therefore, to  be 
accounted fo r is the in te rva l between the appear
ance o f the green lig h t  o f the  C ity  o f  C o r in th  and 
the  m om ent when the C ity  o f '  C o r in th  herself 
became visible. The in te rva l was not long. The 
distance between the tw o ships when the green 
l ig h t  f irs t  appeared is p u t a t fo u r ship ’s lengths, 
o r  400 yards, the T a s m a n ia  being 278 feet long. 
I t  is p u t a t 200 yards when the C ity  o f  C o r in th  
became visib le . I f  those estimates are a t a ll to 
be trusted, the tim e  to  be accounted for, having 
regard  to  the speed at w h ich the ships were going, 
would be som ething over ha lf a m inute. The 
C o u rt o f Appea l he ld th a t the T a s m a n ia  ought 
to  have a lte red her course im m edia te ly a fte r the 
green lig h t  o f the C ity  o f  C o r in th  appeared, and 
th a t the  captain wasted precious tim e, ow ing 
e ither to  the w ant o f presence o f m ind, o r to  a 
■desire to  secure evidence as to the  state of his 
own vessel. L o rd  Esher, M .R . though t th a t i t  
was an id le  th in g  on the  p a rt o f the captain to 
in q u ire  about his own lig h ts , and a mere waste o f 
tim e. He also tho ugh t th a t the captain had no 
business to  summon the mate on to  the poop and 
h o ld  a conversation w ith  him . H is  view  was, 
th a t i f  the  captain had kept his presence of m ind ’ 
he w ou ld  have known th a t the C ity  o f  C o r in th  
had made up her m ind  to  go s tra ig h t across his 
bows, and he would have done a t once, when he 
saw the green lig h t, th a t wh ich he d id  at the last 
mom ent, when i t  was too late. W hether any

action on the  p a r t of the T a s m a n ia , when the 
green l ig h t  was f irs t  seen, could have prevented 
a co llis ion is a m a tte r on w h ich  no certa in  op in ion 
is expressed. I  am unable to agree w ith  the v iew  
o f the C ourt o f Appeal. I t  m ust he borne in  
m in d  th a t, u n t i l  the h u ll and sails o f the C ity  o f  
C o r in th  came in  view, the officer in  charge of the  
T a s m a n ia  cou ld know  no th in g  of the approach
in g  vessel o r o f its  course, except w hat he 
could in fe r fro m  the lig h ts  wh ich he had seen. 
H e knew  th a t i t  was a sa iling  vessel; he knew 
th a t i t  had sta rboarded ; bu t he could no t know 
w hat so rt o f a sa iling  vessel i t  was. In  his 
exam ination in  chief, the captain o f the T a s m a n ia  
says, th a t when he f irs t  saw the green lig h t  he 
d id  not expect to  see a s h ip ; he expected to  see a 
sm all c u tte r ask ing h im  to  take a p ilo t ashore o r 
something lik e  th a t ; he d id  not th in k  a ship 
would do such a foo lish th in g — he d id  no t expect 
a ship would do such a th in g  as cross his ship’s 
bows. I t  was said in  argum ent th a t th is  was an 
a fte rthough t, a mere inven tion  on the p a rt o f the  
cap ta in ; h u t i t  does not seem to be an improbable 
story. I t  seems to  have been accepted as a 
ra tio n a l exp lanation a t the tr ia l,  and there was 
no t a word of cross-examination about it .

N o r can I  agree w ith  the M aster o f the R olls th a t 
i t  was an id le  th in g  on the p a rt of the  captain to  
in qu ire  w hether bis own lig h ts  were burn ing. I f  
h is lig h ts  were no t b u rn in g  there would be 
no th in g  to  w arn  the approaching vessel o f its  
danger; the on ly  chance o f escape w ou ld  be fo r  
the captain of the T a s m a n ia  to a lte r h is course 
at once, w ith o u t regard to  the regulations. On 
the other hand, i f  the T a s m a n ia 's  lig h ts  were in  
order, i t  w ou ld  be a m ost im prudent and danger
ous th in g  to  a lte r the T a s m a n ia ’s course so long 
as there was any p o ss ib ility  of the approaching 
vessel avo id ing co llis ion  by keeping out of the 
way o f the T a s m a n ia . F o r an y th in g  th a t the 
captain of the T a s m a n ia  could have known, i t  
m ig h t have been the case th a t a t the  ve ry  
moment when the green lig h t  opened the 
approaching vessel was in  the act o f a lte rin g  her 
lie im  in  order to pass the T a s m a n ia  on her po rt- 
side, tru s tin g  to  the T a s m a n ia  keeping her course, 
as she was bound to  do under the  regulations. 
I f  th a t had been the case, and i f  the  T a s m a n ia  
had not kep t her course, i t  would have been 
d iff ic u lt indeed fo r  the  T a s m a n ia  to have ju s tified  
her action in  a cou rt of law. She m ig h t have 
been held solely to  blame. How  could the 
captain o f the T a s m a n ia , having seen no th ing  
b u t the lig h ts  of an approaching vessel, know 
w hat was passing in  the m ind of th a t vessel’s 
captain P How  could he te ll tha t th a t vessel had 
determ ined a t a ll hazards to  cross his bows P In  
po in t o f fact, ju d g in g  from  w hat appears in  the 
evidence o f the surv ivo rs  of the C ity  o f  C o r in th ,  
she had form ed no de term ination whatever w ith  
reference to  the T a s m a n ia  when she opened her 
green l ig h t ;  apparently  she had no t seen the 
lig h ts  of the T a s m a n ia , and d id  not know  th a t 
she was in  the way. N o r, again, do I  th in k  th a t 
i t  ought to  be assumed th a t the  in q u iry  as to the 
lig h ts  took any appreciable tim e. C e rta in ly  
there is no evidence th a t i t  d id. There is 
evidence th a t the re  was a man whose d u ty  i t  was 
to  attend to  the lig h ts ; there is evidence th a t the 
man on the look-out tu rned  round the m oment he 
saw the green lig h t  and ascertained th a t the 
T a s m a n ia ’s lig h ts  were bu rn ing  b r ig h tly , so th a t
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i t  w ou ld  be a mere m a tte r of h a ilin g  along the 
deck, and the answer m ig h t have been, and pro
bab ly  was, reported in s ta n tly . B u t i t  is to  be 
observed th a t, whether the in q u iry  took any tim e 
o r not, i t  is clear, i f  you accept the evidence of 
the  captain, i t  d id  not delay h is action fo r a single 
moment. H e d id  not th in k  he would be ju s tifie d  
in  depa rting  fro m  the regulations u n t il he could 
see som ething of the approaching vessel, ih e  
m om ent he caught a glim pse of her lie  pu i 
helm  hard  down. F u rth e r, 1 am unable to  hnd 
any trace of anyth ing  lik e  a consulta tion between 
the captain and the mate at the c r it ic a l moment.
I t  seems to  me th a t there was no th ing  im proper, 
n o th in g  tend ing  to  show irre so lu tion  or hesita tion 
on 'th o  p a rt of the captain in  his des iring  to  have 
the mate beside h im  when he was w atch ing to  
see w hat the lig h t  w ou ld  do and w hat sort of a 
vessel i t  was th a t was coming. C e rta in ly  i t  was 
an advantage to  have the m ate-there, i f  i t  were 
on ly  fo r  the purpose of he lp ing  to  ca rry  out such 
orders as the exigency of the case m ighty require.
A  suggestion was made th a t the captain s orders 
to  the helmsman were in te rfe red  w ith  by  the 
second mate. I  notice the suggestion m erely to r 
the purpose of saying tha t, in  m y opinion, i t  is 
no t supported by the  evidence. I n  the resu lt, 
therefore, I  am of opin ion th a t the  charge ot 
negligence against the T a s m a n ia  has not been 
established. I t  is not w ith o u t m uch considera
t io n  th a t 1 have come to  the conclusion th a t the 
unanim ous judgm en t of the C ourt of Appeal, 
supported as i t  is by the op in ion of th e ir  nautica l 
assessors, ough t to  be reversed. Speaking to r 
m yself, I  could have m uch wished th a t m  th is  
case, and in  a ll cases of th is  sort, your Lordships 
also could have the advantage of sk illed  advice. 
B u t I  m ust say th a t I  am disposed to  m is tru s t a 
view  of the facts of the case w h ich  d id  not present 
its e lf a t the tim e  to those who heard the story 
from  the lips  of the witnesses, and I  cannot help 
adding th a t I  th in k  i t  w ould have been a m atter 
of regre t, and no t perhaps of the best example, 
i f  vou r Lordships had been compelled to  determ ine 
the  case against the captain of the T a s m a n ia ,  
upon a ground th a t was no t urged d u rin g  the 
tr ia l and in  reference to  w h ich  he was asked no 
questions, and given no oppo rtun ity  of explana
tion . I  concur in  the m otion  w h ich  has been

^Lord '^M oR R is .— [A fte r  s ta ting  the facts, his 
Lo rdsh ip  con tinued :] M y  L o rd s : On the evidence I  
w ou ld  inc line  to  the op in ion th a t the captain of 
the T a s m a n ia  acted as p ro m p tly  as a reasonable, 
p ruden t man could, who was called on suddenly on 
seeing the green l ig h t  of the C ity  o f  C o r in th  w ith in  
about fou r lengths of his vessel. H e  knew he was 
on his own r ig h t  course, and i t  seems to  me an 
aw kw ard argum ent on the p a rt o f the respondents 
th a t the captain of the T a s m a n ia  was at once to  
a rrive  at a d is tin c t and clear conclusion th a t the 
C ity  o f  C o r in th  was pertinaciously  to  continue m  
the w rong course w h ich she had taken since he 
had f irs t  sighted her. F rom  the tim e  he saw the 
green l ig h t  of the C ity  o f  C o r in th ,  and thereby 
could fo r  the f irs t  tim e  a t a ll know  o r anticipate 
an y th in g  of danger fro m  the w rong course taken 
by the C ity  o f  C o r in th , u n t il the collis ion actually 
took place, was a m a tte r of seconds of tim e, not 
more ce rta in ly  than a m inute. H e should con
sider the g ra v ity  of departing fro m  his r ig h t 
course, and w hether i t  would be ju s tifia b le  to  do 
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so in  consequence o f the im m inen t danger. The 
po licy  of m aking  rules is th a t they should be 
observed. In  m y opinion, large allowance should 
he made fo r  sudden consideration whether 
d irec to ry  ru les should he disobeyed m  order to  
avoid collision, and, when such co llis ion  is caused 
by the  m isconduct of the  p a rty  com plaining, 
there should, in  m y opinion, be ve ry  clear proot 
of con tribu to ry  negligence. I  cannot concur in  
the opin ion th a t the in q u iry  by the captain ot the 
T a s m a n ia  whether his own lig h ts  were p rope rly  
bu rn ing , was a useless one. I f  his own lig h ts  
were no t r ig h t  i t  m ig h t account fo r  the strange 
course the  C ity  o f  C o r in th  had taken ; w h ile , i t  
b u rn in g  properly , he m ig h t expect th a t the C ity  
o f  C o r in th  would, a t the last moment, a lte r her 
helm  and pass the T a s m a n ia . N o r  do I  consider 
i t  at a ll unreasonable th a t a t such a supreme 
moment he should have called his m ate beside 
him . I n  m y opinion, the captain o f the T a s m a n ia  
d id  no t act w ith  irreso lu tion , h u t gave his order 
to  p u t his he lm  hard  down, reasonably, p ro m ptly , 
and w ith  decision. I  should, however, have fe lt 
<rreat, i f  not insuperable d ifficu lty , ac ting  on m y 
own opinion, in  reversing the_order o f the C ourt 
of Appeal in  a case of th is  k ind , except fo r  th is  
reason : the whole course of the t r ia l  before 
B u tt  J. was on an en tire ly  d iffe ren t contention 
on the pa rt of the respondents. There is no trace 
of any contention tha t the captain of the T a s m a n ia  
delayed im p rope rly  in  changing his course when 
i t  became necessary to avoid im m inen t danger ; 
on the  con tra ry, the charge was th a t he had 
im p rope rly  a ltered his course, and thereby led to  
the collision. The evidence was addressed tc  o - l t  
contention, and i t  would be most dangerous and 
un fa ir, in  m y opinion, to spell ou t conclusions on 
a new issue from  answers in  the evidence w hich 
were given to  questions on a d iffe rent and incon
sistent issue. I  confess I  should have much 
wished fo r  the assistance o f sk illed  nautica l 
assessors in  dealing w ith  such a case as the 
present; bu t, as I  cannot find  satis factory evidence 
on w h ich  the  T a s m a n ia  should he held to blame, 
I  th in k  the judgm en t o f B u tt,  J. should be
restored. _  , D ,,

O rd e r a p p e a le d  f r o m  reversed. JJecree o j B u t t ,  
J . resto red , w i th  costs i n  th is  H ouse  a n d  
below.

S olic ito rs  fo r  the appellants, W a lto n s , B u lb ,  
and Johnson . _ 77 ,7 ,

Solic ito rs fo r the respondents, O e lta t ly  ana
W a rto n . _________ ____________ _

JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL.

Dec. 3, 4, 5, 6,10,1889, a n d  A p r i l  30,1890. 
(P resent: The R ig h t Hons, the L ord Chancellor 

(H a lsbury), L o rd  B ramw ell, S ir B arnes P ea
cock, and S ir R ichard  Couch, w ith  N autical 
A ssessors.)
T he Shaw , Sa v il l , and A lbion  Company v .

T he T im aru  H arbour B oard, (a ) 
on appeal prom the  supreme court op new

ZEALAND.

P i lo t —  N eg lig ence  -  L ia b i l i t y  o f  h a rb o u r b o a rd  
— N e w  Z e a la n d  H a rb o u rs  A c t 1878, ss. 4J, to , 
76, 215, 227.______________________ ___________

1 (c) Reported by C. E. MALDEN, Esq., Barrister-a t-Laff.
3 - X
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A  h a rb o u r bo a rd  w as  em pow ered by s ta tu te  to  
license p i lo ts  f o r  the p u rp o s e  o f  a c t in g  w i th in  
th e ir  d is t r ic t .  P ilo ta g e  w as  n o t com pu lso ry  i n  
the d is t r ic t ,  a n d  the p i lo t  m ade h is  ow n  b a r'q a in  
w ith  the sh ipo w ne r. The h a rb o u r  m a s te r, w ho  
w as a lso  a  d u ly  licensed p i lo t ,  w as  a c tin g  as p i lo t  
to  a  vessel, engaged by the ow ne rs  themselves 
w hen  she w as w h o lly  lost, th ro u g h  h is  neq liqence  
a n d  d e fa u lt .  J *

H e ld , th a t the h a rb o u r b o a rd  w ere n o t responsib le  
as the y  w ere o n ly  e n tit le d  u n d e r the s ta tu te  by  
w h ic h  they w ere  c o n s titu te d  to issue licences, a n d

'licensed ^  tke  ne9 l i 9enoe ° f  those they

J u d g m e n t o f  the c o u rt be low  a ff irm e d , u p o n  d iffe re n t  
i g ro u n d s , a n d  w i th  a  v a r ia t io n .

T his was an appeal by the Shaw, Savill, and 
A lb io n  Company L im ite d  from  a judgm ent or 
order of the C ourt of Appeal of New Zealand, 
dated the 7th M ay 1888, whereby on m otion 
b y  the present respondents fo r a nonsuit o r a 
new t r ia l in  an action in  the Supreme C ourt of 
■New Zealand, C anterbury D is tr ic t, in  which 
action the appellants were p la in tiffs  and the 
respondents defendants, i t  was adjudged th a t 
judgm ent should be entered fo r the defendants 
w ' * ! , c° s*s, d00Z., and disbursements exclusively 
a ttr ibu tab le  to  the defence of want o f notice of 
action, and th a t the  p la in tiffs  should have a ll 
costs and disbursements of the proofs o f a ll 
m atters of fact in  the case except the costs re la 
tiv e  to  proof of notice o f action.

The appellants were a company, incorporated 
under the Companies A cts, having th e ir  head 
office in  London, and an agent in  New Zealand 
named E itch ie . They carried on business w ith  
JNew Zealand, and were on the 12th June 1886 
the owners of a vessel called the L y tte lto n ,  o f 1110 
tons reg ister, then ly in g  w ith  a cargo o f wool and 
merchandise on board in  the po rt o r harbour of 
lim a ru , in  New Zealand.

The respondents were tho T im a ru  H arbour 
-Board, a body corporate under the T im aru  
H arbour A c t 1876 and the Harbours A c t 1878 
having ju r is d ic tio n  over and w ith in  the po rt or 
harbour of T im aru . 1 ul

The action was b rough t by the appellants to 
recover the sums of 15,60(8., the value o f th e ir  
vessel the L y tte lto n ,  and 17,3021.16s. 8d „  the value 
of the cargo on board her, as damages fo r the

Ro1ie?tn^ anddfn aUi to f  the resPondents’ servant 
irfc, fetlo™ , the deputy harbour master and

S e ’ n C l  ln  Chf 8f  of the ^ t t e l t o n  at the 
f } “ ® % !  los® and damage here inafter men
tioned, and by whose negligence i t  was alleged bv

w holiy^os“  hS L y t te l to n  and her carS° were
The respondents in  th e ir  amended defence bv

pleaded °theSgene ra / issue,hde^dng°anS t i^ a lle g a ^

S K f t a s r 01 d ,i" '  “ d io th- : “ “ d
sa ^a m e n d e d  ̂ statement8 0? ^ fa n lts  in  the
p la in t if fs ’ alleged cause o f aotionm ’+nnl 00i 19t ltn tAng' the 
passing o f the  above A c t J «  ° ^ P > « e a fte r the  
operation, and no notice h i w r it in f-  s L l s  ^  SS“ 6 ,11?*0 
t i f f  o r h is  so lic ito r specify ing  S1?nedcby  Piain-
was given to the defendant one montebefore^ueh 
was commenced, pursuant to r  . ore sn°n action
of the above Act ? * to the Provisions of sect. 227

and in  the th ird  paragraph o f th e ir  defence 
That the alleged acts and defaults mentioned in

i' .10. ‘jiTfnded statement of claim, as constituting the 
p la in tiffs alleged cause of action, took place after the 
passing of the Harbours A c t 1878, and a fte r the said 
Act came into operation, but the said action was not 
commenced w ith in  three months after the commission 
of such alleged acts and defaults, or any of them 
pursuant to  the provisions of sect. 227 of the above 
Act.

The defendants in  th e ir  defence fu r th e r  t ra 
versed the incorpora tion  o f the p la in t if f  company, 
the ownership of the L y t te l to n  and her cargo, and 
th e ir  respective values. They denied th a t the 
vessel was la w fu lly  us ing the  h a rb o u r; th a t she 
was under the  care or contro l o f the defendants, 
or the ir-se rva n ts ; th a t they had con tro l o f the 
navigation  of the vessel in  leaving the harbour ; 
th a t the defendants caused Robert S torm  to take 
charge o f the vessel fo r any purpose; th a t Robert 
S torm , in  w hat he was alleged to have done, was 
acting w ith in  the scope o f his a u th o rity  o r d u ty ; 
tha t there was any negligence on the pa rt o f 
> to im ; and tha t the w reck o f the L y t te l to n  was 
caused by any act o r de fau lt on the p a rt o f the 
said Robert S torm , w hether negligent o r other-
T ? '  io?oey adm itted ^ a t  under the H arbours 
A c t  1878, and certa in  bye-laws thereunder 
made, the defendant board had ju r is d ic tio n  over 
and w ith in  the p o rt or harbour o f T im aru . They 
alleged th a t i f  S to rm  rendered any such services 
as alleged, he d id  so m ere ly on behalf of the 
p la in tiffs  and not as the servant of the defen
dants ; tha t no p ilo tage d is tr ic t had been created, 
and no pilotage rates were charged by the 
defendants, and th a t the services rendered by 
S torm  were g ra tu ito u s ; th a t the prox im ate  cause 
ot the loss was the negligence of the m aster and 
crew oi uhe p la in t if fs ’ vessel, o r the negligence of 
the m aster of the steamship G ra fto n , in  tow  of 
which vessel (engaged by  the p la in tiffs ’ agents) 
the L y t te lto n  was, sho rtly  before the  accident 
causing her loss, and tha t a fte r the  s in k in g  of 
the vessel she and her cargo m ig h t have been 
saved by the exercise o f due care and s k il l on the 
pa rt o l the p la in tiffs , th e ir  servants, o r agents.

th e  action was tr ie d  a t W e lling ton , in  New 
Zealand, before Richm ond, J. and a special ju ry  
on M arch 1887. J J ’

The ou tline  o f the circumstances g iv in g  rise to 
the action and the facts as regards tho notice 
o l action and the commencement of the  said 
action proved o r adm itted  at the t r ia l  were as 
fo llo w s :—

, of T im aru  is on the eastern coast of 
M idd le  Is land, New  Zealand, and is a roadstead 
harbour facing north-easterly. A  curved break
water leading about N .E . and by  N . protects the 
harbour to the southward and eastward. On the 
no rth e rn  side of' the breakwater is a w harf 
opposite to  and in  a line  w ith  the seaward end of 
wh ich are three— buoys a chequered buoy, d is tan t 
about 60 fathom s from  the end o f the w h a r f ; a 
i ed buoy, about 300 feet from  the chequered 
buoy ; and a buoy known as the w reck buoy, about 
9o4 feet fro m  the red.

The lim its  o f the  harbour were defined by 
Governor’s w a rran t in  the Gazette o f 22nd Feb 
1883, and i t  was proved th a t the L y t te l to n  was at 
the tim e of the  accident, and a t the tim e  at which 
she sank, w ith in  the lim it  so defined.

H ie  respondent board had under sect. 49 
of the H arbours A c t 1878 power to  appo int 
and employ a harbour master, p ilo ts, and other 
officers and servants, the salaries to be pa id out
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o i the  harbour fund, and one person being com
pe tent to  ho ld tw o or more of such offices.

U nder sect. 76 of the above A c t, the hoard 
had power to  appoint licensed p ilo ts  to act w ith in  
a d is tr ic t  attached to  the harbour under th e ir  
con tro l, the lim its  of such d is tr ic t to  be defined 
by the  Governor under sect. 76, and the 
lim its  so defined to be gazetted. 1 he board to 
f ix  the p ilotage rates to  be pa id w ith in  such
d is tr ic t.  , , ,

Sects. 109 to  131 deal w ith  the  powers to  
charge dues. Sect. 171 of the A c t of 1878 p ro 
v ided as to w hat the harbour fun d  should consist 
of, and sect. 172 as to how the fu n d  should be d is
posed of. B y  sect. 8 of the H arbours A c t 1878 
Am endm ent A c t 1886, sect. 172 of the A c t of 
1878 was repealed, and i t  was enacted th a t a ll 
moneys a ris ing  from  any of the sources mentioned 
in  the said A c t shall . . .  be pa id in to  an
account called the  H a rbour F und  A ccount . . .
w h ich  by sect. 9 of the said am ending A c t shall 
be applied by the board in  paym ent of a ll charges 
and expenses incurred  in  ca rry ing  the Harbours 
A c t 1878 in to  execution, and in  do ing and per
fo rm in g  a ll acts and th in gs  w h ich  the  board are 
by  the said A c t . . . empowered o r required
to do, execute, and perform .

B y  sect. 215 of the A c t o f 1878, the harbour 
board was empowered to  make bye-laws, pursuant 
to  w h ich  power the fo llow ing  amongst other byc
laws had been made by the respondent board : 
On the 6 th  M ay 1880 a bye-law au thoris ing  the 
le vy ing  of certam  p o rt charges; on the 
22nd Feb. 1881 a bye-law au tho ris ing  the levy ing  
o f ha rbou r m aster’s fees; on the 11th Sept. 
1884 a bye-law fix in g  dues, to lls , and charges, 
and reg u la tin g  the conduct of sh ipp ing in  the 
h a rb o u r; on the 12th Oct. 1882 a bye-law 
to  fu r th e r  regulate the mode and place of m oor
in g  and anchoring of ships w ith in  the lim its  of 
the harbour, th e ir  position and governm ent 
w h ils t there, and th e ir  unm ooring and removal 
ou t of the harbour, and g iv in g  certa in  powers to  
the  ha rbour m aster or his deputy.

N o p ilo tage d is tr ic t  attached to  the harbour 
over w h ich  the respondent board had con tro l was 
ever defined by the Governor. P ilotage was not 
com pulsory a t ’T im arn , nor d id  the -board license 
any p ilo t o r p ilo ts  o r charge any specific pilotage 
rate under sects. 75 and 76 of the Harbours A c t 
1878 Vessels com ing in to  po rt were charged 
under the  A cts  and bye-laws amongst other 
th ings  w ith  certa in  p o rt charges and harbour 
m aster’s fees. The L y t te lto n  was charged w ith  
and paid these. The moneys so obtained form ed 
the harbour fund, used fo r  the general purposes 
of the ha rbour as by the above A cts  provided, 
and ou t o f th a t fund  the salaries of the officers of 
the  board were paid. The board employed a 
ha rbour m aster, Captain W ebster, and one R obert 
S torm  as deputy harbour m aster and p ilo t, whose 
d u ty  i t  was to  take charge and con tro l of vessels 
en te ring  o r leaving the  harbour, and to  regulate 
the  m oorings w h ils t there, bu t he had lio  c e rt if i
cate o r licence as a p ilo t.

The L y t te l to n  was loaded a t T im a ru  w ith  a 
cargo o f wool, frozen m utton, and general m er
chandise, w h ich  was shipped on board fo r carriage 
to  Eng land, and of th is  the appellants were the 
bailees. The respondents’ tu g  le ft T im aru  fo r 
repairs about the 31st M ay and d id  no t re tu rn  
u n t i l  a fte r the 12th .Tune, on w h ich  date Cap

ta in  W ebster, the harbour m aster, who le ft 
T im aru  on the 9 th  June, was also absent. I t  
was arranged th a t the G ra f to n , a pow erfu l tw in - 
screw coasting steamer, should tow  the L y t te lto n  
out.

On the 11th the L y t te lto n  was ready fo r  sea, 
and Storm , the deputy harbour m aster, in fo rm ed 
the captain th a t ea rly  on the m orn ing  o f the 1 -th  
he w ould unm oor her, and th a t a lthough the tide  
w ould not he h ig h  u n t i l  eleven, w ith  the  G ra fto n  
to  tow  her i t  w ould be a ll r ig h t.

On the m orn ing  of the 12th, S torm  came on 
board the vessel and took charge, ac ting  as 
p ilo t, and the L y t te l to n  was hauled out from  
the w harf under h is orders, and made fast by 
h is d irections to the chequered buoy. She 
drew 17 feet 2 inches fo rw a rd  and 18 feet 
8 inches a ft, and was in  good sailing tr im . A t  
6 a.m. the pumps were sounded, and i t  was 
found th a t she was t ig h t.  The G ra fto n  was at 
the  red buoy, and her master was in fo rm ed th a t 
the L y t te l to n  was ready and her hawser was sent 
on board the  tu g  and made fast, and the captain 
of the G ra fto n  proceeded to  take steps to^ b r in g  
the G ra fto n  ahead in to  position, b u t w h ils t so 
do ing S torm  cast off from  the buoys, and directed 
the G ra fto n  to  tow  to the shore side of the red
buov. ,

The G ra fto n  accord ing ly commenced tow ing 
w ith  60 or 70 fathoms scope of hawser between 
the vessels, the G ra fto n  then being broad-off 
on the p o rt bow of the L y t te l to n , and having the 
red buoy on her starboard side. The hawser 
then fou led the  buoy, tigh tened, and brought 
the  head of the G ra fto n  about north . The 
helm of the L y t te lto n  was starboarded, her 
head b ro ug h t to  the north-west, the hawser 
cleared, and the vessels passed the red buoy. 
The L y t te l to n  kep t her helm  a-starboard u n t il 
about her own leng th  past the buoy, when S torm  
ordered the helm  to  be steadied. The G ra fto n  
was s t i l l  endeavouring to  get in to  position, the 
L y t te lto n  no t be ing propeyly astern of her, and 
they thus passed the wreck buoy.

In  these circumstances those on hoard the 
L y t te l to n  fe lt her tw ice touch s lig h tly  a ft, and her 
helm  was by S torm ’s orders im m edia te ly  ported 
and she was b rough t head to  sea w ith  the G ra fto n  
abaft the beam, and as in  the position in  which 
the vessels then  were i t  was useless to  continue 
tow ing, the  G ra fto n  came astern, cast off, and 
prepared to  come up on the starboard side, and 
take the rope again.

Before the  L y t te l to n  had los t way Storm  
ordered her anchor to  be le t go in  shallow water. 
The p o rt anchor was then le t go in  obedience to 
S to rm ’s orders, and the vessel was fe lt  to  s trike  
tw ice  heavily. I t  was sho rtly  afterwards found 
th a t the vessel was m aking water fas t fo rw a rd ; 
she settled down, and in  about tw en ty  m inutes 
from  the tim e  the anchor was le t go the vessel 
sank. .

A f te r  the accident the harbour was dragged in  
order to  discover the po rt anchor, and divers 
employed by various parties examined the wreck, 
w ith  the resu lt th a t in  Sept. 1886 the  po rt 
anchor was found by a d iver, its  stock bent, and 
the stock, shank, and one fluke th rou gh  the 
bo ttom  of the vessel fo rw a rd  of the step o f the 
foremast. .

The defendants’ case as to the  s in k ing  o f the 
’• vessel was, th a t she was m aking  water when she
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started, and th a t th is  caused her to  s in k : b u t ' 
according to the fin d in g  of the ju r y ’ the 
p la in tiffs  case th a t the vessel was holed by her 
anchor being im properly  le t go by  S to rm ’s orders 
was c learly  established.

B y  sect. 227 o i the H arbours A c t 1878 i t  is 
enacted th a t

N° p la in tiff shall recover in any action commenced 
against any harbour board or person for anything done 
m pursuance of this Act unless such action be com
menced withm threo months after the act committed
molthnlebefor°etlCe hL8 b<3̂  eH en to tho dofei><Hnt one month before such action is commenced of such
intended action, signed by tho plaintiff or his solicitor 
specifying tho cause of such action. solicitor,

•'iih?iSteps taken bL tbe appellants to  com ply 
w ith  the requirem ents o f the above section were
o 'L  i  k 7 SA  M r J - „M - R itch ie> ° f  Dunedin, the 
agent ot the appellant company, ins truc ted  M r 
Maude a so lic ito r o f the Supreme C ourt of Hew 
Zealand, to  g ive the notice on behalf of the 
appellant company, c la im ing 41,5001. fo r  ship 
and cargo by w r itte n  instructions, dated the 
M r  M ly 7 886, ai\d ,notlce of action, signed by
^  t w f  on6’ T S d"7 o ,S1Ven t0  the respondents on the  9 th  A ug . 1886. On the 9th Sept. 1886 
a w a rran t to sue, au thoris ing  M r. Maude to  act 
on behalf o f the appellants, was sealed in  
London, and on the 11th Sept. 1886 the action 
was commenced.

l oRls.e107 tbe P o n t i f fs ’ case on the s ix th
day ot the tr ia l,  the A tto rney-G enera l asked fo r 
a nonsu it: the learned judge  refused a nonsuit, 
Dut stated he w ould reserve a ll or any of 
the points. The defendants then called . then- 
evidence.
i  ™ ® > r y  found a ve rd ic t fo r  the p la in tiffs  fo r 
14,4901. the ship, and 17,3021. 16s. 8d. cargo.

, tben Kave judgm ent fo r  the
p la in tiffs  w ith  costs according to scale, reserving 
leave to  the defendants to  move fo r  a nonsuit, or 
to  enter a ve rd ic t and judgm ent fo r defendants, 
o r to  reduce the damages by the value o f the 
cargo.

On the 26th M arch 1887 the defendants (res- 
pondents) gave notice of m otion in  accordance 
w ith  the leave reserved a t the t r ia l fo r a nonsuit 
or ju d g m e n t fo r  the defendants, o r fo r  a new

On the 12th Sept. 1887 the defendants 
served the p la in tiffs  w ith  notice of m otion to 
enlarge the tim e fo r m oving  fo r a new tr ia l,  and 
fo r  a new t r ia l on the ground of the alleged dis
covery o f evidence since the t r ia l which i t  was 
alleged could not before the t r ia l of the action 
have been foreseen or known.

B y  order o f the Supreme C ourt o f New Zea-
K«7 ’ i 7 ni eI bUi y  ? ,1?tr l0 t ’ dated the 12th Oct.

1 f defendants tw o motions were removed 
in to  the C ourt of Appeal.

The m otions were heard before the C ourt of 
Appeal of New Zealand, consisting of Prender-
jooq ° i l  E l°hmond and G illies, J J „  in Nov. 
b888’. The Court, on the 5th Juno 1888
(G illies, J. dissenting), directed judgm en t to  be 
entered fo r  the defendants (respondents), on the 
g round of w ant o f proper notice of action, bu t 
found and decided against the defendants 
(respondents) on a ll the  other points raised bv the 
notices of m otion. ■

The appellants moved the cou rt fo r  leave 
to  appeal to  H e r M a jesty  in  Council, w h ich

[P r iv . Co.

leave was granted, subject to  the usual con
ditions.

On the 26th M arch 1889 the respondents 
presented a p e titio n  to  H e r M ajesty in  Council, 
p ray ing  fo r special leave to pre fer and prosecute 
a cross-appeal. The appellants appeared by 
counsel at the hearing of th is  pe tition , and the 
fo llow ing  term s were arranged Respondents on 
th is  m otion agreeing th a t in  the event of the 
board on the p rinc ip a l appeal en tering upon and 
disposing o f the m erits  o f the case apart from  
any question o f w ant of notice, the respondents 
m  p rinc ip a l appeal shall not be pre jud iced as 
regards the m a tte r of costs by reason o f th e ir  no t 
having presented a cross-appeal. N o  order, 
except th a t the question of costs of th is  applica
t io n  be reserved to the hearing of the p rinc ipa l 
appeal.

F in la y ,  Q.C., J . F .  C le rk , and B a tte n  appeared 
fo r the appellants.

S ir I I .  D a ve y , Q.C., K en n e d y , Q.C., and L u s h  
W ilso n  fo r  the respondents.

A  considerable p a rt o f the argum ent was taken 
up w ith  the question whether suffic ient notice of 
action under the local A c t  had been given, which, 
in  the view  taken by th e ir  Lordsh ips, i t  is  not 
necessary to report, and also w ith  the questions 
ot tact as to the loss o f the ship. I t  was fu rth e r 
argued fo r  the respondents tha t S torm , in  acting  
as p ilo t, was not acting  as servant of the board so 
as to make them liable fo r his acts, and th a t the 
board was under no s ta tu to ry  d u ty  o r ob liga tion  
to  provide pilotage, and there could be no remedy 
against the funds in  th e ir  hands, and th a t S torm  
was not ac ting  w ith in  the scope of his duties as 
/a rb o u r master, and had no au th o rity , except 
from  the appellants themselves, to take charge of

le ship. The board had no power to  enter in to  
pilotage contracts at a ll.

A t  the  conclusion of the argum ent th e ir  Lo rd - 
ships took tim e  to consider th e ir  judgm ent.

de livered 'b°y~T lie ir  L ° rcisbips’ j udg ment was

The Lord Chancellor (H a lsbury).— This is an 
appeal by a company c a rry in g  on business as 
shipowners against a ju dg m en t of the C ourt of 
Appeal of New Zealand, whereby judgm en t was 
entered fo r tho defendants, the T im aru  H arbour 
Board. I  he p la in t if f  company owned a vessel 
called the L y tte lto n ,  and on the 12th June 1886, 
w h ile under the conduct and management of a 
person named Storm , the L y t te lto n  was sunk, as 
was alleged, by w ant of due care by Storm , who 
was a licensed p ilo t, and also was the deputy 
harbour master of the harbour of T im aru  The 
cause was tr ie d  before Richm ond, J. and a 
special ju ry , and a ve rd ic t was found fo r the 
p la in tiffs  both fo r  the value of the ship (14,0001.) 
and fo r  the value of the cargo (17,0001.). Leave 
was reserved a t the t r ia l  to enter a ve rd ic t fo r 
the defendants in  lieu thereof upon various points 
of law. The m a jo r ity  of the C ourt of Appeal, on 
the ground th a t no suffic ient notice of action as 
required by a local .statute had been given by the 
p la in tiffs , entered judgm ent fo r  the" defendants,
?i aPPeal is b rought against th a t order of
the New Zealand C ourt o f Appeal.

W ith  respect t o  the questions of fact invo lved in  
th is  appeal, th e ir  Lordsh ips are o f opin ion th a t no 
ground has been shown fo r d is tu rb in g  the ve rd ic t 
ot the ju ry . They are o f opin ion th a t the loss of
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the vessel was due to the m ismanagement and 
w ant of s k il l o f the person then acting  as p ilo t, 
and th a t the management o f the tu g  d id  not in 
any m ate ria l degree con tribu te  to  the catastrophe 
w hich happened. In  th is  view  of the facts they 
are confirm ed by the opin ion of the nau tica l 
assessors. The next question raised on the 
appeal is the v a lid ity  of the notice of action, and 
th is  in  tu rn  depends upon the p roo f o f agency in  
the person by whom, in  fact, the notice of action 
was given. T ha t question was a question of fact, 
and i f  no arrangem ent had been a rrived  a t by  the 
parties m ust have been subm itted to the ju ry . 
B y  consent, th a t question was w ith d ra w n  from  
the  consideration of the ju r y  and le ft fo r  the 
de term ination of the court. I t  is not necessary 
fo r  th e ir  Lordsh ips to  express any op in ion upon 
th is  pa rt o f the case, inasmuch as the serious 
and im p o rtan t ground upon which the case was 
argued depended on the competency, in  po in t of 
law, o f the T im a ru  H a rbour Board as constitu ted 
by statute to enter in to  pilotage contracts, o r in  
th e ir  corporate capacity to  employ a person as 
p ilo t fo r  the conduct and management of a 
pa rticu la r vessel. Now, the am b it o f the 
harbour board’s powers is prescribed by 
statute. T ha t fo r  th e ir  own purposes they 
m ig h t employ a p ilo t fo r  the purpose of 
m oving vessels w h ich neglected the orders 
of the harbour m aster in  his capacity of 
adm in is te ring  the shipp ing in  and about the har
bour, may be tru e  enough. B u t th e ir  sole du ty, 
as constitu ted by statute, in  respect of p ilo ts  was 
to  license p ilo ts  between whom and themselves 
the on ly  re la tion  w h ich  the law  contemplated as 
ex is ting  was th a t they should be under th e ir  
supervision and under th e ir ju r is d ic tio n  fo r  the 
purpose of being du ly  licensed; h u t once licensed 
the p ilo t had to  make his own barga in w ith  the 
shipowner, and would in cu r in  th a t contract of 
p ilo tage on ly his own personal lia b il ity  fo r  the 
due performance o f his du ty . The sta tu te  and the 
rules made under i t  seem care fu lly  worded so as 
to  exclude the notion tha t the harbour board, in  
its  corporate capacity, is ac ting  as p ilo ts  fo r the 
vessels frequen ting  the harbour, and th e ir Lo rd - 
ships are of opin ion th a t what is no t pe rm itted  to 
the harbour board under the  s ta tu te  is p ro
h ib ite d ; they are not there fore authorised to 
pledge pub lic  funds fo r  the purpose of en tering  
in to  p riva te  engagements, and cannot be held re 
sponsible fo r  the defau lt of th e ir  harbour master, 
who in  fac t was acting  as p ilo t fo r  the vessel, not 
in  the view th e ir  Lordsh ips take o f the facts as 
harbour master, bu t as p ilo t engaged by the 
parties themselves, and was on ly h im se lf per
sonally liable fo r  ac ting  in  the capacity of p ilo t, 
though he happened to  f i l l  the character of deputy 
harbour m aster at the same tim e.

The facts o f the case are peculiar in  th is  respect, 
th a t the transaction in  question was out of the 
o rd ina ry  course o f d u ty  in  more aspects than one. 
I t  would he in te llig ib le  th a t the harbour board 
should w ith  th e ir own tu g  and harbour master 
aid vessels in  entering or departing  from  the 
harbour, hav ing  taken care th a t bo th th e ir  har
bour master and the appliances a t his command 
were suffic ient fo r  the purpose of e ffecting the 
object desired. In  th is  case the tu g  boat (by 
w h ich the harbour board were in  the hab it of 
assisting vessels as they did) was ou t of rep a ir ; 
the parties, at th e ir  own risk , appear to  have

employed a steam -tug no t the p ro pe rty  o f or 
h a b itu a lly  under the command of the harbour 
master. A nd , when i t  is remembered th a t the 
accident its e lf happened p a r tly  by reason o f the 
inappropriateness of the steam -tug employed fo r 
the  purpose, i t  is not an un im p o rtan t top ic  fo r  
consideration th a t even the o rd in a ry  practice of 
the harbour board, whether authorised or no t by 
law, was not the practice in  fo llow ing  w h ich  th is  
accident happened, bu t the e rro r of the p ilo t in  
a ttem p ting  to  conduct an operation by a vessel 
not used by the harbour board, and inappro
p ria te  fo r  the purposes fo r w h ich  i t  was selected 
by the parties now com plaining. T h e ir Lordships, 
however, are of op in ion tha t, even had the m is
fo rtune  happened in  the use of the steam tu g  
according to  the o rd ina ry  practice and by the 
person who, as a m a tte r o f fact, was the harbour 
master, the harbour board had no a u th o r ity  to  
enter in to  such a contract, as they  were not 
en titled  by sta tu te themselves to  become p ilo ts , 
b u t on ly  to  license others fo r  th a t vocation. 
T he ir Lordsh ips w ill,  therefore, hum bly  advise 
H e r M ajesty th a t th is  appeal should be dismissed, 
and th a t the judgm ent of the C ourt o f Appeal 
of New Zealand should be varied by en tering  
judgm en t fo r  the defendants, and th a t the 
appellants pay the costs of the su it and of th is  
appeal.

S o lic ito rs fo r the appellants, W a lto n s , B u b b , and 
Johnson, fo r H a rp e r  and Go., C hris tchurch , New 
Zealand.

Solic ito rs fo r the respondents, L o n g b o u rn e , 
Stevens, and P o w e ll, fo r P e r r y  and P e rry , T im aru , 
New  Zealand.

Supromo Court of Jutricato.

COURT OF APPEAL.

T h u rs d a y , M a y  15, 1890.
(Before L o rd  Esheii, M.R., Fey and Lopes, L.JJ., 

assisted by N autical Assessors.)
The A ssyrian, (a)

ON APPEAL EROM THE PROBATE, DIVORCE, AND 
ADM IRALTY D IVISION (AD M IR A LTY ).

D a m a g e  to cargo  —  S crew  a lle y  —  M a tte rs  o f  n a u 
t ic a l  s k i l l  —  T r in i t y  M a s te rs  —  E v id e n ce  — 
P ra c tic e .

I n  A d m ir a l t y  a c tio ns , w here  the c o u rt is  ass is ted  by  
n a u t ic a l assessors, evidence as to  m a tte rs  o f  
n a u t ic a l s k i l l  a n d  know ledge is  n o t a d m iss ib le , 
a n d  hence, w here  i n  a  dam age to ca rgo  a c tio n  the  
ju d g e  f o u n d  on  the ad v ice  o f  h is  assessors th a t  
a l l  screw a lle y s , how ever w e ll m a de , m a y  e m it 
sm e lls  w h ic h  m a y  dam age sens itive  cargo  stowed  
i n  the v ic in i t y ,  the C o u r t o f  A p p e a l, be ing  assisted  
by assessors, r e f  used to a llo w  the a p p e lla n ts , the  
sh ip o w n e rs , a t the h e a r in g  o f  the a p p e a l, to  c a ll  
evidence to  show  th a t the p a r t ic u la r  screw a lle y  
d id  n o t e m it a  sm e ll, o n  the g ro u n d  th a t i t  w as a  
qu es tion  o f  n a u t ic a l s k i l l  a b ou t w h ic h  evidence  
co u ld  n o t be g iven .

T ins  was an appeal by the defendants fro m  a deci
sion of B u tt,  J. in  a damage to cargo action.
(a) Reported by J. P. ASPINALI, and B utler A spinalt,, Esqrs.,

Barristers-at-Law.
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The action was in s titu te d  by the owners o f a 
cargo o f flo u r against the owners o f the steam
ship A s s y r ia n , w h ich  carried the  flo u r from  
Am erica  to  L iverpoo l.

On de live ry  o f the cargo to  the p la in tiffs , p a rt 
of i t  was found to be ta in ted  w ith  a smell, and i t  
was in  respect o f th is  damage th a t the action was 
brought.

I t  appeared th a t p a rt of the cargo was stowed 
in  the im m ediate neighbourhood o f the ship ’s 
screw alley.
. B u tt,  J. gave ju dg m en t fo r the p la in tiffs , f in d 
in g  as a fac t th a t the flou r when shipped was in  
good order and condition, and was delivered 
damaged. In  the course of h is ju dg m en t the 
learned judge  stated tha t, w h ils t he could not 
state the precise cause of the in ju ry , he had been 
advised by his assessors th a t a ll screw alleys, 
however w e ll made, m ay em it smells w h ich may 
damage sensitive cargo stowed in  the v ic in ity , 
and th a t th a t perhaps was the cause o f the pre
sent damage.

The question o f the damage be ing caused by 
the screw alley had no t been raised at the t r ia l  
by counsel, and no evidence bad been directed 
to  it.

S ir  W a lte r  P h i l l im o r e  (w ith  h im  D r. B ailees), 
fo r  the appellants, asked leave to  ca ll evidence to  
show th a t th is  p a rtic u la r screw alley d id  no t 
em it any smell. The m in d  of the judge was 
influenced by th is  advice o f the E ld e r B re th ren. 
W e could have given evidence to show th a t the 
A s s y r ia n ’s screw a lley  was so constructed as to 
make i t  impossible to em it a smell. [E sher, M .B . 
— This is a m atter depending on a nautica l know 
ledge o f ships, and when the cou rt has sk illed  
advice you cannot g ive such evidence.] I t  m ay 
be th a t in  most ships the  screw alleys do em it 
smells, b u t I  can show th a t in  th is  p a rticu la r 
case no sm ell cou ld be em itted. The assessors 
have never seen th is  p a rtic u la r ship, and however 
valuable th e ir advice, they cannot speak w ith  
ce rta in ty  as to  th is  ship.

B a rn e s , Q.C. (w ith  h im  Joseph W a lto n ) , fo r the 
respondents, was no t called on.

L o rd  E sher, M .R .— I t  seems to  us th a t th is  
advice w h ich  was given by the T r in i ty  Masters to  
B u tt, J. was founded upon a nautica l knowledge 
of ships. I  hat is a m a tte r about w h ich  evidence 
cannot be given a t all, and therefore we cannot 
adm it any evidence on th is  appeal.

F ry and L opes, L .JJ . concurred.
The a p p e a l w a s  then  h e a rd , a n d  d ism issed  w ith  

costs.
Solic ito rs fo r the appellants, W a lto n s , Johnson , 

and B ubb .
S olic ito rs fo r  the respondents, P r itc h a r d  and 

Sons.

HIGH COURT OF JUSTICE.

Q U E E N ’S B E N C H  D IV IS IO N .
J u n e  16 a n d  J u ly  1,1890.
(Before H uddleston, B.)

Serraino  and  Sons v . Cam pbell, (a ) 
C h a r te r -p a r ty — B i l l  o f  la d in g — In c o rp o ra t io n  o f

co n d it ions o f  c h a r te r -p a r ty  i n  b i l l  o f  la d in g .  
W here  a  b i l l  o f  la d in g  co n ta in s  c e r ta in  excepted

(a) Reported by W . H . H orsfall, Esq., Barrister-at-Law.

p e r i ls ,  a n d  a f te r  the m  the w o rd s  “  p a y in g  f r e ig h t  
f o r  the s a id  coals a n d  a l l  o th e r c o n d it io n s  as p e r  
c h a r te r -p a r ty ,”  the la t te r  w o rd s  do n o t in c o rp o ra te  
the excepted p e r i ls  i n  the c h a r te r -p a r ty , b u t they  
o n ly  re fe r  to the c o n d it io n s  i n  the c h a r te r -p a r ty  
ejusdem  generis  w i th  the p a y m e n t o f  f re ig h t .

T h e  p la in t i f f s ,  the indorsees o f  a  b i l l  o f  la d in g , sued 
the d e fend an ts  f o r  dam ages f o r  loss o f  goods 
sh ipp ed  o n  b o a rd  the  d e fe n d a n ts ’ vessel.

The goods w ere sh ip p e d  by the c h a rte re r, the c h a rte r-  
p a r ty  c o n ta in e d  the f o l lo w in g  exceptions i n  p r in t :  
“  The a c t o f  Ood, the Q ueen’s enemies, f ir e ,  a n d  
a l l  a n d  eve ry  o th e r dangers  a n d  acc iden ts  o f  the 
seas, r iv e rs , a n d  n a v ig a t io n , o f  w h a t n a tu re  a n d  
h in d  soever, d u r in g  the  s a id  voyage,”  a n d  in  
w r i t in g  a t  the end : “  N egligence clause as p e r  
B a lt ic  B i l l  o f  L a d in g  1885.”

T h e  clause in  the B a l t ic  B i l l  o f  L a d in g  1885 ex
cepted “  S tra n d in g s , c o llis io n s , a n d  a l l  losses, 
even w hen  occasioned by the negligence, d e fa u lt ,  
o r  e r ro r  o f  ju d g m e n t o f  the p i lo t ,  m a s te r, m a r in e rs ,  
o r  o th e r se rvan ts  o f  the s h ip o w n e r.”

T h e  b i l l  o f  la d in g  p ro v id e d  th a t the goods w ere to 
be de live red , “  the  a c t o f  God, fyc., excepted, u n to  
o rd e r o r  to assigns, they p a y in g  f r e ig h t  f o r  the s a id  
coals, a n d  a l l  o th e r c o n d it io n s  as p e r  ch a rte r-  
p a r ty  w i th  ave rage accustom ed.”

H e ld ,  th a t the re ference to  the c h a r te r -p a r ty  d id  
n o t extend the exceptions c o n ta in e d  i n  the b i l l  o f  
la d in g ,  a n d  th a t, as  the goods w ere  lo s t th ro u g h  
the negligence o f  the m a s te r o f  the vessel, the  
p la in t i f f s  w ere e n tit le d  to  ju d g m e n t.

T he p la in tiffs  sought to  recover the sum of 
4471. Is., the am ount w h ich  they alleged they 
had lost as indorsees of a b i l l  o f a lad ing  fo r  a 
cargo of coals shipped on board the  defendants’ 
vessel J o h n  B a n fie ld . The vessel sailed from  
Newcastle-upon-Tyne upon the 20th Dec. 1887, 
fo r  the p o rt of Trapani, b u t was lost near 
Mazzara, on the coast of S ic ily . A  naval cou rt of 
in q u iry  was held a t Palermo, and i t  was found 
th a t the cause of the s trand ing  o f the vessel was 
the careless nav igation  of the m aster and mate of 
the vessel. The p la in tiffs  alleged th a t careless 
navigation  was no t one of the exceptions con
ta ined in  the b i l l  o f lad ing, b u t the defendants 
contended th a t the b i l l  of lad ing  incorporated a ll 
the conditions o f the cha rte r-pa rty  w h ich  was 
subject to  the negligence clause, as per B a ltic  B i l l  
of La d ing  1885, w h ich  excepted careless naviga
tion , and th a t they were therefore not liable.

The cha rte r-pa rty  was dated the 12th Dec. 
1887, and was, so fa r  as is m ateria l to  the present 
case, in  the fo llow ing  term s :

I t  is this day mutually agreed between Henry Campbell, 
of the good ship John Banfleld, of the burden of 750 tons 
or thereabouts, now in  the Tyne, and Fisher, Renwick, 
and Co., as agents for charterers, that the said ship 
being tight, staunch, and strong, and in every way fitted 
for the voyage, shall w ith all convenient speed proceed 
to a loading-place in the Tyne as ordered, and there 
load a fu ll and complete cargo of large steam coals, &c., 
and being so loaded shall therewith proceed to Trapani 
and deliver the same according to the laws and customs 
of the port of discharge to the order of the said freighter 
or his or their assigns, on boing paid freight at and 
after the rate of eleven shillings and threepence per 
ton of 20 cwts. delivered.

The freighter paying all customary dues and duties 
on the cargo and the ship a ll other charges. (The act 
of God, the Queen’s onomies, fire, and all and every other 
dangers and accidents of the seas, rivers, and naviga
tion, of what nature and kind soever, during the said 
voyage, always excepted.) . . .

Negligence clause as per Baltic B ill of Lading 1885.
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The negligence clause in  the B a ltic  B i l l  o f | 
L a d ing  1885 was as follows :

The act of God, perils of the sea, fire, barratry of the 
master and crew, enemies, pirates, and robbers, arrests 
and restraints of princes, rulers, and people, and other 
accidents of navigation excepted. Strandings and colli
sions, and all losses and damages caused thereby, are 
also excepted, even when occasioned by negligence, 
default, or error in judgment of the pilot, master, 
mariners, or other servants of the shipowners. . . .

The fo llow ing  was the fo rm  o f the b i l l  o f lad ing 
g iven by  the  m aster o f the J o h n  B a n f ie ld ,  and 
was dated the 20th Dec. 1887 :

Shipped in good order and well condition by Fisher, 
Renwick, and Co., in  and upon the good ship called the 
John Banfield, whereof is master for the present voyage, 
Anderson, and now lying in  the river Tyne, and bound 
for Trapani, 752 tons, large Newcastle steam coals, and 
are to be delivered in the like good order and well con
ditioned at the aforesaid port of Trapani (the act of God, 
the Queen’s enemies, fire, and all and every other the 
dangers and accidents of the seas, rivers, and naviga
tion of whatever nature and kind soever excepted), unto 
order or to assigns, they paying freight for the said 
coals, and all other conditions, as per charter, with 
average accustomed. . . .

The question whether the vessel was lost 
th rough  the negligence of the m aster was le ft 
by the learned judge to  the ju ry , and they  found 
th a t i t  was. The ju r y  were then discharged, 
and i t  was agreed th a t the  construction  to  be put 
upon the b i l l  o f lad ing, and the question whether 
F isher, Renw ick, and Oo. were ac tin g  as agents 
fo r  the p la in tiffs  when they entered in to  the 
cha rte r-pa rty , should be decided by  the judge 
alone.

On behalf of the  p la in tiffs  i t  was argued th a t 
they had bought the  cargo o f coals from  Fisher, 
R enw ick and Oo., to  be de livered a t T rapani, 
and th a t F isher, Renwick, and Oo., a lthough they 
described themselves in  the cha rte r-pa rty  as 
agents fo r  the charterers, were rea lly  ac tin g  as 
p rinc ipa ls  in  the m atter.

B a rn e s , Q.O., L a w s o n  W a lto n , Q.O., and L o w e n -  
th a l fo r  the  p la in tiffs .

F re n c h , Q.C. and Joseph, W a lto n  fo r  the defen- 
<̂an*'s’ C u r. adv. v u lt .

J u ly  1.— H uddleston, B. delivered the  fo llo w 
in g  w r itte n  ju d g m e n t: —  T h is  was an action 
b rough t by the p la in tiffs , indorsees of the  b i l l  
o f la d in g  and owners of goods in tru s te d  to 
the defendants as owners o f the vessel J o h n  B a n -  
f ie ld , fo r  de live ry  at T rapani, in  the is land of 
S ic ily , shipped by Messrs. F isher, Renw ick, and 
Co., and lost by reason of the negligence and 
w ant o f s k il l o f the officers and crew in  charge of 
the ship near M azzara on the coast of S ic ily . 
The vessel stranded at Mazzara, and the p la in tiffs ’ 
goods were lost. W itnesses be ing called, the 
ju r y  found th a t the loss was due to  the negligence 
o f the master. On th a t find in g  i t  was agreed 
th a t the ju r y  should be discharged, and th a t the 
rest o f the case should be decided by me alone. 
The cha rte r-pa rty , w h ich  was in  the o rd ina ry  
form , was described to  be by  F isher, Renw ick, 
aud Oo., as “  agents fo r  the charterers.”  I t  con
ta ined in  p r in t  the usual exceptions— “  The act of 
God, the Queen’s enemies, fire , and a ll and every 
o ther dangers and accidents o f the  seas, rive rs, 
and navigation , o f w hat na ture and k in d  so
ever d u rin g  the said voyage,”  and in  w r it in g  at 
the end, “  Negligence clause, as per B a ltic  B i l l  of 
L a d ing  1885.”  I t  was contended on the p a rt of

the defendants th a t the p la in t if fs  were parties to  
the cha rte r-pa rty , F isher, R enw ick, and Oo. being 
th e ir  agents, and th a t the re fore  the p la in tiffs , as 
princ ipa ls , were bound by a ll the  te rm s o f the 
cha rte r-pa rty  ; th a t i f  n e t actua l parties, as 
princ ipa ls , to  the cha rte r-pa rty , they were so to  
the b ill,o f  lad ing, which, i t  was argued, incorpo
rated a ll the  provisions o f the cha rte r-pa rty , 
in c lu d in g  the B a ltic  B i l l  o f L a d ing  clause of 1885. 
A p a r t fro m  F isher, Renw ick, and Co. describ ing 
themselves as agents fo r the charterers, there 
was no evidence to  show th a t they were so in  
fact. The con tract between them  and the  p la in 
t if fs  was contained in  le tte rs  and telegrams d is
cussing the  price, and concluded w ith  a le tte r  of 
Dec. 12, in  w h ich  F isher, Renw ick, and Co. 
w r i te : “  R e fe rrin g  to  telegram s exchanged
between us, we con firm  sale to  you r good selves 
of a cargo o f la rge Newcastle steam coals at 
19«. 6d. per ton  c. i. f. T rapan i.”  The invoice was 
made out by F isher, Renw ick, and Co. as vendors 
to the p la in tiffs  as vendees. I  was c learly  of 
op in ion th a t the con tract was one o f sale, a jid  not 
o f agency, and th a t F isher, Renwick, and Co. 
were principa ls in  the cha rte r-pa rty , and th a t the 
p la in tiffs  were no t parties d ire c tly  bound by it .

I t  was, however, contended th a t the b i l l  o f lad ing  
incorporated a ll the provisions of the cha rte r- 
pa rty , and amongst those the B a ltic  clause. The 
b i l l  o f lad ing  provided th a t the goods shipped in  
the J o h n  B a n f ie ld  by Fisher, Renw ick, and Oo.were 
to  be delivered a t the po rt of T rapani, “  the act o f 
God, the Queen’s enemies, fire , and a ll and every 
o ther dangers and accidents of the seas, rive rs , 
and navigation , o f w hat na tu re  and k in d  so
ever, excepted, un to  order o r to  assigns, they pay
in g  fre ig h t fo r  the  said coals, and a ll o ther con
d itions as per charter, w ith  average accustomed.”  
A n d  i t  was argued th a t the  word “  a ll other condi
tions as per cha rte r ”  im ported in to  the b i l l  of 
la d in g th e  Balticc lause. TheB a lticc lauseprov ided  
th a t strand ings and collisions and a ll losses and 
damages caused thereby were to  be excepted, 
even when occasioned by the  “  negligence, de fau lt, 
o r e rro r o f ju dg m en t of the p ilo t, master, m a ri
ners, o r o ther servants o f the  shipowners.”  I  am 
o f op in ion th a t “  a ll other conditions ”  m ust be 
connected w ith  the words “  paying fre ig h t fo r  
coals,”  and include on ly  such conditions as are 
e jusd em  generis  to  paying fre ig h t, im p o rt in g  in to  
the b i l l  o f la d in g  so m uch o f the  charte r- 
p a rty  as is referable to  the  subject - m a tte r 
o f the  discharge and receipt o f the  cargo 
a t the p o rt o f discharge, and do no t include 
a clause w hich would add to  the exceptions 
already recited, and ve ry  m a te ria lly  a lte r the  
con tract on the  face o f the  b i l l  o f lad ing. B u s s e ll 
v. N ie m a n n  (10 L . T . Rep. N . S. 786; 2 M ar. 
Law  Cas. O. S. 72; 17 C. B. N . S. 163) 
is d ire c tly  in  po in t, and was re fe rred  to  and 
approved in  T a y lo r  v. P e r r in  in  the  House 
of Lords, the sho rthand-w rite r’s ju dg m en t in  
w h ich  has been fu rn ished  to  me as the case does 
n o t seem to  have found its  way in to  any of the 
regu la r reports. I n  th a t case L o rd  O’H agan 
described B u s s e ll v. N ie m a n n  as a pe rfe c tly  w e ll- 
decided case. L o rd  B lackbu rn  says: “  I  am ve ry  
c learly  of op in ion tha t, on the tru e  construction  
o f the b i l l  o f lad ing, the reference to  the cha rte r- 
p a rty  does no t extend the exceptions by adding 
those th a t are p u t in  the cha rte r-pa rty . I n  the 
case w h ich  has been re fe rred  to , B u s s e ll v. N ie -
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m a n n , in  w h ich  W illes , J. gave judgm ent, i t  was 
pe rfe c tly  co rre c tly  decided, as i t  seems to  me, 
th a t the  reference to  the cha rte r-pa rty  is meant 
to  b r in g  in  those conditions which would apply 
to  the person who has taken the h i l l  o f lad ing  and 
is ta k in g  the de live ry  o f the cargo, such as the 
pay ing  of demurrage, the paying o f fre ig h t, the 
manner of paying, and so on, and by no means 
extends to  incorporate a ll the conditions in  the 
cha rte r-pa rty .”  I t  was said th a t L o rd  F itzge ra ld  
appeared to  dissent in  the House of Lords, bu t I  
do not so read his ju d g m e n t; he m ere ly says th a t 
i t  is no t necessary to discuss the po in t fo r  the 
decision of the p a rtic u la r case before them. M r. 
F rench argued th a t G ra y  v. C a r r  (25 L. T. Rep. 
N . S. 215; 1 Asp. M ar. Law  Cas. 115; L . Rep. 
6 Q. B. 522) and P o rte u s  v. W a tn e y  (39 L . T. 
Rep. N . S. 195; 4 Asp. M ar. Law  Cas. 34; 3 
Q. B . H iv . 534) m ust be considered to  overru le 
B u s s e ll v. N ie m a n n  (u b i sup.), bu t in  both those 
cases the conditions im ported  in to  the b il l of 
lad ing  were of the same character, ejusdem  
generis , as those contained in  the charte r-party . 
The o ther au tho rities  G u llis c h e n  v. S te w a r t  (50 
L . T. Rep. N . S. 47; 11 Q. B. D iv . 186 ; 5 Asp. 
M ar. Law  Cas. 200; 13 Q. B. D iv . 317), G a rd 
n e r  v. T re ch m a n  (53 L , T. Rep. N . S. 518; 15 
Q. B. D iv . 154), and H a m il to n  v. M aclc ie  (Times 
L . Rep., vol. 5, p. 677) am ount to th is — th a t a ll 
the  provis ions o f the cha rte r-pa rty  w ith  such 
words of reference in  the b i l l  of lad ing  are to  be 
considered as in troduced in to  the b il l o f lad ing, 
and th a t i f  then any of those are con tra d ic to ry  
to  the term s of the b i l l  of la d in g  o r insensible 
they m ay be rejected. In  th is  case as the  parties 
have agreed th a t there should be on ly certa in  
exceptions m entioned in  the  b i l l  o f lad ing, the 
in tro d u c tio n  o f the B a ltic  clause a ltogether over
rides those exceptions, and therefore is incon
sistent w ith  the provisions w h ich in  the h ill o f 
lad ing  were agreed to  by the parties. U nder 
these circumstances I  am of op in ion tha t, the 
negligence having been proved, the defendants 
are not exempted from  the consequences thereof, 
e ithe r by the term s of the b i l l  o f lad ing  o r the 
cha rte r-pa rty , and th a t therefore the  p la in tiffs  
are en titled  to  a ve rd ic t and judgm ent fo r  the 
fu l l  amount cla im ed 4471. Os. Id .

J u d g m e n t f o r  the p la in t i f fs .
S olic ito rs fo r  the  p la in tiffs , H .  C . Coote and 

B a l l ,  fo r  A d a m so n , South Shields.
S o lic ito rs  fo r  the  defendants, S tocken  and 

J u p p .

J u n e  16, 17, a n d  J u ly  10, 1890.
(Before Cave , Sm it h , and W ill ia m s , JJ.)

N ohman v. B innington  and Co. (a)

B i l l  o f  la d in g — D a m a g e  to  cargo— L ia b i l i t y  o f  
sh ip o w n e rs— E xce p tio n s— N eg ligence— “ I n  n a v i
g a t in g  the s h ip  o r  o th e rw ise .”

T h e  exceptions i n  a  b i l l  o f  la d in g  o f  “  n eg ligence o r  
d e fa u lt  o f  the p i lo t ,  m a s te r, m a r in e r ,  eng ineers, o r  
o th e r p e rsons  i n  the service o f  the  s h ip , w h e the r  
i n  n a v ig a t in g  the s h ip  o r o th e rw ise ,”  a p p ly  to 
d a m a g e  done to  goods w h i ls t  be ing  stow ed a n d  
before the voyage has commenced.

T h e  above exceptions a re  to  be re a d  as m e a n in g  a n  
a b so lu te  exe m p tio n  f r o m  l ia b i l i t y  f o r  d a m a g e

a) Beported by W . H . H o ksfall, Esq., Barrister a t-L  w.
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caused, w h e th e r i n  n e g lig e n tly  n a v ig a t in g  the 
s h ip , o r  i n  n e g lig e n tly  b r in g in g  ab ou t a n y  o th e r 
losses f r o m  w h ic h  the s h ip o w n e r has exem pted  
h im s e lf  i n  the b i l l  o f  la d in g .

The p l a in t i f f  sh ipp ed  i n  good o rd e r a n d  c o n d it io n  
on  bo a rd  the d e fe n d a n ts ’ vessel a t G alveston  
c e r ta in  bags o f  cotton-seed cake, a n d , by  the term s  
o f  the b i l l  o f  la d in g , the d e fe n d a n ts  u n d e rto o k  to  
d e liv e r the m  i n  l ik e  good o rd e r a n d  c o n d it io n  a t  
L iv e rp o o l.

A m on gs t o th e r exceptions i n  the b i l l  o f  la d in g  i t  w as  
p ro v id e d  th a t the d e fe n d a n ts  sh o u ld  n o t be lia b le  
f o r  the “  neg ligence o r d e fa u lt  o f  the p i lo t ,  m a s te r, 
m a r in e r ,  eng ineers, o r o th e r pe rsons in  the service  
o f  the s h ip , w h e th e r i n  n a v ig a t in g  the s h ip  o r  
o th e rw ise .”

W h ils t  the s h ip  w a s  lo a d in g  o th e r goods, there  
w as a  heavy s to rm  o f  r a in  a n d  the p la in t i f f ’s 
goods w ere d a m age d , e ith e r by  the r a in  f a l l i n g  
d ire c t u p o n  them  th ro u g h  the open h a tchw ays , 
o r  by bales o f  cotton, w h ic h  h a d  become w et 
th ro u g h  s ta n d in g  in  the r a in ,  be ing p lace d  in  
con tac t w i th  them .

The j u r y  fo u n d  th a t the de fend an ts  w ere g u i l t y  o f  
negligence i n  the s to w in g  o f  the cargo, a n d  
C h a rle s , J . ,u p o n  th a t  f in d in g ,  en tered ju d g m e n t  

f o r  the p la in t i f f .
H e ld , th a t,  u n d e r the above exception , the de fend an ts  

w ere  exem pt f r o m  l i a b i l i t y  f o r  i n ju r y  caused  
to ' the p la in t i f f ’s goods, a f te r  the y  w ere  
sh ipp ed , by  the  negligence o f  the pe rsons i n  the  
service o f  the s h ip , a n d  th a t ju d g m e n t m u s t 
the re fo re  be en tered f o r  the de fend an ts .

T his was a m otion  on behalf o f the defendants 
fo r  a new tr ia l ,  o r in  the a lte rna tive  th a t the 
judgm en t entered fo r  the p la in t if f  at the  t r ia l 
should be set aside and judgm ent entered fo r the 
defendants.

The action was tr ie d  before Charles, J. and a 
common ju r y  a t the L ive rpoo l W in te r Assizes ; 
the ju r y  found th a t the defendants’ servants had 
been g u ilty  o f negligence, and upon th a t find ing  
the learned judge  entered judgm ent fo r  the 
p la in tiff.

The p la in t if f  sought to  recover damages fo r 
in ju ry  to  1280 bags of cotton-seed cake shipped in  
good order and condition onboard the defendants’ 
steamship G le n fie ld , and which, by the term s of the 
b i l l  o f lad ing  g iven by the defendants, they under
took to  de live r in  lik e  good order and condition.

The defendants denied th a t the hags were 
in ju re d , and in  the a lte rna tive  said tha t i f  they 
were, the defendants were exempt from  l ia b i l i ty  
under the provis ions of the b i l l  o f lading.

The b i l l  o f la d in g  under w h ich the goods were 
shipped described them  as being shipped 
in  good order and condition, and stated 
th a t they were to  be de livered from  the sh ip ’s 
deck when the sh ip ’s responsib ility  should cease, 
subject to  certa in  underm entioned conditions, in  
the lik e  good order and w e ll cond ition  at 
L iverpool. The exceptions were as fo llows : 
The act o f God, Queen’s enemies, pirates, robbers, 
thieves, verm in, je ttison , ba rra try , misfeasance, 
e rro r in  judgm ent, negligence or de fau lt of 
p ilo t, master, m ariners, engineers, o r o ther 
persons in  the  service o f the ship w hether in  
na v ig a ting  the ship o r otherwise, res tra in ts  of 
princes, ru le rs  o r people, inaccuracies, ob lite ra 
t io n  o r absence of m arks, numbers, o r address, 
loss or damage a ris ing  from  insufficiency in
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s treng th  of packages, fro m  sweating, leakage, 
breakage, ra in , spray, rus t, decay fro m  storage 
o r contact w ith  other goods, o r from  the boilers, 
steam o r m achinery, heat or lire  on board, and 
a ll and every the dangers and accidents of the 
seas, land, and rive rs , and of navigation, of w hat
ever nature o r k in d  being excepted, and the 
ship no t being liable fo r  any consequences of the 
causes herein excepted however caused or 
orig inated.

The p la in t if fs ’ cotton-seed cake was loaded on 
board the G le n fie ld  w h ile  the vessel was alongside 
the quay at Galveston, as was also some cotton 
in  bales w h ich  d id  n o t belong to  the  p la in tiff. 
The vessel then proceeded outside the bar and 
completed her load ing  from  barges, the rem ainder 
o f her cargo consisting o f cotton in  bales. W h ile  
she was ly in g  outside the bar there was very 
heavy ra in , and i t  was suggested th a t the damage 
caused to  the  cotton-seed cake arose e ither from  
the ra in  fa ll in g  down the hatchways on to .th e  
cake d irec t, o r fro m  the bales of co tton  g e ttin g  
wet and then being placed upon the cake. 
Evidence was called a t the t r ia l  on behalf of the 
p la in t if f  in  support of th is  suggestion, and, 
no evidence having been called fo r  the 
defendants, the  ju ry  found th a t the  defendants 
were g u ilty  of negligence in  the  s tow ing of the 
cargo. Upon th is  find ing, as stated above, ju d g 
m ent was entered fo r the p la in tiff.

B ig h a m ,  Q.O. and Joseph W a lto n  fo r  the defen
dants.— The ju r y  at the t r ia l  found th a t the 
defendants had been g u ilty  o f negligence, and we 
re ly  upon th a t find ing, and subm it th a t the  neg li
gence of w h ich  the defendants have been found 
g u ilty  is one of the exceptions specially mentioned 
in  the b i l l  of lad ing, and th a t the  defendants are 
thereby freed fro m  a ll l ia b i l i ty  in  respect of the 
same. The case re a lly  tu rn s  upon the construc
t io n  to  be p u t upon the words “ negligence 
or de fau lt of the master, m ariners, engineers, 
o r o ther persons in  the service of the ship, 
whether in  nav iga ting  the ship o r otherwise.”  
Charles, J., in  the course of his judgm ent, said : 
“ I  th in k  here th a t the words “ or o therw ise”  
m ust mean som ething in  connection w ith  the 
na v ig a tion  of the ship as a ship.”  W e sub
m it  th a t the  construction  to  be p u t upon the 
words “  o r otherwise ”  is  exactly the opposite, 
and th a t they re fe r to_ negligence w h ich  had 
no th in g  to  do w ith  na v ig a ting  the ship. They 
re ferred to

Grow v. Path, 8 Q. B. 467;
The Duero, 22 L. T. Eep. ST. S. 37.

K e n n e d y , Q.C. and P. G. M o r r is  fo r the p la in t if f.  
— The cause of damage as found by the ju r y  was 
negligence d u rin g  the  course of load ing the 
vessel. The exemptions re fe r to  m atters happen
in g  a fte r the sa iling  o f the vessel w ith  the  goods 
on bo a rd :

Steel v. State Line Steamship Company, 3 Asp.
Mar. Law Cas. 516; 37 L. T. Eep. N. S. 333;
3 App. Cas. 72.

[S m it h , J.— The seed cake was shipped in  good 
order and condition, and the  b i l l  of lad ing  
attaches as soon as th a t takes place. Cave , J.— 
In  the  passage you have re fe rred  to  the L o rd  
Chancellor was dealing on ly  w ith  “  perils  of the 
seas.” ]  These exceptions are p u t in to  the  b i l l  o f 
lad ing  by the shipowner fo r his own pro tection , 
and, i f  there is any a m b ig u ity  about the  terms, 

V ol. V I., N . S.

they m ust be construed in  favo u r of the  shipper 
and against the  sh ipow ne r:

Burton v. English, 49 L. T. Eep. N. S. 768; 5 Asp. 
Mar. Law Cas. 187 ; 12 Q. B. Div. 218 ;

Taylor v. Liverpool and Great Western Steam Com- 
pany, 30 L. T. Eep. N. S. 714 ; 2 Asp. Mar. Law 
Cas. 275 ; L. Eep. 9 Q. B. 546.

The words “  or otherwise ”  in  the  expression “  in  
nav iga ting  the  ship or o th e rw ise ”  mean some
th in g  ak in  to navigating . [C ave , J.— W ha t 
general w ord  do you say w ou ld  cover “  o r o ther
wise ”  ?! Acts re la tin g  to  the service of the ship. 
The defendants called no evidence to  remove the 
doubt as to  how the damage to  the cargo was 
caused; the on ly  evidence at the t r ia l  was w hat 
appeared in  the  log. They also re fe rred  to

Ah Kang v. Australasian Steam Navigation Com
pany, 9 Victorian Law Eep. 171;

Guillaume v. Hamburg and American Packet Com
pany, 42 New York (C. A.) Eep. 212 ;

Gleadell v. Thompson, 56 New York (C. A.) Eep. 
194 •

Smith v. Hunt, 54 L. T. Eep. N. S. 422;
Carmichael v. Liverpool Sailing Shipowners Asso

ciation, 56L. T. Eep. N. S. 863 ; 19 Q. B. D iv. 242 ;
6 Asp. Mar. Law Cas. 130 ;

Canada Shipping Company v. British Shipowners 
Mutual Protection Association, 61 L. T. Eep. N. S. 
312 ; 23 Q. B. Div. 343 ; 6 Asp. Mar. Law Cas. 422 ;

Thames and Mersey Marine Insurance Company v. 
Hamilton, Fraser, and Co., 57 L. T. Eep. N. S. 
695 ; 12 App. Cas. 484 ; 6 Asp. Mar. Law Cas. 200 ;

Havn v. Culliford, 4 Asp. Mar. Law Cas. 128; 40 
L. T. Eep. N. S. 536; 4 C. P. Div. 182.

B ig h a m ,  Q.C., in  rep ly. C u r. ad v . v u lt .

J u ly  10.— Sm it h , J. de livered the  fo llo w in g  
ju dg m en t of the c o u rt;— T h is  is an action by  a 
shipper of goods against shipowners upon a b ill 
o f la d in g  fo r damage to  goods a fte r being loaded 
on board the defendants’ ship. The facts are as 
fo llo w s ; The p la in t if f ’s goods (cotton-seed cake) 
were loaded in  the ho ld  of the defendants’ ship at 
the  p o rt of Galveston, and certa in  co tton  in  bales 
(not the  p la in t if f ’s) was also there  p u t on board. 
I t  thereupon became necessary to  complete the 
load ing o f the ship outside o f the  bar in  the 
outer roads, and fo r th is  purpose the ship, w ith  
the  p la in t if f ’s goods on board, proceeded outside, 
and the re  anchored. O ther cargo, v iz., cotton 
bales (not the  p la in t if f ’s), was then b rough t 
alongside in  ligh te rs , and loaded in  the ship, and 
the  ju r y  have found th a t the p la in t if f ’s cake was 
then damaged by  ra in-w ate r, e ithe r by i t  fa ll in g  
d ire c tly  th rou gh  the open hatchway ou to  the 
cake, o r by reason of wet bales o f cotton being 
then placed upon i t ,  and th a t there was ne g li
gence on the  p a rt o f those on board the sh ip  in  
a llow ing  the  p la in t if f ’s cake to  be so damaged.

Upon these facts the question arises whether the 
p la in t if f  can m a in ta in  an action against the de
fendants fo r damage to  his goods, o r w hether the 
defendants are protected by the  exem ptions • in  
the  b i l l  o f la d in g  upon w h ich  the action 
is founded. The b i l l  o f lading, so fa r  as is m ate
r ia l, is as fo llows : “  Shipped in  good order and 
con d ition  to be delivered, subject to the un de r
m entioned conditions, in  lik e  good order and 
w e ll conditioned, the act o f God, the  Queen s 
enemies, misfeasance, e rro r in  judgm ent, n e g li
gence o r de fau lt of p ilo t, m aster, m ariners, engi
neers, o r o ther persons in  the service of the ship, 
w hether in  nav iga ting  the ship o r o ther
wise . . . loss o r damage a ris in g  fro m  in -

3 Y
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sufficiency in  streng th  o f packages, from  sweating, 
leakage, breakage, ra in , spray, rus t, decay, from  
storage o r contact w ith  other goods, o r from  the 
boilers, steam, o r m achinery, o r from ,the  conse
quences of any damage o r in ju ry  thereto . 
and a ll and every the dangers and accidents of 
the seas, land, and rive rs , and of navigation of 
whatever k ind , being excepted, and the ship not 
be ing liab le  fo r  any consequences of the causes 
herein, excepted, however, caused o r o rig ina ted .”  
U nder the b i l l  o f la d in g  the shipowner became 
bound to  de live r the  goods a t the p o rt of d is
charge in  lik e  good o rder and condition as when 
shipped unless absolved by any of the excepted 
exemptions. M y  b ro th e r Charles, who tr ie d  the 
case, was o f opin ion tha t, inasmuch as the ju ry  
had found th a t the ra in , o r the contact w ith  other 
wet goods, w h ich  damaged the p la in t if f ’s goods, 
was pe rm itte d  by reason o f the negligence o f 
those fo r  whose acts the defendants were respon
sible, the defendants were not exempted from  
l ia b i l ity  by the term s of the b i l l  o f lad ing  and 
gave judgm en t fo r the p la in tiff. In  m y ju d g 
m ent there  was ample evidence to support the  
find in g  of the ju r y  th a t the damage was occa
sioned by the negligenoe o f those fo r  whom the 
defendants were responsible. I t  has been held 
th a t in  constru ing  a clause in  a b i l l  o f lad ing  
exem pting a shipowner from  lia b ility ,  w h ich  is 
ambiguous and o f doub tfu l meaning, the con
s truc tion  m ost in  favour of the  shipper, and not 
such as is most in  favour o f the shipowner, fo r  
whose benefit the exemptions are framed, is to  be 
applied. See per Lush, J. in  T a y lo r  v. L iv e rp o o l  
a n d  G re a t W este rn  S team  C o m p a n y  (30 L . T. Rep. 
N . S. 715 ; 2 Asp. M ar. Law  Cas. 275; L . Rep!
9 Q. B. 549); and per Bowen, L .J . in  B u r to n  
v. E n g l is h  (49 L . T. Rep. N . S. at p. 769; 5 Asp. 
M ar. Law  Cas. 187; 12 Q. B. D iv ., a t p. 224).
I  do no t understand th is  to  mean th a t the 
tru e  canon of construction is no t to be applied, 
bu t tha t, when applied, i f  am b ig u ity  o r doubt 
s t i l l  exists, the  construction  is to  be in  favour 
o f the shipper ra the r than o f the owner. In  
th is  b i l l o f lad ing the shipowner has exempted 
h im se lf fro m  damage to  the shipper’s goods by 
reason of ra in  o r of contact w ith  other goods, 
u 1S V3- n °k disputed, b u t the shipper contended 

th a t th is  exception d id  no t apply, firs t, to  damage 
done before the voyage had actua lly  commenced 
and secondly, th a t i t  d id  not apply when the 
damage was brought about by the negligence of 
those to r whose acts the defendant was respon- 
sible. As regards th is  f irs t po in t I  do no t agree 
w ith .it.  In  m y judgm ent, when once a shipowner 
has received a shipper’s goods on board his ship 
and has by his captain g iven a b i l l  o f lad ing  in  
the  o rd in a ry  fo rm  fo r them, he is bound to 
de live r them  at the po rt o f discharge in  lik e  good 
order and condition as when shipped, except he is 
exempted by exemptions there in , and i t  is im m a
te r ia l when the voyage in  fact commences. The 
case of H a y n  v. C u l l i f o r d  (39 L . T  Rep N  S

P 8 ; i S Lo J -  N  S- 536 ’ ^  Asp. M ar. Law  Cas 48, 288; 3 G. P. D iv . 410; 4 C. P. D iv  
182) was cited to  support th is  contention 
but m  m y opin ion i t  does no th in g  of the 
klin d* . case the b i l l  o f lad ing  exempted
the shipowner “ from  any act o f neglect or 
de fau lt whatever of the p ilo t, master, o r m ariner 
in  na v ig a ting  the ship,”  and i t  was he ld in  the 
C ourt of Appeal th a t th is  clause d id  no t exempt

the shipowner fro m  the de fau lt o f th e ir  other 
agents and servants, and consequently not from  
the acts and defaults o f the stevedore : (see 
judgm en t of the C ourt o f Appeal, pe r B ram w ell, 
L .J ., 40 L . T. Rep. N . S. 537 ; 4 Asp. M ar. Law  
Cas. 129; 4 C. P. D iv . 185.) Th is is a ll tha t 
case decided in  the  C o u rt o f Appeal. I  desire 
to  po in t ou t the difference between the b il l o f 
lad ing  in  the present case, and th a t in  H a y n  v. 
C u l l i f o r d  (u b i sup .). I n  the present case the 
words “  engineers o r o ther persons in  the  ser
vice of the ship ”  a fte r the words “  p ilo t, master, 
o r m ariners ”  were added, as i t  seems to  me, 
expressly-to meet the po in t taken successfully by 
the shipper in  th a t case, and i t  also appears to 
me th a t the phrase “  w hether in  na v ig a ting  the 
ship or otherw ise ”  was inserted to  meet a po in t 
also taken in  th a t case, bu t le ft  expressly un
decided by the C o u rt o f Appeal, viz., whether 
damage to  goods in  s tow ing them  was damage 
done in  “  n a v iga ting  the ship,”  which Denman, J. 
m the cou rt below had held not to be so. M ore
over, upon the facts o f th is  case, the whole of 
the damage done to  the p la in t if f ’s goods was 
a fte r ^they had been safely stowed in  the defen
dants ship and no t in  the process o f stow ing, as 
in H a y n  v. C u l l i fo r d .  I n  m y ju dg m en t the 
shipowner, under th is  b i l l  o f lad ing, was p r im d  
fa c ie  exempted from  l ia b i l ity  fo r  damage by 
ra in  or by contact w ith  other goods a fte r the 
goods had been shipped, w hether the  shiD had 
started on her voyage o r not.

I  now come to  the o ther contention o f the  
shipper, viz., tha t, i f  the defendants’ servants 
have brought about the damage by ra in  o r contact 
w ith  other goods by th e ir  negligence, the simple 
exception of l ia b i l i ty  fro m  damage by ra in  or by 
contact w ith  other goods would no t exempt them. 
In  th is  I  agree, b u t i t  is answered by the ship
owner th a t he is exempt by reason of the fu r th e r  
exception in  th is  b i l l  of lading, viz., “  negligence or 
de fau lt of p ilo t, master, m ariners, engineers, or 
other persons in  the service o f the ship w hether in  
nav iga ting  the ship or otherwise always excepted.”  
I t  is upon the construction  o f those words 

whether in  na v ig a ting  the  ship or otherwise ”  
tha t the decision of th is  case rea lly  depends. 
M r. Kennedy says th a t the  words “  or otherw ise ”  
m ay mean two th ings, e ithe r (a) som ething ak in  
to na v iga ting  the ship, or (b) som ething d iss im ila r 
to  it ,  and th a t being so, under the ru le  la id  down 
in  the cases above cited, ho asserts th a t they 
m ust be construed in  favour o f the shipper, and 
consequently held to mean som ething ak in  to 
na v ig a ting  the ship. He was unable, when 
pressed, to  g ive any in te llig ib le  instance of w hat 
came under the term s “ a .k in to  na v ig a ting  the 
s h ip ”  which was not covered by the words “ in  
nav iga ting  the ship.”  To read the words “ o r 
otherwise,”  as m eaning “  a k in  to na v iga ting  the 
ship ”  is to g ive no m eaning in  m y judgm en t to 
the preceding words “  in  na v ig a ting  the ship.”
I t  should be noticed th a t they are not words 
enum erating a class w ith  general words fo llow ing  
to  wh ich the doctrine o f l im it in g  the general 
words to  the class is o rd in a rily  applied. To read 
the words “  o r otherwise ”  as in c lud in g  eve ry th ing 
besides nav iga ting  the ship is to  render the words 
“ in  nav iga ting  the s h ip ”  inoperative, b u t to  read 
the words “  whether in  na v iga ting  the ship or 
o therw ise”  asm eaninganabsolution from  l ia b il ity  
to r  damage b rough t about whether in  neg ligen tly
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n a v ig a tin g  the ship o r in  neg ligen tly  b r in g in g  
about those other losses o r damages from  
w h ich  the shipowner has exempted h im se lf 
in  the b i l l  o f lading, is in  m y judgm ent 
the  tru e  read ing o f the  b i l l  o f iad ing. B y  
th is  means the tru e  canon o f construction  
is followed. The na tu ra l m eaning is g iven 
to  the  words. A  m eaning is g iven to  every word, 
and no w ord  is rendered inoperative. W hen th is  
is  done there  is no am b ig u ity  o r do ub tfu l mean
in g . The shipowner by the b i l l  o f la d in g  con
tra c ts  to  c a rry  and de live r th e . shipper’s goods 
in  lik e  good order and cond ition  as when shipped, 
excepting th a t he w il l  not be liab le  fo r  damage 
there to b rough t about e ithe r by the negligent 
nav iga tion  of his ship o r fo r  any o f the losses and 
damages excepted in  the b i l l  o f lad ing, even 
though b rough t about by  the negligence of those 
fo r whose acts he is responsible. I t  is  unneces
sary to determ ine in  th is  case w hether the 
damage accrued was to  the  p la in t if f ’ŝ  goods 
w h ils t the ship was or was no t being navigated.

O ur a tten tion  was called to  a decision given in 
A u s tra lia  in the case o f A h  K ane / v. A u s tra la s ia n  
S te a m  N a v ig a t io n  C o m p a n y  (9 "V ic to r ia .L . Rep. 
171), in  w h ich  i t  was held upon dem urre r th a t 
the words in  a b i l l  of lad ing  “  or under any other 
circumstances ”  fo llow ing  the  general words of 
“  re s tra in t o f princes or ru lers, accident, loss, or 
damage fro m  any act, neglect, o r de fau lt whatso
ever of the  p ilo t, master, o r m ariner, and other 
servants of the company, in  na v ig a ting  the ship,”  
d id  not cover the  confiscation o f the p la in t if fs ’ 
goods a t a fo re ign  p o rt by reason of the  omission 
of the m aster to  insert an e n try  o f them  in  the 
sh ip ’s m anifest, as required b y  the  law  o f the 
po rt, a m atte r w ho lly  d iss im ila r from  any of the 
exceptions in  the b i l l  o f lad ing, and in  no way 
excepted there in , as in  the  present case the 
damage by  ra in  and contact is. I n  m y opinion, 
th is  fac t d istinguishes th a t case from  the p re
sent, and I  see no reason to  d ispute its  accuracy 
even i f  i t  were b ind ing  upon us, w h ich  i t  is not. 
In  m y judgm en t the defendants in  th is  case are 
exempt, under the  term s of the b i l l  o f lading, 
from  the l ia b il ity  sought to  be imposed upon 
them, and th a t judgm ent should be entered fo r 
the  defendants,' and w ith  costs. M y  bro ther 
Cave and m y b ro the r W illia m s  w ish me to state 
th a t they agree w ith  th is  judgm ent.

J u d g m e n t f o r  the de fe n d a n ts .

S olic ito rs  fo r the p la in t if f,  W y n n e , H o lm e , and 
W y n n e , fo r  F o rs h a w  and H a w k in s ,  L ive rpoo l.

S o lic ito rs  fo r  the defendants, W . A . C ru m p  
and S on.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S . 
W ednesday, A p r i l  23, 1890.

(Before S ir James H annen and B utt, J ., assisted 
by  T r in ity  M asters.)

T he M agneta. (a)
ON APPEAL PROM THE COUNTY COURT OP YORKSHIRE 

HOLDEN AT KINGSTON-ON-HULL.
C o ll is io n — L ig h ts — Vessel a t  a n ch o r— R u le s  f o r  

the N a v ig a t io n  o f  the R iv e r  H u m b e r .

A r t .  2 o f  the R u le s  f o r  the  N a v ig a t io n  o f  the R iver

(a) Reported by J. P. AsriN A u, and B utlkk  A s p in a i L, Esqrs.,
BarriBters-at-Law.

H u m b e r  re q u ir in g  th a t  vessels h a v in g  tw o o r  m o re  
m asts w hen  a t  a n c h o r s h a ll e x h ib it  tw o  w h ite  
l ig h ts , one n e a r  the bow the o the r n e a r the s te rn , 
the  la t te r  o f  w h ic h  s h a ll be e x h ib ite d  “  a t  doub le  
the h e ig h t o f  the bow l ig h t  ”  does n o t re q u ire  th a t  
the s te rn  l ig h t  s h a ll be p re c is e ly  doub le  the  h e ig h t 
o f  the o th e r ; a n d  the re fo re , w here  the  l ig h ts  w ere  
e x h ib ite d  te n  a n d  tw e n ty - jiv e  fe e t re spec tive ly  
f r o m  the deck, i t  w as  h e ld  th a t  the re  w a s  no  
breach o f  the re g u la t io n .

T h is  was an appeal by  the defendants in  a c o lli
sion action from  a decision o f the judge  of the 
H u ll C ounty C ourt, ho ld ing  bo th  vessels to 
blame.

The p la in tiffs  were the trustees of the A ire  and 
Calder N av iga tion , and sought to  recover com
pensation fo r  damage to  certa in  of th e ir  fly-boats 
w h ils t in  tow  of a tu g  by  co llis ion  w ith  the 
steam -traw le r M a g n e ta . The co llis ion  occurred 
about 5 a.m. on the 6 th  Jan. 1889 in  the r iv e r  
H um ber.

The M a g n e ta  was at anchor, and carried  two 
anchor ligh ts . H e r fo rw a rd  l ig h t  was a t the 
forestay, about ten feet from  the deck. H e r 
a fte r l ig h t  was hung by a rope fro m  the mizen- 
mast a t about tw en ty -five  feet fro m  the deck. 
The a fte r l ig h t  was im m edia te ly  above the top 
of a funne l w h ich  led up alongside the mast, 
and the fire  was lig h te d  at the tim e  o f the 
collis ion.

The judge  found  the tug-boat in  charge of 
the fly-boats to  blame fo r  na v ig a ting  in  the 
fog then p reva iling , and found  the  M a g n e ta  to  
blame fo r  a breach of a rt. 2 of the  H um ber 
N av iga tion  Rules in  c a rry in g  her a fte r l ig h t  at 
five feet more than double the he igh t of the  
fo rw a rd  lig h t.

Rules fo r  the N a v iga tion  o f the R iv e r H um ber, 
a rt. 2 :

A ll vessels as aforesaid, when at anchor in the river 
Humber, or in  any part of the river Ouse below the 
North-Eastern Railway bridge crossing^ the river Ouse 
at or near Hook, or in any part of the river Trent at or 
below Gainsborough, shall, between sunset and sunrise, 
instead of the light prescribed by art. 8 of the said 
regulations (i.e., the Regulations for Preventing Colli
sions at Sea), exhibit from the forestay or otherwise near 
the bow of the vessel where i t  can be best seen a white 
ligh t in a globular lantern of eight inches in diameter, 
and so constructed as to show a clear, uniform, and 
unbroken light visible all round the horizon at a dis
tance of at least one mile, and, in addition thereto, all 
vessels having two or more masts shall exhibit another 
white ligh t at double the height of the bow ligh t at the 
main or mizzen peak or the boomtopping l i f t  or other 
position near the stern where i t  can best be seen.

Regulations fo r  P reven ting  Collisions at Sea, 
a rt. 8 :

A ship, whether a steamship or a sailing ship, when at 
anchor shall carry, where i t  can best be seen, but at a 
height not exceeding twenty feet above the hull, a 
white light in a globular lantern of not less than eight 
inches in diameter, and so constructed as to show a clear, 
uniform, and unbroken light visible all round the horizon 
at a distance of at least one mile.

S ir W a lte r  P h i l l im o re  (w ith  h im  L .  P y k e ) , io r  the 
defendants, in  support o f the appeal.— There has 
been no in fringem en t of the H um ber N av iga tion  
Rules by the defendants. The ru le  does no t 
mean th a t the a fte r l ig h t  shall be double the 
bow l ig h t ; a ll i t  requires is th a t i t  sha ll be a t 
least double the he igh t of the other. To fix  i t  at 
exactly double the he ight is in  practice im possible; 
and were th a t the  m eaning o f the ru le  nice ques-
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tions would arise in  every case as to  how m uch 
la titu d e  was to  be allowed :

The Vera Cruz, 51 L. T. Rep. N. S. 24; 5 Asp. Mar 
Law Cas. 254 ; 9 P. D iv. 88.

Moreover, the judge has assumed th a t the 
he ights are to  be measured from  the deck. I  
contend th a t they are to be taken from  the water. 
I f  th is  be so, there was no evidence to  ju s t ify  the 
cou rt in  ho ld ing  tha t the provisions as to  heights 
had not been com plied w ith . The ru le  itse lf 
does not say from  where the  he ight is to  be 
measured; and i t  is to be noticed th a t in  the 
a rtic le  of the Sea Regulations w h ich th is  ru le  re 
places, the words “  from  the h u ll ”  are to  be found. 
T he ir absence in  these rules suggests tha t the h u ll 
o r deck is no t to  be taken as the datum  line. 
L ig h ts  are meant to be an ind ica tion  to  those on 
another vessel a t n igh t. In  such circumstances 
they  do no t know  the distance of the deck from  
the water, as they cannot see the hu ll, and the fac t 
th a t one lig h t  is double the he ight of another 
fro m  a deck te lls  them  no th ing. On any construc
t io n  of the ru le  the  difference in  th is  case is no t 
sufficient to  am ount to  an in fringem en t.

J . P . A s p in a l l ,  fo r  the p la in t if f,  c o n tra .— The 
he igh t m ust be taken fro m  the deck. I n  a ll 
regulations dealing w ith  lig h ts  th e ir  he ight is 
taken fro m  the deck, i f  so, the excess o f five 
feet c learly  amounts to  a breach of the rule. I t  
is also contended th a t the ru le  was broken in  two 
o ther respects. The lig h t  is to  be exh ib ited near 
the  stern. T h is  l ig h t  was im m edia te ly  fo rw ard  
of the m izzenmast, and therefore not near the 
stern. _ The ru le  also requires i t  to be exh ib ited 
where i t  can best be seen. A s  a m a tte r o f fact i t  
was hung above a funnel, w h ich  was e m itt in g  
smoke, and there fore calculated to  obscure its  
v is ib il ity . I f  so, i t  was not exh ib ited where i t  
cou ld best be seen.

S ir W a lte r  P l i i l l im o r e  in  rep ly.
S ir  James H annen.— Counsel fo r the respon

dents has raised a po in t before us w h ich  does not 
seem to have been b rough t to  the a tten tion  o f the 
C ounty C ourt ju d g e ; at least I  can find  no th ing  
to  show th a t i t  was raised in  the cou rt below. 
I  he ru le  says tha t the lig h t, whatever its  he ight 
m ay be, is to  be exhib ited “  where i t  can best be 
seen, bu t the mere fact th a t the lig h t  was near the 
fun ne l does no t show tha t the l ig h t  was obscured, 
and I  do not th in k  the fac t has been established 
so as to  ju s t ify  M r. A sp ina ll in  ra is ing  th is  new 
po in t. I t  has therefore no t been shown th a t the 
ru le  was broken in  tha t respect. As regards the 
m ore im p o rtan t po in t, as to the construction  of 
ru le  2 o f the H um ber N av iga tion  Rules, i t  is 
rem arkable th a t the words d iffe r from  the Regu
la tions fo r  P reven ting  Collisions at Sea in  such a 
way as to leave in  uncerta in ty  the datum  line  as 
to  he ight. I n  a rt. 8 of the Regulations fo r  P re- 

a t ^ea the words “  above tha 
h u ll fix  the  he ight of the lig h t. I  th in k  a great 
deal m ig h t be said in  favour o f the w ater bein0, 
th e  datum  line, because th a t w ould enable the 
second lig h t to  be carried w ith  approxim ate 
ce rta in ty  at double the he ight o f the other. B u t 
I  do not th in k  i t  necessary to express an op in ion 
as to w hat ought to  be the datum  line, fo r  reasons 
w h ich  I  am about to state. The words o f the 
ru le  m ay mean, as has been suggested, th a t the 
a fte r l ig h t  shall be a t least double the he igh t of 
the  o th e r ; b u t to  say th a t a few inches one way

or the other would be an in fringem en t is to  m y 
m ind  u t te r ly  unreasonable. Now , in  th is  case, 
has there been a substantia l compliance w ith  the 
ru le?  The E ld e r B re th ren  te ll us th a t in  th e ir  
op in ion th is  difference of he ight would make no 
difference fo r  p ractica l purposes of navigation . 
A s  I  said before, i t  could not even be suggested 
tha t the ru le  w ou ld  be v io la ted in  consequence of 
a difference o f a few inches. A n d  a lthough I  
recognise th a t the re  m ig h t be such an excess of 
he ight as to  bo a non-compliance w ith  the  ru le , 
yet I  th in k  th a t is no t the case here, and I  am 
of op in ion th a t the difference of he ight was not 
such as to am ount to a breach o f the ru le. The 
appeal m ust there fore be allowed.

B utt, J. concurred.
A p p e a l a llo w e d .

S olic ito rs fo r appellants, B e ll,  B ro d r ic k , and 
G ra y , agents fo r  J .  T . and H .  W oodhom e, H u ll.

S o lic ito rs  fo r  respondents, P r itc h a rd  and S ons, 
agents fo r  A . M . Jackson , H u ll.

T u esda y , M a y  15, 1890.
(Before S ir J ames H annen , assisted by T r in ity  

M asters.)
T he Stakesby. (a )

C o ll is io n — S te rn  l ig h t— O v e rta k in g  s h ip  — R e g u 
la t io n s  f o r  P re v e n tin g  C o llis io n s  a t  S ea, a rts . 2 
a n d  11.

I n  c row ded  w a te rs , w here  a  vessel is  be ing  f re q u e n t ly  
ove rtake n  by o thers, she does n o t con travene  
the R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s  a t Sea  
by c a r ry in g  a  f ix e d  s te rn  l ig h t .

I his was a collision action i n  vein, instituted by 
the owners of the barque D ilb h u r  against the 
owners of the steamship S takesby.

The defendants counter-claimed.
The collis ion occurred in  the N o rth  Sea, on 

the 2nd M arch 1890.
Ih e  facts as alleged by the p la in tiffs  were as 

fo llo w s ; T iie  D ilb h u r ,  a barque, of 1280 tons 
reg ister, was a t about 9.45 p.rn., on the 2nd M arch 
about eleven m iles N . by E, of W h itb y , in  the 
course o f a voyage from  M iddlesbrough to  
M onte Video, and was m aking about fo u r to  five 
knots an hour o il a S.E. by S. course, in  tow  of the 
tu g  C ru is e r. I r  add ition  to  her regu la tion  side 
lig h t, she carried  a fixed b r ig h t l ig h t over her 
stern. In  these circumstances those on board 
the D ilb h u r  saw the masthead and green lig h ts  of 
the steamship S takesby  about tw o miles off on 
the p o rt quarter. The S takesby  was ove rhau ling  
the D ilb h u r ,  and as she came nearer her red l ig h t  
came in to  sight. The D ilb h u r  was kept o il her 
course, and the S takeso y  was hailed, b u t instead 
of keeping out of the way she came on, and w ith  
her starboard bow s tru ck  the D ilb h u r  in  the po rt 
fo re -rigg ing , do ing her considerable damage.

The facts alleged by the  defendants were as 
fo llow s : S h o rtly  before 9.45 p.m., on the 2nd 
M arch 1890, the S takesb y , a steamship, o f 919 
tons reg ister, bound on a voyage from  South 
Shields to M alta , was in  the N o rth  Sea, N . by E. 
of W h itby  L ig h t. She was steering S.S.E., 
m aking about seven and a h a lf knots an hour. In  
these circumstances those on board her observed
(a) Reported by J. p. A s pin all  and B utler A s p in a ll , Esqrs.,

Burris ters-at-Law.
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smoke ahead, w h ich  proved to  come from  the tu g  
tow ing  the D ilb h u r .  The engines of the Stalcesby 
were a t once stopped and her helm  hard-a-star- 
boarded. Im m ed ia te ly  afterw ards the loom  of 
the  D ilb h u r  was made ou t about tw o to  three 
po in ts on the  starboard bow, and, a lthough the 
engines of the  Stalcesby were at once reversed fu ll 
speed, she s tru ck  the D ilb lm r .

I t  appeared th a t at the tim e  o f and fo r some tim e  
before the collis ion, a considerable num ber of 
vessels were in  the v ic in ity  passing and over
tak in g  the D ilb h u r .

The R egulations fo r P reven ting  Collisions at 
Sea m a te ria l to  the decision are as fo llows :

A rt. 2. The lights mentioned in the following articles 
numbered 3, 4, 5, 6, 7, 8, 9, 10, a n d ll, and no other, shall 
be carried in a ll weathers from sunset to sunrise.

A rt. 11. A ship which is being overtaken by another 
shall show from hor stern to such last-mentioned ship a 
white light or a flare-up light.

B a rn e s , Q.O. (w ith  h im  D r. Bailees) fo r  the p la in 
t i f f .— The D ilb h u r  was ca rry in g  a fixed stern 
lig h t, and by so do ing d id  no t in fr in g e  the Regu
la tions fo r P reven ting  Collisions at Sea. She was 
n a v ig a tin g  in  crowded waters, and was being con
tin u o u s ly  overtaken by other vessels. I t  was 
there fore necessary fo r her to  con tinuously show 
a stern lig h t. The regulations do no t in  terms 
p ro h ib it a fixed l i g h t :

The Imbro, 60 L. Rep. N. S. 926; 6 Asp. Mar. Law 
Gas. 392 ; 14 P. Div. 73 ;

The Palinurus, 58 L. T. Rep. N. S. 533 ; 6 Asp. Mar. 
Law Caa. 271; 13 P. Div. 14.

S ir W a lte r  P h i l l im o r e  (w ith  h im  J . P . A s p in a l l)  
fo r  the defendants.— I t  is contended th a t in  fact 
the D i lb h u r  exh ib ited no stern lig h t. B u t even 
i f  she did, i t  is  subm itted th a t to  ca rry  a fixed 
stern lig h t is con tra ry  to the regulations. In  
The Im b ro  (u b i sup .), B u tt,  J. said th a t the 
a rtic le  contem plated on ly the ho ld ing  up o r flash
in g  of a l ig h t. I n  practice a f la s h lig h t is shown. 
M oreover where i t  has been deemed necessary to 
ca rry  a fixed stern lig h t, the regu la tion  has always 
said so in  express term s. To a llow  a vessel to 
ca rry  a fixed stern lig h t  m ig h t in  m any case be 
m isleading.

S ir J ames H annen having found th a t the stern 
l ig h t  was exh ib ited and b u rn in g  b r ig h tly  as 
alleged by the p la in tiffs , and th a t the collis ion was 
due to  a bad look-out on the  Stalcesby, proceeded 
as fo llows ;—There has been raised th is  question, 
w hether o r not there has been an in fring em en t of 
the a rtic le  as to  the exh ib ition  o f a stern lig h t. 
I  observe th a t B u tt, J. in  h is  judgm en t in  The  
Im b ro  (u b i sup .) refers to  m y decision in  The  
P a lin u r u s  (u b i s u p .) ; b u t from  m y reco llection of 
th a t case I  do not th in k  th a t the po in t in  th is  
case was present to  m y m ind. I  do no t th in k  
th a t I  have g iven any decision on the point. 
Two th ings  occur to m y m ind. I t  cannot be tha t 
the mere fix in g  is an in fringem en t of the rule, 
because th a t would lead to  th is  conclusion, tha t 
the ru le  could on ly  be complied w ith  by a w aving 
movement. There is no th in g  in  the a rtic le  
p o in tin g  to  an y th in g  of th a t sort. The question 
one has to  consider is, w hether o r no t in  the state 
of nav igation  in  th is  place where the collis ion 
occurred, i t  was a proper th in g  th a t there should 
be a perm anent lig h t  exh ib ited to  ove rtak ing 
vessels. I t  appears th a t there were a great m any 
vessels about, and I  am advised by the T r in ity  
Masters th a t i t  was a proper th in g  th a t there

should be a perm anent l ig h t to  be a gu ide to 
the  vessels w h ich  were go ing by, rem em bering 
also th a t several vessels had prev ious ly  passed 
w h ich  w ou ld  also need the assistance of a stern 
lig h t. T h e ir op in ion  is in  accordance w ith  m y 
own views. I  am there fore of op in ion tha t 
there has no t been an in fringem en t of the 
regulations in  ca rry in g  th is  fixed lig h t d u rin g  
the  tim e  the barque was na v iga ting  th is  place 
where numbers o f vessels were in  fac t over
ta k in g  her, and o'thers m ig h t be lik e ly  to  over
take her.

1 should m yself be inc lined  to  construe the 
a rtic le  thus— th a t the flash in g -ligh t w h ich  is 
a th in g  done on the sudden is suffic ient ; b u t I  
should no t m yself be inc lined to  draw  the 
inference tha t, because the lig h t  was fixed, there 
was there fore an in fring em en t o f the regulations. 
The circumstances here ju s tifie d  the p la in tiffs  in  
do ing som ething more than  flash ing a lig h t, on 
account o f the  num ber of vessels w h ich  had. been 
ove rtak ing  and w h ich  were lik e ly  to  overtake 
her. R u rth e r than tha t, I  am o f opin ion, th a t 
the re  was such a bad look-out on the steamer 
th a t i t  was no t the difference between a flash ing 
and a fixed lig h t  w h ich  prevented th e ir  seeing it .  
I f  there had been a good look-out I  have no doubt 
th a t they  would have seen the stern l ig h t  and 
would have seen the tu g ’s l ig h t  a t an earlie r 
period th a n  in  fac t i t  was seen. I  come to. the 
conclusion th a t there was a great w ant o f vig ilance 
on the p a rt o f the steamer, and th a t th a t being so 
i t  su ffic ien tly  accounts fo r  w hat happened. I  
pronounce the steamer alone to  blame.

S o lic ito rs  fo r  the p la in tiffs , F a r lo w  a n d  Jackson .
S olic ito rs fo r the defendants, T h om a s C ooper 

and Co.

T h u rs d a y , J u n e  12,1890.
^Before B utt, J., assisted by T r in ity  M asters.)

T he General Gordon, (a)
C o llis io n — F is h in g  sm acks— R e g u la tio n s  f o r  P re 

v e n tin g  C o llis io n s  a t  S ea, a r ts . 14, 22— B o th  
sh ips  to b lam e— Costs.

I t  is  the d u ty  o f  a  s a i l in g  sm ack d t i r in g  the d a y  to 
have m ore  th a n  one h a n d  on  deck, a n d  w here  a  
c o llis io n  occurs between he r a n d  a n o th e r sm ack, the  
p r im a r y  cause o f  w h ic h  is  the  w ro n g fu l m anoeuvre  
o f  the o th e r sm ack, she w i l l  a lso be h e ld  to  b lam e  
i f  i t  a p p e a rs  th a t h a d  she h a d  tw o  h a n d s  on  
deck th e y  m ig h t have ta k e n  m eans to  have  
o b v ia te d  the  o th e r’s w ro n g fu l m a nœ uvre .

I n  a  c o ll is io n  case w here both sh ips  a re  to  
b lam e, the p la i n t i f f  is  e n tit le d  to  h is  costs i f  i n  
h is  s ta tem en t o f  c la im  he a d m its  th a t he is  to 
blam e.

T his was a collis ion action by the owners o f the 
sa iling  smack A lm o n e r  against the owners o f the 
sa ilin g  smack G e n e ra l G ordon .

The co llis ion  occurred in  the N o rth  Sea on the 
7th Nov. 1889. The p la in tiffs  by th e ir  statem ent 
o f c la im  ad m itte d  th a t the A lm o n e r  was to  blame, 
b u t alleged th a t the G e n e ra l G o rdon  was also to  
blame.

The facts alleged by the p la in tiffs  were as fo llows : 
A t  about 2 p.m. on the 7th N ov. the  A lm o n e r,  
a dandy rigged  smack o f 78 tons reg is ter, was 
w ith  the fish ing  fleet in  the N o rth  Sea. There
(at Reported by J. P. A sp in a ll  and B utlek  A s p in a ll , Esqrs.,
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was a m oderate breeze from  the W . N . W ., and 
the weather was fine and clear. The A lm o n e r  
had not long before gone about on to  the starboard 
tack, and to enable her foresheet to  be hauled to 
the w indw ard  she was allowed to  fa ll o ff from  the 
w ind, w h ich gave her a speed of from  fo u r to  
five knots an hour. A t  the tim e she was allowed 
to  fa ll off, the  smack G e n e ra l G o rdon  was on the 
starboard tack, a l i t t le  abaft the p o rt beam o f the 
A lm o n e r, d is ta n t about 100 to  130 yards. The 
G en era l G o rd o n 's  helm was lashed am idships, and 
although she was lo u d ly  ha iled by those on board 
th e  A lm o n e r, no steps were taken to avo id a 
collision, and the A lm o n e r , w ith  her p o rt side 
amidships, s truck  the stem o f the G en era l 
G ordon , the reby susta in ing  damage.

The facts alleged by  the defendants were as 
follows : The G e n e ra l G o rd o n , a fish ing  smack of 
80 tons, manned by a crew of five hands, was on the 
afternoon o f the 7th Nov. in  the N o rth  Sea. The 
w ind  was W . N . W . and the G e n e ra l G o rd o n  
was la id  to  on the starboard tack, w ith  the fo re 
sheet to  w indw ard, heading about W . S. W ., and 
m aking fro m  tw o to  three kno t an hour. H e r 
he lm  was lashed am idships, and there  was one 
hand on deck. The A lm o n e r ,  w h ich  had been 
prev ious ly  seen on the p o rt tack  on the  lee bow, 
crossed ahead of the G e n e ra l G o rd o n , and went 
about on the starboard tack, a l i t t le  fo rw a rd  of 
the starboard beam, o f the G e n e ra l G o rd o n , d is 
ta n t fro m  80 to  100 yards. The G e n e ra l G ordon  
continued la id  t o ; b u t the  A lm o n e r  suddenly 
came off the w ind, and, com ing on at considerable 
speed w ith  her p o rt side amidships, s truck  the 
G en era l G o rdon  on her stem, do ing her damage.

S ir W a lte r  P h i l l im o re  (w ith  h im  J . P . A s p in a l l)  
fo r  the p la in tiffs .— The G en era l G o rd o n  is to 
blame fo r neglecting to  false steps to  avoid a 
co llis ion when the A lm o n e r  came off the w ind. 
H ad  there  been two hands on deck, they m ig h t 
have le t go the fo resa il sheet and p u t the helm 
down. I t  is negligence fo r  a smack to have on ly 
one hand on deck.

B arn es , Q.C. (w ith  h im  I I .  S tokes), fo r  the 
defendants, co n trc l.— In  d a y lig h t when the weather 
is clear there is no necessity to have more than 
one hand on deck. I t  was the d u ty  o f the 
A lm o n e r  to  keep ou t o f the way o f the  G e n e ra l 
G ordon , and therefore her d u ty  to  keep her 
course. F o r th a t purpose one hand was suffi
cient. H ad there been tw o hands on deck, there 
was not tim e to do an y th in g  to  avoid the collision.

B utt, J — The A lm o n e r  is no doubt the chief 
offender in  th is  collis ion. There was negligent 
navigation on he r part, w h ich  was the p r im a ry  
cause of i t ; and in  th a t state o f circumstances I  
should be disposed to take as favourable aviewas I  
could o f the case of the G en era l G ordon . B u t 
there are certa in  facts to  w h ich I  m ust g ive 
effect. In  the state of th ings wh ich existed 
there ought to  have been tw o hands on d e ck ; 
and, according to the ru les of an association of 
w h ich these owners were members, smacks when 
under way are requ ired to  have tw o hands on 
deck. T ha t requirem ent was no t com plied w ith . 
A  fu r th e r question has been raised as to  the 
speed o f th is  smack, and although I  am no t going 
to  ho ld th a t she was sa iling  as fast as the p la in 
t if fs ’ witnesses w ou ld  have us believe, I  th in k  
th a t she was go ing faster than her own witnesses 
have adm itted. I  th in k  I  m ust t ie  her a t least

[A dm .

to  the tw o or three knots stated in  her p re lim ina ry  
act. T ha t is no t mere pleading ; i t  is  an answer 
to a d irec t question of im portance. On the 
whole the inference tha t I  draw  from  the evidence 
is, th a t she was sa iling  faster than tw o  o r three 
knots an hour. B u t the  E ld e r B re th ren  advise 
me tha t, whether th a t be so or not, know ing w hat 
they do o f the capabilities o f these smacks, tha t 
had there been tw o men on deck, one a ft  and one 
forw ard , who observed w hat was happening, they 
have no doubt th a t the foresa il sheet, even i f  i t  
was lashed to  w indw ard, m ig h t have been le t go 
and the t i l le r  unlashed and p u t down in  tim e to 
b r in g  the  G e n e ra l G o rd o n  'fa r enough round  to 
have avoided the co llis ion. That being so, the 
w ant of a proper num ber o f hands on deck rea lly  
con tribu ted  to the c o llis io n ; and though, as I  
have said, the p la in tiffs  are to  blame, I  m ust ho ld 
th a t there was negligence on the  p a rt of the 
G en era l G o rd o n  -which d ire c tly  con tribu ted  to  
the collision. I  m ust therefore pronounce her to 
blame as w e ll as the A lm o n e r. As the p la in tiffs  
have by th e ir  statement of c la im  ad m itte d  tha t 
they were to  blame, and have on ly asked fo r a 
decree of both to  blame, they  are en titled  to  
costs.

Solic ito rs fo r  the p la in tiffs , P r i tc h a r d  and 
S ons.

Solic ito rs fo r  the defendants, Stokes, S a u n d e rs , 
and Stokes.

T u e sd a y , J u n e  10, 1890.
(Before B utt, J.)

T he I sle op Cyprus, (a) 
In te r ro g a to r ie s — O o llis io n  — P r e l im in a r y  a c t — 

E v idence .
I n  a  c o ll is io n  a c t io n , w here  the p la in t i f f s '  vessel w as  

lost w i th  a l l  he r c re w  w ho  c o u ld  g ive  evidence as 
to  the c o ll is io n , the C o u r t  a llo w e d  the p la in t i f f s '  
before f i l i n g  th e ir  s ta tem en t o f  c la im , to  a d m in is te r  
in te rro g a to r ie s  to  the d e fe n d a n ts  as to  the c irc u m 
stances o f  the c o ll is io n , in c lu d in g  in fo rm a t io n  
g iv e n  in  the p r e l im in a r y  act.

T h is  was a m otion by the p la in tiffs  in  a co llis ion 
action fo r an order d ire c tin g  the defendants to 
file  fu r th e r and bette r answers to  the p la in t if fs ’ 
in terrogatories.

The collis ion occurred between the p la in t if fs ’ 
steamship the C ledd y , and the defendants’ steam
ship the Is le  o f  C y p ru s , in  the E ng lish  Channel, 
on the 29th Dec. 1889.

The C le d d y  sank, and a ll her crew who were on 
deck and could g ive evidence as to  the collis ion 
were drowned.

In  these circumstances the p la in tiffs , p r io r  to 
de live ring  th e ir  statem ent o f claim , adm in istered 
the fo llow ing  in te rro g a to rie s :

1. Is i t  not the fact that a collision occurred between 
the steamship Cleddy and the steamship Isle of Cyprus, 
about 0.30 a.m., or at some other and what time on the 
20th Dec. 1889, in the English Channel, off the Isle of 
W ight P

2. Did not the said stoamship Isle of Cyprus at the time 
of the said collision belong to you, or some of you, who 
were the managing owners of the said steamship p
, 3- Upon what course or courses was the Isle of Cyprus 
m the half hour preceding the said collision p I f  there 
were any changes of course during that period, what 
were such changes, and at what time or times did such
(a) Reported by J. P. A sp in a ll  and B utleb  A s p in a ll ,l ls q rs T
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changes respectively take place P I f  more than one 
change, what were such changes respectively, and how 
long before the collision did such changes respectively 
take place ?

4. Was not one, and which, of the mates of the Isle of 
Cyprus in charge of the watch at the time of, and for 
some and what time before the collision P What number 
of hands had he on deck in his said watch, and where 
were they stationed respectively ?

5. Was not the master of the Isle of Cyprus below 
until shortly before the said collision P How long before 
the said collision did he come on deck P What called 
his attention and brought him on deck? How long 
after he got on deck did the said collision occur P How 
far from the Isle of Cyprus was the Cleddy when he 
got on deck, and how did the Cleddy then bear from the 
Isle of Cyprus ? How was the helm of the Isle of 
Cyprus, and how was the telegraph pointer standing ; 
at what speed were her engines working when he got on 
deck P What orders did he give to the helm and engines 
after he so got on deck ?

6. Was the helm of the Isle of Cyprus altered in any 
way and what way, and by whose and what orders, after 
the Cleddy’s lights were sighted, and before the said 
master came on deck ? I f  so altered once or more than 
once, how was the Isle of Cyprus heading by compass 
immediately before such alteration, or each of such 
alterations respectively, and to what extent did the 
heading of the Isle of Cyprus alter under each of such 
alterations of her helm? State how the Cleddy bore 
from the Isle of Cyprus just before each of such altera
tions—what ligh t or lights of the Cleddy were seen 
from the Isle of Cyprus whilst the latter was on the 
said courses and each of them? When and at what 
distance did such lights and each of them come into 
view P

7. How was the Isle of_ Cyprus heading by compass at 
the time of the said collision ? About how far from the 
stern was the Cleddy struck P

8. How were the engines of the Isle of Cyprus working 
at the timo of the said collision, ahead or astern, and 
i f  astern, how many revolutions had they made astern 
before the collision from the last order astern ?

9. What was the bearing and distance of St. Catherine’s 
Light at the time of the collision ?

10. A fter the said collision did the Isle of Cyprus 
make any water, and i f  so, how much, and where? 
How long did the Isle of Cyprus remain near the place 
of collision p Were any boats of the Isle of Cyprus put 
into the water to go to the assistance of the Cleddy, 
and i f  not, why not P How soon after the said collision 
was the Cleddy or the lights of the Cleddy lost sight of 
by those on board tbe Isle of Cyprus.

The defendants answered the f irs t  fo u r in te rro 
gatories, b u t they  refused to  answer the rem ain
in g  in te rroga to ries  upon the grounds “  th a t the 
m atters  in qu ired  in to  are no t su ffic ien tly  m ate ria l 
a t the present stage of the  proceedings; th a t the 
said in te rroga to ries  are exh ib ited  unreasonably 
and vexa tious ly ; and th a t they are oppressive 
and unnecessary, and are an a ttem pt to obtain 
th a t p a rt of the defendants’ case w h ich  the defen
dants on ly  know  from  in fo rm a tio n  o r documents 
w h ich  are p riv ile ge d .”

B a rn e s , Q.C., fo r  the p la in tiffs , in  support of 
the  m otion.—This class of in te rrogatories has 
been allowed in  th is  cou rt before; and in  the 
present case the circumstances are so special as 
to  w a rra n t the cou rt in  a llow in g  them  :

The Biola, 34 L. T. Rep. N. S. 185; 3 Asp. Mar. Law 
Oas. 125;

The Radnorshire, 43 L. T. Rep. N. S. 319 ; 5 P. Div. 
172 ; 4 Asp. Mar. Law Cas. 338.

Bailees, c o n tra .— This is an a ttem p t to  ob ta in  
in fo rm a tio n  of facts set ou t in  the  p re lim ina ry  
act. The p la in t if fs  are seeking to  know  our case 
before they file  th e ir  statem ent o f cla im .

B utt, J . —  These in te rroga to ries  m ust be 
answered. I t  is no t usua lly  the practice in  th is  
cou rt to  g ive  in  the  answers the facts stated in

the p re lim in a ry  ac ts ; hu t, as the  p la in t if fs  desire 
to  have the facts on oath, the in te rrogatories 
m ust be answered. There are special c ircum 
stances in  th is  case w h ich  ju s t i fy  me in  g ra n tin g  
the m otion.

Solic ito rs fo r  the p la in tiffs , T h om a s C ooper and 
Co.

S olic ito rs fo r  the defendants, W a lto n s , Joh nson , 
and B ubb .

W edn esday , J u n e  18,1890.
(Before B utt, J.)
T he A ccomac. (a)

C a rr ia g e  o f  goods— C h a r te r -p a r ty — E xce p te d  p e r ils  
— N eg ligence .

A  p ro v is io n  in  a  c h a rte r -p a r ty  exe m pting  the ow ne rs  
f r o m  l ia b i l i t y  f o r  loss o f  o r  dam age to cargo  
caused by the “  ac t, neglect, o r  d e fa u lt  o f  the  
m a s te r o r crew  in  the n a v ig a t io n  o f  the s a id  
vessel i n  the o rd in a r y  course o f  the voyage,”  does 
n o t re lie ve  them  f r o m  l i a b i l i t y  f o r  dam age to  
cargo  caused by the j o in t  neg ligence o f  one o f  
th e ir  crew  a n d  shore engineers em p loyed  by them, 
to  r e p a ir  the s h ip ’s m a c h in e ry .

B y  a  c h a r te r -p a r ty  the s h ip o w n e rs  w ere exem pted  
f r o m  l ia b i l i t y  f o r  loss o f  o r dam age to  cargo  
caused by the  “  ac t, neglect, o r  d e fa u lt  o f  the  
m a s te r o r  crew  i n  the n a v ig a t io n  o f  the s a id  
vessel i n  the o r d in a r y  course o f  the  s a id  voyage.”  
W h ils t  the cargo w a s  be ing  d isch a rg e d  i n  p o r t  

p a r ts  o f  the  m a in  eng ine  a n d  d o nkey  p u m p  w ere  
ta ke n  ashore by shore engineers f o r  re p a irs . To  
do th is  a  cock co n nec ting  the fo r w a r d  b ilg e -p u m p  
w ith  the p ip e s  o f  the b a lla s t ta n k  h a d  to be re 
m oved, a n d  the s h ip ’s en g in e e r ilie re u p o n  gave 
orders to  the shore eng ineers to p lu g  the p ip e  
w here  the cock ha d  been rem oved. S ubsequen tly  
the s h ip ’s eng ineer, b e lie v in g  th is  h a d  been done, 
w hereas i n  f a c t  i t  h a d  n o t been, opened the sea- 
va lve  to  r u n  u p  the b a lla s t ta n k s  i n  o rd e r to keep 
the s h ip  s teady. A f te r  the b d lla s t ta n ks  h a d  been 
f i l le d  the w a te r  fo u n d  its  w a y  in to  the d isconnected  
p ip e , a n d  thence in to  the  ho lds, ca u s in g  dam age  
to the cargo.

H e ld , th a t the sh ip o w n e rs  w ere  lia b le , as the dam age  
w as caused by the jo in t  neg ligence on  the p a r t  o f  
the shore engineers a n d  o f  the s h ip ’s eng inee r, 
a n d  th a t  the  excep tion  i n  the c h a r te r -p a r ty  d id  
n o t a p p ly  to j o i n t  negligence.

Sem ble, th a t the negligence o f  the  s h ip ’s e n g inee r  
w as no t i n  the n a v ig a t io n  o f  the s h ip  i n  the o r d i
n a ry  course o f  the voyage w i t h in  the  m e a n in g  o f  
the s a id  c h a rte r -p a r ty .

T his was an action in  personam  by the  owners of 
a cargo of rice  against the owners o f the steam
ship Accomac, to  recover compensation fo r  damage 
to  the cargo.

The p la in tiffs  shipped the rice  a t Rangoon fo r  
carriage to  London, and 3316 bags were delivered 
to  them  in  a damaged condition.

B y  the  term s o f the cha rte r-pa rty  and b i l l  of 
la d in g  i t  was provided ( in te r  a l ia )  th a t the sh ip
owners should not be liab le  fo r  “  any act, neglect, 
or de fau lt whatsoever of p ilo ts , masters, o r crew 
in  the nav igation  of the ship in  the o rd in a ry  
course o f the  voyage.”

The A ccom ac  a rrived  a t V ic to r ia  Docks, in
(a! Reported by J. P. A sp in a ll  and Butler  A spin all , Esqrs.,

Barristors-at-Law.
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London, on the 31st J u ly  1889, and commenced
h e r ^ T ^ T  o n . t l ?e „2nd A u g- Subsequently to 
her a rriva l, and before a ll the cargo was dis
charged, i t  was found th a t her engines required 
certain repairs, and accordingly certa in  parts of 
the mam engine and donkey pumps had to bo 
‘ "T™  f hor<!  io r  repa irs . The repairs were exe
cuted by a firm  of engineers by name B a it and 
Gardiner, who m  order to  remove the m achinery 
requ iring  the repairs had to  take off a cock con- 

tae fo rw ard  bilge-pum p w ith  the pipes 
of the ballast tanks. The resu lt of the rem oval 
o l th is  cock was to  leave open the pipe from  
which i t  was taken.

I t  appeared th a t on the removal of the cock in  
question the ship’s engineer had given orders to 
-Kait and Gardiner s men to  p lug  it .  They, how
ever, ta iled  to do so, subsequently excusing them 
selves on the ground th a t they had no t had tim e 
by 6 p.m., when they stopped work, and th a t the 
ship s engineer had not ordered them to  w ork  
overtim e m  order to  do the job.

The same evening the ship’s engineer, th in k in g  
the pipe had been plugged, bu t w ithou t tak in g  
any steps to  in fo rm  h im self what the  fac t was, 
opened the sea-valve fo r  the purpose of run n ing  
up the ballast tanks to  keep the ship steady, 
th e  sea-valve was le ft open a ll n igh t, the resu lt 
being th a t a fte r the tanks were fille d  the water 
tound its  way in to  the pipe from  which the cock 
had been removed, thence in to  the engine-room, 
and thence th rough  the sluice valves in to  the 
hold, and so caused the damage complained of.

. ■ Q;*-'- (w ith  h im  H o lla m s )  fo r the p la in-
tm s.—  th e  defendants are not en titled  to the p ro 
tection o f the excepted perils. The negligence 
was solely tha t of the shore engineers, and not of 
the sh ips  engineer. Moreover the negligence 
wa,s not ‘ m  the navigation of the ship in  the 
ord inary  course of the voyage.”

Joseph W a lto n  (w ith  h im  B arn es , Q.C.), fo r the 
defendants, c o n tra . - ^ The negligence w hich caused 
the damage was th a t o f the ship ’s engineer. B u t 
to r his opening the sea-valve and leaving i t  open 
a fte r the ballast tanks were filled, the damage 
would not have occurred. H e ought before he 
opened the sea-valve to have ascertained w hether 
the pipe m  question had been plugged. The voyage 
was not at an end, a.nd the engineer’s act was an 
act m the ord inary  course of the voyage :

Laurie v. Douglas, 15 M. & W. 746.

F in la y ,  Q.C., fo r  the p la in tiffs , was no t called 
upon to  reply.

B utt, J.— This is a case in  wh ich the p la in tiffs  
c la im  from  the defendants damage caused by 
in ju ry  to rice  carried fro m  Rangoon in  the 
defendants’ steamship Accom ac. She a rrived  in  
London on the 31st J u ly  of last year, and she 
appears to  have b rough t her cargo, in c lud in g  the 
rice in  question, home in  good condition. The 
rice was delivered to  the p la in tiffs  in  a bad and 
damaged condition. The ship wont in to  the 
Y ic to r ia  Dock to  discharge, and w h ils t there one 
of the bilge-pumps w hich had been found to be 
defective d u rin g  the voyage home was removed 
by a firm  of engineers called B a it and G ardiner 
fo r  repairs. I n  order to  get the b ilge-pum p out 
i t  was necessary to  take off a certa in  cock 
w h ich closed one o f the pipes. Th is was con
nected w ith  the tanks, and in  such a way tha t

although i t  was above the level o f the tanks, 
nevertheless, i f  the sea-cock was le ft open a fte r the 
tanks were filled, the w ater seeking to  rise  to  the 
level of the water outside the ship w ou ld  in  
doing so find  its  way in to  the pipe in  question. 
The cock was taken o ff and not replaced, ne ither 
was the pipe stopped by a p lug  or by the bo ltin g  
on o f a b lank flange. There was a change of the 
sh ip ’s engineer on the 6 th  A ug., and i t  appears 
th a t the ou tgo ing chief engineer po in ted out to his 
successor, one Douglas, who has g iven evidence, 
th a t the cock was off, and th a t i f  the sea-cock was 
opened and kep t open a fte r the tanks were filled, 
there would be a flow  of w ater in to  the  engine- 
room. I t  also appears tha t Douglas h im se lf 
to ld  Messrs. B a it and G ard iner’s lead ing hand to 
pu t a b lank flange on to  the end of the pipe, 
in tend ing  th a t i t  should be done at once, and 
th in k in g  i t  would be done before the men 
s truck  w o rk  th a t evening. As a m a tte r of 
fact i t  was not done. Douglas, assuming i t  was 
done bu t w ith o u t ta k in g  the troub le  to  ascertain 
the fact, opened the sea-cock fo r the purpose of 
f i l l in g  the ballast tanks in  order to stiffen  the 
ship, out o f w h ich cargo had been taken. The 
sea-cock was le ft open a ll n igh t. The w ate r came 
in , filled  the tanks, and d u rin g  the n ig h t over- 
flowed in to  the engine-room, and so in to  the holds 
of the ship, the sluices being up, and so damage 
was caused.

Now, unless tho  defendants can b rin g  them 
selves w ith in  the exceptions in  the  charter- 
p a rty  or b i l l  o f lad ing, i t  is pe rfec tly  clear 
th a t they are liable fo r  th a t damage. The 
question is therefore, do they b rin g  themselves 
w ith in  the exceptions? Even assuming tha t 
the act, neglect, or de fau lt w h ich caused th is  
damage was th a t of. Douglas alone, I  doubt 
t j  i  damaSe would be w ith in  the exceptions. 
1 doubt whether i t  could be p rope rly  said to be 
caused in  the nav igation  o f the ship in  the 
o rd in a ry  course of the voyage. Tho rem oval of 
tho bilge-pum p in  question was not done fo r any 
purposeof the voyage o r by the crew of the ship, 
b u t was done fo r the purpose of p repa ring  the 
ship fo r a fu tu re  voyage, and was done by 
engineers employed from  the shore. B u t I  do 
not _ decide the case upon th a t ground, because, 
having heard the evidence, I  find  as a fac t tha t 
thedamage was occasioned by the jo in t negligence 
o f B a it and G ardiner, and Douglas, the chief 
engineer ; and th a t being a jo in t  de fau lt and not 
exclusively the  fa u lt o f any member of the crew, 
the defendants are liable. I  g ive judgm ent 
accordingly, and re fe r the amount to the reg is
t ra r  and merchants.

Solic ito rs fo r  the p la in tiffs , H o lla m s , S on, 
C o w a rd , and J Ia w k s le y .

Solic ito rs fo r the defendants, W ill ia m  A .  C ru m p  
and Son.

S a tu rd a y , Ju n e  28, 1890.
(Before B utt, J.)
T he T hames, (a )

M o rtg a g e— S h ip — A c t o f  b a n k ru p tc y — F ra u d u le n t  
pre fe rence— B a n k ru p tc y  A c t 1883 (46 Sr 47 V ie t 
c. 52), ss. 4, 43, 48,49.

A  m ortg a g o r w ho conveys a l l  h is  p ro p e r ty  w i th  the

(o) Eeported by J. P. A s f in a ll  and Butler  ASPINALL, £sqrs
Barriaters-at-Law.
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m a in  object o f  secu ring  fu r th e r  advances, does 
n o t the reby co m m it a n  a c t o f  b a n k ru p tc y , even 
th o u g h  the m o rtga ge  a lso secures a  p a s t debt due  
f r o m  the m o rtg a g o r to the m ortgagee.

W here  u n d e r  a  m ortgage  o f  a  s h ip  to secure fu r t h e r  
advances, a n  ad vance  is  m ade on the da te  o f  a  
re ce iv in g  o rd e r a g a in s t the m o rtg a g o r, w ho is  
subsequently  a d ju d ic a te d  b a n k ru p t  in  respect o f 
acts o f  b a n k ru p tc y  co m m itte d  p r io r  to the execu
t io n  o f  the m ortgage , the m ortgagee is  e n tit le d ,  
u n d e r  sect. 49 o f  the B a n k ru p tc y  A c t, 1883 as 
a g a in s t the tru s tee  in  b a n k ru p tc y , to recover such  
advance, w here before the  da te o f  the re ce iv in g  
order the re  w a s  a n  e x is tin g  c o n tra c t between m o r t
g a g o r a n d  m ortgagee to m ake  f u tu r e  advances  
a n d  a  p o s it iv e  p ro m ise  by the m ortgagee to  m a ke  
th is  specific  advance.

A . m o rtga ged  h is  shares in  a  s h ip  to B ., to  secure 
f u r t h e r  advances, a n d  a lso a  s m a ll p a s t debt due  
f r o m  A . to B . P r io r  to  the m o rtga ge , A . h a d  
co m m itte d  acts o f  b a n k ru p tc y  i n  respect o f  w h ic h  
he w as subsequently  to the da te o f  the m o rtga ge  
a d ju d ic a te d  b a n k ru p t. B . h a d  no  no tice  o r 
know ledge  o f  the acts o f  b a n k ru p tc y , a n d  m ade  
advances to enable  A .' to c a r ry  on  h is  business. 
O n the d a te  o f  the re c e iv in g  o rd e r, B . m a de  A .  
a n  advance o f  250?. in  consequence o f  a  p r io r  
ag reem ent between the m  to m ake  fu tu r e  advances, 
a n d  a  p o s it iv e  p ro m ise  to ad vance  th is  spe c ific  sum . 
I n  a n  a c tio n  by B . to  es ta b lish  the v a l id i t y  o f  h is  
m o rtg a g e  a n d  recover a g a in s t the re spond en t the 
a m o u n t o f  h is  loan s  :

H e ld ,  th a t the  m ortgage  w as v a lid ,  a n d  th a t B . w as  
e n tit le d , as a g a in s t the tru s tee  in  b a n k ru p tc y , to 
re cover n o t o n ly  a l l  advances p r io r  to  the da te o f  
the re ce iv in g  o rd e r, bu t a lso the advance  o f  2501. 
m ade on  the da te  o f  the re c e iv in g  o rd e r, as i t  w as  
m ade in  consequence o f  the co n tra c t a n d  p ro m is e  
m ade before the da te  o f  the re c e iv in g  o rd e r.

T h is  was a m ortgage action by B arte r and Co. 
L im ite d  against the proceeds o f fo rty -tw o  s ix ty- 
fo u rth  shares in  the steamship T ham es, asking 
the court to pronounce fo r  the v a lid ity  of the 
m ortgage and paym ent to  the p la in tiffs  o f the 
am ount due. The trustee in  bankrup tcy  c f the 
m ortgagor in tervened and p u t in  a defence,

B y  the mortgage, w h ich was dated 30 tli May 
1889, one John Young, the owner o f fo rty -tw o  
s ix ty -fo u rth  shares in  the Tham es, mortgaged 
them to  the  p la in tiffs  to secure the repaym ent by 
the m ortgagor to  the p la in tiffs  of a balance of 
5 .5 1 U s. 2d ., together w ith  in te rest thereon a t the 
ra te  of 1 0  per cent., and any subsequent advances 
and in te rest w hich m ig h t be made by the p la in 
t if fs  to  the m ortgagor. The m ortgage was in  the 
fo rm  prescribed by the M erchant Shipp ing A c t 
1854, and was reg istered on the 5th June 1889.

On the 28th M ay 1889 a pe titio n  in  bankrup tcy  
was presented against the m ortgagor. On the 
13th June a rece iv ing order was made, and on 
J u ly  17th he was ad judicated bankrup t.

A ccord ing  to  the evidence of the p la in tiffs  and 
the m ortgagor i t  appeared th a t the p la in tiffs  had 
no knowledge o f any act o f bankrup tcy  by the 
m ortgagor p r io r  to  the execution of the m o rt
gage. I t  also appeared tha t, at the tim e  of the 
m aking  o f the mortgagee, there was a contract 
between the m ortgagor and mortgagee th a t the 
la tte r  should make advances to  the m ortgagor 
when he was in  need of money, bu t the amount 
of such advances was not fixed. Advances were 

V o l . V I . ,  N . S.

made by the mortgagee to the m ortgagor subse
quen tly  to the  execution of the  mortgage, and 
amongst others was a sum of 2507. w h ich  was 
advanced on the 13th June. The rece iv ing order 
was made on the same day, but at a la te r hour. As 
to th is  2501., the p la in tiff's  stated th a t there was a 
prom ise by them  on June 12 to  advance th is

I t  appeared th a t at about the date of the execution 
of the m ortgage, the m ortgagor had m ortgaged 
his in terest in  tw o other steamships, the M o n a  
and the S aga , to the p la in tiffs . I n  these c ircum 
stances the trustee in  bankrup tcy  alleged th a t the 
mortgages were a conveyance o f the whole 
of the ba nkru p t’s property . The p la in tiffs  
denied th is, and alleged at the tim e in  question 
moneys am ounting to  a large am ount were due 
from  th ird  parties to  the bankrupt.

The Tham es  had been sold by the cou rt in  a 
collis ion action, and i t  was against the balance of 
the proceeds of such sale th a t the p la in tiffs

Cl q 'hc 'B ankrup tcy  A c t 1883 was referred to, and 
the fo llow ing  sections are m ate ria l to  the 
decis ion :

Spot 4(11. A  debtor commits an act of bankruptcy in
each of the following cases : (b) I f  in England or else
where he makes a fraudulent conveyance, g ift, delivery, 
or transfer of his property, or of any part thereof.

Sect 43. The bankruptcy of a debtor, whether the 
same takes place on the debtor’s own petition or upon 
that of a creditor or creditors, shall be deemed to have 
relation back to, and to commence at, the time of the 
act of bankruptcy being committed on which a receivm„ 
order is made against him, or i f  the bankrupt is proved 
to have committed more acts of bankruptcy than one, to 
have relation back tc, and to commence at, the time of 
the first of the acts of bankruptcy proved to have been 
committed by the bankrupt within the three moiAhs 
next preceding the date of the presentation of the bank
ruptcy petition ; but no bankruptcy petition, receiving 
order’ or adjudication, shall be rendered invalid by 
reason of any act of bankruptcy anterior to the deOT or 
the petitioning creditor. , . . , „

Sect. 48. Every conveyance or transfer of property, or 
charge thereon made, every payment made, every obli
gation incurred, and overy judicial' proceeding taken or 
suffered by any person unable to pay his debts as they 
become due from his own money in favour of any 
creditor, or any person in trust for any creditor, w ith a 
view of giving such creditor a preference over the other 
creditors, shall, i f  the person making, taking, paying, or 
suffering the same is adjudged bankrupt on a. bankruptcy 
petition presented within three months of the date or 
making, taking, paying, or suffering the same, bo
A  onmn/i fTn.n/1111 PTlf". JAYld V illi!
the bankruptcy. . . c .

Sect. 49. Subject to the foregoing provisions ot this 
Act, w ith respect to the effect of bankruptcy on an exe
cution or attachment, and with respect to the avoidance 
of certain settlements and preferences, nothing m this 
Act shall invalidate in the case of a bankruptcy :
(a) Any payment by the bankrupt to any of his creditors ;
(b) any payment or delivery to the bankrupt ; (r) any 
conveyance or assignment by the bankrupt tor valuable 
consideration; (d) any contract, dealing, or transaction 
by or with the bankrupt for valuable consideration, pro
vided that both the following conditions are complied 
with, namely : (1) The payment, delivery, conveyance, 
assignment, contract, dealing, or transaction, as the case 
may be, takes place before the date of the receiving 
order ; and (2) the person (other than the debtor) to, by, 
or w ith whom the payment, delivery, conveyance, assign
ment, contract, dealing, or transaction was made, 
executed or entered into has not at the time of the pa> - 
ment, delivery, conveyance, assignment, contract, deal
ing, or transaction, notice of any available act of bank
ruptcy committed by the bankrupt before that time.

Cohen, Q.C. (w ith  h im  L .  F y k e )  fo r the p la in 
t if fs .— The m ortgage transaction in  respect of the

3 Z
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three ships was no t a transfe r of a ll the bank-

w ould  C E T ; b“ ’ “  ” ■« “

% u l% JC h S£ U  $£8ChaPman’ 50 L - T. Eep. N. S.

BV c i% Ke A sK  26 L  T - Eep- N - s - 931 >
™  ® ™0I-tgage was not a fraudu len t preference.
dphtn d7anCeS were ™»de in  order to enable the 
debtor to  ca rry  on his business :

Ex parte Taylor, 18 Q. B. Div. 295 •
% i r r6 l G r im s ’ 48 L - T - EeP- N. S. 450; 23 Ch.

Ä 695a-rie H%11’ 49 T ' Eep‘ 17 ’ S‘ 278 ; 23 Ch- Div.
Williams Bankruptcy Practice, 188G edit,, p. 205.

I t  is established as a fac t tha t the mortgagee had 
no notice of any p r io r  act of bankrup tcy : I f  so the 
m ortgage is protected by sect. 49, no tw iths tand 
in g  th a t these were acts o f bankruptcy p r io r  to 
the mortgage. As to the 2501, a lthough i t  was 
on ly advanced on the date of the rece iv ing order 
there was a b ind ing  agreement th a t i t  should be 
advanced before th a t date, and therefore the 
p la in tiffs  are en titled  to  recover i t  under the 
mortgage.

J d f ,  Q.C and B o y d  fo r  the trustee in  bank
er u y  I  he m ortgage was a conveyance o f a ll 
the bankrupt s p rope rty  in  order to secure a past 
debt, and was therefore a fraudu len t conveyance 
w ith in  the m eaning of sect. 4, sub-sect, (b) o f the 
B ankrup tcy  A c t 1883. I f  so, the m ortgage is 
void, and cannot ava il as against the trustee in  
ba nkru p tcy :

Bevan v. Nunn, 9 Bing. 107;
Ex parte Johnson; Re Chapman (ithi sup ) ■
Smith v. Cannan, 22 L. J 290 Q B •
Re Wood, 26 L. T. Eep. 51. S. 113;' 7 Ch. App 302 •
Ex parte Snowball, 26 L. T. Eep. KT. S. 894 ; 7 Ch.App. 5ö4 ;
Williams Bankruptcy Practice, edit. 1886, p. 7.

The m ortgage was a fraudu len t preference in  
favour of the mortgagee. I f  the m ortgage was 
an act o f bankruptcy, then sect. 49 does not pro- 
tec t the transaction against the operation of 
sect. 48, even assuming the conditions in  sect. 49 
are com plied w ith . B u t, even assuming the 
m ortgage not to  be an act of bankruptcy, the 
transaction is not protected, because the m ort- 
gagee had o r ought to have had, notice of p r io r  
acts of ba n k ru p tcy :

Ex parte Snowball (ubi sup.) •
B ird \. Bass, 6 M. & G. 143.

A s  to the advance o f 2501, w h ich  was made on 
the same day as the rece iv ing order, i t  is sub
m itte d  th a t i t  cannot be recovered, as, in  order to 
be protected by sect. 49, i t  ought to have been 
made before the date of the rece iving order 
whereas i t  was made on the  same date.

Cohen, Q.C. in  reply.

B ütt, J.— This is a case in  which the p la in tiffs  
c la im  judgm ent pronouncing fo r the v a lid ity  of 
a certa in m ortgage of shares in  the steamship 
Thames and fo r a reference, i f  necessary, to 
assess the amount due to them. Now, there is 
no doubt th a t the m ortgage was du ly  made and 
executed on the 30th M ay 1889, bu t the defen
dants fo r several reasons a ttack the  transaction 
and say the m ortgage is inva lid . They contend 
th a t th is  and the other two mortgages on the 
Mona and the Saga. —  the transactions rea lly  
being one— constitu te  a conveyance o f substan-

t ia l ly  the whole o f the m ortgagor’s p rope rty  to 
the p la in tiffs , and i f  th a t is so they argue th a t 
the transaction ■was in  itse lf an act of bankruptcy, 
and therefore void. They also argue tha t i t  is 
void as being a fraudu len t preference and as being 
con tra ry  to  the provisions of the sta tute 13 E liz . 
c. 5. ow, as 1 understand, i t  is a fac t tha t 
charges by way o f m ortgage were given by M r. 
Young, the debtor, on the three steamers, the 
Tham es, th e  M o n a , and the S aga , at about the same 
tim e, and fo r the same purpose, and to the same 
persons, viz., the p la in tiffs  in  th is  action. I  have 
to  take in to  account the fact th a t these mortgages 
on these other two vessels existed, though the 
m ortgage on the Tham es  is the on ly one w hich is 
actually before me. There has been a good deal 
o f evidence both oral and documentary, and my 
conclusion is th a t these mortgages were executed 
in  pursuance of an arrangement, the main ob ject 
o f which was to  provide advances to enable M r. 
Young to ca rry  on his business as a shipowner, 
and tha t the m ain object was not to  defeat or 
delay cred itors, or to g ive one cred ito r a pre
ference  ̂over others ; in  other words, tha t the 
m ain object was not to  pay o r secure past debts 
due to Messrs. B a rte r and Co., the p la in tiffs , but 
to enable M r. Young to ca rry  on his business.

i 1- v n° f  w ithstand ing M r. Y oung ’s difficu lties, 
which were certa in ly  serious a t the tim e, yet, 
having regard to the rea l value of these three 
steamers, and to  the fact th a t fre ig h ts  had begun 
to rise and tha t a be tte r tim e had ju s t commenced 
fo r shipowners, I  have no hesitation in  saying tha t 
4  j  Vif  come to  the conclusion th a t the p la in tiffs  
and the m ortgagor, M r. Young, expected tha t, i f  
the advances contemplated by th is  arrangem ent 
were made, M r. Young would be able to  ca rry  on 
his business a t a p ro fit and probably redeem his 
position, and th a t ne ither he nor the p la in tiffs  
entered in to  th is  arrangem ent in  contem plation 
of his bankruptcy. A nd  I  go fu rthe r. I  th in k  
they not on ly  had th a t expectation, bu t I  th in k  i t  
was a reasonable expectation. I  th in k  there was 
a reasonable prospect, had no th ing  intervened, of 
M r. Y oung c learing the charges on these steamers 
and ca rry ing  on th is  business w ith  a p ro fit. The 
t ru th  is, th a t the resu lt of these bankruptcy pro
ceedings was th a t these three steamers were 
p ractica lly  sacrificed, a ll of them  being sold by 
compnlsory sale by the cou rt at ve ry  inadequate 
prices. A dded to th is , when the proceeds were 
realised they were eaten up by a num ber of 
p riv ileged claims which were made and allowed 
in  amounts in  excess o f what they rea lly  ought to 
have been, and sim ply because they were allowed, 
so to  speak, to  go by default. M r. Y oung was 
then a bankrupt. He had no th in g  to  do w ith  the 
m atter. The trustee, whose business i t  was to 
defend these claims and see th a t no more than 
was due should be allowed, was unable to protect 
th is  estate because he had not the money to  do i t  
w ith . In  other words, I  believe th a t the bank
ru p tcy  had the effect o f sacrific ing what was an 
estate of considerable value, and hence the pre
sent state of circumstances.

Now, it  is said th a t th is  m ortgage trans
ferred the whole, o r p ra c tica lly  the  whole, of 
the debtor's p ro pe rty  to the p la in tiffs . I  do 
not th in k  i t  did. t  th in k  there was a sub
s tan tia l p rope rty  beyond the m ortgaged p ro 
p e rty  ; and I  th in k  the reason w hy the book- 
debts and o ther assets such as claims on insur-
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a,nee companies have n o t  been realised is due to  
the bankrup tcy  and the in a b ility  o 
th rou gh  w ant of funds to press these claims Bu^ 
even assuming th a t substantially^ a j
p rope rty  was assigned by these i  g a they 
should s t i l l  have been prepared to  bo ldT ha t'they  
were va lid , and th a t the transaction , ' to
s titu te  an act of bankruptcy. I t  xs q«ute c ear to 
m y m ind  tha t, a lthough there a stnaU past 
debt due from  the m ortgagor to  t ^ p l a m t  ^  
w h ich  i t  was the object of the JL \a n t
secure, tha t was by no m ^ n s  the p rinc ipa l object^
The m ortgagor’s p rinc ip a l object waa to get 

a Î n Cw Lt0w !tb bi efco«T¿ / in te n U o n  of ̂ M « t  

Messrs. C Î  and C a &

of cha rte rin g  the ships and talcing the pronts

S l i d e r
rup tcy  A c t. The ^ “ ^ " b a n k ru p tc y  under 
transaction was an act ot 1 i  debtor
sect. 4, sub-sect. (&)• The ^ ° rd s  a r e _  A  debtor
com m its an act ot banki^û and or elsewhere 
fo llow ing  cases : {o) H  in  r j  °  de li very
he makes a frau d u le n t convey a.
or transfe r of h is  property  o r any pa rt the ie«^^
I  th in k  i t  is established heyonü an ^  
where fu r th e r  advances are con I _  i t  ifl 
i f  the person assigns a ll yü£ th a t
not fraudu len t ^  th  l t  said tha t
section, and I  sha ll so hold. of the bank.

Z t e rv e s te d 1 n  the t ru s te e  J  the tim e when

the act on which M r. thinlcTs^ true,
bankrup t was com m itted “ î f  ¿ ^ “ ty  of the 
and therefore TJ1” “  h{ f e ships, w o lild  be vested 
bankrupt, inc lud ing  , „ r j o r t 0 the m ort-
in th e  “ , fart0“ cŜ ne stood alone, th a t to  m y
gage against the p la in tiffs ’

to  the avoidance o^cen a  ^  sball inva lida te  in

theecasee ’ of a bankruptcy, (a) A ny  payment by the case or a t  o£ h£s cred ltors . (ft) any
the bank p ^  y tQ the bankrup t ; (c) any
conveyance or assignment by the bankrup t fo r 
valuable consideration; (d) any contract, deal
in g o r  transaction by or w ith  the bankrup t fo r
valuable c o n s id e r a t io n ,  provided th a t both the
fo llow ing  conditions are complied w ith , namely • 
(1 the payment, de livery, conveyance, assign 
ment, contract, dealing o r transaction, as the 
ea«e may be, takes place before the date of the 
receiving order ; and (2) the person (other than 
the debtor) to, by, or w ith  whom the payment, 
de livery, conveyance, assignment, contract, deal
in g  or transaction was made, executed, or 
entered in to , has not a t the tim e of the payment, 
de live ry conveyance, assignment, contract, deal
in g  o r transaction, notice o f any available act of 
bankrup tcy  com m itted by the bankrup t before 
th a t tim e.”  Now, as to  the f irs t condition 
every transaction except the advance of 2501. 
took place before the date of the rece iving order. 
As to  the second condition, I  th in k  i t  is perfectly

clear th a t the  p la in tiffs  had no notice o f any act 
of bankrup tcy  com m itted before the_30th M ay, or 
indeed before the 13th June. B u t l t  is  said by  
M r. Je lf tha t, however th a t m ay be, the very 
execution of these mortgages was m  its e lf  an act 
of bankruptcy, and th a t therefore w ou ld  prevent 
the second cond ition  of sect. 49 opera ting in 
favour of the cred ito r. B u t I  have already held 
th a t i t  was not an act of bankruptcy, and there
fore M r. Je lf’s contention on th a t po in t ta ils  to  
the ground. B u t, even i f  i t  had been, I  should 
s t i l l  have been prepared to ho ld th a t i t  w ould not 
deprive the c red ito r of the benefit o f th is  proviso, 
because the act of bankrup tcy  m ust have been 
com m itted before the tim e of the conveyance or 
transaction. I  therefore ho ld th a t the  p rope rty  
d id  no t pass to  the trustee under sect. 43, as i t  
otherwise would have done. B u t i t  is said, eten 
so the conveyance is vo id  as a fraud u len t p re 
ference. N o tw iths tan d in g  the view  I  ha \o  
already taken, i t  m ig h t very w e ll have been so as 
a m atte r of fa c t ; th a t is  to  say, i t  m ig h t have been 
a conveyance executed w ith  a view  of g iv in g  to 
these p a rticu la r cred itors, Messrs. B a rte r and 
Co., a preference over others. B u t, in  order to  be 
a fraudu len t preference under sect. 48, the  sole 
object, o r at a ll events the p rinc ip a l object, m ust 
have been to  give Messrs. B a rte r th a t preference.
I  have already found that I  do not th in k  th a t was 
anyth ing  lik e  the p rinc ip a l object. The p rinc ip a l 
object was to secure fu tu re  advances to  enable 
M r. Y oung to  carry on his business. I  therefore 
hold there was no fraudu len t preference under 
sect. 48. As to  the statute o f E lizabeth, I  assume 
M r. J e lf d id  no t re ly  upon it ,  as he never argued 
the po in t. F o r these various reasons I  ho ld  th a t 
th is  is a va lid  mortgage, and I  pronounce fo r  it ,  
re fe rr in g  the amount, i f  necessary, to the reg is tra r 
and merchants.

B u t I  am asked to accompany m y judgm ent 
w ith  a d irec tion  as to the 2501. T ha t was 
a payment made on the 13th June, w h ich  was 
the date o f the rece iv ing order. The m ateria l 
words of sect. 49 in  connection w ith  the 2501. 
are these : “  Provided . . ■ the payment,
de livery, conveyance, assignment, contract, deal
ing, o r transaction, as the case may he, takes 
place before the date of the rece iv ing order. 
There is to m y m ind  some d iff ic u lty  in  saying 
w hat is the exact m eaning of those words before 
the date of the receiving order.”  B u t I  am qu ite 
clear th a t there was a contract to make advances 
long before the date of the rece iv ing  order ; and 
I  also th in k  th a t there was on the 12th June, the 
day before the date of the rece iv ing order, a 
positive  promise to  advance th is  2501. 1 the re 
fore ho ld  th a t the advance of 2501. is protected by 
sect. 49 in  favour of the cred ito r, and 1 d irec t the 
re g is tra r to allow it .  I  therefore pronounce to r  
the v a lid ity  of th is  m ortgage w ith  costs, and re fe r 
the assessment of the damages to  the reg is tra r.

S o lic ito rs fo r  the p la in tiffs , J . A . and H .  h .  
F a rn f ie ld .  ,

So lic ito rs fo r  the in tervener, W ill ia m s  and
N e v ille .
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T uesday , Ju n e  24, 1890.
(Before  B u tt , J ., assisted b y  T r in ity  M asters.) 

T he M ark L ane , (a)

Salvage—Agreement— Unreasonableness— Goats

A  w h ic h * h Z  A t la n t i ° f d l  a n o th e r
Tt 1 J  h e r ProP e llo r  a n d  w as le a k in g
i  a9 reed i n  w r i t in g  between the m asters

fa  t^ A s z  s s
cloned th ro u g h  stress o f  w e a th e r the sa lvo rs  w ere  
to  be p a id  f o r  service rendered . The m a s te r o f  the

b e l i n a  th a P ™  7* * * ,  reasonable g ro u n d s1  f o r
te rm s t V l t L °  *° the aboveerm s, the o the i s h ip  w o u ld  n o t ass is t h im  The

^ s p e c 7 P d SM Cei f UUy f ccomP lis hed w ithout iny  special d ifficu lty or danger. The distance
tow ed w as  a b ou t 350 m iles . T h e  v a lu e  o f  Z

A Z Z A Z ‘ lA ? m ' - , I n  “  • * “ <'*
SZL‘,‘2 2  £'■ “ • A ,  ‘S u  *C  Z  Z
com pu ls ion , th a t  5000?^  ^  U n d e r
a w a rd e d  3000/ L d c S  e m ^ t u n t ,  a n d

s s s ^  -h© facts alleged by the nlnin+iPF 
follows • A t  about ‘i on7 P la in tiffs  were as 
■ t o o n n  i  * d’30 P-m- on the 13th A p r i l  
1890 the C rete, a screw-steamship o f 1725 tons 
gross, manned by a crew of tw en ty-tw o hands 
and laden w ith  a cargo of Ind ian  coni, was in  the

s  S r t £ “ » “ s

ship, w h ich proved to be the M a rk  L a n e  * 
had three black balls on her f o Z t P e  
com ing up w ith  her i t  was learn t T ' V u  
lost her prope llo r blades and was h ik in g  th rough  
the stern tube. The mastei- o f m - L , °.ug h 
boarded the C rete  and a fte r some negotiations“ 
between h im  and the master o f the Crete  the fo l- 
1 ow ing w ritte n  agreement was entered in to

i m - i t  13tb
of the s a. Crete a id  J o l E p E £ ^ ^ ^ >  " « te r  
Mark Lane, of London that tho °* ™ie s-s-
w ill make the attempt to W  t h e "  M a r V f '  ^  
Halifax, Nova Scotia, for the Bam of 5000/' TMtfah to
In  case of failing in the attempt to w i^.3i terh"e-
obliged to abandon through stress of woliha llf«?’ and 
Crete to be paid for servicl rendewd 5 16 S'8'
J ames , master of s.s. Crete, Jo hn  Peng^ ? v d) E?0CH,

Tow ropes were then passed between the vessels 
and eventua lly  made fast. This operation took 
from  three to fou r hours. T ow ing then  commenced
r L Cf tm U e i  ^ i th<i û , lnjlte r rupfcion t i l l  between 
1 and 2 ami. on the lo th  A p r i l,  when a th ic k  lo g
set m  and the engines of the C rete  were reduced 
to  ha lf speed The fog cleared at 1130 a m 
when the w ind  began to  blow strong and g radu
a lly  increased to  a s trong  gale from  the west- 
ward w ith  a h igh  beam sea. The M a r k  L a n e

<a) Reported by J. P. A sfikat.l and Bdtlbb  A spin am ,, Esqrs 
Harris ters-ut L a v . *

was ro llin g  and steering badly, and on the 16th,

WHCo0nF°*lUen^ e 0 i a heayy  sheer> the m ooring b itts  o f the C rete  were broken and damaged and
e hawsers strained. W hen the C rete  got s tra ig h t 

again towage was resumed, and sho rtly  a fte r the 
b i Z t  A rne  was safely brought up in  H a lifax  

i PL The value o f the salved p ro pe rty  was 
about 23,0001. The value of the C rete, her cargo 
and fre ig h t, was 30,0001. h

The defendants, w h ile  a d m ittin g  th a t salvage 
services had been rendered, alleged th a t the 
p la in tiffs  had g re a tly  exaggerated the pa rticu la rs

creo , and denied th a t the M a rk  L a n e  was ever in  
any im m ediate danger. As to the agreement they 
alleged in  paragraph 9 o f the defence as fo llow s :

say ,r ila t said agreement is not 
abl£ K A l ™  ° £ the gmnnds that i t  wasunreason- abie and that tho said sum of 50001. was exorbitant and
duros^LTh ° f  thi f  Marh,Lane signed the same under 
o f th e  r « t e  ? w ®  h ,6 Wal led  to  be lieve  by tbe  “ a s te r
not takeihe M < P “  tbe wonid

• ^  j6 mas*'er ° f  the Crete  denied th a t he exer- 
cised any compulsion o r said a n y th in g  w h ich  
ustified the master o f the M a r k  L a n e  in  th in k -

i i n e d t h th ? Gretc would leave h im  unless he signed the above agreement.
I  he p la in tiffs  claimed the agreed sum of 50001, 

s<Lm j u ! f lV6ly SUCh SUm aS t0  the 00urt shouId 

A s p in a l l fo r the plain-
s u m T fS n K ™  are en iitle d  t0 the ^ c d

j  ■ ^ ie m aster o f the C rete  was
a preempt! t^ u n ?  ’ M d  wa6i c°m petent to make the 
5 0 0 0 / ®ervice was a valuable one, andDUUOi. is a reasonable award :

Tkr , Z aoao Bo F oomn!>< 35 h. T. Eep. N. S. 8 ; IP .m,hhv. -.60 ; i  Asp. Mar. Law Cas. 230 ;
The Medina, 35 L. T. Eep. N. S. 779 ■ 2 P. Div. 5 •

3 Asp- Mar. Law Oas. 305;
A \ eSKr ’ T ' Rep. N. S. 319; 5 P. Div. 177 ■4 Asp. Mar. Law Cas. 338.

S ir W a lte r  P h i l l im o r e  and Joseph W a lto n  fo r 
the defendants.— 5000/. is an exorb itan t sum to 
pay to r these services. The master of the M a rk  
L a n e  was p ra c tica lly  forced to  sign th is  agree- 
merit. H ad he not done so, the m aster o f the 
C rete  led h im  to  believe th a t he would g ive h im  
no assistance. N o t on ly would 5000/. be a large 
salvage award, bu t by the agreement the Crete  
was to  get paid even i f  the salvage was not 
successful.

B utt, J .—In  th is case the value of the salved 
property is in  all somewhat under 30,000/., and 
that of the salving property a lit t le  over 24,000/.
1 he p la in tiffs  are not c la im ing  fo r an am ount to 
be awarded by the court, b u t are seeking to 
recover 5000/. as due to  them on an agreement 
w h ich is set out in  the statement o f claim. Now,
I  feel qu ite satisfied th a t fo r  services such as 
these, rendered w ith  no more risk , no more 
exertion, and no more loss of tim e, the C ourt of 
A d m ira lty  has never given so large an award as 
oOOOl. I  th in k  a c la im  fo r 5000Z. fo r tow ing  th is  
ship in  the state she was, and from  the place in  
which she was found, to H a lifax  is an exorbitant 
claim . I  th in k  th a t would be so i f  i t  was sim p ly 
a salvage agreement fo r 5000/.; but i t  is much 
more than tha t. The reason why salvage awards 
are so la rge is, th a t i f  there is a fa ilu re  to  com
plete the salvage, no m a tte r a t w hat r is k  and 
what labour the services may have been per-
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form ed w h ils t in  operation, the salvor get 
no th ing unless he succeeds; whereas t “  
agreement, in  the event o f the M a rk  L a n e  being 
lost d u rin g  the services, the salvors were to be 
paid a ll the same; in  other words i f  succ® ^ aJ 
the p la in tiffs  are to  receive 50001.; i f  unsuccess 
they are to  be paid fo r services rendered.

Now, I  have already said th a t I  consider the claim  
to  be exorbitant. I n  some of the cases re err - 
— nay, in  most of them — the w ord  i n s t a b l e  
has been used. I  cannot help th in k in g  f  
is  at the root of th is  question is, th a t where i t  is 
found th a t a w ho lly  unreasonable price has been 
insisted on, and eventually agreed to, 
looks no t on ly to  the unreasonableness of the 
agreed amount, b u t also to  the pos iti , ■ 
parties. Now, in  th is  case, were the par* p 
to  the agreement con tracting  on equa .
I t  is pe rfectly  clear tha t they were not. i t  s 
ve ry  true  th a t th a t amount of duress 
an answer to  an agreement a t common 
not exist in  th is  case; bu t in  th is  cou > 
believe in  the courts of equity, the sam , ■ .
of compulsion or duress is not necessary 
the cou rt to refuse to give effect to  an agreement 
as w ou ld  be necessary in  a common * , ^
The captain o f the C rete  appears in  effect, th  g 
no t in  so many words, to have said, M  > ^
do not sign th is  agreement to  pay •>
go away and leave you.”  H is maT1 ■ ‘ r t ;]Q 
meanour was such tha t i t  led the cap <
M a rk  L a n e  to  believe th a t tha t was w l at h 
meant to  do, and he has not, from- f irs t ^ l M t ,  
u n t il leaving the witness-box to 
would have taken less o r stayed by , ¿^is
The fac t is, the captain of the M a r h L a n e sign 
agreement under compulsion That a« rea lly  the 
r ig h t  way of p u ttin g  it .  I  th in k  he d ‘ l p° ’ ent 
the amount being exorbitant, ® B ^  0j.. 
cannot be upheld, and I  decline to  g i y

Now  comes the question, what are 
en titled  to i f  the agreement is not 
have ta lked th a t over w ith  the E ld e r h re tn ^ n ,  
and we have come to the conciusion, consMering 
th a t the weather was fine d u rin g  g .P  . 
of the services, though there was fog at one tim e 
and th a t there was very l i t t le  r is k  to  the salvors 
— no more than the usual r is k  incut red when i

no m uie t ob.pS a la rge r steamer m
steamer of some si/;e taKes ;l nr there-
tow— and tha t the towage was ¿550 m iles or there 
abouts ; th a t a fa ir  and a somewhat libe ra l award 
w i l l  be the sum of 30001. A s I  am asked to  appor- 
tinn the amount I  d irect th a t 2500?. shall be paid 
K  owners of the  Crete 1501. to  the master, 
and 3501. to the officers and crew, according to 
th e ir  ra ting .

S ir W a lte r  P h ilU m o re  fo r  the defendants.— 
The p la in tiffs  are not en titled  to  costs. On pre 
vious occasions the court, in  s im ila r cases has 
ordered tha t there should be no costs on e ither

SlieThe Medina, 35 L. T. Eep. N. S. 779 ; 2 P. D ir. 5, 3
A sd Mar. Law Cas. 305;

The Silesia, 43 L. T. Eep. N. S. 319; 5 P. D. 177;
4 Asp. Mar. Law Cas. 338;

The Cargo ex Woosuna, 35 L. T. Eep. N. S. 8; 1
P. D iv. 260 ; 3 Asp. Mar. Law Cas. 230.

and the p la in tiffs  have recovered a large sum of 
money. The court is desirous of acting, so fa r  as 
possible, in  con fo rm ity  w ith  the practice in  the 
other d ivisions of the H ig h  C ourt. Phe p la in tiffs  
m ust have th e ir  costs.

Solic ito rs fo r  the p la in tiffs , B o t te re l l and Roche.
Solic ito rs fo r  the defendants, P r itc h a rd  and 

Sons.

J . P . A s p in a l l ' io r  the p la in tiffs .— The p la in tiffs  
are en titled  to  costs. They have been successful, 
and have recovered a substantia l sum.

B u t t , J.— There has been no tender in  th is  case,

F r id a y ,  J u ly  11, 1890.
(B e fo re  B u t t , J., a s s is te d  b y  T r in it y  M as te r s .)

T h e  S c o t ia , (a.)
C o ll is io n — S te a m sh ip  a n d  harge— B o th  to  b lam e— 

C o n se q u e n tia l loss.

W h ils t  a  ba rge w as by n ig h t  ly in g  a s te rn  o f  a  
s tea m sh ip  i n  a  dock the la t te r  m oved h e r p ro p e lle r  
a n d  cu t a  ho le i n  the barge. I t  ap peared  th a t  
the re  w as no  one o n  b o a rd  the ba rge  a t  the tim e  
o f  the acc ide n t. I n  a  c o ll is io n  a c t io n :

H e ld , th a t, a lth o u g h  the s team er w as to b lam e, the 
barge w as a lso  to b lam e f o r  n o t h a v in g  anyone  
o n  b o a rd  o f  her, as, h a d  the re  been, the c o ll is io n  
m ig h t have been a vo id ed , a n d  in  a n y  event the  
barge m ig h t have been beached before she sank, 
a n d  the re fo re  the p la in t i f f s  could, o n ly  recover 
h a l f  th e ir  dam ages.

T h is  was a co llis ion action by the owners of the 
barge B lu e  B e ll against the owners of the screw- 
steamship S co tia . The co llis ion  occurred in  T i l 
bu ry  Dock in  the early m orn ing of the 13th M arch 
1890.

The B lu e  B e ll,  w h ich  was a dum b barge of 
seventy tons burthen, laden w ith  a cargo of rice, 
was ly in g  in  the dock moored astern o f the steam
ship S co tia . On the m orn ing  of the 13th M arrh , 
w h ils t i t  was s t i l l  dark, the S c o tia  cast o ff and 
proceeded to  leave the dock, w ith  the assistance 
of tw o tugs. F o r th is  purpose the p la in tiffs  
alleged th a t the p rope llo r was moved, and th a t 
w h ils t in  m otion i t  s tru ck  the po rt-qua rte r of the 
barge, c u ttin g  a hole in  her, and thereby causing 
her to sink.

A t  the tim e  in  question there was no one on 
the  barge, and the p la in tiffs  were not able to ca ll 
a witness who saw the in ju ry  done. T h e ir ev i
dence went to  show th a t on ly  three steamers 
were under way in  the dock th a t n ig h t, and tha t 
from  the circumstances of the case the S co tia  was 
the on ly  one th a t could have done the damage.

The defendants by th e ir  defence denied tha t 
the  S c o tia  had been in  collis ion w ith  the barge.

S ir Chas. H a l l ,  Q.C. (w ith  h im  J . P . A s p in a l l)  
fo r the p la in tiffs .

S ir W a lte r  P h ilU m o re  (w ith  h im  D r. R a ike s ) 
fo r  the defendants.

B u t t , J.—T h is  is a case in  which the owners of 
the barge B lu e  B e ll cla im  damages against the 
steamship S c o tia  fo r  in ju ry  which caused the 
barge to  s ink  in  the dock at T ilb u ry . There was 
no one on board the barge a t the tim e  she sus
ta ined the] in ju ry . B u t there seems reason to  
believe th a t there was no one on board the barge 
or a ttend ing to  i t  fo r a considerable tim e a fte r 
she had received the in ju ry . The nature of the 
in ju ry  she received scarcely seems to  be contested. 
The question as to the way in  w h ich  she sustained 
th a t in ju ry  is another m atter. [The learned
(a) Reported b y J . P. A spinall and Butler A spinall, Esqre..

Barrieters-at-Law.
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a Ufa?t f W  d4 a lt W-th  th ® evidence> and found as a tac t th a t the in ju ry  to the barge had been

in  I**16!  Pr° Pe/ leiV ° f  ‘ he & > « «  w h ils t
steamer! mUSt theretore condemn the

th .6 question, was the barge free
!v mmblar  ' , i t  aPPears th a t a bargeman 
should in  the o rd inary  course o f th ings  have been 
on board the B lu e  B e ll. He was taken away by 
a man in  the em ployment o f his own owners to

the6ndock S° i e h°ther b£ T S /  the entranoe to tne dock, i  have asked the E lder B reth ren

is p r in e r  toei C° nSlden ^  n®gh gence> whether i t  ib proper to  leave a barge fo r  the nio-hf- fn+oiKr

tu n a td y  i f i s  They tel1 me tk a t ™ f< S
b»t  i s  i ;  , : s :
answer they have given mei I  ho ld tha t i t  was

w l f l lg Wb6 T  l6aV? the barge unattended as i t
the 6 d°  T v  k lJ°W ' We know th a t whilethe man is away the barge d r ifts  down upon and
rests upon the rudder of the s team eT a positloJ 
she was never intended to lie in, having regard 
to the way in  w h ich  they had moored h e /  I f  
th a t man had been on board her at the tim e  i t  is

oceur?ed°babE ith hat b * *  i?3*UIT  would not ’have ccu ircd. E ith e r by shouting to  warn the
steamer o r by pushing his own barge out of the
way, i t  is no t improbable tha t the damage m ig h t
have been avoided. B u t even i f  i t  could not
barge ( T / b  h “ ! ? be!V som ebody on board the 
h t J h  v ke n0tlC6 0 i the hole cu t in  her and to beach her, so as to  prevent her s in k ing  in  the 
dock as she did. We th in k  therefore i t  was neg li
gence fo r the barge to be unattended, and th a t i t  
was negligence w hich con tribu ted to  the col- 
7 „ ! ! ’n / f u  aH events m a te ria lly  affected the 

am ount of the in ju ry  done. W e therefore th in k  
the barge is also in fau lt, the resu lt being th a t 
her owners recover ha lf th e ir  damage g

. J s S l  * « “ • « » A

» I S " ' "  ,he G m u,

[A dm .

T uesday, A u g . 5, 1 3 9 0 .
(Before B utt, J.)
T he H erald, (a)

C o llis io n — H ig h  C o u r t— C o u n ty  C o u r t— Costs—  
Gouwiy C W fe  A d m ir a l ty  J u r is d ic t io n  A c t 1868 
(31 Sr 32 V ie t. c. 71), ss. 3 a n d  i)

W l h e ■ T i T t ! P/ a in t 'i f f 8 i?  1“  e0lU aion a M o n v nthe H ig h  C o u r t recovered less th a n  3001 they  
w ere a llo w e d  no  costs, a lth o u g h  they c l a i Z d  
m ore th a n  the C o u n ty  C o u rt l im i t .  '

T his was a motion by the p la intiffs in a collision 
action in  re m , asking the court to confirm the 
registrar s report and to order the defendants to
reference.6 P a m tlffs  the costs of the action and

The collis ion occurred on the 20th J u ly  1889 at 
Glacton-on-feea between the p la in tiffs ’ steamship

T h e n r / the deiendanfcs’ steamship the 
H e ra ld .  I  he (r le n ro sa  was d ischarg ing pas
sengers a t th e  p ier when she was run  in fo  and- 
damaged by the H e ra ld .

The p la in tiffs  o r ig in a lly  in s titu te d  an action, in
«0 Reported by J. P. A s r ia x u ,

the C ity  o f London Court, bu t then abandoned 
i t  and in s titu te d  the present action in  the H iffh  
C ourt in  the sum of 400Z.

the  defendants adm itted  l ia b i l ity  subiect to 
a relerence.

nthec refef ence. the p la in tiffs  claimed
0  4 * 7  « 1 ’ °* w ilich  the re g is tra r allowed
¿4b£. 2 s . 6d .

The reduction  was ch ieffy  made by the reg is
t ra r  d isa llow ing 751. off 2001. claim ed fo r perma
nent repairs.

, " i,diolion A' 1
Sect. 3- Any County Court having Admiralty juris- 

dichon shaff have jurisdiction, and all powers and 
authorities relating thereto, to try  and determine sub
ject and according to the provisions of this Act the 
following causes (in this Act referred to as Admiralty 
causes): (3) As to any claim for damage to cargo or 
damage by collision, any cause in which the amount 
Claimed does not exceed three hundred pounds

beot. 9. I f  any person shall take in the High Court of 
Admiralty of England, or in any Superior Court, pro
ceedings which he might without agreement have taken 
H i^hC on it £ ° a? ’ ?Xu P tby ° rder °f  the judge of the 
r f  ahCnnniv ° r a° !  8ueh SuPeric- Court orCoanty Court having Admiralty jurisdiction, and 
shall not recover a sum exceeding the amount to which 
the jurisdiction of the County Court in that Admiralty 
ontSL 1S hlmte,d V  this Act, and also if  any person witln 
proceedingtfas t o / V  ex'!ePt  by °rder as aforesaid, tako

jlourt °be fo reT ^m °a/ ^ S u p e r i o r

L .  E . F y k e , fo r  the  p la in tiffs , in  support of the 
m otion, stated the facts. 1 P

B u tU r  A s p in a l l  fo r  the defendants, c o n t r a . -

flP l t n 7 T L T ? UT n n0t t0  have in s titu te d  th is  
action in  the H ig h  Court. The circumstances of
the case were of a simple character, and more
over they have on ly recovered 2461. In  such c ir 
cumstances they ough t to be condem ned in  costs or 
m any eventthey ought not to get costs. A lth o u g h  
costs are now in  the discretion of the court, yet 
sect. 9 o f the  C ounty Courts A d m ira lty  Ju ris 
d ic tion  A c t 1868 is a guide to th a t d iscretion. On

S/ e> b y  s e c t■ 116 «f the County 
Courts A c t 1888 there are s tringen t provisions 
adverse to  a p la in t if f  who b rings in  the H ig h  
C ourt an action which could have been com
menced in  the County Court.

L ' E - P y h?> c o n tra .— The p la in tiffs  have 
recovered a substantia l sum ve ry  near the C ounty 
C ourt l im it  Moreover they had reasonable a n ti
c ipa tion  to  th in k  th e ir  damages would exceed the 
lim it.  I t  is d iff ic u lt to  estimate w ith  accuracy
lis ion are tb °  C° nSec>uentia l damages o f a col-

B utt, J — P la in tiffs  have no r ig h t  to b ring  
actions 111 th is  court which could have been ins th  
tu ted  in  the County C ourt, and unless they can 
show there were special circumstances, they must 
bear the penalty. I  accede to  that, pa rt of the 
m otion asking me to  confirm  the report, b u t make 
no order as to costs.

and°/lCit0w \ t ° T t lJe P,a in tiffs> W illia m sand Co., fo r the  defendants, P r i tc h a r d  and Sons.
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Tuesday, A u g . 5, 1890.
(Before the R ig h t Hon. S ir J a m e s  H a n n e n .)

T h e  C a r r ó n  P a r k , ( a )

D am a ge  to cargo—C h a r te r -p a r ty — E xcep te d  p e r ils  
—  S eaw orth ine ss  —  C om m encem ent o f  voyage  
G e n e ra l average.

W here by  the te rm s o f  a  c h a r te r -p a r ty  a  s h ip  
described as be ing  a t  A . is  to  proceed to B . a n a  
there lo a d  a  cargo f o r  d e liv e ry  a t  C ., the sn ip - 
ow ne r n o t to be lia b le  (in te r  a l ia )  f o r  the n e g ti-  
gence o f  the m a s te r o r crew , o r o th e r servants  

d u r in g  the s a id  voyage ," a n d  a f te r  p a r .  o f i  
cargo has been ta ke n  o n  b o a rd  a t  B ., a n d  before t 
s h ip  has s ta r te d , such cargo is  da m age d  y  e'r  
w h ic h  gets in to  the h o ld  th ro u g h  a  va lve  m  the  
en g ine -roo m  be ing  le f t  open by the n e g lig e n t }  
one o f  the engineers, such dam age  is  cans V 
the above excepted p e r i l  “  d u r in g  the s a id  voyage, 
n o r  is  the sh ip  to ^  deemed to be u n se a w o rth y , 
a n d  the re fo re  the s h ip o w n e r is  n o t lia b le .

W here  g e ne ra l average expenses a re  in c u r re d  y
a  shipovmer in  consequence o f  dam age can
to s h ip  a n d  cargo by the negligence o f ms o r , 
he is  e n tit le d  to c o n tr ib u t io n  f r o m  the cargo ow ne i 
w here  bit the te rm s o f  the c o n tra c t o f  c a r r ia g e  t .  
is  n o t l ia b le  f o r  the neg ligence o f  h is  m aste r a n d  
creta

T h is  was an action fo r breach of cha rte r-pa rty  
in s titu te d  by J. V. D rake and Co. against the 
owners of the s.s. C a rró n  P a rk ,  to recover damages 
fo r damage to the p la in tiffs* cargo 
water ne tting  in to  the defendant s vessel. 1 ne 
defendants counter-claim ed fo r gene™ average 
con tribu tion  incurred in  clearing tfc< _ ' ,
water and discharg ing and warehous g

B y agreement between the parties the action 
was tr ie d  upon the fo llow ing  adm itted  facts :

1. That the defendants by í h^ L a?ssQrí f  tenf^opy^df a eharter-party dated the 9th Oct. 1889 (a true copy ° l
which is hereto annexed), chartered to tho p amtifla tne
s.s. Carrón Park upon the terms and conditions tnerem

002taThat the said vessel, in pursuance of the - i d

l arím Pa0^ t tight, staunch,
and s L t ^ °  and in ¿very "way fitted torcceweand carry 
a cargo in accordance with the sai A , a»en*g

‘1 That on tlie 14th Oct. the plaintiffs by then agents .1. th a t on tne ia vessel, in  accordance with
commenced to load the sam . the nronprtvthe said eharter-narty, w ith sugar, in bags, tile pioperty

S 2 S h s ¿ - # « t« is ís * - ,= w
CT PThat on the morning of the 16th Oct while the

S á á f f iM iS A
t05e That the water was pumped out and cargo dis- 

wv,en i t  was found that the portion of the 
cargo i i  the after-hold, the property of the plaintiffs, 
was damaged and injured m consequence of the water
getting into that hold. . , ,, .

6 That the water found its  way into the vessel 
through a valve in the engine-room which had negli
gently been left open by one of the engineers of the 
vessel for some period between the time when work 
was left off on the evening of the 15th Oct. and the time 
when the water was first discovered in  the hold. _

7. That in all other respects the vessel was in good

8. That in oonsequenoe of the aforesaid acoident the
la) Reported by J. P. A s pin all  and BtJTLEli A8PINALL, Esqrs.,

Barristers-at-Law.

plaintiffs’ cargo has been damaged, and they have 
suffered loss, and have incurred divers expenses, and 
that other expenses have been incurred by the defen
dants in discharging and warehousing the said goods, 
and pumping the water out of the said vessel.

The charte r-party , so fa r as is m ateria l, was as 
fo llows :

I t  is this day mutually agreed . . . that the good
steamship or vessel called the Carrón Park . . . now 
on passage Fraserburgh to Liban . . ■ being now
tight, staunch, and strong, and every way fitted tor the 
voyage, shall w ith all convenient speed sail and proceed 
to New Fairwater . . . and there load from the
factors of the said aff reighters a fu ll and complete cargo 
of sugar, and being so loaded shall therewith proceed 
to Greenock . . .  and there deliver the same . . . 
the act of God . . . any act, neglect or default
whatsoever of the pilot, master, crew, or other servants 
of the shipowners, and all and every other dangers and 
accidents of the seas, rivers, and steam navigation, of 
what nature and kind soever during the said voyage, 
always exoepted.

L .  B a tte n  fo r the p la in tiffs .—The C a rró n  P a rk  
was rendered unseaworthy at the p o rt of loading, 
and the defendants therefore are not en titled  to 
the benefit of the exceptions:

Steel v. The State Line Steamship Company, 37 L. T.
Bep. N. S. 333 ; 3 Asp. Mar. Law Oas. 516 ; 3 App.
Cas. 72 •

Tattersall’v. National Steamship Company, 50 L. T.
Bep. N. S. 299; 12 Q. B. Div. 297 ; 5 Asp. Mar.
Law Cas. 206.

The damage was not caused by negligence “  d u r
in g  the voyage”  w ith in  the m eaning of the 
charte r-party . The voyage of the ship and ^the 
cargo-carry ing voyage are d istinguishable. The 
la tte r  commences “  when she sets sail w ith  her 
cargo on board fo r her p o rt of de s tina tion :

Crow v. Path, 8 Q. B. 467;
Cohn v. Davidson, 36 L • T- Bep. N. S. 244 ; 2 Q. B.

Div. 455 ; 3 Asp. Mar. Law Cas. 374;
Valente v. Gibbs, 28 L. J. 229, C. P.
Baker v. McAndrew, 34 L. J. 191, C. P.

The defendants are no t en titled  to general 
average con tribu tion . The expenses were incurred  
by reason of the negligence of the shipowners’ 
servants, fo r  whom the p la in tiffs  are not liable. 
The exceptions in  the contract of carriage do not 
so fa r  exempt the shipowners from  l ia b i l ity  fo r 
the negligence of his servants as to en title  h im  to 
c la im  fo r  con tribu tion  in  respect of expenditure 
occasioned by such negligence:

The Glenfruin, 52 L. T. Bep. N. S. 769 ; 10 P. Div.
103; 5 Asp. Mar. Law Oas. 413 ;

Burton v. English, 49 L. T. Bep. N. S. 768 ; 5 Asp.
Mar. Law Cas. 187 ; 12 Q. B. Div. 218;

Crooks v. Allan, 41 L. T. Bep. N. S. 800 ; 5 Q. B.
Div. 38 ; 4 Asp. Mar. Law Cas. 216.

The defendants were, by th e ir  servants, the sole 
cause of the danger necessitating the expense;

Mousir’s case, 12 Co. 63 ;
Pirie  v. Middle Dock Company, 44 L. T. Rep. N. b.

426; 4 Asp. Mar. Law Cas. 388;
Woimsv. Storey, 11 Excb. 427 ; ^ __
Schlossv. tíeriot, 8 L. T. Rep. N. S. 246 ; 14 C. B.

N. S. 59 ; 1 Mar. Law. Cas. O. S. 335 ;
Fawcus v. Sarsfield, 6 E. & B. 193.

B a rn e s , Q.C. and. Joseph W a lto n  fo r  the defen
dants.—The decision in  C ro w  v. F a lk  {u b i sup .) is 
no longer la w :

Baker v. Me Andrew (ubi sup.) ;
Bruce v. Nicopulo, 24 L. J. 321, Ex.

The loss was occasioned by negligence d u rin g  the 
voyage, and therefore the defendants are p ro
tected by  the cha rte r-pa rty . The cause of the 

I loss was not unseaworthiness. The ship was
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seaworthy. In  these circumstances the defen-

t r X *  " n  “ “ ' d *°  t S .

StK ni ’ i l eel’i and g°- y - Scoit <™d Co., 62 L  T Een
App- Cas- 601; ® Asp. Mar. Law Cas!

w is  caueseditbv? heheger eral “ T f  exPenditure
servants f o r M i  l n^ h gence the defendants' servants, to r which by the con tract of carriage 
they were not liable. carnage

B a tte n  in  reply.
C u r. adv. v u lt .  

A u g . 5.— S ir J ames H annen .— T he n la in tifl'«  
Messrs. D rake and Co., sued the defendants tbe 
owners o f the Carron P arle , fo r  breach of charter 
party, entered in to  on the 9th Oct. 1889, by which

d e s c r ib e d ^ - '  ‘  the 0 a r ro *  ^ / t h e r e i n  aescribed as, now on passage Fraserburgh to
L iba u ,”  be ing “  now t ig h t, s ttu nch  and strong
and every way fitte d  fo r the v o y a g e ”  should
F o a T a ^J ?  Fa,lrw a te r’ and should thereload a fu l l  and complete cargo of sugar in  bnc«
and being so loaded, should the rew ith  proceed^o 
Greenock and there de liver the s a ^ “  the act of 
God or any neglect o r de fau lt whatsoever of the 
p ilo t, master, crew, o r other servanls of the

£ r „ s e"  s r s .“ • s*id, " w  * 4 .-cl • ^  , C a rro n  P a r k  a rrived  in  New
the t im f t - 111! , ^  686 T  the 18th 0 c t -  being at the tim e t ig h t, staunch, and strong, and in  every
way fitte d  to receive and ca rry  a cargo in

Oct0 rth e lo ar t h t f t n Charter'Pa rty  0 n  *be 14th
continued nn lnig +°l! ^  Cayg0 WaS n°m m enced and continued u n t il the evening o f the lo th  Oct
of ̂ h e  Wm ° I then ,C.0mPleted- On the m orn ing 
w ate r f i / d f  xt discovered th a t three feet of
rvaW ehf dl l  d -tS Way m t0 the Vessel th rough  
beln le t?  he enSme-room, which had neg ligently  
been le ft  open by one of the engineers of the

FeesSpfctdsUtheg te s n i8h t ° f  the 15th In  a11 o ihorrespects the vessel was in good condition Tn 
consequence of the w ater thus g e ttin g “ « the

incu rred  by the defendants m  discha“ g Wand 
warehousing the cargo and pum ping the water
Z  ° tlltbe VeSSel- The P o n t if fs  cla im  fo r damages 
fo r the in ju ry  sustained by th e ir  cargo in  
the above circumstances. The de fendan t« ,! ln  
th e ir  lia b il ity  a lleg ing th a t the i n ^  was caused 
by the neglect or de fau lt of the engineers of ?he 
said vessel d u rin g  the said voyage and tha t 
therefore i t  is w ith in  the excepted p e r ir i 
enumerated in  the charter-party. The defendant«
also counter-cla im  fo r general average con tribu 
t io n  fo r  expenses incurred  by them  in saving 
d ischarging, and warehousing the p la in tiffs 5

^ e  ship and°cargo.lSe ^°r  “ * 4 *
There can be no doubt th a t the defendants 

would unless exempted by the last clause of 
the cha rte r-pa rty  be liable fo r  the damage
caused to the p la in tiffs ’ cargo by the adm iV 
sion o f water to the ho ld o f‘ the vessel. I t  
arose (from  the d irec t negligence o f the defen- 
aants servants, and was a breach of the obli- 
ga tion o f the shipowner th a t his servants should 
no t be neg ligent in  and about the ca rry ing  
o f the goods. The question then arises, whe® 
1t.h" * he shipowners have freed themselves from  
l ia b il ity  fo r  th is  negligence by the term s of 
the cha rte r-pa rty , w h ich stipulates tha t they

[ A d m .

shall not be responsible fo r  any act, neglect, or 
de fau lt whatsoever,of th e ir  servants “ d u rin g  the 
said voyage.”  I t  was contended fo r the p la in tiffs , 
th a t th is  on ly  related to  the voyage from  New 
I  a ir water to  Greenock, and d id  not include the 
period of tim e  d u rin g  w h ich the vessel was being 
r ! j 7 / , • ° r  th ia contention, the case of G ro w  v. 
l< a lk  (u b i sup .) was cited. There the C ourt o f ‘ 
qjueen s Bench held, th a t “  d u rin g  the voyage ”  
could on ly apply to the tim e a fte r the voyage 
commenced, and th a t the voyage could no t 

before the ship ’s loading was completed. 
VV ’ lies, J., who was counsel fo r  the success

fu l p a rty  in  C ro w  v. F a lk  (u b i sup .), stated 
1“  bis judgm en t in  the case of B a k e r  v. 
M c A n d re w  (34 L . J. 191, C. P.) tha t he d id  not 
concur m the judgm ent in  C ro w  v. F a lk .  In  
B a k e r  v. M c A n d re w  i t  was decided tha t, where a 
ship was described as then at N ., being t ig h t  and 
stauneb, and was to  proceed to the usual place 
of loading, and there load and proceed to A ., 
w ith  the usual exceptions “ d u rin g  the said 
voyage, th a t the voyage commenced from  her 
s ta rtin g  from  her then berth , and th a t the excep- 
tio n  applied to the p re lim ina ry  tra n s it to  the po rt 
of loading In  B ru c e  v. N ic o p u lo  (u b i sup .)

o lock, G.B stated th a t he could not subscribe 
to the case of C row  v. F a lk ,  and held, w ith  the 
other members o f the court, tha t a p re lim in a ry  
voyage was to  be considered p a rt of the voyage 
contemplated by the contract. These cases an- 
pear to m e to  be conclusive in  the present esae, 
and to  lead to a resu lt consistent w ith  the in ten 
tion  o f the parties, fo r  I  cannot doubt th a t the 
exemption was intended to apply not on ly to the

r f '  t f  t h t T SS®1 le ft thc  Po r t of fa d in g ,  bu t also to  the whole tim e d u rin g  w h ich th is  vessel
was engaged m  pe rfo rm ing  the contract contained 
in  tfie  charter.

I t  was fu rth e r argued th a t the leaving open 
ot the valve rendered the ship unseaworthy, 
an 1 th a t thus the defendants were liable fo r 
breach of w arranty. I t  is adm itted  th a t the 
vessel was when the loading commenced f i t  to 
receive and ca rry  the cargo, and th a t i t  was 
du rin g  an in te rva l in  the loading th a t the  w ater 
was by the negligence of the engineer allowed to 
enter the ship and damage the cargo already 
there H o ld in g  as I  do th a t the exemption 
extends to  a period an te rio r to the vessel leaving 
the p o rt of New F a irw a te r, the negligent le tt in g  
of thc water in to  the vessel would be w ith in  the 
exemption. I t  d id  not render the vessel unsea
w o rth y  fo r  the reception of th is  cargo w h ich  had 
already been loaded on board the vessel when in  
good condition. I t  is, fo r  the purposes now under 
consideration, as though du rin g  the passage from  
iNew F a irw a te r the valve had been neg ligently  
opened ; th a t is, as L o rd  B lackburn  said, S teel v. 
I h e  S ta te  L in e  S te a m sh ip  C o m p a n y  (n b i sup .), 
like  leaving a port-hole open at sea, negligence 
on the pa rt o f the crew, and not unseaworthiness 
of the ship.

W ith  regard to  the counter-claim  fo r general 
average, I  th in k  the defendants are en titled  to 
recover. The cla im  fo r con tribu tion  as general 
average cannot be m ainta ined where i t  arises 
out of any negligence fo r  which the shipowner 
is responsible; bu t negligence fo r  w h ich  he is 
no t responsible is as fore ign to  h im  as to  the 
person who has suffered by it .  The loss would 
no t have fa llen on the shipowner, and the expen-
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d itu re  o r sacrifice made by h im  is not to avert 
loss from  him self alone, h u t from  the cargo-owner. 
T h is  question was considered in  the case ot 
S tra n g , S tee l, a n d  Go. v. S cott a n d  Go. (u b i sup .). 
T hat was a case of je ttisoned cargo. L o rd  
W atson, in  de live ring  judgm ent, says : th e
fa u lt of the master being m atter of admission, i t  
seems clear upon a u th o rity  th a t no con tribu tion  
can be recovered by the owners of the ship unless 
the  conditions o rd in a rily  ex is ting  between parties 
s tanding in  th a t re la tion  have been varied by 
special contract between them  and th e ir shippers. 
Here i t  appears to me th a t the re la tion  of the goods 
owner to  the shipowner has been altered by the 
con tract th a t the shipowner shall not be respon
sible fo r  the negligence of h is servants in  the 
events w h ich  have happened. I  therefore give 
ju d g m e n t fo r the defendants on the cla im  and 
counter-c la im  w ith  costs.

S o lic ito rs  fo r the p la in tiffs , W a lto n s , Johnson, 
and B u b b . „  , _ .

S o lic ito rs  fo r the defendants, W . A . C ru m p  and 
Son.

T uesday, A u g .  5,1890.
(Before the E ig h t Hon. S ir  James H annen and 

B utt, J.)
T he W arwick, (a )

C o l l is io n — F is h in g  sm ack— T r a w l w a rp — A r b i t r a 
t io n — S m ackovm ers  M u tu a l  G o llis io n   ̂ C lu b  
F o g — R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s  a t  
S ea a r ts . 10 a n d  12— C o u n ty  C o u rts  A d m ir a l t y  
J u r is d ic t io n  A c t  1868 (31 &  32 V ie t. c. 71), s. o, 
sub-sect. ‘¿— C o u n ty  C o u rts  A d m ir a l t y  J u r is d ic 
t io n  A m e n d m e n t A c t 1869 (32 $f 33 V ie t. c. 51), 
s. 4.

W here  a  f is h in g  vessel becomes s ta t io n a ry  in  conse
quence o f  her ge a r g e tt in g  fa s t  to a  rock■ o r  o th e r  
o b s tru c tio n  i t  is  he r d u ty ,  u n d e r a r t..1 0  (d ) o f 
the  R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s , to 
m ake  the fo g -s ig n a l f o r  a  vessel a t  a n cho r, 
even th o u g h  there be no fo g , a n d  i f  she f a i l s  to do 
so she is  g u i l t y  o f  a  breach o f the R e g u la tio n s .

A  a n d  B  w ere m em bers o f  a  b m a cko w n e rs  M u tu a l  
'C o ll is io n  C lu b . B y  a r t .  52 o f  i ts  a r t ic le s  o f  asso
c ia t io n  the d u b  w as lia b le  o n ly  up  to 301 B y  a r t.
56 i t  w a s  p ro v id e d  th a t u m  the event o f  a^ c o ll i-  
s io n  o c c u rr in g  between tw o  vessels in s u re d  i n  th is  
com pany , o r 'th e ir  respective t r a w lin g  gear, a n d  
dam ages be ing caused thereby to  e ith e r o r  bo th  o f  
the s a id  vessels, o r th e ir  gear, the ow ners  o f  such  
vessel s h a ll im m e d ia te ly  s u b m it a  s ta tem en t o f  
the w ho le  c ircum stance s  o f  the c o ll is io n , a n d  the 
d ire c to rs , a f te r  re ce iv in g  such sta tem en t, s h a ll 
have p o w e r to a rb it ra te  on the m a tte r, a n d  th e ir  
de c is io n  in  the m a tte r  s h a ll be f in a l  a n d  conclu -

A .Sgave no tice  to the c lu b  th a t  the t r a w l w a rp  o f  h is  
f is h in g  sm ack h a d  been cu t by B . ’s f is h in g  sm ack  
d ra w in g  he r t r a w l across A . ’s t r a w l.

A . ’s m a s te r w as  subsequently  ta ke n  by  A . ’s agent to  
a  m e e ting  o f  the  d ire c to rs , a n d  the re_ exam ined  
as to  the a lleged  c o llis io n , a n d  h is  evidence w as  
reduced in fo  w r i t in g  by the secre ta ry. The  
sec re ta ry  then  gave no tice  to  B . o f  A . ’s c la im , a n d  
the reu pon  B . ’s m a te  a ttende d  a  m ee ting  o f  the  
d ire c to rs  a n d  gave evidence, the effect o f  w h ic h
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(ai  Reported by J. P. A s p in a ll  and Butler  A spin all , Esqrs., I
Barristers-at-Law.

w a s  th a t the dam age ha d  n o t been done by h is  
s h ip  o r t r a w l  gear. H is  evidence w as  a lso  
reduced  in to  w r i t in g .  A t  a  subsequent m ee ting  
o f  the d ire c to rs  B . ’s m a s te r w as exam ined , the  
w r it te n  statem ents o f  the  tw o  o the r w itnesses were  
th e n  re a d  over, a n d  the d ire c to rs  the n  passed a  
re s o lu t io n  th a t B .’s t r a w l had  n o t been i n  c o l l i 
s io n  w ith  A . ’s. The p la in t i f f  w as  n o t present 
w hen  e ith e r o f  the d e fe n d a n t’s w itnesses were  
exa m ined , n o r  w hen  h is  c la im  w as a d ju d ic a te d  
u p o n , a n d  h a d  no no tice  th a t the meetings. were  
to  take  p lace . A . h a v in g  sued B . i n  re rn  in  the  
C o u n ty  C o u rt, B . a lleged th a t the  dec is ion  o f  the
d ire c to rs  w a s  f in a l .  .

H e ld , th a t the p la in t i f f  h a d  ne ver su b m itte d  h is  
c la im  a g a in s t B . to  the d ire c to rs  ;  th a t there h a d  
been no p ro p e r h e a rin g  o f  the case by the d ire c - 
to rs , a n d  th a t the a lleg ed  a r b it r a t io n  w as no  
defence to the a c tio n . . .

Sem ble, a  C o u n ty  C o u r t h a v in g  A d m ir a l t y  j u r i s 
d ic t io n  has ju r is d ic t io n ,  u n d e r  the  C o u n ty  C ourts  
A d m ir a l ty  J u r is d ic t io n  A c t  1868 a n d  the C o u n ty  
C ourts  A d m ira lty  J u r is d ic t io n  A m e n d m e n t A c t  
1868, to  e n te rta in  a  cause o f  c o ll is io n  between the 
t r a w l ge a r o f  tw o  f is h in g  smacks.

T his was an appeal by the p la in t if f  in  a c o lli
sion action i n  rem  fro m  a decision of the County 
C ourt of K ingston-upon-H ull.

The action was in s titu te d  by the  owner ot the 
fish ing smack E . B irk b e c k  against the owner of 
the fish ing smack W a rw ic k ,  to  recover compen
sation fo r  damages to  the p la in t if f ’s tra w l warp

The damage -occurred on the 27th Jau. 1889 in  
th e N o rth  Sea, and was occasioned by the W a rw ic k  
sailing across the bows of the E . B irk b e c k , and 
w ith  her tra w l warp c u ttin g  the warp of the 
jgj B irkbeck .

The facts alleged by the p la in t if f  were as 
fo llo w s : On the n ig h t of the 27th Jan. the E .  
B irk b e c k , a traw le r o f e igh ty-s ix  tons, was fish
in g  in  the N o rth  Sea, in  company w ith  the  fish
in g  fleet. A bo u t 10 p.m. her fish ing  gear got 
fast to  some obstruction , whereupon the  stopper 
was le t go and the vessel was b rough t head to 
w ind and rode to  her warp. W hen fish ing the
E . B irk b e c k  was e xh ib itin g  a masthead lig h t, 
vis ib le  a ll round the horizon, and th is  she con
tinued  to  show a fte r she was b rough t up by her 
warp. She also showed flares. I n  these c ircum 
stances those on hoard the E . B irkb e ck  saw 
another traw le r, w h ich proved to  be the W a rw ic k ,  
fish ing away on the starboard bow. The W a rw ic k  
was approaching the E .  B irk b e c k  so as to  cross 
her bows, and although the W a rw ic k  was loud ly  
hailed she held on and came so close th a t w ith  
her warp she cu t the warp of the E . B irk b e c k , 
and d id  the damage complained of. ,

The defendant denied th a t the. W a rw ic k  was 
ever su ffic ien tly  near to  the E .  B irk b e c k  to  cut 
her warp, and said tha t, i f  her warp was cu t as 
alleged, i t  was done by some other vessel s warp 
and not by the W a rw ic k ’s.

The p la in t if f  and defendant were members 
of the H u ll  Smackowners M u tua l Co llis ion Club, 
of w h ich  club the fo llow ing  artic les of associ
a tion  are m ate ria l to  th is  action :

52 The perils insured against are damages caused by 
collision only, up to a sum not exceeding 30L, and are 
more particularly mentioned and specified m the aitides

following. Qf  any vessel entered in  th is  company
4 A
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m a r it im e  l a w  ca ses .

A dm .]
T hb W arw ick .

d ji*;a* r * * 1™ 'i e  ««y ~.m  fis“ a
s a m  t e a  s x i  “■• ” "L »
t he t hat  subsequently to the collision
o n X  l  R t f /  J t  D°  Ce thereof t0  the o lllb . andon the 18th Feb. his agent, one Cooke, who was a 
d irector, took the master of the E .  B irk b e c k  to  
a ttend a m eeting of the directors. The master

collision1 and"}!ned t0  the c ircnm stances o f the o hsion, and his evidence was taken down by  the

w i tn e s s  ° f  th ® ° lu b ’ and then signed by  the

the,n ,w rote t0  tb e defendant,
few d a v » T f  T  0 f the S t i f f ’s claim, and a 
few days la te r the mate of the W a rw ic k  was
2 T l d hT r  ^e .d ire c to rs , and his evidence 
also com m itted to w r itin g . On the 20th M arch

X f m a I’sineetlf i; i ,0 fTi7-hedirect0rs was held, when 
I h l  T  T  ?f  the W a rw ic k  was examined, and
read TL ° f  th e two previous witnesses were

whole m atter was then discussed, 
and a reso lution was passed tha t the W a rw ic k  
was not m  collis ion w ith  the E .  B irk b e c h  on the 
date stated. The p la in t if f  was no t p resen t when 
e ither o f the defendant’s witnesses was examined 
and received no notice tha t they were to  be exa-

upon!1’ ° r  hlS Clalm WaS t0  be adiud ica ted
The fo llow ing  Regulations fo r  P reventing C o lli

sions at Sea are m ate ria l to the decision : 8
A rt. 10— (a.) A ll fishing vessels and fishina-boats of 

twenty tons net registered tonnage or i  f
under way, and when not required by tho fo lh  ^ 11 
regulations in this article to carry and^how 
therein named, shall carry and s h L X  aZ e  l f i t f * 8 other vessels under way. ame u&hts as

(d.) I f  a vessel when fishing becomes Htotio.,»» • 
consequence of her gear ge ttin l fast f  st™ °uary in 
obstruction, she shall s h Z  th f lig h t and 0t> r
signal for a vessel at anchor ? make the fo*-

(e.) Fishing vessels and open boats mflv «+ +•
nse a flare-up in addition to the lights which i\h J l7 t l? e

.i*7') ,1“  / ° ? ’ or faU“ g Snow, a d rift net vessel
attached to her nets, and a vessel when trawling dredg 
mg or fishing w ith any kind of drag net, and a vessf 
employed in line fishing w ith their lines out shall at 
mtervais of not more than two minutes make a blast 
with her log horn and ring her bell alternately

[A dm .

A rt. 12. In  fog, mist, or falling snow, whether by 
day or night, the signals described in this article shall 
be used as follows ; that is to say, (c.) A steamship and 
a sailing ship, when not under way, shall at intervals of 
not more than two minutes ring the bell.

The C ounty C ourt judge gave judgm ent fo r  the 
defendant on the ground tha t the p la in t if f  had 
subm itted his c la im  to the a rb itra tio n  of the club, 
whose decision was final. He also found as a’ 
fact, th a t the warp o f the E . B irk b e c k  had been 
cut by the warp o f the W a rw ic k , th a t the W a r-  
rn c k  was negligent, and therefore to  blame ; and 
also found the E .  B irk b e c k  to blame fo r a breach 
of a rt. 10 (d .) of the Regulations fo r  P reventing  
Collisions a t Sea, in  not m aking  a fog-signal fo r  
a vessel a t anchor.

A t  the tr ia l,  counsel fo r  the defendant had 
subm itted th a t the court had no ju risd ic tio n , as 
the collis ion being between warp and warp, and 
no t between ship and ship, was not w ith in  the 
County Courts A d m ira lty  Ju risd ic tio n  A cts  1868 
and 1869, and the C ounty Court judge held th a t 
he had ju r is d ic tio n . The defendant d id  not take 
th is  po in t on appeal.

B u c k n i l l ,  Q.C., fo r  the p la in tiff, in  support of 
the appeal.—-The pla in tifE  is not bound by the so- 
called award. He never subm itted his cla im  
against the defendant to a rb itra tio n , and even i f  
he did, the  proceedings were so irre g u la r as to  
deprive them  o f any effect. He was not present, 
and had no oppo rtun ity  of cross-exam ining the 
defendant s witnesses. I t  is also contended th a t 
the artic les of association do not g ive the  club 
power to decide whether there has been a co llis ion 
or not, but on ly  w hat the m erits  o f a co llis ion  
are, assuming there to  have been one :

v̂ be™y°nnMutualShip Insurance Society,
1 Q B Dxv 5b3 ; 3 Asp. Mar. Law Cas. 154 ; 34 
-L. 1. ICep. N. S. 457.

The p la in t if f  d id  not com m it a breach of the  
Regulations fo r  P reven ting  Collisions. A r t .  10 
(ct), which was applicable to th is  case, says, tha t 
a tra w le r when s ta tionary  in  consequence of her
gear g e ttin g  fas t to  a rock, shall show the l ig h t  
and make the fog-signal fo r  a vessel a t anchor.
I  hat means, i f  i t  is dark, she shall show an anchor- 
lig h t, and i f  there is fog she shall r in g  a bell. 
In  th is  case there was no fog, and therefore no 
d u ty  to r in g  a bell.

S ir  W a lte r  P h it t im o re  and B u t le r  A s p in a l l  fo r 
the defendant, c o n tra .— The p la in t if f  d id  not 
subm it his cla im  to  a rb itra tio n , and therefore the 
decision of the d irectors is final, unless i t  is set 
aside. I f  the a rb itra tio n  was irre g u la r, the 
p la in t if f  s rem edy was to have moved to  set i t  
aside :

Cleworth v. Pickford, 7 M. & W. 321 ;
Thornburn v. Barnes, 2 Mar. Law Cas. O. S. 459 •

L. Rep. 2 C P. 384 ; 16 L. T. Rep. N. S. 10 ; ’
Braddick v. Thompson, 8 East, 344 •
Scot v. Avery, 5 H. of L. Cas. 852. ’

The judge was r ig h t  in  find in g  the E . B irk b e c k  to  
blame fo r  a breach of the regulations. A r t .  10 
(a.) says th a t in  the circumstances o f th is  case a 
traw le r shall make a fog-signal irrespective of 
whether there be a fog or not. W here the regu
lations are dealing w ith  the case of an existent 
tog  the words “  in  fog, m ist, o r fa ll in g  snow ”  are 
used. A  tra w le r w h ich is brought up by her 
tra w l is d iffe re n tly  situated from  a vessel at 
anchor, and therefore i t  is probable th a t the 
Leg is la ture  intended th a t she should g ive indica-
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tion  of th a t fact by  the abnormal signal ° f  r in g 
in g  a bell. [H e  was stopped on th is  po in t by the 
C o u rt.]

B u c k n i l l ,  Q.C. in  rep ly . C u r. a d v . v u lt .

A u g . 5 .— The judgm ent o f the cou rt was 
delivered by

B utt, J — On the argum ent of th is  appeal we 
in t im a te d - in  fact, there was no serious contest on 
the m a t te r - th a t  the learned judge of the court 
below was r ig h t  in  decid ing th a t h e ^ t ue 
d ic tion  to t r y  the case. W e also th in k  th a t the 
p la in t if f  m ust be held to blame to r a breachlof 
the s ta tu to ry  Regulations fo r P reventing, Co limons 
a t Sea. W e also agree w ith  the learned judge m
ho ld ing th a t the evidence establishes a case o
negligence against the W a rw ic k , and th a t she 
m ust be pronounced in  fa u lt as wel as P ' 
t i f f ’s vessel, unless her owner can show th a t the 
m atters in  dispute have been determ i 7 
tra tio n . I t  was on th is  po in t th a t we required 
tim e  fo r consideration. A t  the hearing m  the 
C ounty C ourt the defendant contended tha t 
there had been a va lid  submission to a rb itra tio n  
of the whole of the p la in t if f  s claim , a propel 
bearing of the case by the a rb itra to rs , and a, 
b ind ing  award ; and the learned judge,>
his language intimates considerable doubt, must
be taken to  have so decided. W o are unable to 
agree w ith  th a t decision.

The f i r 3 t  question arises on clause ob of 
the artic les of association of the H u ll Smack-
owners M u tua l Collision C lub L im ited . I t  is 
w o rth y  of rem ark th a t th is  clause on ly autho
rises the directors to act as a rb itra to rs  m  
the event of a collis ion between two vessels 
insured in  th is  company, or th e ir  respective 
tra w lin g  gear,”  words which seem to  im p ly  an 
agreement between the parties concerned as to  the 
fac t o f a collis ion having happened as a condition 
precedent to  the r ig h t  of the d irectors to arb itra te . 
Construed lite ra lly  the clause authorises the 
d irectors to adjudicate on the incidents of a c o lli
sion w h ich has occurred, and not to  determ ine 
whether there has been a collision. The resolu
tio n  of the board, relied upon by the  defendants 
as an award, asserts th a t no such collis ion hap- 
nened I t  is not clear what clause 56, e ither alone 
o r readand considered in  con junction w ith  some of 
the other provisions of the artic les of association, 
means, whether i t  contemplates a reference to the 
directors of the question of the r ig h ts  and lia b i l i
ties o f the club and its  members in te r  se, as 
m utua l insurers to the extent of 30Z. on each 
vessel, or of a ll the r ig h ts  and lia b ilit ie s  of the 
owners o f smacks th a t have come in to  collision, 
or of both these m atters. One th in g  seems clear 
from  the book of the society produced on the 
t r ia l viz., th a t i t  is  no t the practice of the 
directors, acting under clause 56 and in  o rd inary  
circumstances, to  decide the  whole m a tte r in 
c lud ing  the quantum  of damage done and suffered 
by the respective parties. I n  the on ly case in  
which they have done so, they procured an ex
press a u th o rity  from  the parties in  dispute over 
and above the prescriptions of clause 56. How i t  
is true  th a t i t  m ay not be proper to  invoke the 
practice of the d irectors in  order to  in te rp re t the 
m eaning of the clause; h u t the  various clauses of 
the artic les of association being con trad ic to ry and 
p ra c tica lly  un in te llig ib le , we th in k  i t  open to  us,

when certa in  acts of the p la in t if f  o r his agent are 
re lied  upon by tbe defendant as evidence 
of his in ten tion  to subm it, and o f his having in 
fact subm itted his whole c la im  to  a rb itra tio n , to 
in qu ire  w hat the practice of the d irectors in  these 
cases has been. On the best consideration tha t 
we have been able to give to tbe case we have 
come to the conclusion th a t the  case does not 
establish the contention th a t the p la in t if f  ever 
in tended to  subm it, or d id  in  fac t subm it, the 
whole of his c la im  against the W a rw ic k  to the 
decision o f the d irectors. _

W e moreover d iffe r from  the find ing  of the 
learned judge th a t there was a hearing— which 
m ust be taken to  be a proper hearing— of _ the 
case by  the directors. Clause 56 of the artic les 
o f association provides fo r a rb itra tio n  by the 
directors, and no t by  a quorum  of the d irec
tors of the company, and i t  is no t perfectly  
clear th a t a hearing and decision by some of 
the directors, a lthough sufficient in  num ber to  
fo rm  a quorum  in  ord inary  m atters, would con
s titu te  a va lid  and b ind ing  award. However 
th is  may be, there certa in ly  never has been a 
proper hearing of the case by  tbe directors. 
I t  is clear from  the evidence of the secretary of 
the  association th a t the notice convening tbe 
m eeting of the directors on the 20th M arch 1889, 
the day of the alleged hearing, contained no 
reference to  th is  m a tte r ; th a t the p la in t if f  had 
no notice of such m ee ting ; th a t ne ither he nor 
h is agent was p resen t; tha t, a lthough the captain 
of the defendant vessel was then examined, no 
op po rtu n ity  was afforded the p la in t if f  of tes ting  
his evidence by cross-examination, or of ca lling  
any witnesses on his own behalf. The p la in t if f  
was in  fac t no t heard. I t  was urged tha t th is  
objection to  the proceedings a t the hearing 
could on ly  be prope rly  raised on a m otion to set 
aside the award. However th is  m ay be— and the 
m atte r is no t free from  doubt— we have thought 
i t  r ig h t  to state our opinion, because the learned 
judge in  the cou rt below says in  his judgm ent, 
“ I  fe lt bound to  ho ld  tha t, w h ils t the so-called 
a rb itra tio n  ha rd ly  deserved th a t name, s t i l l  i t  
was a hearing, and tha t the reso lution was an 
award.”  On the whole, and w hile  the case is not 
free from  doubt, we have come to the conclusion 
th a t the defendant has fa iled  to  establish tha t 
pa rt of his case w h ich  sets up a reference and 
award in  answer to th is  action, and th a t the 
judgm ent of the cou rt below m ust be altered by 
a decree ho ld ing both vessels to  blame.

S o lic ito r fo r  the p la in tiff, E .  L a v e ra c k , H u ll.
So lic ito rs fo r the defendant, L o c k in g  and 

H o ld itc h ,  H u ll.

Q U E E N ’S B E N C H  D IV IS IO N .
Ju n e  10 a n d  11, 1890.

(Before L o rd  Coleridge, C. J . and W ills , J.) 
R eg. v. T he J udge o r the C ity  of L ondon 

Court and the Owners o r the M ic h ig an , (a)
S eam an ’s w a g e s — R ecovery o f — M a r it im e  l ie n  

o f  m a te  fo r  wages ea rned i n  p o r t— N o  agree
m e n t— S h ip  i n  dock— A c tio n  i n  re m —  C o u n ty  
C o u r t  A d m ir a l t y  J u r is d ic t io n  A c t 1868 (31 32
V ie t. c. 71), 8. 3, sub-sect. 2 —  C o u n ty  C o u r t 
A d m ir a l ty  J u r is d ic t io n  A m e n d m e n t A c t  1869 I

I (a) Reported by T. R. Bridgw ater , Esq., Barrister-at-Law.
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—  v . J ud g e  of C i t y  of L o n do n  C o urt  a n d  O w n e r s  of t h e  M ic h ig a n . [Q .B .  D i v .

?  2. fu  f f  . 051)>. s- 3 —  M erchan t, S h ip p in g
A c t  18o4 (17 &  18 V ie t. c. 104), s. 181. 1 J

W here, m  a n  a c tio n  i n  re m  by the p la in t i f f ,  the  
c h ie f  m a te  o f  a  sh ip , a g a in s t the ow ners, f o r  
wages the p la in t i f f  h a v in g  been p a id  o ff  w i th  the  
rest o f the crew  a f te r  the a r r iv a l  o f  the sh ip  in  
p o rt, b u t by d ire c t io n  o f  the ow ne rs  re m a in 
in g  ' on b o a rd  a t the sam e ra te  o f  wages as 
d u r in g  the vo ya g e ; the ju d g e  o f  the C ity  o f  
L o n d o n  C o u r t re fused to  h e a r the a c tio n , on  the  
g ro u n d  th a t the ag reem ent between the p la in t i f f  
a n a  d e fe n d a n t h a d  ended o n  the a r r iv a l  o f  the  
s h ip ;  no  f r e s h  a r tic le s  h a v in g  been s igned, the  
p la in t i f f  h a d  no  m a r it im e  lie n , b u t o n ly  a  com m on  
la w  r ig h t  o f  a c tio n , a n d  the re fo re  d ism issed the  
a c tio n  f o r  w a n t o f  ju r is d ic t io n .

O n a n  a p p lic a t io n  f o r  a  m a n d a m u s  re q u ir in g  the 
ju d g e  o f  the C ity  o f  L o n d o n  C o u r t to  h e a r a n d  
de te rm ine  the a c t io n :

H e ld , th a t the C o u n ty  C o u r t ju d g e  h a d  j u r i s 
d ic t io n  to  t r y  the c la im , a n d  orde red  the ru le  
n ™ a n d a mu s  d ire c te d  to  the ju d q e  o f  
the C ity  o f  L o n d o n  C o u r t to  h e a r a n d  de te rm in e  
the a c tio n  u n d e r i ts  A d m ir a l t y  ju r is d ic t io n ,  
to  be m ade absolute.

A p p l ic a t io n  fo r a r u le  n is i  fo r  a w r it  of m a n 
d a m u s  to  issue to  the judge of the C ity  of London 
L o u rt req u iring  h im  to  hear and determ ine a 
certa in  action brought by the applicant against 
tfae owners of the steamship M ic h ig a n .

The applicant was the p la in t if f  in  the action, 
and was chief mate o f the steamship M ic h ig a n ,  
wm ch arrived  in  London early in  Nov. 1889, 
w)fen S11. the crew’ in c lud in g  the p la in tiff, were 
A c t  1854in  pursuance of the M erchant Shipp ing

The p la in tiff, by d irec tion  o f the owner, re
mained on board to  superintend and assist in  
the loading of the vessel a t the same rate of 
wages as he had received d u rin g  the voyage, and 
his wages were paid to  h im  up to  the 30th Nov.

In  an action i n  re m  b rought by the p la in t if f  
against the owners o f the M ic h ig a n , in  the C ity  
of London Court, to recover the wages due to 
h im  from  the 30th Nov. to  the date of the action 
being brought, the judge o f the C ity  of London 
C ourt held th a t the applicant had no m aritim e 
lien  fo r  his wages, as the p la in t if f ’s artic les fo r 
the fo rm er voyage were a t an end, and as he had 
not signed artic les fo r  another voyage he was not 
a seaman and was not serving on board ship as a 
seaman, bu t on ly had a common law  r ig h t of action 
and refused to  t r y  the action on the ground tha t 
he had no ju r is d ic tio n  to  do so.

B y 31 &  32 V ie t. c. 71, s. 3 :
, AW  County Court having Admiralty jurisdiction 

shall have jurisdiction and all powers and authorities 
relating thereto to try  and determine, subject and 
according to the provisions of this Act the following 
causes (m this Act referred to as Admiralty c a u S  

Sub-sect. (2) as to any claims for towage, necessaries
1 3 d  m l  CaU36 m WhlCh the d o l

B y  32 &  33 V ie t. c. 51, s. 3 :
The jurisdiction conferred by this Act and by the 

County Court Jurisdiction Act 1808 may be exercised bv 
proceedings to rem or by proceedings in  personam.

B y  17 &  18 V ie t. c. 104, s. 181:
A seaman’s right to wages and provisions shall be 

taken to commence either at the time he commences 
work, or at the time specified in the agreement for his

commencement of work, or presence on board, whichever 
first happens.

J . P . A s p in a l l ,  fo r  the owners of the M ic h ig a n ,  
showed cause against the ru le  being made absolute. 
— The learned judge of the C ity  of London C ourt 
was r ig h t  in  ho ld ing  th a t he had no t ju r is d ic tio n  
in  th is  case. The A d m ira lty  ju r is d ic tio n  of the 
County C ourt is lim ite d  to the ju r is d ic tio n  w h ich 
the H ig h  C ourt of A d m ira lty  had a t the passing 
of the C ounty Courts A d m ira lty  Ju risd ic tio n  
A c t 1868:

Allen V. Garbutt, 6 Q. B. Div. 165; 4 Asp. Mar. Law 
Cas. 520, n . ;

The Dowse, L. Bep. 3 A. & E. 135; 3 Mar. Law Cas.
O. S. 424; 22 L. T. Bep. N. S. 627.

I  hat ju r is d ic tio n  was lim ite d  to  wages o f seamen, 
and the  p la in t if f  was d u rin g  the tim e  fo r  wh ich 
he ciaimed wages not a seaman w ith in  the  true  
m eaning of the word, bu t was m erely a caretaker, 
his name was not on the ship’s artic les, he was 
not a seaman, and his c la im  was not fo r  seaman’s 
wages, w ith in  the A d m ira lty  ju r is d ic tio n  of the 
County C o u rt; wages ru n  from  the s ign ing  of the 
ship s artic les, according to the M erchant Shipp ing 
A c t o f 18o4. In  the cases o f W e lls  v. O sm an  (2 
L o rd  Raym. 1044); R e The G re a t E a s te rn  S te a m 
s h ip  C o m p a n y  (5 Asp. M ar. Law  Cas. 511) the 
w o ik  done by the cla im ants was in  an tic ipa tion  of 
and preparation fo r a voyage. In  the la tte r  case 
they were about to sign the sh ip ’s artic les, and 
were therefore held to be seamen ; bu t the 
present case is d iffe rent.

N e lso n  c o n tra .— The judge o f the C ity  of 
London C ourt was w rong in  ho ld ing  he had no 
ju risd ic tio n . O n ly the o rd in a ry  crew were paid 
on. 4 he pla in tiff* remained on board doing
o rd in a ry  duties as m a te ; his position was not 
altered. 1 he case of the G re a t E a s te rn  S team - 
s h ip  C o m p a n y  is in  po in t. The mate is a seaman, 
in  1  he G re a t E a s te rn  case the men had not 
signed the artic les. The p la in t if f  remained w ith  
the ship to superintend the discharge of the old 
cargo, and the loading o f the cargo fo r the next 
voyage, and is en titled  to  sue i n  re m  under the 
A d m ira lty  ju r is d ic tio n  of the C ounty C ourt fo r 
his wages, and i t  is im m ate ria l th a t the old 
a rtid e s  had been signed and had come to an end. 
tkeiis v. O sm an  (2 L o rd  Raym. 1044) and R e  
1 he G re a t E a s te rn  S te a m sh ip  C o m p a n y  (5 Asp 
M ar. Law  Cas. 511; 53 L . T. Rep. N . S. 594) are 
exactly in  po in t. U nder the M erchant S hipp ing 
A c t 1854 a “  seaman ”  is defined as any person 
employed on board a ship in  any capacity. Here 
the man was ce rta in ly  a seaman, fo r  he was mate, 
and certified  as such, and he therefore had a r ig h t  
to resort by the m aritim e  law  to  the lien  against 
a  jj sh lP- In  The Ja n e  a n d  M a t i ld a  (1 I la g g . 
Adm . 187) a woman was allowed to sue i n  re m  in  
the A d m ira lty  C ourt fo r  wages:

The Biessing, 3 P. Div. 35 ; 3 Asp. Mar. Law Cas.
561; 38 L. T. Bep. N. S. 259;

The Celia, 57 L. J. 43, 55, P. D. & A . ; 6 Asp. Mar
Law Cas. 293; 59 L. T. Bep. N. S. 125 • 13 p '
Div. 82.

G u r. ad v . v u lt .
Ju n e  11.— C o l e r id g e , C.J.— Since hearing th is  

case yesterday, I  have taken the o p po rtu n itv  of 
consulting B u tt, J., a judge  o f the A d m ira lty  
D ivision, and I  defer to his a u th o rity  (rather 
against w hat a t f irs t  had been m y own 
opinion), and I  come to  the conclusion th a t the 
judge ot the C ity  C ourt was w rong in  ho ld ing
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he had no ju r isd ic tio n , and th a t he had ju r is d ic 
t io n  in  the action, and th a t he m ust hear and 
determ ine the case on the m erits . I t  appears 
tha t, according to  the practice of the A d m ira lty  
Court, persons in  th is  position could m a in ta in  
actions of th is  k in d  in  th a t court. In a t  
determines the  case, fo r  the question depends 
upon w hat was the ju r is d ic tio n  of the A d m ira lty  
w h ich  has been transfe rred  by an A c t of I  arna- 
m ent to  the County Court.

W ills, J.— I  concur in  th is  decision, no t m ere ly 
in  deference to the a u th o rity  of m y bro ther B u tt, 
b u t also on m y own view, and upon consideration 
o f the authorities I  have independently come to 
the same conclusion. The case of T h e  Ja n e  a n d  
M a t i ld a  (1 Hagg. A dm . 187), where L o rd  Stowell 
he ld th a t a woman who had acted as caretaker 
was en titled  to  c la im  against the ship, seems to 
govern p ra c tica lly  the present case,; th a t decision 
appears to  be en tire ly  in  accordance w ith  the 
u n ifo rm  cu rre n t of au tho rity . The r ig h t  to 
proceed i n  re m  fo r  services rendered on 
board a ship apparently extended to  every class 
of persons connected w ith  the ship as a ship, and 
to  services rendered by such persons m  harbour 
as m uch as to  services rendered by them  a t sea. 
I  am of opin ion th a t the services rendered by 
the p la in t if f  were m aritim e  services, a lthough 
the vessel was ac tua lly  in  harbour at the tim e.

Solic ito rs fo r the app lican t, I,ow less  and Co.
Solic ito rs fo r the owners, B o lte re l l and Roche.

Ju n e  14, 17, a n d  28, 1890.
(Before D e n m a n  and C h a r les , JJ.)

B udgbtts v. B enning to n , (a) 

C h a r te r -p a r ty  —  B i l l  o f  la d in g  —  D e m u rra g e
__ U n lo a d in g  g r a in  cargo —  S h ip o w n e r a n d
c o n s ig n e e — L ia b i l i t y  o f  la t te r  f o r  d e la y  i n  u n lo a d 
in g  caused by a  s tr ik e  a t  the docks— S h ip o iv n e r  
“ re a d y  a n d  w i l l in g  to d e liv e r .”

P la in t i f f s ,  be ing the consignees u n d e r  a  b i l l  o f  
la d in g , in c o rp o ra t in g  a  c lause  i n  the ch a rte r-  
p a r ty  f ix in g  the n u m b e r o f  la y  d a y s  f o r  u n lo a d 
in g ,  a n d  a l lo w in g  o th e r d a ys  f o r  d e m urrage , sought 
to  recover f r o m  th e  d e fend an ts , w ho  w ere the 
sh ip o w n e rs , a  sum  o f  m o ney  p a id  to  them  u n d e r  
p ro te s t i n  respect o f  a  c la im  f o r  de m urrage . 
N e ith e r  the b i l l  o f  la d in g  n o r  c h a rte r -p a r ty  
s a id  a n y th in g  a b o u t dock s trike s . B y  the 
custom  o f  the p o r t  o f  B r is to l  cargoes w ere d is 
cha rged by the j o in t  ac t o f  the s h ip o w n e r a n d  
consignees. There  be ing  a  s tr ik e  am ong the  
la b o u re rs  e m p loyed  by the s h ip  as w e ll as by  the  
consignees d u r in g  the la y  d a ys , so th a t the  
u n lo a d in g  w as  p reven ted  a n d  co u ld  n o t be 
co n tin u e d  u n t i l  a f te r  the e x p ira t io n  o f  the  la y -  
da ys  :

H e ld ,  th a t the n u m b e r o f  la y  d a ys  h a v in g  been 
fixed  f o r  d is c h a rg in g  the sh ip , the consignees 
were l ia b le  f o r  de m urrage , n o tw ith s ta n d in g  the  
sh ip o w n e rs , o w in g  to  the s tr ik e , w ere p re ve n te d  
d o in g  th e ir  p a r t  o f  the u n lo a d in g .

T his was a m otion fo r  ju dg m en t in  an action 
tr ie d  before Cave, J. and a ju r y  a t the assizes 
he ld at B ris to l.

The p la in tiffs  were the indorsees of a h i l l  o f 
lad ing  of a cargo o f barley, shipped on board a

steamship named the F a ir f ie ld  be longing to  the 
defendants.

The p la in tiffs  sought to  recover the sum o f 
1471. 15s. l id . ,  w h ich  was pa id by  them  to the 
defendants, under protest, in  respect of a cla im  
by the defendants fo r  keeping the  vessel on 
dem urrage at the p o rt of B ris to l.

I n  the b il l o f la d in g  i t  was stated th a t the cargo 
was shipped a t Feisk, fo r  de live ry  a t a po rt as 
ordered to  the shippers, o r to th e ir  assigns, “  they 
pay ing  fre ig h t and dem urrage i f  any, 
a ll conditions as cha rte r-pa rty .”

The cha rte r-pa rty  stated, th a t the cargo was 
“  to  be b rough t and taken fro m  alongside the 
steamer at fre ig h te r ’ s expense and r is k  ; ”  the crew, 
however, w ere“  to  render a ll custom ary assistance 
in  hau ling  lig h te rs  alongside,”  and th a t “ th irtee n  
ru n n in g  days, Sundays excepted, ’ were “  to be 
allowed the fre igh te rs  ( if  the steamer be not sooner 
despatched) fo r  sending the cargo alongside and 
u n lo a d in g ; b u t in  no case should m ore than 
seven ru n n in g  days, Sundays excepted, be 
allowed fo r un loading, and ten days on demurrage 
over and above the said lay  days, at 4d. per ton  
on the steamer’s gross reg is te r tonnage per ru n 
n ing  day,”  and th a t “  the fre ig h te r ’s l ia b i l i ty  ”  
was “  to cease when the cargo was shipped, the 
owner o r h is agent having an absolute lien  on 
the cargo fo r fre ig h t, dead fre ig h t, demurrage, 
ligh te rage at p o rt of discharge, and average.”  A t  
the po rt where the ship was loaded the lay  days 
had been exhausted, so the defendants and the 
shipper agreed by le tte r  to  a llow  six add itiona l 
ru n n in g  days, Sundays being excepted, fo r  
d ischarg ing the cargo.

The b i l l  o f lad ing was in  the usual form , and 
contained the usual exceptions, b u t said no th ing  
about strikes. N e ithe r d id  the cha rte r-pa rty  
say any th ing  about strikes.

A f te r  a rr iv in g  at the Portishead Dock, a t 
B ris to l, the F a ir f ie ld  began to  unload her cargo. 
The lay  days commenced on M onday the 25th, 
and ended on Saturday, the 30th Nov. 1889.

The custom of the p o rt of B r is to l is fo r g ra in  
cargoes in  b u lk  from  the B lack Sea ports  to be 
discharged by the jo in t e fforts of shipowners and 
consignees.

D u rin g  the present un loading the fo llow ing  
was the system adopted : The p la in tiffs  p a rt of 
the  discharge was perform ed by  the B r is to l Docks 
Com m ittee, who employed a f irm  of master 
stevedores; the defendants’ pa rt was perform ed 
by another f irm  o f master stevedores, b u t besides 
these there was a la rge num ber o f dock labourers, 
on the p a rt o f both, bu t the num ber employed by 
the consignees was m uch la rge r than the num ber 
employed by the shipowners. F irs t  ol_ a ll 
“  bushellers ”  employed by the consignees go in to  
the holds o f the vessel and p u t the  g ra in  in to  
sacks; the sacks are attached to a run n ing  
noose, and then hoisted by “  w inchm en, these 
“  w inchm en ”  being employed by the shipowners. 
W hen the sacks are hoisted out of the ho ld  on to 
the deck, they are p u t in to  scales by men who 
are called “  bearers i n ; ”  these are employed by 
the shipowners. Then they are weighed by 
“  weighers,”  who are employed by the consignees, 
and are then carried  in to  tru cks  or in to  ligh te rs , 
o r in to  a warehouse, as re q u ire d ; th is  is done by 
men called “  landers,”  and these are employed by 

! the consignees. “  Talleym en ”  are employed both(a) Reported by T. R. Bridgw ater . Ksa., Barrister-at-Law.
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m a r it im e  l a w  o a ses .

by shipowners and consignees, bu t the “ foreman 
is employed by the shipowners.

n e ^ d a ^ t e ^ ih  6^ 5th ’ T “ e.sday  *he 26th, andWed- nesday the 27th Nov., being the f irs t  three lav
days more than ha lf the cargo was d is c h a rg e /

u ri  vayhthn r 8 th  N ov '> the dof'k  labourers
on t h T i j  by b°! h l i £ n?Jo f stevedores s truck, and
day the S0thnN ° n th \ 29th N o v -’ Satur-
Tuesdav the 2 8 °D  M ° nday the 2nd Dec-  »nd Tuesday the 3rd Dec., no cargo was discharged
and ^ ed? eSdA y the 4th Dft°- s trike  ended 
to fhebe dlscharSe commenced again, and ow ing 
to the gangs w o rkm g n ig h t and day i t  was com
pleted on Thursday the 5th Dec. U nder these 
circumstances demurrage fo r the days occupied

thelldefendtlS t afte^  * u® 3° th  N o v ' was olaimed by the defendants, and they exercised th e ir  lien  upon
which g° f ° r - i he *um  claimed in  the action] 
r 0S t T o S h aid under P o te s t, and was now 
sought to be recovered back. F o r them  i t
was contended th a t the p la in tiffs  were, under 
the contract, bound to pay demurrage, th a t the 
officers and men had remained on board a fte r 
the steamer a rrived  in  the dock, and tha t the
Were m iifc  Ved?r<;S ®mPlo7ed by  the defendants were qu ite  ready to do th e ir  pa rt of the discharge,
rW V  i i,ng t0 the s^r lk e  they were unable to find  dock labourers ready to  work.

The fo llow ing  question was by the consent o f 
tb f( Partles le ft  by the judge to the ju r y : 
jj ,vW ?re ^  shipowners ready and w illin g  to 
them  To do>  ”  tha t w h ic il it; was custom ary fo r

In  answer to  a question by one of the ju rym en 
the learned judge (Cave, J.) said tha t, i f  Ih /s h ip -  
owners were not able to  do th e ir  pa rt, they could 
not be said to  be ready and w illin g  to  do it ,  and 
upon th is  the ju r y  found the defendants were not 
discharge* Wl1 m g to  Pert'°rm  th e ir  p a rt of the

judgm ent™ 6** '1Udge le ft e ither p a rty  t0 movR fo r

, ?' C ' and /  V' Jwstin,on behalf of 
the defendants, contended th a t they were entitled  
to  judgm ent, and cited as an express a u th o r ity  

27ms V. Byers, 34 L. T Ren N K no« q a 
Law Gas. 147; 1 Q /A  Div. 244. ; 3 Asp' Mar'

There the same question arose upon a clause in 
the  cha rte r-pa rty  s im ila r to the one in  question 
I t  was held tha t, as the clause prescribed 
the tim e  fo r  unloading, there was at once 
an absolute contract upon the charte rer’s pa rt 
to unload w ith in  the prescribed tim e, a lthough 
d u rin g  a pa rt of the tim e he had been pre 
vented do ing so because of the weather. P” n 
the present case, strikes are not excepted in  
the b il l o f la d in g  or m  the cha rte r-pa rty  The 
shipowner therefore m th is  case is m  a s im ila r 
position to the shipowners in  the case of TMiev 
B y e rs , and the present consignees, the p la in tiffs  
are in  the same position as the charterers in  that’

in  the foflowTngeca™ se beeQ S im iIa rly  applied
Randall v. Lynch, 2 Camp. 352 •
Lees v. Yates, 3 Taunt. 387; ’
Harper v. McCarthy, 2 B. & P. (N R ) 258 •
Brown y. Johnson, 10 M. & W 331 ■ ' ’
Porteous y. Watney, 39 L. T Rer> i r  q ice a ,

Mar Law Cas. 8 ;  3 Q. B. Div.' 195 5 4 Asp’ 
Postlethwaxte y. Preeland, 42 L T Ban W <5 has 

4 Asp. Mar. Law Cas. 302 ; 5 App. Cas! 618 5
Oohen, Q.C. and Tyke (E. U. Bullen w ith  them), on

B udgetts v .  B in n in g t o n . [Q .B. D iv .

behalf o f the p la in tiffs , contended th a t they were 
en titled  to judgm ent, there being no case in  which 
dem urrage can be recovered where the detention 
ot the ship is due p a rtly  to the fa u lt of the ship- 
owners. In  the case cited, T h i is  v. B y e rs , th e  ship- 
owners were not in  defau lt ; bad weather set in  
d u rin g  the tim e  they were ac tua lly  pe rfo rm ing  
th e ir  du ty . E ve ry  decision presupposes readiness 
and w illingness on the p a rt of a shipowner to per- 
to rm  his pa rt o f his duty. In  the case of M a c k a y  
y. j  LC <! (6 App. Cas. 251) L o rd  B lackbu rn  in  his 
judgm en t says, on p. 263 : “  W here in  a w ritte n  
con ti act i t  appears th a t both parties have agreed 
th a t som ething shall be done w h ich  cannot 
effectua lly be done unless both concur in  doing 
it ,  the construction of the contract is th a t each 
agrees to  do a ll th a t is necessary to  be done on 
his pa rt fo r  the c a rry in g  out of th a t th in g .”  In  
th is  case the defendants as shipowners ough t to  
have had a suffic ient num ber of dock labourers 
and appliances to  do the w ork th a t ought to  have 
b® ' d°ff® by the ship, and th is  d u ty  on the pa rt 
ot the defendants could not be affected by the 
num ber of lay days having been fixed. B y  th is  
the p la in tiffs  undertook to  discharge the steamer 
in  a fixed tim e, and they would be liable fo r delay 
caused by th e ir  own default, bu t they could not 
be so liable, because the dock labourers employed 
by the defendants refused to do th e ir du ty. Had 
any accident happened to  the ship itse lf, the lay 

Id no t have ru n  against the p la in tiffs
T b l r ’ n ® tlm e  lfc was ta k in S to repa ir the ship, in e  fo llow ing  cases were cited ;

Barret v. Dutton, 4 Gamp. 333 :

Cas! si,' n ! f d’ 3 Q‘ B- D iv ' 213 ! 4 Asp’ Mar- Law
Benson v.’ Blunt, 1 Q. B. Div. 870 •

T ‘ ®*P- N - S‘ 594 i I«  L . T.Kep. N S. 669 ; L. Rep. 2 C. P. 651 ;
I  Mar. Law Cas. O. S. 468; 23L. 1. Rep N. S. 165 ; L. Rep. 5 Q. B. 544 •

GL WT Tien0Nr «a a4o5 nsp- Mar' LaW Cas- 853 i 54L T. Rep. N. S. 472 ; 9 App. Cas. 470 ;
Morton v. Lamb, 7 T. R. 125 ;
Bankwart v. Bowers, L. Rep.' 1C. P. 484 •
Pordage y. Cole, 1 Wms. Saund. 319, 32o’.

B u c k n il l ,  Q.C. in  rep ly.

^ dyrr'-iidgmenk *be court  (Denman, Charles, 
and W illiam s, JJ.) was de livered on the  28th 
June, and was read by

W il l ia m s , J.— The question in  th is  case is 
whether, under the circumstances o f it ,  the sh ip
owners are en titled  to  charge demurrage. The 
shipowners refused to  g ive up the goods of the 
consignees unless the demurrage claim ed was 
paid, and the consignees having pa id under 
protest, seek to  recover w hat they paid in  th is  
action. The facts o f the case are these: Thé 
p la in tiffs  are indorsees of a b i l l  o f lad ing  in  
respect o f the  _ cargo of the steamer F a ir f ie ld .  
buch b i l l  o f la d in g  incorporates the  term s o f a 
cha rte r-pa rty  wherein the p la in tiffs  were allowed 
th irte e n  ru n n in g  days (Sundays excepted) fo r 
sending the cargo alongside and unloading, but 
m  no case should more than seven ru n n in g  days 
(bundays excepted) be allowed fo r  unloading 
dem urrage over and above the said la y  days at 
4d. per ton  on the steamer’s gross reg is te r ton- 
nage per run n ing  day. B y  the cha rte r-pa rty  the 
master undertook to de liver the cargo from  
alongside. B y  the custom of the p o rt o f B ris to l 
the un loading of cargo is the jo in t  act of the 
ship and the consignee. In  the case of a g ra in
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cargo the f irs t  act done is. th a t the consignee 
sends on board men w ith  shovels and bushels 
and sacks. Then the m aster nom ina lly  (bu t the 
stevedores in  fac t as his agents) raises the  sacks 
from  the hold and brings them  to the bu lw arks 
ready to de liver overside to  the consignee or his 
agents, viz., in  the p o rt of B ris to l, the  stevedores 
employed by the dock company. The ship m  
question a rrived  on the 23rd N ov and the 
un loading was began on Monday, the 25th , but 
in  the m idst of the un loading on the 28th the 
dockers and stevedore s truck  as w e ll those 
employed by the dock company as those 
employed by the ship, and the resu lt of th is  was 
th a t ne ithe r was the m aster in  a position th a t he 
could deliver, nor the consignees th a t they could 
receive, or otherwise do th e ir  p a rt o£ the un '' P  
ing. The ju ry  were by agreement of the ■par ties 
asked the fo llow ing  question, v iz., Was the 
shipowner ready and w illin g  to do his p a rt of
th a t w h ich i t  w a s  c u s to m a r y  f o r  h im  t o  d o

The answer of the ju ry  was, No. The ea rned  
judge, in  the course of his sum m ing up, in  answer 
i,o a ju ro r, said th a t i f  the master was not able to  
do his p a rt he was no t ready and w illin g .

The question is, fo r  whom ju dg m en t ough t to  be
entered under such circumstances I t  isisaid by 
the p la in t if f  th a t readiness and w illingness of the 
master to  de liver the cargo to the -cons.gnees is a 
condition precedent, the non-existence of which, 
according to the fin d in g  of the ju r y ,  disentitles 
the master from  c la im ing th is  dem urrage; and 
i t  is fu r th e r said tha t, even though readiness and 
w illingness to  de liver the cargo may no t be a 
condition precedent', i t  is som ething wh ich the 
m aster has to  do on his pa rt concurren tly  w ith  
the pa rt which the consignee has to take in  the 
loading of the ship, and tha t, therefore on the 
w e ll-know n p rinc ip le  established by the cases 
c ited  in the notes to '
Saunders, 346); A rm ita g e  v. In s o le  (14 Q. B. 728) 
and many other cases, the master cannot demand 
performance by the consignee of his p a rt w ith o u t 
ave rring  readiness and w illingness, i f  no t a 
tender of performance of the conditions concur
ren t due from  h im , wh ich fo r the purpose of 
effective ly m aking his demand on the consignees, 
become conditions precedent. W h ile  approving 
of these contentions so ta r  as re late to  conditions 
precedent, we are o f op in ion th a t they are not 
applicable to  the present case, and therefore afford 
no ground fo r ho ld ing th a t the m aster was not 
en titled  to  claim demurrage. The fac t is, th a t 
the ob ligation of the consignees to  pay demurrage 
“  is absolute,”  as was decided m  the case of T h u s  
v  B y e rs  The readiness and w illingness o f the 
m aster to  make de live ry  is no t the  consideration 
of o r condition precedent to  the  un de rta k ing  to  
pay dem urrage fo r  the  detention of the  sh ip ; 
and th is  being so, i t  is no t suffic ient to  relieve 
the  consignee of the ob liga tion  to  pay dem urrage 
th a t he should show th a t the  master was unable 
to  pe rfo rm  some obligation undertaken by  h im  
in  the charte r-party , b u t i t  m ust appear th a t the 
consignee was prevented fro m  d ischarg ing the 
ship w ith in  the tim e  allowed fo r  un load ing by 
the act o f the master, o r those fo r  whom  he was 
responsible. I f  th is  were no t so, the  m aster 
w ou ld  not have been en titled  to  recover dem ur
rage in  the cases o f T h i is  v. B ye rs , P o r te o m  v. 
W a ln e y , and S tra k e r  v. K id d ,  fo r  in  each of these 
cases i t  is p la in  from  the facts th a t the master

was no t ready and w ill in g  to  make de livery, 
because he was prevented in  the one case by the 
weather, and in  the other tw o  cases by the lion- 
rem oval by th ird  persons of the  superincum bent 
cargo. I t  is qu ite  tru e  th a t in  S tra k e r  v. K id d  
Lush, J. speaks of “  an im p lie d  cond ition  th a t 
the shipowner shall be ready and w ill in g  to 
d e liv e r; ”  bu t his m eaning is made p la in  by the 
next sentence in  his ju dg m en t where he says :
“  I f  he (the m aster) w ro n g fu lly  refuses to  g ive 
over his goods, o r i f  by  reason o f any de fau lt of 
his, or of any obstacle fo r w h ich  he is responsible, 
the consignee is unable to  get his goods, th is  
w ou ld  affo rd  a good answer to  the cla im . A n d  
again, a fte r s ta ting  th a t the contract is absolute 
and not conditional, the learned judge says : “  The 
defendants are therefore liab le  unless they can 
show th a t some act o r de fau lt of the owner, or of 
some one fo r  whom he is responsible, prevented 
them  from  pe rfo rm ing  th e ir  con tract.”  In  the 
present case the  p la in tiffs  were no t prevented 
fro m  pe rfo rm ing  th e ir  con tract by any defau lt o f 
the shipowner o r those fo r  whom he was respon
sible. I t  was the action of the stevedores a,nd 
dockers w h ich  a like  prevented the p la in tiffs  
and defendants from  doing th e ir  p a rt in  the 
unloading. T h is  in  no way relieves the charte rer 
o r consignee from  the absolute contract to  pay 
dem urrage fo r delay and detention of the ship 
d u rin g  unloading. I f  the s tr ik e  of the stevedores 
had resulted from  unreasonable conduct of the 
m aster in  re fus ing reasonable wages asked^ by 
the stevedores, the case m ig h t have been d iffe 
re n t ; fo r  then perhaps i t  m ig h t have been said 
th a t the shipowners prevented the charterers 
pe rfo rm ing  the contract, and th a t the act of the 
shipowners was the causa  causans  p reven ting  
the charte rer ; b u t even in  such a case the char
te re r would, in  our opinion, have to show th a t he 
was actua lly  prevented by  the de fau lt of the 
shipowner, i.e ., th a t there was no t available 
means o f pe rfo rm ing  the con tract, n o tw ith 
standing the defau lt of the  sh ipow ne r: (see 
A ls to n  v. H e r r in g ,  11 Exch. 822.) I f  such means 
were available the cha rte re r m ust ava il h im self 
of them  to  discharge the ship, and take his 
remedy by su ing the  shipowner fo r  breach of 
contract, o r he w i l l  be liab le  to  demurrage. The 
resu lt in  the present case is, th a t judgm ent m ust 
be entered fo r  the defendants, w ith  costs of 
action and of th is  m otion.

Solic ito rs fo r the p la in tiffs , W h ite s  and Go., 
agents fo r  H e n ry  B r i t t a n  and Go., B ris to l.

Solic ito rs fo r  defendants, W . A . G ru m p  and 
Sons. __________

JUDICIAL COMMITTEE OP THE 
PR IVY COUNCIL.

J u ly  11 a n d  15, 1890.
(P resen t: The B ig h t  Hons. Lo rds W atson and 

H erschell, S ir B arnes Peacock and S ir 
B ichard Couch.)

L yons v . H offnung. (a )
ON APPEAL FROM THE SUPREME COURT OF NEW 

SOUTH WALES.

S a le  o f  g o o d s — S toppage in_ t r a n s itu — D e liv e ry  to 
s h ip p in g  agent f o r  s h ip m e n t a b ro a d .

W here  goods have n o t been  d e live re d  to the p u r -  
< (aTReported by 0. E. M a i.den, Esq., B arrister-a t-Law .
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chaser, o r  to  a n y  ag en t o f  h is , to  h o ld  f o r  h im  
o th e rw ise  th a n  as a  c a r r ie r ,  b u t a re  s t i l l  i n  the  
ha n d s  o f  the c a r r ie r  as such, a n d  f o r  the p u r 
poses q f  the t ra n s it ,  then , a lth o u g h  such c a r r ie r  
w a s  the p u rch a se r's  ag en t to  accept d e liv e ry  so 
as to pass the p ro p e r ty , nevertheless the goods a re  
'in  t r a n s i tu , a n d  m a y  be stopped .

The r ig h t  to stop u n d e r  such  c ircum stance s  is  n o t 
affected by  the fa c ts  (1) th a t the p u rc h a s e r has  
h a n d e d  to  the s h ip p in g  agents the s h ip o w n e rs ’ 
rece ip ts  f o r  the goods rece ived by h im  fro m  the  
ven do r, a n d  has rece ived f r o m  them  i n  exchanqe
a  b i l l  o f  L a d ing  ■ (2) th a t the p u rc h a s e r is  h im 
se lf a  passenger by the vessel on  b o a rd  w h ic h  the  
goods a re  sh ip p e d  as cargo f o r  conveyance to 
th e ir  u l t im a te  d e s tin a tio n .

J u d g m e n t o f  the c o u rt be low  a ff irm e d .
B ethe ll v. C larke (59 L .  T . H ep . N .  S . 808 - 6 

A sp . M a r .  L a w  Gas. 194; 20 Q. B . D iv .  615) 
app rove d . '

T his was an appeal from  a judgm en t o f the 
Supreme C ourt of New South Wales (W indeyer 

Lines, J. dissenting), m aking 
absolute a ru le  fo r  a new t r ia l  in  an action 
Drought by the appellant against the respondents, 
on the ground th a t the ve rd ic t was against the 

°* evi<Lnee, and fo r  m isd irection.
Lhe action was b rough t by  the appellant as 

o ftc ia i assignee of the estate and effects of one 
W illiam  Clare, who was insolvent, to recover 
certa in goods fro m  the respondents. The 
respondents pleaded a r ig h t  to stop i n  t r a n s itu  

lh e  ia c ts a n d  evidence appear from  the iud«-- 
ment o f th e ir  Lordsh ips. '
. The case was tr ie d  before D arley, C. J . and a 
ju ry , and upon the find ings o f the ju ry , wh ich are 
set out in  the judgm ent o f th e ir  Lordsh ips, the 
learned C hief Justice directed a ve rd ic t fo r  the 
p la in t if f  fo r  505Z.

B a rn e s , Q.C. and H o w a r d  S m ith  appeared fo r 
the appellant the p la in t if f  below.— In  ¿ddition to 
the cases referred to  in  the judgm en t of th e ir 
Lordships, they cited

* Q dB T » i 48 L ' T- Eep- N ’ S‘ 951; 11
Valpy V. Gibson’ 4 C. B .837•
Ex parte Miles, 15 Q. B. Div. 39;
Ex parte Watson, 36 L. T. Rep’. N. S. 75; 3 Asp 

Mar. Law Cas. 396; 5 Ch. Div. 35 ; P
Whitehead v. Anderson, 9 M. & W. 518.

[P a iV . Co.

F in la y ,  Q.C. and P o lla rd ,  who appeared fo r the 
respondents were no t called upon to  address 
th e ir  Lordships.

conclusion o f the argum ent fo r  the 
appellant, th e ir  Lo rdsh ips ’ j  udgm ent was delivered

L o rd  H erschell.— The question raised in  th is  
action is, whether the respondents, who are 
merchants ca rry ing  on business in  Sydney, were 
en titled  to stop i n  t ra n s itu  certa in  goods which 
were purchased of them  by W illia m  Clare, the 
trustee under whose insolvency is the appellant 
on the present appeal, and was the p la in t if f  in  
the action  below. A t  the t r ia l  evidence was 
given by W illia m  Clare th a t when he purchased 
the goods he gave ins tructions to  Davis, who 
was a c tin g o n  behalf o f the vendors, to m ark  the 
packages tha t is : W illia m  Clare, K im berley , 
and th a t he to ld  h im  to send the goods when 
packed and m arked, down to  H ow ard S m ith  and 
Co. s w h a rf m  Sydney. H e  stated th a t he gave

no other instructions, bu t on cross-examination 
he adm itted  th a t he had to ld  M arks tha t the 
goods were go ing to K im b e rle y ; th a t he was 
go ing to take the goods the re ; th a t they were 
go ing w ith  h im . The evidence given by M arks 
was, th a t a day or two before the purchase he 
saw Clare, who to ld  h im  th a t he was go ing to 
K im b e rle y ; th a t he wanted the goods he was 
purchasing to be shipped by the f irs t boat, wh ich 
was the G a m b ie r ;  and evidence was also g iven 
by Davis th a t at the date of the purchase Clare 
had stated th a t he was undecided whether the 
goods were to  go by the G a m b ie r o r some o ther 
vessel, bu t th a t he would le t them  know  ; and 
th a t he came tw o days la te r and to ld  them  the 
goods were to  be shipped by the G a m b ie r to 
K im berley. Messrs. How ard S m ith  and Co., to 
whose w h a rf the goods were to  be sent, are 
shipowners, and were known to  both parties to  
be then loading vessels fo r  the po rt of K im berley, 
the earliest of th e ir  vessels to  sail being the 
G a m b ie r. The goods were sent by the respon
dents to  H ow ard S m ith  and Co.’s w harf, and a 
document was sent w ith  them which was in itia le d  
on behalf o f H ow ard S m ith  and Co., by one o f 
a w 1" e'n}'P^°yc8, w h ich was in  these te rm s : 

Wm. H ow ard S m ith  and Sons L im ited , 
Sydney, 20/5/86. Steamer G am b ie r. F o r K ina-’s 
Sound. Shipper, S. H o ffnung  and Co. Con
signee, W . Clare. Goods, K im b e rle y .’ ’ I t  
appears th a t in  respect of some of the  goods 
those apparently  th a t were in  bond, a more 
elaborate fo rm  of receipt was g iven by the sh ip
owners, but in  those receipts also H o ffnung  and 
Do. were described as the shippers of the goods 
Blare as the consignee, and the place of desti
na tion as K im berley . A t  the t r ia l before the 
B luet Justice several questions were p u t to
n \6 n !10 f irs t  three were in  these term s :
i r  .u 0 Ia re1 ln s truct the defendants to 
de liver the goods to Clare at H ow ard S m ith  
and Co. s wharf, and did  the defendants 
accept such ins tructions P— Yes. (2) I f  so, d id  
the defendants in  face de live r the goods at 
H o w a rd _ S m ith  and Co.’s w h a rf in  accord
ance w ith  such ins tructions ?— Yes. (3) D id  
Clare in s tru c t the  defendants to  ship the 
goods by the s.s. G a m b ie r, and consign them  
to  h im  a t K im b e rle y?— N o.”  The fo u rth  is imma- 
tena l, and i t  was not answered by the ju ry . The 
f if th  was in  these t e r m s A f t e r  the' goods 
were m  fact delivered a t H ow ard S m ith  and 
Bo. s w harf, was any contract entered in to  
between Clare and H ow ard S m ith  and Co. to 
ship^the goods to  K im b e rle y  on his account?— 
lies. Upon those find ings the C h ief Justice 
entered the ve rd ic t fo r the p la in tiff. A  ru le  was 
a fterw ards obtained to set aside tha t ve rd ic t and 
to r a new tr ia l,  on the ground tha t the find ings 
ot the ju ry  were against the w e igh t o f evidence 
and also on the ground th a t the learned Chief 
Justice had m isdirected the ju r y  on a po in t to 
which th e ir  Lordsh ips w i l l  call a tten tion  here- 
atter. th a t ru le  came on fo r argum ent before 
three learned judges in  the Supreme Court, and 
was made absolute fo r a new t r ia l  by a m a jo rity  
ot tnose judges. The f irs t  question th e ir  Lo rd - 
ships have to  consider is, whether the ve rd ic t can 
as the appellant alleges, be supported as being 
r ig h t  upon a tru e  view of the facts proved a t the 
tr ia l,  o r a t least as being one w h ich  m ig h t 
reasonably be found by the ju ry . The f irs t two
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questions p u t to  the ju r y  appear to  th e ir Lo rd - 
ships to  be possibly open to the charge of am 
b ig u ity . I f  the m eaning o f the language used:
« D id  Clare in s tru c t the  defendants to  de liver the 
goods to Clare at H ow ard S m ith  and Co. s 
w h a rf ? ”  and “  D id  the defendants in  fact de liver 
the  goods at H ow ard  S m ith  and Co.’s w harf in  
accordance w ith  such ins tructions ? ”  be : were 
the ins tructions to  de live r them  to  Clare person
a lly  a t H ow ard S m ith  and Co.’s w harf, and were 
those ins truc tions  obeyed?— i t  is obviously im 
possible to  support the find ing. B u t even i f  the 
meaning be, were the defendants to  de live r the 
goods to  C lare a t H ow ard  S m ith  and Co.’s w h a rf 
in  th is  sense, th a t they were to be held by H ow ard 
S m ith  and Co. fo r  Clare, not as carriers, b u t as 
his agent in  some o ther capacity ?— the ve rd ic t 
appears to  th e ir  Lordsh ips to  be e n tire ly  against 
the w e igh t o f evidence, o r indeed to  have no 
evidence a t a ll to  support it .  I f  a ll th a t was 
meant be : were the goods to  be delivered to  
C lare at H ow ard S m ith  and Co.’s w harf in  th is  
sense, th a t the  transaction of sale and de live ry 
was to  be then completed, so tha t the p rope rty  
should pass to Clare and he should become the 
owner of the goods ?— the find in g  would be per
fe c tly  correct, bu t w ho lly  im m ate ria l upon the 
question whether the  respondents had a r ig h t  to 
stop the goods i n  tra n s itu .

Reliance was placed by the appellant on the 
fact th a t the receipts w h ich  have been men
tioned were handed over by the respondents 
to  Clare, and th a t being in  possession of these 
receipts, he obtained from  H ow ard S m ith  and 
Co. a b i l l  o f lad ing. H e  stated th a t in  th a t 
b i l l  of lad ing  he was named as consignee, b u t 
th a t the name of H o ffnung  and Co. d id  not 
appear as shippers. T h e ir Lordships th in k  
th a t some doubt may w e ll be entertained 
w hether he is accurate in  th a t statement, having 
regard  to  the evidence as to the course of bus i
ness, and indeed app ly ing  common knowledge 
as to the course w h ich such a transaction  would 
o rd in a r ily  take. B u t however th a t m ay be, and 
assuming i t  to  be the fact th a t he d id  obta in  such 
a b i l l  of lading, in  th e ir  Lordsh ips’ op in ion the 
circum stance is w h o lly  im m ateria l. The goods 
were undoubtedly carried by the vessel G a m b le r  
on a voyage to  K im beriey , and were in  tra n s it 
upon th a t voyage at the  tim e  when, ow ing to  the 
insolvency of Clare, the respondents stopped 
them. The arrangem ent fo r the fre ig h t at which 
the goods were carried appears to have been made 
in  contem plation of th is  and o ther purchases by 
Clare before the date when those purehasesVere 
effected. The shipowners undertook, in  con
sidera tion of the fact th a t he was about to have 
a considerable qu a n tity  of goods shipped, to 
ca rry  them somewhat below the o rd in a ry  fre ig h t. 
A s fa r as the evidence goes, no transaction w ith  
regard  to the carriage of these goods took place 
between Clare and the shipowners a fte r the date 
of the purchase, except the exchange of the 
receipts w h ich  have been m entioned fo r the b il l 
o f lading. Even assuming th a t the ju r y  were 
en titled  to  d isregard the o ra l evidence in  the 
case except th a t given by Clare, and to  act upon 
th a t evidence alone, in  the opinion of th e ir  
Lordsh ips the decision ought to  have been in  
favour of the defendants in  the action. I t  ap
pears to  th e ir  Lordsh ips tha t, upon the undis
puted facts of the case, the r ig h t  to  step i n  

V ol. V L , N . S.

t r a n s itu  under the circumstances proved a t the 
t r ia l  was clear. The goods at the tim e  o f the  
purchase were undoubtedly in tended by the  
purchaser to  pass d irec t from  the possession o f 
the vendors in to  the possession o f a ca rrie r to  
be carried to  a destina tion in tim a te d  by the  
);:rchaser to  the  vendors at the  tim e of the sale ; 
Decause, a lthough the language used by  Clare, 
according to  his evidence, was th a t he was going 
to  K im berley , and go ing to  take these goods 
w ith  him , th a t language m ust be in te rpre ted 
according to  the  o rd in a ry  course of business as 
i t  would be understood by business men ; and i t  
is obvious th a t Clare was not go ing to  take these 
goods w ith  h im  in  any o ther sense than  th a t he 
in tended him self to  be a passenger by the vessel 
on w h ich they were to  be shipped, and by  w h ich  
the y  were to  be carried, his in te n tio n  being th a t 
the goods should be shipped on board th a t vessel 
as cargo in  the o rd in a ry  way, ca rried  by carriers 
to  th e ir  destination, and there de livered to  h im . 
These circumstances appear to  th e ir  Lordsh ips 
sufficient to  indica te th a t the r ig h t  to  stop i n  
t r a n s itu  existed. The tes t la id  down by L o rd  
E llenborough in  the case of D ix o n  a n d  others  v. 
B a ld w e n  a n d  a n o th e r  (5 East, 175) appears c learly  
to  cover such a case as th is . A llu d in g  to  the 
case o f H u n te r  v. B ea le  (c ited in  E l l is  v. H u n t ,
3 T  . R. 464), in  w h ich i t  was said th a t “  the 
goods m ust come to  the corpora l touch of the 
vendees, in  order to oust the r ig h t  of stopping i n  
t r a n s itu ,”  L o rd  E llenborough says th a t th is  was 
“ a f igu ra tive  expression, rare ly , i f  ever, s tr ic t ly  
true . I f  i t  be predicated of the  vendee’s own 
actual touch, o r of the touch of any other person, 
i t  comes in  each instance to  a question whether 
the p a rty  to  whose touch i t  ac tua lly  comes be an 
agent so fa r  representing the p rinc ip a l as to  
make a de live ry to h im  a fu ll,  effectual, and fina l 
de live ry  to  the  p rinc ipa l, as contrad istingu ished 
from  a de live ry to a person v ir tu a lly  ac ting  as a 
ca rrie r o r mean of conveyance to  o r on the 
account o f the p rinc ip a l in  a mere course of 
tra n s it towards h im .”  T h e ir  Lordsh ips th in k  i t  
cannot be doubted tha t, in  the present case, 
p u tt in g  the case most favourab ly fo r  the appel
la n t, the goods came in to  the hands of H ow ard 
S m ith  and Co. as carriers on C lare’s account.

The law appears to th e ir  Lordships to be ve ry  
c learly  and accurately la id  down by L o rd  Esher,
M .R . in  the case of B e th e ll v. C la rk e  (59 L . T. 
Rep. N . S. 808 ; 6 Asp. M ar. Law  Cas. 194; 20 
Q. B. D iv . 615). H e says: “ W hen the goods 
have not been delivered to  the purchaser or 
to  any agent of his to ho ld  fo r h im  o ther
wise than as a carrie r, b u t are s t i l l  in  the  
hands of the ca rrie r as such and fo r the p u r
poses of the tra n s it, then, a lthough such c a rrie r 
was the purchaser’s agent to  accept de live ry 
so as to  pass the p rope rty , nevertheless the 
goods are i n  t ra n s itu  and may be stopped.”  The 
present case appears to  fa ll d is tin c t ly  w ith in  
the term s the re  employed. The goods had not 
been delivered e ither to  C lare o r to  any agent of 
h is  to ho ld  fo r  h im  otherw ise than as a ca rrie r, 
b u t were s t i l l  in  the hands of the ca rrie r as such 
and fo r the purposes of the tra n s it. There does 
not seem to  be any pretence fo r  the allegation 
tha t H ow ard  S m ith  and Co. were ever intended 
to  receive o r hold, o r ever d id  receive o r 
hold, these goods except as carriers, to  convey 
them  to th e ir  destination, K im berley . N o

4 B
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arrangem ent o ther than  an arrangem ent w ith
W r W h f  th e te rm s  o f fre ig h t had been made 
oy Olare before the goods were p u t in to  the nns- 
session o f H ow ard S m ith  and Co. They were 
S E E *  V  How ard S m ith  and Co. upon the 

T ,  , f o r th ®y n,ed reoeipt notes to  tha t effect 
tha t they should he carried by them  to  K im - 

berley, by means of a p a rtic u la r vessel. Those 
receipts, showing the term s upon which the goods 
had been received, passed in to  the hands of Clare 
and were acted upon by h im  w ith o u t the s lightest 
objection to  th e ir  f o rm . A f te r  he had obtained 
possession o f the  rece ip t notes, a ll th a t he d id  was 
to  exchange them  fo r a b i l l of lad ing, in  order tha t 
S »  - " d e r th a t  b i l l o f l a d f u ^ b T c a r S  
to  K im berley, th e ir  destination. There does not 
therefore seem to  be th roughou t the whole trans- 
action the s lightest evidence tha t H ow ard S m ith  

Co- ever held, o r were in tended to  hold

ttm % fttrd tt™ o n han "  CarriCrS t0

t o ^ m i^ r s t a n i  th ^ c o n te n tim i i T Z

C h T e fgren s c “ M d id  no t ex is t- E a r n e d  v m e t Justice, m  sum m ing up to  the in rv
appears to  have to ld  them  that,P i f  Clare ia d e

new contract w ith  How ard Sm ith  and Co
thev  J f 0t ° -  .the carnage of these goods a fte r 

ey came in to  th e ir  possession, th a t would
w h irh ffiClenm t0  constitu te  a de live ry  to  Clare, 
which would p u t an end to  any r ig h t  to  ston
th e ^ n a r lic u l L ° rdsh iPs ga ther th is  from
the p a rtic u la r d irec tion  complained of, which
f 01 med one o f the  grounds on w h ich the ru le  
was granted The ground was : T ha t his Honour,
i f  n i !UbmLtt0 j  ’ crrone°u s ly  to ld  the ju r y  th a t 
f  Clare handed up to  How ard Sm ith  and 

Sons L im ite d  the b ills  o f lad ing, o r shipp ing 
receipts, received by  h im  from  the defencfanf 
■and received from  H ow ard S m ith  and Son 
L im ite d  another b i l l  o f lading, i t  was o f no 
m om ent whether the la tte r  b i l l o f lad ing  con
ta ined  the names of the defendants as shippers 
because, i f  a t th a t tim e  they entered in fn ?  ™ ’

paid fre ig h t, then there would be a fresh onn 
tra c t w ith  Clare, under which H ow ard  S m ith  
•and Sons L im ite d  became Clare’s agents am l  i t  
w ou ld  be equivalent to  a de live ry to  C la rk ”  N o 
doubt i t  m ig h t be equivalent to  a de live ry  to 
Clare, io r  the purpose o f passing the p rope rty  to 
•Clare , bu t i f  his H onour intended to  instruct, “the 
ju r y  th a t such a contract entered in to  between 
Clare and the shipowners would be equivalent to 
the  shipowners ho ld ing  the goods fo r Clare other
wise than  as carriers, and becoming his agents so 
as to create a new transaction, having its  in it ia 
tio n  on ly  a t th a t tim e, th e ir  Lordships are unable 
to  agree w ith  the law which appears to  have been 
la id  down; J f  the goods were received by Howard 
S m ith  and Co. to  be carried to  K im berley , and 
th is  was indicated as the destina tion of the 
goods a t the tim e  when the vendors were in  
s tructed to  de live r the'goods to the carriers then 
m  the view  which th e ir  Lordships take i t  is  
im m a te ria l whether a fresh b i l l  o f la d in k  was 
obtained by Clare o r whether th a t b i l l  of kd insr 
contained the name o f C lare o r of the defen 
dants as shippers. The appellant re lied  upon 
several cases w h ich  were pressed by  the learned 
counsel on th e ir  Lordsh ips, in  w h ich  i t  had been 
he ld tha t, a lthough the vendor knew th a t some

f C t . of A pp .

fore ign destina tion was in tended fo r  the goods, 
ye t i t  he de livered them  to a sh ipp ing agent to  
be by h im  sent abroad, the trans it, so fa r  as the 
vendor was concerned, then came to  an end, and 
th a t there was no r ig h t  in  the  vendor to  stop on 
the subsequent voyage. T h e ir Lordsh ips do no t 
th in k  th a t those cases are in  any way applicable 
to the circumstances ex is ting  here. There the 
de live ry  was no t a de live ry  by the vendor to  the 
ca rrie r to  be carried  to  a destination ind ica ted 
at, . ® i ln }e. ° f  sale- A  new tra n s it commenced 
w hich had its  o r ig in  in  the  action o f the  ship
p ing  o r fo rw a rd in g  agent, as the case m ig h t be, 
w h ich appears to  be an a ltoge ther d iffe ren t case 
trom  th a t w ith  w h ich  th e ir  Lordships have to  
deal, where the goods passed d irec t from  the 
hands o f the vendors in to  the hands of the 
carrie rs  to  be ca rried  to  the destina tion 
then contem plated by  both parties. T h e ir 
Lordsh ips w i l l  therefore hum bly  advise H e r 
-Majesty th a t the judgm ent appealed fro m  be 
attirm ed. The appe llant m ust pay the  costs of 
the  appeal.

Solic ito rs fo r  the appellant, W a lk e r  and M e w -  
b u rn -  W a lk e r.

H e m l le y 0™  ^  ^  resPondents’ H e m s le y  and

Supreme Court of Jtokatnre.
-------♦ --------

COURT OF APPEAL.

T u esda y , J u ly  15, 1890.
(Before L o rd  E sher, M.R., L indley and B owen, 

L.JJ.)
P in k  and others v . F leming, ( a )

APPEAL FROM THE QUEEN’ S BENCH DIVISION.

M a r in e  in s u ra n c e  — D a m a g e  consequent on
'  c o ll is io n  — P ro x im a te  cause o f  loss.
The p la in t i f f s  in s u re d  a  ca rgo  o f  f r u i t  w i th  the  

a e je n a a n t by  a  m a r in e  p o lic y  a g a in s t “  dam aqe  
consequent u p o n  c o ll is io n  w i th  a n y  o th e r s h ip .”  
1  he vessel i n  w h ic h  the  ca rgo  w as sh ipp ed  cam e  
in to  c o ll is io n  w i th  a n o th e r s h ip  d u r in g  the voyage  
a n d  w as m  consequence ob lig ed  to  p u t  in to  p o r t  
J o r  re p a irs . T o  enable  the  re p a irs  to be m a de  the  
j r u i t  h a d  to be d ischa rge d , a n d  a fte rw a rd s  h a d  to  
be re loaded . I t  w a s  a d m itte d  th a t the d isch a rg e  
a n d  re lo a d in g  h a d  been done w i th  a l l  reasonab le  
care, b u t p a r t ly  f r o m  th is  h a n d lin g  a n d  p a r t ly  
j i o m  n a tu r a l  decay w h ic h  arose d u r in g  tlie  

i 6 v °yag e  the f r u i t  a r r iv e d  dam aged.
J ie ia ,  th a t  the c o ll is io n  w as n o t the p ro x im a te  cause 

o j  the loss, a n d  th a t the p la in t i f f s  c o u ld  n o t  
recover.

T ™  X 38 '111 aPPeal f r om the judgm ent o f M athew,«J. a t the tr ia l.

i J , h° a c ti° n  Was brouSh t on a Policy o f m arine
shinm d f  ° n ‘V arg°  0 f oranfe'es and lemons 

Messina in  the steamship IH th -
nf n  i> f  be po licy  was in  the o rd ina ry  fo rm
c la u s e  ■ S P° 1Cy’ and contained the fo llow ing

fr°L par1ticular average, unless the
eoMeauent^n „  i ’r S“ nk’ ° L bum t’ or unless damage beconsequent on ooliisioc w ith any.other ship

W  Eoported by E. M a n l k y  SM iTn.E sqfB arriste r-a t-Law .
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The D ith m a rs c h e n  came in to  co llis ion w ith  
another ship d u rin g  the voyage, and was obliged to  

u t  in to  p o rt fo r  repairs. To enable the  repairs to  
emade the f r u i t  had to  be discharged in to  ligh te rs , 

and was afterwards reloaded. W hen the D ith -  
m a rs c lie n  a rrived  a t her p o rt o f discharge the 
f r u i t  was found to  be m uch damaged, and the 
evidence showed th is  damage to  have been caused 
p a r t ly  by  the hand ling  necessitated by  the dis
charge and reshipment and p a r tly  by  the decay 
w h ich  had n a tu ra lly  begun d u rin g  the delay in  
the  voyage.

M athew, J. held th a t the co llis ion was not the 
cause o f the damage w ith in  the m eaning o f the 
po licy, and gave judgm en t fo r  the  defendant.

The p la in tiffs  appealed.
J . 0 .  W it t  and H u r s t  fo r  the p la in tiffs .— The 

hand ling  o f the f r u i t  was necessary in  order to 
do the repairs, and the repairs were necessary 
because of the  collis ion, therefore the collis ion 
was the cause o f the hand ling. There was no 
o ther reason fo r the hand ling  of the f r u i t ; So 
th a t the collis ion was the proxim ate cause of 
the  in ju r y  to the cargo. T a y lo r  v. D u n b a r  
(L . Bep. 4 C. P. 206) is distinguishable, because 
the re  the cargo suffered damage only in d ire c tly  
on account of the storm . They re ferred also to

Ionides v. The Universal Marine Insurance Com- 
vanv, 1 Mar. Law Cas. 0. S. 353 ; 8 L. T. Bep. 
N. S 705; 14 C. B. N. S. 259 ; 32 L. J. 170, C. P .;

The City of Lincoln, 62 L. T. Bep. N. S. 49; 6 Asp. 
Mar. Law Cas. 475; 15 Prob. L>iv. 15;

Qdbay v. Lloyd, 3 B. & C. 793 ;
Montoya v. The London Assurance Company, 6 Ex. 

451;
Lawrence v. Aberdein, 5 B. & Aid. 107;
Phillips on Marine Insurance, 1098, 1098 (a);
Bondrett v. Hentigg, Holt N. P. 149.

M y b u rg h , Q.C. and / .  A . H a m il to n ,  fo r  the 
defendant, were not called upon.

L o rd  E sher , M .B .— In  the law o f E ng land there 
is on th is  po in t a c learly-se ttled d is tinc tio n  
between m arine insurance and lia b ilit ie s  a ris ing  
on other m atters. In  cases o f m arine insurance, 
the  l ia b i l i ty  of the unde rw rite rs  depends on ly  on 
the  proxim ate cause o f the loss; in  o ther m atters 
l ia b i l ity  depends on the causa  causans. The 
question, w h ich  is the causa p r o x im a  o f a 
loss, can on ly arise where the re  has been a 
succession of causes. W hen a resu lt has been 
b rough t about by tw o causes you must, in  m arine 
insurance law, look on ly  to  the  nearest cause, 
a lthough the resu lt would, no doubt, no t have 
happened w ith ou t the rem oter cause. Here, o f 
course, the collis ion was a cause o f the damage, 
w ith o u t the co llis ion the damage would no t have 
taken place. B u t is i t  the na tu ra l resu lt of a 
co llis ion  th a t a ship should have to  p u t in to  p o rt 
fo r  repairs, th a t the cargo should have to  be taken 
ou t in  order to make the repairs, and th a t i t  should 
be damaged by the hand ling  necessary in  the 
un loading and re loading p A  collis ion m ig h t 
happen w ith o u t any o f these consequences. The 
collis ion was a cause and an effective cause. I f  
the collis ion had not caused the ship to  be pu t 
in to  po rt fo r repairs, the rem oval o f the goods 
w ou ld  not have been necessary, no r would the 
damage to  the f r u i t  have occurred. B u t the p ro x i
mate cause of the loss was the hand ling  of the 
f ru it ,  though, no doubt, the cause of the hand ling  
was the necessary repairs, and the cause of p u ttin g  
in to  po rt fo r repairs was the collis ion. There 
were three causes o f the re s u lt ; bu t, according to

the E ng lish  law of m arine insurance, on ly  the last 
of them  is to  be looked at fo r  the  purpose o f 
de te rm in ing  the l ia b i l i ty  o f the  underw rite rs. 
The cause of the damage to  the f r u i t  here was the 
hand ling, and there is no th ing  in  the po licy to  
make the underw rite rs  liab le  fo r  tha t. F o r these 
reasons, I  th in k  tha t the  judgm en t of Mathew, J. 
was r ig h t.  The case o f T a y lo r  v. D u n b a r  (u b i sup .) 
was decided on th is  po in t of law, and is an autho
r i t y  fo r our decision. W ith  regard  to  the Am erican 
authorities, the A m erican law  on the subject 
seems to  d iffe r m a te ria lly  fro m  ou r law, and 
therefore i t  is not necessary to  consider them.

L in d l e y , L .J .—  I  th in k  the judgm en t of 
M athew, J. was correct. I t  has long been settled 
th a t, in  questions of m arine insurance lia b ility ,  
on ly  the  causa  p r o x im a  o f the loss is to he 
considered, and i t  is  upon th a t ru le  th a t people 
contract. The case before us is governed by  
the decision in  T a y lo r  v. D u n b a r  (u b i sup .). The 
im m ediate cause of the in ju ry  to the f r u i t  was the  
hand ling  i t  underwent, and, on look ing  at the 
po licy, I  can find  no th ing  in  i t  applicable to  such 
a cause o f loss.

B ow en , L .J . — I  am of the same opin ion 
W hether we deal w ith  the in ju r y  to  the f r u i t  as 
caused by the delay o r by the hand ling, the same 
p rinc ip le  applies. The proxim ate cause of the 
loss was not the collis ion o r any p e ril o f the sea, 
b u t the perishable character o f the cargo com
bined w ith  the  hand ling  and the delay. I  th in k  
the case is governed by T a y lo r  v. D u n b a r  (u b i  
sup .), and th a t the appeal should be dismissed.

A p p e a l d ism issed.

S olic ito rs fo r  the p la in tiffs , C o u r te n a y , Croome,, 
S o n , and F in c h .

S olic ito rs fo r  the defendant, W a lto n s , Johnson , 
and B ubb .

W ednesday, J u ly  16, 1890.
(Before L o rd  E sher , M .B., L in d l e y  and 

B ow en , L .J J .)
B e  A n  I n te n d ed  A r b it r a t io n  betw ee n  Sm it h  

a n d  Se r vic e  an d  J ames  N elson an d  S ons, (a )
APPEAL FROM THE QUEEN’ S BENCH DIVISION.

A r b i t r a t io n  A c t 1889 (52 Sp 53 Fief. c. 49), ss. 1, 5, 
6— A gre em en t to re fe r  to three  a rb it ra to rs —  
B e fu s a l o f  p a r t y  to a p p o in t  a r b i t r a to r— C h a rte r-  
p a r t y — P o w e r o f  c o u rt to  o rd e r a p p o in tm e n t—  
E ffe c t o f  m a k in q  sub m iss ion  a  ru le  o f  c o u rt p r io r  
to  A c t o f  1889. ^

I n  the case o f  a n  ag reem ent to re fe r  d isp u te s  to  
th ree  a rb it ra to rs ,  one to  be n o m in a te d  by each 
p a r t y ,  a n d  the t h i r d  by the o th e r tw o , the c o u rt 
has no  p o w e r to  m a ke  om o rd e r c a l l in g  u p o n  
one o f  the p a rtie s , w h o  has been served w i th  no tice  
to  a p p o in t  a n d  neglects to  do so, to a p p o in t a n  
a r b it r a to r  w i th in  seven days.

Sect. 1 o f  the A r b i t r a t io n  A c t  1889 is  o n ly  in te n d e d  
to  g ive  to a l l  sub m iss ions  to a r b i t r a t io n  the sam e  
effect as, p r io r  to  the A c t, those sub m iss ions  h a d  
w h ic h  v iere  m ade r id e s  o f  co u rt.

T his  was an appeal by James Nelson and Sons, 
fro m  an order o f the D iv is io na l C ourt (L o rd  
Coleridge, C.J. and W ills , J.) a ffirm ing  an o rder 
made by  M aster M anley S m ith  and affirm ed by  
Lawrance, J., s it t in g  a t chambers.
•<a) Reported by A dam  H . B ittlkston, Esq., Barrister-at-L&w.
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The order appealed fro m  requ ired the appel

lants w ith in  seven days to  appoint an a rb itra to r 
under the agreement to  re fe r contained in  a 
cha rte r-pa rty , dated the 28th Nov. 1889.

The facts were, th a t Nelson and Co. had char
tered a vessel of S m ith  and Service, under a 
cha rte r-pa rty  entered in to  on the 28th Nov. 1889 
w h ich  s tipu la ted  th a t the vessel should a rrive  at 
a named po rt and be placed a t the disposal of the 
charterers on a certa in day, and w h ich  also con
tained a clause re fe rr in g  any dispute w h ich m ig h t 
arise to  three a rb itra to rs , one to  be appointed bv 
each pa rty , and the th ird  by the two a rb itra to rs  
so appointed.

Nelson and Co. subsequently refused to  ca rry  
out th e ir  contract, on the ground th a t the vessel 
d id  not a rrive  a t the p o rt named u n t il a fte r the 
appointed day.

S m ith  and Service thereupon appointed an 
a rb itra to r  under the reference clause in  the 
cha rte r-pa rty , and served a notice upon Nelson 
and Co. to appoint another in  accordance w ith  
the agreement.

Nelson and Co. not com plying w ith  th is  notice, 
S m ith  and Service took out a summons at 
chambers fo r  an o rder tha t they should do so.

J^ 'cord ing ly, and, on appeal, 
was affirm ed by the  D iv is io na l Court.

Nelson and Co. appealed.

F re n c h , Q.C. and G. A . R u sse ll fo r  the appel
la n ts — J- irs t, no d ispute under the agreement to 
re fe r contained in  the cha rte r-pa rty  has arisen. 
I t  is a cond ition  precedent th a t the ship should 
oe ready to commence the voyage on th,e day 
named, th e  a rb itra tio n  clause, therefore, does 
not apply at a il here. B u t, secondly, assuming i t  
to  apply there was no ju r is d ic tio n  to make th is  
order, th is  submission provides th a t the re fe r
ence shall be to three a rb itra to rs . Therefore i t  

STVS - 5 0Z\ 6 the A rb itra t io n  A c t 
hL  * I ) ' visi0nal Co“ r t  proceeded upon
the supposition th a t secc. 1 o f the A c t  gave them  
power to  make th is  order. B u t i t  is subm itted 
tha t, unless the cou rt could before th a t A c t have 
made the order m  cases where the submission 
had been made a ru le  o f court, sect. 1 gives no 
power to  make it .  Some l i t t le  expense was 
necessarily incurred  in  m aking a submission a

Acd ° f TheUrr V n<1ter fh<3 0o m T Q"  LaW ProcedureA c t. The object of sect. 1 is to  avo id tha t
expense and fo rm a lity  by p ro v id ing  th a t every 
submission is to  be dealt w ith  as i f  i t  had been 
made a ru le  of court. The m aking a submission 
a ru le  of cou rt never gave the cou rt power to 
o rder one o f the parties to  appoint an a rb itra to r, 
lh e  effect of m aking the submission a ru le  of 
cou rt was to  g ive the cou rt power to  enforce the 
award, and a fte r the A c t o f W ill.  4, to p reven t 
e ith e r p a r ty  revok ing  the a u th o rity  of an a rb i
tra to r  who had once been appointed.

G o re ll B a rn e s , Q.C. and L e e k  fo r  the respon
dents.— The m aking a submission to a rb itra tio n  
a ru le  of cou rt caused the submission to be 
equiva lent to an order by the cou rt to  proceed to 
a rb itra tio n . The refusal o f one of the parties to 
appo int an a rb itra to r then becomes disobedience 
to  the order o f the co u rt to  subm it to a rb itra 
tion . The cou rt could attach h im  fo r  th is  d is 
obedience, and i t  fo llows th a t they can make an 
o rder ca llin g  upon h im  to  obey. [L o rd  E s h er , 
M .R .— The A c t of W ill .  3 enabling parties to

make th e ir  agreements to  re fe r ru les o f court, 
was passed in  1697; and no one since th a t date ; 
or, i f  you re ly  on the A c t of W ill.  4, which was 
passed in  1833, no one fo r f ifty -s ix  years lias 
tho ugh t tha t the m aking a submission a ru le  of 
cou rt had the effect th a t you suggest.] The 
reason tha t there is no reported case in  po in t may 
be th a t parties never though t, generally speak- 
ing, of m aking  th e ir  submissions to  a rb itra tio n  
rules of cou rt u n t il they wanted to enforce the 
award.

The fo llow ing  cases were re ferred to  in  the 
course o f the a rg um e n t:

Gumm v. Hallett, 26 L. T. Rep. N. S. 468 ; L  Rep 
14 Eq. 555:

Re Rouse and Meier, 23 L. T. Rep. N. S 865 ■ L 
Rep. 6 0. P. 212; ’ ’

Davila v. Almanza, 1 Salk. 73.
L o rd  E sher , M .B .— In  th is  case, in  an o rd ina ry  

m ercantile  agreement, a cha rte r-pa rty , the re  is, 
as is no t unusual, an a rb itra tio n  clause. The 
clause in  question provides th a t the reference 
shall be to three a rb itra to rs . I t  is no t a re fe r
ence to tw o a rb itra to rs  and an um p ire ; i t  is a 
reference to three a rb itra to rs . The d is tin c tio n  is 
tha t, in  the la tte r  case, a ll three persons, when 
they have been named, are to  go sim ultaneously 
in to  the in q u iry , and. a ll three are to  come to a 
conclusion upon it .  There being, then, th is  
agreement to  re fe r disputes to three a rb itra to rs , 
one of the parties, a lleg ing  th a t differences have 
arisen to w h ich  the agreem ent to  re fe r is app lic
able, has appointed an a rb itra to r and called 
upon the other p a rty  to  appoint one. The 
other p a rty  has refused to  nom inate any a rb i
tra to r. I  hen an application is made at cham
bers fo r  an order against the p a rty  so re fus ing , 
ca lling  upon him  to  appo int an a rb itra to r 
w ith in  seven days. The order was made at 
chambers, and has been affirm ed by the  D iv i
sional C o u r t; and from  th a t order an appeal is 
brought to th is  court. I t  is obvious tha t, i f  the 
cou rt had no ju r is d ic tio n  to  order the p a rty  who 
refused to  appoint an a rb itra to r to do so, i t  had 
no ju r is d ic tio n  to  order h im  to do so w ith in  seven 
days. Therefore, the whole question is, whether 
there is any ju r is d ic tio n  in  such an a rb itra t io n  
as th is  fo r  the court to order e ither o f the parties 
to appoint an a rb itra to r. The question depends 
on the construction  to be placed on the A rb itra 
tio n  A c t 1889. I t  is obvious, in  m y opin ion, th a t 
th is  submission is not w ith in  sects. 5 or 6 of tha t 
A c t, because i t  is a reference to  three a rb itra to rs ; 
a,nd I  th in k  th a t the contention th a t e ithe r of 
those sections applied was abandoned in  the 
course of the argum ent. B u t i t  is said th a t the 
order th a t has been made is authorised by  sect. 1 
ot the A c t. Sect. 1 gives to  the court, in  every 
case of a submission to a rb itra tio n , the powers 
which the cou rt had before the A c t in  cases 
where the submission had been made a ru le  of 
court. I f  the  cou rt had the power before the 
A c t, when a submission had been made a ru le  of 
court, to  order e ithe r o f the parties to  i t  to 
appoint an a rb itra to r, I  th in k  th a t sect. 1 now 
gives them  th a t power in  a ll cases. I f  the cou rt 

ad not th a t power before the A c t, no tw iths tand- 
ing  th a t the submission had been made a ru le  of 

u r t  i  th in k  th a t such a power is not g iven by 
t W  L  lh e  argum ent in  support of the order
c o n V  n l a  ]? ade amounts to th is, th a t the 

u r t  has had the power in  question ever since
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A p r.] l ie  I n te n d ed  A r b it r a t io n  betw ee n  S m it h  a n d  Se r v ic e  a n d  J. N elson  a n d  Sons. [ A pp.

the tim e  of W ill ia m  I I I . ,  b u t th a t i t  has never 
occurred to anyone th a t there was such a power 
u n t il the  counsel in  the present case tho ugh t of 
i t .  T ha t is a proposition w h ich I  do no t accept. 
W e have the fac t th a t no cou rt has ever made 
such an order. I t  seems to  me im possible fo r  us 
to  say th a t th is  is a power w h ich  has been over
looked fo r 190 years. Even supposing th a t the 
words o f the  A c t  of W ill .  3 could be so con
strued as to  comprise such a power, I  should 
not, a fte r th a t lapse o f tim e, be a p a rty  to 
in ve n tin g  a new practice founded upon a new 
construction  of the  A c t. F u rth e r, applications 
have from  tim e  to  tim e  been made to  courts of 
eq u ity  to order specific perform ance o f agree
ments to refer. Those applications m ust have 
been founded upon the statem ent th a t the com
mon law courts could no t make an order ca lling  
upon the  other p a rty  to  appoint an a rb it ra to r ; 
otherwise, they w ould have been a t once dis
missed upon th a t g round alone. A  cou rt of 
eq u ity  would on ly en te rta in  such an application 
when there was no remedy at common law. They 
refused the application on the g round th a t, under 
the  A c t of Parliam ent, they  had no power to 
g ra n t them , ju s t as the common law  courts had 
no such power. Before th e  sta tu te  9 &  10 
W ill .  3, c. 15, was passed, there was no power to 
make a submission to  a rb itra tio n  a ru le  of court, 
unless the submission was made in  an action. 
Then came the A c t of Parliam ent, which, by the 
preamble, is  expressed to  be “  fo r  p rom oting  
trade  and rendering  the  awards of a rb itra to rs  
the m ore effectual in  a ll cases,”  &c. The object 
was to  enable the parties to ob ta in  the assistance 
of the court, a fte r the  aw ard was made, in  .order 
to  enforce it .  F o r th a t purpose the A c t provided 
tha t, whenever a submission to  a rb itra tio n  con
ta ined an agreement th a t i t  should be make a 
ru le  of cou rt, such submission m ig h t be made a 
ru le  o f cou rt accordingly. B u t, fo r  some tim e  
a fte r the passing o f th a t A c t, any p a r ty  to  a 
submission could revoke i t ,  even a fte r i t  had 
been made a ru le  o f court. T ha t is to ta lly  in 
consistent w ith  the argum ent w h ich  we have 
heard as to  w hat the effect was o f m ak ing  a 
submission a ru le  o f court.

Then came the A c t of W ill .  4, w h ich  made 
the submission irrevocable i f  the parties had 
agreed th a t i t  should be made a ru le  of court, 
except by leave of the court. Before th a t A ct, 
one o f the parties could not revoke the agree
m ent to  r e fe r ; b u t he could revoke the 
a u th o r ity  of the p a rtic u la r a rb itra to r. A f te r  
the A c t, he could- no t revoke the submission to 
a p a rtic u la r a rb itra to r i f  i t  had been made a 
ru le  o f court. I f  th a t was so up to  the tim e of 
the passing o f the A rb itra t io n  A c t 1839, le t us 
see i f  sect. 1 of th a t A c t has made any a lte ra tion . 
B y  th a t section, “  A  submission, unless a con tra ry  
in te n tio n  is expressed there in , sha ll be ir r e 
vocable, except by leave o f the cou rt o r a judge.”  
Pausing there, th a t could no t have meant that, 
the  agreement to  re fe r was to  be irrevocable, 
because i t  always was so. I t  means th a t the 
a u th o r ity  of the p a rtic u la r a rb itra to r  is to  be 
irrevocable. Then i t  goes on, “  and shall have 
the  same effect in  a ll respects as i f  i t  had been 
made an order of cou rt.”  T ha t is to  say, i t  is 
to  have the same effect in  a ll respects as i t  would 
have had before th is  A c t i f  i t  had been made a 
ru le  of court. The effect o f m ak ing  a submission

a ru le  of cou rt was, as I  have said, to  enable the 
assistance of the  cou rt to  be obtained in  ca rry in g  
on the  reference a fte r a rb itra to rs  had been 
appointed, and to enable the aw ard o f the a rb i
tra to rs  to  be enforced as i f  i t  had been a ju d g 
m ent o f the  court. T h a t be ing the construction  
o f sect. 1 o f the A c t  o f 1889, i f  there was no 
power to  order the appo intm ent o f an a rb itra to r  
in  such a case as the present p r io r  to  the A c t, 
there is no power to  make such an o rder now. 
I t  has been argued th a t the cou rt had power to  
a ttach a p a rty  to  a submission th a t had been 
made a ru le  of cou rt fo r  re fus ing  to  appoint an 
a rb itra to r. Even i f  the cou rt had such a power, 
i t  w ou ld  no t necessarily show th a t there was 
power to  order the p a rty  to  appoint, as has been 
done in  th is  case. B u t the  cou rt had no such 
power. The on ly  remedy was to  sue the p a rty  
who refused to  appo int fo r  breach o f agreem ent; 
and th a t is the  on ly  remedy in  the present case. 
I  do not th in k  th a t L o rd  Coleridge or W ills , J. 
tho ugh t th a t th is  power existed before the A c t  
o f 1889, as has been argued before us ; b u t I  
th in k  th a t they gave to  th a t A c t  an effect beyond 
w hat i t  was in tended to  have.

L in d l e y , L .J .—T his is an appeal fro m  an 
order th a t the appellants w ith in  seven days 
from  the date of the o rder should appoint 
an a rb itra to r in  the  te rm s o f the  submission 
to  a rb itra tio n  contained in  the  cha rte r-pa rty  
dated the 28th Nov. 1889. The question is, 
whether the  cou rt had any ju r is d ic tio n  to  
mako such an order. I t  seems to me to  be 
clear th a t there is no precedent fo r  any such 
o rder up to  the year 1889, when the las t A rb itra 
t io n  A c t was passed. I t  is  said tha t, a lthough no 
precedent can be cited, such an o rder as th is  
could have been made whenever a submission was 
made a ru le  o f cou rt under the A c t  of W ill .  3. 
The argum ent is p u t in  th is  way : th a t by m aking 
the submission a ru le  of court, the  agreement to  
re fe r becomes a ru le  o r o rder of the cou rt and 
can be enforced lik e  any o ther order. I f  th a t 
argum ent was sound, the cou rt could have done 
a num ber of th ings  th a t i t  has always refused to  
do. I n  the f irs t place, I  cannot see why, in  th a t 
case, such an order as the  one appealed from  
should never have been made before. N o r can I  
see w hy an order fo r  specific perform ance should 
have been always refused in  such a case. The 
t r u th  is tha t, however the A c t  o f W ill .  3. 
m ig h t have been construed, i t  has no t in  fac t 
been construed in  the way suggested. The con
sequence of m ak ing  a submission a ru le  o f cou rt 
under the  A c t  of W ill .  3 was, th a t a p a rty  
who disobeyed the award m ig h t be attached ; 
bu t, so fa r  as I  know, no order was ever made to  
a ttach a man fo r  no t appo in ting  an a rb itra to r. 
Then w ha t is the effect of the  A rb itra t io n  A c t  
1889 ? Sects. 5 and 6 o f th a t A c t are no t a p p li
cable to  the  present case. The om ission is no 
doubt a b lo t in  the A c t, bu t we cannot help tha t. 
Sect. 1 provides th a t a submission sha ll have the 
same effect as i f  i t  had been made an o rder of 
court. B u t the  effect o f m aking a submission an 
order of cou rt before the  A c t  was no t to  give 
power to  make such an order as has been 
made here. The appeal m ust there fore be 
allowed.

B ow en , L .J .— I  am of the same opin ion. Sect. 
1 o f the  A rb itra t io n  A c t  1889 provides t h a t : “  A
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submission, unless a con tra ry  in ten tion  i=
pressed therein, shall be irrevocable escent hv
stm e effpef “ i !  ° r  a ]udge- and shall have the same effect m  a ll respects as i f  i t  had been
an order o f cou rt.”  The word “  submission 
been used w ith  some inexactness in  the cases ami 
text-books, the same w ord having been used +d 
express two d iffe rent things. A  general °  
m ent to  re fe r disputes to an a rb itra to r®  
always irrevocable. On the o ther hand an L  
m ent to re fe r a p a rticu la r dispute to ap a rtie n fn " 
a rb itra to r could be revoked bv e ither n f t k i 1 
ties before the A c t o f 3  & 4  W ill 4  * * 16 Par'
The d is tinc tion  between those two casesTs n ^ T d '  
ou t by H e llish , L .J . in  R a n d a l? ! l d P^ Dted 
Tfeompso» (35 L . T. Bep. 1ST. S. 193 • 1 O B T)'V 
74S)._ A f te r  the A c t o f 3 &  4  W il l  4  D *k ' 
m ission to  the a rb itra tio n  of a pa rticu la r 
was under some circumstanced revocable a 
under others not. The present A c t makes sndn 
a submission not revocable under anv c ire UCh 
stances, unless a con tra ry  in ten tion  is exnresTd
t £ th d fiaV® o f the court is obtained; because h*1 
the de fin ition  clause (sect. 27), “  In  th is  a V  
unless the con tra ry  in te n tio n  appears ‘ s u b m k ’ 
sion means a w r itte n  agreem ert tn  « 1  *!" 
present o r fu tu re  differences £  a r W ^  
w hether an a rb itra to r is named th e r e in ^ /n o t  
The A c t of 3 &  4  W ill 4 c 42 = to  , o i  
have said, f irs t made a submission to a p a r t fo r i l1 
a rb itra to r irrevocable, in  cases where tlfere w a l I  
s tipu la tion  th a t the submission should be made & 
ru le  o f cou rt recognises the d is tinc tion  r  
have referred to, because i t  directs th a t “  the 
power and a u th o rity  of any a rb itra to r ° 
shall no t be revocable”  in  such rn«o=' '
s ta tu te  is dealing, not w ith  the a g re e m e n t^ 6
refer, w h ich could never have been d !? ?  * 
b u t w ith  the mandate to  the pa rticu la^!*® 1’-? 11' 6'1’ 
w h ich  a t tha t tim e  could £  d e t e m i^ d 1 
cases and i t  provides tha t fo r  the f u tu r e 'd w  
mandate shall not be determ inable i f  i t  has h e ^  
made a ru le  of court. lc tlas been

Then the present A c t provides tha t „ „ „  
m ission is to have the same effect as i f  i t  v f1”/  
made an order of court. i T l  argued that W  been 
o f th a t provision, a general g S S i i t e 0“  
disputes contained in  a charte r-party  is to have /i 
same effect as i f  i t  had been a n ^ rd / r  of 
I t  seems to me tha t the emphatic word “  m ade”  
cannot be le ft out of view in  constru ing the 
section. I t  is an act of the parties whh 1, • 
re ferred to. B u t no act of the parties coufd ever 
g ive the cou rt the power, upon the application of 
e ithe r o f them, to  make an order com pelling thp 
o ther to appoint an a rb itra to r. I  can find no case 
111 w h ich  a p a rty  has been held liable to  attach® 
m ent fo r  non-performance of an agreement to 
nom inate an a rb itra to r. The judgm ent of W illes 
J. in  B e  B ouse a n d  M e ie r  (u b i sup.), which was 
re fe rred  to, shows on ly th a t one o f the parties to 
a submission, who revokes i t  a fte r i t  has been 
made a ru le  of court, is  liable to  attachm ent The 
object of m aking  a submission a ru le  of cou rt was 
to  g ive the cou rt a u th o rity  over the conduct of 
the  a rb itra tio n  a fte r i t  has been entered upon 
th a t is, a fte r the a rb itra to rs  have been appointed’ 
JNo case of specific performance has ever been 
heard of m  the C ourt o f E qu ity , and I  do not 
th in k  anyone ever heard o f a man being attached 
fo r  not appo in ting  an a rb itra to r at common law.

A p p e a l a llo w e d .

S olic ito rs fo r the appellants, B om cliffe s , B a w le , 

L iverpool. ^  fo r  A ' M ’ D ig h tb o u n d ,

and C o14« «  th £  resP°ndents. F ie ld ,  Boscoe, and t o . ,  agents fo r  B a te so n  and Co., L iverpoo l.

W ednesday, Dec. 3, 1890.
(Before L o rd  E sher , M .K., L opes and K a y , L.JJ.) 

m g u t  an d  S on v . L e th b r id g e  a n d  others , (a )

ky ™ d - D a m a 9 e - B * rg e  m oored a t  
sim pL ’r, . D a m a g e  to  barge  —  B espo nde a t 
ntHri 7 ■ Ayi m ^a l̂m } ~ A Jia b i l i t y  o f  G ove rnm ent 
o ffic ia ls  m  charge o f  d o ckya rd .

A  barge b e lo n g in g  to  the p la in t i f f s  w a s  m oored  in  
U ia th a m  D o c k y a rd  a t  a  be rth  p o in te d  o u t by the  

fo re m a n , a n d  the barge w as  there dam aged. I n  
™ c°v e r the a m o u n t o f  the dam age  

t i l  i 6 P °,r t  ,A d m w a l’ the  A d m ir a l  S u p e r in -  
™ f dent, a n d  the Queen’s H a rb o u r  M a s te r  o f  
C h a t l1a m  D o c k y a rd , be ing  the o ff ic ia ls  in  cha rge  
o f the d o c k y a rd  the j u r y  fo u n d  th a t  the be rth  
w as u n sa fe  a n d  gave a  v e rd ic t f o r  the p la in t i f f s .  

H e ld  on  f u r t h e r  co n s id e ra tio n , th a t the re  be ing  no  
A c t V .  P a r l ia m e n t  a n d  no  O rd e r in, C o u n c il 
re n d e r in g  the de fend an ts  l ia b le , th e ir  l ia b i l i t y  
I ,  f , 76e de c lded on  com m on la w  p r in c ip le s , a n d  
th a t the d o c tr in e  o f  respondeat s u p e rio r does n o t  
a p p ly  m  such a  case, bu t the d o c tr in e  o f  in v i ta t io n  
does a p p ly , a n d  as there w a s  no  evidence th a t the 
de fendan ts  in v ite d  the p la in t i f f  to  m o o r the barge  
w here the y  d id , the de fendan ts  w e re  n o t lia b le ,  
a n a  ju d g m e n t m u s t be f o r  them.

F u r th er  co nsideratio n , before M atbew, J.
e action was brought to  recover damages 

to r in ju ries  to  a barge belonging to the p la in tiffs ,
r w i T ma£ e ,to  th,e barge having  occurred in  
Chatham Dockyard, where the barge was moored, 
due defendants in  the action were the A d m ira l 
Superintendent, the P o rt A d m ira l, and the 
yueen s H a rbo u r M aster of Chatham Dockyard 
and the Com m ander-in-Chief at Sheerness, these
dockyard 0fflCerS ° r  officials in  charge o f the

The case was tr ie d  before Matbew, J. and a 
K ™ ’ according to the evidence, the foreman, 
“  1 ■ dockyard pointed out to  the  bargee, who 
was m charge of the barge, where he was to go 
and where the barge was to be m oored; and the 
oarge was moored at the be rth  po in ted out by
of t f ip T 1f V h0Ugh ifc d id  not aPPear th a t any 

At defendants saw the barge, 
the k A . tvla l of the action the ju r v  found tha t
the n la in t T 3 DSafu ’ and th e y  gave a ^ r d ic t  fo r  
lear, } t !? S f,0r, the am ow 't claimed, bu t the
ment h JUdSu - le ft tbe Parties to move fo r ju d g 
ment before h im  on fu rth e r consideration.

m eiiT—TR ° r -tbe ,Pla in tiffs > now asked fo r judg - 
was bdnipA 3Uri  bave found here th a t the barge 
barite U ed’ a’ld  tba t tbe in .iu ry  arose from  the 
found ev n® moored a t an unsafe berth. They 
tba t waa HleSS th a t the berth  was unsafe, and 
are liable fn r d “ S? °  the in j u rL  The defendants 
du ty  to m in t  V 3aT J  so caused, as i t  was th e ir  
th e W rp e  wn0Ui  t0i the PIa in tif is  the place where 
acted in ® tw  t0  be moored, and whether they 
actcd^ m  th a t r espect by themselves, o r bv th e ir

(n) n0POrtei' b-v -<> A.17Tinxr.E3T0.v, a ,» . .
isarristers-atXiaw.
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own foreman, whom  they had placed in  a u th o rity  
fo r  th a t purpose, is im m ate ria l, as in  e ither ca.se 
they are liable. B y the  D ockyard P orts Regula
tio n  A c t 1865 (28 &  29 V ie t. c. 125), and by an 
O rder in  Council, dated the 29th June 1888, made 
in  pursuance o f th a t A c t, i t  was the d u ty  ot t  e 
defendants, as officials in  charge oi  the dockyard, 
to  determ ine the place where the barge should be 
m oored ; and i f  an unsafe position be indicated 
and i f  damage result, the defendants are liab le  fo r 
such damage.

A . T . L a w re n c e  fo r  the defendants.— The defen
dants here are no t liable. A n  officer is not re
sponsible fo r  the acts of a subordinate, as i t  is 
la id  down in  S tory  on Agency, par. ■
“  N o  action w i l l  o rd in a rily  lie  against an agent 
fo r  the misfeasance, o r fo r  the negligence o ios 
whom  he has reta ined fo r  the service o f his P rin 
c ipal, by h is consent or au tho rity , any more i  
i t  w i l l  lie  against a servant who hires labourers 
fo r  h is m aster, a t his request, fo r  th e ir  ac ts , 
unless, indeed, in  e ither case, the  pa rticu la r acts 
w h ich  occasion the damage are done y  
orders o r d irections o f such agent or servant. 
The action, under o ther circumstances, m ust be 
b rough t e ith e r against the p rinc ipa l o r aga 
the im m ediate actors in  the wrong. I  
undoubted princ ip le . The on ly person r  .p  - 
sible is the wrongdoer h im self, i f  he be a g - 
doer. There was no negligence proved here on 
anybody’s part. The ju r y  no doubt found th a t 
the be rth  was unsafe, bu t there is no case in  the 
hooks w h ich shows th a t th a t would ie n  er 
defendants liable. The fu rthe s t the cases go is 
th is , tha t, i f  a man holds h im se lf ou t as a w har
finger, he is bound to  take reasonable care tha t 
his berths are safe. The w harfinger carries on 
h is  business fo r rew ard fo r h im self, w h ich  is 
d iffe re n t from  the present case. The strongest 
case against me is T h e  M o orcock  (60 L . T  Rep. 
V . S. 654; 6 Asp. M ar. Law  Gas. 373, 14 1 . D iv . 
64), and there i t  was found th a t there was a w ant 
o f care on the  pa rt o f the w harfinger.

B a ik e s , in  rep ly, referred to  
The C alliope , 01 L. T. Rep. N  S. 656 ; 0 Asp. Mar.

Law Casf440; 14 P- 138-
M a th e w , J.— This case m ust be decided on 

common law princip les. I t  has been said th a t 
the defendants are liable under an A c t  o f P a rlia 
m ent and an O rder in  C o u n c il; b u t the re  is no 
such A c t o f Parliam ent and no such O rder in  
Council which make the defendants liab le  in  
such a case as this. The case m ust there fore be 
decided on common law  princip les. I t  seems to  
me th a t the doctrine o f respondea t s u p e r io r  does 
no t apply m  such a case as the present, b u t the 
case tu rns  on the doctrine  o f in v ita tio n , and the 
p la in tiffs  are rem itted  to  the doctrine  o f in v ita 
t io n  to  establish th e ir  case against the defen
dants, and, as i t  seems to  me, there is no evidence 
o f any such in v ita tio n , no evidence th a t the 
p la in tiffs  were in v ite d  by the defendants to  place 
th e ir  barge where i t  was placed. [H is  Lo rdsh ip  
then sho rtly  stated the facts.] Upon these facts 
the defendants are not responsible; i f  they  had 
in v ite d  the p la in t if f  to  moor th e ir  barge a t an 
unsafe place they would have been responsible, 
b u t no such in v ita tio n  was offered here, and m y 
judgm ent therefore m ust be fo r the defendants.

J u d g m e n t f o r  the de fendan ts .
The p la in tiffs  appealed.

D ec. 3.— D r. B a ik e s  fo r  the p la in tiffs .
A . T . L a w re n ce , t o r  the  defendants, was no t 

called upon.
The C ourt o f Appeal he ld th a t, upon the  fac ts , 

there was no evidence th a t the  m an who pointed 
out to  the p la in tiffs  the  place where the  barge 
was to  be moored was the servant o f any o f the 
defendants. A p p e a l d ism issed.

S o lic ito r fo r  the p la in tiffs , B a r lo w  and Jackso n .
S olic ito rs  fo r the  defendants, H a re  and Co.

HIGH COURT OF JUSTICE.

C H A N C E R Y  D IV IS IO N .
F r id a y ,  Dec. 5,1890.

(Before K e k e w ic h ,- J.)
W illia m so n  v . H in e  B rothers , (a ) 

“ M a n a g in g  o w n e r ’ '— D u tie s  o f— P r in c ip a l  and, 
a g en t— Secret p r o f i t— C o m m iss io n — B r o k e r a g e -  
C h a rte rs —F re ig h ts .

A  s h ip h ro k e r, w ho  is  a lso  m a n a g in g  o w n e r o f  a  
s h ip  a n d  re ce iv in g  a  f ix e d  su m  as re m u n e ra tio n  
f o r  h is  services as such, is  n o t e n tit le d  to m ake  
a n  e x tra  p r o f i t  f o r  h im s e lf  b y  co m m iss io n  o r  
brokerage f o r  p ro c u r in g  ch a rte rs  a n d  f re ig h ts ,  i t  
be ing  one o f  the  d u tie s  o f  a  “  m a n a g in g  ow ne r ”  
to  p ro c u re  cha rte rs  a n d  f re ig h ts .

A djourned  summons.
The p la in t if f  James W illiam son, a oo-owner o f 

ce rta in  ships, claim ed by th is  action a declaration 
th a t the  defendants H ine  Brothers, who were a 
firm  o f ship and insurance brokers and the 
m anaging owners of the ships, were not en title d  
to  re ta in  fo r  th e ir  own benefit ce rta in  secret 
p ro fits  alleged to  have been made by them, con
s is ting  of brokerage on fre ig h ts  and charters, 
commissions on insurance, prem ium s, and o ther 
commissions.

The p la in t if f ’s case was, th a t the  ships’ accounts 
had been purposely so fram ed as to  bear on the 
face of them  th a t the  defendants, as agent3 
fo r  the owners, had made no other p ro fits  w hat
ever, except the management expenses shown 
there in .

The p la in t if f  fu r th e r  claimed an account of the 
alleged secret p ro fits  and paym ent accordingly.

I t  appeared th a t the détendants received as 
th e ir  rem uneration fo r management a fixed sum 
fo r  each ship.

The question therefore was, w hether the manag
in g  owners of ships, who were also shipbrokers 
and were in  rece ipt of a fixed sum as rem unera
t io n  fo r  th e ir  services as m anaging owners, 
were en titled  to  re ta in  fo r th e ir  own benefit, 
independently of th a t fixed rem uneration, com
m ission or brokerage fo r  p ro cu rin g  charters and 
fre igh ts.

The action came on fo r  t r ia l  in  Dec. 1889, when 
Kekew ich, J. delivered judgm ent, w h ich  was 
a fterw ards affirm ed by the C ourt o f Appeal, d is 
m issing the  greater p a rt of the  p la in t if f ’s cla im , 
b u t his Lo rdsh ip  directed an in q u iry  w hether 
i t  was w ith in  the duties o f the defendants, as 
m anaging owners of the ships, o r otherwise as 
agents of the p la in t if f  and the  o ther owners o f

(a) Reported by E. A. SCEATCHLKY, Esq., Bam ster-at-Laiy.
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the ships to procure charters and fre igh ts  fo r  the
hv the ^ nfd ’ S° ’ an acnourlt of the sums received 
by the defendants, as such owners or agents bv 
way of commission, discounts, o r re turns of 
prem iums or brokerage in  respect of such char1 
te rm g  o r fre ightage. cna

T hat in q u iry  the ch ie f clerk, by his certificó te 

m atlve ^  ^  189° ’ answered in  the affit°I
Ih e  defendants thereupon took nnf «

“  the certifica te l,y a trik in ”  o l t  t W

» KS . “ d br ‘ ” ” " “ 8 ^  f f i
The p la in tiff's  evidence showed tha t •

owners who were also shipbrokers d id  generabv 
i f  no t always, procure charters

brokers m  th 6 ir ° Wn h0USGS’ or from  o u S

lig h t  upon then q\eJt?onnw h tth er t t  w ls ^ p ^ t Í f  
the bargain tha t the m anaging owner s L n f f i h *  
rem unerated fo r  th a t p a rticu la r w ork  in  a lh r . 8® 
to  rem uneration fo r  w ork  fa llin g  w ith in  h X r - T  
na ry  duties. On the other hand th e »  ,, d l" 
dence on behalf o f the p la in t if f  tha t h  e v i' 
pa rt of the d u ty  of a m anagLg owner o Z t l  n °  
charge fo r the performance of auc} ? ake a 
against the ship. n  d u tles

The summons was adjourned in to  cou rt » „ j  
now came on to be heard. court, and

J . G o re ll B a rn e s , Q.C. and F a rw e ll,  fo r the 
fondants, in  support of the summons. th  “

W a rm in g to n , Q.C. and A sh to n  Cross fo r  tu 
p la in tiff, c o n tra . ’ io r  the

K e k e w ic ii, J.— The p rinc ip le  upon which t i  • 
in q u iry  is based is abundantly clear A
agent— I  am no t now concerned w ith  an u n o !-u
agent is bound to discharge fo r a reasonable 
rem uneration a ll those duties, m u ltifa rious  w  
otherwise and onerous o r otherwise, in  fos ner 
sonai contem plation, which the term s of Pt h ¡ 
agency cover. H e m ust make his own bargain 
w ith  his princ ipa l, and i t  iah is  d u ty  to  do a llfh  JÍ 
th a t bargain entails, and to  be content w ith  his 
rem uneration. I f  he is called upon to  do anv 
th in g  outside the term s of his agency he L  
en titled  to make a special bargain, or he can 
decline to  do i t  unless he is remunerated on a 
special foo ting, or he may do the w ork  and nro 
mded e ve ry th ing  is fa ir  and above board, he nro 
bably would be allowed some fa ir  rem uneration 
according to  some known measurement of the 
value. B u t i f  he does anyth ing  w ith in  the term s 
of his agency, however uncompensated i t  mav 
seem to  h im  personally, he can ne ither charge fo r 
i t  in his account, nor can he secretly take anv 
commission fo r  it .  T ha t is reasonably obvious^ 
Take such a case by way o f il lu s tra tio n  as tha t 
o f an estate agent. A n  estace agent’s duties 
m ig h t be extrem ely d iff ic u lt to define. B ut, i f  
the landowner requires h im  to see a fte r the 
b u ild in g  of a cottage which involves the purchase 
o f tim ber, i t  would be, I  apprehend, the  d u ty  of 
the  estate agent to  purchase the tim be r on the 
best term s obtainable, and i f  he h im self happens 
to  be a tim be r m erchant, he cannot supply the 
tim b e r a t a p ro fit. I f  he deals w ith  another 
tim be r merchant, who is disposed to g ive h im  a 
commission fo r the in tro du c tion  of the business, 
he m ust e ither resign tha t commission, or, accept
in g  it ,  g ive his employer, the landowner, the bene-

WlLLIAMSON V.  H lN E  BaOTHEKS.
[C h a n . D iv .

‘  b on the other hand, the landowner
the »ot i  a cam age i ° r  his own use, and he asks 

. ■ e agent to get i t  fo r  him, the estate agent 
™  y can employ h im self, or somebody else, 

■ r YP ° v lded i t  is a ll fa ir  and above board, he can, 
rino-t ,api?ens to  be a carriage bu ilder, sell a car- 
f a ^  u , employer. I t  m ust be, of course, 
la ir  and above board. T ha t is outside the lim its  
no ? Sen,C/ ’ and as long as i t  is a ll done fa ir ly , 
• , . could complain o f a man m aking a p ro fit 
m his own trade which was not w ith in  the terms 
sion '08f8A en^ '  , T, ce rta in ly  had a strong impres- 
.  , tbe ^n al tha t i t  was pa rt of a m anaging
? . . T oS u UtT  t0  Procure charters and fre igh ts  

. sb lP he managed. A nd  th a t strong im 
pression is confirm ed by reference to  some works, 
ot more or le is  au tho rity , but s t i l l  works which 
r  ao not th in k  I  can regard as rea lly  b ind ing  on
othonA p?mfc was argued s trong ly  the
other day, I  tho ugh t i t  r ig h t  to d irect th is  in q u iry , 
ana i t  was based on the p rinc ip le  tha t I  have 

named- Nobody ever doubted tha t manag
in g  owners were a t lib e r ty  to employ brokers, 
th a t  never came in to  question, a lthough a 
d®al o f ° vldence is d irected to prove th a t they 

, 'n  j ° r ^ as 80 ^ar as I  remember o r know, 
at a ll doubted, nor do I  doubt now, th a t i f  the 
m anaging owner is also, as frequen tly  happens, a 
sbipbroker, he can so to speak em ploy h im self, i f  
i t  is fa ir  and above board. B u t there m ust 
ue no secret arrangement, and no secret p ro fit.

e employs another broker of course he can 
P y* on behalf of the shipowner, the moneys 
necessary to  pay tha t broker. I f  he employs 

imseit, he, o f course, can pay what is necessarily 
ex^nded  in  m aking a bargain. B u t unless i t  is 
ouisme his d u ty  as managing owner, he cannot 

V  p r° f it  l f  he employs h im se lf; and he 
D<Vi.receiva a commission fo r his own benefit 

lr<T t   ̂ °u ts ide  broker.
8 ,?Yidence has gone a long wav to  prove 

nat d id  no t rea lly  require  to  be proved, tha t 
oners m ust necessarily be employed. B u t, as 
understand it ,  the evidence on both sides goes 

hA “ ow th a t m anaging owners, being also ship- 
n^»KerS’ , not °u ly  constantly  but always 
i f ? cu.r® charters and fre igh ts  in  one way or 

other, tha t is, e ither th rough th e ir  own f irm
e v i f i » " 1 ° utside brokers. The defendants’ 
evidence does not th ro w  much lig h t  on the
l Bli ■!*■ Whlch 1 wanted answered, whether 
rea lly i t  iS pa rt of the barga in— what I  may call
own» “ ” l 0ni law o f tbe trade— th a t the managing 
w o r t -lS t °  be.rem unerated fo r  th a t pa rticu la r 
w iil, ; ’ 1v -addli ,on to  w hatever other w ork fa lls  
have ordlnary duty- On the other hand, I  
h e h ilf »r ccusiderable amount of evidence on 
of th» the p la in t if f  to show tha t i t  is not Dart 
such n i l ty  ° f  the managing owner to make any 
the fief T  as,»gainst the ship. The streng th  of
a lly  don" ni S 1eVidRnCe is t l i s ’ t l la t  ic is gener_ 

bu t 80 often as to  lead one 
the i L S  J l ‘at W ’16 preva iling  custom, not in  
lance B n . T l 0 f tbe w ord ’ b" t  in  common par- 
to  show tv?». -.haVe no thm g whatever before me 
shinownera * 18 assented to in  such a way tha t
of the emnln '6gard reaPy  as pa rt of the term s
no th ing to ° f  managin g owners. I  have
charee^ns A 10" -.th a t, when managing owners do 
fo r w o cu rin  l recluent iy  do. th is  extra  payment 
w i.viTh g  cbarters and fre ights, thev do i t  
w ith  the assent of the p a rticu la r shipowfier, and
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exclusive o f a special bargain. I f  you have a 
special bargain, then of course the custom m ils. 
I  have not before me satisfactory evidence th a t, 
in  the absence of a special bargain, there is a r ig h t  
on the pa rt of the m anaging owner to  charge th is  
e x tra  paym ent against the ship. _ I  th in k  th a t 
tha t being so, I  m ust adopt the evidence on the 
o ther side, w h ich  I  th in k  is more w eighty, and 
ho ld tha t i t  is one of the duties of the m anaging 
owners to  procure charters, and th a t i t  is such a 
d u ty  as comes w ith in  the scope of th e ir  duties as 
m anaging owners, in  respect of which they are 
no t en titled  to  make a charge, and in  respect ot 
w h ich  they are not en titled  to debit the ship with, 
a commission. I f  they receive a commission, 1 
th in k  i t  belongs to the shipowner as the princ ipa l, 
and cannot properly  be received by the managing 
owners fo r  th e ir  own benefit. I h a t  being so, 
th in k  the chief c le rk  has come to  a proper con
c lusion ; and th a t the certifica te  m ust stand.

S o lic ito r fo r the p la in tiff, H .  N e ls o n  P a is le y ,  
agent fo r  P a is le y  and F a lc o n , W orkington.

S o lic ito r fo r  the  defendants, J ■ R ■ N o  son, 
agent fo r  T y s o n  and H obson , M aryport.

Q U E E N ’S B E N C H  D IV IS IO N . 
M o n d a y , A p r i l  21, 1890.

(Before H uddleston , B. and G r a n th a m , J.) 
G oldsm ith  and  ano ther  (apps.) v. Slattery  

(resp.). (a)
Tham es C onse rvancy— R iv e r Tham es Barge^ ov r  

f i f t y  tons b u rth e n — N a v ig a t io n  o f  same One 
com peten t m a n  on  b o a rd  a n a  one w ian  in  
a d d i t io n ”  —  One com petent m a n  a n d  boy on  
b o a r d — T h e  T ham es C onservancy A c t ISO/ 
(20 &  21 V ie t. c. c x l v i i . ) — B y e - la w  16 o f  the  
T h am e s C o n s e rv a to rs -T h e  W a te rm e n s  a n d  
L io h te rm e n 's  A m e n d m e n t A c t  18o9 (22 § 23 kie f, 
c. c x x x ii i . ) ,  s. 66— B y e - la w  35 m a de u n d e r th is  
A ct.

B y e - la w  16 o f  the Tham es C onse rva to rs , made, 
u n d e r the pow ers  o f  the Tham es C onse rvancy A c t  
1857, p rov ides  th a t a l l  barges, boats, lig h te rs , a n d  
o th e r c ra f t  n a v ig a t in g  the r iv e r  Tham es s h a ll 
when, u n d e r w a y  have a t least one_ com petent 
m a n  c o n s ta n tly  on  bo ard  f o r  the n a v ig a t io n  a n d  
m a nage m en t thereo f, a n d  a l l  such c ra f t  o f  above 
f i f t y  tons b u rth e n  s h a ll w hen  u n d e r w a y  have 
one m a n  i n  a d d it io n  o n  bo ard  to  ass is t i n  the  
n a v ig a t io n  o f  the same.

H e ld  th a t “ one m a n  i n  a d d it io n  i n  th is  b ye -la w  
m eans one com petent a n d  s k i l f  u l m a n  i n  a d d it io n ,  
a n d  th a t w here  the c ra f t  is  above f i f t y  tons  
bu rth e n , the bye -la iv  re q u ire s  tw o  com petent m en  
o n  board , a n d  is  n o t sa tis fie d  by  h a v in g  on  bo ard  
one com petent m a n , be ing a  licensed lig h te rm a n ,  
a n d  a  boy a b o u t s ix teen yea rs  o f  age.

Perkins v. G ingell (50 J . P . 277) fo llo w e d .

Case stated by the m etropo litan  police m agis
tra te  s it t in g  at the Greenwich Police-court.

A n  in fo rm ation  was la id  before the m agistrate 
by the respondent, a licensed ligh te rm an, 
whereby the appellants were charged fo r th a t 
they, being the owners of a barge called P im lic o ,  
of more than f i f ty  tons burthen, d id, on the 10th 
Oct. 1889, u n la w fu lly  p e rm it o r suffer the said 
barge to be navigated on the r iv e r  Thames, not

(a) Reported by \V. W . OilR EBq., Barristcr-at-Law.
V ol. V I. ,  N . S.

hav ing  tw o able and s k ilfu l persons on board, 
con tra ry  to  22 &  23 V ie t. c. cxxx iii., sect. 66, and 
bye-law 35, made in  pursuance thereof, and the  
16th bye-law o f the Conservators of the R ive r 
Thames.

On the hearing o f th is  in fo rm a tio n  the  appel
lants were convicted under the said 16th bye
law, and were adjudged to  pay a fine o r pena lty  
of 20s. and 2s. costs, such pena lty  being autho
rised by the 72nd bye-law o f the Conservators o f 
the R ive r Thames, w h ich imposes a pena lty  no t 
exceeding 51. fo r any breach o f those bye-laws.

On the 10th Oct. 1889 the barge—w hich was 
over f i f ty  tons burthen, and of w h ich  the appel
lants were the owners— was being navigated in  
Limehouse Reach, under the charge and con tro l 
of one Edw ard Davies, who was then a ligh te rm an  
licensed or qualified to  take charge o f c ra ft, 
w ith in  the meaning of sect. 66 of 22 &  23 V ie t, 
c. cxxx iii. Davies was a t th a t tim e  being 
assisted in  the navigation or w o rk in g  of the  
barge by  a boy, who was about sixteen years o f 
age, and who was no t a licensed ligh te rm an  o r 
waterman, o r an apprentice. The barge at the  
tim e  was bound fo r A ldershot, and Davies was 
look ing  out fo r  and expecting a tug , w h ich had 
been engaged to  tow  the barge up the r iv e r  as 
fa r as Tedd ington Lock.

B y  sect. 80 of the Thames W aterm en’s and 
L igh te rm en ’s A c t, the  C ourt o f M aster W ardens 
and assistants are empowered to  make such bye
laws as they th in k  proper fo r  the governm ent and 
regu la tion  o f ligh te rm en and watermen, so th a t 
the same bye-laws be no t inconsistent w ith  the  
laws of the kingdom , o r w ith  th is  A c t, o r w ith  
any of the bye-laws, rules, orders, o r regu la tions 
made o r to  be made by  the Conservators of the 
R ive r Thames, under the a u th o rity  o f the  Thames 
Conservancy A c t  1857, o r o f any A c t  fo r  the 
tim e  being in  force re la tin g  to  the conservancy 
of the r iv e r  Thames, and provided th a t no such 
bye-laws shall he of any v a lid ity  u n t il approved 
by the Conservators of the R ive r Thames.

B y  bye-law 35, made in  pursuance o f the above 
section of the W aterm en’s and L igh te rm en ’s A c t, 
on the 2nd J u ly  1860, and approved by the Con
servators of the R ive r Thames, i t  is provided :

That in  all eases in which i t  may he necessary or 
requisite under such Act or these bye-laws, or under 
the bye-laws of the Conservators of the River Thames, 
that for the benefit of the public using the river in  
boats, barges, or vessels, two able and skilfu l persons 
shall be employed in the management and navigation of 
passenger boats at Gravesend, and in vessels of more 
than fifty  tons burthen navigated on the river, one 
waterman or lighterman licensed in manner provided by 
such Act and bye-laws, or an apprentice licensed to take 
the sole charge of craft, and an apprentice actually 
bound in  manner provided by such Act, but not a 
person entered on lik ing lo r the purpose of being bound, 
shall be deemed and taken to be able and skilfu l persons 
within the meaning of such Act and bye-laws.

B y  bye-law 16 o f the Conservators o f the R iv e r 
Thames, made in  pursuance o f the  Thames Con
servancy A c t 1857, and o f tho other A cts fo r the 
tim e  being in  force re la tin g  to  the Conservators 
of the R ive r Thames, i t  is  provided as fo llo w s :

A ll barges, boats, lighters, and other craft navigating 
the river shall when under way have at least one com
petent man constantly on board for the navigation and 
management thereof, and all such craft of above fifty  
tons burthen shall when under way have one man in. 
addition on board to assist in  the navigation and 
management of the same, w ith the following exceptions;

4 G
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when being towed by a steam-vessel, or when being 
moved to and fro between any vessels or places a dis
tance not exceeding two hundred yards. In  case of 
non-compliance w ith this present bye-law the harbour 
master may take charge of and remove such craft to 
such place as to such harbour master may seem fit  and 
tho amount of the charges and expenses of taking 
charge thereof under such removal shall be recoverable 
from the owner or owners or master thereof, to the use 
of the conservators, as provided by the Thames C o n 
servancy Act 1857.

I t  was contended before the m agistrate, on 
behalf of the appellants, th a t sect. 66 of 22 &  23 
V ie t. c. cxxx iii., the above-mentioned bye-law 35 
and the 16th bye-law o f the  Conservators o f the 
R ive r Thames, d id  no t create or contain any 
offence such as tha t w h ich was charged or alleged 
against the appellants. I t  was also contended 
tha t there had been no v io la tion  o r breach 
sect. 66 o f 22 & 23 V ie t. c. cxxx iii., of bye-law 35 
o r of bye-law 16 of the Thames Conservators■ 
th a t the appellants had discharged the du ty  
imposed upon them  by  sect. 66 of 22 &  23 V ie t 
c. cxxx iii., by p u ttin g  a licensed ligh te rm an or 
qualified apprentice in  charge of the barge • th a t 
bye-law 35 d id  not create any offence at a ll or 
impose any d u ty  upon the appellants fo r  breach 
o f w h ich an in fo rm a tio n  could be la id  before 
a m ag is tra te ; th a t i f  bye-law 35 d id  create 
an offence, o r impose any du ty  upon the appellants 
so as to  extend the operation o f sect 66 of 22 &  23 
V ie t. c. cxxx iii., the said bye-law was bad • tha t 
the  bye-laws o f the Conservators o f the R ive r 
Thames were not embodied in  o r incorporated

W(itoV ,h8o ^ ? : 1r SInade- UnderJand in  Pursuance of 22 &  23 V ie t. c. c x x x ii i. ; and th a t i f  the annel- 
lan ts  had com m itted a breach o f or an offence 
con tra ry  to  bye-law 16 of the Conservators of the 
R ive r Thames, such as was alleged in  the in fo r 
m ation, the on ly  persons who could ( if  anybody 
could) lay  an in fo rm a tion  in  respect o f such 
breach o r offence were the Conservators of the 
R iv e r Thames, and th a t there was no ju r is d ic tio n  
in  the m ag istra te  in  the present case to convict 
the appellants under the 16th bye-law. I t  was 
also contended th a t the barge, being on its  way 
to  and bound fo r A ldershot, was not being worked 
o r navigated w ith in  the  lim its  of the  A c t 22 &  23 
V ie t. c. cxxx iii. The m agistrate held th a t the 
respondent was competent to  la y  the  in fo r
m ation ; th a t bye-law 35 applied to the m atter 
and th a t the offence was com m itted w ith in  
the lim its  of bo th the Thames W aterm en’s and 
L igh te rm en ’s A c t and the Thames Conservancy 
A c t, and he found th a t the barge when under way 
d id  not have on board tw o competent men as 
requ ired by the said bye-law 16 (see P e rk in s  v. 
G in g e ll, 50 J. P. 277), and he accord ing ly con
v ic ted the appellants.

The question fo r  the opinion of the cou rt was, 
w hether the learned m agistrate was r ig h t  in  
po in t o f law in  so ho ld ing, and in  con v ic tin g  the 
appellants.

G a ske ll fo r  the appellants.
B u c k n i l l ,  Q.C. fo r  the respondent.

H u d d l e s t o n , B.— In  th is  case the m agistrate 
has convicted, as he says him self, under the 16th 
bye-law of the Thames Conservators, and ad
judged the defendant to pay a fine or penalty, and 
the costs, and th a t he has decided th is  under the 
Thames Conservators’ bye-laws is clear by his 
reference to  the power under wh ich he makes the

conviction, namely, the 72nd bye-law, and th a t is 
w hat his decision is. The f irs t  A c t in  po in t o f tim e  
is the Thames Conservancy A c t, and under the 
16th bye-law i t  is provided th a t a ll barges, 
boats, -ligh te rs , and o ther like  c ra ft na v ig a ting  
the r iv e r  shall, when under way, have at least 
one competent man constantly on board fo r the  
navigation and management thereof, and a ll such 
c ra ft above f i f ty  tons burthen shall, when under 
way, have one man in  addition. Now , w hat 
does th a t mean— in  add ition  P I t  means one 
competent man in  addition, and th a t is clear, 
from  the case o f P e rk in s  v. G in g e ll (u b i sup .). 
W hat was there on board of th is vessel ? C learly  
there were not tw o competent men. There 
was one man and a boy. There are c ircum 
stances under which a boy may be considered 
a competent m a n ; and when we are referred 
to  the W aterm en’s A c t, w h ich was passed: 
a fte r this A c t, fo r th is  A c t was passed, as I  
understand, in  1857, and the W aterm en’s A c t 
in  1859, tw o years a fte rw ards— there is a clause 
which explains w hat is required fo r persons 
nav iga ting  vessels and barges of th is  descrip
tion. [Reads bye-law 35.] The 16th bye-law 
of the Thames Conservators requires tha t, 
where the burthen of the vessel is above f i f ty  
tons, there shall be tw o competent persons, 
one person and another person, which m ust mean 
a competent person. The W aterm en’s A c t sug
gests th a t those two competent persons may be 
one, e ither a licensed waterman, or an apprentice 
licensed to  take sole charge of the cra ft, o r an 
apprentice actua lly  bound. F o r the pro tection  
of the pub lic  i t  m ay be th a t the man d u ly  
qualified and the boy as an apprentice are 
equally as good as the competent men required 
by the Thames Conservancy Act. In  th a t case, 
looking at bye-law 72 o f the Thames Conser
vators, under wh ich the m agistra te  says he con
victed, the m agistra te  says in  substance, Th is is 
an offence you have com m itted under the  
Thames Conservancy A c t, and I  in f l ic t  upon you 
the pena lty mentioned. Now, we have been re
ferred by M r. Gaskell to the 66th section, bu t I  
rea lly  do not know what th a t has to  do w ith  th is  
pa rticu la r case. I t  says the  vessel shall be in  
charge of a ligh te rm an licensed in  manner 
before mentioned, o r an apprentice qualified as 
herein mentioned. I t  does not say w ith  reference- 
to what tonnage. That, however, does not seem 
to have any th ing  whatever to do w ith  the ques
tion  which we are considering here, namely, 
whether there has been an offence under the- 
lham es Conservancy A c t, explained as i t  is by 
tlia t^bye-law to which I  referred of the W ate r
men’s A c t. M r. Gaskell fu r th e r argued th a t th is  
does not apply to  th is  case, because the 16th bye
law applies ; th a t in  cases of non-compliance th e  
harbour master may take charge o f and remove 
such craft. He has no doubt tha t power, bu t tha t 
does not necessarily say chat tha t abrogates the 
effect of the 72nd bye-law, which provides fo r a 
penalty when there has been an in fringem en t o f 
the bye-laws. U nder these circumstances, fo r t i-  
hed by the  a u th o rity  of P e rk in s  v. G in g e ll (u b i 
sup.), I  have no doubt th a t the conviction was a. 
r ig h t  one, and therefore th is  appeal m ust be d is- 
missed, with, costs.

G r a n t h a m , J .— I  am  o f  th e  sam e o p in io n .

A p p e a l dism issed..
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S o lic ito rs fo r  the appellants, B a r lo w  and 
Ja ckso n .

S o lic ito r fo r  the respondent, G. 0 .  Pook.

W ednesday, Ju n e  11, 1890.
(Before L o rd  Coleridge, C.J. and W ills, J.)

Rolles v . N ewell, (a)
T h e  W a te rm e n ’s and. L ig h te rm e n ’s A m e n d m e n t 

A c t  1859 (22 Sr 23 V ie t. c. c x x x i i i . ) — N a v ig a t io n  
o f  the R iv e r  Tham es.

B y e - la w  59 m ade i n  p u rs u a n c e  o f  a n d  f o r  c a r r y 
in g  in to  effect the W u te rm e n ’s a n d  L igh te rm en^ s 
A m e n d m e n t A c t 1859 (22 Sf 23 V ie t: c. c x x x ii i . ,  
s. 80), p ro v id e s  th a t  n o  pe rson  i n  charge o f  o r  
n a v ig a t in g  a n y  s team boat on  the r iv e r  s h a ll tow  
c ra ft  exceeding s ix  i n  n u m b e r ; the p e rson  so 
n a v ig a t in g  s h a ll in c u r  a  p e n a lty .

H e ld ,  that, p u l l in g  in to  a  dock, barges w h ic h  have  
been collected toge the r f o r  the pu rpose  o f be ing  
p u lle d  in ,  f r o m  the r iv e r  in to  the dock, a n d  
some o r  a l l  o f  the barges be ing  collected together 
w ith in  the a m b it o f  the  dock, n e a r  a d o lp h in  th a t  
belongs to  the  dock, v jas  n o t w i t h in  the w o rd  
“  n a v ig a t in g ."

This was a case stated by the deputy police 
m agistra te  fo r  the borough of W est Ham , under 
the statutes 20 &  21 V ie t. c. 43, and 42 &  43 V ie t, 
c. 49, fo r the purpose of ob ta in ing  the op in ion of 
the cou rt on certa in  questions o f law, which 
arose before h im , when the appe llant was sum
moned fo r having u n la w fu lly  towed a t the same 
tim e  more than six barges, to w it, th irty -on e  barges 
exceeding ten tons each, between V auxha ll B ridge 
and the entrance to  the V ic to r ia  Docks on the 
r iv e r  Thames, con tra ry  to bye-law 59, made under 
the provisions of the W aterm en’s and L ig h te r
men’s Am endm ent Ace 1859 (22 & 23 V ie t, 
c. cxxx iii.).

The facts o f the case so fa r  as m ateria l were as 
follows :

The appellant was master in  charge ^of and 
na v ig a ting  a steam-tug on the r iv e r Thames 
between V auxha ll B ridge and the entrance to the 
V ic to ria  Docks, and a t the same tim e  had in  tow  
th irty -o n e  barges exceeding ten tons each attached 
(to the steam-tug. F o r the purpose of tak in g  the 
barges in to  the docks they were made up in  lines, 
fo u r abreast along the shore, extending from  the 
upper dolphin, a t the  entrance to  the V ic to r ia  
Docks, fo r a distance o f 250 o r 300 yards up the 
r iv e r. The appellant afterwards w ith  the steam- 
tu g  towed the whole th irty -o n e  barges at the 
same tim e  fou r abreast in to  the A' ic to ria  Docks. 
The tow ing  was conducted under the d irec tion  of 
the pier-head foreman of the London and St. 
K a therine  Docks Company, ac ting  under the 
orders of the dock m aster of his company.

B y  sect. 80 of the W aterm en’s and L ig h te r
m en’s Am endm ent A c t 1859, the C ourt of the 
Company of W aterm en and L igh te rm en of the 
R ive r Thames is empowered to  make bye-laws, 
and a lte r bye-laws by the company fo r ca rry ing  
in to  effect the provisions of th a t A c t, p ro v id ing  
.the said bye-laws are not inconsistent w ith  tha t 
A c t.

No. 59 of these bye-laws p ro v id es :
That i f  any person when in charge of and navigating 
(a) Eeportcd b j T. It. BitlDUWATKlt, Esq., lia rrister-at-Law .

any steamboat on the river between Vauxhall Bridge 
and the entrance to the Victoria Docks shall at the 
same time tow more than six barges, lighters, or other 
craft exceeding ten tons each attached thereto, or i f  
such barges, lighters, or other craft, shall not be well 
and sufficiently attached and fastened to such steam
boat and to each other so that the same or either of 
them shall go adrift, the owners thereof, or the persons 
in charge of or navigating the same, shall Incur a penalty 
not exceeding forty shillings.

The V ic to r ia  Docks are regulated by the 
London and St. K a th e rin e ’s Docks A c t 1864 
(27 & 28  V ie t. c. c lxxv iii.)  and the A cts  incorpo
ra ted  therew ith .

Am ong the provisions thereby incorpora ted is 
sect. 46 of the V ic to r ia  (London) Docks A c t  1853 
(16 &  17 V ie t. c. cxxxi.), w h ich  prescribes the 
docks, works, and a distance o f 100 yards in to  the 
r iv e r  from  the entrance gates of the dock as the 
lim its  w ith in  w h ich  the  powers o f the dock 
m aster shall be exercised; and sect. 52 o f the 
H arbours, Docks, and Piers Clauses A c t  1847 
(10 &  11 V ie t. c. 27), w h ich  provides th a t the 
*• harbour master (which te rm  also includes dock 
master) m ay g ive d irections . . . fo r  regu la 
t in g  . . . the manner in  w h ich  any vessel
shall enter in to  the dock.”

The do lphin , from  w h ich the  appe llant com
menced to  tow  the barges in to  the  dock, is less 
than 100 yards fro m  the said entrance gate o f the 
V ic to r ia  Docks, and is s itua ted between the 
entrance to  the said dock and V au xh a ll B ridge. 
The appellant was summoned fo r u n la w fu lly  tow 
in g  more than six barges at the  same tim e  in  
breach of bye-law  59 of the bye-laws made under 
the W aterm en’s and L ig h te rm e n ’s Am endm ent 
A c t 1859.

I t  was contended on beha lf of the appellant 
th a t he was not, under the circumstances, naviga
t in g  the steamboat on the  r iv e r  between V au xh a ll 
B rid ge  and the entrance to  the  V ic to r ia  Docks 
w ith in  the  m eaning of the said bye-law, and th a t 
i f  he was the said bye-law was in v a lid  and incon
sistent w ith  the W aterm en’s and L igh te rm en ’s 
Am endm ent A c t 1859, and ce rta in  o ther A c ts  o f 
Parliam ent.

I t  was contended on behalf of the respondent 
th a t the barges were navigated and towed in  such 
a m anner and fo r such a distance as to  constitu te  
an offence against the said bye-law. The deputy 
police m ag istra te  decided th a t the said bye-law was 
a va lid  one, and th a t the appellant had towed more 
than six barges exceeding ten tons each at one 
tim e  w ith in  the prescribed l im it ,  and th a t such 
tow 'ing was nav iga ting  by the appellant w ith  the 
said steamboat, and accord ing ly  convicted the 
appellant.

The questions fo r the cou rt were : (1) whether 
the  appellant had, under the circumstances, 
com m itted a breach o f the said bye-law ; 
(2) w hether the said bye-law was va lid . I f  the 
questions are answered in  the affirm ative , the 
convic tion is to s tand; i f  e ithe r of the said ques
tions are answered in  the negative, the conviction 
is to be quashed.

Cohen, Q.O. and A v o ry  fo r  the appellant.— The 
conviction m ust be quashed. The appellant was 
no t na v ig a ting  a steamboat on the r iv e r  between 
V au xha ll B ridge and the entrance to  the V ic to r ia  
Docks w ith in  the tru e  m eaning o f the bye -law ; 
b u t he caused the steamboat to  tow  fo u r or five 
barges abreast, th irty -o n e  in  a ll, m ak ing them  fast 
to  a dum m y barge alongside the upper do lph in
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o f the  V ic to ria  Dock entrance, fo r  the  purpose of 
ta k in g  the barges in to  the dock; they were then 
made up m  line  fou r abreast along the shore 
extending from  the upper do lph in  a t the entrance 
to  the  docks, and then were towed in to  the docks, 
i t  they had been made up in  batches o f six the 
whole could no t have been got in , o r else the 
barge owner would have had to  employ several 
steam-tugs. The bye-law does no t .apply to  tha t 
po rtion  of the r iv e r  over w h ich the towin<* took 
f e e- B y  ,sef  • 100 o f the W aterm en’s and 
L igh te rm en  s A c t 1859 no th ing  in  th a t A c t is to 
lessen the  r ig h ts  and priv ileges of any company 
o f p roprie to rs  o f any docks w ith in  the  lim its  of 
the A c t, o r any o f th e ir  officers, w ith  respect to 
the  navigation  o f the said docks, o r in  anywise 
re la tin g  thereto. T ha t section keeps alive the 
.lunsdm tion w h ich is g iven by sect. 52 of the 
H arbours, Docks, and Piers Clauses A c t 1847 to 
the  dock masters o f the V ic to r ia  Docks. D u rin g  
the  whoie period o f the tow ing  the t im  was

mashte V l l I f l l H ltSi 0 f *he ju r is d ic tio n  o f the dock 
master. I f  the bye-law was intended to operate

^ t w i } ieS4  hmj tS’ ifc WOuId be ^consistent w ith  sect. o2, and consequently would be u l t r a

Jones f ?r  th ® respondent.— The steam-tug 
was being navigated, and the barges were being 
towed, m  such a m anner as to constitu te  such an 
offence under bye-law 59; even though the steam!

the  m i X ei ° V hl bargf  m ig h t have been at
m e n tio n ^  i f  ^ 3k?’ a? d W ltllh l the distance
” f  the h ™  16 D ° Cr S A c ts ’ y et a g ^ a t  many o t tne barges, exceeding six in  num ber were
beyond th a t distance, and therefore on th a t p a rt 
° L tbe rim fr  where.they could he said to be nav i
ga ting . The case o f E lm o re  v. H u n te r  (3 A sp M ar 
La w  Cas. 555; 38 L . T. Rep. N . S. 179; 3 %  P 
D iv . 116) is an a u th o rity  th a t the act of app ly ing  
m otive  power by  means of a steamboat o r to g  
is  its e lf navigation w ith in  the m eaning of these
bye-iaws. Eye-Jaw 61 draws a clear d ls t ne t,on
between the application o f m otive power from  
shore and from  the water. B y  excepting th£  
fo rm e r from  the te rm  « na v ig a tion ”  i t  im p lie d ly  
includes a ll fo rm s o f the la tte r. oupnea iy

L o rd  C o le r id g e , C.J. _  I  have in  th is  case 
to  construe a bye-law, a ve ry  reasonable bye! 
law , and one which, p rope rly  construed and con
fined w ith in  reasonable lim its  and reasonably 
in te rp re ted  1 have no doubt is w ith in  the powers 
o f the au tho rities  who made i t  to make The 
words are these: “ T ha t i f  any person when in  
charge o f and na v iga ting  any steamboat on the 
r iv e r  between V auxha il B ridge  and the entrance 
to  the V ic to ria  Docks, shall a t the same tim e tow  
m ore than  six barges, ligh te rs , o r other c ra ft 
exceeding ten  tons each, attached thereto o r i f  
such barges, ligh te rs , o r o ther c ra ft shall not be 
w e ll and su ffic ien tly  attached and fastened to  
such steamboat, and to  each other, so th a t the 
same or e ither o f them  shall go a d rift, the  owner 
thereof, or the  person in  charge of o r nav igating  
th e  same, shall in cu r a penalty not exceeding 
fo r ty  sh illings .”  Now, w hat i3 the fa ir  construc
t io n  o f th a t ■ W hat seemed to  me yesterday, and 
s t i l l  seems to  me now, is the d iff ic u lty  to  b ring  
th e  facts o f th is  case w ith in  any reasonable con
s tru c tio n  o f the w ord  “ nav iga ting .”  I  know 
v e ry  w e ll th a t one cannot pronounce an opin ion 
w ith  any confidence on th is  m atter, because, when

you are constru ing  an A c t o f Parliam ent, o r in te r
p re ting  a p a rticu la r phrase, even the most power
fu l m inds w il l  occasionally d iffe r. Therefore, speak
in g  hum bly  fo r  myself, I  never feel confident in  
g iv in g  an in te rp re ta tion  of an A c t of Parliam ent, 
o r a bye-law made under it .  I  th in k  I  have had 
occasion m ore than  once to  say th a t the same 
view  was taken by an illu s tr io u s  and stronger 
m in d  also, fo r  I  know  th a t the la te M aster of the 
R olls always said the same th ing . H e gave the 
best op in ion he could. W hen he "was in te rp re tin g  
a phrase fo r the f irs t tim e  he always fe lt  th a t 
another m in d  m ig h t take another view. W e 
have no a u th o rity  on the po in t, and we m ust do 
the best we can.

Now, in  constru ing th is  bye-law, I  look and see 
w hat was re a lly  the p rac tica l object of it .  The 
object o f i t  was to  prevent those dangers w h ich 
were po in ted ou t in  the ve ry  able judgm en t of 
m y bro ther Grove in  E lm o re  v. H u n te r  (u b i s u p . ) ; 
th a t is to say, th a t there should not be a very  long' 
ta i l  o f barges towed by one m otive power a great 
way removed from  the ta i l  of them, having no 
power over the ta il.  In  an o rd in a ry  r iv e r— a r iv e r  
subject like  every other r iv e r  to  gusts of wind, 
and so fo rth , i t  w ould be qu ite  reasonable tha t 
the tow ing  power should have no con tro l over the 
barges i f  more than  six are towed behind. So 
fa r as the o rd in a ry  nav iga tion  of the r iv e r  is 
concerned, i t  seems to  me to  be a ve ry  sensible 
and reasonable bye-law, and one w hich every 
cou rt who had to  construe i t  would desire to 
support. Now, w hat was done here? Here is a 
great dock called V ic to r ia  Dock ; there is a 
large entrance to  th a t dock, and about 
300 yards I  th in k  i t  is, or ra the r more, 
fu r th e r  down, there is w hat is called a 
do lph in  stuck ou t in to  the m iddle o f the 
rive r, and alongside o f and against th is  
do lphin , and kept in , so to  say, by th is  do lphin , 
a large num ber of ligh te rs  (more than six I  agree, 
and i t  is not d isputed th a t they were more than 
ten tons each, which i f  they had been go ing along 
the stream o f the Thames w ould most un 
doubtedly have been w ith in  the term s o f th is  
bye-law) were collected together, and the question 
was how they  were to  be go t in to  the V ic to r ia  
Dock. The harbour m aster allowed e ig h ty  of 
them —a great many o f them — a great many m ore 
than six— ten tim es more than six, to  be tugged 
in to  the basin o f the dock, th a t were b ro ug h t'o u t 
from  th is  m ooring place, so to  say. The begin
n ing  of them  was w ith in  100 yards of the gate of 
the dock, and the  ta il of them  m ay have been 
a few yards over 300 yards— I  do not know, I  
am s u re ; i t  is not m ate ria l to  consider w ith in  a 
few yards— bu t I  w i l l  assume fo r  the purposes of 
argum ent th a t i t  was a few yards beyond 
300 yards. Now, f irs t  o f a ll, is tha t nav iga ting  ? 
the re  are other questions, questions about the  
ju r is d ic tio n  of the harbour master, upon which, as 
at present advised, I  should be against M r. Jones; 
but 1 w i l l  not decide on tha t, because I  have not 
beard h im  on it ,  and i t  would not be r ig h t  to do 
so. I  have no t heard h im  on the question, and 
be m ig h t persuade me to adopt his view  o f it.

,am ordP spying» as at present advised, 
t t ia t  I  th in k  the ju r is d ic tio n  of the  harbour 
extended thus f a r ; bu t I  cannot m yself see, 
w ith in  any fa ir  construction o f the words, th a t 
too man who was in  command of the steam -tug 
was nav iga ting  a steamboat on the r iv e r between
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V au xha ll B ridge  and the entrance to  the 
V ic to r ia  Docks. I t  seems to  me, to  do so would 
extend the te rm  “  nav iga ting  ’ fa r  beyond w hat 
w ou ld  be reasonable. I t  w ould be m aking a 
bye-law apply to  cases fo r w h ich  there was no 
neces s ity  fo r  its  apply ing . I t  w ou ld  in f l ic t  a 
considerable—I  do not say hardship because 
th a t is no t the question—-but i t  would in f l ic t  a 
w h o lly  unnecessary expense upon the owners of 
these ligh te rs , and a ltogether i t  w ou ld  render the 
bye-law (which in  its e lf is  an excellent and 
reasonable one in  th is  p a rtic u la r case) a most 
unreasonable and a ve ry  oppressive one. Now 
th a t is a good reason, I  should say, fo r  p e rm ittin g  
the construction . I  agree, i f  you come to  the 
s tr ic t  construction of words, i t  us d ifficu lt 
to  say, i f  these barges are on the Thames, and 
the steamboat is s t i l l  on *he. 
not inside the dock, th a t one b it  of the Thames is 
not like  another b it  of the Thames, and f  th is  
steamer is p u llin g  a lo t  of barges behind it ,  i t  is 
then d iff ic u lt to  say in  a s tr ic t sense, i f  i t  was an 
abstract question, whether the m atte r was one of 
academic discussion, tha t you could no t apply the 
te rm  “ n a v ig a tin g ”  to  it .  I  should have some 
l i t t le  d iff ic u lty  in  saying you could not. 1 ire e l} 
adm it tha t, bu t th a t is not re a lly  the question of 
the  construction of an A c t of P arliam ent, or 
ra ther, I  should say, of a bye-law w h ich  was made 
under the  a u th o rity  of an A c t of P arliam ent 
You m ust look no doubt at w hat is said, and at 
the words used, bu t you m ust look also at the words 
in  the l ig h t  of what i t  was in tended in  common 
sense and good judgm ent they should mean. 
Y ou  m ust look rea lly  a t the common object of the 
thino- to see w hat in  a p a rticu la r case a word of large 
significance does o r does not mean. I  qu ite  adm it 
th a t another m ind  m ig h t come to  the conclusion 
th a t to  p u ll a barge, o r tw e n ty  or th ir ty  barges, 
a few hundred yards ou t o f the Thames in to  the 
dock where they are a ll collected together w ith in  
the am bit, so to say, o f a dock, by a do lph in  th a t 
belongs to  the dock, was w ith in  the w ord  “  nav i
ga ting .”  I  can conceive a man saying th a t, and 
1 shoufd use no disrespectfu l term s of a man who 
came to  the conclusion th a t th a t was w ith in  the 
w ord  “  nav iga ting .”  I  do not come to  th a t con
clusion. I t  seems to  me i t  is not “  n a v ig a tin g ; ”  
th a t i t  is a ve ry  d iffe ren t th in g , the p u llin g  in to  the 
dock barges w h ich  have been collected together 
there fo r° th e  purpose of being pu lled  in. Then 
as to  the harbour m aster’s a u th o rity , I  w i l l  not 
decide w h ich  way i t  i s ; bu t I  have a r ig h t  to  use 
i t  as an argum ent, I  th in k , in  th is  w a y : E ith e r 
the  harbour m aster’s a u th o rity  does extend over 
th is  300 yards (and i t  being an a u th o rity  given 
by Parliam ent i t  cannot be in te rfe red  w ith ) or i t  
does not. I f  i t  does no t extend over th is  
300 yards, i t  leaves the question exactly  where i t  
was be fore ; i t  leaves i t  to  the fa ir  construction of 
the bye-law itse lf, i f  the harbour master’s power 
does extend over th is  300 yards, then of course i t  
is a strong argum ent to say, the re  be ing pa r
liam en ta ry  power, i t  cannot be taken away by a 
bye-law. I  do not decide th a t in  th is  case.

There is on ly  one m a tte r w h ich  M r. Jones very 
prope rly  b rough t to  ou r a tten tion  w h ich  is 
necessary to  notice fu r th e r ; th a t is to say, I  asked 
h im  yesterday th is  question : Supposing instead 
of th is  being a steamer i t  had beeii a steam-engine 
(as in  m any oases there is such a th in g ), and i f  
instead of a hawser be ing attached to  the ta il of

a steamer i t  had been attached to  the  revo lv in g  
wheel o f a steam-engine, and made to  w ind-up  
and to  p u ll the barges in , could th a t be said to  be 
“  nav iga ting .”  M r. Jones says, “  W e ll, perhaps 
not, b u t then th a t is prov ided fo r  otherwise, and 
there is a separate mode of dealing w ith  i t . ”  
W e ll, th a t m ay be so ; bu t i t  does no t show th a t 
th is  nearly  exactly  equiva lent o f i t  is therefore 
nav iga ting . Because a s ta tionary  engine and 
boats, o r w hat not, are excluded fro m  naviga
tion , i t  does no t show th a t th is  is w ith in  i t —not 
a t all, the argum ent is  no t complete. A n d  
a lthough i t  is an argum ent th a t is  fa ir  to  use fo r  
the purpose of showing th a t the p a rticu la r 
instance as p u t by  the cou rt is n o t a cruc ia l 
instance because i t  is otherw ise p rov ided fo r, ye t 
i t  does no t a t a ll show' th a t som ething w h ich  is  
exactly equivalent to  th a t w h ich  is otherw ise 
prov ided fo r  is w ith in  the bye-law under discus
sion. I  th in k  there fore th a t "M r. Jones has fa iled  
to  sa tis fy  me. M r. Jones has done a ll he can, 
and I  do no t say th a t the  m a tte r is en tire ly  free  
fro m  d ifficu lty . I  always like , as I  say, in  in te r 
p re tin g  a p a rtic u la r phrase, to  look  a t these 
m atters in. the  lig h t  'o f good sense and app ly 
one’s ju dg m en t and experience to these th ings . I  
do no t th in k  th a t th is  bye-law was meant to  
include such a d ragg ing  of barges in to  a dock, 
as there was in  th is  case, by the  te rm  “  naviga
t in g  the Thames.”  I t  does no t seem to  me to  be 
reasonably w ith in  the  words “  navigating^ the 
Tham es” — na v ig a ting  a steamboat on the r iv e r. 
I t  does no t seem to me to  fa ll fa ir ly  w ith in  tha t, 
and fo r  th a t reason I  th in k  the  m ag is tra te  was 
wrong, and th a t h is decision m ust be reversed.

W ills , J . — I  am of the same opinion, and 
en tire ly  fo r the same reasons.

S o lic ito rs : fo r  the appellants, J . A .  and H .  E .  
F a r n f ie ld ;  fo r  respondent, C. S lia rm a n .

N o v . 14 a n d  15,1890.
(Before C h a r les , J.)

Sm it h , H il l , and  Co. v . P ym a n , B e ll , a n d  Co. (a )
C h a r te r -p a r ty  —  A d va n ce d  f r e ig h t  -— C lause  i n  

c h a r te r -p a r ty  “  o n e -t ln rd  f r e ig h t ,  i f  re q u ire d , to  
be ad vanced , less 3 p e r  cen t, f o r  in te re s t ana, 
in s u ra n c e ”  —  R e q u ire m e n t m a de  a f te r  loss o f  
vessel— S h ip o w n e r '8 r ig h t  to recover advanced  
f r e ig h t  a f te r  loss o f  vessel.

A  c h a r te r -p a r ty  co n ta in e d  the  clause, “  o n e - th ird  
f r e ig h t ,  i f  re q u ire d , to  be advanced , less 3 p e r  
cent, f o r  in te re s t a n d  in s u ra n c e . The vessel 
s a ile d  in  the m o rn in g , a n d  a b ou t a n  h o u r  a f te r 
w a rd s  took the g ro u n d , becom ing a  to ta l  w re ck  
i n  the a fte rn o o n . S oon  a fte rw a rd s  charte rers^  
b il ls  o f  la d in g  w ere p resen ted  to the ow ners  
agents f o r  s ig n a tu re , a n d  the advanced  fre ig h t,  
w a s  dem anded , bu t w as re fu se d  on  the g ro u n d  
th a t the vessel h a d  become a  to ta l loss. O n a  
p re v io u s  occasion between the  same p a rtie s  b i l ls  
o f  la d in g  ivere p resented  a n d  ad va n ce d  f r e ig h t  
dem anded  a n d  p a id  a f te r  the vessel h a d  sa ile d . 
I n  a n  a c tio n  by the sh ipo w ne rs  to  recover the
advanced  f r e ig h t :

H e ld ,  tha  t, as advanced  f r e ig h t  is  a  p a y m e n t m ade  
f o r  ta k in g  the goods on  b o a rd , a n d  f o r  the u n d e r
ta k in g  to c a r ry  them , a n d  n o t f o r  the s a fe ca r-

UpKeported by W . W . Oua, Esq.,Barrister-at-Law.
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I I  9 M e sh ipo w ne rs  w ere e n tit le d  to
recover the sam e, a lth o u g h  the re q u ire m e n t w as

l o L m ade W ntd a  tS r tke  VBSSel h a d  become a  to ta l

F urther c o n s id e r a t e  o f a case tr ie d  before 
Charles, J., a t the last Leeds Assizes in  A ugust 
J  lc,  act,l,on, was b rough t to recover a sum of 
24oZ. fo r  advanced fre ig h t,”  alleged to  be due 
from  the defendants to  the p la in tiffs  under the
fo llow ing  circum stances:

Ih e  defendants had chartered the p la in tiffs ’ 
vessel, the G am m a, to  ca rry  a cargo^of coals 
rom  H u ll  to Odessa. The cha rte r-pa rty  which

T 8 s V n A USUa/  f ° T ’ T as dated tho 30th N ov 1888, and contained the  provisions th a t the 
re igh t was to be pa id on un loading and r ig h t  

de livery o f the cargo, in  cash at cu rre n t exchange 
th a t the captain o r owners should sign charterers’ 
b ills  of lading, and at the end of the c h a r te r-p a r ti 
there was the fo llow ing  clause w hich wn« 
m ateria l clause in  the present case, namely, “  one-

less 3 l t e„ M gbS ' f  recl u lred- to be advanced,
vessel ffift H u i l l f  1tVteresfc a.nd insurance.”  The vessel le tt H u ll on the m orn ing o f the 19th I W

before noon became a wreck. La te  in  the a fte r

the bil°lfo fhladS'araet th<i  defendants presented 
A  o f lad*ng to tbe p la in tiffs  at th e ir  offices 

and the p la in tiffs  then demanded the advanced 
re igh t, saying th a t the payment of advanced 

fre ig h t was in  consideration o f the goods beino-

ie s ffils ^ o rtb e 0^ ’ “ 11 had n°  -fe rT n c e  tD "h f

saSd s v n o f t  iost at £

had
and advanced fre ig h t required and p a id  d’ 

p la in tiffs  w e re ^ n tiU e d to  advanced f S g t t u n d e r

to ta l loss of the vessel, and such advanced fre ig h t 
was no t demanded u n t i l  a fte r the loss g h t

C y r i l  D o d d , QX1. (M o n ta g u e  L u s h  w ith  h im ) 
fo r  the p la in tiffs . The rea l legal TonsiderV 
t io n  fo r  the paym ent of advanced fre ig h t 
is  the rece ip t o f the goods on board, and i t  
fo llow s fro m  that, th a t when the g ods ar 
placed on board, then the  advanced fre ig h t 
is  due and payable. When once advanced fre ig h t 
has been paid, i t  cannot be recovered back whaf 
ever happens to  the vessel ; and when once i t  is  
agreed to be paid, you can recover it ,  a lthough 

he vessel has become a loss. In  B y rn e  v. S c h ilfe r  
k '  ? ' ® eP’ S. 741; L . Rep. 6 Ex. 20- 

affirm ed on appeal, 25 L . T. Rep. N . 8. 211 ■ 1 A sn ’ 
M ar. Law . Cas 111; L . Rep. 6 Ex. 319) the C ourt 
o f Exchequer Chamber held, th a t paym en ts  made 
m  advance on account o f fre ig h t cannot be 
reovered back, a lthough the  vessel is lost • i t  
fo llows, therefore, th a t the r ig h t  to recover ad
vanced fre ig h t is to ta lly  independent of the loss 
o f the vessel, o r the fa ilu re  of the voyage. The 
p rinc ip le  is, th a t when once there is advanced

[Q.B. D iv.

fre ig h t to  be paid, then, whatever happens 
to  the ship, th a t fre ig h t has to be pa id ; 
as Cockburn, C.J. said in  th a t case, “ I t  is 
settled th a t by the law  o f E ng land a 
payment made in  advance on account of fre ig h t 
cannot be recovered back in  the event o f the 
goods being lost, and the fre ig h t therefore not 
becoming payable.”  In  A n d re w  v .M o o rh o u s e  (5 
ta u n t. 435) no doubt i t  was held tha t advanced 
fre ig h t was no t recoverable; bu t th a t case was 
decided upon the ground th a t there wore facts 
w h ich  w ou ld  show an in te n tio n  o f the parties 
th a t i t  should no t be paid, so th a t th a t case is no 
a u th o rity  against the paym ent in  the present 
case. In  K ir c h n e r  v. V enus  (12 Moore’s P. C. 
Cases, 361) i t  was held th a t advanced fre ig h t is a 
paym ent made in  consideration o f ta k in g  the 
goods on board ; and L o rd  K ingsdow n, in  de liver- 
m g the considered ju dg m en t o f the P r iv y  Coun
c il, said a t p. 390 : “  B u t a sum of money payable 
before the a rr iv a l of the ship a t her p o rt o f d is 
charge, and payable by the shippers o f the goods 
at the p o rt o f shipm ent, does no t acquire the  legal 
character of fre ig h t because i t  is described 
under th a t name in  a b i l l  o f lading, nor does i t  
acquire the legal incidents of fre ig h t. I t  is in  
effect money to be pa id fo r  ta k in g  the goods on 
board, and unde rtak ing  to  carry, and no t fo r 
c a rry in g  them .”  So L o rd  Tenterden, C. J „  in  d e li
ve ring  the considered judgm ent o f the C ourt in  
W in te r  v. H a ld im a n d  (2 B. &  Ad., a tp . 659), says, 

speaking of advanced fre ig h t , “  Such a payment is 
no t properly  fre ig h t, b u t the price o f the p r iv i
lege or p u ttin g  the goods on board the ship, in  
order to have the o p po rtu n ity  o f th e ir  being con- 
L eyf,d, the place o f her destina tion ; ”  and in  
D e S ilv a le  v. K e n d a ll (4 M. &  S. 37), w h ich  was an 
action b rought by the cha rte re r to recover back 
money paid m  advance, i t  was held tha t, when 
money had been paid in  respect of advanced fre ig h t, 
i t  could not be recovered back. The whole question 
was ve ry  fu l ly  considered before the  Blouse o f 
.Lords m  the case of A ll is o n  v. B r is to l  M a r in e  In s u r 
ance C o m p a n y  (34 L . T. Rep. N . S. 809, 3 Asp. M ar. 
Law  Cas. 178 ; 1 App. Cas. 209), and there B re tt, J. 
reviewed the whole of the cases, and pointed out 
the d ifference between advanced fre ig h t and 
o rd in a ry  fre ig h t, and the House of Lords there 
deemed th a t the law is as I  have already stated. 
B lackburn , J. said, a t p. 229 (1 A pp . Cas.): “  I t  ”  
(tha t is advanced fre ig h t) “  is in  effect money to 
be paid fo r tak in g  the goods on board and 
undertak ing  to c a rry  and no t fo r  c a rry in g  them, 
ib is ,  w h ich  I  have taken w ith  a s lig h t a lte ra tio n  
Horn the judgm en t o f L o rd  K ingsdow n in  
i i r c h n e r  v. Venus (u b i sup .), in  m y opin ion, is an 

accurate statem ent of the law .”  Up to th is  po in t 
the au thorities  are absolute ly conclusive on the 
po in t m  m y favour. Then come the words in  
the cha rte r-pa rty , “  i f  requ ired.”  Now, how long
menCt P 6 H i  *h ® 0Ptio n  of “  re q u irin g  ”  th is  pay- 
we h f  U .ntl1 th,° Pro Pe r t im e  has come when 
we have to  make our option ; th a t is, when
the d ‘)?“ menta aro brought fo r signature in
the nAHna r y iC° UrS? 0 f businesa- W e have got 

1 on i when the cha rte re r b rings up the
do°“ nt-S1 and the bil1 of lad ing— probably 
commonff " l y  t0  the , tlm e  when> according to  
done The m ou« ht to have been
th ^  words « 1 /  d lfflcu l. ty ,m  the case is as to 
make anv j / l  r ^ I u red> bu‘  th a t does not 
make any real difference, as th is  advanced
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fre ig h t was required. Th is paym ent is no t 
fre ig h t a t a l l;  the m om ent the agreement is 
made the paym ent ceases to  be fre ig h t and ceases 
to  be payable in  consideration of ca rry in g  the 
goods ; i t  is no t fre ig h t, bu t a paym ent made in  
consideration of ta k in g  the goods on board. W e 
have the fac t th a t on the previous voyage a 
course s im ila r to  the  present was pursued, and 
the paym ent made, and th a t was the course of 
business between the parties. On a tru e  construc
t io n  of th is  cha rte r-pa rty  th is  advanced fre ig h t 
is payable independently o f the loss of th e  vessel. 
H e referred to

Dufourcet v. Bishop, 56 L. T. Rep. N. S. 633; 6 Asp. 
Mar. Law Cas. 109; 18 Q. B. Div. 373.

L a w s o n  W a lto n , Q.C. (R obson  w ith  h im ) fo r  the 
defendants— The short po in t here is whether, 
under the circumstances of th is  charte r-party , 
advanced fre ig h t can be claimed a fte r the loss o f 
the vessel. I  subm it th a t there ough t to  be a 
fu r th e r  qua lifica tion  read in to  the  clause th a t 
advanced fre ig h t is to be pa id i f  required, 
namely, th a t advanced fre ig h t cannot be required 
a fte r the object cf the voyage is frus tra ted , and 
the vessel disabled from  earn ing fre ig h t. The 
reasonable construction of the clause its e lf 
requires th a t the option should be exercised 
w ith in  a reasonable tim e. Ih e  s in k ing  o f the 
ship makes i t  evident th a t no fre ig h t w i l l  ever be 
paid fo r ca rry ing  the goods, and th a t therefore no 
advanced fre ig h t can ever be pa id  or required. 
T h is  cha rte r-pa rty  is so fram ed as to leave the 
shipowner a choice whether he w i l l  require  
advanced fre ig h t or not, and he has the whole of 
the voyage to make up his m in d ; th is  shows th a t 
i t  is an ob liga tion  to  pay i t  on ly  w h ile  the voyage 
lasts ; here the voyage was a t an end before the 
demand was made. One conclusive test in  the 
m a tte r is th is  : the requirem ent cannot be made 
a fte r we have lost the r ig h t to in su re ; the clause1 
in  the cha rte r-pa rty  ends w ith  the words “  less 
in te rest and insurance.”  That shows th a t the 
demand fo r  th is  advanced fre ig h t m ust be made 
w h ile  there is s t i l l  tim e  to effect an insurance, 
th a t is to  say, before the loss of the vessel. The 
poss ib ility  of in su rin g  the  ship was at an end 
when the requirem ent was made. W hen the sh ip
owners elected to  demand th is  advanced fre ig h t 
our answer was th a t i t  was too late, th a t we were 
not in a position to insure the  money, and th a t 
consequently our ob liga tion  was pu t an end to by 
the clause in  the cha rte r-pa rty , and th a t the ship
owners m ig h t have declined to go to  sea u n t il the 
b i l l  o f lad ing  was signed and the advanced fre ig h t 
paid. [C h arles , J.— Y o u r argum ent as to 
insurance would apply to  any o f the cases 
cited .] N o ; in  those cases the money was due 
before the  ship sailed. The au tho rities  establish 
th is  p rinc ip le , th a t advanced fre ig h t in  th is  
coun try  cannot be got back, and fo r  th is  reason 
th a t there is an im p lied  agreement th a t i t  shall 
no t be got back; i t  cannot be go t back even 
though the vessel is lost, because, i f  i t  could be 
got back, i t  would be a loan and therefore not 
insurable. Th is cha rte r-pa rty  ought to  be con
strued according to  our construction , fo r  the 
effect of decid ing fo r the p la in tiffs  w ould be th a t 
they w ou ld  be pa id tw ice over fo r th is  sum, as 
they would get from  the defendants the  sum 
advanced, and also get from  the u n d e rw rite r the 
sum fo r  wh ich i t  was insured. The arrangem ent 
under th is  cha rte r-pa rty  could no t be carried  out

a fte r the  vessel was lost, and there fore on the 
face of the cha rte r-pa rty  i t  is clear th a t the 
parties in tended th a t the arrangem ent, i f  parried 
our a t a ll, should be carried ou t before the loss o f 
the vessel. T h is  is an advance of fre ig h t, an 
advance in  respect of fre ig h t, in  respect of fre ig h t 
being earned, and therefore when no fre ig h t is 
earned there can be no advance in  respect o f it .  
The next po in t is, th a t the  loss o f the ship te rm i
nates the  pe ril, and the enterprise is a t an end. 
and the charte rer is no longer bound to  p a y ; 
th a t th a t is  so is established hy  several a u th o ri
ties. I n  Ja ckso n  v. T h e  U n io n  M a r in e  I n s u r 
ance C o m p a n y  (31 L . T. Rep. 1ST. S. 789; 
2 Asp. M ar. Law  Cas. 435; L . Rep. 10 C. P. 
125) the C ourt of Exchequer Chamber, a ffirm in g  
the decision o f the C ourt o f Common Pleas, he ld 
tha t, in  circumstances somewhat s im ila r to the 
present, there was a complete end of the voyage, 
e n t it lin g  both parties to consider themselves 
released from  th e ir ob liga tions under the  charte r- 
pa rty . [C harles , J.— T hat m ust be too broadly 
stated, as, i f  the loss te rm ina ted  the  ob liga tion  to  
pay, th a t w ou ld  be inconsistent w ith  the  cases 
w h ich  a llow  advanced fre ig h t even a fte r  the loss 
of the vessel.] No, as in  those cases the ob liga tion  
to  pay the advanced fre ig h t had already accrued; 
i t  was already a chose i n  a c tio n . W hen the earn
in g  of fre ig h t is impossible, any advance in  
respect of i t  is a m isdescrip tion  ; on the  ship 
go ing down the  whole con tract on bo th  sides is a t 
an end. I n  the  case o f The K a th le e n  (31 L . T . 
Rep. N . S. 204; 2 A s p . M ar. Law  Cas. 367; 
L . Rep. 4 A . &  E. 269) S ir  R. P h illim o re  he ld  
tha t, in  the absence o f any agreement to  pay p r o  
r a id  fre ig h t, the ob liga tion  to  pay fre ig h t a t a ll 
was p u t an end to  by the  loss o f the  ship. H e  also 
re ferred to

The Cito, 45 L. T. Rep. N. S. 663; 4 Asp. Mar. Law 
Cas. 468 ; 7 P. Div. 5.

C harles , J.— In  th is  case the p la in tiffs  seek to  
recover from  the defendants the sum o f 245k, 
being one -th ird  advanced fre ig h t on the screw- 
steamship G am m a, payable by defendants to  
p la in tiffs  under a cha rte r-pa rty  dated 30th Nov. 
1888, less 3 per cent, fo r  in te rest and insurance. 
The facts were ve ry  short and they were not in  
dispute, bu t they raise a question of law  on the 
tru e  construction  o f the  cha rte r-pa rty . The 
p la in tiffs  are the owners o f th is  vessel, and she 
was chartered by the defendants to  proceed fro m  
H u ll to  Odessa, w ith  a cargo of coa l; she was 
loaded w ith  coal, and upon the 19th Dec. she sailed 
from  H u ll about ha lf-past six in  the m orn ing. 
Three-quarters o f an hour a fte r she sailed she took 
the ground on some sands called the M idd le  Sands, 
and a t fo u r o’clock the same afternoon, i f  not 
earlie r, she broke her back, and th is  was an end o f 
the voyage so fa r  as the  carriage of the cargo was 
concerned. C erta in ly , a fte r the voyage had come 
to an end, and the purpose o f the  voyage had 
been fru s tra te d  by the s trand in g  o f the G am m a  
and the in ju ry  w h ich  she sustained, charterers 
b ills  of lad ing  were brought to  the owners’ agents 
w ith  the co llie ry  invoices o f the coal, and there
upon one-th ird  fre ig h t in  advance was asked fo r, 
and paym ent was refused, upon the ground th a t 
the vessel had become a wreck, and therefore the 
adventure having come to an end the whole com
m erc ia l object of the speculation was frus tra ted , 
and no ob ligation rested on the charterers to  pay 
the advanced fre ig h t.



568 m a e it im e  l a w  c a s e s .
Q.B. D iv .] fcMiTH, H il l , and  C o. v . P y m a n , B e ll , a n d  Co.

Now, w ith  regard  to  the language o f the 
cha rte r-pa rty  itse lf, the  clause w ith  reference 
to  fre ig h t is in  these w o rd s : “  The fre ig h t to  be 
paid on un loading and r ig h t  de live ry of the 
cargo, in  cash a t cu rre n t exchange; one-th ird  
fre ig h t, i f  required, to  be advanced, less 3 per 
cent, fo r in te rest and insurance.”  The practice 
o f the  previous voyage was proved before 
me, and, according to  the practice o f the 
previous voyage, and upon the previous 
voyage, the requirem ent was made upon the 
presentation of the b ills  o f lad ing. T ha t was 
w hat was done upon the p r io r  occasion A n  
admission was made at the t r ia l before me at 
Jjeeas, th a t on the previous voyage b ills  o f la d in g  
were b rough t a fte r the  vessel had sailed, and 
the advanced fre ig h t was then required to  be 
paid. B il ls  o f la d in g  were b rough t a fte r the 
vessel had sailed. T ha t is possible under th is  
charte r-party , because the charterers’ b ills  of 
lad ing are to  be signed by the captain o r the 
owners, and therefore i t  is im m ate ria l whether 
they are brought before or a fte r the vessel sailed, 
f t  was also proved th a t in  the present case the 
b ills  of la d in g  were made out in  the o rd inary  
course w ith o u t delay, and th a t the co llie ry  in 
voices w e re , also made ou t in  the usual manner, 
and i t  seems to  me th a t there was no th ing  
abnorm al in  the period a t w h ich th is  requirem ent 
was made. The owner could scarcely make the 
requirem ent t i l l  the charte rer to ld  h im  the 
am ount o f the  whole fre ig h t. I t  was possible 
lo r  h im  to  do it ,  because he h im se lf probably had 
someone to  oheck the cargo as i t  was being 
sh ipped; and fu rth e r, i t  was adm itted  a t the t r ia l 
tha t a t the  docks a record was kep t o f the 
w e igh t shipped, and th a t record w ou ld  have 
enabled the  p la in tiffs  no doubt to  find  out the 
am ount and w eight shipped i f  they had inqu ired  
a t the docks, and they m ig h t have found th a t 
ou t on the m orn ing  of the  18th th a t is to  say 
before the loss of the vessel had occurred. How- 

+lT aS ad,m itted  ,at the t ^ a l  th a t i t  was
to  fcm«tAhe USUal T  o rd lnary  course o f business 
to  make any such application a t the docks. 
Therefore the  m a tte r rea lly  stands th u s : th a t 
there was no th ing  unusual or abnorm al in  the 
On he the th ls  requirem ent was made.
S h h  w W  Z a T J ;  A mi S  made in  accordance w ith  w hat had been done on the nrevious occa
sion, and I  gather, not from  the ¿dmission, bu t 
fro m  the evidence in  the case, tha t the usual 
course was adopted between the p a r t ie s - th e  
course w h ich  was usual at the po rt 

B u t now comes the d ifficu lty . Undoubtedly at 
the  tim e the requirem ent was made the vessel had 
become a wreck, and the whole voyage was fru s 
tra ted, and i t  is contended, th a t being so, th a t the 
requirem ent cannot be la w fu lly  made, and tha t 
argum ent was enforced by the term s o f the 
advance fre ig h t clause— tha t advance fre ig h t i f  
required, was to  be paid. The fre ig h t, i f  ’re
quired, was to be advanced, less 3 per cent, fo r  
in te res t and insurance, ind ica ting , as i t  was 
argued, th a t c learly  the requirem ent m ust be 
made when the sub ject-m atter of the insurance 
is still_ in  existence. Now, in  order to  a rrive  at 
a solution o f th is  question, i t  is necessary to  ask 
oneself _ w hat advanced fre ig h t is. F re ig h t of 
course is a payment made fo r the safe carriage of 
the  goods. There is no doubt about tha t. °B u t 
advance fre ig h t, a lthough in one sense i t  is fre ig h t,

[Q .B . D iv .

being a po rtion  o f the money w h ich  is to  be pa id 
fo r tha t safe carriage, i t  has been decided over 
and over again is a paym ent made fo r ta k in g  the 
goods on board, and fo r  the unde rtak ing  to  carry, 
not fo r.th e  safe carriage of them, and th a t being 
the nature of advance fre ig h t i t  has been held, 
f irs t, th a t i f  i t  had been pa id in  advance i t  cannot 
be got back again, even a lthough the vessel is 
lo s t ; secondly, th a t i f  there had been an absolute 
ob ligation to  pay i t ,  in  o ther words, an absolute 
agreement to  pay advance fre ig h t, th a t agree
m ent can be p u t in  action, a lthough before the 
action the vessel was lost. Now  those tw o p ro 
positions o f law rea lly  go a ve ry  long way, i f  not 
the whole way, to  decide the  case, and the on ly 
d iff ic u lty  th a t I  have fe lt  about i t  is, th a t in  the 
present case the  cha rte r-pa rty  does no t impose 
upon the cha rte re r an absolute ob liga tion  to  pay 
advance fre ig h t, b u t on ly  to  pay advance fre ig h t 
i f  required. The argum ent is tha t, inasm uch as 
a deduction is to  be made fo r  in te rest and insur- 
ailce, the requirem ent m ust be made before the 
loss. T ha t ce rta in ly  is a very ingenious way of 
p u tt in g  the  case, bu t I  am unable upon reflection 
to  assent to  it .  I t  seems to  me th a t here there 
was a t the tim e o f the e n try  in to  th is  barga in th is  
ob liga tion  to  pay advance fre ig h t i f  required. 
VVhat r ig h t  have I ,  having regard to  the nature 
o f advance fre ig h t, and rem em bering th a t i t  is 
money pa id no t fo r  safe carriage, bu t m ere ly  fo r 
the unde rtak ing  to  carry, to  read in to  tha t 
clause th e  words “ i f  required before the loss of 
the vessel P”  _ The on ly  possible ju s tifica tio n  fo r 
m y doing so is to  be found in  the clause as to 
deduction fo r  insurance ; but i t  seems to me upon 
i ellection on ly  to  mean th is : th a t, inasmuch as 
the owner, who p r im a r ily  would be the  person 
who would insure the whole fre ig h t, would not 
w ant to  insure so m uch o f th a t fre ig h t as he gets 
safely in to  his pocket, he is to  make a deduction 
when he gets the money in to  his pocket o f so 
much money as i t  would have cost h im  to  insure 
i t ,  and the deduction does no t necessarily mean 
th a t, at the tim e the requirem ent is made, the 
sub ject-m atter o f the insurance is s t i l l  to  be in  
existence. A l l  i t  means is th is  : the owner being 
relieved from  the necessity o f in su rin g  the  whole 
fre ig h t inasmuch as the one-th ird  pa id  to  h im  is 
no longer a risk , he is to  make a deduction of an 
am ount equivalent to  the amount he would have 
had to spend h im self had none of the fre ig h t 
been advanced to  him . In  o ther words, th a t i t  is 
m  the nature o f a d iscount w h ich he makes in  
order to get safely home the advance fre ig h t 
w h ich  he demands. T ha t appears to me to give 
fu l l  effect to  the construction o f the words “  less 
3 per cent, fo r  in te rest and insurance,”  and i f  
i t  does, then there is s im p ly  the clause to  be read 
as i t  stands— “  one-third_ fre ig h t, i f  required, to 
be advanced,”  and there is no th ing  to  show tha t 
th a t requirem ent m ust be made before the loss 
of the vessel itse lf. The case therefore rea lly  
appears to  me to  be covered by the authorities.
I t  is clear th a t advance fre ig h t is not money 
w hich is pa id in  any respect fo r safe carriage, 
bu t on ly  fo r  the loading of the goods and the 
undertak ing  to  carry, and i t  is  clear th a t the 
advanced fre ig h t cannot be recovered i f  i t  be 
paid, a lthough the ship is lost. I t  is also clear 
th a t unqualified obhgation to  pay advanced 
„ n V * 1! b® ,.ns.Lsted UP°»> even although the 
%e_,sel be lost before i t  is insisted upon ; and so
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here I  th in k  th a t the  c la im  may be made to  pay 
the advanced fre ig h t, a lthough the vessel be lost 
before the requirem ent in  fac t was made. That 
en titles  the p la in tiffs  to m y judgm ent fo r  2451., 
and, as there  is a counter-c la im  fo r  351. 9s. 2d., 
adm itted  by  the rep ly, the judgm ent w i l l  be fo r 
the  p la in tiffs  fo r  2451. and the costs o f the claim, 
and judgm en t fo r  the  defendants, w ith o u t costs, 
fo r  351. 9s. 2d. on the counter-cla im , and execu
t io n  w i l l  issue fo r  the  balance.

Judgment for the plaintiffs.
S olic ito rs fo r  the p la in tiffs , Pritchard and 

Sons, fo r  J. and T. W. Eearfield and Lambert,
S olic ito rs  fo r  the defendants, Maples, Teesdale, 

and Go., fo r  Lietch, Dodd, Bramwell, ■ and Bell, 
Newcastle-upon-Tyne.

HOUSE OF LORES.

Dec. 2, 4, and 5, 1890.
(Before Lords H ersciiell, W atson, B ramwell, 

and M orris.)
Owners of the V indomora v . L am b .

T he V indohora. (a)
APPEAL FROM THE COURT OF APPEAL IN  ENGLAND.

Collision—Fog—Alteration of helm. 
Although where two vessels are approaching one 

another in a fog without sufficient indication to 
justify them in acting with their helm, neither 
vessel ouqht to alter her course, yet there is no 
hard-ancl-fast rule that a vessel hearing only a 
sinqle whistle is never justified in manoeuvring, 
and must be held to blame if she does so, but 
each case must be determined according to its own
circumstances.

Those on board the H. in a dense fog heard the 
whistle of the V. about three and a half or four 
points on their starboard bow, distant apparently 
from half a mile to a mile, and thereupon star
boarded their helm. A collision took place, 
the V. striking the H. on the starboard quarter. 

Held, that the II. was not to blame for the collision.
Judgment of the court below affirmed.

T his  was an appeal fro m  a judgm en t of the  C ourt 
o f . Appeal (Lo rd  Esher, M .B ., C otton and 
L ind ley , L .JJ .), reported in  6 Asp. M ar. Law  
Cas. 438; 61 L . T . Eep. N . S. 655 ; and 14 P. D iv . 
172, who had varied a judgm ent o f B u tt,  J.

The action was b ro ug h t by the  respondents, 
the owners o f the steamship Haswell, in  respect 
o f a co llis ion w h ich  occurred between th a t vessel 
and the  appellants’ steamship the Vindomora 
in  a dense fog o ff W h itb y  on the 21st Sept. 1888.

The facts appear from  the reports in  the cou rt 
below, and fro m  the ju dg m en t o f L o rd  Herschell.

B u tt,  J. found both vessels to  blame, b u t the 
C ourt o f Appeal found the Vindomora alone to 
blame.

The owners of the Vindomora appealed.
S ir  W. Phillimore and J. P. Aspinall appeared 

fo r  the appellants.
The Attorney-General (S ir  R. W ebster, Q.C.), 

S ir  G. Hall, Q.O., and Pyke, who appeared fo r 
the respondents, were no t called upon to  address 
the  House.

A t  the conclusion of the argum ents fo r  the 
appellants, th e ir  Lordsh ips gave judgm en t as 
follows :—

L o rd  H erschell.— M y Lords : T h is  appeal arises 
in  an action b rough t by the owners o f the Haswell 
against the owners of the Vindomora to  recover 
damages in  respect of a co llis ion between those 
tw o vessels w h ich  took place in  the N o rth  Sea, 
o ff W h itb y , on the evening o f the 21st Sept. 1888. 
The resu lt o f the co llis ion was th a t the Vindo
mora cu t in to  the  Haswell, and the Haswell sank, 
the Vindomora herself susta in ing some s lig h t 
damage. The learned judge  who tr ie d  the case 
in  the A d m ira lty  D iv is ion  came to  the  conclu
sion th a t beyond a ll question the  Vindomora was 
to  blame. H e found th a t i t  was clear th a t she 
was w rong ly  navigated, th a t she ported in  an 
un jus tifiab le  and reckless manner, and th a t her 
speed had no t been reduced in  the m anner 
which the rules o f navigation  demanded under 
the circumstances w h ich existed in  th is  case. 
F rom  th a t judgm ent there was no appeal, and 
therefore before the C ourt of Appeal, as before 
you r Lo rdsh ips ’ House also, i t  m ust be taken as 
undisputed th a t the Vindomora was to  blame. 
B u t then arose the question whether the Haswell 
was also to  blame. The learned judge of the 
A d m ira lty  D iv is io n  held th a t the Haswell was to  
blame, upon the  ground th a t she starboarded her 
helm  a t an ea rlie r period than  was adm itted  by 
her witnesses. The evidence of the witnesses 
called fo r  the Haswell was th a t she had not s ta r
boarded u n t il ve ry  shortly  before the  accident. I t  
is  adm itted  th a t a t tha t tim e  hard-a-starboarding 
was the proper manœuvre, I f  i t  were tru e  th a t 
she had not so manoeuvred at an ea rly  period, no 
blame could possibly be im puted  to  her. B u t i t  
was said th a t the  Haswell, a lthough she had 
p rope rly  d im in ished her speed so as to  be go ing 
dead slow, had in  t ru th  w rong ly  perform ed the 
manœuvre o f starboarding. The evidence of the 
witnesses on board the  Haswell, as I  have said, 
was d ire c tly  the con tra ry, b u t the conclusion 
reached by the  judge of the A d m ira lty  D iv is io n  
was derived from  a consideration o f the nature of 
the collis ion between the tw o vessels ; th a t is to  
say, the position of the vessels respectively a t the 
tim e  of the co llis ion ; the view  taken being th a t 
th a t was more probably accounted fo r  by  some 
starboard ing on the pa rt of the Haswell and 
p o rtin g  on the p a rt of the Vindomora-than by the 
p o r tin g  o f the  Vindomora alone. A n d  the learned 
judge re lied fu r th e r upon the circumstance th a t 
indica tions were given by the w h is tle  on board 
the Haswell, w h ich  tended to  show th a t she m ust 
have been at the  tim e  under a starboard helm. 
The view taken by  the learned judge o f the 
A d m ira lty  D iv is ion  appears to  have been th is  : 
th a t i f  there was any appreciable starboard ing on 
the p a rt of the Haswell a t th a t ea rlie r period, so 
th a t the collision, such as i t  was, resu lted in  pa rt 
from  th a t starboard ing and in  p a rt from  the 
p o rtin g  o f the Vindomora, then the Haswell m ust 
be he ld to  blame ; and upon th a t ground accord
in g ly  he found both the vessels to  blame.

F rom  th a t judgm ent the  case w ent on appeal to  
the C ourt o f Appeal, the on ly  question being, was 
the Haswell to  be he ld in  any respect to  blame. 
Now  i t  was argued by S ir W a lte r P h illim o re  on 
behalf o f the appellants tha t, i f  once the  con
clusion was reached th a t there was any appre
ciable s tarboard ing on the p a rt o f the Haswell

4 D
(a) Reported by O. E. Malden, Esq., Barrieter-at-Law.
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before those on board her knew the d irec tion  in  
w h ich  the Vindomora was going, the Easwell 
m ust be held to  blame, because, he contended, 
there was a ru le  o f practice always acted upon in  
the A d m ira lty  C ourt, th a t where tw o vessels were 
approaching one another in  a fog, ne ither vessel 
had a r ig h t  to  manœuvre in  any way u n t il she had 
a clear and unm istakable ind ica tion  as to  the 
course upon which the other vessel was proceeding 

1,tsi ,re la tlve  position to her own. I  do not 
th in k  the cases wh ich the learned counsel cited 
support the proposition th a t there is any such 
absolute hard-and-fast ru le  as th a t a vessel hearing 
on ly  the in d ica tion  o f a single w h istle  from  the 
other vessel is  never ju s tified  in  manoeuvring, 
and m ust always be held to blame i f  she does 
manœuvre. I  should be ve ry  sorry  to  say any- 
th in g  to  indicate any dissent fro m  the  v ie w  th a t 
where tw o vessels are approaching one another in  
a tog w ith o u t any sufficient ind ica tion  to  ju s t ify  
W  nn’ neltheTr  T®?8®1 ''Tould be ju s tified  in  a lte rin g  

«n^hrSe' 1 th m K t l̂e Pr °Per steps to be taken 
m  such a case would be fo r each vessel to keep 
the course on which she was proceeding. But,

Î  ,enÎ lrelJ  a8 ree th a t th a t is a good 
general ru le  to lay  down, ye t tha t ru le  m ust never
theless be in te rp re ted  in  each case according to 
the circumstances o f tha t case. I t  is impossible

wh ch i ° i ^ v an abf.tra ° t  ru le  o f th a t descrip tion which shall be applicable to  a ll circumstances, to
a ll parts o f the seas, and to a ll positions o f vessels. 
fh,Ln0t undf stand the C ourt of Appeal to  have 
îho r n  aT  d<?ub t UnPon the suggestion tha t i t  is 
vou8m^e«Ifa 1̂ ru le , and th a t in  each pa rticu la r case
wpvp h •1° ° k - t0  -See w hat the circumstances were, a,nd inqu ire  in  each p a rticu la r case, were 
there circumstances ex is ting which ju s tified  the
m a n m u i r / XeC Kt ®d’ ° r  which Prevented tha t manœuvre fro in  being a w rong manœuvre. Now,
ishno a rh tfy0U have, reaehed the po in t th a t there

ru lc ' bu t th a t each
e f r r u m ^ ™  df  ! r, mmed ^  a reference to  the 
circumstances of the case, then we have to  look

arrived  T h f  °0° ncl? sio,n  the C ourt of Appeal a rrived  The C ourt o f Appeal, assisted bv 
nautica l assessors, a rrived  at the conclusion tha tf 
even assuming (they d id  not determ ine the p r in t  
one way o r the other) tha t there was some stàr-

Ïe°riodnfhan ° f  the Ea™ ü at a"  e a ru LP,!™ “ , than ,her witnesses adm itted, ye t never- 
themss th a t manœuvre was no t a w rong 
one. T ha t question was d is tin c t ly  p u t to
“  T a W  tH assesf rs- J h e y  were asked th is  

T ak ing  the vessels to  be m  the pa rt of the sea
where they were, ta k in g  in to  account th a t which 
would be known as to  the na tu ra l course of the 
vessels a t tha t place, tha t which would be known
w w Î he w- C,0aflt> and ta k in S h  th a t thew h istle  o f the Vindomora was heard about as
broad on the starboard bow as the witnesses of 
the Easwell allege, was thero an y th ing  wrong in  
the Easwell starboard ing P”  To th a t question the 
nautica1 assessors answered, w ith o u t hesitation 

N o th ing. Now  you r Lordsh ips are asked to 
d isregard th a t find in g  and to  overru le it .  I t  is 
said, firs t, th a t the assumption upon which the 
question was founded was an assumption tha t 
ought not to  have been made; and next, th a t the 
answer was wrong. I  th in k  you r Lordships 
would hesitate much, unassisted as you are here 
by any nautica l experience, before you a rrived  
a t thp eocclusion tha t the answer thus given by

the nautica l assessors upon a pure question of 
seamanship was an answer w h ich  you would pro
nounce to  be erroneous ; and therefore I  fo r  m y

Ea rt do no t hesitate to  say th a t i t  seems to  me to 
e impossible fo r  us, assuming the facts to  have 

• been prope rly  p u t before them, to  do other than 
fo llow  the conclusion at w h ich on a po in t of 
seamanship the nautica l assessors arrived.

B u t then i t  is said th a t the question p u t to them 
was founded upon an assumption o f facts which 
were not facts. N o doubt, i f  th a t could be estab
lished, i t  would get r id  of the im portance and value 
o f the nautica l assessors’ find ing. T ha t depends, 
and as I  th in k  from  w hat I  have heard solely 
depends, upon whether the  M aster o f the B olls  
was ju s tifie d  in  com ing to  the conclusion, and 
assuming therefore in  h is question to  the nautica l 
assessors, th a t those on board the  Easwell d id  
hear the w h istle  o f the Vindomora some three 
and a h a lf to fo u r points on the starboard bow. 
A s regards tha t po in t the witnesses on board the 
Easwell state th a t they d id  so hear the whistle. 
Scarcely a question was p u t to them  in  cross- 
exam ination to  th ro w  a doubt upon the state
ment w h ich they so made. I t  seems to  me almost 
to have been accepted. There is ce rta in ly  no th ing 
in  the find ings in  the cou rt below by B u tt, J. to 
ju s t i fy  the conclusion th a t he tho ugh t the  state
m ent on th a t p o in t erroneous; on the contrary, 
he p ra c tica lly  accepts as reasonable and con
sistent the whole o f the  s to ry  o f the Easwell 
except as to  the  period o f tim e at w h ich  she 
began to  starboard. Then is there any th ing  
in  the p robab ilities o f the case to  render i t  
inconceivable th a t the witnesses on board the 
Easwell d id  hear the w h istle  o f the Vindo
mora as they  describe P I  have listened w ith  
a tten tion  to  the zealous and ingenious argu
ments w h ich have been presented to you r Lo rd- 
ships, bu t they have no t infused in to  m y  m ind 
any conviction th a t the s to ry  to ld  is e ither an 
im possible o r an im probable one. I t  seems to 
me th a t the suggested im poss ib ility  o r im pro
b a b ility  depends ve ry  much upon you r accepting 
on certa in  po in ts the s to ry  to ld  by those on board 
the Vindomora; bu t, inasmuch as I  am no t d is
posed to  place any reliance o r to  act in  the least 
upon an y th in g  said by the witnesses on board the 
Vindomora a fte r what the learned judge said in  
the court below as w e ll as a fte r the discussion of 
th e ir  evidence here, i t  seems to me th a t you can
no t assume any o f th e ir  statements to  be facts 
fo r  the purpose of showing th a t th is  s to ry  is in 
conceivable o r improbable. U nder these c ircu m 
stances, I  do not th in k  i t  has been made ou t tha t 
the question p u t to  the nautica l assessors by  the 
learned judge  was founded upon any misconcep
tio n  of the evidence or upon any erroneous con
clusion as to its  effect. T ha t being so, I  am pre
pared to recommend to  you r Lordships to act 
upon th a t find ing, and to  come to the conclusion 
tha t i t  is not made out tha t the Easwell in  th is  
case acted w rong ly. The Vindomora beyond a ll 
question broke the s ta tu to ry  rule. The" u tm ost 
tha t cán be said in  the case of the Easwell is, th a t 
one has to  consider whether there was an act or 
a neglect which w ould not have been done or 
om itted  by a s k ilfu l and prudent seaman. I t  
seems to me th a t th a t question is com plete ly 
answered by the find in g  o f the C ourt of Appeal, 
Irom  w h ich I  am not disposed to  d iffe r.

A no ther question arises. Even assuming tha t
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there was some im proper starboard ing on the pa rt 
o f the  Haswell, i t  is necessary fo r  the Vindomora 
to  establish tha t tha t con tribu ted or conduced to  
the accident, which I  understand to  mean th is , 
th a t bu t fo r the starboard ing by those on board the 
Haswell the  accident would not have taken place. 
I f  there would equally have been a collis ion 
between the  tw o vessels a lthough the Haswell 
had not starboarded, then, a lthough the collis ion 
m ig h t no t have been exactly in  the same place o r 
the two vessels m ig h t no t have s truck  one another 
in  the  same way, i t  cannot be said th a t the  case 
against the Haswell has been made out. I  do 
no t th in k  th is  proposition was denied by the 
learned counsel fo r the appellants, except tha t 
i t  was attem pted to s h ift the onus of showing 
th a t from  the  Vindomora to  the Haswell. I  w i l l  
not en ter in to  the question now upon whom  the 
onus lay, w hether i t  was fo r the Vindomora to 
show th a t i t  was the act of the Haswell and th a t 
the collis ion w ou ld  not have occurred i f  the 
Haswell had not so manoeuvred, o r whether i t  was 
fo r  the Haswell to excuse herself in  th a t way ; 
because w hat we have to  deal w ith  is a determ ina
tio n  by the nautica l gentlemen, or ra th e r a deter
m ina tion  of the cou rt on the answer of the 
nautica l gentlemen to  the question, “  D id  the 
starboard ing o f the Haswell in  your opin ion con
duce to  th is  co llis ion ?”  and th e ir  answer is, 
“  No, no t at a ll.”  I f  th a t be the case, i t  has not 
been established th a t the Haswell is to  blame fo r 
th is  collis ion so th a t she is to  be he ld jo in t ly  
responsible fo r i t  w ith  the Vindomora. Y o u r 
Lordsh ips have heard a good deal of discussion 
upon th a t po in t, bu t I  have m yself heard no th ing 
w h ich places me in  a position to pronounce an 
op in ion upon tha t po in t, w h ich is a po in t a t least 
closely connected w ith  nautica l knowledge and 
sk ill, and to  say tha t th a t find in g  was w rong, and 
th a t there w ou ld  have been no co llis ion b u t fo r 
the Haswell’s starboard ing as and when she did. 
U nder these circumstances I  subm it th a t the 
judgm ent of the C ourt of Appeal should be 
affirmed, and th is  appeal dismissed w ith  costs, 
and I  move you r Lordships accordingly.

L o rd  W atson.— M y L o rd s : I n  agreeing w ith  the 
judgm ent w h ich has ju s t been moved, I  have no 
w ish to  cast any doubt upon the soundness of 
the ru le  th a t when a vessel a t sea, overtaken by 
a fog, becomes aware th a t another vessel is in  
her neighbourhood, she ought, w h ils t com plying 
w ith  the regulations as to  speed, to keep on her 
course unless she has some ind ica tion  more or less 
tru s tw o rth y  th a t i t  w ould be proper o r at least 
safe to  change it .  W ha t indica tions would be 
suffic ient to  w a rran t a change o f course is a ques
tio n  o f fac t which m ust depend upon the c ircum 
stances of each case. In  the present case the 
C ourt of Appeal have not though t i t  necessary to 
decide whether the Haswell starboarded on the 
f irs t  o r on the last w h istle heard from  the Vindo- 
mora. T he ir Lordsh ips assumed th a t she began 
the starboard ing as soon as she heard the f irs t  of 
those signals, and on th a t assumption they p u t a 
specific question to the nautica l assessors, who, 
in  answer, advised th e ir  Lordsh ips tha t, ta k in g  
in to  account these three th ings, f irs t  the pa rt of 
the sea in  w h ich  the tw o  vessels were, secondly 
the na tu ra l course of the tw o vessels and the lay 
o f the coast, and th ird ly  tha t the Vindomora’s 
w histle  was heard a t from  three and a h a lf to  fou r 
po in ts on her starboard bow, the Haswell d id

no th ing  w rong  in  starboarding. T ha t find ing , i f  
accepted, appears to  me to  be absolutely conclu
sive in  favour o f the Haswell. W e have been 
asked to  re jec t it .  I  can on ly  say th a t I  am no t 
disposed to  tre a t l ig h t ly  any find in g  o f nautica l 
assessors, and least of a ll when, as in  the present 
instance, th e ir  fin d in g  is p la in  and unequivocal. 
N o tw iths tan d in g  the  ve ry  p lausible argum ent to  
w h ich we have listened fro m  the bar, I  have heard 
no th in g  from  the  learned counsel w h ich  leads me 
to  doubt the  soundness of the advice w h ich  was 
g iven by the assessors to  the  C ourt o f Appeal. 
I  th in k  as l i t t le  cause has been shown by  the 
learned counsel against the second fin d in g  of the 
assessors, w h ich  o f its e lf  would e n tit le  the Has
well to  a judgm ent exem pting her from  blame, 
even i f  the f irs t  had been against her.

L o rd  B iia m w e ll .—M y Lords : I  concur.
L o rd  M orris.— M y  Lords : A ccep ting  the ru le  

as la id  down by  L o rd  H ersche ll and L o rd  W atson, 
i t  appears to  me to  be a ru le  founded upon 
common sense as w e ll as upon seamanship, th a t i f  
tw o vessels are in  a fog  in  the  same ne ighbour
hood, i t  is be tte r fo r them  to continue on the 
course they  are on instead o f g rop ing  about and 
probably thereby causing a co llis ion w h ich  m ig h t 
no t otherwise occur. A t  the same tim e  i t  appears 
also to me to  be a p rin c ip le  o f common sense and 
good seamanship tha t, when tw o  vessels are near 
together in  a fog, and the one receives a 
suffic ient ind ica tion  of the position  o f the other, 
there is no ru le  and there could be no ru le , tha t 
the  vessel w h ich  receives such an ind ica tion , and 
thereby has • good reason fo r changing her course, 
should not do so. A ccord ing ly , in  th is  case, as 
I  understand, those acting  fo r  the Vindomora do 
no t allege tha t, i f  the Haswell had waited u n t il the 
second w h is tle  had been heard fro m  the 
Vindomora, there would no t have been suffic ient 
ind ica tion  and suffic ient good reason fo r  the 
Haswell starboard ing her helm. T ha t is the case 
made, as a m a tte r o f fact, by the Haswell, and 
fo r m yse lf I  m ust say th a t I  am no t a ll satisfied 
th a t i t  is  not a tru e  case. I t  was the case th a t 
was proved by  the evidence a t a l l events upon the 
t r ia l  before B u tt,  J. H e was disposed no t to  g ive 
credence to  it ,  re ly in g  upon reasoning no t a ris ing  
fro m  m atters o f fact proved d ire c tly  upon the 
po in t, b u t reasoning a rrived  a t from  other 
adm itted  facts, such as th a t the m aster had made 
a deposition somewhat inconsistent w ith  th a t 
statement, and from  the  na ture  of the  collis ion, 
and from  o ther circumstances re fe rred  to  by 
h im . I  m erely guard m yself by  saying th a t I  
am not a t a ll satisfied th a t the case made by the 
Haswell was an u n tru e  one, and th a t they d id  
no t w a it u n t il the second w h is tle  fro m  the 
Vindomora was heard before starboarding. B u t 
i t  appears to  me, th a t there is no m agic in  
w a itin g  fo r a second w h istle  ra th e r than acting  
upon the f irs t  wh istle , i f  the f irs t  w h istle  showed 
sufficient in d ica tion  and gave good reason fo r the 
Haswell a lte rin g  her course. A  question on th a t 
po in t has been subm itted to  the  nau tica l assessors, 
and the accepted state o f facts to  a great extent 
was pu t to  them, namely, th a t the Vindomora a t 
the tim e o f the f irs t  w h is tle  being heard was some 
three and a h a ll to  fo u r po in ts on the starboard 
bow of the Haswell. T ha t is deposed to  by 
several witnesses, and i t  does no t appear to  have 
been to  any m ate ria l extent controverted at the
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t r ia l before B u tt, J. Upon th a t state o f facts 
the nautica l assessors say, th a t under the c ircu m 
stances ex is ting  in  th is  case upon the f irs t w h is tle  
com ing from  a vessel th a t bore three and a-ha lf 
to  fou r po in ts on the starboard bow o f the 
Haswell, i t  w ould be a sufficient in d ica tion  and a 
good reason fo r  the  Haswell’s a lte rin g  her 
course. Upon these grounds I  e n tire ly  concur 
in  the judgm ent w h ich m y noble and learned 
tn e n d  on the woolsack has moved.

Judgment appealed from affirmed, and 
appeal dismissed with costs.

S olic ito rs fo r  the  appellants, Botterell and Roche.
iParfoCit° rS f ° r  t lle  resPondenfcs> Gellatly and

JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL.

Saturday, July 12,1890.
(P resent: The R ig h t Hons. Lo rds H obhouse and 

M acnaghten, S ir B arnes Peacock, and S ir  R 
Couch.)

T h e  C it y  or P e k in g , (a)
T he  Stea m sh ip  C it y  op P e k in g  v . C ompagnie  

d eS M essageries M a r it im e  s.
Collision—Consequential damage —  Demurrage__

Bestitutiomintegrum—Loss of profits—Registrarand merchants. y
To entitle a shipowner to recover demurrage he 

Unf ar*wal l°,8S fe lting  from the deten- 
amount aW<̂  ^m reas°nable proof of its

Where successful plaintiffs in a collision action 
claimed demurrage during the time their vessel 
was under repairs, and it appeared tint the. 
plaintiffs substituted another of their ships to do 
the work of the damaged ship, the expenses and 
loss incidental to this substitution being allowed 
against the defendants, and the plaintiffs M ild  
to show that they had sustained any pecuniary 
loss by the detention of their ship, Vwas held
butthn?i7r ^  i ^ f Bd t0 reco™; demurrage but that, if  they could show an actual out-of-pocket
expense usually included in the term dZurragl
suefe as wages ana maintenance of crew they 
would be entitled to recover such sums V

Where, upon the hearing of an appeal to the Privy 
Council from ajudgment upon the report of the 
registrar of a Vice-Admiralty Court Pthe Privy 
Council is of opinion that the report must hi 
referred back for the finding of other facts and 
figures such reference will be to the Registrar of 
Her Majesty in Ecclesiastical and Maritime 
Appeals, if  convenient and less expensive than 
a reference back to the Vice-Admiralty Court 

bemble where an objection to a registrar’s report 
is taken m general terms, as to the whole of an 
item allowed, it is open to the party objecting to 
seek to have part of the item disallowed. 9 

T his was an appeal by  tho defendants in  a col
lis ion  action m rem from  a judgm en t of the

X 1+l e' ^ dmriQ oyo CoUrt 0 f H onS K o n S> dated the 27th M arch 1888.
The action was in s titu te d  in  respect of a col

lis ion  which took place between the steamships
(“) Reported by J. P. Astinall and Butler Asfinall E^Ts'  

Barristere-at-Law.

City of Peking and the Saghalien in  the harbour 
of H ong Kong, on the 29th Nov. 1886. The City 
of Peking was found alone to blame, and the 
p la in tiffs ’ damages were re ferred fo r  assessment 
to  the re g is tra r o f the  V ic e -A d m ira lty  Court, 
assisted by merchants.

The re g is tra r reported th a t the several sums 
of 1491 francs 95 centimes fo r  damage to  cargo, 
5819Z. Os. 9d. fo r  dem urrage and loss of tim e 
fo r another ship o f p la in tiffs  substitu ted  fo r the 
Saghalien and some sm all item s fo r  damage to  
cargo, and $66,068 fo r  costs o f repairs to  the 
Saghalien and other expenses in cu rred  in  con
sequence o f the  collision, w ith  in te rest a t 8 per 
cent., were due to  the p la in tiffs .

The defendants objected to  the item  o f 
5819Z. Os. 9d. so fa r  as i t  re lated to  demurrage, 
and to the cla im  fo r loss of tim e  fo r  the substi
tu ted  ship, upon the ground tha t the re g is tra r 
had allowed the whole tim e  th a t the Saghalien 
was in  dock and rendered unserviceable to  the 
company, viz., f if ty -s ix  days, and th a t the  p la in 
t if fs  had no r ig h t  to  recover anyth ing , because 
there was no loss of p ro fit in  the case of the 
Saghalien, and tha t, as regards the c la im  o r loss 
of tim e fo r  the subs titu ted  ship, they objected to  
i t  upon the ground th a t such loss d id  no t arise 
out of the collision.

The judge  of the V ic e -A d m ira lty  C ourt hav ing  
heard the  objection, re ferred the rep o rt back to 
the reg is tra r, w ith  a d irec tion  th a t the proper 
basis upon w hich the dem urrage in  the case of 
one of a line  of steamers being detained should 
be calculated is tho num ber of days between the 
tim e she w ou ld  have sailed i f  no co llis ion  had 
taken place and the tim e  she resumes her place 
on the l in e ; b u t he affirm ed the report so fa r  as 
i t  related to  loss o f tim e  o f the substitu ted ship.

In  pursuance o f the said d irec tion  the re g is tra r 
made a second repo rt find in g  th a t f if ty -s ix  days’ 
demurrage should be allowed.

The defendants objected to  th is  fu r th e r  report, 
and contended before the judge  th a t in  the c ir 
cumstances no dem urrage should be allowed, bu t 
the judge affirm ed the report.

F rom  th a t decree the present appeal was 
brought asking the cou rt to  pronounce th a t no 
demurrage was due, or, in  the a lte rna tive , th a t the 
demurrage allowed was fo r too m any days and 
at too h igh  a rate, and th a t the ra te  o f in te rest 
was unreasonable.
. The fu r th e r  facts su ffic ien tly  appear in  the 
judgm ent.

Aoc. 8.— S ir  Walter Phillimore and Joseph 
Walton fo r  the appellants.

S ir Richard Webster (A.-G.) and D r. Raikes fo r 
the respondents.

I  he fo llow ing  cases were c ite d :
Viarence, a Wm. Hob. 283 ;

Jebsen v. East and West Ind ia  Dock Company, 32 
L  T. Rep. N. S. 321 ; L. Rep. 10 C. P. 300; 2 Asp. 
Mar. Law Cas. 505 ;

The Slack Prince, Lush. 568 ;
The Inflexible, Swa. 200 ;
Ths A rgm tino ,fil L. T. Rep. N. S. 706; 14 App. Cas. 

oly ; 6 Asp. Mar. Law Cas. 433.
K j'w r . a a v .  v u l i .

Dec. 14.—-Judgm ent was delivered by the R ig h t 
H o n . S ir B a r n e s  P e a c o c k .— This is an appeal

a *d xrree ° l  order o f the V ice -A d m ira lty  
C ourt a t H ong K ong o f the 27th M arch 1888. 
m e  po in t determ ined was the am ount o f damages



MARITIME LAW OASES. 573

P k iv . Co.] Stea m sh ip  C it y  oe P e k in g  v . Com pag nie  des M essageeies M a b it im e s . [P b iv . Co.

w hich the respondents the Compagnie des Mes
s a g e s  M aritim es were en title d  to  recover m  a 
su it in s titu te d  by them  against the appellant the 
steamship City of Peking in  respect of a collis ion 
w h ich  took place on the  29th Nov. 1886 in  the 
harbour of H ong K ong between the said steam
ship City of Peking and the steamship hag kalian, 
of w h ich  the company were the owners. In  th a t 
su it the City of Peking, having been found  to  
have been alone to  blame, was condemned in  
damages and costs by a decree (subsequently 
affirm ed by th is  board), by w h ich  i t  was re ferred 
to  the re g is tra r of the  cou rt to  be assisted by 
m erchants to  ascertain the am ount of damages 
and to  repo rt thereon. The company brought m  
th e ir  c la im  con ta in ing many items, am ounting to 
1491 francs and 95 centimes, 603oZ. 12s. l id . ,  and 
66,133 dollars and 25 cents, together w ith  in te rest 
thereon at e igh t do llars per cent, fro m  the 29th 
Nov. 1886 u n t i l  payment. One o f the  item s of 
the c la im  is “  No. 50, dem urrage fo r the steamship 
Saghalien from  the 29th Novem ber 1886 t 0 the 
25th January 1887, being 56 days, 5352Z. 4s. 
The Saghalien was a vessel of about 38J3 tons 
gross and M . de Champeaux, the agent of the 
company a t H ong Kong, stated th a t he claimed 
dem urrage a t 6d. a ton  a day on the  gross 
tonnage. The assistant reg is tra r, on the 6 th  Feb. 
1888 a fte r hearing both parties, reported th a t he 
allowed the amount, 5352Z. 4s., claimed fo r  de
m urrage, and a ll the o ther item s o f the p la in t if f ’s 
c la im  w ith  some com parative ly s lig h t deductions, 
w h ich  are no t m ateria l to  be considered w ith  
reference to  the present appeal. The to ta l so a l
lowed being 1491 francs 95 centimes, 5819Z. 0s9. d., 
and 66,068 dollars and 79 cents, w ith  in te rest at
8 per cent, u n t il paid. N o objection was made 
to  th is  repo rt b y  the p la in tiffs , b u t the  defendant 
appellant on the 21st Feb. 1888 objected to the 
item  allowed fo r  demurrage. The appe llant also 
objected to  several o ther item s, the ob jection 
to w h ich  has since been abandoned, and is 
there fore no t now m ateria l. The objections 
were heard by the learned judge who delivered 
judgm en t thereon, and by  an order dated the
9 th  M arch 1888 re ferred back the  rep o rt to  
the re g is tra r and merchants, w ith  a d irec tion  
to  ascertain the  num ber of days the  Saghalien 
was prevented by the co llis ion  fro m  ta k in g  up 
her position on her own day fro m  Marseilles, 
re fe rrin g , as w i l l  he reafter appear, to  the  30th 
Jan. 1887, a day on w h ich  the  Saghalien, as one 
of a line  of steamers be longing to  the  company, 
was appointed to  commence a fresh voyage from  
M arseilles to  Shanghai. The deputy reg is tra r 
assisted by the  same m erchants having in  p u r
suance of the last-m entioned o rder heard both 
parties, together w ith  fresh evidence, in c lud in g  
an a ffidav it of M. de Champeaux again reported 
to  the cou rt on the  21st M arch 1888 th a t f if ty -  
six days’ dem urrage be allowed, and also specified 
his reasons fo r  such report. To th a t re p o rt the  
defendant on the  24th M arch 1888 objected, and 
contended th a t i t  should be varied, and th a t no 
dem urrage ought to  be allowed. The learned 
judge having again heard the case on the 
27th M arch 1888, w ith ou t assigning any fu r th e r  
reasons, pronounced th a t the  sums o f francs one 
thousand fou r hundred and ninety-one centimes 
n ine ty-five  (frs. 1491. 95), five thousand e ight 
hundred and nineteen pounds and innepence 
(58191. 0s. 9d.), and do llars s ix ty -s ix  thousand and

s ix ty -e igh t and cents seventy-nine ($66',068. 79) 
to  be due to  the  p la in tiffs  in  respect of th e ir  
cla im , together w ith  in te rest and costs. A n d  be 
condemned the defendants and th e ir  b a il in  the 
said sums, in terest, and costs. The sum of 
5819L Os. 9d. so held to  be due to  the  company 
includes the  sum of 5,3521. 4s. cla im ed by them  
and allowed by the firs t rep o rt fo r demurrage.

F rom  th a t o rder or decree the present appeal 
has been pre fe rred  by th e  defendant upon the 
ground th a t no dem urrage ought to  haye been 
allowed, or in  the a lte rna tive  th a t the dem urrage 
allowed was fo r  too m any days and a t too h ig h  a 
rate, and also upon the g round th a t the ra te  of 
in te rest a llow ed was unreasonable. T h e ir Lo rd - 
ships in  the  course of the argum ent in tim a ted  
th e ir  op in ion th a t no ob jection having been made 
in  the  Low er C ourt in  respect o f the in te rest 
allowed the  appellant could no t now support the 
appeal against such allowance. The on ly  ques
t io n  now to  be decided is w hether the defendant 
ough t to  be he ld liab le  fo r  the 5352Z. 4«. allowed 
fo r demurrage, o r any p a rt o f th a t amount. I t  
was objected on behalf of the respondents on 
the  argum ent o f the appeal in  support of the th ird  
reason of th e ir  case th a t the ob jection to  the de
m urrage taken in  the cou rt below was no t to  the 
rate o r num ber of days, b u t th a t no dem urrage a t 
a ll was due, and th a t the  rate and num ber of days 
were not objected to in  the cou rt below and were 
there fore no t subject to  appeal to  H e r M ajesty in  
C o u n c il; b u t th e ir  Lordsh ips are o f op in ion th a t 
th a t ob jection cannot be supported. The objec
t io n  t o ' the f irs t  repo rt was th a t the  repo rt be 
varied, the fo llow ing  item s (of w h ich  N o 50, “  De
m urrage fo r  Saghalien, 53521, 4s., was one) being 
objected to .”  I n  the ob jection to  the  second 
re p o rt the  language was, no doubt, altered, the 
ob jection being, “  th a t the  rep o rt be varied and 
th a t no dem urrage be allowed.”  T h e ir Lo rd - 
ships are disposed to  th in k  th a t even i f  the 
la tte r  ob jection stood alone the appellant w ou ld  
have been a t lib e r ty  to  contend th a t p a rt of 
the sum allowed fo r  dem urrage ough t to  be 
disallowed, even though  i t  m ig h t fa i l  in  showing 
th a t no dem urrage ough t to  be a llow ed ; bu t 
reading the second objection coupled w ith  the 
firs t, they  have no doubt th a t the appe llant is 
a t lib e r ty  to  show th a t the  whole o r some pa rt 
o f the  item  of 53521. 4s. ough t to  be disallowed. 
In  dealing w ith  the case th e ir  Lordsh ips consider 
th a t the p la in tiffs  m ust be he ld to th e ir  c la im  
fo r  demurrage, from  the 29th Nov. 1886 to  
the  25th Jan. 1887, or in  other words, d u rin g  
the  detention o f the Saghalien a t H ong Kong, 
and th a t they are no t a t lib e r ty  to  cljJ'J111 as; ~e" 
m urrage any detention of the vessel.at.Marseilles 
a fte r her a rr iv a l there on the 25th Feb. 1888, the 
6d. a day claimed and allowed being lim ite d  to  the 
period o f her detention at H ong Kong,between the 
dates m entioned in  item  No. 50 of the cla im . There 
is no doubt as to  the  ru le  o f law  according to wh ich 
compensation is to  be assessed in  cases of th is  
nature, where a p a rtia l loss is sustained by c o lli
sion The ru le  is restitutio in integrum: (The 
Black Prince, Lush. Rep. 573.) The p a rty  in ju re d  
is en titled  to  be pu t, as fa r  as practicable, m  the 
same cond ition  as i f  the  in ju ry  had no t been 
suffered. I t  does not fo llow  as a m a tte r o f neces
s ity  th a t an y th in g  is due fo r  detention o f a vessel 
w h ils t under repair. I n  o rder to  e n title  a p a rty  
to  be indem nified fo r  w hat is term ed in  the
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m a r it im e  l a w  o a s e s .

A d m ira lty  C ourt a consequential loss resu ltin g  
rom  the detention o f his vessel, tw o th ings are 

absolutely necessary, actua l loss and reasonihle

lo b  /  %s> — fc: iThe « ¿ I  S
70fib ' ? r PA283 ;nlhe ¿r3entine’ 61 L . T. Kep. N  s ’ 
706, 14 A pp. Cas. 519; 6 Asp. M ar. Law  Cas.

There is no dispute as to  the p rinc ipa l 
facts as stated by the learned judge- “ 'The 
Saghahen is one of the steamers o f th lc o m n a n v

» £  s * a j s ?

th a t they commence th e ir  re tu rn  Tnv»m  i / nere 
wards a fte r s tay ing  fo r  a tim e bomc;'
som ething between a fo r tn ig h t and th re  ang^1a i’ 
! t  would seem from  the e v id fn L  before fb / 66 •S’

was homeward bound next- d« ir^o4- ^ e^ore* ^J16H S lsg
on the followino- dav ' Vm>Pr„°0ee<ie<!  * °  Shanghai

S S T l t S a i r t i  s e n d e e  Melbourne 
decision C Pv e S  p ^ i t l v  Th isMelbourne, having P d S  7  Routed, and the
cargo, had transfe rred  t o £  t h e ^ S h ^  
cargo, passengers, & c ”  ,, Saghahm’a
the  from  M arseilles ^ tWard yo7 aSe of
26th Sept. 1886. I f t h e ' n l , ;  com™e?ced on the 
place she ough t in  o rd ina ry  lS1° n had not taken 
lo n g  K on g  on her h o m e w ? ^ ™  t0  have leffc
Nov, 1886, and t o h a ^ r l c U  ? 7 age °?  the 20th  
the 3rd Jan. 1887 and no™ j®d Marseilles about 
ments o f the company would v,m g tbe a rrange- 
unemployed u n t il the 30th j i b i n ’ there 
when she was tim ed to take her t i r n  , ^  . 7iear’ 
upon a fresh outward voyage to  lh a  ^  - ̂  
consequence, however o f the eeiv ■ K^ ai- In  
detained a t H ong K ong u n t il the was
5 % - . «  r i d ,  s & m
day, a rr iv in g  at M arseilles on the 25th ^ 1! ^  
th a t year, and remained the tne ^ eb- in
the 27 th  March™ when she 0une-m p% ? d u n t il 
Shanghai. The Melbourne le f t 1H r a / f ° r  
the 2nd Dec. 1886, two days a fte r the8 
ough t to  have started, ^ h e  L r iv e d  “ t  £ ?  
seilies m  due course early in  Jan ^ 0 7
and remamed there unemployed u n t il the 30th
o f tha t m outh, on w h ich  day she took the
tu rn  which, bu t fo r  the c o l l is in ,  wouM  have 
been taken by the Saghalien, and sailed on a 
fresh ou tw ard  voyage fo r  Shanghai. The Mel
bourne hav ing  been substitu ted fo r the SaghMen 
on the homeward voyage, was necessarily pre

[Pxuv. Co.

vented from  con tinu ing  her outward voyage to 
I f-nghai and back, and ether arrangements had 
to  be made fo r  c a rry in g  on to tha t po rt the mails, 
passengers, and cargo o f the Melbourne, and fo r 
her re tu rn  voyage to M arseilles. These arrange
ments were attended w ith  ve ry  considerable 
expense, in  add ition  to  tho loss sustained by the 
w ith d ra w a l o f ce rta in  passengers and fre ig h t, 
booked by the Melbourne from  H ong K on g  to 
shanghai, bu t the whole of these expenses and
losses were included in  the  p la in t if fs ’ claim , and 
have been allowed both by  the assistant re g is tra r
? ° d 7b7 * ¥  -1 pdge’ in  add itlon  to the c la im  of 
66521. 4s fo r  dem urrage. As to the homeward 
voyage from  Shanghai, w h ich would have been 
made by the Melbourne i f  she had not been sub-

Mil dt] £ hamPeaux, in  his a ffidav it of the 
18th M arch 1838, says: “  The company’s steam
ship Amazone, instead o f rem a in ing a t Shanghai 
according to  the  tim e  tables of the company! 
u n t il the 6th day of January 1887, was despatched 
from  Shanghai on the 23rd day of December 
1886, to  supply the place o f tho steamship Mel- 
bourne and the p la in t if f  company’s steamship 
«  1“ stead °Tt  rem a in ing in  Shanghai u n t il 
the 20th day o f January 1887, was despatched 
iro m  Shanghai on the 6th day o f Janua ry  1887, 
m  the place of the said steamship Amazone. The 
company's steamship Volga was taken o ff the 
t lo n g  K ong  and Japan line, and was despatched 
fro m  Shanghai on the 20th day o f January 1887 
m  place o f the said steamship Yangtse, and she 
carried  the m ails, passengers, and cargo to  H ong 
Kong, where they were transshipped in to  the said 
steamship Saghahen, thus enabling th a t vessel to  
sail on the 25th January 1887 fo r M arseilles, 
otherwise the said steamship Saghalien would 
have had to proceed to Shanghai fo r  the mails, 
passengers, and cargo, w h ich  would have caused 

£ 7£ av,e M arseilles again tw o weeks la te r than 
the 27th day o f M arch 1887, the day she d id  
ieave. The company’s steamers usua lly  rem ain 
a t Shanghai fo r  about seventeen to  twenty-one 
days, in  order to  tho ro ug h ly  overhaul th e ir  
engines and m achinery, and in  consequence of 
the earlie r despatch o f the said steamships, 
Amazone and Yangtse, as aforesaid, they were 
on ly  a t Shanghai about three o r fo u r days, and 
the usual overhaul of the engines and m achinery 
could not be and was no t effected. The com- 
pany s steamers usua lly  rem ain a t M arseilles fo r 
about fo u r weeks a fte r th e ir  a rr iv a l before being 
again despatched to  China.”  M. de Champeaux, 
m  his a ffidav it o f the 9 th  Jan. 1888, paragraph 15, 
also stated tha t, m  consequence o f the detention 
o th e  steamship Saghalien, she lost her tu rn  in  
tne im e of m a il steamers, and the company 
suffered great inconvenience, and incurred heavy- 
loss, both pecun ia rily  and in  re p u ta tio n ; b u t on
k ™ T mai 10n’ a t PaSe 15> he says : “  I  do not 

°T. “  any  loss has actua lly  occurred. Loss 
w l r Vew Urc ied by  fcbo steamers not s tay ing  
rn> g  lohS li a t Shanghai to clean th e ir  engines.
g n ln re r w e ° f  the steamers was also made irre - 
French rW W°r °  exPosed ^  a c la im  fro m  the 
lh m ^ GM nmaant' I f  there had beenno co lli- 
abouth3 r 6 T f  60“ rr e WOuld have Kot t0  Shanghai

t e f i s
earner to  the  n o rth  a fte r the Melbourne was the



Steamship City  op Peking  v . Compagnie des M essageries M aritimes. [P k iv . Co.

MABITIME LAW CASES. _____________ 575

P r iv . C o . ]

Yangtse. These steamers were tu rne d  round at 
Shanghai. So fa r as p ro fits  were concerned the 
compagnie lost no thing. The crew and officers 
are engaged fo r  the voyage, and some o f the 
crew are discharged at M arseilles. T ak in g  the 
Volga o ff d id  no t in te rfe re  w ith  the service from  
Yokoham a to  H ong Kong. I  cannot say what 
extra  expense was caused by ta k in g  the Volga off 
her proper voyage. I  do no t know  i f  any actual 
gains were lost to  the company by the change o f 
steamers, nor can I  say w hat actua l expenses 
were incurred .”  There appears to  be a s lig h t 
m istake in  the statem ent th a t the  Yangtse was 
the next steamer no rth  a fte r the Melbourne, fo r 
i t  appears fro m  a la te r a ffidav it, as already 
stated, th a t the  Amazone was the next, and the 
Yangtse the next a fte r the  Amazone, and th a t 
the Amazone was the steamer w h ich  ̂ supplied 
the place o f the Melbourne on the 23rd Dec., 
b u t the m istake does no t in  the  least degree 
a lte r the case. M. de Champeaux again, at 
page 16, says : “  The Saghalien is three tim es 
as la rge as the Volga. I f  Ih a d  sent the  Saghalien 
up to  Shanghai instead of using the  Volga _ the 
expense w ould  have been more, as a fo r tn ig h t 
would have been lost. I f  I  had sent the Saghalien 
the  Volga would not have come down to  H ong 
K ong. W h ils t in  dock o ther steamers were earn
in g  the p ro fits  o f the Saghalien. I  d id  no t hear 
of any cargo being shu t ou t a t Shanghai.”  I t  
seems clear th a t no damage was sustained by  the 
company in  consequence of the Melbourne's not 
having completed her outw ard voyage, and been 
at Shanghai fo r  her re tu rn  voyage. The p ro fits  
o f her homeward voyage, though earned by  o ther 
steamers, were earned by other steamers o f the 
company and fo r  the company. A s  to  the send
in g  of the  Volga to  Shanghai to  c a rry  the m ails, 
passengers, and cargo fro m  thence to  H ong K ong 
to  be reshipped on board the Saghalien, and 
carried  by her to  M arseilles on her voyage w hich 
commenced on the 25th Jan., i t  seems clear th a t 
no damage has been sustained by  the company, 
as a ll the expenses o f the Volga were claimed by 
the company and have been allowed by the judge, 
the sums allowed being 4331. 4s. 4d. and 624 
dollars and 77 cents. The learned judge, on 
a llow ing  these amounts, re m a rk e d : “  The
allowance fo r th e  Volga in  connecting the 
Shanghai end o f the line  w ith  H o n g  K on g  is most 
moderate, and seems to  me to  have been the cheapest 
service th a t could have been rendered fo r  the City 
of Peking.”

The learned judge was m istaken in  tre a tin g  
the case o f the  Black Prince as analogous to  
the present. The tw o  cases are ve ry  d iffe ren t. 
I n  the Black Prince the vessels belonged to  
d iffe ren t sets o f owners, so th a t the  p ro fits  earned 
by one ship, belonged to  one set ox owners, and 
the p ro fits  earned by a d iffe re n t ship to  another 
set of owners, whereas in  the present case the 
p ro fits  earned, w hether by one ship o r another, 
a ll belonged to the company. A ga in , in  the case 
of the Black Prince, the arrangem ent as to  the 
tu rn s  fixed fo r  the voyages to  be made by 
several ships was made by the several owners, 
each set o f owners having a d is tin c t in te rest in  
having the  arrangem ent adhered to , so th a t th e ir  
ship m ig h t be employed in  its  p roper tu rn  ; no 
set of owners had the power to  a lte r the tu rns  
a llo tted  w ith o u t the consent of a ll the others. 
In  the present case the  o rder in  w h ich  the  ships

were appointed to  leave M arseilles, was one 
made fo r  the company’s own convenience and to 
preserve re g u la r ity  in  the departu re o f th e ir  own 
vessels. I t  cou ld be changed o r va ried  a t any 
m om ent a t the  w i l l  o f the company in  the  case of 
emergency, o r i f  the in te rests of the  company 
appeared to  them  to  requ ire  i t ,  and, in  fact, i t  was 
ve ry  p rope rly  changed by  M . de Champeaux in  
consequence o f the in a b ility  of the Saghalien to 
proceed on her voyage. I t  appears to th e ir  Lo rd - 
ships th a t a ll the  damages sustained by the 
company in  consequence of the  sub s titu tion  of 
the Melbourne were inc luded in  the  c la im  
b rough t in  before the  re g is tra r, allowed by  h im , 
and f in a lly  sanctioned by the court. The 
Melbourne and her crew had been substitu ted  
fo r  the Saghalien, and he r crew on her 
hom eward voyage, a t w hat m ay now be term ed 
the expense o f the defendant, was ve ry  
properly , and perhaps necessarily, allowed 
to  take the tu rn  o f the Saghalien on the next 
ou tw ard  voyage fro m  M arseilles on the 30th 
Jan. 1887. The company lo s t no th ing, so fa.r 
as the use of the ships was concerned, by  substi
tu t in g  the Melbourne, fo r  i f  she had no t been 
engaged on the  homeward jo u rn ey  she and her 
crew w ou ld  have been occupied d u rin g  the whole 
tim e  in  com ple ting  the voyage on w h ich  she was 
engaged a t the tim e  o f the sub s titu tion . I t  
w ould be ve ry  un ju s t to  charge the defendant 
951. per day o r an y th ing  fo r  the loss o f the  use 
of the Saghalien d u r in g  her detention a t H ong 
K on g  fo r the tim e  d u r in g  w h ich  the Melbourne 
and her crew  were do ing a t the defendant’s 
expense the w o rk  w h ich  the  Saghalien and her 
crew ough t to  have done. T h is  includes the 
period fro m  the 2nd Dec. 1886 to  the  day in  
Jan. 1887 on w h ich  the Melbourne a rr ived  a t M a r
seilles. N o  loss was sustained b y  the company 
by the detention o f the Melbourne from  the  day 
o f her a rr iv a l a t M arseilles and the  day o f her 
departure there from , fo r  i t  was in  consequence 
of the arrangem ents of the company th a t she 
rem ained unemployed d u r in g  th a t p e r io d ; so also 
no loss was sustained by the  company in  conse
quence of the Saghalien’s no t ha v in g  been in  
M arseilles fro m  the 3 rd  to  the  30th Jan. 1887, as 
b u t fo r  the accident she ough t to  have been, fo r  
i f  she had been there she w ou ld  have been ly in g  
unemployed and earn ing n o th in g  in  accordance 
w ith  the  company’s own arrangements. The 
learned judge was c learly  in  e rro r in  re fe rr in g  
back the rep o rt by  h is  f irs t  judgm ent to  the 
re g is tra r and m erchants w ith  a d irec tio n  to  
ascerta in the  num ber of days the  Saghalien was 
prevented by the  co llis ion  fro m  ta k in g  up her 
position on her own day, and to  amend th e ir  
re p o rt on the  p rinc ip les ind icated, w ith o u t d irec t
in g  them  to  ascerta in w hether the  company 
sustained any loss in  consequence. I n  g iv in g  
th a t d irec tio n  he was acting  e n tire ly  upon the 
case of the Black Prince, w ith o u t ad ve rtin g  to  
the difference between th a t case and the present. 
H e  sa id : “ I t  m ay tu rn  out th a t the re  were 
f if ty -s ix  days’ delay, b u t a lthough the Araxes 
(re fe rring  to  the in ju re d  ship in  the case o f the 
Black Prince) was th ir ty -e ig h t days in  dock she 
was on ly allowed tw en ty -e ig h t days’ demurrage, 
such being the num ber of days she was prevented 
from  ta k in g  her place on the l in e ; in  o ther words, 
th a t she was no t earn ing money fo r  her owners.”  
The case w ent before the  depu ty-reg is tra r, M r.
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Sangster a d iffe ren t officer, and the same m er
chants, who reported th a t f ifty -s is  days’ dem ur
rage be allowed. The rep o rt is not ve ry  clear • bu t 
reading the  w h °Ie report together i t  seems to th e ir  
Lordships th a t the depu ty -reg is tra r a ttr ib u te d  
♦ IT  „ e™u " a8e to  the f i% - Six  days d u rin g  which
the Saghalien was m  dock a t H ong Kong, and not 
to  any po rtion  o f the tim e  d u rin g  w hich she was 
unemployed a t Marseilles. Be th is  as i t  may 
the learned judge, ac ting  upon the report w ith ou t 
g ivm g  any fu r th e r  reasons than those in  his f irs t 
judgm ent, and apparently  under the erroneous 
impression tha t th is  case was governed by the
s u m gof ’" A T  °! AB̂ /r in c e ,  allowed the
sum of o3522L 4s. claimed fo r demurrage, being at
Ibt Vq \ 0ir 6d- per £on uP°n the  gross tonnage of the SagJiahen, o r about 952. a day fo r  each o f the 
said f if ty -s ix  days, and th is  w ith o u t p roof th a t anv 
loss had been sustained by the company in  conse
quence o f th a t demurrage. I t  has been shown tha t 
the company has claimed and been allowed a ll the 
damages sustained in  consequence of the in a b ility

Srs
to  th e ir  Lordships, co rre c tly  Stated “ t h a t T f e ?
as pro fits  were concerned^ 8<V ar
no th ing ,”  and also “ tha t w h ils t in  d o c Z T J o th e i

^ a“ e rTheerl earnirTg- ^  P r° fits  o f the & 4 L .
th n t i - w  °+ ,e Tled .ludg e> however, rem arked

SOme exPlanation,
service, P ' r  n h 4  th7  have no th ing  fa r  those 
to  have ”  w ithnT i stated y hy  I  th in k  they ough t

™  i , ' i hr o £ T « S  5  S e o W m i l f t E :

r s s S S S -H s r
bs  ° i0t  *¥“ ■

h . » . w : , 3 :  i *  ~ " M  T

T h e ir Lo rdsh ips are o f opmkm t f i ^  H °  Ve3SeL 
claimed and allowed fo r demurrage, s ^ C a s ' i t  
includes any damage on account o f the loss o f thp 
use o f the Saghalien, ought to n
They cannot, however, say tha t the com panym av 
not have incurred  some expenses in  respect o f the 
Saghahen, such fo r  instance, as the  lodg ing  
maintenance, and wages o f the crew, and i t  Z v  
be, o ther expenses incurred  d u rin g  the period of 
her detention w h ich  would not have W  i,,:
curred i f  she had no t been detained. These mav 
have been included in  No. 50, the item  claimed 
fo r  demurrage, and, i f  so, th e ir  Lordships t S  
th a t the p la in tiffs  are en titled  to recover them 
under th a t item . (See The Inflexible, Swabey“  
A d m ira lty  Reports, p. 204.) I t  would be ve ry  
inconvenient, and w ou ld  be attended w ith  con
siderable expense to  the parties to  send th is  case 
back to  the re g is tra r a t H ong Kong. The head 
office of the company is in  France, and they  w il l
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doubtless be able to supply the necessary in fo r 
m ation and affidavits as to the  item s o f the 
portage b ill,  and as to  the nature and extent o f 
the necessary and reasonable expenses, i f  any, 
p u r r e d  a t H o ng  K ong w ith  reference to  the 
Saghalien d u rin g  her detention there. T h e ir 
Lordsh ips are no t prepared to  make any report 
to  H er M ajesty before i t  shall have been 
ascertained w hether any and w hat expenses of 
the nature above ind ica ted were incurred  by the 
company. They therefore re fe r i t  to the Regis
t ra r  of H e r M ajesty in  Ecclesiastical and M a r i
tim e  Appeals, to  ascerta in and repo rt whether, 
having regard to  the above rem arks, any and 
w hat .expenses wore p rope rly  incurred by the 
company w ith  reference to  the steamship Sagha
hen d u rin g  her detention a t H o ng  K on g  between 
the 29th Nov. 1886 and the 25th Jan. 1887, in  
addition to  the  several item s included in  the 
c la im  made by the company a t H ong K on g  ex
clusive o f th a t fo r dem urrage in  No. 50, and i f  
the re g is tra r fin d  th a t any such expenses were 
necessarily and p rope rly  incurred , then to repo rt 
the am ount and the several item s thereof. A l l  
fu r th e r questions, in c lud in g  the question of costs, 
are reserved. The p la in tiffs  m ust b r in g  in  th e ir  
cla im s in  w r it in g  before the  R eg is tra r o f H e r 
M ajesty in  Ecclesiastical and M a ritim e  Appeals 
w ith in  the space of one m onth from  the 14th Dec. 
1889, or w ith in  such fu r th e r  tim e  as the said 
re g is tra r m ay allow.

The R eg is tra r of H e r M ajesty in  Ecclesiastical 
and M a ritim e  Appeals hav ing  investiga ted the 
p la in t if f  s claim  upon the d irec tion  g iven in  the 
above judgm ent, found th a t 20432. 2s. 2d. was due 
to  the p la in tiffs .

July 12.— The defendants moved to  d isa llow  
the sum o f 20432. 2s. 2d. o r any o ther sum.

Joseph Walton, fo r  the defendants, in  support 
o f the objection.

D r. Bailees, fo r  the p la in tiffs , contra.
(P resent: L o rd  W atson, L o rd  Maenaghten, 

b i r  Barnes Peacock, S ir  R ichard  Couch.)
Judgm ent was de livered by

B arnes Peacock.— U pon the hearing  of 
th is  appeal th e ir  Lo rdsh ips declared th e ir  opin ion 
th a t the decree o r o rder appealed against ought

“ e reversed> K0 fa r as i t  allowed the sum of 
53022. 4s. claim ed fo r  demurrage, w ith  in te rest 
thereon and costs, b u t they added th a t they could 
not say th a t the company m ig h t not have in 
curred some expense in  respect o f the Saghalien, 
such, fo r  instance, as lodg ing, maintenance, and 
wages of the crew, and, i t  m ig h t be, other 
expenses in cu rred  d u rin g  the period of her deten
tion , which w ould not have been incurred  i f  she 
nacl not been detained, and th e ir  Lordsh ips 
re fe rred  i t  to  the  R eg is tra r o f H e r M a jesty  in  
Ecclesiastical and M a ritim e  Appeals to  ascerta in 
M id rep o rt to  th is  board in  respect o f those 
m atters lh e i r  Lordsh ips having considered the 
repo rt of the reg is tra r, and the evidence adduced 

i m i’ j re, o f op in ion th a t the  whole o f the 
urn claimed fo r  dem urrage ought to  be dis- 

’ and fh a t the respondents have no t shown 
thc Z  i r e  en title d  to  any sum in  subs titu tion  
s h ils  w ill rvJnder . those circum stances th e ir  Lo rd - 
daornn . m i? k ly  advise H e r M ajesty th a t the
révé ra« !r  ° r der aPPealed against ough t to be 
eversed, so fa r  as i t  allows the sum o f 53522. 4«.
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cla im ed fo r  demurrage, w ith  in te res t thereon and 
costs, and th a t in  o ther respects i t  ough t to  he 
affirm ed. The respondents m ust pay the costs 
o f th is  appeal, in c lud in g  the  costs o f the reference 
to  the  reg is tra r, and of the  m otion to  th is  board 
consequent upon his report.

S o lic ito rs  fo r the  appellants, Trinder and Co.
S o lic ito rs  fo r  the respondents, Oellatly, Son, 

and Warton.

Stqpm i Court of Judicature.
COURT OF APPEAL.

Tuesday, July 22, 1890.
(Before L o rd  E sher, M .R., L indley and B owen, 

L .JJ .)
T he R uby, (a)

Collision—Compulsory pilotage— Counter-claim— 
Costs— 6 8f 7 Viet. c. Ixxxviii., s. 158— 21 Sr 22 
Viet. c. Ixxii. —  Llanelly Harbour and Burry 
Navigation Bye-laws, arts. 1, 2 —  Merchant 
Shipping Act 1854 (17 Sf 18 Viet. c. 104), s. 353. 

Pilotage is compulsory in the harbour of Llanelly 
by virtue of 6 Sr 7 Viet. c. Ixxxviii. and 21 fy 22 
Viet. c. Ixxii., and the bye-laws made there
under.

It is competent for a harbour authority, which has 
power to make bye-laws regulating the naviga
tion of their harbour and to appoint pilots, to 
make pilotage compulsory by means of such bye
laws, and to impose penalties for disobedience to 
them.

Per Butt, J.: In a collision action, where the 
defendants’ vessel, although solely to blame on 
the merits, is relieved from liability on the ground 
of compulsory pilotage, a counter-claim will be 
dismissed with costs.

T his was a co llis ion action in rem by  the  owners 
of the steamship Cambrian against the owners 
o f the steamship Ruby. The defendants counter
claimed.

The co llis ion  occurred on the  16th Feb. 1890 
in  the  B u rry  r iv e r, in  the  ha rbour of L lan e lly .

B o th  ships were B r it is h  steamships bound to  
L la n e lly  laden w ith  cargo. The Cambrian had 
come fro m  B arrow  and the Ruby fro m  Ardrossan.

The defendants (inter alia) pleaded the defence 
o f com pulsory pilotage. The cou rt found th a t 
the  Ruby was a t the tim e  in  charge of a du ly  
licensed p ilo t fo r  the  harbour o f L lan e lly , and 
th a t the  co llis ion was solely occasioned by his 
defau lt. The argum ent as to  w hether pilotage 
was com pulsory was ad journed t i l l

June 10.— The fo llo w in g  A c ts  o f P arliam ent 
are m a te ria l to  the  decision :

The M erchan t Shipp ing A c t 1854 (17 &  18 V ie t, 
c. 104):

Sect. 353. Subject to any alteration to be made by any 
pilotage authority in pursuance of the power herein
before in tha t behalf given, the employment of pilots 
shall continue to bo compulsory in a ll districts in which 
the same was by law compulsory immediately before 
the time when this Act comes into operation; and all 
exemptions from compulsory pilotage then existing 
within such districts shall also continue in force.
(a) Reported by J. P. Aspinall and Botlkr Abi'INAI.c, Esars , 

Barristers-at-Law.
Voh. V I . ,  N . S.

[C t . of A p p .

6 Geo. 4, c. 125:
Sect. 59. Provided always, and be i t  enacted, that for 

and notwithstanding anything in  this Act contained the 
master of any . . . ship or vessel employed in the
regular coasting trade of the kingdom . . . shall 
and may lawfully, and without being subjeot to any of 
the penalties by this Act imposed, conduct or p ilo t his 
own ship or vessel when and so long as he shall con
duct or p ilot the same without the aid or assistance of 
any unlicensed pilo t or other persons or person than 
the ordinary crew of the ship or vessel.

Sect. 89. And be i t  further enacted, that nothing in 
this Act contained shall extend or be construed to 
extend to . . . alter or repeal any provisions con
tained in any Act of Acts of Parliament relating to the 
pilots of any ports or districts in relation to which 
particular provision shall have been made in any Act 
or Acts of Parliament as to the pilots or pilotage, or 
to the pilotage w ith in the lim its prescribed by any Act or 
Acts of Parliament relating so pilotage for such ports, 
or to the burthen of vessels navigating to or from such 
ports.

6 &  7 V ie t. c. Ix x x v iii.  P ream b le :
Whereas by an Act of Parliament passed in the fifty-th ird 

year of the reign of his late Majesty K ing George the Third, 
in titu led an Act for the improvement of the navigation 
cf the rivers Burry, Longhor, and Lliedi, in  the counties 
of Carmarthen and Glamorgan, powers were given to 
the commissioners thereby appointed, and their succes
sors, to improve, deepen, widen, and maintain the navi
gation of the said rivers Burry, Longhor, and Lliedi, and 
of each and every of the said rivers w ith in certain lim its 
prescribed in the said Act, and whereas i t  is expedient 
to alter and amend the said Act in several respects, and 
to extend and enlarge the powers thereby vested in the 
said commissioners . . .

Sect. 158. And be i t  enacted that i t  shall be lawful 
for the commissioners from timo to time to make such 
bye-laws as they shall th ink f it  for a ll or any of the 
following purposes (that is to say); for regulating the 
entrance and departure of vessels resorting to the said 
harbour (Llanelli), and rivers, and the pilotage, good 
behaviour, and conduct of seamen, pilots, Gobblers, 
watermen, and others, and the payment and reward to 
be made or given to them, and the mooring time and 
accommodation of such vessels.

B u r ry  N av iga tion  and L la n e lly  H a rb o u r A c t 
1858 (21 & 22 V ie t. c. I x x i i . ) :

Sect. 3. The said Acts passed (the one in  the fifty- 
th ird  year of the reign of his late Majesty King George 
the Third, chapter one hundred and eighty-three, and 
the other in  the session holden in the sixth and seventh 
years of the reign of Her present Majesty, chapter 
eighty-eight), shall, w ith the exception of the sections of 
the said Acts which are contained in  the schedule hereto, 
be repealed, and the sections so remaining unrepealed 
shall be deemed to be part of this Act, and shall have the 
same operation and effect as they would have had in 
case this Act had not been passed.

Sect. 12. Notwithstanding such repeal a ll bye-laws, 
rules, and regulations made under the recited Acts, or 
any of them, and in forco at the time of the passing of 
this Act, shall remain in  force during the period six of 
calendar months next after the passing of this Act unless 
the same shall previously be altered by the commis
sioners ; and a ll offenders against those bye-laws during 
the period aforesaid shall be liable to the like pains and 
penalties as if  this Act had not been passed.

Sect. 158 o f 6 &  7 V ie t. c. Ix x x v iii.  is contained 
in  the  schedule to  the  above A c t, and is  unrepealed 
by  v ir tu e  of sect. 3.

L la n e lly  H a rbo u r and B u rry  N a v iga tion  Bye
laws 1844:

A rt. 1. A ll vessels registering 30 tons and upwards 
passing over the bar of Burry either inwards or out
wards, and all vessels w ith  cargoes though under that 
tonnage inwards, shall heave to and receive on board 
the first licensed pilot who shall offer, and the master of 
any vessel refusing or neglecting to do so shall pay the 
pilotage as though such pilot had been taken on board, 
and be subject to a penalty not exceeding 5J.

A rt. 2. Masters of vessels shall employ a licensed
4 E

T h e  R u b y .
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i f  ° “ e aiia ll offer, in transporting their ships w ithin 
the port, for which they shall pay according to the rates 
hereinafter specified.

Bye-laws were made in  1814, under the powers 
of 53 Geo. 3, c. lx x x iii, ,  and continued to  be made 
from  tim e  to tim e  under the subsequent A c ts  o f P ar
liam ent. A t  the tim e  of the co llis ion in  question 
there were bye-laws in  force to the lik e  effect as 
those set ou t hereinbefore.

S ir Walter Phillimore (w ith  h im  J. P. Aspinall) 
to r  the defendants.— Pilo tage is com pulsory in  
L lan e lly  H arbour. Power was given to the com
missioners by sect. 158 of 6 &  7 V ie t. c. lx x x v i i i 
to  make bye-laws and the language o f th a t section 
is su ffic ien tly  w ide to  ju s t i fy  them  in  im posing 
com pulsory pilotage on vessels using th e ir  po rt 
b im ila r  bye-laws have been in  force since 1814 
and u n t il the present tim e  no one has ever ques- 
tioned the r ig h t  o f the commissioners to  enact 
th a t p ilo tage shall be compulsory. ["He wn« 
stopped by the  C o u rt.] L

Barnes, Q .C .(w ith  h im  Bailees), fo r  the p la in- 
t in s , contra. P ilotage is no t com pulsory. I f  the 
bye-laws pu rp o rt to make p ilotage com pulsory 
they are ultra vires. The Leg is la ture  never in 
tended to  g ive the  commissioners such w ide
Pi?W<m \aS t0  all<j w them  to 8ay  whether pilotage 
should be com pulsory or not. H ad i t  so intended, 
i t  would have done so in  express terms. Tt is also 
subm itted th a t the language o f the bye-laws does

m R t T t L r ! ^ 6 con11Pulaoi7 - l t  is also subm itte d  th a t th is  vessel was “ employed in  the
regu la r coasting trade  o f the k ingdom  ”  w ith in  
the m eaning o f 6 Geo. 4, c. 125, s. 59, and i f  so is
s e e t^ r .q ^? 1?. 0Q“ pu[s ° ry  pilotage, by v ir tu e  of 
sect. 3o3 o f the M erchant S h ipp ing  A c t 1854.

S ir  Walter Phillimore in  re p ly __The Py»m v.

B utt J. I  have no doubt in  m y  ow n m ind  
th a t p ilotage was com pulsory on v e s s e L t™ ^  
to  the po rt o f L la n e lly  m the yeLTsll. and H so

pm g A c tm 5 4  n e,Ct;  353 ° f th ° M erchant S h S  pm g  A c t 18o4, pilotage continued to  be comnnl
sory. I t  appears th a t the harbour au thorities
have from  tim e  to  tim e  made bye-laws which i f
they have any operation a t a ll make nlW «’ **
com pulsory. I  can see no ground upon whfch h
can be said th a t th is  vessel was no t ob liged to
take a p ilo t I t  ,s not necessary fo r  me to no
t r o u g h  the le ng th y  preamble and section“  o f l  # 7
V ie t. c. lx xxvm . and the bye-laws which i,
b rough t before m y n o t i j .  The M e r c h a n t
p in g  A c t was passed at a tim e  when, as a m a tte r

in  th i ,  c £  e Z t w  5 5  ?>“ » “« >

in  fac t ta k in g  p ilo ts  as i f  they were compelled 
to  do so. I  am o f op in ion th a t p ilotage wasPcom

A  question then arose as to  how the costs o f the 
counter-c la im  were to  be treated. The learned 
judge  stated th a t before decid ing the po in t he 
proposed to in qu ire  o f the re g is tra r i f  there were 
any precedents on the po in t.

June 1 1 , -B utt, J . - A s  regards the costs o f 
the counter-claim , the re g is tra r has supplied me 
w ith  tw o precedents, v iz . The Cambria (1887,

[O t . of A pp.

76) and The Capella (1887, f'o. 369), in  which, 
under s im ila r circumstances, the counter-cla im  
was dismissed w ith  costs. I  therefore order the 
defendants to  pay the costs inc iden ta l to  the 
counter-claim .

Prom  th is  decision the p la in tiffs  appealed.
July 22.—Barnes, Q.C. and P. W. Bailees, fo r  the 

appellants, argued as in  the cou rt below, and also 
contended th a t by the term s of the  bye-law the 
master was on ly  bound to  receive the  p ilo t  on 
board and ava il h im se lf o f his advice, b u t was 
net bound to  g ive charge o f the ship to  h im  :

The Guy Mannering, 46 L. T. Rep. N. S. 905 : 7 P.
Div. 132; 4 Asp. Mar. Law Cas. 553.

S ir  Walter Phillimore and J. P. Aspinall, fo r 
the respondents, were no t called upon.

L o rd  E sheb., M .R .— In  th is  case the question 
is, whether a ship on en te ring  th is  harbour is 
bound to  take a p ilo t on board, and whether, 
hav ing  done so, her m aster is bound to  g ive up 
to  h im  the navigation of the ship. In  o ther 
words, the  question is, whether pilotage is com
pulsory. W hy is such an ob liga tion  p u t upon 
shipowners P I t  is fo r  the safety of navigation . 
I t  is not fo r  the benefit o f pa rticu la r shipowners, 
b u t i t  is fo r  the p ro tection  of the general body of 
shipowners, and fo r  the p ro tection  o f nav igation  
fo r  com m ercial purposes. The entrances to  th is  
k ingdom  are often by narrow  channels in  w h ich 
are shoals and rocks. Moreover, the ve ry  channel 
its e lf  is sometimes s h iftin g . I f ,  therefore, a 
vessel is sunk, i t  is an im pedim ent to the naviga
tion  o f ships to  which th is  coun try  owes a large 
pa rt of its  com m ercial prosperity. I f  channels 
are blocked by wrecks they are useless, and i t  is 
to  prevent such consequences th a t com pulsory 
p ilotage is enacted. The fram ers of th is  law  were 
no t concerned w ith  collis ions between ships. 
The consequences o f th is  law as to  the l ia b il ity  of 
owners arises under a w h o lly  d is tin c t head of 
law. The n o n -lia b ility  o f owners is a legal con
sequence of com pulsory pilotage, bu t is not pa rt 
of the leg is la tion p rescrib ing  com pulsory pilotage.

W e have to decide in  th is  case whether the p ilo ts  
ta k in g  ships in  and out o f the po rt of L la n e lly  
are com pulsory p ilo ts. I t  is  a sm all po rt, and 
no t so w e ll known to  the Leg is la tu re  as others. 
The m ethod o f leg is la tion  adopted by the Leg is
la tu re  w ith  regard to  sm all ports, is to  g ive 
power to  the local au tho rities  to  do th a t w h ich  in  
the great ports o f the k ingdom  is done by  the 
Leg is la ture  itse lf. I t  is to  g ive power to the 
local commissioners to  make bye-laws w h ich  
would have the same effect as d irec t leg is la tion  
has in  the  case o f la rge r ports. W ha t was the 
purpose of the leg is la tion  P Y ou  can ga ther i t  from  
the preamble of the local A c t  o f 1813; i t  was 
th a t pilotage should be regulated and the e n try  
to  the po rt made safe. W hatever bye-laws the 
Leg is la tu re  empowers the commissioners to  make,

nioment they are made they have the force of 
an A c t of Parliam ent. How, by sect. 158 o f the 
A c t of 1843, w h ich continues the  fo rm er A c t, the 
commissioners are empowered to  make bye-laws 
or govern ing and reg u la ting  the nav iga tion  of 

e r iv e r B u rry  and tw o others. They are to 
es abash pilotage. T ha t is one o f the purposes 
or which the f irs t  A c t according to  its  preamble 
as passed. W lien  you are authorised to  make 

dj e-laws to govern navigation , i t  seems to  me 
wiat i t  means th a t you are to con tro l and d irec t
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the navigation , and say how the r iv e r  is to  be 
navigated. H ow  are rive rs navigated? They 
are navigated by  ships and vessels; therefore, 
yon have go t to  regulate the nav iga tion  of ships 
and vessels. W ha t would a t once suggest itse lf 
to  one ? Here is  a r iv e r  in  w h ich  i t  is  fo r  the 
advantage of everyone th a t the  navigation  o f i t  
by ships and vessels should be made safe. I t  is 
requ is ite  th a t ships should be steered safely in  
and out of the harbour. W hat is the best way 
o f e ffecting th a t object ? T h is  is a com para tive ly  
sm all and unknow n po rt. W ho w ould navigate 
a ship there most safely P W h y  a p ilo t  who is 
there  every day. Therefore, the  most na tu ra l 
way of rendering  the  nav iga tion  of the  r iv e r  safe 
is to  requ ire  ships to  be p ilo ted  by p ilo ts  who 
know  a ll the local peculiarities o f the r iv e r  and 
harbour. How can you enforce th a t P B y  a 
b ye -la w ; and you have power to  enforce i t  by 
im posing a pena lty fo r  disobedience to the  bye
law. T h a t is w ith in  the A c t of P arliam ent. I  
have no doubt tha t th a t power is g iven by  the 
words of sect. 158. I  understand th a t the com
missioners have made such a bye-law since 1814, 
and have gone on do ing so ever since, w h ich  is a 
s trong  argum ent to show w hat is the op in ion of 
everyone connected w ith  th is  place as to  the 
power given. F u rth e r, the  fac t o f the  m ak ing  of 
these bye-laws seems to  have been recognised by 
A c t  o f P arliam ent, and acquiesced in  by every
one fo r  seventy years. I f  a p ilo t  m ust be taken 
on board, i t  fo llows th a t he is to  have charge of 
the ship. F o r these reasons I  the re fore th in k  
th a t the appeal ought to be dismissed w ith  costs.

L in d le y , L .J .—J. am of the  same opin ion. The 
question rea lly  tu rns, when i t  is  understood, upon 
the tru e  construction  of sect. 158 of the  A c t of 
1843, w h ich  is kep t a live  by the  A c t o f 1858. In  
order to  understand sect. 158 of the  A c t of 1843, 
you m ust look a l i t t le  fu r th e r  in to  the m atter, 
t h e  key to  the question appears to  me to  be 
found in  the preamble and sect. 17 o f the A c t  of 
1813. In  ad d ition  to sect. 158 o f the A c t  of 1843, 
there are a series of bye-laws w h ich  have been in  
force ever since 1814, and those w hich were in  
force in  1844 were recognised by  the Leg is la tu re  
in  the A c t  o f 1858. W hen one bears a ll th is  in  
m ind  i t  appears to me to  be im possible to  say 
th a t the p a rticu la r bye-law w h ich  governs th is  
case is ultra vires, illega l, o r unreasonable. T ha t 
b rings us to  the  construction  of the bye-law 
itse lf. A s to tha t, I  have no t the  least doubt 
th a t the construction p u t upon i t  by the M aster 
o f the R o lls  is the on ly ra tio na l one. I  am ot 
op in ion th a t pilotage is com pulsory, and th a t 
th is  appeal should be dismissed w ith  costs.

B owen, L .J .— I  am of the same opinion. W e 
are asked to  say th a t a bye-law w h ich  d irects the 
em ploym ent o f a p ilo t in  the r iv e r  B u r ry  is ultra 
vires and no t w ith in  the A c t  w h ich  d irects th a t 
bye-laws m ay be made fo r govern ing the naviga
tio n  of the r iv e r. I t  is c learly  no t ultra vires i f  
i t  is made fo r the  navigation  of the  r iv e r. How 
can we assume th a t the nav iga tion  of th is  r iv e r  
does not requ ire  the  commissioners so to  pro tect 
i t  P On the con tra ry, from  the preamble o f the 
f irs t  A c t, from  the language o f the second Act, 
and from  the existence o f bye-laws to  th a t effect 
fo r over seventy years w h ich have been sub 
m itte d  to  apparently  w ith o u t dem ur, i t  seems to  
me th a t the  strong p ro b a b ility  is th a t the nav i

ga tion  o f th is  r iv e r  requires to  be pro tected in  
th is  way. Appeal dismissed.

S olic ito rs fo r  the p la in tiffs , Pritchard and Sons. 
S olic ito rs  fo r  the  defendants, T. Cooper and 

Co..

Thursday, Aug. 7, 1890.
(Before L o rd  E sher, M .R., L indley  and 

B owen, L .J J .)
T he  A ccomac. (a)

Carriage of goods— Charter-party—Excepted perils 
— Negligence.

A provision in a charter-party exempting the 
owners from liability for loss of or damage to 
cargo caused by the “ act, neglect, or default of 
the master or crew in the na/mgation of the said 
vessel in the ordinary course of the voyage ”  does 
not relieve them from liability for damage to cargo 
caused by the joint negligence of one of their 
crew and shore engineers employed by them to 
repair the ship’s engines, whereby water gets to 
the cargo when the ship is moored in dock at her 
port of destination and after part of her cargo 
has been discharged.

T his  was an appeal by the  defendants in  an 
action in personam fo r  damage to  cargo.

The p la in t if fs  were the  owners o f a cargo o f rice  
shipped under cha rte r a t Rangoon on board the 
defendants’ vessel the  Accomac. On the vessel’s 
„ l i ' i v a l  in  London 3316 bags o f the  rice  were 
de livered to  the  p la in tiffs  in  a damaged con
d ition .

B y  the  term s of the cha rte r-pa rty  i t  was 
provided (inter alia) th a t the  shipowners should 
no t be liab le  fo r  any “  act, neglect, o r de fau lt 
whatsoever o f p ilo ts , m aster, o r crew in  the  
navigation  o f the  ship in  the o rd in a ry  course of 
the  voyage.”

A f te r  the  Accomac had discharged p a rt o f her 
cargo in  the V ic to r ia  Docks ce rta in  pa rts  o f the 
m ain  engine and donkey pumps were taken ashore 
fo r  repairs. To disconnect these pa rts  i t  was 
necessary to  take off a cock w h ich  closed one of 
the pipes. T h is  pipe was connected w ith  the 
ba llast tanks. The cock was removed b y  the 
shore engineers employed to  do the repairs, and 
on its  rem oval the  ship’s engineer had g iven them  
orders to  p lug  the  pipe. T h is  they never d id , and 
the sh ip ’s engineer, th in k in g  i t  had been done, 
opened the sea-valve fo r  the  purpose of run n ing  
up the  ba llast tanks to  keep the  ship steady, and 
le ft  i t  open d u rin g  the  n igh t. A f te r  the  tanks 
were fille d  the w ate r found  its  way in to  the  d is
connected pipe, thence in to  the  engine room, 
thence th ro u g h  the  slu ice valves in to  the hold, 
and so caused the damage com plained of.

The fu r th e r  facts o f the case appear in  the 
re p o rt below (63 L . T . Rep. N . S. 118; 15 P. D iv . 
208 ; 6 Asp. M ar. Law  Oas. 535).

Barnes, Q.C. and Joseph Walton, iov the  defen
dants, in  support of the appeal.— The defendants 
are no t liable. The negligence was in  the n a v i
ga tion  of the  vessel in  the  o rd in a ry  course o f the 
voyage. The ship ’s engineer in  opening the sea- 
valve was do ing  an act connected w ith  the m an
agement of the ship before the voyage was a t an

(o l Reported by J. P. A spin a l l  and B d tlkk  A s p in a ll , Esqrs.,
Barristers-at-Law.
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end. I t  is im m a te ria l th a t the ship had a rr iv e d  
m  her p o r t o f discharge. The voyage was not

Lawrie v. Douglas, 15 M. & W. 746 ;
Carmichael v Liverpool Sailing Shipowners M utual 

Indemnity Association, 57 L. T Rod N S ™  
19 Q. B. Div. 242 : 6 Asp. Mar. Law Cas 130 ’
L dIU>p. °WnerS Associ^ io n ,

Canada Shipping ctmpany v. British Shipowners 
Mutual Protection Association, 61 L T Ren 1ST <3 
312; 23 Q. B. Div. 342 ; 6 Asp. ¿ a r l iw ^ a s !

Bruce v. Nicolopulo, 11 Ex. 129 ;
Barker v.  McAndrew, 34 L. J. 19J c. P.

The words “  in  the  o rd inary  course o f the said 
voyage were p u t in  to  d isallow  deviation.

Hollams (w ith  h im  Finlay, O.C.), fo r  th e r e in  
tiffs , contra. The defendants are not en title d  to 
the  p ro tection  o f the excepted pe ril. The neg li
gence was no t in  the navigation  of the ship in  the

2 - r r  ° i ' the Vt)yaF ' Zt wasPnot an act m  the nav iga tion  o f the ship o r in  the
o rd in a ry  course o f the voyage. Moreover if h a !

s f o T e d X ^ h e io '^  damage was occa-
301,n t negligence o f the sh ip ’s engi

neer and the shore engineer. The defendants 
ave on ly  contracted themselves out of l ia b i l ity  

io r  the negligence ° f  th e ir  ship’s engineer no t of 
th e ir  shore engineer. [H e  was stopped ]

Joseph Walton in  rep ly.

ESHEE’ M .R .— I  have no doubt th a t in  th is
case the voyage, t.e the  cha rte r-pa rty  voyage was
« a n v T iX l I t  aUhS ShiP lubjecUom any lia b ilit ie s  occu rring  d u rin g  the cha rte r
partyvoyage. B u t the question here is, wha is
the m eaning of the exception w ith in  w h ich the

f iz , ” i hd. r irhc. ' c Z io i? “  r *“ “ d

= rs \.r r l  f s*
m ust construe th is  documeul we

r s* S ® = .0' n i r i  “  £

was negligent, as B u tt, J  has form«! ¥  enSln ®®r  
certa in  th a t the shore engineer« d ’ ^ ai?1 e1uaI1y 
gent. They ^ ^ 7 5 2  
even assuming there to  be on ly  negligence on the 
p a rt o f the ship’s engineer, I  a skm yse lf w aSu  
negligence m  the navigation of the slap ? H ow  can 
!  °  "  ^ 1E' ence ln  ,the nav igation  of the ship H it 

h- ghgence m nav iga ting  the ship ? 1 w as 
the ship oemg navigated? H ad  she confe to  th !  
end o f her voyage, o r ra th e r o f voyaging p The 
answer is, th a t she was no longer voyaging sail 
m g, o r m oving. She was fin a lly  m oored toThe 
q,“ a7 ’ «1 ?ke w as no .lc)nger intended to  sail. I f  
she had broken loose i t  m ay be th a t she would 
w a n t na v ig a ting  a,gam ; b u t as a m a tte r o f fact 
she was hard and fas t to the quay, in te n tio n a lly  
to so rem ain there u n t il the cargo was out of 
her, and u n t il her owners chose to  move her again 
N o th in g  happened to  ca ll fo r  more navigation.
In  m y opin ion Lawriev.Douglas (uhi sup.) does not

touch the po in t raised in  th is  case. I  could decide 
th is  case upon the g round I  have already stated, 
but I  m ust say th a t the test suggested by B u tt,  
J. is absolutely conclusive. W hat happened here 
was the resu lt o f tw o negligences, and i t  could 
no t have happened unless both negligences had 
happened. In  o ther words, there are tw o com
b in in g  negligences wh ich produce the m ischief, 
viz., the negligence o f a member o f the crew, and 
the negligence o f the servants of an independent 
tradesman who were repa iring  the engines. I  
cannot b r in g  m y m ind  to  conceive th a t anybody 
w ou ld  say th a t the servants of independent 
°L-1̂ 1'aC^0rS were assi stm g  in  na v ig a ting  the 
S“ 1P- T h a t is conclusive to show th a t the cause 
o f the  accident was som ething w h ich  d id  no t 
happen in  the  nav iga tion  o f the ship. F o r these 
reasons I  am o f op in ion th a t th is  case is no t w ith 
in  the term s o f the exception, and therefore I  
th in k  th a t the  appeal m ust be dismissed.

L indley, L. J.— I  am o f the same opinion. I  do 
not th in k  th a t anyone accustomed to the o rd ina ry  
use o f language can, w ith o u t un du ly  s tra in in g  it ,  
ho ld  th a t th is  damage to cargo occurred “  in  the  
nav igation  of the ship in  the o rd in a ry  course of 
the  voyage.”  I f  I  understand the facts in  
Lawrie v. Douglas (ubi sup.), the  ship broke away 
and was, in  fact, never p ro pe rly  moored. That 
seems to  me to be the explanation o f th a t case.
1 th in k  the appeal m ust be dismissed.

Bowen, L . J .— I  am o f the same opin ion. I  w ill 
assume in  favour o f the shipowner th a t the  m is
ch ie f was caused by the negligence o f the ship’s 
engineer, and th a t i t  d id  no t arise from  jo in t  acts 
o f negligence. B u t g iv in g  h im  the benefit of 
tha t view, one question is, was the act w h ich  
caused the m isch ie f done d u r in g  the charter- 
p a rty  voyage? Yes, perhaps. B u t tha t does not 
decide the m atter. There is the fu r th e r question, 
was i t  done in  na v ig a ting  the ship ? Answ er, no. 
The navigation  o f the ship was a t an end. I t  
seems to  me th a t on th is  g round  the appeal fa ils .

Appeal dismissed.
S olic ito rs  fo r  the  p la in tiffs , Hollams, Son, and 

Coward.
S olic ito rs fo r  the defendants, TV. A. Crump and Son.

HIGH COURT OF JUSTICE.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S . 
Wednesday, May 21,1890.

(Before the R ig h t H on. S ir  J ames H annen , 
assisted by  T e in it y  M astees.)

F iv e  Steel B aeges. (a)
Salvage— Towage —  Supervening circumstances— 

Action in rent—Action in personam.
Where the owners of a tug contracted to tow a number 

of barges at sea for an agreed sum of money, it 
emy part of the contract that, if  the barges or 
y of them broke adrift during the towage, the 

tug-owners were nevertheless to be entitled to 
me sum and m consequence of the severity of 

wea er the voyage was unduly protracted,
(a) Reported by J. P. Asfinall, Esqr».,
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the barges broke adrift on several occasions, and 
were picked up again, and men in charge of the 
barges were saved from possible loss of life, the 
Court awarded salvage on the ground that the 
services were beyond what was contemplated by 
the parties when entering into the towage con
tract.

An action in personam for salvage lies against the 
owners of salved property, although the salved 
property has been transferred to others before 
the institution of the suit.

The liability for salvage is not confined to those 
who have the absolute property m the thing 
saved, but extends to persons having a beneficial 
interest therein and subject to pecuniary loss if 
the property were not saved.

T his  was a salvage action by  the  owners o f a 
steam -tug called the  White Rose, against Messrs. 
F in ch  and Co., fo r  alleged salvage services to  
five  steel barges num bered 68,69, 70, 71, and 72 
respectively.

The action was in rem against Nos. 70, 71, and 
72, and in personam against the defendants in  
respect of Nos. 68 and 69.

The facts alleged by the p la in tiffs  were as fo llo w s : 
On the 13th Jan. 1890 the p la in tiffs  contracted 
w ith  the defendants’ agent to  tow  the said barges 
fro m  Chepstow to  P ortland fo r 851., i t  be ing a 
te rm  of the  con tract tha t, i f  any of the  said barges 
broke a d r if t  and were lost, the p la in tiffs  were 
nevertheless to  have the 85Z. A cco rd in g ly  on the 
16th Jan. the  White Rose took the said barges 
in  tow , and le ft Chepstow, each barge be ing in  
charge o f tw o  men. N e x t day, in  consequence of 
the weather, the tu g  and barges had to  anchor 
under the shelter o f L u n d y  Is land. F o r th is  
purpose the barges were cast off, and barge No. 
68 was anchored, the others be ing attached to  her. 
The tu g  and harges were then storm -stayed t i l l  
the  27th, when those in  charge of the White_ Rose 
th in k in g  the weather had moderated suffic iently  
to  proceed le ft  L u n d y  w ith  the  barges fo r P o rt
land. A t  a short distance fro m  L u n d y  the heavy 
sea caused barge No. 72 to break a d r if t,  and 
sh o rtly  a fterw ards Nos. 69, 70, and 71 also broke 
a d r if t.  The White Rose then towed No. 68 back 
to  L u nd y , and hav ing  anchored her in  safety 
re tu rned  fo r  the  o ther fou r, w h ich  w ith  d iff ic u lty  
and danger she eventua lly  secured and then 
b ro ug h t them  back to  Lundy . T ha t n ig h t the  w ind  
increased to such an extent th a t the men on the 
barges were taken off to the tug , In  do ing so the 
tu g  co llided w ith  the barges and sustained 
damage. N e x t m orn ing , the w in d  having 
moderated, the men re tu rned  to  the barges, and 
d u r in g  the operation of g e ttin g  ho ld  of the barges 
the tu g ’s boat capsized and three of the barges’ 
men were drowned, and the rem ainder saved by 
the p la in tiffs . T ow ing  was then recommenced, 
b u t sh o rtly  afterw ards barges Nos. 70, 71, and 72 
again broke a d r if t  in  consequence of the severity 
o f the w ea the r; and the tu g  a t considerable r is k  
took the  tw o  m en off barge No. 70, w h ich  was 
d r i f t in g  ra p id ly  away. The steam -tug Dunrobin, 
w h ich  was in  the v ic in ity , then  took ho ld  o f barges 
Nos. 70, 71, and 72, and towed them  to  C ard iff, 
and the White Rose towed barges Nos. 68 and 
69 to P ortland , where they a rrived  on the  30th 
Jan.

The defendants by th e ir  defence, a fte r a lleg ing 
th a t the  weather and danger were g re a tly  exag

gerated, and th a t i f  any danger existed i t  was 
solely occasioned by the  negligence o f the p la in 
t if fs , also pleaded th a t the services were w ith in  
the  scope o f the towage con tract, and were not 
salvage, and tha t, assuming the p la in tiffs  were 
en title d  to  salvage, they had lost i t  as against 
barges 68 and 69 by  g iv in g  up possession of 
them  w ith o u t preserv ing th e ir  lien  o r ob ta in ing  
ba il. .

I t  appeared th a t the defendants were sending 
the said barges to  P o rtla nd  to  de live r the  same to 
the Government in  pursuance o f a con tract they 
had w ith  the  Governm ent to  b u ild  and de liver 
five barges. A f te r  the barges had been b rough t 
in to  port, and before the in s titu t io n  of the 
su it, the p la in tiffs  allowed the  G overnm ent to  
take possession o f barges No. 68 and 69, a t P o rt
land.

Barnes, Q.C. and Pyke fo r  the p la in tiffs .— The 
p la in tiffs  are e n tit le d  to salvage. The c ircum 
stances o f the salvage were outside the towage 
contract, and were d iffe ren t fro m  those con
tem plated by the parties :

The Annapolis, Lush. 355;
The Westbourne, 61 L. T. Rep. N. S. 156; 14 P. Div.

132 ; 6 Asp. Mar. Law Cas. 405;
The Minnehaha, 4* L. T. Rep. N. S. 811; Lush. 335.

The p la in t if fs  have a r ig h t  in personam against 
the  defendants in  respect o f the  barges delivered 
to  the Government. The defendants had an 
in te rest in  those barges, and were benefited by 
the p la in tiffs ’ services.

Bucknill, Q.O. and Raikes fo r  the defendants.—  
The services were no t outside the  towage con
tra c t, and therefore the  p la in tiffs  are no t en titled  
to  recover salvage. The circumstances of the 
towage as o r ig in a lly  contem plated were of an 
unusual character, and no such facts have been 
proved as to  ju s t i fy  the cou rt in  saying th a t more 
than  towage services have been rende red :

The Neptune, 1 Wm. Rob. 297;
The Kingalock, 1 Spinks, 263;
The Robert Dixon, 42 L. T. Rep. N. N. S. 344; 

5 P. D iv. 54 ; 4 Asp. Mar. Law Cas. 246.
Techn ica lly  the p la in tiffs  have no r ig h t  to  sue 
in rem and in personam in  the  same action as they 
are do ing here. The defendants had no p ro pe rty  
or in te rest in  the harges de livered to  the  G overn
m ent, and there fore the  p la in tiffs  conferred no 
hpnpfif, nn t.hft defendants by  th e ir  alleged
services:

Ex parte Lambton, 32 L. T. Rep. N. S. 380; L. Rep.
10 Ch. App. 405 ;

Woods v. Russell, 5 B. & A. 942.
M oreover, even i f  the  p ro pe rty  was in  the defen
dants at the tim e  of the services, mo action tn 
personam lies against them  fo r  salvage a fte r the 
salved p ro pe rty  has been trans fe rre d  to  others.

Barnes, Q.C. in  reply.
S ir  J ames H an sen .— 'The f irs t  question in  th is  

case is, w hether o r no t as a m a tte r o f fac t the 
services w h ich  were rendered by  the  tu g  were of 
such a character and were rendered under such 
circumstances as to  take them  ou t o f the towage 
con tract. F rom  the exam ination I  have g iven to 
the decisions in  po in t, i t  appears to  me th a t i t  is 
no t necessary, in  order to  become en title d  to  sal
vage, th a t the  supervening dangers should be of 
such a character as to  actua lly  p u t an end to  the 
towage con tract. I t  is suffic ient i f  the services 
rendered are beyond w hat can be reasonably sup-
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posed to  have been contem plated by the parties 
en tering  in to  such a contract. I t  depends on the 
circumstances o f each case whether o r no t the 
services are advanced in  th is  way to  a h igher 
degree so as to  establish a r ig h t  to  salvage I  
have very ca re fu lly  considered th is  m a tte r w ith  
the  t r in i t y  B rethren, and we have come to the con
clusion th a t m  some pa rticu la rs  salvage services 
have been rendered. The character of the con
tra c t is o f course to be looked at, and the c ircum 
stances to w h ich  i t  related, before we a rrive  
at the po in t from  w h ich we have to  s ta rt in  
es tim a ting  the value o f the h igher class of 
services. T h is  was a towage of a ve ry  peculiar 
character, w h ich those who undertook i t  m ust
W  fn? r  W0U1'1 be a operation a t th a t
tim e  of the  year, tow ing  as they  would th rou gh  a 
very  exposed and dangerous tra c t o f the sea. They 
m ust be assumed to  have taken a ll th a t in to  th e ir  
consideration when they made the barga in to do 
th is  peculiar w o rk  fo r  851. They m ust also have 
taken in to  consideration th a t they were liable to

i  long id e fa  C0U’ d 110t have contemplated so long a delay as was necessarily in cu rred  in  
consequence of the extreme viQlence o f the 
weather B u t undoubtedly there d id  supervene 
some additiona l operations w h ich had to  be per- 
w’h h i t f  t u'h l?h 1 th ln k  cal»not be considered as

a: d«4 ;;c& rK ,.
1 d° «  “

anses. the question w hether the tu g  was 
ju s tified  in  go ing to Lundy. I t  has been said tha t

™ P“  "h ? „S  J r  “ n o '“P °Per th in g  to  do. There may possiblv be a 
f f er« e o p t io n  as to  w h e the r!?  w ould have 
been be tte r to  go to  some other place bu t at the

r «  »< “ S -

danger, as the resu lt nroved fo r serlous
break a d r if t  as soon * i hey bc?an to
shelter o f Lu nd y  T h e re fo re ^  .outsi ‘f e the
value of the J la m tife -  Ter J w  T / “ T 8 the 
account the re tu rn  to  Lu nd y  * B ? t" ^
barges— No. 71__was u “ Ut one o f the

rendered i t  necessary th a t the tug should
s ^ S M i n T S a s  i f r

T h a f l T m * 5 “

salvage, in  ta k in g  the men out of i?  ® Was,llfe  
the  boat had been upset bv the SPa id te r
hawser. I t  seems to  me to  b e 8 ° f  the 
th a t th a t was an accident fo r  w h ich ’n o b i  ° lear 
im putab le to the tug . The r i r i L g ^ f f c  
the sea would n a tu ra lly  cause a loosening and 
tau ten ing  of the rope; and un fo rtuna te ly  the 
boat got across the rope a t a tim e when f t  was 
slack. The tu g  saved the lives of two men w i  
fo r th a t I  th in k  there should be an award, i f  thTre 
is prope rty  saved to  w h ich  life  salvage can 
attach. then certa in men were taken off one of 
the barges w h ich  w ent a d r ift. I  th in k  there can

[A dm .

be no doubt th a t a t the  tim e  those men were 
taben o ff everyone believed they were in  d a ng e r; 
acd though i t  was possible, and afterw ards was 
the fact, th a t these men w ould  have been saved 
by the barge being picked up by the steamer, ye t 
1 th in k  there was some salvage service rendered 
to  those men. H a v in g  regard to the c ircu m 
stances w h ich  existed a t the tim e, i t  was not 
certa in  th a t the barge would be picked up, and 
therefore I  th in k  there was life  salvage in  th a t 
respect. I  there fore come to  the  conclusion th a t 
a sum is to  be awarded as salvage fo r the 
ex trao rd ina ry  exertions w h ich  became necessary 
over and above those w h ich  were reasonably con
tem plated as w ith in  the towage contract.

B u t then i t  is argued th a t the p la in tiffs  are not 
en title d  to  recover, because, as against Nos. 68 
and_ 69, they are no t asserting th e ir  r ig h t  as 
haying a m a ritim e  lien, b u t have in s titu te d  th e ir  
action in personam. The reason fo r  do ing 
th is  is because these barges are now in  
the possession o f the  Government, fo r  whom 
they  were made by the  defendants. Those 
rem arks do no t app ly to  the o ther three 
barges, as to  w h ich  a lien  was asserted before they 
were given up to  the Government. As to  the tw o 
w h ich  have been given up to  the Governm ent, I  
th in k  i t  is pe rfe c tly  clear on the au thorities  th a t 
an action in personam lies against the owners of 
a vessel w h ich has been saved, even though the 
p ro pe rty  has been trans fe rred  to  others and the 
lien  lost. I n  th is  case, however, the p rope rty  
does no t appear to  have been in  the defendants, 
because i t  would, I  th in k , under the con tract to  
wh ich reference has been made, be in  the 
Government. B u t on th is  po in t I  am o f opinion 
th a t the  r ig h t  to sue in personam is no t confined 
to  the  case o f the defendant being the actual 
legal owner o f the  p rope rty  saved. I  th in k  i t  
exists in  cases where the defendant has an 
in te rest in  the p rope rty  saved, w h ich  in te rest has 
been saved by the fac t th a t the p ro pe rty  is 
b rought in to  a position o f security. The ju r is 
d ic tion  w h ich the cou rt exercises in  salvage cases 
is of a pecu lia rly  equitable character. The r ig h t  
to  salvage m ay arise ou t o f an actual contract, 
bu t i t  does no t necessarily do so. I t  is a presum p
tio n  o f law  a ris ing  ou t o f the fac t th a t p rope rty  
has been saved, th a t the owner of the property , 
who has had the benefit of it ,  should make 
rem uneration to  those who have conferred the 
benefit upon h im , no tw iths tan d ing  th a t he has 
entered in to  no con tract on the subject. I  th in k  
th a t proposition equa lly applies to the man who 
has had a benefit a ris ing  ou t o f the saving o f the 
property . I n  th is  case the  defendants were 
under contract w ith  the Governm ent to  supply 
them  w ith  barges a t a certa in  price. Paym ent 
was to be made by certa in  insta lm ents, o f w h ich 
on ly  one rem ained unpaid a t the tim e o f these 
services. I  th in k , i f  M r. Barnes’ argum ent is w ell 
ounded, v iz., th a t these insta lm ents were a ll 

pa id  on cond ition  th a t the barges should be 
eiivered w ith in  tw elve m onths o f the date o f the 

contract i t  w ou ld  fo llow  tha t, i f  the defendants 
ad no t been in  a position to  de live r the barges 

3 ,  the tweive months, then e ither they 
r  ‘ ld  ha.v °  been lla ble in  damages fo r not por
tio n  Conftra c t ' o r liable to make res titu -
them  o n ‘no ' f f talmentH w hich had been paid m em  on conditions not fu lf il le d  bv them  * Tl
appears to  me, therefore, th a t they su b s tan tia lly
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had an in te rest to  the fu l l  am ount of the  barges 
a t the tim e  o f the services, and th a t the  same 
m ora l ob liga tion  to  w h ich  the law  has g iven force 
in  the case o f an owner applies to  those who have 
an in te res t in  the property. T h a t is ce rta in ly  the 
business-like view  of the m a tte r ; and 1 do not 
fo rge t th a t the defendants insured themselves to 
the f u l l  value of these barges and described 
themselves as be ing the owners. In  conclusion I  
award 2001. as salvage independently  of the to w 
age contract.

S o lic ito rs fo r  the p la in tiffs , Fielder and
Sumner. , _  , ,  ,

S o lic ito rs  fo r  the defendants, Botterell and
Roche.

Tuesday, July 22, 1890.
(Before the E ig h t Hon. S ir J ames H annen.)

T he K ong M agnus, (a)
Collision— In s titu tio n  o f action— Delay— M aritim e  

l ie n — Laches— Change o f in te rest— Statute of 
L im ita tions.

In a collision action in rem the plaintiffs are not 
limited to any specified time during which they must 
institute their action, but where there has been a 
long lapse of time between the collision and the 
institution of the action, and the defendants seek 
to have the action dismissed on the ground of 
laches and delay, the question for the court in 
each case is whether it is inequitable to allow the 
action to proceed, and in determining this ques
tion the court will consider the opportunities the 
plaintiffs have had of arresting the defendants’ 
ship, the availability of the defendants witnesses, 
and all other circumstances affecting the possi
bility of securing a fair trial, and should the 
action be allowed to proceed every reasonable 
presumption will be made at the hea/nng in 
favour of the defendants.

A collision having occurred between the British ship 
M and the Norwegian steamship K. M. in 1878, 
the owners of the M. in 1889 instituted the 
present action in rem. The K. M. was owned 
bu a limited company in which there had been 
chanqes of interest since the collision. Between 
the dates of the collision and action the K. M. 
had been thirty-five times in English ports, and 
twelve times in Scotch ports Some of the crew 
of the K M were not available to give evidence. 
The defendants ashed the court to refuse to 
entertain the action on the ground of laches and 
delay in its institution. ,

Held, that, although the plaintiffs had had several 
opportunities of arresting the K. M., the circum
stances were not such as to make it inequitable 
for the action to proceed, but that m trying the 
case the court would make every reasonable 
presumption in favour of the defendants.

T his was a co llis ion action  in rem in s titu te d  by 
the owners of the B r it is h  b riga n tine  Mizpah 
against the  owners o f the N orw eg ian steamship

T h e i X i o n  occurred on the 19th A p r i l  1878, 
in  the N o rth  Sea d u rin g  a fog.

The action was commenced on the  e tti Jan.
1889

T lie  defendants in  t h e ir  defence, a fte r denyin g
(«i Uoported by J. P. Aspinall and Butlkh Aspinall, Eeqrs., 
1 '  * Barriaters-at-L&w.

the acts of negligence alleged in  the  statem ent 
of c la im  against the  Kong Magnus, said as
fo llow s :—  , , .  . , 10 ,

3. The Kong Magnus is a steamship of 418 tons 
belonging to the port of Christiania, and at the time of 
the collision in question the said steamship was and 
s till is owned by the Det Sondenfjelds-Norske Damp- 
skibsselshab, which is a company incorporated under 
the Norwegian la v , carrying on business at Christiania, 
in  the kingdom of Norway. The Miz'pah was a British 
ship, and the plaintiffs, the owners of the Mizpali, carry 
on business at Portmadoc in the county of Carnarvon.

4. The collision in respect of which this action is 
brought took place on the 19th A pril 1878, whilst the 
Kong Magnus was bound on a voyage from Christiania 
to Havre w ith a general cargo. The master and crew 
of the Miz’pah were taken on board the Kong Magnus 
after the collision, and were landed from the said ship 
at Havre on the 21st A pril 1878.

5. The Kong Magnus discharged her cargo at Havre, 
and from the said month of A pril 1878 up to the date of 
the issue of the w rit in  this action the said ship has 
been running on short voyages, and during the last nine 
years she has repeatedly loaded and discharged cargoes 
at various ports in the United Kingdom within the 
jurisdiction of this honourable court.

6. The plaintiffs have always known the name and 
place of business of the owners of the Kong Magnus, 
and have always had knowledge and notice of the move
ments and voyages of the said ship, and since the said 
21st April 1878 the plaintiffs have been in  a position to 
prosecute their rights (if any) against the defendants in 
respect of the said collision, and to pursue their remedy 
in respect of the same either against the owners of the 
Konq Magnus or against the ship in  rem by process of 
this'honourable court, or of other courts of competent 
jurisdiction. Yet the plaintiffs un til the institution of 
this action have neglected to do so, and have w ilfu lly  
stood by and made no claim, and given no notice to the 
defendants of thoir intention to make any claim against 
the said ship in respect thereof or at all.

7 By reason of the laches and neglect and delay ol 
the plaintiffs as aforesaid, the defendants have been 
induced to believe that no claim would be made against 
them by the plaintiffs for the said collision, and in 
consequence thereof the defendants are not now in the 
position to obtain and produce proper and sufficient 
evidence to establish their defence to this action which, 
but for such laches, delay, and neglect as aforesaid, 
they would havo been in a position to obtain and pro- 
duce and to have established, and witnesses who would 
have been and were available for the Kong Magnus 
are dispersed, and have been lost sight of by the defen- 
dants and are possibly dead, and the defendants cannot 
get their evidence, and are further and otherwise 
hampered and prejudiced in their defence.

8. Since the date of the said collision important 
changes of interest in the ownership of the Kong Magnus 
have taken place, and the rights of th ird  parties have 
intervened.

9. By reason of the premises i t  is unjust and inequi
table that the plaintiffs should be allowed to continue 
this action, and that the defendants should be put to 
tr ia l upon the facts, and the defendants submit that the 
plaintiffs’ claim is barred, and that their rights (if any) 
against the defendants are forfeited.

B y  order of the  cou rt the issue o f w hether the  
y la in t if f  s were in  the circumstances en title d  to  
prosecute th e ir  action was ordered to  be tr ie d  
before the m erits  o f the co llis ion  were in ve s ti
gated.

A t  the  t r ia l  o f th is  issue i t  appeared th a t in  
1881 there had been a new issue o f shares in  the  
company ow ning the Kong Magnus, and th a t the 
shares in  the company were constantly  changing. 
A t  the tim e  o f the  collis ion the Kong Magnus was 
ru n n in g  regu la r voyages between C h ris tian ia  and 
H avre , w h ich voyages were d u ly  advertised in  
the  newspapers. She continued to  be so employed 
(except d u rin g  the  w in te r m onths) t i l l  1880, when 
she made one voyage fro m  C h ris tian ia  to  New 
castle and back. She then re tu rned  to  her o ld
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line  t i l l  1882, when her place was taken by à new 
steamer, and she was employed as an o rd ina ry  
cargo ship. F rom  th a t tim e  t i l l  the in s titu tio n  
ot th is  action she had been th ir ty - f iv e  tim es in  
E ng lish  ports, and twelve tim es in  Scotch ports  
Evidence was given to show tha t her sailings 
were advertised m the Shipping Gazette, and th a t 
in fo rm a tion  as to her whereabouts could be 
obtained a t L lo y d ’s.

The p la in tiffs  had ins truc ted  th e ir  so lic ito rs in  
1878, im m edia te ly a fte r the collision, b u t accord-

they had made a ll 
reasonable in q u iry , they never had an op po rtun ity  
of a rresting  the Kong Magnus. y

Three seamen, p a rt o f the crew o f the Kona 
Magnus, who were on her a t the tim e o f the 
collis ion were s t i l l  m  the employ o f the defen- 
dants. The m aster was m  business at C hris tian ia  
and_ the defendants had a, statement fro m  thé 
engmeer. Im m edia te ly  a fte r the collis ion a p ro ! 
test was noted by the defendants at H avre  and 
subsequently extended. v e’ ana

1and F- L?in9 fo r  the defendants.—  
The m aritim e lien  has been destroyed by lapse of
t l l9e- -n u6 n g h ?s th ird  parties have intervened 
e o ^ 1 ThePrT dKK d i f  -his action is a ll°wed té 
fssue o fTcau P n iaS é r "  vnCe the collis ion a new 
the !h a re ! :P ’ d a Change of ^ " e r s h ip  in

[A p m .

T>267°W Bucdeu9h’ 3 w - Eob. 229 ; 7 Moo. P. C. C.

™La?CaSeSO .^ .l203b ' ReP' 2A<i & Eo' 330 = 3 Mar- 
The Europe, B r .& L .8 9 ;  
lhe  Juliana, Swab. 20 •
TheMellona,3W. Bob’. 10;
Abbot on Shipping-, 12th edit. 601 •
Parsons Law of Shipping, vol. 2, p. 361.

theH P i T e n ^ i ? 6 been g u ilty o f  ¡aches, f o r f e i t in g  
“  u  f  m  d e la y in g  th e  a c t io n  fo r  so lo n g  I t

;n L.

tions " th r  i*7  r a l° gy  t0  the S ta tu te  of L im ita -

r x m -
packman y. Evans, L. Re-n 3 E  ¿ r  Arm 191
a a i a - p i « ™ '

cable to  an action m  rem  as in  personam ■ PI 
The Rebecca, 5 Ch. Bob. 102 •
Gregory v. H u rr ill,  5 B. & C. 341 ■
21 Jac. 1, c. 16, s. 3; ’
4 & 5 Anne, o. 16, s. 9 •
19 & 20 Viet. c. 97, s. 12.

S ir  Walter Phillimore, and D r  Bailees it,

o fai,o i f  hC0Wirm T The Pla in t i^  h rve  been gUS y  
of no laches. They used a ll reasonable d i l ig e n c j 
Pure delay on ly  avails where i t  pre iud icesn 
tr ia l,  w h ich  is no t the case here : J f

Thomson v. Eastwood, 2 App. Cas. 214,
There has been no change o f ownership, and the 
r ig h ts  o f th ird  parties are no t a ffec ted :

The Bold Buccleugh (ubi sup. ) ;
The Europa (ubi sup.) ;
The Sarah Ann, 2 Sumner, 206, 212 •
W illard  v. Dorr, 3 Mason, 91,161. ’

I  he cou rt w i l l  not stop the prosecution o f a cla im  
except under very exceptional circumstances. 
Ih e re  is no th ing  in  the present case w hich makes 
i t  inequitab le th a t the  action  should proceed. 
The p la in tiff? , would be qu ite  w illin g  th a t the de
fendants’ documents made at the tim e, o r sho rtly  
a fte r the collision, should be used as evidence fo r 
the defendants.

S ir J ames H a n n e n .— I  have had an op po rtu n ity  
d u rin g  the ad journm ent of th is  caseof considering 
the  au thorities  which have been re fe rred  to, and 
i f  I  tho ugh t i t  necessary to go in  detail th rough  
a ll those au thorities I  should no t g ive m y ju d g 
m ent now. B u t, hav ing  considered the cases 
re ferred to, and com ing to  the conclusion th a t 
the re  are certa in  g u id in g  p rinc ip les by w h ich  I  
ough t to  be governed, I  propose to  state sho rtly  
the conclusion I  have a rrived  at. In  the f irs t 
place, i t  is ad m itte d  th a t the re  is no S ta tu te  o f 
L im ita tio n s  applicable to  a case of th is  k ind . 
B u t i t  is argued th a t I  should adopt the analogy 
o f the S ta tu te  o f L im ita tio ns , and fu rth e r, even 
i f  I  do no t adopt the fixed periods mentioned in  
the S ta tu te  of L im ita tio n s , th a t I  should refuse 
to en terta in  th is  s u it on the ground of laches on 
the p a rt of those prosecuting it .  H ow  I  do no t 
find  in  any of the au thorities  re ferred to  th a t 
any cou rt has ever fixed upon any period lim ite d  
by the S ta tu te  of L im ita tio n s  as applicable to 
suits of th is  k ind . There are phrases about i t  
which have been used by p a rtic u la r judges, bu t 
there is no case in  w h ich  any p a rticu la r period 
o f tim e has ever been fixed upon. I t  is said th a t 
reference has been made by learned judges to 
laches w h ich  in  some circumstances w ould be a 
bar to  the cla im  ; b u t there are no decisions w h ich  
enable me to  f ix  upon any p a rtic u la r period of 
tim e. I  come to  the  conclusion th a t the p rinc ip le  
w h ich should gu ide m y  decision is th is  : th a t in  
each case i t  is necessary to  look to the pa rticu la r 
circumstances of the case to see whether o r no t 
i t  would be inequ itab le  a fte r a period of tim e—  
w hich of course has to  be taken in to  account—  
and the various circumstances w h ich  m ay have 
occurred, fo r  example, amongst others loss o f tim e, 
loss o f evidence, and change of p roperty , whether 
i t  would be inequitab le  in  the circum stances to  
en te rta in  the suit. I f  the vessel had never been 
m  th is  coun try  o r in  the U n ited  K ingdom , i t  has 
not been contended th a t there w ou ld  have been 
any necessity to come to  th is  court, and I  am of 
op in ion th a t i t  cannot be asserted th a t there was 
any d u ty  to go to  N orw ay and prosecute the 
cla im . I t  has been said tha t, though no cla im  
was made abroad, i t  m ig h t have been advanced ; 
but 1 th in k  there was no ob liga tion  to  do so, 
Jecause i t  m ig h t have the effect o f preven ting  
trie  vessel being sent to th is  country. N o  doubt 
i t  was tho ugh t and expected th a t the vessel 
would come w ith in  the ju r is d ic tio n . The oppor
tu n ity  was w aited fo r to  enforce the lien  i f  she
w'rmi!? u °mei  I f  ,sbe had never come here, there 
f  tb ®r ®-ore have been no ground  fo r  con- 

th a t t  lere had been any laches. She did, 
t ,1,,°™ *’ C?T® th is  cou n try  on several occasions.

‘ °  th ln k . Ifc necessary to  consider whether
token in ? ™ ? 11" 8 f  1° a Scotch Po rt ough t *o be
th a t th *  account- because I  th in k  i t  is clear
h e f a S e s L ^ V 6^ ^ 1 oPP0rtu n itie s  o f having ner arrested in  Ena-lish nm-ia I , -----t..... r °her • V  f  cpporium ties  o t having
etoen of »d  m  E ng lw h po rts - Evidence has been 

l  ve ry  great num ber o f occasions on 
which she came in to  E ng lish  ports. On verv
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m any of those occasions i t  would no t have heen 
possible to  arrest her, because she had come and 
gone before the in fo rm a tion  could come to  the 
knowledge of Messrs. P ritch a rd  _ and Co., who 
were ac ting  fo r  the p la in tiffs  in  th is  m atter, B u t, 
as I  have said, there were several opportun ities  
w h ich  I  th in k , had other stops heen taken, they 
m ig h t have made use of to  arrest her. I  do not
say th a t I  th in k  something more m ig h t no t have 
been done. I  th in k  some one m ig h t have been 
employed to  look th rou gh  the lis t  of a rriva ls  and 
departures of vessels w h ich  L lo y d ’s l is t  gives, 
and I  should th in k  th a t w ou ld  have been done 
fo r  a ve ry  sm all rem uneration. There m ust be 
m any cle rks engaged in  the offices of the Shipping 
Gazette, who m ust have the names of the various 
vessels com ing and go ing under th e ir  eyes. V e ry  
l i t t le  ex tra  troub le  and rem uneration w ou ld  have 
ensured, I  should have im agined, m ore specific 
knowledge of th is  vessel than seems to  have 
reached Messrs. P ritcha rd . B u t I  th in k  the 
observation w h ich  has been made in  some of the 
cases is applicable here, viz,, th a t there are very 
few  cases in  w h ich  a fte r the event i t  is  seen th a t 
som ething more m ig h t have been done than  was 
done. I t  is qu ite  certa in , and I  am satisfied of 
it ,  th a t there m ay have been a fa ll in g  off in  the 
exertions w h ich  were made to  trace this^ vesse l; 
tha t, in  the f irs t  instance, there was considerable 
a c tiv ity  on the p a rt of Messrs. P ritch a rd  in  th e ir  
endeavours to  find  th is  vessel; bu t I  suppose, as 
in  the o rd in a ry  course of th in gs  where there has 
been a fa ilu re  to  find  a vessel d u rin g  several 
years, the  means taken were no t so active as they 
had been. B u t ce rta in ly  I  do not see th a t there 
is an y th in g  to  show th a t there was any acquies
cence in  the im m u n ity  of the Bong Magnus, or 
any idea of abandoning the claim.

The resu lt therefore of m y judgm en t is th is, 
th a t there are circumstances w h ich w ou ld  make 
i t  the  d u ty  of the cou rt to  consider whether 
or not i t  has become im possible to  do jus tice  
in  the case by  reason of the delay w h ich  lias 
occurred, A s I  have said, i f  the vessel had 
never been here no such question need have 
arisen a t a ll. The vessel hav ing  come here, 
the question w h ich  arises fo r  m y considera
tio n  is w hether I  consider th a t i t  w ould be 
inequ itab le  in  the  ex is ting  circum stances th a t 
the p la in tiffs  should he allowed to  enforce th e ir  
c la im  against th is  vessel. I  come to  the  con
c lusion th a t the re  are no such circumstances. I t  
has no t been shown th a t the  m erits  of t lie  case 
cannot be gone in to . Several of the crew are 
liv in g , and m ay be forthcom ing . I t  is to  be 
remembered th a t the defendants w ou ld  certa in ly  
have the benefit, of every presum ption w h ich  can 
fa ir ly  be made in  th e ir  favour by  reason o f the 
absence o f witnesses. C e rta in ly , i f  the case is 
tr ie d  before me, I  should approach i t  g rea tly  
influenced by the f a c t - i f  fac t i t  should tu rn  out 
to be— th a t there are witnesses who cannot now 
be found upon whose evidence i t  would appear 
probable th a t the  case w ou ld  m a te ria lly  tu rn , i  
do no t doubt th a t th a t would be equally the case 
should the  action be tr ie d  by m y colleague. 
There is one o ther po in t before I  deal w ith  the 
suggestions w h ich  have been made as to the mode 
of tr ia l,  and th a t is as to the  change of owner
ship. I  am c learly  of op in ion th a t th is  is no t a 
change o f ownership, and i f  L were to  endeavour 
to  act upon the suggestion o f M r. Cohen, I  

V o l. YI., N. S.

should no t know  by w hat p rinc ip le  m v decision 
should be guided. Re has given some instances 
w h ich  he th in ks  show the in jus tice  w h ich would 
arise from  no t a llow ing  changes in  the ownership 
of shares to he taken in to  account. B u t the f irs t 
share sold a fte r a co llis ion  w h ich  gives rise to a 
c la im  m ust have a d iffe ren t value. I t  would be 
impossible to  define any tim e  at which i t  can be 
said th a t the change of ownership of shares is to 
he a bar to  the r ig h t  o f the in ju re d  person to 
pursue h is remedy. I  do not th in k  th a t M r. 
Cohen has argued th a t the question of in te rest is 
inconsistent w ith  S ir W a lte r P h illim o re ’s a rgu
ment. I  w i l l  not stop to  consider th a t now, bu t 
I  th in k  i t  r ig h t  to  say th a t I  do no t consider m y 
decision now in  any way whatever prejudices the 
argum ent w h ich  I  presume w i l l  be addressed to 
the cou rt w h ich  is to  determ ine i t  th a t the 
in te res t should not be fo rthcom ing  d u rin g  the 
period. I  have on ly fu r th e r  to  allude to  the 
proposals w h ich  were made by S ir W a lte r 
P h illim ore . I  do no t consider th a t I  have any 
r ig h t  to  impose those conditions. T ak in g  the 
view  th a t the p la in tiffs  are no t debarred by 
the ex is ting  circumstances from  pu rsu ing  th e ir  
remedy, I  have no r ig h t  to  say tha t they shall 
subm it to some va ria tio n  of the law  of evidence. 
B u t, as I  have said, every reasonable presum ption 
in  favour of the defendants ough t t o , be, and i f  
the case is tr ie d  before me w i l l  be, made, and i t  
w i l l  be expedient on the  p a rt of the p la in tiffs  to  
make such concessions as have been ind ica ted by 
B ir W a lte r P h illim ore , in  order th a t the  p la in 
t iffs  may by those means meet any prejudices 
w h ich  the 'c o u r t  m ig h t en te rta in  were such 
fac ilit ie s  w ithhe ld . I  do not impose th a t as a 
condition. 1 have no r ig h t  to  impose the con
d itio n  th a t som ething w h ich  w ould not in  o rd ina ry  
circumstances be admissible in  evidence should 
be adm itted. B u t I  do no t in  the least discourage 
any arrangem ent of th a t k in d  in  order to  guard 
against prejudice. I  therefore th in k  th a t the case 
m ust be allowed to proceed, and I  reserve the 
question of costs.

S o lic ito rs fo r the p la in tiffs , Pritchard and Sons.
Solic ito rs fo r  the  defendants, Botterell and 

Roche.

HOUSE OF LORDS.

Bee. 5, 8, 9, and 15,1890.
(Before the L ord C hancello r  (H a lsbu ry), Lo rds 

W atson, H er sc h ell , and M o rris .)
T redeg ar  I ron Company  v . O w ners  op th e  

C allio pe .
T h e  C a ll io p e , (a)

ON APPEAL PROM THE COURT OP APPEAL IN ENGLAND.
Damage —  Wharf—Obstruction in bed of river—  

Negligence.
Although it may be the duty of wharfingers in a 

public river, alongside whose wharf vessels lie 
to load and discharge, to warn the masters of 
such vessels of any unusual or extraordinary 
obstruction likely to injure them when coming 
alongside or leaving, it is not their duty to give 
information as to the condition of the ground 
alongside the wharf which is produced in the

(a) Reported by C. E. Malden, Esq,, Barrister-at-Law.
4 F
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ordinary way by the action of the tide and the 
user of it by vessels taking the ground.

The appellants were proprietors of a wharf on the 
river at N. There were two berths for vessels at 
the wharf, one alongside the wharf, and the other 
outside the first berth, near to mid-stream. 
When vessels were lying in these berths the 
action of the stream or tide caused a ridge of 
mud to accumulate between the two berths. There 
waS' evidence that the appellants were in the 
habit of scraping down at intervals the ridge so 
formed. By charter-party and bill of lading the 
respondents’ ship was to deliver her cargo as 
directed by the consignees. The cargo was con
signed to the appellants, and the ship was ordered 
by them to proceed to their wharf to discharge 
In approaching the wharf she grounded on the 
ridge of mud above mentioned and sustained damage.

Held (reversing the judgment of the court below) 
that there was no breach of duty on the part of 
trie appellants which could render them liable 
for the damage so caused.

The Moorcock (60 A  T. Rep. N. S. 654; 6 Asp. 
Mar. Law Gas. 373; 14 P. Div. 64) distinguished.

T his was an appeal from  a judgm ent of the 
C ourt of Appeal (L o rd  Esher, M .R., Cotton and

L ‘Ji )’ r ®P°rted  in  61 L- T. Rep. N . S. 
656 ; 6 Asp. M ar. Law  Cas. 440; 14 P. D iv  138 
who had reversed a judgm en t o f B u tt,  J „  reported 
oAi6 4 SP -M a r- L a ^  Cas. 359; 59 L . T. R epf N . S. 
yOl, in  favour o f the defendants, the present 
appellants.

The action was b rough t by the respondents, 
the owners o f the steamship Calliope, in  respect 
of damages sustained by the ship w h ile a ttem pt- 
m g to  come up to  a berth at a w harf o f the 
defendants, under circumstances w h ich  are fu l lv  
set out in  the judgm ents of th e ir  Lordships and 
in  the reports o f the case in  the court below.

Finlay, Q .C.,7. Walton, and A. Adams appeared 
to r  the appellants.

Barnes, Q.C., Robson, and Holman fo r  the  res- 
pondents. a

A t  the conclusion o f the argum ents th e ir  Lo rd - 
ships gave judgm en t as fo llows

The L ord Chancellor (H a lsbury).— M y  Lords •
I  cannot help th in k in g  th a t th is  case affords a 
somewhat im portan t il lu s tra t io n  of the necessity 
o f ca lling  upon lit ig a n ts  to place in  some w ritte n  
fo rm  of pRadm g the precise cause of action upon 
which they re ly  fo r I  th in k  th a t the tim e d u rin g  
w h ich  your Lordsh ips have been occupied and t h l  
tim e  w h ich  has been occupied in  the courts below 
has to  a considerable extent been the resu lt o f an 
osc illa tion  in  the m inds of the advisers of the 
p la in tiffs  as to  what was th e ir  cause o f action 
I  cannot en te rta in  a doubt, when I  look a t the 
fo rm  of the statem ent o f c la im  as i t  o r ig in a lly  
stood, th a t the cause o f action was o rig in a lly  
founded upon the no tion  tha t th is  vessel was in 
v ite d  to a berth, in  the s tr ic t and proper sense of 
th a t word, at w h ich  i t  was u n fit  fo r  a vessel under 
anv circumstances to  lie, and th a t by reason of 
the inequa lity  and unfitness o f th e 'b e r th  the 
vessel being brought there was strained and in 
ju red . I f  th a t had been the complexion o f the 
case, I  ce rta in ly  enterta in  no doubt tha t the  law 
as la id  down in  the earlie r cases and in  the 
la te r case of The Moorcock (60 L . T . Rep.

1ST. S. 654; 6 Asp. M ar. Law  Cas. 373; 14 P. 
D iv . 64) w ou ld  have been applicable to  th a t state 
of th ings. In  th is  case the w harfinger, who 
happens to  be the consignee, inv ites  the vessel to  
a p a rtic u la r place to  unload. I f ,  as i t  is said, to 
his knowledge the place fo r  un loading was im 
proper and lik e ly  to  in ju re  the vessel, he ce rta in ly  
ought to  have adopted one o f these a lte rna tives : 
e ither he ought no t to have in v ite d  the vessel; o r 
he ought to  have in fo rm ed the vessel w hat the 
cond ition  of th ings was when she was inv ited , so 
th a t the in ju ry  m ig h t have been avoided. B ut, 
g radua lly  as the case proceeded, i t  apparently 
occurred to  the parties th a t th is  ground could not 
be m aintained, and th a t the vessel i f  i t  had got 
there  would have been pe rfe c tly  w e ll able to lie  
there in  a f i t  and proper place fo r  un loading, and 
no in ju ry  w ould have resulted ; and then came an 
app lica tion  to amend, to  wh ich the learned judge 
acceded. The amendment is of th is  character, 
th a t the persons who were in  charge o f the opera
tio n  o f b r in g in g  the vessel to  the be rth  were 
g u ilty  of negligence. W hothosepersons were I  w il l 
say in  a moment. The nature of the negligence 
alleged is th is, th a t in  the o rd ina ry  cond ition  of 
th ings  a vessel of th a t d raugh t could no t p rope rly  
get to th a t be rth  a t the p a rtic u la r tim e  o f the 
tide , and a M r. G riffith s  is alleged to  have m isled 
the p ilo t and the captain as to  the safety w ith  
w h ich  th a t vessel m ig h t get the re  to  lie  there. 
Now, le t us see w hat the m eaning of th is  conten
t io n  is, and upon w hat g round i t  is suggested th a t 
the w harfinger and consignee was g u ilty  of the 
negligence im puted to  him . H e in  the f irs t  in 
stance, as he had a r ig h t  to  do, gave a d irec tion  
th a t the vessel should come and unload a t tha t 
w harf. I f ,  under no circumstances and at no tim e, 
the vessel could have gone to  th a t w h a rf— though 
in  tha t case, as I  th in k , a serious question would 
arise as to  whether i t  is no t fo r  the captain or the 
p ilo t, as representing the shipowners, to  make up 
his m ind  whether he can safely get to  th a t place o r 
not, and tom akeh ise lection  w hethe r he w ill o r w i l l  ■ 
not a ttem p t to do so w ith  a view  to safety— s till,  
i f  under no circumstances the vessel could w ith  
safety have gone there, and i f  he had re lied  on 
tha(t  statem ent fo r the  purpose o f g e ttin g  there, 
a d iffe ren t question would have arisen. B u t the 
facts do not raise th a t case, because, as I  under 
stand the facts re lied  upon, there is g iven in  the 
le tte r  the d raugh t of w a te r w h ich  under o rd in a ry  
circumstances may be expected at the p a rtic u la r 
tim e, and a t the same tim e  as th a t d irec tion  is 
g iven the w r ite r  says, “  B u t you r p ilo t - w i l l  te ll 
you w hat to  do.”  W hat is the m eaning o f such 
a phrase as th a t ? W ha t is the suggestion when 
the person to  whom the d irec tion  is g iven is to ld  
to  re ly  upon the p ilo t?  W ha t does a p ilo t do ? 
W hat is a p ilo t ’s d u ty  P I t  is im possible to 
doubt tha t, under o rd in a ry  circumstances, th a t 
w ou ld  mean th is  : T h is  is in fo rm a tion  w h ich  I  
g ive you fo r the purpose of fo rm in g  you r own 
judgm en t whether you can come there o r n o t ; 
tha t is to say, th is  is the  he ight o f water w h ich  
m ay be expected a t such and such a tim e, bu t 
you, the person in  charge o f the navigation  of the 
vessel, the captain, o r the p ilo t, m ust fo rm  you r 
own judgm ent upon the m atter, and you m ust 
not expect me to  g ive you a w a rra n ty  th a t tha t 
ne igh t of w a te r w i l l  exist, bu t you, the  captain o r 
the p ilo t, m ust fo rm  you r own ju dg m en t upon i t  
and m ust act accordingly. U nde r the p a rtic u la r
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circumstances o f th is  case i t  appears th a t the 
u tm ost amount o f w ater which could possibly be 
expected at the top of the  tide  was 18ft. Dm., 
and th a t depended upon a comparison between 
the B a th u rs t Basin a t B r is to l and th is  lre d e g a r 
W h a rf, between w h ich  there was said to  be, under 
the  o rd in a ry  cond ition  of th ings, a difference of 
tw o  feet in  favour o f the Tredegar W ha rf, lh e  
vessel in  question was d raw ing  a ft 18tt. din. 
and a t the top of the t id e ; therefore, assuming 
eve ry th in g  to  be norm al in  the condition of th ings  
w ith  w h ich  the  parties were dealing, there would 
be six inches to  spare, and th a t was a ll. L he tacts 
appear to  be th a t about a hour and a h a lf before 
the top of the  tide  the vessel attem pted to  get in.
I  th in k  i t  is id le  to  say th a t she was there fo r  the 
purpose of a ttem p ting  to  get in  at the top of the 
tide l I t  is  m anifest to  me from  the evidence 
th a t she attem pted to  get in  long before the state 
o f the  tide  would have ju s tifie d  her do ing so, and 
i t  was as absolutely certa in  as any ca lcu la tion 
could make i t  no t on ly th a t she was lik e ly  to  
ground, b u t th a t she m ust gr°,un^ l f  a t" 
tem pted it .  Then i t  is said th a t M r. G riffith s  en
couraged the p ilo t and the captain to  come in , 
and in  fac t the  phrase is used th a t he gave 
orders'.”  I  th in k  in  the course of the argum ent 
i t  has been su ffic ien tly  po in ted ou t th a t the use 
o f those words is inaccurate i f  understood in  the 
sense th a t M r. Barnes has re lied  on. T ha t a fore
m an who is concerned w ith  the regu la tion  and 
management o f the w harf, in  a certa in  sense 
“  gives orders ”  is  tru e  enough. He has a r ig h t  
to  assume th a t the captain and the p ilo t who are 
na v ig a ting  the vessel alongside the  w harf w i l l  
navigate her sa fe ly ; bu t when i t  comes to 
a question of w ha t p a rtic u la r position along
side the w h a rf or w hat b e rth  the  vessel 
is  to  occupy w ith  reference to  the load ing and 
un load ing o f the goods the person on the w h a rf 
is the person to  give d irections a t w hat p a rtic u la r 
p a rt of the w harf, and how the  vessel shall be 
m oored; because w ith  reference to  the cranes 
and o ther m achinery a t the w h a rf fo r  loading 
and un loading the  vessel i t  m ay be im portan t 
th a t the person in  charge of the w harf should 
g ive such directions, and accord ing ly M r. 
G riffith s  appears to  have given such directions. 
B u t is i t  contended fo r a m om ent th a t e ithe r the 
captain o r the p ilo t  would understand th a t M r 
G riffith s ’ position there  was such th a t he was in  
a position to  g ive orders to  the captain or the 
p ilo t  w ith  reference to  the approach of the vessel, 
o r in fo rm a tio n  as to  the w a te r she w ou ld  draw P
The ab surd ity  of such a P[°P°«lt l0 n  th is  oues^
apparent when i t  is remembered th a t th is  ques
t io n  no t on ly  depends upon the absolute depth of 
the w ate r e fther a t the top of the tid e  o r an hour 
and a h a lf before it ,  bu t also has re la tion  to  the 
d ra ug h t o f the vessel, w ith  w h ich  th e L ^ ftfm iU a r 
the p ilo t m aybe supposed to  be Pel f e^ fa™ ^ r ’ 
b u t w h ich  w ou ld  be to ta lly  unknown to M r 
G riffith s  on the w harf. T ha t words which 
appeared to  resemble orders may have been used 
by M r. G riffith s  when once the d iff ic u lty  had 
arisen and i t  was found th a t the vessel was 
incapable of reaching the w harf, is  exceedingly 
lik e ly . 1 should concur w ith  B u tt,  J. in  the 
op in ion tha t, w h ile  each side perhaps has given a 
colour to  the p a rtic u la r language used, i t  is 
extrem ely lik e ly  th a t M r. G riffith s  used words 
which, understood lite ra lly  and w ith o u t reference

to the  re la tions ex is ting  between M r. G riffith s  
and the captain o r the p ilo t, m ig h t m  one sense 
be described as o rd e rs ; b u t that, he gave orders 
in  the sense of a command in  re la tio n  to  the 
approach o f the vessel to the side o f the w harf, or 
th a t they so understood i t  or placed any reliance 
upon his words as being orders, I  ce rta in ly  do no 
believe. B u t we are no t le ft  w ith o u t guidance 
upon the subject, because the captain and the 
p ilo t themselves give, to  m y m ind, an absolutely 
overw helm ing p roof th a t they knew pe rfectly  
w e ll th a t w hat they were do ing was an operation 
attended w ith  r is k , fo r  the p ilo t h im se lf said th a t 
he w ou ld  not undertake the  r is k  because he knew 
th a t he m ig h t lose his certifica te , and th a t i f  i t  
was done i t  m ust be done upon the respons ib ility  
o f the captain. Now , w hat does th a t disclose r 
In  the  f ir s t  place, i t  discloses an absolute in te n 
tio n  no t to  re ly  upon any “  orders ”  supposed to 
have been given to  th e m ; and in  the second place, 
i t  also shows th a t they  knew th a t the operation 
was one w h ich  was attended w ith  danger. That 
b rings me to  the next po in t, w hat was the  danger t 
The danger was a danger w h ich  has in  fac t been 
recognised by the p ilo t in  the ve ry  f irs t  p a rt of 
his evidence.’ H e knew there were these inequa li
ties in  the bed of the r iv e r, inequalities ow ing to 
the na ture  of the r iv e r, to  the na ture  of the soil 
of the bed of the  r iv e r, and in c ide n t to  the o rd i
nary user of the bed of the rive r. U nder those 
circumstances i t  is  suggested th a t there was 
some d u ty , before any vessel came m, th a t th is  
p a rtic u la r b e rth  should be scraped even, so tha t 
the vessel should lie  on an even keel the moment 
th a t she got up to  w ith in — I  do n o t know  th a t 1 
am able to  g ive verbal expression exactly to  w hat 
is suggested— b u t to  w ith in  some reasonable d is
tance o f the w harf, w ith in  w hat I  th in k  (M r  
Robson called “  the sphere of the operations. i  
am no t qu ite  certa in  th a t was not a phrase which 
was very a d ro itly  used, because i t  would compre- 
hend som ething th a t was so vague th a t one can
no t qu ite  grasp it .  The b e rth  its e lf is  adm itted  
now to  have been pe rfe c tly  proper to  be in , and 
how fa r  th is  alleged respons ib ility  to r  the 
approach to the  b e rth  extends I  re a lly  do no t 
know. I  suppose, to  p u t i t  most m  favo u r of the 
respondents, i t  would be suggested th a t i t  extends 
as fa r  as vessels com ing in  and ly in g  at th is  
w h a rf by ly in g  a t th a t w h a rf raised the ridge  
upon w hich so m uch has been said. Now , upon 
th a t subject, whenever the question does arise, 1 
hope I  shall keep m y  m in d  p e rfe c tly  free to  have 
i t  discussed; b u t i t  is absolutely new to  me to  
find  th a t there is by law  a respons ib ility  or an 
ob liga tion  upon everybody us ing the r iv e r  in  a 
n a tu ra l and norm al way and by ly in g  on m ud 
flats ra is ing  by  the operation described some ot 
these inequalities, so th a t another vessel com ing 
in  and ly in g  there transversely m ig h t suffer in 
ju ry . I t  ce rta in ly  is a new proposition fo r  w h ich 
I  should lik e  some a u th o rity  before a ffirm in g  th a t 
such an ob liga tion  exists by law. I  can on ly  say, 
from  one’s knowledge of th a t p a rt of the world , 
th a t i t  w ou ld  be an ob liga tion  w h ich  w ould raise 
a ve ry  serious question indeed, because in  pa r
tic u la r  states of the w ind  m any hundreds of 
vessels may be seen ly in g  on C a rd iff flats, and 
lyins: side by side ; and the character of the m ud 
there is very  much the same as th a t of the m ud 
in  the U s k ; and i f  upon those vessels o r th e ir  
owners there is cast an ob liga tion  when they sail
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away a fte r the tide  has come in , having le ft th is  
impression, to  remove those ridges and fla tten  
them  again, or i f  they neglect to  do so to  be sub
je c t to an action by the  owner o f some other 
vessel th a t comes in  a fterw ards and lies across the 
ridges, i t  throw s an ob liga tion  on the shipowners 
which, I  th in k , they w il l  do w e ll to  consider I t  
ce rta in ly  is a ve ry  serions and im portan t propo 
s itio n  to la y  down, and one fo r w h ich I  ce rta in ly  
should require  some au tho rity . Then, the acci- 
• haPPened in  th is  way, the contention
is th a t th is  ob liga tion  exists, and tha t, to  p u t i t  
p la in ly , there was a hard substance le ft in  fro n t 
o f th is  berth w h ich  ought to  have been cleared 
away, and th a t by reason of its  no t having been 
cleared away th is  accident happened W AV, 
regard to th a t w h ich  is in  p la in  term s the con
ten tion  wh ich has been made, a ll I  shall say Uüon 
th a t pa rt o f the case is, th a t I  do not know 
w hether t i ia t  is  so o r n o t; bu t one d iff ic u lty  fe 
tha t there is no evidence. That th is  vessel was 
in ju re d  by ly in g  in  the place where she d id  lie  is 
certa in, b u t ne ither shipowner nor w h a r f in L r  
ever intended th a t she should lie  there X  
mode m  w h ich  she got stuck o rig in a lly  I  have 
already re ferred to ; bu t i f  i t  is said th a t t W  
was not the norm al condition of the bank in  tha t 
place, a ll I  can say is I  have no evidence tha t 
th a t was so. There is the theoretic evidence ( Î  
adm it) th a t whenever tw o vessels lie  there they 
raise th is  r id g e ; b u t I  do not know when two 
vesseis d id  lie  there ; ce rta in ly  there is no evidence 
o f th a t sort before us I f  two vessels d id  lie  there 
I  do not know th a t the ridge  th a t was raised by 
th e ir  ly in g  there has not been scranod ' 7 
Then i t  is said, ‘ ‘ W ell, but th a t lies S i n  t Z  
knowledge of the defendants.”  In  one sense t W  
is qu ite  true. There is no pretence of i t  on S e

o her+. i ld ! i!  *aS.d 4l t  18 Pa rt of the case fo r the p la in tiffs  th a t th a t am ount of negligence is in ihl 
management of the w harf. T h f t  ?s pa rt of fu® 
evidence w h ich  the p la in tiffs  ought to  give a îd  
the p la in tiffs  have given no such evidence I  
do no t know when they last scraped the place 
and I  do not know th a t two vessels ever d id  lié 
there before tins vessel, a fte r the last scrap ing  In  
the resu lt i t  appears to  me tha t, p u ttin g  i t  upon 
the grounds upon which th.s case was o rig in a lly  
pu t, there is a complete answer to i t  • and 
i t  upon the grounds w h ich  have b e C g S f l f  
b rough t fo rw ard  m  lieu  of those o rig in a lly  hi 
sisted upon the whole case is le ft absolutely 
w ith o u t evidence. The on ly explanation th a t Î  
can g ive o f th a t is, th a t the p a rticu la r cause of 
action had no t occurred o rig in a lly  to the advisers 
o f the p la in tiffs . M uch as I  respect any -judg- 
m ent of the C ourt o f Appeal (pa rticu la rly  on 
such a case as th is), when presided over bv the 
M aster of the Rolls, when I  look to see the grounds 
upon which the  judgm ent of the C ourt of Appeal 
proceeded in  tins  case, i t  appears to me th a t they 
have assumed a state of facts w ith o u t evidence 
to  support i t ,  and one which fo r m y own pa rt I  
am unable to affirm . I  therefore move yo u r Lo rd - 
ships th a t th is  appeal be allowed, and th a t the 
respondents pay to  the appellants th e ir  costs, both 
here and below, and th a t there be a re tu rn  of the 
1000L paid as a condition o f th is  appeal.

L o rd  W atson.— M y Lords : Upon the facts 
proved^ th is  appears to  me to be a very  p la in  
case. The cargo of the Calliope, consisting of 
iro n  ore, was de liverable at N ew port to the

'he Calliope. [H. of L.

ku?6 ra?kj-comPany- who were indorsees o f the 
v x - j i They were also in  the occupation

ot a t id a l w harf w ith in  the lim its  o f the po rt of 
de live ry  known as the Tredegar W h a rf. On the 
a rr iv a l o f the Calliope a tN ew port, about 2.30p.m. 
on baturday, the 29th Jan, 1886, the captain 
received ins tructions from  the appellants to  
b ring  her alongside the Tredegar W h a rf fo r  dis- 
charge. The vessel, wh ich drew 18ft. 3in. a ft, 
and 14ft. / in . forw ard , d id  not then proceed to  
i because the p ilo t advised th a t the
depth of w ater a t the next tide  w ould be insu ffi
cient. On the afternoon o f the same day the 
captain received a note fro m  G riffith s , tra ffic  
lorem au to  the company, in  these term s : “  Y ou 
can b r in g  you r steamer s.s. Calliope to the 
ire de ga r W h a rf M onday m orn ing ’s tide , as we 
have two feet more w ate r than a t B a th u rs t 
"asm . P ilo t w il l te ll you w hat to do.”  The 
spring  tides were ju s t beginning, and i t  was, in  
w y  opinion, a m a tte r le ft  en tire ly  to  the p ilo t, 
who knew the d raugh t and t r im  o f the vessel, to 
' l l  w hether she could be safely berthed on the 
Monday m orn ing, o r m ust w a it fo r  the tide  of 
Monday afternoon or Tuesday m orn ing. The 
captain, who was n a tu ra lly  anxious to  avoid delay, 
read G riffith s ’ com m unication to  the p ilo t. He 
adm its th a t the p ilo t at once said th a t he d id  not 
th in k  there  would be w ater enough on M onday 
m orn ing The p ilo t says th a t be no t on ly 
expressed th a t opin ion, bu t d is tin c t ly  to ld  the 
captain tha t, inasmuch as he would in cu r the ris k  
ox losing his certifica te , he would not take the 
vessel to Tredegar W h a rf on M onday m orn ing  
upon his own account, a lthough he was w illin g  to 
make the a ttem p t i f  the captain would undertake 
responsib ility  fo r the consequences. The captain 
1 +1 k . t  such a statement was made to  him ,

u t the p ilo t ’s evidence is corroborated by two 
witnesses who were present on the occasion, 
x here are tw o berths a t the Tredegar W harf, one 
a ongside the quay and another ju s t outside it,
■ which vessels lie when stranded by the reced- 

G' The Calliope was destined to the inner 
n- f Vi.’ and ^  *s not now disputed tha t i f  she had 

xu f 6 sbe W0UM  have la in  in  perfect safety. 
i * ,.la t Payt  ° f  the r iv e r  Usk the foreshore is 

bo«6 • C0r0P0sed o f mud, va ry ing  in  consistency, 
omu\S Jla rde r and harder as i t  approaches 

t ' unde rly ing  rock. A  loaded vessel when 
o f A A Pr,esses upward the mud on e ither side 
xlq. ’ ancl when tw o vessels are ly in g  side by side 
be! P ^ T 1'6 tends to fo rm  a ridge  of m ud 
F rom +L thenb  which remains a fte r they leave. 
m'H A ? ,aotlon o i the r iv e r  a deposit of m uddy 

^  ilccumulates upon the foreshore. The 
,  company are ne ither owners nor lessees 

thev 1, ores^ ore. upon w h ich  th e ir  w h a rf a b u ts ; 
public ; , ! i n°  r i i?ht except as members of the 
r in a r iin  1 th e ir  position as occupiers of
its  ad iacfinl^ 8 \VeS t  *Jem a use of the r iv e r and 
and' nnlnnxT 80 u m , io r  _the purpose o f loading 
pub lic  cannot8  C1'a ft w¥ ch the members of the 
They cannot * .e“ l?T w ith o u t th e ir  permission, 
of the fore v lu t ° r t ° re w ith  the na tu ra l condition 
a f f £  the flo 0rBi?n L lly  Way w hlch could possibly 
S  the r iv e r or its  na v iga tion ; and
upon are m il  operations as they may venture
the ow ners 'o f  PtheteUt<ld by l 1*0 ta c it  consent of 
appellant B°lum . I t  appears th a t the
tlie  Usk are i i f t h e  f f ' l A  ° th ?r  w harfinKers upon the habit at in te rva ls  of ten days



MARITIME LAW CASES. 589

H . o f  L . ]  T r e d e g a r  I r o n  C o m p a n y  v . O w n e r s  o f  t h e  C a l l i o p e  ;  T i i e  C a l l i o p e .  [H .  o f  L.

o r a fo r tn ig h t of rem oving from  th e ir  berths the 
m ud deposit, because i t  impedes the floa ting  of 
vessels w ith  the rise of the tide, and also o f scrap
ing  down the ridge  or m ud bank between the 
berths.

On the M onday m orn ing  the Calliope was taken 
up the r iv e r  under steam u n t il she passed the 
Tredegar W harf. She was then tu rned  round 
to  port, and her course d irected s tra ig h t to the 
w harf. W hen her stem had got w ith in  a few feet 
o f the lower end of the quay her stern took the mud, 
and attem pts made to be rth  her, by  w arp ing her 
stern towards the upper end of the quay, proved 
unsuccessful. The tim e  at w h ich she attem pted 
to  reach the be rth  was sho rtly  a fte r 4 a.m., more 
than an hour before f u l l  flood. She d id  not 
floa t at the  top  o f the tide , and, a t low  water, 
her stem and stern were fast in  mud, w h ils t 
am idships she rested upon, and was p a rtly  sunk 
in to  the ridge  already described, w h ich  had been 
scraped down, as usual, about a fo r tn ig h t 
previously. In  th a t position her h u ll suffered 
damage, fo r  which her owners are now seeking to 
make the appellants responsible. The sole cause 
of the action disclosed in  the respondents’ state
m ent of c la im  was, th a t the be rth  w h ich  the 
appellants d irected the Calliope to  occupy was 
u n fit  fo r th a t purpose, be ing “ in an uneven, 
dangerous, and defective condition.”  H ad i t  
been shown th a t such was the fact, and th a t the 
in ju r ie s  sustained by the Calliope were due to 
th a t cause, the present case w ou ld  have been 
w ith in  the  p rinc ip le  fo llowed both by the 
A d m ira lty  judge and the C ourt o f Appeal in  The 
Moorcock (60 L . T . Rep. N . S. 654; 14 P. D iv . 64). 
I n  the  course of the t r ia l  before B u tt ,  J., the 
respondents p u t fo rw a rd  two new grounds of 
action, and asked leave to  amend th e ir  pleadings 
in  o rder to  in troduce them. One amendment 
was allowed by the  learned judge, “  in  order to 
raise the question of negligence on the pa rt of 
G riffith s , upon the assum ption th a t he wa,s in 
tru s te d  w ith  the a u th o r ity  to b r in g  th is  ship in, 
and th a t his acts were the acts of the  defendants.”  
The second amendment proposed, to the effect 
th a t the  statem ent in  G riffith s ’ note as to  the 
excess of w a te r a t the w harf beyond its  depth at 
B a th u rs t Basin was a m a te ria l m isrepresentation, 
by  w h ich  the  captain and p ilo t were m isled, was 
reserved fo r consideration a fte r the evidence was 
completed. So fa r  as concerns the_ amendment 
allowed, i t  is obvious th a t B u tt,  J • d id  not attach 
im p lic it  credence to  the account o f G riffith s ’ 
actings g iven by the Calliope witnesses, which 
was con trad ic ted by G riffith s  h im se lf and o ther 
witnesses fo r the appellants. B u t, assuming th a t 
account to be true , i t  fa lls  fa r  sho rt of showing 
th a t G riffith s  was e ither _ in tru s te d  w ith  or 
exercised a u th o r ity  in  b r in g in g  the vessel to  the 
w harf. The fa ir  inference to  be derived from  i t  
is, in  m y opinion, th a t the whole charge of n a v i
g a ting  the vessel, and of b r in g in g  her alongside 
the  quay, was fro m  f irs t to  last in  the hands of 
her officers and p ilo t, and th a t G riffith s  d id  and 
said no m ore than m ig h t n a tu ra lly  have been 
expected o f a w h a rfin ge r’s servant who was assist
in g  to  w arp  and m oor her. The o ther amend
m ent, which was no t expressly allowed, bu t was 
dealt w ith  by  B u tt,  J. in  the course of his ju d g 
ment, to equally w ith o u t foundation in  fact. I  
th in k  w ith  B u tt,  J., th a t the representation made 
by G riffith s  was substan tia lly  true . A ccord ing

to  the  reg is te r kep t from  actua l observation a t 
B a th u rs t Basin the extreme depth of w ater there 
on the m orn ing  i l l  question was 16ft. ; adding 
2 ft., th a t w ou ld  on ly  g ive 18ft. a t T redegar 
W h a rf, whereas the a fte r pa rt of the Calliope was 
d raw ing  18ft. 3in. F o r these reasons B u tt,  J. 
dismissed the su it. On appeal his judgm en t 
was reversed by L o rd  Esher, M .R . w ith  Cotton 
and L ind ley , L .JJ ., who condemned the present 
appellants in  costs and damages. T h e ir Lo rd - 
ships d id  not deal w ith  any of the questions 
raised in  the cou rt below, b u t rested th e ir  
decision on the ground, th a t the appellants were 
lessees of a portion  o f the r iv e r  bed ex adverso 
of th e ir  w harf, in c lu d in g  the space between the 
berths, and th a t they had fa iled  in  th e ir  duty_ to 
those in  charge o f the Calliope by  neglecting 
e ither to  remove the ridge  o r to  warn the 
Calliope o f its  existence. In  th e ir  argum ent at 
you r Lo rdsh ips ’ bar the respondents m a in ly  re lied 
upon the cause of action w h ich  has been affirm ed 
by  the  C ourt of Appeal. I  hesitate to  a ffirm  
the p rinc ip le  th a t a cou rt of rev iew  ough t to  
en te rta in  a new ground of action, o f w h ich  the 
defendant had no previous notice, based upon 
inferences of fac t derived from  evidence directed 
to  o ther points, inferences w h ich  the  defendant 
m ig h t possibly have been able to  exp la in away or 
con trad ic t i f  he had been requ ired to  lead proof 
w ith  reference to  them. B u t in  the present case 
I  am satisfied th a t the inferences w h ich the C ourt 
of Appeal has drawn are not w arran ted  by the 
evidence. The assumption th a t the appellants 
were lessees of the r iv e r  bed is expressly 
negatived by the on ly passage in  the depositions 
to  w h ich  the respondents were able to  refer. Y e t 
i t  seems to  have been regarded as an im portan t 
fac to r in  the case, and L ind ley , L .J . says th a t 
“  the learned judge in  the cou rt below fa iled  to  
a ttr ib u te  suffic ient w e igh t to  the fac t tha t the 
ship was in ju re d  by g round ing  on the ground of 
the defendants.”  I  do not doubt th a t there is a 
d u ty  incum bent upon wharfingers in the position 
of the appellants towards vessels w h ich  they in 
v ite  to  use th e ir  berthage fo r the purpose of 
load ing from  or un loading upon th e ir  w h a r f ; 
they are in  a position to  see, and are in  m y 
opin ion bound to  see, w hether the berths them 
selves and the approaches to  them  are in  an 
o rd in a ry  and reasonable cond ition  o f safety fo r 
vessels com ing to  and ly in g  a t the w harf. I f  the 
approach to the be rth  is impeded by an unusual 
obstruction , they m ust e ither remove it ,  or, i f  
th a t cannot be done, they m ust g ive due notice of 
i t  to  ships com ing there to  use th e ir  quay. I  
th in k  i t  w ould be a ltoge ther unreasonable to ho ld 
th a t the rive r-bed in  fro n t o f the Tredegar W h a rf 
was no t in  an o rd inary  condition of safety unless 
i t  was kep t as level as a b i llia rd -ta b le ; the  e v i
dence shows th a t in  the r iv e r  Gsk the s trand ing  
o f a vessel necessarily occasions a certa in  rise of 
the  m ud above the adjacent le v e l; th a t the creation 
of such a ridge  as th a t between the appellants’ 
berths is inc iden ta l to  a ll the wharves on the 
r iv e r  as w e ll as th e irs ; and also th a t the scrap ing 
down o f such ridges a t in te rva ls  of tim e  is the 
usual and on ly  m ethod which has been fo llowed 
a t a ll these places fo r  enabling vessels to  enter 
the  inne r be rth  in  safety. I t  is proved th a t the 
appellants had not neglected to  take the usual 
precautions fo r  reducing the  ridge  ; and i t  is no t 
even suggested in the evidence tha t, on the occa-
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sion when the Calliope stranded upon it ,  the 
ridge  had a tta ined  greater dimensions o r he ight 
than i t  usua lly  d id  before the process o f scrapin» 
came to be repeated in  course. In  these circurm  
stances I  find  i t  im possible to im pute negligence 
to  the appellants. I  do no t th in k  th a t a seaman 
of o rd inary  s k il l would have experienced d iff i
c u lty  in  ascerta in ing when the tide  would be of 
sufficient depth to ca rry  the Calliope safely in to  
the inne r b e r th ; and I  can ha rd ly  conceive con
duct more reckless than th a t of the persons 
in tru s te d  w ith  the d u ty  of tak in g  her there, 
th e y  knew th a t safe access was a mere question 
of tim e, and th a t by w a itin g  fo r h igh  water on 
the Monday afternoon, o r Tuesday m orn ing  at 
fu rthe s t, i t  could be secured. The p ilo t d id  not 
th in k  th a t there w ould be enough w a te r; he 
knew th a t the a ttem p t to  take her in  would’ pu t 
h im  in  p e ril o f losing his ce rtifica te ; and the 
captain, who seems to have had no personal 
knowledge of the loca lity , was aware of the 
p ilo ts  opinion. B o th  were in  fau lt, and i t  is 
unnecessary to  consider the p ropo rtion  of blame 
a ttach ing  to  c ithe r, because the present case is 
between ship and w harf, and the ship m ust be 
answerable fo r  w hat they d id  e ither s ing lv  or 
jo in t ly .  6 *

One other observation occurs to  me udo ii +V,P 
facts of this. case. I  th in k  i t  is c learlyPp” oved 
th a t the existence of the ridge  was not the 
cause which prevented the vessel from  ge tting  
in to  berth. I t  has never been suggested th a t th? 
m uddy solum upon which her f t e r n l s t  part  
rested was in  an abnormal or unsafe condition 
e ither as regards level o r otherwise. Accord ing 
to  the captain whose evidence on the po in t is un- 
contradicted, her stern on ly was aground u n t il a fte r 
the tide  began to  ebb, when fo r the f irs t tim e she 
grounded am idships : so tha t u n t il she grounded 
on the ebb her m idships m ust have been afloat 
above the ridge  fo r  the period of an hour at least 
D u rin g  th a t period efforts were made to warp 
her in to  the b e r th ; and i t  is p la in  tha t these 
were defeated, no t by  the ridge, bu t by the  fact 
tha t her stern was too fast in  the m ud Tf AT! 
g round ing  of her s tern was due to the negligence 
of those in  charge of the Calliope, I  cannot under- 
stand upon w hat p rinc ip le  the appellants could 
be made responsible fo r her being held fast by 
the stern in  such a position th a t she stranded 
upon and was in ju re d  by the ridge  when the tide  
ebbed. I  therefore concur m  the judgm ent 
posed by the L o rd  Chancellor. ' S P

L o rd  H E U s c .H E L L .-M y  L o rd s : I  am of the same 
opinion. I  th in k , as m y noble and learned friend  
has pointed out, th a t there was some misaonre- 
hension on the p a rt of the learned judges in  the 
cou rt below w hich influenced th e ir  decision and 
led, to  some extent at a ll events, to th e ir  d iffe ring  
from  the learned judge whose judgm ent thev 
were review ing. W ha t I  conceive to  have been 
the  misapprehension is p u t most po in ted ly  in  
the  ju dg m en t o f B ind ley, L .J ., who says th a t 
he th in ks  suffic ient w e ight was not g iven by the 
learned judge in  the cou rt below to  the fac t tha t 
th is  ship was in ju re d  by ground ing  on the land 
o f the defendants;”  and la te r on he speaks of 
them  “  as occupiers o f the place and having con
tro l o f the bed o f the r iv e r,”  and says th a t th is  
“  was no t su ffic ien tly  attended to  by the  learned 
judge in  the cou rt below.”  B o th  the M aster

of the Ro lls and Cotton, L .J., speak o f the 
defendants hav ing  been lessees of the p a rticu la r 
pa rt of the bed of the r iv e r where the accideut 
occurred. Now, the learned counsel fo r  the 
respondents being pressed upon th is  po in t have 
en tire ly  fa iled to  show the s ligh test foundation 
to r  any such a llegation. I  do no t understand 
tha t the appellants had in  any way whatsoever a 
contro l of th is  pa rt of the r iv e r  ; nor do I  th in k  it  
is accurate to say, as was said by Cotton, 

."•> th a t the unevenness of the bed of the 
r iv e r  was caused by the appellants m ooring fo r 
th e ir  own purposes vessels opposite th e ir  w harf. 
1 he real position  of th ings I  take to  be th is  : 
t ersons na v ig a ting  the r iv e r  w ith  vessels have a 
r ig h t to discharge those vessels at any convenient 
and suitable w h a rf along its  course, and when a 
vessel grounds and lies near a w harf fo r the  p u r
pose o f d ischarging, th a t is as much a n a tu ra l use 
by the vessel of the r iv e r  as is her use in  being 
water-borne to  the place where she is to  d is 
charge, and when she is in  tha t position fo r the 
purpose of d ischarging, her s itua tion  there and 
the discharge are as m uch a m a tte r o f her con
cern as they are of the w harfinger’s, and are as 
essentially a p a rt o f the mode of using the r iv e r  
fo r the purposes o f navigation as any other, 
f  • „ re^ore P approach the case fro m  an en tire ly  
different, standpoint, w ith  a ll respect to  the 
learned judges in  the cou rt below. I t  appears to 
me th a t these ridges o r elevations in  the bed of 
the r iv e r were caused by the use o f the r iv e r  by 
vessels na v ig a ting  i t  in  one of the o rd ina ry  modes 
m  w hich a r iv e r  is used ; and to  a ttr ib u te  them  
to the w harfinger, to  speak of them  as i f  they 
were h is w o rk  and the resu lt of acts done by h im , 
is, m  m y judgm ent, w ith  a ll respect, to  m isappre
hend the rea l state of th ings  and the re la tions of 
the parties. N o  doubt i t  is to  his advantage th a t 
ships should discharge at his w harf. On the 
ru 6r hand’ ^  *s an advantage to  the ships tha t 
they should go to  the place of discharge where 
com m ercia lly the products w h ich  they ca rry  are 
t u r n e d .  Therefore, I  am by no means p re
pared to  say th a t there was any legal ob ligation 
on the pa rt of the appellants, when vessels had 
been ly in g  a t th e ir  wharf, to remove a ll uneven
ness fro m  the bed of the r iv e r  in  order th a t i t  
m ig h t become a pe rfe c tly  level surface again, any 
” 0?-"T. vaTT ^ ere was an ob liga tion  on the ships 
which had caused the elevation to  remove th a t 
6 ■ T f j lon. themselves. I  w i l l  deal in  a moment 
w ith  duties w h ich  m ig h t, under certa in  c ircu m 
stances, conceivably arise w h ich  m ig h t cast an obli-
fk  I° Îi.Upon ^ le w harfinger, bu t I  am on ly  saying 

at the mere fac t th a t vessels so lie  and cause 
iff.erence o f elevation in  d iffe ren t pa rts  of 

e r iv e r  does not in  its e lf appear to  me to 
nvo ve necessarily any such ob liga tion  as is 

suggested. °
Now, I  do no t fo r  a m oment deny th a t there is a 

a u ty  on the p a rt of the owner o f the w harf to  those 
" f i  . !nvltes to  come alongside th a t wharf, 

f f d a d a ty  T  which the condition of the bed of the 
in , a<̂ 30 ln inS th a t w h a rf m ay be invo lved. B u t 
the i G Pre?eil t _case we are not dealing, as were 
r i l l  arned judges in  the  cases w h ich  have been
r  v e rb ? -tUSu  a a condition  of the bed of the 
,  I f f  lts e lf dangerous, th a t is to say. which is
com ing nt f ° ? Sari 1/  t0  ,irlTOl™ danger to  a vessel 
a n d w fa r  ” Sf j  T  w h a rf in  the o rd in a ry  way ; 
and we are no t dealmg w ith  a case of w hat I  may
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ca ll an abnorm al obs truc tion  in  the  r iv e r— some 
fo re ign  substance o r some condition no t a ris ing  
from ” the o rd in a ry  course of navigation . I f  the 
m isch ief had arisen from  the bed of the r iv e r  
ad jo in in g th e  w harf be ing in  such a cond ition  tha t 
a vessel in v ite d  there could not, even i f  she had 
come in  at the m ost f i t t in g  and proper tim e  of 
tides, have la in  there in  safety, i t  may w e ll be th a t 
there w ou ld  have been a cause of action. B u t the 
p e cu lia rity  of the present case is, th a t i t  was a ll 
a m atte r of tim e and degree ; w hether i t  was safe 
to  come or no t depended upon a v a rie ty  of ele
ments. There was no necessarily inherent danger 
in  the  condition of the bed of the r iv e r. I f  th is  
vessel had been of a somewhat lig h te r  d raugh t 
she m ig h t have come safely to  th is  w h a rf when 
she did, and, hav ing  go t safely in, have remained 
un in ju red . I f ,  on the  o ther hand, being o f the 
d raugh t th a t she was, she had w aited fo r a la te r 
tim e  of tide , she m ig h t equally have come in  
safely, and have discharged her cargo absolutely 
un in ju red . B u t the m isch ie f arose from  the fac t 
that.' being of the d raugh t she was, she came at 
the tim e  she did, and attem pted then to  do th a t 
w h ich  she m ig h t safely have done la te r, or th a t 
w h ich  a vessel of a lig h te r  d raugh t o r a more 
even kee l m ig h t have done at th a t tim e. How, 
under those circumstances, apart from  the ques
t io n  of representation, w ith  w h ich  I  sha ll deal in  
a moment* can i t  be said th a t there was a breach 
of d u ty  on the p a rt of the  appellants P W ha t was 
th e ir  d u ty  P W as i t  to keep the bed of the r iv e r  
ad jo in ing  th e ir  w h a rf in  such a condition as th a t 
a t a l l tim es any ship, however heavy her draught, 
m ig h t come in  ? Such a proposition  sure ly can 
ha rd ly  be contended for. Then w hy was there an 
ob liga tion  in  respect o f th is  ship at th a t pa r
tic u la r  tim e, o r a t any p a rtic u la r tim e  indeed 
th a t could be named P ( I  mean, o f course, apart 
fro m  the alleged representation.) T ha t I  am 
w h o lly  unable to  see. Therefore, th a t proves th a t 
th is  case d iffe rs a ltoge ther fro m  any of those 
w hich have been cited, because here the  accident, 
such as i t  was, arose en tire ly  fro m  the c ircum 
stance o f a vessel w ith  th is  d raugh t com ing in  
on th is  p a rtic u la r tide. I  have said tha t, i f  the 
obstruction  w h ich  created the d iff ic u lty  in  the 
approach o f th is  vessel to  the  w harf a t th is  p a r
tic u la r  t ide  had been one caused by some unusual 
and ex trao rd ina ry  circumstance, w h ich  those 
n a v ig a tin g  the r iv e r  w ould have no r ig h t  to 
antic ipate, bu t known to  the w harfinger, then I  
qu ite  agree th a t some d u ty  on his p a rt w ould 
arise towards them, and in  the absence of w arn ing 
i t  m ay be th a t he w ou ld  be under some responsi- 
b i l ity .  B u t the t ru th  is, th a t the p ilo t knew 
pe rfe c tly  w e ll th a t these inequalities^ d id  arise a t 
a ll the berths in  the r iv e r  fro m  tim e  to  tim e, 
ow ing to  vessels ly in g  there. N o  doubt from  
tim e  to  tim e  at d iffe ren t places some scraping took 
place fo r  the purpose of low ering  the leve l of these 
elevations. 1 have already expressed m y doubt 
whether, a lthough th a t w o rk  was undertaken by 
the wharfingers, i t  was in  pursuance of any d u ty  
incum bent upon them. I t  was pe rfec tly  na tu ra l, 
of course, th a t they should undertake i t in th e i r  own 
in te rest, because of course, i f  these elevations were 
allowed to  increase, i t  w ou ld  render access to  
th e ir  wharves more d ifficu lt. The w itness called 
fo r  the defendants on th is  p a rt of the  case 
expla ined th a t i t  was fo r th is  reason th a t they 
d id  scrape fro m  tim e  to  tim e  in  o rder th a t the

access to  th e ir  w h a rf m ig h t no t be in te rru p te d  
to  the extent th a t i t  otherwise w ould be ; bu t i t  
m ay be doubted w hether i t  was no t in  th e ir  
in te res t ra th e r than in  the discharge of an o b li
ga tion th a t they from  tim e  to  tim e  scraped these 
elevations. I  would say th is, th a t i t  was no t by- 
reason of th e ir  hav ing  any con tro l over th is  p a rt 
of the r iv e r  in  any pecu lia r sense, o r hav ing  any 
superior r ig h t  to  th a t of any o ther member ot 
the public, th a t they undertook th is  w ork, o r 
w ould be able o r en title d  to  undertake i t ; I  mean 
any o ther member of the  pub lic  who was, as they 
were, a r ip a ria n  p rop rie to r. I  apprehend tha t, 
be ing r ip a ria n  p roprie to rs , they  w ou ld  have a 
r ig h t  to  execute such w o rk  in  the neighbourhood 
fo r  the purpose of im p ro v in g  the access to  th e ir  
wharves as the y  m ig h t be advised to  execute, 
prov ided th a t in  so do ing they d id  no t p re ju d i
c ia lly  affect o r in te rfe re  w ith  the r ig h ts  of any 
th ird  persons o r the r ig h ts  o f the  public. Subject 
to  the r ig h ts  of the pu b lic  and subject to the 
r ig h ts  o f any th ird  persons no t being in te rfe red  
w ith , I  do no t suppose th a t they could be in  any 
way rendered liab le  fo r thus dealing w ith  the bed 
of the r iv e r  in  the neighbourhood of th e ir  w harf. 
Now , as I  have said, th is  is no t a case o f any
th in g  fo re ign  o r strange in  the cond ition  of the 
bed o f the r iv e r. I t  is  one of the  resu lts of the 
norm al use of the r iv e r ; and a ll th a t can be said 
is th a t the wharfingers m ay no t on th is  occasion 
have done as much as they had prev ious ly  done 
to  remove the elevations caused by th a t use of 
the r iv e r ; b u t ce rta in ly  i t  is  to  m y m ind  im pos
sible to  say tha t, even i f  they d id  to  some extent 
om it to  do what they had done on previous 
occasions (and a ll the evidence as to th a t is of 
the  vaguest description), they fa iled  in  th e ir  d u ty  
towards those who were about to  approach th e ir  
w harf. T hat, to  m y m ind, apa rt fro m  the ques
t io n  of the  le tte r and the representation which 
came in the le tte r, is suffic ient to  dispose of the 
case.

One observation I  m ay make, a lthough i t  is 
to  some extent connected w ith  the representa
tio n  wh ich the appellants made, i t  is t h is : th a t 
i f  on the  one hand the cond ition  o f the  bed of the 
r iv e r  may be said to  have been a m a tte r pecu
lia r ly  w ith in  the knowledge o f the appellants, on 
the other hand the d raugh t o f the vessel, w h ich  
was of a t least as g reat im portance in  de te rm in 
in g  w hether the  vessel could have approached the 
w harf o r not, was pecu lia rly  w ith in  the know 
ledge of the  respondents ; and to  say th a t the 
respondents who had th is  knowledge, w h ich  they  
w ou ld  know w ould no t in  the  o rd in a ry  course be 
in  the possession o f the appellants, were en titled  
to  re ly  upon a statem ent made to  them  by the 
appellants as to th e ir  being able to  get safely to  
the w h a rf a t a p a rtic u la r tim e, appears to me a 
somewhat s ta rt lin g  proposition. N o  doubt the 
le tte r  of G riffith s  does represent tha t in  h is 
op in ion (and there  is no reason to  doubt th a t i t  
was honestly his op in ion) the capta in  could 
b r in g  the  steamer to T re d e g a r W h a rf on M onday 
m orn ing ’s tide . B u t sure ly  th a t could no t 
absolve the  shipowners, o r those who wei e m  
charge o f the ship, fro m  the respons ib ility  of con
s idering  fo r  themselves w hether i t  was possible. 
A s I  say, presum ably the m an who gave th a t 
in fo rm a tio n  w ould no t know, as they would, the 
d ra ug h t o f the ship and her t r im , because, i f  
th is  ship had been o f the same d ra ug h t
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but th a t d raught had been on a d iffe ren t t r im  i t  
would very  lik e ly  have been the case th a t the 
vessel would have made her way in  w ith  safetv 
there fore, I  do not th in k  th a t th is  le tte r can be 
taken as an in v ita tio n  to come in  under all c ir 
cumstances, or an assertion th a t they can come in 
under a ll c ircum stances; bu t i t  m ust be taken 
m erely as a general statement of w hat the con
d ition  of the water a t the w harf was in  com pari
son w ith  the be rth  at B a thu rs t Basin, and what 
therefore they would have a reasonable r ig h t  to 
expect under ord inary  circumstances, of course 
assuming th a t those who were nav igating  the 
ship would know th a t they m ust make sufficient 
allowance because the bed of the r iv e r  in  the 
neighbourhood of the w harf m ig h t no t be in  a 
pe rfectly  even condition. I t  seems to me to be 
out of the question to  suppose th a t i t  is a r ig h t 
and proper th in g  to run the m atter so fine tha t 
i f  you have six inches o f elevation at any pa rticu 
la r  po in t near the w h a rf above the surface of the 
bottom  of the berth itse lf, you w ill have too l i t t le  
water. I  cannot th in k  th a t i t  was rea lly  a prudent 
th in g  to ru n  i t  so fine as tha t, and I  th in k  th a t a 
greater m arg in  ought to  have been le ft in  order 
to ensure reasonable safety. W ith  regard to the 
representation, i t  is alleged as a deceit— i t  cannot 
be p u t as a w arranty . The utm ost the p la in tiffs  
can allege appears to be a representation by the 
foreman m  charge of the w harf of his belief ho 
being igno ran t of th a t which those onboard knew 
namety the d raugh t of w ater of a vessel, on which 
depended the poss ib ility  o r not of ge ttin g  th is  
ship on to  the berth . U nder these circumstances 
l  am unable to see any breach of du ty  on the part 
of the appellants rendering them liable to this 
action, and I  concur w ith  the m otion w h ich  has 
been made.

L o rd  M orris.— M y Lords : I  concur.
Order of the Court of Appeal reversed and 

decree of Butt, J restored with costs; ’cause
remitted to the Admiralty Division.

S olic ito rs fo r  appellants, Pritchard and Sons 
for Vaughan and Hornby, Newport, Mon ’

« n  lndLUo. the res?onderds, Downing, Hoi
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S ul)«* fc trl of gitbicahro,
COURT OF APPEAL.

Oct. 30 and 31, 1890.
(Before L o rd  E sher, M .E , L indley  and L opes, 

L .J  J.)
B udgett and Co. v . B innington  and Co. (a)

APPEAL PROM THE QUEEN’S BENCH DIVISION.

Charter-party—Demurrage — Dock strike—Delav 
m unloading without fault on part of shipowner 
or freighter—Liability of freighter.

The contract by the freighter to pay demurrage, to 
■ the shipowner, i f  the ship is not unloaded at the 
expiration of a fixed number of lay days, is an 
absolute one, subject to the shipowner doina 
nothing to prevent the unloading; and, conse

quently, where the ship is being unloaded by the
(a) Reported by Adam H. Bittlbston, Esq., Barrister-at-Law.

joint act of the shipowners and freighters, and 
under a contract between the shipowners and 
stevedores the latter employ the necessary dock 
labourers, and delay in unloading is caused by a 
strike of the labourers employed on behalf of 'the 
shipowners and■ freighter, the freighter is not 
ic icved from his liability to pay demurrage, as 
the shipowners have no control over the labourers.

T h is  was an appeal fro m  the judgm ent o f the 
hjueen s Bench D iv is ion upon a m otion fo r  ju d g 
ment. r  •' s

The action was tr ie d  before Cave, J . and a ju ry , 
a t the assi/.es held a t B ris to l.
i r * 16 P la in tiffs  were the indorsees of a b i l l  o f 
a m g of a cargo o f barley, shipped on board a 

d e fe n d 'ip n a m e d  the Fairfield, be longing to  the

1 it ?16! .P la intiffs sought to  recover the sum of 
i / t .  I d s . l id , ,  which was 'paid by them  to the 
elenclants, under protest, in  respect of a cla im  
> the defendants fo r  keeping the vessel on 

demurrage a t the port of B ris to l.
In  the b i l l  o f la d in g  i t  was stated th a t the 

cargo was shipped at Eeisk, fo r de live ry  a t a po rt 
as ordered to the shippers, o r to  th e ir  assigns, 
„n  ley p ? y m 8 fre ig h t and demurrage, i f  any . . . 
ah conditions as cha rte r-pa rty .”
“  f a r te r - p a r t y  stated th a t the  cargo was 
t  e brought and taken from  alongside the 

' amer a t fre ig h te rs ’ expense and r is k ; ”  the 
n°weyer, were “ to  render a ll custom ary 

111 hau ling  ligh te rs  alongside,”  and 
wp™, utee“  run r™ g  days, Sundays excepted,”  
1,p t0 f lo w e d  the fre igh te rs  ( i f  the steamer 
' i ln „ „ c- j00neri  despatched) fo r sending the  cargo 
mnr.f’t-i 6 ant  ̂ ^ lo a d in g ;  bu t in  no case should 
bo „ lip  1f I\ s.even ru n n in g  days, Sundays excepted,

, un loading, and ten days o il demur- 
tr>p ° VCL ani  ̂ ak °ve the said lay  days, at Ad. per 

°-n j6 steamer's gross reg is ter tonnage per 
“ ay ’ and tha t “  the fre ig h te rs ’ l ia b il ity  ”  

was to cease when the cargo was shipped, the 
.I101 ° /  hls ag ent  having an absolute lien  on the 

■ ig o  tor fre ig h t, dead fre ig h t, demurrage, 
a? erage a t po rt of discharge, and average.”  

5 ° I fc where the ship was loaded the "lay 
been exhausted, so the defendants and 

, ’PPers agreed by le tte r to a llow  six addi- 
j : i run n ing  days, Sundays being excepted, fo r 
d ischarging the cargo.
nnn+i<?p f  of lad ing was in  the usual form , and 
about of ■ i**16 u|u a l exceptions, bu t said no th ing
anvth in  S‘ R e ither d id  the cha rte r-pa rtv  say 
anyth ing  about strikes. "
B ris to l1 ■ !Ji  Ihe Portishead Dock, at
car„ 0 ’ ,^airfield began to  unload her 
fL pen r . i le lay  days commenced on Monday, 
1889 J ’ an^  ent^ecl  on Saturday, the 30th Nov.

c a J i s h f P n  ° ,  the P°r t  of B r is to l is fo r  g ra in  
discharo-pfl ul ^ ^ r ° rrl t *le  B lack Sea ports  to be 
consignees ^  efforts of shipowners and

the 'svstpm '0 ^ rese un loading the fo llow ing  was 
d lchY ru e  Pte,d :  The P la in tiffs ’ pa rt of the 
Com m ittee *1  Perfo™ e d  by the B r is to l Docks 
dores • the 1 e“ Pl0yed a firm  of m aster steve- 
anoth^r firm  o f 3“ *8’ Parfc was perform ed by 
these there w » ! . f aster stevedores, bu t besides 
on the rm rt o f I. ̂  ¡i lr f’ 0 num ber of dock labourers, 

the pa rt of both, bu t the num ber employed by
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the consignees was m uch la rge r than the num ber 
em ployed bv the shipowners. F irs t  ot a ll,
“  bu shelters employed by the consignees go in to  
the holds of the vessel and pu t the gram  in to  
sacks; the sacks are attached to  a ru n n in g  noose, 
and then hoisted by “  w inchm en,”  these ‘ w inch- 
men ”  being employed by the shipowners. When 
the  sacks are hoisted out of the hold on to  the 
deck, they are p u t in to  scales by men who are 
called “ bearers in .”  These are employed by the 
shipowners. Then they are weighed by weighers, 
who are employed by the consignees, and are 
then carried in to  trucks  o r in to  ligh te rs , or in to  
a warehouse as required. Th is is done by men 
called “ landers,”  and these are employed by the 
consignees. “  Talleym en ”  are employed both by
shipowners and consignees, bu t the foreman is
employed by  the shipowners.

On Monday, the 25th, Tuesday, the 26th, and 
Wednesday, the 27th Nov., being the f irs t  three 
lav days, more than ha lf the cargo was dis 
charged. On Thursday, the 28th Nov., the dock 
labourers employed by both firm s of 
s truck, and on th a t day and on F riday , the 29th 
N ov , Saturday, the 30th Nov., M onday, the 2nd 
Dec., and Tuesday, the 3 rd  Dec., no cargo was 
discharged. On Wednesday, the 4th Dec. the 
s tr ik e  ended, and the discharge commenced 
again, and, ow ing to  the gangs w o rk ing  n ig h t and 
day, i t  was completed on Thursday, the oth Dec. 
U nder these circumstances demurrage fo r the 
days occupied in  un loading a fte r the 30th Nov. 
was claimed by the defendants, and they exercised 
th e ir  lien upon the cargo fo r the sum claimed in  
the action, which was paid under protest, and 
was now sought to bo recovered back.

F o r them i t  was contended th a t the p la in tiffs  
were, under the contract, bound to pay dem ur
rage ; th a t the officers and men had remained on 
board a fte r the steamer had a rrived  in  the 
d o c k ; and th a t the master stevedores employed 
by  the  defendants were qu ite  ready to do th e ir  
p a rt of the discharge, b u t ow ing to the s trike  
they were unable to  find  dock labourers ready to

The fo llow ing  question was by the consent of 
the parties le ft  by the judge to  the  j u r y :

“ W ere the  shipowners ready and w illin g  to do 
th e ir  p a rt of th a t w h ich  i t  was customary lo r
them  to  do P ”  , , .

I n  answer to a question by one of the ju rym en, 
the learned judge (Cave, J.) said tha t, i f  the ship
owners were not able to do th e ir  part, they could 
no t be said to  be ready and w illin g  to do it ,  and 
upon th is  the  ju r y  found the defendants were not 
ready and w illin g  to  pe rfo rm  th e ir  p a rt of the
discharge. . ,

The learned judge le ft e ither p a rty  to move
fo r judgm ent.

The Queen’s Bench D iv is io n  (Denman, Charles, 
and W illiam s , JJ.) entered judgm ent fo r the
defendants: (63 L . T. Rep. N . S. 493; 2o Q. B. 
D iv . 320; 6 Asp. M ar. Law  Cas. 549.)

The p la in tiffs  appealed.
Cohen, Q.C. and Pyke (E. JJ. Bullen w ith  

them) fo r  the p la in tiffs .—The detention of the 
ship was due in  p a rt to  the defau lt of the sh ip
owners ; they cannot, therefore, recover dem ur
rage in  respect of such detention. I t  is an im 
p lied  te rm  of the con tract on the pa rt o f the 
consignees to unload w ith in  the specified tim e

Vol. VI., N. S.

[C t . or A it .

th a t the shipowners w i l l  do a ll tha t is  necessary 
to  enable the consignees to  pe rfo rm  th e ir  con
tra c t. D e fa u lt was made by  the shipowners in  
th is  case in  do ing th e ir  pa rt of the w o rk  under 
the contract. The p la in tiffs  cannot be liab le  fo r 
a delay caused by the dock labourers employed 
by the defendants re fus ing  to  do th e ir  du ty . I t  
makes no difference th a t the p la in tiffs  were also 
in  default. N o r is i t  m ate ria l tha t the  labourers 
were engaged by the stevedores, and so were not 
d ire c tly  in  the defendants’ employment. A  man 
cannot free h im se lf from  a l ia b i l i ty  he has under
taken by em ploying a sub-contractor. The case 
of Tints v. Byers (34 L . T. Rep. N . S. 526; 3 Asp. 
M ar. Law  Cas. 147; 1 Q. B. D iv . 244) is d is 
tinguishable. There the delay arose from  bad 
weather, and there was no de fau lt on the p a rt of 
the shipowners, or on the p a rt of any persons fo r 
whom  they were responsible. They also cited

Barrett v. Dutton, 4 Camp. 333 ;
Straker v. Kidd, 4 Asp. Mar. Law Cas. 34 n. ; 3 

Q. B. Div. 223;
Nelson v. Dahl, 41 L. T. Eep. N. S. 365; 4 Asp. Mar.

Law Cas. 172, 393 ; 12 Ch. Div. 568;
Benson v. Blunt, 1 Q. B. 870;
Furnell v. Thomas. 5 Bing. 188;
Appleby v. Myers, 16 L. T. Rep. N. S. 669 ; L. Rep.

2 C P 651•
Morton v. Lamb, 7 T. R. 125.

Bucknill, Q.C. and J.V. Austin (or the. defendants. 
— In  Thiis v. Byers (ubi sup.) i t  was he ld tha t, 
where the num ber of lay  days are fixed, there is 
an absolute contract to  unload w ith in  the pre
scribed tim e, and th a t the shipowner was en titled  
to  demurrage, a lthough the charte rer had been 
prevented d u rin g  a pa rt of the tim e  fro m  unload- 
in g  by bad weather. In  the present case the 
delay was caused by a s trike  over which 
the  shipowners had no con tro l, and they are, 
therefore, en title d  to  dem urrage under the con
trac t. T ha t some of the  men who s truck  were 
employed by stevedores who were employed by 
the defendants does no t make the defendants re 
sponsible fo r the s trike , any more than  the fact 
th a t some o f the  men who s tru ck  were employed 
by  stevedores who were employed by the p la in 
t iffs  makes the p la in tiffs  responsible fo r  i t .  
N e ithe r p a rty  was responsible fo r  the s trike , and 
i t  is, therefore, equivalent to the  bad weather in  
Thiis v. Byers. They c ited

Randall v. Lynch, 2 Camp. 352 ;
Leer v. Yates, 3 Taunt. 387 ;
Ericson v. Barkworth, 3 H. & N. 894;
Postlethwaite v. Freeland, 42 L. T. Rep. N. S. 845 ;

4 Asp. Mar. Law Cas. 302; 5 App. Cas. 599 ; 
Porteus v. Watney, 39 L. T. Rep. N. S. 195; 3 Q. B.

Div. 534 ; 4 Asp. Mar. Law Cas. 34 ;
Brown v. Johnson, 10 M. & W. 331.

Cohen, Q.C., in  reply.
Lo rd  E sher, M .R .—I n  th is  case the defendants, 

who are shipowners, have defended an action 
b rough t against them by  the merchant fre igh te rs  
o f the sh ip  to  recover back a sum of money' pa id 
by the fre igh te rs  under protest fo r  dem urrage ; 
and the defendants re ly  on a stipu la tion  in  the 
b i l l  o f lad ing, w h ich  s tipu la tion  is a contract m  
w r it in g  by the merchants. The b i l l  of lad ing 
contains m any d is tin c t and independent contracts, 
some of them  independent contracts by the 
shipowners, others independent contracts by the 
fre igh te rs . The s tipu la tion  in  question is an 
independent contract by the fre ig h te rs  to  pay 
demurrage. The b i l l  o f la d in g  is in  the o rd inary

4 G
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form . This contract, therefore, is contained in  a 
document w h ich is in  ord inary  m ercantile 
use, and which has been construed over and over 
again, consequently the construction of such a 
contract is w e ll known. In  the present case inas 
much as the la y  days are m entioned in  number 
i t  is a contract by the fre igh ters  tha t, i f  the shin 
is detained beyond those days, they w i l l  nav 
dem urrage fo r every day du rin g  which the shin 
is so detained. I f  she is detained means i f ’ she 
is in  such a condition th a t she cannot be handed 
over to the shipowner I t  has been held tha t 
th a t is an absolute and independent contract 
M r. Cohen says th a t he does not know what an 
absolute contract means. This contract has 
however been so called by many learned iudees 
A n  absolute contract means one th a t is un ion 
d itiona l. The on ly condition here is tha t th 
run n ing  days should have commenced and should 
have ru n  out. T ha t condition being fu lfilled  i i i  
fre igh te rs  are bound to  pay, and there is no ofhon 
condition. That is the contract. The in d ie «  
who have from  tim e  to  tim e had to  construe th ’ 
s tipu la tion  in  question, have looked at the words 
used, and have drawn the irres is tib le  inference 
from  them  th a t th a t is the m eaning of the 6006 
tra c t. The ru le  of construction which thev h i ! '  
applied is applicable to  a ll contracts I f  I  a 6 
undertakes to  do a certa in  th in g  w ith in  a snoof 
fied tim e  or to  pay a sum o f money when the 
specified tim e arrives i f  he has not done the 
th in g , his undertak ing  to pay is an absolute one 
W hen the shipowners in  th is  case had proved 
th a t the la y  days began to  run, th a t they had 
ru n  out, and th a t the ship was not clear of c a rlo  
they had proved th e ir  case. I f  there was anv 
ground upon which, no tw iths tand ing th e ir breach 
of contract, the fre igh te rs  would be excused ii 
rested on them to  prove it. That is to s a v ’ in  
such a case, where the fre igh ters  have m atter of 
excuse, they may confess and avoid th e ir  bread, 
o f contract. W hat is the excuse which under 
any contract, whether m aritim e o r not I ' l l  
relieve a man from  paying the money he h i  
agreed to  pay on the breach of the specified I
d itio n  ? I t  is where the other con tracting  p a r t i  
has so acted as to  render i t  impossible fo r  hi™ * 
fu lf i l  the condition. H e is then excused, although 
he has broken his contract. I f  the shipowner 
has by any act ot his prevented the c a rlo  from  
being taken ou t o f the ship w ith in  the runn ing  
days, the fre ig h te r is excused frem  paying demur 
rage. I t  is no pa rt of the contract th a t excuses 
him . I t  is an equity, which is also a ru le  of 
common law, founded on na tu ra l justice. I t  has 
been argued th a t tha t equ ity  arises in  the present 
instance, because i t  is said the de live ry of the 
cargo is a jo in t act of the shipowner and the 
mei chant fre igh te r, and, i f  i t  is a jo in t  act and the 
shipowner has no t perform ed his part, he has pre
vented the cargo from  being out of the ship 
w ith in  the specified days. I t  is tru e  to  say tha t 
the de live ry  of the cargo is a jo in t act o f the ship
owner and the fre ig h te r ; and i t  has been deter
m ined what, i f  no th ing  is said about i t  in  the con
tra c t, are the pa rticu la r parts of the jo in t act 
w h ich  are to  be perform ed by each of them. I f  i t  
is  a simple contract fo r  the de live ry  of cargo, the 
d u ty  of the shipowner is to  hand the cargo over 
the ra i l o f the ship, and the d u ty  o f the fre ig h te r is 
to  receive and ca rry  i t  from  the ra i l o f the ship 
B u t th a t is on ly in  cases where there is no th ing  in
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the con tract to  the con tra ry. In  the present case 
tnere is something to  the con tra ry  in troduced in to  
t  ie contract by a custoin which was proved. I t  is a 
| ! s. I™ ,1? *he ca®e ° f  g ra in  cargoes, such as barley, 
v » °b ^or the fre igh ters  to  do something
,, 01i .  e de live ry of the cargo over the side by 
the shipowners. I t  being the best th in g  fo r  the 
re igh ter, in  the case o f g ra in  cargoes, th a t the 

t,ram  should be p u t in to  sacks before de livery 
ver the side the custom is fo r  sacks to  be sup- 

P ,e ” 7 the fre igh te r, and the g ra in  to  be pu t 
o sacks by h im  w h ile  i t  is s t i l l  in  the ho ld of 

®i, I? ' -¡-hen the shipowner has to  ho is t the 
A  s. |h a t  have been filled  by the fre ig h te r over 
+i !  . o f the ship, where they are received by 

, re ighter. I t  is said th a t the shipowner has 
,, Performed his p a rt of th is  jo in t  act, and has 

s Prevent?d the fre ig h te r from  discharging 
cargo w ith in  the specified tim e. B u t fo r 

°se acts is the shipowner responsible ? He is 
( sponsible fo r  anyone who is there to  represent 
m. Who are such personsP I f  the master 
es a w ro ng fu l act, the shipowner is responsible, 

am not prepared to say tha t, i f  the crew refused 
w ork, the shipowner w ould no t be responsible, 

m m r l i  necessary  now to  decide th a t question, 
d0 [ lot express any op in ion upon it .  B u t I  am 

r  aa to t h is : th a t i f  the non-delivery of the 
n ls, caus_ed by the w ro n g fu l act of persons 

1 ,e shipowner’s employ, and over whose 
sn rn lfu -t *lere °̂.re’ k e has no contro l, th a t is  the 
w  , ln S a® i f  the non-delivery was caused by 
nnnf p is fo rtu n e  over wh ich he had no
t i w ’ ™  i f  has been decided does not relieve 
Bnv it, lte r f rorn the l ia b il ity  to pay demurrage, 
hnrl â.I}ce, n°n -de live ry  of the cargo ow ing to 
d e fa n T l^c 61",-^0613 .not so relieve him . I f  the 

, . the shipowner arises fro m  causes 
him«olf i  co n lrol, the fre ig h te r cannot excuse 
thni i i ,  P ^ in g  demurrage on the ground 
tnwnrvlo i i ,  ̂ ’Powner has not done his pa rt 
j l- , fhe de livery o f the cargo. I f  the non- 
., y  o i the cargo is caused by the de fau lt of 
e n n l i * I er 7 boSR a°tions the shipowner had no 
nr.1 k l ’ • s1h lP°wner is not in defau lt, and he 
out n , ln ® m  ,aul fc the fre ig h te r has no t made 

ef ei clV'se tha t fhe shipowner has by his acts
s h in  n H  cargo from  being taken ou t of the 
ship w ith in  the run n ing  days.
he I  cases s im ila r to th is  there may some day 
have i ! ° 6 9uestion as to whether the lay days 
from l k gUU t ° . ru n ' B « t tha t is w h o lly  apart 
There I.  9uest 'o n  which we have to consider, 
lay da vs h°A H“ 65̂ 011 in  th is  case tha t the
tZ  effort- I  btegUn t0 r u n ' 1 th in k  th a t 
has been ov°* wb?t. d have said in  th is  case 
question o f W  m  every Judgment on the 
cases in v rk - l!16 dem urrage contract. In  those 
fixed a fn rihCb n° H m it °-f tim e fo r  un loading is 
the shiD wn« / r 9nest i° n  may arise as to  whether 
The a lie «tie r ^6 ° f  cargo w ith in  a reasonable tim e, 
c i I S  ,n, those cases depends upon the
o l l  o /  l w  ° f  6ach Pa rticu la r case. B u t in  

fo r un loading CaSeS 111 w h id > the l im it  of tim e 
doVnwhioh'^n War  n0t fixed> p rinc ip le  is la id  
fixed. Thof PPlles. t °  cases where the l im it  is 
L o rd  Ellon v Prm ciple has been la id  down by

X e r j ® 3 S ° S h; oBr n M a rt in ’ and man>
over mav bo I  *2 th e present tim e. W hat-

stances under w & d f  t h f ^ ^ k f  ^  c ircum ; from  navi no- h , .fre ig h te r is excused
T O in g  demurrage, th is  is c lear: th a t he is
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not excused where, the non-delivery is caused by 
some physica l occurrence over w h ich the sh ip
owner has no contro l, o r by  something done by 
people over whose acts he has no contro l. Here 
B in n ing ton  and Co. employed a m aster stevedore, 
and the master stevedore entered in to  a contract 
w ith  workmen. The stevedore carries out his 
contract in  the way th a t he th in ks  r ig h t. He is 
no t the  shipowners’ servant, and they cannot 
in te rfe re  in  the c a rry in g  ou t of the contract. 
The shipowners do no t select the workm en ; they 
cannot g ive them orders ; they cannot contro l 
th e ir  acts. I t  was the acts of the workmen, th e ir  
breach of contract w ith  the  stevedore, th a t 
caused th is  ship not to  be unloaded w ith in  the 
specified tim e. F o r th e ir  acts the shipowners 
were not responsible to  anyone, as they had no 
con tro l over them. A s I  have already pointed 
out, i t  is clear in  th is  case th a t there was a 
breach by the fre igh te rs  of th e ir  con tract to  pay 
demurrage, the on ly  condition having been fu l
filled  by the lay  days having ru n  out, and the 
ship no t being free from  cargo a t the end of the 
tim e. The only rea l question here was, whether 
the facts of th is  case could b r in g  i t  w ith in  the 
p rinc ip le  of those cases where the shipowner s 
de fau lt has excused the fre ig h te r ’s breach of 
contract. I  am of opin ion th a t the facts do not 
b r in g  th is  case w ith in  th a t p r in c ip le ; and that, 
the specified condition having been fu lfille d , 
there was an independent and absolute contract 
by the fre igh te rs  to  pay demurrage. This 
appeal must, therefore, be dismissed.

B in d l e y , L .J .— I  am of the same opinion, and 
have ve ry  l i t t le  to  add. The question in  the case 
is an im p o rtan t one, because the answer to  i t  w il l 
decide upon w h ich  o f the two con tracting  parties 
the r is k  o f strikes is to fa l l  in  contracts such as 
th is . N o th in g  is said in  the con tract w ith  re fe
rence to strikes. W e m ust therefore determ ine 
the case on general princip les. B y  the contract 
th irtee n  run n ing  days, Sundays excepted, were to  
be allowed the fre ig h te rs  fo r  sending the cargo 
alongside and un lo a d in g ; bu t in  no case were 
more than seven ru n n in g  days, Sundays excepted, 
to be allowed fo r  unloading, and ten days on 
dem urrage over and above the said lay days, at 
4d. per ton  on the steamer’s gross registered 
tonnage per run n ing  day. The s tipu la tion  as to 
un loading w ith in  the tim e is in  term s uncondi
tional. The learned judges in  the  court below 
have called i t  an absolute contract, which I  
understand to  be the same th in g  as an uncondi
tio n a l contract. I t  is  argued by M r. Cohen tha t 
th is  is no t an unconditiona l contract, because 
there is an im p lied  cond ition  th a t the shipowner 
m ust do his pa rt in  the  un loading. B u t is tha t 
so P I t  appears to  me th a t the cases of Thus v. 
Byers (ubi sup.), Porteus v. Watney (ubi sup.),̂  and 
Straker v. Kidd (ubi sup.) show th a t there is no 
such im p lied  condition. I t  has been suggested 
th a t those cases were w rong ly  decided. I  th in k  
th a t they were qu ite r ig h t. B ut, a lthough there 
is no such im p lied  condition in  the contract, 
there is a cond ition  of general application, the 
breach of w h ich by one p a rty  exonerates the 
other con tracting  p a rty  from  l ia b il ity  on his 
contract, th a t condition being th a t the shipowner 
shall no t prevent the fre ig h te r from  pe rfo rm ing  
his p a rt of the contract. In  order to  b r in g  th is  
case w ith in  th a t p rinc ip le  the appellants are 
compelled to  argue th a t the shipowner is

responsible fo r  the dock labourers. T ha t is 
e n tire ly  unwarrantab le. He does not h ire  th e m ; 
he cannot discharge th e m ; and in  no sense 
are they his servants. The shipowner has 
not, therefore, in  th is  case, prevented the 
fre ig h te r fro m  pe rfo rm ing  his p a rt of the 
contract, so as to  b r in g  the case w ith in  the 
general p rinc ip le  th a t I  have re ferred to. That 
general p rinc ip le  is applicable to  a ll contracts, 
and w il l  be found to  be investiga ted and ve ry  
w e ll explained in  the w o rk  by S ir F rede rick  
Pollock, w h ich  was re ferred to  in  the  course of 
the argum ent. The appeal m ust be dismissed.

L opes, L .J .— This is  an action by  merchants 
against shipowners to  recover back demurrage 
pa id by the p la in tiffs  under protest. Three ques
tions a r ise : F irs t, w hat is the contract ? Secondly, 
has there been a breach of i t  P A nd , th ird ly , 
is th a t breach excused ? The con tract is an 
absolute and not a conditiona l one. I t  is a con
tra c t by the m erchant to  get the  ship unloaded 
w ith in  a tim e  fixed, unless there is de fau lt on the 
p a rt o f the shipowner. There is a broad d is tin c 
tio n  between cases where the lay  days are fixed 
in  num ber and cases where they are not so fixed. 
In  the fo rm er cases after-circum stances are im 
m ateria l and m ust no t be regarded ; in  the 
la tte r, the question whether the m erchant has 
been du ly  d ilig e n t m ust be determ ined by refe
rence to those circumstances. T h e “ contract 
where, as in  the present case, the la y  days are 
fixed is, to use the words o f the M aster of the 
B o lls  in  Porteus v. Watney (ubi sup.), “  tha t i f  the 
ship is not able to  discharge the whole of her 
cargo w ith in  the given num ber of days a fte r she 
is a t the usual place of discharge, the  ho lder of 
tha t b i l l  o f lad ing  w il l  pay a certa in  sum fo r 
each day beyond those days, however tho delay 
may be caused, unless i t  is by defau lt of the 
shipowner.”  I f  th a t is the contract, i t  is clear 
th a t the p la in tiffs  have broken it .  B u t i t  is  said 
th a t the breach is excused, because i t  was occa
sioned by the  de fau lt of the defendants. The 
facts are th a t the m aster of the ship selected a 
stevedore, and the stevedore selected dock 
labourers. Before the discharge of the  cargo 
was completed the dock labourers s truck. I t  is 
said th a t the shipowners are responsible fo r the 
conduct of those dock labourers, b u t I  cannot 
agree to tha t. The s tr ik e  was an unforeseen 
occurrence over w h ich the shipowners had no 
contro l. I t  was an event w h ich  no reasonable 
care on the p a rt of the  m aster of the ship could 
have prevented. I t  was an unforeseen occurrence 
and nobody’s fa u lt, and, therefore, one of the 
risks  w h ich the m erchant had contracted to  bear, 
ju s t as m uch as the crowded state of the po rt of 
discharge, in  Randall v. Lynch (ubi sup.); or 
frost, in  Barrett v. Dutton (ubi sup.); or bad 
weather, in  This» v. Byers (ubi sup.); or acts of 
the Governm ent, in  Barker v. Hodgson (3 M. &  S. 
267), were held to  be such risks. I  can, therefore, 
find  no fa u lt in  the shipowners w h ich can excuse 
the breach of con tract by the p la in tiffs , and 
th e ir  appeal fails. Appeal dismissed.

Solic ito rs fo r the p la in tiffs , Whites and Co., 
agents fo r  Henry Brittcm and Co., B ris to l.

S o lic ito rs fo r the defendants, TV. A. Crump and 
Son.
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(Before Coleridge, C.J. and Grantham , J.) 
J ones and  another (apps.) v.  B ennett (resp.). (a  

Pilotage dues—Port of Chester Act (10 Geo. 3, c. 
Ixi.)— Bye-laws—Merchant Shipping Act 1854 
(17 18 Vid. c. 104) —  Merchant Shipping
(Pilotage) Act (52 Sr 53 Viet. c. 68). 1 J

Where a public local Act, in force before the passing 
of the Merchant Shipping Act 1854 and regu
lating a port, imposes a penalty on any un
licensed person taking upon himself to conduct 
or pilot any ship into or out of a port, pilotage 
is compulsory.

Pilotage rates, fixed by bye-laws made by trustees 
under a local Act and under the Merchant 
Shipping Act 1854, and duly sanctioned by 
Her Majesty in Council, may be sued for by a 
pilot who has rendered service as such.

The Merchant Shipping Amendment Act 1889 (52 &■ 
53 Victi c. 68) _ is retrospective, as it declares 
what the meaning of the principal Act of 1854 
always has been, and by it the word “ ship ” in 
the Act of 1854 includes “  foreign ship.”

T his  was a case stated under 42 &  43 V ie t, c 49 
s. 33, by justices fo r  the county of E lin t, o f which 
the m ate ria l parts are as follows :—

The appellants are t im b e r merchants trad ing  at 
R h y l; the respondent is a licensed p ilo t fo r the 
Chester pilotage d is tr ic t, which includes the port 
of Chester.

1. Upon the hearing o f a com pla int preferred 
by the respondent against the appellants under 
sect. 363 of 17 &  18 V ie t. c. 104, in  w h ich i t  was 
alleged th a t the respondent was a d u ly  licensed 
p ilo t fo r  the Chester pilotage d is tr ic t, and tha t 
as such d u ly  licensed p ilo t he on the 23rd A p r i l 
1889 p ilo ted  a vessel called the Orion, bound from  
N orw ay to  R hy l, in  the county of F lin t,  from  ou t
side theN orth -W es t Patch Buoy to th e W ild  Roads 
and on the 28th A p r i l  1889 he p ilo ted tlie  same 
vessel from  the W ild  Roads to the sea. That 
under and by v ir tu e  of the bye laws fo r  the regu
la tion  of p ilo ts  in  the Chester pilotage d is tr ic t 
d u ly  made by the pilotage trustees and confirmed 
by order of H e r M ajesty in  Council, the rate of 
pilotage fo r p ilo tin g  the said vessel from  outside 
the  N o rth -W e st Patch Buoy to  the W ild  Roads 
was 6s. per foot, am ounting to 31. 12s., and the 
rate of p ilo tin g  the said vessel from  the W ild  
Roads to  the sea was 4s. 6d. per foot, am ounting 
to  21. 14s. T ha t the appellants were consignees 
o r agents fo r the said vessel, and as such were 
liab le  to pay to the respondent the said sums of 
31. 12s. and 21. 14s., am ounting  together to  61. 6s. 
fo r  pilotage dues. A n d  th a t on the 3rd Oct. 1889 
a w r itte n  demand of payment o f the said pilotage 
dues am ounting to the sum o f 6Z. 6s. was served 
on the appellants, and the said dues so demanded 
remained unpaid fo r seven days a fte r the tim e of 
suoh demand being made, and s t i l l  remained duo 
con tra ry  to  the form  o f the sta tute in  such case 
made and provided. We adjudged the appellants 
to pay the respondent the  said sum of 61. 6s. fo r  
debt, and the sum o f 4,1. 12s. fo r  costs fo r th 
w ith  and in  de fau lt of paym ent i t  was ordered

(■<) Reported by Hkxky L kiuu, Esq., BaiTister-atTawi
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tha t the sum due thereunder should be levied by 
distress and sale of the appellants goods.

2. The fo llow ing  facts were e ithe r proved to 
our satisfaction o r adm itted  by both parties. The 
respondent was a licensed and qualified p ilo t fo r 
the po rt of Chester. On the 23rd A p r i l  1889 
between 5 and 6 a.m., he s ighted the Norwegian 
fo re ign  sa iling ship Orion, which had a cargo of 
tim ber, and which was ou t a t sea throe or fou r 
m iles from  the coast and outside the N o rth -W est 
■■ Buoy. The ship Orion when f irs t  sighted 
by the respondent was between the Great Orm e’s 
Head and the c ity  of Chester and outside the 
p o rt of Chester.

3. Ih e  ship was bound from  N orw ay to  the 
r iv e r V oryd (which lies between the Great Orme’s 
Head and the c ity  o f Chester), h u t unable to  get 
in to  V oryd in  consequence o f the neap tide, 
extensive sands, and shallow sea. The captain, 
who could speak Eng lish, to ld  the respondent he 
wanted to  go to  the W ild  Roads, ■which are 
w ith in  the po rt of Chester, to w a it fo r  sufficient 
water fo r the V oryd . There was no d u ly  qualified 
or licensed p ilo t on board, nor any signal fo r  a

r ^ ven’. bu t ^he respondent, in  exercise of 
what ho believed to he his r ig h t as p ilo t in  the 
case of com pulsory pilotage, took charge o f the 
vessel and p iloted her to the W ild  Roads, whore 
she came to  an anchor, and where he le ft  her. 
l q«q S a t̂e rw a rds, namely, on the 28th A p r i l 
loo.f, the respondent, w ith o u t any request on the 
pa rt of the captain and against his wish, again 
went on board the Orion, which was s t i l l  a t anchor 
ln «  • same P ^ce  as he le ft her, there being then 
suffic ient water fo r her to  proceed to  R h y l. The 
captain to ld  the respondent th a t he d id  not want 
ns (the respondent’s) assistance, b u t would p ilo t 

ms own ship. The respondent rep lied  he was 
Here, and claimed the r ig h t  to p ilo t her out, and 

would stay there u n t il the ship went out of port, 
i»? , P was then towed out by the steamer 

d  bert ,  on behalf of the appellants, and the respon- 
uent, unasked and of his own accord, gave orders 
,o heave the chain short, and to be ready to  s ta rt 
°} 6 * orJ d >and when the Orion started in  tow

0 the steamer Albert, the respondent took the 
usual position o f p ilo t on board in  the bows, and 
w ith ou t the captain ’s consent directed the course
01 the steamer Albert by s ig na lling  w ith  his 

an s, and the steamer obeyed his signals. The
respondent also directed the helm  of the Orion 
X 81? ™ “ nS m  the same way to  the man a t the 

• ® ,on hoard the Orion, who also obeyed his 
i i “  In  th is  way they came from  the W ild  
itoads to  the sea outside the p o rt of Chester.
w h ifl,Ui,̂ 0nde J* J !en gave UP charge of the ship, 
which proceeded on her way to V oryd. The
r n ^ e<̂  owners o f ships bound 
outwiTvf . obl ecfced com pulsory pilotage as w e ll 
tha t aS 1?lvya rd? ,from  the W ild  R oads; and 
r i id i t  tr, l caP iai71 objected to  the respondent’s 
t h m \ h Bbriard the 0rion T 1 tho 28th A p r i l ; also 
cent boarrh?<f,\ SaVe signal before the respon- 
P a rla te  are Tv,’ i ^ P ool> or Baw lpool, and 

^ .E .  or t e s t e r  s ide of the
8 W  F l ih? ? ee‘ -The W ild  ««ads are on the

to  Pargate. ' ' d T lle re IS 110 channel

t h e a n n n iw l* 0 P,'° Ved t0 ou r satisfaction tha t 
safd ih in ’ t w l  °i consi«,nees or agents of the

, and as such had made themselves
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liab le  to  pay charges on account of such ship in  
the po rt of her a rr iv a l and discharge, and in  the 
po rt fro m  which she cleared out, and th a t demand 
in  w r it in g  had been made by the respondent fo r 
payment of the  said p ilo tage dues previous to 
such com pla in t being made, and thac such dues 
so demanded had remained unpa id fo r  seven days 
a fte r the tim e o f such demand.

5. A ccord ing  to  No. 33 o f the bye laws fo r the 
regu la tion  of ports  (made by the trustees acting  
in  pursuance of 16 Geo. 3,'c. lx i., and a copy of 
w h ich  bye laws accompanies, and form s p a rt of, 
th is  case), “  E ve ry  licensed p ilo t  employed in  
•piloting vessels w ith in  the d is tr ic t  sha ll be paid 
the pilotage rates and rem uneration stated in  
the tab le ”  there in re fe rred  to. The sum of 
<ol. (is. so c la im ed and adjudged as aforesaid is 
made up of the tw o sums of 3i. l ‘2s. and 21. 14s., 
being the respective amounts payable according 
to  the said table fo r  p ilo t in g  the Orion from  
outside the N o rth -W e s t Batch Buoy to  the W ild  
Roads, and from  the W ild  Roads to  the sea. 
Such bye law  pu rpo rts  to  have been made in  
pursuance o f 16 Geo. 3, c. lx i.  and 17 &  18 
Y ic t. o. 104.

6. On the pa rt of the appellants i t  was con
tended— (a) T ha t there is no th ing  in  the A c t 
16 Geo. 3, c. lx i.  m aking p ilotage com pulsory 
w ith in  the Chester p ilo tage d is tr ic t  except in  the 
case of a ship inw ard bound to  the po rt of 
Chester, or w ith in  the p o rt to, o r to a place 
beyond Dalpool o r Pargate aforesaid. (6) That 
as there is no th ing  in  the said A c t (except as 
aforesaid) to  make p ilotage com pulsory, the 
trustees acting  under th a t A c t had no power to 
make bye laws im posing dues fo r pilotage w ith in  
the Chester pilotage d is tr ic t. (c) T ha t the 
M erchant S h ipp ing A c t, 1854, sect. 333, does nob 
make the em ploym ent of a p ilo t  com pulsory in  
any d is tr ic t  in  w h ich  there was no com pulsory 
pilotage p r io r  to  the passing o f th a t A c t, and 
th a t P a rt V . of the  M erchant S h ipp ing A c t, 
1854, does no t app ly to  fo re ign  ships, (d) T ha t 
the trustees acting  in  pursuance o f 16 Geo. 3, 
c. lx i.  and no t the  respondent (as p ilo t)  are the 
proper persons to  take proceedings.

7. W e were of op in ion tha t, as 16 Geo. 3, c. 
lx i. provides fo r com pulsory p ilotage in to  and 
ou t of the p o rt of Chester, and as the respondent 
p ilo ted  the said ship Orion from  outside the 
N o rth -W est Patch Buoy to  the W ild  Roads 
(w ith in  the po rt of Chester), and from  the said 
W ild  Roads to  the  sea, the  appellants, as such 
consignees o r agents as aforesaid, became liab le  
to  the paym ent to  the respondent of the said 
dues, and th a t as the  p ilotage was com pulsory 
before the passing of the said M erchant S hipp ing 
A c t, 1854, the said trustees, by v ir tu e  of sect. 
333, sub-sect. 5, of th a t A c t and w ith  the 
consent the re in  mentioned, and by v ir tu e  o f the 
provisions o f the A c t  16 Geo. 3, c. lx i., had 
power to make the said bye laws, and to  fix  the 
rates to  be demanded and received by p ilo ts  
licensed by th e m ; and th a t fo r  the personal 
services rendered to  the ship Orion by  the 
respondent as p ilo t, he (and no t the  said trustees) 
was the proper person to  make the  com pla in t 
against, and to  recover the  dues the re fo r from , 
the appellants. We are also o f op in ion tha t, 
whatever doubt m ig h t fo rm e rly  have existed as 
to  the app lica tion  o f ce rta in  provisions o f P a rt V . 
o f the M erchant S h ipp ing  A c t 1854 to  fo re ign

ships, such doubt has now been removed by 52 
&  53 Y ic t. c. 68, s. 1, w h ich  enacts tha t, in  the 
construction of such P a rt V ., the expression 
“ s h ip ”  shall include a fore ign ship. W e were 
also o f op in ion th a t the  said ship Orion was no t 
m ere ly passing th rou gh  the Chester pilotage 
d is tr ic t  (of w h ich  the respondent was a p ilo t)  
on a voyage between tw o places s itua te  out of 
such d is tr ic t, bu t th a t she entered such d is tr ic t 
fo r  safety, and la y  a t anchor fo r  several days 
therein. The questions fo r  the  op in ion o f the 
cou rt a re : 1. W hether the  trustees, ac ting  in  
pursuance of 16 Geo. 3, c. lx i., o r the re 
spondent (the p ilo t)  are the proper persons to  
recover the,aforesaid p ilo tage dues. 2. W hether 
under the circumstances the appellants are 
liab le  to  pay the respondent fo r  the aforesaid 
p ilotage from  outside the N o rth -W e s t Patch 
Buoy to  the W ild  Roads. 3. W hether under 
the circumstances the appellants are liable to  
pay the respondents fo r  the  aforesaid p ilo tage 
from  the W ild  Roads to  the sea.

8. I f  the cou rt should answer the f irs t  question 
in  favour o f the respondent, and the second and 
th ird  questions in  the affirm ative , then the  said 
order is to  stand. I f  the cou rt should answer the 
f irs t  question in  favour o f the respondent, the 
second in  the  affirm ative , bu t the th ird  in  the  
negative, then the said order is to  stand fo r 
31. 12s. and 4i. 12s. fo r  costs. I f  the cou rt should 
answer the f irs t question in favour of the respon
dent, the second question in  the  negative, b u t the 
th ird  in  the  affirm ative , then  the said order is to  
stand fo r 2 1 . 14s., and 41. 12s. fo r  costs. I f  the 
cou rt should find  in  answer to  the f irs t  question 
th a t the said trustees, and no t the respondent, are 
the proper persons to  recover the aforesaid 
pilotage dues, or i f  the cou rt should find  th a t the 
said respondfent is the  proper person to  recover 
the aforesaid p ilo tage dues, b u t should answer 
the second and th ird  questions in  the negative, 
then the said com pla in t is to be dismissed.

H a m ilton  opened the case, and stated the facts, 
and contended (1) th a t the A c t gives the trustees 
no power to  make p ilotage com pulsory, at any 
ra te on a ship in  such a case as th is ; (2) th a t the 
on ly  mode o f recovering these dues is th a t p re 
scribed by the loca l A c t of Geo. 3— i.e., by d istress—  
and th a t the M erchant S h ipp ing  A c t  o f 1854 does 
no t enable them  to be recovered su m m a rily ; and
(3) tha t, even i f  there is such a sum m ary p ro 
cedure before justices, i t  is  the trustees th a t 
m ust proceed, and no t the in d iv id u a l p ilo t who 
has done the se rv ice ; fu r th e r  (4), th a t the  M er
chant S h ipp ing A c ts  Am endm ent A c t  1889 (52 &  
53 V ie t. c. 68) is no t retrospective, and th a t there- 
fo re the  te rm  “ s h ip ”  in  the  M erchant S h ipp ing A c t 
1854 does not inc lude a fo re ign  ship, such as is the 
case here. B y  bye-law 33, made by  the trustees 
of the Chester p ilo tage d is tr ic t,  ac tin g  in  p u r
suance o f 16 Geo. 3, c. lx i., and confirm ed by the 
P r iv y  C o u n c il: “  E ve ry  licensed p ilo t  employed 
in  p ilo t in g  vessels w ith in  the  d is tr ic t,  sha ll be 
pa id  the p ilo tage rates and rem unera tion  stated 
in  the fo llow ing  tab le  : . . . A n y  vessel fro m
a fo re ign  p o rt p u ttin g  in to  the W ild  Roads fo r 
shelter, o r any o ther purpose, is bound to  take a 
Chester p ilo t, and liab le  to  bo th  in w a rd  and o u t
w ard  p ilotage.”  N o  section in  the  local A c t 
expressly gives the trustees power to  make such 
a bye-law. The power to  make bye-laws is g iven
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by sect. 56 o f the A c t, w h ich  is as fo llows : . . . 
“  I t  sha ll and may be la w fu l to  and fo r  the trustees 
appointed by th is  A c t. or any nine or more o f them, 
a t any o f th e ir  general q u a rte rly  meetings, to  be 
held in  pursuance o f th is  A c t, to make, ordain, and 
establish such rules, orders, bye-laws, and regula
tions fo r  the  better reg u la ting  and m anaging the 
said lighthouse, or lighthouses, lig h ts , land
m arks, buoys, and a ll o ther the works, m atters, 
and th ings  hereinbefore mentioned re la tin g  
thereto, as to  them  shall seem proper and expe
dient, and also to make, ordain, and establish 
separate rules, orders, bye-laws, and regulations 
fo r  the bette r govern ing and reg u la ting  of a ll 
such p ilo ts  so to  be appointed and licensed as 
aforesaid . . .”  T h is  section is m erely d is
c ip lin a ry , and was probably enacted in  order to pre
vent in terference w ith  the tra ined  and authorised 
body o f p ilo ts. The A c t is prima facie not 
d irec ted  against such an extrem e case as th is, 
where a vessel crosses the line  o f the p o rt fo r any 
purpose. Sect. 34 enacts t h a t : “  I f  any person 
o r persons not being licensed as aforesaid, shall, 
iro m  ana a fte r the tim e th a t the said trustees 
shall have fixed a proper num ber o f p ilo ts, take 
upon h im  or themselves to conduct o r p ilo t any 
ship o r vessel in to  or out of the said p o rt of 
Chester, o r i f  any p ilo t so licensed as aforesaid 
shall, a fte r the exp ira tion  of such his licence, con
tinu e  to act as a p ilo t w ith o u t the renewal of the 
same, every such person o r persons shall, fo r  every 
such offence, fo rfe it and pay the sum of 10Z.”  A nd  
sect.3o: I  ha t in  case any p ilo t who shall receive 
such licence as aforesaid shall refuse o r neglect to 
take the charge or conduct of any ship o r vessel 
ou tward bound, upon proper notice being f irs t 
g iven to  such p ilo t, or i f  any such p ilo t shall be 
p ly in g  b e tw ix t Dalpoole, in  the county of Chester 
aloresaid, and westward of Chester Bar, and upon 
a gun being fired, o r an ensign being hoisted in  a 
ra f t  or other usual signal given from  any ship or 
vessel sha ll refuse o r neglect fo r th w ith  to  board 
and take under his charge o r care such ship or 
vessel, o r i f  any such ship or vessel cannot be 
boarded w ith o u t im m inen t danger, such p ilo t 
shall refuse o r neglect to lead the way w ith  his 
boat, every such p ilo t shall, fo r  every such 
offence, fo r fe it  and pay the sum of 10Z ”  The 
fo rm er section does not apply to a captain or 
m aster of a ship who p ilo ts  his own ship. 
[G-r a n t h a m , J_— That seems con tra ry  to  the p r in 
cip le o f the M erchant Shipp ing A c t, from  the 
language of which i t  is clear th a t a captain or 
m aster p ilo t in g  his own ship in fringes  the ru le  
th a t you m ust under certa in  circumstances take 
a p ilo t. This has been d is tin c t ly  held, and surely 
a s im ila r in te rp re ta tion  m ust be pu t on the local 
A c t. Beard, fo r  the respondent, drew the 
a tten tion  of the, cou rt to  Kimber v. Blanchard 
(5 Burrow s 2602), and approved of in  Beilby v  
Shepherd (3 Lxch . 4 0 ; 18 L . J. 73, j j x ) 
where a s im ila r section was in te rp re ted  by 
L o rd  M ansfield against the  contention of 
the  appellants. G r a n t h a m , j . _ s Ure ly  we 
m ust be bound by th a t au th o rity , and, i f  so 
sect. 34 of the local A c t is com pulsory.] 
Those cases do not a p p ly ; they were decided on 
the construction  of ce rta in  sections. I  re ly  on the 
construction to  be p u t upon the en tire  A c t. [L o rd  
C o l e r id g e , C.J.— The A c ts  are not made solely 
fo r  the benefit o f p i lo ts ; they are made fo r the 
benefit o f hum an life .]  These are penal sections,

and perhaps the proper rem edy is to  proceed 
against the m aster fo r  the  penalty. The other 
sections of the A c t  negative any inference as to 
com pulsory p ilotage. B y  sect. 37 a p ilo t, previous 
to  ta k in g  charge of a ship ou tw ard  bound, may 
demand a sufficient secu rity  fro m  the master, 
commander, owner, o r agent fo r  paym ent o f such 
pilotage, and in  case of re fusa l to  pay o r give 
secu rity  the p ilo t may refuse to  conduct o r p ilo t 
such ship w ith o u t being subject to any penalty. 
T h is  po in ts to  an option to take a p ilo t a t any rate 
outwards. [G r a n t h a m , J.— Sect. 44  is against 
you, fo r  i t  exempts the master of a coasting 
vessel; th is  is unnecessary i f  you r contention is 
correct. The local A c t, too, was passed in  1775, six 
years a fte r the  decision in  Kimberv. Blanchard, and 
i t  is therefore scarcely l ik e ly  th a t the Leg is la ture  
were not aware of tha t case.] The o ther sections 
po in t to  optional pilotage. [L o rd  C o l e r id g e , 
C.J.— Y ou  cannot read these bye-laws w ithou t 
seeing th a t the  in te n tio n  of the M erchant Ship
p ing  A c t and a ll s im ila r ones is, w ith  certa in 
exceptions, tha t p ilo tage is to  be com pulsory; i f  
otherwise, w hat would be the  good of them  P] 
The trustees have ce rta in ly  acted on th a t assump
tion , b u t th is  case is im p lied  by an exemption. [L o rd  
C o l e r id g e , C.J.— B y sect. 332 o f the M erchant 
S h ipp ing A c t 1854 pilotage au thorities may make 
and extend exemptions from  com pulsory p ilo ta g e ; 
i t  fo llows from  th a t tha t persons no t exempted are 
liab le .] T ha t is qualified by  sect. 353. B y  sect. 
48 o f the local A c t in  certa in  cases ships at sea 
may take a L ive rpoo l p ilo t up to Dalpoole. I f  the 
captain finds no Chester p ilo t there, w hat is he to 
do ? [G r a n t h a m , J .—I t  a ll comes back to sect. 34, 
w h ich is against you.] P a rt Y . of the M erchant 
S h ipp ing  A c t 1854 does not apply, and conse
quen tly  there is no procedure by sum m ary 
remedy. [Counsel also re ferred to  sect. 363 of 
th a t A c t.]  The term  “  any sh ip  ”  does not include 
a fo re ign  ship. [L o rd  C o l e r id g e , C.J. —  The 
Amendment A c t has cleared th a t up by decla ring  
the law  to  haye always been to the c o n tra ry ]. A  
p ilo t cannot sue under the local A c t.

Beard, fo r  the respondent, was no t called on.

L o rd  C o l e r id g e , C.J.— I t  seems to  me tha t 
the m agistrates were pe rfe c tly  r ig h t  in  th is  case. 
The A c t  o f Geo. 3, c. 61, is a pu b lic  A c t  passed 
in  a certa in  sense to affect on ly a certa in  portion  
o f this k ingdom , and amongst o ther pa rts  of 
the k ingdom  w h ich i t  affects is the p o rt of 
Chester. The p o rt of Chester, as is very  common 
in  th is  country, is ve ry  much la rg e r than the 
mere harbour o f Chester, i f  there be a harbour, 
which I  rea lly  do not know, and i t  is much 
more than  the po rtion  of the Dee upon which 
Chester is b u ilt, and up to  the  bridge o f which 
vessels can come, and w ith in  the p o rt the A c t 
enacts “  th a t i f  any person who is not licensed as 
aforesaid shall from  and a fte r the  tim e  th a t the 
said trustees sha ll have fixed a proper num ber of 
p ilo ts , take upon h im  or themselves to  conduct o r 
p ilo t any ship o r vessel in to  or ou t o f the said 
p o rt of Chester, o r i f  a p ilo t so licensed as afore
said sha ll a fte r the  exp ira tion  o f such his licence 
continue to  act as a p ilo t w ith o u t the  renewal of 
the game, every such person o r persons sha ll be 
subject to  a penalty.”  The question is, does th a t 
make pilotage com pulsory w ith in  the po rt of 
Ghester. I  should have tho ugh t th a t i t  would 

e d iff ic u lt to fram e words a d m itt in g  of less
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dispute. The pena lty  is in flic te d  on anybody—  
even on a licensed p ilo t i f  h is licence has ru n  
out _  who w ith o u t a licence navigates a ship 
in to  the p o rt of Chester. T h is  person d id  na v i
gate the ship, and he a ttem pts to  say th a t th a t 
A c t does n o t compel h im  to  take a p ilo t  on 
board. I  am c learly  of op in ion th a t i t  does. 
Then the M erchant S h ipp ing  A cts  deal w ith  
the question of com pulsory p ilotage, and every
body knows th a t com pulsory p ilotage d iffe rs in  
its  pa rticu la r ob liga tion  according as i t  comes 
under one o r more o f the quasi-local A c ts  of 
Parliam ent, th a t is to  say, general A c ts  of P a rlia 
ment, bu t res tric ted  and va ry in g  in  th e ir  enact
ments as to  p a rtic u la r po rtions o f the coast. 
The A c t of 1854 says, “  T ha t wherever pilotage 
has been com pulsory before the A c t, p ilo tage 
sha ll rem ain com pulsory a fte r the A c t.”  W e ll, I  
have shown—-at least, I  have expressed m y clear 
opin ion—th a t by the 34th section o f the A c t of 
the 16 Geo. 3, c. 61, p ilo tage was com pulsory in  
the po rt o f Chester. I t ,  therefore, remains com
pulsory a fte r the A c t of 1854, because i t  was 
so before. Then, i f  1 am r ig h t  about tha t, the 
f irs t  po in t is made out, th a t th is  is com pulsory 
pilotage. , ,

Then M r. H a m ilto n  says, th a t may be, b u t there 
is no th ing  to  show th a t the p ilo t can recover 
these fees, w h ich are fixed by the bye-laws. A ll,  
he says, th a t the A c t o f P arliam ent shows is, 
th a t i f  a m an navigates (as th is  person navigated 
here), he is subject to a penalty. W e ll, th a t may 
be in  a sense i f  i t  was no t fo r  the bye-laws. I  am 
no t sure i t  w ou ld  be so, b u t i t  m ig h t be contended 
th a t, as to  any in d iv id u a l p ilo t, there being no 
fixed ra te g iven to  h im  fo r  w h ich  he could sue or 
endeavour to  recover, the on ly  mode w ould  be 
to  get ho ld of the master o r owner and sue h im  
fo r a penalty. Then the A c t  o f P arliam ent—  
the M erchant S h ipp ing A c t— authorises local 
au thorities  in  d iffe ren t pa rts  of the cou n try  to 
pass bye-laws fix in g  the  rates and s ta tin g  the 
sums w h ich  are to  be recovered fo r  pilotage 
w ith in  the d is tr ic t  in  which they have a u th o rity . 
Those bye-laws, before they can come in to  opera
tion , are by  the A c t o f P arliam ent to  be sanc
tioned by the Queen in  Council, acting, as we 
know, upon advice as in  a ll m atters w ith in  our 
cons titu tion  H e r M a jesty  does act. These bye
laws have been so sanctioned, and these bye
laws have fixed these rates. The bye-laws being 
prope rly  passed, and being passed under the 
a u th o r ity  o f the  A c t of P arliam ent, and w ith  
the  power w h ich  the  A c t of P arliam ent confers 
upon th a t au tho rity , are in  fact, a lthough m  a 
somewhat c ircu itous form , pa rliam enta ry enact
ments, because they «ire enacted by the A c t of 
Parliam ent w h ich  has given a u th o rity  to enact 
them. Therefore i t  seems established, f irs t, tha t 
th is  d is tr ic t is a d is tr ic t  w ith in  w h ich there is com
pu lsory p ilo ta g e ; secondly, th a t these dues are 
r ig h t ly  and prope rly  fixed by au tho rity , and may 
be recovered by persons suing fo r them. 1 hen i t  
is  said, “  Oh, b u t th is  is a fo re ign  ship, and the 
A c t on ly  says ‘ any ship ’ com ing w ith in  the 
a u th o r ity  o f th is  A c t. T h is  was a fo re ign  ship, 
and ‘ s h ip ’ does not necessarily mean ‘ fore ign 
ship.’ ”  The answer to  th a t M r. H a m ilto n  has 
ve ry  fa ir ly  supplied, because he c ited  to us an 
A c t of P arliam ent of las t year, as I  understood, 
o r qu ite  recently, in  w h ich  i t  has been not m erely 
negatived, fo r there m ig h t be som ething to be

said on tha t, a lthough  I  do no t th in k  ve ry  much, 
b u t som ething m ig h t be said in  favou r of the 
retrospective effect of an A c t o f P arliam ent ex
pressed in  th a t way, b u t th is  is an A c t of P a rlia 
m ent w h ich  declares and enacts, and every lawyer 
is fa m ilia r  w ith  the d is tinc tio n . A  declaratory 
A c t  means to  declare the law, o r to  declare th a t 
w h ich  has always been the law, and there  having 
been doubts w h ich  have arisen Parliam ent declares 
w hat the law  is, and enacts th a t i t  shall continue 
w hat i t  then is. The th in g  is ve ry  fa m ilia r  
In  th is  ve ry  m a tte r m ost o f the Profession, I  
daresay, are aware th a t a g reat con flic t of opin ion 
existed as to  the distance to w h ich  the te r r ito ry  
of the Queen extended beyond low -water m ark.
I  was one of those who though t th a t i t  extended 
a m arine league out to  sea ; the m a jo r ity  b u t a 
m a jo rity  o f one— were of a d iffe re n t op in ion. 
B u t when Parliam ent came to  declare, when i t  
came to  enact upon the  m atter, i t  declared and 
enacted— and declared adversely to  the op in ion 
of the m a jo rity , th a t th a t has always been the 
law  o f the country, th a t the  m arine league was 
the l im it .  M any A c ts  of la te years have been 
passed which, because the words are no t from  
and a fte r the passing of the A c t  be i t  enacted 
th a t ”  so and so, have sometimes inconveniently 
been held to  be retrospective. There is no th ing 
to  show th a t th is  A c t  was no t in tended to  be 
retrospective, b u t on the  con tra ry , as I  have 
shown, there is ve ry  good reason to  say th a t i t  is 
retrospective. Therefore, a l l the  m atte rs  fa il,  
except the m a tte r of'procedure. I t  is  qu ite  clear 
th a t th a t stands o r fa lls  w ith  the  rest o f the 
judgm ent. The sta tute of Geo. 3 is com pulsory, 
and is s t i l l  in  force in  the  p o rt of Chester, a iid  
gives the p ilo t a r ig h t  to  sue fo r  the fees w h ich 
are due to h im . F o r a ll these reasons I  th in k  the 
judgm en t o f the  m agistrates is correct, and m ust 
lie upheld.

G r a n t h a m , J.— I  am of the same opin ion.
Appeal dismissed with costs.

S olic ito rs  fo r  the appellants, Williamson, Hill, 
and Go., fo r  E. Roberts, R hy l.

S o lic ito rs  fo r  the respondents, Field, Roscoe, 
and Go., fo r  Evan Morris and Go., W rexham .

Nov. 25 and Dec. 9,1890.
(Before C h a r l e s , J.)

H ic k  v . T weedy and Co. (a) 
Charter-party —  Persons signing agreement —  

Liability as principals— “  Ready to receive cargo ” 
—Meaning of—Claim for loss of freight and for 
demurrage.

In an action for damages for loss of freight 
and for demurrage, it was proved that the 
defendants, who carried on business at 0., made 
a contract with the agent of the plaintiff in L., in 
the form of a letter signed by the defendants 
and containing these clauses : “ Steamer to load 
end of November or early December. Charterers 
having the option of cancelling if she is not ready 
to receive cargo by the 12tli Dec. next. Steamer 
to be loaded on usual berth terms, 2 per cent, 
commission to us.” The defendants had made 
contracts with merchants at 0. for loading the 
vessel, the merchants having the power of cancel-

(a) Beported by W. W. Orr, Esq., Barrister.&t-L&w
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line] if  the vessel was not ready to load on the 
12th Dec., and the vessel was not to he considered 
ready to load until moored alongside the quay. 
The plaintiff had no notice of these contracts. 
The vessel arrived at 0. on the 10th Dec., and 
her stern having been fastened to the breakwater, 
the captain gave the defendants notice that he 
was ready to receive cargo, but the merchants re
fused to take the notice that the vessel was “ ready 
to receive cargo,” until she was moored alongside 
the quay, which could not he done before the 18th 
Dec. Meantime the merchants cancelled their 
contracts with the defendants, and the vessel was 
loaded at a lower rate of freight than that speci
fied in the contract.

Held, (1) that the defendants were liable as prin
cipals, as they had contracted in their own names 
without any qualification, and (2), that the plain
tiff was entitled to recover damages for the loss of 
l r eight, as the vessel was “ ready to receive cargo ”  
within the meaning of the contract, although not 
moored alongside the quay, and that the matter 
was not affected, by an alleged custom at the port 
of 0., that a vessel was not to be considered 
“  ready to receive cargo ”  until moored alongside 
the quay ; but (3), that the plaintiff was not en
titled to damages for demurrage or detention of 
the vessel after the 12th Dec., as the contract 
came to an end on that date.

F urther  consideration of an action tr ie d  by 
Charles, J., at Newcastle-upon-Tyne. The facts 
are fu l ly  set ou t in  the judgm ent.

T. Atkinson, Q.C., Robson,,and A. Lennard, fo r 
the p la in tiff.

Lockwood, Q.C., L. Walton, Q.C., and T. W. 
Chitty, fo r  the  defendants. „  , ,,

C u t . adv. vult.
Dec. 9.— Charles, J.— In  th is  case the p la in t if f  

claimed damages from  the defendants fo r  breach 
o f an agreement dated the 2nd Nov. 1888. The 
breach alleged was a refusal by the defendants to  
load a steamer, called the Thorntondale, at the 
p o rt of Odessa. Damages were sought under 
tw o  heads: f irs t, the p la in t if f  sought to recover 
the loss of fre ig h t wh ich he had sustained in  
consequence o f the defendants’ breach of con
tra c t ; and, secondly, he claimed damages in  the 
na tu re  of demurrage, o r damages fo r the  deten- 
t io n  of his ship fo r  e igh t days a t sixpence per 
gross reg is te r ton  per day. W ith  regard  to  the 
last clause I  find  tha t, i f  the p la in t if f  was en titled  
to  recover a t a ll, the evidence undoubtedly was 
th a t sixpence per ton  is a reasonable sum.

The defence was two-fo ld . F irs t ,  the defendants 
alleged th a t they were not con trac ting  parties as 
princ ipa ls , b u t th a t they were agents in  the 
m a tte r o n ly ; and, secondly, th a t i f  they were 
responsible as princ ipa ls , they were en titled  to  
cancel the con tract i f  the vessel was not ready to 
receive cargo on the 12th Dec. 1888, and th a t she 
was not ready on th a t date to  receive cargo. The 
p la in t if f,  M r. Pentland H ic k , was the owner of 
the Thorntondale. H e carried  on business at 
Scarborough, and Thomas H ic k  was h is agent in  
London. The defendants carried  on business at 
Odessa, and also had an agent in  London, and the 
con tract re lied  upon was made between the agents 
in  London o f the tw o  parties respectively. I t  is 
in  these term s, and is in  the fo rm  of a le tte r 
addressed by  Messrs. Tweedy and Co., the defen
dants, to Thomas H ick , Esq., and signed by

Tweedy and Co., the defendants : “  Dear S ir,—  
W e con firm  having th is  day fixed the  s.s. Thorn
tondale (15,000 qrs. maxm. o f 480 lbs.) fo r  a fu l l
cargo o f g ra in  seed from  Odessa to  London,

H u ll,  R otterdam , or B r is to l Channel, at 29 s h il
lings, w ith  the option of loading as m uch cargo 
a t N ico la ie ff as she can cross the bar w ith  w ith o u t 
lig h te n in g  a t 30 sh illing s  and three pence. 
Steamer to load end o f Novem ber or early  
December. Charterers hav ing  the option of can
ce lling  i f  she is no t ready to  receive cargo by 
12th December next. Steamer to  be loaded on 
Usual be rth  term s. 2 per cent, commission to  us. 
W o shall be glad i f  you w i l l  send us as soon as 
possible her dead w e igh t and cubical capac ity ; 
also state present position. Steamer to he 
loaded at Odessa ( fu ll cargo) i f  N ico la ie ff not 
open. Captain is to te legraph from  his last po rt 
of ou tw ard  discharge to  Tweedy, Odessa, nam ing 
his probable date of readiness to  receive 
cargo.”  Contemporaneously w ith  th is  contract 
or before it ,  Messrs. Tweedy, in  Odessa, had 
made various contracts w ith  merchants fo r load
in g  the Thorntondale, and had agreed w ith  the 
m erchants th a t they should have the power of 
cancelling th e ir  contracts i f  the vessel was not 
ready to  load on the J2th Dec. F u rth e r, they 
had agreed w ith  the m erchants th a t the vessel is 
no t to  be considered ready to  load o r ready to  
receive cargo u n t i l  or before she is found moored 
alongside the quay. The words wore, “  le vapeur 
n ’est pas consideró p re t a charger avant qu’i l  no 
se trouve  ‘ alongside ’ le quai.”  O f the term s of 
these contracts the  p la in t if f  had no notice. The 
Thorntondale a rrived  at Odessa from  Ancona on 
the 10th Dec., in  ballast, and anchored a t seven in  
the m orn ing. Some three hours la te r the captain 
attended a t the  defendants’ office, and was to ld  
to b r in g  in  the ship and make her stern 
fast to  the  outer breakwater. H e d id  so, and 
gave the defendants notice tha t the ship was ready 
to  receive cargo. On the 11th Dec. the defen
dants w r ite  to  h im  th is  : “ The m erchants w ill 
no t take you r notice u n t il the steamer is in  berth 
alongside.”  I t  was impossible, ow ing to  the 
crowded state o f the po rt, fo r  a load ing be rth  to 
be secured before the 18th. In  the  m eantim e the 
m erchants cancelled th e ir  contracts w ith  the 
defendants, and the ship was eventua lly  loaded 
a t a much low er rate of fre ig h t than  was specified 
in  the  contract o f the 2nd Nov. The action was 
b rough t to  recover the fre ig h t lost, and also 
dem urrage o r damages fo r  e igh t days at Odessa, 
the rate o f sixpence per ton per day.

Two defences, as I  have said, were raised to  the 
whole claim . F irs t,  the defendants alleged th a t they 
were n o t liable as princ ipa ls , h u t th a t they had 
s im p ly acted as the p la in t if f ’s agents. Secondly, 
th a t the  ship was not ready to  receive cargo on 
the  cancelling date, the  12th Dec. I t  was also 
contended th a t in  any event damages fo r  deten
tio n  could no t be claimed, W ith  regard to  the 
f irs t  po in t, i t  m ust be rem arked th a t the  signa
tu re  to  the contract of the 2nd Nov. is absolutely 
unqualified, “ George Tweedy and Co.,”  and 
ce rta in ly  would render the defendants personally 
responsible unless there is som ething in  the body 
of the  con tract its e lf inconsistent w ith  the 
existence of personal responsib ility . The defen
dants may be agents in  fact, and so prima facie 
not con tra c ting  p a rtie s ; b u t they have contracted
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in  th e ir  own names w ith o u t qualification, and I  
see no th ing  in  the language of the le tte r  its e lf 
necessarily inconsistent w ith  p r im a ry  lia b ility .
I t  is tru e  th a t the re  are ind ica tions o f agency in  
the le t te r ; the defendants speak of hav ing  “  fixed ”  
the vessel; of “  charterers ”  having the op tion  of 
cancelling, and they are to  receive 2 per cent, 
commission. The last circum stance, however, is 
qu ite  consistent w ith  th e ir  having bound them 
selves personally to  pe rfo rm  the contract, and the 
tw o phrases re lied  on are, in  m y opin ion, by no 
means suffic ient to  exclude a personal lia b ility .  
They fa ll fa r  short of the unequivocal language 
necessary to  negative the inference w h ich  is 
otherw ise to  be d raw n fro m  an unqua lified  signa
ture . I t  is  tru e  th a t the  correspondence shows 
th a t the p la in tiff 's  agent a t one tim e considered 
th a t the defendants' were agents on ly, b u t th a t 
impression was not shared by the p la in t if f  h im self. 
T h e ir tru e  position was th a t of agents fo r 
fre ig h te rs  as w e ll as agents fo r the p la in t i f f ; 
bu t, in  m y opinion, the y  have by th e ir  s igna tu re  
to the le tte r  o f the 2nd Nov. in cu rred  a personal 
and p rim a ry  lia b ility .  W ith  regard to  the second 
po in t, i t  was contended th a t by the  custom or 
usage of the p o rt of Odessa the words, “  ready 
to  receive cargo ”  have a p a rticu la r s ign ifica tion , 
and are no t satisfied by  a ship being in  the port 
ready, so fa r  as he r equipm ent and cond ition  are 
concerned, to  receive cargo, b u t on ly  by  a ship 
ready in  herself and also alongside a loading 
berth . M uch evidence was given, ch ie fly  taken 
on commission, on th is  head. The captain, who 
was o ra lly  examined, denied any knowledge of 
the custom, and stated th a t he heard of i t  fo r 
the  f irs t  tim e  when the defendants in  December 
showed h im  th e ir  engagement notes, and to ld  h im  
th a t fresh ru les had been made in  Odessa, to  the 
effect th a t a ship was not considered ready to 
load u n t i l  in  a quay berth . I t  was proved th a t 
such ru les had been draw n up by a body of 
m erchants called the  Odessa Exchange Com
m ittee, b u t i t  was n o t argued th a t these rules 
would s im p lv  as ru les b ind  shipowners who had 
no t assented" to  them , and i t  was ins is ted th a t the 
ru les d id  no more than declare the custom o f the 
po rt. I n  the engagement notes the  words “  p re t 
a charger ”  are so defined. The engagement note 
in  its  o rig in a l shape contained a clause g iv in g  a 
power of cancellation i f  the  vessel had n o t a rrived 
in  ballast on a p a rtic u la r day. In  the notes 
signed by the defendants th is  clause is altered, 
and the cancelling date was fixed w ith  reference 
to  “  readiness to  load.”  The cancelling date was 
o f course, adm itted  to  be in  each case a m atte r ot 
special agreem ent; b u t i t  was contended that,_ i t  
the  parties choose to  make “  readiness to  receive 
cargo ”  the govern ing consideration in  faxing the 
cancelling date, those words m ust receive the 
in te rp re ta tio n  conferred on them  by the  usage 
o f the po rt. Now , I  th in k , the alleged usage is 
proved to  th is  extent, th a t fo r the purpose ot 
ca lcu la ting  load ing days, in  o ther words, 
fo r  the purposes o f dem urrage and damages 
fo r  detention, a ship is not considered ready 
to  receive cargo o r ready to  load u n t i l  she 
is in  b e rth  alongside the quay, There is 
some v a ria tio n  m  the mode in  w h ich  the 
custom is stated, b u t not enough to  make i t  bad 
fo r  unce rta in ty . The substance of i t  is  th is , 
th a t the  sh ip  m ust be in  a quay berth , whether 
whole leng th  on o r no t does not seem to  me to 
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be m ateria l, so long as she can take in  cargo fro m  
the  quay d irect.

I  may here re fe r b r ie fly  to  the evidence on 
th is  po in t. I t  draws the  d is tin c tio n  between 
chartered steamers and steamers not chartered, 
and confines the  alleged custom  to the la tte r  
class, tha t is  to say. to  general ships. [H is  
Lo rdsh ip  then re fe rred  to  the  evidence]. B u t I  
now arrive , hav ing  re fe rred  to the evidence taken 
upon commission, a t the rea l d iff ic u lty  in  the case.
Do these words “  ready to receive cargo ”  mean, 
in  the le tte r  of the 2nd N ov., w hat by  usage they 
mean in  Odessa ? I  have ind ica ted the extent to  
w h ich  I  th in k  the usage proved. Can I  apply 
the same m eaning to  the words when used in  a 
con tract made in  London to  f ix  a cancelling date 
as they bear in  a fo re ign  p o rt to  f ix  the date o f 
the commencement o f the lay  days F I  do no t feel 
i t  possible to do so, hav ing  regard  to  the language 
of the contract itse lf. The words “ readiness 
to receive ca rg o '' occur in  the last clause, and 
there can be no doubt a t a ll about th e ir  m eaning 
in  th a t clause. The captain is to  te legraph 
his probable date of readiness to  receive cargo 
from  his last p o rt o f ou tw ard  discharge. These 
words can on ly  re fe r to  the date of h is probable 
a rr iv a l at Odessa and the readiness o f the ship in  
herself. They cannot re fe r to  a probable date of 
h is ge tting  alongside the  quay, a m a tte r as to  
w h ich  he could fo rm  no op in ion whatever. I  see 
no reason w hy I  should construe the words in  
the ea rlie r pa rt of the  section d iffe re n tly . I t  is 
suggested th a t the  words “  steamer to  be, loaded 
on usual b e rth  term s, 2 per cent, commission 
to  us ”  favour the defendants’ contention. B u t 
in  m y  op in ion these words c learly  p o in t on ly  to  
the usual b e rth  term s fo r  lo a d in g ; th a t is, ra th e r 
to  the am ount to be loaded on each day and to  
the  amount of commission payable to  the  defen
dants, or m ere ly to  the  2 per cent, commission.
I  pre fe r m yself the la tte r  construction . B u t w h ich 
ever be adopted they do no t seem to  me to  a lte r 
the m eaning w h ich  the previous words “  ready to 
receive cargo”  n a tu ra lly  bear. I t  w i l l  be seen, 
therefore, tha t, in  m y ju dg m en t bo th  defences 
fa il. The question of damages rem ains to  be con
sidered. Tw o separate sums were c la im e d : f irs t,  
the  fre ig h t lo s t ; and secondly, damages fo r  the  
detention of the ship. To the  f ir s t  head the  
p la in t if f  is c learly  en titled . To the  second, in  
m y opin ion, he is not. Even supposing the con
tra c t had continued to exist, I  do no t th in k  the 
defendants w ou ld  have been responsible. They 
were under no ob liga tion  to  load in  any de fin ite  
num ber o f days; a ll they w ould have been bound 
to  do w ou ld  have been to  load w ith  despatch, 
having regard to  the  ex is ting  cond ition  of the  
po rt. T h is  appears to  me to  he the effect o f the  
decisions in  Rodgers v. Forresters (2 Camp. 483);
,Stratum v. Gabriel (cited in  Maude &  P ollock 
on Shipping, 4 th  ed it. p. 407 in  the  note) ; and 
Postlethwaite v. Freeland (42 L . T. Rep. N . S. 
845; 4 Asp. M ar. Law  Cas. 302; 5 A pp . Gas. 599). 
I t  was indeed pointed ou t tha t, inasm uch as 
“  usual be rth  term s ”  ob liged the  m erchant 
to  load a t least 2000 chetwerts per day, the  
num ber o f loading days re a lly  was fixed, and 
there fore the charte rer m ust be he ld responsible 
fo r  delay in  securing a b e rth : (see Davies v. 
McVeagk 41 L . T. Rep. N . S. 308 ; 4 Asp. M a r 
Law  Cas. 149 ; 4 E x. D iv . 265.) The answer to  th is  
a rgum ent is th a t in  m y view  the be rth  te rm  as to
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load ing a t a p a rtic u la r ra te  is no t incorporated 
in  the  le tte r  of the 2nd Nov. I n  the present 
case, however, the con tract re a lly  comes to an 
end on the 12th Dec., and i t  seems to  me, there
fore, on th a t ground im possible fo r  the  p la in t if f  
to  c la im  damages fo r  the detention of his ship 
u n t il the  18th, as money due to  h im  in  the nature 
of demurrage. The damages under th is  head 
were also p u t as expenses necessarily incu rred  in  
m in im is ing  the defendants’ loss, and I  th in k  th is  
is the  on ly w ay in  w h ich  they  can be p rope rly  pu t. 
B u t regard ing  them  in  th is  l ig h t  I  do no t feel able 
to  award them. The correspondence shows tha t 
w hat was done a fte r the  m erchants had refused 
to  ho ld  to  th e ir  engagement notes was done by 
arrangem ent between the captain and the defen
dants, and under circumstances w h ich  do not 
w a rran t me in  ho ld ing  the defendants liable in  
damages fo r  the delay w h ich  took place before a 
load ing be rth  was secured. In  the resu lt m y 
judgm en t w i l l  accord ing ly be fo r the p la in tiff, 
w ith  costs, fc r  11541. 6s. 7d , being the difference 
between the fre ig h t under the con tract and the 
fre ig h t earned, deducting balance of commis
sion due to  the  defendants on the  gross fre ig h t
earned. Judgment for the plaintiff.

S olic ito rs  fo r  the  p la in t if f,  Downing, Holman, 
and Go., fo r Pinkney and Bolam, Sunderland.

Solic ito rs fo r  the defendants, Stoclcen and Jupp.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N ,

A D M IR A L T Y  B U S IN E S S .
Saturday, July 12,1890.

(Before B utt, J., assisted by  T r in ity  M asters.)
T he T alabot. (a)

Collision— River. Scheldt—Rounding point. 
Where two steamships going in opposite directions 

in the Scheldt sight one another, one above a 
point and the other below it in the river, and 
if both keep on they will meet at the point, it is 
the duty of the steamer navigating against the tide 
to wait until the other steamer has passed clear. 

T his  was a collis ion action in s titu te d  by the 
owners of the steamship Trevetliick against the 
owners o f the Norw egian steamship Talabot.

The co llis ion occurred on the 22nd Jan. 1890, 
at about 6.30 p.m., o ff a po in t in  the r iv e r  Scheldt.

The facts alleged by the p la in tiffs  were as 
fo llo w s :— S ho rtly  before 6.30 p.m. on the 22nd 
Jan. the  Trevetliick, a steamship of 488 tons 
reg is ter, was w h ils t proceeding up the r iv e r  
Scheldt on a voyage to  A n tw e rp , laden w ith  coal, 
in  the  reach between L i l lo  and F o r t de la  Croix. 
The tide  was f irs t  qua rte r ebb of l i t t le  force, 
and there was a freshet ru n n in g  down the r iv e r 
a t about the rate of tw o knots. The Trevethick 
was in  the  reach between L i l lo  and F o r t de la 
C ro ix. She was to  the southward of m id 
channel, and was m aking  about seven and a-half 
kno ts th rou gh  the water. A s  she neared a 
p o in t in  the  r iv e r  on the south side those on 
board of her saw the red and masthead lig h ts  
o f a steamship w h ich  proved to be the Talabot, 
about fou r po in ts on the starboard bow, and 
d is tan t from  one and a-half to  tw o miles. The
(a) Reported by J. P. A spin all  and B utler  A spin all , Esqrs.,

'  Barristers-at-Law.

engines o f the Trevethick were slowed fo r  another 
steamer, and as the  Trevethick approached the 
po in t her helm  was ported. The Talabot ap
proached, d raw ing  from  the Trevethick’s starboard 
bow to  ahead, s t i l l  showing her red and masthead 
ligh ts . W hen ahead she sounded one short 
blast on her wh istle . The Trevethick sounded 
one sho rt blast in  rep ly , and her helm  was lia rd - 
a-ported, and her engines were p u t fu l l  speed 
ahead to help her round the po in t. S h o rtly  a fte r
wards tw o short blasts were heard from  the 
Talabot. The Trevethick rep lied w ith  one blast, 
p u t her engines fu l l  speed astern, and kep t her 
helm  ha rd -a -port, b u t the Talbot approached, 
having shut in  her red lig h t  and opened her 
green lig h t, and w ith  her p o rt bow Btruck the 
po rt bow of the Trevethick.

The facts alleged by the defendants were as 
fo llow s :— On the 22nd Jan. the  Talabot, a N o r
wegian steamship of 1047 tons reg is ter was in  
ballast, proceeding down the r iv e r  Scheldt in  
charge o f a p ilo t on a voyage fro m  A n tw e rp  to 
B ly th . She was in  m id-channel m aking  about 
five o r six knots. I n  these circumstances those on 
board of her saw the masthead l ig h t  o f a steamship 
w h ich  proved to  be the  Trevethick, d is ta n t two 
to  three miles, and bearing about three po in ts  on 
the p o rt bow. S ho rtly  a fterw ards the  green 
lig h t  came in to  view, when the Talabot’s engines 
were p u t to slow, her helm  was ported, and she was 
b rough t as close as possible to  the n o rth  bank of 
the r iv e r, and proceeded down along th a t bank. 
A s the vessels approached, the  w h is tle  of the 
Talabot was blown a single blast, to wh ich the 
Trevethick replied, bu t her green l ig h t  s t i l l  re 
m a in ing  open on the  Talabot’s p o rt bow, the 
Talabot’s engines were stopped and then im m e
d ia te ly  a fte r reversed, bu t the Trevethick came on, 
and w ith  her stem s tru ck  the p o rt bow o f the 
Talabot.

I t  appeared th a t i t  was the  practice in  the 
Scheldt fo r  steam-vessels na v ig a ting  against the 
tide, before round ing  the po in t in  question, to w a it 
t i l l  a steamer m eeting them had passed clear.

The defendants (inter alia) charged the p la in 
t if fs  w ith  im p rope rly  a ttem p ting  to  pass the 
Talabot a t the po in t, and w ith  im p rope rly  neg
lec ting  to w a it below the po in t t i l l  the Talabot 
had passed clear.

Rules and Bye-laws fo r the N av iga tion  of the 
R ive r Thames:

Art. 23. Steam-vessels navigating against the tide shall, 
before rounding the following points, viz., Coalhouse 
Point . . . and Blackwall Point, ease their engines,
and wait un til any other vessels rounding the point with 
the tide have passed clear.

Barnes, Q.C. and Pyke fo r  the p la in tiffs .

S ir  Walter Phillimore and J. P. Aspinall fo r 
the defendants.

B utt, J.— The collis ion in  th is  case occurred at 
n ig h t in  the  r iv e r  Scheldt, a l i t t le  below A ntw erp . 
The Trevethick was hound up, and the  Talabot 
down the r ive r. There was a tide  or cu rren t, 
described as a freshet, ru n n in g  down a t the rate 
o f about two knots. The Trevethick therefore 
had the tide  against her, and the Talabot had the 
tide  w ith  her. The place o f collis ion is near a 
buoy on the r iv e r, a l i t t le  above the Kriusschans 
Lighthouse, to  w h ich reference has been made in  
the course o f the  case. The L igh thouse and buoy 
in  question are a t a s trong  bend o f the r iv e r, the
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tw o reaches be ing a t r ig h t angles the  one to  the 
other. I n  the r iv e r  Thames there is a well- 
recognised ru le , viz., a rt. 23 o f the Thames Con
servancy Rules, p ro v id in g  th a t in  the event of 
vessels approaching one another at points, i t  is 
the  d u ty  of the  one hav ing  the tide  against her 
to  ease her engines and w a it u n t il the other 
vessel has passed. There is, so fa r  as appears 
from  the present case, no such positive ru le  
p r in te d  and c ircu la ted w ith  regard to  the naviga
t io n  of the S ch e ld t; bu t the  p ilo ts  agree th a t the 
practice of nav iga tion  is re a lly  the same as th a t 
prescribed by the Thames Rules. The vessel 
having the  tide  against her is to  w a it u n t il the 
vessel com ing in  the opposite d irec tion  has cleared 
her a t the bend. I t  is qu ite  certa in  th a t the 
TrevetUck disregarded th a t practice, and 1 have 
no hesita tion in  saying th a t she was to  blame to r 
so doing. Nay, more, i f  there had been no such 
practice on the r iv e r  Scheldt, both I  and the 
T r in i ty  B re th ren  are of op in ion th a t i t  was bad 
navigation fo r  the vessel w ith  the tide  against 
her to  proceed as she d id  under the circumstances.
I t  ce rta in ly  does not weaken these observations 
to  know  th a t the man in  charge of her was re p r i
manded by the local au thorities  fo r not having 
obeyed the recognised practice.

In  the r iv e r  Scheldt, as in  o ther narrow  channels, 
there is a fu r th e r ru le  th a t vessels approaching 
in opposite d irections sha ll pass one another po rt 
side to p o rt side, and tha t, in  o rder to  do th is , 
each shall keep to th a t side of m id-channel 
w h ich  is on her starboard hand ; in  o ther words, 
each has about h a lf the  channel devoted to  her as 
he r own water. There is no doubt th a t one or 
o the r of the steamers in  the present case had got 
across in to  the w ater of the other. W hich i t  was 
is in  dispute. W e are of op in ion th a t the 
Trevethick go t from  her own water, on the  south 
side, in to  the  w ate r which belonged to  the 
Talabot. There are m any considerations leading 
to  th a t conc lus ion; the chief being, th a t almost 
im m edia te ly  a fte r the  co llis ion  the Talabot w ent 
aground on th a t side. B u t, m  na v iga ting  a 
narrow  channel such as th is  at n ig h t, a p ilo t 
m ig h t w ith o u t negligence o r de fau lt get his 
vessel ou t of her own water. I  should not 
necessarily im pute  blame to  h im  fo r tha t. _ i t  is 
no t, however, necessary from  my po in t of view  to 
decide th a t question, the  chief and a ll-irnpo rtan t 
po in t being, tha t at such a m arked bend in  the 
r iv e r  i t  was the im pera tive  d u ty  of the Trevethick 
to ease and to  w a it fo r  the Talabot to  round t  
po in t. A s to  speed, we th in k  th a t bo th vessels 
acted p rope rly  in  go ing slow ly, and in  stopping 
and reversing when the , collis ion became 
im m inen t. I ,  therefore, ho ld  the Trevethick alone 
to  blame on the ground I  have stated.

S o lic ito rs  fo r the p la in tiffs , Gellatly-and Warton 
¡Solicitors fo r  the  defendants, Botterell and 

Boche. ______

Tuesday, Aug. 5, 1890.
(Before the R ig h t Hon. S ir  J ames H annen and 

B ütt, J.)
T he Quickstep, (a)

Collision — Tug and tow—Master and servant— 
Costs.

Whether a tow is liable for the negligence of the
(a)  Reported by~J. P .A s p in a ij , and Bdtlkr  A s p in atl , Esqrs.,

Barristers-at-Law.

tug which causes a collision is a question of fact 
in each case, and depends upon whether, in the 
circumstances, those in charge of the tug were so 
far under the control of the master of the 
tow as to be the servants of the owners of 
the tow.Where a hopper barge in charge of two men 
which had no motive power but which was pro
vided with a rudder, was, by the negligence of her 
tug, towed into collision with another vessel, it 
was held that the owners of the tow were not liable 
for the negligence of the tug.

T his  was an appeal in  a co llis ion  action in tern. 
fro m  a decision o f the judge  of the County C ourt 
o f D urham . OQQ

The co llis ion  occurred on the  4 th  Jan. looa 
about 7.20 a.m. in  the r iv e r  Tees between the 
steamship Charles Dickens and a hopper barge, 
w h ich  a t the tim e  was in  tow  of the  steam-tug

The action was in  the f irs t  instance in s titu ted
by the owners o f the Charles Dickens against the 
owners of the hopper barge, and subsequently the 
owners o f the Quickstep were added as defen-
dants. .

A t  the tim e  o f the co llis ion the Quickstep was 
on ly  ca rry in g  one masthead l ig h t  instead of two, 
as she ough t to  have done. I t  was ad m itted  th a t 
the tw o  men on the  hopper barge, in  no way in te r
fered w ith  the navigation . She had a rudde r b u t 
had no m otive power.

The C ounty C ourt judge found th a t the  c o lli
sion was solely caused by  the neg ligent nav igation  
o f the Quickstep, b u t gave judgm en t against both 
defendants on the g round  th a t in  law the owners 
of the tow  were liab le  fo r the  negligence of the

B oth  defendants appealed, and on the m erits 
the  cou rt he ld  th a t the  co llis ion  was caused by 
the  jo in t  negligence of the Charles Dickens and 
Quickstep, and found th a t there was no negligence 
on the p a rt of the hopper barge, and ad journed 
the question as to  w hether, in  the circumstances, 
the owners of the barge were liab le  fo r  the  n e g li
gence of the tug .

April 29.— F. W. Baikes and Lennard fo r  the 
owners of the tow .— In  the circumstances of th is  
case the tow was no t responsible fo r  the neg li
gence of the tu g . The re la tionsh ip  of m aster 
and servant d id  no t exist. I t  m ay be th a t, in  
m any cases, the con tro l of the nav igation  is in  
the tow, b u t in  a ll cases i t  is a question of fac t 
whether i t  is o r not. I n  the present case, the 
tow  was a hopper barge w ith o u t any m otive  
power, and in  charge of tw o  men, who never con
t ro l o r in te rfe re  w ith  the nav igation  o f the tug . 
I f  in  a ll cases the tow  is responsible, i t  fo llows 
th a t, where a tu g  is to w in g  several barges owned 
by  d iffe ren t owners, each barge owner is respon
sible fo r  the negligence of the  tug , and i t  also 
fo llow s th a t the con tro l is in  each tow. In  the 
present case the barge is analogous to  cargo, bu t 
instead of being on the  sh ip  tow ing  i t  is p u t 
astern of h e r :

Quantum v. Burnett, 6 M. & W .499 ;
Jones v. Mayor of Liverpool, 14 Q. B. Div. »JO 
The Julia, Lash. 224;  ̂ T m -d at a
The American and The Syria, 31 L. T. Rep. N. S. 

42: L. Rep. 6 P. C. 127; 2 Asp. Mar. Law Cas. 
350 •

The Stormcock, 53 L. T. Rep. N. S. 53 ; 5 Asp. Mar. 
Law Cas. 470;



604 MARITIME LAW CASES.

T h e  Q u ic k s t e p . [ A d m .A d m .]

The Isca, 55 L, T. Eep. N. S. 779 ; 12 P. Div. 34 ; 6 
Asp. Mar. Law Cas. 63 ;

The Niobe, 59 L. T. Eep. N. S. 257; 13 P. Div. 55 ; 
6 Asp. Mar. Law Cas. 300 ;

The Tieonderoqa, Swa. 215;
Westrup v. The Great Yarmouth Steam Carrying 

Company Lim ited, 61L. T. Eep. N. S. 714 ; 6 Asp. 
Mar. Law Cas. 443 ; 43 Ch. Div. 241;

Sturgis y. Boyer, 24 Howard’s Eep. 110;
Parsons on Shipping, p. 536, n.

Bucknill, Q.C. and L. 12. Pyke, fo r  the p la in tiff, 
contra.— In  the A d m ira lty  C ourt tu g  and tow- 
have always been looked upon as one fo r  many 
years past, and the cou rt ought no t a fte r so long 
a lapse o f tim e  to overru le the decisions support
in g  tha t p rinc ip le . Even assuming i t  to be a 
question of fac t in  each case as to w ho has the 
con tro l of the navigation , the presum ption is 
s trong ly  in  favour of the con tro l being in  the 
tow. Hence, in  the present case, the owners of 
the tow  are responsible :

The Cleadon, 4 L. T. Eep. N. S. 157; Lush. 160 ; 
14 Moo. P. C. 92; 1 Mar. Law Cas. O. S. 41;

The Ticonderoga (ubi sup. ) ;
The Mary, 41 L. T. Eep. N. S. 351; 5 P. Div. 14; 4 

Asp. Mar. Law Cas. 183;
The Sinquasi, 43 L. T. Eep. N. S. 768 ; 5 P. Div. 

241 ; 4 Asp. Mar. Law Cas. 383;
The Kingston-by-Sea, 3 Wm. Eob. 152 ;
The Gipsy King, 2 W. Eob. 537 ;
Thx Giraffe. 1 Pritchard Ad. Dig. 3rd edit. 235;
The Bianca, 48 L. T. Eep. N. S. 440; 8 P. Div. 91; 

5 Asp. Mar. Law Cas. 60;
The Two Ellens. 26 L. T. Eep. N . S. 1; L. Eep. 4

P. C. 161; 1 Asp. Mar. Law Cas. 208;
Smith v. The Creole, 2 Wallace, jun. Eep. 485.

I n  the present case the owners of the tow  are also 
liab le  fo r neglecting to employ a tu g  prope rly  
equipped fo r  the  undertak ing . She had on ly  one 
masthead l ig h t  instead of two.

Raikes in  rep ly. —  The tu g  was prope rly  
equipped. She had tw o lig h ts , and i t  was on ly 
in  consequence of the negligence of her master 
th a t they were not bo th exhib ited.

Cur. adv. vult.
Aug. 5.— Judgm ent of the cou rt was de livered

by
B utt, J .— This action was b rough t in  the 

C ounty C ourt of D u rham  by the Tees Con
servancy Commissioners, the  owners of the 
steam -tug Charles Dickens, against Cochrane and 
Co., the  owners of a hopper barge which, at the 
tim e  o f the collision, was in  tow  of the steam-tug 
Quickstep in  the R ive r Tees. Subsequently, 
W m . Duncan and Charles C h rys ta l Duncan, 
the  owners c f the Quickstep, were added as 
defendants. A t  the t r ia l the learned judge 
found th a t the collis ion was caused by the 
negligence of those on board the Quickstep, and 
th a t there was no negligence on the pa rt of those 
in  chaige o f the Charles Dickens o r of the barge ; 
b a t he held the owners of the barge, as w e ll as 
the  owners o f the Quickstep, liable, on the ground 
th a t those on board the Quickstep were the 
servants of the owners of the barge w hich had 
employed the tug. On a fo rm er day, a fte r 
hearing counsel on the facts, we decided tha t the 
Charles Dickens and the Quickstep were both in  
fa u lt, bu t we agreed w ith  the learned judge in  
absolving the barge from  blame. The question 
as to  the lia b ility  of the owners of the barge fo r 
the negligence of the crew of the Quickstep was 
subsequently argued before us, and i t  is th a t 
question which we now have to decide. I t  is 
clear tha t, a lthough there were men on board the

barge, the navigation  was in the hands of the 
m aster-of the tug , and the bargemen could do 
no th ing  to avoid the collis ion. N o  doubt, in  
m any cases o f towage, the negligence re lied  on 
as m aking  the owners of the vessel in  tow  liab le  
fo r  a collis ion has been the negligence of those 
on board the tu g ; and where, as in  most of such 
cases, the navigation was under the d irec tion  of 
those on board the vessel being towed, such 
negligence has been r ig h t ly  held to  be in  law  the 
negligence of her owners. In  one o r tw o  cases 
in  the C ourt of A d m ira lty , D r. Lush ing ton  
seems to  have in tim a ted  th a t the inexpediency 
of having a d iv ided command and d irec tio n  of 
the vessels would in  its e lf be a suffic ient reason 
fo r a ttach ing  lia b il ity  to  the vessel in  tow. In  
a ll such cases, however, the rea l question is 
w hether or not the re la tion  of m aster and 
servant exists between the defendants, the 
owners of the vessel towed and the persons in  
charge o f the navigation  o f the steam-tug. 
Unless th a t re la tion  exists, considerations of 
expediency cannot ava il to  impose l ia b i l i ty  on 
the owners o f the vessel in  tow. I t  is the 
practice on the  Tees, as in  m any o f our rivers, 
fo r  steam-tugs to tow  several barges a t the same 
tim e. The barges frequ en tly  belong to  d iffe ren t 
owners. In  such cases whose servants are the 
crew o f the tu g  P Supposing barges A , B, and 
C, each be longing to a d iffe ren t owner, to  be in  
tow  of one steam -tug and damage to  be caused 
to another vessel by the negligence of the master 
of the tug , is each of the owners of the barges to 
be held liable fo r  the damage done on the ground 
th a t the crew of the steam-tug are h is servants P 
I f  so, i t  would fo llow  th a t if ,  by the negligence 
of those on board the tug , barge A  is 
b rough t in to  collis ion w ith  another vessel, 
the owners of barges B and C would each 
be liab le  fo r  the damage so caused— a conclusion 
which would no t seem consistent w ith  reason 
or w ith  good sense. The t ru th  is, no general 
ru le  can be la id  down. The question whether 
the crew of the tu g  are to be regarded as the 
servants of the owner of the vessel in  tow  m ust 
depend upon the circumstances of each case. 
There would seem to be no be tte r reason fo r ho ld
in g  the master of the tu g  in  the present case to 
be the servant of the owners o f the barge, than 
there is in  saying tha t the master of a ship engaged 
in  ca rry in g  cargo is the servant of the charterer, 
and so m ay render the la tte r  responsible fo r  a 
co llis ion  caused by the negligence o f the master 
of the vessel.

I t  would be a hopeless task to  a ttem pt to 
reconcile the numerous decisions bearing on 
the subject in  our E ng lish  courts. N o r are 
the Am erican cases more un ifo rm  in  th e ir  
resu lt. W e th in k  tha t the r ig h t  view  of the law 
is th a t stated by L o rd  Tenterden and L ittle da le ,
J . in  the case of Laugher v. Pointer (5 B. &  C. 547), 
adopted and approved by the C ourt of Exchequer 
in  Quarman v. Burnett (6 M . &  W . 499). Both 
those cases were actions fo r negligence in  d r iv in g  
a carriage. In  the ea rlie r case L o rd  Tenterden 
s a id : “  I f  the tem porary use and benefit o f the 
horses w ill make the d r iv e r answerable, and there 
be no reasonable d is tinc tio n  between d r iv in g  
them  w ith  o r w ith o u t a carriage, m ust no t the 
person who hires a hackney coach to  take h im  
fo r a m ile  o r o ther greater o r less distance, o r fo r 
an hour o r longer tim e, be answerable fo r  the
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conduct of the coachman ? M ust no t the person 
who hires a w h e rry  on the Thames be answerable 
fo r  the conduct of the waterm an ? I  believe the 
common sense of a ll men w ould  be shocked i f  
anyone should affirm  the d r iv e r to  be answerable 
in  e ither of these cases. I f  the case of a w herry  
on the Thames does not fu rn ish  an analogy to  
th is  subject, le t me p u t the  case of a ship h ired  
and chartered fo r  a voyage on the ocean to  ca rry  
such goods as the  cha rte re r may th in k  f i t  to  load 
and such only. M any accidents have occurred 
from  the negligent management of such vessels, 
and many actions have been b rough t against 
th e ir  ow ners; b u t I  am no t aware th a t any has 
ever been b rough t against the charterer, though 
he is to  some purposes the dominus pro tempore, 
and the voyage is made no t less under h is  em ploy
m ent and fo r h is benefit, whether he be on board 
or not, tha n  the jou rney  is made under the 
em ployment and fo r  the benefit o f the h ire r of 
the horses. W hy, then, has the charte rer of the 
ship or the h ire r  of the  w h e rry  o r the hackney 
coach never been tho ugh t answerable ? I  answer, 
because the shipmaster, the  wherrym an, and the 
hackney coachman have never been deemed the 
servants o f the  h ire r, a lthough the h ire r  does 
contract w ith  the w herrym an and the coachman 
and is hound to  pay them, and the pay is no t fo r 
the use o f the boat or hores o r carriage only, bu t 
also fo r  the personal service of the m a n .’ In  
con fo rm ity  w ith  th is  M r. Justice C liffo rd , in  
de live ring  the judgm ent of the Supreme C ourt of 
the U n ited  States of A m erica in  the  case of 
Sturgis v. Bowyer (24 H ow ard ’s Reps. 110), says :
“  B u t whenever the tug , under the charge of her 
own m aster and crew, and in  the  usual and o rd i
na ry  course of such employment, undertakes to 
transp o rt another vessel w h ich fo r  the tim e  being 
has ne ither her m aster o r crew on board fro m  one 
po in t to another over waters where such acces
sory m otive power is necessary o r usua lly  
employed, she m ust be he ld responsible fo r  the 
proper nav igation  of bo th  vessels. . 
Assum ing th a t the tu g  is a suitable vessel properly  
manned and equipped fo r the undertak ing , so 
th a t no degree of negligence can attach to  the 
owners o f the tow  on the ground th a t the 
m otive power employed by them was in  an 
unseaworthy condition, the tow  under the 
circumstances is no m ore responsible to r 
the  consequence of a collis ion than so much 
f r e ig h t ; and i t  is no t perceived th a t i t  can make 
any d i if  erence in  th a t behalf th a t a pa rt or even the 
whole of the officers and crew of the tow  are on 
board, provided i t  c learly  appears th a t the tu g  
was a seaworthy vessel, p rope rly  manned and 
equipped fo r the enterprise, and from  the nature 
of the un de rta k ing  and the usual course of con
ducting  it ,  the  m aster and men of the tow  were 
no t expected to  pa rtic ipa te  in  the navigation of 
the vessel.”  I n  a note on p. 536 of h is w o rk  on 
shipp ing, M r. Parsons, a fte r rev iew ing the cases 
decided in  the U n ite d  States, says : ' I t  seems to 
be w e ll settled law th a t canal boats and barges 
in  tow  are considered as being under the con tro l 
o f the tug , and the la tte r  therefore is liab le .”  
W e th in k  th a t both reason and a u th o rity  are in  
favour o f ho ld ing  the owners o f the barge exempt 
fro m  l ia b i l ity  fo r the negligence of the crew of 
the Quickstep. The resu lt is, th a t we pronounce 
the Charles Dickens and the Quickstep bo th to  
blame, and dismiss the c la im  against the owners

of the tow  w ith  costs here and in  the cou rt below, 
to  be pa id by the p la in tiffs .

Hurst, on behalf o f the owners o f the Quickstep, 
asked fo r the costs o f the  appeal.

L. E. Fyke, fo r the  p la in tiffs , contra, c ited  the 
Hector (48 L . T. Rep. N . S. 890 ; 8 P. D iv . 218,- 5 
Asp. M ar. Law  Oas. 101).

The P resident.— A s our decision is th a t bo th 
the Quickstep and the  Charles Dickens are to  
blame, the ru le  la id  down in  The Hector (ubi sup.) 
w i l l  be followed. There w i l l  be no costs here o r 
below as between the owners o f those tw o  vessels. 
The costs o f the owners of the  hopper barge we 
have already dealt w ith .

S o lic ito rs fo r  the appellants, the owners of the 
hopper barge, Hollams, Son, Coward and Hawks- 
ley.

Solic ito rs fo r  the defendants, the  owners of the 
Quickstep, Thomas Cooper and Co.

Solic ito rs fo r  the respondents, the owners of the 
Charles Dickens, Clarkson, Oreenwells, and Co.

Tuesday, Nov. 4, 1890.
(Before B utt, J.)

T he T homas J oliefe. (a)
Collision—Damages—Tug and _ tow—Joint tort 

feasors— Contribution.
In a collision action in rem, where a tug and tow 

are both pronounced to blame for a collision 
with another vessel, the owner of the latter vessel 
may enforce the judgment for the whole of his 
damages against either or both the defendants, 
and the defendants are not entitled to have the 
decree so drawn up that half only of the total 
damages i 3 recoverable from each defendant.

T his was a m otion  by defendants in  a collis ion 
action in rem, asking the cou rt to  order the 
re g is tra r to  amend the decree entered therein.

The action was in s titu te d  by the owners of the 
steamship Alaska against the owners of the 
steam-tug Thomas Joliffe, and against the owners 
of the sa iling  ship Avon. The co llis ion occurred 
on the 25th Dec. 1889, a t the entrance to  the 
Penarth Dock, C ard iff. The Avon was at the 
tim e  in  tow  of the Thomas Joliffe, bo th  of w h ich 
vessels collided w ith  the Alaska, and d id  the 
damage complained of.

A t  the t r ia l the learned judge (B u tt, J .) found 
the Thomas Joliffe and the  Avon bo th  to  blame, 
and concluded his judgm en t w ith  these words : 
“  The whole accident was b rough t about by the 
im proper a ttem pt o f the tu g  and the Avon to  go 
in  w ith o u t a tu g  behind. I  m ust therefore p ro 
nounce them  bo th  to  blame.

I n  these circumstances the fo llow ing  decree was 
drawn up by the re g is tra r :

The iudge, being assisted by Captain E. P. Nisbet and 
Captain A. E. Barlow, two of the Elder Brethren of 
the T rin ity  Corporation, and having heard counsel on 
all sides, pronounced the collision in question in this 
action to have been occasioned by the fault or default 
of the master and crew of the ship Avon and by the 
fault or default of the master and crew of the steam- 
tug Thomas Joliffe, and for plaintiffs’ claim for damages 
in consequence thereof, and he condemned the owners of 
the ship Avon and their bail, and also the owners of the
ro l Benortedby J. P. A rptnaj.l  and B utler  A s pin ai.l , Esqrs.,

Barristers-at-Law.
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steam-tug Thomas Joliffe, in the said damages and in  
costs, and referred the said damages to the registrar 
assisted by merchants to assess the amount thereof.

The p la in tiffs  haying sought paym ent o f the 
damages from  the owners o f the Thomas Joliffe, 
they, the owners of the Thomas Joliffe, now moved 
as fo llows :

To amend the form of the decree dated the 6th Nov. 
1889, entered in this case, by providing by the said 
decree that the owners of the ship Avon and the owners 
of the steam-tug Thomas Joliffe and their respective 
bail be condemned severally, each for one half of the 
entire damages, and that any balance of such half which 
the plaintiffs shall not be able to enforce against either 
vessel shall bo paid by the other vessel or her bail, or 
that such other amendment be made as in the circum
stances is just.

Kennedy, Q.C. and Fyke in  support of the 
m otion.— The decree should be amended as asked. 
In  A m erica  the decree goes against each defen
dant fo r h a lf the damages :

The Sterling and The Equator, 16 Otto, 647 ;
The City of Hartford and The Unit, 7 Otto, 323;
Marsden’s Law of Collisions, 2nd edit. 198.

In  The Milan (5 L . T. Rep. N . S. 590.; Lush. 388;
1 M ar. Law  Cas. 0 . 8. 185) the loss was d iv ided 
between both wrongdoers. Lo rd  Esher, M .R. has 
ind ica ted th a t the decree should be fo r  h a lf the 
damage against each w rongdoe r:

The Bernina, 56 L. T. Eep. N. S. 258; 12 P. Div. 
58 ; 6 Asp. Mar. Law Cas. 75 ;

Chartered Mercantile Bank of Ind ia  v. Netherlands 
Steam Navigation Company, 48 L. T. Hep. N. S. 
546; 10 Q. B. Div. 521; 5 Asp. Mar. Law Cas. 65;

Black Book of the Admiralty, p. 109.
Bucknill, Q.O. and John Mansfield, fo r  the tu g  ; 

and Raikes, fo r  the p la in tiffs , were no t called on.
B utt, J.— This decree has to m y m ind  been 

drawn up in  the proper form . I t  may be th a t the 
la w  as adm in istered in  the U n ited  States d irec tin g  
the recovery of damages in  the way po inted out 
by  M r. Kennedy is calculated to  w o rk  out in  the 
end more equal jus tice  than resu lts from  the 
application of the law o f E ngland as i t  e x is ts ; 
b u t I  have no power to  deal w ith  the m a tte r in  
the_ way suggested by the  Am erican au thorities 
i f  in  so do ing I  contravene the law of th is  
country. I  am very c learly  of op in ion th a t I  
should be contraven ing the law of Eng land were 
I  to  d irec t th is  decree to  be amended in  the way 
suggested.^ E very  one who has sustained damage 
by the jo in t  act of tw o ind iv idua ls , and who 
recovers judgm ent against them  in  to r t ,  has the 
r ig h t  to enf orce that judgm ent by executionagainst 
one or the other or both o f those defendants. 
T ha t I  conceive to be the r ig h t  o f a p la in t if f  in  
o rd ina ry  cases, and I  do no t know  w hy i t  should 
be d iffe ren t in  an A d m ira lty  case. I  do not 
agree a t a ll th a t we have any th ing  to do in  th is  
case w ith  w hat is known as the A d m ira lty  ru le  
as to  d iv is ion  o r apportionm ent of damages where 
bo th  ships are to  blame. There seems to  me to  
be no au th o rity  whatever fo r  lim it in g  the r ig h t  
o f the  p la in tiffs  in  th is  su it in  the  manner sug
gested by M r. Kennedy. I  m ust therefore refuse 
th is  application.

Solic ito rs fo r  the p la in tiffs , Botterell and Roche.
S o lic ito r fo r  the tug , J. Woodburn.
Solic ito rs fo r the tow, Stone, Fletcher, and 

Hull.

Monday, Nov. 10, 1890.
(Before the  R ig h t Hon. S ir  J ames H annen and 

B utt, J.)
T he County of D urham , (a) 

Charter-party —  County Court —  Venue —  County 
Courts Admiralty Jurisdiction Act 1868 (31 8f 32 
Viet. c. 71), ss. 3 and 21— County Courts Admi
ralty Jurisdiction Amendment Act 1869 (32 fy 33 
Viet. c. 51), ss. 1 and 2.

Shipowners may institute an action in personam 
against charterers for breach of charter-party, 
under sect. 2 of the County Courts Admiralty 
Jurisdiction Amendment Act 1869, in the County 
Court having Admiralty jurisdiction within the 
jurisdiction of which their vessel is at the com
mencement of such proceedings.

T his was an appeal by the defendants in  an 
action fo r breach of cha rte r-pa rty  from  the 
decision of the judge o f the Newcastle County 
C ourt.

The action was in s titu te d  in 'personam on the 
A d m ira lty  side o f the  Newcastle County Court, 
by the owners of the steamship County of Durham 
against her charterers to  recover compensation 
fo r  damage sustained by the County of Durham 
ta k in g  the ground a t the defendants’ w h a rf at 
Poole.

The p la in tiffs , who were the assignees of the 
cha rte r-pa rty  in  question, resided in  the d is tr ic t of 
the Newcastle County C ourt. The defendants 
resided a t Poole.

A t  the tim e  of the commencement of the action, 
the County of Durham was w ith in  the ju r is d ic tio n  
of the Newcastle C ounty C ourt.

The defendants moved the  C ounty C ourt judge 
to  dismiss the action fo r  w ant of ju risd ic tio n . 
The learned judge refused to  do so, and his 
judgm ent, so fa r  as i t  is  m ateria l, is as fo llo w s :— 

“  So fa r  as the plea of w ant o f ju r is d ic tio n  may 
be said to  depend upon the general A d m ira lty  
Ju risd ic tio n  of C ounty Courts over a charter- 
p a rty  of th is  description, no d iff ic u lty  exists. The 
difference w h ich  prevailed a few years ago 
between the H ig h  C ourt of A d m ira lty  and the 
Courts of Common Pleas and Exchequer on the 
one hand, and the judges of the  P r iv y  Council on 
the other, as to  whether C ounty Courts in  A d 
m ira lty  have not, under recent legis la tion, a more 
extensive ju r is d ic tio n  in  certa in  m atters than the 
H ig h  C ourt has been fin a lly  set at rest by the 
decision of the C ourt of Appeal in  the case o f The 
Alina, (42 L . T. Rep. N . S. 517; 4 Asp. M ar. Law 
Cas. 257 ; 5 Ex. D iv . 227). T h is  case, and th a t of 
The Cargo ex Argos (28 L . T. Rep. N . S. 745; 
L. Rep. 5 P. C. 134; 2 Asp. M ar. Law  Cas. 6) are 
d irec t au thorities  fo r  the proposition th a t an action 
on a cha rte r-pa rty , by  the owner o r charte rer of a 
ship, is an action on an agreement, made in  
re la tion  to  the use o r h ire  o f a ship w ith in  sect. 2 
o f the C ounty Courts A d m ira lty  Ju risd ic tio n  
Am endm ent A c t 1869, and th a t th a t A c t has given 
a ju r is d ic tio n  to  the C ounty Courts w h ich  the 
H ig h  C ourt o f A d m ira lty  d id  not possess. The 
omission o f any fo rm  applicable to  the present 
case from  the ‘ s ta tu to ry  form s ’ g iven under 
the A c t of 1868 may be explained, therefore, by 
assuming th a t the la tte r  were no doubt com
p iled  from  those in  use in  the H ig h  C ourt, which

(a) Reported by J. P. A spinall and B utler  A sp in a ll . Esqrs , 
Barristers-at Law
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had ju r is d ic tio n  in  the cases m entioned in  
th a t A c t ; bu t, no t hav ing  ju r is d ic tio n  in  cases 
lik e  the present, necessarily supplied no form s 
applicable to  the case before me. The on ly  ground, 
therefore, upon w hich a plea in  denial of the 
ju r is d ic tio n  o f the cou rt can prevail, is  th a t to 
which the defendants have m a in ly  lim ite d  th e ir  
contention, v iz., th a t the present action has been 
entered in  the w rong  d is tr ic t.  I n  the A c t o f 100“  
there is no express clause de fin ing  or l im it in g  
the d is tr ic t in  w h ich  proceedings are to be com
menced ; b u t by sect. 1 of the A c t of 1869 the 
two A cts of 1868 and 1869 are to  be read and 
in te rp re te d  as one A c t. T u rn in g , then, to  the 
A c t o f 1868, sect. 21, i t  is provided th a t,“ Proceed
ings in  an A d m ira lty  cause shall be commenced: 
(1.) I n  the C ounty C ourt having A d m ira lty  
ju r is d ic tio n  w ith in  the  d is tr ic t of w h ich  the 
vessel or p rope rty  to  w h ich the cause relates is 
a t the commencement of the proceedings; and (2.) 
i f  the foregoing ru le  be no t applicable, then  in  
the County C ourt hav ing  A d m ira lty  ju r is d ic tio n  
in  the d is tr ic t o f w h ich  the owners o f the vessel 
o r p rope rty  to  w h ich  the  cause relates o r his 
agent in  Eng land resides . . .’ I t  has been
s trong ly  contended and urged w ith  m uch a b ility  
and great reliance upon the form s and procedure 
in  A d m ira lty , th a t the words ‘ vessel to  w h ich  the 
cause relates ’ can on ly  mean the ship or vessel of 
the defendant. I t  is clear tha t, u n t il the passing 
of the A c t o f 1869, the ju r is d ic tio n  of the C ounty
C ourt over cla im s fo r  salvage, towage, necessaries, 
o r wages, o r fo r damage to  cargo o r damage by 
collis ion, were a ll in  th e ir  na ture  proceedings fo r 
services rendered to  o r in ju ry  done by  the ship o r 
vessel o f the defendant, and in  any proceeding in 
rem the on ly  ship in  the  contem plation of the 
parties would n a tu ra lly  and lo g ica lly  be the ship 
of the de fendant; b u t now, by sect. 2, sub-sect. 1, 
of the A c t of 1869, a C ounty C ourt w ith  A d m i
ra lty  ju r is d ic tio n  can t r y  any c la im  a ris ing  out 
of an}’ agreement made in  re la tion  to the  use or 
h ire  of any ship, and the present action is a 
proceeding in personam under a cha rte r-pa rty  
fo r  the use o r h ire  of the  p la in tiffs ’ ship and 
com pla in ing o f damage resu ltin g  from  breach of 
th a t agreement. I t  has been argued th a t the 
present is no t p rope rly  a cause re la tin g  to  a ship ; 
bu t I  do no t agree w ith  th a t view. The expression 
cause re la tin g  to  a ship on ly d iffe rs from  cause 
re la tin g  to  the use o r h ire  o f a ship _ as the 
greater d iffe rs fro m  the less. I f  an action on a 
cha rte r-pa rty  which, ex _ concessis, is an action 
upon an agreement re la tin g  to  the use of a ship, 
is no t an action re la tin g  to  a ship, i t  seems 
d iff ic u lt to  adm it th a t an action fo r  towage or 
wages is an action  re la tin g  to  a ship, io  w hat 
ship then does the present cause re la te r th e  
proceeding, itse lf, is  not in rem, bu t in personam, 
and the on ly  ship ind ica ted  is the ship w h ich is 
the  subject of the  agreement o f h ire  fo r  breach of 
w h ich  th is  action is b rought. There is no th ing  
in  the  words themselves, ‘ vessel o r p ro pe rty  to  
w h ich  the  cause relates,’ w h ich  involves any 
violence of construction  in  ho ld ing  them  to  be 
applicable to  the ship e ither of p la in t if f  or 
defendant as the case m ay be. I  ho ld , therefore, 
th a t the present cause does re late to  the p la in tiffs  
vessel; and, as th a t vessel was w ith in  m y ju r is -  
d ic tion  a t the tim e  the  cause was entered, 1 decide 
against the application, and I  ho ld  th a t I  have 
ju r is d ic tio n  to t r y  th is  action. I  m ay add th a t

sect. 4 of the A c t of 1869, w h ich extends the 
ju r is d ic tio n  of C ounty Courts in  A d m ira lty  to a ll 
claims fo r damage to  ships, whether by co llis ion 
o r otherwise, when the amount claimed does not 
exceed 3001., is p la in ly  intended to  cover eases in  
w h ich  damage may be occasioned in  m any o ther 
ways besides co llis ion, and in  w h ich the on ly 
vessel to  w h ich the  cause could be said to relate 
would be the  damaged vessel fo r which the p la in t if f  
b rough t his action. W hether, upon the hearing 
of th is  cause, i t  m ay appear to  me more 
ven ient and proper th a t i t  should be tr ie d  w ith in  
the ju r is d ic tio n  of the C ounty C ourt a t Poole, is 
a m a tte r w h ich  I  m ay have to  consider he rea fte r; 
bu t fo r  the present I  dismiss the defendants 
application w ith  costs.”

F rom  th is  decision the defendants now ap
pealed.

The fo llow ing  A cts o f P arliam ent are m ate ria l 
to the decis ion:—

C ounty Courts A d m ira lty  J u risd ic tio n  A c t 1868 
(31 &  32 V ie t. c. 71):

Sect. 3. Any court having Admiralty jurisdiction 
shall have jurisdiction and all powers and authorities 
relating thereto to try  and determine, subject and 
according to the provisions of this Act, the following 
causes (in this Act referred to as Admiralty causes) : (1.) 
As to any claim for salvage, any cause in which tne 
value of the property saved does not exceed one thousand 
pounds or in which the amount claimed does not exceed 
three hundred pounds ; (2.) As to any claim for towage 
necessaries, or wages, any cause in which the amount 
claimed does not exceed one hundred and fifty  pounds ; 
(3.) As to any claim for damage to cargo or damage by 
collision, any cause in which the amount claimed does
not exceed three hundred pounds.

Sect 21. Proceedings in an Admiralty cause shall be 
commenced: (1.) In  the County Court having Admiralty 
jurisdiction w ith in the district of which the vessel or 
property to which the cause relates is at the commence
ment of the proceedings; (2.) I f  the foregoing rule be 
not applicable, then in the County Court having Admi
ra lty jurisdiction in the district of which the owner oi 
the vessel or property to which the cause relates, or_his 
agent in England, resides, or i f  such owner or agent does 
not reside w ith in any such district, then m the County 
Court having Admiralty jurisdiction the district whereof 
is nearest to the place where such owner or agent resides ; 
(3.) I f  for any reason the last foregoing rule is not 
applicable or cannot be acted on, then in such County 
Court having Admiralty jurisdiction as general orders 
direct.

County Courts A d m ira lty  J u risd ic tio n  Am end
ment A c t 1869 (32 &  33 V ie t. c. 51):

Sect. 1. This Act may be cited as the County Courts 
Admiralty Jurisdiction Amendment Act 1869, and shall 
be read and interpreted as one with the County Courts 
Admiralty Jurisdiction Act 1868.

Sect. 2. Any County Court appointed or to be appointed 
to have Admiralty jurisdiction shall have jurisdiction 
and all powers and authorities relating thereto to try  
and determine the following causes : (1.) As to any claim 
arising out of any agreement made in relation to the use 
or hire of any ship or in relation to the carnage of goods 
carried in any ship, provided the amount claimed does 
not exceed three hundred pounds.

J P. Aspinall, fo r  the defendants, in  support of 
the appeal.— The Newcastle County C ourt judge 
has no ju r is d ic tio n  to en te rta in  th is  cause. Sect. 
21 of the County C ourts A d m ira lty  J u risd ic tio n  
A c t 1868 has no app lica tion  to  th is  case. The 
causes of action, to w h ich  th a t section is a p p li
cable, are contained in  the preceding sect. 3, and 
are a ll cases in  w h ich  the shipowner is defendant. 
T ha t p rov is ion  is somewhat analogous to  the 
usual C ounty C o u rt ru le  th a t the  residence o r 
place of business of the defendant fixes the dis-
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t r ic t .  The County C ourt A d m ira lty  Ju risd ic tio n  
Am endm ent A c t 1869, under w h ich  the  present 
action is in s titu te d , contains no provisions as to 
where such an action is to be commenced. I t  is 
necessarily an action in personam, and presum ably 
ought to be commenced where the defendant 
resides or carries on business. W h ils t i t  is true  
tha t both A cts  are to  be read together, on ly such 
provisions of the A c t o f 1868 are to  be read in to  
the A c t  of 1869 as are consistent the rew ith . The 
vessel spoken of in  the A c t  o f 1868 is the vessel 
of the defendant. I n  the present case i t  is  the 
vessel o f the p la in tiff. Therefore the provisions 
as to  d is tr ic t  in  the A c t o f 1868 have no application 
to  the present case. N o  general orders have been 
made, and the present is, probably, a casus 
omissus, and therefore the p la in t if f  should fo llow  
the general ru le  of seeking the defendant’s 
forum .

Boyd fo r  the p la in tiffs .— The tw o A cts  are to  be 
read as one, and therefore the provisions o f the 
A c t  o f 1868 are applicable to  the causes o f action 
enumerated in  the A c t o f 1869. [H e  was stopped 
by the C ourt.]

S ir  J ames H annen .— I  have no th ing  to add to 
the ju dg m en t of the C ounty C ourt judge. I t  a ll 
tu rn s  upon the provisions of sect. 1 of the A c t of 
1869 th a t the tw o  A c ts  are to  be read as one. I f  
the language of the ea rlie r A c t does not apply, 
the  effect of the la te r A c t  is to  extend the mean
in g  o f th a t language, and so g ive the  ju risd ic tio n .

B utt, J .— I  agree, though, i f  i t  had no t been 
th a t the A c ts  are to  be read as one, I  should have 
had some doubt w hether there was ju r isd ic tio n .

S o lic ito rs fo r  the p la in tiffs , Botterell and Roche.
S olic ito rs  fo r  the defendants, Thomas Cooper 

and Co.
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