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See Carriage of Goods, Nos. 1, 2, 9—Marine Insurance, 

No. 17.
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See Collision, Nos. 7, 33, 34.
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See Collision, No. 1—County Courts Adm iralty Juris

diction, Nos. 1, 7, 8, 9—Practice, Nos. 3, 4, o, 6, 
24, 25—Salvage, Nos. 8, 16.

APPRENTICE.
See Thames Navigation, No. 1.

ARBITRATION.
See Practice, No. 7.

ARREST OF SHIP.
See Practice, N09. 32, 33.

ASSESSORS.
See County Courts Admiralty Jurisdiction, Nos. 1, 10.

BAIL.
See Collision, No. 18—Salvage, No. 15.

BANKRUPTCY.
See Stoppage in  Transitu.

B IL L  OF LADING.
See Carriage of Goods, Nos. 3 to 9, 11,15, 16, 17,,18, 

28, 29, 34, 35— Charter Party No 7— County 
Courts Admiralty Jurisdiction, Nos. 4, 5—Sale oj 
Goods, No. 2.

BOARD OF TRADE.
See Unseaworthy Ship, Nos. 1, 2.

BRISTOL CHANNEL. 
See Collision, No. 5.

BYE-LAWS.
See Harbours and Docks, Nos. 2, 3, 4.

CANCELLATION CLAUSE.
See Charter Party, No. 2—Marine Insurance, No. 6.

CARRIAGE OF GOODS.
1. Advance freight—Charter-party—Advantage of 

exchange—Advance not taken.—Where a clause 
in a charter-party provides for “  cash for 
steamer’s ordinary disbursements at port or 
ports of loading . . . to be advanced at ex
change of 50d. to the dollar . . .  on account 
of freight (captain’s receipts to be conclusive 
evidence of the amount of such advances, and of 
their having been properly made), and balance of 
freight on right and true delivery of the cargo in 
cash ”  ; the shipowners may ask through their 
master for sufficient to pay their disbursements 
i f  they require it ,  but they are not bound to do 
so, and hence, where no advance freight is ob
tained, the charterers cannot deduct from the 
freight the profit they would have made by the 
difference of exchange on the amount spent in 
disbursements at the port of loading i f  they had 
advanoed the money. (Adm.) The Primula page 429

2. Advance of freight — Charter-party — “  I f  re
quired” —Charterer’s liab ility  on Joss—Where a 
cargo is shipped under a charter-party containing 
the clause “  one-third freight, i f  required, to be 
advanced, less 3 per cent, for interest and insu
rance,”  and the vessel and cargo are lost, the 
charterers are not liable to pay the advanced 
freight if  the shipowners do not ask for payment 
until after the loss. (Ct. of App.) Smith, H ill, 
and Co. v. Pyman, Bell, and Co......... .................  7

3. B ill of lading—Charter-party—“  A ll other con
ditions as per charter-party ” — Incorporation.
Where a b ill of lading contains certain excepted 
perils and after them the words “  paying freight 
and all other conditions as per charter-party,” 
the latter words do not incorporate the excepted 
perils in the charter-party, but only those con
ditions in the charter-party which are to be per
formed by the consignee of the goods. (Ct. of 
App.) Serraino and Sons v. Campbell ..............  4i

4. B ill of lading— Charter-party—Express stipula
tions— Governing contract.-—By a charter-party 
i t  was provided that the shipowners should fix in 
a suitable place proper refrigerating machinery 
and insulated chambers, to be kept at a tem
perature not exceeding 28 degrees Fahrenheit ; 
any accident, breakdown, or mishap to the ma
chinery or cause beyond the owner s control not 
preventing ; and i t  was further provided that the 
“  performance by the owners of their part of the 
agreement is subject to the exceptions and perils 
mentioned in the b ill of lading according to form 
attached hereto and the agreement herein con
tained shall be read as i f  such clause and con
ditions were herein repeated ; all cargo shipped 
by the charterers in pursuance of this agreement 
shall be received and carried subject to the terms 
and conditions in the said b ill of lading, except as 
altered by these presents.”  By the terms of the 
b ill of lading any loss or damage was excepted 
which might result from the “  consequence of any 
damage, breakdown, or in jury to a defect in hull,
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tackle, boilers, or machinery or their appur
tenances, refrigerating engines or chambers, or 
any part thereof, however such damage, defect, 
or in jury might be caused, and notwithstanding 
that the same might have existed at or at any 
time before the loading or sailing of the vessel, 
or by unseaworthiness of the ship at the beginning 
or any period of the voyage, provided all reason
able means had been taken to provide against such 
unseaworthiness.”  In an action for damage to 
cargo caused by the refrigerators being unfit and 
insufficient, and by the insulated chambers not 
having been kept at the agreed temperature, i t  
was held that, as the stipulation to provide proper 
refrigerating machinery and keep the insulated 
chambers at a proper temperature was an express 
stipulation, the b ill of lading must betaken to have 
been altered by the charter-party so as to prevent 
the exceptions in the b ill of lading operating to 
exempt the shipowners from performing their ex
press contract; and further, that even if  the per
formance of the charter-party was subject to the 
exceptions in the b ill of lading, the contract in 
the charter-party as to the refrigerating ma
chinery was so clear and unequivocal that i t  could 
not be held to be overridden by the general pro
visions of the b ill of lading. (H. of L. affirming 
Ct. of App.) Houston and Co. v. Sansinena 
and Co...............................................................page 311

5. B ill of lading— Construction—Special purpose— 
General words.—Where an agreement in special 
terms and for a special purpose has been entered 
into between a shipper of goods and shipowner, 
such special terms cannot be modified by reading 
into them the general words of a b ill of lading 
under which the goods have been shipped. (H.
of L.) Houston and Co. v. Sansinena and Co. ... 311

6. B ill of lading—Construction—Particular con
tract—General words.—Where general words 
are used in a b ill of lading contract, and are 
intended to be made applicable to the circum
stances of the particular contract, the main 
object and intent of the particular contract are 
to be looked at, and the general words are to
be lim ited to that view (H. of L.) Qlgn v.
Margetson ..............................................................  366

7. B ill of lading — Holders of title  to goods— 
Warehousemen — Conversion— L iab ility . — C., a
merchant at Bristol, imported goods from H. and 
Co. in Canada, the course of business between 
them being that H. and Co. shipped the goods to 
this country, receiving bills of lading made out 
to their order. These bills of lading, together 
w ith bills of exchange drawn by them on C-, 
were sold by H. and Co. to various Canadian 
banks, and were then remitted to banks in this 
country w ith a document called a hypothecation 
note. By the terms of the hypothecation note 
the banks here might retain the bills of lading 
un til payment of the bills of exchange i f  they 
were not satisfied with C.’s acceptances. C. was 
a customer of the plaintiff’s bank, and in the 
months of October and November, 1890, he re
quested the plaintiffs to pay his acceptances in 
respect of the several consignments of goods 
imported by them in the way referred to. This 
the plaintiffs did, receiving the bills of lading for 
the shipments from the holders of the accept
ances. The consignments in question on arrival 
in this country had, for the convenience of all 
concerned, been warehoused by the shipowners 
at the defendants’ warehouses in Bristol for 
delivery by them against the shipowners’ 
delivery orders. Shortly before the plaintiffs 
had so paid C.’s acceptances for him he had, by 
the negligence of the defendants’ servants, suc

ceeded in getting possession of a large quantity 
of the goods from the defendants’ warehouses 
without presenting any delivery orders. In  
Dec. 1890 C. became insolvent. Thereupon the 
plaintiffs, having obtained delivery orders from 
the shipowners, presented them to the de
fendants and demanded delivery of the goods. 
Upon the defendants failing to deliver the goods 
which C. had irregularly obtained, the plaintiff® 
brought an action against the defendants to 
recover the value of the goods. Held, that, 
independently of the Bills of Lading Aot, the 
plaintiffs were entitled at common law to recover 
the goods, their position being that of pledgees 
of the f bills of lading, notwithstanding that the 
defendants were not in possession of the goods 
at the time when the plaintiffs’ title  thereto 
accrued. (Ct. of App.) Bristol and West of 
England Bank, Limited, v. The M idland Railway 
Company ..........................................................page 69

8. B il l of lading—Perils of the sea—Negligence— 
Burden of proof.—Where a b ill of lading con
tains the customary exception of loss by perils of 
the sea, and an action is brought by the shipper 
against the shipowner for damage to goods 
shipped thereunder, i f  the shipowner pleads and 
proves perils of the sea, the burden is upon the 
plaintiff of proving that the damage was caused 
by the negligence of the defendant’s servants.
(Ct. of App.) The Glendarroch ..........................  429

9. Charter-party—Provision as to signing bills of
lading—Duty to present fo r signature—Advance 
freight—Measure of damages.—By a charter- 
party i t  was agreed that the ship was to load a 
cargo of coals and deliver the same “  on being 
paid freight on bills of lading quantity . . .
one-third on signing bills of lading and the re
mainder on unloading in cash . . . the
captain or agents to sign bills of lading for 
weight put on board as presented to him 
according to railway or dock company’s weight 
without prejudice to the tenour of the charter- 
party, and without any alteration within twenty- 
four hours after coals on board.”  The ship was 
loaded and had just sailed when she sank and 
the cargo was lost. The charterers had not at 
that time presented any bills of lading for the 
captain’s signature, and afterwards refused to 
present any. In  an action by the owners against 
the charterers : Held, that there was an implied 
obligation on the charterers to present bills for 
the captain’s signature immediately the ship was 
loaded, and by not doing so they had committed 
a breach of their duty under the charter-party in 
respect of which the owners were entitled to 
damages, the measure of damages being the 
advance freight which they would otherwise have 
obtained. (Ct. of App.) Oriental Steamship Co. 
Lim ited  v. Tylor and another ..... ......................... 377

10. Common carrier in  India—English Common
Law—Indian Contract Act 1872.—The liab ility  
of a common carrier of goods for hire in India is 
governed by the English common law, and is not 
affected by the provisions of the Indian Contract 
Act, 1872, and consequently owners of steamers 
carrying goods as common carriers on the Ir ra 
waddy are liable for their loss, except where 
caused by the act of God or the Queen’s 
enemies. (P. C.) Irrawaddy F lo tilla  Co. v. 
Bywamdass .............................................................. 129

11. Contract of affreightment— B il l of lading— Con
struction—Law of flag—Sale of goods by master.
—Where cargo was shipped by British subjects 
on board a German ship for carriage to England 
under English bills of lading, the Court, in  an 
action for short delivery, Held, that the master
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was entitled to deal with i t  according to the law 
of the flag ; and hence, where he had sold part ot 
the cargo at a port of distress without instruc
tions from the shippers, such sale was justifiable 
by German law, as he had, after taking t  e es 
advice he could obtain, sold the cargo m 
honest belief that he was acting for the best lor 
a ll parties in the emergency which had arisen. 
(Adm. Div.) The August..............................

12. Contract of affre ightm ent— C harte r-party  Lon 
struction— Law of flag—Circumstances to oe 
taken into account.—The fact that goo s ar 
carried in a foreign ship is not in itself cone usi 
to show that the charter-party under which tne 
goods are carried must be construed according to 
the law of the flag. A ll the circumstances, such 
as the language in which i t  is written, t e s  p 
lations i t  contains, and the parties, mus ® 
sidered in determining what law is tobe app •
(Ct. of App.) The Industrie........................ ..

13. Contract of affreightment—Charter-party Com 
struction—Law of f l a g — Circumstances attaching 
to the contract.—The plaintiffs, who were German 
subjects domiciled in Germany and owners o 
German steamship, entered into a charter-p J  
■with the defendants, who were British subjects 
through their (the plaintiffs’) agent, a ®rn\  
subject, whereby the defendants chartered tne 
steamship Industrie for the carriage of a cargo° 
rice in bags from abroad to a port in Eng an 
orders. The charter-party, which was made m 
London, and was in the English language, co 
tained all the provisions usually found in , 
charter-parties; and also the following wor ,
■“  freight being payable at and after the ra 
■35s. sterling per ton of 20cwt. delivere • • ■
all freight to be paid on right delivery o 
cargo if  discharged in the United King
cash as custom ary, i f  on the C ontinent in  c . 
the  exchange o f the  day o f fina l discharge wutn- 
o u t d isoount.”  The ship proceeded to  her po 
load ing , and there too k  on board a car5 °  °  _.i
be longing to  the defendants, and on her o 
voyage, hav ing  encountered bad weat > P 
in to  a p o rt o f distress, when i t  was foun 
th e  cargo had sustained damage, and ® ’
a c tin g  under the  advice o f surveyors, 
o f the cargo as being u n fit fo r reshlP“ ?,
<an aotion by the shipowner to recover 
on the damaged cargo which was sol ■ ’ f
the Court of Appeal (reversing the de“ 8,. , j  
Barnes, J.), that the defendants were not liable, 
as the charter-party must be cons u d
English contract according to Eng is > 
that the law of the flag did not a p p ly . and 
that the payment of freight being expressly dealt 
w ith in the charter-party none was recoverable 
in respect of cargo not delivered a P 457
destination. (Ct. of App.) The Industrie - . .

14. Contract of affreightment peri.
Voyage—Possibility of performance y J
Perils—Liab ility .—A  shipowner who h a s , g d 
that his ship shall proceed to a ce ** P ^j,e 
thero deliver the cargo, unless prev j
perile Of the sea, is not justified “  
the voyage, unless the excepted pen ^
it, either physically impossible to complete the 
voyage, or so clearly unreasonabe ^  henc0 
possible from a. business point of v . t
where a vessel has gone ashore bu eed-
off and repaired, so as to be capable of proceed 
mg to the port of discharge, wriaun hart erers 
time, the shipowners are liable to reaaoI1 of 
for any loss that they may sustain .
the shipowner not carrying out the c ¿
(Ct. of App.) The Assicuraziom  G enerali ana

Schenker f  Co., v. S.S. Bessie Morris Co. Ltd.,
and another..................................................... .. 217

15. Damage to cargo.—B ill of lading—Exception 
of masters and mariners negligence.—Negligence 
of stevedore—Management of ship—Bad stowage.
_A. cargo of oranges was shipped on board the
defendants’s vessel under a b ill of lading, which 
contained a clause excepting “  damage from any 
act, neglect, or default of the pilot, master, Or 
marinere in the navigation or management of the 
ship.”  The cargo was damaged through the 
improper and negligent stowage of the stevedore.
Held that inasmuch as the stevedore was not 
included in the lis t of persons mentioned in the 
b ill of lading whose acts and defaults were 
excepted, the defendants were not exempted from 
liability  Held also, that the words “  manage
ment of the ship ”  did not include bad stowage.
(Adm. Div.) The Ferro.......................................... 309

16 Damage to cargo—B ill of lading Excepted 
P erils-Neglect of master to remedy defect.— 
Where by the terms of a b ill of lading shipowners 
are relieved from liab ility  for damage to cargo 
when caused by “  perils of the sea and accidents 
of navigation, even when occasioned by the negli
gence, default, or error in judgment of the pilot, 
master, mariners, or servants of the shipowners, 
and the cargo is damaged by sea-water getting 
into the hold through an iron rivet being loosened 
bv stress of weather, a fact which the master dis
covers during the voyage but neglects to remedy 
and thereby permits the damage to be largely in 
creased, such damage is covered by the above ex- 
«rations, and the shipowners are not liable for 
any portion of it. (Adm. Div.) The Cressmgton. 27

17. Demurrage— B ill o f lad in g  S trike  — Rea
sonable tim e— Circumstances o f p o rt o f discharge. 
—Goods consigned to the respondents were 
shipped on board a ship of the appellant under 
bins of lading which contained no stipulation as 
to the time within which the cargo was to be dis
charged. The ship duly arrived at her port of 
discharge, and the unloading was oommeneed, 
but before i t  was completed a strike took place 
among the dock labourers, and the completion of 
the unloading was delayed for a considerable 
time I t  was admitted that during the con
tinuance of the strike it  was impossible to obtain 
the necessary labour to complete the discharge 
of the ship: Held, that the respondents were 
only bound to discharge the ship m a reasonable 
time and therefore were not liable for the delay, 
under the circumstances which existed at the port.
/ u  nf  t ) Hick v. Rodocanachi Son Limited. 97 
(and°on appeal to H. L.) Hick v. Raymond A Reid 233

18 Demurrage-BiU of la d in g - “ Arriva l ’ ’-B e r th
^ fo rc a rg o  occupied. Where a b ill of lading

for a grain cargo provided that the ship 
‘‘ may commence discharging immediately on
arrival,”  and upon the ship’s arnyal the berth 
for grain cargoes was occupied, and the chip was 
not able to immediately commence discharging, 
but she was discharged as fast as she could be 
under the circumstances, the consignees were 
not liable to pay the shipowners damages for 
detention. (Ct.ofApp.) The Delano................  523

19 Demurrage— Charter-party Delay of steve-
'°dore -L ia b ility  for.-W here  by a charter-party it

was agreed that the ship should proceed to Leith 
and London and there load cargo wjthin a 
certain time and that a stevedore should be ap
pointed by the charterers ra London only, but 
employed and paid for by owners, and in oonse- 
auence of some of the Leith cargo shifting and 
being damaged by bad weather on the voyage
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to London, i t  was necessary at London to 
land and recondition the damaged cargo, 
and restow  ̂the shifted cargo, and also neces
sary to shift some of the Leith cargo to 
enable the London cargo to be properly stowed, 
which matters together w ith some delay on 
the part of the London stevedore caused the 
ship to be detained, the charterers were held not 
liable either for demurrage arising either from 
the moving of the cargo or the stevedore’s delay, 
the stevedore being the servant of the owners, or 
for the expense of moving the cargo to enable 
the London cargo to be loaded, such expense 
being either the expense of storage or of work 
done by order of the master without the authority 
of the charterers. (Ct. of App.) Harris v Best 
Ryley, and Go..................................................pag’e 272

20. Demurrage—Charter-party—Discharge by dock
company—“  As fast as she could deliver ” _Cus
tom of port.—Where, in compliance w ith the terms 
of a charter-party, a vessel proceeded to a dock as 
ordered where she was to be discharged “  as fast 
as she could deliver,”  but owing to the crowded 
state of the dock discharging—which, according 
to the custom of the port, was done solely by the 
dock company both for the shipowner and the 
charterer—was delayed several days, the chart
erers were held not liable for such delay, as the 
ship had in the circumstances existing been 
discharged as fast as she could deliver iAdm 
Div.) Thé Jaederen...................................  260

21. Demurrage—Charter - party—Discharge into
lighters — Strike of lightermen— Appeal._By
charter-party between plaintiffs and defendants 
i t  was agreed that plaintiffs’ ship should load a 
cargo of timber and proceed to Sharpness and 
be there discharged in the customary manner 
and w ith the customary steamer despatch of the 
port ; Sundays and any time lost by strikes 
lock-outs, or combinations of workmen not to 
count as part of the discharging. Demurrage to 
be paid at an agreed rate for any detention of 
the vessel through default of merchants or 
charterers, and the usual custom of the wood 
trade to be observed in each port. A t Sharpness 
i t  is customary to discharge timber into lighters 
and convey i t  by canal to Gloucester. Owing to 
a strike in the port of Gloucester among the 
labourers who discharged the lighters there were 
no lighters obtainable when the vessel arrived at 
Sharpness. As soon as the strike ended the 
vessel discharged her cargo. In  an action 
brought by the plaintiffs against the defendants 
in the County Court for demurrage the judge held 
that Sharpness was included in the port of Glouces
ter, and that after the strike ended, the defendants, 
w ith the exception of one day which they had not 
accounted for, had done all that could reasonably 
be expected of them in affecting the vessel’s 
discharge. He therefore gave judgment for one 
day s demurrage w ith costs. Held (affirming the 
decision of the County Court judge), that the 
discharge into lighters was the mode of discharge 
accepted by the parties, that the loss of time, 
beyond the one day, was caused by the strike 
within the meaning of the charter-party, and that 
therefore the charterers were excused. Held 
also, that, as the Divisional Court has only an 
appellate jurisdiction, a cross-appeal by the 
defendants upon a question of fact involving an 
amount less than 50!. could not be entertained. 
(Adm.) The Alne Holme... .............................. 344

22. Demurrage—Charter-party—Discharging—Se
lection of berth by charterer— Strike.— By a 
charter-party i t  was agreed that a vessel should 
proceed “  to London either to the Pool, Regent’s

Canal, Victoria Docks, Derricks, or Beckton,”  as 
ordered by the charterers, eighty-four hours 
being allowed for loading and discharging the 
cargo, “  strikes of workmen at the port of load
ing or discharging being excepted.” The 
charterers ordered the vessel to proceed to the 
Regent’s Canal. After the vessel le ft the port of 
loading a strike of workmen commenced at the 
Kegent s Canal, and the charterers knowing of 
the strike could have ordered tho vessel at Graves- 
end to proceed to one of the other places named, 
but did not do so. The vessel proceeded to the 
Regent’s Canal, and, owing to the strike the 
charterers oould not take delivery of the cargo, 
there, though they could have done so at any of 
the other named places. The lay days were 
exceeded, and the shipowner claimed demurrage, 
Held (affirming the judgment of Pollock, B.)’ 
that there being no lim it in the charter-party to 
the charterer’s right to select one of the named 
places, they could insist on her going to a place 
where she might be delayed by a strike, and that 
they were protected by the exception as to 
“  strikes of workmen ; ”  and were not liable for 
the delay of the vessel. (Ct. of App.) Bulman 
V. Fenwick ......................................................pope 388

23. Demurrage Charter-party—Discharge by port 
officials “  As fast as can deliver ” — Custom of 
p o rt— By a charter-party a vessel was to proceed 
to H, with a cargo of oranges “  to be discharged 
at usual fru it berth as fast as steamer can de
liver as customary, and where ordered by char
terers.”  When the vessel arrived at H. the 
fru it  warehouses were fu ll, and neither of the 
usual fru it  berths was available until after the 
expiration of four days. The warehouses on the 
quay, as well as the appliances for unloading 
there, were under tho control of Government 
officials,who regulated the unloading of the vessels, 
and determined the quay at which a vessel 
should be moored : Held, that the obligation of 
the charterer to unload did not commence un til 
the vessel was berthed at a usual fru it berth, 
that the words “  as customary ”  meant that the 
discharge must be as fast as the custom of the 
port would allow, and that the charterer was not 
liable to pay for the demurrage which was oc
casioned by the custom of the port. (Ct. of 
App., reversing Charles, J.) Good & Co. v. Isaacs 212 

2t. Demurrage — Charter-party— Exceptions— Re
straints of princes—Political disturbances or im 
pediments—Delay in  shipment—Export duties.—
The defendants chartered the plaintiffs’ vessel to 
proceed to Iquique, in Chili, and there to load 
for the United Kingdom a cargo of 3000 tons of 
nitrate of soda at the rate of 200 tons per working 
lay day, and after provisions as to the lay days 
came the usual clause mutually excepting re
straints of princes and rulers, political dis
turbances or impediments during the said voyage.
A t the tria l of the action the learned judge found 
as a fact that the ordinary and recognised mode 
of loading nitrate at Iquique was to send the re
quired amount of nitrate down by railway from the 
mines direct to the ship at the quay when she 
was ready for loading. When the ship arrived 
at Iquique considerable delay was caused in the 
loading by reason of a civil war having broken 
out and the mines and the railway being for a 
time in the possession of the troops, so that no
nitrate could be sent down by railway to the 
ship. She was also further delayed by putting 
into another Chilian port for coal, where the- 
authorities then in power demanded export duties 
already paid atlquique. In  an action for demurrage ::
Held, that the delay in both cases was within the
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exception in tiie charter-party. (Ct. of App.)
Smith and Servicer. Hosario Nitrate Company
Limited ......................................................... Pa9e 417

25. Demurrage— Charter-party—Strike— Custom of 
port— Circumstances of port of discharge. — Where 
by a charter-party i t  was agreed that the ship 
should deliver her cargo at a certain port as cus- 
tomary, and that the discharge should be “  with 
a ll despatch as customary and ten days on 
demurrage over and above the said lying days at 
6d. per net register ton per day,”  and according 
to the custom of the port, the discharge was
■carried out by the dock company, and was delayed
for four days in consequence of a strike among 
the dock labourers. I t  was held, in  an action by 
the shipowners against the charterers for damages 
for this delay: That no definite time was fixed by 
the charter-party for the unloading to take place 
in, and that therefore a reasonable time under the 
circumstances should be allowed, and that the 
delay was a circumstance which arose out of the 
application of a custom of the port, and that the 
charterers were not liable. (Ct. of App reversing 
Wright, J.) Castlegate Steamship Co. Limited 
y . Dempsey and Co .............................................. J

26. Demurrage—Charter-party— Voyage—Discharg
ing berths named by charterers—“  Safe berth as 
ordered.” —Where i t  was agreed by charter-party 
that certain vessels being loaded should proceed 
to the Mersey and deliver their cargo “  at any 
safe berth as ordered on arrival in the dock at 
Garston,”  and the charterers having named the 
berths the vessels were kept waiting owing 
to the crowded state of the dock: I t  was 
held in an action to recover demurrage for such 
delay that the carrying voyage was not ended 
t i l l  the vessels were in the berth named by the 
charterers, and that therefore they were not liable 
for demurrage. (Ct. of App.) Tharsis Sulphur 
and Copper Company Limited v. Morel Bros, and 
Co. and Richards and Co........................................

27. Demurrage—Lien—Cesser clauses— Delay at
port of load ing— L iab ility  of charterers.— Where 
by a charter-party i t  was agreed that the 
charterer’s “  liab ility  was to cease on completion 
of loading provided the value of the cargo is 
sufficient to satisfy the lien which is hereby given 
for demurrage,”  such cesser clause in an action by 
the shipowner to recover from the charterer dam
ages for detention at the port of loading was held 
not to relieve the charterer from liab ility  for the 
delay where the lien for demurrage clause had 
reference only to delay at the port of discharge, 
because the charter-party made no provision foi 
the time within which the ship was to he loaded 
whilst providing a time for discharging. (Ct. ol 
App.) Dunlop and Sons v. Balfour......................

28. D e v ia t io n - B i l l  o f la d in g — Descrip tion o f 
voyage.—Perishable goods were shipped under a 
b ill of loading from a port m the south-east of 
Spain to Liverpool. The b ill of lading contained 
a clause giving the ship “  liberty to proceed to 
and stay at any port or ports in any rotation m 
the Mediterranean, Levant, Black Sea, or Adriatic, 
or on the coasts of Africa Spam, Portugal, 
France, Great Britain, and Ireland, for thei pur
pose of delivering coals, cargo, or pMsengers or 
for any other purpose whatsoever. After the 
cargo was loaded the ship proceeded to a port in 
the north-east of Spain before proceeding to 
Liverpool. Owing to the delay so caused the 
cargo*' was damaged. Held (affirming the 
judgment of the court below), that the clause m 
the b ill of lading although general must he cc> - 
strued with reference to the particular voyage, and 
that consequently the deviation was not justified

by the b ill of lading, and that the shipowners 
were liable for the damage. (H. of L.) Glynn
v. Margetson ................................................. page 366

29. Deviation—B il l of lading—Excepted perils — 
Return to port of loading—Reasonable neces
sity—Duty of communication.—A ship belonging 
to the defendants, who were shipowners and ship
builders at Bristol, shipped in addition to other 
cargo, some tin  plates belonging to the plaintiffs 
at Cardiff, for New York. The b ill of _ lading 
contained the usual exemptions from liab ility  in 
respect of damage by collison, &c. In  the course 
of the voyage the ship experienced very heavy 
weather, and repairs became necessary. The 
master put into Queenstown at first, and after
wards, having communioated w ith the defendants, 
determined to return to Bristol for repairs. In 
the Avon the ship came into collision with another 
vessel and sank. She was subsequently raised 
and taken to Bristol. The plaintiffs sued for 
damages for the failure of the defendants to 
deliver the tin  plates in  New York according to 
the b ill of lading. The case was tried before a 
judge and special jury, and the verdict and judg
ment were for the defendants. The plaintiffs 
applied for a new tria l, and contended that the 
master was not justified without the consent of the 
cargo-owners in returning to Bristol, hut should 
have had the ship repaired at Queenstown or 
Swansea, that the jury had been misdirected,-and 
that the verdict was against the weight of evi
dence. Held, that the return to Bristol was not 
such a deviation from the course as could not be 
held to be reasonably necessary; that the ship 
being a “  general ship,”  i t  was not necessary to 
communicate w ith the cargo-owners before re
turning to Bristol ; that the question of reasons,- 
ble necessity was on for the jury, and that the 
verdict should not be disturbed. (Ct. of App.)
Phelps, James, and Co. v. H ill and Co................. *2

30 Evidence—Ambiguity—Documents prior to 
contract.—Where there is no ambiguity in the 
language of a charter-party letters and telegrams 
between the parties prior to the execution of the 
charter-party were held not admissible in evi
dence to explain the contraot. (Adm.) The
............................................................  324

31. Evidence—Custom—Charter-party—Cost of
discharging—Where to a charter-party agreeing 
that the cargo was to he taken to and from the 
ship at merchant’s risk and expense, the parties 
added in writing that the cargo was to be 
“  supplied as fast as steamer could load and 
stow same, and discharged as fast as steamer 
can deliver, and according to the custom of the 
respective ports,”  evidence of custom to prove 
that at the port of discharge the cost of dis
charging the cargo from the ship s ra il on to the 
quay is paid by the shipowner was not admissible, 
as the clause as to the payment of delivery and 
the customary mode of delivery, meaning thereby 
the time and manner, were not inconsistent, and 
by the express terms of the charter-party the 
charterer must pay such expenses. (Adm.)
The Nifa .................................................................

32. Freight—Liab ility  fo r—Consignee fo r sale—De
posit-Merchant Shipping Acts— Warehousing 
clauses.—A consignee for sale of a cargo shipped 
abroad and delivered to him out of a warehouse 
under a b ill of lading, is not liable to be sued for 
the b ill of lading freight i f  he has deposited the 
amount of such freight w ith the warehouse owner 
under the provisions of the Merchant Shipping 
Acts Amendment Act, 1862. (H. of L. reversing
Ct. of App.) White and Co. v. Furness, Withey, 
and Co......................................................................
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33. Loading—F u ll and complete cargo—Draft of 
water—Delay fo r want of water — Duty to remain.
—Where by a charter-party a vessel is to proceed 
to a berth in a named dock, and “  there load, 
always afloat, a fu ll and complete cargo,”  and i t  
is found that after she has loaded a portion of her 
cargo, although she could take in the remainder 
and s till remain afloat in the dock, she could not, 
when fu lly  loaded, pass over the dock sill until 
next spring tides, which would delay her a week, 
she is not entitled, when partly loaded, to leave 
the dock to avoid this delay. (Adm. Div.) The 
Curfew..............................................................page 29

34. Loss of cargo—B ill of lading—Exception of
Robbery —Theft by stevedores.—Where goods are 
shipped under a b i ll of lading exempting the ship
owners from liab ility  for loss caused by “  pirates, 
robbers, or thieves of whatever kind, whether on 
board or not or by land or sea ”  the shipowners 
are not thereby relieved from liab ility  for theft 
of the goods by the stevedores’ men employed in 
the service of the ship. (Ct. of App.) Steinman 
and Co. v. The Angier Line...................................  46

35. Non-delivery of cargo—Debenture liab ility— 
Measure of damages—Freight and landing charges 
—Inquiry as to damages—Practice.—In an action 
by plaint.ffs claiming as consignees named in a 
b ill of lading delivery of certain cargoes and 
damages for their detention, the defendants, who 
claimed the goods under a contract with the con
signor, were allowed to receive and retain the 
cargoes pending tria l, under a consent order, 
without prejudice to any question between the 
parties. Ten months later a receiver was ap
pointed. The Court subsequently held that the 
plaintiffs were entitled to the cargoes and directed 
an inquiry to ascertain what damages the plain
tiffs had sustained by the defendants’ detention, 
but refused to allow the defendants to be reim
bursed freight and landing charges paid by them 
on account of the cargoes. On appeal the 
House of Lords varied this judgment by allowing 
the defendants the freight and landing charges, 
but, as no application was made to vary the 
terms of the inquiry, i t  remained undisturbed.
Upon the inqu ry as to damages the chief clerk 
awarded damages on the basis of the detention 
being wrongful from the arrival of the cargoes 
until the decree of the court of first instance.
Upon a summons to vary the chief clerk’s cer
tificate, i t  was held that the previous decision of 
the House of Lords as to the r'ght of the de
fendants to be reimbursed the freight and landing 
charges was consistent with the order for the in
quiry as to damages ; that the consent order did 
not make the detention after that date lawful, 
but that after the order for the appointment of 
a receiver the cargoes wTere in the possession of 
the court, and that the period of illegal detention 
io r which the defendants were liable in damages 
was from the arrival of each cargo up to the 
order for the appointment ot a receiver. (H. 
of L.) Dreyfus Bros. v. Peruvian Guano
Co.................................. ...........................................  225

36. Performance of contract— Reasonable time—
No time fixed.—Where no period is fixed for the 
performance of a contract of carriage in a b ill of 
lading the obligation is to perform i t  w ithin a 
reasonable time under the circumstances existing 
at the time of the performance of the contract, and 
there is no liability for delay, however protracted, 
i f  such delay is attributable to causes beyond the 
control of the party on whom the obligation 
rests, and he has not acted negligently nor un
reasonably. (H. of L.) Hick v. Raymond and 
Reid .......................................................................... 233

37. Practice—Joinder of p laintiffs—Several ship
pers—Short delivery.—Several shippers or con
signees of different shipments of goods shipped 
on board the same ships for carriage from and to 
the same places are not entitled to be joined as 
plaintiffs in one action against the shipowner on 
the bills of lading claiming damages for short 
delivery. (H. of L.) Smurthwaite and others v. 
Hannay and others..........................................page 485

38. Short shipment—Dead freight—Bad stowage—
Tender of fu l l  cargo—Liab ility .—Where char
terers agreed to provide a ship with a “  fu ll and 
complete cargo of sugar in hogsheads and (or) 
bags or other lawful merchandise ”  there is no 
obligation to supply the cargo in any particular 
order, and if  the master of the ship stows bags 
and hogsheads in such a manner as they come to 
ihe ship that there are no bags available to fill up 
the alley ways and lazarette the shipowner cannot 
claim dead freight because these spaces are 
empty i f  the charterers tender more hogsheads 
to make a complete cargo. (Ct. of App.) 
Furness v. Chas. Tennant and Co.........................  17S>

39. Warranty of seaworthiness—Dunnage—Sur
veyor’s certificate— Shipowner’s duty.—Where by 
the terms of a charter-party the ship is to be- 
properly dunnaged to the satisfaction of a sur
veyor, who is to give a certificate thereof to the 
charterers, the giving of such certificate does not 
release the shipowners from their obligation to 
make the ship seaworthy by proper dunnaging. 
(Adm. Div.) The Cressington ..............................  27

40. Warranty of seaworthiness—Damage to cargo
— Preventible cause— Unprotected pipe.—W here 
goods shipped under a b il l o f lad ing  fre e ing  the' 
shipowners from  l ia b i l i ty  fo r damage caused by 
the neglect o r d e fau lt o f the crew were d u rin g  
the voyage damaged by sea w ater, in  consequence 
o f an incased p ipe w h ich  com m unicated w ith  a. 
w ater-c loset hav ing  been broken by pressure o f 
cargo, i t  be ing custom ary to  case 3uch pipes, the 
shipowners were he ld  liab le  fo r  such damage, 
as the  ship was unseaw orthy a t the  com
mencement o f the voyage, and therefo re the 
exceptions in  the  b i l l  o f lad ing  d id  n o t re lieve 
the owners from  respons ib ility . (H. o f L.) 
Gilroy and Co. v. Price and Co.............................  314h

41. Warranty of seaworthiness—Shipowner—Char
terer—Demise of ship—Liab ility  in  contract and 
tort—Managing owner.—By an agreement in w rit
ing the defendant F. agreed to sell a ship to the 
defendant G., the purchase to be completed in four 
months on payment of 'the last instalment of the 
purchase money, the ship in the meantime to re
main the property of F. By a charter-party o f 
the same date F. chartered the ship to L. for the' 
four months on the conditions (inter alia), the 
charterers to provide and pay the captain, officers, 
and crew, the chief engineer to be appointed by 
the owners but paid by the charterer ; the owner 
to insure the vessel and maintain her hull and 
machinery in an efficient state, the charterers 
paying other expenses ; the captain to be under 
the orders of the charterer, who should indemnify 
the owner from all liab ility  arising from the 
captain signing bills of lading. F. was registered 
as owner and managing owner under the Merchant 
Shipping Act, 1876. During the currency of the 
charter-party goods shipped on board the ship 
were lost in consequence of her unseaworthiness..
The l  ills of lading in respect of these goods were 
signed by the captain and the charterers’ agent.
In  an action by the goods owner against F. and 
G. i t  was held, that F., the shipowner, was not 
liable, as the bills of lading were not signed by 
his servants or by his authority and no duty aroser
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towards the plaintiffs by the acts of any Person 
for whom he was responsible and that he was n 
liable by reason of his being reglst»rBd a 
managing owner. (H. of L. affirming C . o PP-) 
Baumwoll Manufactur von Carl Scheibler v. Fa - ^
0168S ................................................................... •• •xr

42. Warranty of seaworthiness—Steamship—Suf
ficiency of coal for voyage.-A steamship is bound 
to have on board cf her at the commencement 
the voyage a sufficient quantity of ooal to enable 
her to perform her voyage, and i f  she starts with 
less she is unseaworthy (Semble) .
voyage is one on which it  is the u s u a l Praotaoe to 
call at intermediate ports for coals. (C t of App.) ^  
Thin and Sinclair v. Richardson and Co..........

43. Warranty of seaworthiness-S team ship-Suf-
ficiency of coal for voyage-Callmg at inter 
mediate ports-Stages of ^  ™onasteamer

y s r c s s . i r .  ^

o'ention as to perils, one of which was any act, 
neglect or default whatever of the pilot, master, 
or crew’ ”  Ore or other weight dead cargo could 
not be obtained at Oran, andthe vessel proceeded 
to Huelva, where she filled up w ith ore. On 
leaving Oran the vessel had not enough coal for 
the voyage to Garston, but had enough for the 
voyage to Huelva, and on leaving Huelva she had 
not enough for the voyage to Garston, Mid^conse  ̂
quently was wrecked and the cargo of P 
grass lost. On leaving Oran the captain 
that there was an amount of coal on boar 
would have been sufficient for the voyage to Gar» 
ton, and at Huelva the engineer sported an 
amount of coal sufficient for the voyage to> Gars 
ton ; this was owing to a mistake as to the 
actual amount on boar . e defendantg were

voyage was either a voyage from Oran ’to Gars 
ton and the vessel was unseaworthy on leaving 
Oran or i t  was a voyage ^
formed in stages, and the ves and the
at the oouimencement of the last sr g ,
exception as to perils did not " b e  j a
of seaworthiness. (Ct. of App.; * .................... 165
y. Richards and Co................................

CARRIAGE OF PASSENGERS.
C ontract-C onditions-N otice-Person^ ingunes

-W h e re  a steamship passenger^took^i»
upon which were print© ,, shipowner
conditions l i m i t i n g x 
for loss or in jury to the passenge ^  the
gage, and these conditions wer ticket was
attention of the passenger, ^ d  the ticket
handed to her folded up, i t  “ “ t  ^
by the passenger io T P?™°* , might  find that 
was evidence upon which 3 y reasona
ble shipowners had uot done what w a s ^  ^
bly necessary to give the p ,g, d by them, 
conditions and that she was £ 0 y .
(H. o( L.) Richardson Spence ........  452
Rowntree ............. ................................

CESSER CLAUSE.
See Carriage of Goods, No. V -C harter-party ,

Nos. 5, 6, 7.

CHARTER-PARTY. __

1. Bills of lading— Coptoiri’s duty[ t0_ ^ ”ere 
Penalty—Damages— O wners offer g

a charter-party contained a clause in the follow
ing terms : “  Captain to sign bills of lading (at 
p la in tiff’s office) without responsibility as to 
weight, and as presented to him, without preju
dice to the tenor of this charter-party, within 
twenty-four hours after the cargo is on board, or 
pay 4<Z. per register ton per day (the first day’s 
payment being due on the expiration of the said 
twenty-four hours) for each day’s delay,”  
and the captain refused to sign for seventeen 
days, but the owners offered to sign on his be
half within twenty-four hours: In  an action 
by the charterers against the owners: Held, 
that the signature of the owners was not suffi
cient to satisfy the provision in the charter- 
party. Also that the clause was one for a 
penalty, and not for liquidated damages. (Adm.)
The Princess ..................................................page 432

2 Cancellation clause—Time of arriva l—Ship 
ready but not at berth—Prevented by port regu
lations.—Where a charter-party provided that 
the freighters were to have the option of cancel
ling the charter i f  the vessel failed to arrive at the 
port of loading and to be ready to load on or 
before midnight on a certain date, and the vessel 
arrived on the last day of the stipulated time 
and was in  herself ready to load, but was prohi- 
bited from communicating w ith tho shore until 
the doctor had visited her, which he did not do 
t i l l  next day: i t  was held that the vessel was 
not ready to load within the stipulated time and 
that therefore the charterers were entitled to 
cancel the charter-party. (Adm. Div.) The
Austin F ria rs .........................................................

3 Condition precedent—“  Now sailed or about to 
‘ saii  " —Refusal to load— Waiver.—By a charter- 
party i t  was agreed that the plaintiff’s ship,, 
should, after discharging homeward cargo, pro
ceed to Quebec and there load a cargo for the 
United Kingdom for the charterers, the de- 
f»nit nts. A t the date of the charter-party the 
owner and charterers knew that the ship was a t 
or had just le ft Mobile, and she was described m 
the charter-party as “  now sailed or about to sail 
from a pitch pine port.”  The ship did not in fact 
sail from Mobile t i l l  nearly four weeks after the 
date of the charter-party. The charterers refused 
to load the ship at Quebec. In  an action by the 
owner against them for this breach of the charter- 
party • Held, that the description of the ship as 
“  now sailed or about to sail ”  was a substantive 
part of the contract, and that its accuracy was a- 
condition precedent, the breach of which entitled 
the charterers to treat the contraot as at an end. 
Held also, that, as a fact, the charterers had 
treated the contract as subsisting, and had there
fore waived the performance of the condition 
precedent, and that therefore the plaintiff was 
entitled to judgment in his action, and the de
fendants were entitled to damages sustained by 
reason of the delay in the sailing of the ship. 
(Ct. of App.) Bentsen v. Taylor, Sons, and Co....

4 Despatch money—Discharging clause—Sunday 
and fete-days excepted—Mode of computation. 
Where a charter-party provided that a steamer 
was to be “  discharged at the rate of 200 tons 
per day, weather permitting (Sundays and fffte- 
days excepted), according to the custom of 
the port of discharge, and i f  sooner discharged 
to pay at the rate of 8s. 4d. per hoar for every 
hour saved,”  i t  was held that Sundays and fete- 
davs were not to be taken into account in com
puting the number of hours saved in discharging 
and hence despatch money was payable on the 
difference between the number of hours actually 
taken to discharge the ship and the total number
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of hours allowed by the charter-party. (Adm.)
The Olcndevon ..............................................page 439

5. Detention at port of loading— Cesser of liab ility  
claim—Demurrage—Lien for—L iab ility  of char
terer.—By a charter-party i t  was agreed between 
the plaintiffs, shipowners, and the defendants, 
charterers, that the ship should “ load in the 
usual and customary manner,”  a cargo of coals,
“ the vessel to be loaded as customary, but 
subject in all respects to the colliery guarantee 
in 108 colliery working hours.”  The cargo was 
to be unloaded at a specified fate per day, “  or 
charterers to pay demurrage at the rate of 30«. 
per hour.”  The master to sign clean b ill of 
lading. The charterer’s liability  under this 
charter-party to cease on the cargo being loaded 
and the advance freight paid, the owners having 
a lien on the cargo for the balance of the freight 
and demurrage.”  By colliery guarantee certain 
colliery proprietors undertook to load the ship 
for the defendants in 108 working hours, demur
rage, i f  any, to be at the rate of 20«. per hour.
The vessel was not loaded in 108 working hours.
Held, that the defendants were protected from 
liab ility  by the cesser clause, as the word demur
rage here applied both to port of loading and of 
discharge. (Ct. of App.) Restitution Steamship 
Company v. Sir John Pirie and Co.................... 11, n.

6. Detention at port of loading— Costs of liab ility
claim—Demurrage—Lien for—Liab ility  of char
terer.—Where a charter-party provides that the 
ship is to load “  in  the usual and customary 
manner,”  and that the cargo is to “  be unloaded 
at the average rate of not less than 100 tons per 
working day . . . charterers to pay demur
rage at the rate of 4d. per ton register per diem, 
except in case of unavoidable accident . 
charterers liab ility  under this charter-party to 
cease on the cargo being loaded, the owners 
having a lien on the cargo for freight and demur
rage,”  the charterers, in an action by the owners 
against them for damages for delay at the port 
of loading, are not protected from liab ility  by the 
cesser clause, which, in these circumstances, 
applies to demurrage proper only. (Ct. of App.) 
Clink v. Radford and Co........................................ 10

7. Freight—Lien—Cesser of liab ility  clause—Bills
of lading for less than chartered freight—Liab ility  
for the excess.—Whore, under the provisions of a 
charter-party, a ship was re-chartered, and the 
original charter-party contained a clause that the 
captain should sign bills of lading for the cargo 
at any rate of freight required without prejudice 
to the charter-party, and also a clause for the 
cesser of the charterer’s liability, coupled with a 
stipulation, “  the owner having a lien on the cargo 
for a ll freight and demurrage under this charter- 
party : ”  Held, that, there being no express agree
ment to the contrary, the cesser of liab ility  only 
relieved the charterers from liab ility  to pay so 
much of the chartered freight as was equivalent 
to the lien given to the shipowner, and therefore 
tho charterers were liable to pay the difference 
between the chartered freight and the bill of 
lading freight. (Ct. of App.) Hansen v. Han-old 
Bros.................................. ........................................  464

8. Freight—Part shipment—Loss by fire—Liab ility  
fo r freight—Rate—Refusal to ship again 
Damages—Reduction of.—By a charter-party the 
defendants contracted, except prevented by fire, 
to load the pla in tiff’s ship w ith a fu ll cargo of 
jute at I t.  17«. 6d. per ton, but the captain was to 
sign bills of lading at any rate of freight without 
prejudice to the charter-party or to the owners' 
lien, provided the b ill of lading freight in the 
aggregate fu lly  covered the freight due under the

charter-party. The defendants had shipped 7545 
bales of jute, when a fire broke out and destroyed 
5458 of the bales, and delayed the sailing of the 
ship. The freight specified in the bills of lading 
for the goods burnt was 1J. 5s. per ton. The 
defendants then refused to ship any more goods, 
and the plaintiffs filled the ship w ith cargo, some 
at 11. 5s. per ton, and some at a lower rate. The 
plaintiffs having brought this action to recover 
damages for breach of the charter-party by the 
defendants in not having loaded a fu ll cargo :
Held (affirming the decision of Pollock, B.), that 
with regard to the bales burnt, each party had 
pro tanto fulfilled their respective obligations 
under the charter-party, and the defendants wore 
under no liab ility  to pay freight for the bales 
burnt, nor bound or entitled to reload cargo to 
take their place ; and that the freight received 
by the plaintiffs for the cargo shipped by them in 
the space formerly occupied by the burnt bales 
ought not to go in reduction of any damages pay
able by the defendants. Held, also, that the fire 
only absolved the defendants from payment of so 
much of the freight as would have been actually 
received for the goods burnt, viz., 11. 5s. per ton, 
and not 11.17s. 6d. per ton. (Ct. of App.) Aitken, 
Lilbum , and Co. v. Ernsthausen and Co.... page 462

9. Running days—Meaning.—The term “ running 
days ”  in a charter-party mean, in the absence 
of any indication to the contrary, calendar days 
and not periods of twenty-four hours. (Ct. of App.)
The Eaty ......................................................  510, 527

10. Shipment—Delay through shipowner's default
—.Demurrage of trucks—Liab ility  fo r delay— 
Measure of damages.—By the terms of a con
tract the defendants agreed w ith the plain
tiffs to have a certain ship ready on a certain 
date, in the South West India Docks, to receive 
a cargo of tiles for shipment to Australia. The 
ship was not ready on the agreed day, and 
the tiles being kept waiting in the trucks in which 
the plaintiffs had had them brought into the 
docks, the plaintiffs were obliged to pay the ra il
way company, the owners of the trucks, a certain 
sum for the detention, which sum they now sought 
to recover from the defendants as damages for 
their breach of contract. I f  the plaintiffs had 
followed the ordinary course of business at the 
docks, they would have employed the dock com
pany to bring the tiles into the docks up to the 
ship’s side, and the dock company’s scale of 
charges, which were slightly higher than the ra il
way company’s, would have included storage of 
the tiles at the docks for three weeks without 
further charge. The time during which the trucks 
were actually detained was less than three weeks. 
Held, that the defendants had no right to assume 
that the plaintiffs would follow the ordinary 
course of business in the mode of bringing their 
goods into the docks, and that the plaintiffs were 
entitled to deliver the tiles in any manner they 
pleasod, and that the detention of the trucks was 
the natural and ordinary consequence of the 
defendants’ breach of contract. (Ct. of App.) 
Welch, Perrin, and Co. v. Anderson and Co......... 177

11. Time charter—Breakdown clause—Loss of time 
— Towage—Liab ility  for hire.—Where a charter- 
party provided that the owners should maintain 
the ship in an efficient state, and that “ in the 
event of loss of time from . . . .  breakdown 
of machinery, want of repairs, or damage whereby 
the working of the vessel is stopped for more than 
forty-eight consecutive hours, the payment of hire 
shall cease until she be again in an efficient state 
to resume her service,”  and whilst on tho voyage, 
in consequence of one of the engines breaking
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down, the ship had to put into an intermechate 
port, from whence, by an agreement between 
shipowners and charterers, she was ,, ,
tug to her port of discharge i t  was held that the 
shipowners were not entitled to hire 
ship was being towed, but were entitled to h „e  
during the time, the ship was discharging her
cargo* at the port of destination. (H. of h )   ̂
Hogarth v. M iller and Co.................. . ' l ,  L

See Carriage of Goods, N ob. 1, 2, °, f  , ’ rms'ttramre 
to 27, 30, 31, 38, 39, 41 Marine Insurance,
Nos. 3, 4, 5, 6—Necessaries, No. 1.

COASTING TRADE 
See Compulsory Pilotage, No. 1.

COLLIERY GUARANTEE.
Charter-party, No. 5.

COLLISION.
1 a Practice_Point not raised in  court

that i t  was not open to the appellants on the ap 
, to rajse the contention that, assuming the 

appellants to be to blame, the respondents were 
afso to blame, if  the appellants had not raised
such question in the court below. (P. C.) ^
Pleides; The Jane....................................... .

2. Claim a n d c o u n te r-c U i^T u g a n d  to w jn ^ M rd  
ship—Both to Uame-Assignmentofgu^gment^
Mercantile Law Amendment Act 1854. 
lision action brought by the owners of a steam 
ship against the owners of a tug and her ^  
three vessels were found to b ain , ,
tow being respectively condemne moiety
the plaintiffs' claim, ^
of the counter-claim of the tug. * the

provis ions o f sect. 5 ot tne m  steam-
ment Act 1856, an assignment o£ ^ e  rteam
ship’s judgment to them up unt Pd,fe under
steamship the whole of( £  tll0 motion),
her judgment: Held to1* e there wa8 no
that the statute did note judgmont creating
jo int debt existing be^re the ] d g n and 
the liability. (Adm. Div.) in e o n y  . 605 3 4 5

3. Coming to anchor-Duty to ‘ t
—Where a steamship under way at “ ^ “ self
F irth  of Clyde stops her way a n d *  e of 
across the line of naviga, mn f  ^  Uftme for not 
coming to an anchor, b , ,  . d ber 0f  her
warning v e s ttls ^ “ hshe^s carrying a fixed 
manoeuvres, eve“  thoug* Victoria.. 9
stern light. (Ct. of App, effects-Swme

4. Common employment S d fn Sea Reach
owners.—Where a collision steamers owned
of the river Thames betwe n t ^  ^  the master8 
by the same owners, i t  wa common
and crews of such steamers were> not m of
employment, and hence the *  {or their lost 
one ship were all° 7 e d ?ioh represented the 
effects against the fund wh P negligence 
lim it of liab ility  of the owners for the neg
of the other ship. (Adm.) 2 !  I p o r t  of

5. Compulsory pilotage—Bristol L°™1 mpuisory 
Bristol-Em ploym entm place f ^ e T \ % g  at
— Collision w ith in district. A West 0f the 
anchor about a mile to the the
English and Welsh Grounds pr0.
Bristol Channel was run into y . , jE
ceeding from Bristol to Cardiff, which w

charge of a pilot licensed by the Bristol C o lo ra 
tion for the port of Bristol and the Bristol Chan
nel Pilotage District. One rate is payable for 
the pilotage of a vessel from Bristol to any part 
of the Bristol Channel eastward of the Holms.
In the Pilotage Order Confirmation (No. 1) Act 
1891 (54 & 55 Viet. c. 160) the boundary of the 
port of Bristol between the Holms and Aust is 
stated to be “  from the westwardmost part of the 
F lat and Steep Holms, up the course of the 
Bristol Channel eastward to Aust in the county 
of Gloucester.”  Held, that the boundary of the 
port of Bristol between the Holms and Aust is a 
straight lino between those two places and does 
not follow the course of the navigable channel:
Held further, that the collision being to the 
northwestward of such line was not within the 
port of Bristol, but as i t  was within the Bristol 
Channel Pilotage D istrict, within a part of which 
(namely, the port of Bristol) the employment of 
a pilot was compulsory, and as one pilotage rate 
was payable to a part of the district beyond the 
spot where the collision occurred, the pilot was 
not the defendants’ servant, and they were ex
onerated from liab ility  for his negligence (Adm.
D iv ) The Charlton......................................page 569

6 Compulsorg piMage-Merchant Shipping Act, 
1854—0 in  C., May 1855—London D is tr ic t-  
Draft of Sh ip-P ilo t’s licence-“  Under U f l . " -  
Where a vessel requiring a compulsory p ilot in the 
London district and drawing more than 14ft. 
takes a T rin ity  House Pilot whose licence lim its 
him to conducting ships of not more than 14ft. 
draught, because no other pilot is available, the 

nf nf the pilotage provisions of the Merchant 
Shipping ^Act 1854° and of the Order in Council 
uf the 1st May 1855, forbidding a p ilot re- 
stricted to conducting vessels of 14ft draught to 
conducting vessels of greater draught, unless 
there shall be no qualified pilot to be obtained 
who has passed the said examination for ships 
drawing more that 14ft. water,”  is to make 
the pilot in such circumstances a qualified pilot, 
o r t d r e l i e v e  the shipowners under sect. 388 
of the Merchant Shipping Act 1854 from liabil- 
ity  for loss occasioned by his fault. (Ct. of App.)
The Carl XV. .............................

7 Compulsory pilotage-Thames Navigation Rules
-.002_Sect. 20— Position of anchor—Responsibil-
itu  of pilot.—The position of an anchor which is 
required for letting go in a port is within the 
jurisdiction of the pilot. I f  damage is caused 
by the anchor, so placed by the order of a corn- 
uulsory pilot, the owners are not liable, notwith
standing the fact that the position of the anchor
is in breach of a port rule. (Adm.) The Monte ^
Rosa..................................................................

8 Damage— A d m ira lty  ru le— B oth to blame— Tug 
' nd  Tow— C ollis ion between tug and th ir d  sh ip  —
Where a steam tug towing came into collision 
with another vessel and all three vessels were 
found to blame, the Court held that such a colli
sion was a maritime tort w ithin the jurisdiction 
of the Court of Admiralty; that the right to 
recover damages was governed by the rule pre
vailing in that court, and not by the common law 
doctrine of contributory negligence ; and henco 
the owners of the tug and the owners of the tow 
were liable for half the damages of the other 
vessel after deducting half the damages of the 
tug. (Adm. Div.) The Englishman and Aus- ^
tralia  .............................................................

u Damages—Delay in  proceeding—Interest on 
amount recovered.-In a collision action inrem, 
not instituted t i l l  twelve years after the collision 
occurred, the Court having held that the circum
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stances of the delay were not such as to preclude 
the plaintiffs from recovering, although they 
might have proceeded earlier, gave the plaintiffs 
interest for the twelve years on the damages 
awarded. (Adm. Div.) The Kong Magnus...page 64

10. Damages—Jettison—General average.—Where
in  consequence of a collision cargo is jettisoned, 
theamount payable as general average contribution 
by the ship in respect of such jettison is not 
recoverable trom the wrong-doing ship which 
caused the collision. (Adm. Div.) The Mar- 
pessa..........................................................................  155

11. Danube Navigation Rules, Art. 32—Narrowpas- 
sages—Ascending and descending ships—Duty to 
stop and wait.—Under art. 32 of the Begu- 
lations applicable to the navigation of the 
Lower Danube, directing that, “  when a ves
sel ascending tho river finds itself exposed 
to meeting a vessel descending at a point 
which does not afford sufficient breadth, she 
must stop below the passage t i l l  the other 
vessel has cleared i t ; and i f  the ascending 
vessel should be actually in the passage as the 
other approaches it, the descending vessel must 
stop above un til the passage is c l e a r a n  
ascending ship must stop below the passage 
un til a descending ship has cleared i t  whenever 
the asoending ship has notice that i f  she pro
ceeds she w ill be exposed to the risk of meeting 
the descending ship at or near that po in t; and 
the descending vessel must stop above the pas
sage when the asoending ship has reached such 
point and has actually begun to navigate the con
tracted passage before notioe is conveyed to her 
that i f  she proceeds she w ill be exposed to the 
risk of meeting the descending ship at or near 
the point. (P. C.) The Olieveden ; The Diana... 489

12. Danube Navigation Buies, Art. 32—Narrow pas
sages—Ascending and descending ships—Duty to 
stop and 'w a it.—Where a ship ascending the 
lower Danube neglects to stop below a passage 
referred to in art. 32 of the Begulations i t  is the 
duty of the descending ship to refrain from any 
attempt to exercise her right of precedence when 
the intention of the ascending steamer to violate 
tho regulations becomes reasonably apparent. (P.
C.) The Clieveden ; The Diana ............................ 489

13. Danube Navigation Buies, Art. 32—Narrow 
channel— Sulina Cut.— Semble : The channel at 
the lower part of the Sulina Cut is not within the 
scope of art. 32 of the Danube Begulations. (P.
C.) The Clieveden ; The D iana ..........................  489

14. Inevitable accident — Definition. — Inevitable
acoident is that which cannot be prevented by the 
exeroise of ordinary care, caut on, and maritime 
s k ill:  Lord Esher, M.B., dubitante. (Ct. of 
App.) The Schwan.................................................  347

15. Inevitable accident— Vessel at anchor—Failure 
of steering gear—Burden of proof.—Where a ship 
whioh in consequence of her steam steering gear 
failing to act runs into and damages a vessel at 
anchor, her owners to establish the plea of 
inevitable aocident must show that the oause of 
the aooident was one which oould not be avoided, 
and they do not do so by proving that the gear 
was a good patent in extensive use, that i t  was 
properly overhauled from time to time, and that 
competent persons subsequently to the collision 
were unable to discover the cause of its failure
to aot. (Ct. of App ) The Merchant Prince......  208

16. Mersey Navigation Rules, art. 4 —- Second 
light aft— Customs signal.—A steamship under 
way in the Mersey is not entitled to carry 
a white light at the mizen truck as a signal 
for a Customs officer or otherwise than as a

quarantine l ig h t ; and i f  she carries such a 
light for the former purpose, she is guilty of a 
breach of the Mersey Navigation Buies, and w ill 
be held to blame for a collision i f  the other vessel 
might be misled thereby. (Adm. Div.) The 
Talbot ..............................................................page 36

17. Practice—Costs—Action under 3001.—Where
successful plaintiffs in a collision action instituted 
in the High Court recover less than 3001., they 
w ill not in  the absence of special circumstances 
be allowed costs of the action or reference. 
(Adm. Div.) The Asia ..........................................  25

18. Practice—Cross actions—Stay of proceedings 
for bail— Jurisdiction.—Where a collision action 
in  personam and one in  rem were consolidated and 
the oonduot given to the plaintiff in the action in  
personam who had brought his action in  personam 
because the other ship had been sunk, the Court 
held that i t  had no power under sect. 34 of the 
Admiralty Court Act 1861 to stay the defendant’s 
proceedings un til he had given security to answer
the plaintiff’s claim. (Adm.) The Bougemont... 437

19. Practice— Undertaking by solicitors—Appear
ance.—Where in a collision action in  rem solici
tors for the defendants accept service of the w rit 
and indorse i t  w ith the words “ We accept service 
on behalf of the defendants, the owners of the A., 
and undertake to put in bail in a sum not exceed
ing the value of the said barque A.,”  and in con
sequence of their authority being withdrawn by 
the defendants they do not enter an appearance, 
they do not thereby commit a breach of their un
dertaking so as to render themselves liable to 
attachment under Order X II., r. 18, inasmuch as 
they have never expressly undertaken to appear. 
(Adm. Div.) The Anna and Bertha ..................  31

20. Begulations fo r Preventing Collisions— Fog— 
Duty to stop and reverse.—Where two steamships 
are approaching one another in a fog they must 
stop and reverse, unless the indications are 
distinct and unequivocal that i f  both vessels con
tinue to do what they appear to be doing they 
w ill pass clear without risk of collision. (H. of L.)
The Lancashire ...................................    376

21. Regulations fo r Preventing Collissions, arts. 
12 -13 -Fo j— Whistle—Speed.—A steamer ap
proaching a fog, before entering i t  ought to reduce 
her speed and blow her whistle. (Adm. Div.) The
N. Strong ..............................................................  194

22. Regulations fo r Preventing Collisions, Art. 13—■
Fog—-Speed—Sailing ship.—A barque which is 
in a fog making four knots an hour in the English 
Channel five to six miles S.W. of the Longships, 
is going at a moderate speed. (Adm. Div.) The
N. Strong..................................................................  194

23. Regulations for Preventing Collisions, Art. 5—
Lights—“ Not under command."—A steamship 
which s till retains steerage way, but in conse
quence of some accident can only answer her 
helm, or stop and reverse, slowly and with diffi
culty, or is in imminent danger of a breakdown 
of her propelling power at any moment, may be 
“  not under command ”  within the meaning of 
A rt. 5 of the Begulations for Preventing Collisions, 
but this is not so where the vessel’s machinery 
is in such a condition as to make her steam 
four to five knots, and which Is stopped to cure 
the accident which has reduced her speed to that 
amount. (H. of L.) The P. Caland ..................  317

24. Regulations fo r Preventing Collisions—Mer
chant Shipping Act, 1873—Breach not con
tributing.—-In a case of collision a ship w ill not 
be deemed in fault for an infringement of the 
Begulations for Preventing Collisions, under sect.
17 of the Merchant Shipping Act 1873, i f  i t  is
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shown that such infringement could not in any 
way contribute to the collision. (H. of L.) 6
Duke of Buccleugh......................................... page

25. Regulations fo r Preventing Collisions, art. 21 
Narrow channel— Thames estuary.—A collision 
between an outgoing and an incoming steamship 
occurred in the Swin to the westward 
between the Maplin Spit Light and the Middle 
Lightship. Held, that the outgoing steamer was 
to blame for breach of art. 21 of the Begula ions 
for Preventing Collisions at Sea, and that she 
ought to have kept to that side of the fairway 
which lay on her starboard hand. (Ct. o PP-J
The M innie ................................. ..........................

26. Regulations for Preventing Collisions, art. 21
Narrow channel— Thames estuary.--The spac» 
in the Thames estuary between the Middle iff 
ship and the Middle Sands is a narrow channel, 
within the meaning of art. 21 of a x
for Preventing Collisions at Sea. (Ct. o pp*
The Minnie ...................................................... .

27. Regulations for Preventing Collisions—-Order m
Council, 24th June m b -L ig h ts -T ra w le rs -  
Pyrotechnic lights—Duty to show. ,
B ritish trawler, while engaged m traw g 
night, is “being approached “by another T®ss? ’ 
need not show pyrotechnic lights under a < i  
stances, but only when the other vesse is 
proaching in such a way as to indicate r is '  gg 
collision. (Adm. Div.) The Orion......................

28. Regulations fo r Preventing Collisions, art. 
Overtaking ship—Duty to keep clear—-Side- l9 
visible.—A vessel which is overtaking ano 
may s till be under the obligation to keep out o 
the way under art. 20 of the Regulations or 
venting Collisions at Sea, notwithstanding 
sho has advanced from the area covere y 
stern ligh t into a position where she has
the side lights of the overtaken ship m • ^  
(Adm. Div.) The Moliere .............................

29. Regulations for Preventing Collisions, arts. ,
22— Overtaken ship—Necessary devia ion 
course—Duty.—An overtaken vessel whi

\  ____ „ ¿lantrer of naviga-
course—Duty.—An overtaken vessel whi
i t  necessary to manœuvre for a danger o
tion is to blame i f  she deviates from er
more than is necessary to avoid imme ia
(Ct. of App.) The Saragossa ................... .. on

289w m u  js  n e ce ssa ry  i/u “ ' v —
\vu. uf App,) The Saragossa ......

30. Regulations for Preventing Collisions,
22—Overtaking and overtaken ships_' a
from course—Duty of overtaking s'wf’ - _(.i.jier 
vessel which is being overtaken £  
deviates from her course, i t  is the y ^  
overtaking ship to exercise reasonableu* 
keep out of the way of the fo rm er; a n d ‘ f^h e  
does take such care, and does her ;mr,0sed
collision, she ia relieved from the v  J ^  
upon her by art. 20 of keeping out ot t  t  289 
(Ct. of App.) The Saragossa... ... ........... "

31- Regulations fo r  Preventing Collisions, ar
Overtaking sh ip -L ig h t over ^ r n - ^ h t  ^  
repeat.—A fisliing smack on her ni„ ht,
fishing ground in the North Sea, on on
sighted the lights of an
ker port quarter. The smack exhi l  & oon. 
up hght wliile the steamer was» nev0rtheless, 
siderable distance, but the steame , OCcurred. 
continued her course, and a collie h 0f
Held, that the smack was to W » £  
art. 11 of the Regulations for Preven flBre_ap 
lisions at Sea, for not continuing to wag
lights at proper intervals as long , 467
danger. (C t.ofApp.) The Bassett Hound -■

32. Steamship and barge—Absence of per a
charge.—Where a collision occurred at
dock lighted by electric light betw

b

tug under way and a moored barge, the Court, 
while holding the tug to blame, refused to hold 
the barge also to blame on the ground that at the 
time of the collision there was no one on board 
of her, as the absence of a man had nothing to do 
with the collision, or the subsequent sinking of 
the barge. (Adm. Div.) The Hornet...........page 262

33. Thames Navigation Rules 1872, art. 20— 
Anchor—Stock awash—Construction.—I t  is not 
an infringement of art. 20 of the Thames Naviga
tion Rules 1872, providing that no vessel shall be 
navigated with its anchor hanging perpendicularly 
from the hawse, “  unless the stock shall be 
awash,”  to carry i t  with the shackle or ring 
awash’ as the rule only requires i t  to be carried 
as low as stock awash, and does not prohibit i t  
from  being carried lower. (Adm. Div.) TheJ.R................ ...........  257

34 Thames N aviga tion  Rules 1872, a r t .  20— 
A nchor— Stock, awash— Damage avoidable by 
ord ina ry  care—l i a b i l i t y . — 'The Thames rule as to 
carrying the anchor stock awash does not neces
sarily render a vessel liable in a collision action 
for a breach thereof, and where a defendant’s 
vessel carried the anchor in an improper position, 
but those in charge of the plaintiff’s vessel— 
which was negligently navigated—being able to 
gee the position of the anchor could by the exer
cise of ordinary care exerted up to the moment of 
the collision have avoided it ,  the plaintiff was 
not allowed to recover for damage done to his 
vessel by the anchor, as i t  was not shown that 
the defendant on the plaintiff’s negligence be
coming apparent could have prevented the injury 
done by the anchor. (Adm.) The Monte Rosa... 326

35 Thames Navigation Rules 1880, art. 24—Cross-
in i  vessel— When crossed.—A  vessel moving 
from one side of the Thames to the other is a 
crossing vessel, within the meaning of art. 24 of 
the Thames rules, until she has completed 
the manoeuvre she has in _ view, via , to get 
straight up or down the river, on the side to 
which she is going, and that manoeuvre is not 
completed, although her stem may be as near to 
the opposite shore as she can safely get, i f  she is 
stUl athwart the stream. (H. of L.) The River ^  
Derwent ............................................................. * ”

36 Thames Navigation Rules 1880, art. 13--F a ir- 
wav—Poq—Signals.—'The fairway of a river is 
not necessarily confined to that part of the chan
nel which is marked by buoys, but includes all 
that part of the river inshore of the buoys which 
is navigable for vessels of moderate draft, and 
hence where a sailing barge at anchor in the navi
gable channel inside the West Blyth buoy, river 
Thames, neglected during a fog to ring a bell, she 
was held to have committed a breach of art 13 
of the Thames Navigation Rules. (Adm. Div.)
The Blue B e ll........*....... ................. *■.........*..........

37 Thames navigation—Going into dock—Lights—
Signals required.-A steamer dropping up the 
Thames sternfirst on a dark night for the purpose 
of going into dock and exhibiting only her stern 
light to down-coming vessels is bound to keep a 
look out up river, and ought when she tees a 
„easel coming down, to give ench sufficient 
signal as w ill enable the down-coming steamer to 
avoid her. Semble, a proper signal under such 
circumstances would be a prolonged blast of the 
s eam-whistle of not less than five seconds 
duration. (Adm. Div.) The Juno.......... ........... 506

38 Thames Navigation Rules 1892 — Lights 
Ship at anchor.—A vessel of the length of 150

or more is bound, under art. 7 (c) of the 
Thames Conservancy Regulations 1892, to ex-
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hibit, as soon as she comes to anchor, at or near 
her stern a second riding light, so placed, and of 
such a character, as to show an unbroken light 
risible all around the horizon at a distance of at 
least one mile. (Adm. Div.) The Wega.....page 597

39. Thames Navigation Rules 1880, arts. 5 and 7—
Lights—At anchor.—I t  is the duty of a steam
ship anchoring in the Thames to take in her side 
lights as soon as she is held by her anchor. 
(Adm. Div.) The Wega......................................  597

40. Thames Navigation Rules 1880, 1887, art. 18---
Turning vessel— Whistle signals.—A steamship 
turning round in the Thames is bound to give 
the four-blast signal on or before commencing to 
do so, in obedience to art. 18 of the Thames 
Rules and Bye-laws, 1887, and i t  is not enough 
for her merely to blow three blasts when as part 
of the manœuvre of turning she reverses her 
engines. (Adm. Div.) The New Pelton..............  81

41. Thames Navigation Rules 1880, 1887, art. 18—
Turning vessel— Coming to anchor— Whistle sig
nal.—A  steamship in the river Thames putting 
herself athwart the river and stopping her way to 
come to anchor is a steam vessel not under com
mand within the meaning of art 18 of the Thames 
Conservancy Regulations 1887, and i t  is in 
cumbent upon her when carrying out such 
manœuvre to sound four or more blasts of the 
steam whistle in  rapid succession to warn ap
proaching vessels. (Adm. Div.) The Wega....... 597

42. Thames Navigation Rules 1880, 1887, art. 18— 
Tnrning vessel— Coming to anchor— Whistle sig
nals—Duty to repeat.—Whore a steam-vessel is 
throwing herself across the Thames to come to 
anchor, three short blasts do not constitute the 
appropriate signal to signify that she is a vessel 
throwing herself across a navigable channel, even 
though she may be reversing at the time. I f  the 
danger from an approaching vessel is such as to 
require it, more than four blasts should be 
sounded so long as the danger lasts, and the 
danger is not necessarily past un til the vessel 
anchoring has swung to her anchor. (Adm. Div.)
The Wega.................................................................  597

43. Wreck—Lighting—Harbour authority—Owner 
in  possession—Lien.—Where a harbour authority 
undertakes and pays for the lighting of a sunken 
wreck of which the owners continue in possession 
and eventually raise, there is no maritime lien 
attaching to the wreck by reason of a collision 
with another vessel in  consequence of the wreck 
being inefficiently lighted. (P-C.) The Utopia... 408

44. Wreck—Lighting—Harbour authority—Owners 
in  possession—L iab ility .—Where the harbour 
authority of the port of G. undertook and paid 
for the lighting of a sunken wreck, of which her 
owners continued in possession and eventually 
raised, and in consequence of the lighting being 
inefficient another vessel collided with the wreck, 
her owners were held not liable for the collision, 
the oontrol and management of the lighting of 
the wreck having been undertaken by the harbour 
authority, and the owners having been guilty of
no negligence. (P.C.) The Utopia ..................  408

45. Yacht Racing Rules— Contract—L iab ility  for 
damage—Lim itation.—The defendant entered 
his yacht for a race, and gave his assent in w rit
ing that he would be bound by certain rules 
which provided that owners of competing yachts 
should be liable for all damages caused by in
fringement of the rules. A collision occurred 
through a breach of the rules by the defendant's 
yacht, and the plaintiff’s yacht was sunk. Held, 
first, that entering of the yacht for the rules 
created a contract between the competitors ;

secondly (reversing Bruce, J.), that, w ith regard 
to damages, the word “ a l l ”  in the rules ex
cluded the operation of sect. 54 of the Merchant 
Shippiug Acts Amendment Act, 1862, lim iting 
the liability  to 81. per ton, and that the defend
ant was liable in  fu ll to tire plaintiff for the 
damage done. (Ct. of App.) The Satanita . ..page 580

See County Courts Admiralty Jurisdiction, No.
10—Lim itation of L iab ility , No. 3—Marine 
Insurance, Nos. 7, 8, 9—Practice, Nos. 1, 2— 
Salvage, No. 9.

COMMON CARRIER.
See Carriage of Goods, No. 10.

COMMON EMPLOYMENT.
See Collision, No. 4—Personal In ju ry , Nos. 1, 2, 3

—Shipowners, No. 4.

COMPULSORY PILOTAGE.
1. Merchant Shipping Act 1854, s. 379—Coasting

trade—Carrying cargo fo r foreign ports between 
two British ports.—A vessel whilst carrying cargo 
from a port in the United Kingdom, for delivery 
at a foreign port,-is not a ship employed in the 
coasting trade, even though in the course of her 
voyage to the foreign port she proceeds from one 
port in the United Kingdom to another to com
plete her cargo, and is therefore not exempt from 
compulsory pilotage under the Merchant Shipping 
Act 1854, s. 379, sub-sect. 1. (Adm. Div.) The 
Winestead ... ......................................................... 547

2. Merchant Shipping Act 1854, s. 379—“  Trading 
from place in  Europe,”  Sfc.—“  United Kingdom.”
—The word “  Europe ”  in  the Merohant Shipping 
Act 1854, s. 379, sub-sect. 3, and in the Order 
in Council of the 21st Dec. 1871, is used in 
contradistinction to the words “  United King
dom,”  and therefore a vessel trading from London 
to Cardiff is not a vessel trading to a place in 
Europe north and east of Brest, and is not, exempt 
from compulsory pilotage under those enactments. 
(Adm. Div.) The Winestead ..............................  547

See Collision, Nos. 5, 6, 7.

CONSOLIDATION.
See Salvage, No. 18.

CONSPIRACY.
Shipowning Association—Agents—Restriction of 

trade.—An association of shipowners which offers 
favourable terms to shippers confining their ship
ping to the association’s ships, and threatens to 
dismiss any agent of theirs who acts for competing 
shipowners, although i t  may cause loss to other 
shipowners, is not unlawful, and an action for 
conspiracy to prevent other shipowners carrying 
on their trade w ill not lie against it. (H. of L.) 
Mogul Steamship Company v. McGregor, Gow, 
and Co, and others ..............................................  120

CONTAGIOUS DISEASES (ANIMALS) ACT.
Cleansing and disinfecting ship—Parts required to 

be cleansed.—An Order in Council—clause 100 of 
the Animals Order of 1886—made under the 
powers given by sect. 32, sub-sect. 21, of the 
Contagious Diseases (Animals) Act 1878, prescrib
ing that a vessel used for carrying animals by sea 
should, after the landing of animals therefrom, 
and before the taking on board of any other 
animal or other cargo, be cleansed and disinfected 
by having all parts of the vessel w ith which 
animals or their droppings had come in contact 
scraped and swept, makes i t  compulsory that 
before any new cargo can be put on board any
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part of the vessel, even those parts which have 
not been used for carrying cattle, the parts of the 
vessel with which cattle or their droppings have 
come in contact must be cleansed and disinfected 
according to the requirements of the order, and 
where shipowners place new cargo on board, 
although on parts of the vessel where no cattle 
have been carried, before cleansing and disinfec - 
ing the vessel, they are guilty of a breach of the 
order. (Q. B. Div.) Ismay, Imrie^ and Co. v.
Blake ............................................................. 189

COSTS.
See Collision, No. 17—County Courts Admiralty 

Jurisdiction, No. 2—Practice, Nos. 6, 8, 9, 19,
30—Salvage, No. 16.

COUNTY COURTS ADM IRALTY JURISDICTION.
1. Appeal—Judge and assessors—Difference of

opinion—Judgment in  accord with assessors. In  
a collision action brought in the County Cou 
the judge formed an opinion on the evidence in 
favour of the plaintiffs, but the nautical assessors 
took the view that the plaintiffs vessel was to 
blame. The judge said that he felt bound to act 
upon the assessors’ advice, and gave ju gmen 
for the defendants, expressing at the same time 
his dissent therefrom. The plaintiffs appealed 
Held that, on these facts, the court had no 
power to alter the decision of the learned judge. 
Semble, the High Court has power in such 
circumstances to order a new trial. ( ■
Div.) The Fred .......................................... .......

2. Costs—Action w ith in  County Court lim its— 
Damage to ship—Negligence of dock company.
Where shipowners successfully brough an actio 
in  personam in the High Court agams a dock 
company to recover a sum within the hunts ot 
the Countv Court jurisdiction in Admiralty for 
damage occasioned to their ship by the neghgenoe

¿ ¿ r s n s u q w S s * *
damage “  by c°Û ° " h“ c ° ^ t y  Courts Admiralty 
meaning ot seot4 of the C oun^ c 81)> that
Jurisdiction Act i»t>» ,1°“  , hromrht in a
therefore the action mig indge at the tria l

p“  °f the;: 369

3. County Courts Act 1888

Pincp to bnna dctioiM. fc>cc • .
C o l  Act 1888, Which contains provisions as to 
the district w ith in  which actions are to be com
menoed, is not inconsistent w it se ■
County Courts Admiralty ‘«tion Act l868;
and applies to County Court A mir y ’
and hence a claim for demurrage m  i ™ » » .  
under sect. 2 of the County Courts Admmalty 
Jurisdiction Amendment Act 1869, is fc lty  
instituted in the court within t  he chstrcto f which 
the defendants carry on business. (Adm. Div.; ^

4 .  'cos ts  ' S
„ oi .„h  sect 2—Demurrage—Action oy s. 21, sub-sect, o y  . . , _W here an action
owners—Flace to bring ®ci*°“ nrt b shipowners 
was brought in a Cotmty Co t  J whioh in-
against the indorsees of a b charter.pttrty) for
corporated the terms ui. dUcharere
demurrage for detention at the J
of the p la in tiff’s ship which ^ sea9i
ment of the the b ill of lading
and the cargo to whicn

referred was within the district of another 
County Court, i t  was held that the action related 
to the vessel only, and proceedings were therefore 
rightly commenced under sub-sect. (2) of sect. 21 
of the County Courts Admiralty Jurisdiction Act 
of 1868 in the court in the district of which the 
owners of the vessel resided. (Ct. of App.) 
Pugsley and Co. v. Bopkins and Co..............page 215

5 County Courts Admiralty Jurisdiction Amend- 
' ment Act 1869, s. 2—Demurrage—B ill of lading.
_An action for demurrage upon a b ill of lading
is within the County Courts Admiralty Juris
diction Amendment Act 1869 (32 and 33 Viot. c.
51) s. 2, by which jurisdiction in Admiralty is 
given to the County Courts up to a specified 
lim it “  as to any claim arising out of any agree
ment made in relation to the use or hire of any 
ship or in relation to the carriage of goods in any 
ship!”  (Ct. of A pp) Pugsley and Co. v. Bopkins
and Co............................................................................

g Pilot—Admiralty jurisdiction—Action in  per- 
’ sonam.—Under the County Courts Admiralty 
Jurisdiction Acts 1868’ and 1869 County Courts 
having Admiralty jurisdiction have no greater 
iurisdiction in respect of claims for damage to 
ships than that which was possessed by the 
Admiralty Court prior to the Judicature Act, and 
as the Admiralty Court had no jurisdiction to 
entertain an action against a pilot for damage to 
n shin arising from a collision caused by his negli
g e n t or "a n t of skill, the City of London Court 
cannot entertain such an action upon its Admiralty 
side. (Ct. of App.) Peg. v. Judge of the City of 
London Court.........................................................  140

7. Practice—Appeal—County Courts Act 1888, s.
j20—Questions of . aw.—Under sect. 120 of the 
County Courts Act 1888 there is a right of ap
peal in an Admiralty cause or suit on a point of 
law although the amount involved is under 501. 
(Ot.'of App.) The Delano......................................  523

8. Practice—Appeal—County Courts Act 1888, s.
120—Questions of law.—Sect. 120 of the County 
Courts Act 1888, which gives a right of appeal on 
points of law, and rejection or admission of 
evidence where the amount claimed exceeds 201., 
applies to County Court Admiralty appeals, and 
hence a plaintiff in an action on the Admiralty 
side who claims more than 201. and recovers only 
Is, as nominal damages may appeal to the High 
Court notwithstanding the specific provisions of 
sect. 31 of the County Courts Admiralty Juris
diction Act 1868. (Adm. Div.) The Eden........ 174

9. Practice—Appeal— Under 501.— Interlocutory.— 
There is a right of appeal from a County Court 
in an interlocutory matter by permission of the 
County Court judge, although the amount decreed 
or ordered to be due is under 501. (Adm. Div.)
The A lert.................................................................  544

10. Practice—Collision—Modeof Irial-yAssessors
In an Admiralty cause of collision in a County 
Court, where one party asks for a jury and the 
other demands assessors, the tr ia l must be by 
judge and assessors. Semble, in  salvage and 
towage causes the same rule applies. (Adm. ^  
Div.) The Tynwald...............................................  53y

11. Practice—Mode of tr ia l—Juries.—Semble sect.
101 of the County Courts Act 1888 as to parties 
being entitled to a jury does not apply to Ad- 
miralty causes. (Adm. Div.) The Tynwald.... oo-

12. Practice—Power of amendment of claim—
“ County Courts Act 1888, s. 87.—.A County
Court judge has power, under sect. 87 ot the 
County Courts Act 1888, to amend a claim m 
an Admiralty actim  of collision after the ques-
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tion of liab ility  has been decided, and before the 
reference. (Adm. Div.) The Alert .......... page 544

13. Salvage—Practice— Value—Proof of.—By rules
96 and 97 of the County Court Rules the value of 
the res in a County Court salvage action ought 
as a general rule to be proved by affidavit 
or appraisement and not by evidence at the trial, 
though semble there may be exceptions to this 
rule. (Adm. Div.) The Argo .............................  534

14. Salvage—Practice— Value—Evidence—Admis
sib ility .—Where in an action for salvage in the 
County Court the plaintiff having failed to ask 
for an appraisement disputes the value of the res 
as stated in the defendant’s affidavit of value, and 
tenders evidence as to value, i t  is for the judge to 
exercise his discretion as to the admission or non
admission of such evidence. (Adm. Div.) The 
Argo ...............................................................

See Practice, Nos. 3, 4, 23, 24, 25, 26.

COURT OF PASSAGE.
See Practice, No. 16.

CREW SPACE.
See Limitation of L iab ility , No. 1.

CROSS ACTIONS.
See Carriage of Goods, No. 21— Collision, No. 2,

18.

DAMAGE.

534

1. Admiralty Court Act 1861, sect. 7—Damage to
person.—The word “  damage ”  in sect. 7 of the 
Admiralty Court Act, 1861, is as applicable to 
damage done to personas to damage done to pro
perty. (Adm.) The Theta .................................. 480

2. Admiralty Court Act 1861, sect. 7—Damage to 
person—“  By ship ” —Ship not the active instru
ment.—The chief engineer of a steamship, while 
crossing the deck of another vessel moored be
tween the quay and his own vessel, fe ll down a 
hatchway, which was covered with a tarpaulin, and 
was injured. Held, that the ship could not be said 
to be the active instrument of the damage done, that 
i t  was done on board the ship, and not by the ship, 
within the meaning of sect. 7 of the Admiralty 
Court Jurisdiction A c t; and hence the Court had 
no jurisdiction to entertain an action in rem 
against the ship by the injured man. (Adm.)
The Theta .............................................................  480

3. Harbour-master's authority—Lock used as dry 
dock — Negligence— L iab ility . — A ship of the 
appellants, while in a dock the property of the 
respondent company, fouled her propeller, and i t  
became necessary to put her upon the ground to 
free it. By the authority of the deputy harbour
master, whose powers and duties were regulated 
by a private Act of Parliament, the ship was 
placed in the sea lock leading into the dock 
for the purpose of being put on the ground. The 
lock had been lengthened since its original con
struction, but an old sill had been left, which 
made the bottom uneven. When the water was 
let out, the ship grounded on this sill and sus
tained serious damage. Held (reversing the 
judgment of the court below, Lords Bramwell 
and Morris dissenting), that the harbour-master 
was acting within the scope of his authority in 
authorising the use of the lock as a dry dock, 
and that the respondents were liable for his 
negligence in allowing the ship to take the 
ground in an improper place. (H. of L.) k ittle  
and others v. The Port Talbot Company; The 
Apollo ..................................................................... 115

4. In ju ry to ship—Negligence of harbour-master in  
charge—Duty to obey.—Where a harbour-master 
acting under statutory powers is directing the 
course of a ship within his jurisdiction, the 
persons in charge of the ship are not at liberty 
to disregard his orders because they believe 
(rightly) that he is making a mistake, except in 
the last resort, when the danger of strictly 
obeying them is fully obvious. (H. of L.) Reney
v. Magistrates of Kircudbright......................page 221

5. In ju ry  to ship—Negligence of harbour-master in  
charge—Contributory negligence—L iab ility .—A 
ship of the appellant was entering the harbour 
of the respondents under the directions of their 
harbour-master, whose orders those in charge of 
the ship were legally bound to obey. The master 
was in charge of the ship, and he was assisted 
in the navigation by two local fishermen. In  
consequence of a mistake of the harbour-master 
as to the state of the tide, the vessel ran upon a 
bank, and was damaged. The master was not 
aware of the existence of the bank, but the 
fishermen were aware of it, and of the true state 
of the tide. Held that the accident was caused 
by the negligence of the harbour-master, for 
which the respondents were liable, and that there 
was no contributory negligence on the part of 
those in charge of the ship. (H. of L.) Reney
v. Magistrates of Kirkcudbright ..........................  221

6. Negligence—Probable and natural consequence— 
L iab ility—Neglect to take tug.—A steamship 
whilst getting up her anchors in a gale of wind 
to proceed to a safer anchorage, negligently 
failed to obtain the assistance of a tug so as to 
enable her to perform the manœuvre safely. She 
was in consequence driven against a pier, where 
she again negligently abstained for a considerable 
time from taking the assistance of a tug, which 
was offered to her. Having ultimately taken 
such assistance, she was towed in the only direc
tion then possible, when, coming into a heavy 
seaway and the fu ll force of a strong gale, the 
towing hawser parted, and she was driven ashore, 
doing damage to the plaintiffs’ property. There 
was no negligeiice on the part of the ship after 
she took the assistance of the tug. The T rin ity  
Masters having advised the court that the 
breaking of the tow rope was a thing that would 
“  very probably ”  happen, considering the direc
tion in which i t  was necessary to tow the ship 
after she had collided with the pier, and con
sidering the wind and weather she would meet 
whilst being towed, i t  was held that the damage 
following upon such breaking of the tow rope 
was a natural consequence of the defendants 
original negligence, and that the owners of the 
ship were liable for such damage. (Adm.) The 
Gertor .....................................................................

DANUBE NAVIGATION RULES.
See Collision, Nos. 11, 12,13.

472

DEAD FREIGHT.
See Carriage of Goods, No. 38.

DEFAULT ACTION.
See Practice, Nos. 12, 17.

DEMISE OF SHIP.
See Carriage of Goods, No. 41.

DEMURRAGE.
See Carriage of Goods, Nos. 17 to 27—Charter Party, 

Nos. 5, 6,10— County Courts Admiralty Jurisdiction, 
Nos. 3, 4, 5.
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d e r e l ic t .
See Salvage, No. 10.

DESPATCH MONEY.
See Charter-party, No. 4.

DEVIATION.
See Carriage of Goods, Nos. 28, 29-M a rin e  Insurance, 

No. 1.

DISBURSEMENTS.
See Carriage of Goods, No. 1 --Masters’ Wages and 

Disbursements—Practice, No.

e v id e n c e .
See Carriage of Goods, Nos. 30, 31 -P ractice , Nos. 

4, 7, 13.

e x c e p t e d  p e r il s .
See Carriage of Goods, Nos. 3, 4, 8, 14, lo, 10, 44, ,

FAIRWAY.
See Collision, No. 36.

FIRE
See Marine Insurance, No. 10—Salvage, No. 12. 

FOG.
See Collision, Nos. 20, 21, 22, 36.

FOREIGN SHIP.
See Necessaries, No. 2.

f r e ig h t .
See Carriage of Goods, Nos. 1, 2, 9, 32, 35, 3 8 -C ^ rte r-  

vartv  Nos. 7 8- M a r in e  Insurance, Nos. 2,
6, 17,’ 19—Masters' Wages and Disbursemen s, x

GENERAL AVERAGE.
1. Salvage-Expenses incurred for ship and•

Reasonable expenditure . , Ter the
in salvage operations may bo distr' u ^
interests protected and be“ «fito ’ “ d Rose and 
fa ll upon the ship alone. (H- 01 h -> naae 445
others v. Bank of Australasia.....................

2. Salvage of cargo—Ship a b an d^ ^ — a 
curred— Contribution. A ship
valuable cargo of V T ^ e ^ e  on a 
stranded on the coast of Fra , nwntually 
voyage to the United Kingdom, ^ d  eventually 
beoame a total loss. The shipowner an(j  -n
penditure in attempting to saTe. * , • P j t  an(i
romoving the cargo from the slllP, y ; j  be 
carting i t  to a port from which i t  c»"W
shipped to the port of destination. ̂  For Uiese
purposes they employed PersoIJa wbF loh agcnt
in salvage operations, and ^  ^  be
on the spot. Some 01 tne omb ,
identified, and was sold by auc^^ ^  wa3 
brokerage commission Was paid. ahip-
abandonged. In an action reoover
owners against consignees ot g and
general average, particular averag^, of
other charges : Held (reversing 1 above-
*•»  W  th . t  .1» " T i S r i S
mentioned, which was of d for the
character, was reasonably 1 oonsignees
benefit of all parties, and that
were liable for their proportion  ot . K • ......  445
Rose and others v. Bank of Aus ra  •

3. Salvage of cargo—Ship ah^ ° J f f ^ 0ftnbution. 
expenses— Continuous operation

__Per Lord Herschell, L .C .: Semble, where
cargo has been removed from a stranded ship, 
and is by a continuous operation carried to a 
place of safety, expenditure incurred after a ll hope 
of saving the ship has been abandoned may still 
be treated as general average expenditure. (H. of
L.) Rose and others v. Bank of Australasia... page 445

4. Stranding—Abnormal use of ship’s engines—Coal 
consumed— Contribution.—By a policy of in
surance effected by the plaintiffs w ith the de
fendants, the former insured the hull and 
machinery of their steamship against the usual 
marine risks. In  the course of her voyage the 
vessel stranded, and was eventually got off by 
means of her engines and by lightening the ship.
On the question as to whether the defendants 
were liable to contribute pro rata in  general 
average in respect of the coal so consumed :
Held (affirming the President, Sir F. Jeune), that, 
as there had been an abnormal use of the engines 
which constituted a general average act, there 
must also have been an abnormal consumption 
of coal, and the shipowners were therefore 
entitled to general average contribution in 
respect thereof. (Ct. of App.) The Bona...536, 557 

See Collision, No. 10—Marine Insurance,
Nos. 5, 11, 16, 17.

HARBOUR AUTHORITY.
See Collision, Nos. 44, 45—Damage, Nos. 3, 4, 5 -H a r-  

hours and Docks— Wreck.

h a r b o u r s  a n d  d o c k s .
1 Dock Companies — Statutory powers — Lim ita- 

tion.—The s ta tu to ry  powers conferred by  the 
Legis la ture upon dock companies and other 
bodies created fo r p u b lic  purposes, and authorised 
to  acquire land  fo r suoh purposes, are inserted in  
order to  define— i.e., l im it— the r ig h ts  conferred, 
and as im p ly ing  a p ro h ib itio n  against the  exercise 
of more extensive r ig h ts  w h ich  suoh companies 
m ig h t have b y  v ir tu e  o f th e ir  ownership o f p ro 
pe rty . (Ct. o f App.) London Association of 
Shipowners and Brokers, Limited, and others v. 
London and India Docks Joint Committee, and 
the London and St. Katharine Dock Company ... 195

2. Dock Company— Statutory power—Bye-laws— 
Validity—Confirmation.—Under the two statutes 
—the London and St. Katharine Docks Act 1864 
127 & 28 Viet. c. clxxviii) and the Harbours, 
Docks, and Piers Clauses Aot 1847 (10 & 11 Viet.
0 27)—the public have certain rights to use the 
docks belonging to the London and St. Katharine 
Dock Company, including the wharf, quays, and 
warehouses, and the company are empowered to 
make bye-laws and regulations and charges for 
their use; but such regulations and bye-laws are 
not valid’and binding until made, confirmed, and 
published as bye-laws in the manner prescribed 
by the Act of 1847. (Ct. of App.) London As
sociation of Shipowners and Brokers Limited 
and others v. London and Ind ia  Docks Joint 
Committee, and the London amd St. Katharine 
Dock Company ......................................................  195

3 Dock Company—Statutory powers—Bye-laws— 
Authority—Effect. The power of making bye- 
laws by a dock company authorised to acquire 
nroDOity differs from the power which every 
owner of property has of making agreements 
with those persons who desire to nse it. A 
bve-law is not an agreement, but a law binding 
„ „  „11 persons to whom i t  applies, whether 
they agree to be bound by i t  or not. (Ct. of 
Apd 1 London Association of Shipowners and 
Brokers Limited and others v. London and
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Ind ia  Docks Joint Committee, and the London 
and St. Katharine Dock Company .............. page 195

4. Dock Company—Regulations—Bye-laws—Bind
ing effect.—A ll regulations made by a corporate 
body, and Intended to bind not only themselves 
and their officers and servants, but members of 
the public who come w ith in the sphere of their 
operation, may be properly called “ bye-laws”  
whether they be valid or invalid in point of law, 
for the term “  bye-law ”  is not restricted to that 
which is valid in point of law. (Ct. of App.) 
London Association of Shipowners and Brokers, 
Limited, and others v. London and Ind ia Docks 
Joint Committee, and the London and St. Katha
rine Dock Company .................  ........................... 195

IN D IA N  CONTRACT ACT, 1872.
See Carriage of Goods, No. 10.

IN E V ITA B LE  ACCIDENT.
See Collision, Nos. 14, 15.

INJUNCTION.
See Practice, No. 23.

JETTISON.
See Collision, No. 10.

JOINT TORT FEASORS.
See Collision, No. 2.

JURISDICTION.
See Necessaries—Practice, Nos. 16, 17, 18, 26.

JURY.
See County Courts Adm iralty Jurisdiction, Nos. 10, 11.

LACHES.
See Collision, No. 9.

LAW  OF THE FLAG.
See Carriage of Goods, Nos. 11, 12, 13.

LIEN.
See Carriage of Goods, No. 27— Charier Parly, Nos. 5,

6, 7—Practice, Nos. 29, 30.

LIGHTERMAN.
See Thames Navigation.

LIGHTS.
See Collision, Nos. 3, 16, 23, 27, 28, 31, 37,38, 39, 44, 45.

L IM ITA T IO N  OF L IA B IL IT Y .
1. Merchant Shipping Acts—Gross tonnage— Crew 

space—Deductions.—If  the requirements of sect. 9 
of the Merchant Shipping Act 1867 are complied 
with, shipowners in  lim iting their liability  are 
entitled to deduct crew space from the gross ton
nage, notwithstanding the repeal of sect. 21, sub
sect. 4, of the Merchant Shipping Act 1854, by 
seot. 1 of the Merchant Shipping (Tonnage)
Act 1889. (Adm.) The Petrel ......................... , 434

2. Merchant Shipping Acts—Gross tonnage—Navi
gation spaces— Deductions—The owner of a 
steamship in lim iting his liab ility  is not entitled, 
in calculating the tonnage upon which his liab ility  
is based, to deduct the navigation spaces men
tioned in sect. 3 of the Merchant Shipping (Ton
nage) Act 1889. (Adm. Div.) The Umbilo ....... 26

3. Merchant Shipping Act 1854 — Two colli
sions — Distinct occasions — Separate acts of

negligence.—The steamship S. having negligently 
starboarded across the bows of the steamship A. 
continued under her starboard helm, and collided 
with the D., and by her starboarding caused the 
A. to collide with the M. The S. lim ited her 
liab ility  in respect of the damage caused by her 
improper navigation on the occasion of the col
lision between her and the D., and sought to 
make the owners of the A. claim against the fund 
in the lim itation action on the ground that both 
collisions were caused by the same improper act 
of navigation, viz., the starboarding Held, that 
the S. had time and opportunity to correct the 
starboarding before striking the D., and that the 
damage to the D. happened on a distinct occasion 
from the damage to the A. by collision with the
M., and therefore the S. was separately liable to 
the A. over and above the fund paid into court in 
the lim itation action. (Ct. of App.) The 
Schwan..............................................................Pa9e 34i7

LLOYD’S REGISTER.
Negligent survey or classification — Certificate— 

Untrue statement —  Duty — L iab ility  — Lloyd’s 
committee.—No action w ill lie against the chair
man or committee of Lloyd’s Register of British 
and Foreign Shipping, at the suit of a purchaser 
of a ship, for an alleged negligent survey or 
classification of the ship made for the previous 
owner before the date of the purchase, or for 
negligently issuing a certificate based upon such 
survey, whereby a false character was given to 
the ship through negligence, though not through 
an intention to deceive, and whereby the pur
chaser was induced to give a larger price for the 
ship than he otherwise would have done.
(Q. B. Div.) Thiodon v. Tindall and others. 
Bragington v. Chapman and others.............. 76, 77 n.

MANAGING OWNER.
See Carriage of Goods, No. 41—Shipowners, Nos. 2, 3. 

MARINE INSURANCE.
I .  Attaching of policy— Change of voyage- Devia

tion clause. A policy of marine insurance was 
stated to be “  at and from the Mersey and (or) 
London, both or either, to any port or ports in 
Portugal and (or) Spain this side Gibraltar, and 
(or) at and from thence by any inland convey
ances to any place or places in the interior,”  
including all risks whatsoever from the time of 
leaving the warehouse in the United Kingdom, 
and all risks of every kind until safely delivered 
at the warehouses of the consignees. The policy 
contained this clause: “  Deviation and (or)
change of voyage (or) transhipments not in
cluded in the policy to be held covered at a 
premium to be arranged.”  Goods of the assured 
were despatched from Bradford to Madrid, arid 
the consignors intended the goods to be shipped, 
as on former occasions, at Liverpool for Seville, 
and carried thence by land to Madrid, and they 
instructed the insurance brokers that the voyage 
was to Seville. I t  appeared from the bills of 
lacing that the voyage was not to Seville at all, 
and that the bills of lading of the goods in ques
tion were made out to Cartagena. The ship was 
lost w ith the goods while on that part of the 
voyage which was common to vessels going to the 
western ports of Spain and those going to the 
eastern ports. The consignors on discovering the 
change of voyage after the loss offered to pay 
the extra premium to Cartagena, but i t  was 
refused. In  an action upon the policy by the 
consignors against the underwriters: held, that 
in substance the policy was a policy of insurance
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from the Thames or Mersey to a p o r t“l ^ t h e r e
coast of Spain; and as rn this caae^there
was not a mere intention to e v i ’cern0d, had 
ship, so far as the goods we which
sailed on a different voyage, and one 1 the
the assured had no right to “  deolaw them, t  
policy and deviation clause
the assured had no right to recov e Sedqwick 
(Ct. of App.) Simon Israel and Co. v. » age 245
and others .............................................

2. A tta c h e  of
— Breakdown of machinery insurance
Ship arrived— By a policy 0 30OOL,” the
“  upon freight ^  loss oc-
underwriters were to be h ^  ry until
casioned by breaking down ° Uydames,
final sailing of vessel the to any
lost or not lost, at and from Tiiver Plate
ports or places in any wd®* in , _ _
. . .  and thence to the Uni e< ° Then fob 
This part of the P°Jlcy th t  the assurance 
lowed a clause to the effect . . .  a g00ds or 
should commence upon the fr  g gafd goods 
merchandise from the loading ° W ith the
on board the ship at Monte 1 Yideo ”  this 
exception of the words Mon form of
clause was in print, being P^5 d t  insurance 
policy generally - e d  by the < le fe iidant^ ^  
company. After discharging Kiver
at Monte Video, the ship P - ^ ^ t  but her 
Plate to obtain a cargo of f r  der uoh
refrigerating machinery brok^own u n d ^  ^
circumstances that she was u adventnre, so 
frozen meat on board, so tha „ ed bad to
far as the carriage of meat 7 as,“ " w h i c h  she
be abandoned. By the contract under wn ^
was to have taken a cargo entitled
the shipowners, the assured, , ^  the
to freight on all C  both ae-
date of the policy i t  was , ,, 0 were no
sured and underwriters th for loading
proper appliances at; M°“  ̂ ^ uld not  possibly 
frozen moat, so that the ship port. In
take any frozen meat on boari a |j . Held 
an action by the assured upon ^ dants were 
(reversing Wills, J .), that t  ,. so much
liable because in construing P , ag deflned 
of the printed clause in the < oc f rom the
the commencement of the ns wag jn the
loading of the goods at Mon ^ pe rejected, 
circumstances insensible a,nd s . y ide0 and
and that the lisk attached a ^ e  cargo,
did not depend upon the ' hL  Company v- 
(Ct. of App.) Hydames 8teamsm' e Com-
The Indemnity Mutual Marine I n ..............470,553

panV ................................." " "  1 _Hire ceasing
3- Chartered freight—Charter-pan pet̂ is insured

d u rin g  breakdown o f niachine J p 0ss fry
against— Breakdown causedarter-party entered 
p e rils— Concealment. A c french company 
into between the plaintiffs an clause to the
for hire of their vessel contai 0j  time by
effect that “  in  the event 0 machinery,
• . . breakdown of eng1 ,, e 8teamer is
. . .  and the progress o^twenty-four run- 
thereby delayed for more cease until such
ning hours, payment of tor gtate to resume
time as she is again in an e initialled by
her voyage.”  An insurance , ’ the plaintiffs 
the defendant, was taken , Aed and (or) as 
for three months, “  freight board, • •. '
i f  chartered, on board or n0 , „  and a policy
one-third diminishing each m ’ gj jp contained 
exeouted in accordance " i t  the seas,”  &c-
the usual clause as to per ,, yessel was 
In  the course of her voyage

Slaved for twenty-eight days, owing to the 
breaking of her thrust-shaft. The plaintiffs 
brought an action on the policy for_ the loss of 
b re, and Barnes, X , found as a fact that the 
breakage was due to a peril of the sea Held 
(affirming the decision of Barnes, J,, and affirm- 
S t t e  decision in The ^  (68 L. T Bep N. 8.
«24 • 7 Asp. Mar. Law Cas. 337 , (1893) 1 r .
109)’ that the clause in the charter-party was put 
into operation through the immediate action of 
the perils insured against, and that therefore the 
defendant was liable. Also that, although the 
defendant was not informed when he initialled 
the slip that he was insuring freight under a
charter containing the twenty-four hours clause, 
there was no concealment of a material fact, as a 
r?“  charter almost invariably contains the 
twenty-four hours clause, and this fact, together 
with the words on the slip, ‘ And (or) as i f  char
tered, on board or not on board, . . . one-

■“ , t J T  n ,  u - » »  .......... « .  391
1 Chartered freight—Charter-party—Hire ceasing 
4 f  L  repairs—Perils insured against—Fire 

LosTby perils.—By a charter-party entered into 
u tween the plaintiffs and certain charterers for 
thehire of the plaintiff's vessel at so much per 
“  tv. l t  was provided that, in  the event of loss 
T tim e  from want of repairs, &c preventing the 
f  „  nf the vessel for more than twenty-four 

hours the payment of the hire should 
working the’bour when detention began until 
°uaSefssel was again efficient. The plaintiffs 
the Id  the chartered freight by a policy effected 
“ Ih  thehdefendants which contained the usual 
7  c specifying perils of the seas, fire, &c The 
clause sp J gd by fire, and there was loss of 
vessel wa B oJause in the charter-party,
j “ 6-’ The time she was being repaired. Held, 
t h S ^ b f  clause was put into operation through 
that -ns of the perils insured against,
thei? w r te re fo re  the plaintiffs were entitled to
“ ¡^iSSTw iw . - 33V
C la im fo y  . London.—Where a British
Su“  d e r X r te r  outward bound in ballast to 
ship “ nde“ , d for the homeward voyage put 
America t  to repair damage caused by
m‘ ° „  “ ther and incurred expenses for such
heavy , were not incurred to avert a loss
repairs w h ich  t  ^  gMp and {re igh t) and the
of the jo in t 1 underwriters to recover anshipowners sued the ^  ^ polioy on char.
alleged ^  h providing that general
tered homewa „  _er foreign statement if
average was pay^derwriters were hcld not liable
required, t  an alleged general average
for a oo.ctnbuitmi1 ata\ ement prepared in
loss shown by alleged provisions of the
London question not being
American law’ , jaJld the shipowners being 
a general aver = > and freight, and as there
alone mteres foreign adjustment, the
was no necessity ^  W  » J  > no liab ility

£0l X e 9undTrIriters. (Adm.) The Brigetta 403 
up . j freiqht—Stranding—Refusal to load 

6. Chartered fre 9 of insurance upon
-C ancem iorn ^  ^  pr0Tided that ‘‘ no
freight »»der a ^  cancelling 0f any charter 
claim aI^sm^ f e under a time charter, should 
u0r for iose M o b ile  proceeding to the port of
b® I®1 Ihe ' vessel stranded, and was so damaged 
l0ai m+be vovage contemplated by the charter- 
partytecame impossible. The charterers did not
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load under the charter-party. The charter did 
not contain a “ cancellation”  clause, and the 
parties did not agree to rescind the contract.
Held (reversing the decision of theQueen’s Bench 
Division), that the charter had not been “  can
celled ”  within the meaning of the policy, and 
that the insurers were liable. (Ct. of App.) 
Jamieson v. Newcastle Steamship Freight Insur
ance Association......................................page 562, 593

7. Collision clause— Proviso as to expenses of raising
wreck—L iab ility  for such expenses.—A t the time 
of a collision in foreign waters, between the ships
N. and P., the plaintiffs, the owners of the N., 
were insured in the defendant company by a 
policy of insurance which contained a collision 
clause, to which the following proviso was 
attached : “  Provided always, that this clause 
shall in no case extend to any sum which the 
assured may become liable to pay, or shall pay 
for removal of obstructions under statutory 
powers, for in jury to harbours, wharves, piers, 
stages, and similar structures, consequent on such 
collision, or in respect of the cargo or engage
ments of the insured vessel, or for loss of life 
or personal injury.”  In  consequence of the 
collision the P. sank, and was ultimately re
moved by the local authorities acting under 
statutory powers. The expenses of such removal 
were directed to be paid by the P. to the local 
authority, and were so paid. In cross-actions 
for damages in respect of the said collision both 
ships admitted liab ility , and, on the damages 
being referred to the registrar and merchants for 
assessment, the registrar, by agreement and 
oonsent of the parties, allowed as part of the 
claim on behalf of the owners of the P. the sum 
so paid by the owners of the P. whereby the 
owners of the N. became liable to pay as part of 
the damages, to the owners of the P., a moiety of 
such sum. In  an action by the owners of the N., 
against the underwriters of the N., to recover 
moneys alleged to be due under the said policy, 
in respect of the removal of the P . : Held (re
versing Barnes, J.), that the assured could not 
recover, as the underwriters were exempted 
from liab ility  by the terms of the proviso to 
the collision clause. (Ct. of App.) The North 
B rita in  ..................................................................  413

8. Collision clause— Tug towing the ship insured— 
Collision between tug and th ird  ship—Liab ility .
—Where a ship was insured under a policy which 
contained the clause “  i f  the ship hereby insured 
shall come into collision with any other ship or 
vessel, and the insured shall, in consequence, 
become liable to pay, and shall pay to the persons 
interested in such other ship or vessel any sum 
or sums of money,”  the underwriters would pay 
the assured a proportion of the sum so paid, 
and a tug whilst towing such ship collided w ith 
another ship whose owners recovered damages 
from both tug and tow i t  was held that the 
collision between the tug and the damaged vessel 
was a collision with the tow within the meaning 
of the policy, and that the underwriters were 
liable. (H. of L.) McCowan v. Baine and 
others ; The Niobe ..................................................  89

9. Collision w ith sunken wreck—Wreck—Sunken
cargo.— W here a steamship ran  aground and 
rested on an o ld  sunken w reck, and then moved 
fo rw a rd  on to  iro n  ore, w hich had some years 
before form ed p a rt o f a cargo o f another vessel, 
and sustained damage b y  the  con tact w ith  the  
w reck and ore, the  un de rw rite rs  were held liab le  
fo r  such damage under a po licy  covering “ loss 
o r damage th ro u g h  co llis ion  w ith  any sunken 
w reck.”  (Adm .) The Hfunroe ..............................  407

10. Fire—“  Burnt ” — Warranty free from average 
unless, ¡¡c.—A ship is not “  burnt ”  within the 
meaning of the memorandum in a Lloyd’s policy 
of insurance, “  warranted free from average 
under 3 per cent., unless the ship be stranded, 
sunk, or burnt,”  unless the in jury by fire is of so 
substantial a character that the ship can be said 
to be “  burnt ”  in the popular sense of the term.
(Ct. of App.) The Gleniivet..........................page 395

11. General average as per foreign statement— Sue 
and labour clause—Statement drawn up abroad 
—Particular average.—Plaintiff, a shipowner, 
effected with the defendants two policies of 
insurance on a ship and freight containing the 
words, “  general average payable according to 
foreign statement,”  and the usual sue and labour 
clause. A loss occurred owing to the vessel 
stranding through the negligence of the ma-ter, 
and a general average statement was drawn up 
(at Botterdam) in accordance with Dutch 
practice. Various charges which were incurred 
in getting the ship and cargo off were appor
tioned as general average, which, i f  the average 
statement had been made in England, might have 
been treated as particular average on ship and 
freight, or as charges under the sue and labour 
clause. The shipowner was unable to obtain 
contribution to general average from the cargo 
owners, because by Dutch law when a loss 
occurs through the negligence of the master, 
contribution to general average losses cannot be 
recovered from the cargo owners by the ship
owner, even though (as in this case) the bills of 
lading contain the exception of “  strandings,
. . . even when occasioned by negligence, de
fault, or error in judgment by the pilot, master, 
or other servants of the shipowner.”  The ship
owner then brought this action on the polioies 
on ship and freight to recover as particular 
average on ship and freight, or as charges under 
the sue and labour clause, what they were pre
cluded by Dutch law from recovering as general 
average. Held, that the plaintiff having agreed 
to be bound by a foreign average statement, 
could not now go behind the statement drawn up 
at Botterdam, and could not reoover as par
ticular average charges which had been treated 
as general average in the foreign statement, and 
that the foreign statement governed as between 
the assured and the underwriters. (Ct. of App.)
The Mary Thomas ..................................................  495

12. Loss by perils insured against—Proximate cause
— Tug—Damage by collision w ith any object— 
Consequential in ju ry .—A tug was insured against 
“  the risk of collision and damage received in 
collision with any object.”  The policy did not 
include the perils of the sea. The tug ran 
against a floating snag which did i t  considerable 
injury, including damage to the engine-room 
machinery, and amongst other things broke the 
oover of the condenser, leaving an opening about 
twenty square inches in area. The tug com
menced leaking, and there being danger that the 
water would come into the ship through the 
ejection pipes and the hole in  the condenser 
cover, the pipes were plugged from the outside. 
While she was being towed to a place of repair, 
a plug came out and the water rushed into the 
engine-room through the ejection pipes and the 
hole in the condenser cover, and she began to f il l 
rapidly. An attempt to again plug the ejection 
pipes failed, and the vessel sank. Held, that the 
collision, and not the towing, was the proximate 
cause of the loss, and that the insurers were 
liable under the policy for a total loss. (Ct. of 
App.) Keischer v. Borwick ..................................  493
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13. Payment — Brokers B ills for amount due -
Direct liab ility ,-Policies of p r a n c e  upon 
tain of the plaintiffs’ ships were effected £ ith the 
defendants by a firm of insurance brokers o 
behalf of the plaintiffs. The plamtrffs eubse- 
quently authorised the brokers to settle them 
claim against the defendants under these ponies- 
and to receive payment in cash in a^cordanoe 
w ith the recognised custom. Instead ° f ° V  
brokers took a b ill of exchange at three months 
in payment of a general account including the 
plaintiff’s. This b ill was Recounted andl was 
eventually paid by the defendants. action
failed and did not pay the plaintiffs
to recover the money the uuderwri e not
liable because the taking of t  e brokers
within the authority conferred uPon tb«
by the plaintiffs and was contrary to the recog^
nised business custom, and becanse nt to
when discounted d id  no t constitu  P J . .
the plaintiffs. (Ct. of App.) Hme Brothers v  ̂ ^
Steamship Insurance Syndicate L im ite d  ..-V 3

14. Re-insurance—Nonpayment by original
- . L iab ility . -  Where an insurance company,
having re-insured a ship under a P° 1 7 ori<rinal 
to the same terms and conditions as 
policy or policies and to pay aa, m ^ d but  
thereon,”  became liable to pay the assure* W  
being in liquidation had not done so, Pay“ ®“ * 
the original insurers is not a condition precedent 
to payment by the re-insurers an M d y _
are liable under their policy. (L • 
stone Marine Insurance Company, Re > P 
Western Marine Insurance Company ..................

15. Separate packages—Average recoverable s 
rately or oh the whole— Damage to p _lainliff 
nation of the whole-Expenses.-Tho P1“ “ " “
shipped a number of cases of galvani 
carriage from Bristol to Loud n, there to be 
transshipped by barges to another , nre(j f0r  
port to Australia. The goods wcr„eluding the 
the voyage from Bristol up> to • aj£  average wa9 
transshipment, and by tne P° J , q. „ a.
agreed to be recoverable on each ¿ rm upon the 
rately or on the whole. In wcre wetted by 
insured voyage most of the ca , . ti{[ }iad them 
salt water, and in London the P g were un-
all landed and examined. A ll found
packed; and those in which tbe lr ° d exrorted, 
to be undamaged were repacked and e ^
while those in which the lron i„ ;ntiff was ease,d by auction. Held that the pU m tiffva
titled to be reimbursed by the und
for the loss upon the cases in which ^ r o n
been damaged, and - as- ^ T ^ ’the examina- 
to the expenses incurred by no dama&e
tion of those cases of iron lysaght v.
had in fact occurred. (Ct. o PP ..............  552
Coleman and another ..................... „-uvular

StranAing—  Free* £ » £ *  “ f  
average unless stranded » of insurance
Particular average_ lo®£ A j  by plaintiffs with 
on two parcels of rI®e ®ff dinarf  memorandum 
defendants contained the t fro[n average
by which rice is warrants t n(j eci ”  &c., and 
unless general, or the ship “ Warranted
a special memorandum as ° • the Bbip be
free from particular averag carried in a
stranded, &c. The rice, was ^  ^
French ship, and during J  the rice was
damaged in  a storm an condemned and
jettisoned, and some im t  in for repairs,
sold at a port where the V Tesgel gtranded
While the cargo was onshore 0 was for-

damaged en route by perils of the sea. Plain
tiffs paid freight pro rata itineris, according to 
French law, on all the rice discharged from the 
French ship. The defendants paid their propor
tion of general average and forwarding charges, 
but resisted the plaintiffs’ claim for a particular 
average loss on the damaged rice, including the 
pro rata  freight charged against it. Held, that, 
as the stranding occurred when the goods 
insured were not on board the vessel, the war
ranty against particular average remained good, 
and therefore the defendants were not liable. 
(Adm. Div.) The Alsace and Lorraine ...... page 362

17 Stranding—Particular average— Part cargo
shipped — Valued policy — Advance freight.— 
Where in a policy of marine insurance the sub
ject matter was described as “ 26,910 bags of 
maize from A., 60651 at 1 per cent. ; 8299 bags 
of maize from B., 18751 at seven-eighths per cent,” 
the goods being valued at “  79401 (included 
13611 8s. 6cZ. advance on freight),”  and the policy 
covered all risk of craft and contained a warran
ty against particular average unless the ship or 
craft be stranded, the stranding of the ships 
while the 26,910 bags were on board and before 
the 8200 bags were on board was held not to 
let in a claim for particular average caused by 
sea perils after all the cargo was on board on the 
8299 bags shipped at B, such bags not being at 
risk in the ship when the ship stranded; and such 
policy being treated as one policy upon valued 
goods, and not as a policy by which advanced 
freight was separately insured, i t  was held that 
the particular average loss on the 26,910 bags 
was to be calculated upon the fu ll amount of 
79421 (Q. B. Div.) Thames and Mersey Marine 
Insurance Co., v. Pitts, Son, and King ..............  102

18 Tug let on hire—Agreement to insure and in 
demnify—Extent of lia b ility —In an agreement 
by wh'ch t tug-owner agreed to let his tug, i t  was 
provided that the owner would fu lly insure and 
keep insured the tug against certain specified 
risks including risk of collision causing damage 
to the tug or other c ra ft; and, further, that i f  at 
any time "during the continuance of the agreement 
any of the risks covered should happen, the tug- 
owner would indemnify the hirer in respect of all 
such damage to the extent of all moneys received 
by him under the insurance. The owner effected 
policies to cover the specified risks for 20001., 
leaving 8001., the balance of the agreed value of 
the tug, uninsured. A barge employed by the 
hirers of the tug coming iuto collision, whilst in  
tow of the tug, with a steamship at anchor, an 
action was brought by the owneis of the steam
ship against the hirers of the tug. The latter 
admitted liability, and the damages were assessed 
by the registrar. The tug-owner sent in a claim 
to the underwriters who refused to pay. In  an 
action by the hirers against the owners of the 
tug for repayment to them under the contract of 
the amount of damages paid and costs incurred 
bv them in consequence of the proceedings by the 
colliding steamship, or, in the alternative, for 
such amount as damages for breach of the con
tract • Held, that the defendant, the tug-owner, 
was only liable to indemnify the hirer to the ex
tent of any moneys received by him under the 
policies, that he was under no obligation to sue 
the underwriters, and that as he had received no 
moneys he was under no liab ility  to the hirers. 
(Adm Div.) Williams, Torrey, and Field Limited,
v. Knight................................................................  500

19. Valued polioy-Freight-Hom eward voyage- 
Damage on outward voyage—Detention ire igh t 
fa lling—Loss.—Plaintiffs, owners of a steamship,
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then on an outward voyage, effected a policy of 
insurance on freight, at an agreed valuation, in 
the said vessel on her homeward voyage, the in 
surance to commence from the loading of the 
cargo. The vessel met w ith an accident on her 
outward voyage, and was detained at the port of 
discharge for repairs, during which time freights 
fell. Some cargo was engaged, before the date of 
the policy, for the homeward voyage, of which 
part was loaded at the original rate of freight, 
and the remainder cancelled. More cargo was” 
from time to time shipped at much lower rates 
than were current at the time the policy was 
effected, and the vessel eventually sailed w ith a 
fu ll cargo. She was destroyed by fire in the course 
of the voyage, and the freight, le:.s an advance, 
was lo s t: Held, that the policy covered the 
freight at risk, and that the valuation was binding 
hpon both parties, and could not be opened. 
(Adm.) The M ain ........  ..............................'page 424

See Salvage, No. 13.

M ARINE INSURANCE ASSOCIATION. 
Rules—Membership — Right to sue--Agent. —  The 

defendant association was a company limited by 
guarantee, and its objects were the mutual in 
surance by the association of the ships of the 
members, and of ships which the members might 
be authorised to insure in their own names, and 
of ships in which they may be otherwise interested, 
and of the freights of such ships, and every persou 
became a member who, on behalf of himself or any 
other person or persons, insured or entered for pro
tection any ship in the association, and ceased to 
be a member as soon as he no longer had any ship 
under insurance or protection in the association ; 
and all claims were to be enforced against the asso
ciation only, and not against any members thereof, 
and the association was not to be liable to any 
member or other person for the amount of any loss, 
except to the extent of the funds whioh the associa
tion could recover from the members or persons 
liable for the same. The managers and agents of 
a certain ship effected with the defendant associa
tion by a deed-poll, a policy of insurance upon the 
ship and freight. While this policy was in force 
the ship became a tota l loss. In  an action by the 
plaintiffs as part owners of the ship, suing on 
behalf of themselves and the other co-owners of 
the ship, to recover the loss ; Held that the 
plaintiffs were not entitled to maintain the action, 
as their primd facie right to sue as undisclosed 
principals was taken away by the express terms 
of the contract, and as the rules and articles of 
association of the company which were incor
porated with the policy, showed that i t  was the 
intention of the parties that the association 
should deal only w ith “  members ”  in  respect of 
the settlement of losses, and that in this case the 
agents who entered the ship for insurance, were 
the “ members”  of the association in respect of 
such ship, and not the plaintiffs. (Wright, J.) 
Montgomerie and others v. The United Kingdom 
Mutual Steamship Assurance Association ...........

M ARITIM E LIEN.
See Master.s Wages and Disbursements, Nos. 1, 2.

MASTER’S WAGES AND DISBURSEMENTS.
1. Disbursements—Maritime lien— Merchant Ship

ping Act 1889 Authority of master— Owner’s or 
charterer’s credit—Lien on freight.—The Mer
chant Shipping Act 1889 gives a maritime lien on 
the ship to the master for disbursements on 
account of the ship only in cases in which ho has 
authority to pledge the credit of the owner, and

does not extend to disbursements for things which 
the charterer, and not the owner, was bound to 
provide under a charter-party. There can be no 
lien on freight where thore is not a lien on the ship 
m respect of the same debt. (H. of L.) Morgan 
v. Oastlegate Steamship Company; The Castle-

2. Disbursements — Maritime lien — Payments by 
masters—B ill at owner’s request before coaling.— 
Where a master of a ship by arrangement with 
his owners, paid before his ship sailed from this 
country, for coal supplied to his ship by a b ill of 
exchange upon his owners in favour of the vendor 
of the coals, and the b ill of exchange was not met 
by the owners; i t  was held in an action in  rem 
by the master to recover the amount of his 
liab ility  under sect. 1 of the Merchant Shipping 
Act 1889 that as this was not a liab ility  incurred 
by him in his office as master, he had no maritime 
lien in respect of his liab ility  under the b ill of 
exchange. fCt. of App. affirming Adm. Div.)
The Orienta ..................................................... 508, 529

MERCHANT SHIPPING ACTS.
1. Overloading Fault of master— Ignorance of 

owner L iab ility .—Where a British ship whilst 
in a foreign port was so loaded by her master as 
to submerge the centre of her disc, and her 
owner was not informed or aware of such fact, 
the owner was held not to have committed a 
breach of seot. 28 of the Merchant Shipping Act 
1876, which forbids the submersion of the centre 
of the disc, as there was no evidence to show 
that the owner had allowed her to be overloaded.
(Q. B. D.) Massey (app.) v. Morriss (resp.) ......  586

2. Registration — Passenger certificate — Launch_
Artific ia l lake.—An electric launch of about 
3 tons burthen whioh oarried passengers for 
hire on pleasure trips on an artificial lake in a 
park was held not to be “  a vessel engaged in 
navigation ”  within the meaning of sect. 2 of the 
Merohant Shipping Act 1854, and hence her 
owners cannot be convicted under seot. 318 of 
the Act for failing to exhibit in some conspicuous 
part of the vessel the duplicate of a certificate 
issued by the Board of Trade for such vessel.
(Q. B. Div.) Mayor, Aldermen, and Burgesses of 
Southport v. Morris ......................... ....................  279

See Carriage of Goods, No. 32.

MERSEY NAVIGATION RULES.
See Collision, No. 16.

MORTGAGOR AND MORTGAGEE. 
Charterers—First and second mortgagees—Sale— 

Several rights— Certificate of registry.—A ship
owner agreed w ith the defendants to provide a 
ship (then building) which should be run and 
worked by them as charterers in their line under 
their control and discretion. The agreement was 
to continue in force for five years, and was to be 
binding on the owner’s executors and adminis
trators. The ship was completed and registered 
on the 3rd Jan. 1891. On the 5th Jan. in the 
same year she was mortgaged by the owner to a 
company to secure an account current. The 
mortgagees had no notice of the engagements 
subsisting with the defendants. On the 30th 
Nov. 1892 the owner gave a second mortgage on 
the ship to the plaintiff to secure an account 
current. The plaintiff was aware of the existence 
of the contract w ith the defendants, and inferred 
that the terms were onerous. On the 17th Oct.
1893 the owner died, and the first mortgagees 
took possession of the ship, and transferred her
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by a b ill of sale to the plaintiff. A t the time of 
the sale the plaintiff knew the terms of the 
agreement under which the ship was 
worked in the defendants’ line. Subsequently 
the plaintiff entered into a contract to sell the 
ship to a firm which knew the nature of the 
contract w ith the defendants. The plaintiff 
moved for an order that the defendants should 
deliver up to him the certificate of registry of 
the ship. I t  was agreed to turn the motion into 
the tr ia l of the action without pleadings, and that 
the defendants should be taken to have applied 
for an injunction restraining the plaintiff fro 
dealing with the ship in a manner contrary to 
the provision of the agreement. e , J*. *
plaintiff was entitled to have th e  “ ertificate of 
registry delivered up to him. The defendants 
application for an injunction was re u. 
the ground that the first mortgagees, who had
no notice of the ship’s engagements, were
titled to realise their security by selling the P 
free of her engagements, and that P ’
although he had notice of her engagem > 
entitled to the same rights as were poM<wedl by 
his vendors, the first mortgagees. (Adm.) i  ^  
Celtic King ..................................................... .. J

NARROW CHANNEL.
See Collision, Nos. 11, 12, 13, 25, 26.

NECESSARIES.
1. Jurisdiction — Broker’s commission —

party—Future voyage.—A broker s oom “ ,
on a charter-party for a future voyage 
while the ship is at sea under another charter 
is not a necessary within the meaning 
6 of 3 & 4 Viet, c 65, and hence the Admiralty 
Court has no jurisdiction to entertain ^
in rem in respect thereof. (Adm. i  ■)
Marianne..................................................

34
Marianne........................................ ........ ,
Jurisdiction— Foreign ship Foreign pur ? 
seas.—The High Court of Admiralty has 
diction over a claim in respect o n , even 
supplied to a foreign ship in a foreign po , 
although that port be not upon the h g 529
(Ct. of App.) The Mecca.....................................

See Master's Wages and Disbursements. 

OVERLOADING.
See Merchant Shipping Acts, No. 1 -Unseaworthy 

Ship, No. 2.

OVERTAKING SHIP.
See Collision, Nos. 29, 30, 31.

PERSONAL INJURY. _
. Common employment— Master a n d ^ c r e u ^

captain and crew employed y w.sePrvants en- 
the navigation of a ship a therefore
gaged in a' common of the
the owner is not liable f dê th to one of 
captain which causes mWrJ  pinlney and
the crew. (H. of L.) HedUy r- r  » ......  483
Sons’ Steamship Company L im ited

. Common employment—^ ^ ^ d e f e n d a n t  has 
servant — Inability. Wn gervants, re
committed negligence by on ’ <jef ence of
suiting in in jury to the £ » * * * “  him if  he
common employment *» . was also his ser-
cannot show that the pi 0f  the injury.

tra c t  between a shipowner and a stevedore i t  was 
agreed th a t the  shipowner should “  prov ide  fo r 
each hatch be ing discharged, one w inch  d r ive r, 
and one hatchm an,”  the shipowner is  lia b le  to  the 
stevedore’s labourers fo r  in ju ry  caused b y  the 
negligence o f one o f the  w inchm en, who was one 
o f the crew  o f the ship, there be ing no common 
em ploym ent between the  w inchm en and the 
stevedore labourers. (P.C.) Union Steamship 
Company v. Clariige ......................................page 412

4. Master and servant — Liab ility  — Stevedore — 
Shipowner.— Where a stevedore had contracted to 
discharge a vessel for a lump sum, the fact that 
the master of the vessel had control over some of 
the incidents of the discharge held not to make 
the servants of the stevedore the servants of the 
shipowner so as to free the stevedore from liab ility  
for in jury to one of the seamen caused by their 
negligence. (P.C.) Cameron and another v.
Nystrom  ............................................................. 320

5. Stevedore—Shipowner—Negligence of shipowner
_L iab ility  of stevedore—Recovery over.—A
workmen in the employment of the plaintiffs, a 
firm of Btevedores, whilst unloading a cargo for 
the plaintiffs, was injured owing to the det'ectiye 
state of one of the chains provided by the de
fendant, the owner of the Bhip being discharged.
The workman sued the plaintiffs under the 
Employers L iab ility  Act, for damages for personal 
injuries, and the plaintiffs properly settled his 
claim by the payment to him of 1251. The defect 
in the chain might have been discovered by the 
plaintiffs by the exercise of reasonable care. 
Held, that the plaintiffs were entitled to recover 
that sum from the defendant, as the in jury to the 
workman was the natural consequence of the 
defendant’s breach of contract. (Charles J.) 
Mowbray v. Merryweather......................................  590

PERSONAL INJURIES.
See Carriage of Passengers—Damage, Nos. 1, 2.

PILOT.
See Collision, Nos. 5, 6,7— County Courts Admir

alty Jurisdiction, No. 6.

PILOTAGE.
1. Conviction— Unlicensed pilot—Pilot as magis-
' i rate._C., an unlicensed pilot, was convicted by
a court of summary jurisdiction under sect. 361 
of the Merchant Shipping Act 1854, of having 
continued in charge of a ship after a qualified 
pilot had offered to take charge of her. M., one 
of the six justices who sat to hear and determine 
the case, was a duly qualified p ilo t and licensed 
for the same pilotage district, but for more than 
forty years he had been a “  choice ”  pilot, that is, 
a pilot chosen and engaged beforehand by ship
owners, and for the last nineteen years he had 
been, and was at the date of the conviction, in 
the service of a large steamship company, who 
were entitled to his exclusive services, and who 
never employed unlicensed pilots. Held, that, as 
M. belonged to a small class of privileged persons 
for whose protection the proceedings were takm, 
there was such a reasonable apprehension of bias 
as to disqualify him from sitting, and that there
fore the conviction was bad. (Q. B. Div.) Reg.
v. Huggins and another ......................................  566

o Merchant Shipping Act 1854, s. 353 Thames 
' vilotage—Licence for exempt ships—Refusal to 
tale pilot.—Where a p ilot holding a licence for 
exempted ships in the river Thames offers his 
services to the master of an unexempted ship, 
which has not fallen in w ith a pilot for un-



MARITIME LAW CASES.XXV111

SUBJECTS OP CASES.

exempted ships, and the master refused hi* 
services, the master is not liable to a penalty 
under sect. 353 of the Merchant Shipping Act 
1854, inasmuch as the pilot is not qualified to 
take charge of the ship. (Q. B. Div.) Stafford 
v. Dyer .......................................................... page 568

POLICY.
See Marine Insurance.

POLITICAL DISTURBANCES.
See Carriage of Goods, No. 24.

PRACTICE.
1. Adding parties—Order XVI., rr. 2 and 11 — 

Collision. The court has power under Order 
■^VI., rr. 2 and 11, in a collision action in  per
sonam tried in the Admiralty Division, to add or 
substitute new plaintiffs after judgment, but 
before the reference to assess the damages.
(Ct. of App.) The Duke of Buccleugh..................  294

2. Adding parties— Order XVI., rr. 2 and 11—After
appeal. In a collision action in  personam by 
owners of ship and cargo, which, having been 
carried to the House of Lords, resulted in a 
decision in favour of the plaintiffs, the name of 
the cargo owner’s agent was by mistake inserted 
in the w rit as a plaintiff. Prior to the reference 
to assess damages this mistake was discovered, 
and on application to substitute the name of the 
real cargo owner: Held, that the court had power, 
under Order XVI., rr. 2 and 11, to grant the ap
plication, and that in the circumstances i t  ought 
to be made. (Ct. of App.) The Duke of Buc
cleugh ......................................................................  294

3. Appeal— County Court — Adm iralty Court —
Leave. Where a judgment of the County Court 
in Admiralty has been altered by the Admiralty 
Division, an appeal lies without leave to the 
Court of Appeal. (Ct. of App.) The Dart ....... 353

4. Appeal County Court—Adm iralty Divisional
Court—No notes—Re-examination of witnesses.— 
Where an appeal is brought from a County Court, 
aud no note of the evidence or proceedings in that 
court has been taken, a Divisional Court has juris
diction to order that the witnesses of both parties 
called and examined in the County Court be pro
duced and examined at the hearing of the appeal, 
care being taken to prevent the appeal assuming 
the form of a new tria l. (Ct. of App.) The 
Crescent ............. ....................................................  297

5. Appeal—House of Lords—Question of fa c t— The 
House of Lords w ill only reverse the concurrent 
finding of two courts below upon a question of 
fact i f  i t  is clearly demonstrated that such finding 
is erroneous, not upon a balance of probabilities.
(H. of L.) The P. Caland ..................................  317

6. Appeal Privy Council—Security fo r costs—
Privy Council Rules 1865— Vice-Admiralty Court 
Rules 1883 —Rule 15 of the Privy Council Rules 
of 1865, regulating appellate procedure from 
Vico-Admiralty Courts, by which an appellant 
is required to give bail in 200£. to answer the 
costs of appeal, is not impliedly repealed by rule 
150 of the Vice-Admiralty Court Rules of 1883, 
by which an appellant may be required to give 
security not exceeding 300J. for the costs of the 
appeal, but the Judicial Committee has a discre
tion in fitting cases to dispense the appellant 
from giving security under rule 15 of the Privy 
Council Rules 1865. (P. C.) The Hesketh ....... 160

7. Arbitrator — Remitting to arbitrator — Fresh 
evidence discovered.—The discovery of new evi
dence since the award, which the arbitrator may

consider material to the matter in dispute, is a 
ground upon which the court may properly remit 
tbe matters referred to the reconsideration of the 
arbitrator under section 10 of the Arbitration 
Act 1889. (Ct. of App.) Re an Arbitration  
between Keighley, Maxted, and Co. and Bryan, 
Durant, and Co.................................................page 268

8. Costs—Action under County Court lim its—
Right to—Discretion—Circumstances.—Whether 
successful plaintiffs who having instituted a 
collision action in the High Court recover less 
than 300Z. w ill be allowed costs depends upon 
the particular circumstances of each case, and if  
the circumstances are such that the court thinks 
the plaintiffs acted reasonably in instituting the 
action in  the High Court, they w ill be entitled to 
costs. (Adm.) The Saltburn..............................  325

9. Costs—Attendance— Country solicitor—Discre
tion—Reviewing taxation.—The registrar, in 
taxing the costs in an Admiralty action between 
party and party, has a discretion in allowing or 
disallowing the costs of the attendance of the 
country solicitor at the tr ia l in London. The 
facts that the country solicitor has had the 
conduct of the case, and has taken the state
ments of the witnesses, are circumstances which 
may justify the allowance of his attendance at 
the trial. Where such costs had been disallowed 
the matter was referred back to the registrar to 
review this taxation. (Adm.) The Soto ........... 335

10. Costs—Refreshers— When entitled to.—Where 
a tria l, which extended over seven and a half 
hours, commenced one day and was concluded the 
next day, the Court upheld the registrar in allow
ing refreshers to the counsel of the successful 
litigant, although i t  lasted less than five hours on
the first day. (Adm. Div.) The Courier ..........  157

11. County Court action—Transfer—Other actions 
in  High Court—Rights and order of sharing.— 
Qucere : Whether i f  a judgment has been obtained 
in the County Court, and the action is afterwards 
transferred to the High Court, such a judgment 
would give priority  over claimants in suits pend
ing in the High Court, or whether the plaintiff in 
the County Court action should only be admitted 
to share in the proceeds in the High Court on
terms of equality with the suitors in  that court. 
(Adm.) The Africano ..........................................  427

12. Default action—Reference.—In a default action 
in  rem the Admiralty Court w ill not before judg
ment refer the plaintiffs’ claim to the registrar 
for assessment. (Adm. Div.) The T it ia ............  32

13. Examination of witnesses— Transcript of evi
dence—Amendment of.—Where witnesses in an 
Admiralty action are examined before an examiner, 
and their evidence is taken down by a shorthand- 
writer and the transcript of such evidence is filed, 
the Court w ill, i f  there is reasonable ground for 
believing the transcript to be inaccurate, enter
tain an application to take the transcript off the 
file and return i t  to the examiner for amendment 
so aH to make i t  correspond w ith the evidence 
actually given. (Adm. Div.) The Knutsford.... 33

14. Fund in court—Right to claim against—After 
decree.—Semble, W hilst in an action in  rem the 
proceeds of the vessel remain in court, an uncon
ditional decreee can be modified so as to let in 
others who, without laches, put forward claims
of a like character. (Adm.) The Africano.......  427

15. Joinder of causes of action—Order XVI., r. 1.
—Order XVI., r. 1, deals only with the parties to 
an action, and has no reference to the joinder of 
several causes of action. (H. of L.) Smurthwaite 
and others v. Hannay and others........................  485
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16. Jurisdiction— Court of passage—Action for 
debt—Seaman’s wages—Registrar's order for 
payment.—An order made by the Judge of the 
Court of Passage of the City of Liverpool under 
the County Courts Admiralty Jurisdiction Act,
1869, providing that in Admiralty actions brought 
in the Court of Passage to recover a debt or 
liquidated demand the registrar may, i f  the 
plaintiff satisfy him by affidavit that there is no 
defence to the action, make an order empowering 
the plaintiff to enter up judgment and proceed to 
execution thereon is u ltra  vires, and hence in an 
action for seamen’s wages the registrar has no 
power to decree that the defendants should pay 
the sum claimed. (Q.B. Div.) Fellows and others 
v. Owners of the vessel Lord Stanley ,.........page

17. Jurisdiction— Founding— Service of w rit in
rem- N o  a rre s t-D e fa u lt-Due service of a w rit 
in  rem, without arrest of the ship, is sufficient 
notice to the persona interested to found juris- 
diction and to enable the court to pronounce judg
ment by default against them. (Adm. Div.) The
N autik ......................................................................

18 Jurisdiction—Service of w rit—No arrest 
Removal of ship—Default.—Where in an action 
in  rem for damage to cargo, the defendant s ship, 
after being served with a w rit, but before being 
arrested, was secretly removed out of the 
jurisdiction, the Court gave judgment by default 
for the plaintiff’s claim. (Adm. Div.) The 
N autik ...................................................................... 5yl

19. Non-joinder of parties—Co-contractor—One res
ident out of jurisdiction—When one co-contractor 
is a foreign resident out of the jurisdiction, the 
other co-contractor who has been sued alone is 
not entitled as of right to an order that his co
contractor shall be joined as a defendant, bu 
the court or a judge has a discretion w le tor 
they w ill, under the circumstances of the case, 
make such order or not. (Ct. of App.) 1 eon,
Son, and Co. v. Balcarses Brook Steamship ^  
Company..................................................................

20. Non-joinder of parties—Shipowner and Chart-
crer—Disbursement—Joint L iab ility  esi en« 
out of jurisdiction.—Where plaintiff e aims 
disbursements made on account of a ship, a de
fendant (the shipowner) cannot claim, as a 
matter of right, to have his jo int contractor^(the 
charterer, who has guaranteed the disbursemen ) 
added as a co-defendant under Or er -'i- ’
when the joint contractor is a oreigmlson Son, 
out of the jurisdiction. (Q.B.D.) > 275
and Co. v. K illick  and others ...................... ' ' ’ ' ,

21. Non-joinder of parties-Abatem ent-tesutent 
out of jurisdiction. P illeyv- Bobinson(bSL.'T  
Rep. N. S. 110 , 20 Q. B. Div. 155 only applies 
to cases where, under the old prac ic 
Judicature Acts, a plea in abatement could have 
been put forward, and that could n o t  be done 
i f  the jo in t contractor whose non-join 
complained of was a foreigner resi g an(iCo  v 
jurisdiction. (Q. B Div.) Wilson, Son, and Co. v. ^
K illick  and others ..........................................

22. Production of documents-Scotch
ination—Power to order production- T P ig 
tion of documents under 6 & 7 ic ■ • > neeg’es
only auxiliary to the examina on an(J
and hence in an action pending Court of
regard to the sale of a ship the. High Court ot
Justice in England has no ju ris tic  _
the Chairman and Secretary of oy - > rommis- 
ties to the litigjation to appear be or being
sioner in London not tor tne 1 u rioou-
examined but merely to produce certim  doou 
ments in their control. (Ct. of App.) Burcha,

and others v. McFarlane ; Ex parte T indall and 
Dryhurst ......................................................... page 93

23. Prohibition—Admiralty—Inferior court—In 
junction—The Admiralty Division has power to 
grant a prohibition with reference to a matter 
pending before an inferior court and also to issue 
an injunction to a party proceeding in an inferior 
court from going on with such proceedings. 
(Adm. Div.) The Teresa.......................................  505

24. Prohibition—Appeal— Adm iralty.—An appeal
lies to the Court of Appeal from an order of a 
judge of the Probate, Divorce, and Admiralty 
Division, refusing a w rit of prohibition. (Ct. of 
App.) The Recepta...............................................  559

25. Prohibition — Appeal— Adm iralty — County
Court action—■County Courts Act 1888, sect. 132. 
—An application for prohibition by a party to a 
County Court Admiralty action was made in 
chambers under sect. 127 of the County Courts 
Act 1888, to a judge of the Admiralty Division, 
and refused. The applicant wishing to appeal, 
the judge granted him leave to appeal direct to 
the Court of Appeal without further argument in 
court. On the appeal coming on the respondent 
took the objection that, by sect. 132 of the County 
Courts Act 1888, there was in such a case no ap
peal to the Court of Appeal from the decision of 
the Admiralty Division: Held, that there was an 
appeal. (Ct. of App.) The Recepta.............. . 35J

26. Prohibition— Jurisdiction— Admiralty _ D iv i
sion.—The Admiralty Division has jurisdiction 
to grant prohibition, and an application may be 
made to the judge in chambers for it .  (Ct. ot 
App.) The Recepta................................................

27. Service out of the Jurisdiction-Performance
w ith in—Place of payment not named—Order XI., 
r  1 («).—In order to bring a ease within Order 
XI., r. 1 (e), so as to justify service out of the 
jurisdiction, tne court must see, either in the 
written words themselves or in those words 
coupled with the surrounding circumstances, that 
the contract in question is one which, according 
to the terms thereof, ought to be performed 
within the jurisdiction. Where money is payable 
under a contract, and no place of payment is 
named in it, the case is not brought within the 
rule by the fact that the person to whom the 
money is payable is resident within the jurisdic
tion. (Ct. of App.) Bell and Co. v. Antwerp, 
London, and Brazil Line .....................................

28 Service out of the jurisdiction—Place ofperform- 
ance—Salvage—Contract Payment— Where to 
be made.—A German ship belonging to a German 
company carrying on business in Germany, having 
stranded on the English coast, her master entered 
into a written contract with a German and 
Swedish salvage company, by which they under
took to get the ship off and to convey her to 
Southampton against “  a salvage reward or com
pensation”  of 50 per cent, of th e ’«line of the 
salved property, the value in case of difference to 
he settled by arbitration, the money to be paid to 
the German salvage company, who were to have 
a lien upon the ship and cargo. No place of 
payment was named m the contract. The ship 
was got off, and delivered to her owners in South- 
amoton The value was ascertained by arbitra
tion held in Germany. In these circumstances 
the Swedish company commenced an action wi 
personam in the Admiralty Division against the 
German shipowners to recover their proportion of 
the salvage money due under the contract, and 
now sought to obtain leave under Order XL, r. 1 
(e) to serve notice of the w rit out of the junsdic- 
tion. Held (affirming Sir Francis Jeune), that
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there was no breach of contract which ought to 
be performed within the jurisdiction, and hence 
the plaintiffs were not entitled to serve notice of 
the w rit upon the defendants out of the jurisdic
tion. (Ct. of App.) The Eider .................. page 354

29. Solicitor’s lien— Costs— Charge upon fund— 
Conflicting rights.—A. having threatened to sue 
B. on a dishonoured b ill of exchange, B. agreed 
to give him a charge on certain money which B.’s 
solicitors were taking proceedings to recover 
from two insurance companies, on two separate 
policies of insurance on a ship. The oharge was 
prepared by B.’s solicitors, after an interview at 
which A. and B. were also present, and the solici
tors sent i t  to A. in a letter, in which, u in pur
suance of the inclosed written charge,”  they 
undertook out of any moneys received by them 
from either the S. Association or the M. Associa
tion under the policies to hand over to A., “  after 
payment of the legal charges,” so much of the 
amount recovered from the said association (sic) 
as might be sufficient to repay him the amount 
secured by the charge. The proceedings against 
the M. Association were compromised on the 
association agreeing to pay a certain sum. Some 
time afterwards the S. Association obtained judg
ment in their favour. Held (reversing Kekewich,
J.), that the undertaking given by B.’s solicitors 
could not be construed as entitling them to pay
ment of their legal charges in respect of the pro
ceedings relating to both policies ; and that the 
undertaking was not inconsistent w ith the general 
principle as to a solicitor’s right of lien. (Ct. of 
App.) MacKenzie v. Macintosh......................  14, 53

30. Solicitor’s lien—Fund recovered— Deeds and
documents-Difference. A difference exists be
tween the lien of a solicitor on a fund recovered for 
his client in an action and on deeds coming into his 
possession, inasmuch as in the former case he has 
no lien for all costs due to him from his client, 
but only forthe costs of recovering that particular 
fund ; and even where the solicitor actually gets 
the fund into his possession he obtains no greater 
lien than i f  i t  had remained in court. (Ct. of 
App. reversing Kekewich J.) MacKenzie v. 
Macintosh .......................................................... 14, 53

31. Tender — Admiralty — Effect — Offer— Order 
X X II.—Less found due—Payment out.—A tender, 
according to the old Admiralty practice, is nothing 
more than an' offer, and i t  was not intended by 
Order X X II. to alter this practice, or to assimilate 
i t  to the technical rules regulating tender at com
mon law ; hence, where in a collision action the 
defendants having agreed to pay a percentage of 
the plaintiffs’ damages, tendered a sum which the 
registrar found to be in excess of the sum due to 
the plaintiffs, the Court refused to order payment 
out of court to the plaintiffs of the whole of the 
tender, and only gave them the amount found due
by the registrar. (Adm.) The Mona ..............  478

32. Wrongful arrest—Action for.—Semble, an action
lies at common law for the malicious arrest of a 
ship by Admiralty process. (Adm Div.) The 
Walter D. Wallett ..................................................  398

33. Wrongful arrest — Damages — Action for— 
Grounds.—Where a ship is wrongfully arrested 
by Admiralty process, an action w ill lie in Ad
miralty without proof of actual damage, i f  the 
arrest was made maid fide or erased negligently 
so as to imply malice. (Adm. Div.) The Walter
D. Wallett .............................................................  398

See Carriage of Goods, Nos. 21, 30, 31, 35, 37— 
Collision, Nos. 1, 8, 9,17, 18, 19—County Courts 
Admiralty Jurisdiction. Nos. 7 to 14—Salvage,
Nos. 13, 16, 17, 18.

PRIORITIES.
Several judgments in rem—Furious duties—Dis

tribution pro rata— Fund in  court—Where a 
vessel has been sold in an action in  rem for neces
saries. and judgment given forthe plaintiffs w ith
out prejudice to other claims against the vessel, 
and reserving all questions of priority of such 
claims, the court w ill order a prorata  distribution 
of the proceeds among all claimants for neces
saries, irrespective of the dates of the institution 
of their suits, as the court holds the property 
not only for the first plaintiff, but for all cre
ditors of the same class who assert their claims 
before an unconditional decree is pronounced. 
(Adm.) The Africano ..................................page 427

See Practice, No. 11.

PROHIBITION.
See Practice, Nos. 23, 24, 25, 26.

PYROTECHNIC LIGHTS.
See Collision, No. 27.

REFRESHERS.
See Practice, No. 10.

REFRIGERATING MACHINERY.
See Carriage of Goods, No. 4.

REGULATIONS FOR PREVENTING COLLISIONS 
AT SEA.

See Collision, Nos. 20 to 31.

RE-INSURANCE.
See Marine Insurance, No. 14.

RULfiS OF THE SUPREME COURT.
See Practice, Nos. 1, 2, 15, 16, 17, 18, 19, 20, 27, 

28, 31.

RUNNING DAYS.
See Charter-party, No. 9.

SALE OF GOODS.
1. Passing of property—Conversion—Waiver of 

right— Interest.—The plaintiffs N. and Co. 
engaged with the defendants, who were ship
owners, for the shipment of a large quantity of 
oil to Montreal during the season, and i t  was 
arranged that the defendants were to receive no 
goods on board unless a clean receipt were given.
The plaintiff A. sold fifty  barrels of oil to N. and 
Co., and delivered them to the defendants. The 
defendants received the oil, but refused to give a 
clean reoeipt for it. The plaintiff A. demanded 
re-delivery, which the defendants refused, as other 
cargo had been stowed on the top of it. N. and 
Co. having agreed to pay A. for the oil in cash in 
exchange for mate’s receipt, refused to pay for 
the fifty  barrels. A. brought an action against 
the defendants for conversion, and afterwards 
amended the w rit by adding N. and Co. The 
consignees at Montreal accepted the oil and paid 
N. and Co., who thereupon paid A. Held, that 
A. had waived the right of saying that the pro
perty in the goods had not passed to N. and Co., 
and therefore, since the goods were not his at the 
time that re-delivery was refused, no action lay 
for conversion; and further, that no action lay 
for his loss of interest through the delay in pay
ment to him of the price of the goods. (Ct. of 
App.) Armstrong and others v . Allan Brothers... 293
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2. Contract for specific quantity—Shipment of ex
cess—B ill of lading for more or less than contract— 
Refusal to accept.—By a contract in writing . 
bought from B. “  about 3000 tons of wheat (10 
per cent more or less) to be shipped by steamer 
from India, payment to be made by cash in on 
don within seven days from delivery of invoice m 
exchange for b ill or bills of lading. In  t  e con 
tract there was the following clause: ; bellers
have option of shipping less than the minimum 
quantity, in  which case the price of the quantity 
short shipped of the medium quantity w ill be 
settled at the value of the day of the appropn 
tion. Sellers can also exceed the maximum 
quantity, in which case the excess overthe medium 
quantity w ill remain for their account. B in
formed K. that 3800 tons had been s!"PPed ° 
the Bombay, and that he appropriated d00° 
of that shipment to the contract with K  and he 
subsequently sent K. an invoice for 3000 tons ^
Bombay. The bills of lading of the 3800 tons 
were two for 1750 tons each andItwoTor 250tons 
each. B. offered to deliver to K . either all the 
bills of lading or two for 1750 tons each, but B. 
refused to accept the tender or to pay .any' part 
of the price : Held (affirming the decision of the 
Queen’s Bench Division), that the buyers were 
entitled to delivery of a b ill or bills of lading for 
the amount of wheat which they had bought and 
were entitled to refuse the tender made by the 
sellers. (C t.ofApp.) Keighley, Maxted, and Co. 
v. Bryant, Durant, and Co...............*........... ^

SALVAGE.
1. Agent—Amount of reward— Payment in  any 

event.—An agent may claim as a salvor but
where the owners of tbe salved property authorise 
him to engage or render assistance, and are hable
to pay him some remuneration for w » j
done, even thoughhis services prove ̂ uccessfu l,
the court in awarding him salvage 
services, w ill take such fact “  who
award so large a sum as i t  woul ovnfmditure
ran the risk o f getting nothing <w “  VThe Kate 
should he prove unsuccessful. (Aam.)
B. Jones.......................................... .............._____ 35

332
B. Jones......................................................... ,7 ,

2. Agreement for fixed ™ rm-E*orUtance-Noton
equal ferms.-Where salvors claim a fixed^um
under an agreement, the court wi ^ ^
to i t  i f  i t  appears that theparties to iW f f i not 
contract on equal terms, an tb * circ^mstance3 
is exorbitant, and w ill m s , . , • j.
award the salvors such sum as i t  thinks just g_
(Adm. Div.) The Rialto.............. ..........

3. Agreement for fixed ^ '  ^ ith  another
steamship m the Atlantic t  wag agreed
which had broken her main shaf . ^ ners
in w riting between the masters that the own 
of the ship in distress should W j *  ■ £ « «  
GOOOi. for being towed to the ueari . t p . ^  
anchorage. The master th j gg he oonsented 
had reason for believing that u . . ^he
to such terms the salvors woul n " without 
salvage was successfully ac°?“ Pdistance towed 
special difficulty or danger; th salved
was about 450 miles. The value o the 
property was 38,7681. In a isalvag thought
cover the 60001., or such sum as the tand
just,theCourtrefusedtouphold t ie . „
awarded 30001. and costs. (Adm. D i v . ) J  
Rialto ............................................... .........,

4- Agreement to attempt to 0 P j
m safety-R ight to reward ^ Y b y
vage action left a vessel uifamatey ^  .n 
other salvors in a worse Posl£l° * having
which they picked her up. The

35

found that there was an agreement that the 
plaintiffs should endeavour to tow her to a place 
of safety for a remuneration to be fixed on shore :
Held that the plaintiffs, having performed the 
agreement, although not entitled to salvage, were 
entitled to remuneration for what they had done.
(Adm. Div.) TheLepanto............................. page 192

5 Agreement to tow into port—Payment in  any
event—Effect in  amoimt.—'When before render- 
ing salvage service, an agreement was entered 
into that the disabled steamer should be towed 
into port, i f  possible, by the salving steamer, 
and whatever services were rendered and loss of 
time should be settled between the respective 
owners, the Court, in estimating the amount of 
award, Held, that the agreement was . to 
be taken into account as an element reducing 
the award, as i t  was open to the construc
tion that the salvors were entitled to some 
remuneration even though their services were 
unsuccessful. (Adm.) The Edenmore ..............  334

6 Agreement to tow into safety—Partia l perform- 
' ance — Ultimate sa fe ty -R igh t to reward —
Plaintiffs in a salvage action le ft a vessel u lti
mately saved by other salvors in a position 
somewhat better than that in which they first 
nicked her up. There was an agreement m 
writing that the plaintiffs should tow the vessel 
to a place of safety for a specified Bum, but this 
agreement the plaintiffs failed to carry out.
Held that, although the plaintiffs had failed to 
nerfo’rm the specific agreement, notwithstanding 
that such performance though difficult was not 
impossible, they had rendered some beneficial 
service which contributed to the safety of the 
vessel and were therefore entitled to remunera
tion for what they had done. (Adm. Div.) The 
Hestia ....................................................................

7 Agreement to dock ship-Vessel grounding—
' Towed off—No i t  mediate risk—Services w ith in

contract—Where the owners of a tug contracted 
to tow a vessel from sea and dock her, and while 
manoenvringto enter the dock the vessel grounded 
and was towed off by the tug, the Court refused 
to award salvage on the ground that the vessel 
was never in any immediate danger, and that the 
tug had not run any risk or performed any ser
vice beyond what was contemplated by the parties 
when they entered into the towage contract. 
(Adm.) The Liverpool........................................... °

8 Appeal—Amount—Reduction—Increase.—In  sal- 
vage cases, the Court of Appeal w ill vary the 
amount of the award, if, after carefully consider
ing the evidence and giving
to the view of the judge below, xt thinks that the 
amount is so large as to be unjust to the owners 
of the salved property, or so small as to be unjust 
to the salvors. (Ct. of App) The Accomac......  lo3

9 C ollis ion-D am age-D eduction from a w a rd .-
When salvors, whilst rendering services, by want 
of skill brought their ship into collision with the 
salved ship, and did her damage amounting to
about 4001., the Court, m awarding salvage, de
ducted such sum from the award. (Adm. Div.) ^
...............................................................■■■■■■■■■■■■

10 Derelict crew leaving sh ip -O n board salving
sh iv_Where during the performance of salvage
services the master and erew of t he salved ship services board the salvlng ship
^ ff ih p n tm e n o n  the salved ship to steer her, 
toe Court refused to treat the salved ship as a
derelict and award salvage on that basis. (Adm. ^
Div.) TheLepanto....................................

11 D istribution—Share of persons vot navigating.
1 1 -Where a large steamer carrying a doctor,
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stewardess, baker, and other persons of an ana
logous description, who took no part in navigating 
the ship, was awarded 12,0001. for salvage 
services, the Court, in apportioning it ,  ordered 
that the above-mentioned members of the crew 
should only have a half share according to their 
rating. (Adm. Div.) The Spree..................page 397

12. Fire— Tender—Amount of award—Services in  
dock.—A fire broke out on board a vessel which 
was lying alongside a je tty at the entrance to a 
dock. The vessel was under repairs, with no 
steam up, and had no one but her master and a 
watchman on board. A t the request of the 
master a steamship, which had just arrived, hove 
alongside, and, getting her hose on board the 
burning vessel, extinguished the fire which, if  i t  
had remained unchecked, would have caused very 
serious damage. The services were such as 
might have been rendered by a fire engine on 
shore. The value of the salved vessel was 9500t.
The defendants tendered 200i. The Court upheld 
the tender, being of opinion that the services 
were not of such a character as to require that 
the award should be assessed upon the same 
liberal principles as obtain in the ordinary cases 
of sea salvage rendered by one ship to another. 
(Adm. Div.) The City of Newcastle ..................  546

13. Insurance premium — Extra for prohibited
port—To be considered.—Where salvors proved 
that by reason of the services they had to pay an 
extra premium to their underwriters to waive a 
breach of warranty in taking the salved ship into 
a port prohibited by their policy, the Court held 
that such payment was an element for considera
tion in assessing the award. (Adm.) The Eden- 
more ...................................................................... 334

14. Misconduct of salvors—Refusal to give up to 
master—Forfeiture.—Where salvors having taken 
possession of a vessel which had got ashore 
and been temporarily abandoned by her master 
and crew in order to get tug assistance, refused 
to allow her master and crew on board, and re
mained in possession on board whilst the tug3 
provided by the master towed the ship into a 
place of safety : The Court hold that there had 
been such misconduct as to work a total for
feiture of award, although the plaintiffs had in 
the absence of the master and crew laid out two 
anchors which contributed to the vessel’s ultimate
safety. (Adm. Div.). The Capella ..................  158

15. Practice — Amendment of w rit — Amount
awarded greater than claimed—Action in rem—
B ail—Execution against defendants personally.— 
Where in a salvage action in  rem claiming 5000L, 
in which the defendant’s solicitors gave a written 
undertaking to appear and put in bail in an 
amount not exceeding 5000£., the Court awarded 
7500., and subsequently ordered the indorsement 
on the w rit to be amended by altering the claim 
from 50001. to 8500J., the plaintiffs were al
lowed to issue execution against the defendants 
personally for the amount of the award, and were 
not restricted to the amount named in the under
taking to put in bail. (Adm. Div.) The Dictator 251

16. Practice—Appeal—Costs—Reduction of award.
—Where a salvage award is reduced on appeal i t  
is a genera', though not a hard and fast rule, to 
give no costs of the appeal. (Ct. of App.) The 
Gipsy Queen .......................................................... 568

17. Practice—Appraised value—Sale for less— 
Basis of award.—Where the defendants in a 
salvage action had allowed the court to proceed 
to award salvage upon the marshal’s appraise
ment, the Court refused to vary the decree merely 
because, after the decree, for some reason unex

plained, the property was sold and realised much 
less than the appraised value. (Adm.; affirmed 
on appeal.) The Georg..................................page 476

18. Practice — Consolidation — Convenience —
Economy.—The considerations which lead the 
Court to order consolidation in salvage suits are 
those of convenience and economy without regard 
to the consent of the parties, provided it  can be 
done without injustice to the different claimants. 
(Adm. Div.) The S lra ihgarry ..............................  573

19. Practice—Shipowners w ith in  ju risdiction—
Cargo owners without—Service of notice.—Where 
salvage services have been rendered to ship and 
cargo, and an action is commenced in  personam 
to recover for such services against the ship
owners resident within the jurisdiction, the Court 
may join the cargo owners resident out of the 
jurisdiction, and give leave, under Order XI., 
r. 1 (g), to serve notice of the w rit upon them. 
(Adm. Div.) The Elton ......................................  66

20. Seamen's shares—Agreement—Merchant Ship
ping Acts—41 Employed on salvage service " — 
Trawlers.—Sect. 18 of the Merchant Shipping 
Act Amendment Act 1862, which precludes sect.
182 of the Merchant Shipping Act 1854 from 
applying to ships which are “ to be employed on 
salvage service,”  does not apply to a steam 
trawler whose crew agree with the owners to take 
a fixed proportion of any salvage that may be 
earned. (Adm.) The Wilhelm Tell ..................  329

21. Seamen's shares—Agreement—Merchant Ship
ping (Fishing Boats) Act 1883— Deductions.— 
Where the crew of a steam trawler, by articles of 
agreement in a form sanctioned by the Board of 
Trade under the Merchant Shipping (Fishing 
Boats) Act 1883, agreed to “  participate in any 
sum or sums of money arising from any salvage 
or salvage services performed for any ship in 
distress or otherwise, in the proportion set forth 
opposite to their respective names in this agree
ment,”  the master, m*te, and boatswain, who 
had agreed to take 10, 7, and 3 per cent, respec
tively of any salvage, were held bound by such 
agreement, such agreement being equitablo in 
the opinion of the court, but the owners were 
not allowed before apportioning the salvage to 
deduct from it  cost of repairs and loss of fishing, 
but were directed to give the crew a proportion 
based upon the total award without deductions. 
(Adm.) The Wilhelm Tell ..................................  329

22. Seamen's shares—Equitable agreement.—Sect.
182 of the Merchant Shipping Act 1854 does not 
prevent seamen entering into and being bound by 
an equitable agreement for the apportionment of 
salvage. (Adm.) 1'he Wilhelm T e ll..................  329

23. Seaman's share— Void agreement—Deductions
—Merchant Shipping Act 1854, s. 182.—An 
agreement by which a seaman stipulates that he 
shall be entitled to his proportion of a sum 
awarded for salvage services, calculated not upon 
the amount awarded but upon so much of that 
amount as remains after certain deductions have 
been made is inoperative by virtue of sect. 182 of 
the Merchant Shipping Act 1854. (Adm.) The 
Saltburn ..................................................................  474

24. Seaman's share— Void agreement— Merchant 
Shipping (Fishing Boats) Act 1883—Interlinea
tions.—Semble, where clauses fixing a seaman’s 
share of salvage are added to an agreement made 
with the seaman under the Merchant Shipping 
(Fishing Boats) Act 1883, such clauses are inter
lineations and alterations within the meaning of 
sect 22 of that Act, and if  added without the 
consent of the seaman they are void. (Adm ).
The Saltburn .......................................................... 474
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25. Services rendered—Further service refused 
Readiness to continue—Right to reward. Where 
a ship, after having rendered salvage service to 
another ship in distress is in a position to render 
further valuable service but is superseded, at the 
desire of the ship in distress, by another ship 
which is chosen to complete the service, the 
Court, in estimating the amount of remuneration 
to which the first salvors are entitled, w ill take 
into consideration not only the services which 
they actually effected, but also those which they 
were ready and able to perform. (Adm. Div.)
The Macadam................................................. 400
See County Courts Admiralty Jurisdiction, Nos.

13, 14— General Average, Nos. 2, 3.

SEAMEN.
Nature of employment—Neglect of duty—Mer

chant Shipping Acts— Employers and Workman 
Act 1875—Where a member of the crew of a 
steamship has entered into no articles of agree
ment and is consequently not registered as a 
seamen, and such ship though registered under 
the Merchant Shipping Acts is exclusively em
ployed for the conveyance of salt upon the rivers 
Weaver and Mersey, from Winsford to Liverpool, 
proceedings are rightly taken against the mem
ber of the crew for refusing to obey orders under 
the Employers and Workmen Act 1875, and not 
under the Merchant Shipping Act 1854, such 
ship not being a sea-going ship. (Q. B. Div.) The 
Salt Union Company Limited v. Wood ..............  281

SEAMEN.
See Salvage, Nos. 20, 21, 22, 23, 24.

SEAWORTHINESS.
See Carriage of Goods, Nos. 16, 39 to 43.

SHIPOWNERS.
1. Co-owners — L iab ility  for repairs — Managing 

owner- - Bills of exchange—Payment—Discharge.
—The claim of persons who execute repairs to a 
vessel against the owners is not discharged by 
the fact that being unable to get cash from the 
managing owner in payment of the debt, they 
have taken and renewed bills on account from 
the managing owner. (Adm.) The H untsm an . 431

2. Co-owners — Managing owner —Authority —
Credit—Repairs—Insurance— Liab ility  to re
pairers.—Where the owners of a vessel depute 
the managing owner to employ her for their 
benefit he has authority to order and pledge their 
credit for the necessary repairs, fitting and outfit 
of the vessel, and the fact that the vessel is in 
sured and the managing owner has collected the 
money from the underwriters to pay for the ̂ re
pairs does not relieve the co-owners from liab ility  
to the persons who repair the ship. (Adm.) I  he 
Huntsman................................................................

3. Co-owners—Managing owner—Duty to account 
— Reasonable time.—I t  is the duty of a managing 
owner to account to Ms co-owners for the ship s 
earnings and disbursements within a reasonable 
time, but what is a reasonable time must depend 
upon the circumstances of each case. There is no 
fixed rule that a ship’s accounts are to be ready 
before she sails on her next voyage. (Adm. Div.)
The Mount Vernon.................................................. 32

4. Negligence—L iab ility—In ju ry  to seaman Mas
ter and crew— Common employment. The master 
and orew of a merchant ship are fellow-servants 
and engaged in a common employment, so that 
the owners are not liable for an injury to one of

the orew caused by the negligence of the 
master, (H. of L. affirming Ct. of App.) Hedley 
y. Pinkney and Sons Steamship Company 
Limited ..................................................PW» 13», 483

See Conspiracy.

SOLICITOR'S LIEN .
See Practice—Nos. 29, 30.

SPEED.
See Collision—Nos. 21, 22.

STERN LIGHT.
See Collision—Nos. 3, 31.

STEVEDORE.
See Carriage of Goods—Nos. 15, 19, 34.

Personal In ju ry—Nos. 3, 4, 5.

STOPPAGE IN  TRANSITU.
Transit— Remuneration— Vendor and purchaser 

—Delivery to carrier or agent for purchaser.— 
Where goods ordered by G. were delivered 
at the docks marked as required by G. to 
B. and Co., Trinidad, and with them ship
ping instructions from G. directing the goods to 
be placed on board the steamship M. and a 
receipt was given for them to the vendors by the 
dock superintendent, i t  was held that the transit 
was determined when the receipt was given, and 
that on G. becoming bankrupt whilst the goods 
were on the voyage to Trinidad, the trustee in 
bankruptcy was entitled to them and not the ven
dor. (Bky.) Re Gurney ; Ex parte Hughes......  24i

STOWAGE.
See Carriage of Goods, Nos. 15, 19, 38.

STRIKE.
See Carriage of Goods, No?. 17, 22, 25.

SUE AND LABOUR CLAUSE.
See Marine Insurance, No. 11.

TENDER.
See Practice, No. 31—Salvage, No. 12.

THAMES CONSERVANCY.
Election of conservators—Objection to voter— Proxies 

—Returning officer— Effect.—The Thames Con
servancy Act 1894 (57 & 58 Viet. c. clxxxvii.) 
empowers, amongst other persons, shipowners to 
vote at elections of conservators. Sect. 12 de
fines the qualification of shipowners. Sect. 22 
provides that a vote at an election by shipowners,
&c., may be given either personally or by proxy, 
or in the case of a body corporate by any share
holder or officer of the body as their proxy. Sect.
23 provides that the returning officer shall, ac
cording to the best of his ability, make a return 
of those elected, and every person so returned 
shall be deemed duly elected. Sect. 25 provides 
that an election by shipowners shall not be in
validated or be illegal by reason of any error in 
any lis t of voters, or by reason of any irregu
la rity  in the making or publishing such list, or 
by reason of any other error or irregularity iu or 
about any election or matter preliminary or inci
dental thereto. A t an election of conservators 
by shipowners objection was taken to the returr 
of the respondents on the ground that some of the 
votes were invalid inasmuch as they had been 
given by proxies given by certain corporate bodies
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to electors not shareholders or officers of such 
corporate bodies, and such votes had been re
ceived and counted at such election by the re
turning officer: Held, on a rule for an informa
tion in the nature of a quo warranto, that, in  an 
election of conservators by shipowners, a body 
corporate can only exercise its right of voting by 
proxy by a shareholder or officer of the body, and 
not by an elector. The returning officer, how
ever, had acted judicially, and his return was 
conclusive, and the reception and counting of 
the votes objected to was precisely one of those 
errors in or about an election provided for 
by sect. 25. (Q. B. Div.) Reg. v. Samuel and
another..............................................................page 595

THAMES NAVIGATION.
1. Apprentice—Lightermen — “ Qualified”  Water

men Act 1859—Conservancy bye-laws.—An ap
prentice not licensed as lighterman, but properly 
bound for the period and in the manner prescribed 
by the Watermen Act 1859, is an apprentice 
“  qualified according to the Act,”  within the 
meaning of sect. 54 of the Act, and he cannot be 
convicted under that section for acting as a 
lighterman without having a licence. Such ap
prentice may be a competent person to assist as 
second hand a duly licensed lighterman when 
navigating on the river Thames a barge of over 
fifty  tons burden, within the meaning of the 16th 
bye-law of the Thames Conservancy, as the words 
in that bye-law “  one man in addition,”  are satis
fied by there being on board to assist an appren
tice duly bound within the meaning of the Water
men Act, and the bye-laws made thereunder.
(Q. B. Div.) Gosling (app.) v. Newton and 
Eagers (resps.) ......................................................  587

2. Look-out— Watermen and Lightermen Amendment
Act 1859, bye-law 99— Conservancy bye-laws 1864, 
s. 36.—A master of a steamboat navigating the 
river Thames is righ tly  convicted under bye-law 
99 of the Watermen and Lightermen Amendment 
Act 1859 i f  he neglects to have a proper look-out 
kept from the bows of his vessel, and such bye
law is not repealed by bye-law 36 of the Thames 
Conservancy Act 1864 requiring a proper look
out to bo kept from a "vessel without stating the 
place where he shall be stationed. (Q. B. Div.) 
Gosling v. Green......................................................  248

THAMES NAVIGATION RULES.
See Collision, Nos. 7, 33 to 42.

THEFT.
See Carriage of Goods, No. 34.

TIM E CHARTER.
See Charter-party, No. 11.

TONNAGE.
See Lim itation of L iab ility , Nos. 1, 2.

TRAWLERS.
See Collision, No. 27.

TUG AND TOW.
See Charter-party, No. 11— Collision, Nos. 2, 8— 

Marine Insurance, Nos. 8, 12, 18.

UNSEAWORTHY SHIP.
1. Detention—Board of Trade—Want of reasonable 

and probable cause—Merchant Shipping Act 
1876—Damages—Reputation.—Where a ship is 
provisionally detained as being unsafe by the

Board of Trade under the Merchant Shipping 
Act 1876, for which detention there was no 
reasonable or probable cause, the shipowners are 
not entitled under sect. 10 in claiming “  compen
sation for any loss or damage sustained by them 
by reason of the detention ”  to recover damages 
for in jury to their reputation as shipowners.
(Ct. of App.) Dixon and others v. Sir Henry 
Calcraft, Secretary to the Board of Trade ...page 161

2. Detention—Board of Trade—Merchant Ship
ping Act 1876— Foreign ship—Overloading— 
Authority.—The Board of Trade has powers 
under sects. 13 and 34 of the Merchant Shipping 
Act 1876 to detain a foreign ship at a port in the 
United Kingdom as being unsafe by reason of 
overloading, although the provisions of the 
Merchant Shipping Acts, w ith reference to de
taining vessels for such a reason, has not been 
applied under sect. 37 by Order in Council to the 
ships of the state to which such ship belongs.
(Q. B. Div.) Chalmers v. Scopenich ..................  171

3. Merehant Shipping Act 1876, s. 5—Accident to 
seaman—Neglect to use equipment on voyage— 
L iab ility  of owners.—A ship was constructed 
with an opening in her bulwarks which could be 
readily closed by fixing a movable railing and 
stanchions. The ship sailed with the railing 
on board but unfixed, and a storm coming on, the 
master neglected to have the railing fixed and 
one t>f the crew fe ll through and was drowned.
Held (affirming the judgment of the court below), 
that the owners were not liable for a breach of 
the obligation to keep the ship seaworthy during 
the voyage created by sect. 5 of the Merchant 
Shipping Act 1876. (H. of L.) Hedley v. Pink
ney and Sons’ Steamship Company Limited ....... 483

4. Merchant Shipping Act, 1876, s. 5—Neglect to 
use equipment.—A ship which is properly equipped 
for encountering the ordinary perils of the sea is 
not unseaworthy within sect. 5 of the Merchant 
Shipping Act 1876 (39 & 40 Viet. c. 80) because 
the captain negligently omits to make use of part 
of her equipment. (H. of L.) Hedley v. Pinkney 
and Sons’ Steamship Company L im ited ..............  483

See Carriage of Goods, Nos. 39 to 43.

VALUED POLICY.
See Marine Insurance, Nos. 17, 19.

VICE-ADMIRALTY COURT RULES.
See Practice, No. 6.

WAGES.
1. Discharge w ith in  a month Right to compensa

tion—Merchant Shipping Act 1854, s. 167.—Sect.
167 of the Merchant Shipping Act 1854, entitling 
a seaman to compensation for discharge “  before 
the commencement of the voyage or before one 
months’ wages are earned without fault on his 
part justifying such discharge,”  does not apply to 
cases where the seaman has been properly dis
charged according to the terms of his agreement 
before the expiration of a month. (Q. B. Div.) 
Tindle v. Davison ..................................................  169

2. Reduction of wages during voyage—Account— 
Deductions—Merchant Shipping Act 1854.
Where a seaman’s wages are reduced during the 
voyage for alleged drunkenness and incapacity, 
such alteration of wages is not a deduction there
from within the meaning of sect. 171 of the 
Merchant Shipping Act 1854, and need not 
appear on the wages account delivered by the 
master to the seaman before he is paid off. 
(Adm. Div.) The Highland C h ie f......................  176
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3. Reduction—Disrating—Authority of master 
Semble, the master of a ship has the power, 
and is the proper person under fitting circum
stances, to disrate. (Adm. Div.) The Highland 
Chief ......................  ..................................... Va9e 176

See Masters' Wages and Disbursements Practice,
No. 16.

WARRANTY.
See Carriage of Goods, Nos. 39 to 43 Warranty 

of Authority.

W ARRANTY OF AUTHORITY.
Agents — Telegraph — Code words—Mistake — Mis

taken order — Warranty of accuracy. —  I  he 
plaintiffs entered into a contract w ith the de
fendant to supply the defendant’s ship, then at 
Newcastle, New South Wales, with coal. The 
plaintiffs sent a telegram from London to their 
house in Newcastle, New South Wales, with in
structions as to drawing upon the defendant for 
the price of the coal. The telegram contained a 
code word jonrnee ”  which meant “  after this 
vessel is loaded owners order her to proceed to 
B.”  By a mistake in the transmission of the 
telegram, the code word “  jounce ”  was substituted 
for “  joumee.”  “  Jounce meant an order to pro
ceed to C. The plaintiffs’ house in  Newcastle 
informed the master of the ship of the instructions 
they had received. The master doubted the 
accuracy of the instructions, and the plaintiffs’ 
house gave him a letter confirming the contents 
of the telegram. The master accordingly pro
ceeded w ith the ship to C. The rosult of the 
ship’s going to C. instead of to B. was a loss to 
the defendant, for which the defendant counter
claimed against the plaintiffs in an action by

the plaintiffs for the price of the coal. The jury 
found that the master acted reasonably under 
the circumstances. Held, that the letter given 
by the plaintiffs to the master, though a warranty 
to the master was not a warranty on which the 
defendant could sue the plaintiffs ; that on the 
finding of the jury the defendant had no right of 
action against the master, and could not there
fore claim to sue the plaintiffs in order to avoid 
a m ultiplicity of actions ; that the plaintiffs had 
not by the giving of the letter constituted the 
master their agent. (Q. B. ■ Div.) Brown v.
La w ................................................................. page 533

WEECK.
Removal—Harbour authorities—Expenses—Owners 

— Abandonment — L iab ility  — Harbours, Docks, 
and Piers Clauses Act 1847.—Where a ship 
having been wrecked in such a position as to be 
an obstruction to a harbour is at once abandoned 
by her owners, and is subsequently removed by 
the harbour authorities, the shipowners are not 
liable under the Harbours, Docks, and Piers 
Clauses Act 1847 to pay the expenses of the 
removal, as they have ceased to be owners within 
the meaning of the Act before the expenses are 
incurred. (H. of L.) Arrow Shipping Company 
Limited v. Tyne Improvement Commissioners ... 513

WEECK.
See Collision, Nos. 44, 45—Marine Insurance, Nos. 7, 9.

W BIT.
See Practice, Nos. 17, 18, 27, 28—Salvage, Nos. 15, 19.

YACHT BACING.
See Collision, No. 43.

, V:.
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R E P O R T S

OF

% \ l tjje tefô mrôr Im tjre Superior Courts
RELATING TO

M A R I T I M E  L A W .
H. OF L .]

H O U S E  O F  L O R D S .

Nov. 27, 28, and Dec. 1, 1890.
(Before the L ord Chancellor (Halsbury), Lords 
W atson, B ramwell, H erschell, and M orris.)

H ogarth and others v. M iller  and Co. (a) 
on appeal from the second division of the

COURT OF SESSION IN  SCOTLAND.

Charter-party—Cesser clause—Payment of hire to 
cease t i l l  ship in  an efficient state to resume 
service—Discharge of cargo.

The respondents hired a steamship of the appellants 
fo r a voyage or voyages within certain limits 
at a fixed rate per month, the owners to 
maintain the ship in  a thoroughly efficient state 
in  hull and machinery fo r the service. The 
charter-party further provided that “ in  the 
event of loss of time from . . . breakdown of
machinery, want of repairs, or damage, whereby 
the working of the vessel is stopped fo r more than 
forty-eight consecutive hours, the payment of hire 
shall cease until she be again in  an efficient state 
to resume her service.”

On a voyage from A. to H. one of the engines broke 
down, and the vessel had to put, into the port 
of P. I t  was found impossible to repair the 
engine there, and a ll parties agreed that a tug 
should be employed to assist the vessel to reach
H., and that the expense should be treated as 
general average loss. The vessel arrived at H., 
and, while the cargo was being discharged in  
ordinary course, the repairs to the machinery 
were completed.

Held (Lord Bramwell dissenting), that the owners 
were not entitled to hire fo r the time occupied by 
the voyage from  P. to II., but (Lord Morris dis
senting) that they were entitled to hire fo r the 
period occupied in  discharging the cargo at H. 
Judgment of the court below affirmed with a 
variation.

T his was an appeal from a judgment of the 
Second Division of the Court of Session in 
Scotland, consisting of the Lord Justice Clerk 
(Macdonald), Lords Young and Lee, who had 
reversed a judgment of the Lord Ordinary 
(Trayner) in an action brought by the appellants 
against the respondents. The case is reported in 
16 Court Sess. Cas. 4th series, 599.

By a charter-party dated the 26th Feb. 1887,
(a) Reported b y  0 . E . M a l d e n , Esq., Barrister-at-L&w.

V o l . V T I . ,  N. S.

[H. of L.

i t  was agreed that the respondents, who were 
merchants in Glasgow, should hire from the appel
lants, the owners, the steamship Westphalia, of 
Glasgow, of 1135 tons gross registered tonnage, 
for a voyage from Swansea or other ports in the 
United Kingdom or the Continent to an African 
port and back to Europe. The charter-party 
contained the following clause :

In  the event of loss of time from . . . breakdown
of machinery, want of repairs, or damage whereby the 
working of the vessel is stopped for more than forty-eight 
consecutive working hours, the payment of the hire shall 
cease un til she be again in an efficient state to resume 
her service.

The vessel started on her return voyage from 
the West African coast to Harburg, but about 
the 30th Sept, her high-pressure engine broke 
down, and she had to put back to the port of Las 
Palmas, Grand Canary.

I t  was found impi -sible to repair the machinery 
at Las Palmas, and eventually the voyage home 
was completed by the vessel being towed by a tug 
with the aid of her own low-pressure engine. I t  
was agreed at the time that the expenses of 
employing the tug should be the subject of general 
average payable by ship, freight, and cargo. The 
ship ’eft Las Palmas on the 18th Oct., and reached 
Harburg on the 31st Oct., having occupied very 
little  more than the average time on the voyage. 
On the arrival of the vessel at her port of final 
destination the discharging of the cargo was pro
ceeded with leisurely, as i t  was known that the 
repairs of the engine would occupy a considerable 
time, and was completed on the 10th Nov., on 
which day the repairs to the engine were 
finished, and the ship left Harburg on the 11th. 
In  these circumstances the present action was 
brought by the shipowners against the charterers 
to recover the whole of the sum contracted to be 
paid for conveying the cargo, on the ground that, 
although the ship’s own engines had broken down, 
the defect was made good by the employment of 
the tug. They also claimed 1301., the fu ll sum 
for the days during which the cargo was being 
unloaded. The respondents relied upon the 
“ breaking down”  clause in the charter-party. 
The Court below decided in favour of the respon
dents on the first point, but awarded 601. as for an 
average period for the discharge, Lord Young 
doubting. T.he shipowners appealed.

Finlay, Q.C. and Leek appeared for the appel
lants.

Barnes, Q.C. and Hollams for the respondents.
B
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A t the conclusion of the arguments their Lord- 
ships gave judgments as follows :—

The L ord Chancellor (Halsbury).—My Lords : 
The whole of this case, as i t  appears to me, turns 
upon the true construction of the contract which 
regulates the relation between the parties, and 
there are two very diverse views which have been 
presented to your Lordships upon the true con
struction of the language of that instrument. I  
th ink that each part of the contract must be 
looked at w ith care, and that i t  must be remem
bered that in the construction of the contract we 
are not bound simply by the exact words. We 
must remember that i t  is a mercantile contract, 
and we must remember the nature of the subject- 
matter w ith respect to which each of the parties 
was contracting. How the contract is for the 
hire of a ship, and each of the parties must be 
taken to know what are, in the ordinary course, 
the duties to be performed by a ship, and i t  must 
be taken that each party is contemplating the 
possibility of the benefit which he is contracting 
to obtain being interrupted by various causes. 
That clause of the contract which has to be inter
preted is in these terms, and each part of it, I  
should say, ought to be looked at w ith care, and 
w ith reference to the words which are found 
associated w ith it  in the particular instrument 
which we have to construe. I t  is, “  That in 
the event of loss of time ” —that is the leading 
and guiding principle by which we are to ascer
tain what i t  is w ith reference to which the 
succeeding words are used. What the hirer of 
the ship is guarding against by this contract 
w ith  the owner of the ship is, that he is not to 
pay during such period of time as he shall lose 
(that is, lose time) in the use of the ship by reason 
of any of the contingencies which this particular 
clause contemplates—“ that in the event of loss 
of time from deficiency of men or stores, break
down of machinery, want of repairs, or damage, 
whereby the working of the vessel is stopped 
for more than forty-eight consecutive working 
hours.”  The language is consonant w ith what I  
have indicated as being the general intention of 
the parties in entering into this part of the con
tract. In  the first place, i t  is “  in the event of 
loss of time,”  and then the parties proceed to 
show that the contingency which is to give rise 
to the actual operation of the clause is that the 
working powers of the vessel are interfered with, 
and “  the working of the vessel is stopped for more 
than forty-eight consecutive working hours,”  and 
upon that there is to be a cesser. What the 
parties to this contract contemplated was th is : 
The hirer of the vessel wants to use the vessel 
for the purpose of his adventure, and he is con
templating the possibility that by some of the 
causes indicated in the clause itself, namely, 
“  the deficiency of men or stores, breakdown of 
machinery, want of repairs, or damage,”  the 
efficient working of the vessel may be stopped, 
and so loss of time may be incurred; and he 
protects himself by saying that during such period 
as the working of the vessel is stopped for more 
than forty-eight consecutive hours payment shall 
cease; and now come the words upon which such 
reliance is placed, “  until she be again in an 
efficient state to resume her service.”  I f  the 
contention which has been put forward at your 
Lordships’ bar were well founded, one might 
have expected that the parties in  contemplating

what upon that view was said to be their inten
tion, i f  they had intended that the test should be 
the efficient state of the vessel as i t  originally 
was, might very readily have used the words, 
“  u n til such time as the deficiency of men or 
stores has been removed, or the breakdown of the 
machinery has been set to rights, or the want of 
repairs has been supplied, or the damage has been 
remedied,”  and so fo rth ; or the terms might 
have been inserted that the resumption of the 
payment shall be dependent upon the vessel being 
restored to fu ll efficiency in  all respects as to 
seaworthiness and otherwise, as she was at the 
time when she was originally handed over. But 
the parties have not used such language. On the 
contrary, the test by which the payment for the 
hire is to he resumed is the efficient state of the 
vessel to. resume her service; so that each of 
those words, as i t  appears to me, has relation to 
that which both of the parties must be taken to 
have well understood, namely, the purpose for 
which the vessel was hired, the nature of the 
service to be performed by the vessel, and the 
efficiency of the vessel to perform such service 
as shall be required of her in  the course of the 
voyage.

As to the first part of the claim which has 
been insisted upon here, I  confess that I  enter
tain no doubt whatever that the vessel was 
not efficient in any sense for the prosecution of 
her voyage from Las Palmas to Harburg. I  
decline altogether to enter into the question of 
the contract of insurance, w ith which these 
parties have nothing to do—I  mean have nothing 
to do w ith respect to the performance or the 
construction of this contract. The contract must 
receive the same construction whether the vessel 
was insured or not, and the question what other 
rights might have been obtained by the ship
owner by supplying that which by the hypothesis 
he did not supply, is a question which is not 
before your Lordships, and one upon which I, at 
all events, decline to express any opinion. As a 
matter of fact this vessel did not, and could not, 
pursue her voyage as a vessel from Las Palmas 
to Harburg. That another vessel took her in 
tow, that another vessel accomplished the voyage 
and brought this vessel, not as an efficient steamer, 
but as a floating barge, whereby the goods were 
brought to Harburg, seems tome to be nothing to 
the purpose. I  use that phrase because, although 
I  am not aware that i t  is suggested that the low- 
pressure engine was used for the purpose of easing 
the work of the tug, that appears to me to be 
entirely irrelevant when one is ascertaining 
whether this vessel of its own independent power 
was efficient for the purpose of prosecuting the 
voyage. A ll that is suggested is, that the tug 
was assisted by the use of the low-pressure 
engine. I  find as a matter of evidence, as each 
court I  th ink has found, that the vessel was not 
seaworthy for the purpose of accomplishing her 
voyage without the assistance of a tu g ; and in 
truth, as i t  appears to me, upon these facts i t  is 
clear that the voyage which was accomplished, 
and the service w hich it  was contemplated this 
hired vessel was to perform, was performed by 
another vessel, and that the auxiliary assistance 
which she gave to that other vessel was not 
making the vessel herself an efficient vessel for 
the working of which the hirer was to pay. I t  
appears to me that the various hypotheses which
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have been put dispose of this part of the case, 
because the greater or less degree of efficiency of 
the vessel which these hypotheses have suggested 
appears to imply in  all cases this admission, that 
without the additional assistance the vessel could 
not have accomplished that object which both the 
shipowner and the hirer had contemplated as 
being that which the shipowner was to supply to 
the hirer. I f  so, how can i t  be said in  any busi
ness sense, apart from' the mere words, that the 
vessel was “  in an efficient state to resume her 
service P ”  That being once admitted as a ques
tion of fact (and i f  i t  were not admitted I  should 
certainly find i t  upon the evidence), i t  appears to 
me that she was not herself seaworthy or efficient 
to perform the voyage, and did not herself perform 
the voyage. That is conclusive upon the first 
part of the caBe, and therefore no payment for 
the hire was due during the period that she was 
passing from Las Palmas to Harburg.

W ith  reference to the second question which has 
been argued, i t  appears to me tnat one has again 
to refer to each of these clauses of the contract 
to see what the parties were bargaining for. I  
should read the contract as meaning this, which 
I  th ink was suggested in  the course of the argu
ment, that she should be efficient to do what she 
was required to do when she was called upon to 
do it, and accordingly at each period, i f  what was 
required of her was to lie at anchor, i f  i t  was to 
lie alongside the wharf, upon each of these occa
sions, if  she was efficient to do i t  at the time, she 
would then become, in  the language of the con
tract, to my mind, “  efficient,”  reading w ith i t  the 
other words, “ for the working of the vessel.” 
How does a vessel work when she is lying along
side a wharf to discharge her cargo P She has 
machinery there for the purpose. I t  is not only 
that she has the goods in the hold, but she has 
machinery there for the purpose of discharging 
the cargo. I t  is not denied that during the period 
that she was lying at Harburg there was that 
machinery at work enabling the hirer to do 
quickly all that this particular portion of her 
employment required to be done. I t  appears to 
me, therefore, that at that period there was a 
righ t in  the shipowner to demand payment of the 
hire, because at that time his vessel was efficiently 
w orking; the working of the vessel was pro
ceeding as.efficiently as i t  could w ith reference 
to the particular employment demanded of her 
at the time. Under these circumstances, i t  
appears to me that the pursuer here was entitled 
to payment for the hire of the vessel during the 
period of discharge. That would make the pur
suer entitled, I  think, to a sum of 1361 4s., and 
for that I  th ink that judgment should be entered. 
I  wish to say one word as to the other view which 
’has been presented, that the shipowner was not 
entitled to anything in  respect of the period 
during which she was discharging. I t  has been 
put in  various forms by the learned counsel. 
What reason or good sense would there be in 
construing a mercantile contract so that all right 
to payment should cease when the other party 
was getting" every thing he could out of the use 
of the vessel, i f  she was in an efficient state? I  
can see none. And what was put in argument 
seems to me conclusive; i f  some other part of 
the steam gearing not used for the purpose of 
navigation had got out of working order in  mid
ocean, and there had been no longer use for that

particular thing, the reason why such a break
down of the machinery in  mid-ocean would not 
have created a cesser of payment under the 
contract would, I  suppose, have been this—it  
would have been argued, and argued justly, “  I t  
is true that there has been a breakdown of 
machinery, but that breakdown of machinery is 
not the only event contemplated; i t  does not of 
itself entitle you to a cesser of payment. There 
must be to entitle you to a cesser of payment 
a loss of time arising from a breakdown of 
machinery. Not even then does the cesser of 
payment arise, but there must be a loss of time 
by the breakdown of machinery whereby the 
working of the vessel is stopped for the agreed 
time.”  That appears to me to reflect great light 
upon the other question—what was the break
down of the machinery which was contem
plated by both the parties? The resumption 
of the righ t to payment is correlative with 
i t ; and, inasmuch as when the vessel got to 
Harburg she became “  efficient ”  for the purpose 
for which alone she was wanted at that time, i t  
appears to me that the right to payment arose. 
Under ordinary circumstances, when a substantial 
claim has been established by the pursuer or 

la in tiff the result is that he is entitled to costs; 
ut in this case, certainly, there are difficulties in 

either view of this question. For my own part 
i t  seems to me that both parties have been insist
ing on rights which they did not possess. The 
pursuer has insisted upon a right to payment 
during the whole period of the voyage from Las 
Palmas to Harburg, to which, I  submit to your 
Lordships, he is not entitled. On the other hand, 
the charterer, the defender, has been insisting from 
the first that he was not bound to pay anything in 
•respect of the period of discharge, when the 
owner of the vessel was, according to the view 
which I  have presented to your Lordships, entitled 
to the hire of the vessel. The result of that 
appears to me to be that both parties have been 
in  the wrong, and both parties have been insisting 
on an affirmative case. I t  does not seem to me 
to be like the ordinary case in  which the plaintiff 
has merely claimed too much, and has failed in 
proof as to some of it. I t  appears to be rather 
in the nature of two separate claims, each of the 
parties failing to make out one of those claims. 
Under those circumstances, while I  move your 
Lordships that the interlocutor be amended by 
entitling the pursuer to judgment for 1361. 4s., 
on the other hand i t  appears to me that the course 
of litigation has been such that neither of the 
parties is in a position to ask for costs. I  there
fore move your Lordships that the costs both 
here and below, from the original rise of this 
litigation to the present moment, shall not be 
given to either of the parties, but that each of 
them shall pay their own costs.

Lord W atson.—My Lords: I f  the appellants 
were suing for freight in respect of cargo which 
had been safely carried to its destination, not
withstanding the unseaworthiness of the ship,that 
consideration might have gone a long way in  their 
favour. Such is not the nature of the claim which 
they prefer. They hired their ship and the 
services of its crew for an all-round voyage from 
this country to the West Coast of Africa, and 
thence to a home port or a port on the Continent. 
H ire is payable according to a monthly rate 
subject to a special stipulation, which provides,
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in  the first place, that the shipowner shall main
tain the hull and machinery throughout in  a 
thoroughly efficient condition; and, in  the second 
place, that under certain circumstances payment 
of hire shall cease. The high-pressure engine of 
the vessel broke down on her way home from 
Africa, and in consequence she put into the port 
of Las Palmas, which she reached with the aid of 
her low-pressure engine, assisted by her sails. 
The parties seem to be agreed that the con
dition of the vessel upon her arrival there brought 
her w ithin the condition of the contract as to 
cesser of hire. Loss of time was incurred through 
the breakdown of the machinery, and the vessel 
was stopped for more than forty-eight hours, 
having been detained by the cause I  have men
tioned from the 1st Oct. to the 18th Oct. before 
she ultimately sailed. The appellants do not claim 
hire for that period. W hilst the vessel lay at 
Las Palmas i t  was found not to be expedient to 
repair her at that port from want of workmen 
and want of materials, and accordingly an 
arrangement was entered into, of the details of 
which we know nothing beyond this, that the 
parties, hirers and charterers, agreed to bring 
her to Harburg, which was her first port of 
destination, at their jo in t expense, by means of 
a tug, and that the cost of bringing her should 
be defrayed by them on the same footing as i f  it  
had been general average loss. Accordingly the 
vessel sailed in tow of a tug, and reached Harburg 
on the 1st Nov. almost in due course. The first 
question which arises is th is : Was the vessel 
when she started under tow for Harburg in an 
efficient state to resume her service w ithin the 
meaning of the contract ? I  have no hesitation 
in answering the question in the negative. The 
service contemplated was a service to be per
formed by the vessel without foreign aid, the 
means of propulsion through the water being 
her own machinery. But the fact is that she did 
not proceed from Las Palmas to Harburg in that 
condition; she was towed; and I  think that is 
quite sufficient to bring the whole period from 
her leaving Las Palmas t i l l  she reached the pier 
at Harburg w ithin the terms of the condition I  
have referred to, and that no hire is due for that 
period. I t  was suggested in  the course of the 
argument that a reasonable allowance was due 
from the charterers in  respect of the amount of 
use which they undoubtedly had, because their 
cargo was conveyed to the port of destination, 
and safely conveyed, in a hull which was the 
property of the shipowner. They had undoubtedly 
that use, and they had besides, to some extent, 
the aid during the voyage of steam power supplied 
by the shipowner. I  do not mean to cast any 
doubt upon the suggestion that there may be 
circumstances which as matter of commercial 
expediency, or as matter of equity, may justify  
the conclusion that where a contract payment 
has ceased there may, notwithstanding, be a 
quantum meruit due to the shipowner; but in 
all such cases i t  must be in the nature of a 
reasonable payment, warranted by the circum
stances, in exchange for a use by which the 
charterer has benefited. But what are the facts 
here P I f  the shipowner had chosen to pay for a 
tug to tow the steamer to Harburg, and had 
thereby supplied at his own cost an equivalent 
for an efficient vessel, which his was not at the 
time, i t  may be that that would have been con

sidered (I th ink i t  might fa irly  have been con
sidered) by the court as so substantial an equiva
lent for the stipulations of the contract which he 
had violated that he was entitled to recover hire 
for that period. But that equivalent was not in 
this case given by the shipowner ; i t  was paid for 
to the extent of 8601. odd by the charterers, the 
balance of the hire of the tug to the amount of 
some 2301. being borne by the shipowner. I f  the 
shipowner had at his own cost paid for the tug 
he would have expended about 8001. more than 
the hire he would have earned. On the other 
hand, under the arrangement which was entered 
into and acted upon, the charterers have paid 
considerably more than double the hire which they 
stipulated to pay for an efficient vessel in terms 
of the contract. In  that state of facts I  cannot 
find any consideration which points to the pro
priety of making an allowance by way cf quantum 
meruit to the appellants; and therefore I  have 
come to the conclusion that upon the first branch 
of the case the judgment of the court below is 
well-founded.

In  regard to the second branch of the case, 
the claim for hire whilst the vessel was 
under discharge at Harburg, I  have come to a 
different conclusion, because it  appears to me, 
for the reasons which have heen already indi
cated by the Lord Chancellor, that from the 
moment when she reached the pier at Harburg 
the vessel was in an efficient state to perform 
that part of the contract work for which she was 
hired, and for which she was in the possession of 
the respondents. Her steam winches were in 
perfect order, and i t  humbly appears to me that 
i f  charterers keep possession of a vessel which is 
in a thoroughly efficient state for all the purposes 
contemplated at the time by the contract, and 
required by them, they must, in the terms of the 
contract, pay the stipulated hire. No doubt 
there is a statement made by the respondents to 
the effect that the discharge of the cargo pro
ceeded leisurely, and that i t  was known to the 
defenders and their agents that the repairs would 
last for a considerable time. I  venture to doubt 
whether that statement, i f  admitted, would 
afford a good answer to the claim for hire. But 
the evidence shows that the statement is not 
justified by the facts. The agent for the charterer 
at Harburg did everything in his power to 
expedite the unloading of the cargo, and i t  is 
apparent that he was not able to effect his purpose 
in a shorter time than was actually occupied by 
that proceeding. Therefore the only inference 
which I  can draw from the evidence in this case, 
i f  it  were necessary to draw it, would be this, 
that no more than an ordinary time, according to 
the circumstances of the port, was occupied at 
Harburg by the discharge. I  therefore come, 
upon the second point, to a conclusion adverse to 
the decision of the court below. I  concur upon 
both points in the judgment which has been 
moved by the Lord Chancellor, and also in  the 
proposal which he! has made w ith  respect to 
costs.

Lord B ramwell.—My Lords: My opinion differs 
from those which have been expressed, and from 
those opinions which are entertained by Lord 
Herschcll and Lord Morris. I  cannot help thinking 
that most undue importance has been attached to 
the word “ efficient.”  Now I  look at the meaning 
of this contract as being this : when there is a



MARITIME LAW OASES- 5

H ogarth and others v. M iller  and Co. [H . op L.H. of L.'J

breakdown which occasions a loss of time of a 
substantial character, that is to say for forty-eight 
hours at the least, during that lost time no hire 
shall be paid; but when there is no loss of time 
in consequence of that breakdown, that is no total 
loss though a delay, then the hire shall be paid. 
That is the meaning I  attribute to this contract. 
I t  seems to me to be the ordinary mercantile and 
reasonable meaning, when you get the benefit or 
the ship you shall pay for its hire. But i t  w ill 
be said they did not get the benefit of the ship 
on the voyage from Las Palmas to Harburg.
I  say they did. I  say the charterer got the benefit 
of the ship on that voyage. I t  is true he paid, 
or largely paid, for a tu g ; 1 th ink i t  does not 
matter at all that ho was insured, because the 
question is precisely the same as i t  ought to be it 
he had not been insured. I  am of that opinion. 
I f  he thought fit to pay for the service of a tug 
for the purpose of accelerating the arrival of the 
vessel at Harburg, he thought fit to do i t  for his 
own purposes. He did not stipulate that if  he 
did so he should not pay for the hire of the vessel; 
i t  seems to me that he ought to have done so. He 
m ight have refused to do i t  if  he had liked—-he 
might have said, “  I  have nothing to do with 
getting your vessel to Harburg, that is your 
affair; ”  but he thought fit to do it, and did not 
th ink fit  to stipulate that in  consideration of his 
doing i t  he should not pay for the hire. I t  cannot 
be said that the vessel did not reach Harburg, for 
she did. I t  is true she was helped, and then the 
sort of argument used is, “  she was not efficient 
for the purpose of her service.”  I  say she was 
efficient sub modo, even i f  the very word “  effi
cient ” is to be regarded, because she could do it  
w ith  help. I  accept what has been assumed to 
be true, that she was not fit to go from Las Palmas 
to Harburg without help, but she was fit to do it  
w ith help, and did i t  w ith help. I t  seems to me, 
as I  have said before, that an undue importance 
is attached to the word “  efficient.”  I  th ink i t  is 
an example of qui hcavet in  litevu her,ret in  cortice. 
The substantial matter, to my mind, is that the 
charterer has got the benefit of the carriago of 
his goods in  that ship from Las Palmas to 
Harburg, and ought to pay for it. I  th ink that 
is all I  need say about the first point. W ith 
respect to the second point, of course w ith  the 
opinion which I  entertain, I  must concur in the 
judgment which has been moved, and the opinions 
which have been expressed.

Lord H e r s c h e l l .— My Lords : I  concur in  the 
view which has been put before your Lordships 
by the Lord Chancellor and Lord Watson. 1 do 
not lay any special stress upon the word effi
cient ”  in  the phrase “ efficient working of 
the vessel.”  I f  the word “  efficient ”  had been 
left out and the word “  working ” had been the 
only word there, I  th ink I  should have come to 
the same conclusion as that at which I  have 
arrived. The subject-matter of this contract of 
hire is a steamer as a steamer, not either as a 
hulk to serve as a warehouse for goods, or as a 
vessel to be propelled without steam by means of 
her sails. The hire is estimated w ith  a view to 
the fact that she is a steamer, and that the goods 
are to be brought on her intended voyage or 
voyages during the time of the hire by the ordinary 
means of propulsion by which a steamer passes 
through the water. When, therefore, the vessel 
at Las Palmas ceased to be able to prosecute her

voyage as a steamer, i t  appears to me that there 
was a breakdown of the machinery, the result of 
which was a stoppage of the working of the 
vessel; and I  should come to that conclusion 
though it  were shown that the vessel could have 
proceeded under sail. That condition of things, 
therefore, having come about that the working of 
the vessel was stopped for more than forty-eight 
consecutive working hours, the payment of hire 
was to cease t i l l  she was again in  an efficient 
state. I  should have said the same if  i t  had been 
“ in a state to resume her service,” her service 
being the carriage of goods as a steamer upon the 
stipulated voyages. Now i t  is said, on behalf of 
the appellants, that she did become in  an efficient 
state as soon as she was taken in  tow. I  am 
unable to accede to that argument if  i t  is intended 
to assert by i t  that no matter who provides the 
tug, or under what circumstances she takes the 
vessel in tow, the vessel is to be regarded as in a 
condition to resume her service, and so earn hire. 
I  put during the course of the argument the 
case of this vessel being in a desperate condition, 
only to be saved from total loss by a salving 
vessel which takes her in tow and brings her into 
port, making, of course, a large claim for her 
services. Is i t  to be said that as soon as she was 
in tow of a steamer she became efficient, _ or 
became in  a condition to resume her service, 
without looking at a ll where that steamer 
came from, or who was to pay for i t  P I  cannot 
th ink so. I  do not intend to assert that i f  the 
owner himself provided a steamer to tow the 
vessel into her port of destination, i f  he did not 
recover, strictly speaking, the hire under this 
contract, he would not be entitled to recover as 
for a substituted service in the same way in 
which, under o th ^  contracts, a shipowner who 
has contracted to carry goods in  a particular ship 
on a particular voyage may recover although he 
does not bring them on that voyage in that ship, 
but tranships them, and brings them in some 
other ship. I t  has never been doubted that he 
may, in  such a case, recover in respect of the 
carriage of those goods. So there might have 
been a right ( it is quite unnecessary to consider 
whether there would have been) of the same sort 
i f  the owner had substituted steam power out
side the vessel instead of putting the machinery 
into a fit state w ithin the vessel. But that is not 
the case here. In  the present case, the vessel 
having broken down and not being in  a condition 
to prosecute her voyage as a steamer, i t  is agreed 
between the owner of the cargo, or the charterer, 
and the shipowner that i t  shall be treated as a 
jo in t loss, and that the vessel shall be brought 
home at jo in t expense, treating that jo in t expense 
as a general average loss arising from a disaster 
in the course of the voyage. That was the arrange
ment come to. Now' i t  seems to me that, when 
the vessel is brought home under an arrangement 
of that description, she is not really prosecuting 
her voyage under this contract at all, and cannot 
be so regarded, inasmuch as she is being brought 
home at jo in t expense by an arrangement of that 
description, in order to save the shipowner and 
the cargo owner from inconveniences; and there
fore, i t  being the interest of both parties that 
the vessel shall be brought on in  that way for 
the benefit of the shipowner, and the cargo for 
the benefit of the cargo owner, at their jo int 
expense, proportioned to the value of the vessel
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and of the cargo respectively, I  cannot regard 
that as in any way affording a righ t to a resump
tion of the hire which was to be paid for the use 
of a steamer which could carry the goods as a 
steamer from the port where she took them on 
board to the port of her destination.

On the other point I  agree w ith the view which 
has been already stated. I t  seems to me that it  
would be somewhat extravagant to hold that, when 
a vessel has been thus by arrangement brought 
home, or rather brought to the port of discharge, at 
the jo in t expense, as soon as she arrives at the port 
of discharge you are to look back to see how she 
arrived there, and not rather to see what was the 
service then required of her, and whether she 
was in  a condition to perform that service. I t  
seems to me that during those ten days, whether 
you lay any stress on the word “  efficient ”  or 
not, she was in  a condition to perform the service 
that was required of her.

Lord M orris.—My Lords : I  entirely agree 
w ith the judgment which has been moved by the 
Lord Chancellor, and w ith the opinions which 
have been expressed by Lords Watson and 
Herschell, as regards that portion of the voyage 
for which hire is claimed, namely, the part of i t  
between Las Palmas and Harburg. But I  am 
further of opinion that the pursuer is not entitled 
to recover anything. In  order to arrive at a 
conclusion upon this case I  th ink i t  necessary to 
refer to the charter-party. I t  appears to me 
that in the argument of this case before the court 
in Scotland and before this House, there has 
been some confusion between what would be the 
rights of the parties in the earning of freight, 
and under the contract contained in this charter- 
party for the hire of this steam-vessel out and 
out. The first portion which I  would refer to is, 
“  that the owners agree to let, and the charterers 
agree to hire, the said steamship for a voyage,” 
afterwards mentioned, that is a voyage from 
certain ports mentioned to the West Coast of Africa 
and back again, “  she being ready to receive 
cargo, w ith a clear hold, and being tight, staunch, 
strong, and every way fitted for the service.”  
Now the first question which I  would ask is, 
what is the service contemplated there P The 
service contemplated there is that she should be 
a steamship fitted in a ll respects to go from the 

orts mentioned to the West Coast of Africa and 
ack again. She was to be a vessel fitted for that 

service. The clause proceeds on the assumption 
that she was fitted for the service at starting ; i t  
provides that “  the owners shall maintain her in 
a thoroughly efficient state in  hull and machinerv 
for the service.”  What service P The service of 
being a steamship fit to go from the ports which 
are defined. I  now come to the clause in  ques
tion, and I  agree w ith Lord Herschell that we 
should not give any peculiar importance to the 
word “  efficient.”  I  shall use i t  as i f  the word 
“  fit ”  were used. The clause in question is, 
“  That in the event of loss of time from deficiency 
of men or stores, breakdown of machinery, want 
of repairs, or damage, whereby the working of 
the vessel is stopped fo r more than forty-eight 
consecutive working hours, the payment of hire 
shall cease un til she be again in an efficient state 
to resume her service.”  I  read, as I  have said, 
“ f i t ”  for “ efficient.”  “ U n til she shall be in a 
fit state to resume her service.”  What service P

The service contemplated of being a steamship 
which was originally f it  to go from certain ports 
to the West Coast of Africa and back again. 
The owner contracted, under the second clause 
to which I  have referred, to keep her in  that 
efficient or fit state to perform that service. 
But as the owner would only be liable in  an 
action for damages, the parties very wisely 
chose to measure their damages, and accordingly 
the measure is that the hire is to cease on the 
contingency of there being “  a loss of time from 
a deficiency of men or stores, breakdown of 
machinery, want of repairs, or damage, whereby 
the working of the vessel is stopped for more 
than forty-eight consecutive working hours, until 
she be again in a fit state to resume her service.”  
What service P She was to be a vessel which 
was fit  to go on certain voyages described. 
Now was she that ? On the portion of the 
voyage from Las Palmas to Harburg she was 
clearly unable to do it. When was the moment 
when she again became fit ? Nothing was done 
to make her fit on the first day of her discharge. 
When did the period begin at which she was 
again fit  for the performance of “  that service,” 
namely, the service between these ports ? I  say 
only upon the day when she was put by repairs 
into a state in which she was fit to perform the 
voyages which she was originally required to 
perform, a state in which the owner undertook 
that she should be during the whole period. For 
these reasons I  concur w ith the judgment of 
the Lord Chancellor w ith regard to the portion 
of the voyage from Las Palmas to Harburg. 
But I  have also come to the conclusion that the 
pursuer is not entitled to any portion of the sum 
which he has claimed. The court in Scotland 
appear to have given the sum of 601. in a vague 
sort of way. I  am of opinion that, i f  the 
pursuer is entitled to anything, he is entitled to 
payment for the entire ten days occupied in  the 
discharging, and that we cannot go into the 
question of dawdling in  the discharge. But I  
am of opinion that he is entitled to nothing; 
and therefore I  do not agree w ith the view that 
has been expressed by the majority of your 
Lordships’ House, that the interlocutor of the 
Court of Session in Scotland should be amended 
as proposed.

Interlocutor appealed from  affirmed with a 
variation. Clause remitted to the Court of 
Session. No costs.

Solicitors for the appellants, Lowless and Co., 
for Webster, W ill, and Ritchie, Edinburgh.

Solicitors for the respondents, Hollams, Sons, 
Coward, and Hawhsley, for D. Turnbull, Edin
burgh.
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Storms Court of |uMtaturo.
COURT OF APPEAL.

Wednesday, April 8, 1891.
(Before Lord Coleridge, C.J., Lord E sher, 

M.R., and Pry, L.J.)
Sm it h , H il l , and Co. v. Pyman, B ell, and Co. (a) 

appeal prom the queen’s bench division.
Charter-party — Freight — Advance  ̂ freight to he 

paid “  i f  required ” —Loss of ship and cargo 
Demand of payment made after loss Charterer 
not liable.

A ship was chartered to carry a cargo of coals by a 
charter-party which provided that one-third 
freiqht, i f  required, was to be advanced, less three 
per cent fo r interest and insurance.”  Very soon 
after the ship had loaded her cargo and sailed 
she was totally lost, together with the cargo. 
After the loss the shipowners demanded payment 
of the one-third freight in  advance under the 
above clause, which the charterers refused to

Held (reversing the decision of Charles, J.), that a 
request by the shipowners was a condition prece
dent to any liab ility  to pay the one-third freight 
in  advance, and that such request could not be 
made after the ship was lost, and that the 
charterers were therefore not liable.

T his was an appeal from the judgment of Charles,
J., upon further consideration, after tr ia l at 
Leeds without a jury.

The action was brought to recover a sum of 
245Z. for “ advance fre ig h t”  alleged to be due 
under a charter-party. The defendants chartered 
the plaintiffs’ ship Comma to load a cargo of 
coals at H u ll and proceed therewith to Odessa,. 
By the charter-party the freight was to be paid 
on unloading and righ t delivery of the cargo, and 
the charter-party contained, among other provi
sions, the following clause : “  One-third freight, it  
required, to he advanced, less 3 per cent, tor 
interest and insurance.”

The ship, having loaded her cargo of coals, 
sailed from H u ll on the morning of the 19th Dec. 
1888, and w ithin three-quarters of an hour alter 
she had started took the ground. In  the course 
of the same day she broke her hack, and was, 
together w ith her cargo, totally lost. Shortly 
after the ship had thus been lost the charterers 
bills of lading were brought to the plaintiffs, 
together w ith the colliery invoices of the coal, 
and thereupon one-third of the freight in  advance 
was asked for by the plaintiffs. The defendants 
refused to pay, upon the ground that, the ship 
having been lost, they were not liable to pay any 
freight, and the advance freight could not be 
then demanded. , T

The action was tried at Leeds before Charles, J. 
without a jury, and, upon further consideration, 
the learned judge gave judgment for the plain
tiffs for the amount claimed. The defendants 
appealed.

Lawson Walton, Q.C. and Robson for the appel
lants.—The question is, whether a claim for the 
advance freight under this charter-party could
(a) Reported b y j .  H erbert W il l ia m s , Esq., B&rrister-at-Law.

he made after the ship was lost. Under the 
clause the one-third freight in  advance would not 
become payable u n til demanded, and the demand 
could not be made after the vessel was los t; i f  i t  
could, i t  would be a demand for payment of 
freight which was not being earned, and could 
not be earned. A  demand cannot he made for 
payment of a part of a sum which has not been 
and cannot be earned. The further words in  this 
clause, “  less 3 per cent, for interest and insur
ance,”  show that the demand for the advance 
freight must be made at a time when i t  w ill be 
possible for the charterers to insure that advance 
freight, for they are to deduct that 3 per cent, to 
meet the cost of insurance. A fter the ship was 
lost they could not insure, and could not effect 
the object for which the deduction was to be 
allowed. The addition of the words “  i f  required ”  
makes this contract different from those in  which 
advance freight is made payable unconditionally. 
These words import a condition precedent to any 
liab ility  on the part of the charterers to pay the 
advance fre ig h t; they are not to be liable until a 
demand is made. The judgment of Charles, J . 
proceeded upon an erroneous view of the mean
ing of “  advance freight,”  founded upon the judg
ment of Lord Kingsdown in  Kirchner v. Venus 
(12 Moore P.C. 361, 390), where he says : “  But a 
sum of money payable before the arrival of the 
ship at her port of discharge, and payable by the 
shippers of the goods at the port of shipment, 
does not acquire the legal character of freight 
because i t  is described by that name in a b ill of 
lading, nor does i t  acquire the legal incidents of 
freight. I t  is, in effect, money to be paid for 
taking the goods on board and undertaking to 
carry, and not for carrying them.”  That state
ment of the law was, however, explained and 
reviewed by the House of Lords in Allison v. 
Bristol Marine Insurance Company (34 L. T. 
Rep. N. S. 809; 3 Asp. Mar. Law Cas. 178;
L. Rep. 1 App. Cas. 209), where the opinion of 
Brett, .T. was adopted as the correct view of 
that case. Brett, J. (at p. 813) said: “  I t  becomes 
necessary, in the next place, in consequence 
of the argument founded on them, to consider 
the true import of the often-quoted words of 
Lord Kingsdown in  Kirchner v. Venus (ubi 
sup.). In  that case there was no dispute that the 
freight was payable by the shipper in  advance.
. . . The shipper did not make the stipulated
payment in advance. The captain at Sydney, 
claiming a lien on the cargo for freight, refused 
to deliver the cargo to the assignee of the b ill of 
lading without payment by him of the freight. 
The advice of the council was that there was no 
lien. I t  was not necessary to say that advance 
freight was not freight at all. I t  was only neces
sary to say that the incident of lien did not attach 
to freight so to he paid. And I  th ink that the latter 
is all that is said by Lord Kingsdown. He does 
not say that the money payable in  advance is not 
freight at all. . . . The observations of Lord
Kingsdown are pointed to that question. The 
true meaning of them is that, so far as concerns a 
question of nothing being due u n til delivery, or 
a question of lien, i t  is the same, in  effect, as i f  
the money were to be paid for taking the goods 
on board, and as i f  i t  were not to be paid for carry
ing them.”

Cyril Dodd, Q.C. and Montague Lush for the 
respondents.—Advance freight, though i t  may be
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in  some sense freight, has not all the incidents of 
fre ig h t:

Irving  v. Richardson, 2 B. & Ad. 193.
Advance freight is payable in  all events, though 
the goods are not carried to their destination. 
That rule applies to this case, and the addition of 
the words “  i f  required ”  makes no difference. 
The requirement must be made w ithin a reason
able time, and that is a ll ; i t  can be made even 
after the loss, provided only that i t  is made 
w ithin a reasonable time. The charterers could 
insure themselves against the probability of being 
required to pay advance freight before they were 
required to pay it.

Lord Coleridge, C.J.—This appeal' must be 
allowed. This contract is one which, in its terms, 
stands by itself, and my judgment is founded 
upon the true construction of the terms of this 
contract. The judgments in the cases which 
have been so much referred to leave the law, as 
applicable to this case, clear and untouched. 
Here we have to deal w ith a contract the wording 
of which is different from the wording of the con
tracts in those cases. I t  is clear that advance 
freight is, for some purposes, freight, and we have 
here a contract as to freight some of which is, in 
a general way, advance freight. But in  this case 
the contract as to advance freight is contained in 
three lines of th9 charter-party, as follows : “  One- 
th ird  freight, i f  required, to be advanced, less 
three per cent, for interest and insurance.”  I  
am clearly of opinion that the fa ir meaning to be 
placed upon those words is, that one-third of the 
freight is to be advanced if  required by the ship
owners for freight and insurance. I f  that be so, 
i t  follows from the well-established rule of law 
that i t  is a condition precedent to the right to 
have freight paid in advance that the shipowners 
should “  require ”  it. I t  is not necessary for us 
to decide what that clause may mean besides, 
but i t  is clear that there must be some demand 
before the one-third freight becomes payable, 
whether it  be for necessary purposes or merely at 
the pleasure of the shipowners. Then the 
demand or requirement is to be for freight which 
may be insured. The demand in this case was not 
made until after i t  had become impossible to 
insure the freight i f  the demand were made. 
The demand, therefore, was not made at a time 
when i t  could be enforced, and there was no 
contract to pay the advance freight under the 
circumstances which have arisen in this case. 
This contract was, in my opinion, expressly 
framed in order to prevent any further extension 
of the rule of our law as to the absolute liab ility  
to pay advance freight. The judgment of 
Charles, J. proceeded upon the footing of giving 
no effect to the words “  i f  required . . . for
interest and insurance ”  and must be reversed.

Lord E sher, M.R.—In  this case the charterers 
of the vessel contracted to pay the freight upon 
the unloading and right delivery of the cargo at 
Odessa. I f  the cargo did not arrive at Odessa, 
or was not delivered, there would be no freight 
to pay. Then there is a further stipulation in 
the charter-party that part of the freight is to be 
payable in advance, part of that very freight 
which was made payable on unloading and right 
delivery of the cargo. In  my opinion advance 
freight is part of the freight. There is in our law 
a rule, well known to the parties, that i f

freight is advanced and the vessel is lost, yet that 
part of the freight which has been advanced can
not be recovered back although i t  was not really 
due and had not been earned, and although it  
was part of the freight. Another well-established 
rule is that, i f  there is only a stipulation to pay 
advance freight, such advance freight becomes 
payable upon the ship starting, and can be re
covered even after the loss of the vessel. Those 
rules were well known to the parties when they 
made their contract, but they did not make that 
contract in the ordinary form. They altered the 
ordinary form in a manner favourable to the 
charterers, as to the payment of advance freight. 
Certainly this advanco freight, provided for by 
this contract, was not to become due at the mo
ment of the departure of the ship, but only i f  
and when the shipowners required payment 
thereof to be made. To hold that i t  became due 
before that was done would be to strike out of the 
contract the words “  i f  required,”  which words 
were, in my opinion, put in for the protection of 
the charterers. Those words “  i f  required ”  im 
port a stipulation or condition precedent to any 
liab ility  on the part of the charterers to pay any 
advance freight at a l l ; i f  there were no such 
words the charterers would have been liable to 
pay at once as soon as the ship started, and those 
words are a stipulation in their favour that they 
are not to be liable to pay then, but only to be 
liable to pay i f  and when the shipowners so re
quested. Now, is there anything in  the contract 
to show what is the meaning of this stipulation 
in  favour of the charterers? The charterers 
would have no insurable interest in the advance 
freight until they became liable to pay i t ; they 
have no interest whatever in  the freight 
until they are liable to pay it. The words of 
the stipulation itself are “  one - th ird freight, 
i f  required, t.o be advanced, less 3 per cent, for 
interest and insurance.”  That shows that they 
were not to be liable for advance freight until 
they were required to pay it, for they could 
not insure until they became liable, and when 
they were to become liable they were to deduct 
3 per cent, for the purpose of insuring, and they 
could not ba made liable to pay except when they 
could insure. I f  follows from what I  have said 
that, in order to carry out the obvious intention 
of the parties, the request to pay advance freight 
must be made at a time when the charterers can 
insure such freight, and therefore not after the 
loss of the ship. The shipowner might require 
the advance freight to be paid at any time during 
the voyage before the ship is lost, but not after 
the loss, because there is a stipulation in favour 
of the charterers as to insurance which could not 
be carried out after the loss. The judgment of 
Charles, J. is really founded upon the words of 
Lord Kingsdown in Kirchner v. Venus (ubi sup.), 
and upon the wrong interpretation of those words. 
The true meaning of Lord Kingsdown’s judgment 
is explained in Allison v. Bristol Marine Insurance 
Company (ubi sup.) by Lord Hatherley, and there
fore the judgment of Charles, J. was founded 
upon a wrong view of the law, and must be re
versed.

P ry, L.J.—The question in this appeal turns 
upon the construction of a clause in  a charter- 
party. Under the charter-party “  one-third 
freight, i f  required, was to be advanced, less 
3 per cent, for interest and insurance.”  That
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clause gives to the payee an option as to the time 
for payment of part of the freight, and primafacie 
that option can only exist when the whole sum is 
either payable, or can become payable. An option 
as to the time of payment of money which cannot 
become payable at all is a contradiction in terms. 
This option, therefore, cannot be exercised after 
the money has ceased to be payable. I t  has been 
argued on behalf of the plaintiffs that there is 
a rule of law, as to what is called “  advance 
freight,”  which prevents the right to claim this 
advance freight being defeated. That rule ot 
law has nothing to do with this case, for here 
there is only an option given to the shipowners 
to say whether there shall be any advance freight 
or not. This is merely a payment to be made, 
under certain circumstances, on account ot 
freight, and how a payment on account of a sam 
which never can become payable can be de
manded, I  cannot understand. By the contract, 
from this sum which was to be paid i f  required, 
a deduction of 3 per cent, was to be made for a 
two-fold purpose—for interest and for insurance. 
The deduction for interest was to be made as a 
compensation to the payer for paying at an 
earlier date. As the ship, however, was lost no 
time for payment of the freight could arrive, and 
consequently compensation for paying a part of 
i t  at an earlier date would be absurd. 'The 
meaning of the allowance for insurance was that 
a deduction was to be allowed to the charterers 
to enable them to insure when the risk as to that 
part of the freight was transferred to them, 
when i t  would be impossible for them to recover 
back the advance freight i f  they had paid it. 
A fter the vessel was lost the charterers could not 
effect such an insurance. This clause, in  my 
opinion, really gave an option to the shipowners 
which could not be exercised after the money, as 
to which the option was given, ceased to be pay
able at all. Appeal allowed.

Solicitors: for the plaintiffs, Pritchard and 
Sons, for Hear field and Lambert, H u ll; for the 
defendants, Maples, Teesdale, and Go., for Dodd, 
Bramwell, and Bell, Newcastle-upon-Tyne.

Thursday, Feb. 19, 1891.
(Before the L ord Chancellor (Halsbury), Lord 

E sher, M.B., and F r y , L.J., assisted by 
N autical A ssessors.)

T he Queen V ictoria, (a) 
Collision-Lights—Fairway of navigation— Whistle 

—Firth of Clyde.
Where a steamship under way at night in  the F irth  

of Clyde stops her way and puts herself across 
the line of navigation fo r  the purpose of coming 
to an anchor, she Î 3 to blame fo r not warning 
vessels coming up behind her of her manœuvres, 
even though she is carrying a fixed stern light. 

T his  was an appeal by the plaintiffs in  a collision 
action from a decision of Butt, J., holding both 
ships to blame. .

The collision occurred on the 29th Dec. 1889, in 
the F irth  of Clyde, between the plaintiffs’ steam
ship the Ovington and the defendants’ steamship 
the Queen Victoria._______ _________________

(a ) Reported b y  J . P. A s p in a l l  and Bu t l e r  A s p in a l l , Esqrs., 
Barrlsters-at Law .

V ol. V I I . ,  N . S.

The Ovington, a steamship of 444 tons net 
register, wa,s at the time of the collision on a 
voyage from Glasgow to Hamburg, laden w ith  a 
general cargo. A t about 2 a.m. on tbe 29th Dec., 
while she was proceeding down the F irth  of Clyde, 
her master, in consequence of the weather coming 
on thick and overcast, determined to come to 
anchor. The helm of the Ovington was accord
ingly ported and the engines were stopped, and 
after the Ovington had been got round and whilst 
her anchor was about to be let go, those on board 
saw the masthead and red lights of the steam
ship Queen Victoria distant from 150 to 300 
yards, and about two to three points abaft the 
beam on the port side. Very shortly afterwards 
the green ligh t came into view, whereupon the 
Queen Victoria was loudly hailed, but she came 
on, and w ith her stem and starboard bow struck 
the port bow of the Ovington.

The Ovington, in  addition to her masthead and 
side lights, was carrying a bright white ligh t over 
iibo stern.

The defendants, who counter-claimed, charged 
the plaintiffs (inter alia) with improperly neglect
ing to give any signal or warning that the 
Ovinqton was going to anchor.

Butt, J. found both ships to blame. He con- 
demned the Queen Victoria for bad look-out. As 
to the Ovington he said as follows: “  W ith regard 
to the Ovington I  confess I  have had more doubt. 
She had come across the line of navigation up to 
Glasgow for the purpose of coming to anchor, 
and had not got straightened up. She was lying 
probably w ith  some litt le  way upon her, partially 
across the line of navigation. I t  occurred 
to me, and the Elder Brethren are strong upon 
this point, that in  those circumstances i t  was 
incumbent upon ,her to have a proper look-out. 
She clearly had noo a proper look-out aft, tor the 
Queen Victoria, w ith her lights properly burning, 
is allowed to approach w ithin 200 yards oi her 
before those on board the Ovington are aware oi 
her presence. That was negligent navigation. I  he 
Elder Brethren advise me, and I  agree with them, 
that, had she had a proper look-out aft, and had 
she seen the Queen Victoria coming up at a 
greater distance, they th ink that she would have 
made, and th.ey advise me tbat sbe certainly 
ought to have made, a signal with her steam- 
whistle to draw attention to the fact that she was 
lying very nearly motionless in  the line of navi
gation. They moreover advise me that, having 
regard to the way in  which the Queen Victoria 
approached her, she ought certainly to have set 
her engines astern, and that that in all probability 
would have avoided this collision. I  must, there
fore, pronounce both these vessels to blame.”

Sir Walter Phillimore and Holman, for the 
plaintiffs, in  support of the appeal.—There 
was no need for the Ovington to have a look-out 
aft. She was carrying a fixed stern light, which 
was quite sufficient by itself’ to indicate her 
manoeuvres to the Queen Victoria.

Barnes, Q.O. and J. P. Aspinall, for the respon
dents, were not called upon.

The L ord Chancellor.—I  am of opinion that, 
this appeal must be dismissed. I  confess that, 
even i f  I  had been left to my own unbiassed 
judgment, I  should have thought that, under the 
circumstances of this particular case, the vessel 
which, being partly at all events w ithin the

C
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ordinary line of navigation where ships might 
reasonably be expected to navigate, and i t  being 
dark and cloudy, suddenly stops its way and 
prepares to anchor, when for aught it  knows 
vessels may be coming up behind, ought to give 
notice to vessels approaching from behind that 
there is an obstruction in the way. I  should 
have thought that this would have been her 
duty on ordinary principles applicable not to 
ships alone. I t  would appear from the state 
of things in this case that more than the ordi
nary precautions should have been taken to have 
given some notice to the Queen Victoria. Of 
course what that is to be differs according to the 
place, the exigencies of the case, and the space 
for navigation. In  the case of a carriage on the 
high road being overtaken there is some ind i
cation made, and some precaution taken. But i f  
I  had not thought so, I  should have found myself 
differing from the Elder Brethren in the court 
below, who agree that a proper look-out should 
have been kept for the Queen Victoria. They 
thought and advised that the Ovington ought to 
have made some whistle signal to draw attention 
to the fact that she was lying, as is admitted, in 
the line of navigation. They also advised that, 
when the Queen Victoria approached, the Ovington 
ought to have set her engines astern, and so have 
avoided the collision. That is what happened 
below. Then we are advised by our assessors 
that they entirely agree w ith  the assessors in  the 
court below. I  certainly should not be inclined, 
even i f  I  were of a different opinion, to express 
an opinion different to theirs. But the tru th  is 
that, even i f  I  had been left to my own unassisted 
judgment, I  should have come to the same 
conclusion. I  th ink that this appeal must be 
dismissed.

Lord E sher, M.R.—The question here is, 
whether the Ovington failed to take the ordinary 
precautions necessary for safe navigation under 
the circumstances of the case. I t  is not as i f  she 
had stopped in some unfrequented place, but she 
had stopped in the fairway of ships coming up 
and going down the Clyde. Therefore she knew 
that ships would be coming up. Now the nautical 
gentlemen both here and Below say that, stopping 
as she did across the fairway of the channel, she 
ought to have looked out for vessels approaching 
her. They say she ought to have had a look-out 
for vessels coming up astern. They admittedly 
did not do that. Our assessors then go on to say 
that, i f  she had had such a look-out, she must have 
seen the Queen Victoria coming up, and consider
ing that she was only just forging ahead, almost 
lying dead athwart the channel, she ought to have 
given notice to the other ship that she was so, 
and the ordinary way of doing i t  was by using 
her whistle. I  agree w ith  that view, and th ink it  
was her duty. I  therefore see no reason to inter
fere w ith  the decision of the court below.

F ry, L.J. concurred.
Solicitors for the plaintiffs, Downing and 

Holman.
Solicitors for the defendants, Thomas Cooper 

and Co.

Tuesday, March 3,1891.
(Before Lord E sher, M.R., Bowen and F ry, L.JJ.)

Clink  v. Radford and Co. {a)
APPEAL PROM THE QUEEN’S BENCH DIVISION. 

Charter:party—Cesser clause—Construction—Lien 
fo r demurrage at port of discharge—Detention at 
port of loading.

By a charter-party it  was provided that the ship 
was to load in  the usual and customary manner 
a fu l l  and complete cargo of coals, and was to 
proceed to the port of discharge, “ the cargo to be 
unloaded at the average rate of not less than one 
hundred tons per working day . . . charterers 
to pay demurrage at the rate of fourpence per 
ton register per diem, except in  case of unavoid
able accident . . . charterers' liability, under
this charter-party, to cease on the cargo being 
loaded, the owners having a lien on the cargo 
fo r  freight and demurrage.”  In  an action by the 
owners against the charterers fo r  damages fo r  
detention at the port of loading :

Held, that the provisions fo r demurrage at the port 
of discharge could not be extended, so as to apply 
to damages fo r detention at the port of loading, 
and that the cesser clause afforded no defence to 
the action.

Bannister v. Breslauer (16 L. T. Bep. N. 8. 418; 
2 Mar. Law Gas. 0. S. 490; L. Bep. 2 0. P. 497) 
observed upon.

T his was an appeal from a judgment of Pollock, B., 
on further consideration after the tr ia l w ith a

The action was brought by a shipowner against 
the charterers of the ship for damages for deten
tion at the port of loading. By the charter-party 
the ship was to load at Newcastle, New South 
Wales, “ in the usual and customary manner a fu ll 
and complete cargo of coals,”  and after proceed
ing to San Francisco, was to deliver her cargo, “ the 
cargo to be unloaded at the average rate of not 
less than one hundred tons per working day . . . 
charterers to pay demurrage at the rate of four- 
pence per ton register per diem, except in case of 
unavoidable accident or other hindrance beyond 
charterers’ control . . . the charterers’ liab ility  
under this charter-party to cease on the cargo 
being loaded, the owners having a lien on the 
cargo for freight and demurrage.”

The ship was detained for sixteen days beyond 
the time in which she ought to have loaded, and, 
the pla intiff suing for damages for this detention, 
the defendants relied on the cesser clause. 
Pollock, B., on further consideration, held that 
the cesser clause afforded no defence to the 
action, and gave judgment for the plaintiff.

The defendants appealed.
B. T. Beid, Cj.C. and A. Spokes for the defen

dants.—No demurrage is specifically mentioned 
at the port of loading, but the lien clause should 
be construed liberally,and the word “  demurrage” 
should be extended beyond its strict meaning, so 
as to include damages for detention at the port 
of loading. There is authority for this in

Bannister v. Breslauer, 16 L. T. Rep. N. S. 418;
2 Mar. Law Cas. O. S. 490; L. Rep. 2 C. P. 497. 

That case has never been overruled, though no 
doubt i t  has been questioned. They cited also 

Lockhart v. Falk, 33 L. T. Rep. N. S. 96; 3 Asp.
Mar. Law Cas. 8; L. Rep. 10 Ex. 132 ;

(a) Reported by E. Manley Smith, Esq., Barrlster-at-Law.
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Francesco v. Massey, 2 Asp. Mar. Law Cas. 594, n . ;
L. Bep. 8 Ex. 101; enQ T T

Kish v. Cory 2 Asp. Mar. Law Cas. 593; 32 E. • 
Bep. N. S. 670; L. Bep. 10 Q. B. 553;

Gray v. Carr, 25 L. T. Bep. N. S. 215; 1 Asp. Mar.
Law Cas. 115; L. Bep. 6 Q. B. 522;

French v. Gerber, 36 L. T. Bep. N. S. 350; 3 Asp.
Mar. Law Cas. 403; 2 C. P. Div. 247;

Dahl v. Nelson, 44 L. T. Bep. N. S. 381; 4 Asp. Mar.
Law Cas. 392 ; 6 App. Cas. 38; . „

Sanguinetti v. The Pacific Steam Navigation * 
party, 3 Asp. Mar. Law Cas. 300 ; 35 L. T. Bep. 
N. S. 658 ; 2 Q. B. Div. 238; „

Harris  v. Marcus, Jacobs, and Co., 54 L. ■ P- 
N. S. 61; 5 Asp. Mar. Law Cas. 530; 15 o. 
Div. 247 : r»* •« t rr

The Restitution Steamship Company y . P xtx , • •
Bep. N. S. 330; 6 Asp. Mar. Law Cas. 428, and 
in the Court of Appeal in the note below l )•

G orell Barnes, Q.C. and Leek, fo r  the p la in t if f,  
c ited

Gardiner v. Macfarlane, 16 Conrt Sees. Cas. 4th 
series, 658.

(a) March 10,1889. .
(Before Lord E s h e r , M.B., L i n d l e y  and L o p e s , L.JJ.) 
T h e  B e s t i t u t i o n  S t e a m s h i p  C o m p a n y  v. S i r  J o h n  

PlRIE AND Co.
a p p e a l  p r o m  t h e  q u e e n ’ s  b e n c h  d i v i s i o n . 

Charter-party—Colliery guarantee Demurrage esser 
clause.

T h i s  was an appeal from a judgment C a v e , " A ®  
ported 61 L. T  Bep. N. S. 330 ; 6 Asp. Mar. Law Cas. 
428. . , ,

The action was brought to recover damages for demur
rage and for the detention of a ship at the port ol load 
lllg.

By a charter-party i t  was agreed between the p ain- 
tiffs, who were the owners of a steamship . 
Restitution, and the defendants as charterers, that tne 
shIp should proceed to Cardiff and there loadintne 
usual and customary manner ”  a cargo of coa 
«age to Singapore. An advance freight was to be paid 

eight days from final sailing from the last p . 
United Kingdom, and from the date of master s signing 
cl«an bills of lading without alteration as presented by 
charterers.”  The vessel was “ to ôade^ ; “  
tomary, but subject in a ll respects to the °° “ iery &a 
rantee, in 108 colliery working hours. Th®, “ “ fSn tons 
unloaded at the average rate of not less than 200 tons
per working day . . or charterers to pay demur
rage at the rate of 30s. per hour. The chartererslm  
W lity under this charter-party to cease on the carg 
Leing loaded and the advance freight paid, the P® 
having a lien on the cargo for the balance o 
and demurrage.”

By the colliery guarantee, the colliery °w , ̂
took to load the ship for the defendants subject to the 
following condition: “  The said steamer s 
Boath Basin, Cardiff, and after being completely dm 
charged and unballasted and written n , A 
given to us within onr usual office ho“ ™, , to
allowed, for shipping a cargo of Ferndale stea 
be received by the vessel at the for
hours during which she shall be available a 
loading. Demurrage, i f  any, to be at the rate of 2Us.

^T h e  vessel was not loaded within the «tipulatedtoe, 
and the present action being brought fo were
Cave, J. field that the defendants the charterers were 
relieved from liab ility  by virtue of the cesser clause.

The plaintiffs appealed. ,
Clement Biggins and Benson for the plaintiffs.
Abel Thomas for the defendants.
Lord E s h e r , M.B.—In this case the plaintiff, the sMp^

owner, has sued the defendants for 
ho asserts was caused by delay at the po between 
On what contract is lie suing f What a , .
them can give rise to a claim for demurrag P 
charter-party ? That is the only contract between them 
that could give rise to it. When a ehipo f  .
demurrage he sues fo r damages in respect
tion of his ship ; therefore we must see what
tract is w ith regard to the employment of thas «up.
The contract, whatever i t  is or between w
may he, with regard to getting coals from the colliery
and bringing them down to the quay and putting them

on hoard the ship is not a contract for the hire of the 
ship. The colliery owner has nothing to d® w ith the ship, 
and does not hire her. The contract for the hire of the 
ship is the charter-party and nothing else. On looking 
at the charter-party, therefore, we must firs t of all see 
whether there is a demurrage clause in it. The charter- 
party says, “  the ship to be loadefl as customary. 
That has fiothing to do with the colliery guarantee 
unless i t  is customary to have a colliery guarantee in 
every ease at this port. I t  goes on but subject m all 
respects to the colliery guarantee. The utmost that 
does is to bring into the charter-party so much of the 
colliery guarantee as is applicable to the charter-party, 
and that must be taken as though i t  was written into 
i t  The guarantee states that the coals are to be shipped 
from under the tip, and to be shipped in a certain 
number of hours, and demurrage (if i t  is not done 
in those hours) is to be paid at the rate of 20s. an 
hour Therefore the last point that has been raised 
doos not ariso, because here the demurrage is fixed, 
Now the colliery guarantee is written into the stipu
lation in the charter-party as to loading. The charter- 
party is fu ll of other stipulations, such as w ith regard 
to the unloading and the time at which the ship should 
arrive but these are not affected by introducing that 
stipulation as to loading Now the cesser clause 
assumes a breach of the charter-party as against the ship
owner and in a certain ease the liab ility  of the 
charterers—that is, the defendants—is to cease. These 
cesser danses are never put in except where a person, 
who is really an agent, makes himself liable as a princi
pal under the charter-party. There is no sense in  them 
except in that respect. Then, because the defendants 
are acting as agents for somebody else, but are also mak
ing themselves liable as charterers, they put in a clause 
that “ the charterers’ liab ility  under this charter-party 
is to cease on the cargo being loaded and the advance 
freight paid.”  Now, that is the whole of the cesser 
clause. The charter-party goes on in the way in which 
charter-parties usuajly are drawn, “  the owners having 
a lien on the cargo for the balance of the freight 
and demurrage.”  That is a statement ; i t  is not part 
of the condition on which the cesser is to take place. 
The cargo being loaded and the advance freight paid 
are the only conditions of the cesser. No doubt the last 
clause gives a lien on the cargo for the balance of the 
freight and demurrage, but i t  is no part of the condition 
on which the charterers’ personal liab ility  is to 
cease. When the cargo is loaded and the advance 
freight paid, the charterer’s liab ility  ceases, but the 
shipowner has a lien on the cargo ; that is to say, 
he gives up his right to sue the charterers, and is content 
to take, for the purpose of enforcing his right to de
murrage, thé right of a lien on the cargo. Now, first of 
all i t  is said tfia t that only applies to demurrage caused 
at the port of discharge. But that would make non
sense of the clause ; for then the clause would be that 
the charterers’ liab ility  for demurrage caused at the 
port of discharge is to cease on the ship being loaded 
and advance freight paid eight days after the ship has 
sailed. That is pure nonsense, because the claim for 
demurrage at tfie port of discharge has not arisen at that 
time. Why sfiould we confine general words, which are 
applicable to demurrage both at the port of loading and 
the port of discharge, to one of them only ? The only 
reason given was that i t  had been undertaken that the 
captain should sign clean bills of lading. I  do not think 
i t  is necessary in the present case to determine what is 
the meaning of that, or what would be the effect of i t  in 
favour of the holder of the bills of lading. The codls 
may be shipped under this charter-party by the char
terer for himself, in  which case he would not really 
want a b ill of lading. He would get one perhaps, and 
then he would probably pass i t  on ; bnt he need not, 
and if  he did not then there is no b ill of lading in the 
way. I f  tfiere is a b ill of lading i t  would give no new 
rights as between the shipowner and the charterer, i f  
the latter has not handed i t  on to someone else. He 
would be liable on the charter-party just as i f  there was 
no b ill of lading. A b ill is nothing, then, as between
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Lord E sher, M.R.— I t  seems to me that rules 
have been laid down in the various cases which 
are enough for our decision of this case. The 
main rule as to the interpretation of the cesser 
clause in a charter-party which I  gather on look
ing at the cases is that, unless the cesser clause is 
expressed in  terms so clear that i t  cannot be got 
r id  of, the court w ill always be inclined to con
strue i t  so as not to apply to the particular 
breach complained of, i f  by so doing the owner is 
left unprotected against everyone else. In  other 
words, it  cannot be assumed that the owner 
would by the cesser clause give up, without any 
mercantile reason at all, rights stipulated for in 
the contract. I f  that be true, then the matter 
here, as in  other cases, depends on whether, i f  the 
cesser clause be applied to the particular breach 
complained of 3 0  as to free the charterer, we can 
find that w ith regard to this particular breach
the shipowner and the charterer but a receipt that he 
• 1a®^ec®̂ve(i  fhe goods on board. So long as i t  remains 
in  the charterer’s hands i t  is only a receipt; but when 
i t  is passed on to someone else i t  may give him rights. 
Now, {supposing that that person would be entitled to 
say> T ^olJ kave no lien ; you have given me a clean b ill 
of lading,”  what then? I t  does not affect the question 
as between the present plaintiffs and defendants. I  do 
not think this b ill of lading would absolve the holder of 
i t  from this lien, because there is such a reference to 
the charter-party as incorporates into the b ill the stipu
lation as to lien. I  do not think i t  would ; but i f  i t  did 
i t  would have no effect in the present case, which is 
between the owner and the charterer. The learned 
judge was right in saying that the personal liab ility  of 
the persons who have signed as charterers has ceased 
altogether. The judgment was right, and the appeal 
must be dismissed.

B i n d l e y , L.J. I f  this action had been brought 
against Davies and Son, who signed the colliery gua
rantee, the questions would be very different to those 
which we have now to consider. The question we have 
now to consider is, what is the liab ility  of Pirie and Co. 
upon the document which they have signed, including— 
to put the most favourable possible view to the appel
lants—the colliery guarantee as part of the charter- 
party. I f  you leave the colliery guarantee out altogether 
there is no case at a ll against the defendants. I f  you 
bring i t  in as part of the charter-party and construe the 
two documents as one, which is the most favourable 
way for the appellants, then we have to consider the 
true meaning of the expanded document. I  see no diffi
culty in  that, and i t  appears to me that these words 
override everything, and are clearly applicable to the 
case : ‘ the charterers’ liab ility  under this charter-party 
to cease on the cargo being loaded and the advance 
freight paid.”  That language is perfectly general, and 
means that i f  the cargo is loaded and the advance 
freight paid, than the charterers’ liab ility  is to cease 
altogether. Then i t  goes onto say, “  the owners having 
a lien on the cargo for the balance of the freight and 
demurrage.”  That I  should construe in this way, “  the 
owners are to have a lien.”  Be that as i t  may, the ex
oneration appears to me to be as plain as anything can 
be. Then i t  is said that that is contrary to Gray v 
£ a/ r T(2i L * T ‘ Rep* N * S* 2155 1 Asp. Mar. Law Cas! 
115; L. Rep. 6 Q. B. 522) and some other cases. I  do 
not tmnk_ so. I  have not narrowly compared the 
languago in this document w ith the language in the 
document which was bofore tho court in  Gray v. Carr • 
but i t  appears to mo that a ll tho cases mentioned by 
Cave, J so far as thoy go, amply justify  tho construc
tion he has put upon this document. Tho appeal should 
be dismissed.

L o p e s , L.J. The loarned judge considered tho cesser 
clause an answer to this action; I  think he was right 
and I  agree with him. . , ,. , ’

Appeal dismissed.
Solicitors for the plaintiffs, Wynne. Holme, and 

Wynne, agents for Forsham and Hawkins, Liverpool.
Solicitors for the defendants, Inyledew, Ince, and 

Colt, agents for Inyledew, Ince, and Vachell, Cardiff.

the owner has a remedy for his loss against some
one else. I f  this is so, we should construe the 
cesser clause in  its fullest possible meaning, and 
say that the charterer is released; but i f  i t  is 
found that by so construing i t  the owner would 
be left without any remedy against anyone else, 
then we must say that the cesser clause could not 
have been intended to apply to such a breach. 
That is the rule that has been clearly adopted; 
let us now apply i t  to the present case.

The breach which is here relied on is a breach by 
the charterers in not loading w ithin a reasonable 
time. I f  the charterers are not liable for that 
breach, has the owner a claim against anyone in 
respect of i t  P That depends upon whether the 
word “ demurrage”  can be applicable in this 
charter-party to the breach complained of here as 
committed at the port of loading. To determine 
this we must look at the whole charter-party. 
Looking at the owner’s rights at the port of load
ing, we find that tho charterers are bound to load 
in the usual and customary manner a fu ll and com
plete cargo of coals. An unreasonable delay in 
this would be a breach by the charterers. Now, is 
there any demurrage applicable to that breach? 
I t  seems to me there is none. No demurrage is 
mentioned, no fixed sum is settled as payable for 
detention. So that, reading alone what is said of 
the port of loading, no demurrage is mentioned 
at all in any sense of the word. Now, coming to 
the port of discharge, we find that the cargo is “  to 
be unloaded at the average rate of not less than 
100 tons per working day ’’—and knowing the 
amount of cargo we can calculate the number of 
days—“ the charterers to pay demurrage at the 
rate of fourpence per ton register per diem, 
except in case of unavoidable accident.”  That 
comes to this : the charterers are to have so many 
days for unloading, and for all days occupied after 
that time demurrage at a fixed rate is to be paid. 
But that demurrage applies only to the unloading 
of the ship, and i t  would, I  think, be unfair to 
apply to delay in  loading that which is expressly 
stipulated to be for delay in unloading. We find, 
therefore, that there is no clause allowing demur
rage at the port of loading, but there is one refer
ring to the port of discharge. Then comes the 
cesser clause by which “  the charterers’ liab ility  
under this charter-party to cease on the cargo 
being loaded, the owners having a lien on the 
cargo for freight and demurrage.”  That means 
the demurrage at the port of discharge which had 
just been previously mentioned, and therefore the 
owner has no lien under this charter-party for 
delay of the ship at the port of loading. I f  that 
is the true construction of this charter-party with 
regard to delay at the port of loading, and i f  the 
cesser clause be construed so as to relieve the 
charterers from liab ility  for their breach, then the 
shipowner w ill be loft wholly unprotected. There
fore, according to the rule laid down, this cesser 
clause does not apply to tho breach for which the 
pla intiff has brought this action, and the plaintiff 
is entitled to judgment. There is an additional 
reason for holding that no lien is given by this 
charter-party for delay at the port of loading, 
namely, the inconvenience and difficulty arising 
from a lien for an unascertained and unascertain- 
able amount. As to Bannister v. Breslauer (ubi 
sup.), I  only say that, i f  that case is contrary to 
the view I  have expressed of the rule to be applied 
here, i t  cannot be supported.
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B owen, L .J .— I  am tJie Eame J w e’ have 
th in k  th is  judgm ent m ust be a ffir ■ £or t h e 
here to  construe a cesser clause p r  ? cargoceasing of the charterers’ liability on the °arg°
being loaded. No doubt i f  the
they may frame the clause so as with-
the charterers from any liab ility y tlie ’owner; 
out any terms for the compensati
but we should not expect to meet w ith  such aon_
in a commercial transaction. Sue cu arterers’ 
rally couple with the cesser of the chartere^
liab ility  a corresponding creatioi Ohvious to 
there is a principle of reason which is, obv ous
commercial minds, and which ̂ ^ l ^ ^ ^ ^ g ^ a b le  
namely, that i t  is to be expected at g ivalent 
persons would regard the henT, t  ; qa BOund 
for the cesser of liability, That is a ^  
principle of commercial reasoning courts
been recognised and sanction« )  the
m many important cases. i ^ r t ’®.Darties> 
principle to apply in construing - nutting
no one would expect to find a, ship any
himself at the mercy of the c h a rte re r without any
equivalent unless there was some ,. ., har- 
protecting himself against the act of the char 
terer. Taking that as the principle which is to 
be applied here, the question is redu ^
simple one of putting a constructio
charter-party. The lien is given, and i f  i t  is 
be commensurate with the release ot J
shall be able to ascertain what is mea y 
charterers’ liab ility  ceasing on the carg 
loaded by e x a m i n i n g  the extent to whic 
>■» 1 *«  i™ » - The lion,clause^nas been given, lhe  lien emuoc h ^QViyn for 
the owners are to have a lien on *bo f g t0 
freight and demurrage ; we proceed, * * £or
ask whether “  demurrage ” includes da ^ § r . 
detention at the port of loading. No > ... t ve
rage ” is a word w ith  two senses and I  w ill take 
the language of Cleasby, B. m Aoe ^
(33 L. T. Rep. N . S., at p^ 98; 3 Asp. M ar. 
Law Cas., at p. 11; L. Rep. 1 ’* ¿eaj
135), as to the way in which w e o g
with the question of interpretation. ^  |
this : “ The word1 demurrage no doubt¿Orally  
signifies the agreed additional payme ? Beriod 
per day) for an allowed detention beyondla period, 
either specified in or to be collected from the in
strument; but it  has also a P°PP. ‘ due de_ 
general meaning of compensation fo rty
tention, and from the whole of each collect
containing the clause in question w t0 £t.”
■what is the proper meaning to be as 8 . or(j .  
Demurrage is, as has been said, an elastic wom 
it  has a strict sense, but :* ^ * 3 ? thus: 
beyond it. The learned Baron pr clause
“ When the charter-party contains n ^  i(_ 
allowing demurrage at a SPC<C1. C > in the
bas been held that the word demurrag ^  
exemption clause applies to de e as’a cargo is 
the charterer is discharged as . ‘j>annider v. 
on board. This was the case of 
Breslauer (ubi sup.).’’ Demurrag at to
meanings, the charter-party mu there—the
sec which sense the word is used «  " len ig 
strict sense or the elastic some i(j onjy created 
also created, and, payment of a
as a convenient moans of obt > be agcer.
liquidated sum, or of a sum *bat ay 
tained; and though the P ^ fclf n “ ^ dS  sum, 
the lien shall extend to an ^„convenience 
nevertheless there is a pnma facie mconven

i „  creating a lien

except Bannister v damages for detention
%lie\ haSarecasefw iere you cagn directly or in- 
f .  a i v  find, some practical means for measuring directly find sorn p ^  Breslauer (ubi sup.)
the damages. B  , n on the groundcan only be supported if  at ali,Jm t  ^  the 
that no other mean g ^  partiCular charter- 
word ‘ demurrag ,. • j t  damages for
party than by including . W ith  these
detention at the po remainder of theobservations we come to th e je m a m ^ ^ ^  „  ^
charter-party. We he previous part of the 
murrage is * * * .  F senSe of damages
charter-party in  st b t  0f  discharge,
agreed upon for delay at F p0rt
but there is no J ^ d a r  claus^ a ^ t ^ t  
of loading. Coming, ^  oldy discharges
clause, we must assu wifch respect to those
the charterers ^ ° ”  under thehead of demurragematters which come u been pre
in  the sense in  w h i c h and does not 
viously used in  the ĉ  I  ages for detention at 
extend to ^ liqu idated  ™ gê necessary to go 
the port of loading. QMe t b.e principle of
through ca&® have applied here has been
reasoning f  hich. ^ l h T fie lesser clause in  this

present

“ f t  W -  -  L ? r  i n i i w S t .  to be "applied
appears to me that; the r  J ned. That rule is a
to this case is we fchat the cesser of them ost ra tiona l one and i t  is at ogsible as
charterer’s I f  that
coextensive w ith  the lien  resui t ; a clause
were not so we should have tins res , ^ 
in the charter-party creati ij| clauge re.oreating 
clause destroying it, and n ^  WQuld be the use 
i t  in someone else. ,• p j t  ssems obvious
of a stipulation a s ruct ion would be most un
to me that such ac0^ r t  nofc adopt i t  unless 
reasonable, and t  clause must, if  it
absolutely driven to it- J- construed B0 as to 
can reasonably bear iW.be com ^  Uability 
create a lien co’ê  K - i  Qory (ubi sup.) 
destroyed by i t  I  f re are tw0 ways and two 
Amphlett, B. saia. ;niustice could be reme-
w»ys only, m which ‘ ^ ^ r t c r e r ’s liab ility  to 
died; either to say be ond the freight and 
cease ” does not g ^ le d , whicb are subject 
demurrage proper y tha( demurrage, where 
t0 the ben ; ^  ^  ^lauBe. includes what may 
mentioned m the „  Tbe question now
properly fee c ^ edâ n o{ ‘‘ demurrage ” in this 
is, as to the »  as has been already
cesser clause. and also a popular mean-
p r “ i . ¡ j  » . r f  j ,  .h i,
mg We nave therc anv reason why we
shoulddepart from its strict and proper meaning? 
There are in the charter-party provisions as to there arc . but no mention of de-
the loading o£Ploading. There are also
murrage 1 0f discharge, and thereprovisions asto m p ^  vided for I t  seems 
demurrage P reason for extending
to foUow that there ̂ s^d „  demurragei» and the
^ u s e d  in the lien clause applies only to 
word a 0f discharge. There is
t r S e r  r e l V f o r  holding as we do: that,
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unless driven by stress of circumstances, we 
should not be inclined to apply the lien to un
liquidated damages. I  also wish to add that this 
cesser clause lends itself easily to this restricted 
meaning. I t  does not say simply that the char- 

llab ility *s cease, but the charterer’s 
liab ility  “  under this charter-party.”  Those 
words seems to me to refer to payments made in 
accordance w ith the charter-party rather than to 
unliquidated damages for a breach of it. Though 
I  should arrive at the same conclusion i f  those 
words were not in the charter-party, s till I  th ink 
they make the restricted construction of the cesser 
clause specially applicable. , ,

Appeal dismissed.
Solicitors for the plaintiff, Lowless and Go 
Solicitors for the defendants, Radford ' and 

Franklard.

[C han. D iv .

HIGH COURT OF JUSTICE,

C H A N C E R Y  D IV IS IO N .
March 3 and 4, 1891.

(Before K ekewich, J.)
M ackenzie v. M ackintosh, (a)

Solicitor—Lien—Charge on money to he recovered 
in  two actions—One action only successful—Lien 
of solicitor on money recovered fo r costs of both 
actions m priority to cho.rge—Marine insurance.

A difference exists between the lien of a solicitor on 
a fund recovered fo r his client in  an action and 
on deeds coming into his possession, inasmuch as 
in  the former case he has no lien fo r all costs due 
to him. from his client, but only fo r the costs of
recovering that particular fund.

A. having threatened to sue B. on a dishonoured 
bill of exchange, B. agreed to give him a charqe 
on certain money which B.’s solicitors were taking 
proceedings to recover from two insurance com
panies on two separate policies of insurance on a 
ship. The charge was prepared by B.’s soli
citors, after an interview at which A. and B. 
were also present, and the solicitors sent i t  to A. 
m a letter in  which they undertook out of any 
moneys received by them from either the S. 
Association or the M. Association under the 
policies to hand over to A. “  after payment of the 
legal charges ”  so much of the amount recovered 
from the said associations as might be sufficient to 
repay him the amount secured by the charge. 
ie proceedings against the M. Association were 
compromised on the association agreeing to pay a 
certain sum, and .B.’s solicitors then wrote to A. 
saying he might consider himself secured. Some
time afterwards the S. Association obtained judq- 
ment in  their favour.

Held, that i f  the charge stood alone, B.’s solicitors 
would only be entitled to be paid their costs of 
recovering the fund in  priority to A .; but that 
the undertaking and surrounding circumstances 
showed that there was a bargain which entitled 
the solicitors to have their costs with reference to 
the proceedings _ on both policies out of any 
money received, in  priority to any payment being 
made to A. on his charge.

T rial of action.
In  1886 Robert Wade, who was the owner of a 

ship called the Vigilant, effected a policy of insur-
(a) Reported by E. A . Sc r a t c h le y , Eaq., Barriator-at-Law.

ance with the Bristol Marine Insurance Associa
tion tor the sum of 1250Z. on the hull of that 
vessel, and also a similar policy with the South 
ot England General Club for Sailing Ships for a 
like sum; and also a policy w ith the South of 
England Freight Club for the sum of 300Z. on the 
freight of the vessel.

In  Oct. 1886 the plaintiff was the holder of two 
acceptances given by Wade, one for 265?. 16s. 8d. 
dated the 20th July 1886 and due on the 11th
T 0/'- ,1o8o85 alld1au0ther for m l ’ dated the 20th July 1886 and due on the 12th Oct. 1886.

The acceptances were drawn by the master of 
the Vigilant upon Wade in favour of Wade’s 
agent at St. Thomas, in the West Indies, in respect 
ot expenses there incurred by the agent. The 
latter acceptance having been dishonoured, the 
plaintiff was about to commence legal proceed
ings against Wade in order to recover the amount 
thereof, but i t  was afterwards agreed that the 
legal proceedings should not be commenced in 
consideration of Wade securing to the pla intiff 
the amount due to him by virtue of botli accept
ances by giving him a charge on the policies 
above-mentioned for the amount of both accept
ances, together w ith interest thereon.
, d'd® Vigilant at this time had been lost, and 

the defendants Lowless and Co. had been 
retained by Wade to act for him as his solici
tors to recover the sums due to him under the 
above-mentioned policies.

On the 21st Oct 1886 the pla intiff’s managing 
clerk, Wade, and Nelson and one of the defendant 
firm, met at the defendants’ office, and the follow
ing charge was dictated by Nelson to a shorthand 
clerk, and was afterwards written out and signed 
by Wade :

I  hereby charge all my interest in a certain policy of
marine insurance dated the 15th Feb. 1886 effected with 
the South of England General Club for Sailing Ships for 
tho sum of 12501 on the hull of The Vigilant, and also 
a certain policy dated the 15th Fob. 1886 effected w ith 
the South of England Freight Club for the sum of 3001. 
on the freight of The Vigilant, and also a certain policy 
of insurance current for the year 1886 effected w ith the 
Bristol Marine Insurance Association for tho sum of 
l-oOl. on the hull of The Vigilant, w ith the payment to 
you of the amount of two several acceptances of mine 
to the draft of John Sharpe, the master of The Vigilant 
as follows : ’

1. I ’or 2651 i6s. 8d., dated the 20th July 1886, and 
dne on the 11th Nov. 1886.
r u if?0 100i',’ datod 20th JllIy 1886. the draft of 
V ?£ «  iupe’od,u0on th,° 12fch Oct. 1886, making a total 
ot 3b5l. lbs. 8d., together with interest at the rate of 
5 por cent, per annum from tho due date of the said 
t l  Uu  ̂pa-ynientand the notarial charges thereon, and 
1 heroby agree and authorise my solicitors, Messrs 
Eowless and Co., or the said South of England Insurance 
Company, to pay out of such sums as I  may recover 
against them by action at law or by arbitration to you 
the said D. Forbes Mackenzie and Co. the said sums so 
secured as aforesaid.

The charge was sent to the pla intiif by the de
fendants Lowless and Co., together with the 
following letter of the same date, and signed bv 
them: J

Dear Sir,—In  pursuance of the inclosed written 
charge signed by Mr. Wade to-day, wo undertake out of 
any moneys received by us from either tho South of 
England Insurance Association or tho Bristol Marine 
insurance Association under the policies on The Vigilant 
referred to in M r Wade’s security to hand over to you 
alter payment of the legal charges so muoh of the 
amount recovered from tho said association as may be 
sumcient to repay you tho amount secured by Mr. Wade 
or, m theovont of the same not amounting to the amount 
of the charge, the whole thereof.
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The claims against the insurance companies 
were prosecuted by the defendants Lowless an 
Co. as solicitors for Wade, and that aga .
Bristol Marine Insurance Association w , 
the 10th Nov. 1887, compromised by them.

On the 11th Nov. 1887 the defendants L w  ®  
and Co. sent the following letter to the plaintm 
solicitors: .. ,,

As promised, we beg to advise you tha t'°u r o'ie“on_ 
arbitration against the Bristol Associa (.jj0
eluded yesterday. The claim was -C1  ^ d l“ ore than 
association agreeing to pay a sum which narticu-
cover your client’s Charge. Please sendu*' P ^ 0r 
lars of this. Your clients w ill s till have to member3 
Payment, a call w ill have to bo made upo . _on
of the association to pay it ,  but they may loo* up 
themselves as secured. .

On the 15th Nov. 1887 the defendants Low! 
and Co. also sent the following let 
p laintiffs solicitors: . - -l,

We are obliged by your favour of if „e c tS .ry  you 
we will send to onr client, but it  is quit tben onr
should wait for collection of the money , 
olient has no means of paying yours. .. that the 

Our object in writing was to satisfy 
money is at least secured. 1A7 „ qj

On the 21st March 1888 the sum of 41W- '*■ 
was paid to the defendants Lowless andI b ^  
respect of the policy in the Bristol the
The plaintiff was not aware at that tim  
money had been actually paid to the defendant 
Lowless and Co., and had not given consent to 
it  being paid to them. . , ,, a„,nti, of

An action was brought against th 
England General Club for Sailing f,hLPs*0or®°cted 
the amount of the policies, but, after P , j.ie 
litigation, the action resulted in favou

A  question then arose as to the 
Plaint i£E and the defendants Lowless a • . , j  
reference to the money recovered from 
marine Insurance Association. , , .

The plaintiff contended that he ^ a® \  gub.
he paid the amount of his charge t r 0’wiess 
ject to the taxed costs of the defend de-
and Co. of recovering that sum; w , b
W a n ts  Lowless and Co. contended that Utey
were also entitled to be paid the am i,'n„-iand 
costs of the action against the South o g h n  
General Club for Sailing Ships m P  ^ ' t  
anything being paid to the Plal.n* .„: id get
°f which would be that the plaintift wou g

The ^plaintiff then commenced this action to 
have the question decided. . . i„r  was

On the 17th July 1889 a receiving order^was 
made against Wade, but the defendan ;nterest
his trustee in  bankruptcy, disclaime 
m the money in  dispute in this action. ,

The action was heard by Kekewic ’ . ' ’eYidence 
plaintiff’s managing clerk stated ■ Nelson 
that at the meeting on the 21st Oct IK »  ^ eover 
stated that the policies could not , g and
to the plaintiff, as the defendants L o w ^ a  ^  
Go. were collecting the money , ha he § 
give the plaintiff a letter undertaking to p y 
money when i t  was received. .
, Renshaw, Q.C. and Biss for the money
defendants have no general lien o . i t . 
hut only for their taxed costs of reco S 

Lann v. Church, 4 Madd.; «e?.
Bozon v. Bolland, 4 My. & ’
H all v. Laver, 1 Hare, 571, «>77.

The same rule applies to money obtained as the 
result of a compromise:

S T  l l E V  “ B. 630, 42 Ch. Div. 
190,195. .

To some extent this is a question of construction. 
u 'L  eharms given by Wade is clear. The letter 
with which it is sent creates the difficulty. But 
in it the two insurance companies are separated, 
and the defendants undertake to pay out the 
money received from “ either ” and later on, after 
referring to the payment of the legal charges, 
thev refer to the “ amount recovered from the 
said association,” and not associations Therefore, 
af er the defendants have been paid the sum due 
to them for their taxed costs of recovering the 

received from the Bristol Marine Insur
ance Issociation, the plaintiff is entitled to the 

towards payment of the amount due to 
balance b P y When the defendants, in
th e ir  le tte rs of t tu T i l th  and 15th Nov. to ld  the 

tha t he was secured they made themselves 
trustees of the money fo r the p la in t if f  subject to 
ihe  payment of the costs o f recovering i t ,  which 
are given them  by sta tute :

Tie Clark • Ex parte Newland, 35 L. T. Bep. N. S. 
916; 4 Ch. Div. 515.

t, • ukelv that the pla intiff would have
consented in consideration of the charge to stay 
^ p ro c e e d in g s  he was about to commence 
t lie . ^ t  Wade i f  the agreement was that the 

'm in ts  were to have all these costs out of 
£  fund, as they now contend, before he received 

The compromise was agreed to in  
T W h 1887 iust before the letter of the 11th of 
i l  l '  month though the amount had to be 
^ fw te d  from the members of the association, 
and waJ not actually ready for payment until 
March 1888. I f  th agreement was as is con- 
S  for by the defendants, the plaintiff would 
unt have allowed the defendants after November 
to go on with the other action at his expense.

O C and Horace Nelson for the defen- 
da S  Lo’w&ss and Co.-These defendants have 
a general lien on the money m their hands :

Basil Montagu’s Summary of the Law of Lien,

Mercer v. Graves, L. Hep. 7 Q. B. 499 ;

\  fzg Ts. iW  WSTtT m'?pman’
C a L r t%  L. T. Bep. N. S. 

Fisher on Mortgages, 3rd ed. vol. 1, p. 158, sa. 201, 

Coteer v. Ede, 23 L. T. Bep. N. S. 884 ; 40 L. J.

Stokes on S olic itors , p a rt 2, o. iv .,  p . 138.

In the cases cited on the other side the money 
had not been received by the sohcitor. In  the 
ease of Be Clark; Ex parte Newland (ubi sup.), 
the money had been provided by the surety for 
the purpose of paying the creditors, and it  was 
the money of the surety, and the solicitor had 
.«nt a letter to the creditors saying be would pay. 
When the defendants wrote the letters of the 
11th and 15th Nov. the amount agreed on was 
720Z They thought that would be sufficient; but 
it was reduced by calls due to the association 
from Wade. The words “  legal charges in the 
undertaking mean charges against Wade, and 
there is nothing in the letter to confine 
them to the particular company from which the



16 MARITIME LAW CASES.
C h a n . D i v . ]  M a c k e n z ie  v .

money is received. These defendants were aware 
of Wade’s pecuniary position, and it  is not likely 
that they would continue speculative actions in 
which the pla intiff would have the benefit and 
they the responsibility.

Benahaw  in  reply.—Apart from the under
taking i t  is clear that the pla intiff would be 
entitled to the fund subject to the payment to 
these defendants of their taxed costs of recover
ing "ohe amount. There is a difference between 
the lien of a solicitor on documents in his posses
sion and the fru its of a judgment:

Lucas v. Peacock, 9 Beav. 177.
The cases cited on the other side do not touch 
this point. The book referred to, viz., Basil 
Montagu’s Summary of the Law of Lien, was 
published before the decision in Bozon v. 
Bolland (ubi sup.). I f  the pla intiff had continued 
his proceedings, and recovered payment on the 
bills, he could have garnished the amount received 
from the Bristol Marine. He agreed to take the 
charge instead, and ought to have had the policies 
handed over to him ; but, as the defendants had 
begun the proceedings against the insurance 
companies, they were allowed to retain them, and 
that is the reason that this undertaking was 
given by them. I t  was intended to meet the case 
of the defendants obtaining possession of the 
fund. I t  is an undertaking severally applicable 
to both associations, and the words after “ legal 
charges”  must be read distributively. “  Amount ”  
and “  association”  are both in the singular. Though 
the money in Be Clark; Ex parte Newland (ubi 
sup.), was supplied by the surety, the judgment is 
that the solicitor was a trustee of it. These defen
dants obtained the money from the association 
behind the back of the plaintiff, and on giving 
an indemnity to the association, and can obtain 
no benefit from having i t  in their possession : 

Wickens v. Townshend, 1 Buss. & My. 361.
He also referred to Fisher on Mortgages, 3 edit, 
vol. i. p. 158; “  Lien of Solicitors,”  s. 225.

K ekewich, J.—The question is, what are the 
rights of the defendants w ith reference to the 
undertaking given by them on the 21st Oct. 
1886 to the plaintiff. That undertaking cannot 
be understood without reference to the charge of 
even date given by Mr. Robert Wade to the 
p la in tiff; and that charge and undertaking can
not properly be construed without regard, of 
course, to the circumstances under which they 
were given, and to the law applicable to the 
subject-matter of such charge and undertaking. 
Mr. Robert Wade was a debtor to the plaintiff on 
bills of exchange. One b ill was due, the other 
was still running, but the pla intiff had a claim 
against Mr. Robert Wade. He, on thq other 
hand, had claims against certain mutual insur
ance associations in respect of a ship and the 
freight of a ship, and he was w illing to give the 
pla intiff a charge on the moneys coming to him 
from those associations, so as to meet the debt 
due or to become due in respect of the bills. 
I f  Mr. Robert Wade had simply given the 
pla intiff a charge, that charge might have been 
worked out in more ways than one. The mort
gagee—that is to say, the person entitled to the 
charge—might have insisted on a right himself 
to recover, or he might have given notice to the 
associations, and that ultimately would have 
had the same effect as a garnishee order; or

’. M ackintosh. [C han. D iv .

he might have authorised the mortgagor’s solici
tor to proceed and give them notice to pay over. 
In  either event what he would have taken over 
under that would have been what the mort
gagor could give him—no more and no less, sup
posing the charge to be properly drawn. I  appre
hend that what the mortgagor was entitled to 
give the pla intiff was a charge as regarded each 
association on the money recovered from that 
association. Take for instance the Bristol Marine 
Association. I f  the proceedings against that 
association had gone on in  the usual way—either 
by action at law, or by arbitration, or by com
promise—and a certain sum had ultimately been 
found to be payable to Mr. Robert Wade on his 
policy, that amount would have belonged to the 
mortgagee by virtue of the charge. But what 
were the moneys recovered P The moneys reco
vered of course are represented by the sum paid 
by the association, less the costs of obtaining 
payment. I t  has been argued on behalf of the 
defendants that a client employing a solicitor to 
recover moneys from the debtor to him is not 
only liable to pay out of the moneys recovered 
the costs of the proceedings (which no one 
doubts), but that he is liable to pay out of those 
moneys all the costs which he happens to owe to 
the solicitor. That, according to my view, is not 
the law, and notwithstanding the citations from 
an ancient book—at least a book many years old, 
namely, Basil Montagu’s Summary of the Law 
of Lien—it  never has been the law w ithin the 
present generation. But there is a broad dis
tinction between the lien of a solicitor on his 
client’s deeds, documents, and papers, generally 
called a lien on deeds, which attaches to all his 
papers, and the lien on a fund recovered for his 
client in an action. There are really no modern 
cases (not one has been cited) going to show that 
there is a charge on the fund in the way of a 
general lien for all of the costs due from the 
client to the solicitor; whereas i t  has been 
settled—beyond the time of legal memory I  might 
almost say—that a solicitor has a lien on the 
deeds, documents, and papers in his hands. The 
distinction between the two liens (they are both 
called “ liens,” ) is that one is passive and the 
other an active lien. In  one case he can only 
retain his papers, and in the other he can enforce 
his lien as a charge and recover it, and he can 
do so' independently of the statute which enabled 
the solicitor to proceed in the Court of Chancery 
by petition and obtain a charging order. That 
certainly seems to me to have been established— 
at any rate to be laid down, I  w ill not say estab
lished—in the case of Bozon v. Bolland (4 My. & 
C. 354), where the subject is elaborately treated. 
The doctrine is also recognised in  the case cited 
by Mr. Renshaw, in reply, of Lucas v. Peacock 
(9 Beav. 177), where (p. 180) Lord Langdale says 
this : “  The solicitor’s lien on a fund is not a 
general lien, i t  extends only to costs in the cause 
or costs immediately connected with the costs of 
the cause; ”  and Bozon v. Bolland (ubi sup.) is 
referred to. I t  is true that in that case, as in 
many others, the fund was a fund in court. 
But there are cases which applied the direction 
to funds not in court, and on principle i t  
seems to me that the rule must be the same. I t  
is said that Bacon, Y.C. (sitting as Chief 
Judge in Bankruptcy) decided otherwise in  the 
case of lie  Messenger; Ex parte Calvert (34 L. T.
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Rep. 1ST. S. 920; 3 Ch. Div. 317). I  have looked 
at the case and have read the judgment more 
than once and have tried to master the tac 
which the learned Vice-Chancellor said were a 
little  complicated. What clearly happened there 
—at any rate what clearly happened according to 
the Vice-Chancellor’s view—was that the solicitor 
was claiming a lien on the deeds. The solicitor 
had acted as the solicitor for the mortgagor , e 
mortgagor became bankrupt. Then the solicitor 
was employed by his trustee in  bankruptcy to se 
the equity of redemption, and the solicitor (as 
solicitor for the mortgagor) had got the deeds 
and had never parted with them he had a K 
f al lien on the deeds from the first. The 
Chancellor said that the solicitor had never lost 
the lien, and he certainly did not decide o c 
tainly did not purport to decide, and I  ° 
think intended to decide—that there was any r> 
like a general lien on the fund. » ,

Therefore I  apprehend that, i f  there 
been merely a charge without anything m > 
the pla intiff here would have been entit e 
recover from the several associations whatever 
was due from them, only deducting m eac 1''1'  
the costs incurred in the recovery of the par
ticular sum, and might have looked to Messr ■ 
Rowless and Co. or to anyone else. Dut there 
Was obviously au arrangement that Messrs. 
Lowless and Co. should conduct the litigation 
—the claims. I t  is not made the subject o 
agreement as between the parties, hut in
charge there is a statement that Mr. Robert V 'l -
agrees and authorises h is so lic itors to pay out o i 
such sums as “  I  ” — meaning “  Robert Wade 

may recover against them  by action at aw or 
by a rb itra tio n  to  you, D. Forbes Mackenzie a 
Co . the sums so secured.”  I t  is necessarily 
Pbed from  th a t th a t i t  was intended th a t Lowless 
and Co. should take the necessary proceedings m 
the name o f course of Robert Wade, and tha t they 
should receive the money. I  cannot see bow 
could a lte r in  any way the r ig h ts  o f the p a'  '
1 th in k  tha t he— I  am look ing  now a t the eharg 
alone— w ould  be en titled  to  say to Messrs. 
less and Co., “ Y o u  m ust pay me the I“ ° “ ey s,*' 
covered from  the B r is to l Association, deducting 
°n ly  w hat is the cost incu rred  in  recovering 
?nm. I  am nob concerned w ith  you r not recover 
m g the costs in cu rred  in  m aking claims g - 
he other association, an ym ore  than ¡Aegnecb 

l be costs due to you from  your c lien t in  resp 
ct m atters e n tire ly  outside th is  charge. ,
f or h im  and no t fo r  me. Y ou  recover the tuna 

I  do not of course seek to cla im  anyth ing 
from  you except the clear fund. B u t the  clear 
fund  is money paid by the association less m 
costs of recovering i t . ”  Now, i f  tha t u  thei r ig h t 
construction— and I  apprehend i t  to be ' 
charge w ith  reference to the m atte r as i t  stood 
‘ he 21st O c t, w ha t is the construction of! the ac 
companying le tte r o f undertaking? Messrs. 
i ess and Co being, as I  have concluded, mtended 
0 conduct the lit ig a tio n , conduct the °*al • ,  • 

course, hav ing  notice o f the charge m f de by them 
cbent, they gave ( I  suppose as pa rt of the b a r g j *  
an under tak in g  to  pay to the p la in t i 
any moneys received b y  us fro m  either■ th  
?f Eng land Insurance Association o r t   ̂ ,
-Marine Insurance A ssoc ia tion ’ — there V—
wo mentioned— “  under the policies on the I S  

U n t  re ferred to in  M r. W ade’s security, to  hand 
V ol. V I I . ,  N. S.

over to you after payment of the legal charges so 
much of the amount recovered from the said asso- 
ciationas maybe sufficient to repay you the amount 
secured by Mr. Wade.”  By a slip of the pen 
“  Association ”  was written there when I  suppose 
“  Associations ”  in the plural was intended. But 
it does not in the slightest degree alter the con
struction, and i t  may be read the other way. 
Why was that term put in, “  to hand over to you 
after payment of the legal charges P ”  Accord
ing to my view i t  was unnecessary i f  i t  was only 
inserted to secure to Messrs. Lowless and Co. 
what was coming to them—viz, the costs incurred 
by them as regarded each particular association 
out of the moneys recovered from the association. 
In  that view', i f  i t  was only intended to cover 
that, i t  was put in out of abundant caution. Of 
course, that is possible. But after the words 
“ after payment of the legal charges,”  there follows 
a reference to the moneys generally received 
from the two associations under the policies 
effected with the two associations. I  th ink the 
grammatical meaning is, that the two claims are 
to be grouped together; that Messrs. Lowless and
00 are to conduct both claims; that they are to 
receive as one sum all the moneys recoverable 
from both; and that they are to deduct from the 
total the legal charges which they had incurred 
in respect of both. I  fa il to read the undertaking 
in any other way. I  have looked at i t  as one is 
bound to look at a letter of this kind which is not 
perhaps perfectly clear as the point is raised. I  
have looked at i t  backwards and forwards. I  
have looked at i t  w ith reference to the charge, 
and I  come to the conclusion which I  came to at 
an early stage of the case yesterday, that the bar
gain was that legal charges of both claims were 
to be paid before apv moneys could come to the 
plaintiff- That seems reasonable because one 
has to view what is fa ir as between man and man 
in such a proceeding. I  leave out of sight that 
M r Wade was insolvent, because there seems to 
be some doubt whether Messrs. Lowless and Co. 
were aware of that fact at the time. This, however,
1 know, that Mr. Wade could not meet the b ill 
which was due, and could only satisfy his creditor 
by giving a charge on claims against mutual insur
ance associations which all men know take some 
time and some trouble to recover. But i t  was 
likely that they should say: “  I f  we are going to
do tMs_in Wade’s name, who is i t  is true our own
client hut really ou behalf of you who are going 
to take all the fru it—it  is only fa ir that you 
should be responsible for the costs as far as the 
money recovered would go. You w ill not be our 
client, we shall have no legal righ t against you, 
but i f  is only fair that you should make us safe to 
the extent of the moneys recovered.”  Therefore, 
whether I  look at i t  as a mere question of con
struction bringing the law to bear, or look at i t  
from what is reasonable, i t  seems to me that the 
same result follows. Now, i f  that is sound, is 
there any reason in  what happened afterwards to 
alter that construction and to give the pla intiff 
rights which he otherwise would not have had?

7phere are only two points made, and I  w il l  deal 
w ith  them separately. In  the firs t place, i t  is said 
that Messrs. Lowless and Co. declared themselves 
trustees of the moneys, or (for I  suppose th is is 
the meaning) tha t they promised to pay inde
pendently of the ir general costs against the other 
association the moneys received from  one associa
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tion. I  say that must be the meaning, because a 
declaration of trust seems to me to be out of the 
question. As I  have had occasion to say before, 
for a declaration of trust you not only want a 
trust and a cestui que trust which you have here, 
hut you want property. I  am far from saying 
that you may not make a declaration of trust of 
a fund when i t  shall he received ; but i f  a p la intiff 
comes forward to make out and establish a case 
of a defendant being declared a trustee for him, 
he must show that he is a trustee of something. 
A t the time when the letters which are relied upon 
here were written nothing had been received, and 
though, of course, i t  was hoped that moneys 
would be received, the moneys had not been re
ceived at all. Therefore I  cannot fasten a declara
tion of trust on Messrs. Lowless and Co. by virtue 
of their letters of November 1887. But is i t  a 
binding promise irrespective of their under
taking? 1 th ink not. On the 11th Nov. they 
write telling the p la intiff that the money claim 
has been compromised and for a sum “ which w ill 
more than cover your client’s charge,”  and then 
they say: “  Please send us exact particulars of this. 
Your clients w ill s till have to wait for payment. 
A  call w ill have to be made upon the members of 
the association to pay it, but they may look upon 
themselves as secured.”  No doubt, as Mr. King, 
who wrote the letter, told us in  the witness-box, 
he honestly believed that i t  was so. The sum 
recovered on the compromise was considerably in 
excess of the p la intiff’s claim. There was a set
off for calls due from Wade, but he thought that 
that would be small. He had not, of course, 
counted up his costs at that time, and he had no 
doubt that there would be a large balance, as he 
says. Really there is nothing in  that amounting 
to a personal undertaking by the solicitors that a 
sum enough to cover the p la intiff’s charge shall 
he handed over. Then all that happened after
wards was, that the plaintiff thought that, as Wade 
had got a judgment he might, in  some way or 
another, raise enough money to pay him. But i t  
was ultimately explained to him that that could 
not be done, and he would have to wait until 
the association paid. There is a case cited upon 
that which I  must notice; i t  is the case of Be 
C lark; Ex parte Newland (35 L. T. Rep. N . S. 
916; 4 Oh. Div. 515). That was distinguished by 
Mr. Marten on the ground that money had there 
been paid by sureties, but money had been paid to 
the hands of the solicitors by a surety of the credi
tors, and therefore the money itself was in a d if
ferent position and in that way not money received 
by the solicitor. I  am not disposed to rely upon 
that distinction, but the money was in his hands. 
He was declaring a trust of money in his hands 
presently applicable, and I  th ink that alone distin
guishes it, and is sufficient to distinguish that 
case which does not otherwise, I  think, have 
much application to the present.

The other point was rather a peculiar one, 
and one which I  must deal w ith tenderly, 
because i t  affects persons who are not before 
the court. The Bristol Association were repre
sented by solicitors who have been described as 
Messrs. B rittan and Co. of Bristel. The plain
t if f  had wisely given notice to them of his 
charge, and Messrs. Lowless and Co. ( I have not 
the slightest doubt w ith  perfect honesty) wished 
to get the moneys from Messrs. Brittan and Co., 
in  order to  satisfy the plaintiff, and also of

course to satisfy themselves. Messrs. B rittan 
and Co. could not pay, having notice of the 
charge, without the assent of the plaintiff, and 
instead of getting that Messrs. Lowless and 
Co. give Messrs. Brittan and Co. an indemnity. 
I  apprehend the indemnity was really given to 
the Bristol Association. I t  was given in  terms 
to Messrs. Brittan and Co., and on that they paid. 
I f  my view of the law is right, that certainly 
increased Messrs. Lowless and Co.’s claim for 
costs, and the plaintiff m ight have recovered 
from the Bristol Association more than according 
to the construction of the charge he could claim 
from Messrs. Lowless and Co. But, had i t  been 
so, and supposing Messrs. Brittan and Co. had 
not paid and had said, “ Wo must have the con
currence of the pla intiff ”  (the owner of tho 
charges), the only result would have been, so far as 
I  can at present determine, that the defendants 
Messrs. Lowless and Co. would have intervened 
and said, “  You have promised to pay all our 
legal charges of both claims, and you cannot 
recover this fund and put i t  into your own pocket, 
except subject to those legal charges.”  I f  the 
undertaking is sound as well as the charge, really 
no harm was done ; but, i f  the pla intiff has any 
claim against Messrs. Brittan and Co. or their 
clients, i t  is not in  the slightest degree affected 
by my judgment. Messrs. Brittan and Co. have 
an indemnity which no doubt they deem sufficient, 
and I  should have no doubt is sufficient, but 
that does not prevent their being liable. Of 
course, the indemnity is given because they 
may be liable, and i t  is against them that the 
plaintiff must go. I  should not have gone into 
that i f  i t  had not been for the case which was 
cited of Wickens v. Townshend (1 Russ. & My. 361). 
I t  does not seem to me to bear much upon the 
case ; but the point there was, that there was an 
improper receipt. In  this case there does not 
seem to be any impropriety at all. I  say no 
impropriety. There may be risk, there may be 
imprudence, but there is no impropriety in one 
man saying to another, "  True you cannot pay 
to me without the concurrence of a th ird  party ; 
but I  w ill give you an indemnity which is suffi
cient, and on that you may pay me.” The result 
is, the liab ility  s till remains, and a th ird  party is 
not injured, because he has a debtor s till as he 
had before. The debtor is secured upon a binding 
indemnity. That distinguishes the case entirely 
from that where the court held there had been 
an improper proceeding. I  th ink also that 
point fails. The result is, that the p la in tiff’s 
claim fails as regards his claim against Messrs. 
Lowless and Co. ; but I  think the plaintiff is 
entitled to have some inquiries made so as to 
ascertain whether they have been really over
paid or not, i f  the pla intiff thinks i t  worth while. 
According to Mr. K ing ’s account, the defendants 
after all are losers, and taking into account what 
they recovered from the Bristol Association and 
fruitless costs against the South of England 
Association, they are out of pocket. But still, if  
the pla intiff thinks i t  right, he is entitled to an 
account of what is due to him on his charge and 
to have the costs of the defendants brought in 
under both and taxed, and can so see whether 
there is any balance coming to their hands, 
of course at the risk of costs.

Solicitor for the plaintiff, E. H. Wyles.
Solicitors for the defendants, Lowless and Co.
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Montgomerie and others v. T he U nited 
K ingdom M utual Steamship A ssurance a  
ciation L im ited , (a)

Insurance (marine)—Mutual Marine Insurance 
Association—Agent fo r  owners of s h ip in e™. 
ship fo r  insurance—Agent thereby ec g 
member of association—Bight of owners nj P 
not being members to sue the association jo
of ship. ,

The defendant association was a company im te  
by guarantee, and its objects were the m 
insurance by the association of the ships /  
members, and of ships which the memteis g 
be authorised to insure in  their own >
and of ships in  which they may be o 
interested, and of the freights of such s ip > 
every person became a member who, on J  .J 
himself or any other person or persons, in 
or entered fo r protection any ship m  
ciation, and ceased to be a memberas s0 
he no longer had any ship under iwsttra 
protection in  the association; and al . .. 
were to be enforced against the assoc 
only, and not against any members thereoj, 
and the association was not to be lia  J
member or other person fo r the amoun of J 
loss, except to the extent of the funds w t 
association could recover from the mem 
persons liable fo r the same. The mm* $ ? •  * " *  
agents of a certain ship effected with e J 
dant association, by a deed-poll a IL ■
insurance upon the ship and freight. / ,
policy was m force the ship became a o ,
In  an action by the plaintiffs as part o 
the ship, suing on behalf of themselves ■
other co-owners of the ship, to recover ■

Held (by Wright, J.), that the plaint f  < were t r t  
entitled to maintain the action, as _ . P
facie right to sue as undisclosed p n n c i p , .
taken away by the express terms of the i
and as the rules and articles of assoc 
the company, which were incorporate _ 
policy, showed that it was the intentlion of the 
Parties that the association should dea l a  j  
with “  members ”  in  respect of the settle™e * 
losses, and that in  this case the <*?«»<*> _
entered the ship fo r insurance, were 
her ”  of the association in  respect of such P>

A ction tried before W right, J. H ^ /w h o
action was brought by the pla • yfanarni 

Yrero Part owners of the ®fc,ea^ sV f1.u.mselves 
Hartmann, of Newcastle, on behalf of ship, 
S'Hd all other the registered co-owners J’
to recover from the defendant association certa 
moneys alleged to bo due to tho plaintiff 
certain policies of insurance. Mpssrs.

A t the date of the policies mques ’ all(j  
J>erry, Raines, and Co. were the manage« ana 
gents of the ship on behalf of the p i j a;nes, 
Ke other co-owners of the ship ; and P L  .

^ Co. effected with the defendant association 
W R e p o r te d  by  W . W . ORR, Esq., B a rn s te r-a t-L a w .

an insurance upon the ship for 50001, and upon 
her freight for 10001, which expired on the 
20th Feb. 1883. Upon the expiration of that 
nnliev they effected another insurance on the 
Thin tor 40001, and upon her freight for 10001 
rm.iL, nolicies of 40001 and 10001 respectively 
were fc^continue in force from the 20th Feb. 1883
to the 20th Feb. 1884. ,

In  the month of Oct. 1883, and while these 
nolicies were in fu ll force, the ship became a total 
loss by perils of the sea, and the claim now 
made by the plaintiffs against the association was, 
in  respect of the total loss, for the said sum of 
4000i and of 8721, being the freight at risk under 
the freight policy, and in respect of average 
losses under all the policies, to which they said 
the defendants were liable to contribute, for a sum
of about 2001. . , . . ,  ,i ,

The defendants m their defence said that 
Perry Baines, and Co., as owners of the ship, 
entered the ship for insurance m the ship and 
freight clubs w ithin the defendant association, 
which is a ioint-stock company registered under 
the Companies Act 1862, having for its object 
the mutual insurance by the association of its 
members in respect of ships entered by them, 
arid that by reason of such entries Perry, Baines, 
and Co became members of the defendant asso
ciation in  respect of the insurances of the said 
h'n • that under the memorandum and articles 

of association and the rules of the several clubs 
nf the defendant association, the association is 
„nrlnr no liab ility to any persons other than its 
members, and that the plaintiffs and the other 
co-owners, for whom they sue, were not entered 
on the register, and did not become members of 
the defendant association in  respect of the said 
steamer, but that Perry, Baines, and Co became 
members of the association in  respect of the

mAfterCthe loss of the ship, Perry, Baines, and 
fo  made claims upon the defendant associa
tion in respect thereof, and the defendant asso
ciation settled with Perry, Baines, and Co., and 

id to them as members of the association, and 
in accordance with the articles of association and 
the rules, tho amounts due under the policies. 
The defendants also alleged that at the time of 
effecting the policies they had no notice that the 
plaintiffs were interested in the ship, or in the 
insurances effected thereon, and that they had no 
notice that the plaintiffs claimed to beso interested 
until after Perry, Baines, and Co. had become 
insolvent, and the moneys payable under the 
insurances had been paid to them.

The question now was whether, under the 
circumstances, the plaintiffs were entitled to 
maintain the present action against the defendant
association. . . .. . ,

The defendant association is a company limited, 
bv guarantee, and not having a capital divided 
into shares, and the objects for which the asso
ciation is established are the mutual insurance 
bv the asssociation (1) of the ships of the mem
bers and of ships which the members may be 
authorised to insure in their own napies, and of 
"shins in which they may be otherwise interested, 
and whether propelled by steam, sails, or other
wise • and (2) of the freights of such ships; and 
13) of the individual members themselves against 
anv liabilities that may be incurred by them 
personally as owners or otherwise in  respect of
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such ships; and (4) of all other interests or 
matters usually or properly covered by or in 
cluded in  insurances w ith  respect to shipping 
and to interests therein, or liabilities in  respect 
thereof, every such insurance being undertaken 
by the association either as such or on behalf 
of members of separate classes w ithin the asso
ciation.

By art. 4 (as to definition of members):
Every person who on behalf of himself or any other 

person or persons insures or enters for protection any 
ship or ships, or share or shares of a ship in the asso
ciation, shall as from the date of the commencement of 
suoh insurance or protection be deemed to have beoome 
a member of the association, and every such person 
shall be deemed to have oeased to be a member as soon 
as he shall no longer have any ship, or share or shares 
of a ship under insurance or protection in the associa
tion, but without prejudice to the rights and remedies 
of the association against the person so ceasing to be a 
member in respect of obligations incurred up to the time 
of his ceasing to be such member.

The articles provided for the division of the 
association into three different classes or clubs, 
namely, the Steam Ship Club, the Freight Club, 
and the Protecting Club.

A rt. 39 provides:
A ll policies of insurance underwritten on behalf of 

any of the said classes shall be underwritten in  the 
name of the association, but no person shall in respect 
of any insurance or protection in any of the classes 
be liable to pay or entitled to receive any money in 
respect of any insurance or protection in any other of 
the classes.

A rt. 41 :
A ll claims in  respect of insurances o r , protection 

shall be made and enforced against the association only, 
and not against any mombers thereof; but the asso
ciation shall not be liable to any member or other person 
for the amount of any loss, claim, or demand, except to 
the extent of the funds which the association is able to 
reoover from the members or persons liable for the same, 
and which are applicable to that purpose.

A rt. 44:
For tho purpose of providing funds for making any 

payment necessary or proper to be made by or on behalf 
of the association, i t  shall be lawful for the committee 
from time to time to direct that there shall be paid to 
the association by the mombers thereof rateably, for tho 
purpose of providing for or making good any such 
payments, such sums as the committee may from time 
to time deem necessary.

Arts. 45 and 46 provide as to the rate of 
contribution to be paid by the members in respect 
of any loss, claim, demand, or expenses, and if  
the amount be not duly paid the amount of the 
deficiency shall be borne by the other members of 
the association, and payment may be enforced in 
the name of the association.

S ir C harles Russell, Q.C. (Barnes, Q.C. and 
J . W a lto n  with him) for the plaintiffs.—The defen
dant association are here sued in the character of 
insurers, and the first question is the right of the 
plaintiffs to sue. The plaintiffs, who are owners 
of the vessel to the extent of 34-64ths, are 
entitled to sue the defendants, and they are 
entitled to base their case on this principle, that 
there is here a contract made by an agent, Perry, 
Raines, and Co., for an undisclosed principal, 
namely, the plaintiffs, and that principal can 
come in and sue. The case of The U n ited  
K in g d o m  M u tu a l S team ship Assurance A ssociation  
L im ite d  v. N e v il l (19 Q. B. Div. 110; 6 Asp. Mar. 
Law Cas. 226, n.) is different from the present,

as there i t  was held that the defendant could not 
be sued—that is, that only the person in whose 
name the ship was entered could be sued; 
although that is so, the person in whose interest 
the ship was insured may suo as principa l:

The Great B rita in  100 A  1 Steamship Insurance 
Association v. Wyllie, 60 L. T. Eep. N. S. 916; 
6 Asp. Mar. Law Cas. 398 ; 22 Q. B. Div. 710;

Ocean Iron Steamship Insurance Association Limited 
v. Leslie, 6 Asp. Mar. Law Cas. 226; 57 L. T. Eep. 
N. S. 722 ; 22 Q. B. Div. 722, note.

A . Cohen, Q.C. (J. F ox  with him) for the defen
dant association.—The right to sue must be co
extensive and correlative w ith the liab ility  to be 
sued. In  N e v ill ’s case (uh i sup.) the rules were 
precisely the same as the rules in the present 
case, and there i t  was held that a person in  
precisely the same position as the plaintiffs here, 
could not be sued by the association for contri
butions. That shows here that, conversely, the 
plaintiffs cannot maintain this action, as they are 
not the persons who made this contract w ith the 
defendant association, or entered the ship for 
insurance. Perry, Raines, and Co. were the 
persons who entered this ship for insurance, and 
they alone became entitled to sue, as they alone 
could be sued. The plaintiffs were in no way 
parties or privies to this contract, and they have 
no righ t to sue.

W right, J.—This action is brought on a policy 
in  the form of a deed-poll, by which the United 
Kingdom Mutual Steamship Assurance Associa
tion Lim ited covenant w ith Perry, Raines, and 
Co. to pay losses in certain events, and Perry, 
Raines, and Co. were described as persons who 
oecame a member of the association, and who 
entered for insurance a steamship, the W ill ia m  
H a rtm a n n , and the covenant is in consideration 
of the premium—that is, the observance by the 
assured of the rules and regulations. The agree
ment is that the member having ships entered 
shall, according to the provisions of the articles 
of association, and tho different rules indorsed 
on the policy, and subject to a certain proviso, be 
liable to make good losses upon the ship which 
may attach to the policy. The proviso is : “  In  
accordance with the articles of association and 
the rules, this policy and the other policies of the 
association and class are granted on this con
dition, and it  is hereby specially agreed that the 
association under all their policies of insurance 
of the said class shall be liable in  the whole only 
to the extent of so much of the said funds as 
the said association is able to recover from the 
members of the said class.”  Then as to the rules, 
there are only two that are material to what I  am 
now upon. The question is whether the plaintiffs, 
Montgomerie and Co., who are not named in the 
policy as covenantees, are entitled to maintain an 
action in  their own names against the United 
Kingdom Association, for the amount of the loss 
which happened to the W ill ia m  H a r tm a n n  in the 
year 1883. There is no doubt whatever as to the 
general rule as regards an agent, that where a 
person contracts as agent for a principal, tho 
contract is the contract of the principal and not 
that of the agent, and, p r im a  fa c ie , at common 
law the only person who may sue is the principal, 
and the only person who can be sued is the 
principal. To that rule, of course, there are many 
exceptions. F irst of all, the agent may be added 

I as the party to the contract, if  he has so con-



m a r it im e  l a w  c a s e s . 21

Q.B. D iv.] M ontgomerie
v. U nited K ingdom M utual Steamship A ssurance A ssoc. [Q.B. Div.

tracted, and is appointed as the party to be sue . 
Secondly, the principal may be excluded in 
several other cases. He may be excluded it t e 
contract is made by a deed in te r  partes  to wmcn 
the principal is no party. In  that case, by 
ancient rule of common law, it does not mat or 
if the person made a party is agent or not. a 
does not appb here, this being a deed-po • 
Another exception is in the case or bills an 
notes. I f  a person who is an agent makes Him
self a party in writing to a bill or note, a principal 
cannot be added to ‘that by the law merchant. 
And another exception is by usage, whic 
treated as forming part of contracts or o 
law merchant, where there is a foreign PI?n.°IP, ' 
Generally speaking, the agent in Englan 1 

party to the contract, and not the or g 
principal; but that is subject to certain uni 
tions. Then a principal’s liability may be limited, 
and not excluded. I f  the other party elects to 
sue the agent, he cannot afterwards sue * 
principal. Or, again, in the case of an undist. osc 
principal, if the undisclosed principal sue , 
must accept the facts as he finds them a 
date of his disclosure, but only so far as 
facts are consistent with reasonable and pr p
conduct on the p a rt of the other party. And
again, i f  he is sued, he is entitled to an aj low- 
ance for payments which he may have ma e 
his agent, if  the other party gave credit originally 
to that agent. Thirdly, and this is very impor
tant, in all cases the parties can by their expr 
contract provide that the agent shall e 
person liable either concurrently with or 
exclusion of the principal, or may provide that 
the agent shall be the party to sue either con 
currently with or to the exclusion o

Pr5 i  principles apply to marine insurance 
w ith very litt le  modification, the chie 
fication of which I  am aware being with 
reference to ratification. In  matters o 1 , ’
apparently in  the interests of the a .> 
person may become a principal by ra ’
although the agent did not insure, a”  , jjV 
purport to insure on his behalf expres. y _ 
name, i f  the agent in fact insured ° “  , Dartv 
those who might be interested, thoug her
was not at that moment ascertained; a „
exception is tha t a principal, on whose behalt an 
insurance was actually made, can * yation 
insurance, even though at the time o ej
be knows that the subject of insurance, the vessel
or whatever i t  is, has been lost. 
° f  any other exception, unless

I  am not aware 
i t  be that theIIUCOO --- j

deed-poll in the case of an insurance can o ® ed 
uP°n. not merely by the covenan ee_ w ^  b the 
m it, or other person named in , insurance
person interested, on whose^behalf th^ plainfciffs

case, but they may beare entitled to sue in this ¿ the
excluded by the terms of the contract and^ne 
real question is whether that is
Now, i t  w M h e ld  in  the case of The 
Mutual Steam ship Assurance  Assocwim» U  t 
v. N e v ill (uh i sup ), on  this ve ry  contact, that tne 
principal — such as Montgomery there
from  being sued fo r  thei PreT ^ . J i es 0f  th a t 
appears to  be a presum ption tha  ;b d as
km d are w hat may be ?h o rtlf ,  ^  beencorrelative. I f  Montgomerie cou d not h ^  ^
sued fo r the premium, or what is <1

the premium, namely, their contribution, there 
appears to be a presumption that they would not 
be entitled to sue for that which is the con
sideration for the premium, namely, the money 
insured. As Lord Blackburn said in  the case of 
The E lb in g e r Actien-G esellschaft v. O laye  (28 L.'T. 
Bep. N. S. 405; L. Rep. 8 Q. B. 316, 317), “ The 
right to sue, and liab ility  to be sued upon a con
tract are reciprocal; ”  and then he goes on to 
point out certain exceptions; then again, he says, 
“ I  must say I  th ink that the two things are 
correlative. A  man cannot make a contract in such 
a way as to take the benefit, unless also he takes 
the responsibility of it.”  The real question here 
is have the parties so contracted that Mont
gomerie and Co. cannot sue, the alternative being 
that the action should be brought in the name of 
Perry, Baines, and Co. I  have come to the con
clusion that the parties have so contracted. I  
th ink that the rules annexed to the policy and to 
the articles of association, which are incorporated 
with the policy, show that i t  was plainly the 
intention of the parties that the association 
should look to the member only for contribution, 
and should have to deal and be entitled to say 
they would deal w ith the member only, in  respect 
of the settlement of losses. Now, the member 
here is, I  think, Perry, Raines, and Co., and w ith 
respect to this particular contract, which was 
discussed in the case of The U n ited  K in g d o m  
M u tu a l S team ship Assurance A ssocia tion L im ite d  
y  N e v ill (ub i sup.) as distinguished from the 
contract discussed in W y llie ’s case (u b i sup.), the 
rule on which I  place particular reliance here is 
the arbitration clause. I t  was plainly in con
templation of the parties that all settlements 
under those policies should be made by arbitra
tion and when we have to consider who i t  is that 
the parties intend s hould be entitled to sue, i t  is 
natural to look to the clause which provides the 
machinery under which the proceedings against 
the company are to be taken. This is the arbi
tration clause : “  The sum i f  any to be paid by 
this club in  satisfaction of any claim, shall in the 
first instance be settled by the committee, and 
the member” — not “ the party entitled,”  but 
“  the member ”—“ and the member, i f  he agrees to 
accept such sum (if any) as may be allowed by 
the committee in fu ll satisfaction of his claim, 
shall be entitled to demand payment so soon as 
the amount to be paid has been so ascertained 
and settled, but not before, and payment shall 
only be claimed according to the customary mode 
of payment in  use in  t -u  club.”  Then in case of 
difference it  is to be decided by arbitrators, one 
appointed by the committee, and one by the 
member making the claim—“ Provided always, 
and i t  is hereby expressly agreed that no action 
shall be commenced or other proceedings taken 
in  any court or tribunal for recovery of any claim 
or demand under or by virtue of any policy in 
this club, unless and until the amount thereof, if  
in dispute, has been decided by arbitration ; and 
the obtaining such decision is hereby declared to 
be a condition precedent to the righ t of any 
member to maintain any such action or other 
proceeding.”  That clause has not been in 
sisted upon as an answer to the action, and 
I  refer to i t  as showing who i t  is the parties 
thought the proper person to deal w ith the

aSThen I* tu rn  to the articles of association which
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are incorporated into the contract. First, i t  is not 
perhaps immaterial to observe, though not directly 
material, that the memorandum of association 
speaks only of insurance of ships of members, 
and ships which members may be authorised to 
insure in  their own names. That leads to the 
inference that the distinction was present to the 
mind of the framer of these documents. Though 
a member may insure on behalf of somebody else, 
i t  was the member and not the person on whose 
behalf he insures that was intended. I  th ink 
the material parts of the articles of association 
are those to which reference has been made, that 
in  the interpretation clause “  member ”  means 
member of the association. Then doubt arises, 
perhaps most on the th ird  clause, and one I  w ill 
refer to afterwards: “  The association shall
consist of the several persons who shall for the 
time being be insured or protected, or shall have 
entered or agreed to enter slaps for insurance or 
protection.”  Prima facie, that would seem to 
provide that everyone who had their interest 
protected by a policy should bo in  some sense a 
member of the association. But then comes, 
“  (4) Definition of members. Every person who 
on behalf of himself or any other person or 
persons insures or enters for protection any ship 
or ships, or share or shares of a ship in the asso
ciation, shall as from the date of the commence
ment of such insurance or protection be deemed 
to have become a member of the association; ”  
and i t  appears to me that that is an express 
provision that those persons only are to be 
deemed to be members who have, on behalf of 
themselves or anybody else, insured or entered 
fcr protection any ship or ships. Then comes, 
“  (40) Every engagement or liab ility  of a member 
of the association in respect of any insurance 
or protection, shall for all purposes relating to 
enforcing such engagement or liab ility, be deemed 
to be an engagement or liab ility  by or on the 
part of such member to the association, and not 
to any other member or members, and all moneys 
payable thereunder shall be paid to the associa
tion.”  “  (41) A ll claims in respect of insurances 
or protection shall be made and enforced against 
the association only, and not against any members 
thereof.”  Now come the words which at first 
sight appear to me to lead to a different con
struction : “  But the association shall not be 
liable to any member or other person for the 
amount of any loss, claim, or demand, except to 
the extent of the funds which the association is 
able to recover from the members or persons 
liable for the same, and which are applicable 
to that purpose; ”  but, although prim a facie 
“  member or other person ”  there would mean 
member or person interested, it  appears to me to 
be consistent w ith that clause that the words, 
“  liable to any member or other person,”  include 
liab ility  to' the other person through the 
hands of the member. I t  is most material to 
point out that in  the case of The United Kingdom 
Mutual Steamship Assurance Association Limited 
v. Nevill (ubi sup.), Fry, L. J. expressly deals with 
those words, and, after considering the terms of 
the policy, points out what in his judgment those 
words, “  member or other person,”  mean, member 
or other person succeeding to or representing a 
member in  the same way as personal representa
tives, or a trustee in bankruptcy, or a similar 
succession of that kind.

I t  only remains on this point to refer shortly 
to the judgment in  that case. The Master 
of the Rolls there says (19 Q. B. Div. p. 115): 
“  I  th ink that, in  the case of such a con
tract as this under seal, i t  is not allowable to 
go behind the instrument to make undisclosed 
principals responsible, because they are not 
parties, and have not attached their seals to the 
contract under seal.”  I  mention that to point 
out that I  am not sure that the Master of the 
Rolls really based his judgment on that con
sideration. I f  there had been a deed inter partes, 
i t  would have been an answer at once, that 
Montgomerie and Co. were not parties to the 
deed. I  mention that to show that I  th ink that 
is not the ground of the decision on which I  
proceed. Then the Master of the Rolls says: 
“ The association can only sue the member as an 
assured for what is equivalent to the premium. 
I t  seems to follow that i f  they cannot sue him 
as an insurer, neither can they sue the person 
who is alleged to be his undisclosed principal as 
an insurer. I f  such person can be sued at all, 
i t  must be as an assured, for what is equivalent 
to the premium. But can he be so sued ? ”  and 
he goes on to give judgment to the effect that 
the principal corresponding to Montgomerie and 
Co. in  this case could not be sued for contribu
tions, and then he says, “  I  do not th ink that he 
is a party to the contract as an undisclosed 
principal, although he may be a cestui que trust 
in respect of the proceeds the member may 
receive. Not being a party, he cannot sue or be 
sued on the contract.”  The only point for 
decision in that case was whether he could bo 
sued, but the Master of the Rolls does in  terms 
say that he cannot sue. Fry, L.J. appears to 
take the same view, though I  cannot find that 
either he or Lopes, L.J. expressed any view on 
that particular point. Fry, L.J. does deal ex
pressly, as I  say, w ith  those words, “  member 
or other person,”  and he says: “  I t  is true 
that in  art. 41, the expressions ‘ or other 
person ’ and ‘ or other persons ’ follow the words 
‘ member or members ’ ; but these words are, I  
think, used as equivalent to executors, adminis
trators, or assigns.” Then in the case of Great 
Brita in  100 A 1 Steamship Insurance Association 
v. Wyllie (60 L. T. Rep. N. S. 916; 6 Asp. Mar. 
Law Cas. 398; 22 Q. B. Div. 710), and in  the judg
ment delivered by Mathew, J. in the case of the 
Ocean Iron Steamship Insurance Association 
Limited v. Leslie (57 L. T. Rep. N. S. 722; 6 Asp. 
Mar. Law Cas. 226 ; 22 Q. B. Div. 722, note), the 
question arose upon a totally different form of 
policy, namely, a Lloyd’s form of policy, and a 
different conclusion was arrived at, and the deci
sion in  Nevill’s case was expressly stated to be 
entirely consistent w ith the decision in Wyllie’s 
case, and the decision in the former case was put 
in Wyllie’s case by the Court of Appeal, and by 
Mathew, J. in Leslie’s case on the ground that 
the parties had contracted themselves out of the 
right which the association had to sue N ev ill; 
and tho general rule of law, but for that express 
contract, would have been that Nevill could 
have been sued, as i t  was held that Wyllie and 
Leslie could be sued for their contributions. For 
these reasons I  th ink that this action cannot be 
maintained by the plaintiffs Montgomerie and 
others Against the United Kingdom Mutual 
Steamship Assurance Association; that disposes
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of the action altogether, and judgment must be 
for the defendant association.

Judgment fo r defendants.
Solicitors for the plaintiffs, Stokes, Saunders, 

and Stokes.
Solicitors for the defendants, Parker, Garrett, 

and Parker.

Feb. 10 and 11, 1891.
(Before M athew, J.)

H ick  v. Rodocanachi, Sons, and Co. and 
others, (a)

Charter-party — Cesser clause — B ill of ladin9~~ 
Demurrage—Delay caused by strikes Liabi i  y 
of consignee of cargo.

In  determining what is a reasonable time fo r dis
charging a vessel only those circumstances an 
conditions which ordinarily exist in  the por of 
discharge are to be taken into account, ana no 
circumstances which cannot ordinarily be foreseen 
when the contract of carriage is made, sue i as 
strikes See «.

A charter-party provided that a vessel therein named 
should proceed to a port in  the sea of Azof, cm 
having there loaded a cargo of wheat shou 
proceed to a port in  the United Kingdom to ais 
charge ; that the charterer’s liab ility should cease 
when the cargo was shipped, the owner or is 
agent having an absolute lien on the ■'or
freight, dead freight, demurrage, amdlMhwrage 
at the port of discharge; that the 188j bi J 
lading should be used under the charter, an i  
conditions form part thereof ■ . .

The master signed bills of lading m the J° 
prescribed by the charter, but they contame _ 
reference to the charter nor any clause w ic 
would relieve the consignees of the cargo from loss 
to the ship occasioned by strikes; ^f f t i twasp  
vided that the goods were to be applied fo r 
twenty-four hours of the ship’s arrival, o 
the master was to be at liberty to put in  o g 
and land the same at the risk and expense of the 
owners. . „ „ j tip

The vessel arrived in  London on Aug. 1 > 
discharge of the cargo proceeded from e 
the 20th Aug., when the dock labourers employed 
by the consignee of the cargo to dis ■ ..
vessel struck. In  consequence of t e until 
discharge of the vessel was not completed until

Held, )h a tSunder the clause of the charterabove set 
out, the lia bility of the charterers had ceased, 
that the consignees of the cargo were i  /  
loss occasioned by the detention of ’
they had not discharged the vessel within areas
able time. , , . ..»

T his action was brought by the 
owner of the s.s. Derwentdale, to recover 
defendants the sum of 7211. 7s. as demurrage and 
damages for the detention of that ve • „ „ „

By a charter-party dated the 18th June J88y 
'«'d made between the plaintiff, as °vvn ^
Benoenidole, of the one part, and , , 0f ^he
Rodocanachi, Sons, and Oa, freighters, ot^the 
other part, i t  was agreed that the Constan_
^vith all convenient speed proceea *
tmople, and as there ordered to a sa P f 
Sea of Azof, and there load always afloat trom
~ W B ^ t e d  by  W . H . H o r s fa ll , Esq., B a rr is te r-a t-L a w .

the factors of the said freighters, a fu ll and com
plete cargo of wheat, and being so loaded should 
therewith proceed to a safe port in  the United 
Kingdom and there deliver always afloat, &c. 
The cargo to be brought and taken from along
side the steamer at freighter’s expense and risk, 
but the crew to render all customary assistance 
in hauling lighters alongside. Twelve running 
days, Sundays excepted, are to be allowed the 
said freighters (if the steamer be not sooner 
despatched) for sending the cargo alongside and 
unloading, but in no case shall more than six 
running days, Sundays excepted, be allowed for 
unloading, and ten days on demurrage over and 
above the said lay days at fourpence per ton on 
the steamer’s gross register tonnage per running 
day. The freighter’s liab ility  on this charter to 
cease when the cargo is shipped (provided the 
same is worth the freight, dead freight, and 
demurrage on arrival at the port of discharge), 
the owner or his agent having an absolute lien on 
the cargo for freight, dead freight, demurrage, 
lighterage at port of discharge and average. 
The 1885 b ill of lading to be used under the 
charter, and its conditions to form part hereof.

The vessel duly proceeded to Constantinople, 
and was from there ordered to Taganrog, where 
she was loaded w ith a cargo of wheat in bulk by 
the defendants, Rodocanachi, Sons, and Co. The 
master of the vessel signed and delivered to the 
said defendants five bills of lading for the said 
cargo in  the form prescribed by the charter- 
party.

The bills of lading contained no reference to the 
charter-party, and no time was stipulated for the 
discharging the carero, nor did they contain any 
exemption which would relieve the receivers of 
the cargo from loss occasioned by strikes. They 
did, however, state that the goods were to be 
applied for w ithin twenty-four hours of the ship’s 
arrival and reporting at the Custom House, 
otherwise the master or agent was to be at liberty 
to put into lighters or land the same at the risk 
and expense of the owners of the goods.

The bills of lading were duly indorsed by the 
defendants Rodocanachi, Sons, and Co., to the 
defendants, Raymond and Reid.

The Derwentdale arrived in London on Aug. 
14th, 1889, was reported at the Custom House 
on the same day, and on the morning of the 
16th began to discharge her cargo; this con
tinued until the 20th, when the dock labourers 
employed by the defendants, Raymond and Reid, 
to discharge the vessel, struck. The labourers 
continued out on strike u n til the 16th Sept., when 
they resumed work, and the discharge of the 
vessel was completed on the 18th Sept. The cargo 
was thus received by the consignees upon three 
days before the strike, and upon three days after 
i t  had concluded.

On behalf of the defendants, Rodocanachi, Sons, 
and Co., the defence was set up that their liab ility  
for demurrage or for damages for detention of the 
vessel ceased under the charter-party when the 
cargo was shipped.

The defendants Raymond and Reid pleaded 
that the delay was caused by the pla intiff not 
performing his part of the discharge, and in the 
alternative that the strike of the dock labourers 
caused the delay in the discharge of the vessel, 
and that these defendants were not liable, such 
delay being beyond their control.
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Barnes, Q.C. and Robson appeared for the 
plaintiff.

Reid, Q.C. and Iloilams for the defendants 
Rodocanachi, Sons, and Co.

Bucknill, Q.C. and Lech for the defendants 
Raymond and Reid.

The further facts and arguments appear fu lly  
from the judgment.

M athew , J.—This is an action brought by the 
plaintiffs, the owners of a ship called the Derwent- 
dale, to recover demurrage and damages for the 
detention of the vessel. The defendants are 
Rodocanachi, Sons, and Co., the charterers of the 
vessel, and a firm  of Raymond and Reid, who 
were the consignees of the cargo under several 
bills of lading. The vessel was chartered under 
a charter-party, known as the Azof charter- 
party of 1878, to bring home a cargo of grain 
from a port in the Sea of Azof; the vessel 
proceeded to Taganrog, loaded her cargo and 
arrived w ith i t  at the M illw all Docks on the 14th 
Aug. 1889. She had seven days w ithin which to 
discharge her cargo, and the discharge proceeded 
from the 15th Aug. down to the 20th. Then the 
strike occurred, and the ship remained undis
charged until the 18th Sept, following, when the 
strike terminated. This action is brought to re
cover demurrage in the terms of the charter-party, 
and damages for the detention of the vessel 
under those circumstances. The charter-party 
contained two clauses which are material for the 
purposes of this case. The first was clause 16, 
which was in the following terms : “  The freigh
ters’ liab ility  on this charter to cease when 
the cargo is shipped, provided the same is 
worth the freight, dead freight, and de
murrage on arrival at port of discharge, the 
owner or his agent having an absolute lien on the 
cargo for freight, dead freight, demurrage, lighter
age at port of discharge, and average.”  That 
clause was in print, and the other clause was as 
follows : “  The 1885 b ill of lading to be used 
under this charter, and its conditions to form part 
hereof.”  Now, i t  appeared that there were two 
forms of b ill of lading known as the 1885 b ill of 
lading, which had been prepared in that year by 
a committee of merchants, and used under this 
Azof charter-party. The first of those forms 
was known as the cargo b ill of lading, and that 
was used where the entire cargo was consigned 
to one consignee. The other form of b ill of 
lading was known as the berth b ill of lading, and 
that was used where the cargo was divided into 
separate parcels and a b ill of lading obtained on 
each of those parcels. In  this particular case 
the cargo was divided into five different parcels, 
and a b ill of lading given in the same form in 
respect of each of these parcels. Now, as I  have 
stated, under the charter-party in this case there 
was a lien for demurrage under the clause that I  
have referred to. The cargo b ill of lading is an 
echo of the charter-party—that is, i t  incorporated 
its terms and would have given a lien for demur
rage, therefore, to the owners on the cargo upon 
its arrival at the port of discharge. The berth 
b ill of lading did not incorporate the terms of the 
charter-party, but i t  contained a clause in some 
respects more advantageous to the shipowner—a 
clause which bound the consignee, after twenty- 
four hours’ notice, to discharge the cargo upon its 
arrival, and enabled the owner in the event of

default to shoot the cargo into lighters, or land i t  
at the expense of the consignee, and that b ill of 
lading further gave a lien by a subsequent clause 
for any charges that were so incurred. From 
the circumstances that occurred in this case, the 
berth b ill of lading being used, there was no lien 
for demurrage, and the case as presented for the 
plaintiffs took this form. I t  was said that this 
was an action against Rodocanachi and Co. for re
quiring the captain to sign a b ill of lading in the 
berth form and thereby depriving the owner of 
the ship of the benefit of the charter-party, 
which would have given him a lien for demurrage. 
When the case was presented in this ingenious 
shape, my attention was at once called by Mr. 
Reid, on behalf of Rodocanachi and Co., to the fact 
that no such case was raised on the pleadings. 
That does not appear to be a matter of much im 
portance, as one does not always expect to find 
the case raised on the pleadings ; but Mr. Reid 
further pointed out that this suggestion was 
never even made in  the course of correspondence 
that passed between the parties, and i t  was not 
until the case came into court that there had 
ever been the slightest intimation of such a 
complaint. He said, further, that he was in a 
position to show that the two bills of lading were 
used indiscriminately, and an instance was given 
in which, under a charter-party in this form, the 
plaintiffs’ captain had signed bills of lading in 
the form of the berth b ill of lading, and not the 
cargo b ill of lading.

I t  was understood at first that there should be an 
adjournment to permit fuller evidence to begone 
into on this important p o in t; but i t  was thought 
advisable to exhaust the evidence that was avail
able upon this subject, and I  had called before me 
Mr. Rodocanachi on behalf of the defendants, and 
Mr. H ick and Mr. Phillips for the shipowner. 
Mr. H ick was the broker for the shipowner, and 
Mr. Phillips was his managing man, and the 
person who had the conduct of the transaction in 
respect of this charter-party. Mr. Rodocanachi 
spoke not merely of the course of business and 
the use indiscriminately of either form of b ill of 
lading, but he went further and spoke of an 
arrangement between himself and Mr. H ick or 
Mr. Phillips that either might be used. Neither 
Mr. H ick nor Mr. Phillips remembered any such 
conversation, but the latter admitted that he 
considered that under a charter-party in this 
form either b ill of lading might be used, and 
that that was the mercantile understanding. 
Upon that Mr. Barnes very properly abandoned 
the notion of giving any further evidence upon 
the subject, and was content to allow the case to 
stand on the evidence of Mr. Phillips. Then 
Mr. Barnes, laying aside such details as the 
understanding of business men or commercial 
conjectures as to the course of business, argued 
a point of construction, and from a conveyancing 
point of view proceeded to point out that it  
would be absurd and ridiculous to suppose that 
under a charter-party in this form i t  could be 
possible to make use of any b ill of lading but a 
cargo b ill of lading, because, he said, under 
clause 16 the shipowner secured alien for demur
rage, and surely i t  was inconsistent and absurd 
to suppose that in the same instrument you 
should have another clause which would take 
away from him what the previous clause had 
given. But, when one comes to look at both forms
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of the b ill of lading, one fails to see any absur
d ity or any inconsistency, because under the 
berth b ill of lading, as 1 have mentioned already, 
there was the very important clause which, i f  it  
did not give a lien for demurrage, protected the 
owner of the ship under ordinary circumstances 
from any demurrage being incurred for any 
detention of the vessel, as i t  gave the owner the 
right to discharge the cargo at once, and to dis
charge i t  at the expense of the consignee. I  see 
no difficulty whatever, therefore, in incorporating 
the berth b ill of lading as the one admitted to be 
properly described as the 1885 b ill of lading 
w ithin this charter-party. I t  follows from that 
that, under the cesser clause, the liab ility  of 
Rodocanachi and Co. was at an end when the 
cargo arrived at the M illwall Docks. That dis
poses of the case against them, and my judgment, 
so far as they are concerned, must be for them 
with costs.

Then we come to the case against the other 
defendants Raymond and Reid, who were the 
consignees of the cargo under the five bills 
° f  lading which had been signed by the cap- 
fain. Mr. Bucknill, who appeared for these 
defendants, took two points. He said that the 
contract, contained in the berth b ill of lading 
imposed concurrent obligations upon the ship
owner and consignee—the obligation that ea.cn 
should take the part imposed upon him with 
reference to the discharge of the cargo. How, 
what had been done w ith reference to the dis
charge of the cargo ? An arrangement had been 
made w ith the dock people that the cargo should 
he discharged by them, and the strike intervening 
stopped the operations of the dock people, and 
je it the consignees without the aid they expected 
m unloading the ship. But, said Mr. Bucknill, 
there being concurrent obligations i t  was incum
bent on the owner of the ship to trim  the cargo, 
and the owner of the ship had himself come to 
an arrangement with the dock people that the 
trimming should be done by the dock people, and 
the strike affected the trimming as i t  affected the 
subsequent discharge, and therefore the plaintiff, 
the shipowner, was not in  a position to recover 
as he was not ready and w illing to take his part 
in the discharge of the vessel. I  have evidence 
rV«?re 111 e, which satisfies me, that there was no 

uhculty about trimming the cargo, and the ship
owner had on board abundant help for that pur-
DOsa i ,  _____ j. i-nn.h i-

,u tr  naa on board abundant neip ior 
Pose, and the difficulty arose, not from the mabi- 
“ ty to trim  the cargo, but that, i f  the cargo had

cen trimmed, i t  could not have been discharged 
Deca«~- n • ’ •« 11 _ _i_ i«L/\iiTinT*ar lb UUUia IJ.UÜ liai V wuu**----1------o
* * * * *  of the strike among the dock labourers.

hen he said there is a second point. Agreed 
lnat the contract in  the b ill of lading was a con- 
'U'act that bound the consignee to discharge the 
cargo w ith in  a reasonable time, what is a reason- 
j, ® time? He contended that in  ascertaining 
j . , * 1 .it is necessary not only to have regard to 
he circumstances in  the contemplation of both 

f  J“'®  at the time the contract was entered into, 
put further to consider the circumstances attend
e s  the discharge : and as i t  would be unreason- 
«h i?  exPect that the consignees in  this case 
■ i °h i'I anticipate the strike and the difficulties 

at followed from it, they have discharged the 
argo in  a reasonable time, seeing that they were 

prevented from doing so earlier by circumstances 
eyond their control. In  support of this curious 

Proposition of law that the word “  reasonable
Vo1* VU., N. S.

must be ascertained w ith reference to unexpected 
circumstances that arise at the time the cargo 
was to be discharged, Mr. Bucknill referred to 
the well-known case Postlethwaite v. Freeland 
(42 L. T. Rep. N. S. 845; 4 Asp. Mar. Law 
Cas. 302 ; 5 App. Cas. 599), and to certain 
expressions of the Lord Chancellor in  deliver
ing his opinion in  that case. When those 
expressions are looked at carefully, and further, 
when thejudgmentof Lord Blackburn is examined, 
it  is perfectly clear that the House of Lords 
never proposed to lay down any such proposition 
of law. I f  what Mr. Bucknill contended for was 
the law, the great majority of the cases that have 
been decided on this subject must have been 
decided the other way. I  am satisfied that the 
consignees took upon themselves the burden here 
of discharging the ship w ithin a reasonable time, 
that is to say, they undertook to supply .all the 
appliances ordinarily required for the discharge 
of the ship in  the port of London. That obliga
tion they proposed to discharge by employing the 
dock people. Unfortunately for them, their con
tract w ith the dock people, as I  gather from the 
correspondence, relieved the dock people from 
liab ility  in the event of a strike, and they have 
no remedy against the dock people and could not 
compel them in any way to carry the contract 
out. But the obligation remained the same on 
them, and that obligation they have failed to 
discharge. These circumstances were not fore
seen ■ nobody dreamt at the time the contract 
was entered into of a strike, and the consignees 
did not protect themselves from the consequences 
of a strike, and the obligation therefore falls upon 
them to discharge the ship. I t  is no doubt a 
hard case upon them, but under the circum
stances my judgment must be for the plaintiff 
for the amount of demurrage and damages for
detention. Judgment fo r the pla intiff.

Solicitors for the plaintiff, Downing, Holman,

Solicitors for the defendants Rodocanachi, 
Sons, and Co., Hollams, Sons, Coward, and
Hawhsley.

Solicitors for the defendants Baymond 
Beid, Lowless and Co-

and

PROBATE, DIVORCE, AND A D M IR ALTY  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
Tuesday, Dee. 9,1890.

(Before the E ight Hon. Sir J ames H annen.) 
T he A sia, (a)

Collision-H igh Court-County C ourt-C osts- 
Amount of c la im s County Courts Admiralty 
Jurisdiction Act 1868 (31 #• 32 Viet. c. 71), « . 3 
and 9).

Where successful plaintiffs in  a collision action in 
stituted in  the High Court recover less than 3001., 
they w ill not in  the absence of special circum
stances be allowed costs of the action or reference. 

T his was a motion by the p la in tiffs  in  a collision 
action in  rem, asking the court to  confirm the 
registrar’s report and to condemn the defen
dants in  the costs of the action and reference.
/L 'unrio rted  b y T - P. A sp in a ll  and B0TLEK A s f in a ll , Esqrs.,
w  Barns tero-at-Law.

E
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The collision occurred on the 15th Sept. 1890, 
in the river Thames, between the plaintiffs’ 
fishing smack Oswald Tomlin, and the defen
dants’ steamship Asia. The Oswald Tomlin was 
lying hove-to when she was run into and sunk by 
the Asia.

The defendants admitted liab ility  subject to a 
reference.

The action was instituted in  the sum of 500i. 
A t the reference the p la in tiff claimed 386Z. 2s., 
of which the registrar allowed 218Z. 17«.

The defendants had previously paid 200Z. into 
court, and on the issuing of the report sent the 
plaintiffs a cheque for 18Z. 17»., and consented to 
their taking the 200Z. out of court.

County Courts Adm iralty Jurisdiction Act 
1868 (31 & 32 Y ict. c. 71):

Sect. 3. Any County Court having Admiralty ju ris
diction shall have jurisdiction and all powers and 
authorities relating thereto to try  and determine, sub
ject and according to the provisions of this Act, the 
following causes (in this Act referred to as Admiralty 
causes) : (3.) As to any claim for damage to cargo or 
damage by collision, any cause in which the amount 
claimed does not exceed three hundred pounds.

Sect. 9. I f  any person shall take in the High Court of 
Admiralty, or in  any Superior Court, proceedings which 
he might without agreement have taken in a County 
Court except by order of the judge of the High Court of 
Admiralty or of such Superior Court or of a County Court 
having Admiralty jurisdiction, and shall not recover a 
sum exceeding the amount to which the jurisdiction of 
the County Court in tha t Admiralty cause is limited by 
this A c t; and also i f  any person without agreement 
shall, except by order as aforesaid, take proceedings as 
to salvage in the High Court of Admiralty, or in any 
Superior Court, in respect of property saved, the value of 
which when saved does not exceed one thousand pounds, 
he shall not be entitled to costs, and shall be liable to be 
condemned in costs, unless the judge of the High Court 
of Admiralty, or of a Superior Court before whom the 
cause is tried or heard, shall certify that i t  was a proper 
Admiralty cause to be tried in  the High Court of Admi
ra lty of England or in  a Superior Court.

Fletcher for the plaintiffs.—The plaintiffs ask 
for confirmation of the report and the costs of 
the action and reference. They have recovered a 
substantial sum of money, and were justified in 
proceeding in the H igh Court. Costs are in  the 
discretion of the court:

The W illiam ina, 3 P. Div. 97;
Tennant v. E llis , 43 L. T. Kep. N. S. 506 ; 6 Q. B.

Div. 46.
Butler Aspinall, for the defendants, contra.— 

The plaintiffs should have instituted this action 
in the County Court. I f  so, the court ought in 
its discretion to refuse to give them any costs : 

The Herald, 63 L. X. Rep. N. S. 324 ; 6 Asp. Mar.
Law Cas. 542.

The present application was unnecessary, as we 
consented to their taking the 200Z. out of court, 
and gave them a cheque for the balance.

Fletcher in reply.
Sir James H annen.—This case does not seem 

distinguishable from The Herald (ubi sup.], and 
I  agree w ith  Butt, J., that i t  lies upon suitors 
who have instituted proceedings in  the Superior 
Court to show special circumstances justifying 
their conduct. No special circumstances have 
been shown here. I  have been asked to extend 
indulgence to the p la in tiffs ; but I  am unable to 
do that, as I  must administer justice upon some 
principle. The only hesitation I  have felt is, 
whether or not costs should be allowed on the 
County Court scale. But I  do not feel justified

in  adopting any other rule than that laid down 
by Butt, J., viz., that the proceedings having been 
taken in the Superior Court when they might 
have been instituted in the County Court, the 
plaintiffs are not entitled to any costs whether of 
the action or of the reference. I  also condemn 
the plaintiffs in the costs of the motion.

Solicitors for the plaintiffs, Todd, Dennes, and 
Lamb.

Solicitors for the defendants, Pritchard and 
Sows.

Tuesday, Bee, 16,1890.
(Before the Right Hon. Sir J ames H annen.)

T he U mbilo. (a)
Collision—Limitation of liab ility—Steamship- 

Tonnage—Navigation spaces—Merchant Ship
ping Act Amendment Act 1862 (25 I f  26 Viet, 
c. 6:3), s. 54—Merchant Shipping Act 1867 (30 & 
31 Viet. c. 124), 8. 9—Merchant Shipping (Ton
nage) Act 1889 (52 & 53 Viet. c. 43), s. 3.

The owner of a steamship in  limiting his liab ility  
is not entitled, in  calculating the tonnage upon 
which his liab ility is based, to deduct the naviga
tion spaces mentioned in  sect. 3 of the Merchant 
Shipping (Tonnage) Act 1889.

T his was an action for lim itation of liab ility  by 
the owners of the British steamship Umbilo 
against the owners of the barque Ethel and 
others.

The collision in  respect of which lim itation of 
liab ility  was sought occurred on the 24th June 
1890 between the Umbilo and the Ethel. The 
Ethel sank.

In  a damage action by the owners of the Ethel, 
her cargo and her master and crew, against the 
owners of the Umbilo the latter admitted 
liability.

The plaintiffs in  the present action sought to 
lim it their liab ility  to 14.777Z. 8s. 9d., such sum 
being 81. per ton on the gross tonnage of 
1847T8 tons, the alleged gross tonnage of the 
Umbilo without deduction on account of engine 
room.

According to the register of the Umbilo. her 
gross tonnage was 1922'82 tons, of this 6086 tons 
was for space solely appropriated to the berthing 
of the crew under the Merchant Shipping Act 
1867, sect. 9, and 1478 tons was for space used 
exclusively for the accommodation of the master, 
and for space used exclusively for chart room 
and boatswain’s stores, referred to in sect. 3 of 
the Merchant Shipping (Tonnage) Act 1889.

The plaintiffs, in  arriving at their alleged gross 
tonnage of 184718 tons, deducted from 1922-82 
tons, the two figures above referred to, 60 86 and 
1478 tons.

The defendants by their defence denied that 
the plaintiffs in  calculating their gross tonnage 
were entitled to deduct the 14-78 tons under the 
Merchant Shipping (Tonnage) Act 1889.

The following Acts of Parliament are material 
to the decision:—

Merchant Shipping Act Amendment Act 1862: 
Sect. 54. The owners of any ship, whether British or 

foreign, shall not . . . be answerable in damages
. . .  in respect of loss or damage to ships, goods, 
merchandise, or other things . . . to an aggregate
(o) Reported by J. P. Aspinall and Butleb Aspinall, Esqrs.,

Barristers-at-Law.
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amount exceeding eight pounds for each ton of the 
ship’s tonnage; such tonnage to be the registered tonnage 
in the case of sailing ships, and in the case of steamships 
the gross tonnage without deduction on account oi 
engine-room.

Merchant Shipping Act 1867 :
Sect. 9. The following rules shall be observed w ith 

respect to accommodation on board British ships (that 
is to say): (1.) Every place in any ship occupied by 
seamen or apprentices and appropriated to their use 
shall have for every such seaman or apprentice a space oi 
not less than seventy-two cubic feet and of not less than 
twelve superficial feet measured on the deck or floor oi 
such place. (3.) No such place as aforesaid shall be deemed 
to be such as to authorise a deduction from registered 
tonnage under the provisions hereinafter contained, 
unless there is in use in the ship one or more properly 
constructed privy or privies for the use of the crew.

Merchant Shipping (Tonnage) Act 1889 :
Sect. 3. In  measuring or remeasuring a ship for the 

purpose of ascertaining her register tonnage the following 
deductions shall be made from the space included in  tne 
measurement of the tonnage : (a.) In  the case of a snip 
wholly propelled by sails, any space set apart and used 
exclusively for the storage of sails. (6.) In the case oi 
any ship : (i.) Any space used exclusively for the accom
modation of the master ; (i i .) any space used exclusively 
for the working of the helm, the capstan, and the 
anchor gear or for keeping the charts, signals, and other 
instruments of navigation and boatswain’s stores ; an 
(Hi.) the space occupied by the donkey-engine an 
boiler i f  connected w ith the main pumps of the> s*uP;

Sect. 7. This Act may be cited as the Merchant 
Shipping (Tonnage) Act, and shall be construed as one 
w ith  the Merchant Shipping Act 1854 and the Acts 
amending the same.

Lauris ton Batten  for the plaintiffs. The pla'n- 
tiffs’ figure of 1847T8 tons is correct, in  I  he 
Franconia  (4 Asp. Mar. Law Cas. 1 ; 39 J' * 
Rep. N. S. 57; 3 P. Div. 164) it  was held, that 
similar words to those in sect. 3 of the Merchant 
Shipping (Tonnage) Act 1889 entitled ship
owners in  lim iting  their liab ility  to the deductions 
mentioned in sect. 9 of the Merchant Shipping 
Act 1867. A  steamer’s liab ility  ought to be ca - 
dilated upon her register tonnage, plus  her engine- 
room space. The Merchant Shipping (Tonnage) 
Act 1889, sect. 7, provides that i t  is to be read as 
one w ith the earlier Merchant Shipping Acts, ana 
i f  so, its provisions are applicable to the statutory 
enactments dealing w ith a shipowner s “ abI.1 A  
I t  is clear that a sailing ship is entitled to these 
deductions, and if  so, there is no reason why a 
steamship should not have the same privilege.

B u tle r A sp ina ll, for the defendants, contra.—  
Having regard to the fact that the deduction 
spoken of in  sect. 9 of the Merchant Shipping Act 
1867 have been allowed for so many years, we do 
Hot propose to contest the plaintiffs rign 
deduct the 60'86 tons. I t  is, however, contended 
that they are not entitled to any deductions under 
the Merchant Shipping (Tonnage) Act 1889.
Act does not in  any way deal w ith lim itation of 
liability. By the express provisions ot sect. M  or 
the Merchant Shipping Act Amendment Act 
1862, a steamship’s “ gross tonnage is made the 
j^asis of her owners’ liability. Sect. 3 ° 
Merchant Shipping (Tonnage) Act 1889 deals 
solely w ith register tonnage. A  distinctio 
between gross and register tonnage has always 
been drawn in the Merchant Shipping • 
This distinction was present to the mind.of the 
Legislature when passing the Merchant Shipping 
(Tonnage) Act 1889, because in sect. 4 there are 
Provisions dealing w ith gross tonnage, t  he Act 
° f 1889 was passed to ascertain a ship s tonnage

for the purpose of port and harbour dues. These 
dues are based upon register tonnage. The 
deductions in sect. 3 are in favour of shipowners 
in  respect of such dues.

Batten in reply. Cur. adv. vult.
Dec. 16.—Sir James H ansen.—This is a suit by 

the owners of the steamship U m b ilo ,io r  lim itation 
of liab ility  in respect of the damage caused to 
the defendants’ barque E th e l by a collision 
between that vessel and the U m bilo , without the 
actual fault of the plaintiffs. The question in the 
case is, what deductions should be made from the 
gross tonnage of the U m b ilo  in  computing the 
amount to which the plaintiffs’ liab ility  should be 
limited. By the Merchant Shipping Act of 1862, 
sect. 54, i t  is enacted, that the estimated 
tonnage is to be, “  in  the case of steamships, the 
gross tonnage without deduction on account of 
engine-room.”  I t  was not disputed that the 
plaintiffs were entitled, in  computing the gross 
tonnage of their vessel, to deduct the space solely 
appropriated to the berthing of the crew ; but 
they contended that they are entitled to certain 
other deductions under the Merchant Shipping 
(Tonnage) Act 1889. By sect. 3 of that Act i t  is 
enacted, that, “  In  measuring or remeasuring a 
ship for the purpose of ascertaining her register 
tonnage, the following deductions shall be made 
from the space included in the measurement of the 
tonnage : (i.) Any space used exclusively for the 
accommodation of the master, (ii.) Any space used 
exclusively for the w orking of the helm, the 
capstan, and the anchor gear, or for keep
ing the charts, signals, and other instruments 
of navigation, and boatswain’s stores.”  For 
the defendants i t  was argued, that this 
enactment did not apply to the computation 
of the “  gross tonnage,”  upon which the] liab ility  
of the owner is based and it  appears to me that 
that argument is well founded. By sect. 1 of the 
Act of 1889 i t  is enacted that, “  In  the measure
ment of a ship for the purpose of ascertaining her 
register tonnage, no deduction shall be allowed 
in respect of any space which has not first been 
included in the measurement of her tonnage, 
i  e in her gross tonnage ; but, as I  have already 
pointed out, that gross tonnage affords the 
measure of the shipowners’ liability, lhe  deduc
tions claimed by the plaintiffs must therefore be 
reduced by 14’78 tons.

Solicitors for the plaintiffs, Waltons, Johnson,

^S o lic ito rs  fo r the defendants, Botterell and 
Roche.

Monday, Jan. 19, 1891.
(Before the B ight Hon. Sir J ames H annen and 

B utt, J.)
T he CKESSiNGioN. (a)

Carriage of goods—Charter-party—B ill of lading 
—Damage 'to cargo—Perils of the sea—Certifi
cate—Surveyor.

Where by the terms of a b ill of lading shipowners 
are relieved from liability fo r damage to cargo 
when caused by “ perils of the sea and accidents 
of navigation, even when occasioned by the negli
gence, defauM, or error in  judgment of the pilot,

•ATEeDOrted by d  Y. Aspinall and Betleb Aspinall, Esqrs.,
Beportea uy Barristers-at-Law.
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master, mariners, or other servants o f the ship
owners,”  and the cargo is damaged by sea-water 
getting in to the hold through an iron  rive t being 
loosened by stress o f weather, a fa c t which the 
master discovers du ring  the voyage but neglects to 
remedy and thereby perm its the damage to be 
largely increased, such damage is covered by the 
above exceptions, and the shipowners are not 
liable fo r  any po rtion  o f it.

Where by the terms o f a charter-party the ship i3 
to be properly dunnaged to the satisfaction o f a 
surveyor, who is to give a certificate thereof to the 
charterers, the g iving o f such certificate does not 
release the shipowners from  the ir obligation to 
make the ship seaworthy by proper dunnaging. 

T his was an appeal by the defendants-in a damage 
tc cargo action from a decision of the judge of 
the County Court of Yorkshire holden at Kings- 
ton-on-Hull.

The cargo in  question consisted of sacks of 
wheat, and was shipped at San Francisco on 
board the defendants’ steamship Cressington for 
carriage to a safe port in  the United Kingdom.

By the terms of the b ill of lading, of which the 
pla intiff was the holder, the shipowners were 
relieved from liab ility  for loss of or damage to 
cargo caused by the “  act of God, perils of the 
sea, fire, barratry of the master and crew, 
enemies, pirates, assailing thieves, arrest and 
restraint of princes, rulers, and people, collision, 
stranding, and other accidents of navigation 
excepted, even when occasioned by the negli
gence, default, or error in judgment of the pilot, 
master, mariners, or other servants of the ship
owners.”

In  the margin of the b ill of lading were the 
words “  all other conditions as per charter- 
party.”  The charter-party contained the same 
excepted perils as the b ill of lading, and also the 
clause:

Vessel to be properly stowed and dunnagod; and 
certificate thereof and of good general condition, draft 
of water, and ventilation, to be furnishod to charterers 
from H. W. Watson, surveyor. I f  the captain or 
charterers be dissatisfied w ith the certificate given the 
matter in disputo shall at once be submitted to two 
other regular port marine surveyors, one chosen by the 
captain and one by the charterers, who, if  they cannot 
agree, may call upon a th ird  surveyor ; a majority deci
sion and certificate shall determine the matter in 
dispute.

The cargo was shipped by the charterers and 
carried to Queenstown, where i t  was bought by 
the plaintiffs, and thence ordered to Hull, where 
the Cressington arrived on the 3rd Dec. 1889.

The vessel before leaving San Francisco was 
surveyed by Mr. Watson, who made the following 
report: “  Entitled to fu ll confidence. Can carry 
a dry and perishable cargo, and is a good risk for 
underwriters.”

On the arrival of the Cressington at H u ll it  
was found that a portion of the cargo was 
damaged by sea-water, which had got into the 
hold through a rivet-holo in  a stringer plate in 
the ’tween decks. The rivet in question was a 
rivet attaching one of the stanchion bars to the 
deck. This stanchion was at the other end fixed 
to and supported the bulwarks. W hilst rounding 
Cape Horn the rivet was by the straining of the 
ship twisted and loosened, causing the stanchion 
bar to spring, and in course of time this cracked 
the bed of cement in which the foot of the 
stanchion was fixed. The result of this was that,

as the stanchions spring from the waterways, the 
sea-water got down through the rivet-hole and so 
damaged the cargo.

The Cressington left San Francisco on the 20th 
J une, and in August the master having discovered 
that the water was getting into the hold on two 
occasions patched the cement, but did not endea
vour to replace or repair the rive t so as to make 
fast the stanchion.

The County Court judge found that the rivet 
was a good r ive t; that the entry of the water into 
the hold was caused by a peril of the sea or acci
dent of navigation; that the master could and 
ought to have stopped the continuance of the 
leakage; that he fixed the 22nd Sept, as the day 
when the leakage might have been stopped, and 
held the defendants liable for all damage accruing 
after that date. He also held that the water
ways in the neighbourhood of the above-men
tioned rivet were not properly dunnaged, which 
prevented the water escaping into the bilges by 
the drain pipes; and that upon the proper con
struction of the charter the certificate of the 
surveyor was not conclusive in favour of the ship
owners, and that they remained liable for improper 
dunnaging notwithstanding such certificate, 
because their contract was to provide a seaworthy 
ship, and i f  she was in  fact unseaworthy no certi
ficate saying she was seaworthy would release 
them from their obligation.

The plaintiffs claimed 1891. The judge awarded 
them 1261., the balance, viz., 631., being in  his 
opinion the amount of the damage which was 
occasioned to the cargo before the master had an 
opportunity of stopping the leakage. He also 
found that of the 1261. the sum of 901. represented 
the amount of damage which was due to bad 
dunnage.

Joseph Walton, for the defendants, in  support 
of the appeal.—-The judge was wrong in holding 
the defendants liable for the damage subsequent 
to the time when the leak m ight have been 
stopped. The damage was caused by a peril of 
the sea occasioned by the negligence of the 
master, and therefore directly w ithin the excep
tion in the b ill of lading :

Pandorf v. Hamilton, 6 Asp. Mar. Law Cas. 212; 
57 L. T. Eep. N. S. 726 ; 12 App. Cas. 518;

Carmichael v. Liverpool Sailing Shipowners Associa
tion, 6 Asp. Mar. Law Cas. 184; 19 Q. B. Div. 
242 ; 56 L. T. Eep. N. S. 863.

The dunnage was in fact sufficient, hut even i f  not, 
the shipowner is under no liability, inasmuch as 
his obligation under the charter-party was that 
the ship should be dunnaged to the satisfaction 
of the surveyor. The surveyor gave a certificate 
approving of the fitness of the ship to carry this 
cargo.

Sir W alter P h illim ore  and W itt, for the plain
tiff, contra.—The words “ even when occasioned 
by the negligence ”  only refer to the exceptions 
“  collisions, stranding, and other accidents of 
navigation,”  and i f  so, the present loss being 
occasioned by a peril of the sea, the defen
dants are not protected, inasmuch as that peril 
caused damage in consequence of the master’s 
negligence. Although the original damage 
was a peril of the sea, the master is not 
relieved by the charter-party from taking steps 
to remedy i t :

Notara v. Henderson, 26 L. T. Eep. N. S. 442; L. 
Eep. 7 Q. B. 225; 1 Asp. Mar. Law Cas. 278.
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The dunnage was improper. The certificate of 
the surveyor has nothing to do w ith  this ques
tion. The provision as to the certificate is not 
incorporated in  the h ill of lading :

Serrainov. Campbell, 63 L. T. Eep. N. S. 107 ; 6 Asp.
Mar. Law Cas. 526 ; 25 Q. B. D iv. 501 ;

Russell v. Niemann, 17 C. B. N. S. 163;
Biqge v. Parkinson, 31 L. J. 301, Ex.

Walton in reply.
Sir J ames H annen .—We are of opinion that 

the decision of the learned judge is not correct in 
all particulars. As to part we agree w ith him ; 
as to the rest we do not. Thé first question is, 
whether the prima facie liab ility  of the sh'P" 
owners for the damage which arose to t  e 
cargo is removed by the exception in t ie  
charter-party. The learned judge seems , 0 
have thought, and i t  is not questioned, that the 
original source of damage was the rolling o 
the ship, but that the shipowners were liable 
in this respect, that when the damage was dis
covered the master did not make use ot sue 
means as he might to have prevented the con
tinuance of the leakage, and that this state ot cir
cumstances was not covered by the charter-pat y. 
We are of opinion that he is wrong in  that view. 
The mischief has arisen through the inflow o 
water in  the course of navigation, th is  is, i 
our judgment, a peril of the sea, and also an acci 
dent of navigation. But the clause in the charter- 
party also contains these words, “  even w on 
occasioned by the negligence, default, or error 1 
judgment of the pilot, master, mariners, or 0 
servants of the shipowners.”  Therefore this 
appears to be one of the things Hie shipow 
wished to guard themselves against, lhe al g 
negligence of the master is just what these w 
are applicable to. We therefore th ink t a ,  
the sum of 63?., the learned judge was wrong- 
to the second point, viz., the question of n 8 ’ 
we have thought i t  right to take the opi 
the T rin ity  Brethren, and they are dearly ot 
opinion, as we also are, that the dunn g , n
insufficient. There only remains the qiiestio 
whether or not Mr. Watson’s certificate ).b ®
taken as conclusive. On that point weentirmy 
agree w ith the learned iudge. and ■ d t y
lodgment of the court below must be varied oy
reducing i t  to 90?. ,

B utt, J.—I  entirely agree with what 
has said as to the exception in the bi ad*|
protecting the defendants. lo d y  , tper 
this, that had I  been disposed to take another 
view of this question, I  should not 9 0j
pared to accept the learned ju  g prevent 
negligence in respect of the attemp P 
this damage. I  w ill say no more than th a t ^U n
the other two points I  also agree. indicated 
that the judgment is varied as we have indicated,
and we direct each party to pay their own

Solicitors for the appellants, Z earfie ld  and
Lambert, H ull. , , , M Tarkson.

Solicitor for the respondents, A. ■ ’
Hull.

Saturday, Jan. 24, 1891.
(Before the B ight Hon. Sir J ames H annen  and 

B utt, J.)
T he Curfew . (a)

Charter-party  — A m bigu ity  —  Evidence— “  Alw ays  
afloat.”

Where by a charter-party a vessel is to proceed to a  
berth in  a named dock, and “  there load, 
always afloat, a f u l l  and complete cargo,”  and i t  
is fo u n d  that a fte r she has loaded a portion of 
her cargo, although she could take in  the 
remainder and s t i l l  rem ain afloat in  the dock, 
she could not, when fu l l y  loaded, pass over the 
dock s il l u n t il next spring tides which would  
delay her a week, she is not entitled, when p a r tly  
loaded, to leave the dock to avoid this delay.

T his was an appeal by the defendants in  an 
Adm ira lty  action from  the decision of the judge
of the C ity  of London C ourt

The action was instituted by the owners ot the 
steamship Gurfew against the charterers.

The plaintiffs claimed under a charter-party, 
dated the 14th March 1889,42?. 12s. 9d. for balance 
of freight, and 16?. 10s. demurrage. The defen
dants claimed to set off a like sum, and to counter
claim for 214?. 7s. 6a!., which was made up as 
follows: 26?. 5s. for balance due for trim m ing ; 
16? Is. 6c?. cost of taking cargo from North 
Dock Swansea, to the Prince of Wales Dock, in 
consequence of the Gurfew  shifting from North 
Dock to Prince of Wales Dock ; 1?. 6s. 3d. cost of 
taking cargo from North Dock to the Prince of 
Wales Dock, at request of master of Curfew  ; and 
171? 14s. 4ci., being damages for breach of 
warranty by the plaintiffs that the said ship was 
« expected ready to load about the 10th A pril,”  as 
provided by the said charter-party, whereas she 
was not ready to load t i l l  the 1st May.

The charter-party, so far as is material, is as 
follows r

I t  is this day mutually agreed between Messrs. B. A. 
Mudie and Sons, owners of the good steamship or vessel 
called the Curfew, of Dundee, of the burthen of 1261 
register tons or thereabouts . . . now trading and
expected ready to load about the 10th April, and the 
Atlantic Patent Fuel Company Limited, that the said 
shin being tight, staunch, and Btrong, and every way 
fitted for the voyage, shall, w ith a ll convenient speed 
sail and proceed to the company’s loading berth North 
Dock Swansea, and there load, always afloat, a fu ll and 
complete cargo of about 2100 tons Atlantic Patent Fuel, 
w ith option to charterers of loading part coal at the 
vs il wav tins ■ • Lighterage, i f  any necessary to
enable7 steamer to complete loading at North Dock, 
Swansea, to be at merchant s risk and expense.

Owing to bad weather the Gurfew  did not arrive 
at Swansea t i l l  the 30th April, and then went 
into dock, and commenced to load on the 2nd 
May The tides at this time were tailing, and 
after the Gurfew had loaded a portion of her cargo 
i t  became apparent that, i f  she loaded her fu ll 
cargo although she could do so always afloat 
in the dock, she would not be able to cross the 
dock sill, and would be detained about a week 
un til tbe’tides made sufficiently to enable her to 
go out She accordingly left the North Dock and 
went to the Prince of Wales Dock, where the 
remainder of the cargo was brought in  lighters
from  the North Dock. . .

A t the tr ia l the learned judge was of opinion 
'T T T T iX iv irteaby  J . P. A s p in a l l and B u t l e r  A s p in a l l , E sqrs .,
(a i ** v  B&rriBters-at-Law.
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that the language of the charter-party was 
ambiguous, and at the request of the plaintiffs 
admitted the following telegram from the defen
dants’ agents to the defendants: “  Curfew accepts 
268. 6d. Charter sent last n ig h t: load North 
Dock always afloat ; lighterage i f  any necessary 
through inability take fu ll cargo North Dock, our 
expense.”

There was a dispute between the parties as to 
the cost of trimm ing the cargo, which was solely 
a question of fact.

The learned judge gave judgment for the 
plaintiffs for 42L 12s. 9d. for balance of freight, 
and for 10L 108. demurrage; and also gave judg
ment for the defendants on their counter-claim for 
1Z. 6s. 3d. He held that the Curfew was -entitled 
to leave the North Dock.

Sir Walter Phillimore and L. E. I ’ylce for the 
defendants, in support of the appeal.—We abandon 
the counter-claim of 1711. 14s. 4<i. for damage 
for breach of warranty. The judge was wrong 
in  holding that the plaintiffs were entitled to 
leave the dock to complete the loading. They 
could in  fact load in the dock always afloat, and 
thelossof their vessel being detained should fa ll on 
them. The words “  lighterage, if  any necessary to 
enable steamer to complete loading at North 
Dock,”  were meant to apply to any necessary 
lighterage in  North Dock. Once the cargo is 
loaded, any subsequent detention by neap tides 
should fa ll on the shipowner :

Pringle v. Mollett, 6 M. & W. 80 ;
Allen  v. Coltart and Go., 48 L. T. Rep. N. S. 944;

5 Asp. Mar. Law Cas. 104;
Horsley v. Price and Co., 49 L. T. Rep. N. S. 101;

5 Asp. Mar. Law Cas. 106 ; 11 Q. B. Div. 244.
Hence tke cost of lightering the cargo round to 
the Prince of Wales Dock should be paid by the 
shipowner. The court ought not to have ad
mitted evidence to vary the charter-party.

Barnes, Q.C. and F. Laing, for the plaintiffs, 
contra.—We were justified in leaving the dock. 
The words “  lighterage i f  necessary ”  point to it  
being in the contemplation of the parties that the 
Curfew m ight have to leave the dock. There is 
no evidence that lighters were ever used in  the 
dock :

General Steam Navigation Company v. Slipper, 5
L. T. Rep. N. S. 641 ; 31 L. J. 185, C. P. ; 1 Mar.
Law Cas. O. S. 180 ;

Horsley v. Price (ubi sup. ) ;
The Alhambra, 44 L. T. Rep. N. S. 637; 6 P. Div.

68 ; 4 Asp. Mar. Law Cas. 410;
Shield v. Wilkins, 5 Eq. Rep. 364.

The learned judge was righ t in  admitting 
evidence to explain the charter-party, as the 
language used was ambiguous :

Lewis v. Great Western Railway Company, 37 L. T.
Rep. N. S. 774 ; 3 Q. B. Div. 195

Sir Walter Phillimore, in  reply, cited 
Parker v. Winlow, 7 E. & B. 942.

Cur. adv. vult.
Jan. 24.—The judgment of the court was 

delivered by
B utt, J .—The judgment I  am about to deliver 

in  this case is one which was prepared by the 
President since the case was heard, and was sent 
to me to see i f  I  concurred. Having considered 
it, I  have come to the same conclusion, and there
fore this is now the judgment of the court. This 
is an action fo r balance of freight for carriage of 
fuel in  the steamship Curfew and demurrage of

that ship. The defendants claim to set off, and 
made a counter-claim for cost of carriage of a 
portion of the fuel from the North Dock at 
Swansea—where i t  is alleged by the defendants 
that the Curfew was to load—to the Prince of 
Wales Dock, where, as alleged by the defendants, 
the vessel was improperly taken; and secondly 
for trimming the cargo. The Curfew was char
tered on the 14th March 1889 in London, and in 
the charter-party was described as “  expected 
ready to load about the 10th A p ril,”  and she was 
w ith  all “  convenient speed to sail and proceed to 
the company’s (that is the defendants) loading 
berth, North Dock, Swansea, and there load, 
always afloat, a fu ll and complete cargo of about 
2100 tons of Atlantic patent fuel.”  The steamer 
was to pay for trimm ing and extra trimming in 
case of double decks; lighterage, i f  any were 
necessary to enable the steamer to complete the 
loading at North Dock, Swansea, to be at mer
chants’ risk and expense. The Curfew did not in 
fact arrive at Swansea t i l l  the 30th April. She 
proceeded to the North Dock and there loaded a 
portion of her cargo, but in  consequence of the 
delay in her arrival in respect of time, though 
she could have taken in the remainder of the 
cargo remaining always afloat, she could not by 
reason of the neap tides then existing when fu lly  
loaded have passed over the sill of the dock for a 
week. She therefore left the North Dock to 
complete her loading and went to the Prince’s 
Dock, and the unloaded portion of the cargo had 
to be sent round to the Prince’s Dock.

The first question in the case is, who is to bear the 
expense of sending the fuel round to the Prince’s 
Dock. The defendant company say that, by the 
terms of the charter-party, they were only liable 
to pay such lighterage as might be necessary to 
complete the loading at the North Dock. The 
plaintiffs’ contention was that the true meaning 
of the charter-party is that, i f  the steamer was 
unable to complete the loading at North Dock, 
then that the defendants were to pay the lighter
age necessary to enable the steamer to complete 
the loading.’ The learned judge of the court 
below considered the language ambiguous, and 
admitted evidence of the previous correspon
dence between the parties to show what their 
intention was in entering into the charter-party; 
and that evidence being admitted, we agree with 
the learned judge that i t  became clear lhat the 
plaintiffs’ contention was well founded, and that 
the intention of the parties was that i f  the 
steamer was unable to complete the loading in 
the North Dock, the defendants were to bear the 
expense of completing the loading elsewhere. 
This appears from the telegram from the defen
dants’ agent to the defendants, in  which he says, 
“  The terms proposed, lighterage, i f  any necessary 
throughinability totakefu ll cargoNorth Dock,our 
expense,”  which was assented to by his principals. 
This was the contract which the parties intended 
to express by the charter-party. We are of 
opinion that there is sufficient ambiguity in the 
language of the charter-party to warrant the 
admission of evidence to explain the ambiguity. 
We are of opinion that the plaintiffs have failed 
to establish that they were unable to complete 
the loading of the steamer at the North Dock 
w ithin the meaning of the charter-party. But for 
the fact that the vessel did not arrive at Swansea 
at the time expected, viz., the 10th April, she
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would have been able to complete her loading ^  
the North Dock and cross the sill ot the docK 
with her fu ll cargo ; but, in order to avoid being 
detained in the dock a week, she left the Nor 
Dock before completing her loading, thoug s 
might have continued to have received cargo >n 
the North Dock remaining always afloat. W e are 
of opinion that the fear of this detention did not 
justify  the removal of the steamer irom 
North Dock. I t  did not render her unable to 
complete her loading while afloat in the doc . 
only rendered the performance of the contra , {  
the plaintiSs more onerous by reason ot the loss 
of the use of their vessel during tbe time. , 
th ink therefore that the decision ot the ea 
judge below was wrong on this point, and ia 
defendants establish their set-oil: or cou 
claim as to 15i. Is. 6d„  the cost of taking the 
remainder of the cargo round to the rinc 
Wales Dock. [The judgment then dealt woh the 
question of the trimm ing of the cafS 0’ 
affirmed the decision of the judge below t ler -J 
The result is, that we think that the defendants 
set-off of 151. Is. 6d. is right, but, as each party 
has been practically successful, we leave ^a 
party to pay their own costs of the appeal, 
defendants must pay the costs below.

On a subsequent day, on the application of t e 
defendants, the Court ordered that the 10t. 1 •
held to be due to the plaintiffs by the ]udge i  
the court below for demurrage should not he 
allowed, stating that this matter had ina v 
tently escaped their notice, but that i t  was 
necessary result of the judgment that i t  should 
be disallowed. .

Solicitors for the plaintiffs, Botterelland Roche.
Solicitor for the defendants, Robert Greening.

Tuesday, Jan. 27, 1891.
(Before Butt, J.)

T he A nna and Bertha, (a)
Collision—Practice—Solicitor's «nderfaHna p 
pearance—Attachment—Order IX ., rt ̂  •
Where in  a collision action in  rem s0] i? ^ r,S l ° ^ rse

defendants accept service of ^ ie w\ l  behalf of 
i t  with the words “  We accept service o » 1 » W £  
the defendants, the owners of the -, ^
take to put in  bail in  a sum not ^ ^ e n c e  
value of the said barque A., and m ^efen- 
of their authority being withdrawn y ^
dants they do not enter an appear , akinq 
not thereby commit a breach of thei attachment 
so as to render themselves liable to 
inasmuch as they have never exp J 
taken to appear. . . ,

T his was an application by
lision action in  rem that a TJ™ . j Tohn 
issue against George Cotterell Downi &  their 
Just Handcock, of Cardiff, for breach of their 
undertaking as solicitors for the ow » ,pe
barque or vessel Anna and Bertha, o£
defendants, to enter an appearance t 
summons in this action on behalf . „
owners of the barque or vessel Anna ‘

The action was instituted agains ^
of the foreign barque Anna and Ber i_______
(ôjHeported by J. P. AsfÏ n4ll and Butler Aspinall, Esqrs.,

Barriaters-at-Law.

owners of a tug which was towing the said 
barque at the time of the collision.

Messrs. Downing and Handcock, of Cardiff, 
were the solicitors for the owners of the Anna 
and Bertha, and having accepted service ot the 
w rit of summons they indorsed on i t  the follow
ing words : “ We accept service on behalf of the 
defendants, the owners of the Anna and Bertha, 
and undertake to put in bail in  a sum not exceed
ing the value of the said barque Anna and Bertha. 
Subsequently the owners of the Anna and Bertha 
instructed Messrs. Downing and Handcock not 
to appear and put in bail, but to allow the barque 
to be arrested. Messrs. Downing and Handcock 
accordingly complied w ith  these mstructions 
and the plaintiffs subsequently arrested the

In  these circumstances the plaintiffs applied 
for a w rit of attachment as above stated.

Buies of the Supreme C ourt:
Order IX  r 1. No service of w rit shall be required 

when the defendant, by his solicitors, undertakes in 
w riting to accept service and enters an appearance.

Kule lO. In  Admiralty actions in  rem no service of 
w rit or warrant shall be required where the solicitor of 
the defendant agrees to accept service, and to put in 
bail or to pay money into court m lieu of bail.

J  P  A s p in a ll for the plaintiffs.—The de
fendants’ solicitors have undertaken to appear, 
and having failed to comply w ith their under- 
takine. the court ought to take steps to make 
them.6 [B utt, J.—They do not in words under
take to appear to the action.] By accepting 
service they imply that they w ill appear This 
argument is supported by the language of Order 
IX  r r  1, 10. Unless they appear our proceed
ings are abortive. [Butt, J.—I  do not th ink so. 
You can proceed by default.]

Boyd, for the defendants’ solicitors, contra.— 
The application should be dismissed w ith  costs. 
rBuTT J.—1Technically I  th ink you were wrong 
in not appearing, and that having accepted 
service you ought to have entered an appear- 
ance.]

jjutt j  —My view is, as I  have already said, 
that there is no undertaking in words by these 
solicitors to appear to the action. Their under- 
dertaking was to accept service and put in bail. 
There being no undertaking to enter an appear
ance I  could not have sent them to prison for not 
doin'* i t  Therefore the motion for attachment 
mus?faii, and i t  ought, but for one consideration, 
to have failed w ith costs. But I  do th ink 
that though not expressed in  words, there was 
an implied undertaking to put m an appearance, 
and that these gentlemen would have put them
selves absolutely right by so doing. 1 hey have 
not done so, and I  do not th ink I  can give them 
the costs of the motion. I  may say that I  do not 
th ink that there is the slightest ground for im 
puting any moral blame to the gentlemen against 
whom the motion is made.

Solicitors for the plaintiffs, Botterell and Roche.
Solicitors for the defendants, Downing and 

Handcock.
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Tuesday, Feb. 3,1891.
(Before B utt, J.)

T he M ount V ernon, (ci)
Co-ownership action—Accounts—Managing owner. 
I t  is the duty of a managing owner to account to 

his co-owners fo r the ship’s earnings and dis
bursements w ithin a reasonable time, but what 
is a reasonable time must depend upon the 
circumstances of each case. There is no fixed 
rule that a ship’s accounts are to be ready before 
she sails on her next voyage.

T his was a co-ownership action in  personam 
asking fo r an order tha t accounts should be taken 
of the earnings and disbursements of the ship 
Mount Vernon, and a reference to the reg istrar to 
take such accounts.

The pla intiff was the owner of nine sixty-fourth 
shares in the ship Mount Vernon. The de
fendants were George Shepherd and the other 
owners of the remaining fifty-five sixty-fourth 
shares. George Shepherd was also the managing 
owner.

The facts, alleged by the plaintiff, were as 
follows :

On the 9th Oct. 1890 he bought his shares. A t 
such date the Mount Vernon was homeward 
bound, having left England on the 4th Feb. On 
the 26th Oct. she arrived in Swansea. On the 
20th Nov. the pla intiff wrote to Shepherd, the 
managing owner, asking for accounts of the last 
voyage. On the 21st Nov. Shepherd wrote back 
promising to render a statement of accounts in 
due course. On the 4th Dec. the pla intiff again 
wrote to Shepherd asking for the promised state
ment of accounts. On the same day Shepherd 
replied in the following terms :

Yours to hand, and note remarks. The dividend, i f  
any, w ill be paid in  the usual time to shareholders at my 
convenience, but not before the ship sails.

On the 5th Dec. the p la intiff’s solicitors wrote 
to Shepherd asking for accounts, and on the same 
day the defendants’ solicitors reply, stating that 
the accounts “ w ill be made up as usual.”

The above facts were not disputed by the 
defendants, who, in addition thereto, proved that 
during the voyage in  question salvage services 
were rendered to the Mount Vernon, that the 
salvage claim was not settled t i l l  the 29th Nov., 
that such claim and certain repairs had been the 
subject of an average adjustment, and that at the 
moment the claim, in respect of such matters 
was before the underwriters, and not yet settled.

J. P. Aspinall for the plaintiff.—The p la intiff is 
entitled to judgment. The defendant Shepherd 
had time to render an account, and has unreason
ably failed to do so. Our only means of getting 
an account was to institute the present action. 
The defendant ought to have informed the plaintiff 
that there were general average questions to be 
determined, which prevented him rendering an 
account; but, instead of so doing, he writes to say 
that accounts w ill be rendered at his convenience.

L. E. Pyke, for the defendant, was not called 
upon.

B utt, J.—I t  is clear to my mind that this 
action must be dismissed. The co-owners are 
entitled, as against the managing owner, to have 
their accounts properly made up in a reasonable
to) Reported by J. P. Aspinall and Butler Aspinall, EsqrB.,

Barristers-at-Law.

time, and, i f  the managing owner fails in  his duty 
to them in this respect, an action of this nature 
w ill lie. In  this case there does nob appear to 
have been the least failure, the least want of care, 
or the least delay, that was not inevitable, on the 
part of Mr. Shepherd, the managing owner, and 
therefore the action must fail. Then, as I  under
stand the matter, i t  is said that, inasmuch, as Mr. 
Shepherd in  one of his letters said that he should 
deliver accounts at his convenience, the pla intiff 
ought not to be condemned in costs. I t  was 
wrong of Mr. Shepherd to write that letter. A  
managing owner has no business to talk about his 
convenience. His convenience is his duty towards 
his co-owners. He made that mistake, but I  do 
nob th ink i t  is one which should for a moment 
lead me to deprive him of the costs to which the 
pla intiff has put him by this action. The action 
must be dismissed w ith costs.

Solicitor for the plaintiff, Richard White.
Solicitor for the defendant, Robert Greening.

Thursday, Feb. 19,1891.
(Before J eune, J.)

T he T it ia . (a)
Practice—Action in  rem—Default proceedings— 

Judgment—Registrar and merchants.
In  a default action in  rem the Admiralty Court 

w ill not before judgment refer the plaintiffs’ 
claim to the registrar fo r assessment.

T his was a motion by the p la in tiffs in  an action 
in  rem fo r necessaries.

The claim was in respect of necessaries supplied 
by Messrs. Bahr and Co. to the ship Titia. Her 
owner had not appeared, and the plaintiffs now 
asked for judgment, a sale of the vessel, and a 
reference to the Liverpool district registrar to 
ascertain what was due to them.

There were other claims against the ship for 
necessaries and for wages.

Stubbs and Co. had brought an action for 
necessaries to recover the amount due to them for 
repairs to the ship, but the action had not. pro
ceeded further than statement of claim. The 
mortgagees of the ship had intervened in the 
first action to protect their interests. The sea
men had brought an action, but the plaintiffs in 
the first action had offered to pay their wages if 
the court would allow them, and permit them 
to recover the amount so paid against the ship.

Carver, for Messrs. Bahr, in  support of the 
motion, also asked leave to pay off the seamen, 
and to stand in  their shoes.

Joseph Walton (with him John Mansfield), for 
the mortgagees, consented to the motion.

J. P. Aspinall, for Messrs. Stubbs, consented to 
the motion subject to all questions of priority 
being reserved, and also asked that his claim 
against the ship might be referred to the regis
trar, and investigated together w ith Messrs, Bahr’s 
claim. He cited

The Immacolata Concezione, 50 I,. T. Rep. N. S. 539; 
9 P. Div. 37 ; 5 Asp. Mar. Law Cas. 208.

J eune, J.—I  grant Mr. Carver’s motion, but 
reserve all questions of priorities. W ith regard
(a) Reported byJ. P. A spinall and Butler A spinall, Esqrs.,

Barristers-at-Law.
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to Mr. Aspinall’s application I  should have been 
glad to grant i t  had I  been able. My attention 
has already been called by the registrar to the 
case of The Immacolata Concezione (uhi sup.). 
Hut I  notice that that case is eleven years old, 
and since then no similar order has ever been 
made. In  that case there were a long series of 
judgments against the defendant ship. Then a 
late claim—that relied upon by Mr. Aspinall— 
^a,s put in, and was referred before judgment. 
-t>ut 1 cannot help thinking that that was done 
per mcuriam. However, in the absence of any 
further precedent for so long a period of time, 
®nd it  being certainly against principle, I  feel 
bound to refuse this application, and must require 
these claimants to get judgment before ordering 
e, re êrence. I  may say that I  have spoken to 
[he President on this matter, and that he concurs 
m my views.

Solicitors for the plaintiffs, Forshaw and 
Hawkins.

Solicitors for the interveners, Norris, Allen, 
and Chapman; and ,Taipj.es, Layton, and Jaques.

Tuesday, March 3, 1891.
(B e fo re  B u t t , J .)

T h e  K n u t s f o r d . (a)
Practice — Collision—Examination of witnesses 

Shorthand-writer— Transcript of evidence—Cor
rection.

Where witnesses in  an Admiralty action are exa
mined before an examiner, and their evidence is 
taken down by a shorthand-writer and the tran
script of such evidence is filed, the Court w ill, i f  
there is reasonable ground fo r believing the 
transcript to be inaccurate, entertain an appli
cation to take the transcript off the file and 
return it  to the examiner fo r amendment so as to 
make it  correspond with the evidence actually 
given.

I  His was a motion by the plaintiffs in a collision 
action, asking the court to direct that the tran
script of the evidence of Robert Williams, a 
witness on behalf of the deiendants, examined 
before Mr. Richard Stephens Jackson, pursuant 
to the order of the court made therein, should be 
taken off the file and returned to the said 
examiner for amendment so as to make i t  cor
respond to the evidence given by the said 
witness.
_ The collision occurred at night in  the river 
Mersey, on the 5th Feb. 1891, between the plain
tiffs’ steamship the Drum hendry  and the defen
dants’ steamship the Knutsford. The D ru m 
hendry at the time in question was at anchor; 
fne Iinu ts fo rd  was proceeding down the Mersey, 
and was in charge of a p ilot by compulsion oi 
law.

-By an order of court certain of the defendants 
witnesses, who were leaving the country prior to 
the tr ia l of the action, were examined before an 
examiner on Feb. 14. Their evidence was taken 
down by a shorthand-writer, who subsequently 
supplied the examiner with a transcript, which 
was printed and returned by the examiner to the 
Admiralty Registry, where it  was put upon the 
file.

V o l . YU., N. S.

(“ ) Reported by J. p. aspinall and Butler Aspinall, EBqrs.,
Barristers-at-La w.

The examiner made the following return with 
the evidence :

On the  14th day o f Feb. 1891, p rev ious ly  to  the  exa
m ina tion  o f the  witnesses herein fo r the  defendants, i t  
was agreed between M r. B u tle r A sp ina ll, counsel fo r 
the p la in tiffs , and D r. Ita ikes, counsel fo r  the defen
dants, th a t the evidence should be taken by a shorthand- 
w rite r, and th a t the reading over and signing b y  the 
witnesses o f th e ir  depositions should be dispensed w ith .
I  then having by  consent o f the said pa rties f irs t  du ly  
sworn the sho rtha nd -w rite r fa ith fu l ly  and co rrec tly  to  
take down and transcribe  the  evidence to  be given before 
me in  th is  action, I ,  in  the  presence of the aforesaid 
counsel, adm inistered the  usual oath o f a w itness to , 
and caused to  be examined, the fo llow in g  witnesses, 
who were produced before me on behalf o f the  defen
dants to  g ive evidence in  th is  action, v iz . : John 
H arrison , F rank  M ills , R obert W illia m s , and Peter 
G a lb ra ith .

D ated  the 18th day o f Feb. 1891.
On the plaintiffs’ solicitors being supplied with 

a copy of the transcript of such evidence, i t  was 
discovered that the evidence as printed of Robert 
Williams was different in certain material 
respects from that which he had in fact given; 
and notice of this was at once given to the 
examiner and to the defendants’ solicitor.

On the 24th Feb. the shorthand-writer, in the 
presence of the examiner and of the plaintiffs’ 
and defendants’ solicitors, stated that the tran
script was inaccurate. Certain negotiations then 
passed between the parties as to what steps 
should be taken to rectify the error, and in the 
result the plaintiffs now moved the court as 
above stated. The defendants had offered to 
consent to the transcript being taken off the file 
for correction.

Butler Aspinall, for the plaintiffs, in support 
of the motion.—The plaintiffs are entitled to have 
the evidence taken off the file for correction. 
[ B u t t , J.—I  very much doubt whether i t  is on 
the file. I f  so, you's re premature in your appli
cation, which ought to be made at the tr ia l when 
the defendants put this evidence in.] The prac
tice of this court is to file the evidence on its 
being returned by the examiner. [ B u t t , J.—I
am told by the registrar that i t  has been filed.] 
I f  so, the proper time to apply to have the tran
script amended is as soon as the error is dis
covered. [ B u t t , J .— Why was a shorthand- 
writer employed ? Ought not the evidence to be 
taken down by the examiner. That is the rule in 
the other courts.] I t  was the practice in this 
court prior to the Judicature Act to employ a 
shorthand-writer, and i t  has since continued to 
be the practice. [ B u t t , J.—I  see you have 
expressly agreed to accept the shorthand-writer’s 
notes of the evidence; I f  so, can you now ques
tion his return?] We are not questioning his 
notes, but the transcript of his notes. He has 
admitted that the transcript does not correctly 
represent his ori ginal shorthand notes.

Dr. Bailees for the defendants.—This applica
tion is unnecessary. We admit that there are 
certain errors in the transcript, but we have 
offered to allow the evidence to be taken 
off the file for correction. [ B u t t , J.—I  do not 
think parties by agreement can take evidence off 
the file.]

B u t t , J.—I  th ink this motion was necessary, 
and I  shall grant the application, but reserve the 
question of costs.

A t the tr ia l of the action the Knutsford was 
found alone to blame, and the learned judge

F
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(Jeune, J.) held that the costs of the above motion 
were costs in  the cause, and ordered the de
fendants to pay them.

Solicitors for the plaintiffs, Thos. Cooper and 
Co.

Solicitors for the defendants, Pritchard and 
Sons.

Tuesday, Jan. 17,1891.
(Before B utt, J.)

T he M arianne, (a)
Necessaries—Foreign ship—Brokerage on charter- 

party—3 fy 4 Viet. c. 65, s. 6.
A broker's commission on a charter-party fo r a 

future voyage effected while the ship is at sea 
under another charter is not a necessary within 
the meaning of sect. 6 of 3 fy 4 Viet. c. 65, and 
hence the Admiralty Court has no jurisdiction to 
entertain an action in  rem in  respect thereof.

T his was a m otion  by the defendant in  an action 
in  rem fo r necessaries asking the cou rt to  set 
aside the w r it ,  and stay a il fu r th e r  proceedings.

The plaintiffs, Messrs. Lloyd, Lowe, and Co., 
claimed 281. 10s. 10d., which was their commission 
on two charter-parties effected by them for the 
defendants’ barque, the Marianne, and the cost of 
charter, stamps, and copies.

The Marianne was a 'Swedish barque, and at 
the time when the charter was effected by Messrs. 
Lloyd, Lowe, and Co. she was at sea in the per
formance of another voyage.

The defendants appeared under protest, and now 
moved as above stated.

By 3 & 4 Viet. c. 65, s. 6 :
And be i t  enacted that the High Court of Admiralty 

shall have jurisdiction to decide all claims and demands 
whatsoever . . .  for necessaries supplied to any 
foreign ship or seagoing vessel, and to enforce the pay
ment thereof, whether such ship or vessel may have 
been within the body of a county or upon the high seas 
at the time when the . . . necessaries were furnished 
in respect of which such claim is made.

Barnes, Q.C. and Balloch, for the defendants, in 
support of the motion.—-The court has no ju ris
diction to entertain this action. This claim is 
not for “ necessaries ”  w ithin the meaning of the 
Act of Parliament. The original intention of the 
Legislature was to give jurisdiction over claims 
for anchors, cables, and equipment of that descrip
tion. I t  is true that in recent years a more ex
tended meaning has been given to the word 
“  necessaries,”  so that i t  now includes money ex
pended in necessaries; but there is no authority 
for holding i t  to include commission on charters :

Webster v. Seekamp, 4 B. & Aid. 352;
The Riga, 2(1 L. T. Rep. N. S. 202 ; L. Rep. 3 A. & E.

516 : 1 Asp. Mar. Law Cas. 246;
The Onni, Lush. 154.

I t  has been held that premiums for insurance are 
not necessaries:

The Heinrich Bjorn, 49 L. T. Rep. N. S. 405 ; 5 Asp.
Mar. Law Cas. 145; 8 P. Div. 151.

In  the present case the charters in respect of 
which the plaintiff is claiming commission were 
in respect of future voyages.

Sir Walter Phillimore, for the plaintiffs, contra. 
—The test of whether an expenditure is necessary 
is whether i t  is such as a prudent owner would
(a) Reported by J. P. Aspinall and Butlkr Aspinall, Esqrs.,

Barristera-at-Law.

incur for the voyage. Whilst equipment is neces
sary to enable a ship to earn freight, i t  is s till 
more necessary that she should be chartered, 
otherwise she is worthless to her owner. The 
word “  necessaries ”  has very properly received an 
extended meaning;

The Andalina, 56 L. T. Rep. N. S. 171; 12 P. D iv.
1; 6 Asp. Mar. Law Cas. 62 ;

The Riga (ubi sup.);
The Neptune, 3 Knapp. 99.

The fact that the charter was for a subsequent 
voyage is immaterial. I t  was necessary for the 
voyage that the ship should be chartered.

Balloch in reply.
B u t t , J.—I  am of opinion that the w rit and 

other proceedings in  this action must be set aside. 
The claim is for brokerage for procuring two 
charter-parties for the Swedish barque Marianne. 
In  both cases the charter was not for the voyage 
then in prosecution, nor was the ship then in 
port and about to sail on the voyage; but she 
was at sea performing another contract, and the 
charters were for the hire of the ship after the 
termination of the voyage then in  existence. The 
claim is based upon sect. 6 of 3 & 4 Viet. c. 65, 
by which jurisdiction is given to the High Court 
of Admiralty for “ necessaries supplied to any 
foreign ship.”  The question is, whether the court 
has jurisdiction to entertain the present claim ;
i.e., has this court jurisdiction to entertain a 
claim against the res for commission such as is 
claimed here P Now, i t  is true that a longtime 
ago claims for necessaries were held to be limited 
to repairs, anchors, chains, and the like actually 
furnished to the ship as a necessary part of her 
equipment; and i t  is also true that in  recent 
times the courts have extended the meaning of 
the word, so that i t  now in certain cases includes 
claims for money expended for the use of the 
ship. But I  very much doubt whether a sum ex
pended not for the purpose of the voyage in opera
tion and. in being at the time has ever been held 
to come w ithin the meaning of the word “ neces
saries.” Even had there been such a decision I  
should doubt very much whether broker’s com
mission on a charter-party could be held to come 
within the meaning of the word. This claim 
being for brokerage on a charter-party effected 
not when the ship is in port and about to sail, 
but when she is at sea performing another con
tract, I  th ink I  should be carrying the meaning 
of the word “  necessaries ”  too far were I  to hold 
that such brokerage was a necessary. I  do not 
th ink it  comes w ithin the meaning of the word, 
and that being so, I  have no power to entertain 
this action against the ship. The w rit and all 
other subsequent proceedings must therefore be 
set aside with costs.

Balloch, for the defendants, asked for damages 
due to the arrest of the ship.

B u t t , J.—This is the first I  have heard of this 
claim for damages, and I  must refuse to enter
tain it. The parties can take any other action 
they may be advised.

Solicitor for the plaintiffs, Robert Greening.
Solicitors for the defendant, Thomas Cooper 

and Co.
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Saturday, Jan. 31,1891.
(Before B utt, J., assisted by Trinity M asters.)

T he R ialto, (a)
Salvage—Agreement—Amount of award.

Where salvors claim a fixed sum under an agree
ment, the court w ill not give effect to it  i f  i t  
appears that the parties to i t  did not contract on 
equal terms, and that the agreed sum is exorbi
tant, and w ill in  such circumstances award the 
salvors such sum as it  thinks just.

A steamship in  the Atlantic fe ll in  with another 
which had broken her main shaft. I t  was 
agreed in  writing between the masters that the 
owners of the ship in  distress should pay the 
salvors 60001. fo r bei/ng towed to the nearest port 
or anchorage. The master of the vessel in  dis
tress had reason fo r  believing that unless he con
sented to such terms the salvors would not assist. 
The salvage was successfully accomplished with
out special difficulty or danger; the distance 
towed was about 450 miles. The value of the 
salved property was 38,7681. In  a salvage action 
to recover the 60001. or such sum as the court 
thought just, the Court awarded 3000Z. and costs. 

This was a salvage action by the owners, master, 
and crew of the steamship Coomassie against the 
steamship Rialto, her cargo and freight, tor 
services rendered in  the Atlantic Ocean.

The facts alleged by the plaintiffs were as 
follows :—A t about 6 a.m. on the 25th Dec. loyu 
the Coomassie, a screw-steamship of 2625 tons 
gross, manned by a crew of th irty  hands all told 
and laden w ith a cargo of cotton, was in the 
north Atlantic in the course of a voyage from 
New Orleans to Havre. The weather was him, 
and there was a ligh t breeze from N. to N 2N • 
w ith a heavy swell. In  those circumstances those 
on board the Coomassie sighted a steamship 
which proved to be the Rialto showing distress 
rockets and blue lights. The course ot the 
Coomassie was thereupon directed to the Rialto, 
and the Coomassie having been maneuvered c ose 
to the Rialto, the Rialto’s boat came to tne 
Coomassie, when i t  was learnt that the j.i'ia o wa 
a steamer of 2229 tons gross register laden with 
general cargo and live cargo, and had broken he 
shaft on the 17th Dec. A fter certain negotia
tions as to terms the master of the Rialto sig 
an agreement — which was drawn up by 
master of the Coomassie—'whereby, in considera
tion of the Coomassie towing the Rialto to the 
nearest port or anchorage (Falmouth jjreferr ), 
the Rialto was to pay a sum of 60001. dw^ r ,,P 
were then passed between the vessels, an y 
with some difficulty and danger were made tast. 
During the operation a heaving line got r0. ^ d j * e 
propeller of the Coomassie, and i t  was w ith dim 
culty got clear. Towing then commenced, but m
consequence of the yawing of the Rialto the po 
hawser parted. This was, however, repaired, when 
towing was resumed, and at about 8 a-m- on 
28th Dec. the Rialto was safely left m Falmouth 
Roads w ith a tug in attendance. ,

Dor the defendants i t  was alleged that the 
master of the Coomassie, on being applied to tor 
assistance, demanded the sum of 60001., and on 
the master of the Rialto refusing to pay this 
sum the Coomassie steamed away as it  about to 
WRepwted by J. P. AsriNALLAiABDTMKABriNALL, Esqrs.,

Barristers-at-Law.

leave the Rialto, and only returned in answer to 
signals from her. I t  was after this that the 
master of the Rialto agreed to pay the 60001., 
because he thought that i f  he did not he ran the 
risk of losing his ship. . , . , A ,

The master of the Coomassie denied that he 
had ever intended to abandon the Rialto. He 
admitted steaming away, but according to him it  
was for the purpose of turning his vessel round, 
and it  was whilst performing this manœuvre that 
he was signalled by the Rialto to return.

The defendants alleged that the services were 
rendered without any difficulty or danger, and 
were of a simple towage character.

Paragraph 3 of the defence was as follows :
3 When the Coomassie came up the weather was 

very fine and the sea smooth, and there was neither 
difficulty nor danger in getting the ropes passed between 
the ships. The master of the Coomassie, however, being 
aware that there were live cattle on board the Rialto 
which would be exposed to great suffering in  bad weather 
or i f  the voyage was prolonged beyond the time for 
which there was food on board unless cargo was broached 
for the purpose of feeding them, made use of this cir
cumstance, and altogether refused to allow the amount 
navable for salvage to he settled on shore in the ordinary 
wav and endeavoured to oust the jurisdiction of this 
honourable court by compelling the master of the RiaMo 
to sign an agreement undertaking to pay 6000!. by the 
threat of at once leaving him and his cattle unless he 
signed i t  and under these circumstances the master 
signed the agreement which had been previously pre
pared by the master of the Coomassie.

The value of the salved property was 38,_768Z. 
The value of the Coomassie, her cargo and freight, 
was 123,0001.

The plaintiffs claimed the agreed sum of 6000!., 
or alternatively such sum as to the court should 
seem just.

Sir Walter Phillimore (with him J. P. Aspinall) 
for the plaintiffs. — The agreement should be 
upheld. Both pari es had a fu ll knowledge of 
what they were doing, and if  the Rialto was in 
no immediate danger, as the defendants allege, 
then the circumstances were not such as to give 
the plaintiffs an opportunity of using compulsion. 
The court ought not ligh tly to invalidate a 
written agreement of this kind. The values were 
large and the services most necessary.

Sir Charles H all (with him Dr. Raikes), for the 
defendants, contra.—The sum of 60001. is exor
bitant. The consent of the defendants to pay 
such sum was obtained under circumstances 
which practically amounted to compulsion. 
Salvage agreements should always be carefully 
scrutinised, and if  giving effect to them w ill 
work manifest injustice, the court ought to set 
them aside :

The Mark Lane, 63 L. T. Rep. N. S. 468 ; 6 Asp.
Mar. Law Cas. 540 ; 15 P. Div. 135;

The Silesia, 43 L. T. Rep. N. S. 319; 4 Asp. Mar.
Law Cas. 338 ; 5 P. Div. 177 ;

The Medina, 35 L. T. Rep. N. S. 779 ; 3 Asp. Mar
Law Cas. 305 ; 2 P. D iv. 5.

Sir Walter Phillimore in reply.
B utt, J.—In  this case the first question is, 

whether the agreement referred to in the state
ment of claim, and put in evidence, should be 
upheld. I t  is an agreement signed by the masters 
of these two vessels, by which the captain of the 
Coomassie contracts to tow the Rialto to the 
nearest port or anchorage, Falmouth preferred. 
The vessel was towed, or, at all events, would have 
been towed, i f  the master of the salved ship had
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insisted on farther towage, to an anchorage out
side Falmouth. The contract, if  i t  was a con
tract, was therefore performed. According to 
the agreement the amount to be paid for the 
services is 6000?. The value of the salved pro
perty is 38,768?. There is no doubt that the 
services were well performed, but it  does not 
appear that there was any such bad weather as 
would cause serious risk to the salvors or to their 
vessel. In  these circumstances the question is, 
should I  allow the plaintiffs this agreed sum of 
6000?. I t  has been laid down more than once, and 
I  th ink accurately laid down, that the pressure 
requisite to invalidate an agreement of this 
nature made under such circumstances is less 
than the duress required at common law to invali
date an agreement. What amount of duress 
w ill have that effect P The decided cases, of 
which there are many, show that the agreement 
insisted upon by the salvors must be inequitable. 
Then comes the question, what is an inequitable 
agreement in cases of this sort p There are two 
ingredients. The parties contracting must be 
shown to have contracted on unequal terms. I  
am inclined to th ink that in general, in the case 
of salvage services contracted for and about to 
be performed, the parties are on unequal terms, 
and that therefore the mere fact of their stand
ing in such a position w ill not invalidate the 
agreement. Something more is required, and I  
think it  comes to this, that i f  contracting, as 
they did here, on unequal terms, the price asked 
and insisted upon is exorbitant, then you have 
the two ingredients which w ill induce the court 
not to uphold the agreement. Now I  have no 
doubt that here the parties, as they usually do in 
such cases, stood upon unequal terms. The 
question that follows is : Is 6000?. a wholly 
unreasonable, or, in other words, an exorbi
tant sum ? I  th ink it  is entirely unreasonable, 
and therefore i t  .seems to me that the two 
things necessary to invalidate the agreement 
exist here.

That being so, and that being entirely a 
matter for me, the next question is, what 
amount should the salvors receive P That depends 
on the usual consideration applicable to eases 
of this sort. Both ships are large, and I  
think it  is correctly stated in the pleadings 
that there is always some risk in one steamer 
manoeuvring to take hold of a disabled steamer. 
It  is exemplified in this case by a fact which 
is always significant, and that is that one of 
the ropes got foul of the propeller, and by so 
doing seriously endangered it. The weather, as 
I  have already said, was not bad, although it 
increased somewhat towards the end of the 
services. The towage took three days, and ex
tended over some 450 miles. The value of the 
salved property is 38,000?. My opinion, after 
consulting the Elder Brethren, is, that a proper 
award is 3000?. I  am asked to apportion, and 
w ill follow the course I  usually take. Where the 
owners of the property are the principal salvors, 
and there has been practically no risk to the 
officers and crew, the practice has been to give 
the shipowners three-fourths. In  the present 
case that is 2250?. The master w ill have 250?., 
and the remaining 500?. w ill be divided among 
the officers and crew according to their rating. 
As the plaintiffs have recovered a large sum of 
money on their alternative claim, I  shall follow

the practice in the other divisions, and give them 
their- costs.

Solicitors for the plaintiffs, H ill, Dickinson, 
and Go., Liverpool.

Solicitors for the defendants, Pritchard and 
Sons.

Friday, Feb. 6, 1891.
(Before the B ight Hon. the President, assisted 

by Trinity  M asters.)
T he Talbot, (a)

Collision—River Mersey—Lights—Regulations fo r  
Preventing Collisions at Sea—Merchant Shipping 
Act 1873 '(36 Sc 37 Viet. c. 85), s. 17.

A steamship under way in  the Mersey is not entitled 
to carry a vjhite light at the mizen truck as a 
signa l fo r a Customs officer, or otherwise than as 
a quarantine light ; and i f  she carries such a 
light fo r the former purpose she is guilty of a 
breach of the Mersey Navigation Rules, and w ill 
be held to blame fo r a collision i f  the ether vessel 
might have been misled thereby.

T his was a collision action in  rem by the owners 
of the steamship Stanley Force against the owners 
of the steamship Talbot. The defendants counter
claimed.

The collision occurred in the river Mersey on 
the 19th Dec. 1890.

The facts alleged by the plaintiffs were as 
follows :—Shortly before 4.15 a.m. on 19th Dec. 
the Stanley Force, a steamer of 136 tons net 
register, manned by a crew of ten hands all told, 
was proceeding down the Mersey on a N.-|-E. 
course. The weather was dark and hazy. The 
tide was the last hour’s flood running about one 
knot. The Stanley Force was making about 
five or six knots an hour, and was carrying the 
usual regulation lights. In these circumstances 
the Stanley Force being off the Salisbury Dock 
entrance on the Liverpool side, those on board of 
her saw about half a mile distant, and from one 
and a half to two points on the port bow, two 
bright lights of a vessel apparently at anchor, and 
which proved to be the Talbot. The Stanley 
Force was kept on her course, when suddenly the 
green ligh t of the Talbot came into view, showing 
that she was under way. The engines of the 
Stanley Force-were at once stopped ; her whistle 
was blown, and almost immediately afterwards 
her engines were reversed fu ll speed, and her 
helm was put hard-a-port; but the Talbot came 
on, and with her stem Btruck the port bow of the 
Stanley Force, doing her damage.

The facts alleged by the defendants were as 
follows :—Shortly before 4.15 a.m. on 19th Dec. 
the Talbot, a steamship of 300 tons net register, 
manned by a crew of fifteen hands all told and 
laden with a cargo of sugar, was in the Mersey, 
off the Salisbury Dock entrance, in the course of 
a voyage from Dunkirk to Liverpool. She was 
exhibiting the usual regulation lights for a steam
ship under way in the Mersey, and in addition 
thereto was carrying a globular lantern at the 
mizen truck, which was alleged to be the usual 
Customs signal light for a ship coming from a 
foreign port. She had come up the river and 
starboarded to go into the dock, when those on

(a) Reported by J. i'. Ahimnau, and BUTLBB ASPINALL, Esqrs.,
Barristers-at-Law.
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board of her saw the mast-head and red lights of 
the Stanley Force about a quarter of a mile dis
tant, and bearing about three points on her star 
board bow. The Talbot sounded two blasts ol her 
steam-whistle, and when it  was seen that 
Stanley Force was attempting to pass ahea 
her, her engines were reversed, but the S an y 
Force came on, and w ith her port bow struc i 
Talbot’a stern. , ™ lh ±

The plaintiffs (inter alia) charged the latooi 
w ith carrying imnroper and misleading ng • 

The defendants called evidence, which was con 
tradicted by the plaintiffs, to prove that there 
was a custom for vessels in the Mersey c g 
from a foreign port to exhibit a white light 
the mizen truck, and that the carrying 0 ,
light, whether as a quarantine or Customs ig . 
was so usual that i t  could not mislead.

The following Acts of Parliament were referred 
to, and are material to the decision:

6 Geo. 4, c. 78: ,,
Sect. 8. Every . . . master . • ■ ^  AAnarau-

charge of any vessel liable to the performance 1 
tine shall . . hoist . . , ,  m the night .time

a large signal lanthorn, with a light t• . . a large signa l la i
the (m aintop) m ast head. . . .

Merchant Shipping Act 1873 (36 & 37 vie 
c. 85): ■ . ,,

Sect. 17. I f  in  any case o f co llis ion  i t  is Pr0T® f°  . A  
cou rt before w h ich  the case is tr ie d  th a t any ° t  t  
R egulations fo r P reventing  Collis ions contai 
made under the  M erchan t Shipping A cts  , -.lntion 
has been in fr in g e d , the ship by w hich such reg 
has been in fr in g e d  sha ll be deemed to  be in  > ..
less i t  is shown to  the  satis faction o f the oonr ,
circumstances o f the  case made a departure 
regulations necessary.

River Mersey Rules and Regulations:
Art. 4. Every vessel when at anchor carry e 

white light prescribed by art. 8 of the said , £• bt not 
(i.e. for Preventing Collisions at Sea), at 8 . 
exceeding twenty feet above the bull, safT may
the forestay, or otherwise near the bow, wh jj
he best Been, and, in addition to the said light, au 
vessels having two or more masts shall ex ^
similar white light at double the heigh topping 
light at the main or mizen peak, or on the boom. topping 
lift ,  or other position near the stern where i t  can 
best seen. » , i

S ir Walter Phillimore and Joseph ^ “ Bowfor 
p la in tiffs .—The Talbot is alone to blame- H e r 
navigation was negligent, and she c<? w hite  
breach of the Mersev Rules m  carry  § been
light at the mizen truck. No custom has been 
proved justifying its exhibition. Th nd
vessels from quarantine ports car y 
white light is no reason why the l a  . 
so. This second ligh t may have misled those on
the Stanley Force into thinking sf ew „ under 
at anchor, and if  so, the Talbot is to blame, under 
sect. 17 of the Merchant Shipping Act

Barnes, Q.C. and J. P. Aspinall, for the. defen
dants, contra.—-The Stanley iorce ■ weU- 
blame. The ligh t at the mizen tru c k is a well
known signal in the Mersey for a 0 - n0f,ice
and at night is the only means of giving ■ 
to the Customs officials. I f  so, tae °*r .u . re<ru.
were such as to make a departure Force
lations necessary. Moreover, the S S , 
was not only not misled in fact, but. could not 
possibly have been misled, as the life, S 
have been the quarantine light, which is 
seen in the Mersey.

Sir Walter Phillimore in reply.

The P resid en t  (Sir Chas. Butt), having found 
the Stanley Force to blame tor bad look-out, 
continued :-Those on board the Stanley Force 
sav that the white light carried at the mizen 
truck on the Talbot misled them into think- 
£  that that vessel was a ship at anchor 
Bv the Mersey Rules a two-masted vessel at 
anchor is to have a bow light twenty feet 
above the hull, and a light near the sterndouble 

'tha t height. The mizen truck light of the Talbot 
was about double the height of the forward 
light, and the two might have appeared to be 
anchor lights. Whether the Stanley Force was 
misled «doub tfu l, as the Rider Brethren think 
that apart form the exhibition of the Talbot s 
greenTight, which ought to have been seen 
sooner, the Stanley Force might have seen that 
the Talbot was coming across rffie river. It, 
however, the Stanley Force might have been 
misled and i f  it was wrong for the Talbot to 
carrv ’this extra light, then the latter vessel 
must be held to blame, under sect. 17 of the 
Mprrhant Shipping Act 1873, for a breach of the 
regulations a T to  lights, unless circumstances 
rendered the breach necessary. I t  is to be 
observed, that only sncli vessels as come from 
„ (iuai-antine port can carry a quarantine lig h t, 

T  because some vessels which come into the 
Terser are required to carry a ligh t at the mam- 
£  mast head, other vessels carrying a second 
i i ih t  at the mizen truck are not to be absolved, 
i f  was contended that a custom exists to carry 
the mi^en truck ligh t; but no such custom has 
been proved, nor is there any law requiring this 
lbrht The Elder Brethren also th ink that the 
Talbot might have waited until she was going 
into dock before hoisting the light. Therefore, 
though I  am not satisfied that the Stanley iorce 
" A  °  isie(i  by the light, still, as i t  was not neces
sary for t h e T w  to depart from the regula
tions and as on the evidence it  is doubtful 
whether the Stanley Force might not have been 
misled, I  must hold, under the Act of Parliament, 
that the Talbot is also to blame.

Solicitors for the plaintiffs, H ill, Dickinson,

^ S i t o r s T o i  t o d r f S )'Collins, Robinson, 
and Co., Liverpool.

h o u s e  o f  l o r d s .

April 28 and 30, 1891.
(Before the L ord Chancellor (Halsbury), Lords 

B ramwell, H erschell, F ield , and H annen.)
T he R iver Derwent, (a)

ON APPEAL FROM THE COURT OF APPEAL IN  
ENGLAND.

Collision — Crossing ship — Rules and Bye-laws 
fo r the Navigation of the Thames, art. 24.

A vessel moving from one side of the Thames to the 
other is a crossing vessel, within the meaning of 
art 24 of the Thames Rules, until she has com
pleted the manoeuvre she has in  view, viz., to get 
straight up or down the river, on the side to 
which, she is going, and that manœuvre ts not 
completed, although her stem may be as near to

by O. E. MALDEN, Esq., JBarrister-at-Law.
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the opposite shore as she can safely get, i f  she is
still athwart the stream.

T his was an action brought by the appellants, the 
owners of the steamship Allendale, against the 
respondents, the owners of the steamship the 
River Derwent, in respect of a collision which 
occurred between the vessels in the Thames on 
the 19th Dec. 1888.

The Allendale was coming up the river on tha 
flood tide, and was in  the act of crossing the 
river, from the south to the north side, in order 
to moor at some buoys w ith her head to the tide, 
when the River Derwent, which had been following 
her up the river, ran into her amidships.

The Rules and Bye-laws for the Navigation of 
the River Thames provide :

A r t .  24. Steam-vessels crossing1 from  one side o f the 
r iv e r  tow ards the  o the r side sha ll keep ou t o f the  w ay 
o f vessels na v ig a ting  np and down the  rive r.

A rt. 25. Where by the above rules one of two vessels 
is to keep out of the way the other shall keep her 
course.

Butt, J. found the River Derwent alone to blame, 
but the Court of Appeal (Lord Esher, M.R., 
Lindley and Lopes, L.JJ.) found both vessels 
to blame.

Prom this decision the owners of the Allendale 
appealed.

The case is reported below in  6 Asp. Mar. Law 
Cas. 467; 62 L. T. Rep. N. S. 45, where the facts 
are fu lly  set out.

Sir C. Hall, Q.C., Barnes, Q.C., and J. P. 
Aspinall appeared for the appellants.

Sir W. PhilUmore and Raikes for the respon
dents.

The cases of The Thetford (6 Asp. Mar. Law 
Cas. 179 ; 57 L. T. Rep. N. S. 455) and Davies v. 
Mann (10 M. & W. 546) were referred to in the 
course of the arguments.

A t the conclusion of the arguments their Lord- 
ships gave judgment as follows :—

The L ord Chancellor (Halsbury).—My Lords : 
The question in  this case, and the only ques
tion now before your Lordships, is whether the 
Allendale was partly to blame or not. There 
can be no doubt that that question must of 
course in the first instance depend upon rules 
24 and 25, however construed. When I  say 
“  however construed,”  I  mean whether one does 
or does not give an exact and precise definition of 
what is a ship that has accomplished her purpose 
of crossing. That i t  is the duty of a ship which 
is going from one side of the river to the other to 
keep out of the way of ships which are going up 
and down is undoubtedly true under these 
rules, whatever the exact construction of the 
rules may be. I t  is undoubtedly a fact that 
the Allendale did cross from one side of the 
river to the other. Now, for my own part, I  
do not th ink that the question depends, as the 
Court of Appeal seems to have assumed, upon the 
exact position of the vessel, and whether the nose 
of the vessel touched the north shore or not. 
The rules are presumed to be exhaustive of the 
conditions in  which a ship should be. The moment 
the vessel has left the south shore and is going 
towards the north shore, I  presume she is in the 
act of crossing; that is to say, she has begun the 
operation — she is executing the manoeuvre— 
which is to bring her from the one side of the 
river to the other; and I  think i t  would be a

very strange thing if, although she had not got 
at right angles to the opposite shore when she 
began her progress towards it, she would not be 
a crossing ship ; or if, when she has got near the 
other shore on the opposite side, but has not 
assumed the position of a vessel going either up 
or down the stream, i t  could be said simply, 
because some part of her has got near to that 
shore, as near thereto as she could safely get, 
therefore she has accomplished the whole ma
nœuvre. I t  seems tome that thatwould reduce the 
language of the rule to an absurdity. I f  she has 
not accomplished the manœuvre, i f  she is engaged 
in  the act of crossing from the shore on one side 
towards the shore on the other, she is s till under 
the obligation which is upon her to keep out of 
the way of vessels which are coming up and 
down. Indeed, any other construction of the 
rule would reduce it  to this further absurdity, 
that she is in a condition which is not provided 
for at all ; she is not coming up, she is not coming 
down, she is not at anchor, and by the hypothesis 
she is not crossing. That is a condition of things 
which I  am not able to appreciate. I t  seems to 
me clear that she is therefore in the act of accom
plishing that manœuvre, and is stillunder the obli
gation which the rule imposes upon her of keeping 
out of the way of vessels coming up and down the 
river, and then comes the complementary rule 
that vessels coming up and down the river are 
bound in respect of that ship to keep their course. 
Now, for some time I  was under the impression 
that when this vessel had started to perform 
this manœuvre she had started in reasonable and 
proper time to effect it, and that the proceeding 
of the River Derwent was that, coming at a 
speed inappropriate to the condition of the river 
at the time, she had persisted in going on, and, 
as one of my noble and learned friends put it, 
chasing the other vessel so that she could not 
properly perform the manœuvre in time. I f  that 
had been the condition of things another question 
certainly would have arisen. But when one 
comes to see what the real condition of things 
was i t  seems to me that the true clue to what 
happened in this case was, that the Allendale 
endeavoured to get across in too short an interval 
of time, thinking very likely (but making a mis
take) that she could accomplish the manœuvre 
in time. She either miscalculated the distance 
or miscalculated the speed of the other ship, 
and made that mistake for which she must be 
responsible ; or else I  confess I  am haunted by 
the suspicion now that she assumed that, i f  she 
did not accomplish the complete execution of the 
manœuvre in the time in which she thought ori
ginally she could accomplish it, then the other 
vessel would get out of her way, or stop so as to 
avoid any difficulty. I f  that was the calculation 
upon which she proceeded i t  seems to me that by it  
she impliedly reversed the obligation, and expected 
ships going up or down the river to keep out of' 
her way instead of her keeping out of theirs. 
For these reasons, although I  cannot quite assent 
to the construction which the Court of Appeal 
have placed upon the rule, or to the inference 
which they have drawn, yet I  am unable to dis
agree w ith the conclusion at which they have 
arrived, namely, that both vessels were to blame. 
I  therefore move your Lordships that the judg
ment appealed from be affirmed, and that this 
appeal be dismissed w ith costs.
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Lord Bramwell.—My Lords : I  am of the same 
opinion. I  th ink these two rules should be treated 
as a rule of the road, aDd that what one may ca 
a practical construction ought to be put up™1 
them like that put upon the ordinary rule ot the 
road on land, where as a rule a carriage ought o 
keep on one particular side of the road; but there 
may be occasions for going to the other side, and 
the driver of a carriage who goes to the ot er 
side may not be in any sense to blame i f  he puts 
no difficulty upon any other carriage that has 
occasion to use the road. Indeed, he not only 
may not be to blame, but he may have a cause ot 
action against any person who does him an in ju ry 
in consequence of the position in which he is, it tnat 
person with reasonable care could have avoided it, 
upon the principle of the case that was mentioned 
of Davis v Mann (10 M. & W. 546). On the other 
hand i t  may be that by going on the wrong si e 
of the road he has put a carriage coming in the 
opposite direction in such a difficulty tha 
blame is attributable to the driver of the opposite 
carriage, and the fault of the collision is entirely
upon the man who has gone to the wrong si o_
the road. Now, I  was going to say interpreting 
but I  can hardly say interpreting the rule in  t  a 
way, because i t  does not need interpretation, 1 is 
Plain and intelligible without any construction 
'—but I  w ill say understanding the rule in a 
way, I  wish to say that I  dissent from, the no 10 
of the responsibility being limited to the im 
while the crossing is being continued. In  my 
opinion i t  extends to the crossing and the situa
tion in  which the vessel is when she has crosse ; 
because i t  seems to me quite absurd to say 
she has kept out of the way of a coming vesse , i , 
at the very moment of her stopping her crossing, 
that coming vessel ran into her. I  think tha 
has to keep out of the way of a coming 
during the crossing and when she has cross • 
Now, I  should not like to be misunderstood, i t  
the coming vessel were half a mile off at t  e 
when she had finished her crossing, and it  tnat 
coming vessel persisted in continuing her ’
and ran into her, I  th ink the blame would not be 
m the crossing vessel, but would be entire y 
vessel which had, if  I  may quote myself. Riven 
chase to her and ran into her; in  my opmi 
blame would be solely w ith that vesse . »
ain supposing the case where, at them  
stopping, the coming vessel is m such a p
that she cannot, or cannot without s . .
skill or good fortune, avoid running 1 

vessel which has crossed. .
. Those being the principles which go ^
judgment in  this case, looking at t 
of the evidence, and considering t  e , 
the — j N_____ nosition ot these
oi Hie evidence, and cons ider^ 
the river and the particular position 
two vessels, that is  ̂to say, £
the River Derwent, and the particu P " . 
of the James Sothern, I  cannot help thmki g 
that the rule was disobeyed by t  e 
and that she did not keep out of T)„lmnt 
the Diver Derwent, so that the Rnv re
was put into some difficulty by the , j
of the Allendale. I  confess that the doubt 
rather have is whether the River Derw nq
free from blame ; but I  am content to thmk and 
do believe, that the River Derwent might perhaps 
by an extra quantity of skill and care haje gone 
astern of both the James Sothern and the AUe 
dale. I  am not at all sure that she could, but

at all events I  am content to agree—indeed the 
question is not before us except in  so far as i t  is 
an ingredient in  considering the conduct ot the 
Allendale. I  am quite content w ith the adjudica
tion which has taken place against the River 
Derwent, and I  am of opinion that that which 
has been given against the Allendale is also
right.

Lord H e r s c h e l l .— My Lords: I  am of the 
same opinion. I t  -appears to me that, i f  we were 
to accede to the argument which has been urged 
at the bar on behalf of the appellants, we should 
practically fr itte r away altogether these rules 
which have been laid down for the navigation of 
the river Thames. Indeed, the learned counsel 
for the appellants have argued that to construe 
them literally, or according to their strict lan
guage, would impose difficulties m the navigation 
of thé river, and would create commercial incon
venience which necessitates some departure from 
their strict terms. That is an argument to which 
I  cannot for a moment give my assent. I t  would be 
better to have no rules at all than not to enforce 
absolute obedience to them according to the natural 
interpretation to be put upon them. Unless you do 
so they really become a snare, a cause ot mischiet 
and disaster, rather than an additional source m 
safetv. Therefore i t  seems to me that, when 
these rules which have been laid down for the 
navigation of the river have been broken the 
vessel breaking them must be held to blame 
unless she can justify herself on the ground of 
some necessity, some superior obligation, which 
made i t  under the circumstances justifiable m 
her to depart from the course laid down. Well, 
then was the Allendale, under the circumstances, 
w ithin the rule bound to keep out of the way of 
vessels passing up and down the river, which in 
their turn were justified and indeed required to 
keel) their course?' I  cannot doubt that upon 
any reasonable construction of the rule the Allen
dale was in that position. She had started on 
the one side of the river and passed over to the 
other across the path of vessels, if  they reached 
her in time, passing up and down the river; and 
at the time when the collision occurred she was 
still athwart the river in  the execution ot that 
manœuvre. To say that she was not a vessel 
which had come under the obligation to keep out 
of the way of vessels passing up and down 
the river, and was s till under that obligation, 
i t  appears to me would be to defeat the rule. 
That being so, how does she seek to avoid the 
consequences resulting from the charge that 
she has broken the rule ? The only suggestion 
appears to mo to be, that she had anticipated 
that the other vessel would so manœuvre or would 
so conduct herself by stopping as that there would 
be no collision. To admit that for a moment 
would be at once to abolish the obligation which 
lav upon her to keep out of the way of the other 
vessel When the argument of the appellants is 
reduced to this, that she was not breaking the 
rule because i f  the other vessel had stopped she 
would not have been in her way, inasmuch as the 
other vessel would not have come on and struck 
her i t  appears to me that that of itself shows that 
the’contention is an impossible one, and that the 
Allendale was righ tly  held to blame.

Lord F i e l d — My Lords : I  am entirely of the 
same opinion. I t  appears to me that the Allen-
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dale in this case was clearly under the obligation 
of observing rule 24. That she was so when she 
began to cross, and while she was crossing from 
the south side to the north side nobody can enter
tain any doubt at all ; and I  am inclined to th ink 
that the duty imposed upon her by rule 24 came 
into operation at that time. A t the same time 
the duty imposed by rule 25 upon the River 
Derwent and the other vessels navigating up and 
down the river also came into force, because 
those two rules speak together ; they indicate to 
the ship that is about to cross and is crossing 
what her duty is, and they indicate to the master 
or navigator of a ship coming up or down the 
river what his duty is. I t  is absolutely essential 
that those two rules should speak at the same 
moment of time, namely, when each ship has to 
decide upon the course on which she is to go. 
Now, then, what has the crossing ship to do P I  
feel the fu ll force of the observation of Lord 
Hersohell, that to hold that the duty was not an 
absolute one, and that the rule was not obligatory 
upon such a vessel, would be to bring us back to 
the common law. I  am not at all sure i f  this 
case had been tried before a ju ry  in a court of 
common law, and the ju ry  had found the Allen
dale to blame, that even without the regulation 
I  should have come to the conclusion that that 
verdict ought to be set aside. But i t  seems clear 
to me that the duty is prescribed by the rule, and 
that i t  is of the greatest possible importance that 
the rule should be held to have that force. Now, 
then, what was she about P She was not going 
across to a quay or to stand still when she got 
over there ; she was performing a complicated 
manœuvre. She had to moor at a buoy on the 
south side of the river, and, the tide flowing at 
the time, she was obliged to moor head to tide. 
For that purpose she had therefore to describe 
first of all a diagonal course across the river, and 
then swinging round, as the captain says, watch
ing his opportunity to come across to the other 
side, so as to lie off by the buoy. That during that 
operation she was at some time or other a crossing 
ship cannot for a moment be doubted. I t  may 
be that in some cases there may be some difficulty 
in ascertaining the precise point at which the 
crossing movement becomes separated from the 
semicircular or turning movement, bnt I  see no 
difficulty in this case at all. What had she 
done P When she had got to the north side of 
mid-channel, somewhere about there, she let go 
her anchor for the purpose of canting up, and 
she stopped her engines; but she was still under 
way ; at the very moment of the collision she was 
forging ahead. Now at this moment her position 
as regards the stream was this: she had tailed up, 
I  th ink they said, one or two points, and her 
head was, one witness says, one point, another 
witness says two points, slightly off, but s till going 
towards the north shore. She was in motion at 
the time, and forging ahead, and was performing 
that manœuvre which it  was necessary for her 
to perform in order to execute the orders which 
she had got to lie off. Under these circumstances 
i t  seems to me that she was still crossing within 
the meaning of the rule, and was therefore to 
blame.

Lord H annen.—My Lords : I  am of the same 
opinion, and I  might, perhaps, content myself 
w ith concurring without making any observation 
upon the case ; but I  desire to express an opinion

upon a question which has been considered in the 
courts below, namely, as to the effect of these 
rules 24 and 25. Tt appears to me that the leading 
idea to be borne in mind is this, that the crossing 
from one side of the river to the other is to be 
taken as one manœuvre, and cannot be divided 
into nortions. You cannot look merely at the 
time while the vessel is moving ahead in the 
ordinary way towards the other shore ; the object 
which the vessel has in view must be borne in 
mind also. That object is, that she may take a 
course either up or down the river on the other 
side, and until that is accomplished she is s till 
only engaged in the operation of crossing towards 
the other side. In  this case that operation con
sisted not merely in the passing across the river 
in the ordinary way, but in swinging by means of 
the anchor, which was atrip, I  th ink i t  is called. 
That was part of the operation by which she was 
approaching or crossing towards the other side. 
There was no idea of her running actually to the 
other side, but she was manoeuvring so as to bring 
herself into a position which would enable her to 
fake a course up or down the river. Therefore 
i t  appears to me that i t  matters not whether it  
was under direct steam or in any other way ; she 
was still engaged in the operation of crossing 
towards the other side, and if the effect was that 
she placed herself in a position which, having 
regard to another vessel coming down the river, 
was putting herself in the way of that vessel, 
the contention which has been urged on behalf of 
the Allendale leads to this absurdity, that by 
putting herself into the way of another vessel 
she was keeping herself out of its way. Now, 
what were the duties of the Allendale when she 
performed the operation of crossing towards 
the other sideP I t  was her duty to see 
what was the state of the river, and what 
vessels were approaching, and amongst others 
she ought to have seen (and did see) that the 
River Derwent was approaching, and, as it  now 
turns out and is admitted, not at an excessive 
speed. Then that was one of the things which 
the Allendale was bound to take into account. 
Could she prudently pass across and keep out of 
the way of another vessel which she saw was 
coming down in the ordinary course of naviga
tion P Well, i t  turned out that she could r.ot. 
But she says, i f  that vessel had done something 
other than she did, then there would have been 
no collision, which is in  effect saying, I f  that 
other vessel had kept out of my way, then there 
would have been no collision. That is, in fact, 
reversing the rule. She had to consider whether, 
in the existing state of things which she saw, she 
could with safety accomplish the manœuvre she 
was engaged in. I  w ill not dwell upon the evi
dence ; i t  has been sufficiently referred to. I  
come to the same conclusion as that arrived at 
by the noble and learned Lords who have pre
ceded me, that the Allendale was to blame, and 
that is the only question which is before this 
House.

Judgment appealed from  affirmed. Appeal 
dismissed with costs.

Solicitors for the appellant, Botterell and 
Roche.

Solicitors for the respondents, W. A. Crump 
and Son.
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Feb. 3 and 14,1891.
(Present: The E ight Hons. Lords W atson and 

M orris, and Sir R ichard Couch.)
T he Pleiades ; T he Jane, (ct)

Collision—Practice—Contributory negligcncB, 
Where, on appeal in  a collision case, i t  appeared 

that the court below had found that the appellan s 
ship was to blame, and had accepted the story 
told by the respondents', it  was Held, that it  was 
not open to the appellants on the appeal o 
raise the contention that, assuming the appellants 
to be to blame, the respondents were also to blame, 
as the appellants had not raised such question 
in  the court below.

T his was an appeal from  a judgm ent of the 
V ic e -A d m ira lty  C ourt of G ib ra lta r m  three con
solidated co llis ion actions, by which the steam
ship Pleiades was found alone to blame fo r a co i 
sion w ith  the steamship Jane. .

The collision occurred off Europa ,l
about 5 p.m. on the 3rd Aug. 1889. Ihe Jane 
a steamship of 841 tons register, was putting 
into Gibraltar for coals and was making abou 
seven knots through the water on a N.W. by JN- 
course. The Pleiades, a steamship of 14oh tons 
register, was coming through the Straits o 
Gibraltar into the Mediterranean, and -was 
making about ten knots an hour on an E. by •
1 N. course. Each vessel kept its course an 
speed until they were within a short distance o 
each other, when both vessels ported, tne 
Pleiades at the same time stopped and shoi J 
afterwards reversed her engines, whilst the Jan  
momentarily stopped her engines and then pu 
them on fu ll speed ahead again. Notwith
standing these manoeuvres the vessels came in 
collision at considerable speed, the Pleiades wi 
ber stem striking the port side of the Jane abalt 
the main rigging. „  , ,, ,

The judge of the Vice-Adm iralty Court o
that the Pleiades had the Jane on her starboard 
8ide, and that i t  was her duty, under ar . 
the Regulations for Preventing Collisions, to Keep 
out of the way of the Jane, and that she was to 
blame for not doing so. He also found 
Jane kept her course until the Pleiadesi had. 
como so close as to render a collision inevitable, 
and that by the porting she rendered the colli
sion less serious.

Regulations for Preventing  Collisions a t Sea .
A r t  16. I f  tw o  ships under st eam “ e ®i,ieh “  has 

as to  invo lve  r is k  o f co llis ion, the ship of
the o the r on he r own starboard side sha ll k  p 
the w ay of the  other. . nf  tw o

A r t .  22. W here by  the above ru les one o i t  
ships is  to  keep ou t o f the way, the other sha ll keep h
course.
. The charge made by the appellants at the bear 
mg in the court below against the Jams wa' ’ ,
she altered her course and thereby cans*; , ■ 
collision ; and in answer to question 1 , 
preliminary act, asking “  what fault i J 
attributed to the other ship P”  the answer was 

The collision was caused through the ■ ■ 
not keeping her course. ”  I t  was not sugg
(a) Reported by J. P. Aspinall and Butler Aspinall, Esqrs.,

Barristers-at Law.
V ol. V IL , N. S.

by either party in the court below that in the 
event of their vessel being found to blame there 
was contributory fault on the part of the other 
vessel.

My burgh, Q.C. and Bailees for the appellants.— 
The collision was solely caused by the negligent 
navigation of the Jane. Even .assuming the 
Pleiades to be in  fault, the Jane is also to blame 
for not having stopped and reversed her engines. 
[Lord W a t s o n  referred to The Tasmania, 63 L. T. 
Rep. N. S. 1; 6 Asp. Mar. Law Cas. 517; 15 
App. Cas. 223.]

Sir Walter Phillimore and J. P. Aspinall, for 
the respondents, were not called on.

Judgment was delivered by 
Lord W atson.—This is an appeal by _ the 

owners and master of the steamship Pleiades 
from a judgment of the Vice- Adm iralty Court 
of Gibraltar, in three consolidated suits, arising 
out of a collision between their vessel and the 
steamship Jane. Two of these are cross-actions 
of damage by the respective masters, and the 
th ird  an action by the owner of the Jane's cargo 
against the Pleiades and freight. The learned 
judge of the Vice-Admiralty Court found that 
the1Pleiades alone was to blame for the disaster ; 
and he has disposed of each action in accordance 
w ith that finding. The collision occurred between 
4 30 and 5 p.m. on the 3rd Aug. 1889, in broad 
davlight and in calm fine weather, about a 
quarter of a mile to the southward of Europa 
Point Lighthouse. The vessels appear to have 
first sighted each other when they were from 
three to four miles apart. The Pleiades was 
then entering the Mediterranean oil an E. |N .  
course, at a speed of ten knots per hour. The 
Tane was making for the port of Gibraltar, on a 
crossing coarse N .W . by W., at the rate of 
seven and a half knots. Each vessel kept its 
course, without alteration of speed, until they 
came w ithin 400 or 500 yards of each other. So 
far there is no material discrepancy between the 
accounts given by the witnesses on either side; 
but there is some conflict ot evidence as to sub- 
sequent events. On reaching the point already 
indicated, the Pleiades ported her helm, which 
carried her half a point to starboard before actual 
collision, and signalled the manœuvre by two 
blasts of her whistle ; whilst the Jane ported, 
w ith the effect (due apparently to her having no 
keel) of bringing her head five points to star
board at the time of collision. When she altered 
her helm, the Pleiades first stopped and shortly 
after reversed her engines ; but there must have 
been considerable way upon her at the moment 
of collision, because her master states, “  I t  would 
take nine or ten minutes to stop way from fu ll 
speed ahead. ”  When the Jane ported, she first 
stopped and then went fu ll speed ahead. The 
collision took place in  a very short time, 
apparently not more than from one to two 
minutes after the first change of helm, the stem 
of the Pleiades striking the port side of the 
Jane, nearly at right angles, abaft the main rig 
ging! The witnesses differ as to the sequence of 
these events. Those of the Pleiades assert that 
her change of helm was not made until the Jane 
had ported, and that it  was necessitated by the 
action of the Jane. Those examined for the Jane 
state that she altered her course after, and in 
consequence of the Pleiades having intimated
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that she was starboarding. The learned judge of 
the court below, before whom all the principal 
witnesses were examined, gave credit to the 
version told by the witnesses from the Jane, and 
their Lordships see no reason to differ from his 
conclusion. ■ The only case made by the appel
lants in their pleadings and in their evidence 
was, that both ships ought to have mantained 
their original courses, w ith unaltered speed, in 
which case there would have been no risk of 
collision, and that the collision which ensued was 
entirely owing to the Jane’s departure from her 
original course. In  their preliminary act they 
state that “  the collision was caused through the 
steamship Jane not keeping her course, Articles 
16 and 22. ”  The case presented on the other 
side was, that the Pleiades occasioned the collision 
by fa iling to observe article 16, and keep out 
of the way of the Jane ; that the Jane ported 
because the starboarding of the Pleiades indicated 
that she had determined to disobey the rule 
inculcated by article 16 ; and that the result 
of her disobedience was to render collision 
inevitable. I t  was not suggested by either party 
that, in  the event of their vessel being found to 
have been in the wrong, there was contributory 
fault on the part of the other vessel, which would 
imply jo in t responsibility. Their Lordships have 
no hesitation in holding that the decision of the 
Vice-Admiralty Court upon the issues submitted 
to i t  was fu lly  justified by the evidence. They 
have, w ith the assistance of their assessors, 
formed a clear opinion (1) that, i f  both vessels 
had continued on their original courses, w ith 
unabated speed, to the point of intersection of 
these courses, there would have been imminent 
danger of collision; (2) that the attempt of the 
Pleiades to pursue her original course was in 
plain violation of the 16th article of the 
Regulations; and that, having regard to the 
proxim ity of Europa' Point on the one hand and 
the abundance of sea room on the other, an 
endeavour to pass ahead of the Jane was an 
improper and unseamanlike manœuvre ; and (3) 
that, up to the time when Bhe starboarded, the 
Pleiades could, by porting and directing her 
course to starboard, have complied with the 
Regulations, and passed astern of the Jane 
w ithout involving risk of collision.

On the argument of this appeal, counsel for the 
Pleiades maintained for the first time that assuming 
her to have been culpable by reason of her failure 
to keep out of the way, the Jane was also in fault, 
and ought to be jo in tly condemned in damages, 
in  consequence of her failure to comply w ith the 
18th article of the Regulations. I f  the argu
ment were admissible at this stage of the proceed
ings, i t  would raise the very serious question 
whether the Jane was justified in  steaming ahead 
instead of reversing when i t  became apparent 
that a collision was unavoidable; and the onus of 
showing that her action was justifiable would 
undoubtedly rest upon the Jane. Upon the 
merits of the argument, their Lordships purposely 
refrain from expressing any opinion, in the 
present condition of the evidence. They did 
not call upon the respondents’ counsel for a 
reply, because they were satisfied, upon the 
appellants’ own showing, that they ought not to 
entertain the question. The point was not taken 
in  the court below, where no reference was made 
to the 18th article either in the preliminary acts,

the pleadings, the evidence, or in  the argument. 
The evidence upon which the contention is now 
based was elicited from the witnesses in  loose and 
general terms, not for the purpose of ascertaining 
the precise state of the facts, but simply by way 
of narrative. The master of the Jane was asked 
on cross-examination why he ported his helm ; but 
not a single question was put to any of the Jane's 
witnesses in regard to her going ahead instead of 
reversing. In  these circumstances, their Lord- 
ships are not satisfied that they have before them 
—to use the language of Lord Herschell in The 
Tasmania (ubi sup.)— “  all the facts bearing upon 
the new contention, as completely as would have 
been the case i f  the controversy had arisen at the 
tr ia l; and next, that no satisfactory explanation 
could have been offered by those whose conduct is 
impugned i f  an opportunity of explanation had 
been afforded them when in the witness-box.”  
Their Lordships w ill therefore humbly advise Her 
Majesty to affirm the judgment appealed from. 
The appellants must pay to the respondents, 
who have appeared, their costs of this appeal.

Solicitors for appellants, Waltons, Johnson, and 
Bubb.

Solicitors for respondents, Thomas Cooper and 
Co.

Supreme Court of Jitbicature.
COURT OF APPEAL.

Jan. 22, 23, and Feb. 28,1891.
(Before L indley, L opes, and K ay, L.JJ.)

Phelps, J ames, and Co. v. H ill  and Co. (a)
APPEAL PEOM THE QUEEN’S BENCH DIVISION.

Carriage of goods—Deviation—Power of master 
— Reasonable necessity —1 Damage to cargo — 
Liability.

A ship belonging to the defendants, who were ship
owners and shipbuilders at Bristol, shipped, in  
addition to other cargo, some tin  plates belonging 
to the plaintiffs at Cardiff, fo r New York. The 
bill of lading contained the usual exemptions from  
liab ility  in  respect of damage by collision, fyc. In  
the course of the voyage the ship experienced 
very heavy weather, and repairs became necessary. 
The master put into Queenstown at first, and 
afterwards, having communicated with the 
defendants, determined to return to Bristol fo r  
repairs. In  the Avon the ship came into collision 
with another vessel and sank. She was subse
quently raised and taken to Bristol. The p la in
tiffs sued fo r damages fo r the fa ilu re  of the 
defendants to deliver the tin  plates in  New York 
according to the bill of lading. The case teas 
tried before a judge and special ju ry, and the 
verdict and judgment were fo r the defendants. 
The plaintiffs applied fo r  a new trial, and 
contended that the master was not justified with
out the consent of the cargo-owners in  returning 
to Bristol, but should have had the ship repaired 
at Queenstown or Swansea, that the ju ry  had been 
misdirected, and that the verdict was against the 
weight of evidence.

Held, that the return to Bristol was not such a devia
te) Reported by A . J. Sp en c e r , Esq., Barrister-at-Law.
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tion from  the course us could not he held to he 
reasonably necessary; that the ship being a“general 
ship,”  i t  was not necessary to communicate with 
the cargo-owners before returning to Bristol; that 
the question of reasonable necessity was one fo r the 
ju ry , and that the verdict should not be disturbed.

T his action was brought by Messrs. Phelps, 
James, and Co., merchants, carrying on business 
in London, and Messrs. Phelps, Dodge, and Go., 
merchants, carrying on business in  New York, 
against Messrs. H ill and Co., who were shipowners 
and shipbuilders in Bristol.

The claim was for damages for failure to 
deliver, according to the b ill of lading, certain tin 
plates shipped by the plaintiffs, on the Llanaufl 
City, a steamship belonging to the defendants. _ 

The Llandaff City left Bristol on the 27th 
Dec. 1889, partly laden w ith cargo for New 
York. The same evening Bhe touched at »Swansea 
and shipped the tin  plates in question for New 
York. She left Swansea on the 1st Jan. 1890.

The ship experienced very bad weather alter 
leaving Swansea, and suffered so much that she 
was obliged to put back for repairs.

She first put into Queenstown, and the master 
telegraphed from 'there to the defendants, who 
directed him to bring the ship back to Bristol, 
where they had facilities for repairs.

On her way thither she came into collision in 
the Avon w ith Another vessel and sank. She was 
eventually raised and taken to Bristol. The tin  
plates which were damaged by the water were 
sold by auction at Bristol. . ,

The b ill of lading under which the plaintiffs 
goods were shipped for New York, exempted the 
defendants from liab ility  in respect of :

Breakage . . . rust, frost, decay, contact with
or smell, or evaporation from any other goods, 
collision, stranding, straining, or other perils ot 
the seas, rivers, navigation or land transit oi 
whatsoever nature or kind ; and a ll damage, loss, or 
in jury arising from the perils or things above men- 
tioned, and whether such perils or things arise from t  e 
negligence, default, or error in judgment of the master, 
mariners, engineers, stevedores, or other persons m tne
service of the shipowner, always excepted . . ■ wi
liberty, in the event of the steamer putting back, ™ 
Bristol or into any port, or otherwise being proven 
from any cause from commencing or Pr0°e®“ ” |  
m the ordinary course of her voyage, to proceed 
sail or in tow of any other vessel, or in any other manner 
'vhich the shipowner shall think fit, and to ship or 
8hip the goods by any other vessel.

I t  was also provided that “  the shipowner is 
not to be liable for any damage to any goo 
which is capable of being covered by insurance.

The plaintiffs contended that the master shou 
not have returned to Bristol, but should have 
«fayed at Queenstown or put into Swansea tor 
repairs, which last-mentioned port is about sixty 
miles from Bristol. T .

The action was tried before Mathew, J- and a 
special jury. Mathew, J. left to ju r y  the 
question, whether the master exercised the ais- 
crotion of a reasonable man in  the interest oi tne 
sl»ip and cargo in going to Bristol instead ot 
remaining at Queenstown, or going to Swansea. 
I  he ju ry  found that there was no deviation, and 
judgment was entered for the defendants.

Ihe plaintiffs moved for a new trial.
Barnes, Q.C. and Aspinall for the plaintiffs. 

Jhe master should not have taken the tin  p a os 
from Queenstown, or at any rate he shoul no

have proceeded beyond Swansea, which was a 
nearer port for repairs than Bristol. The damage 
to the ship might have been reasonably repaired 
at Cardiff, Newport, or Swansea. The master 
must not deviate from his course more than 
necessity requires, having regard to the interests 
of the shipowner and cargo-owners :

Lavabre v. Wilson, 1 Doug. 284 ;
Turner v. Protection Insurance Company, 25 Maine, 

515 ;
Ewbank v. Nutting, 7 C. B. 797.

Before leaving Queenstown for Bristol, the master 
should have obtained the consent of the cargo- 
owners as well as of the shipowners.

Bigham, Q.C., Sir Walter Phillimore, and L. E. 
Pylce for the defendants.—The question depends 
upon whether there was a reasonable necessity 
for the deviation made by the master: (Phillips 
on Marine Insurance, sects. 1018 to 1024.) There 
was evidence which justified the jury^ in  hold
ing that Bristol was the most convenient port 
to make for.

Barnes, Q.C. in reply .-T he  b ill of lading was 
not meant to cover a breach of contract by the 
shipowner :

Taulor v. Liverpool and Great Western Steam
C om pany, 30 I  T  Rep. N .3 .71 4 ; 2 Asp. Mar. 

Law Cas. 275; L. Rep. 9 Q. B. 546.
I t  has been held that exceptions in the b ill ot 
lading, on the ground of necessity, should be 
strictly construed against the shipowner :

The Australasian Steam Navigation Company v. 
Morse, 27 L. T. Bop. N. S. 357; 1 Asp. Mar. Law 
Cas. 407 ; L. Rep. 4 P. C. 222. Cur. adv. vult.

Feb 28 —L indley, L.J., having stated the facts 
of the case, read the following written judg
ment : —1The voyage being fixed by the contract ot 
affreightment, i t  is the duty of the master to pro
ceed to the port of delivery without delay and 
without any unnecessary departure trom the direct 
and usual course. But circumstances may arise 
which render i t  necessary to depart from this 
usual course, and tempestuous weather injuring 
the ship and rendering i t  necessary to put into 
some port of repair is one of those circumstances. 
When a ship is thus injured i t  is the duty of the 
master to do the best he can for all concerned, 
but his primary duty being to complete the yoy- 
aire with as litt le  delay as possible, i t  follows that 
his first care ought to be to get the ship repaired 
as quickly as he can. The same principle may 
be expressed in other words ; e.g., by saying that 
he ought to go to the nearest port where the 
necessary repairs can be most quickly done, or 
bv saving that there ought to be no unnecessary 
departure from the proper course of the voyage 
and no unnecessary delay in  prosecuting it. But 
in whatever language the rule is expressed, it  
must not be so worded as to exclude the element 
of reasonableness. By “ possible”  and “ neces
sary ” is meant reasonably possible and reason
ably necessary, and in considering what is 
reasonably possible or reasonably necessary every 
material circumstance must be taken into account; 
eg danger, distance, accommodation, expense, 
time, and so forth. No one of these can be ex
cluded. Mr. Barnes invited us to exclude the 
element of expense; but to say that as a matter 
of law expense is to be disregarded would be to 
make the rule far too rigid. Suppose there are
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two ports, both equally safe and accessible and in 
all respects proper for repairing the ship; but 
suppose one is a dear port compared w ith the 
other, a reasonable man would naturally and 
properly choose the cheaper. Suppose the cheaper 
port to be a litt le  more out of the way than the 
other, is i t  reasonable to say that the master must 
go to the other ? I  can find no authority for so 
rig id  a rule. A ll the decisions on the subject of 
deviation show that what is reasonably necessary 
is permissible in  these cases. Lord Mansfield 
said, in Lavabre v. Wilson (ubi sup.): “  A  devia
tion from necessity must be justified both as oo 
substance and manner. Nothing more must be 
done than what the necessity requires.”  But this 
passage, though often referred to, has neyer been 
understood as excluding the element of reason
ableness. Moreover, i f  a master of competent skill 
and knowledge, and acting bond fide in the interest 
of all concerned, has chosen one port in prefer
ence to another, then, although the court or a 
ju ry  may and ought to take a different view if  
they come to the conclusion that he ought to have 
acted differently, they ought not to come to such 
a conclusion on ligh t grounds. In  a nicely 
balanced case they are fu lly  justified in attaching 
considerable weight to the master’s judgment 
and in  allowing that to turn the scale in their own 
own minds. This is what I  understand Mr. 
Phillips to mean in sect. 1022 of his well-known 
book, and what the court laid down in  the 
American case of Turner v. Protection Insurance 
Company (ubi sup.). In  that case the Court said : 
“  The master in most cases must be the princi
pal judge of the degree of peril to which his 
vessel is exposed, and of her ability to proceed 
w ith  safety to a nearer or to a more distant port, 
and of the facilities for repairing her at different 
ports. I f  he is competent and faithful, his de
cision respecting these matters, made in  good 
faith, should be satisfactory to all interested, 
although he may err in  judgment.”  That was an 
action on a policy on which deviation was relied 
on as a defence. There was no conflict between 
the cargo-owner and the shipowner as in the case 
before us. But the same principle is applicable to 
both classes of cases. Applying this principle to 
the present case, can we set the verdict of the 
ju ry  aside P I  th ink not.

Mr. Barnes complained of misdirection on the 
ground that the learned judge ought to have 
told the ju ry  that the cargo owners ought to 
have been communicated w ith at Queenstown 
and have been consulted as to what ought 
to be done. No authority was cited in support 
of this proposition, and principle and con
siderations of expediency are against it. Are 
the cargo-owners to be consulted about repairing 
the ship P That is nothing to them provided the 
voyage is duly completed. Are they to be con
sulted as to what is to be done w ith the cargo P 
How is this possible i f  the ship is a general ship P 
How is the master to know who all the owners of 
the cargo are P What is he to do i f  they differ 
in  opinion P To hold that they ought to be con
sulted would be to impose a new and intolerable 
burden on the master. I t  was contended that 
there was misdirection in omitting to te ll the 
ju ry  that no deviation could be justified that was 
not necessary, and that the judge did not suffi
ciently explain the importance of this to the jury. 
But this contention is based on the assumption

that what is meant by “  necessary ”  is something 
much more rig id  than what is reasonably neces
sary in  a nautical and commercial sense. Then 
i t  was said that the verdict was against the 
weight of the evidence ; that the evidence showed 
that the master sacrificed the interests of the 
cargo-owners to the interests of the shipowners ; 
that he acted on their orders and not on his own 
judgment; that even i f  he was justified in  leav
ing Queenstown he ought to have put into Swan
sea, and not Bristol. Having studied and read 
the evidence with care, I  cannot disagree w ith  
the jury. I  find i t  quite impossible to say that 
twelve men could not have found a verdict for 
the defendants if  they had really understood the 
evidence. I  am satisfied that the master did con
sider the interests of the cargo-owners as well as 
those of his immediate employers, and that he 
did act bond fide to the best of his judgment in 
the matter. I t  may be that Swansea would have 
been as good and in some respects a better port 
to put into than B ris to l; but, on the other hand, 
there was less risk of delay in Bristol, and there 
were advantages to the shipowners which there 
was no real reason for sacrificing. These were 
all matters fa irly before the ju ry  and for them, 
to consider and determine. In  my opinion it  
would be wrong to disturb the verdict. I t  is not 
necessary to determine the point raised by the 
defendants on the clause as to insurance, but I  
am inclined to think that i t  has reference to the 
voyage contracted for, and not to unjustifiable 
departures from it. The motion is refused, with 
costs.

L opes, L . J .  read the following written judg- 
mcnt ;—The question in this case is whether there 
was a deviation. I f  there was a deviation, or, in 
other words, i f  the deviation was not justified, 
the shipowner is liable for a loss by the perils of 
the sea. He is not protected by the exception of 
perils in the contract. The voyage must be 
prosecuted without unnecessary delay or devia
tion. The shipowner’s contract is that he w ill bo 
diligent in carrying the goods on the agreed voy
age, and w ill do so directly without any unnecessary 
deviation. But this undertaking is to be under
stood w ith  reference to the circumstances that 
arise during the performance of the contract. 
He is not answerable for delays or deviations 
which are occasioned or become necessary without 
default on his part. Where the safety of the 
adventure under the master’s control necessitates 
that he should go out of his course, he is not only 
justified in doing so, but i t  is his duty in the 
right performance of his contract w ith the owners 
of the cargo. The shipowner through his master 
is bound to act w ith prudence and. skill and care 
in avoiding dangers and in  m itigating the con
sequences of any disaster which may have hap
pened. The master is bound to take into account 
the interests of the cargo-owners as well as those 
of the shipowner. He must act prudently for all 
concerned. So strict is the sule with regard to 
deviation that, while the master may deviate to 
save life, he may not deviate to save property. 
Going into a port out of the usual course for 
necessary repairs and staying t i l l  they are com
plete is no deviation, provided i t  plainly appears 
that such repairs, under the circumstances and 
at such port, were reasonably necessary and 
the delay not greater than necessary for the 
completion of such repairs, so as to enable
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the vessel to proceed on her voyage. The de 
viation must not be greater than a reason
able necessity demands, having regar
the respective interests of shipowner an
cargo-owner. A  reasonable necessity imp ies 
existence of such a state of things, as 
regard to the interest of all concerned, w 
properly influence the decision of a reasona , 
competent, and skilful master.

I  now proceed to apply the Jaw as 
stated i t  to the present case. That the m 
was justified in  the circumstances in  see* 1“ » 
a port of refuge is not denied. 1“ e P
first touched was Queenstown. . 9L, •
seriously contended that he was not justi 
leaving Queenstown, where the cargo cou 
be reconditioned, and proceeding to a ™ore ' '
able port. The question is whether m the ci ' 
stances he was justified in proceeding to a 
distant port—viz., Bristol, rather than to a nearer 
port, viz., Swansea. Bristol was sixty miles 
from Queenstown than Swansea, lhe vess 
lost by a collision in  the river Avon when making 
her way to Bristol. The shipowners were ship
builders at Bristol, where they had large repairing 
and building yards. I t  was said they ha ' 
machinery of a similar kind to that on board t  
vessel in question which could easily be 
into the vessel, and which would take the p 
of that which had been damaged. They had also 
steamers in the same line as the vessel in  qu 
tion into which, i t  is said, the cargo ooul 
transshipped. The master, when at Queensto > 
telegraphed to his owners at Bristol, who 
graphed to their underwriters, asking tor cure - 
tions. Upon receiving an answer from tneir 
underwriters the owners directed the mas 
bring the vessel to Bristol. A fter hearing 
evidence and a very careful summing up 
the learned judge, the ju ry  came to the coneu 
that the master was justified in  acting as ’
and that there was no deviation. I t  wa 
that the learned judge should have direc 
Jury that there was no evidence upon which they 
could find that the master was justified in pr
ceeding to  Bristol. Such a contention s un
tenable. Beyond all doubt i t  was a T"ê 10nJ  
be left to the jury. But then it  is said that the 
verdict found by the ju ry  was against the we g 
° f the evidence, and one which twelve es
men, having regard to all the cir A js
could not reasonably find. I  cannot adopt this 
yew. I  am of opinion there was ample evidence 
to support the conclusion at which t  -1. 
their verdict arrived. The master was 
gent, competent, and skilful ma®te . fajth 
measures taken by him were taken m g ,  w;tpjn 
?ud an honest exercise of discretion

proper lim its. Can it  be sa id  that the ju ry  
wpre so wrong that their verdieu oug ,, j 
aside, if  they thought such a state of things
existed as, having regard to the m t cjgjon 
concerned, m ight properly influence g  • toj 
° f the master, and induce him to g Bristol 
rather than Swansea ? For the shipowner B ra »  
■Was tv,---------nor was it  unreasoncnan bwansea r a „„rpnson-
was the more desirable port, nor was t hat
able for t h e  ju ry  to th ink upon the e m d e n c e th a t  

Bristol was better for the cargo-ow > pr0. 
there would be less delay m r e f i t ’ lf  t0PgaY 
ceeding on the voyage. I t  is very di -j.
what the state of the cargo was, an . ^
required to be reconditioned. But, assuming t

required reconditioning, there is no evidence to 
show that this could not be as well done and w ith 
as little  expense at Bristol as at Swansea. I  can 
discover no consideration of danger, distance, 
accommodation, expense or time which made 
Swansea so preferable to Bristol as to justify the 
iu rv  in saying the master was wrong in  going to 
Bristol In  these circumstances i t  is impossible 
to say the ju ry  were wrong in  the verdict they 
found • i t  was a question for them, and they had 
ample’evidence to find as they did. I t  was said 
the master, in Queenstown, before determining to 
proceed to Bristol, ought to have communicated 
with the cargo-owners. There is no authority 
for this Moreover, the ship was a general ship, 
and there were twenty cargo-owners. I t  might 
be that some of the bills of lading were indorsed 
To communicate w ith such cargo-owners would 
be impracticable. The motion must be refused.

K ay L J. read a written judgment as follows 
An extremely interesting and important question 
has been raised by this motion, viz., what amounts 
to such necessity as w ill justify  a departure by 
the master of a ship from the strict course of the 
voyage, and, when there is necessity for depar
tu re  how far such departure may go without 
amounting to what is called in  law a ‘ deviation. 
The ship was a steamer. The voyage was from 
Bristol touching at Swansea to complete cargo, 
and thence to New York. The cargo was chiefly 
tin plates There were some chemicals, ihe 
ship was despatched by the owners, and there 
were about twenty shippers of cargo. The ship 
completed her cargo and was on the way to New 
York when she encountered very heavy weather, 
(hiring which the fore-hatch was carried away, 
the decks strained and injured, a considerable 
amount of water made its way from the deck into 
the hold, some damage was done to the tin  plates, 
the donkey engines were disabled, the pumps 
choked, the ship was m some danger and both 
sides agree that i t  was necessary to put back to a

"Z nf  refUSe The nearest was Crookhaven,
Eud the most convenient was Queenstown The 
ship made for Queenstown, where she put down a 
single anchor, as the captain says because his 
intention was to return to Bristol to refit The 
owners of the ship were themselves shipbuilders 
their building yards were at Bristol, they had 
duplicates there of the different parts of the 
ship’s machinery. Moreover, they had a line of 
similar steamers which departed on the same 
voyage periodically, and the captain suggests that 
;i ^rnmht have been possible, i f  necessary, to 
transship the cargo into another of those steamers 
w S  had shortly to start. Accordingly he 
telegraphed to the owners, who, after communi
cating with their underwriters, directed him to 
bring the ship back to Bristol. On her way 
thither she was run into in the Avon by another 
steamer and sunk. This was a risk excepted by 
the Terms of the b ill of lading i f  i t  occurred 
during the proper voyage. The question is 
whether the captain was right in  not having the 
shin* repaired at Queenstown, and,- i f  he was, 
whether he should not have proceeded to S wansea 
father than Bristol, as i t  was some sixty or 
seventy miles nearer to Queenstown and a better 
nllce i t  is suggested, for selling the cargo, if  it  
should have to be sold, and also for returning any 
of the plates that might require to be so treated 
—-an operation which could hardly be performed
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at Bristol. The general law on the subject of 
deviation is not in controversy; i t  can hardly be 
better expressed than in the words of Lord 
Mansfield in Lavabre v. Wilson (ubi sup.) : “  A  
deviation from necessity must be justified both as 
to substance and manner. Nothing more must 
be done than what the necessity requires. The 
true objection to a deviation is not the increase 
of the risk. I f  that were so it  would only be 
necessary to give an additional premium. I t  is 
that the party contracting has voluntarily substi
tuted another voyage for that which has been 
insured.”  I  cannot find that those words have 
ever been criticised. They are adopted in  the 
latest editions of the text-books on the subject. 
Another proposition, which seems equally well- 
established, is, that where there is upon the evi
dence a question whether what the captain did 
was necessary under the circumstances, that 
question is proper to be determined by the ju ry  : 
(Motteux v. London Assurance Company, 1 A tk. 
544; O’Reilly v. Gonne, 4 Camp. 249). W ithout 
attempting any exhaustive definition of what 
amounts tô  necessity in such cases, I  th ink it  may 
fa irly  be said necessity does not mean absolute 
physical necessity only, but a reasonable neces
sity having regard to the interests of the ship
owners and also of the cargo-owners, and to all 
the other circumstances of the case. I t  is sug
gested here that the learned judge should have 
directed the ju ry  that the captain, before leaving 
Queenstown for Bristol, should have obtained 
permission not only from the shipowners, but 
also from the cargo-owners. No authority for 
this has been produced, and the practical impossi
b ility  of communicating w ith twenty different 
consignors, and the consideration that some or 
other might have indorsed their bills of lading 
and ceased to have any interest in the adventure, 
is a sufficient answer to this suggestion.

A  more serious question is, whether the learned 
judge should have directed them that, upon the 
facts as proved, there was no evidence of 
necessity to return to Bristol, but that the 
utmost the captain should have done if  he did 
not refit at Queenstown was to have gone to 
Swansea. But i f  upon the evidence there was 
any doubt as to this question, the case was clearly 
one to be decided by -the jury. I  cannot bring 
myself to the conclusion that there was no evi
dence to go to the ju ry  which could raise such a 
doubt. But then, i t  was argued, even i f  there 
was some evidence, the verdict was so much 
against the weight of evidence that the court 
should direct a new trial. No doubt i t  is impor
tant on this question to observe that the summing- 
up of the learned judge was rather against the 
verdict. I  think the question is between Swansea 
and Bristol, a distance of, say, sixty miles—that 
is, three or four hours’ steaming. Expedition in 
refitting the ship is a most important considera
tion for the cargo-owners as well as the ship
owners. I t  is reasonably argued that this would 
be more quickly done at the shipowners’ yards 
than elsewhere, besides the saving of expense 
which would certainly be effected. The matter 
is really reduced to the question whether what 
was done was the best thing, considering the 
interest of the cargo-owners as well as of the ship
owners. Here the great difficulty is, that we 
have very litt le  evidence as to the actual state of 
the cargo and the amount of in ju ry i t  had sus

tained. I  am unable to satisfy myself that, upon 
consideration of all the circumstances, the verdict 
was such as reasonable men could not fa irly  have 
come to. There is much doubt about what was 
the right course to take, but I  th ink i t  may be 
said that i f  the ju ry  had considered that the 
captain ought to have put into Swansea, or even 
ought to have stayed at Queenstown, although 
there were strong reasons against his doing that, 
i t  would be difficult for this court to have inter
fered w ith their verdict.

Solicitors for the plantiffs, Bollerell and Roche.
Solicitors for the defendants, Ince, Ingledew, 

and Go.

Jan. 22 and March 21, 1891.
(Before Lord E siiee, M.B., B owen and F ey, 

L.JJ.)
Steinman and Co. v . T he A ngiee L ine 1887 

L im ited , (a)
APPEAL PBOM THE QUEEn ’s BENCH D IVIS IO N .

B ill of lading—Exception of “  thieves of whatever 
hind, whether on board or not, or by land or sea” 
— Theft by stevedore's men—Liability of ship
owner.

Where by a b ill of lading a shipowner was exempted 
from  liability fo r any loss caused by “ pirates, 
robbers, or thieves of whatever kind, whether on 
board or not, or by land or sea : ”

Held, that he was liable fo r a theft of goods com
mitted by the stevedore’s men after shipment and 
during stowage.

T his was an appeal from a judgment of Smith, J.
The action was brought against shipowners for 

the non-delivery of goods shipped on board the 
defendants’ ship for carriage from Liverpool to 
Buenos Ayres. Smith, J. found as a fact that the 
goods were stolen by some of the stevedore’s men 
after shipment and during stowage. The steve
dore was paid by and was in the service of the 
ship. By the bill of lading the defendants were 
exempted from liab ility  for losses caused by 
“  the act of God, tho Queen’s enemies, pirates, 
robbers, or thieves of whatever kind, whether on 
board or not, or by land or sea, rain, spray, 
barratry of tho master or mariners, adverse 
claims, lestraint of princes, rulers, or people.”  
There was also a clause by which i t  was “  ex
pressly agreed and declared that the shipowner 
shall not be liable for or in respect of any neglect 
or error in judgment on the part of the master, 
pilot, crew, or other persons whomsoever in his 
service or employment.”

Smith, J. held that the shipowners were not 
protected by the exception clause in the b ill of 
lading, and gave judgment for the plaintiffs.

The defendants appealed.
Gorell Barnes, Q.G. and Hurst for the defen

dants.—The words “  of whatever kind ”  were 
introduced to cover every kind of theft. There is 
no ambiguity about the meaning of tho words ; 
they apply to every kind of theft by whatever 
person. They cited

Taylor v. The Liverpool and Great Western Steam 
Company, :!0 L. T. Bop. N. S. 714; 2 Asp. Mar. 
Law Cas. 275 ; L. Bop. 9 Q. B. 546 ;

Norman v. Binnington and Co., 63 L. T. Bop. N. S. 
108 ; 6 Asp. Mar. Law Cas. 528; 25 Q. B. Div. 475.

(«) Reported by E. Manley Smith , Esq., Barrister-at Law.
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Bigham, Q.C. and Carver for the plaintiffs.— 
The meaning of the words “ of whatever kind 
which is contended for on behalf of the defen
dants is too large; i t  would cover thefts by the 
shipowner himself. [Lord E sher, M.R. J-hs 
policy of the law would not allow him to take 
such an advantage of a stipulation put in m his 
favour.] The words were probably introduced 
to meet doubts thrown out by Archibald, J. m 
Taylor v. The Liverpool and Great Western Steam 
Company (ubi sup.), where he said thett 
meant one committed w ith violence. The same 
meaning of the word is also given in 2 Arnould 
on Insurance, p. 704, fourth edition, which was 
cited in the argument in that case. These words 
may cover all descriptions of “ thefts,”  but not 
all descriptions of “  thieves.”  The question 
here really is, whether the shipowner has got rid  
of any ambiguity, the ordinary rule of con
struction being that an owner is not exempt irom 
liab ility  for his servant’s acts unless his exemption 
he made clear and unambiguous :

Phillips v. Clark, 2 C. B. N. S. 156.
Barratry in the exception applies only to the 
crew; there is no special exception of servants o 
uny other kind. They also referred to 

2 Arnould on Insurance, p. 771, 6th edit.
Hurst, in  reply, referred to 

Hayn v. Culliford, 4 Asp. Mar. Law Cas. 128, 40
L. T. Rep. N. S. 536 ; 4 C. P. Div. 182.

Cur. adv. vult.

. March 21.—B owen, L.J. delivered the follow
ing written -ju d g m e n tT h is  is an action brought 
hy the owner of goods against the shipowner in 
respect of the loss of cargo, found by Smith, 
to have been stolen by the stevedore s men 
during stowage. The b ill of lading mclu es 
among the exceptions “  thieves of whatever Kin 
whether on board or not, or by land or sea. 
Ihe stevedore under the charter-party w‘ 
appointed by the charterer, but paid by t  e P 
and in the service of the ship. Is  
liable to make good the loss? I  Ins .,
Upon the true construction of the exception
effect on the vrima facie liab ility of the s ,lP . 
from which the exceptions are intendc i 
defined lim its to release him. The history 
introduction into English policies and g
kills of lading of special provisions as to

thieves”  requires to be borne m min . _
broad principle of commercial law alw 7
a,id is that the ship, in the absence of expres.
provision to the contrary, was liable t _  
owner for losses occasioned by theft ,
on board. This idea was of cardinal momen 
both in  the law of insurance and in . 1 
carriers. In  the earliest forms of in®“ r ?^c ’ 
before the middle of the seventeenth century, e 
Were no express words which covere 
tbeft, and theft on board a vessel, since i t  p 
sumably proceeded from negligent custody, ana
Ip*1 irom accident, was not a peril 0 „ '
Furtum non est casus fortuities. Insu > ,7
Bmerigon, c. 12, s. 29, “ are not responsible tor 
simple theft committed on board the vessel, bee. 
i t  is presumed with reason that f :n or
happened through some default of the p 
Crew.” About the middle of the century m 
2iiestion the word “ thieves” found it« way into 

lis t of the marine casualties against which

insurances were effected, and from this time 
forth  there has been a recurring discussion both 
in England and America as to the extent to which 
in  policies of insurance effect ought to be given 
to this special stipulation. Robbery imports 
violence, but “  theft,”  which properly speaking 
does not, may be of several kinds. There may be 
the assailing thief from outside—the th ief who 
“  breaks through and steals; ”  there may be a 
thief on board' among those who are lawfully on 
board; there may, lastly, be a th ief among the 
crew. The controversy has principally turned 
upon the question whether the term “ thieves ”  
ought not to be confined to the first of these cate
gories, viz., depredators outside the ship. That 
the expression was wide enough to cover, not 
merely thefts on board by passengers, but also 
thieves among the crew or servants of the ship
owner, has scarcely been suggested, except in  an 
American authority which w ill hereafter be men
tioned. A t first i t  appears to be uncertain to 
what extent the introduction into English policies 
of the word “ thieves”  really affected the in 
surer. In  Malyne’s Lex Mercatoria (c. 25, p. 109) 
the term is interpreted to mean “ assailing 
thieves,”  “  for otherwise,”  saysMalyne, “ i f  there 
be thieves on shipboard . . . the master of
the ship is to answer for that and make i t  good, 
so that the assurers are not to be charged with 
any such loss,”  which, Malyne adds, “  sometimes 
is not observed.”  (See also Roccus de Navibus, 
c, 42 and c. 43; Beawes, 6th edit. pp. 190, 196; 
Weskett on Insurance, edition of 1781, p. 543 ;
J Marshall’s Insurance, 187.) The language of 
Malyne has not been, however, universally accepted 
as applicable to those policies where express 
mention is made of thieves : (see Park, Insurance, 
edition of 1809, p. 30.) And in the case of The 
Ml antic Insurance Company v. Storrow, m  1835 
(5 Paige, Chan. (N< w York) 293), Chancellor 
Walworth distinguishes the expressions used in 
Malyne, Weskett, Roccus, and Emerigon, on. the 
ground that they are speaking only of the general 
contract against loss by sea risks, and without 
reference to the express clause in modern policies 
against loss by thieves. The Chancellor accord
ingly held the insurer liable for a loss occasioned 
by the act of thieves who had no connection with 
the ship, although the master and ship might 
also be liable as carriers on their bills of lading. 
In  The American Insurance Company of New 
York v. Bryan, in 1841 (1 H ill, 25), a similar 
ouestion arose before the Supreme Court of New 
York in an action upon a policy which contained 
the word “ thieves.”  The Chief Justice at the 
tria l had directed the ju ry  that a loss by theft, 
whether by assailing thieves or by embezzlement 
of the crew, or by whatever person, was w ithin 
the policy, and this direction was upheld by the 
court No English case, however, has gone to 
this extent; and the law so laid down has been 
doubted bv writers of authority: (see 3 Kents 
Commentaries, 11th edit. p. 397; 1 Phillips on

^The^ntroduction of the term “  thieves ”  into 
the exceptions in English bills of lading is of 
a later date, in older bills of lading dangers of 
ilie  sea being the only accidents excepted: 
(Beawes, p. 196; Abbott, 5th edit. p. 214.) 
For woods stolen or embezzled, the master was 
liable unless there was vis major : (1 Moloy, 
p 329.) By degrees the lis t of exceptions
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was expanded, and the word “  thieves ”  in 
a h ill of lading has received a judicial inter
pretation in the case of Taylor v. The Liverpool 
and Great Western Steam Company (uhi sup.). I t  
was there held in effect that the term was only 
intended to deal w ith thefts by persons “  not 
belonging ”  to the ship—an expression which, 
however, is ambiguous, but which in Taylor’s case 
seems to be used as equivalent to persons outside 
the ship. The present form of b ill of lading is 
subsequent in date to the decision in  Taylor’s 
case, and is designed apparently to widen still 
further the meaning there attributed to the 
word “  thieves.”  But thieves may “  belong ”  to 
a ship in two ways. They may bo persons who, 
though they are lawfully on board, have nothing 
to do w ith the service of the ship ; or they may 
be the master and crew or persons in the service 
of the ship. Is the language “ thieves of what
ever kind, whether on board or not, or by land or 
sea,” intended in this b ill of lading to add both 
of these classes of depredators, or only the former 
class, to the “  outside thieves ”  who were pre
viously covered by the word in ordinary bills of 
lading? This question of construction must be 
decided on the broad principle which has been so 
long and so constantly invoked in the inter
pretation of contracts with carriers by sea as 
well as by land, viz., that words of general 
exemption from liab ility  are only intended (unless 
the words are clear) to relieve the carrier from 
liab ility  where there has been no misconduct or 
default on his part or that of his servants. The 
exceptions in a bill of lading are not intended to 
excuse the carrier from the obligation of bringing 
due skill and care on the part of himself and his 
servants to bear both upon the stowing and upon 
the carrying of the cargo. Even in cases w ithin 
the exceptions the shipowner is not protected if  
default or negligence on his part or that of his 
servants has contributed to the loss. Accordingly 
in  G rill v. The General Iron Screw Collier Company 
Limited (18 L. T. Rep. N. S. 485; 3 Mar. Law Cas.
O. S. 77; L. Rep. 3 0. I ’. 476) an exception in  a 
b ill of lading of “ accidents of whatever nature 
or kind soever ” was held not to cover a collision 
caused by the negligence of master and crew : 
(see also Phillips v. Clark, uhi sup., and Czech 
v. The General Steam Navigation Company, 17
L. T. Rep. N. S. 246; 3 Mar. Law Cas. 0. S. 5;
L. Rep. 3 0. P. 14.) I t  is the duty of the ship
owner by himself and his servants to do all be 
can to avoid the excepted perils ; the exception, 
in other words, lim its the liability, not the duty. 
Upon this ground I  am of opinion on this b ill of 
lading that the mere introduction into the lis t of 
exceptions of the words “  thieves of whatever 
kind, whether on board or not, or by land or sea,” 
does not relieve the shipowner from liab ility  for 
the thefts committed by those in the service of 
the ship. A. subsequent clause in the b ill of 
lading exempts the shipowner from liab ility  for 
neglect or error in judgment, but leaves w ilfu l 
misconduct of those in the ship’s service still 
untouched. I f  i t  was intended to relieve the 
shipowner from liab ility  for thefts committed by 
persons in  the ship’s service, clear and explicit 
language to that effect should have been used. I  
agree, accordingly, w ith Smith, J., and th ink that 
this appeal must be dismissed with costs. The 
Master of the Rolls concurs in the result at which 
I  have arrived.

Fey, L.J.—I  am of the same opinion. A  long 
series of authorities has determined that a ship
owner cannot relieve himself from liab ility  except 
by express words, and in the present case the 
words of exception are general, not express, and 
are in  marked contrast w ith the words which 
expressly exempt the shipowner from liab ility  for 
the negligence or error of judgment of the master, 
mariners, or others of the crew, or other persons 
whomsoever in  the owner’s employment. The 
judgment of Smith, J. was right, and this appeal
must be dismissed. , , ,. . ,Appeal dismissed.

Solicitors for the plaintiff's, Pritchard and 
Englefield, agents for Simpson, North, and Johnson, 
Liverpool.

Solicitors for the defendants, Downing, Holman, 
and Co.

Friday, Dec. 19, 1890.
(Before Lord E s h e r , M.R., L o p e s  and K a y , L.JJ.) 
S e e k a in o  a n d  S o n s  v .  C a m p b e l l  a n d  o t h e r s . ( a )  

B ill of lading — E.eccpted perils — Incorporation 
from  charter-party—“  A ll other conditions as per 
charter."

By a b ill of lading a cargo of coals was to he de
livered at the port of discharge, “  the act of God, 
the Queen’s enemies, fire, ana a ll and every other 
danqtrs and accidents of the seas, rivers, and 
navigation, of what nature and lcind soever, 
excepted, unto order or assigns, they paying 
freight fo r the said coals and til l other conditions 
as per charter, with average accustomed.” The 
charter-party contained the same exceptions, to
gether with the following danse, “  Negligence 
clause as per Baltic B il l of Lading 1885.”  ' This 
negligence clause excepted “  strandings and 
collisions, and a ll losses and damages caused 
thereby, even when occasioned by negligence, 
default, or error in  judgment of the pilot, master, 
mariners, or other servants of the shipowners.”  
The cargo was lost, owing to the stranding of 
the vessel through the negligence of the master. 
The indorsees of the b ill of lading having sued 
the shipowners fo r the loss of the cargo :

Held (affirming the judgment of Huddleston, B., 6 
Asp. Mar. Law Gas. 526,■ 63 L. T. Hep. N. S. 
107), that the words in  the b ill of lad ing,'1 a ll 
other conditions as per charter,’’ incorporated 
only those conditions of the charter-party which 
icere to be performed by the consignee of the goods; 
that therefore the negligence clause was not incor
porated; and that the defendants were liable fo r  
the loss.

Russell v. Niemann (10 L. T. Rep. N. S. 786; 2 
Asp. Mar. Law Cas. O. S. 72; 17 G. B. N .S. 
163) approved.

A p p e a l  from the judgment o f  Huddleston, B., at 
the tr ia l o f  the action, reported 63 L. T. Rep. N. S. 
107 ; 6 Asp. Mar. Law Cas. 526; 25 O. B. Div. 
501.

The plaintiffs were the indorsees of a b ill of 
lading for a cargo of coals shipped on board the 
defendants’ vessel John Banfield, at Newcastle- 
upon-Tyne, for delivery at Trapani, in Sicily. The 
action was brought to recover damages for the 
loss of the coal by reason of the stranding of the 
vessel near Mazzara, on tho coast of Sicily. A t

(o) Reported by Adam H. Bittlkston, Esq., Barrister-at-Law.
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the tr ia l the ju ry  found that the loss was due to 
the negligence of the master of the vessel. The 
coal was shipped by Fisher, Eenwick, and Co., 
under a charter-party, in which Fisher, Renwick, 
and Co. were described as “ agents for char
terers,” and which contained the usual excep
tions of “  the act of God, the Queen’s enemies, 
fire, and all and every other dangers and 
accidents of the seas, rivers, and navigation, of 
what nature and kind soever, during the said 
vo.yage and, in w riting  at the end, “ Negligence 
clause, as per Baltic B ill of Lading 1885.”  The 
negligence clause in  the Baltic B ill of Lading 
1885 was as follows :

Strandings and collisions, and a ll losses and damages 
caused thereby, are also excepted, even when occasioned 
by negligence, default, or error in  judgment of the pilot, 
master, mariners, or other servants of the shipowners. 

The b i l l  o f lad ing  stated th a t the coals were 
Shipped by Fisher, Redwick, and Co., and were to be 

delivered at Trapani, the act of God, the Queen’s enemies, 
nre,and all and every other dangers and accidents of the 
seas, rivers, and navigation of what nature and kind 
soever excepted, unto order or to assigns, they paying 
treight for the said coals and all other conditions as per 
charter, w ith average accustomed.

The defendants contended that the effect of the 
words in the b ill of lading, “ a ll other conditions 

per charter-party,”  was to incorporate into the 
hill of lading the negligence clause in the Baltic 
-“ i l l  of Lading 1885, and that consequently they 
Were not liable. The ju ry  having found that the 
loss was caused by the negligence of the master, 
they were discharged by consent, and the rest of 
fhe case was left to be decided by the learned 
judge. The learned judge found upon the evi
dence that Fisher, Renwick, and Co. were princi
pals in the charter-party, and not agents for the 
plaintiffs, and that therefore the plaintiffs were 
dot parties directly bound by the charter-party, 
tie  held that the negligence clause in the Baltic 
fy l l  of Lading 1885 was not incorporated in the 
oui of lading, and therefore the plaintiffs were 
entitled to judgment.

The defendants appealed.
French, Q.C. and Joseph Walton for the defen

dants^—The words “  all other conditions as per 
charter ”  incorporate all the conditions of the 
charter-party that are not inconsistent w ith the 
Provisions of the b ill of lading :

Gray v. Carr, 25 L. T. Rep. N. S. 215 ; 1 Asp. Mar.
Law Cas. 115 ; L. Rep. 6 Q. B. 522 ;

Porteus V. Watney, 4 Asp. Mar. Law Cas. 34; JJ h.
T. Rep. N. S. 195 ; 3 Q. B. Div. 534.

T he case of Bussell v. Niemann (10 L. T. Rep. 
• S. 786; 2 Mar. Law Cas. O. S. 72; 17 O. B. 
o '  ^68) Is not consistent w ith those two cases, 

and must be considered as overruled. There is 
Nothing in the present bill of lading which is 
'^consistent w ith  the importation of the Baltic 
clause from the charter-party. I t  only adds 
•mother exception to those already contained in 
me b ill of lading. Taylor v. Perrin (not reported), 
m the House of Lords, is not a decision against 

? defendants ; the remarks of the Lords are 
■j y . dicta, which were not necessary for the 
ecision, and which cannot be taken as overruling 

me judgments of this court in the previous cases. 
ey also referred to
Gullischen v. Stewart, 50 L. T. Rep. N. S. 47; 5 
~ AsP- Mar. Law Cas. 200 ; 13 Q. B. D iv. 317 ; 
Gardner v. Trechmann. 5 Asp. Mar. Law Cas. ooo ;

53 L. T. Rep. N. S. 518 ; 15 Q. B. Div. 154 ;
Y°i- VU., N. S.

Hamilton v. Mac.kie, 5 Times L. Rep. 677 ;
Delaurier v. Wyllie, 17 Court of Seas. Cas. 4tli series.

167.
Barnes, Q.C. and J. L. Walton, Q.C. for the 

plaintiffs.—The words “  all other conditions as 
per charter ”  import into the b ill of lading those 
conditions of the charter-party that are to be 
performed by the consignee upon delivery of the 
goods. The incorporation of the Baltic clause in 
this b ill of lading would be inconsistent w ith the 
provisions of the b ill of lading. The effect would 
be to add another exception which the parties have 
not contracted for. Bussell v. Niemann (ubi sup.) 
is in  point, and is not touched by the decision in 
Gray v. Carr (ubi sup.). Moreover, in  Taylor v. 
Perrin (not reported), Lord Blackburn expressly 
refers to Bussell v. Niemann as being correctly 
decided. They also referred to

Smith v. Sieveking, 25 L. T. Rep. O. S. 95 ; 4 E. &B.
945 ; 26 L. T. Rep. O. S. 182 ; 5 E. & B. 589.

French, Q.C. replied. ^  ^  ^

Dec. 19.—Lord E s h e r , M.R.—The plaintiffs, 
who are consignees of a cargo by indorsement of 
a b ill of lading, sued the defendants, who are the 
shipowners, for non-delivery of the cargo. The 
defence set up by the defendants is, that they are 
not liable for the loss of the goods, inasmuch as 
the cause of the loss is covered by one of the ex
ceptions which is introduced into the b ill of 
lading by reference from the charter-party. Now 
the goods were lost owing to the stranding of the 
vessel, and the ju ry  have found that the loss was 
due to the negligence of the master. The b ill of 
lading, upon its face, exempts the shipowners 
from liab ility  for the “  act of God, the Queen’s 
enemies, fire, and all and every other dangers 
and accidents of the seas, rivers, and navigation, 
of what nature and kind soever.”  I f  those were 
the only exceptions appearing in the b ill of 
lading, i t  is clear that a stranding of the vessel 
through the negligence of the master would not 
come within any of those exceptions, and unless 
there is something which adds to those exceptions 
the plaintiffs are entitled to succeed. The defen
dants, however, rely upon the words immediately 
following the above, “  unto order or assigns, they 
paying freight for the said coals, and all other 
conditions as per charter.”  The defendants con
tend that the words “  all other conditions as per 
charter ”  incorporate in  the b ill of lading an 
exception which is contained in the charter- 
party, and which, if  incorporated, w ill relieve 
them from liability. The charter-party, which 
is somewhat peculiar, contains the same excep
tions as the b ill of lading, but at the end of 
the exceptions this clause is added, “ Negligence 
clause as per Baltic B ill of Lading 1885.”  The 
negligence clause in the Baltic B ill of Lading is 
as follows : “  Strandings and collisions, and all 
losses and damages caused thereby, are also 
excepted, even when occasioned by negligence, 
default, or error in  judgment of the pilot, master, 
mariners, or other servants of the shipowner.”  
The question accordingly which presents itself is, 
whether this exception is introduced into the b ill 
of lading by the words “  all other conditions as 
per charter.”  Now, these words have given rise 
to much litigation. In  Gray v. Carr (ubi sup.), 
which was a decision of the Exchequer Chamber, 
a meaning was placed upon them. I t  was there 
contended that the construction to be placed

H
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upon the words ought to be limited by reason of 
the preceding words, “ he or they paying 
freight,”  and that they were only applicable to 
matters ejusdem generis w ith payment of freight. 
The court, however, refused to lim it the words 
thus, and, in  my opinion, the decision came to 
this, that the effect of those words was to incor
porate in the b ill of lading all those conditions in 
the charter-party which were to be performed by 
the receiver of the goods, i.e., all the conditions 
which would operate as against the consignee. 
That was an action by shipowner against con
signee. The cases which came after Gray v. 
Carr (ubi sup.) are only illustrations of the 
mode of carrying out the principle involved 
in  the decision in  that case. The principle 
seems to me to be th is : -first, all the conditions 
of the charter-party are to be read into the b ill of 
lad ing ; having done that, i f  i t  then appears that 
some of them are too large to be applicable to a 
b ill of lading, they must be struck out as incon
sistent. The subsequent cases have not in  any 
way enlarged the principle laid down in Gray v. 
Carr (ubi sup.), and in  some respects have rather 
lim ited it. The decision in  Gray v. Carr seems 
to me to have merely followed the construc
tion placed upon the same words by Willes, J. in 
delivering the judgment of the court in  Russell v. 
Niemann (17 C. B. N. S., at p. 177). That learned 
judge said that the question was, “  whether the ex
ception contained in the b ill of lading is expanded 
by the exception in the charter-party. That 
depends upon whether the words ‘ and other 
conditions as per charter-party ’ include all the 
stipulations and conditions contained in that 
instrument, or whether they are not limited to 
conditions ejusdem generis w ith that previously 
mentioned, viz., payment of freight, conditions to 
be performed by the receiver of the goods. I t  is 
a mere question of language and construction, 
and wo th ink i t  is enough to say that the latter 
is the construction which we put upon these 
words.”  I  do not th ink that the court there 
meant to lim it the words to such matters as the 
payment of freight, but that the court meant to 
apply the words to all those conditions in the 
charter-party which were to be performed by the 
consignee—a construction which was afterwards 
adopted by the majority of the Court of Exchequer 
Chamber in  Gray v. Carr (ubi sup.). I  have 
come to the conclusion, after careful consideration 
of the matter, that this is the righ t construction 
to place upon the words. That being the true 
construction of the words, i t  is clear that an 
exception of perils of the sea is not a “ condition” 
to be performed by the consignee, or indeed by 
anybody. The negligence clause as to strandings 
and collisions, which is an excepted peril in the 
charter-party, is not therefore incorporated in 
the b ill of lading. The excepted perils are only 
those that are mentioned in  the b ill of lading. 
The exception contained in the charter-party be
comes useless, inasmuch as the cargo is carried 
under the terms of the b ill of lading. The parties 
seem to have made some blunder, and the ship
owners, in granting bills of lading in this form, 
did not understand the effect of inserting the 
words “  all other conditions as per charter.” The 
excepted perils not being introduced into the b ill 
of lading by the words of reference, only those 
excepted perils that are specified in the b ill of 
lading are applicable, and the defendants are

liable for the loss of the cargo. Our decision 
seems to me to be in accordance with Russell v. 
Niemann (ubi sup.), and that case is not in  any 
way inconsistent w ith Gray v. Carr (ubi sup.).

L o p e s , L.J. read the following judgment, after 
stating the facts :—As a general principle, i t  may 
be laid down that, when bills of lading are in the 
hands of strangers to the charter-party, either as 
original shippers or as indorsees to whom the 
property has passed, they show the contract under 
which the goods are being carried ; and the ship
owners’ claims, exemptions, and lien on the cargo 
given by the charter-party are not preserved as 
against such shippers or indorsees, except so far 
as those terms of the charter-party are expressly 
incorporated into the b ill of lading. In  Russell 
v. Niemann (ubi sup.) one of the questions was 
whether the exception contained in  the b ill of 
lading was expanded by the exception in the 
charter-party. The exception in the b ill of lading 
was “  the act of God, the K ing’s enemies, fire, and 
all and every other dangers and accidents of the 
seas, rivers, and navigation, of what nature and 
kind soever, excepted.” The exception in the 
charter-party was, “  the act of God, enemies, fire, 
restraint of princes, and all and every dangers and 
accidents of the seas, rivers, and navigation, of 
what nature and kind soever during the said 
voyage, excepted.”  A fter the exception in the 
b ill of lading were the words “  paying freight 
for the said goods, and all other conditions as per 
charter-party.”  Willes J., in giving judgment, 
said : “  We now proceed to give judgment on the 
second point, which is whether the exception 
contained in the b ill of lading is expanded by the 
exception in the charter-party. That depends 
upon whether the words ‘ and other conditions 
as per charter-party ’ include all the stipulations 
and conditions contained in that instrument, or 
whether they are not limited to conditions ejusdem 
generis w ith that previously mentioned, viz., pay
ment of freight, conditions to be performed by 
the receiver of the goods. I t  is a mere question 
of language and construction, and wo th ink i t  
enough to say that the latter is the construction 
which we put upon these words.”  Here is a dis
tinct decision of Willes, Byles, and Keating, JJ. 
I f  this case has not been overruled, and there is 
no other case inconsistent w ith it, i t  remains law, 
and governs the present case. I t  was suggested 
that Gray v. Carr (ubi sup.) is inconsistent w ith 
it. I t  is not in any way inconsistent. Russell v. 
Niemann was cited in argument, but was not 
referred to in  any of the judgments. Gray v. 
Carr was in  the Exchequer Chamber, and was 
decided in 1871 ; Russell v. Niemann in  1864. I t  
is scarcely conceivable that Willes, J., who con
curred in the judgment given by Brett, J., de
scribing i t  as a judgment written with such fresh 
and accurate acquaintance w ith the mercantile 
and maritime law applicable to the subject that 
he would not attempt to add anything to it, should 
have forgotten his previous decision which had 
been cited before him, or meant to overrule it, or 
thought the case he was then deciding inconsistent 
w ith it. Russell v. Niemann is entirely in accord
ance w ith Gray v. Carr. flhe  question in Gray v. 
Carr was whether the shipowner’s lien was pre
served as against the holder of the b ill of lading ; 
whether the contract in the b ill of lading, which 
the holder is presumably bound to perform, in 
corporated the terms of the charter-party as to
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the loading, as well as those which related to 
matters subsequent to the shipment. Great d if
ferences of opinion were expressed as to the effect 
of a b ill of lading which made the goods deliver
able “  unto order, or to his or their assigns, he or 
they paying freight and all. other conditions or 
demurrage ( if any should be incurred), for the 
said goods as per the aforesaid charterparty. 
The question was whether this entitled the ship
owner, as against the holders of the b ill of lading, 
to the benefit of a clause in the charter-party, by 
which the owners were to have “  an absolute lien 
on the cargo for all freight, dead freight, tonnage, 
and average ”  in respect of certain demurrage 
which had been incurred at the port of loading 
before the b ill of lading had been granted. 
The Court of Queen’s Bench and a majority oi 
the Exchequer Chamber held that the clause 
entitled the shipowner to a lien for the demurrage 
at the port of loading, and that by the terms of 
the b ill of lading this righ t was preserved 
against the consignees. On the other hand, 
Willes and Brett, JJ. held that the words would 
be satisfied by making them apply to damages 
in the nature of the demurrage for delay at the 
port of discharge. I t  w ill be observed that this 
decision in no way touches that in Russell v. 
Niemann, where i t  was held that the words 
“  other conditions as per charter-party ” did not 
mclude all the stipulations contained in the 
charter-party, but were limited to conditions 
ejusdem generis w ith those previously mentioned, 
'Tiz., conditions to be performed by the receiver 
of the goods. I t  cannot be said that the Baltic 
clause ■ is such a condition ; it  is not a condition 
to be performed by the consignees. The words 
“  all other conditions ”  must be construed with 
reference to the preceding words, “  paying 
freight for the coals,”  and include only such 
conditions as are ejusdem generis w ith the 
payment of freight, conditions to be performed 
by the receiver of the goods. I t  seems to me 
unnecessary to refer to the other cases cited. 
suffice i t  to say that none of them are incon
sistent w ith Russell v. Niemann. I  w ill only 
a'ld that Russell v. Niemann was recognised and 
approved of in  Taylor v. Perrin, an unreported 
case in the House of Lords, the shorthand-writer s 
notes of which I  have seen. Lord 0  Hagan 
described Russell v. Niemann as a pcrtccjjy 
well-decided case. Lord Blackburn said: ihe 
case which has been referred to—Russell v. 
Niemann—in which Willes, J. gave judgment, 
as i t  appears to me perfectly correctly, decide 
that the reference to the charter-party is mean 
to bring in  those conditions which would apply 
io the person who has taken the b ill of lading,
and i3 taking delivery of the cargo, such as
Payment of demurrage, the payment ol ireigM, 
fbe manner of paying, and so on, but 1S J  110 
niean to be taken to incorporate all the conditions 
of the charter-party.” I  am of opinion that the 
present case is governed by Russell v. Niemann, 
and that the judgment of the learned judge was 
right, and that this appeal should be dismissed.
, Kat, L.J. read the following j u d g m e n t W e  
i’ave to construe a b ill of l a d i n g ,  dated Dec. ¿0, 
fS87, which expresses that certain steam coals 
have been shipped on the John Banfield, then in 
the river Tyne, and bound for Trapani, which 
"ere to be delivered there in good order, the 
act of God, the Queen’s enemies, fire, and all ana
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every other dangers and accidents of the seas, 
rivers, and navigation, of what nature and kind 
soever, excepted, unto order or assigns, they pay
ing freight for the said coals, and all other condi
tions as per charter-party.”  The question is, 
what is the effect of these last words ? “  They 
paying freight and all other conditions,”  prima 
facie signifies, they paying freight and perform
ing or observing all other conditions. “  They ”  
are the consignees or their assigns to whom this 
b ill of lading is given. I t  is a contract between 
the shipowners and the consignees. The actual 
difficulty arises thus : the charter-party (amongst 
other conditions) contains one as to excepted 
risks in much larger terms than the exception of 
risks in the b ill of lading. I t  is a contract 
between the defendants and Fisher, Renwick, and 
Co., that the ship shall load coal in the Tyne and 
proceed to Trapani, and deliver the coal there to 
the order of Fisher and Co. or their assigns, for 
a freight at a specified rate per ton, “  the freighter 
paying all customary dues and duties on the 
cargo and the ship, ail other charges (the act of 
God, the Queen’s enemies, fire, and all and every 
other dangers and accidents of the seas, rivers, 
and navigation, of what nature and kind soever, 
always excepted.)”  The charter-party (amongst 
other things) provided that the liab ility  of Fisher 
and Co. as to all matters and things in  every 
respect, as well before and after as during the 
shipment, is to cease as soon as the cargo is 
shipped, and then follow these words, which 
create the difficulty, “  Negligence clause as per 
Baltic B ill of Lading 1885.”  The Baltic B ill of 
Lading contains this negligence clause : “  S tand 
ings and collisions, and all losses and damages 
caused thereby, are also excepted, even when 
occasioned by negligence, default, or error in 
judgment of the pilot master, mariners, or other 
servants of the shipowners.”  But for this addi- 
tion, the excepted risks in the charter-party and 
in the b ill of lading, which has to be construed, 
would be in the same terms, save that the words, 
“  during the voyage ” are added in  the charter- 
party. The additional exceptions of strandings 
and collisions occasioned by negligence are not 
among the risks expressly excepted in the b ill of' 
lading Is this additional exception imported 
into the b ill of lading by the words, “  and all 
other conditions as per charter-party ? ”  I f  the 
clauses as to excepted risks in  the charter-party 
are to be written into the b ill of lading, in addi
tion to the clause on that subject already there, 
that would be to repeat the clause already in  the 
b ill of lading, and to add this further clause, 
“ excepting certain risks occasioned by negli
gence.” Can i t  by any fa ir mode of construction 
be said that the referential words, “ a ll other 
conditions as per charter-party,”  oblige us to do 
this ? Apart from authority, I  should say that, 
as the b ill of lading has expressed what risks are 
to be excepted, which means that the goods shall 
be delivered to the consignee unless prevented 
by some of these excepted risks, this express 
contract could not be altered by such general 
words of reference, which cannot fa irly  be con
strued to incorporate into the b ill of lading 
conditions in  the charter-party relating to matters 
already expressly provided for in  the b ill of lading. 
Even grammatically, this reading may be the 
only true one. I t  is “  other conditions.”  Other 
than what ? Other than freight certainly. But

S e r e  a i  n o  a n d  S o n s  v .  C a m p b e l l  a n d  o t h e b s .
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why not, also, other than the matters expressly 
provided for in  the h ill of lading ? Suppose it  
had expressly provided for freight at a less 
amount than in  the charter-party, would these 
words introduce the extra amount stipulated for 
in  the charter-party P A  contract must be read 
without bias in  favour of either of the parties to 
it. But, where one of those parties has in tro 
duced a stipulation for his own benefit, i t  is an 
equally well-settled rule that, i f  the meaning be 
doubtful, the other party to the contract shall 
have the benefit of the doubt. The same rule is 
expressed in  other words by saying that, if  the 
shipowners meant to add to the risks specially 
enumerated in  the b ill of lading, he was bound 
to make this quite clear on the face of the 
contract: (see per James, L. J. in German v. 
Chapman, 37 L. T. Rep. N. S. 685, at p. 686 ; 7 Ch. 
Div. 271, at p. 276.) The plaintiffs arę the owners of 
the cargo and the indorsees of the b ill of lading. 
They sue the shipowners for damages because 
the cargo was lost by stranding of the ship 
owing to negligence of the officers and crew, the 
damages claimed being the value of the cargo, 
less freight. I f  the view I  have indicated be the 
true construction of the b ill of lading, they must 
recover, because the negligence clause, though in 
the charter-party, is not imported into the b ill of 
lading.

I t  was suggested at the bar that the charterer 
and consignee were really the same person; 
but counsel did not insist upon this, and I  
do not th ink i t  could be maintained. But the 
argument has been, that the matter is settled 
against the consignee by authority which is 
binding upon us. The precise question arose in 
flussell v. Niemann (ubi sup.), where the b ill of 
lading excepted certain specified risks, and then 
contained the words “  paying freight for the said 
goods and all other conditions as per charter- 
party.”  The charter-party excepted the same 
risks, and others, and the question was, whether 
the further exception of other risks was 
introduced in the b ill of lading. The Court 
(consisting of Willes, Byles, and Keating, JJ.) 
held that i t  was not, the judgment of the court 
upon this point, delivered by Willes, J., being 
that the words “ all other conditions as per 
charter-party”  were “ limited to conditions 
ejusdem generis w ith that previously mentioned, 
viz., payment of freight — conditions to be 
performed by the receiver of the goods.”  I t  is 
urged that this decision has been overruled. No 
case expressly overruling or dissenting from it  
has been cited; and in 1883 Lord Blackburn, in 
his speech in  the House of Lords in an appeal 
in  Taylor v. Perrin (not reported), gave to i t  the 
sanction of his high authority. However, that 
was not one of the actual grounds on which the 
case in the House of Lords was decided, and 
therefore is not binding as a judgment of the 
House of Lords, and we have accordingly to 
consider the cases which, though they do not 
profess to overrule Russell v. Niemann, are said 
to be inconsistent w ith it. In  all of them i t  is 
treated as a question ,of construction of the 
particular b ill of lading. The contest in  many 
of them was, whether the consignee was liable 
for demurrage, the general rule being that he is 
not liable, to quote the wordB of Lord Campbell, 
“  unless the b ill of lading makes the goods 
deliverable on payment of demurrage, or contains

equivalent words.”  In  Wegener v. Smith (15 C. 
B. 285) the words in the b ill of lading were, that 
the goods were to be delivered “  against payment 
of the agreed freight and other conditions as per 
charter-party.” This was held to mean, some 
payment beyond freight stipulated for in  the 
charter-party, which must be demurrage. In  
Smith v. Sievehing (ubi sup.) Lord Campbell, C.J. 
delivered the judgment of the Court of Queen’s 
Bench, entirely approving the last case, and 
holding that demurrage at the port of loading 
was not payable by the consignee, where the 
words in the b ill of lading were “  paying for the 
goods as per charter-party,”  because by those 
words, “  the reference to the charter-party must 
be considered merely to ascertain the rate of 
freight,”  and paying for the goods did not mean 
paying for the detention of the ship by the 
charterer.

These authorities, and all others that I  have 
consulted, concur in  showing that the immediate 
context of the words in  the b ill of lading to 
be construed is of great importance, and that, 
where the words are placed, as in this case, in 
a clause which begins, “  the consignees paying 
freight and all other conditions,”  &c., the bill 
of lading must be read to refer to conditions 
to be observed by tho consignee. Gray v. Carr 
(ubi sup.) was one of the cases most relied on by 
the appellants. There the words in the b ill of 
lading were “  he or they paying freight and all 
other conditions, or demurrage (if any should be 
incurred) for the said goods as per the aforesaid 
charter-party.”  Tho words “  and all other 
conditions ”  were added in w riting  in a printed 
form. The shipowner claimed against the con
signees named in the b ill of lading a lien on the 
cargo (1) for demurrage at the port of loading; 
(2) for dead freight—i.e., freight for part of the 
ship which ought tc have been filled w ith cargo, 
but was no t; and (3) for damages for detention 
beyond the demurrage days. Tho majority of 
the judges in the Exchequer Chamber held 
that a lien was given by the charter-party 
for demurrage proper, but not for detention 
beyond the demurrage days, nor for dead freight, 
and that the right of lien for demurrage was 
imported by the b ill of lading into the contract 
between the owner and consignee. The difficulty 
as to this was, that the charter-party did not

Erovide for demurrage at the port of discharge, 
ut only at the port of loading, and very weighty 

reasons were given by the present Master of tho 
Rolls against construing the b ill of lading so as 
to make the consignees liable for demurrage 
incurred before his goods were on board, and 
before the b ill of lading was signed. I t  was 
pointed out that, in  Wegener v. Smith (ubi sup.), 
the demurrage claimed had accrued in the port 
of delivery by default of the consignee. But in 
Gray v. Carr (ubi sup.) demurrage was actually 
mentioned in  the b ill of lading; the word is used, 
and the reference to the charter-party as to de
murrage could not have any meaning except to 
secure to the owner as against the consignee tho 
lien given by the charter-party for the only 
demurrage there contemplated, viz., demurrage 
at the port of loading. However, the principal 
matter which we have now to consider is, whether 
this case overruled or weakened the authority of 
RmsscII v. Niemann (ubi sup.). The decision is 
certainly not in  the least inconsistent w ith it.
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Russell v. Niemann was cited; but none of the 
judges intimated any disapproval of it, and it 
seems to me that the two cases may very well 
stand together. The next case relied on is 1 orteus 
v. Watney (ubi sup.), in the Court of Appeal. 
The words in the bill of lading were : “  On paying 
freight for the said goods, and all other con
ditions as per charter-party.”  The charter-party 
provided for demurrage at the port of discharge. 
The ship seems to have been employed as a 
general ship, and the goods of the particular 
consignee were in  the main hold, under the gooas 
of other shippers, who failed to take away their 
goods in  proper tim e; so that, without any fault 
of the defendants, three days’ demurrage was 
incurred before they obtaiued delivery, they
were held liable; that is to say, the condition as 
to demurrage at the port of delivery was importe 
into the b ill of lading by the words ‘ all other 
conditions.”  This decision, again, seems to me 
quite consistent w ith Russell v. Niemann. I e- 
murrage at the port of delivery might reasonably, 
according to that case, be held to be one ot the 
payments to be made by the consignee under the 
words “  paying freight for the said goods and a 
other conditions as per charter-party ; an 
though i t  was a hard case on the particular con
signee, that could not be a sufficient reason toi 
saying that he had not so contracted. In  t^ul- 
lischen v. Stewart Brothers (ubi sup.), under lute 
Words, an attempt was made to import into t  e 
b ill of lading a clause in the charter-party, 
making the responsibility of the charterers cease 
as soon as the cargo was on board, and t  us 
leaving the shipowner no right of action agains 
the consignee for demurrage at the port ot is- 
charge. This attempt was defeated by *be judg
ments of Pollock, B. and Lopes, J., who both tieia 
that, in considering what clauses were to e 
imported into the b ill of lading, the cesser clause 
must be rejected. Their decision was affirmed in 
the Court of Appeal,Lord Coleridge, C.J. saying, id
Q B.Div.,at p.318: “Those w ords are incorporated
which are consistent w ith the liabilities arising 
upon the bill of lading, and not those which are 
inconsistent.”  Lord Esher, M.K. said, at p. Oia . 
“ The clause as to cesser of the charterers 
liab ility  is not incorporated.”  Bowen, L. . >
at p. 319: “ The b ill of lading incorporates 
certain provisions of the charter-party, u 
the clause as to cesser of liability. In  J  , 
v- Trechmann (ubi sup.) the words were 
conditions as per charter-party; an 1 . 
argued that those words made the consignee 
liable for an amount of freight stipulated tor 1 
the charter-party which exceeded the amount 
specified in the b ill of lading. This was rejected, 
Lord Esher, M.R. saying that the general refer- 
f^ce to the charter-party only broug ,
b ill of lading “ those clauses ot the chart -p y 
Which are applicable to the contract in the bill 
°t lading, and those clauses of the 
Party cannot be brought in which would alter 
tho express stipulations in  the b ill of laa 
Cotton and Bindley, L.JJ. agreed. The last 
Words I  have quoted appear to me to con 
firm the conclusion at which I  have arrive in 
the present case. They are perfectly consists 
With Russell v. Niemann, which is, as 1 ttnnK, 
supported by this decision of the Court o 
Appeal. Hamilton v. Machie (ubi sup.) seems to 
have decided that these words of reference would

not introduce into the b ill of lading a clause for 
reference to arbitration of any dispute under the
charte r-pa rty . . . . .

I  must say that, in  my opinion, i t  is inex
pedient to lay down a rig id  rule of construc
tion such as that contended for by the appellants. 
We have been urged to hold that the authori
ties which I  have examined have determined 
that all the clauses of the charter-party, or at 
least all those that can be made to relate to 
a contract between the shipowner and the con
signees, are to be read into a b ill of lading con
taining these usual words of reference, and then 
those clauses which are inconsistent, which i t  is 
aro-ued means contradictory to something in the 
b ill of lading, are to be disregarded. I f  for “  dis
regarded ” you say “  rejected,”  that is equivalent 
to not reading them in at all. I  do not agree that 
this is the true result of the authorities. I  hold 
the true result to be, that in each case the court 
must decide from the context, and such surround
ing circumstances as i t  is bound to regard, which 
clauses of the charter-party are to be incorporated 
into the b ill of lading by such words as “  all 
other conditions as per charter-party ; and that 
where as in  Russell v. Niemann (ubi sup.), and in 
the present case, certain risks are expressly 
excepted in the b ill of lading, i t  is not a legitimate 
construction of the clause of reference to give i t  
the effect of importing other and larger excep
tions because they are contained m the charter- 
party. In  my opinion the appeal should be dis
missed. Appeal dismissed.

Solic ito rs fo r  the p la in tiffs , Coote and Ball, fo r 
Adamson and Go., N o rth  Shields.

Solic ito rs fo r  the defendants, Stocken and
Jupp. _____

June 2, 3, and 4, 1891.
(Before L in d l e y , B o w e n , and P r y , L.JJ.)

M a c k e n z ie  v. M a c k in t o s h , (a) 
a p p e a l  fr o m  t h e  c h a n c e r y  d iv is io n .

Solicitor-Lien—Charge bg p la intiff to third per
son on money to be recovered m two actions— 
One action only successful—Lien of solicitor on 
money recovered fo r costs of both actions in 
priority to charge.

A difference exists between the lien of a solicitor on 
a fund recovered fo r his client m  an action and 
on deeds coming into his possession, inasmuch as 
in  the former case he has no lien jo r a ll costs due 
to him from his client, but only fo r the costs of 
recovering that particular fu n d ; and even where 
the solicitor actually gets the fund into his pos
session he obtains no greater lien than i f  i t  had 
remained in  court.

A. having threatened to sue B. on a dishonoured 
bill of exchange, B. agreed to give him a charge 
on certain money which B.'s solicitors were taking 
proceedings to recover from tivo insurance com
panies, on two separate policies of insurance on a 
ship- The charge was prepared by B. s solicitors, 
after an interview at which A. and B. were also 
Present, and the solicitors sent it  to A. in  a letter, 
in  which, “  in  pursuance of the inclosed written 
charge ” they undertook out of any moneys re
ceived ’by them from either the S. Association or

'  (a) Reported by E. A. Sceatchley, Ebcj., Barrister-at-Law.
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the M. Association under the policies to hand over 
to A., “  after payment of the legal charges," so 
much of the amount recovered from the said asso
ciation (sic) as might be sufficient to repay him 
the amount secured by the charge.

The proceedings against the M. Association were 
compromised on the association agreeing to pay a 
certain sum. Some time afterwards the S. 
Association obtained judgment in  their favour. 

Held, that the undertalcing given by B.’s solicitors 
could not be construed as entitling them to pay
ment of their legal charges in  respect of the pro
ceedings relating to both policies; and that the 
undertaking was not inconsistent with the general 
principle as to a solicitor’s right of lien.

Decision of Kekewich, J. (64 L. T. Rep. N. S. 
318 ; ante, p. 14) reversed.

I n 1886 Robert Wade, who was the owner of a 
ship called the Vigilant, effected a policy of in
surance with the Bristol Marine Insurance Asso
ciation for the sum of 12501. on the hull of that 
vessel, and also a similar policy with the South of 
England General Club for sailing ships for a like 
sum, and also a policy w ith the South of England 
Freight Club for the sum of 3001. on the freight; 
of the vessel.

In  Oct. 1886 the pla intiff was the holder of two 
acceptances given by Wade, one for 2651. 16s. 8d., 
dated the 20th July 1886, and due on the 11th 
Nov. 1886; and another for 100?., dated the 20th 
July 1886, and due on the 12th Oct. 1886.

The acceptances were drawn by the master of 
the Vigilant upon Wade in  favour of Wade’s 
agent at St. Thomas, in the West Indies, in re
spect of expenses there incurred by the agent. 
The latter acceptance having been dishonoured, 
the pla intiff was about to commence legal pro
ceedings against Wade in order to recover the 
amount thereof; but i t  was afterwards agreed 
that the legal proceedings should not be com
menced in consideration of Wade securing to the 
pla intiff the amount duo to him by virtue of 
both acceptances, by giving him a charge on the 
policies above mentioned for the amount of both 
acceptances, together w ith interest thereon.

The Vigilant at this time had been lost, and the 
defendants Lowless and Co. had been retained 
by Wade to act for him as his solicitors to recover 
the sums due to him under the above-mentioned 
policies.

On the 21st Oct. 1886 the p la intiff’s managing 
clerk, Wade, and Nelson, one of the firm  of 
Lowless and Co., met at Lowless and Co.’s office, 
and the following charge was dictated by Nelson 
to a shorthand clerk, and was afterwards written 
out and signed by Wade :

I  hereby charge a ll my interest in a certain policy of 
marine insurance, dated the 15th Feb. 1886, effected 
w ith the South of England General Club for Sailing 
Ships for the sum of 12501. on the hull of the Vigilant, 
and also a certain policy dated the 15th Feb. 1886, 
effected with the South of England Freight Club for the 
sum of 3001. on the freight of the Vigilant, and also a 
certain policy of insurance current for the year 1886, 
effocted w ith the Bristol Marino Insurance Association, 
for the sum of 1250J. on tho hull of the Vigilant w ith 
the payment to you of the amount of two several 

' acceptances of mine to the draft of John Sharpe, the 
master of the Vigilant, as follows :

1. For 2651. 16s. 8d., dated the 20th July 1886, and 
due on the 11th Nov. 1886.

2. The 100t. dated the 20th July 1886 to the draft of 
John Sharpe due on the 12th Oct. 1886, making a total 
of 1651. 16s. 8cl. together w ith interest at the rate of

5 per cent, per annum from the due date of the said bills, 
un til payment and the notarial charges thereon ; and I  
hereby agree and authorise my solicitors, Messrs. 
Lowless and Co., or the said. South of England Insu
rance Company, to pay out of such sums as I  may recover 
against them by action at law, or by arbitration, to you 
the said IX Forbes Mackenzie and Co. the said sums so 
secured as aforesaid.

The charge was sent to the pla intiff by the 
defendants Lowless and Co., together w ith the 
following letter of the same date and signed by 
them :

Dear Sir,—In  pursuance of the inclosed written charge 
signed by Mr. Wade to-day, we undertake, out of any 
moneys received by ns from either the South of England 
Insurance Association or the Bristol Marino Insurance 
Association nndor the policies on tho Vigilant referred 
to in Mr. Wade’s security, to hand over to yon, after 
payment of the legal charges, so much of the amount 
recovered from the said association (sic) as may be 
sufficient to repay you the amount secured by Mr. 
Wade, or in the event of the same not amounting to 
tho amount of the charge, the whole thereof.

The claims against the insurance companies 
were prosecuted by the defendants Lowless and
Oo. as solicitors for Wade, and that against the 
Bristol Marine Insurance Association was on 
the 10th Nov. 1887 eventually compromised by 
them. On the 21st March 1888 the sum of 
4101. 7s. 9d. was paid to the defendants Lowless 
and Co. in respect of the policy in the Bristol 
Marine Insurance Association.

The plaintiff was not aware at that time that 
tho money had been actually paid to the defen
dants Lowless and Co., and had not given any 
consent to such payment.

An action was brought against the South of 
England General Club for Sailing Ships to 
recover the amount of the policies, but after 
protracted litigation the action resulted in favour 
of the company.

A  question then arose as to tho rights of tho 
pla intiff and the defendants Lowless and Co. 
with reference to the money recovered from uhc 
Bristol Marino Insurance Association.

The pla intiff contended that he was entitled to 
be paid the amount of his charge thereout, sub
ject to the taxed costs of the defendants Lowless 
and Co. of recovering that sum, while the defen
dants Lowless and Co. contended that they were 
also entitled to be paid the amount of their costs 
of the action against the South of England 
General Club for Sailing Ships in priority  to 
anything being paid to the plaintiff, the result of 
which would be that the pla intiff would get 
nothing.

The p la intiff then commenced this action to 
have the question decided.

On the 17th July 1889 a receiving order was 
made against Wade,but the defendantMackintosh, 
his trustee in bankruptcy, disclaimed any interest 
in the money in dispute in this action.

The action came on for tr ia l before Kekewich, 
J. on the 3rd and 4th March 1891, when 
his Lordship decided (64 L. T. Rep. N. S. 
318 ; ante, p. 14) that, i f  the charge stood 
alone, the defendants Lowless and Co. had no 
retaining lien on the money recovered for all 
their costs, and were only entitled to be paid 
their costs of recovering the funds in p rio rity  
to the plaintiff, but that, considering that the 
defendants Lowless and Co. were aware that 
the b ill had been dishonoured, the undertaking 
and surrounding circumstances showed that there
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was a barga in between the parties th a t the two 
policies were grouped together, and the defen 
Lowless and Co. were to receive a ll the money 
recovered from  both o r e ither association, ai 
were to  have th e ir  costs w ith  reference 
proceedings on both policies ou t of any money 
received in  p r io r ity  to  any paym ent being m 
to  the p la in t if f  on his charge.

F rom  th a t decision the p la in t if f  now appea e 
Renshaw, Q.C. and Biss fo r  the appellant.— 

The respondents Lowless and Co. have no ge , 
lien  on the money in  th e ir  hands, bu t on y 
th e ir  taxed costs of recovering i t :

Bozon v. Holland, 4 My. & Cr. 354, 357.
The charge g iven by W ade is clear. T  e es er 
w ith  w h ich  i t  was sent creates the d ifficu 
B u t in  i t  the tw o  insurance companies a r P 
rated, and the respondents u n d e r ta k e ^  P 7 
of the money received from  “ e ith e r; ai ,
on, a fte r re fe rr in g  to  the payment of the> mga 
charges, they speak of the “ amount re . 
fro m  the said association ’ ’ and not 
tions.”  Therefore, a fte r the respondents have
been pa id the sum due to them  fo r the i -
costs of recovering  the  money received Iro m tn e  
B r is to l M arine  Insurance Association, t  PP 
la n t is en title d  to  the balance towards payment 
of the am ount due to h im  on the charge. P 
from  the un de rtak ing  i t  is  clear tha t e PP 
la n t would be en title d  to  the fun d  subjec 
paym ent to  the  respondents of the ir 
i f  recovering the am ount. There is a difference 
between the lien  o f a so lic ito r on docum . 
bis possession and the f ru its  of a ju  f v  
I f  the appellant had continued his pro y
and recovered judgm en t on the b ills , 
have ga rn ished 'the  amount received j
B r is to l M arine  Insurance Association. ” ,
to tako the charge instead, and oug 
bad the policies handed over to  him , > .
respondents had begun the proceeding g 
the insurance companies, they were a 
re ta in  them . T h a t is the reason th a t th is  und s 
tak in g  was given by them. I t  was in  .
meet the  case of the respondents obtain ng
possession o f the fund. I t  is an nndertakm g 
severally applicable to  both associations, ai
words a fte r “ legal charges” m ust be reaa 
d is tr ib u tiv e ly . The respondents obtained
money from  the association behind the oa ^  
the appellant, and on g iv in g  an m  e fi7 from  
association, and can obtain no 
having i t  in  th e ir  possession:

Wickens v. Townsend, IK .  4  My.
Marten, Q.C. and Horace Nelson fo r the ^

spondents Lowless and Oo.— We su -money in  
respondents have a general lien  on the money
th e ir  hands : of Lien

Basil Montague’s Summary of

Mercer v. Graves, L. Rep. 7 Q B. 439 ’ chapman, 3G 
Th e General Share Trust Company^v CM *

L. T. Rep. N. S. 17!); 1 C .P ; Viv. 771 - 
Tones v. Turnbull, 2 M. & W. M il- T m jjg p S. 
Re Messenger ; Ex parte Calvert, 31 h. i  • 1

920; 3Ch. Div. 317; , , , , _ 158, ss. 201-
Pisher on Mortgages, 3rd ed., vol. , P-

295; vr Q «84 • 40 L. J
Calmer v. Ede, 23 L. T. Rep. N. 8. »34,

Stokes on Solicitors, part 2, cap. 4> P- - j^  ,
In the case of lie Clarke; 2Sb parte Newland (3o

L T. Rep. 1ST. S. 916; 4 Ch. Div. 515), the money 
had been provided by the surety for the purpose 
of paying the creditors, and i t  was the money of 
the surety, and the solicitor had sent a letter to 
the creditors saying he would pay. The words 
“  legal charges ”  in the undertaking mean charges 
against Wade, and there is nothing in  the letter 
to confine them to the particular association from 
which the money is received. The respondents 
were aware of Wade’s pecuniary position, and i t  is 
not likely that the respondents would continue 
speculative actions in  which the appellant would 
have the benefit and they the responsibility. 
A  disjunctive construction of the letter results 
in the absurdity that the appellant was to be paid 
the amount recovered from one association, w ith
out reference to the fact that he might have been 
fu lly satisfied by the amount recovered from the 
other. They referred also to 

Bishop v. Huggins, Barnes, 38.
No reply was called for.
L in d l e y , L.J.—In  order to understand the 

letter of the 21st Oct. 1886 i t  is necessary to 
understand the position of the persons by whom 
i t  was written, and to whom i t  was addressed. 
I t  is a letter written by Messrs. Lowless and Co., 
who were the solicitors of a person of the name of 
Wade. I t  was written to the plaintiff, who was 
a creditor of Wade, and who had obtained from 
Wade an order charging certain policies of 
marine insurance w ith payment of 365/. los. Bit. 
The charge given by Wade was dated the 21st 
Oct. 1886. A t that date Wade had effected 
three policies of insurance, one on the ship 
Vigilant in the South of England General Club 
for Sailing Ships, for the sum of 1250/. ; one 
in the South of England Freight Club, for 
the sum of 300/.; and another in the Bristol 
Marine Insurance V ssociation, for the sum of 
1250/ A t the date of the charge he had 
made claims, as I  understand, on all three of 
those clubs for payment of losses which he had 
sustained in respect of that ship and freight 
The proceedings against the South of England 
General Club for Sailing Ships had proceeded 
further than any of the other claims. They 
actually, as I  understand, had got so far as 
to be<nu proceedings by arb itra tion; but the 
claims° had been made as against the others 
The plaintiff was the holder of an overdue b ill 
of exchange accepted by Wade, and lie was the 
holder of another h ill of exchange which was 
likely shortly to become due, the aggregate 
amount of the hills being oho/, lbs. 8d. Under 
these circumstances Wade gave the pla intiff 
this charge: [H is Lordship read the charge 
and continued:] No mention is there made 
as to authorising the solicitors to pay out of 
the moneys which might be obtained against the 
Bristol Marine Insurance Association, because, I  
sunnose the proceedings against that association 
had not gone far, and the others were progressing. 
The charge was on all three policies. The authority 
to nav was confined to what might be recovered 
e/nunst the South of England Insurance Com- 

nv Now on the same day, the solicitors 
w oteto the’plaintiff this letter: [H is Lordship 
read the letter and continued:] The present 
controversy arises upon the construction ot that 
miter The question is, What is meant by the 
expression “  after payment of the legal charges ”  ?
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The solicitors contend that, upon the true con
struction of that letter, they are not bound to 
hand over any moneys received by them from 
either of those offices until they have deducted 
the whole of their charges in respect of all the 
policies. They contend that i t  is consistent w ith 
this letter that their lien should be upon all the 
moneys received from both offices for their 
charges in  respect of the moneys or any of 
them. In  other words, they claim to be en
titled  to lump the moneys together, and to 
deduct from those moneys what may be due 
to them in respect of their costs of obtain
ing them. Now, is that consistent w ith  the 
letter ? Is that consistent w ith the very 
first words of it, “  In  pursuance of the inclosed 
written charge signed by Mr. Wade to-day we 
undertake P”  What were the pla intiff’s rights 
under the charge apart from this letter ? His 
rights, I  apprehend, apart from this letter, 
would be to enforce his enlarge against each fund, 
subject only to the right of Wade’s solicitors to 
be paid their charges in respect of that fund. I  
apprehend, notwithstanding the observations of 
Mr. Marten and Mr. Nelson, that the distinction 
between a solicitor’s lien upon money recovered 
by him—whether it  is in court or out of court— 
and upon deeds, is perfectly well settled. He has 
a general lien upon deeds and papers in  his hands 
for all costs, however arising. But he has no such 
general right of lien against moneys which he 
recovers for his client. Whether he gets them 
or does not, his lien or righ t to be paid out of 
those funds is to be confined to the costs incurred 
in  respect of those funds, subject, of course, only 
to this, that he has the ordinary rights of set-off 
which one creditor has as against another, and 
which I  need not further refer to. That dis
tinction is pointed out by Lord Oottenham in th 
case of Bozon v. Bolland (4 My. & Or. 354), and 
must not be lost sight of.

The Bristol Marine Insurance Association case 
was settled first, and in March 1888 a sum of 
4781 was received by the solicitors in respect 
of that particular policy. Under the charge 
given by Wade, the pla intiff might have said 
to Messrs. Lowless and Co., “  Pay me over 
that money minus your charges in  respect of 
getting it .”  That would be his clear right 
under the charge. Now, is i t  consistent w ith 
Messrs. Lowless and Co.’s letter that the righ t 
of the pla intiff should be altered and cut down 
to the extent that they say ? The plaintiff is 
not, they contend, to have a shilling out of the 
Bristol Association money until they have ascer
tained the result of the litigation against the 
other offices, and un til they have deducted out of 
what moneys they may receive all their costs 
which have been incurred. I  do not th ink that 
that is the true construction of the letter, nor is 
i t  consistent with the language of the letter. I t  
is inconsistent, to my mind, w ith the very first 
words to which I  have called attention, which pur
port to be an undertaking pursuant to the charge 
—not cutting i t  down, but giving effect to it. 
The moment they receive money in respect of 
either of these policies, their duty is to hand i t  
over to the pla intiff to satisfy his charge—subject, 
of course, to their righ t to deduct their costs in 
respect of it. I t  is said that that is not the true 
meaning. I t  is said that “  after payment of the 
legal charges ”  does not admit of that construc

tion. My answer to that is, that when you con
strue the letter closely, you see that payment of 
the legal charges means this : “  We undertake to 
pay you the money, but, mind, we are not going 
to pay you in full. That is not what we under
take. We are going to deduct what we are entitled 
to deduct as against Wade in respect of the 
poliev.”  I t  is necessary to say that. I t  is not 
surplusage to say i t ; because, i f  they wrote a 
letter to the th ird  party saying that they would 
hand him over all the moneys they received, 
they would lose their right, as against him, to 
deduct their costs. I t  was necessary to put that 
in, to preserve that right. That was the object. 
That is consistent, and only consistent, I  think, 
w ith the expression “  after payment of the legal 
charges so much of the amount recovered from 
the said association ; ”  language which, to my 
mind, shows that as each sum was recovered the 
p la in tiff’s right to have that, pro tanto or in fu ll 
as the case m ight be, was to accrue to him. I t  
was said by Mr. Nelson that that lands one in an 
absurdity. But I  cannot see the absurdity, 
because, of course, you must construe this letter 
w ith reference to its object ; which was, to secure 
to the pla intiff payment of his charge, and unless 
you find that on that construction you are pay
ing him twenty shillings in the pound twice over, 
the absurdity which has been referred to does 
not arise. W ith  deference to the learned judge 
in the court below, I  think that the true construc
tion of this letter is that which I  have stated. I t  
does appear to me that i t  would be contrary to 
the general principles to give to this ambiguous 
letter—for i t  is a litt le  ambiguous—the extended 
construction contended for by the solicitors. I f  
they had intended to stipulate for something 
more than they were entitled to, they should have 
taken care to stipulate for that in language which 
could not be misunderstood. In  a case of 
ambiguity and doubt like this, I  th ink i t  is righ t 
to construe the letter most strongly against the 
utterer—a rule which one never ought to have 
recourse to unless one is driven to it. I f  you can 
Bee the meaning, of course that rule does not arise. 
I  th ink I  can ; but, even i f  I  cannot, and even if  
the letter is more ambiguous than I  th ink i t  is, 
i t  appears to me that we are right and justified 
in construing i t  most strongly against Messrs. 
Lowless and Co. The result is, that the appeal 
w ill be allowed, and the declaration must be 
varied. Instead of being that Messrs. Lowless 
and Co. are entitled to deduct, as against the 
plaintiff, their legal charges properly due to them 
in respect of the proceedings against the Bristol 
Marine Insurance Association as well as against 
the South of England Insurance Association, that 
must be struck out and the word “  only ” must 
be inserted. I  understand that Kekewich, J. 
has directed certain accounts, and has reserved 
the costs of those accounts. But he has ordered 
the defendants to pay their costs up to the 
judgment. That w ill have to be altered, and, I  
apprehend, the costs w ill have to be paid by the 
defendants.

B o w e n , L.J.—I  am of the same opinion. The 
pla intiff had pecuniary claims against Wade 
which Wade was unable to meet. But Wade, 
although he had not got the ready money to meet 
the claims which were about to mature against 
him, had an interest in certain policies of marine 
insurance which he had effected on a ship w ith
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certain companies. He proposed to purchase the 
forbearance of the plaintiff by charging his 
interest in the sums which he was about to 
recover, or hoped to recover, under the policies 
against these companies. We have to decide 
what arc the liabilities which have been incurred 
by Messrs. Lowless, who were Wade’s solicitors, 
in respect of handing over the moneys to the plain
tif f  which are the subject-matter of the charge. 
In  the first place, I  w ill deal with the charge. 1 he 
charge was executed by Wade, and was forwarded 
hy his solicitors to the plaintiff, w ith an accom
panying letter in which they add to the charge 
an undertaking of their own. In  order to con
strue that undertaking i t  seems to me that wo 
ought to have regard to the charge which was 
sent unaltered by the solicitors to the plaintiffs. 
I  th ink that I  may mention here that one may 
start w ith the supposition that Messrs. Lowless 
did not intend to alter substantially what was 
contained in the charge, except so far as was 
necessary to protect their own legal rights, 
because they were persons who had rights as 
against Wade as well as the plaintiff. I  w ill take 
the charge first before considering what the true 
construction of the letter is. How is the charge 
to be construed P As regards that there is really 
very little  possibility of difference. The charge 
is a charge on all the interest of Wade in certain 
policies of marine insurance. Now a policy of 
insurance is a contract. The contract, as soon as 
it  is made, becomes evidence of the right of 
the person who under the contract is entitled 
t°  the money. When Wade charged his 
interest in the policies he meant to assign all the 
benefit of the contract to the person in whose 
favour he executed the charge. In  order to see 
exactly what rights arise upon this charge besides
I K . .  __  , , ,  1 . _ . _ n  a .  r> rv n .the“uo conveyance to the grantee of all of the con
tractual rights of Wade in his beneficial interest 
in the contract, we must observe that something 
at the same time is done between Wade and his 
solicitors as regards the policies which are the 
evidence of Wade’s title  to succeed against the

-  • /» , t  i *  •  • .. i  m n m O T l l ipompanies. One of the policies is at this moment 
ln the hands of the solicitors. The other is not
as yet in  their hands. Apart from all question 

special contract, what would be the rights or
_ . . r, m i. - + a  afbe parties arising thereupon P The solicitors, as 

Tr>0-0 V./3 ,, it,» - 1 :    nrna n 1 H V 111 theirI'egiirds the policy which was already in their 
bands, could at most have only a lien i"anus, could at most have only a lien upon that 
document for the costs which had been incurredi _ , 1 ___„1 /1  h o---JLUJL Lilt; GUHhS VT Xlltiii ~----------  , ,
UP to that time. A t that moment there would be 
no more. I f  Wade continued to employ these 
solicitors there might, as between himself and 
them, arise—in fact would arise—a continuing 
ben (subject to any rights that Wade had by this 
charge) for costs which he incurred as against 
fbe solicitors afterwards. But we must look at 
the exact moment at which this charge is crea e ■ 
b t  that moment, as regards the policy in 
hands, the outside they would have would be a 
fie t l J __„„oi onsfcs which■», 'Ao, hiiG ouusiue tney wviuiu r • l
hen upon the policy for the general costs which 
^ade then owed them. However, that lie P 
the policy gives them no right to thefund rec°v
^ d e r  th  po licy . I t  ^  on ly  a lien  upon the docu-—  „obey. i t  is only a " r r  ■, T„,-„v, 
ment. As regards a lien upon the fund which 

,rds to be recovered, that they coul^as afterwards to be recove»™, . •
°nly.acquire by the effect of the continuing 
relationship between a solicitor and clien , 
continued after the date of the charge and while 

litigation was proceeding. Assuming that
Von. V II . ,  N. S.

even under the conveyance of his interest in 
this policy Wade conveyed only to the plaintiff 
a right to so much of the moneys that had been 
recovered as would remain after deducting the 
ordinary lien as between the solicitors and him
self which would result in the course of the 
litigation—taking the construction which is the 
most favourable to the solicitors—still, i t  would 
give the solicitors no more right to deduct, and 
would impose upon the plaintiff no more liab ility  
to acquiesce in the deduction, than so far as the 
ordinary legal lien would obtain between solicitor 
and client as regards the fund recovered in the 
action. The charges being distinctive, the plaintiff 
would have a righ t at the end of the litigation in 
regard to each policy to have paid over to him all 
the money recovered in the action, deducting only 
the legal charges to which the solicitors were 
entitled in respect of that money I  th ink tha is 
the true view as regards the position of the parties 
which had been created by the charge.

Now let us see whether the letter which accom
panied the charge really alters the undertaking o 
the solicitors. I t  may be said, perhaps, that it it 
does alter the undertaking of the solicitors it gives 
a heater right to the solicitors to retain than 
would appear upon the mere charge itself, coupled

thennliries against their client. I t  i t  aoes
it r E ’i b.
i f  ”  u‘ “jig  in the increase! onus or burden
ih S S  S p L d  in  regi£
letter We have to see whether by the letter t 
solicitors meant mors than to inslst
natural and calculable rights, assuming that th y
did not intend to abandon their rights. Iheb rs t 
Question which we have to ask ourselves is, When

nerhans a little  more accurately, when aoes cue
S  to have the money paid over m discharge

® , o «ppuritv first accrue r l i ia t  is

taken of that. I  th ink that theyare th^onlytwoaken of that. ,d occur to business men.

That T f s t r i e S y  consistent with the disjunctive 
language of t h {  ^ tte r  ffseH

litigation r e la tS m e „ ru n tU  the end of all the 
Htigatimil That .really is a view not consistent

ot tne secl"  yp f ed as against the company. 
C i n g  W e X t  step in tfe  logic of the case, 1 
S n k i t  necessarily leads to the further inference

c h f r i r ewereStoWbe deducted.1" What does the

a s ^ a M  You6

S 7 le ? c h ^
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a right, in the absence of express bargain with 
their own client, to deduct against their own client, 
from the several funds as they were recovered.
I  entertain no doubt, i f  that is the true view, that 
the legal charges in each case which could have 
been recovered by the solicitors against their own 
client out of the fund which was recovered do 
not extend to legal charges generally with regard 
to other litigations, but only w ith regard to the 
legal charges incurred in  respect of the fund in 
question in the particular litigation. That that 
is the law I  th ink is clear. I f  authority were 
wanted, I  th ink the language used by the learned 
judges in  the case of Bozon v. Bolland (4 My. & 
Cr. 354) is conclusive upon the matter. And that 
is the view which is presented here by the appel
lant. I t  has this in its favour, that i t  alters the 
language of the charge, or adds to it  no further 
than is exactly necessary to protect the interests 
of the solicitors and the rights of the solicitors so 
far as they would have taken effect against their 
own client i f  there had been no charging order at 
all, and i f  there had been no further express con
tract. But there are two other views which have 
been presented to us on behalf of the respondents. 
The first is, that “  legal charges ”  means such 
legal charges as may be incurred during the 
whole of all these litigations—in respect of all of 
them. That adds materially to the common law 
rights of the solicitors against their client, rights 
which i t  would require some evidence and special 
terms to enlarge. But the objection to that 
argument is, that i t  keeps open the settlement of 
the accounts during the whole of the litigation. 
That is inconsistent w ith the view at which I  
have arrived of the meaning of the letter, and as 
to the date at which the first money is to be paid 
over in  discharge pro tanto of the security. I f  the 
payment is to he made as soon as the first sum 
recoverable is recovered, surely the legal charges 
to be deducted cannot be legal charges which 
come into existence afterwards. I  dismiss there
fore that view. I t  is inconsistent w ith the con
struction of the letter which seems to me to be 
forced upon us by the disjunctive language of it. 
But then there is a th ird  and intermediate view 
to which Mr. Marten has ingeniously directed 
our attention and argued is the true view. lie  
says, assuming against himself that the money is 
to be paid over as soon as the first sum is 
recovered, you may deduct legal charges which had 
been incurred up to that date in  respect of all the 
litigation, not merely that particular litigation, 
hut in respect of all the litigation up to the date 
of payment. One of the objections which I. have 
mentioned already as weighing with me against 
the larger construction which Mr. Marten has 
been addressing to us and been arguing for 
applies also to this—that i t  is an enlargement of 
the rights of the solicitors which the common 
law would have given them as against their own 
client apart from the special contract. But, 
further, I  th ink that there is a business view 
about it  which is not to be overlooked. I t  makes 
unintelligible and accidental the value of the 
charge to the plaintiff, because i t  makes the 
amount which he would be entitled to recover 
from the first payment by the first company 
depend, not upon the legal costs incurred in that 
litigation, but the costs which might happen to 
be incurred up to that date in the other litiga 
tions. I t  would not be commensurate with any

thing that the solicitors had. done in that action, 
but commensurate w ith what they might happen to 
have done in other actions. That would be a matter 
of pure accident and speculation, depending not 
upon anything rational or reasonable which could 
be considered by the pla intiff as regards that par- 
ticular suit, but upon the delays, interruptions, 
and expenses which might occur in the other 
suits. But again i t  would be impracticable to 
measure, because you could not get the costs 
taxed unless the solicitors were to break off their 
connection with their own client as soon as the 
first sum was recovered; which would be an 
absurd hypothesis. No one would suppose that 
that would be the date which Wade would choose 
for breaking off w ith his solicitors i f  they had 
been successful in  the first action. Unless there 
was to be an interruption and discontinuance of 
the connection of solicitor and client, they could 
not get taxed or ascertained finally the legal 
charges which they had a right to make 
against their client as regards litigation which as 
yet was not closed. I  think, therefore, that it  
would be an unbusiness-like view to suppose that, 
although the money was to be paid over at the 
end of the first litigation, the legal charges which 
were to be deducted were to be so much of the 
current expenses of another litigation which had 
taken place up to that date. Therefore, to fall 
back on the first of the three alternatives, I  
th ink that the legal charges which were to be 
deducted were the legal charges which had been 
incurred in that particular litigation which has 
been finally concluded by the success of the 
plaintiff, and by the recovery at law of the sum 
due to him in respect of the particular suit—a 
view which is consistent w ith the charge as ori
ginally given. I  do not suppose that anybody 
really meant that Wade was not to continue to 
recover the funds on the usual terms between 
solicitor and client, there being the usual lia
b ility  to pay the costs w'hich might be properly 
incurred. Í  th ink for these reasons that Keke- 
wich, J. was wrong. I  am not quite certain as 
to the exact way in which he would have met all 
the arguments which have crossed my mind as 
favourable to the appellant; and therefore I  do 
not deal w ith his language more specifically 
than I  have done. I  th ink this appeal ought to 
succeGcl.

F r y , L.J.—The meaning of the document in 
question has been so fu lly  discussed by my 
learned brethren, and in a sense which is in so 
exact accordance w ith my own view, that I  should 
say nothing were i t  not that I  am differing from 
tho decision of the learned judge of the court 
below. We th ink it  respectful to the learned 
judge from whom we differ to give our individual 
reasons for so doing. I  w ill therefore endeavour 
briefly to give my reasons. Now, in the first 
place, reading the document which is in contro
versy, i t  appears to me to be plain that its lan
guage is disjunctive, and that its meaning is 
disjunctive. By that I  mean that i t  was intended 
to create a separate charge upon the claim which 
Wade had against the South of England Insu
rance Association and the Bristol Marine Insu
rance Association. I  th ink it  was a very natural 
and a very reasonable intention that the two 
securities should be separate the one from the 
other. That is, in my judgment, plainly expressed 
by the language used, i t  is an undertaking out
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of the moneys received from either of those asso
ciations to hand over to the plaintiff, after pay
ment of the legal charges, as much of the amount 
—not of the “  amounts ” in  the plural, but ot t  e 
“  amount ”  in  the singular—recovered from the 
said association (again using the singular and no 
the plural), and which would be sufficient to repay 
him. Therefore the language does not seem to be 
ambiguous. I t  seems to me to be just the same 
—as Mr. Nelson put i t—as i f  two letters had 
been written, one dealing w ith one association 
and the other with the other; as if, therefore, 
there had been two collateral securities. 1 en l 
is said that this absurdity results—that, as eacn 
provides for the payment of the amount due, e 
p laintiff would be paid twice over. Well, that is 
an observation which always w ill occur w er 
there are collateral securities, i f  i t  were no or 
the law of the court which prevents a person w 
has more than one security availing himse 0 
his collateral securities for anything more t  an 
the amount due upon them. Although t 
may be several securities, there is but one 
amount; and the duplication of language o w 
securities does not duplicate the rights o 
plaintiff. Now, that conclusion is consistent, as it 
seems to me, w ith many things to which 1 am 
hound to make reference. In  the first place, 
find that the intention of this document was, to 
carry into effect the previous written charge 
Riven by Wade. The written charge given oy 
w ade had, in my judgment, created a distinct 
r ight in the pla intiff upon the balance ot eacn oi 
*be sums coming from the policies separa y- 
Therefore, the way in  which I  read the docume 
exactly accords with the declaration at ic c°r 
^encement of the document—that it  is ma e 1 
Pursuance of the charge. Again, it  appears io 
me that the way in  which I  read the 
flakes i t  consistent w ith the rights of ’
Lowless and Co. Their rights were, to deduct, 
ij’om the sums received from each of the p >
the charges incurred in the action m whic y
RRere so recovered, and nothing more; an 
document exactly maintains that right.

Now, i t  is obvious, to my mind, that .. .. 
ti°n  was not to enlarge the rights of the s ’
but to give an undertaking by them, conson 
tbeir ?ighU, preserving their rights bn* not 
enlarging them I t  is obvious, therefore, that my 
construction is consistent w ith what aPP 
me to be the natural in tention-the maintenance 
il£ tbe existing rights of the solicitors. B u t i t  nas 
been said by M r Marten that the c° n̂ ™  * io. 
^bich I  have put upon this document „ ,
ence to the general words “  legal eha g >

£hat legal charges must mean all cbar8 
at the time of the receipt of the mo 7 j 
Recoverable by the solicitors against the client- 
^ n k  i t  does no such violence. In  the r P with 

18 obvious that, i f  you are dealing separa J 
separate rights of action and separate c l ^ s .  t 
Wo »ability8 is that the charges on thoseclaims 

dl be dealt w ith separately. But fn ,
tha t-as has been already exhaustively shown by 
bowon, L .J . - i f  you read “  legal charges ^
anything more than the charges on the particular 
^nd—whether you mean all futuiecha g 

“barges then accrued-it is impossible to deal 
vith the two securities separately, and y ,
that intention of treating them separate1/w h ic  

le letter expresses. On the contrary, y

together the two securities which it  was the in
tention of the letter to separate. The effect of 
the argument would be that you would have to 
consolidate and lump together the legal charges, 
and you would have to consolidate and lump 
together the amounts received on the policies, 
and deduct one of those total sums from the 
other total sum. The letter shows a distinct in 
tention not to do that. I  think, therefore, that 
the true construction of the letter is, that the 
rights of the solicitors are to deduct from each 
sum received from each association the costs in
curred in the litigation w ith that association, and 
nothing more. Therefore I  th ink that we must 
make a declaration in the terms which have been 
adverted to by Lindley, L.J.

Solicitor for the appellant, E. 3 . Wyles.
Solicitors for the respondents, Lowless and Co.

HIGH COURT OF JUSTICE.

QUEEN’S BENCH D IV IS IO N .
A pril 15, 16, and May 15,1891.

(Before C h a r l e s , J.)
B a u m v o l l  M a n u f a c t u r  v o n  C. S c h e ib i .e r  v . 

G-il c h r e s t  a n d  C o . a n d  F u r n e ss  ; T h e  
S u l t a n , (a)

Charter-party—B ill of lading—Goods shipped on
 ̂hoard chartered ship—No notice of charter-party 
to shipper—Bills of lading signed by master of 
ship and agents of charterers—Loss of goods—* 
Liability of owner of ship—Principal and agent.

Bv a charter-party the defendant F. (described as 
the owner of the ship) agreed to let a ship to the 
defendants Gilchrest and Co. (G. and Go.), as 
charterers fo r four .months, and at the end of 
that time the charterers were to purchase the 
ship upon terms agreed upon. G. and Co., the 
charterers, at once took possession of the ship, and 
appointed the captain and crew. F. was after
wards registered as owner of the ship, and also 
as managing owner under the 56th section of the 
Merchant Shipping Act 1876, and he also insured 
the ship. Subsequently the pla.intiff shipped a 
cargo of cotton on board the ship under bills of 
lading not referring to any charter-party, some 
of which were signed by the master, and some by
K. and Co., the charterers' agents fo r shipment. 
The owner F. knew nothing of the circumstances 
under which the goods had been shipped, or the 
bills of lading signed, and the plaintiff, the 
shipper of the goods, had no knowledge or notice 
of the charter-party, or of the relations which 
existed between G. and Go. and F. There had 
been no actual demise of the ship, and no notice 
to the shipper that the master's ordinary authority 
had been put an end to. A loss having occurred 
during the existence of the charter-party, an 
action was brought by the plaintiff, the shipper, 
against the defendants G. and Co., as charterers, 
and against the defendant F. as owner of the 
shiv Upon the tria l of a preliminary question 
whether the charterers or the owner were liable

TIeld (by Charles, J.), that the bills of lading were 
bindinq on the defendant F. as owner of the ship, 
as the plaintiff had shipped his goods on board

--------W. W. OBR, Esq., Banrister-at-Law.
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in  ignorance of the charter-party and without 
any notice of the same, and there had been no 
actual demise of the ship, and no notice  ̂to the 
shipper that the master's ordinary authority had 
been put an end to, and that whether the master 
were actually the servant of the charterers or not, 
he was held out to the shipper as the servant of 
the owner, and that the owner, therefore, was 
liable to the p la in tiff fo r the breach of duty and 
contract ( i f  any) committed.

Trial of a preliminary question in  an action by 
Charles, J. without a jury.

The facts are fu lly  set out in the written judg
ment of the learned judge, and they are suffi
ciently stated in the beadnote for the purposes of 
this argument.

Sir Walter Phillimore, Q.O. and Dr. Stubbs for 
the plaintiff.—Furness as owner, is liable for the 
loss through the unseaworthiness of the ship, 
the bills of lading having been signed some by 
C. as master, and the remainder by K. and Co., 
as agents, the shipper not having had notice of 
the charter-party, and the charter-party in fact 
not passing the ownership temporarily to the 
charterers. The shipper is entitled to look to 
Furness, as the bills of lading were signed by the 
agents for the ship known to Furness, while the 
charterers were not known to the shipper. The 
registered owner, who in this case is Furness, is 
held out as the person liable to the public :

Steel y. Lester, 37 L. T. Rep. N. S. 642 ; 3 Asp. Mar.
Law Cas. 537 ; 3 C. P. D iv. 21;

Hayn v. Culliford , 4 Asp. Mar. Law Cas. 48,128 ; 39 
L. T. Rep. N. S. 288 ; 40 L. T. Rep. N. S. 536; 
3 C. P. Div. 410 ; 4 C. P. Div. 182 ;

Fenton v. The City of Dublin Steam̂  Packet Company, 
8 A. & E . 835;

Sandeman v. Scurr, 2 Mar. Law Cas. 0. S. 446;
15 L. T. Rep. N. S. 608: L. Rep. 2 Q. B. 86 ;

The St. Cloud, 1 Mar. Law Cas. O. S. 309 ; Br. & 
Lush. 4;

The Omoa Coal and Iron Company v. Huntley, 37 
L. T. Rep. N. S. 184 ; 3 Asp. Mar. Law Cas. 501; 
2 C. P. Div. 464.

These cases all show that the liab ility  is inherent 
to the ownership, as the public are entitled to 
look to the owner. The fact that Furness insured 
in  the Indemnity Association shows that he knew 
that he was liable.

Barnes, Q.C. and Joseph Walton for the defen
dant Furness.—There is no authority that the 
owner is liable except when the bills of lading 
are signed by the master. [S ir W. Phillimore. 
Yes ; Hayn v. Culliford (ubi sup.) is an authority 
for that.] I t  is not proved here that K. and Co. 
had the authority of Furness to sign for him. 
As to the cargo represented by the bills of lading 
signed by the master, Furness is not liable unless 
i t  is proved that the relationship of master and 
servant existed between him (Furness) and the 
master;

James v. Jones, 3 Esp. 27.
Furness never intended to become owner of the 
ship, but acted as intermediary for the purchase 
of the ship, as Gilchrest was not in a position to 
pay the money, and Furness was never in posses
sion of the ship, and did not appoint the crew. 
Mere ownership does not entail l ia b ility :

Mackenzie v. Rowe, 2 Camp. 482 ;
Newberry v. Colvin, 7 Bing. 190;
Reeve v. Davis, 1 A. & E. 312,

where an action for repairs against registered

owners failed, as i t  was held they were not 
the real contracting parties. In  Maclachlan’s 
Merchant Shipping, 3rd edit.,pp. 342-350, all the 
cases are given, and they are reviewed in  Sande
man y . Scurr (ubi sup.). Furness was not held 
out as owner, as in  fact the vendor’s name only 
appears in Lloyd’s register. Even i f  he were, it  
is not conclusive of liability, as was pointed out 
in Steel v. Lester (3 C. P. Div. 128). In  the 
series of cases from Newberry v. Colvin (ubi sup.) 
to Sandeman v. Scurr (ubi sup.), the question was 
whether the owner was liable, the master having 
admittedly been his servant. The terms of the 
charter-party and notice to shippers of the charter- 
party are important i f  the relationship of master 
and servant he admitted or proved, otherwise 
not. Where the person signing hills of lading is 
not the owner’s servant or agent, the owner is 
not liable, and that is the case here. The in
surance of the ship by Furness in the Indemnity 
Association was to protect himself from such 
claims as claims by cargo owners of another ship 
injured in collision, claims which would he 
enforced against the ship in  rem, and such 
insurance does not point to any personal liab ility  
at all.

Stubbs in reply.—As to the last point, such 
claims give no maritime lien :

The Admiralty Court Act 1861, 24 Viot. c. 10 ;
The Henrich Björn, 6 Asp. Mar. Law Oas. 1 ;

55 L. T. Rep. N. S. 66; 11 App. Cas. 270 ;
The Sara, 6 Asp. Mar. Law Cas. 413; 61 L. T. Rep.

N. S. 26 ; 14 App. das. 209.
The owner’s responsibility to shippers is based on 
the ground that the shippers are entitled to have 
a person to look to sufficiently solvent to own 
ships, and not a mere man of straw as a speculative 
charterer may be.

The defendants Gilchrest and Co. did not 
appear. Cur. adv. vult.

May 15.—Charles, J. delivered a written judg
ment as follows:—In this action the p la intiif 
claimed damages from the defendants for the loss 
of 1200 bales of cotton shipped by him on hoard 
the steamship Sultan, in Dec. 1889, at Now Orleans, 
to be carried to Bremen, and there delivered to 
him. The ship was in  the course of the voyage 
abandoned at sea, and the cargo lost. I t  was 
alleged by the pla intiff that the loss was a ttr i
butable to the unseaworthiness of the ship, hut a 
preliminary question was raised on the pleadings 
whether, assuming that the goods mentioned in 
the statement of claim were lost as therein alleged, 
the defendant Christopher Furness, and the defen
dants, Messrs. Gilchrest and Co., or either, and 
which of them, were liable for the alleged breach 
of duty and contract in respect of such loss. This 
question was in June 26, 1890, ordered to be 
tried before any other question in  the cause, and 
i t  was accordingly heard before me on the 15th 
April. Messrs. Gilchrest and Co. were not repre
sented on that occasion. The facts were as 
follows : Prior to Oct. 1888, the ship Sultan was 
a foreign ship called the Asia. On the 13th. Oct. 
Mr. Furness bought her, and renamed her the 
Sultan; and on the same day agreed to re-sell 
her to Gilchrest and Co. for a company to be 
called the Mexican Gulf Steamship Company, for
13,5001., 5001. in cash, and the balance on transfer 
of the steamer after the expiration of a charter- 
party, also dated the 13th Oct. The parties to it
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were the defendant Furness, described as “ owner 
of the good screw steamship Asia”  and the ae en- 
dants Gilchrest and Co. for a proposed new com- 
pany, to be called the Mexican Gulf Steamship 
Company, who were described as “  merchants and 
charterers.”  The following are the material 
provisions: “  C. Furness agrees to let, a-nd ? e 
Mexican Gulf Steamship Company agree to hire, 
the said steamship for four calendar months 1 oi 
the — day of October, she being then placed at 
the disposal of the charterers under Englis g 
in London in such dock or at such wharf or place 
where she may safely be afloat as charterers may 
direct, she being then light, stanch, and stron„, 
and every way fitted for the service and wi a 
complement of officers, seamen, engineers, an 
fireman for a vessel of her tonnage, to ie 
ployed in such lawful trade between ports m 
United Kingdom or on the Continent, 1 L  
United States, West Indies, and Gulf ,of ̂  *  °rl 
and w ithin the lim its of ordinary Lloy s . 
ranties, but not Suez Canal, as charterers 01 
agents shall direct on the following conditions
That the charterers shall provide and pay ... 
the provisions and wages of the captain, o > 
engineers, firemen, and crew; owner shall p y 
for the insurance of the vessel, also *** *}
her in a thoroughly efficient state m hull ana 
machinery for the service; that the clia ' 
shall provide and pay for all the coals, in  , P 
charges, pilotages, agencies, commissions, a 
other charges whatsoever except those before 
stated; and the charterers shall Pay f° ^ t  
and hire of the said vessel at the rate o 0 • P • 
calendar month, commencing on the 1. J 
- o r  so soon after as steamer is tranatered to 
Mr. Furness and delivered to charterers, 
later than the 23rd Oct. 1888, at and after the sam 
fates for any part of a month, hire o 
from the time specified for terminating the 
charter until her delivery to owners (unless los ) 
at a port in the United Kingdom, Pay™ , . 
made in cash in advance monthly, add 
of such payments as herein specified '
«hall have the faculty of w ith d ra w in g  the sam
steamer from the service of the charte ‘ 
out prejudice to any claim they, the ow > ^
have on the charterers in pursuant. . ,
charter ; that the cargo or cargoes sha 1
or discharged in any dock or at any w n
that the charterers may direct where she jan
always safely be afloat; that the w ^
burden, and passage accommodation an^
(not being more than she can reason Y j  
oarry) «hall be at charterers’ disposab r " i g  
only proper and sufficient space for P . ancj 
crew, tackle, apparel, furniture, Pr . vage
«tpres ; th a t th e  captain shall prosccu
with the utmost despatch, and s . uoat g ■
customary assistance with ship s ere , an(j  
that the captain shall be u n d e r the orders and 
direction of the charterers as re£‘ “ i 
ment, agency, or other arrangeme > owner
charterers hereby agree to indemn y -ge
from all consequences or liabilities t  1- .
from the captain's signing bills of l a d i n g  in 
otherwise complying with the ! a“ e\  to be 

option of appointing chief i rfcerers
Paid by the charterers. That i f  the oh^arterers 
shall have reason to be dissatisfie reoeiving 
duct of the engineer, the owner sha , same
Particulars of the complaint, investigate the sam ,

and, i f  necessary, make a change in  the appoint
ment when steamer in  England; that the master 
shall he furnished from time to time w ith  all 
requisite instructions and sailing directions, 
and shall keep a fu ll and complete log of the 
voyage or voyages, which are to be taken to the 
charterers or their agents; that the charterers 
shall have the option of continuing the charter for
a further period of ------on giving notice thereof
to owners ------ previous to the expiration of the
first-named; tha,t in the event of loss of time 
from deficiency of men or stores, breakdown of 
machinery, or damage preventing the working of 
the vessel for more than twenty-four working 
hours, the payment of hire shall cease t i l l  she 
may be again in an efficient state to resume her 
service, hut should the vessel be driven into port 
or to anchorage by stress of weather, or from any 
accident to cargo, such detention or loss of time 
shall be at the charterers’ risk and expense; that 
should the vessel be loss, any freight paid in 
advance and not earned (reckoning from date of 
her losspshall be returned to the charterers, the 
act of God, the Queen’s enemies, fire, restraint of 
Princes, rulers, and people, and all other dangers 
and accidents of the seas, rivers, and navigation 
throughout this charter-party always excepted ; 
that the charterers undertake at the expiration 
of this charter to purchase the said vessel for the 
sum of 13,5001., per contract dated the 13th Oct. 
1888 ; that the owners shall have a lien upon all 
cargoes and all sub-freights for freight or charter 
money due under this charter, and charterers to 
have a lien on the ship for all moneys paid in 
advance and not earned. A ll derelicts for the 
benefit of charterers and owners mutually; 
penalty for non-performance of this charter 20001. 
as liquidated damages.” This charter-party was 
partly in prin t aijd partly in w riting, and in  its 
printed shape pró.ided for the appointment and 
payment of the captain by the owner, and not by 
the charterers. This circumstance was relied on 
as showing what the intention of the parties was, 
and it was further suggested that the indemnity 
clause 5, which was in print, had been allowed to 
remain in  the altered document by mistake, and 
had ceased to have any significance when con
sidered w ith the rest of the instrument. I  do 
not think, however, that I  am at liberty so to 
regard the clause. I t  is not inconsistent w ith  the 
altered form, and must, in my opinion, have its 
due weight. In  construing a charter-party no 
greater effect can be given to writing than to 
print, although a different rule may prevail w ith 
reference to policies of insurance : (Alsager v. 
St Katharine Docks Company, 14 M. & W. 799.) 
Gilchrest and Co. at once took possession of the 
ship, which had previously belonged to Spanish 
owners, and appointed the captain and crew, the 
owner, however, exercising his option of nomi
nating the chief engineer under the terms of the 
agreement for sale. Furness received 5001. in 
cash, and the balance was, as hereby arranged, 
secured by a mortgage to him of the ship. Some 
repairs were done to her by Gilchrest and Co., and 
-arly in November she sailed for New Orleans. 
In the meantime, on the 30th Oct., Mr. Furness 
was registered as owner, and his name and address 
ns managing owner were registered under the
provisions of 39 & 40 Yict. c. 80, s. 36 (1876),
and the register-certificate had been handed to 
Gilchrest and Co., by the brokers. On the 2nd Nov.
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Furness wrote inquiring for the captain’s 
name, which was given, and on the 30th Nov. he 
wrote thus to the captain, care of Messrs. Keen 
and Co., shipbrokers, New Orleans: “  You are 
doubtless aware that I  am the registered owner 
of the steamship Sultan, but according to contract 
entered into w ith Messrs. Gilchrest and Co., the 
vessel w ill be sold to that firm at an early date. 
The object of the present letter, however, is to 
ask you to see that during the time the vessel is 
my property my interests are protected in every 
way to the best of your ability, and I  shall be glad 
to hear from you periodically as to your move
ments, and any further matters which you may 
th ink of interest to me. I  rely on you, prior to 
leaving the States with your vessel, that all 
accounts for disbursements for stores','coals, &c., 
prior to your leaving port are settled and paid. 
This action w ill no doubt avoid any unnecessary 
correspondence after the vessel changes owners. 
I f  you w ill kindly advise me at your convenience 
quantity of cargo carried in  each hold, quantity 
of bunkers on board, and draught of water on 
leaving this side, I  shall esteem it  a favour. The 
information is required for statistical purposes. 
Trusting that under your command this vessel 
w ill bo in every way successful, and awaiting your 
reply in due course, I  am, &c.”

I t  is also to be observed that on the 14th 
Nov. 1888, Mr. Furness insured the ship in the 
United Kingdom Mutual Steamship Assurance 
Association. In  Dec. 1888 the pla intiff shipped 
the cotton on board the Sultan under bills 
of lading not referring to any charter-party, 
some of which were signed by the master and 
others by Messrs. Keen and Co., for carriage to 
Bremen. Mr. Furness, however, knew nothing 
of the circumstances under which the goods 
had been shipped, or the bills of lading signed 
by the master, and so far as actual autho
r ity  went, Keen and Co. acted as Gilchrest and 
Co.’s agents for shipment. A ll the bills of lading, 
as well those signed by the master as those signed 
in  their own name, stated them to be “ agents.” 
The pla intiff had no knowledge or notice of the 
charter-party, or of the relations which existed 
between Gilchrest and Co. and Furness. A t the 
time of the loss i t  was agreed that the charter- 
party was still in force. Now i t  could not be 
successfully contended that in this case there was 
an actual demise of the ship, but i t  was said that 
the terms of the charter-party and the facts proved 
indicated that the defendant Furness was not 
responsible. He was, however, the “  registered 
owner ”  and the designated “  managing owner,”  
under 39 & 40 Y ict. c. 80, and at the time the 
bills of lading were signed knew who the captain 
was, and who the agents at New Orleans were. 
Prima facie, therefore, he was bound by the 
signature of the master, and, indeed, also, under 
the circumstances, by the signature of the agents. 
The plaintiff, as I  have stated, had no notice that 
any charter-party existed, nothing to warn him 
in  any way that the captain had ceased to occupy 
his normal position, and had no authority to sign 
bills of lading for owners. I t  was pointed out that 
ho and the rest of the crew were the charterers’ 
servants ; and so they were in one sense, for the 
charterers appointed and paid them all. But I  have 
here to deal w ith a case where there had been no 
demise of the ship, and no notice to the shipper 
that the master’s ordinary authority had been

put an end to, and it  seems to me that the cases of 
The St. Cloud (uhi sup.) and Sandeman v. Scurr 
(ubi sup.), The Patriot, (24 L. T. Rep. N. S. 849;
L. Rep. 3 A. & B. 436), apply. The St. Cloud was 
a case of damage to cargo, the defendant pleaded 
that the vessel was under charter, and the plaintiffs 
replied that they had no notice of such charter. 
In  dealing with this defence Dr. Lushington says 
at p. 15, “ When goods have been shipped in good 
condition on board a vessel, and by the mis
conduct or neglect of those in charge of her loss 
occurs, some one must be responsible. I  appre
hend that, prima facie, the owner of the vessel is 
the person responsible, but the cases decided at 
common law show that thero are circumstances 
under which the owner w ill be divested of such 
responsibility, and that responsibility w ill be cast 
upon another. Such is the ease of a vessel de
mised by charter to another so as to divest the 
owner altogether of possession, when the charterer 
is pro hao vice the owner: (Colvin v. Newberry, 
1 01. & F. 283.) The present charter-party I  
apprehend to be clearly not one of this descrip
tion. There is no demise of the vessel. The 
owner through his master retains possession. 
There is a covenant to consign the vessel as the 
charterer may designate. There is a reservation 
of the cabin and deck; and for the goods shipped 
the charterer is to pay the owner certain rates 
of freight mentioned in the charter-party. This 
appears to me to be clearly distinguished from a 
charter-party demising and giving up possession 
of the vessel. I t  is contended, however, that the 
contract contained in  the b ill of lading was made 
by the master as agent of the charterer, and not 
as agent of the owner; and in support of this 
position is cited the case of Schuster v. MoKellar 
(7 E. & B. 704). But there is an important dis
tinction in this case. The shipper is not proved 
to have had notice of the charter-party. U n til 
he had such notice he would be justified in 
supposing that in  dealing w ith the master for the 
carriage of his goods he was dealing w ith  the 
owner’s agent. For, prima facie, the master is 
the agent of the owner of the ship. I  cannot 
th ink that i t  is consistent w ith justice or accord
ing to mercantile practice that a shipper of goods 
on board a ship put up in the usual way should 
lose his right to sue the owner for damage on 
account of a charter of this description of which 
he has no notice. I  th ink the burden of proof 
must fall on the shipowner claiming exemption 
from liab ility ; he must show that the shipper had 
notice of the charter, and was aware that in making 
the contract the master was agept for the char
terer.”

I t  is urged in the present case that the owner 
through his master did not retain possession. 
But in the sense in which Dr. Lushington used 
the words, I  th ink ho did. Here, as there, there 
is a reservation of space for ships’ officers, freight 
is to bo paid at a certain rate, and the owner 
takes an indemnity against the master’s acts for 
which he may be responsible. Sandeman v. Scurr 
(uhi sup.) is to the same effect. Indeed, when the 
judgment is carefully examined, i t  appears exactly 
to cover the case before me. Thero the defen
dants were owners of the Village Belle. She 
proceeded under charter-party to Oporto con
signed to charterers’ agent. They put her up 
there as a general ship, and the plaintiffs delivered 
their goods on board, receiving bills of lading
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signed by the master in the usual form. They 
had no notice or knowledge of any charter-party, 
or that the ship was not entirely at the owners 
disposition. The goods were damaged by im 
proper stowage, and the owners were^ held 
responsible. “  I t  is unnecessary to decide,”  says 
Cockburn, C.J., at p. 95 (L. Rep. 2 Q B.),
“  whether the charterers would or would not have 
been liable if  an action had under the circum
stances been brought against them. _ Our judg
ment proceeds on a ground w ho lly  irrespective 
of the question of the charterers’ liability, and 
not inconsistent w ith it—viz., that the plaintiffs, 
having delivered their goods to be carried in 
ignorance of the vessel being chartered, and having 
dealt w ith the master as clothed w ith  the ordinary 
authority of a master to receive goods and give 
bills of lading on behalf of his owners, are 
entitled to look to the owners as responsible for 
the safe carriage of the goods. The result of the 
authorities from Parish v. Craioford (2 Str. 1251; 
Abbott on Shipping, 10th edit. 31 ; 12th edit. 2<>) 
downwards, and more especially the case of 
Newberry y. Colvin, in which the judgment of 
the Court of Exchequer Chamber (7 Bing. 190;
1 C. & J. 192), reversing the judgment of Court 
of Queen’s Bench (8 B. & C. 106), was affirmed on 
appeal by the House of Lords (1 Cl. & F. 283), is 
to establish the position that in construing a 
charter-party writh  reference to the liab ility  of the 
owners of the chartered ship, i t  is necessary to 
look to the charter-party to see whether it  
operates as a demise of the ship itself, to which 
the services of the master and crew may or may 
not be superadded, or whether all that the 
charterer acquires by the term of the instrument 
is the righ t to have his goods conveyed by the 
particular vessel, and, as subsidiary thereto, to 
have the use of the vessel and the services of the 
master and crew. In  the first case the charterer 
becomes for the time the owner of the vessel, 
the master and crew become to a ll intents and 
purposes his servants, and through them the 
possession of the ship is in him. In  the second, 
notwithstanding the temporary righ t of the 
charterer to have his goods loaded and conveyed 
in the vessel, the ownership remains in the 
original owners; and through the master and 
crew, who continue to be their servants, the 
possession of the ship also. I f  the master, by 
the agreement of his owners anil the charterei, 
acquires authority to sign bills of lading on 
behalf of the latter, he nevertheless remains in 
all other respects the servant of the owners m 
other words, he retains that relation to his owneis 
out of which by the law merchant arises the 
authority to sign bills of lading by which the 
owner w ill be bound. I t  appears to us clear that 
the charter-party in the present instance tails 
under the second of the two classes referred to. 
There is here no demise of the ship itself, either 
expressed or implied. I t  amounts to no more 
than a grant to the charterer of a righ t to have 
his cargo brought home in the ship while the 
ship itself continues, through the master and 
crew, in possession of the owners, the master and 
crew remaining their servants. I t  m on this 
ground that our judgment is founded. We thinit 
that, so long as the relation of the owner and 
master continues, the latter, as regards parties 
who ship goods in ignorance of any arrangement 
whereby the authority ordinarily incidental to

that relation is affected, must be taken to have 
authority to bind his owners by giving bills of 
lading. We proceed on the well-known principle 
that, where a party allows another to appear 
before the world as his agent in  any given capa
city, he must be liable to any party who contracts 
with such apparent agent in a matter w ithin the 
scope of such agency. The master of the vessel 
has by law authority to sign bills of lading on 
behalf of his owners. A  person shipping goods 
on board a vessel unaware that the vessel has been 
chartered to another is warranted in assuming 
that the master is acting by virture of his 
ordinary authority, and, therefore, acting for his 
owner in signing bills of lading. I t  may be 
that as between, the owner, the master, and the 
charterer, the authority of the master is to sign 
bills of lading on behalf of the charterer only, 
and not of the owner. But in our judgment this 
altered state of the master’s authority w ill not 
affect the liab ility  of the owner, whose servant 
the master s till remains, clothed with a character 
to which the authority to bind his owner by 
signing bills of lading attaches by virtue of his 
office. We th ink that, until the fact that the 
master’s authority has been put an end tods 
brought to the knowledge of a shipper of goods, 
the latter has a right to look to the owner as 
the principal w ith whom his contract has been 
made.”  The learned Lord Chief Justice then 
proceeds to distinguish Newberry v. Colvin (7 Bing. 
209; 1 Cl. & F. 283) on the ground that in  that 
case, where, moreover, there had been an absolute 
demise of the ship, the charter-party was known 
to the shippers, and thus the inference which 
would otherwise have arisen was negatived, that 
the master was held out by the owners as 
their agent. The cases relied on for the defen
dant Furness, which w ill be found collected in 
Maclachlan on Shipping, th ird  edition, 342-3o0, 
undoubtedly show that a charter-party, though 
not in form an absolute demise, may s till be in. 
such terms as to constitute the charterer the 
owner pro tempore of the ship, and to make the 
captain his servant and agent, and his only, and 
this charter, i t  was contended, had this effect. 
But even assuming this contention to be correct, 
and, as I  have remarked, the captain being 
appointed and paid by the charterer was in one 
sense his servant, no authority was cited for the 
proposition that the rights of the th ird  person 
who ships goods on board in  ignorance of the 
charter-party can be affected. On the contrary, 
i t  seems to me to he established by the cases I  
have referred to that the test of liab ility  in such 
a case does not depend on the question whether 
the master actually was the charterer s servant, 
but on the question whether he has been held out 
to be the owners’ servant. Here he certainly 
was so held out, and “  the well-known principle”  
mentioned in Sandeman v. Scurr (ubi sup.) there
fore, in my opinion, applies. Mr. Furness, though 
he did not actually authorise the captain or 
atrent, “ allowed them to appear before the 
world'”  in a given capacity, and is liable to any 
one who contracts w ith such apparent agent “ in 
a matter w ithin the scope of such agency.” I  
must in these circumstances decide the prelim i
nary question raised against the defendant, Mr. 
Furness, and find that he is liable to the pla intiff 
for the breach of duty and contract which i t  is 
alleged has been committed. The costs of the
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argument of this preliminary question are to be 
costs in the cause.

Order that the bills of lading are binding on the 
defendant Furness as owner of the ship, and 
that he is liable to the p la in tiff fo r the breach 
of duty and contract ( if  any) which may 
have been committed. Costs in  the cause.

Solicitors for the plaintiff, Stokes, Saunders, 
and Stokes.

Solicitors for the defendant Durness, W. A. 
Crump and Son.

PROBATE, DIVORCE, AND AD M IR ALTY  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
Friday, Feb. 27, 1891.

(Before the R igh t lio n . S ir Charles B utt.) 
T urner v . M ersey D ocks and H arbour B oard ; 

T he Z eta. (a)
Damage — Costs — County Court — Action in  

personam—County Courts Admiralty Jurisdic
tion Act 1868 (31 Sf 32 Viet. c. 71), s. 3—County 
Courts Admiralty Jurisdiction Amendment Act 
1869 (32 Sf 33 Viet. c. 51), s. 4.

Where shipowners brought an action in  personam 
against a dock company to recover 22 U. 4s. 6d. 
fo r damage occasioned to their ship by the 
alleged negligence of the dock company's servants 
in  bringing her into collision with a pierhead 
while she was being moved from  one dock to 
another, the court held that such damage was 
damage to a ship “  by collision or otherwise ”  
within the meaning of sect. 4 of the County 
Courts Admiralty Jurisdiction Amendment Act 
1869, and that in  the circumstances i t  was a f it  
case to be tried in  the County Court, and there
fo r refused to give the plaintiffs, although success
fu l, their costs.

T his was an action in  personam by the owners of 
the steamship Zeta against the Mersey Docks 
and Harbour Board to recover compensation for 
damage occasioned to the Zeta by the alleged 
negligence of the defendants’ servants.

The Zeta, at the time that she sustained the 
damage complained of, was being moved under 
her own steam from the Stanley Dock, Liverpool, 
into the Sandon Graving Dock. The Zeta had 
her own master and crew on board, but was 
under the orders of the dock officials, and during 
the operation her propeller struck the wall of the 
pierhead, which broke two of her propeller blades.

The President gave judgment for the plaintiffs, 
on the ground that the damage was occasioned 
by the negligence of the defendants’ servants.

According to the plaintiffs’ particulars their 
damages amounted to 221Z. 4s. (id.

In  these circumstances the defendants applied 
that the plaintiffs should be disallowed their 
costs.

County Courts Adm iralty Jurisdiction Act 
1868 (31 & 32 Viet. c. 71):

Sect. 3. Any County Court having Admiralty jurisdic
tion shall have jurisdiction and ail powers and authorities 
relating thereto to try  and determine, subject and 
according to the provisions of this Act, the following 
causes (in this Act referred to as Admiralty causes): 
(3.) As to any claim for damage to cargo or damage by
(a) Reported byJ. P. A s p in a l l  and  B u t l e r  A s p in a l l , Esqrs., 

Barrlsters-at-Law.

collision—any cause in which the amount claimed does 
not exceed three hundred pounds.

County Courts Adm iralty Jurisdiction Amend
ment Act 1869 (32 & 33 Viet. c. 51):

Sect. 4. The th ird  section of the County Courts 
Admiralty Jurisdiction Act 1868 shall extend and apply 
to all claims for damage to ships, whether by collision 
or otherwise, when the amount claimed does not exceed 
three hundred pounds.

Carver and A. H. Maxwell for the defendants.— 
This action might have been instituted in the 
County Court. I t  is a claim for damage to a 
ship, and therefore w ithin the meaning of sect. 4 
of the County Courts Adm iralty Jurisdiction 
Amendment Act 1869, which gives County Courts 
Adm iralty jurisdiction over “  claims for damage 
to ships, whether by collision or otherwise.”  
Had tlie action been tried in the Liverpool 
County Court, a great deal of expense would have 
been saved. The plaintiffs ought, therefore, not 
to get their costs:

The Asia, (1891) 1 P. 121; 7 Asp. Mar. Law Cas. 25;
64 L. T. Rep. N. S. 327.

Barnes, Q.O. and Joseph Walton, for the plain
tiffs, contra.—The County Court had no jurisdic
tion in  this case. Damage to a ship by contact 
w ith  a pier is not w ithin the Adm iralty County 
Court Acts of 1868 and 1869. The words “ or other
wise ”  in  sect. 4 of the County Courts Adm iralty 
Jurisdiction Amendment Act 1869 refer to damage 
by wash and such class of sea damage:

The Alexandria, L. Rep. 3 A. & E. 574 ; 27 L. T.
Rep. N. S. 565 ; 1 Asp. Mar. Law Cas. 464;

Flowers v. Bradley, 44 L. .1. 1, Ex. ;
Everard v. Kendall, L. Rep. 5 C. P. 428 ; 22 L. T.

Rep. N. S. 408 ; 3 Asp. Mar. Law Cas. O. S. 391.
The President.—I  do not th ink that the cases 

cited by Mr. Barnes on behalf of the plaintiffs 
are applicable to this case. I  th ink the combined 
effect of the County Courts Acts of 1868 and 1869 
is to give the County Court j urisdiction. I f  so, 
this claim might perfectly well have been brought 
in the County Court exercising Adm iralty ju ris
diction in Liverpool, where the cause of action 
arose. Most, i f  not all of the defendants’ 
witnesses reside in  Liverpool. Expense would 
therefore have been avoided i f  the action had 
been tried there. No difficult questions of law 
or fact were involved. The simple question was, 
which party was telling the truth. I  therefore 
refuse the plaintiffs the costs of the action. The 
damages w ill be referred to the registrar in the 
usual way, unless the parties can come to terms 
as to the amount of the damages.

Solicitors for the plaintiffs, Botterell and Boche.
Solicitor for the defendant, A. T. Squarey, 

Liverpool.

Tuesday, March 10, 1891.
(Before the President, the Right Hon. Sir Chas. 

B utt.)
T he K ong M agnus, (a)

Collision—Delay in  instituting suit—Interest— 
Statute of Limitations.

In  a collision action in  rem, not instituted t i l l  
twelve years after the collision occurred, the 
Court, having held that the circumstances of the 
delay were not such as to preclude the plaintiffs

(a) Reported by J. P. Aspinall and Butlkr Aspinall, Esqrs.,
Barristors-at-Law.
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from  recovering, although they might have pro
ceeded earlier, gave the plaintiffs interest fo r the 
twelve years on the damages awarded.

T his was an objection to the registrar’s report by 
the defendants in  a collision action in  rem.

The collision occurred on the 19th A p ril 1878 
between the plaintiffs’ British brigantine the 
Mizpah and the defendants’ Norwegian steam
ship the Kong Magnus. „

The action was instituted on the 8th Jan. 188». 
The defendants by their defence, in addition 

to denying that the collision was caused by their 
negligence, also pleaded that the court ought not 
to entertain the suit, on the ground of laches anti 
delay in its institution.

By order of court this latter question was 
ordered to be tried before the merits of the 
collision were investigated. ,

A t the tr ia l of this issue the President (the 
Bight Hon. Sir Jas. Hannen) held that, although 
the Kong Magnus had been on m a n y  occasions 
w ithin the jurisdiction between the collision an 
the institution of the suit, and the plaintiffs had 
had several opportunities of arresting her, t  ie 
circumstances of the case were not such as to 
make i t  inequitable for the action to proceed, but 
that in  try ing the case the court would make 
every reasonable presumption in favour of t^e 
defendants : (6 Asp. Mar. Law Oas. 583 ; ou L. i .  
Bep.N. S. 715; (1891) 1 P. 223.)

Subsequently to this decision the action was 
stayed by consent upon the terms that the déten
dants should pay the plaintiffs one-halt of the 
damages proceeded for, and that the amount o 
such damages should be referred to the registrar
for assessment. _ , . ,_,

The reference having been held, the assistant 
registrar held that the ulaintiffs damages 
amounted to 26091. 5«. 6d„ and, m addition 
thereto, he allowed interest thereon at the ra ® °
4 per cent, per annum from the 1st May 1 
(the day when the Mizpah would have probably 
reached her destination) until the damages should 
lie paid. His report as to this matter was as 
follows : ,

In regard to the question of interest, Ip"’*8.,™ f  
to a passage in the judgment of the late
appeared to me that this le ft the ® ^ i usion
the discretion of the registrar. I  came t President
that I ought to give interest since the late President 
had decidid that the plaintiffs were entitled to recover 
damages against the defendants, and I  nil
reason why, if they were entitled to any daw‘ag ^
they should not be entitled to interest as part of those
damages. As I  understand the subject, m _
always been given by the registrar and merchants, no 
as interest on a judgment debt, but as part of the 
damages, to represent the amount of h if  for a
the use of the capital sum. The p i« “ *1®8 h 
number of years been deprived of the capital eum. and 
equally also of the profit derivable from it. 1 therelore 
saw no reason to depart from the constantandl long 
Practice of the court in  this case. The merchants agreed 
in my view of the matter.

The defendants now objected to the allowance 
of any interest.

Cohen, Q.C. and F. Laing for the defendants.— 
fhe plaintiffs are not entitled to any in eres . 
The defendants’ liability was not ascertained 
until the registrar had assessed the plaintiffs 
damages, and therefore the defendants could not 
We paid interest. If so, the defendants were not 
m default, and according to common-law principles 
they are not liable for interest. Assuming 1 * °

Vol. y  li., n . s.

be the practice to give interest in  this division, i t  
is w ithin the discretion of the court to withhold 
i t  i f  i t  sees fit. Having regard to the peculiar 
circumstances of this case, the plaintiffs are not 
entitled to interest:

The Amalia, 5 N. Bep. 164.
In  any event, the court should in  equity apply the 
principle of the Statute of Limitations and not 
give more than six years’ interest:

Thomson v .  Eastwood, 2 App. Cas. 215.
Sir Walter Phillimore and F. W. Bailees for the 

plaintiffs, contrd.— I t  is the long-established 
practice of this court to give interest in these 
cases. This practice has been approved of in the 
Court of Appeal:

The Gertrude; The Baron Aberdare, 6 Asp. Mar.
Law Cas. 315; 59 L. T. Bep. N. S. 251; 13 P. Div.
105.

The defendants have in fact had the use of the 
plaintiffs’ money for twelve years, and therefore, 
in order to give the plaintiffs’ a restitutio in  
integrum, they ought to have interest for that 
period :

The Dundee, 2 Hagg. 137;
The Canada, Lush. 586 ;
Strdker v. Hartland, 5 N. Bep. 163.

The Statute of Limitations is not applicable to 
a collision action in  rem; moreover, in the Chan
cery case of Edgar v. Reynolds (4 Drew. 269) the 
court gave interest for th irty  years.

F. Laing in  reply.
The P resident.—I t  seems quite clear that a 

different rule as to including interest in  the 
damages exists in collision actions in this d iv i
sion to that which prevails in the common law 
courts. A  court of common law does not 
include interest in  the damages assessed, because, 
as I  understand it, un til a man knows the amount 
of the principal liab ility  which he ought to dis
charge he could not—not knowing its amount— 
pay the interest into court, and therefore he was 
not in default. On the other hand, the view of 
the Adm iralty Court was, I  presume, th is : that 
the person liable in damages, having kept in his 
pocket the sum of money which ought to have 
been paid to the claimant, and having therefore 
been in a position to receive interest on it, ought 
to be held to be keeping i t  for the person to whom 
the court has found it was payable. These are 
the two views taken of the matter, and I  am not 
quite sure that, i f  i t  were res Integra, I  should nob 
be disposed to say that the more logical and 
better rule was that of the common law courts. 
But I  am not entitled to take that course, because 
a clear and uniform rule has long existed in this 
court which has been approved of in the Court of 
Appeal, and therefore I  cannot depart from it. I  
am bound to hold, though somewhat against my 
inclination, that the plaintiffs are entitled to 
recover this interest.

But then i t  is said that, even i f  that be so, 
there are authorities to the effect that, though 
there is no Statute of Limitations barring 
the plaintiffs’ right to recover more than six 
vears’ interest, still, acting equitably, I  ought 
to refuse to allow interest for more than six 
years. In  support of that contention the case 
of Thomson v. Eastwood (ubi sup.) was cited. 
I  however, do not th ink that that case supports 
the contention. That was a case in which,by the 
w ill there in question, a trust had been expressly
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constituted, and i t  was in  consequence of that 
trust that the operation of the Statute of L im i
tations was prevented. The property, between 
the time when the claim might have been asserted 
and the time when i t  was asserted, had passed 
into other hands. In  those circumstances the 
House of Lords, as a court of equity, decided 
to apply the principle of the Statute of L im ita
tions, though the statute itself did not touch the 
case. I  do not th ink that that case is analogous 
to the present one, nor do I  th ink that there is 
any case which w ill support the contention that 
interest ought to he restricted to six years. 
Being constrained to hold that interest is due, 
I  must hold that that interest runs from the 
time of the collision. That is the view that the 
registrar seems to have taken. I  observe that 
ho says in his report: “  The plaintiffs had for a 
number of years been deprived of the capital 
sum, and equally also of the profit derivable 
from it. I  therefore saw no reason to depart 
from the constant and long practice of the court 
in this case.”  I  decline to interfere with the 
report, and disallow the objection with costs.

Solicitors for the plaintiffs, Pritchard and Sons.
Solicitors for the defendants, Botterell and 

Roche.

Saturday, A pril 14, 1891.
(Before J eune, J.)

T he E lton, (a)
Salvage—Practice—Action in  personam—“  Proper 

party ” — II. S. C., Order X I., r. 1 (g).
Where salvage services have been rendered to ship 

and cargo, and an action is commenced in  
personam to recover fo r such services against the 
shipowners resident within the jurisdiction, the 
Court may jo in  the cargo ovmers resident 
out of the jurisdiction, and give leave, under 
Order X I., r. 1 (g), to serve notice of the writ 
upon them.

T his was a m otion by certa in  defendants, in  a 
salvage action in personam, to set aside an order 
l'or service of notice of the w r i t  on them.

The plaintiffs were the owners, master, and 
crew of the steamship Gervin, and in Sept. 1890 
rendered salvage services in the Black Sea to the 
steamship Elton, her cargo and freight. The 
Elton had stranded, and, after some of tier cargo 
had been jettisoned, she was towed off by the 
Gervin. The Elton at the time in question was 
on a voyage from Nicolaicff to Bergen laden with 
a cargo of grain, and, after the performance of 
the salvage services, she proceeded on her voyage, 
and delivered her cargo to the consignees at 
Bergen, upon their signing an average agreement 
whereby they undertook to pay their proportion 
in  general average of the losses consequent on the 
stranding.

In these circumstances the plaint ill's commenced 
an action in  personam against the shipowners, and 
on the 9th Dec. 1890 Sir Jas. llannen, on an ex 
parte application, gave the plaintiffs leave to serve 
notice of the w rit on the cargo owners at Bergen, 
and to join the latter as defendants.

The defendant cargo owners now moved to set 
aside the service of the notice of the writ.
(a) Reported by J. P. Asetnali, and Butler Aspinar,i,, Eaqrx.,

B&rristers-at-Law.

Rules of tho Supreme Court:
Order X I., r. 1. Service out of the jurisdiction of a 

w rit of summons or notice of a w rit of summons may be 
allowed by the court or a judge whenever (g) any person 
out of the jurisdiction is a necessary or proper party to 
an action properly brought against some other person 
duly served within the jurisdiction.

Sir Walter Phillimore (with him Dr. Stubbs) on 
behalf of the cargo owners.—The cargo owners 
are neither “  necessary ”  nor “  proper ”  parties to 
this action. There is no reason why the plaintiffs 
should not pursue their remedy abroad. The 
case of The Steamship Thanemore Limited v. 
Thompson (52 L. T. Bep. N. S. 552 ; 5 Asp. Mar. 
Law Cas. 378) is not an authority against our 
contention. I t  was a decision on Order X I., r. 1 
(e), and Order X I., r. 2. Moreover, in that case, 
tho underwriter in Scotland had subscribed the 
same policy as the defendant underwriters in 
England. By the old practice of the Adm iralty 
Court cargo owners could not have been made 
parties in a case like the present.

J. P. Aspinall, for the plaintiffs, contra.—The 
cargo owners are “  proper parties ”  w ithin tho 
meaning of Order X I., r. 1 (g). I t  is very desira
ble that the total amount of salvage payable to 
the plaintiffs should be determined by the same 
tribuna l; otherwise, there w ill be two decisions 
in two countries tried under different principles 
of law and procedure :

The Peace, Swa. 115.
Had these cargo owners been resident in England 
they might have been properly' joined under the 
rule ; the fact of their being foreigners resident 
out of the jurisdiction is immaterial:

Massey v. Heynes, 59 L. T. Eep. N. S. 470; ‘21 Q. B. 
Div. 330;

Washburn Company v. Cunard Steamship Company, 
5 Times Eep. 592.

By the practice of the Adm iralty Court, prior to 
the Judicature Acts, these cargo owners could 
have been made defendants :

The Hope, 3 Ch. Bob. 215 ;
The Meg Merrilies, 3 Hagg. 346;
The Rapid, 3 Hagg. 410.

Sir Walter Phillimore in reply. Qur aAv ^

A pril 14.—Jeune, J.—In  this case an action 
in  personam has been brought for salvage against 
the owners of the steamship Elton and her 
freight, who are w ithin tho jurisdiction and who 
have been served with the w rit, and against the 
owners of her cargo; but tho latter being out 
of the jurisdiction, an order was in Doc. 1890 
obtained for service of notice of tbo w rit on them, 
and the matter now comes before me on motion 
to set that order aside. The only' question is, 
whether the owners of cargo are proper parties 
to the action within the meaning of Order XT., 
r. 1 (g). The case of Massey v. Ilcynes (ubi sup.) 
has placed a clear interpretation on the meaning 
of this sub-section, and supplies a test for 
determining to what persons notice of a w rit 
may ho given. 'Wills, J. says: “ I  th ink that if, 
according to tho regular practice of tho courts 
of this country—supposing all parties subject to 
the jurisdiction—the person to be served is one 
who as a matter of course would be joined on the 
same w rit and be treated as one of the defen
dants in the action, he is a proper, i f  not a 
necessary,party to the action;’’ and this view was 
confirmed by the unanimous judgment of the
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Court of Appeal. I t  may be remarked that the 
case of Massey v. Heynes (ubi sup.) was 111 
which the defendants were alternatively liable, 
and in  which, therefore, before Order X V I. they 
could not have been made parties. I  he case 
therefore show« that all persons who could at the 
option of the plaintiffs bo made parties under 
Order X V I. are proper parties within Order A t.,
r. I  (g). Before the case of Massey v. Heynes 
(ubi sup.) the Queen’s Bench Division, in I»® 
Steamship Tlianemore lAmited v. Thompson ana 
others (ubi sup.), held that in an action agains 
underwriters severally liable those in Scotian 
might be served w ith the w r i t ; and shortly alter 
that, in  The Washburn Company v- The ̂ Lunar a 
Hteamship Company and Parkes and hon (it t 
sup.), where the action was brought by the 
owners of a patent for making barbed wire to 
restrain the steamship company, who were carry
ing a consignment of such wire to Parkes ana 
Son in Ireland, from parting w ith it, Stirling, J • 
held that Parkes and Son might be served w it 1 
the writ. I t  was suggested by Sir Walter 
I ’hillimore that these last two cases referred o 
defendants in Scotland and Ireland, and tha 
therefore Order X I., r. 2, applied. This is so ; 
and, as Stirling, J. points out, i t  gives rise to 
considerations o f convenience different to b osc 
if  the parties to bo served be resident in o ei 
countries. But this only, I  think, shows tha 
there are cases where the court w ill no® 
leavo in regard to Scotch or Irish defendants 
where it  would i f  they wore foreigners, not that 
the court can give a permission in  respect 
Scotch or Irish  residents which it  cannot 
respect of persons out of the United King o - 
Applying the test thus furnished, i t  seems to m 
impossible to doubt that notice of this wr 
should be permitted to be given to the owners or 
the cargo. I f  they were w ithin the jurisdiction 
would they not be proper parties to the ac 1 •
I f  they could be made so under Order XV •> 
it  seems to me they clearly could, the c 
Massey v. Heynes (ubi sup.) is m P0111 > 
decisive of this motion. „ „ „ „ j

But the matter stands even on firmer g > 
because I  th ink that by the practice ot tne 
Adm iralty Court they could always have bee 
made parties. No doubt the great mass c u f ®  
in which both owners of ship and cargo have been 
made defendants have been proceeding 
But although salvage suits m the form • 
in  personam are comparatively I af?’ founded 
of Adm iralty always had junsdictio . 
apparently on the fiction of an actio lved 
having been brought and the PF°P , J owners 
having been allowed to be taken by es;sted 
to entertain such suits when at least the' > ,
a corpus of property salved. T hjs n  Ch.
the cases of Tha Hope and The drea  ̂ y 
Bob. 215), The Chief tain (4 Notes of Cas- 
Meg Merrilies (5 Hagg. 346), and the language
the present Master of the Rolls in Ucm.<7 ■ 1 „  ,
(36 L. T. Rep. N. S. 714; 2 P. Div l 3 ^  
Mar. Law Cas. 439). I t  does not clearlyappear th^t 
m any of these oases proceedings cpparate 
against the owners of ship and carg P ^ 
Parties, although in The Chief can (« V )  » 
d'hc Mac, Merrilies (ubi sup.) this may l ‘a^  bcen 
the case; but I  see no reason why such paities, 
consisting of separate individuals, oi s j
viduals, should not have been brought befoie the

court together by monition. I t  is indeed possible 
that the reason why the fiction by which the 
Admiralty Court maintained the proceeding in  
personam  was allowed to prevail, and why actions 
for salvage at common law are so rare, is that the 
facility for bringing all parties before the court 
gave advantages which the common law jurisdic
tion could not afford. But however this may be, 
every consideration both of authority and prin
ciple points to the convenience, and indeed the 
justice, of the owners of ship, freight, and cargo 
being all before the court when the amount of 
salvage is to be determined. The ease of The 
Peace (ubi sup.) is an instance of the strong view 
taken by the Court of Adm iralty on this point. 
In  that case the ship and freight were first pro
ceeded against, and afterwards the owners of the 
cargo, and Dr. Lushington ordered the cargo 
owners to pay their share of the costs of the pro
ceedings against the owners of the ship. “ I t  is 
true,”  he said, “  the owners of the cargo did not 
come in in the original suit. They left the owners 
of the ship to defend the suit, and say that they 
are now ready to pay their share of the salvage. 
Extreme injustice would be done i f  the court were 
to sanction that course. The owners of the cargo 
would lie by, aud then when the owners of the 
ship had obtained a reduction of the amount of 
salvage claimed they would take advantage of it.”  
A  little  afterwards, in  the ease of The Mary 
Pleasants (Swa. 224), Dr. Lushington dwelt on 
the difficulty in estimating the remuneration to 
be paid by the ship apart from that to be 
paid Dy the cargo. This appears to he only 
consonant with common sense. I t  is easy to 
imagine a case such as that of a general ship, the 
cargo having possibly passed to many foreigners, 
in which separate actions against each individual 
owner would be impossible. Again, in the case 
of an agreement for ohe amount of remuneration 
which must be made by the master on behalf 
of the cargo as well as ship (The Westminster, 
1 Wm. Rob. 229), i t  would clearly he wrong, i f  i t  
can be avoided, that the valid ity of such an agree
ment bo called in question in several actions with 
possibly different results. But, apart from any 
special circumstances, i t  would seem clear that, 
when the question at issue depends on one set of 
facts, and is the determination of the total 
amount of remuneration which several persons 
have to pay, and which they all have to make 
good by general and apportioned contribution, all 
such persons should, if possible, he before the 
court. Sir Walter Phillimore argued that i t  
would be against international comity to bring 
the case of these foreign owners of cargo here; but 
i t  appears to me that the principles of interna
tional comity may be more soundly invoked to 
sanction the determination of an entire question 
of salvage by the tribunal which is seised of a 
portion of it, especially as conflict of jurisdiction 
can always be prevented by compelling a p laintiff 
to select in which tribunal he w ill proceed. I  
think, therefore, that this motion must be

1C'!Sfthe tr ia l of the action the Court awarded 
19001, with costs as below:

According to the decree as drawn up in  the 
registry, the general costs of the action payable 
to^the plaintiffs were to be apportioned between 
the owners of ship, freight, and cargo, but w ith 
out prejudice to the salvors’ right to recover the



6 8 MARITIME LAW  CASES.

H . op L.] E astern Steamship Co. v. Sm ith  and  others ; T he D uke  of B uccleuch. [H . op L.

whole from either; and the costs of the motion 
to set aside service of the w rit were to be borne 
exclusively by the cargo owners, as also any costs 
occasioned by the postponement of the case 
through the cargo owners not having appeared 
when first served with notice of the writ.

This decree was subsequently varied in part by 
the judge directing that the defendant ship
owners’ costs of the postponement were in the 
first instance to be paid to them by the plaintiffs, 
and then recovered by the plaintiffs from the 
cargo owners.

Solicitors for the plaintiffs, Thos. Cooper and 
Co.

Solicitors for the defendant shipowners, P rit
chard and Sons.

Solicitors for the defendant cargo owners, 
Stolces, Saunders, and Stokes.

H O U S E  O F  L O R D S .

Feb. 17, 19, and June 26, 1891.
(Before Lords H erschell, B ramw ell, 

M acnaohten , and H annen .)
E astern Steamship Company v. Sm it h  and 

others ; T he D uke op B uccleuch. (a)
ON APPEAL PROM THE COURT OP APPEAL IN  ENGLAND. 
Collision—Breach of Regulations fo r Preventing 

Collision— L iab ility— Merchant Shipping Act 
1873 (36 Sf 37 Viet. c. 85), s. 17.

In  a case of collision a ship w ill not be deemed in  
fa u lt fo r an infringement of the Regulations fo r  
Preventing Collisions, under sect. 17 of the Mer
chant Shipping Act 1873, i f  it  is shown that such 
infringement could not in  any way contribute to 
the collision.

Judgment of the Court of Appeal affirmed.
The Fanny M. Carvill (32 L. T. Rep. N. S. 646; 

2 Asp. Mar. Law Cas. 565; 13 App. Cas. 455, 
n.) approved.

T his was an appeal from a decision of the 
Court of Appeal (Lord Esher, M.R., Lindley 
and Lopes, L.JJ.), reversing a judgment of 
Butt, J. in an action brought by the respon
dents, the owners of the sailing ship Vandalia, 
against the owners of the steamer Duke of 
Buccleuch in respect of damage sustained by the 
former in a collision between the two vessels 
which occurred early on the morning of March 7, 
1889, in which the Duke of Buccleuch was 
lost w ith all hands. Butt, J. found that both 
vessels were to blame, but the Court of Appeal 
decided that the Duke of Buccleuch alone was 
to blame, and gave judgment in  favour of the 
owners of the Vandalia. The case is reported in 
6 Asp. Mar. Law Cas. 471; 62 L. T. Rep. N. S. 94; 
15 P. Div. 86.

The Attorney-General (Sir R. Webster, Q.C.), 
S ir W. Phillimore, Barnes, Q.C., and T. Laing 
appeared for the appellants.

Cohen, Q.C. and Myburgh, Q.C. (Dr. Raikes 
w ith them) for the respondents.

A t the conclusion of the arguments their 
Lordships took time to consider their judgment.

June 26.—Their Lordships gave judgment as 
follows:—

(a) Reported by C. E. Malden, Esq., Barrister-at-L&w.

Lord H erschell.—My Lords: Early on the 
morning of the 7th March 1889 the steamer 
Duke of Buccleuch and the sailing vessel Van
dalia, the former outward, the latter inward 
bound, came into collision in the British Channel. 
In  an action brought by the owners of the 
Vandalia against the owners of the steamer the 
latter was found to blame, and upon this finding 
no question arises. The learned judge who tried 
the cause in the Adm iralty Division found that 
the Vandalia was also to blame. This decision 
was reversed by the Court of Appeal, from whose 
judgment the present appeal is brought. The 
ground of the adverse decision as regards the 
Vandalia in the Adm iralty Division was, that she 
had broken the sailing rules, and must therefore 
be held to blame. I t  was found as a fact that 
her port ligh t was so placed as to be, on the 
occasion in question, to some extent obscured by 
one of her sails. The Court of Appeal did not 
dissent from this finding, but they considered 
that it  had been established that this breach of 
the rules could not possibly have contributed to 
the collision. The Master of the Rolls, after 
stating that the law applicable to the case was 
that laid down in The Fanny M. Carvill (32
L. T. Rep. N. S. 646; 2 Asp. Mar. Law Cas. 565; 
13 App. Cas. 455, n.), the judgment in which 
case he entirely adopted, said: “ I  take i t  that 
that case decides this, that i f  i t  can be shown 
that the vessel has ( I w ill speak only of lights 
here) her lights not perfect according to the rule, 
that if  you can show that there is a defect in the 
lights, that vessel must be held to blame, unless 
she can show tbat the defect which exists in her 
lights could not by any possibility have contri
buted to the collision winch actually takes place.” 
I  th ink this is a correct statement of the law to 
be applied to the present case, and I  do not 
understand any of your Lordships to dissent 
from it. The sole question is, whether the Court 
of Appeal has correctly appreciated the facts. 
The case certainly comes before your Lordships 
in an unsatisfactory condition in some respects. 
The learned judge of the Adm iralty Division 
appears to have thought that the fact that the 
rule had been broken established the liab ility  of 
the Vandalia, and not to have entered upon tho 
inquiry, what was the extent of the obscuration 
caused by the sail, and what the relative position 
of the two vessels, and whether the Duke of 
Buccleuch ever could have been w ithin the area 
of obscuration. Your Lordships have therefore 
the bare finding that the sail would somewhat 
obscure the ligh t without any determination of 
the extent to which i t  would be interfered with. 
The amount of interference would depend upon 
the bellying of the sail. [A fte r discussing the 
evidence in detail his Lordship concluded thus :] 
As I  am aware that your Lordships do not all 
entertain the view I  have expressed, and out of 
sincere respect for that difference of opinion, I  
have repeatedly considered and weighed the facts 
and arguments, but w ith the result that I  am 
unable to see, except upon assumptions which 
appear to me to be inconsistent w ith the evidence, 
that the Court of Appeal erred in  the judgment 
which they pronounced. I  may add that I  am 
as sensible as any of your Lordships can be of 
tho importance of enforcing the statutory rules, 
and that 1 certainly should not be disposed to 
exonerate a vessel shown to have broken them
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o n  a n y  m in u te  c a lc u la t io n  as to  d is ta n c e  o r  
b e a r in g . . ,

L o r d  B r a m w e l l .— M y  L o rd s  : I  w is h  th a t  L o r a  
H a n n e n  h a d  re a d  h is  o p in io n  to  y o u r  L o rd s h ip s  
b e fo re  I  e xp re ss  m in e , because I  ag ree  w i t h  h im , 
a n d  I  h a v e  l i t t l e  d o u b t th a t  I  ha ve  been m u c h  
in f lu e n c e d  b y  k n o w in g  w h a t h is  o p in io n  w as.
th ink that this is a very unsatisfactory case- 
■very unsatisfactory. I  cannot agree that the 
Vandalia is not liable. I  agree with the la w  laid 
down in  The Fanny M. Carvill. I  think the illus
tration given by Lord Esher, M.R. irresistible. 
I t  would be absurd to hold a vessel liable or a 
collision on a bright day because she had. not a 
foghorn on board. But I  doubt whether the 
courts are justified in putting an exception on 
the statute such as is necessary to exempt t  o 
Vandalia from liability, an exception giving rise 
to nice questions. She had her lights where she 
ought not to have had them. I t  is said that ia 
could not have caused the collision, ana,unlf Sj  
i t  is made out that i t  could not, which she haa 
got l,o make out, she is liable. [H is Lords ip 
then discussed the evidence, and said he was no 
satisfied that the Vandalia's disregard of rule 
could not cause the collision, nor that i t  did no , 
on the contrary, he inclined to think it  did.j 

.Lord M acnaghtf.n .—My Lords: This case has 
given me a good deal of anxiety, and 
slow to make up my mind upon it. But, a 
giving fu ll weight to the arguments of tne 
learned counsel for the appellants, and consi 
ing over and over again the opinion ot o 
Hannen, I  have come somewhat reluctantly 
the conclusion that the judgment of the Lour 
Appeal ought not to be disturbed. I t  w at le f 
satisfactory to find that there is no diSerence ot 
opinion in this House on any point of law mvc’ , 
111 the case. Your Lordships are, I  believe, <
opinion that the law  was correctly laid down in
the case of The Fanny M. Carvill. [His Lordship 
then discussed the evidence, and came to t  e 
conclusion as Lord Herschell.]

Lord H annen , after stating the facts and dis
cussing the evidence as to the position 
lights, proceeded thus :—The extent to w 
bellying of the sail would cause obscurati 
given by the assessors, and it  would aPP°. • 
b«tt, J. did not consider i t  necessary m - „ 
of the law to ascertain this. “ Am I  to > ,
says, “ that this vessel had her yards a 
sharp braced? I  do not think that 1 cam 
think that the Act of Parliament is passed 
Prevent my going into these nice fP e . 0f 
fact ”  (amongst which would also be the „  j
the bellying of the sail). And he con i j .  ^
must hold that there was an in fr ing e  , *jjis
roight possibly have contributed to or c • 
collision.” These latter words imply that tbe 
learned judge had come to the conclusi ^
3«*e ofBuccleuch was in such a position thaUhe 
obscuration of the Vandalia s lights y ... . 
sail might possibly contribute to t 
and he considered that, in accoraan cases
decision in The Fanny M. Garvdl a“ d ,. 
he was not bound to find that the obsc rg
to fact contribute to the disaster. JT  ^
to he a perfectly accurate view of. the efiect ot 
the .judgment of the Privy Council m The Fanwy

Carvill. Sir James Colville, delivering _ 
Judgment of the Judicial Committee, there y

“  Their Lordships therefore conceive that, what
ever be the true construction of the enactment in 
question, that which would take the case out of 
its operation by mere proof that the infringement 
of the regulation did not, in point of fact, contri
bute to the collision, is inadmissible. They con
ceive that the Legislature intended at least to 
obviate the necessity for the determination of 
this question of fact (often a very nice one) upon 
conflicting evidence.” He then proceeds to con
sider the possible constructions which may be 
nut upon the enactment, and he rejects the one 
that an infringement of any of the regulations 
gives rise to an absolute presumption of culpa
b ility  and adopts the other, “  that the infringe
ment must be one having some possible connec
tion with the collision ; or, in other words, that 
the presumption of culpability may be met by 
nroof that the infringement could not by any 
Possibility have contributed to the collision; ’ and 
ho concludes by saying that this construction 
“ gives effect to the statute by excluding prool 
that infringement which might have contributed 
to a collision did not in fact do so, and by throw
ing on the party guilty of the infringement the 
hnrden of showing that it  could not possibly 
have done so.”  This view of the law was 
accepted in the Court ot Appeal, and w ill I  
presume, be approved of by your Lordships; but 
the Court of Appeal came to the conclusion that 
the proved infringement by the Vandalia or the 
rule with regard to lights could not possibly have 
contributed to the collision and therefore that 
the Vandalia has sustained the burden of proof 
reauired to free her from responsibility. I  regret 
to sav that I  cannot concur in this view of the 
f-icfs THis Lordship then discussed the evidence, 
and concluded as follows.:] For these reasons 1 
nm of opinion that the Vandalia has failed to 
establish that the obturation of her light by her 
foresail could not possibly hare contributed to 
the collision, and therefore that the judgment ot 
Butt, J. should be restored.

Judgment complained of affirmed, and appeal 
dismissed.

Solicitors fo r  appellants, Gellatly and Warton.
Solic ito rs fo r  respondents, T. Cooper and Go.

Supreme Court of Judicature,
COURT OF APPEAL.

July 6 and 7, 1891.
(Before L in d le y , F ry, and L opes, L.JJ.)

T he B ristol and W est of E ngland B ank  
L im ited  v. T he M idland  R ailw ay  Com
pany. (a)

appeal from the  queen ’s bench d iv is io n .
B ill of lading—Hypothecation note—Delivery order 

—Property in  goods.
r  a merchant at Bristol, imported goods from  

Vr an& Co in  Canada, the course of business 
between them being that H. and Co. shipped the 
nnndx to this country, receiving bills of lading 
made out to their order. These b ills of lading, 

SCRATCHLEY, Esq., Barriater-at-Law
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together with bills of exchange drawn by them on
G., were sold by H. and Co. to various Canadian 
banks, and were then remitted to banks in  this 
country with a document called a hypothecation 
note.

By the terms of the hypothecation note the banks 
here might retain the bills of lading until payment 
of the bills of exchange i f  they were not satisfied 
with C.’s acceptances. C. was a customer of the 
plaintiffs' bank, omd in  the months of October and 
November 1890 he reguested the plaintiffs to pay 
his acceptances in  respect of the several con
signments of goods impo rted by them in the way 
referred to. This the plaintiffs did, receiving the 
b ills of lading fo r the shipments from the holders 
of the acceptances. The consignments in  question 
on arrival in  this country had, fo r the convenience 
of all concerned, been warehoused by the ship
owners at the defendants’ warehouses in  Bristol 
fo r delivery by them against the shipowners’ 
delivery orders.

Shortly before the plaintiffs had so paid C.’s accep
tances fo r him he had, by the negligence of the 
defendants’ servants, succeeded in  getting posses
sion of a large quantity of the goods from the 
defendants’ warehouses without presenting any 
delivery orders. In  Dec. 1890 C. became insol
vent. Thereupon the plaintiffs, having obtained 
delivery orders from the shipowners, presented 
them to the defendants and demanded delivery of 
the goods. Upon the defendants fa iling  to deliver 
the goods which C. had irregularly obtained, the 
plaintiffs brought an action against the defendants 
to recover the value of the goods.

Held, that, independently of the B ills of Lading 
Act, the plaintiffs were entitled at common law to 
recover the goods, their position being that of 
pledgees of the bills of lading, notwithstanding 
that the defendants were not in  possession of the 
goods at the time when the plaintiffs’ title thereto 
accrued.

Decision of lo rd  Coleridge, C.J. affirmed, but on 
different grounds.

Goodman v. Boycott (2 B. & 8. 1), Short v. 
Simpson (13 L. T. Hep. N. S. 674; L. Rep. 
1 C. P. 248), and I ’irie  and Sons v. Warden 
(Sco. Sess. Gas., 3rd series, vol. 9, p. 623) con
sidered and approved.

T he p la in tiffs  were a bank ing  company whose 
head office was a t B ris to l, and the defendants 
were a ra ilw a y  company having warehouses in  
th a t c ity .

This action was brought to recover the sum of 
1761Z. 12s., the value of 867 boxes of cheeses and 
140 tubs of butter, which had been deposited with 
the defendants as warehousemen in their ware
house at Bristol, and which the plaintiffs alleged 
belonged to them, and the defendants had refused 
to deliver.

The circumstances giving rise to the action 
were as follows :—

In  May 1889 Robert W illiam Clark commenced 
business in Bristol as a wholesale provision 
merchant, and a monthly carriage account was 
given to him by the defendants.

Clark opened a banking account w ith the 
plaintiffs, and they agreed to allow him an over
draft of 1000Z., half of which was secured by a 
certain guarantee. Clark bought all his goods 
through brokers in Canada and America, among 
them being Hodgson Bros., of Montreal and New

B ank  v. M id land  R ailw ay  Co. [C t . op A pp.

York. Clark’s practice was to cable to these 
firms to ascertain i f  they could purchase for him 
certain provisions, and on receipt of a satisfactory 
reply he instructed them to purchase.

After purchasing, Hodgson Bros, used to ship 
the goods on board one of the Dominion line of 
steamers, of which Flinn, Main, and Montgomery, 
of Bristol, were the managing directors. They 
then sent to Clark invoices of the goods, showing 
that they wore shipped on account and risk of 
Clark.

The steamers in  question ran between Canada 
and Avonmouth, and on arrival at Avonmouth 
Flinn and Co. handed a document to the Bristol 
Docks Committee, Avonmouth, who unloaded the 
goods from the ship and delivered them to the 
defendants with consignment notes instructing 
them to carry to Bristol and hold to the order of 
F linn  and Co. The defendants gave the Bristol 
Docks Committee a recoipb for the goods, and 
then carried them to Bristol, where they ware
housed them to the orders of Flinn and Co. in 
accordance with the terms of the consignment 
notes. Other goods for other merchants arriving 
by the same steamer were also warehoused by the 
defendants, bub the goods intended for Clark, 
which bore his private marks, were separately 
entered in the warehouse book, although appearing 
under the heading to the order of Flinn and Co.

Immediately on the arrival of the goods at 
Bristol, Flinn and Co. sent to Clark a freight note, 
which was at once paid.

The goods were purchased by and shipped to 
Clark in large quantities, and, to enable him to 
more easily deal w ith them, Hodgson Bros, split 
the lots into a number of small consignments, 
and sent them by separate bills of lading and 
invoices. But though, as before stated, they sent 
the invoices direct to Clark, they forwarded the 
bills of lading with bills of exchange, drawn by 
Hodgson Bros, for the value of the goods attached, 
to a London banker, who afterwards sent the bills 
of exchange to a bank in Bristol for Clark’s 
acceptance. The bills were accepted by Clark, 
and were payable at sixty days after sight.

The bills of lading were in the following form :
Received in apparent good order and condition from 

Hodgson Bros, for shipment . . . 208 boxes cheese, 
being marked and numbered as in the margin, and are 
to bo delivered from the ship’s deck (where the ship
owner’s responsibility shall cease) in the like good 
order and condition subject to the exceptions and 
restrictions of the following and undermentioned 
clauses, at the port of Avonmouth Hook, Bristol. 
. . . The owners of the vessel are not answerable 
for any discrepancies between the shipping marks as 
described in the margin hereof and the actual marks 
on the property; nor for any difference between the 
contents of the packages and description of the same in 
the bills of lading ; nor for any discrepancies between the 
m ill brands of flour as herein described and those 
actually delivered. The goods to be received by the 
consignee immediately the vessel is ready to discharge, 
or otherwise they w ill be landed and stored at the solo 
expense and risk of their owner in tho warehouse pro
vided for that purpose, or in the public store as the 
collector of tho port shall direct, and when deposited 
in tho public storo to bo subject to rent, and tho keys of 
the warehouse to be delivered to and kept in  charge of 
tho officer of customs under tho direction of tho col
lector, who is hereby authorised to grant a general 
order for discharging immediately after the entry of 
tho ship. . . . Tho shipowner is not to bo liable for
any damage to any goods, however caused, which is 
capable of being covered by insurance ; nor for any 
claim notice of which is not given before the removal of
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the goods; nor for any claims for damage or detention 
to goods, whether under through bills of lading or 
wise where the damage is done or detention occurs 
whilst the goods are not in the possession of the s np- 
owner; nor in any case for more than the “ ¡joice °, 
declared value of the goods whichever shall be the oas . 
The goods are at the risk of their owners while on 
quay, or elsewhere awaiting shipment, and the s P 
owner’s responsibility begins when the goods are a 
ally laden on board the ship and not before. . • •
Freight, i f  payable by shippers, is due m ip«- in ' 
chance for b ill of lading, or i f  payable by consignees, 
arrival of goods at place of destination in exchange io 
delivery order ; settlement in either case to be in 
without discount or abatement. Freight Paya e 
shippers to be paid, ship lost or not lost. I  reight p y 
able by consignee to be paid at the current ra1 _ j}-. i i__T.nmlon. on theable by consignee to be paid at the current r  
exchange for banker’s ligh t bills on London, ° 
date of tho steamer’s report at the Custom-h - 
Freight on goods to ordor. . . . This bli^ ° , livefy
duly indorsed, is to be given up in  exchange tor ae y 
order.

Tho letter sent to a London banker, in which 
bills of lading and the hills of exchange were
forwarded, was in the following form, and was 
termed a hypothecation note :
,  3901. Os. 9r?.—Montreal, 15th August 1890. —.To 
Manager of the City Bank Limited, London. »ir,- 
havo this day sold to the Bank of Toronto a 
exchange for three hundred and ninety pounds U;
K. W. Clark, Esq., Bristol, against a shipment of twenty 
boxes cheese, ex Indrani, Bristol. The agroemen 
the Bank of Toronto is, that the bills of lading ar 
given up to R. W. Clark, Esq., Bristol, upon pa?™”"  
or bankers’ guarantee without prejudice, to you*
On us in the event of the b ill not being paid at matF “ D 
hut i f  they decline to accept; or i f  the acceptance 
satisfactory to you, or i f  the b ill be not paid m y, 
then you are hereby authorised to retain the 
Jading, and at any time at your discretion to p 
L08 cheese in the hands of your brokers for 
account of whom i t  may concern, and apply the p 
towards the payment of the b ill, and in caso 
deficiency we hereby agree to pay the amount .
such deficiency to the Bank of Toronto on dem. . <
“ iso that, i f  you should require tho transfer “  t  
policies of marine insurance, the same shalJ f rawn 
and in case of refusal to transfer by the Paj t  .

then you are to have the privilege of eftectmg a 
special insurance for cost of which yon a l®, |.„rebv 
hen on the nbovo merchandise. And we ■ , •
authorise the said bank and the holders o 
h ill f or the time being to take conditio thereof 
ance to such b ill to the effect that on W W " ?  *aocu- 
fbe above-mentioned bills of lading and shipp„JL-Oors 
ments shall be delivered to the drawers or accent ^  
thereof, and such authorisation on 0UJ ? honour.— 
taken to extend to the case of acceptance Arthur
Yours respectfully, H odgson Bros., P-P-

Insured in . . .— I f  the documents hereby
jiated are surrendered against P»ym|  ° nt to the 
before maturity, the allowance ot 
acceptor is to be at tho .rate of one ilTshov t
annum above the advertised rate of , hanks ii
deposits allowed by the leading joint-stock banns 
London, England.

Clark generally allowed the bills of 
to mature, but sometimes ho intruste Ptiffs to take them up under rebate  and debit ms
hanking account w ith the amount ' forw’arding 
took them up himself under rebate y ^
a cheque to the London bank holding ^
lading and acceptances. When Clark dealt w ith 
the London bank direct, the bills o e - , j16
hills of lading were forwarded to > TDlinn 
thereupon produced the b ill ot lading J o  Flmn 
and Co. and obtained from them a to_
on the defendants for the goods le le ii
When Clark did not re q u ire  the goods, h
before stated) allowed the bills of excha g

mature, and the day before they became due he 
■wrote to the plaintiffs instructing them to advise 
the bills. This the plaintiffs did, and on the day 
this letter was written debited Clark’s banking 
account with the amount, afterwards taking up 
the acceptances and receiving the bills of lading. 
They retained both, and when Clark had sold the 
goods he asked for the b ill of lading, which was 
handed to him as a matter of course. He then 
took i t  to Elinn a.nd Co. and obtained from them 
a delivery order on the defendants, which he 
afterwards handed to them in  exchange for the
goods. ,

Clark soon after he commenced business pre
vailed on some of the warehouse officials of the 
defendants to allow him to take away samples of 
the goods bearing his private mark stored to the 
order of Elinn. and Co, without handing over a 
delivery order signed by that firm, promising to 
send a delivery order later, and this he did for 
som.6 time.

From allowing Clark to take samples the prac
tice grew into allowing him to take bulk, and in 
Dec. 1890 he had persuaded the defendants’ 
servants to hand over to him goods to the value 
of nearly 2000Z. without Elinn and Co.’s delivery 
orders.

On the 5th Dec. 1890 one Llasson, carrying on 
business in Bristol, presented to the defendants 
delivery orders, signed by Elinn and Co. in favour 
of the plaintiffs, instructing the defendants to 
deliver 1107 packages of cheeses which formed 
part of four large consignments of cheeses which 
had been sent in the manner before described by 
Hodgson Bros, on account of Clark in the s.s. 
Ind ra n i, Texas, K n igh t Companion, and Ontario, 
and warehoused in  the usual way by the defen
dants to the order of Elinn and Co. On these 
orders being presented a clerk was sent w ith 
Glasson into the warehouse to see i f  the cheeses 
were in stock, when i t  was discovered that only a 
small portion of those referred to in  the delivery 
orders were in  the possession of the defendants.

The goods agent of the defendants at Bristol 
was maae acquainted with the circumstances, and 
on inquiry into the matter he found that his 
warehouse officials had allowed Clark to take 
away tho goods that were missing without hand- 
in" over Elinn and Co.’s delivery orders.

'The defendants delivered to the order of the 
plaintiffs such of the goods referred to in the 
delivery orders as they had on hand, and denied 
that they were liable for the goods which they 
had delivered to Clark without orders.

On the 11th Dec. 1890 Clark filed his peti
tion in bankruptcy.

A  correspondence took place between 1 linn 
and Co. and the plaintiffs and the defendants 
and their respective solicitors, and eventually 
the present action was commenced.

By their statement of defence, the defendants 
denied that the goods in question ever were 
deposited with them by or on behalf of the plain
tiffs as alleged or at all. They denied that the 
o-oods ever were the property of the plaintiffs, or 
that the plaintiffs ever were the holders of any 
bills of lading relating to the goods. The defen
dants alleged that, i f  the plaintiffs ever took or 
purported to take any assignment of any of the 
bills of lading or any interest therein respectively 
for their own benefit or at all (which was denied), 
they did so after the hills of lading respectively
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had ceased to represent or to have any power of 
passing the property in  the goods respectively by 
reason of the termination and fulfilment of the 
respective contracts of affreightment in respect 
whereof the bills respectively had been originally 
given.

The defendants alleged also that, i f  they ever 
held the goods as warehousemen (which was not 
admitted), and i f  thé plaintiffs ever were the 
holders of any of the bills of lading (which was 
denied), the defendants delivered up to the true 
owner, namely, Clark, the goods before the 
respective times at which the plaintiffs became 
the holders of the bills of lading relating to the 
same respectively.

By their reply the plaintiffs contended, that the 
defendants ought not to be admitted to say, and 
were estopped from saying, that they had not got 
the goods at the material times, or that they had 
at such times delivered them up to Clark, by 
reason of the defendants having negligently and 
improperly allowed the bills of lading to remain 
outstanding, and by not having required any 
proper delivery orders from the persons in whose 
names the goods were warehoused, which circum
stances were calculated to and did lead the plain
tiffs to act as though the defendants had still got 
the goods, and to take the bills of lading as the 
symbol of the goods as security for the plaintiffs 
advising and paying the bills of exchange to the 
amount of the invoice prices of the goods.

The action was tried before Lord Coleridge, 
C.J. and a special ju ry  at the Bristol Assizes, 
on the ‘21st and 23rd March 1891, when the ju ry  
were discharged and the damages were agreed at 
1761Z.

The questions of law arising were reserved for 
fiirthe r consideration, and were argued before 
his Lordship in London on the 18th A p ril 1891.

The following judgment was then delivered :
Lord Coleridge, C.J.—I t  seems that in this case 

the defendants by their contention, which is in
genious enough, really attempt to put forward a 
defence which the facts, when righ tly  understood, 
do not justify. Here are a quantity of cheeses, 
which finally become the property, as represent
ing others, of a man called Plinn, and they are de
livered to the defendants, the Midland Railway 
Company, by Plinn. Plinn gets from the ra il
way company a receipt, and the receipt is a 
receipt of those goods to be held for Plinn in 
effect. Plinn, the property being in him, gives 
a delivery order for a quantity of those goods 
to the plaintiffs, or he gives a delivery order 
which comes into the hands of the plaintiffs, 
and the plaintiffs go w ith that delivery order 
and ask for the goods which they are entitled to 
have. The defendants have parted w ith those 
goods to a man called Clark. They have parted 
with those goods, as they admit (not giving up 
their legal defence), in a way in which, i f  they 
had been aware of all the circumstances, and if 
their servants had behaved properly, they would 
not have done. But they say, although they 
have parted wrongfully w ith the goods, and 
although Clark had no right to have them, still 
the plaintiffs cannot sue, and they say they can
not sue because the receipt and the delivery 
order together made a contract only between 
themselves as the givers of the receipt and Plinn 
as the holder or maker of these delivery orders.

I  am not of that opinion. I t  seems to me that 
the true effect of the transaction was, that they 
received these goods to hold for Plinn or for any 
person properly representing Plinn, and who 
came for Plinn’s property with F linn ’s autho
rity . I t  is true that there were intermediate 
circumstances which are not necessary, in my 
judgment, to be considered; but in the result 
the delivery order given by the proper person 
was presented to the defendants, who were the 
custodians of the articles represented by that 
delivery order. They having improperly parted 
w ith  them, an action is brought to recover the 
goods, or for damages for the non-delivery of 
them. I  am of opinion that the action and the 
damages must be for the plaintiffs. The amount 
that was agreed was 17611.

From that decision the defendants now ap
pealed.

Bucknill, Q.C., Castle, Q.C., and J. V. Austin 
for the appellants.—The plaintiffs are not entitled 
to recover the value of the goods in question. 
They never were the true owners of the goods. 
The utmost that they had was a lien on the goods. 
They were never entitled to the possession of the 
goods up to the time of Clark’s bankruptcy. So 
soon as the bills of exchange were paid the bills of 
lading were exhausted and dead. A  common 
carrier of goods who is also a wharfinger is not 
estopped from setting up that the person who 
deposited the goods never was the true owner : 

Sheridan v. The New Quay Company, 30 L. T. Rep.
0. S. 304; 28 L. J. 58, C. P.

[ L ores, L. J. referred to his judgment in Rogers v. 
Lambert (64 L. T. Rep. N. S. 406; (1891) 1 Q. B. 
318), remarking that he would repeat the observa
tions there made.] As regards the effect of an 
indorsement and delivery of a b ill of lading, the 
mere indorsement and delivery of a b ill of lading 
by way of pledge for a loan does not pass “  the 
property in the goods ”  to the indorsee, so as to 
transfer to him all liabilities in respect of the 
goods w ithin the meaning of sect. 1 of the B ills of 
Lading Act (18 & 19 Viet, c 1111:

Sewell v. Burdick, 52 L. T. Rep. IT. S. 445 ; 5 Asp.
Mar. Law Cas. 376 ; 10 App. Cas. 74.

In  Barber v. Meyerstein (22 L. T. Rep. FT. S. 
808 ; 3 Mar. Law Cas. 0. S. 449; L. Rep. 4
E. & I. App. 317) i t  was laid down that, where 
goods are at sea, the parting with the bill 
of lading, which is the symbol of the goods, is 
parting with the ownership of the goods them
selves ; and tha t. the same principle applies to 
goods which, for the convenience of parties, have 
been landed at a sufferance wharf. As to how 
long a b ill of lading remains the symbol of the 
goods which it represents, i t  was decided in that 
case that, so long as the engagement of the ship
owner lias not been completely fulfilled, the b ill of 
lading is a liv ing instrument, and the transfer of 
i t  for value passes the absolute property in the 
goods. But the present case goes further than 
Barber v. Meyerstein (u li sup.). Prima facie, on 
payment of shipping charges and freight to the 
shipowner, the primary object of the b ill of lading 
is at an end; the object for which a b ill of 
lading has been given as a receipt by the ship
owner has then been fulfilled. The consignee is 
entitled to a delivery order so soon as he has paid 

1 the freight for the goods. Whatever the rights
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of the plaintiffs were, they were not derived 
directly or indirectly through Clark ; for Clark 
having the goods could convey no right to any
one else. The plaintiffs cannot sue in contract, 
because there was no contract between them and 
the defendants ; they cannot sue in tort, because 
they had no interest in the goods at the time 
of the conversion. The wrongful act of the 
defendants, i f  any, having been done before the 
plaintiffs acquired any title  to the goods, such act 
does not afford the plaintiffs any cause of action :

Goodman v. Boycott, 2 B. & S. 1.
We submit that the view taken by Blackburn, 
J - in  that case was correct, and that his .l'KW' 
ment should be followed rather than that of the 
dissentient judge, Wightman, J. In  that case 
Blackburn, J., at p. 9, said that the plaintiff 
there could maintain no action of trover or tres
pass for any act done to the title  deeds, which 
were the subject of the action, before they were 
his, nor could he maintain in his own name any 
action on the contract of bailment for the loss 
admitted to have taken place before the plaintiff 
had any property in  them. That opinion was 
adopted in  Lord v. Price (30 L. T. Rep. N. »• 271,
L. Rep. 9 Ex. 54). There i t  was held that the 
purchaser of goods which remained in the posses
sion of the vendor subject to the vendor’s lien tor 
unpaid purchase money could not maintain an 
action of trover against a wrong-doer. Whatever 
title  accrued to the plaintiffs, whatever rights 
they have acquired, they have no righ t to main
tain this action. I f  A. draws a cheque on his 
bankers to the order of B. and the bankers fail to 
Pay the cheque when presented, the person who 
has a cause of action is the drawer A. not the
Payee B. T he  payee is  a stranger to the bankers.
That is precisely this case; for here the plain
tiffs are strangers to the defendants, and canno 
sue them. They have no cause of action either 
in contract or tort. They referred also to

Glynn, M ills , and Co. v. Bast and West In d ia  Bock*
Company, 43 L. T. Rep. N. S. 584 ; 4 Asp. Mar.
Law Cas. 345 ; 0 Q. B. Div. 475.

Sir Walter Phillimore, Poole, Q.C., and L. E 
Pyke for the respondents.—So long as the bi , 
of lading were outstanding they represen 
the goods, and the plaintiffs being the holders ot 
the hills of lading, were the owners of the goo . 
Therefore, the delivery by the defendan s 
Elark was wrongful. In  Short v.
<13 L. T. Rep. N. S .674; L. Rep. 1 0. P. 248,252), 
which was decided before the case of b •
B u rd ick  (uh i sup.), goods were shipped for Bom y 
under a b ill of lading making them deliverable 
“ to order or assigns ”  The consignor indorsed 
the b ill of lading in blank and deposited i t  with 
a banker as security for an advance of money, and, 
on his repaying the sum advanced, the biff or 
lading was re-indorsed and delivered bac j
I t  was held, that such re-indorsement ot the bill
of lading to him rem itted the consignor
»ghts as against the shipowners under the 
original contract; and consequentiy thathe was 
entitled to sue them for a breach, whether occur 
ring before or after such re-indorsement, tha t is 
in accordance w ith  the opinion e*P,re??e f  
Wightman, J. in Goodman v. Boycott ( u b i s u p j ,  
and is opposed to the view taken by B ack- 
man, J. in that case. The opinion of Wight- 
hian, J. is also supported by the decision

V ol. V I I . ,  N. S.

Pirie and Sons v. Warden (Sco. Sess. Cas., 3rd 
series, vol. 9, p. 523). There i t  was held that, 
although delivery of a cargo had been wrongful, 
the plaintiffs were not precluded from acquiring 
right to the cargo by subsequent indorsement of 
the b ill of lading, and that they had therefore a 
good title  to sue for damages. They referred also 
to

M irab ita  v. Im peria l Ottoman Bank, 3 Asp. Mar. 
Law Cas. 591; 38 L. T. Rep. N. S. 597 ; 3 Ex. 
Div. 164;

Barber v. Meyerstein, 22 L. T. Rep. N. S. 808 ; 
3 Asp. Mar. Law Cas. O. S. 449 ; L. Rep. 4 E. & I. 
App. 317, 332;

Merchant Shipping Act 1862, ss. 66, 67 ;
Bills of Lading Act (18 & 19 Viot. c. I l l ) ;
Carr v. London and North-Western R a ilw ay Com

pany, 31 L. T. Rep. N. S. 785 ; L. Rep. li)  C. P. 
307,318.

Castle, Q.C., in reply, referred to
Howard v. Shepherd, 9 C. B. 297 ; 19 L. J. 249, Q. B 

[ L in d le y , L.J. referred to Lickbarrow v. Mason, 
5 T. Rep. 683; 1 Sm. L. Cas., 8th edit. 753. 
L opes, L.J. referred to Wilkinson v. Verity, 24 
L. T. Rep. N. S. 32 ; L. Rep. 6 C. P. 206.]

L in d le y , L.J.—I  do not th ink i t  is necessary to 
take time to consider this case, although there are 
points in i t  which are somewhat difficult. This is 
really an action by the plaintiffs, who are the 
Bristol and West of England Bank, to recover 
damages for the non-delivery of goods which they 
say were theirs. The facts are rather complicated, 
but the outline of them is not difficult to follow 
nor to state. Clark, a customer of the plaintiffs, 
bought cheeses and butter for sale, of course on 
the expectation of making a profit. I  w ill leave 
out all reference to the butter and confine my 
remarks to the cheeses which we have heard 
more about. Clark employed a person named 
Hodgson in Canada to buy cheeses for him, and 
Hodgson bought tnem and shipped them to 
Bristol, and the b ill of lading which we have 
before us is, I  think, in  the ordinary form. I t  
states that the cheeses are marked and numbered 
in the margin, and are “  to be delivered from the 
ship’s deck ”  and so on “  unto shippers’ orders or 
to their assigns, freight payable by consignee at 
the rate of ”  so and so. I  take i t  that “  con
signee ”  there obviously means the person who 
claims under the shipper—under the order or 
assignment of the shipper. I t  does not mean 
somebody else. “  The goods to be received by 
the consignee immediately the vessel is ready to 
discharge, or otherwise they w ill be landed and 
stored at the sole expense and risk of their owner 
in the warehouse provided for that purpose, or in 
the public store as the collector of the port shall 
direct, and when deposited in  the public store to 
be subject to rent ” and so on. The only other 
clause I  need read I  th ink is this : “  Freight, i f  
payable by shippers, is due in  fu ll in exchange 
for b ill of lading, or, i f  payable by consignees, on 
arrival of goods at place of destination, in 
exchange for delivery order. Settlement in  either 
case to be made without discount or abatement.”  
I  th ink that those are the important passages in 
the b ill of lading. The b ill of lading was indorsed 
by Hodgson, who was the shipper. Now, what 
was done w ith i t  was this : I t  was sent w ith a b ill 
of exchange drawn on Clark for the price to a 
bank at Toronto, and the bank at Toronto sent 
the documents (the b ill of exchange and the b ill 
of lading, and I  suppose the insurance—I  do not

L
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know) to a London bank, the City Bank 1 think 
in this particular case. The City Bank were the 
holders both of the b ill of lading and of the b ill of 
exchange. They sent the documents down to 
Bristol, showed them to Clark, and got Clark to 
accept the b ill of exchange. But the City Bank 
were not merely agents to collect for the Toronto 
bank. The City Bank bought the b ill of exchange, 
and that is shown by what is called a hypotheca
tion note, to which I  do not attach very much 
importance, although i t  has been a great deal 
discussed. I t  merely shows the fact that the 
City Bank were the buyers of the b ill of 
exchange, and w ith it  they had the b ill 
of lading. The hypothecation note runs thus : 
I t  is addressed to the manager of the City Bank 
Limited London, and i t  is written by Hodgson: 
“ We have this day sold to the Bank of Toronto 
a b ill of exchange for 3901. Os. 9d. on R. W. Clark, 
Esq., Bristol, against a shipment of 208 boxes 
cheese ex Indrani, Bristol. The agreement with 
the Bank of Toronto is, that the bills of lading 
are to bo given up to R. W. Clarke, Esq., upon 
payment, or banker’s guarantee, without preju
dice to your claim on us in  the event of the b ill 
not being paid at maturity; but i f  they decline to 
accept, or i f  the acceptance is not satisfactory to 
you, or i f  the b ill be not paid at maturity, then 
you are hereby authorised to retain the bills of 
lading, and at any time at your discretion to place 
the 208 cheeses in the hands of your brokers for 
sale ; ”  and so on. I  do not th ink I  need read any 
more. Now, i t  is quite obvious to me that the 
position of the City Bank was this : They were 
holders for value of the b ill of exchange. They 
were entitled to sue Clark upon it, of course, to 
recover the money. They had as security for 
that b ill of exchange the bills of lading for these 
cheeses. In  other words, they were pledgees at 
law of these cheeses, not un< er the Bills of Lading 
Act, but quite apart from that statute. They 
had a right, on the production of the bills of 
lading and payment of freight, to receive the 
cheeses from the shipowner or the warehouseman 
where they might be stored. That was their 
position. Now, it  appears that when the bills of 
exchange were about to become due Clark could 
not take them up. Clark requested the plaintiffs 
to take them up—to pay them—and the plaintiffs 
did so, and the plaintiffs got from the City Bank 
the bills of exchange and the b ill of lading 
which is indorsed in blank—and they become, so 
far as I  can see, by that transaction, in point of 
title, the transferees of the title  of the City Bank 
at the request of Clark. That is their position. 
They have the same title  to the goods that the 
C ity Bank had—a title  to sue as pledgees of the 
goods at law for the delivery of the goods, of 
course upon payment of the freight i f  the 
freight has not been paid. Now they go to the 
defendants for the goods. The defendants have 
had the goods handed to them by the shipowner, 
or by a person named F linn who is acting for the 
shipowner, and it  appears that the cheeses were 
taken to Avonmouth. They were to go to Bristol, 
and by the custom of the trade they were trans
shipped at Avonmouth. Flinn, who acted for the 
shipowner, deposited the cheeses with the Midland 
Railway Company to carry them, as I  understand 
it, to Bristol, and then they were to deliver on the 
order of Flinn. Flinn, I  suppose, would have no 
business to part with them except upon the pro

duction of the b ill of lading. He could not give 
a valid order—at least he could not, except at his 
risk and the risk of his masters and employers— 
to deliver them to anybody except to those who 
were entitled to them. He had no more right 
to deliver them to Clark than he had to 
deliver them to me. Clark goes and pays 
the freight. He does not produce the b ill of 
lading. He does that when the b ill of lading 
and the bills of exchange are still in the hands 
of the City Bank. Clark gets the goods, whether 
by a false pretence or by misplaced confidence I  
do not know; but he gets the goods from the 
defendants, who had no right to deliver them 
to him. He produces no delivery order or any
thing else. In  other words, he cheats the City 
Bank. He gets the goods from the defendants, 
those goods belonging to the City Bank as 
pledgees of the b ill of lading.

Now comes the question whether the plain
tiffs can sue the defendants in respect of those 
goods. My answer is “  Yes.”  I  sec no difficulty 
at all about it, except the difficulty which I  
w ill allude to presently. I f  the plaintiffs had 
as assignees the same title  to these goods that 
the City Bank had, they were owners of the 
goods and could sue, in trover or detinue at 
common law, quite apart from the Bills of 
Lading Act, anybody who wrongfully withheld 
those goods. They go to the defendants; and 
the defendants say, “ No, we cannot give the 
goods to you; we gave them to Clark.”  Is 
that any answer P Now there is the whole 
difficulty. Mr. Castle says “ Yes.”  Mr. Castle 
says, upon the authority of Goodman v. Boycott 
(2 B. & S. 1), that there is a difficulty, and that 
the plaintiffs cannot sue. He says, “ Sup
posing that you are (as you say but which 
I  deny) the owners of these goods, go and get 
them from those who have got them ; do not 
come to me who have not got them.”  And 
the question arises whether i t  lies in  the mouth 
of the defendants to say “ We have not got the 
goods,”  when thoy have wrongfully parted with 
them. My answer is “ No.”  I  quite see that 
Mr. Castle has the very high authority of Lord 
Blackburn for saying “ Yes.”  Lord Blackburn 
differed from the learned judge, Wightman, J., 
who was his colleague in the case referred to ; 
and i t  is quite obvious that his view is opposed 
to that taken by Willes, J. in  the later case, 
to which Sir Walter Phillimore referred, of 
Short v. Simpson (13 L. T. Rep. N. S. 071 ; 
L. Rep. 1 C. P. 248), and that view is entirely 
inconsistent also with the Scotch case to which 
Mr. Poole referred, of P-irie and Sons v. Warden 
(Sc-o. Sess. Cas., 3rd series, vol. 9, 523). On 
principle i t  strikes me that there is not much 
in  the view taken by Lord Blackburn if  you 
look at i t  apart from technicalities. I t  is a 
mere question of pleading. Lord Blackburn s 
difficulty would have been got rid  of immediately 
i f  the vendor to the pla intiff had been a co
pla intiff ; there would have been no answer to 
the action at all. So here, if  the City Bank were 
co-plaintiffs, there would be no answer at all. _ Is 
there anything, therefore, in substance which 
ought to induce us to say that this action cannot 
be maintained because you have not got the City 
BankP My answer is, “ No; it  is a mere ques
tion of pleading, and there is no substance in it.”  
I f  there wore substance in it, we should be
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holding that the defendants had wrongfully got 
rid  of nearly 18001. worth of goods, and were 
answerable to nobody at all, which is sheer non
sense. I t  appears to me, therefore, that this case 
has been righ tly  decided, and the appeal must be 
dismissed; but I  am not prepared to decide i t  on 
the ground on which the Lord Chief Justice 
decided it, namely, that the plaintiffs are entitled 
to these goods, and to recover them under colour 
of E linn’s title. I  do not myself understand that 
F linn’s delivery order which the plaintiffs had 
was important except in this respect; it  was a 
condition precedent to their recovering the goods. 
They got the delivery order for what i t  was 
w orth ; but their title  to the goods does not 
turn on the delivery order from I'linn. I t  turns 
on the b ill of lading which they got from the 
C ity Bank. In  my opinion, therefore, this appeal 
must be dismissed, and dismissed with costs.

Fky, L.J.—I  am of the same opinion, and 
when the facts of this case are threshed out it  
appears to me that the plaintiffs’ title  to ie- 
cover is not very difficult to be stated. Accord
ing to the view I  take, the b ill of lading was 
pledged to the Toronto Bank at the same time 
that the b ill of exchange was sold to that bank. 
That bank became, in my opinion, pledgees of the 
b ill of lading. That pledge appears to have 
been transferred by the Toronto Bank to the 
City Bank, and thereupon they were the pledgees 
of the b ill of lading; they had the property in 
the goods. W hilst they had that property m 
the goods as pledgees a wrongful act was done 
by the defendant company ; they delivered tie  
goods which they had no right so to deliver to 
Clark. But that wrongful act did not displace 
the property which was vested in the City Bar. . 
Their property as pledgees s till remains. When 
the Bristol Bank came to the City Bank and too 
up the b ill of exchange they did it, in my ,iudg 
ment, w ith the intention of becoming the assigns 
of all the rights of the C ity Bank. I t  has >eeu 
argued that they did not so do; they came as 
agents for Clark, and that they were merely to 
get back from Clark some rights in  these 1 ■
Ju my judgment, that is not the true nature 
the transaction between the parties, the p 
hable,the natural, tho reasonable transaction! 
one upon which the Bristol Bank were to acquire 
;dl the rights of the City B a nk-to  use the well- 
known expression, they were to “  stand m 
shoes ”  of the City Bank. The right of Pr0P ^ {  
therefore which the City Bank had in these g ■ 
when the Bristol Bank paid them was transterreo 
from the City Bank to the Bristol Bank. They be 
came pledgees of the goods, and, as P ^ ’
can maintain trover or detinue for t g ■ 
When they apply for the goods they are . 
the goods are not there. Frima facie i S
them a perfect cause of action either of
detinue against the defendants, who o g_
have had the goods; and tho only question the 
°My point, at any rate, for consideration is this, 
whether that defence is affected by the 
the wrongful act done by the defendant company 
was before the accrual of the plaintiffs '
Y fr y  po in t occurred fo r decision m  Go •
Boycott (ub i sup.) nearly th ir t y  years ago, and 
Was then determ ined by the m dgmen 
senior judge against th a t po in t. I t  was lie d th a t 
’ t made no difference whether the w rong ;
was before o r a fte r the accrual of the  p la in t if f.

title. I t  is quite true that the very eminent 
colleague of that learned judge differed from him. 
That decision appears to have stood from the year 
1862 down to the present time unquestioned. No 
cases have been called to our attention in which 
any doubt has been thrown on the propriety of 
the decision of Wightman, J. On the contrary, 
i t  appears to me a similar view was taken by 
Willes, J. in the subsequent case of S ho rt v. 
Sim pson (ub i sup.), and was also taken in the 
Scotch case of F ir ie  v. W arden (u b i sup.). But, 
further than that, i t  appears to me to be good 
law and good sense, which, in  this case at any 
rate and I  hope in  most cases, is the same 
thing. I  th ink i t  is reasonable to say that the 
man who ought to have the goods shall not be 
allowed to set up a wrongful prior act by which 
he has made away w ith the goods. He who 
ought to produce the goods of the man who has 
the title  to the goods and the property in the 
goods cannot discharge himself by saying, “  I  
have wrongfully made away w ith them, but that 
was before the accrual of your title .”  I  further 
agree w ith what has been said by the Lord Jus
tice that the point becomes one really of mere 
pleading, and I  th ink the decision of Wightman, 
J. in the case of Goodman v. Boycott, which I  have 
referred to, was consonant w ith good sense, w ith 
business habits, and is thoroughly right. I  
therefore have no hesitation in saying that that 
defence, in  my judgment, does not avail the 
defendants. 1 think, therefore, that the plain
tiffs have a perfectly good common law title, 
independent of the Bills of Lading Act, under 
which they can sue the defendants in their 
character as pledgees of these goods, and that, 
not producing the goods, they have no valid 
answer in saying, “  We made away w ith them 
before your title  aqcrucd.”

L opes, L.J.—This case, in my opinion, is out
side the Bills of Lading Act, and after a careful 
consideration of the evidence which has been 
placed before us, I  am of opinion that the position 
of the plaintiffs is that of pledgees of the bills of 
lading. The case of Sewell v. B u rd ic k  (52 L. T. 
Rep. N. S. 445 ; 10 App. Gas. 74) establishes this, 
that the first section of the Bills of Lading Act 
does not apply to pledgees of bills of lading, as 
the pledgees have a special property in the goods, 
and can bring an action at common law either in 
trover or detinue. Now, with regard to that 
point, when the case is thoroughly understood, I  
do not th ink it  is difficult to decide i t  in the way 
that i t  has been decided. But another point was 
raised by Mr. Castle, who argued the case with 
great ability, i f  I  may say so, which is not so easy 
of solution. I t  was said by him that the plain
tiffs cannot maintain trover in  this case, because 
the defendants were no longer in  possession of 
the woods at tho time when the plaintiffs’ title  
accrued. I t  is said by him, “  You must go to 
those people, and sue those people who had pos
session of the goods at the time the plaintiffs’ 
title  accrued and his cause of action arose.”  Now 
the case of Goodman v. Boycott (2 B. & S. 1) was 
cited w ith regard to this matter. I t  is somewhat 
extraordinary that that case is the only authority 
011 this point, and i t  is also remarkable that in that 
case, which was decided by two judges, those 
judges disagreed; the judgment of Wightman, J. 
prevailing, as ho was the senior judge. Now I  
have carefully read the reasoning of those two
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learned judges, and, for myself, I  prefer the reason
ing of Wightman, J., and I  am very much im 
pressed w ith  the observation which I  find in 
the course of his judgment. He says: “ The 
action, i t  is to be observed, is not to recover 
damages for losing the deeds, but for the deten
tion of them. They must be taken upon these 
pleadings to he existing. The pla intiff is the 
owner and they are detained from him, without 
sufficient legal excuse, by the defendant, who 
ought to be in possession of them. I f  this action 
is not maintainable, I  do not see how any action 
can be maintained by anybody, though the plain
tif f  has sustained great damage.”  Now that case, 
as has been observed by my brother Fry, has not 
been in  any way, so far as I  know, criticised or 
adversely critcised, if  at all, since the year 
1862, and, moreover, i t  is a case in conformity 
w ith a recent decision, the Scotch case of 
Pir ic v. Warden (ubi sup.), and also is in 
conformity, as is our present judgment, with 
an expression of opinion by Willes, J. in the 
case of Short v. Simpson (ubi sup.). I  am of 
opinion, therefore, that this appeal should be dis
missed.

Solicitors for the appellants, Beale and Co., 
London and Birmingham.

Solicitors for the respondents, Woodcock, 
Hyland, and Parker, agents for Fussell and Co. 
Bristol.

HIGH COURT OF JUSTICE.

QUEEN’S BENCH D IV IS IO N .
Tuesday, June 9,1891.

(Before D enman  and W ills , JJ.) 
T hiodon v. T in d a ll  and others (the Committee 

of Lloyd’s Register), (a)
Lloyd’s Register of Ships—Survey and classifica

tion of ship by Lloyd’s—Negligent survey and 
classification—Purchaser of vessel after survey 
—Misrepresentation—Right of purchaser to an 
action against Lloyd’s fo r negligent survey made 
fo r previous owner.

No action w ill lie against the chairman or com
mittee of Lloyd’8 Register of British and Foreign 
Shipping, at the suit of a purchaser of a ship, 
fo r  an alleged negligent survey or classification 
of the ship made fo r the previous owner before 
the date of the purchase, or fo r negligently issuing 
a certificate based upon such survey, whereby a 
false character was given to the ship through 
negligence, though not through an intention to 
deceive, and whereby the purchaser was induced 
to give a larger price fo r  the ship than he other
wise would have done.

A rgument of a point of law raised on the plead- 
dings, under Order XXV., r. 2, the facts alleged 
in  the statement of claim being admitted for the 
purposes of the argument, and the question being 
whether the statement of claim disclosed any 
cause of action.

The statement of claim was as follows :
The plaintiff is the owner of the sailing yacht 

Ibex, having purchased her under the circum
stances hereinafter mentioned.

The defendant, W illiam  Henry Tindall, is and
(a) Reported by W. W. Ohk, Esq., Barrtster-at-Law.

is sued as the chairman and representative of 
Lloyd’s Register of British and Foreign Shipping.

The said committee consist of and is the execu
tive body of certain persons associated together 
as a society for the purpose of obtaining a fa ithful 
and accurate classification of the shipping of the 
United Kingdom, and, in  pursuance of such 
purpose, the said committee by their surveyors 
survey and superintend the construction and 
building of ships of all descriptions, including 
yachts, and have reports made to them by such 
surveyors, and enter such ships in their registers 
in accordance w ith such reports, and issue certifi
cates of character of such ships signed by the 
chairman of the committee of classification, and 
countersigned by the secretary of the general 
committee, for which surveys, reports, and certifi
cates the committee make charges to the owners 
of such ships. The said certificates and register 
are, and are intended by the defendants to 
be, acted upon by the owners, and through such 
owners by others dealing w ith such ships, as 
tru ly  representing the character and strength of 
such ships and the materials of and the nature 
of the surveys under which such ships are con
structed, and the class to which such ships aro 
entitled to belong, according to the rules laid 
down by the defendants, and the defendants, in 
consideration of such charges, take upon them
selves, and i t  is and becomes their duty, to 
state tru ly  and accurately in  the said certifi
cates and in the said register such character, 
strength, materials, and class, and the survey, 
i f  any, under which such ships have been con
structed, and by such register and certificates 
the defendants represent that the ships to 
which they relate are constructed as therein 
stated.

On the 20th Sept. 1889 the plaintiff, induced by 
a certificate issued by the said committee, and 
duly signed and countersigned as hereinbefore 
mentioned, purchased from the then owner the 
yacht Ibex, and by such certificate i t  was repre
sented (or in the alternative warranted) that the 
said yacht was classed and entered in the yacht 
register book of the society with the character of 
A  1 for eleven years, and had been built under 
special survey, and had the notation mark of such 
survey affixed in  the said register, and that she 
was built of ten and twelve years’ materials, 
whereas in tru th  and in fact the said yacht was 
not built under special survey by the society, nor 
was she entitled to the notation mark of such 
survey,nor was she built of ten and twelve years’ 
materials, but the yacht was built of much inferior 
material and w ith much inferior workmanship 
than she would have been i f  bu ilt under special 
survey and as described in such certificate. The 
condition of the said yacht at the time of the 
purchase was unknown to and incapable of dis
covery by the pla intiff by the use of ordinary 
care and means.

By reason of the premises the plaintiff gave a 
much larger price than he would otherwise have 
done for the said yacht, and was subsequently 
put to great expense for repairing the same and 
in putting her into condition to be registered 
and to be inserted in her proper class in 
the register of the society, and thereby the 
defendants have committed a breach of duty or 
warranty, entailing on the pla intiff the damage 
aforesaid.
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The pla intiff also says that the defendants 
have by their servants so negligently 
themselves in  the premises, and in per 
of their duty, that the plaintiff suf„ê
damage as aforesaid, and the plainti

According to the facts set out in  the state
ment of defence, it appeared that: •

Lloyd’s Register of British and Foreign 
Shipping is an unincorporated society
purpose of obtaining a fa ith fu l aud 
classification of the mercantile shipping 
United Kingdom and of the foreig j- 
trading thereto, and it  does not trade ot < J 
business or make any gains or profits.

A  register book is printed annuaily b j  the 
society for the use of its subscribers, 
the names of the ships or yachts w ith o \  
information, and the character assign^ 
the vessels are classed by the sooie TL ? 
plaintiff never was a subscriber to or mem

thinoTabout the month of Oct 1 8 8 8 , the yacht 
Ibex was classed and entered in ^ ,
register book of the society with the ha ^  ^  
A  1 for eleven years from Aug. 1888, 1 . ■ _
being submitted to periodical survey 
kept in good condition. ... „  th«

On the 16th Oct. 1888 the committee of the
society issued to the builder or then es
the yacht a certificate in the words a
foil owing : .

Lloyd’s Register of B ritish and F o re i|^ L ^ ^ io th  
No. 2? White Lion-oourt, Cornhill, the’wood
Oet. 1888.—No. 2 8 7 ,-Theso are to certify g * * ™  ^  
cutter yacht Ibex, of Bideford, 1058-94 • ^ been
by G. E. Parkin! and launched August 1 8 8 8 ^ . ^ ^
surveyed at Appledore by the surveyors d
and reported to be on the 3rd October 1888 m a _ g ^
and efficient state, and that she has 0jety  with
entered in the yacht register book of this soci y
the characte r A  1 fo r  eleven and being
subject to being submitted to periodical s y urvey and
kept in good condition. B u i l t “ "P ro v e d  at a machine 
the notation mark affixed. Chains pro record
under the superintendence of the society'«a 
made of L. C. P. B u ilt of 10 and 12 1888. -
sheathed w ith copper over iron bolts. KEK Chair-Witness my hand. (Signed) T hos.B .W â kee^ .  r
man of the Committees of Classifioa 
Wayrnouth, Secretary. . cerfcificate

The defendants contended th , .coâ on and
stated tru ly  and accurately th e c issued for 
character of the yacht, and tha, * 1 2 * * .jder or owner 
the purpose of certifying to the entered as
that the yacht had been class t j ier purpose, 
stated in the certificate, and for alleged in
and not w ith any such certificate
the statement of claim, and t ' before the
was not issued to the plainti > ¿(d nofc
purchase of the yacht the plaintiff ^  
communicate w ith  the com ht or the
its officers w ith reference to y 
certificate. . their defence that

The defendants also said, m , 0 cause of
the statement of claim disclosed no 
action. j ,vno -whether

The question of law now argu ‘ ’ cause of 
the statement of claim disclosed any 
action. , • X fhp

A. Golien, Q.C. (,Scrutton ^  ¿ “ the state- 
defendants.—The question J true,
ment of claim, admitting th oueh we deny 
discloses any cause of action. Althougn w

that there was any negligence whatever in 
making this survey, yet for the purpose of this 
argument, and for that purpose alone, i t  is ad
mitted that the facts set out in the statement ot 
claim are true, and we say that, admitting all the 
facts therein alleged to be true, and. admitting 
that there was negligence on the part of the 
defendants’ officers in  making the survey, still 
there is no cause of action at the suit ot the 
nla intiff The case is in  fact concluded by a 
udgment of the Queen’s Bench Division in  the 

vear 1878, in the case of Bragmton v. Chapman 
and others (Trustees of Lloyd’s Register); The 
Midas, reported only in the Shipping and Mer
cantile Gazette the 1st June 1878 (a), wherein

(a) The following is a report of the case :
QUEEN’S BENCH DIVISION.

May 28, 1878.
(Before C o c k b u r n , C .J. and M e l l o r , J .1 

R r A G IN T O N  v. C h a p m a n  a n d  o t h e r s  (Trustees of 
B Lloyd's Register of Shipping) ; T h e  M i d a s .
Tloud’s Register-Survey and classification of vessel 
U lcertifico,te-NegligenCe by Lloyd’s officers-Purchase 

of vessel after negligent classification—Liab ility  of 
L lo y Z to  purchaser for negligent survey and false 
character given to vessel-Pnvity of contract-Mis-

T h T Z flw U n tlth e  trustees of Lloyd’s Register of Ship- 
vino had, on the request of the owner of the barque 
PMidas to have the vessel surveyed and reclassed, 
nlTed a survey of the vessel to be made by one of their 

Z Z e i r s  and after such survey the society issued a 
in  the usual form, in  which they stated that 

CC C  l was in  a good dnd efficient state, and that 
T. had been classed and entered m  the register with the 

characterA lfor seven years. The fees for this classf- 
Jationwere paid by the owner After the date of this 
classification and certificate the p la in tiff bought the 
M id i  from the owner, and he did so m  reliance upon 
the statement in  the certificate as to the condition of the

i Defects were soon afterwards discovered m the 
ve‘ d iion of the vessel, by reason whereof the p la in tiff 
°Zered dam m a t% was admitted, for the purpose of 
¡ h !  case that the survey was negligently made, and 
that hut for such negligence the defects in  such vessel 
would have been discovered, and the p la in tiff saved from  
n . l e s s  which he sustained. In  an action by the 
p llinU ff against the trustees of the society to recover

m  G T a Z  T e l L ,  J.), th a t, even  
H e ld  (by L negligence o f  the c la s s ific a tio n  a n d  the  

c T Z Z a c t e r g i v e n  to  the vessel the reby, the  p la in t i f f  
fa ls e  cJiara |  « a g a in s t the defendan ts , as
was n o t e n t it le d  to  re, j p o n c o n tra c t, there being

t SV r l X  f  con ta lt between the p la in tiff and the 
* , 2 2  L d  i t  could not be based upon misrepre- 
^ t a t Z  ’ a s  there was no misrepresentation of a 
fraudulent character.

S p e c i a l  case stated for the opinion of the Court of 
Q ^en s Bench, as folio eiifton, Bristol, and

were the trustees for the year 1874 of 
j f £ t e r  of B ritish and Foreign Ships 

Lloyd s , of BritisH and Foreign Ships, is a
Lloyd s r  wiLH the objects

society estabh d and yegulation3> a oopy 0f  which 
described in tae 0f this case. Sectionsis  annexed hereto ana lo r m ^ p ^  book ,g ^  be p r jn ted

2 “  u ifw fo r the ute of subscribers, and that such person 
annually tor t  three guineas per annum orothersubscribing the  sum o »  may fix> is 10 be con.

sidered'a member of the society and entitled for his own
use to onecopyot the not a subscriber to the

The plaintiff is inor a ^  ^  thig aotion aroae Tho
society at tfie t  t  time t() tim0 from Her Majesty’s
society oDl“ u l f the changes of ownership in  vesselsCustoms, returns of ^  thereQf

Classified m is gposted up w ith the names of the
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Cockburn, C.J. and Mellor, J. decided, upon sub
stantially the same facts as in the present case, 
that there was no cause of action to the plaintiff,

In  Aug. 1874 one Mr. Peters, a shipbuilder, of Bristol, 
was the ownor of tho barque Midas, which had been 
bu ilt in the year 1853, and had been for some years 
classed in  the said register. .

On the 8th Aug. 1874 Mr. Peters applied to the 
secretary of the society to have the vessel reolassed, 
under sects. 55 and 56 of the rules.

On the 10th Aug. 1874 the secretary directed Mr. 
Follett, the society’s surveyor of shipping at Bristol, 
to hold a survey on tho said vessel, in conjunction with 
one other competent surveyor, and to report the result 
to the society.

Mr. Follett, in  accordance w ith the said directions, 
accordingly surveyed the vessel in conjunction w ith 
Mr. Patteson, a surveyor of experience and skill. The 
repairs which they recommended were properly done by 
Mr. Peters on the 26th O ct.; they made tho report of 
survey, of which a copy is hereto annexed.

On the 3rd Nov. 1874 the society issued to Mr. Peters 
a certificate in the usual form, which was as follows 
“  Lloyd’s Register of British and Foreign Shipping, 
established 1834, 2, White Lion-court, Cornhill, London, 
Nov. 3, 1874. These are to oertify that the barque 
Midas, of B ris to l,-----------  master, 229 tons, bound toL JJLlSbLM., u ia o u t i , u u w

----------- , has been surveyed at Bristol by the surveyors
of the society, and reported to be on the 20th Oct. 1874 
in a good and efficient state, and fit to carry dry and 
perishable cargoes to and from all parts of the world, 
aud that she has been classed and entered in the register 
•book of the society, with the character restored A 1 for 
seven years from 1874, subject to periodical surveys. 
Witness my hand,”  and so forth.

The fees for the said certificate and classification 
were paid by Mr. Peters, and the vessel was classed 
and entered on the register in accordance with the 
certificate. Mr. Peters shortly advertised the Midas 
for sale, and in the advertisement so issued was the 
following statement: “  This useful vessel is now restored 
to A 1 at Lloyd’s for seven years.”

On the 16th Nov. 1874 that is, thirteen days after the 
certificate — the plaintiff bought tho Midas from Mr. 
Peters for 26501., which sum was subsequently paid, 
and the Midas transferred to the plaintiff.

I t  is to be taken for the purposes of this case that 
tho plaintiff bought in reliance upon the statement in 
the above-mentioned advertisement.

In  Doc. 1874 the society having received from the 
Customs information of the transfer of the vessel to the 
plaintiff, gave notice to the plaintiff that, in  accordance 
w ith their rules, i t  was necessary that a fee of 11. 
should bo paid before tho change of ownership could bo 
recorded in tie register. The plaintiff paid tho fee, and 
tho change of ownership was entered in tho register. 
Defects were afterwards discovered in the condition of 
the Midas, by reason whereof plaintiff suffered damago.

I t  is to be taken for the purpose of this case that the 
survey already mentioned was negligently made, and 
that but for such negligence the defects mentioned in tho 
last paragraph would then have been discovered, and the 
plaintiff would not have sustained tho damages which 
he has sustained.

Tho question for tho opinion of the court is : Whether, 
upon tho facts hereinbefore stated, the plaintiff is en
titled to recover. I f  the court shall bo of opinion in the 
affirmative, i t  is agreed that the case shall go back to 
i he arbitrator, to be dealt w ith in accordance w ith the 
decision of the court. .

Benjamin, Q.C. for the plaintiff.—This is a case I 
may say of first impression. I t  relates to the effect 
which is to bo given in law to the issue by Lloyd s 
Register of a false character of a ship, a false character 
through negligence, not through intention to deceive. 
The plaintiff alleges, and that is so found, that ho con
tracted for the purchase of a ship, and paid for it, upon 
a false character issued by Lloyd’s, and he wants to 
hold them responsible for their negligonco, which is the 
basis of this contract. The point in the case is, whether 
thoro is between the plaintiff and Lloyd’s liegister 
Society, a priv ity  of contract resulting from their issuing 
this certificate to bo shown to tho plaintiff, or to any
body else who might wish to deal upon the faith of

who had purchased the Midas after the survey 
had been made. [He was stopped.]

J. P. Aspinall for the plaintiff.—The point is,

their certificate, such p riv ity  of contract as to entitle 
them to r:ay to the plaintiff, “ You have deceived us 
by a misapprehension, and induced us to buy â  ship, 
whereas, if  you had done your duty and had not made this 
representation to us, we should not have suffered the 
damage which wo have suffered.”  The defendants say 
we mr:3t fa il on the ground that there is no contract, 
but I  submit that the contract is to be found in this 
principle of law, not that there is any legal priv ity, but 
that there is an equitable priv ity  on this basis : the 
certificate is issued as a character of the vessel, just as 
a master gives a certificate for character to a servant; 
that certificate is issued for the purpose of being shown 
to th ird  persons for the purpose of carrying to third 
persons, who wish to deal with tho subject-matter 
embraced in tho certificate, an assurance from those 
persons that the vessel is in a particular condition.
I C o c k b u r n , C..T—You put i t  on the principle of mis
representation?] Yes; a misrepresentation negligently 
made, and a misrepresentation intended to be communi
cated to the persons who were to deal w ith the vessel.
In  other words, what is the purpose for which a vessel 
is surveyed for classification at Lloyd s, and what is to 
be done with the certificate of classification which is 
issued by Lloyd’s ? [ C o c k b u r n , C .  J.—Y o u  must go the 
length of basing your case upon a representation not 
intonded to bo fraudulent, but which arises out of negli
gence. You must put i t  on misrepresentation, because 
the plaintiff was not a member of the body; he does 
not pay his money and entitle himself in that way. 
takes this as a general publication to all mankind, so 
that there is no contract at all as between him and the 
defendants.] I t  is upon a misrepresentation in a matter 
which the defondants intended should be communicated 
to anybody that chooses to contract, and i t  is like an 
advertisement offering a roward to anybody that chose 
to make himself a party to it. Perhaps tho nearest 
analogy I  can place i t  upon is one on which Lord Caini3 
decided the case in relation to letters of credit. Long 
ago i t  was an admitted principle at common law, that if  
A wrote to B. saying, “ Yon may draw bills upon me, 
and I  w ill honour them,”  a th ird  person could not main
tain an action on the ground that the contract was 
between A . and B . ; but as i t  was intended that the contract 
between A. and B. should bo shown to third persons, i t  
was held in equity that this was roally a representation 
made to a th ird person, and that the th ird  person 
had a right to complain i f  the plaintiff did not 
make good the promise or representation which he 
had made to B., because i t  is something intended 
to be shown to tho world at large, for anyone 
to act upon. I  cannot put tho principle' better than 
by referring to the judgment given in the Court ot 
Chancery in tho case of lie Agra and Masterman s 
Bank (16 L. T. Kop. N. S. 162 ; L. Rep. 2 Ch. 391). I  quote 
this judgmont, because, as I  said, this is a case of pnma, 
impressionis, and I  can quote no direct authority upon 
i t  but i t  is on an analogous class of case. In  that caso a 
bank gave to D. T. and Co. a letter addressed to them, 
and expressed thus : “  No. 394 You are hereby autho
rised to draw upon this bank to tho oxtent ot lo.OOOi., 
and such drafts I  undertake duly to honour on presen
tation This credit w ill remain in force twelve months 
from its date, and parties negotiating bills under i t  are 
requested to indorse particulars on tho back hereof.
1) T and Co drew bills under this letter to the amount 
ofOOOOi and indorsed them to the appellant, who duly 
indorsed particulars on the letter of erodit. The bank 
was afterwards ordered to be wound-up, and U. I  and 
Co were indebted to the bank to an amount exceeding 
what was due on the bills. The court there held that 
the letter of credit constituted a contract to the benefit 
of which all persons taking and paying for bills on the 
faith of i t  were entitled in equity; and Turner, L.J. 
says • “  Tho whole effeet of the letter is, that the Agra 
Bank held out to the persons negotiating the bills a 
promise that i t  would pay the b ills ; and i t  would be 
impossible, according to my view of the doctrines of 
courts of equity, to allow the bank, after having sent 
that letter into tho world, addressed to tho persons who 
were to negotiate the bills, and so held out to them that
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■whether th is  case is d istinguishable from  Derry 
v. Peek (01 L . T . Rep. N . S. 205; 1 A pp . Cas. 
337), w h ich  decided tha t i f  you are b r in g in g  an

i t  would be answerable for their payment to say that
because there was a debt due to i t  fc .. ¿L efore i t
whom i t  had given the letter of credit, The
would not pay the bills and Cairns, E.J. , '  t  j a 
letter is in form addressed to D. T and C o .b u t it is  
evident that i t  is written to D. T. and Co. the
i t  may be shown by them to those who by the
bills drawn on the Agra Bank ; that i t  ’  mako raon3 
writers to be used as an inducement taken by
take those bills ; and that the bills were to be taken DJ 
such persons ‘ under ’ the letter, that is, P , ^ er_ j t  
and under the protection and security ' tro u g h
is a general invitation issued by the Ag , t±pr may be 
D. T. and Co., to all persons to whom the letter may ^
shown, to take bills drawn by D- ■ and to alter 
Agra Bank, with reference to the let . , a ^  an ag. 
their position by paying tor J  do a0, the 
surance that, it  they or any of the entati0n.
Agra Bank w ill accept 8?oh, M  ¿ion of the legal 
I f  i t  be necessary to determine the qu that, up0n
liab ility  of the Agra Bank, I  am °t P , ap(.ed on 
the offer in this letter being aecep g COIlsti-
by the Asiatic Banking Corporation, . t  ‘ a„.ajnst  
tuted a valid and binding Corpo
ra .  Agra Bank in favour of the Asiatic^ Bank Kg ^  
ration. The cases as to the offer ot i  g21) is
the case of Williams v. Carwardme ( • ' cases
an example, followed by the somewhat anaiogoue . & ^  
of Denton v. Great Northern.Railway C P J i d Scoii 
860), Warlovj v. Harrison (I E. & E. auffi.
v. Pillcington (2 B. & S. 11), appear nriv ity of
cient authority to show that there m a ^ e ^ P  adopted 
contract in such a case; and if  the American
Which appears to have been taken in the^Anm ^
courts, that the holder of the let*®r  f entering into 
agent of the writer for the purpose , at by a
such a contract, the same res“ l t ,wPuk n „resent case, ifdifferent road.”  Applying that to the p r e ^ c ^ ^ ^
the defendants say, We did not give ^ u gave it
you,”  the answer of the plaintiff is, ’bow;ng i t  to 
to my vendor and made him your f °onditi on of the
me. Here is a representation of t  Their busi-
vessel, and i t  is the defendants o the body of
ness is to survey vessels, and ot co them by
members do not survey them, hut they . 0f the 
their officers. I  am arguing that the i9s>iing ^ ^  
certificate is a representation not wv,ioh renders
and a representation made for r0W V, , _The com-
the defendants liable. [Cockbuisn, . • ,g Qn t he 
pany make the representation, ffioera. I t  is not 
strength of tho survey made by tnoi the certifi-
tho officer who makes the s“ rvey , A ,  wfts asking, 
cate. That being so, as my brother J»eu chapman i8) 
how are the company, whose 0“ aI  , ,  i;abie for a survey 
■who signs the certificate, to be he g n0 reas0n to
made by their officers which th y any principal
doubt the accuracy of ?1 _ Simply „«rformance of the
is liable for the act of his a=eli l  ¿P d for which the
duties that are imposed upon jA1” ’ BIJBN C.J.—But 
Principal receives payment. LV . npon misrepre- 
you are founding your cause ot a actionable only 
Senlation. Now, misrepresentation w;thout aIiy know- 
When i t  is either fraudulent, or m n 0f  the accu-
ledge sufficient to satisfy a reaso .  there anything 
racy of the statement B®,18 ¿“¿Vtion that this com- 
here which would justifiy the were negligently
pany, acting through.their ApiaL d employed competent 
giving a certificate where they P coaraoy of the
officers, and had no reason to doubt t b e ^  n  ,g
report which those competent on fees are to
said they were employed for rewardand t  ^  ^  pai(J for 
Be paid by the party, but the fees isterinff the ship, 
getting this certificate, but * gg the owner of the
the tees were paid by M i. I  . certificate to sell
vessel, who was enabled throui? cause of action
the Ship. Mr. Peters mi* * ^ a y  he had no t ; but 
arising ont of tho contract, I  do n > j  decide tbls case 
there is no contract here. * licabi e to misrepre-
upon the principles which aie pi ,, 0fftcers were 
«entation. Tt is not disputed usnally
competent officers, they being the

of Lloyd’s Register). [Q.B. Piv.

action of deceit you must prove actual fraud. I f  
tho action in the present case is an action of 
deceit, then I  must fa il according to Derry v.

employed by the company, and the chairman in the 
ordinary course of business, upon seeing this report 
made by the competent officers ordinarily employed, 
gave the certificate. YV here is the negligence ? There 
mav be negligence in the officers who made the survey, 
but how can i t  he said there was misrepresentation in 
the chairman in giving a certificate which any other 
man in his situation would have done ?] No doubt, but 
he would have done i t  at the risk of his company. 
ICo c k b u k n , C.J.—That is to say, i f  there is any con
tract. I  agree that he is bound by the act of his agent 
i f  the plaintiff had any contract out of which this obli
gation would have arisen ; but that is not so. A man 
comes to me for the character of a subordinate servant.
I  know nothing of that servant individually; perhaps I  
have never seen him. T apply to the head man of tho 
establishment, the butler or some other person, and say 
that person has been so many months m my service, 
“ has he discharged his duties properly?”  I  get an 
answer which I  have no reason to doubt, and give the 
character of tho servant accordingly. Am I  respon
sible ? That is gratuitous; you do not receive reward, 
you are not paid for inquiring into the subject. 
[C o c k b u r n ,  C .J.-That appears to me exactly this 
L™  Hero i t  is gratuitous so far as the plaintiff is 
concerned; the plaintiff never paid a shilling ] True, 
but Mr. Peters, who paid for this certificate, is furnished 
with i t  by the company for the purpose of its being 
shown by Mr. Peters to the purchaser. [Cockburn,
p r _jdr Peters has been enabled to take the plaintiff
in unintentionally of course, but he sells the vessel as 
a Vessel entitled to the first class when i t  is not. _ He 
thereby sells the vessel at a higher price than i t  is 
worth • but when your client wants to be reimbursed, 
not by Mr. Peters, but by the company, we must see 
that we apply the principles that are applicable, not to 
a case of contract, but to a case of misrepresentation.] 
I  do not pretend that there is any contract between 
the nlaintiff and the defendants further than this—that 
the assignment by Mr. Peters to the plaintiff as a sort 
of eauitable assignment by a certificate, which, w ith the 
consent of the defendants, was to bo communicated 
o-ives a right of action.« t cannot as against the defen
dants allege that they intentionally deceived. [Cock- 
nrrRN C J —Nor do I  see where their negligence is. 
Thev ’have employed a competent officer, who in this 
instance has made a negligent survey Are they, in a 
case where they have no reason to doubt the accuracy of 
the statement, and where they have employed competent 
ncople who sign a report and have given their views m 
tho ordinary course of business-are they to be made 
responsible for what is not negligence in  them ?] I  can 
put the case upon no other ground than that ct misre-

pTW nWMiams, Q.C. for the defendants.—I  only wish to 
make one observation. I t  is not really admitted by the 
defendants that there is any negligence at all and m the 
case negligence is only admitted hypothetically because 
i t  would have involved a long and expensive inquiry, 
which, upon this preliminary point, in the nature of a 
demurrer, was necessary. [M bm -OR, .T .- I t  is only put 
in for the purpose of tho argument.-) Yes. There is a 

order that this might be treated as a demurrer ; 
In t  i t  ?s bond fide disputed by the defendants that they 
are guilty of any negligence at all.

Co c kbu r n , C J . - I  think the action cannot he mam- 
tc^ed I t  is clear that there is no contract between the 
„1 ,in tiff and the defendants, and no obligation arises 
T h i utmost that can he said on the part of the plaintiff 
ia that there lias been misrepresentation. That is not 
tnnno-h You must have proof of a misrepresentation 
of a fraudulent character, as being made contrary to 
knowledge or, at all events, without knowledge. Here 
the defendants have done all they could; they have 
nnnsed a survey to bo made, and a report has been made 
by the officer they employed, who was a person compe
tent in tho matter in question. There is no dispute as 
fo that and the defendants, m the ordinary course of 
i°  J ’ through their chairman, gave the usual certi- 
«nSto Assuming for tho purpose of the argument, there 
w ^eg^gence  on the part of the person employed to
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Peek (ubi sup.), inasmuch as here i t  is not con
tended that there was any actual fraud on the 
part of the defendants. That principle, however, 
does not apply, hut I  base my claim upon this 
ground, that the defendants have taken upon 
themselves a duty to the public, that is, to the 
ship-buying public, have undertaken a duty 
which they have negligently performed, and for 
the negligent performance of that duty they are 
liable in damages to any person who buys a 
ship upon the faith of their representation as to 
the classification and character of that ship. The 
defendants are bound by the act of their servants 
or officers in making that survey and classification, 
and a breach of duty by such servants or officers 
is a breach of duty by the defendants themselves, 
for which the defendants would he liable. The 
thing we are complaining of here is a thing about 
which no mistake could be made. [ W i l l s , J.— 
What relationdo the defendants establish between 
themselves and the person who buys a ship, which 
imposes upon them a legal duty that they should 
be accurate or righ t in  their survey and classifica
tion of the ship ?] The defendants are responsible 
for the acts of their servants, and this negligent 
survey having been made by their servants, i t  is 
the same as if  i t  had been done by themselves ; 
and i f  the survey had been made by the defen
dants themselves, they must have seen tho 
inaccuracy of the report and the defects in the 
yacht, so that this inaccuracy of the report and 
classification must have been w ithin their own 
knowledge, and therefore they would have been 
responsible. They having brought into existence 
something which other people wTere sure to use, 
namely, their report as to the character of this 
vessel, were absolutely bound to see that that 
thing did fu lfil tho character which they repre
sented i t  to be. In  Derry v. Peek (ubi sup.) Lord 
Herschell said (14 App. Cas., at p. 360 : “  There is 
another class of actions which I  must refer to also 
for the purpose of putting i t  aside. I  mean those 
cases where a person w ithin whose special pro
vince i t  lay to know a particular fact, has given 
an erroneous answer to an inquiry made w ith  
regard to i t  by a person desirous of ascertaining 
the fact for the purpose of determining his course 
accordingly, and has been held bound to make 
good the assurance he has given. . . .  In  
cases like this it  has been said that the circum
stance that the answer was honestly made in  the 
belief that i t  was true affords no defence to the 
action. Lord Selborne pointed out in  Brownlie 
v. Campbell (5 App. Cas., at p. 935) that these 
cases were in an altogether different category 
from actions to recover damages for false repre
sentation, such as we are now dealing with.” So 
in Slim, v. Croucher (1 L. T. Rep. N. S. 396; 29

make the survey, there is no negligence on the part of 
the company, nor any misrepresentation contrary to 
their knowledge of the fact, nor a misrepresentation 
that was not justified by the circumstances that were 
brought to their minds. Therefore I  think that the 
action, as founded upon misrepresentation, w ill not lie.

M e l l o r , J.—I  am of the same opinion, for the reasons 
given by my Lord. Mr. Benjamin can only argue the 
case upon the ground of misrepresentation, which under 
the circumstances of the present case does not give a 
right of action. Therefore, I  think, our judgment 
should be for the defendants.

Judgment fo r the defendants.
Solicitor for the p la in tiff, M cDiarm id.
Solicitors for the defendants, Parker and Clarke.

L. J. 273, Ch.) the effect of the decision was, that 
i f  the person making the representation knows or 
ought to know the existence of a certain state of 
things, then he cannot get out of liab ility  by 
saying that he has forgotten the circumstances. 
In  that case Lord Campbell, L.C. said, “  I f  a man 
made a representation as to what he ought to 
have known or did at one time know, he must 
make it  good.”  What has occurred in  this case 
is, that the defendants either knew or ought to 
have known of the defective state of the yacht 
and the inaccuracy in  the report, and so they can
not now turn round and say they did not know 
of it. [ W i l l s , J.—What is the meaning of the 
words in the certificate “  bu ilt under special 
survey ”  P] We allege that i t  is not the fact that 
the yacht was built under special survey. I f  
there were no officer at all of the society present 
at the survey or the building, then that is a 
matter which ought to be known to the defendants, 
and the statement of that fact in the certificate 
would render the defendants liable :

Burrowes v. Lock, 10 Ves. 470 ;
Brownliev. Campbell, 5 App. Cas., at p. 938.

In  this case i t  was w ithin the knowledge of 
Lloyd’s whether the ship was properly built or 
not, and they have undertaken a duty to the 
plaintiff, as one of the public, that this yacht 
corresponded with and in fact was what their cer
tificate represented i t  to be, and for the breach of 
that duty they are liable to the plaintiffs.

Cohen, Q.C. in  reply. [D enman, J.—The only 
thing that at all impresses us in  favour of the 
plaintiff is the statement in  the certificate of the 
fact that this yacht was built under special 
survey.] [He was stopped in  his reply as to that 
part of the case.]

D enman , J.—This is a case really, so far as the 
reported cases are concerned, of first impression; 
but Mr. Cohen has been able to call our attention 
to a case which in substance is on all-fours, and it  
is a case that is entitled to considerable weight, 
even although i t  is only reported in the Shipping 
Gazette, and not in the ordinary reports, because 
i t  anticipates the actual law as laid down in  the 
accurate manner i t  is in  Derry v. Peek (ubi sup.), 
and both sides here agree that i t  is in accordance 
w ith Derry v. Peek (ubi sup.), so far as the 
liab ility  in  cases of this sort is concerned. Mr. 
Aspinall has ably endeavoured to distinguish 
that case, but according to my view he has failed 
really to distinguish it. I t  is well, however, to 
call attention to the particular nature of this 
case. The admitted facts of the case show that 
Lloyd’s—to use the most convenient expression 
—is a society which is associated together for the 
purpose of obtaining a fa ithful and accurate 
classification of the shipping of the United 
Kingdom. Then the statement of claim says 
that they by their surveyors survey ships, and i t  
goes on to state the mode in  which the thing is 
done; i t  says that the committee make charges 
to the owners of ships, and then i t  goes on w ith 
this statement: “  The said certificate and regis
ter are and are intended by the defendants to be 
acted upon by the owners, and through such 
owners by others dealing w ith  such ships as 
tru ly  representing the character and strength of 
such ships.”  I  th ink that the fallacy of the 
argument in favour of the pla intiff really turns 
upon the assumption that that is a statement of
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fact made and triable in the cause, whereas in 
real truth, when one looks at the whole of the 
statement of claim, that is, in  my view, an 
assumption or inference which is drawn from 
the state of things which is set forth in the 
whole of the statement of claim; and i t  is upon 
that very view which occurred to me in the 
course of the argument that the inability to 
make out a good case on behalf of the plaintiff 
here rests. Mr. Cohen has just pointed out the 
distinction between this case and the cases in 
equity, some of them old cases, which were reliect 
upon by Mr. Aspinall. Those are cases m which 
the parties complaining of the defendants were 
parties who had a right to go to the defendants 
and say, “ You have misled me. There was a 
p riv ity  between us ; there was a duty towards 
me because you undertook a duty towards 
me, and as between me and you. That is 
not so in this case. This is a case of a certain 
person who, because there had been at a certain 
time a certificate given, merely by alleging neg
ligence contends that he has a good cause o 
action. The plaintiff cannot have a good cause 
of action unless he brings the case within the 
decision in Derry v. Peek (ubi sup.), or w ithin the 
exception to that case ; and the exception to that 
case is the very exception which I  have jq s 
alluded to. Otherwise the action is one whic 
is brought merely for an honest misrepresenta
tion without any fraud of a th ird  party, between 
whom and the plaintiff there is no priv ity  at all. 
The pla intiff has no right to do that according o 
Derry v. Peek (ubi sup.), and according to the ca.se 
to which our attention has been called, namely, 
the case reported in the Shipping ̂ Gazette, o 
Braginton v. Chapman and others (Trustees oj 
Lloyd’8 Register) ; The Midas.

The plaintiff was obviously in  a very gi ea. 
difficulty as to how to state his case, and 
is very well indicated by the repetition in  tue 
course of the statement of claim more tnan 
once, as though it  were quite uncertain wmen, 
i f  either, he could rely upon, of the  ̂wore 
“ represented or in the alternative warran • 
Now, there was no representation to the p am > 
that is certain. There was no fraudulent repre
sentation; that also is certain. There was 
statement which may have been negligen 
Part, at all events, of the persons who made it. 
That is possible enough; but there certa ? 
no warranty. I t  would be impossible, - ’
and would be contrary to one s not,1̂  , ■ f i«  
real relations between parties such as P ‘ , 
and the defendants here, to suppose
was any warranty intended. I t  wou > ,
mind, almost as great a stretch as to y ‘ 
m a public directory there was a statement of an 
address of a firm which was n,accurate, and 
which by reasonable diligence mig i , g
made more accurate—if  in that sen ^
a negligent statement of the addre 
anyone of the public who was induced to give 
credit to that firm, or who had to pay a very 
large extra sum for a journey to go to that place 
to do business with that firm, would 
of action against the proprietors of the d irecto^ 
for that statement. I t  is an assumption and an 
inference which I  th ink is not wa 
any real solid relation between the ses
assumes that in that sense, and for all P■ P ■ ’
these certificates when given are intend 
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acted upon by all the world, and that that gives a 
right against Lloyd’s, who do their best perhaps, 
and who sometimes make mistakes in so difficult 
a matter as the classification of ships. I  th ink 
that the case of Braginton v. Chapman (ubi sup.) 
is really in p o in t; that Mr. Aspinall has failed 
to distinguish it, and that we are bound by that 
decision, a decision of the Queen’s Bench Division, 
consisting of Cockburn, C.J. and my brother 
Mellor. I  th ink that case is clearly in point, and 
that upon that ground alone our judgment ought 
to be for the defendants.

W ills , J.—I  am of the same opinion. I  agree 
that the equitable cases quoted are distinguish
able, and inasmuch as there is a judgment of the 
Queen’s Bench Division, which is exactly in 
point, unless some distinction can be made, I  
think we are bound by i t ; but I  do not mean to 
lim it myself to that, because I  th ink that decision 
was right.

Judgment fo r defendants. Action dismissed 
with costs.

Solicitors for the plaintiff, Waters and Bryan.
Solicitors for the defendants, Parker, Garrett, 

and Parker.

PROBATE, DIVORCE, AND AD M IR A LTY  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
Thursday, May 7,1891.

(Before Jeune, J., assisted by Trinity M asters.)
T he N ew Pelton. (a.)

Collision—River Thames—Vessel crossing and 
turning in river—Steam-whistle signals—Rules 
and Bye-laws fo r the Navigation of the River 
Thames, arts. 17, 18, 24, 25.

A steamship turning round in  the Thames 
is bound to give the four-blast signal on or before 
commencing to do so, in  obedience to art. 18 of the 
Thames Rules and Bye-laws 1887, and it is not 
enough fo r her merely to blow three blasts when 
as part of the manœuvre of turning she reverses 
her engines.

T his was a collision action institu ted by the 
owners of the steamship Plover against the 
owners of the steamship New Pelton, to recover 
compensation fo r damage caused by a collision 
between the two vessels.

The collision occurred in Gravesend Reach of 
the river Thames at about 3 p. m. on Feb. 9,1891. 
The weather was fine and clear, the wind easterly, 
and the tide first quarter ebb.

The facts alleged by the plaintiffs were as 
follows :—A t about 3 p.m. on Feb. 9, 1891, the 
Plover, a screw-steamship of 361 tons register, 
and manned by a crew of nineteen hands all told, 
was at anchor in Gravesend Reach. She was 
lying inside the buoys off the Custom-house, 
and in order to proceed down the river, she being 
bound to Newcastle in ballast, tripped her anchor, 
set her engines on easy ahead and put her helm 
hard-a-port. A fter she had got partly athwart 
the river, w ith her head angling still up stream 
but towards the north shore, those on board of her 
saw the steamship New_ Pelton coming down the 
river distant about a mile, and bearing about two 
points on the port bow. Shortly after this the
/„. Reported by J. P. Aspinall and Bdtler Aspinall, Esqrs., 
v 1 Barristers-at-Law.

M
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Plover's engines were put astern to assist her in 
getting head down river, and her whistle was 
blown three short blasts, as a warning to the 
New Pelton that the Plover was reversing her 
engines. The New Pelton continued to come on 
heading for the Plover, and although her whistle 
was again sounded three short blasts, the New 
Pelton w ith her stem struck the Plover on her 
port side.

The facts alleged by the defendants were 
as follows:—A t the time in question the New 
Pelton, a steamship of 470 tons register, manned 
by a crew of sixteen hands all told, was 
proceeding down the river Thames in water 
ballast on a voyage to Newcastle. She was 
in  about mid-channel of Gravesend Reach, 
and was making about three knots an hour 
through the water. In  these circumstances 
those on board of her saw the steamship Plover 
distant from half to two-thirds of a mile, and 
bearing about one and a half points on the star
board bow. The Plover was to the southward of 
the mooring buoys off the Custom-house, and 
was heading up river. Shortly afterwards the 
engines of the New Pelton were stopped, for two 
sailing barges which were standing across her 
course. The Plover was then seen to be angling 
towards the north shore, and to be crossing the 
river as if  under a port helm. The engines of the 
New Pelton were at once put fu ll speed astern, 
her whistle was blown three short blasts, and her 
helm put hard-a-starboard. The Plover however 
continued to manœuvre in  order to get head down 
stream, and with her port side between the fore- 
rigging and bridge struck the stem of the New 
Pelton.

The plaintiffs alleged that the time from the 
Plover commencing to cross the river to 
the collision was fifteen minutes; the defen
dants alleged that i t  was only three or 
four. The defendants charged the plaintiffs 
(inter alia) w ith breach of arts. 18 and 24 of 
the Rules and Bye-laws for the Navigation of the 
River Thames of 1880 and 1887 respectively.

Rules and Bve-laws for the Navigation of the 
River Thames :

Art. 17. When two steamships are in sight of one 
another and are approaching with risk of collision, the 
following steam signals shall be intimations of the 
course they intend to take : (c.) Three short blasts of 
a steam-whistle, ea.ch about three seconds duration, shall 
mean, I  am reversing my engines.

Art. 18. When a steam-vessel is turning round, or for 
any reason is not under command, and cannot get out 
of the way of an approaching vessel, or when it is unsafe 
or impracticable for a steam-vessel to keep out of the 
way of a sailing vessel, she shall signify the same by 
four or more blasts of the steam-whistle in rapid 
succession, the blasts to be of about three seoonds 
duration. . ., . ,,

Art. 24. Steam-vessels crossing from one side ot the 
river towards the other side, shall keep out of the way of 
vessels navigating up and down the river

Art. 25. Where, by the above rules, one of two vessels 
is to keep out of the way, the other shall keep her 
course.

Sir Charles Hall, Q.C. (with him J, P. Anpintdl) 
for the plaintiffs.—The operation of getting 
across the river had occupied fifteen minutes at 
the time when the collision occurred. Hence, 
those on board the New Pelton had ample time to 
have seen what the Plover was doing. By art. 17 
of the Rules and Bye-laws for the Navigation of 
the River Thames, a steam-vessel is required to

give three blasts when she is reversing her 
engines; this the Plover did, and i f  so, she has 
not infringed the rules as to whistling.

Barnes, Q.C. and L. H. Pyhe, for the defen
dants, contra.—The manœuvre of crossing the 
river by the Plover was sudden and unexpected. 
She ought to have signified her intention by foui- 
blasts in obedience to art. 18. A t the time of the 
collision she was crossing, and is therefore to 
blame for not keeping out of the way of the New 
Pelton :

The River Derwent, 62 L. T. Rep. N. S. 45 ; 64 L. T.
Rep. N. S. 509 ; 6 Asp. Mar. Law Cas. 467 ; 7 Asp.
Mar. Law Cas. 37. , ,,

Cur. aav. vult.
May 7.—J e u n e , J.—I t  seems to me that this 

case depends upon the length of time during 
which the Plover was engaged in turning round. 
The question is one of fact and nautical experi
ence. According to the evidence of the Plover s 
master, some fifteen minutes elapsed during 
which she was occupied in getting across the river, 
and into the position in which she was at the time 
of the collision. On the other hand the witnesses 
from the New Pelton say, that only three or four 
minutes were occupied by the Plover in  getting 
athwart the stream ; that is to say, from being in 
a position in which she was practically stationary 
opposite the buoys, to being in a position in 
which she was practically stationary athwart the 
river. On this the T rin ity  Masters attach very 
great importance to the evidence of the mate 
of the harbour master’s launch, who they th ink is 
a person whose duty i t  would be to see what was 
going on in  the river, and according to his evi
dence the shorter and not the longer time was 
occupied by the Plover. I  have asked the T rin ity  
Masters the practical question, what time would 
a vessel take to execute the manœuvre which the 
Plover was intending to execute. They te ll me 
that something like two or three, or at the out
side four minutes would be the length of time a 
vessel in the position of the Plover would take 
in  assuming the position she was in  at the time 
of the collision. I  notice that, in The River 
Derwent (ubi sup.), the Court of Appeal treated 
a similar question as one for the nautical 
assessors. I  therefore th ink that the shorter 
and not the longer time is the truth. (Now, it  
only some three or four minutes were occupied 
from the time when the Plover begun to cant t i l l  
the collision, i t  follows that the New Pelton could 
only have been something like a quarter of a 
mile off before the collision took place. The 
T rin ity  Masters tell me that, long before the 
Plover had assumed the position which she 
ultimately did, the New Pelton was well in sight, 
and that the Plover might have seen her coming 
down the river a considerable time before she 
began to cant out into the stream.

Now as to the conduct of those on the Plover : 
In  the first place, i t  is said that there was not a 
proper look-out. The master of the Plover admits 
that, i f  he had seen the New Pelton before he began 
to cant, he would not have gone outside the buoys, 
but would have waited for the New Pelton to pass. 
He said he saw nothing, and that nothing was 
reported as coming down the river when he 
began to cant. Having regard to my above 
finding of fact, I  th ink that those on the Plover 
might have seen the New Pelton in  sufficient
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time to have adopted the course which the 
master says he would have adopted it  ne a 
seen her. I t  is also clear that the Plover n®vey 
gave the four-blast but ordy the three-blast 
signal, and then only when she was nnaiiy 
going astern. I t  appears to me clear o 
authority, and on the very words of the rule 
itself, that she was bound to give the f?ur-°last 
signal in proper time to avoid the possibility 
collision. In  The River Derwent (ubi sup.) tne 
Master of the Rolls says that a vessel shouia 
give such a signal under such circumstances, ana 
that the River Derwent broke the rule y 
giving the signal indicating that she was a 
to cross. The President in that case went a 
further, for he says in his judgment that some 
signal is required from a vessel begi r> 
turn.” I f  that is so, the Plover ought to have 
given that signal before she execute 
manœuvre which ended in the colliso • 
said, however, as i t  was in The River 
(ubi sup.), that there are two answers ;
first, that the New Pelton would not have heard 
the four-blast signal, as she did not hear th 
three blasts. I t  is further said that the Dew 
Pelton could have seen the Plover execu 1 g 
manœuvre, and therefore did not r ®ilu' r® 
four-blast signal. W ith  regard to the first point, 
I  have come to the conclusion that A  e q 
blast signal was given when the Plo 
finally going astern, which would be a 
and a half to two minutes before the ^Ihmon. 
th ink this was the blast which the We 
heard, and that the second set of three blasts 
was only given in the agony of the collision, 
probably the New Pelton did not hear it. 
the other point, I  th ink that i t  is disposed o t o y  
the conclusion I  have arrived at as 
time occupied by the Plovers manœu ■ 
my view the New Pelton could ,
t i l l  too late that the Plover was going to 
place herself across the stream. I t  PP , ,g 
me that the very object of a four-blast g 
to give notice in d L  time that a ^ « e u v ^ o f  
this kind is going to be executed. ^
further that t ie  Plover made a mistake at the 
last moment by going astern an 
ahead. The T rin ity  Masters take that v ^
They th ink that it  would have been safer tohave
gone ahead, that there was room to cop
and that i f  she had not gone astern the cox
lision might not have occurred. . 0f theI t  now remains to consider the conduct of the
New Pelton. Two charges are made agamst
her. The first is, that she s*al , violating 
so did not keep her c o u r s , 0f 
rule 25 of the Bye-laws for the Navigation 
the River Thames. This charge is a°t in  term
made in the statement of clai > whether 
reference made to the rule. I  doubt whether
jn these circumstances this c g , „  ^
better founded than I  think 1 > t
allowed to be p re fe rred , because i t  appews to
me that reference should have - order
i t  at the earliest stage of the » might 
that the attention of the d e fe n d a n ts  m grn 
have been called to the matter, _ [)tc  ̂ 0f it.
given for tendering evidence Pelton
But has i t  been proved that the je w  x 
really did starboard P There is n0 , ,, true
evidence on the point, but i t  is undoubtedly torae 
that the New Pelton seems to have been at some

time south of mid-channel, and i t  appears 
to be clear that the collision occurred north of 
mid-channel. I t  would seem by no means impro
bable that the New Pelton, having the choice on 
which side of the barge heading to the north she 
would go, chose the north rather than the south 
side, and starboarded to some extent. The view 
of the T rin ity  Masters is, that she did not 
starboard at all. The facts I  have mentioned 
would rather lead me to the conclusion that she 
did starboard, probably very slightly and pro
bably not more than might have been corrected by 
some slight after action of the helm, or perhaps 
not more than would be corrected by the reverse 
action of the engines. But the view of the 
Trin ity Masters is very clear as to this, which is 
really the primary consideration, that even i f  the 
New Pelton did slightly starboard in order to 
avoid the barge by going to the north, that was 
a perfectly proper course for her to take, and 
that she had a right going down the river to go 
north of the barge instead of south, and that she 
ought not to be held liable for negligence on 
that account. I t  is to be observed that the 
manœuvre was executed not in reference to the 
Plover, but in reference to the barge. I t  was a 
proper manœuvre in  regard to the barge, and the 
T rin ity  Masters are of opinion, in which I  coin
cide, that there is not established against her any 
charge of negligence in starboarding, even i f  the 
fact of starboarding were held to be established. 
The New Pelton is also charged w ith  not revers
ing her engines in  due time. I t  was undoubtedly 
her duty to reverse as soon as i t  was seen that 
there would be a collision, and her master admits 
that, if  he had known that the Plover was going 
to cant, he would have reversed sooner. That 
question is also decided by my conclusion as to 
the length of time occupied by the Plover in  get
ting across the stream. I f  i t  were the short time 
spoken to by the witnesses from the New Pelton, 
there was no time for her to have avoided the 
collision, even if  she had stopped her engines. 
I  therefore hold that the Plover is alone to

^S o lic ito r for the plaintiffs, W. Batham.
Solicitors for the defendants, Gellatly and 

Warton.

Wednesday, June 3, 1891.
(Before Jeune, J., assisted by T rinity M asters.)

T he P. Cal and. (a)
Collision—Steamship—Accident to engines—“  Not 

under command’’—Regulations fo r Preventing 
Collisions at Sea, art. 5.

A steamship which, owing to an accident to her 
enqines, cannot reverse them as quickly as under 
ordinary circumstances, and may have to stop 
them suddenly, but is still capable of making three 
to four knots an hour through the water, and has good 
steering power, is not out of command within the 
meaning of art. 5 of the Regulations fo r Prevent
ing Collisions at Sea, and is therefore not justified 
in hoisting three red lights.

T his was a collision action instituted by the 
owners of the British steamship Glamorgan 
against the owners of the Dutch steamship
P. Caland.

of the Dutch 
The defendants counter-claimed.

(a) IHnnorted by J. E- Aspinall andButlkk  ASPINALI,, Esqrs., 
a  V Barristers-atrLaw.
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The collision occurred between the two vessels 
in  the Straits of Dover on the night of the 15th 
A p ril 1891, and in consequence thereof the 
Glamorgan sank.

The facts alleged by the plaintiffs were as 
follows :—Shortly before 9.50 p.m., on 15th A p ril 
1891 the screw-steamship Glamorgan was about 
four or five miles from the South Foreland L ight 
in  the course of a voyage from Antwerp to Car
d iff in water ballast. The wind was ligh t from 
the south-west, the tide was about low water slack, 
and the weather fine but hazy. The Glamorgan 
was heading S.-W. by W. half W. mag
netic, and was making about nine and a 
half knots an hour. Her regulation mast
head and side lights were duly exhibited 
and burning brightly, and a good look-out 
was being kept on board of her. In  these circum
stances those on board the Glamorgan saw an 
unsteady white ligh t about one point on the star
board bow, and from one and three-quarters to 
two miles distant. Shortly afterwards three red 
lights placed vertically were seen apparently on 
the vessel exhibiting the white light, which was 
then lost sight of. The Glamorgan’s engines 
were thereupon eased to slow, and her helm was 
starboarded to give the other vessel (which proved 
to be the P. Galand) a wide berth. But when 
the three red lights bore about five points on the 
starboard bow of the Glamorgan the loom of the 
P. Caland was made out about two hundred yards 
off, and at the same time her red side light came 
into view, showing that she was coming ahead so 
as to cause risk of collision. The holm of the 
Glamorgan was at once hard-a-starboarded, two 
short biasts were sounded on her steam-whistle, 
and her engines were put fu ll speed ahead as the 
only means of avoiding a collision. But the 
P. Galand came on fast, and with her stem struck 
the starboard side of the Glamorgan, causing her 
to sink.

The facts alleged by the defendants were as 
follows A t about 8.30 p.m. on the 15th A p ril 
1891 the P. Caland, a screw-steamship of 2584 
tons gross, propelled by engines of 350 horse 
power nominal, manned by a crew of thirty-nine 
hands all told, and laden with a general cargo, 
was in the Straits of Dover on a voyage from 
New York to Amsterdam. She had passed the 
Yarne L ight at about 8 p.m. at a distance of one 
and a half miles, and was making about eleven 
knots an hour on a N.E. by E. course magnetic. 
In  these circumstances an accident happened to 
the high-pressure cylinder, rendering it  necessary 
to proceed at a diminished rate of speed, making 
i t  impossible to manœuvre rapidly w ith the 
engines, and also making i t  probable that the 
engines might have suddenly to be stopped for 
their own safety without orders from the deck. 
In  these circumstances the vessel proceeded on 
her course at about three knots an hour, the low 
and high pressure cylinders being worked by 
hand, i t  not being thought safe to sto]J to repair 
the damage on account of the proximity of the 
Yarne Shoal. The masthead light was taken 
down, and three red lights to signify that the 
vessel was “  not under command ”  were substi
tuted for it. The side lights were kept in  their 
places. The starboard anchor was got ready to 
be let go when a sufficient offing from the Varne 
Shoal had been obtained, or i f  the engines 
stopped, as was probable, owing to the defect in

[A dm.

them becoming rapidly worse. In  about ten 
minutes time those on board the P. Galand saw 
the white ligh t of the Glamorgan about half a 
point on the port bow and distant about three 
miles, and shortly afterwards the red ligh t was 
made out on nearly the same bearing. The lights 
gradually broadened as they approached, but 
when about a quarter of a mile off the Glamorgan 
suddenly Bhut in her red and opened her green 
light, rendering a collision imminent. Orders 
were at once given to the engine-room to reverse 
fu ll speed, and a long blast was blown on the 
steam-whistle. The order to the engines was 
obeyed as soon as their disabled condition would 
allow, but the Glamorgan s till came on, and with 
her starboard side abaft the bridge caught the 
stem of the P. Galand. The screens of the P. 
Caland’a side lights were hung on hinges and 
could be swung in or out from the bridge. 

Regulations for Preventing Collisions at Sea : 
Art. 5. (a) A ship, whether a steamship or a sailing 

ship, whioh from any accident is not under command, 
shall at night carry in the same position as the white 
light whioh steamships are required to carry, and if a 
steamship, in place of that light three red lights in 
globular lanterns, each not less than ten inches in 
diameter, in a vertical line one over the other, not less 
than three feet apart, and of such a character as to be 
visible on a dark night, with a clear atmosphere, at a dis
tance of at least two miles ; and shall by day carry in a 
vertical line, one over the other, not less than three feet 
apart, in front of but not lower than her foremast head, 
three black balls or shapes, each two feet in diameter.

(b) A ship, whether a Bteamship or a sailing ship, em
ployed in laying or picking up a telegraph cable, shall 
at night carry in the same position as the white light 
which steamships are required to carry, and if a steam
ship, in place of that light, three lights in globular 
lanterns, each not less than ten inches in diameter, in a 
vertical line, one over the other, not less than six feet 
apart; the highest and lowest of these lights shall be 
red, and the middle light shall be white, and they shall 
be of such a character that the red lights shall be 
visible at the same distance as the white light. By day 
she shall carry in a vertical line, one over the other, not 
less than six feet apart, in front of but not lower than 
her foremast head, three shapes, not less than two feet 
in diameter, of which the top and bottom  ̂shall bo 
globular in shape and red in colour, and the middle one 
diamond in shape and white.

(c) The ships referred to in this article whon not 
making any way through the water shall not carry the 
side lights, but when making way shall carry them.

(d) The lights and shapes required to be shown by this 
article are to be taken by other ships as signals that the 
ship showing them is not under command, and cannot 
therefore get out of the way.

Sir Walter PHllimore (with him Holman) for 
the plaintiffs.—The P. Caland is to blame for 
not showing her red side l ig l t  when under way, 
and for exhibiting three red lights when she was 
under command. The exhibition of the three red 
lights misled the Glamorgan, and contributed to 
the collision. The accident to the cylinder only 
caused a diminution of the speed, and did not 
render her unmanageable.

Barnes, Q.C. (with him F. W. Bailees and 
Pritchard), for the defendants, contra.—The red 
side light was in fact exhibited, and was not seen 
by the Glamorgan owing to bad look-out. The 
defendants did right in exhibiting the three red 
lights. There was no certainty that her engines 
might not stop at any moment, there was diffi
culty about reversing them, and all their 
manoeuvres necessarily took longer than they 
usually do. In  such circumstances, the P. Galand 
was not in an efficient state to keep out of the

T he P. Caland.
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way of other vessels. I f  so, she was not un er 
command ”  w ith in  the meaning of art. 5 ot tne 
Begulations.

Sir Walter Phillimore in reply.
Jeune, J — In  this case the action is brought by 

the Glamorgan against the P Caland; there is a 
counter-claim by the defendants, and hence an 
inquiry into the conduct of both vessels. J ne 
Glamorgan, at the time in question, was going 
down Channel on a voyage from Antwerp to Car
diff. The P. 0aland was coming up Channel, ana 
after she had passed the Varne Light, the vesse, 
being on almost opposite courses, the coiiisioii 
occurred. The main question as to the conduct, 
the P. Caland is, whether she was right in taking 
down her masthead light and hoisting three iei 
lights in its place. I t  is a question about wmc 
I  have very little  doubt. According to 
evidence from the P. Caland she passe 
Varne Light about 8 p.m., passing it  about a mi e 
to a mile and a half off. She was then going 
speed, which was eleven knots, though her engineer 
Puts it  a little  less, and she was steering a cours 
A.-E. by E. magnetic. A t 8.15 the engineer found 
that there was something wrong with the mg 
pressure cylinder. I t  turned out that the n 
which stops the backward and forward motion 
a slide had got loose or had given way, so tna 
slide of the high-pressure cylinder was prolong 
in one direction, which in time had the effect o 
stopping the action of the slide altogether an 
preventing anv steam passing to the oy m ■ . 
The engineer informed the master that there 
something wrong with the engines, ihe  anciim 
was then ordered to be got ready, and the 
head ligh t was taken down and three re 8 
were put up. The story of the P. Caland s 
witnesses is, that the side lights were kept o 
the same time, a question upon winch a , ,
of difference exists, and upon which a goo
turns. Those on board the P. Caland sa 
Glamorgan approaching about 8.30 p.m.; in
the time when the engines were found to have 
gone wrong, up to the time of the coll . sion, 
which they put about 9 p.m., the engines continued 
to work. A t 8.45 p.m., when the engineer 
captain for the second time, the engines v 
working, although w o rk ing  inadequately becam 
the high-pressure cylinder was being 
only by hand, which is not an efficient w aj ot
working it. Prom that time both cyhn 
were worked by hand, which «av0 A  * like
*h a t be tte r speed to the vessel, something like
twenty revolutions being got out o 
— fifty-s ix  being the fu ll ’ C e" o r
speed which the engineer puts a } f er the
four knots. I  may also add that, e d
collision, and after the vessel bad ‘ _ear to
damage she did by it, the¡engines still appear to 
have been able to work, because A  gxe(j  |n 
to clear her of the wreck, she having 
the other vessel. In  addition to that they went 
on being worked for something l i  for the
t i l l  the vessel was brought to a standstill tor t 
purpose of repairing her engine*. Jor the 
poses of the decision I  am gom0 A  A,e gpeed 
not appear to me very material whether the speed
the vessel was able to attain w ^  evidence 
knots or something more. A  goo argumenthas been given, and a good deal of argum^em 
addressed to me upon it, as to the P

the P. Caland, and I  am by no means sure that 
these are not considerations which, i f  I  thought 
i t  necessary to go elaborately into them, might 
bring me to the conclusion that the P. Caland in 
putting her speed at three or four knots was 
not putting i t  somewhat under the mark at any 
rate^ during part of the time from when the 
Glamorgan was first seen up to the collision. I f  
it, were necessary to consider that matter I  should 
have to deal w ith the question of the force of the 
blow and the indications which i t  presents. 
Were I  to do so, I  am inclined to th ink that there 
are considerations upon that head which would 
lead me to th ink that the P. Caland’s speed was 
somewhat greater than her witnesses admit. 
Again, as to the place of collision, I  cannot help 
thinking that the P. Caland puts the collision at 
a place considerably short of that at which i t  
actually occurred, and thereby shows that her 
estimate of her own speed at three or four knots 
is an inadequate one. I t  is further to be 
remarked that, although i t  may be, when the 
engine was in its most disabled condition and 
working only with the auxiliary valve by hand 
on the high-pressure cylinder, a speed of only 
three or four knots was obtained; s till some 
improvement was made upon that by working the 
low-pressure cylinder by means of the auxiliary 
valve. However, for this purpose I  think i t  is 
sufficient to say that the speed maintained by the 
engines, even in their disabled condition, was three 
or four 'knots or something more.

I f  that is so, was the P. Caland ]ustified in hoist
ing the signal of three red lights, supposing her to 
be as I  think she was, in perfect command of her 
rudder, because there is no doubt that she was 
able to'steer perfectly well, and they say that she 
kept her course. I t  is not suggested that there was 
anything wrong with her steering apparatus, or 
that she had not sufficient way on her to enable 
her to steer. Therefore, there being, so far as 
steering power was concerned, no want of com
mand, though there may have been some deterio
ration in her steaming power, can she be said to 
be “ not under command ”  within the meaning of 
article 5 of the Begulations for Preventing 
Collisions at Sea ? One would th ink that the 
words “ not under command”  are words to 
which it  is not very difficult to give a meaning. 
They appear to mean this, that the course cannot 
be properly controlled or directed. When we 
lookinto the article we find that there are two 
subsequent expressions which appear to throw 
light upon the matter. Sub-sect, (c) shows that 
i t  is not because a vessel is making way that 
she is necessarily under command, because i t  is 
assumed that a vessel may be not under command 
and justified in hoisting three red lights, and still 
may be making way and so have the obligation of 
carrying side lights. On the other hand, when you 
look at sub-sect, (d) you find that the expression 
“  cannot therefore get out of the way ’ is used as 
explanatory, and, as I  think, identical w ith that of 
not being “  under command.” Therefore a vessel 
not under command is a vessel which cannot get 
out of the way. I t  appears to me to follow that, 
i f  a vessel is in the position of being able to get 
out of the way, t.e., to direct her course so as to 
avoid perils and obstacles she may have to 
encounter, she cannot be said to be not under 
command. Dr. Kaikes has argued, and justly 
argued, that because a vessel is capable of main-



86 MARITIME LAW CASES.

A pm.] T he H ero. [A dm.

taining a high rate of speed i t  does not follow 
that she is under command. Certainly not. A 
vessel, like a runaway horse, may be not under 
command, although capable of exercising a con
siderable rate of speed ; but i t  is equally true to 
say that, although the speed of a vessel may be 
deteriorated and not up to her fu ll speed, i t  does 
not follow that she is necessarily not under com
mand. A ll that in this case appears to me to 
have been the fact is, that the vessel was not able 
to exercise her fu ll rate of speed, and probably 
not able to reverse as quickly as before ; but still 
she had not so completely lost her power of 
motion or of reversing, and not at all her steer
ing power, as to justify one in saying that she 
was not under command. My judgment therefore 
is, w ith regard to a vessel circumstanced as this 
vessel was, that she was s till under command, and 
that she was therefore wrong in hoisting the 
three red lights. In  this view the T rin ity  
Masters concur. A  question has been raised as 
to the hoisting of the three black balls, after a 
stop of four hours, when the vessel was going up 
the Dover Roads ; but it  appears to me that it  
does not carry the case any further, because that 
was after the vessel was disabled by the collision. 
Therefore I  do not th ink i t  necessary to enter into 
the question whether she was justified then, 
though I  do not say that she was, in using the 
signal corresponding to the night signal of three 
red lights. But I  do hold that the exhibition of 
the three red lights was not right, and that not 
only was i t  extremely likely to mislead vessels 
approaching her, but that i t  did in fact mislead 
the Glamorgan, and, in my judgment contributed 
to the disaster which took place. [The learned 
Judge then dealt w ith the manoeuvres of the 
Glamorgan and the exhibition of the P. Caland’s 
red side light, and thus continued :] The one fact 
which appears to be absolutely clear and certain 
is this, that the Glamorgan starboarded consider
ably. I f  that is so, can i t  possibly be consistent 
w ith  the story that she saw the red side ligh t of 
the P. Caland P 1 do not th ink i t  can be. I  think, 
i f  she had seen the red side ligh t of the P. G aland, 
she never would adopted the course of star
boarding, which they say she did. Therefore 
I  th ink she did not see the red ligh t of 
the P. Caland. Of course i t  may be said 
that she ought to have seen it, and then that 
brings me to the difficult conflict of evidence 
there is about the ligh t of the P. Caland. I  say 
conflict of evidence because, although i t  is per
fectly true that the evidence from the Glamorgan 
is that she did not see the red side light, and the 
evidence from the P. Caland is positive that the 
ligh t was there to be seen; still, inasmuch as the 
Glamorgan saw the three red lights quite well, 
and is positive she never saw the side ligh t at all, 
I  cannot help thinking that i t  is one of those cases 
where the assertions must be taken to be abso
lutely contradictory, and where, if  the red ligh t 
had been there to be seen, the Glamorgan must 
have seen i t  ; and i f  they did not see i t  they are 
saying that which is inaccurate. Equally, i f  the 
P. Caland’s people say the red lie'ht was there 
and i t  was not, they must be saying that which is 
not accurate to their knowledge.

I  must do the best I  can in these circumstances, 
and the conclusion to which I  come is, that the 
ligh t was not seen because for some reason or other 
i t  was not there to be seen. I  purposely say for

“  some reason or other ”  because I  am not bound to 
say, and find difficulty in saying, the exact cause 
which may for the time have prevented that 
ligh t from being seen. I  cannot help thinking 
that there is a very strong probability that that 
ligh t was turned in for a time. I  know they say 
that i t  was not so ; but there is a strong proba
b ility  that it  was. The vessel beyond all question 
had hoisted three red lights, and meant very 
shortly to come to anchor. I  cannot help th ink
ing that i t  is extremely probable that, when she 
hoisted her three red lights and meant to come 
to anchor, she did that which she ought to have 
done when she did come to anchor, viz., bring her 
red ligh t in ; or, at any rate, may have prepared 
to bring i t  in by drawing the bolts back, so that 
when the ship rolled the red ligh t got turned in, 
wholly or partially, and was so obscured. A t 
any rate that is a possible explanation of the 
temporary obscuration of the light, so probable 
in  view of what was going to happen, that I  am 
forced to the conclusion that the red light of the 
P. Caland was turned in  t i l l  the moment of 
collision, when i t  was seen by those on the 
Glamorgan. The conclusion therefore to which 
I  have come is, that the red side light was not 
properly exhibited by the P. Caland, and that the 
Glamorgan was misled by seeing three vertical 
lights. I  th ink i t  probable that she considered 
them stationary lights, that she acted accord
ingly, intending to pass close by the P. Caland 
for the purpose, perhaps, of rendering salvage if  
required; and i t  was because she was not 
stationary that the collision occurred. The con
clusion which I  come to, although the evidence 
is very contradictory, is that the P. Caland is 
alone to blame.

Solicitors for the plaintiffs, Thos. Cooper and 
Co.

Solicitors for the defendants, Pritchard and 
Sons.

Monday, June 29, 1891.
(Before the President and J eune, J.)

T he H ero, (a)
Jurisdiction—County Court—Admiralty action— 

County Courts Admiralty Jurisdiction Act 1868 
(31 & 32 Viet. c. 71)—County Courts Admiralty 
Jurisdiction Amendment Act 1869 (32 Sf 33 Viet, 
c. 51)—County Courts Act 1888 (51 Sf 52 Viet, 
c. 43).

Sect. 74 of the County Courts Act 1888, which con
tains provisions as to the district within which 
actions are to be commenced, is not inconsistent 
with sect. 21 of the County Courts Admiralty 
Jurisdiction Act 1868, and applies to County 
Court Admiralty actions; and hence a claim fo r 
demurrage in  personam, under sect. 2 of the 
County Courts Admiralty Jurisdiction Amend
ment Act 1869, is rightly instituted in  the court 
within the district of which the defendants carry 
on business.

T his was an appeal by the p la in tiffs  in  an action 
in  personam, to recover damages fo r detention of 
the p la in tiffs ’ steamship Hero.

The action was instituted under sect. 2, sub
sect. 1, of the County Courts Adm iralty Jurisdic-
(a) Reported by J. P. A s p in a l l  and B u tle r  A s p in a l l , Esqrs, 

Barristera-at-Law.
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tion Amendment Act 1869, on the Admiralty side 
of the Glamorganshire County Court holden at 
Cardiff. The Hero was not within this district 
when the action was instituted.

The defendants, Messrs. Watson, timber m®r 
chants, carryinsr on business at Cardin, were 
charterers of the s.s. Hero, and also consignees o 
a cargo of timber carried from Uleaborg to ar 
diff, and there delivered to the defendants.

The plaintiffs, who were the Bristol Steam 
Navigation Company Limited, carrying ?a 
ness at Bristol, claimed 66i. 6s. 8d., being da g 
in the nature of demurrage for delay at the p

° f AUhe hearing of the action, the learned County 
Court judge dismissed i t  for want of juris >
on the ground that the plaintiffs did not reside 
within his district, nor was the Sero withm it,
at the time of the commencement of the pio-

CeThegdefendants, who had counter-daimed for 
damage to cargo, withdrew their counter- 
the trial. ,

County Courts Admiralty Jurisdiction Act 
1868 (31 & 32 Viet. c. 71): . ...

Sect. 21. Proceedings in an Admiralty pause shall be 
commenced (1) in the County Cocurt, or
jurisdiction within the district of which the > 
property to which the cause relates is at the not
ment of the proceedings ; (2) i f  the foregoing raltv
applicable, then in the County Court haring ^  t jje 
jurisdiction in the district of which the ow 
vessel or property to which the cause 
agent in England, resides ; or, if  such owne 
does not reside within any such district, district 
County Court having Admiralty jurisdiction 
whereof is nearest to the place where such owner or 
agent resides. _

The County Courts Admiralty Jurisdiction 
Amendment Act 1869 (32 & 33 Viet. c. 5 ) •

Seot. 1. This Act may be cited as the Comi y jp o u ^  
Admiralty Jurisdiction Amendment Act 1 i County 
be read and interpreted as one Act w ith the oou
Courts Admiralty Jurisdiction Act 180». . be ap.

Seot. 2. Any County Court appointed or to 
pointed to have Admiralty jurisdiction » . tberet0
diction and all powers and authorities r  as to any 
to try  and determine the followingr cause*«* £
claim arising out of any agreement ma carriage
the use or hire of any ship, or in relation to t h e ^ n w .

goods in any ship, and also as to . y pr0vided the 
m respect of goods carried in any ship, provm 
amount claimed does not exceed ¿Wi.

County Courts A c t 1888 (81 *  «  otherwi'se 
Sect. 74. Except where by this A commenoed in 

Provided, every action or matter may ¿efendant, or 
the court within the district of which the deten ̂  ^  
one of the defendants, shall dwell or ĉ onyormatter, or 
ness at the time of commenomg the registrar
}t may be commenced by leave of the .jnag^ defendant, 
in the court w ithin the district of . , on j,usineBS 
or one of the defendants, dwelt or t  befor0 the
at any time within six calendar mon ieaVe in the
time of commencement, or with tn  f action or
court in  the district of which the cause u 
claim wholly or in part arose. .. i.ag t,een heard
. Sect. 125. Where an Admiralty ^ ¿ S ^ e s s o r s ,  
In the court w ith the assistance , ,, be summoned 
Elder Brethren of the Trin ity Hou High Court
to assist on the hearing of an appeal by the^n ^  
if  either party shall require the S ’ f  the Elder 
Court shall be of opinion that the assistance oi 
Brethren is necessary or desirab e. . of the

Abel Thomas, fo r  the p la in tiffi PP Qourt  
Appeal.— The j . r ig .  o i the « ¿ '" ¿ S . , ,  
bad ju r is d ic tio n  to t r y  and de test 0f  ju r is - 
By sect. 21, sub-sectsd and 2.th e , test o j  
d ic tion  is the place where the  vess p 1

to which the cause relates is, or where the owner 
thereof resides at the commencement of the pro
ceedings. In  the present case the cargo which 
is the property to which the cause relates was 
landed at* Cardiff, and its owners carry on 
business there. Apart from the County Courts 
Admiralty Jurisdiction Acts, the judge had 
jurisdiction under sect. 74 of the County Courts 
Act 1888. By that section the district is deter
mined by the residence or place of business of the 
defendant. The language of the section is general, 
and there is no reason why i t  should not apply 
to Admiralty actions. The Legislature had pre
sent to their minds the special provisions of the 
County Courts Adm iralty Jurisdiction Acts of 
1868 and 1869 when passing the County Courts 
Act 1888. This is shown by the provision in 
sect. 125 as to the attendance of nautical assessors 
on appeals to the Adm iralty Court from County 
Courts.

L. E. Pyhe, for the respondents, contra.—The 
district in which County Court Admiralty actions 
are to be instituted is solely determined by the 
County Courts Admiralty Jurisdiction Act 1868. 
I f  so, the action has been instituted in the wrong 
court. The County Courts Act 1888 does not 
apply. The Legislature never intended to repeal 
the special provisions relating to County Court 
Admiralty actions. In the schedule to the Act of 
1888 there is a list of provisions repealed by it. 
In  this schedule the special provisions relating 
to County Court Adm iralty actions do not appear. 
I f  so, the inference is that they are still in force. 
The provisions of sect. 74 of the Act of 1888, 
couched in general terms, do not repeal previous 
provisions of a special nature. The fact that the 
only reference to Adm iralty matters is that as to 
nautical assessors shows that the Legislature did 
not intend to affect the special provisions of the 
County Courts Adm iralty Jurisdiction Acts of 
1868 and 1869.

The P r e s id e n t  (Sir Charles Butt).—I  am dis
posed to th ink that Adm iralty jurisdiction was 
very little  present, i f  at all, to the minds of the 
Legislature in passing the County Courts Act 
1888, and I  can quite understand the argument 
tha t’that Act was never intended to apply to the 
Admiralty jurisdiction of the County Courts. 
But there are one or two sections in  i t  which 
show that those who passed this Act were aware 
of the existence of Admiralty jurisdiction in 
County Courts. Being aware of that, they use 
plain and unqualified language in  sect. 74, to the 
effect that every person having a claim or action 
may pursue i t  in  the court within the jurisdiction 
of which the defendant resides. That being so, 
I  am at a loss to see how we can possibly say that 
the plaintiffs had no right to proceed in the 
County Court at Cardiff, where the defendants 
reside. How can we say that the right, which 
appears to be given in  very plain words, is not to 
be used because there is something in  one or two 
earlier County Court Acts which, i t  is suggested, 
does not agree with it. I  am of opinion, there
fore, that, under sect. 74, the learned judge ought 
to have proceeded to hear and adjudicate upon 
this claim.

J eune, J.—I  uni of the same opinion. I t  seems 
to me prima facie that, where you have general 
words in an Act of Parliament, they ought to be 
interpreted in the sense which they apparently
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bear, subject to this, that there may be in the Act 
other expressions which are inconsistent w ith it, 
or from which one is entitled to draw the infer
ence that, though the language is general in its 
terms, i t  is not intended to have so wide an appli
cation. I  inquired if  there was anything in the Act 
of 1888 which was inconsistent with extending 
the operation of sect. 74 to Admiralty proceedings. 
Nothing of the kind has been pointed out, and I  
cannot see any reason why the general sections 
of the Act of 1888 are not to apply to all branches 
of County Court jurisdiction.

Solicitors for the plaintiffs, Downing, Holman, 
and Go.

Solicitors for the defendants, Ingledew, Ince, 
and Vachell, Cardiff.

Friday, July 10, 1891.
(Before Jeune, J., assisted by Trinity  M astebs.)

T he Obion, (a)
Collision—Trawlers—Pyrotechnic lights—Regula

tions fo r Preventing Collisions at Sea—Order 
in  Council, June 24,1885.

Where a British trawler, while engaged in  trawl
ing at night, is being approached by another 
vessel, she need not show pyrotechnic lights under 
all circumstances, but only ivhen the other vessel 
is approaching in  such a way as to indicate risk 
of collision.

T his was a collision action instituted in the 
County Court of Durham by the H u ll Steam 
Fishing and Ice Company Lim ited against the 
owners of the German barque Orion, and thence 
transferred to the H igh Court.

The collision occurred between the plaintiffs’ 
sailing trawler the Sir Carnet Wolseley and the 
Orion in the North Sea at about 5 a.m. on the 
16th Jan. 1891.

The facts alleged by the plaintiffs were as 
follows:—A t about 5a.m. on the 16th Jan. 1891 
the Sir Carnet Wolseley, a trawler of 77 tons, 
manned by a crew of five hands all told, was 
fishing w ith her traw l down in  the North Sea in 
company w ith  the Red Cross Fleet. The wind 
was from the east w ith a choppy sea. The Sir 
Garnet Wolseley was heading about S.E. by S. 
w ith her helm lashed amidships, and was making 
about one and a half miles an hour. She carried 
one white ligh t in a globular lantern on the port 
main cross-trees, and was supplied w ith red 
pyrotechnic lights. In  these circumstances the 
th ird  hand, who was in  charge, saw the red light 
of a sailing vessel which proved to be the Orion, 
distant about a mile, and bearing about four 
points on the port bow, and apparently head
ing to pass astern of the S ir Carnet Wolseley. 
The Orion continued to approach, and when 
about one-third of a mile off her loom was seen, 
and shortly afterwards she shut in her red and 
opened her green light, causing danger of collision. 
The th ird  hand thereupon burnt a flare, but seeing 
the Orion s till continued to approach he called 
the master and burnt a second flare. On the 
master coming up he put the helm hard-a-port 
and let go the mizen sheet, but the Orion came 
on, and w ith the bluff of her starboard bow 
struck the port bow of the S ir Carnet Wolseley.
(o) Reported by J. P. A s p in a ll  and B u tler  A b p in a ll , Esqrs., 

Barrlsters-at-Law.

The facts alleged by the defendants were as 
follows :—A t about 5 a.m. on the 16th Jan. 1891 
the Orion, a barque of 519 tons register, manned 
by a crew of ten hands all told, and bound from 
London to Middlesbrough, was in the North Sea, 
steering N. by W. on the starboard tack, and 
making about two and a half knots an hour. In  
these circumstances those on board of her saw 
two fishing smacks on her port bow, the one being 
one to one and a half points on her port bow, 
the other, which was the S ir Carnet Wolseley, 
being two to two and a half points on the port 
bow. The Orion starboarded her helm and 
cleared the first smack, but collided with the 
Sir Garnet Wolseley. Both smacks were carry
ing a white ligh t in a globular lantern, but the 
defendants charged the plaintiffs w ith failing to 
exhibit any red pyrotechnic lights.

Regulations for Preventing Collisions at Sea 
(by Order in Council dated the 24th June 1885):

Sailing vessels engaged in trawling and having their 
trawls in the water may carry a white light in a 
globular lanthorn of not less than eight inches in 
diameter and so constructed as to show a clear, uniform, 
and unbroken light a ll round the horizon and visible on 
a dark night w ith a dear atmosphere for a distance of 
at least two miles ; and also a sufficient supply of red 
pyrotechnic lights which shall each burn for at least 
th irty  seconds, and shall when so burning be visible for 
the same distance under tho same conditions as the 
white light. The white light shall be shown from sunset 
to sunrise, and one of the red pyrotechnic lights shall 
be shown on approaching or on being approached by 
another ship or vessel in  sufficient time to prevent 
collision.

L. E. Pyke for tho plaintiffs.—The Orion is 
alone to blame. She neglected, for no sufficient 
reason, to keep out of the way of the trawler. 
There was no duty on the trawler to show pyro
technic lights until the Orion opened her green. 
Up to that time there was no reason to anticipate 
that the Orion would not take timely measures to 
keep clear of the S ir Garnet Wolseley.

J. P. Aspinall, for the defendants, contra.—Tho 
trawler failed to show the pyrotechnic lights in 
sufficient time to prevent collision. She ought 
not to have waited until collision was inevitable. 
Had she shown them earlier, the collision might 
have been avoided. I f  so, the plaintiffs have 
infringed tho regulation, and are to blame.

Jeune, J.—I  have consulted with the T rin ity  
Masters as to the questions raised in this case, 
and as to a very groat part of them there can bo, 
I  think, no doubt whatever. The conduct of the 
Orion is a matter about which i t  is easy to come 
to a very clear conclusion. Taking her own 
story, she says she saw two smacks ahead of her, 
one about one to one and a half points on her

ort bow, the other two to two and a half, one
eing half to three-quarters of a mile from the 

other. The first smack she says exhibited several 
pyrotechnic lights. She starboarded and passed 
her close, and then proceeded to starboard and 
hard-a-starboard for the second smack, the result 
being that at the time of the collision she got 
her head round so much that the Sir Garnet 
Wolseley’s head being about S., the head of the 
Orion was S.S.W. To do that she must have 
performed a great part of a semicircle, which 
conduct appears to the T rin ity  Masters, and my
self as little  less than inexplicable. I  th ink she 
was wrong in adopting that course. This brings 
me to what is really the one substantial con-
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troverted matter in the case. I t  is said that there 
was a breach of the regulations by the Sir Garnet 
Wolseley in more than one respect. The first 
is that, although she showed pyrotechnic lights 
at a certain time, she did not do so early enough, 
that therefore she committed a breach of a 
statutory regulation, and that in consequence of 
that breach it  may be that the accident happened, 
or at least i t  is impossible to say that the breach 
did not in some way cause the collision, tha t 
gives rise to various considerations. First, one 
has to consider what is the meaning of the 
regulation as to showing pyrotechnic lights. 
The words are these : That a “  white light shall 
be shown from sunset to sunrise, and one or the 
red pyrotechnic lights shall be shown on 
approaching or on being approached by another 
ship or vessel in  sufficient time to prevent 
collision.”  That rule does not mean that under 
all circumstances, when a trawler and anot er 
vessel are approaching one another, i t  is necessary 
to show the pyrotechnic ligh ts; but what i t  rea y 
means is that, when they are approaching one 
another under such circumstances that there 
exists a risk of collision, then there is thrown 
upon the trawler the duty of showing t  e 
Pyrotechnic light, and of showing it  in 
time to prevent collision. What happened in 
this case was, that when the green hg 
was seen and not before the pyrotechnic light 
was shown. Mr. Aspinall says that the red ligh 
being continuously seen four points on the por 
bow of the smack, and the green five,_ shows that 
there was risk of collision, the ships getting 
hearer and nearer, and that the pyrotechnic 
lights ought to have been displayed during 
time the red ligh t was seen. That is an ingenious 
argument i f  the foundation is sound, but 
doubt i f  i t  is. The witness says, not that the rea 
light was seen continuously four points,, nei er 
more nor less ; but he says that the red jig g 
a little  broader on the port bow, and when he C°T  
to the green light, he puts i t  a. whole p 
broader. But we think that the witness under
stated his case in this respect; we think 1 >
impossible that her red light should not av g 
considerably broader as it  came on, an 
remained at four without alteration, 
appears to the T rin ity  Masters and myse > 
until the green light was seen, circumstances di 
not arise which cast under the rule the 8® 
of showing the pyrotechnic lights on the smack 
That is one sufficient answer; but I  am by n 
means sure that there might not be^°un t i,c 
answer. I  am far from satisfied that, ev 
Pyrotechnic lights had been displayed w , 
Sir Garnet Wolseley saw the red light ®PWoac" 
ing, that she would have given the Onon any 
appreciable advantage or contnbut d 
to prevent a collision. She Knew . £
were trawling, and knew from the 
the wind substantially which way A ■ 
going, and she saw the white hgb* a„„mf-echinc 
I therefore greatly doubt that, if  the py 
lights had been displayed at an earher t im e A 
would have given her any advantage. A  tonne 
Point was that, i f  the th ird  hand instead of buromg 
a flare as he did, lasting some suxty-eight second^ 
and then calling the captain, should P . 
helm hard-a-port, and let go the miaen sheet as 
the captain did when he came on deck But the 
T rin ity  Masters are of opinion that the time

V ol. V II.,  N. S.

so short that, even supposing the man had had 
presence of mind to rush to the helm, put i t  hard 
up and let go the mizen sheet, it  could have made 
no appreciable difference. I  think, therefore, 
that the Orion is alone to blame for this collision, 
and I  decree in favour of the Sir Garnet Wolseley 
with costs.

Solicitors for the plaintiffs, Pritchard and 
Sons.

Solicitor for the defendants, Robert Greening.

H O U S E  O F  L O R D S .

June 15 and July 27,1891.
(Before the E arl of Selborne, Lords W atson, 

Bramwell, and M orris.)
M cCowan v. B aine and others ; T he N iobe. (a)
ON APPEAL FROM THE SECOND DIVISION OF THE 

(COURT OF SESSION IN SCOTLAND.
Marine insurance—Collision clause—Construction 

—Ship in  tow—Collision with tug.
A ship of the respondents was insured at and from  

the Clyde (in tow) to Cardiff and (or) Penarth, 
while there, and thence to Singapore, &c., and the 
policy contained a clause “  i f  the ship hereby in 
sured shall come into collision with any other 
ship or vessel, and the insured shall in  conse
quence become liable to pay, and shall pay, to 
the persons interested in  such other ship or vessel 
any sum or sums of money, &c.,”  then that the 
underwriters would repay such sum to the in 
sured.

While the ship was being towed from the Clyde to 
Cardiff her tug came into collision with and did 
serious damage to another vessel, whose owners 
recovered damages both from the ship and the 
tug.

Held (affirming the judgment of the court below, 
Lord Bramwell dissenting), that the collision was 
a collision within the meaning of the policy, and 
that the underwriters were liable.

T his was an appeal from a judgment of the 
Second Division of the Court of Session in Scot
land (the Lord Justice Clerk (Macdonald), Lord 
Young, Lord Butherfurd Clark, and Lord Lee), 
who had affirmed a judgment of the Lord Ordinary 
(Trayner).

The case is reported in 17 Ct. Sess. Cas. 4th 
series, 1016.

The respondents, the owners of the Niobe, had 
effected a policy of marine insurance with the 
appellant, an underwriter. The policy contained 
the following clause, making the underwriters 
liable:

I f  the ship hereby insured shall come into collision 
with any other ship or vessel, and the insured shall, in 
consequence thereof, become liable to pay to the persons 
interested in such other ship or vessel, or in the freight 
thereof, or in the goods or effects on board thereof, any 
sum or sums of money, not exceeding the value of the 
ship hereby assured.

Whilst the Niobe was on her way to Cardiff in 
tow of the Flying Serpent, her tug came into colli
sion with the Valetta, causing her serious damage, 
so that she afterwards sank. The Valetta, after 
colliding with the tug, also came into contact 
w ith the Niobe, but without receiving any further 

ra) Reported by 0. E. M a l d e n , Esq., Barrister-at-Law.
N
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injury. In  a suit before the Adm iralty Court of 
England i t  was decided by Lord Hannen (then 
President of the Probate, Divorce, and Admiralty 
Division) that the collision was due to the fault 
of the tug, which admitted liab ility ,_ in not 
porting her helm in terms of the regulations, and 
that the Niobe was likewise to blame in respect of 
her failure to keep a look-out and to control and 
give proper orders to her tu g : (The Niobe, 59 
L. T. Hep, N. S. 257; 6 Asp. Mar. Law Cas. 300; 
13 P. Div. 55.) The respondents had in conse
quence paid 12,9091. to the owners of the Valetta, 
and they now sued one of the underwriters of the 
policy for his proportion of the sum, which they 
claimed by way of indemnity. The action was 
heard by Lord Trayner, and judgment was given 
for the owners of the Niobe, which was affirmed 
by the Second Division of the Court of Session. 
The underwriter appealed on the ground that, as 
no actual collision occurred between the Niobe 
and the Valetla, he was not liable.

Finlay, Q.C. and J. Walton appeared for the 
appellant, and contended that the collision was 
not w ithin the policy, all the actual damage 
having been done by the tug. The contract should 
be construed according to the natural meaning of 
the language. The fact that the Niobe has been 
held liable in the action in the Adm iralty Division 
in  England is irrelevant, so are the cases as to 
t ie  liab ility  of a ship in tow. We do not dispute 
the liab ility  of the Niobe for the damage caused, 
but we say that there was no “  collision ”  such as 
the parties had in view when the policy was 
signed. They referred to

The Quickstep, 63 L. T. Rep. N. S. 713 ; 6 Asp. Mar.
Law Cas. 603 ; 15 P. Div. 196 ;

The American and The Syria, 31 L. T. Rep. N. S. 42;
2 Asp. Mar. Law Cas. 350 ; L. Rep. 6 P. C. 127; 

The Oleadon, 4L. T. Rep. N. S. 57; 14 Moo. P. C. 92 ;
1 Mar. Law Cas. O. S. 41;

The Independence, 14 Moo. P. C. 103.
The Attorney-General (Sir R. Webster, Q.C.), 

Barnes, Q.C., and Lech, for the respondents, main
tained that the facts brought the case w ithin the 
meaning of the policy, which must, be taken to 
have been made w ith reference to the known prin
ciples of maritime law. “  Collision ”  here means 
something different from actual contact, and the 
clause is intended to cover all liab ility  arising 
from any collision for which the Niobe was in 
fault. The construction contended for by the 
appellant is too narrow. See

Marsden on Collisions, 2nd ed., p. 101;
The Sisters, 34 L. T. Rep. N. S. 338 ; 3 Asp. Mar.

Law Cas. 122; 1 P. Div. 117 ;
The Wheatsheaf, 2 Mar. Law Cas. O. S. 292.

I f  a ship is negligently manoeuvred so that, in 
order to avoid a collision, another ship is put into 
such a position that i t  sustains damage, this is 
damage from collision. The contract _ must be 
taken to have been made subject to thiB known 
liability, and i t  is too narrow a construction to 
restrict i t  to actual contact. Secondly, the tug 
is the servant of the ship, and the tug and tow 
must be considered as one. See 

The Ticonderoga, Swa. Ad. 215.
Finlay, Q.C. was heard in reply.
At the conclusion of the arguments their Lord- 

ships took time to consider their judgment.
July 27.—Their Lordships gave judgment as 

follows :
The E arl of Selboune.—My Lords : I  cannot

others ; T he N iobe . ______ [H . or L.

help thinking that, in construing such a mercan
tile contract as this, there is as much danger of 
error in extreme literalism as in too much, lati- 
tude; and though I  do not adopt the argument 
that a contract of indemnity against the conse
quences of collision can be extended to a case m 
which there has been no collision, but only 
damages caused by measures properly taken to 
avoid a collision, I  th ink a construction which 
makes i t  cover all damages consequent upon an 
actual collision, for which the assured is liable, is 
more reasonable and more in  accordance with the 
probable intention of the parties, i f  the words w ill 
bear it, than one which does not. In  the present 
case the Valetla was sunk by an actual collision, 
for which the owners of the Niobe have been held 
liable. But the impact which caused the_ loss of 
the Valetta was not of the hull of the Niobe, but 
of the steam-tug Flying Serpent, which was tow
ing the Niobe on a part of her insured voyage, 
described in  the policy of insurance a s “  m tow 
from the Clyde to Cardiff or Penartb.”  The words 
of this contract are : “ I f  the ship hereby insured 
shall come into collision with any other ship or 
vessel, and the insured shall, in consequence 
thereof, become liable to pay to the persons in 
terested in such other ship or vessel, or in the 
freight thereof, or in the goods or effects onboard 
thereof, any sum or sums of money, not exceed
ing the value of the ship hereby assured.”  I f  a 
ship cannot be said to “ come into collision 
w ith any other ship”  except by direct contact, 
causing damage between the two hulls, including 
under the term hull all parts of a ship’s structure, 
there was in this case no such contact, and the 
appellants ought to succeed. But I  cannot adopt 
so narrow a construction of those words. I  should 
hold them to extend to cases in which the in jury 
was caused by the impact, not only of the hull of 
the ship insured, but of her boats or steam- 
launch, even if  those accessories were not (as m 
this case) insured, as being, in  effect, parts of the 
ship. I  should also hold them to cover an in
direct collision, through the impact of the ship 
insured upon another vessel or thing capable of 
doing damage, which might by such impact be 
driven against the ship suffering damage. 1 
should take the same view, as against insurers in 
similar terms, Of a tug towing one or more 
barges (in which case the barge-owners would not 
be liable for a collision) if  damage to any vessel 
were caused by the barge or barges being driven 
against i t  through the improper navigation of the 
tug, although there might have been no impact of 
the tug itself upon the injured vessel. And, after 
fu ll consideration, i t  seems to me to be no more 
than a reasonable extension of the same principles 
to include w ithin them such a case as the present.

Where a ship in tow has control over, and is 
answerable for, the navigation of the tug, the two 
vessels—each physically attached to the other for 
a common operation, that of the voyage of the 
ship in tow, for which the tug supplies the motive 
power—have been said, by high authority, to be 
for many purposes properly regarded as one 
vessel. Lord Kingsdown’s words in the case of 
The Independence (14 Moo. P. 0. 103) were that 
the tug “ may for many purposes be considered 
as a part of the ship to which she is attached,” 
and he went on to repeat the reason given in  the 
earlier judgment reported in the same volume 
(The Oleadon, 14 Moo. P. C. 92), to which he was
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also a party, where i t  was said: “  The Cleadon 
being in tow of the tug, i t  is admitted she and 
the tug must be considered to be one ship, the 
motive power being in the tug and the governing 
power in  the ship that was being towed. 1 ttunli 
the Flying Serpent and the Niobe may be s0 A®' 
garded for the purpose now in  question, ine 
principle on which the Niobe has been held liable 
for the collision seems to me to go far towards 
that conclusion. That the Niobe should be in tow 
from the Clyde to Cardiff or Penarth was, in 
the present case, part of the contract, i  t  in 
the construction ought to be the same, so tar a 
relates to that voyage, as i f  the words in 
margin had been “  i f  the ship insured, wnue 
tow between the Clyde and Cardiff or Penar , 
shall come into collision with any other vesse , 
&c. I f  the contract had been so ex pres se , 
should have thought i t  arbitrary and not reaso - 
able to exclude a collision by the impact o _ 
tug during that voyage upon another vesse , o 
the consequences of wiiich the owners of the i_ 
were liable. I  am, for these reasons, of opinion 
that the interlocutors appealed from are rig  , 
and ought to be affirmed. ... „

Lord W atso n .— My Lords: The Niobe, a sailing 
ship belonging to the respondents, was cohere 
by a policy of insurance “  at and from the y 
(in tow) to Cardiff and (or) Penarth, while there 
and thence to Singapore, and while m port 
th irty  days after arrival.”  Provision was ® » e  
for indemnities against liabilities arising r 
collision by a marginal clause, upon tne 
struction of which the result of this appeal must 
depend. W hilst the Niobe was on her way to 
Cardiff in  tow of the Flying Serpent her tug 
came into collision w ith the Valetta, causing 
serious damage. The Valetta, after colliding 
w ith the tug, also came into contact witn 
Niobe, but without receiving any injury, 
suit before the Adm iralty Court of England, i 
was decided by Lord Hannen that the c 
was due to the fault of the tug in not P“ r * & 
helm in terms of the regulations, and t 
Niobe was likewise to blame in  respect 
failure to keep a look-out, and to °on 
steerage of her tug : (The Niobe, 59 L. • •
N. S. 257; 6 Asp. Mar. Law Cas. 300, 1 _•
L iv . 55.) The respondents have i 
quence paid 12,9091. odd to ^he owne . ^
Valetta, and they now sue one of the un 1 < 
of the policy for his proportion of the . ^
they claim by way of indemnity. wnich
liab ility  of the Niobe, and the facts Pgident of 
i t  rests, as these were found by the tual
the Adm iralty Division, are matters of mutua1 
admission in this case. Whether the collision 
between the Flying Serpent_ and t marginai 
a collision within the meaning matter of
clause of the policy is the only f u^ fc; X se is 
controversy. The material part of ^
in these terms : “  And i t  is further 
the ship hereby insured shall com insured
with any other ship or vessel, and t ie  insured
shall in consequence thereof te(j  in ŝ ucli
and shall pay, to the persons in t thereof or other ship or vessel, or ^  the freight thereof,^or
in the goods or effects on ^ °ar . assured,
not exceeding the value of the shin ? nropor- 
we w ill severally pay the assur P in^the
tion,”  &c. Then follows a stipulation that, in t
same events, in cases where the lia y

ship has been contested with their consent in 
writing, the insurers w ill also pay a proportion 
of the expenses incurred or paid by the insured. 
Lastly there is a proviso to the effect that the 
clause shall not extend to any sum which the 
assured may become liable to pay or shall pay 
“  in respect of loss of life or personal in jury to 
individuals for any cause whatsoever.”  The 
clause is certainly not conceived in the terms in 
which one would have expected i t  to be if, as was 
argued, i t  was the intention of the parties to 
include in the indemnity all liabilities arising 
from collision which the Niobe could possibly 
incur. The condition which must be fulfilled 
before any obligation can attach to the under
writers is, “  that the ship hereby insured shall 
come into collision with ”  another ship or vessel. 
These words in their literal sense import that 
there must be contact between the Niobe and such 
other ship or vessel, causing damage to the latter. 
There are many ways in which a ship under sail 
may, without being herself in collision, become 
liable to bear the whole damages resulting from 
a collision. Her unjustifiable manoeuvre may 
occasion the colliding of two or more vessels, 
other than herself, without any blame on their 
part; and in  that case the offending ship, and she 
alone, is responsible for the consequences of her 
fault." In  such a case I  should not be prepared to 
hold that the Niobe had, in the sense of the 
policy, “ come into collision w ith ”  the vessels 
which'she caused to collide, because there would 
be no ground in fact or law for the suggestion 
that the Niobe ought to be identified w ith any one 
of them. So far as I  can discover, none of the 
learned judges of the Court of Session indicated 
an opinion that the clause was so expressed as to 
cover every kind of liab ility  for collision. They 
based their decision upon a special rule of law, 
which, it  is admitted, has no application except 
as between a ship and her tug. They held that 
the identity which that rule establishes between 
tow and tug is so complete that the Niobe herself 
must be considered to have come into collision 
w ith the Valetta within the meaning of the policy.

A  sailing vessel and the steam-tug which has her 
in tow have frequently been described by eminent 
judges as, for certain purposes, constituting one 
ship—an expression which has been borrowed by 
text-writers, and is familiar to persons conversant 
with maritime law. The expression is figurative, 
and must not be strained beyond the meaning 
which the learned judges who have employed it  
intended that i t  should bear. As I  understand 
their use of the expression, it  signifies that the 
ship and her tug must be regarded as identical, 
in so far as the two vessels, w ith their connecting 
tackle, must be navigated as i f  they were one ship, 
and the motive power being with the tug, must, in 
order to comply with the Regulations for Prevent
ing Collisions at Sea, be steered and manoeuvred 
as i f  they formed a single steamship; and also, 
in so far as the ship towed, when she has (as in 
this case) the control of the tug and the duty of 
directing the course of the tug in  accordance with 
these regulations, is responsible for the natural 
consequences of the tug being wrongly steered 
through the neglect of her officers and crew to 
perform that duty. There was, therefore, a legal 
connection between the Niobe and the Flying 
Serpent which could not subsist between her ana 
any other vessel which her fault might drive into
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collision with a stranger ship. The Niobe was in 
contemplation of the law one and the same ship 
w ith the Flying Serpent for all purposes of their 
■joint navigation with a view to avoid the risk of 
collision, and the fault which led to a collision 
between that legal composite and the Valetta was 
admittedly the fault not only of the Flying 
Serpent but of the Niobe. I  admit the force of 
the appellants’ argument that contracts ought to 
be construed according to the primary and 
natural meaning of the language in which the 
contracting parties have chosen to express the 
terms of their mutual agreement. But there are 
exceptions to the rule. One of these is to be 
found in the case where the context affords an 
interpretation different from the ordinary mean
ing of the words; and another in  the case where 
their conventional meaning is not the same as 
their legal meaning. In  the latter case the mean
ing to be attributed to the words of the contract 
must depend upon the consideration whether, in 
making it, the parties had or had not the law in 
their contemplation. The point thus raised 
appears to me to be a very narrow one. But in 
this case the contracting parties are shipowners 
and underwriters, and the clause in question 
relates to possible legal liabilities of the ship 
insured, which are entirely dependent upon the 
rules of maritime law. In  these circumstances 
I  have, not without some hesitation, come to the 
conclusion that they must be presumed to have 
known the law, and to have contracted on the 
faith of it.

Lord B r a m w e l l .—My Lords : In  this case the 
facts are, that the Niobe was insured by the 
respondents w ith the appellants and others by a 
policy in the ordinary form, from the Clyde in 
tow to Cardiff or Penarth, and thence to Singa
pore. In  the margin of the policy is this, I  believe 
usual, clause : “  And i t  is further agreed that, if  
the ship hereby insured shall come into collision 
w ith any other ship or vessel, and the insured, in 
consequence thereof, became liable to pay, and 
shall pay any money not exceeding the value of 
the ship hereby assured, we w ill severally pay the 
assured such proportion of three-fourths of the 
same so paid as our respective subscriptions hereto 
bear to the value of the ship hereby assured, or if 
the value hereby declared amounts to a larger 
sum than to such declared value.”  What 
happened was this : The Niobe in tow of a tug 
proceeded on her voyage, and, by the negligence 
of the tug and of those navigating the Niobe, the 
tug came into collision w ith the Valetta, and sank 
her. There was a collision between the Niobe 
and the Valetta which may be disregarded, as it  
did no damage. In  very fact, therefore, the ship 
has not come into collision w ith any other ship, 
and the insured paid something in consequence 
thereof. The insured (the respondents) have 
paid to the owners of the Valetta a large sum 
of money in consequence of the damage to 
her owing to the conjoint bad seaman
ship of the tug and the Niobe, and this is 
sought to be recovered in this suit. I  say, then, 
in  very fact the Niobe did not come into collision 
w ith the Valetta, causing a liab ility  in  the appel
lants, and, according to the ordinary primary 
meaning of the words used, the case is not w ithin 
them. This is agreed. But i t  is said that for 
some reason the primary and natural meaning of 
the words is to be extended, and that we should

hold that there was a collision where there was 
none. I  am at a loss to see why. I  th ink 
that an Act of Parliament, an agreement or 
other authoritative document, ought never to be 
dealt w ith in this way, unless for a cause amount
ing to a necessity, or approaching to it. I t  is to 
be remembered that the authors of the document 
could always have put in the necessary words if 
they had thought fit. I f  they did not, i t  was 
either because they thought of the matter and 
would not, or because they did not think of the 
matter. In  neither case ought the court to do it. 
In  the first case i t  would be to make a provision 
opposed to the intention of the framers of the 
document; in the other case, to make a provision 
not in the contemplation of those framers. Take 
this very case: Can anyone say, that i f  the 
insured had required the insurers to agree to be 
liable for a collision by the tug (and be i t  remem
bered that it  is mentioned that the Niobe was to 
be towed to Cardiff), I  say if  such a requirement 
had been made, can anyone say that the insurers 
would have agreed to i t  without an increase of 
premium — a liab ility  for any towing t i l l  the 
voyage to Singapore was ended P Suppose a suit 
to reform the document by making the insurers 
liable for collisions by the tug, could it  have 
succeeded P

Let me examine the reasons given for adding 
to or altering the meaning of the words used. 
The Lord Ordinary says, if  the collision clause 
is read in the strictest manner he would 
be of opinion that the defender is not liable, 
but he thinks that i t  admits of being read in a 
broader and more comprehensive sense. The 
superlative “  strictest ”  is a difficult word to deal 
with. Is i t  to be read in a way not s tr ic t; i f  so, 
how far short of it?  His Lordship gives his 
reasons ; he says : “  The risk they wished and 
had an interest to cover was liab ility  arising from 
collision for which, as owners of that particular 
ship, they might be liable . . . that the 
defender knew they wished to cover it, and it  
may fa irly be presumed that the clause was 
intended to cover that particular risk.”  I  
respectfully ask, where is the evidence that 
they wished to cover any risk of collision 
beyond what they have expressed, or that 
the defender knew that the pursuers so 
wished P I  firm ly believe that, i f  the tru th  were 
known, neither party had i t  in  mind; and I  
repeat, I  am by no means sure it  would have been 
included for the same premium. The Lord Jus
tice Clerk says: “  In  certain circumstances the 
vessel is looked upon as being part of the tug, and 
the real question here is, whether that view 
applies to such a case as this. I  th ink i t  would 
have been far better i f  the policy had been 
more clearly expressed.”  'With submission, that 
should be not “  more clearly ”  but “  differently ” 
expressed. Nothing can be clearer than i t  is. I t  
is said that to hold as I  do is a “  narrow con
struction.”  I  respectfully deny it. I  do not 
“  construe ”  the words ; I  simply read them, as I  
should “  twice two are four.”  I f  too narrow is 
wrong, so is too wide, which, to my mind, the 
construction (for i t  is a construction) which L 
object to is. His Lordship came to the conclu
sion for the pursuer not without hesitation. 
Lord Young says tho collision was just the sort 
of collision, the possibility of which was contem- 
templated by both sides. I  should suppose, then,
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that he does not agree w ith the Lord Justice 
Clerk that i t  would have been far better i f  more 
clearly expressed. Lord Eutherfurd Clark doubts 
if the pursuer is right. Lord Lee agrees w ith  the 
Lord Ordinary.

I t  is said that the Niobe was, in the contem
plation of the law, one and the same ship with 
the Flying Serpent for all purposes of their 
joint navigation w ith a view to avoid the risk 
of collision. I  respectfully deny it. I  deny that 
i t  is an intendment of the law. L °, Kings- 
down, a most distinguished lawyer, did once use 
the unfortunate metaphor (judges oughtto be very 
careful about using such expressions) that tne 
tug may for many purposes be considered as a 
part of the ship to which she is attached. He 
says “  for many purposes,”  not for all. He 
not say that it  is to be so considered that the 
plain words of a contract are to be misinter
preted. Had he foreseen what use would be 
made of his words he would not have used them. 
These two shall be one. And i t  is said that the 
parties to this suit knew all about this, and con
tracted on the footing of it. This seems to me 
to be a case (too common) in  which there is a ten
dency to depart from the natural primary mean
ing of words, and add to or take from them, to 
hold that constructively words mean something 
different from what they say. I t  introduces 
uncertainty. No case is desperate when 
plain words may be disregarded. I  deprecate 
this in  a ll cases. In  this particular one I  
believe i t  w ill be attended with at least this 
injustice, that the parties did not contemplate 
the case that has occurred, and perhaps would 
have raised the premium if  they had. That they 
did not contemplate i t  I  infer from the words 
they used. Ingenious cases were put in  which 
there might be damage by collision with the 
Niobe without her touching the vessel damaged, 
as where she pushed an intermediate vessel 
against that damaged. I  have no doubt that 
ingenuity might suggest many difficult cases. J- 
oontent myself with dealing w ith the present, 
where the ship did not in any sense come into 
collision w ith any other ship and cause damage. 
I  th ink the judgment should be reversed ; but I  
oppose I  ml,st be in  the wrong, because tour 
fudges of the Court of Session have held 
differently, and three of your Lordships, 1 know, 
w ill hold differently. . . ,

Lord M o r r is .— My Lords: In  my opinion the 
contract must be construed as an insurance 
against risk or liab ility  for payment by collision 
to be incurred by the Niobe while m tow.
the ow ners w ere  b a rg a in in g  for was in  e y
against loss or payment which the Niobe might 
incur by being towed. I  tag
part of the apparatus for moving the sMp N w H  
and that a collision by the tug while so towing 
the Niobe was a collision of the Nwbe withm the 
meaning of the marginal clause of th e P°i * ^ |  
consequently, that the judgment of the Court of 
Session should be affirmed. ,

Interlocutors appealed from  afihme , an 
appeal dismissed with costs.

Solicitors for the appellant, Waltons, o nson, 
and Bubb, for J. and J. Boss, Edinburgh.

Solicitors for the respondents, Lowless and Co., 
for Webster, W ill, and Ritchie, Edinburgh.
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COURT OF APPEAL.

Tuesday, May 12,1891.
(Before Lord H a x s b u r y , L.C., Lord E s h e r , M.E., 

and F r y , L.J.)
Re A n A c t io n  p e n d in g  i n  S c o t la n d  ; B u r c h a r d  

a n d  o th e r s  v. M a c p a r la n e  a n d  o t h e r s ; E x 
parte T in d a l l  a n d  D r y  h u r s t , (a )

APPEAL PROM THE QUEEN’ S BENCH DIVISION.

Practice — Production of documents — Action in  
Scotland—Commission issued against persons in  
England', not parties to the action—6 § 7 Viet, 
c. 82, s. 5.

An action having been brought in  the Court of 
Session in  Scotland with regard to the sale 
of a ship, a commission was issued, on the 
jo in t application of the pursuers and defen
ders, requiring the chairman and secretary 
of Lloyd’s to appear before a commissioner 
in  London and produce the documents in  their 
control answering to certain general descriptions 
in  specifications of documents given by the parties 
to the action. Under 6 Sr 7 Viet. c. 82, s. 5, an 
order was afterwards made at judges’ chambers 
in  the High Court of Justice here ordering the 
chairman and secretary to appear before the com
missioner fo r examination as to the documents 
which Lloyd’s Register of British and Foreign 
Shipping had in  their possession answering the 
descriptions given in  the specifications. This
order was affirmed by the Queen’s Bench Division. 

Held (reversing this decision), that the production of 
documents which may be enforced under the 
statute is only ancillary to the examination of 
witnesses, and that the order here made being 
really one fo r  the discovery of documents in  the 
possession of third persons, not parties to the 
litigation, there was no jurisdiction to make it, 
and it  must be reversed.

THis was an appeal from a decision of tbe 
Queen’s Bench Division (Lord Coleridge, C.J. and 
Mathew, J.) affirming an order made by W right, J. 
in chambers. . _ . .

The action was brought in  the Court of 
Session in Scotland for breach of a warranty 
of a ship called the Lady Octavia, sold by 
the defenders to the pursuers. A t the re
quest of both parties to the action, the Lord 
Ordinary granted a commission to examine certain 
witnesses, and granted diligence against the 
havers for recovery of the documents specified in 
the specifications of the pursuers and defenders, 
to certain commissioners to take the oaths and 
examinations of the havers resident in Germany, 
London, Glasgow, and Edinburgh respectively, 
and receive their exhibits and productions, and 
ordained “  Mr. A. H. Tindall, chairman, and Mr. 
A G. Dryhurst, secretary, of Lloyd’s Eegister of 
British and Foreign Shipping, to appear before 
the commissioner in London and produce any of 
the documents called for, so far as under their

C°The specification of documents called fo r  by  the 
pursuers w a s :

(1) A ll correspondence passing between the defenders 

'  (a) Reported by E. Ma n le y  Sm it h , Esq., Barrister-nt-Law.
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or Barr, their surveyor, or any person on their behalf on 
the one hand, and Emil Padderatz, surveyor at Hamburg 
to Lloyd’s Register of British and Foreign Shipping, or 
any one on his behalf on the other, relating to the con
dition of the vessel known as the Lady Octavia, or the 
surveys of the said vessel in  1889, and in July and 
October 1890, between 1st Jan. 1889 and the date of 
raising this action. (2) A ll correspondence between the 
said Emil Padderatz on the one hand and the London 
office of the said Lloyd’s Register of British and Foreign 
Shipping or any of the officials of the said register 
relating to the said matters prior to the said date. 
(3) A ll reports obtained by, and all communications 
addressed to, the said Lloyd’s Register of British and 
Foreign Shipping or any of the officials of the said 
register in reference to the said vessel during the years 
1889 and 1890. (4) Failing principals, copies, drafts, 
scrolls, or jottings, of any of the above documents are 
called for.

The specification of documents called for by 
the defenders was:

A ll correspondence passing between the pursuers or 
any one on their behalf on the one hand, and Lloyd’s, or 
Lloyd’s Register of British and Foreign Shipping, or W.
H. Tindall, the chairman, and A. G. Dryhurst, the secre
tary, or any one on behalf of or as representing Lloyd’s, 
or Lloyd’s Register of British and Foreign Shipping, on 
the other hand, relating to the vessel referred to on 
record as the Lady Octavia between 1st May 1890, and 
the date of raising the present action.

A  copy of the interlocutor was duly served, 
and the commissioner cited Mr. Tindall and Mr. 
Dryhurst “  to attend to produce the documents 
mentioned in the specifications served upon you, 
and give your oath and examination respecting 
the same on behalf of the pursuers.”

Mr. Tindall and Mr. Dryhurst having refused 
to attend, a summons was taken out at judges’ 
chambers under the provisions of 6 & 7 Yict. 
c. 82, s. 5.

By that statute i t  is provided as follows:
And whereas there are at present no means of com

pelling the attendance of persons to be examined under 
any commission for the examination of witnesses issued 
by the courts of law and equity in England or Ireland, 
or by the courts of law in Scotland, to be executed in a 
part of the realm subject to different laws from that in 
which such commissions are issued, and great incon
venience may arise by reason thereof: Be i t  therefore 
enacted that, i f  any person, after being served w ith a 
written notioe to attend any commissioner or com
missioners appointed to execute any such commission for 
the examination of witnesses as aforesaid (such notioe 
being signed by the commissioner or commissioners, and 
specifying the time and place of attendance), shall refuse 
or fa il to appear and be examined under suoh commission, 
suoh refusal or failure to appear shall be certified by such 
commissioner or commissioners, and i t  shall thereupon 
be competent to or on behalf of any party suing out suoh 
commission to apply to any of the superior courts of law 
in that part of the kingdom within which such commission 
is to be executed, or any one of the judges of such courts, 
for a rule or order to compel the person or persons 
so failing as aforesaid to appear before such com
missioner or commissioners and to be examined under 
suoh commission; and i t  shall be lawful for the court, or 
a judge to whom such application shall be made, by rule 
or order to command the attendance and examination of 
any person to be named, or the production of any 
writings or documents to be mentioned in such rule or 
order.

W right, J. thereupon made an order at chambers 
that Messrs. Tindall and Dryhurst should attend 
before the commissioner at such time and place 
as he might appoint, “  for examination as to the 
documents which Lloyd’s Register of British and 
Foreign Shipping have in their possession answer- 
ingthe description mentionedinthe specifications”  
of the pursuers and defenders “  of process in  the 
said action, and also, that they do respectively

produce to the said commissioner the documents 
mentioned in the said specifications (without 
prejudice to the said W. H. Tindall and A. G. 
Dryhurst’s objections before the commissioner as 
to all or any class of documents or document, or 
to further application by pursuers to a judge in 
any such case).”

This order was affirmed on appeal to the 
Divisional Court (Lord Coleridge, C.J. and 
Mathew, J.).

Mr. Tindall and Mr. Dryhurst appealed.
Sir Bichard Webster (A.-G.), and Oohen, Q.C. 

(James Fox w ith them) for Messrs. Tindall 
and Dryhurst.—No particular documents are 
mentioned, the order practically amounts to one 
for the production of the whole of Lloyd’s books, 
the only restrictive words are that the documents 
relate to the Lady Octavia. But the main point 
is that the statute gives no jurisdiction to make 
such an order. The production of documents 
which can be ordered under the Act is only 
ancillary to the examination of witnesses. Lloyd’s 
are not in any way parties to the action, and this 
is an attempt to force a stranger to an action to 
produce his books. The object is not the proof of 
any particular fact, but i t  is really the getting up 
of evidence which may be useful to the parties to 
the action. I t  is admitted that the only power 
the court has to make such an order as this is 
under 6 & 7 Viet. c. 82, but the order that has 
been made is one merely for discovery, the 
appellants are not really made witnesses, and only 
witnesses can be compelled under this Act to 

roduce documents. Such an order as this cannot 
e made in an English action ; the law has been 

so laid down by the Court of Appeal in a case 
which arose on the somewhat similar words of 
Order X X X V II., rule 7 :

Elder v. Carter, 62 L. T. Rep. N. S. 516; 25 Q. B. Div.
194.

I f  this order be allowed to stand, the Scotch 
courts w ill be able to exercise in England a 
greater power than the English courts can exer
cise in  the case of an English action. They cited 
also

O’Shea v. »Food, 64 L. T. Rep. N. S. 233.
Oorell Barnes, Q.C. and Lyttelton for the 

pursuers in the Scotch action.—The order is not 
merely for discovery, i t  is primarily to call the 
appellants as witnesses, and when called, they w ill 
no doubt be asked to produce the documents. 
They w ill be wanted to prove the handwriting of 
their surveyor, and other matters, as well as being 
required to produce the documents. The order 
has been made by the Scotch court, and therefore 
i t  must in England be deemed as valid according 
to Scotch law. Thé object of the Act is to enable 
the courts in  England to give assistance in 
England to the Scotch courts, and unless some 
conspicuous reason, as of great injustice or 
oppression, is given, i t  is only right that the 
Scotch order should be given its fu ll effect in 
England. The preamble to sect. 5 clearly con
templates diff erences between the laws of England, 
Scotland, and Ireland, and the effect of the 
section is to enable Scotch law to be carried out 
in  England for the purposes of a Scotch action, 
even though i t  is contrary to English law.

Lyttelton for the defenders in the Scotch action.
Lord H alsbdry, L.C.—An action has been 

brought in Scotland in  respect of a contract for
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the sale of a ship by the defenders to the pursuers, 
on the terms that she was to be of a certain 
register at Lloyd’s. She had been surveyed by 
Lloyd’s surveyor and had a certificate of it, ana 
i t  is said that Padderatz, Lloyd’s surveyor at 
Hamburg, was to survey the ship and see i t  s 
would -justify her register. I t  was suggested that 
Padderatz was induced to concur in  a fraud, or o 
perform his duty negligently, and the pursuers 
and defenders have by agreement obtained this 
consent order against the chairman and secretary 
of Lloyd’s Register that they should appear 
before a commissioner in London and pro uc 
any documents under their control answering to 
the descriptions in specifications filven -X 
parties to the action. Now, first, I  find no evidence 
that there are in fact any such documents in 
existence as are suggested to be y 19 '
I f  they are in  existence, they relate to the business 
of th ird  parties, and not to the rights existing 
between the pursuers and defenders. I  hey a 
the correspondence between Lloyd s and Lloyd 
agent, though i t  is true that this correspondence 
took place with reference to the ship which is the 
subject of the action in Scotland. The documents, 
i f  they exist, are Lloyd’s and Lloyd s only. 
Sitting here, I  am bound by a decision of the 
Court of Appeal, and the result of the decision in 
E lder v. Garter (ub i sup.) is that the inquiry now 
is, whether or not this order is one made really tor 
inspection and discovery, or whether i t  is for the 
examination of witnesses in the course of proot 
for the purpose of establishing the facts. I  do 
not know what facts are to be established. I  do not 
know what documents are asked for. I  do not 
know that the parties have any knowledge of any 
particular document or have any knowledge tnat 
any document exists at all, and therefore i t  seems 
to me that i t  is inspection and discovery that they 
want and not proof, and between these two 
things a broad distinction is drawn in  a cases. 
It ' w ill not do to attempt to evade the law by 
adding at the end of the order that the witnesses 
are to be examined in  respect of the documents 
in  their possession answering to the specification 
the real meaning of the order, as I  understand 
it, is that the witnesses are to be e* anj ineT 
whether they have such documents in their 
possession. The addition of those words at the 
end of the order add nothing to the substance of 
it. I f  the real object is discovery, the order 
w ill not be rendered valid by a limitation 
being put in that the order applies simply^ to 
documents relating to a certaiii v^seh and 
simply to documents made in  certain years

m i  am of^pinion that the order cannot stand; the 
Scotch order was obtained by the af^eemcnt ot 
the parties to the action against a thud party, 
who is a stranger to the action. . P , ,
cannot be bound ; to enforce such anorderwould 
be a gross abuse of private r 8 • , . ,
hitherto spoken as i f  this was a 
occurred in  England. On looking a 
Parliament i t  appears to mo that the only^Proce®® 
intended to be enforced is the produc ori of 
documents as ancillary to ^  examination of 
witnesses. I f  there bo any difference on this 
point between the law of England and Scot ar d, 
I  can only say that, sitting here, I  know of none 
unless there be proper evidence of what is the 
Scotch law given by a Scotch advocate. JNo

evidence has been produced here that in Scotland 
such a roving commission would be allowed as 
this which is before us to-day. Speaking tor 
myself, I  do not believe that the power exists 
in the Scotch courts to enforce upon th ird  
parties the production of their documents 
simply to enable the parties to an action to 
ascertain whether the th ird  parties have in their 
possession something which may be useful m 
the action. I  do not believe i t  exists; but, sitting 
here, without any evidence being produced, 1 
know nothing about it. The result seems to me 
to be this, that, looking at the order of the Scotch 
court, and the order made in England in  further
ance of it, we must come to the conclusion that 
the latter is not justified by sect. 5 of 6 & 7 Viet, 
c. 82, and Order X X X V II., r. 7, of the Rules of 
the Supreme Court, as i t  is an order which is 
practically one for discovery, which would not be 
made under the circumstances of the case in  
this country; and I  think, therefore, the appeal 
must be allowed.

Lord E sher, M.R.—In  this case Messrs. I in d a ll 
and Dryhurst are appealing against an order 
made bv Wright, J., under the provisions of b 
& 7 Viet. c. 82, s. 5, and the ground of their- 
objection is that the judge had no jurisdiction 
to make the order. That is the question which 
we have now to determine. That question raises 
nothing but the true construction of sect, b, and 
therefore I  decline to consider any point in  the 
law of Scotland. The order is entitled in the 
matter of 6 & 7 Viet. c. 82,”  and m the matter 
of an action pending in  Scotland between 
B urchard and others v. M acfarlane and others, 
so that the order is made against two persons, 
Tindall and Dryhurst, who have no relation to 
the action whatever. Their only connection with 
the matter is that possibly they may be called as 
witnesses, otherwi-e they have nothing to do 
with the parties in  the Scotch action, they 
object, therefore, to the order as being beyond 
the jurisdiction of the judge, because i t  is made 
on th ird  parties, who have nothing to do w ith the 
action, w ith respect to documents which are their 
sole property and not in  any way the property of 
the parties to the action, lh e y  also say, that 
the order ;s beyond the jurisdiction of the judge, 
because i t  requires them not only to state 
whether there are in  existence such documents 
as are wanted by the parties to the action, but 
also to produce them and allow them to be read 
before i t  has been determined whether these 
documents are or are not evidence m the 
action. What the meaning of this document is 
I  confess I  myself have no doubt. The order is 
that Mr. Tindall, chairman, and Mr. Dryhurst, 
secretary, of Lloyd’s Register of British and 
Foreign Shipping, are to attend before a com
missioner at such time and place as he may 
appoint “  for examination as to the documents 
which Lloyd’s Register of British and Foreign 
Shipping have in  their possession”  answering 
certain descriptions of a very large kind, « and 
also that they do respectively produce to the said 
commissioner the documents mentioned in  the 
said specifications.”  Reading the affidavits and 
the summons, and the order, I  have no doubtU U .O  O U U U U U U O j  — -------------- 7 —

that the effect of them is that the appellants are 
to produce their documents in order that the 
applicants may see and read them. The question 
is, whether such an order is w ithin this Act of
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Parliament. I  am of opinion that i t  is beyond 
the jurisdiction of the judge to make the 
order. I t  is an order made on th ird  parties 
for discovery, and i t  has been absolutely held 
in England that to make such an order is 
beyond the jurisdiction of a judge. I  shall con
sider presently whether under this statute the 
law is not the same. Even supposing that the 
documents had been identified, and the witnesses 
were required to produce them for the purpose 
of being read, not at the trial, but before it, as a 
preliminary to the trial, I  should have said that 
i t  would be beyond the jurisdiction of the judge 
to make such an order. Now, let us see whether 
the same is true on the construction of this 
statute. In  Chancery, before the Judicature 
Acts, no b ill of discovery would have laifl against 
a th ird  person to discover documents in an action 
between other parties in which he had no 
interest. A  subpoena duces tecum requiring a 
person to produce documents i f  he has any 
would be bad, as i t  would put on the witness 
the trouble of looking through what documents 
he had and coming to the conclusion as to what 
was relevant to the inquiry. What is a subpoena 
duces tecum ? I t  is an order from the court 
requiring a person to produce to the court at the 
tr ia l a document alleged to be in his possession. 
He is to produce i t  to the court, not to the 
parties; the parties have no righ t to see the 
document t i l l  i t  has been produced to the court, 
and even then subject to the order of the court. 
When the judge is satisfied that the document is 
evidence, then he may allow i t  to be read. 
Therefore, the suggestion must be that the Act 
of Parliament gives, as against th ird  parties, a 
power which did not exist in any court as against 
them before the Act. Now, the words relied upon 
in this Act are : “  An order for the production of 
any writings or documents to be montioned in 
such rule or order.”  That is as like the words of 
Order X X X V II., r. 7, as can be. That rule 
says: “  The court or judge may in any cause or 
matter, at any stage of the proceedings, order 
the attendance of any person for the purpose of 
producing any writings or other documents named 
in the order.”  How has that rule been dealt w ith ? 
I t  has been held by the Court of Appeal that, 
notwithstanding the largeness of the words, when 
you come to consider what was the purpose of 
the rule, and that to read i t  according to the 
largeness of the words would enable the parties 
to the case to do that which they could not do 
before either at law or in equity, that that was 
not the meaning of the rule, and the Court held 
at once that such an order could not be made 
against a person who was not a party to the 
action. So far as to Order X X X V II., r  7. That 
judgment is binding on this court, and in my 
opinion is clearly right. Now, coming to sect. 5 
of this Act of Parliament, which is an analogous 
enactment, the question is whether we are not 
compelled to hold the same. I t  seems to me that 
the statute applies to an order for the examina
tion of a witness under a commission as though 
at the tria l, the effect of the examination before 
the commissioner being the same as though 
i t  took place before the judge at the tria l 
of the action. Where there is an order that 
a witness is to be examined before a com
missioner, it  is under the same circumstances as 
would arise i f  he were examined at the tria l, and

the order that may be lawfully made is for the 
attendance for examination as a witness as i f  he 
were at the t r ia l ; the production of any writings 
or documents to be mentioned in  the rule or 
order which may be made for his attendance and 
examination is only equivalent to saying that he 
must bring the writings or documents as he 
would bring them with him on a subpoena duces 
tecum. Here that is evaded. The order is for 
discovery before examination, instead of for 
production on examination. The moment i t  is 
admitted that he is a th ird  person and in 
possession of the document, not as the agent of 
either party, you are asking him to produce the 
document, not to the court for the purpose of the 
court exercising a discretion over it, or deter
mining the legal right, but that i t  may be shown 
to the parties who, until the matter has been 
determined by a judge, have no right whatever 
to see it. I t  seems to me, therefore, that the 
case is outside the Act of Parliament, and the 
learned judge had no jurisdiction whatever to 
make the order appealed against. The appeal 
must be allowed.

F r y , L.J.—The circumstances of this case are 
fraught w ith suspicion, but I  base my judgment 
not on that, but on the ground that, as i t  seems 
to me, such an order as this cannot be made 
under the Act of Parliament. The order is 
obviously to my mind one merely for the purpose 
of discovery. An examination as to documents 
means as to the possession of the documents, as 
to what documents are in the custody of the 
person examined, and as to the description of 
them. That seems to me to be the natural 
meaning of the order. On reference to the 
specifications, to which the order also refers, my 
conclusion is strongly affirmed, because the docu
ments are not clearly indicated there, but the 
witness is required to determine whether docu
ments relate to the particular vessel, and the 
intention apparently is that the society of Lloyd’s 
Register shall go through all the documents in 
their custody or power that have passed between 
themselves and their agents to ascertain whether 
they have anything to do w ith this vessel. The 
citation is to the same effect, and there is no 
evidence that Mr. Tindall or Mr. Dryhurst are 
persons who could give any evidence with regard 
to the facts which were in controversy between 
the parties in this action. Therefore, I  have no 
doubt that the order really is that Mr. Tindall 
and Mr. Dryhurst are to come before a commis
sioner in order to make discovery of documents. 
I t  is analagous to a b ill of discovery against a 
mere witness. Is such an order w ithin the statute 
6 & 7 Viet. c. 82 ? In  my judgment i t  clearly is 
not. That statute enables the court in England, 
or Scotland, or Ireland, to direct a commission 
for the examination of witnesses; that is to say, 
persons who are able to bear testimony with 
regard to issues in  controversy between the 
litigant parties. I t  does not mean that they may 
be examined with regard to the possession of 
documents which may be relevant to the contro
versy between the parties. That observation 
governs, in my opinion, the whole of the section, 
and I  think the words at the end, “  for the pro
duction of any writings or documents to be 
mentioned in such rule or order,”  are only 
ancillary to the examination of witnesses. The 
words may enable the parties to require the pro-
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duction of the documents which the witness 
produces as a witness, hut they can not for one 
moment be stretched so as to enable anyone to 
obtain discovery against a witness.

Mr. Lyttelton put forward a very ingenious 
argument indeed, which was this. He said that the 
law of Scotland must govern the Scotch commis
sion in England, and the law of England must 
govern the English commission in Scotland, and it 
the law of Scotland enables you to get discovery 
against a witness in Scotland, you must be able 
in England to obtain discovery from the witness. 
There are two answers to that. In  the first place,
I  do not th ink that is the true meaning of the 
clause, but even if  i t  were there is no evidence 
at all before us that by Scotch law discovery can 
be obtained against a witness. I f  that were the 
Scotch law, i t  must be borne in mind that the 
English court must exercise a discretion. 1 say, 
without hesitation, that i f  I  were judge at cham
bers I  would never make an order which enabled 
a Scotch commission in England to obtain dis
covery from a mere witness. Therefore, I  nave 
no doubt that even i f  Mr. Lyttelton was right in 
his contention, and the law of Scotland is that 
which, he suggests, ought to be gathered from 
this consent order, an English court Bhould not 
follow i t  in granting discovery against a mere 
witness. Now i t  is to be observed that by the 
law of England i t  is impossible to obtain discovery 
against a witness. In  the old Court of Chancery 
you might maintain a b ill for discovery, but i t  
was necessary to show the interest of the plaintiff 
in the documents to be discovered, the interest of 
tbe defendant in the documents to be discovered, 
and the right of the plaintiff as against the defen
dant to the production of the documents that 
were discovered. Without that, the b ill was 
demurrable. I t  is obvious no such b ill could ever 
lie against a witness. In  the same manner with 
regard to a subpoena duces tecum. You could 
never call on a witness to ascertain whether 
documents related to the particular matter m 
controversy. That case came before Page-Wood, 
Y.C. in 1860, in Lee v. Angus (14 L. 1. iiep. 
N. 8. 324; Law Rep. 2 Eq. 69), where a subpoena 
duces tecum was served upon a witness which de
scribed the particular documents, and then went 
on to direct him to produce all other documents 
in his possession or power in any wise relating to 
certain matters in question. I t  was held that as 
a subpoena duces tecum i t  was bad, being in  lac 
h ill of discovery against a witness. Then again, 
under Order X X X V II., r. 7, the same observation 
applies. That rule is undoubtedly conceived m 
very wide language. I t  came before the Cou 
Appeal in the recent case of Elder v. Carte ( 
sup), and the court took the view that, as there is 
no right to discovery against a witness, owever 
Wide the language of the order may be, there was 
no power to get the relief sought for. I t  appears 
to me that i f  we were to give the slightest coun
tenance to this proceeding we should be doing a 
great injustice. I t  has been said, and not without 
justice, that i t  is a remarkable thing that A., y 
making a series of false statements agams ., 
and putting them cn the back of a w rit or calling 
them a statement of claim, may obtain inspe 
of the books of B. That is the law, but i t  has 
never yet been carried to this extent that• J  
making a statement against B .,A . can obtain 
discovery of the books of C. This is an attempt

V ol. V I I . ,  N. S.

to carry i t  to that extent, and therefore in  my 
judgment i t  ought to fail. Appeal allowed.

Solicitors for the appellants, Parker, Garrett, 
and Parker.

Solicitors for Burchard, Thomas Cooper and Co, 
Solicitors for Macfarlane, Nisbet and Hinds.

June 22, 23, and July 30,1891.
(Before B in d l e y , E r y , and L opes, L.JJ.)

H ic k  v. R o d o c a n a c h i, S ons, a n d  Co. a n d  
o th e r s . (a)

APPEAL PROM THE QUEEN’S BENCH DIV IS ION. 

Charter-party—'Cesser clause—P ill  ̂  of lading- 
Demurrage—Delay caused by strikes—Liability 
of consignees of cargo—Lex non cogit ad impossi- 
bilia.

Where the length of time fo r discharging a ship is 
not specified in  the contract of carriage, and i t  is 
therefore the duty of the consignee to discharge 
within a reasonable time, such time is to be 
measured not merely by what is the usual and 
customary time under ordinary circumstances, 
but by what is a reasonable time m the circum
stances actually existing at the port of discharge, 
and, therefore, i f  during the discharge circum
stances arise which, through no fau lt of the 
consignee, delay the discharge (such as a strike) 
the shipowner is not entitled to demurrage.

A charter-party provided that a vessel therein named 
should proceed to a port in  the Sea of Azof, and 
having there loaded a cargo of wheat should pro
ceed to a port in  the United Kingdom to discharge ; 
that the freighters' liability should cease when 
the cargo was shipped, the owner or his agent 
having an absolute lien on the cargo fo r freight, 
dead "freight, demurrage, and lighterage at the 
port of discharge; and that the 1885 bill of ’ lading 
should be used under the charter, and its con
ditions form part thereof. .

The master signed bills of lading m the form pre
scribed by the charter, but they contained no reje- 
rence to the charter, nor any clause which would 
relieve the consignees of the cargo from loss to 
the ship occasioned by strikes; but it  was pro
vided that the goods were to be applied fo r within 
twenty-four hours of the ship's arrival, otherwise 
the master was to be at liberty to put into lighters 
or land the same at the risk and expense of the 
owners. ^

The vessel arrived in  London on the 14ttli Aug., 
and the discharge of the cargo proceeded from the 
15th down to the ‘20th, when a strike occurred 
among the dock labourers, who were employed by 
the consignees of the cargo to discharge the vessel. 
In  consequence of the strike the discharge of the 
vessel was not completed until the 18th Sept. 
The shipowner sued the freighters and the con
signees of the ccsrgo fo r demurrage and damages 
fo r the detention of the vessel.

I t  was decided by Mathew, J. (7 Asp. Mar. Law 
Cas. 23 ; 64 L. T. Rep. N. 8 .138) that, under the 
cesser clause above set out, the liability of the 
freighters ceased upon the arrival of the vessel at 
the port of discharge; but that the consignees of 
the cargo were liable fo r the loss occasioned by 
the detention of the vessel, as they had not dis-

i (a) Hoported by E. A. Bcbatchley, Esq., Barrlster-at-La-vr.
0
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charged the vessel within a reasonable time. The 
consignees appealed.

Held (reversing the decision of Mathew, J.), that, 
although the consignees were bound to discharge 
within a reasonable, time, they had done a ll that 
they could do under the circumstances, and the 
maxim Lex non cogit ad impossibilia applied; 
that reasonable time meant reasonable in  ordi
nary circumstances, not in  extraordinary circum
stances beyond the consignees’ control; and that, 
as the delay was not caused by the consignees, or 
their agents or servants, they were in  no default.

T his action was brought by the p la in tiff, the 
owner of the s.s. Derwentdale, to recover from  
the defendants the sum of 7211. 7a. as demurrage 
and damages fo r the detention of tha t vessel.

By a charter-party dated the 18th June 1889, 
and made between the plaintiff, as owner of the 
Derwentdale, of the one part, and the defendants, 
Rodocanachi, Sons, and Co., freighters, of the 
other part, i t  was provided that the steamer 
should with all convenient speed proceed to Con
stantinople, and as there ordered to a safe port in 
the sea of Azof, and there load always afloat 
from the factors of the freighters a fu ll and 
complete cargo of wheat, and being so loaded 
should therewith proceed to a safe port in the 
United Kingdom and there deliver always afloat, 
&c. The cargo was to be brought and taken 
from alongside the steamer at the freighters’ 
expense and risk, but the crew were to render all 
customary assistance in hauling lighters along
side. Twelve running days, Sundays excepted, 
were to be allowed the freighters ( if the steamer 
were not sooner despatched) for sending the cargo 
alongside and unloading, but in  no case should 
more than six running days, Sundays excepted, 
be allowed for unloading, and ten days on de
murrage over and above the lay days at 4d. per 
ton on the steamer’s gross register tonnage per 
running day. The freighters’ lia b ility  on the 
charter was to cease when the cargo was shipped 
("provided the same was worth the freight, dead 
freight, and demurrage, on arrival at the port of 
discharge), the owner or his agent having an 
absolute lien on the cargo for freight, dead 
freight, demurrage, lighterage at port of dis
charge, and average. The 1885 b ill of lading was 
to be used under the charter, and its conditions 
were to form part thereof.

The Derwentdale duly proceeded to Constanti
nople, and was from there ordered to Taganrog, 
where she was loaded w ith a cargo of wheat in 
bulk by the defendants, Rodocanachi, Sons, and 
Co.

The master of the vessel signed and delivered 
to the defendants five bills of lading for the 
cargo in  the form prescribed by the charter- 
party.

The bills of lading contained no reference to 
the charter-party, and no time was stipulated 
for the discharging the cargo, nor did they con
tain any exemption which would relieve the con
signees of the cargo from loss occasioned by 
strikes.

They did, however, state that the goods wore 
to be applied for w ithin twenty-four hours of the 
ship’s arrival and reporting at the Custom-house ; 
otherwise the master or agent was to be at 
liberty to put into lighters or land the same at 
the risk and expense of the owners of the goods.

The bills of lading were duly indorsed by the 
defendants Rodocanachi, Sons, and Co., to the 
defendants Raymond and Reed.

The Derwentdale arrived in  London on the 14th 
Aug. 1889, was reported at the Custom-house on 
the same day, and on the morning of the 15th 
began to discharge her cargo. This continued 
until the 20th, when the dock labourers employed 
by the defendants Raymond and Reid to dis
charge the vessel struck. The labourers continued 
out on strike un til the 16th Sept, when they 
resumed work, and the discharge of the vessel 
was completed on the 18th Sept.

The cargo was thus received by the consignees 
upon three days before the strike, and upon three 
days after i t  had concluded.

On behalf of the defendants Rodocanachi, Sons, 
and Co., the defence was set up that their liab ility  
for demurrage or for damages for detention of 
the vessel ceased under the charter-party when the 
cargo was shipped.

The defendants Raymond and Reid pleaded 
that the delay was caused by the plaintiff not 
performing his part of the discharge, and in the 
alternative that the strike of the dock labourers 
caused the delay in  the discharge of the vessel, 
and that these defendants were not liable, such 
delay being beyond their control.

The action came on for tr ia l before Mathew, J., 
sitting without a jury, on the 10th and 11th Feb. 
1891.

I t  was decided by Mathew, J. (7 Asp. Mar. Law 
Cas. 23 ; 64 L. T. Rep. N. S. 138), that, under the 
cesser clause of the charter-party above set out, 
the liab ility  of the defendants Rodocanachi, Sons, 
and Co. ceased upon the arrival of the vessel at 
the port of discharge; but that the defendants 
Raymond and Reid were liable for the loss occa
sioned by the detention of the vessel, as they had 
not discharged the vessel within a reasonable time.

From that decision the defendants Raymond 
and Reid now appealed.

S ir Richard E. Webster (A.-G-.) and Bucknill,
Q.C. (Leek w ith them) for the appellants.—’There 
are two points raised by this appeal. The first 
point is, that on the true construction of the b ill 
of lading, apart from any other consideration, the 
appellants are under no liab ility  for demurrage. 
The 67th section of the Merchant Shipping Act 
1862 gives power to the shipowner to enter and 
land goods, in  default of entry and landing by the 
owner of the goods, after seventy-two hours, i f  no 
time for delivery of the goods is expressed in the 
charter-party or b ill of lading. Here, however, 
the time is restricted to twenty-four hours. 
According to the express terms of the b ill of lading 
the master, or agent, should, under the circum
stances, have exercised the liberty thereby con
ferred on them of putting the cargo into lighters 
or landing the same at the risk and expense of 
the owners. Under a provision of that kind a 
shipowner has always the right, i f  there is delay, 
to put the goods out himself, and he has a lien 
thereon for his costs and charges incurred in  so 
doing. Not having exercised the righ t so given 
to him, the shipowner in this case has no cause of 
action against the appellants. If, however, the 
court is against the appellants on that point, then 
the second point turns upon the question whether 
the demurrage caused by a strike is a burden to 
bo horno by ono of tho parties or by both. We
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submit that each party ought to bear the loss 
occasioned by vis major under circumstances 
where the only contract is to discharge the cargo 
w ithin a reasonable time. The b ill of lading con
tains no stipulation w ith regard to the time w ithin 
which the discharge of the cargo is to take place. 
Then what is the contract to be implied m such a 
b ill of lading P We say that the contract here 
was that the appellants would, on the arrival o 
the vessel at the port of discharge, having regard 
to all the circumstances which might happen, use 
all due and reasonable care and diligence to 
the cargo away, and they were not bound to do 
more than th a t; and that “  reasonable time 
means reasonable, having regard to all the event 
which happen:

Ford v. Cotesworth, 3 Mar. Law Cas. 0  S. 190,468;
23 L. T. Rep. N. S. 165; L. Rep. 4 Q. B. 127 ;

PoetUthuiaite v. Freeland 42 L . T. Rep- N. S. 845 ;
4 Asp. Mar. Law Cas. 302 ; 5 App. Cas. 59J .

Taylorv. (heat Northern Railway Company, L. Rep.
1 C P 385 • oo

Briddon v. Great Northern Railway Company, 32
L. T. Rep.N. S. 94; 28L. J. 51, Ex.

The delay in  taking away the cargo not being 
through the fault of the appellants, i t  is not a 
delay to take away w ithin a reasonable tuna i Iie 
recent case of Budgett v. Binnington (63 L. i .  Rep. 
N. S. 493, 742 ; (1891) 1 Q. B. 35) shows that a 
difference exists between delay in  time and 
reasonable time. They referred also to

Burmester v. Hodgson, 2 Camp. 488;
Paradine v. Jane, Alleyn, 26, 27; _  _
Kay V. Field, 46 L. T. Rep. N. S. 630 ; 47 L. T. Rep.

N. S. 423 ; 8 Q. B. Div. 594; 10 Q. B. Div. 241,
4 Asp. Mar. Law Cas. 526, 588;

Porteous v. Watney, 4 Asp. Mar. Law Cas. 34;
89 L. T. Rep. N. S. 195 ; 3 Q. B. Div. 534.

J. Gorell Barnes, Q.C. and Robson for the 
respondent.—As regards the first point taken by 
the appellants—viz., on the construction m l®  
b ill of lading—we submit that the clause referred 
to is not applicable to the present case, as the 
cargo had, according to the evidence, actually 
been applied for w ithin the twenty-four hours of 
the vessel’s arrival at the Custom-house, 
event which gave rise to this case is not one 
which is w ithin that provision, as i t  occurred m 
the course of the delivery of the cargo. after the 
same had been applied for. fihen as regards the 
second point, our contention is, that the appel
lants are liable for the delay m unloading the 
cargo caused by the strike, as the absolu &  
tion was cast upon them of discharging 1 
a reasonable time. The consignee of a cargo has 
to take i t  out of the vessel, and substantmlly he 
runs all the risks of the port of discharg . 
bound to watch for the arrival of the shlP- hven 
in  a great port like that ot London the con
signee is bound to know when the ship amves. 
He must be ready on the ship’s arrival to dis- 
charge the cargo, and must provide h ,
all the facilities for that discharge , ,
excuse himself on the ground that he is unable 
to obtain those facilities at a reasonable price. 
The shipowner cannot be expected to n 
is the exact condition of the labouring classes m 
each port to which his ships are sent. y
be bound to make himself acquainted w ith the 
geographical features, but not the social and 
industrial conditions, of the various P 
the world. But merchants and consignees at

their respective ports do know those conditions, 
and therefore the obligation is cast ppon them.
In  this case i t  is substantially a question of price 
of the facilities for discharging the cargo, lh e  
consignee of a cargo is aware of an impending 
strike. He knows the signs, and he can make 
arrangements to enable him to fu lfil the obliga
tion under his contract. [ L in d le y , L .J .— Y ou 
say i t  comes to this, that what is a “  reasonable 
time ”  depends on the obligation cast on the con
signee, and that the unforeseen risks of the port 
fa ll on those who have to find the labour,] Yes, 
that is so. The consignee must bear all the risks 
of the port. The shipowner does not object to 
the risks he takes so long as he can insure against 
them. But how can he insure against a strike of 
which he knows nothing, and which may occur 
thousands of miles awayP A  shipowner can 
insure against almost anything he chooses, pro
vided that he pays the premium required. But 
how can the premium for an insurance against 
strikes be determined ? To throw upon the ship
owner a risk which he cannot anticipate and 
against which he cannot insure, but against 
which the consignee can insure, would be mani
festly unjust. In  numerous charter-parties the 
exception as to “ strikes”  is expressly inserted 
rFitY j j ' j ,—I  am not certain that a strike is 
not an ordinary incident of the port. L opes, L J . 
—Is an earthquake an ordinary incident. In  
some places they occur every day.] As to what 
is a “ reasonable tim e”  we rely on the judg
ments in

Wright v. New Zealand Shipping Company, 4 Asp. 
Mkr. Law Cas. 116; 40 L. T. Rep. N. S. 413; 4 Ex, 
Div. 165.

TLin d le y , L. J.—I  th inkthat there is some difficulty 
in  reconciling Wright v. New Zealand Shaping 
Company w ith  Podlethuxrite v. Freeland (ubi 
sup.). The former case is in your favour. But 
i t  is a startling proposition that there may be an 
implied obligation to do something which may 
be impossible. F ry, L.J. W ill ^ e  law_ ever 
imply a contract to do anything which is im 
possible P] So far as Postlethwaite v. Freeland 
(ubi sup.) goes, i t  does not seem to qualify the 
decision in  Wright v. New Zealand Shipping 
Company (ubi sup.). That case is in  the respon
dent’s favour on principle, and is not, we submit, 
overruled by Postlethwaite v. Freeland (ubi sup.). 
The judgment in  Burmester v. Hodgson (ubi sup.) 
does not in the least touch the present case. 
Cases relating to the liab ility  of common carriers, 
such as Taylor v. Great Northern Railway Com
pany (ubi sup.) and Briddon v. Great Northern 
Railway Company (ubi sup.), are altogether dis
tinguishable. A  carrier has to deal w ith existing 
circumstances. A ll the difficulties likely to arise 
are in the contemplation of the parties at the 
time of entering into the contract. Cases 
turning upon the risk of finding a berth for a 
ship—such as The Carisbrook (64 L. T. Hep. N. S. 
843 • 6 Asp. Mar. Law Cas. 507; 15 P. Div. 98), 
following Davies v. M ‘ Veagh (41 L. T. Rep. N. S. 
308; 4 Asp. Mar. Law Cas. 149 ; 4 Ex. Div. 265)— 
are ’not perhaps precedents, but are valuable as 
showing what the feeling of the courts has been as 
regards shipowners and consignees. A ll these cases 
have been wrongly decided i f  the appellants’ con
tention here is right. We submit, therefore, that 
on the whole current of authority the decision of
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Mathew, J. was right and should he affirmed. I t  
would raise an enormous amount of difficulty in  
the construction of documents of this nature i f  
this court departs from what we submit is the 
proper rule of law on the present point. They 
referred also to

Barker v. Hodgson, 3 M. & S. 267 ;
Adams v. Royal M a il Steam Packet Company, 5 

C. B. N. S. 492 ;
Kearon v. Pearson, 7 H. & N. 386 ;
Rodgers v. Forrester, 2 Camp. 483 ;
Burmester v. Hodgson, 2 Camp. 483;
H i l l  v. Idle, 4 Camp. 327 ;
B ligh t v. Page, 3 Bos. & Pull. 295, note;
T ille tt and Co. v. Cwm Avon Works Proprietors, 2 

Times L. Hep. 675 ;
Cunningham v. Dunn, 3 Asp. Mar. Law Cas. 595;

28 L. T. Eep. N. S. 631; 3 C. P. Div. 443;
Thiis  v. Byers, 84 L. T. Eep. N. S. 526; 3 Asp.

Mar. Law Cas. 147 ; 1 Q. B. D iv. 244;
The Clan Macdonald, 5 Asp. Mar. Law Cas. 148;

49 L. T. Eep. N. S. 408; 8 P. Div. 178 ;
Fowler v. Knoop, 40 L. T. Eep. N. S. 180; 4 Asp.

Mar. Law Cas. 68; 4 Q. B. Div. 299;
Nelson v. Dahl, 4 Asp. Mar. Law Cas. 172, 392; 

41 L. T. Eep. N. S. 365; 12 Ch. Div. 568.
Bucknill, Q.C., in  reply, referred to 

Grant v. Coverdale, 9 App. Cas. 470 ; 5 Asp. Mar. 
Law Cas. 74, 353;

.Hudson v. Ede, 16 L. T. Eep. N. S. 698 ; 18 L. T. 
Eep. N. S. 764; L. Eep. 2 Q. B. 566; L. Eep. 3 
Q. B. 412 ; 3 Mar. Law Cas. O. S. 114.

Our. adv. vult.
July 30.—The following written judgments were 

delivered:—
B in d le y , L. J.—This is an action arising out of 

the strike at the London Docks in August and 
September 1889. The plaintiff is a shipowner, and 
he has sued the defendants for their wrongful 
detention of his ship. The defendants Eodocanachi 
and Co. are sued on the charter-party, but by a 
clause in  i t  their liab ility  ceased on their loading 
a fu ll and proper cargo of sufficient value to 
cover freight, dead freight, and demurrage. This 
olause protected them, and judgment was given 
for them, and from that judgment there is no 
appeal. The other defendants, Eaymond and Eeid, 
are sued on the bills of lading as consignees of 
the cargo who have made default in unloading. 
Judgment has been given against them, and from 
that judgment they have appealed. By the 
charter-party the p la in tiff’s ship was to go to the 
Sea of Azof, there load a cargo of wheat, and 
bring that cargo to London. Freight was to be 
paid on unloading and delivery of the cargo. 
Twelve running days (Sundays excepted) were 
allowed for loading and unloading, but not more 
than six for unloading, and there was provision 
for ten days’ demurrage over the lay days at 4d. 
per ton. The bills of lading were in the form 
known as the “  General Produce, Mediterranean, 
Black Sea, and Baltic Steamer B ill of Lading, 
1885.”  Bills of lading in  this form contain no 
reference to the charter-party and contain no 
express lim it of time within which the cargo is 
to be unloaded. They contain clauses which are 
relied upon as lim iting  the remedies of the ship
owner as against the consignees of the cargo even 
i f  they are in  default in  unloading.

The questions raised by the appeal are therefore 
two—viz., (1) were the consignees in default in  not 
unloading sooner than they did, and (2) assuming 
that they were, do the clauses in  question relieve 
them from liab ility  to damages P In  order to deter

mine these questions i t  is necessary to refer to 
the terms of the b ill of lading and to the events 
which happened. The b ill of lading is in  the 
ordinary form, and there are one or two clauses 
which I  w ill read. I  need not read that which 
is common to all of them, but the clauses which 
are important are as follows : “  The goods are to 
be applied for w ithin twenty-four hours of ship’s 
arrival and reporting at the Custom House, 
otherwise the master or agent is to be at liberty 
to put into lighters or land the same at the risk 
and expense of the owners of the goods. . . .
The master or agent shall have a lien on the 
goods for freight and payments made, i f  any, or 
liabilities incurred in respect of any charges 
stipulated herein to be borne by the owners of 
the goods.”  I  do not th ink that there is any
thing else of importance. The events which 
happened were as follows ;—The ship arrived at 
M illwall on the 14th Aug. 1889, and the consignees 
dulv demanded delivery of the cargo. On the 
16th they sent barges to receive the cargo, and 
on that and the two following days the unloading 
proceeded w ith due despatch. On the 20th the 
dock labourers struck; on the 23rd the lighter
men struck; on the 26th the strike became 
general, and it  lasted until the 16th Sept. A fter 
that date the unloading proceeded with all due 
despatch. Notwithstanding the strike, the ship’s 
crew were able and w illing to do such part of the 
unloading as had to be performed by the ship
owner, and i t  is to be taken as proved that the 
pla intiff was in no default. I t  is also established 
that the defendants did all they could under the 
circumstances, and that, unless they are liable 
for the consequenoes of the strike, they were 
also in no default, Eeturning now to the two 
questions raised by the appellants, i t  w ill be 
convenient to dispose of the second before con
sidering the first, which is much the more diffi
cult of the two. Assuming the consignees to 
be in default, i t  is contended by them that 
they are relieved from all obligation to pay 
damages occasioned by their default by reason 
of those clauses in  the b ill of lading which 
empower the master to put the cargo ashore at 
the risk of the owner, and which give the master a 
lien on the cargo for all money payable by its 
owner to the owner of the ship. But these clauses 
are obviously inserted in the interest and for the 
benefit of the shipowner, and they give him an 
additional remedy for the recovery of what is 
due to him, and not a remedy in substitution for 
any which he would have apart from these clauses. 
The master is under no obligation to land the 
goods and assert his lien instead of allowing the 
consignees to land them and leaving him to be 
sued for the payments he ought to make. The 
master is empowered to do this, but he is under 
no obligation to exercise the power. He is the 
person to decide whether he w ill exercise i t  or 
not. Moreover, the right given to the master by 
the clause in question to land the goods is only 
conferred upon him in the event of the goods not 
being applied for w ithin twenty-four hours of 
the ship’s arrival and reporting at the Custom 
House; but in this case tne goods were applied 
for in the stipulated time. The event, therefore, 
in  which the master had a righ t to land a cargo 
under this clause never happened. Upon these 
grounds i t  is impossible to hold the defendants 
relieved from liab ility  by the clauses in question.
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This brings me to the first of the Q 
raised on the appeal—viz., the liab ility  o 
signees for the delay caused, by the st • 
order to determine this question i t  is ne° ■ ^  eg 
ascertain exactly what obligation the c ' 
of the cargo were under to the shipow - 
respect to the discharge of the cargo, an P 
ticular w ith reference to the time w it . .. 
the consignees were bound to accept '
I t  is the duty of the consignee to tak0 h g 
from the master when he has done his P sneci- 
unloading. No time for unloading bei g P 
fied, the obligation of the defendant ?n
delivery was that which is implied y ’ 
other words, a reasonable time. Bp 
not solve the difficulty. The questmns still re 
main—What is a reasonable time ? H  
be ascertained? Is i t  to be iascertaiired with 
reference to what is usual, and can t
and provided for, or w ith reference t  , p
which actually happen, whatever th y y 
The defendants did all they could under the 
circumstances which happened. Were J
to do more? I t  might be naturally expected
that those questions would by this time - y 
settled one way or the other by authority, but 
this is by no means the case. The ■ T|„
sions are difficult to reconcile, and the °P I  
of eminent judges are by no means m a • 
The view that a reasonable time means re- 
able, having regard to the events which ac ua y
happen, is supported by considerable authori y. 
For example, in Taylor v. G r e a t  NortUrn Bail- 
way Company (L. Bop. 1 C. P. *18o) i t  wa 
that a railway company, as a carrier o g . ’
was bound to deliver them in  a reasonable time, 
but was not liable for delay caused by a. " loc 
its line for which i t  was not responsible ime 
block was occasioned by the breakdown o . 
belonging to another company which had runn g 
powers over the defendants line. E rie,, ' ' • 0
said: “ When, as in the present case, therem ^  
express contract, there is an implie 
deliver w ithin a reasonable time, an can
to mean a time w ithin which  ̂ „  r^j1(J
deliver using all reasonable oxer • 
other judges in that case took Court
This was also the view taken hot ,
of Queen’s Bench and the Court of Exchequer 
Chamber in  Ford v. Cotesworth( • ^

f  i  “ S',? if " « "  tSl
land (42 L. T. Bep. N_._S. 845; 4 Asp- Mar. 
Law Cas. 302; 4 Exch. Div. 1 > , Pwhich
599). In  Ford v. Cotesworth (uU y  " V .  
was an action on a charter-party, q
tion was that the cargo was to be deliver 
in the usual and customary manner but notb in j
was said about time. Owing , ! „ £ in the
bombardment the cargo “ "^C ch a rte re r was not
usual time. I t  was held that the c
liable for the delay. The fu ll import ffitlnscascean
only be appreciated by attending t  ^ h  and tQ
up by Oockburn, C.J. (L. Bep. 4 b! -judgment 
the argument for the plaintiff an h Chiei Justice, 
and to the ultimate decision. Ihe rpserved
as appears from the report in 4 ^  o£
the question for the court .asi to. the 
the defendants under the °bar P j
murrage for the time during which the^ship lay 
at her berth, but could not unload owing to tne

refusal of the authorities to allow the cargo to 
be landed. And ho directed the ju ry  that, the 
, . . .  rt v being silent as to the time for 

unloading, there arose an implied contract on 
the part of the freighter to unload and discharge 
w ithin a reasonable time, and therefore, i f  there 
was any unreasonable delay m unloading the 
oriynmid discharging the ship the plaintiffs were

e S i  to a v e r lc t - th a t  the question whether 
?he time occupied was reasonable or unreason- 

1 vfp indeed w ith reference to the
mean! and facilities Available at the port and to 
the regulations and course of business at the 
Dort Then he goes on thus : “  And there would 
be a point of law whether this case was to be 
decided w ith reference to the orumary state of 
things at the port or whether any extraordinary 

■ „..mafnnres that prevented the unloading 
might be taken into account. The first question 
for\,he ju ry  was whether, looking at the ordinary
^ate of1t h | g s 3 o X g ~

unr^sO Tiabffi" d e la ^ e h h e ^ b e fo re ^ tto  ^Jo a d te g

T b .t -ffim ed by ‘ i l f S T ^

alike and each used reasonable diligence m per 
his nart of the contract, each performed 

he o X  o b C tio n  he was under, and, conse- 
auentlyjthe action could not be maintained. I t  
q m IJ  nhserved that the decision did not pro- 
wlU, t he ground that both parties were
eaua ll/in  deiauft, and that neither could com- 
X n  of the other, but upon the ground that 
Tildther Dartv was in  default, which is saying, in 
other words,^that there was no default on the part 
of the defendants. The judgment o fH artm  B in
the Exchequer Chamber (L. Bep. 5 Q. B. 548) is 
Is explicit on this point as is the judgment of 
the Court of Queers Bench. In  Postlethwaite 
v Freeland (uU sup.) a shipowner sued a char
terer for not “  discharging a cargo w ith all des
o r b  according to the custom of the port, which 
the charterer had agreed to do. The point raised 
in the present case did not there arise, but the 
case is valuable for the observations made in  it  
on Ford v. Cotesworth (uh  sup.) and on Wnght v.
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New Zealand Shipping Company (40 L. T. Bep. 
N. S. 413; 4 Ex. Div. 165), which I  w ill refer 
to presently. Thesiger, L.J. (in 4 Ex. Div. 160) 
understood Ford v. Cotesworth (ubi sup.) as esta
blishing that where no time for unloading is 
mentioned “  the law implies a contract that 
each party w ill use reasonable diligence in per
forming that part of the delivery which, by 
the custom of the port, falls on him.”  Lord 
Blackburn expressed the same view in 5 App. 
Cas. 621. His observations are the more valu
able as they remove all doubt as to the meaning 
of the expression “ reasonable time under the 
circumstances,”  I t  is clear that he meant under 
the circumstances which existed at the time of 
unloading, and Lord Selborne, I  think, so under
stood him in the passage in  5 App. Cas. 608. Bur- 
mester v. Hodgson (2 Camp. 488) was referred to in 
all these cases, but does not throw much ligh t on 
the question. I t  was an action by a shipowner 
against the holders of a b ill of lading for delay in 
unloading a cargo of wine in  London. Nothing 
was said about time, but Sir James Mansfield held 
that there was an implied agreement to unload in 
the usual and customary time for unloading wine 
in  London. The delay arose from the crowded 
state of the docks, which prevented the unloading 
of the ship in her turn into the bonded warehouses 
which was the customary way of unloading. 
Assuming the Chief Justice to have been right 
as regards the agreement to be implied, the rest 
followed; but the general proposition that where 
no time was fixed for unloading i t  is the char
terer’s duty to unload in  the usual and customary 
time was emphatically denied by the Court of 
Queen’s Bench in Ford v. Cotesworth (ubi sup.), 
and again by Lord Blackburn in Postlethwaite v. 
Freeland (ubi sup.). This is an authority, there
fore, against the view that in all cases reasonable 
time means the usual time under ordinary circum
stances. The usual and customary time is the 
proper time under ordinary circumstances, but 
not necessarily so under extraordinary circum
stances.

I  pass now to the authorities relied upon 
in  support of this view. Beliance was placed 
by counsel for the shipowner on such cases as 
Adams v. Royal M ail Steam Packet Company (5 
C. B. N. S. 492), relating to the obligation of 
charterers to furnish cargoes to ships chartered 
to carry them. In  this particular case there was 
delay in loading. No time was fixed. The delay 
was twofold : ( l)  owing to some dispute w ith a 
railway company the charterers had no cargo at 
the place of loading when the Bhip was ready to 
receive i t ; (2) after the cargo arrived there was a 
further short delay in  loading owing to a strike 
among the colliers. The court held the charterers 
liable for the delay, and no distinction was made 
between the first period and the second. But for 
the first delay the second might have been 
immaterial. Both Williams and Byles, JJ. 

ointed out that the real default was in not 
aving a cargo ready to load (see p. 494); but 

there are undoubtedly expressions in  the judg
ments that the charterers contracted to have the 
cargo ready w ithin a reasonable time, and that 
this was a reasonable time under ordinary circum
stances. But, as pointed out in  that case by 
Williams and Byles, JJ., and by Lord Blackburn 
in  Ford v. Cotesworth (ubi sup.), the charterer 
undertakes to have a cargo ready to load by the

time the ship is or ought to be ready to receive i t  ; 
the risk of being unable to provide the cargo falls 
on the charterer, who has to procure i t  ; the 
uncertain element of reasonable time for procur
ing a cargo does not in tru th  enter into his obliga
tion. Barker v. Hodgson (3 M. & S. 267) is a 
well-known illustration of this doctrine. The 
unconditional nature of a charterer’s obligation to 
furnish a cargo appears, however, to have been 
lost sight of by Thesiger, L.J. in Wright v. New 
Zealand Shipping Company (ubi sup.). That was 
an action by a shipowner against a charterer for 
delay in unloading. No time was fixed, and the 
charterer had not provided lighters enough to 
unload all the ships in which he had cargoes in 
what would have been a reasonable time i f  there 
had been fewer ships to unload. He had brought 
his difficulties on himself, and ho unloaded other 
ships in  preference to the pla intiff’s ship, and so 
detained her. The court held the charterer 
liable for delay, and this, in  my opinion, was 
clearly right, for the defendant was himself 
responsible for the delay. Lord Bramwell said : 
“  In  my judgment a reasonable time for doing an 
act is a time w ithin which i t  can be done by a 
person acting reasonably; but the time which he 
spends in making his preparations for doing the 
act cannot be taken into account.”  Cotton, L.J. 
based his judgment upon the duty of the defen
dant to supply a sufficient number of lighters to 
unload the ship in  the time usually taken to 
unload such a ship. Thesiger, L.J. said : “  A  
reasonable time means a reasonable time under 
ordinary circumstances, and, in  the absence of 
some stipulation altering the implied contract 
between the parties, the charterers could not be 
relieved from the consequences of fortuitous or 
unforeseen impediments affecting only the due 
performance by them of their part of the con
tract. This seems to be the result of the cases 
of Adams v. Royal M ail Steam Packet Company 
(ubi sup.) and Ford v. Cotesworth (ubi sup.).”  I  
cannot myself reconcile this passage w ith Ford v. 
Cotesworth (ubi sup.), although i t  is consistent 
w ith what was said in  Adams v. Royal M ail 
Steam Packet Company (ubi sup.). I t  is quite 
obvious that the view of Thesiger, L.J. is opposed 
to the opinion of Lord Blackburn in Postlethwaite 
v. Freeland (ubi sup.). In  H ill  v. Idle (4 Camp. 
327) no time for unloading was specified, but the 
merchant’s inability to unload in  the usual time 
was owing to his having shipped a cargo which 
he could not unship without an order from the 
Treasury. The delay was caused by himself, and 
he was properly held responsible for i t  on that 
ground. Wright v. New Zealand Shipping 
Company (ubi sup.) is, I  think, another illustra
tion of the same sound principle. Budgett v. 
Binnington (6 Asp. Mar. Law Cas. 549, 592 ; 
63 L. T. Bep. N. S. 493, 742 ; (1891) 1 Q. B. 35) 
throws no light upon the question of reasonable 
time, for there the charterer had undertaken to 
unload in a specified number of days, and his 
inability to do so by reason of a strike was no 
excuse for his breach of contract. Bassey v. 
Evans (4 Camp. 131) and Barret v. Dutton (4 
Camp. 333) are older illustrations of the same 
principle. In  this state of the authorities it  
appears to me most in accordance w ith principle 
toact upon the maxim Lexnon cogitad impossibilia. 
We have to deal w ith implied obligations, and I  am 
not aware of any case in which an obligation to pay
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r opimuu) uv —  .
diligence under the circumstances which e* 1B* *  
the time of unloading, unless, indeed, as m  ̂
y . Idle (ubi sup.) and other cases like i t  those 
circumstances are attributable to his ow , 
duct. Unless he has caused the delay, o 
i t  has been caused by his agents or seJ^a ’ 
is in no default, and the loss to the skipowner 
must be borne by him, not because he is m  fault, 
but because he is unable to show any . , .  
the part of the cargo-owner rendering 
for the delay from which the ship 
suffered. It'sounds reasonable to. sa y th a t h 
who has to find labour must take the risk ot the 
labour market; but this proposition does not 
solve the d ifficu lty ; i t  leaves out of Bight the 
time w ithin which the labour has to be f °nnd- 
The conclusion at which I  have arrived is in 
harmony w ith the ordinary course ot bus ness, 
for there are two well-known terms ot contract 
one w ith and the other without a specified 
number of days for unloading. I f  the hrsc 
form is used, the risk of a strike falls o 
merchant; i f  the second form is used, i t  does not, 
and the risk falls on the shipowner, not because 
he has agreed to bear it, but because he is unable 
to throw i t  on the merchant. „ _

I  may add that I  have looked for. ur 
guidance on the subject in English, American, a 
other works. The Scotch law as stated m ¿Soil s 
Commentaries (vol. 1, p. 623) is in accordance wi 
the conclusion at which I  have arrived. -M-r - 
says in  that work, which is extremely well done, as 
everybody knows : “  Where there is no special
contract for lay days or demurrage, nothing saia 
on the subject, or an agreement that the TPal 
time shall be allowed for loading or 
the time during which the ship must re 
load or unload w ill be regulated by ^ at 18 °ns 
tomary or reasonable, or (in circumstances not
occasioned by fault ot the sh,PPer)Unde;  th[ ’

in  this case, as where a special con dgd
is made, i f  the delay be occasioned by tlm crowuea 
state of the docks; nor where the customa y 
of delivery of the particular articie requ res mor 
time than the ordinary delivery.. Itw iU b e o n ly  
where the difference in the reqms con.
livery is to be ascribed to the shipp Carvcr; 
signee that demurrage w ill be due. • 
in  his work, Carriage by Sea, adopts the same 
view, as w ill be seen by reference to F  g  
180. I  have not found
clear on the point in  American firsc gi ht
French Code de Commerce, 274, jn
adverse to this view, but i t  aP P C . . *< pf
practice construed in  accordance ' d ed
the time for loading and unloading is uot^xea

a t s i  x
of the captain (see decisions phe
Marseilles), and that in this case captain
delay ought to be borne equally by the capta

E ey , L .J .—The state of th ings  in  w h ich  th is  
l it ie a t io n  comes before us is as fo llo w s : I t  is  an 
actfon by the shipowner agai nst the c°nslgnees, 
Messrs. 'Raymond and Reid, on the b i l l  o f lad ing, 
and R seeks to  make them  responsible fo r  the
unusual delay w h ich occurred in  the un loadm g of
l,he vessel in  the London Docks. I  hat delay 
resulted from  the s tr ike  of the dock labourers and 
nf the ligh te rm en, w h ich  occurred d u rin g  the 
course of the unloading. Two questions have been 
raised The f irs t is one upon the express term s 
o f the  b i l l  o f lad ing. T ha t b i ll o f lad ing  contains 
these w o rd s : “  The goods are to  be applied to r 
J ritM n  tw en ty -four hours of the ship’s a rr iv a l and 
reuOTting a t the  Custom-house; otherwise the 
m aster o r agent is  to  be at lib e r ty  to p u t in to  
f f i S s  «  laud¿he.same at

P i ” ! " :  hereiu to b .  borurs p e r t ^ fca ^ ac h a rg ^ s ^ ip u la te d ^ e rm n ^ to ^ lm rn e

on te te f f  of the d e fo u d a n ts tt ia L ^ d e r  t ^ c ir c u m -

r ig h t  so given, hnn, the shipown u .
7  « t io n  I  .m  unable to  concur «
m ent fo r  two reasons. goods

mv opinion, the clause does no t apply . •> 
other event than th a t w b£ u^ y S l i g  in  the

therefore’  cannot re lieve the S>n,if .es iro n , a n , 
l ia b i l ity  under w h ich  they m ay res .

no expression w ith  regam  we have to

has'been n i  argum ent addressed to  us to  shake 
M s conclusion of fact, th a t the shipowner had on 
ms couc Vif>ln fo r  the  tr im m in g , and th a t
K  w as* no d iff ic u lty  about th a t operation. 
Consequently the  on ly  d iff ic u lty  m  discharg ing 
the ship was the d iff ic u lty  w h ich  arose on the 
m ,rt o fPthe m erchant to  receive the goods a fte r 
Fhev are trim m ed , and discharge them  from  the 
ship W e have therefore a case in  w h ich  each 
X v  has a d u ty  to perform , and in  w h ich  one 
F F w i z  the  m erchant, has been prevented from  
pe rfo rm in g  his part. I  therefore la y  aside a ll 
those cases in  w h ich  there are concurrent acts to
te  done and both the parties concerned ha re
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been prevented from performing those acts. 
Those cases have no relation to the present 
controversy. But again, no lay days are defined 
in the b ill of lading ; consequently I  entirely lay 
aside the consideration of that class of cases in 
which lay days have been mentioned, and by 
which i t  has been determined, from the time of 
Lord Tenterden down to the recent case of 
Budgett v. Binnington (63 L. T. Rep. N. S. 493,742 ;
(1891) 1 Q. B. 35), that where this is the case the 
merchant makes himself liable i f  the vessel is 
not discharged w ithin the time limited, although 
the delay may not be attributable to his fault 
or to his default. The question then arises in 
this way: We have a b ill of lading containing 
no express stipulation as to the time of discharge, 
and some contract on the side of the ship as to its 
part in discharging, and some contract on the side 
of the merchant as to receiving and discharging 
the cargo thus being implied. What is that 
contract that is to be implied on the part of the 
merchant P Is it  to discharge the cargo in  the 
customary or usual time, or in a reasonable time 
under ordinary circumstances, or in a reasonable 
time under the actual circumstances which occur; 
or is i t  to discharge w ith due and reasonable 
diligence P In  some cases the difference between 
these forms of expression may be immaterial; in 
the present case the difference appears to be 
vital. Now the question has first to be con
sidered on authority, and I  shall first consider 
those cases which throw ligh t on the particular 
matter in hand, viz., the implied contract to 
unload on the part of the consignees. F irst in 
point of date occurs a case of Burmester v. 
Hodgson (2 Camp. 488) before Sir James Mans
field, which was in the year 1810, in  which he 
held the implication is to unload in  the usual 
and customary time. I t  is impossible, I  think, 
not to feel that that decision was influenced 
by a case which had been tried three days 
before, also at Guildhall, the case of Rodgers v. 
Forrester (2 Camp. 483), in which these words 
had been inserted in the b ill of lading, and when 
the Lord Chief Justice came to hold the implied 
contract he adopted the very words of the case 
which had preceded i t  by three days. However, 
that was the conclusion at which he arrived. 
Now there appears to have been no decision upon 
such a point for seventeen years, and then we 
come to the case of Rogers v. Hunter (M. & M. 
63) before Tenterden, C.J. In  that case the b ill 
of lading contained a stipulation for demurrage 
after a certain number of days from the ship’s 
arrival. In  point of fact the goods were so 
stowed as not to be accessible w ith in  the stipu
lated time. The Lord Chief Justice held that 
the stipulation did not apply, and that an implied 
obligation arose on the consignee to remove the 
goods w ith  reasonable despatch; that is to say, 
“  w ith reasonable despatch ”  after the possibility 
of removing them arose. No doubt that case is 
no longer law on the principal point decided, as 
w ill be found by reference to the case of Porteus 
v. Watney (39 L. T. Rep. N. S. 195; 4 Asp. Mar. 
Law Cas. 34; 3 Q. B. Div. 227, 534) and other 
cases; but nevertheless i t  is highly important as 
containing an expression of the view of the learned 
Chief Justice as to the nature of the implied con
tract to unload. I t  is to he observed that the 
implication so arrived at by the Chief Justice 
differed in a marked manner from that arrived

at by Sir James Mansfield in the previous case. 
The next case arose in the year 1868 (Ford v. 
Cotesworth, 3 Mar. Law Cas. O. S. 190, 468; 23 
L. I'. Rep. N. S. 165; L. Rep. 4 Q. B. 127; 
5 lb. 548). There there was a stipulation 
to deliver the cargo in the usual and customary 
manner, but there was nothing expressed with 
regard to time. The decision of the Queen’s 
Bench was to this effect: that when the act is one 
in which both parties are to concur each party 
contracts that he w ill use reasonable diligence in 
performing his part, and the case of Burmester v. 
Hodgson (ubi sup.) was expressly disapproved. 
The case of Ford v. Cotesworth (ubi sup.) went to 
the Exchequer Chamber, and the court expressed 
the implication in a different way—they said it  
was to discharge in  the usual and customary 
manner; and, holding that each party was pre
vented from doing that, they affirmed the deci
sion of the Queen’s Bench (see 23 L. T. Rep. N. S. 
165; L. Rep. 5 Q. B. 545). Then in 1879 came 
the case of Wright v. The New Zealand Shipping 
Company Limited (40 L. T. Rep. N. S. 413; 4 
Exch. Div. 165), where the charter-party was 
silent as to the discharge, and the implication 
was stated to be a contract to unload w ithin a 
reasonable time, and the Court of Appeal went 
further and inquired what was a reasonable time. 
Now, Bramwell, L.J. said: “ A  reasonable time for 
doing an act is a time w ithin which i t  may be 
done by a person working reasonably ” —a state
ment which obviously assumes that there is a 
person at work, and therefore excludes circum
stances which may prevent his being at work at 
all. And Thesiger, L.J. said: “ A  reasonable time 
means a reasonable time under ordinary circum
stances ; ”  thereby of course excluding extraor
dinary circumstances. The result, therefore, 
was that the court in that case implied a contract 
to unload w ithin a reasonable time, judged of by 
ordinary circumstances, which is obviously a very 
different thing from using reasonable diligence 
or using reasonable despatch. Then in 1879 came 
the case of Postlethwaite v. Freeland in  the Court 
of Appeal (42 L. T. Rep. N. S. 845; 4 Ex. Div. 
155; 5 App. Cas. 599), in which this question 
did not actually arise, but in  which nevertheless 
there were observations made which bear on the 

oint in  hand. What is remarkable is that 
hesiger, L.J., who had been a party to the 

decision in  the case I  have previonsly mentioned, 
adopting Ford v. Cotesworth (ubi sup.), stated the 
implication was one of reasonable diligence. 
The case of Postlethwaite v. Freeland (ubi sup.) 
went to the House of Lords, and in  the judgment 
of Earl Selborne is this paragraph, which seems 
to me of the greatest importance. A fter referring 
to the cases in which time has been fixed, he 
said: “  I f  on the other hand there is no time 
fixed the law implies an agreement to discharge 
the cargo within a reasonable time—that is, as 
was said by Blackburn, J. in Ford v. Cotesworth 
(ubi sup.), a reasonable time under all the c ir
cumstances. I t  is obvious, therefore, that not 
only Lord Selborne but Lord Blaekburn also 
agreed in  disapproving of the case of Wright v. 
The New Zealand Company (ubi sup.), which had 
been decided in the Queen’s Bench and the Court 
of Appeal. These are, I  believe, all the cases 
which bear on the direct inquiry what authority 
is there w ith  regard to implication in  the case of 
unloading.
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N ow, the consideration of these cases shows the 
existence of two distinct and opposing vie , 
the one is, that time is to be measured j  
thing which may be ascertained more 
exactly when the contract is entered m..o re 
able time under ordinary circumstances— or
usual and customary time, which appears 
to be the same thing. This view hail the support 
of Mansfield, C.J. in  Burmester v. Eoty s™ 
sup.) in  the Excheauer Chamber, and in ;
Cotesworth (ubi sup.), and by the Cour PP , 
in Wright v. The New Zealand Company (ubi sup A  
The other view is, that i t  is sl̂ f “ ce or 
actual emergent events, and by the j? those 
negligence of the parties concerned n ‘
events by a measure which cannot b
at the time of the contract, b.it can on> y nable
tamed by the event. this is too 7ii, „ j„ r
despatch ”  of Lord. Tenterden in nce 0f
(ubi sup.), and this is the reasonable g ,-l 
the Court of Queen’s Bench in Ford , -(6
(ubi sup.), and of Thesiger, L.J in P 
v. Freeland (ubi sup.). Now, that r p 
a very even balance of authority, a j_
difficult to say in which direction , 
inclines. But parenthetically I  woul 
before passing to the other consideration, 
the actual circumstances are to be re^  , ,
does not follow that all facts are to be no ’
For example, circumstances causing rfelaL, , 
are to any extent w ithin the power or nn 
control of the consignee have to be e '
The question always remains, whatcircu j
are to be considered. The next inquiry 
address to myself is this : Is any assistance to be 
gained from the authorities by way 
in reference to other implied obliga 1 
time? I  first turn to that obligation which is t 
nearest possible to the obligation to UT1 ’ - ^
the obligation to load. Here we are met wfih 
this principle, which creates considerable mm 
culty in applying the obligation to un aalified 
the implied obligation to load is a / j  have 
obligation on the part of the mere , e
the goods ready at the ordinary P̂ a? . | tweeIJ
and therefore i t  is only in a case arising between
the place of storage and the ship arise,
tion of reasonable time or due d ilig ^  ^  on the 
The cases seem to me to be ta , „ Tlr!pT,cv to 
point. They show symptoms of whi^h j
similar differences of opinion implied
have already indicated in  the cm® Earf is v. 
obligation as to unloading. B referred
Dreesman (23 L. J. ‘210, circumstances;
to a reasonable time under th e m Packet 
whilst in Adams v. The E °Va\ ^  f , . 0f Queen’s 
Company (5 C. B. N . S time - d
Bench referred to a re ,,
under o rd in a ry  circumstances. „nn tra c t in

Then I  turn to another class o f c o n ^ m  
which an implied obligation Qn carrier,
arise, namely, the case of a c First,

ar-is:. “r 1 a
W £ $ £ i i .  ie .  S X

V ol. y n . ,  n . s.

a second decision in  the same way, and i t  was 
held that a common carrier was bound only to 
carry w ithin a time reasonable, looking at all 
the circumstances of the case. Lrle, C.J. said:
“  X take reasonable time to mean a time w ithin 
which a carrier can deliver, using all reasonable 
exertions.”  And Byles, J. said: “  Reasonable time 
means a reasonable time, looking at all the circum
stances of the case.”  Then Montagu Smith, J. 
says : “  I t  must depend on the circumstances ot 
each case what is a reasonable time.”  Those two 
decisions are clear, and so far as I  have been able 
to learn, are unshaken by any other authorities 
upon the point in  hand, viz., the obligation of a 
common carrier. The analogy of these cases is 
strong in favour of the view that reasonable time 
must be determined by reference to the actual 
events which occurred. The beam of the scales in 
which I  have been trying to weigh the opposing 
authorities is no longer an uncertain equilibrium, 
but tends distinctly in favour of tne view that 
reasonable time means reasonable time under the 
circumstances, or, what is the same thing, under 
all the circumstances of the case. But, lastly, X 
approach the question on the ground of principle 
and reasonableness, and I  ask myself which of the 
two implications is the more natural the more 
nrobable To my mind i t  is more probable that 
each party should say, “  I  w ill use diligence, I  
w ill do what I  can under the circumstances, than 
that one should say to the other, “  I  w ill not only 
use diligence, but I  w ill be responsible tor events 
over which I  have no control.”  I f  one party in  a 
contract requires the other to be answerable for 
such events, i t  is, in my opinion, to be expected 
that he would stipulate for i t  expressly, and that 
expectation is strengthened in the present case 
because there are well-known forms of bills ot 
lading which do cast the responsibility on the 
merchant. I f  the b ill of lading requires the dis
charge to be w ithin the ordinary and customary 
time or defines the lay days, the merchant be
comes answerable for events over wnichhe has no 
control. But if  these familiar forms be not used, 
the inference seems to me to be that the ship
owner and the merchant alike must be taken to 
sav We w ill each do our best; and that they must 
be taken to say no more. I  therefore concur in 
the conclusion my learned brother has arrived a t; 
but, having regard to the great importance of 
the matter in  controversy, and the fact that we 
are differing from the decision of the learned 
indge I  have thought i t  best to express m my
ow n words the reasons why I  conclude that this 
appeal should be allowed w ith  costs, and judg
ment entered for the defendants.

L indlev, L. J — Lopes, L. J., who heard this case, 
agrees w ith the conclusion at which we have 
arrived. Appeal allowed.

S olic ito rs fo r the appellants, Lowless and Co.
Solic ito rs fo r the respondent, Downing, Hol

man, and Co.
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Thursday, July 23,1891.
(Before Lord E s h e r , M.R., B o w e n  and K a y , 

L.JJ.)
T h e  T h a r s is  S u l p h u r  a n d  C o p p e r  C o m p a n y  

L i m it e d  v . M o r e l  B r o t h e r s  a n d  C o . a n d  
R ic h a r d s  a n d  C o . (a)

APPEAL PROM THE QUEEN’ S BENCH D IV IS ION. 

Demurrage—End of voyage—Arriva l at docks— 
Option of charterer to name berth on arrival.

By a charter-party i t  was agreed that certain 
vessels being loaded should proceed to the Mersey 
and deliver their cargo “ at any safe berth as 
ordered on arrival in the dock at Garston.” The 
charterers named the berths at which they desired 
the vessels to discharge, but, as a ll the berths in  
the dock were fu ll,  the vessels were kept waiting 
fo r  some time. The owners thereupon claimed 
demurrage fo r the delay.

Held (affirming the judgment of Charles, J.), that 
the carrying voyage was not ended t i l l  the vessels 
Were in  the berths named by the charterers. 

Tapscott v. Balfour (27 L. T. Rep. N. S. 710; 1 
Asp. Mar. Law Cas. 501; L. Rep. 8 C. P. 46) 
followed.

The Carisbrook (62 L. T. Rep. N. S. 843; 6 Asp. 
Mar. Law Cas. 507; 15 Prob. Div. 98) doubted.

T h i s  was an appeal from the judgment of Charles, 
J. at the tr ia l without a ju ry. The action was 
brought for the non-delivery of a cargo of copper 
ore, and the defendants counter - claimed for 
damages in  the nature of demurrage for deten
tion of the vessels carrying the copper by the 
plaintifis, the charterers, at the port of dis
charge.

By the charter-party i t  was agreed between the 
plaintiffs and defendants that certain vessels of 
the defendants should load with copper ore at 
Huelva, “  and being so loaded shall therewith 
proceed to the Mersey (or so near thereunto as 
they may safely get) and deliver the same at any 
safe berth as ordered on arrival in  the dock at 
Garston.”

There was also a clause that
Three working days, after being in turn, shall be 

allotted to the charterers (if the steamers are not sooner 
despatched) for loading up any quantity up to 1200 tons, 
and four days if  the quantity exceeds 1200 and up to 
1700 tons, and to be discharged when berthed w ith all 
despatch, as customary at the port of discharge w ith 
steamers carrying similar cargoes.

On the arrival of the vessels at Garston Dock 
berths were named for them, but, as all the berths 
were fu ll, the vessels were kept waiting for some 
time, and i t  was for damages for this delay that 
the defendants counter-claimed.

The question being, whether under the charter- 
party the voyage was ended on the arrival of the 
vessels at the docks or on their being berthed, 
Charles, J. held that the latter was the true 
meaning of the agreement, and gave judgment 
for the plaintiffs.

The defendants appealed.
Kennedy, Q.C. and Joseph Walton for the defen

dants.—The carrying voyage came to an end when 
the vessels arrived in  the docks and were placed 
at the disposal of the charterers. Any loss for 
subsequent delay must fa ll on them. The option 
of naming a berth was not fa irly exercised unless

( a )  Reported by E. Manley Sm ith , Esq., Barrieter-at-Law.

an empty berth was named. We rely mainly on 
these two cases:

Davies v. McVeagh, 41 L. T. Rep. K . S. 308 ; 4 Asp. 
Mar. Law Cas. 149 : 4 Ex. Div. 265;

The Carisbrook, 62 L. T. Rep. N. S. 843 ; 6 Asp. 
Mar. Law Cas. 507; 15 Prob. Div. 98.

Murphy v. Coffin (5 Asp. Mar. Law Cas. 531, n .; 
12 Q. B. Div. 87) was wrongly decided, and should 
be overruled. They also cited

Nelson v. Dahl, 41 L. T. Rep. K . S. 365 ; 12 Ch. Div. 
568 ; 44 L. T. Rep. N. S. 381 ; 4 Asp. Mar. Law 
Cas. 392 ; 6 App. Cas. 38 ;

Ashworth v. The Crow Orchard Colliery Company, 
31 L. T. Rep. N. S. 266 ; 2 Asp. Mar. Law Cas. 
397 ; L. Rep. 9 Q. B. 541;

Pyman v. Dreyfus, 61 L. T. Rep. R. S. 724 ; 6 Asp. 
Mar. Law Cas. 444; 24 Q. B. D iv. 152 ;

D a ll’Orso v. Mason and Co., 3 Ct. Sess. Cas., 4th 
series, 419.

Gorell Barnes, Q.C. and P. C. Morris for the 
plaintiffs.—The clause giving the charterers an 
option in naming a berth was put in  for the 
charterers’ benefit, and there is no suggestion 
that the option has been improperly exercised. 
The clause in  the charter-party does not require 
the charterers to name an empty berth ; i t  would 
be an alteration of the contract to read that 
stipulation into it. This case is therefore not 
like Harris v. Marcus, Jacobs, and Co. (54 L. T. 
Rep. N. S. 61; 5 Asp. Mar. Law Cas. 530; 15 
Q. B. Div. 247). The case of Murphy v. Coffin 
(ubi sup.) follows Tapscott v. Balfour (27 L. T. 
Rep. N. S. 710; 1 Asp. Mar. Law Cas. 501; L. 
Rep. 8 C. P. 46); those cases were correctly 
decided, and show that our contention is right. 
Davies v. McVeagh is capable of explanation in 
a way so as not to make i t  an argument against 
the plaintiffs. The Carisbrook (ubi sup) was 
wrongly decided and should be overruled.

Kennedy, Q.C. replied.
Lord E s h e r , M.R.—Nelson v. Dahl (ubi sup.) 

does not govern this case, though i t  settled many 
points w ith regard to charter-parties. What is 
the object and subject-matter of a charter-party P 
I t  is to determine the contract between the 
shipowner and the shipper of goods as to the 
delivery of the goods on board the ship, the 
carriage of them from one place to another, and 
their delivery at the end of the voyage. The 
charter-party regulates the terms of the contract 
on these matters, and i t  necessarily, therefore, 
deals w ith the time, place, and manner of the 
loading of the ship, the length of the carrying 
voyage, and with the terms as to the time and 
mode of discharging the ship of her cargo. 
When you have to determine the meaning of the 
contract referring to the delivery of a cargo, you 
must consider the time when and the place where 
the carrying voyage is to end, because until i t  
ends there can be no delivery. The end of the 
carrying voyage may be described in  many 
different ways, but though charter-parties vary 
and there are many different ways of agreeing 
what is to be the end of the voyage, yet many 
phrases describing i t  are in constant use. The 
value of Nelson v. Dahl (ubi sup.) is that many of 
these phrases are discussed and the meaning of 
them shown. Here we have nothing to do with 
the beginning, but only w ith the end of the carry
ing voyage. Now the end of a carrying voyage 
is very often agreed to be when the ship arrives 
at a certain port, or in a particular river, or in a
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certain dock. Nelson v. Dahl (ubi sup.) settles 
most of these cases, but i t  does not dea wi 
charter-party which describes the en ° 
carrying voyage as the arrival of the ship a 
berth as to which an option is to be exercis y 
the charterer. Here the voyage is from H u e lv a  
to Garston Dock, which is high up the Mersey.
I f  that were all, the carrying voyage would end 
at Garston Dock, and the meaning of would 
be well understood, w ith all the_ n .
would arise in such a case. But that is not all 
the charter-party provides for ^ ivery • 
safe berth as ordered.”  Now, BV*PP S ., 
berths in these dock had been numbei 
contract had been to deliver at No. 1.
Dock, what the effect of that wouid have been 
would be shown by Nelson v. Dahl (ub i 
the effect would have been that the carrying 
voyage would not come to an end u , 
arrived and was ready to deliver in N • ’ 
Now, this contract does not name any p 
berth; i t  says “ any safe berth as ordered which 
must mean “  any safe berth as order ? »
charterers.”  Does that give them t 8 
fixing the place where the carrying v y g  
end ? Even i f  the case stood alone I  s , ? 
that the right was given to the chartere , 
the case of Tapseott v. B a lfo u r  (ubi s u p . ) ’a 
dealt w ith  this form of words, and the c ,
held that in  such a case as this the char 
power to fix what is to be the end of the J 
voyage, and the consequence of his doing 
same when he has given his orders as though the 
place had been named in the charter-party. 
That case was decided nearly twenty y ’
and being a decision on the meaning 0 m„r_
tile  contract in  a form frequently use y 
chants, we ought at this distance of t i 
it, unless fu lly  convinced that i t  w 0f
But, apart from that, I  think, as a no
reason, that the case was well c eci ’ , d »
effect would be given to the words .
unless i t  is held that the order, w g end 
the charterer, settles where the voy g . ^ e  
as much as though the place were « ^ e d  in  the 
charter-party. When, therefore the o pn on ^  
this case of naming the berth^ herth had 
the effect was the same as thoug 1883
been named in  the charter-party. i n j * »  
Tapseott v. Balfour was followed ^  ^  <;ase of 
Murphy v. Coffin (ub i sup )- , p not  now
DaVi es y. McVeagh wrongly decided.
discuss whether i t  was rightly*or wr ghow----------------- i t  was n gQyy  V ic h  would show
I t  is open to an interpretation ® ̂  .g nQ need 
that i t  was wrongly decided. interpretation. 
to go the length ol giving itO iJb contPradictory 
I f  i t  is interpreted so as to ma nresent case,
to the decision we are giving i  Hie Northern
then I  must have decided a P°‘t hT n a very short 
Circuit in  two different ways w reported,
spaceoftime: (see Strahanv.Ga v_ f )aU  in
referred to in  the judgment m ^  S. 365;
the Court of Appeal, 41 L. ■ Div. 568.) 
4 Asp. Mar. Law Cas. 393, J- dpf>ided I  
Davies v. McVeagh (ubi ? ^ ‘^ und that the 
am inclined to think, on the g w ep inKton 
description of the dock. as> t h J e U  g 
Dock, H igh Level meant the Wem g ^  ., doe3 
and not a particular portion decided
not signify now whether that case was dee.ae^
righ tly  or wrongly; the presen _ remarks 
by Tapseott v. Balfour (ubi sup.). Some rema

were made during the argument, as to the number 
of lay days. Any stipulation as to the number 
of lay days, or as to demurrage, or as to the 
mode of delivery, are a ll stipulations as to delivery 
of cargo, which cannot take place until the carry
ing voyage is ended. The only question we have 
to determine here is, what was the end of the 
voyage; we have nothing to do w ith the delivery 
which is to take place afterwards. I  th ink 
Charles, J. was right in the interpretation which 
he put on this agreement, as to what was to be 
the end of the carrying voyage, and the appeal 
must be dismissed. I  may add that, as at present 
advised, I  cannot approve of the decision in The 
Garisbrooh (ubi sup.).

B o w e n , L. J.—I  am of the same opinion. This 
case turns on the construction of a charter-party, 
and i t  follows therefore that no rule can be laid 
down which cannot be modified in cases of other 
charter-parties. Nevertheless, charter-parties are 
well-known documents, and the court travels on 
well-known lines of interpretation, which i t  is 
advisable should always be made clear to the 
mercantile world. The question we have now to 
consider is, what was the end of this carrying 
voyage. The decision in  Nelson v. Dahl (ubi 
sup.), which has been referred to, does not govern 
this case, but, applying the language there used 
by the court, we are safe in saying that the risk 
of the charterers as to demurrage begins as soon 
as the carrying voyage ends. We must therefore 
see where the terminus of the carrying voyage is 
placed by this charter-party. A  good deal of 
confusion has teen caused in the argument by a 
misapplication of the judgment in  Davies v. 
McVeagh (ubi sap.), but no legal conclusion can be 
deduced from that case w ith certainty. I  have 
read the judgments in  that case and its subse- 
auent explanation by the Master of the Bolls in  
Nelson v. Dahl (J1 L. T. Bep. N. S. 365; 4 
Asp. Mar. Law Cas. 392; 12 Ch. Div. 568), 
and i t  seems clear to me that the conclusion 
arrived at in that case was that the terms 
as to loading in the Wellington Dock, H igh 
Level, meant loading in  the Wellington Dock, 
which has the high level. We have no need to 
consider here whether that conclusion was cor
rect or n o t; we must take that construction to 
have been the proper one in that case, and the 
running days were to begin from the entry of 
the ship into that dock. When the terminus 
a quo had been settled, the rest of the case was 
easy But that decision has been used in  the 
argument as if  i t  laid down a general rule in  the 
interpretation of charter-parties that, when a 
larger place is named for the loading or dis
charging of the ship, and a particular spot in  that 
larger place is also mentioned, demurrage begins 
for delay as soon as the larger place has been 
reached by the vessel. That surely cannot be the 
law I  th ink i t  is desirable that we should say 
that no such law was ever laid down in Davies v. 
McVeagh (ubisup.). That case, however, is not in 
point w ith  regard to the one we are dealing w ith 
now 'as no option was there given to the char
terers. Here an option was given to the char
terers to name the terminus of the voyage, and i t  
has been argued that, as soon as the vessel was 
placed at the disposal of the charterers the voyage 
was at an end. That proposition is a great deal 
too large, i f  i t  means that, as soon as the vessel 
arrived at the place where the charterers were to
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exercise their option, the demurrage days began. 
The time at which the charterers were in  the 
present case to exercise their option in  naming the 
berth for the unloading was the ship’s arrival at 
Garston D ock; but i t  m ight well be that in 
another contract, at the time for exercising the 
option, the place named might be at a distance 
from where the ship was, and i t  could not be in 
such a case that the duty to unload should com
mence at once. I f  the time meant is when the 
ship is placed at the disposal of the charterer for 
the purpose of unloading, that does not solve the 
difficulty, but brings us back to the same ques
tion—when is the carrying voyage at an end? 
The time is not named in  the charter-party, but 
power is given to the charterers to fix it, and 
their fixing of i t  is just as conclusive as if  i t  had 
been written in the document. “  The charterers,”  
says Bovill, C.J., in  Tapscott v. Balfour (ubi sup.), 
“  were to have the selection of the dock, and they 
accordingly selected the Wellington Dock. I t  
seems to me that the effect of such selection was 
precisely as i f  that dock had been expressly 
named in  the charter-party originally.”  That 
principle is exactly applicable to the case we are 
dealing with now.

But, besides that point, another one was 
taken, and we were told that the option which 
was given to the charterers was not pro
perly exercised unless the berth named was 
open at the time i t  was named. There is con
fusion in  this argument also. The option was given 
for the benefit of the charterers, and must be exer
cised w ithin a reasonable time, but I  do not th ink 
that they were bound to exercise it  otherwise than 
for their own benefit, or were bound to exercise it  
for the benefit of the other party. Their option was 
to choose a berth, that is to say, a berth which 
was reasonably fit for the purpose of delivering 
the cargo. I t  would not do to choose one which 
is blocked up; in such a case the option would 
not be exercised, and that is what Lord Black
burn meant in the House of Lords in  Nelson v. 
Dahl (ubi sup.), where he says: “  I f  the charter- 
party had le ft i t  free to the merchant to select a 
dock, i t  may well be that he was bound to select 
one into which admittance could be procured.”  
The cases he cited for that proposition are Ogden 
v. Graham (1 B. & S. 773) and Samuel v. The 
Royal Exchange Assurance Company (8 B. & 0. 
119). To lim it the option of the charterer by 
saying that, in choosing a berth, he is to suit the 
convenience of the shipowner seems to me to 
deprive him of the benefit that he has bar
gained for. One berth may be more convenient 
for him, whether for business or any other reason, 
than another. The most that can be said is, that 
the charterer does not exercise his option unless 
he names a berth that is either free or soon likely 
to be so. As to Murphy v. Coffin (ubi sup.) I  
th ink i t  was righ tly  decided, though perhaps 
Mathew, J. would not have used the language 
he did in speaking of Davies v. McVeagh i f  that 
case had not been so pressed upon him. So far as 
I  can see at present, The Garisbrook (ubi sup.) 
seems to me to have been wrongly decided; it 
certainly is i f  i t  is inconsistent with our decision 
in  the present case. As to the Scotch case of 
Dall’Orso v. Mason and Co. (ubi sup.) I  need only 
say that I  do not see how the language there 
used can be justified. In  the charter-party we 
have now to deal w ith I  am of opinion that no

terminus for the carrying voyage was fixed other 
than the arrival of the vessel at the berth named 
by the charterers, and that the decision of the 
learned judge was right. The appeal w ill be 
dismissed.

K ay , L.J.—I  am of the same opinion, and w ill 
add little . The real question we have to decide 
is the meaning of this charter-party. By i t  an 
option is given to the charterers to indicate the 

articular berth at which the ship shall discharge 
er cargo. That option must have been given 

for the benefit of the person to whom i t  was 
given, and i t  was an obvious way of giving the 
charterers a benefit to allow them to fix what was 
to be the end of the carrying voyage. I f  the 
vessel was to continue the carrying voyage until 
she reached the berth indicated by the charterers 
there is no difference between this case and one 
where the charter-party expressly fixes when the 
carrying voyage is to end. The particular berth 
selected by the charterers must be read into the 
charter-party as i f  i t  had been originally put 
there, so that the meaning of the charter-party 
is that the carrying voyage is to continue from 
Huelva to the particular berth in Garston Dock 
named by the charterers. I  understand that all 
the berths in the dock were occupied when the 
vessels arrived, so that I  reserve my opinion as 
to v hat action of the charterers in exercising 
their option might render them liable to pay 
damages. That question does not arise here.

Appeal dismissed.
Solicitors for the plaintiffs, Wynne, Holme, 

and Wynne, agents for Forshaw and Hawkins, 
Liverpool.

Solicitors for the defendants, Rowcliffes, Rawle, 
and Co., agents for H ill, Dickinson, Dickinson, 
and H ill, Liverpool.

HIGH COURT OF JUSTICE.

QUEEN’S BENCH D IV IS IO N .
Saturday, Nov. 28, 1891.

(Before W e ig h t , J.)
T he Castlegate Steamship Company L imited v.

D empsey and Co. (a)
Charter-party—Demurrage—Liability  of charterer 

—Strike of dock labourers—Dilatoriness of dock 
company.

A charter-party provided that the vessel having 
been loaded should proceed to Garston, and deliver 
the cargo as customary on being paid freight, the 
cargo to be discharged with a ll despatch as 
customary, and ten days on demurrage over and 
above the said lying days, at 6d. per net register 
ton per day, lay days to count from, f ’..e day after 
the vessel is in  her proper loading place and 
discharging berth.

The vessel arrived at Garston on the 10th Nov., 
and the discharge of her cargo began on the 
14-th Nov. On the 19th Nov. a strike took place 
amongst the labourers employed by the dock com
pany to discharge the vessel, and in  consequence 
the discharge of the cargo was not completed until 
the 3rd Dec.

I t  was found as a fact that the discharge of the
(a) Eeportsd by W. H. H o r s f a l l , Esq., Barrister-at-Law.
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carqo should in  the absence of the strike have 
been completed in  ten days, whereas it  actually 
took twenty days, and that of the delay a portion 
equal to two days was to be attributed to actual 
cessation of work or short hours, and a portion 
equal to two more days to the inexperience of the 
men employed. The dock company who did the 
work of discharging the vessel on behalf of both 
the shipowner and the charterer were at a ll times 
unduly dilatory as a matter of habit.

Held, that the shipowner was entitled to demurrage 
in  respect of four days’ delay, but not m respect 
of the further delay caused by the habitual 
dilatorine88 of the dock company.

This action was tried before W right, J., w ithout 
a ju ry  at the Liverpool Summer Assizes, when 
his Lordship reserved judgment. t l

The plaintiffs claimed 342L 6«. for twelve 
days’ demurrage of their steamship Ga*tlef f e’ 
whilst discharging a cargo of sleepers at Garston 
Dock, in Nov. and Dec* 1890.

By a charter-party dated the 18th Oct. 1890, it  
was agreed between the plaintiffs, as the owners 
of the steamship Castlegate, at that time at Revel, 
and the defendants that the said vessel should 
proceed to Riga, and there load as customary a 
fu ll and complete cargo of sleepers, and that 
she should therewith proceed to Garston ana 
deliver the same as customary on being paia 
freight at certain rates therein specified.

The act of God; the Queen’s enemies; restraints of 
princes, rulers, or people, and the consequences of 
hostilities, loss or damage from fire on board, in. 
craft, or on shore ; collisions ; any act, neglect -
whatsoever of pilots, master, or crew, m navig
the ship; and all and every the dangers and accidents
of the seas and rivers, and of navigation o .
nature or kind excepted, subject to the regulations of 
the ports, and weather and ice permitting, and to the 
navigation being officially declared open, t fe
he supplied alongside as fast as the garner oirateke it
in, Sundays and legal holidays excepted, and to be dm
charged with all despatch as c u s t o m t 
demurrage, over and above the said lying: days at fid. 
per net register ton per day. Lay daysi to¡count from
and & ^ b e T h , elanl notice1 ̂ r i t t o g  duly given

SLSs-ir, s&'Ss t Ms««»"dock and1 berth as ordered by charterers or their agents.
The Castlegate duly proceeded to> Riga, anc 

having there loadedher eargo sail d f

W S S t i  did not get into a 
berth until the 14th Nov and at 3  3 0  p.m on 
that dav the discharge of her cargo commenced 
The docks at Garston belong to the London and 
North-Western Railway Company, who provide 
the men and appliances necessary to unload

ment of the railway company at t
and declined to go on unloading the vessels^ The
railway company brought men
distance to do the work, but owing to the mex^ 
perience of these men, and to t  e £
that they worked, the whole of th S 
Castlegate was not discharged un til 10 a.m. upon

11 E3,! ? « ™ «  given .1  th . a « » -
well known that cargoes were, . ^ ndlflSsĈ t Sother 
Garston with the same expedite t q,e
docks, even when there was no stri S
men employed.

Barnes, Q.C. and Bickford appeared for the 

Kennedy, Q.C. and Joseph Walton for the defen
dants. Cur. adv. vult.

Nov. 28.—W r ig h t , J — In  this case the dispute is 
whether the shipowner or the charterer is to bear 
the loss, in the nature of demurrage, occasioned by 
a strike Df labourers during the unloading ot a 
cargo of sleepers at Garston. The charter-party 
was in  the following form so far as material: 
The ship was to “ proceed to Garston and deliver 
the cargo as customary on being paid freight, 
&c. . ■ • subject to the regulations of the
ports,' and weather and ice permitting, and to the 
navigation being officially declared open, the cargo 
to be supplied alongside as fast as the steamer 
can take i t  in  (Sundays and legal holidays ex
cepted), and to be discharged with all despatch 
as customary, and ten days on demurrage over 
and above the said lying days, at 6d. per net 
register ton per day; vessel to discharge in  a 
dock and berth as ordered by charterers or their 
asents. The usual custom of the wood trade ot 
each port to be observed by each party in cases 
not specially expressed. The act of God, perils 
of the sea, tire, barratry of the master and crew ' '  
enemies, pirates, and thieves, arrests and restraints 
of princes, rulers, and people, collisions, Stranding, 
and other a0cidentS of navigation excepted, even 
when occasioned by negligence, default, or error
in  judgment of the pilot, master, manners, or 
other servants of the shipowner In relation to 
the time for unloading, three forms of charter 
party are in common use. One form specifies a, 
limited period of days or other time within which 
the unloading is to be completed ; and under that 
form i t  is settled law that the charterer must pay 
for detention by a strike or otherwise beyond 
that period unless a difierentnitentionhasheen 
expressed, or the detention is the fault of the 
shipowner himself or of persons for whose con
duct he is to be held responsible^  (Budgett v. 
Binninqton, 6 Asp. Mar. Law Las. 592; M  L. 1. 
Rep. N. S. 742; (189 1 ) 1 Q. B. 35; Porfeow v. 
Watney, 4 Asp. Mar. Law Gas. 34 ; 39 L. 1. Rep. 
N. S. 195; 3 Q. B. Div. 534; I/m s v. Byers, 34 
L. T. Rep. N. S. 526; 3 Asp. Mar. Law Gas. 147, 
i n  B Div 244; Postlethwaite v. Freeland, 42 
L  T. Rep. N. S. 845; 4 Asp. Mar. Law Cas 
302 ■ 5 App. Cas. 599.) Another form is silent 
as to the time w ithin which the unloading is 
to be completed, and under that form i t  seems 
equally well settled that the charterer is 
boundy only to use reasonable despatch, and this 
has been yheld by the Court of Appeal in 
Hick v. Bodocanaclii (65 L. 1. Rep. N. 8. >
non]\ 2 O B D iv .626), following Ford v. Cotes- 
1 d m  V T Reo. N. S. 165 ; 3 Mar. Law 

Cas. O. S. 468; L. Rep* 5 Q- B. 544), to mean 
not that the charterer must unload within 
a time which would be reasonable uad®* 
ordinary circumstances, but only that he must 
use proper diligence under the actual circum
stances Cuid he is therefore not liable for delay 
bv a strike, unless the strike is attributable to 
Ins own default. Compare Postlethwaite w hVee- 
land (ubi sup.). The th ird  form fixes a lim it of 
time, not directly, but by some mode of refer
ence to the custom of the port of discharge, and 
under this form i t  has been decided in  the same 
case that the period so indicated is not neces
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sarily the customary time under ordinary circum
stances, and that impediments arising in  the 
particular case from or out of the custom or 
practice of the port, which the charterer could 
not have overcome by reasonable diligence, may 
or ought to be taken into consideration in  his 
favour.

In  the present case the charter-party.appears 
clearly to he of the th ird  kind. The expres
sion is “  to be discharged with all despatch 
as customary,”  and in this expression the words 
“  as customary ”  appear properly referable to the 
word “  despatch ”  as a description of time and 
not to the mere manner of unloading. See Lord 
Justice Thesiger’s judgment in Postlethwaite v. 
Freeland (40 L. T. Rep. N. S. 603; 4 Asp. 
Mar. Law Cas. 302; 4 Ex. Div. 158)." The 
question is whether under such a charter- 
party the rule applied to the second form in 
Hick v. Rodoconachi (ubi sup.) is applicable; so 
that the charterer would be bound only to use 
proper diligence under the actual circumstances, 
and so would not be liable for the consequences 
of the strike, or whether he is not bound to dis
charge w ithin the customary time except so far 
as delay may have resulted from impediments 
arising out of the custom or practice of the port 
itself. I  am of opinion that the rule adopted by 
the Court of Appeal in  Hick v. Rodoconachi (ubi 
sup.) is not applicable in the present case, That 
rule, i f  so applied, would in effect give to a 
charter-party which specifies that the unloading 
is to be done “  w ith all despatch as customary ”  
the same meaning as if  i t  had contained no such 
words. An undertaking to unload “  w ith all 
despatch as customary”  necessarily involves 
something more than the ordinary obligation 
which would exist i f  that undertaking had been 
omitted. Postlethwaite v. Freeland (ubi sup.) 
decides that under a charter-party of this kind 
the charterer may be excused by impediments 
arising from, or out of, the custom and practice 
of the port itself, including probably impediments 
arising from the extent and nature of the accomo
dation and appliances of the p o rt; but i t  does not 
decide that he is excused by extraneous impedi
ments such as a strike, which in no way arises 
from or out of that custom or practice. I t  is, 
no doubt, the fact that in  Postlethwaite v. Free
land (ubi sup.), Lord Blackburn appears to some 
extent to have treated decisions on charter- 
parties of the second kind as authorities in  rela
tion to charter-parties of the th ird  k in d ; but I  
cannot discover any indication of an intention to 
lay down any different rule from that which is to 
he gathered from the other opinions delivered in 
that case. In  this view of the construction of the 
charter-party, i t  remains to ascertain the time 
which would have been occupied in the unloading 
i f  the strike had not occurred. The actual time 
extended to twenty days, of which I  find that a 
portion equal to two days is to be attributed to 
actual cessation of work or short hours, and a 
portion equal to two more days to inexperience, 
or want of organisation, in the strangers em
ployed, and for these four days the charterers 
are liable. A  further question arises in this way. 
I t  is said, and I  find i t  to be the fact, that the dock 
company, who customarily and actually did the 
work of discharge both for the shipowner and the 
charterer, were unduly dilatory as a matter of 
habit, both at the time in question and at other

times, and that w ith the ordinary appliances of 
the port the cargo should, in the absence of a 
strike, have been discharged in a period which I  
find to be ten days, and if  the charterers are 
responsible for this the plaintiffs are entitled to 
ten days’ demurrage, including the four days due 
to the strike. There is, however, evidence that 
the slackness of the dock company in doing the 
work was notorious, and was taken into account 
by persons chartering their ships for Garston. I t  
was nevertheless customary to allow the dock 
company to do the work, and any delay so caused 
was attributable in part to them in their character 
as representatives or the shipowner in getting 
the cargo out of the ship. Under these circum
stances, and having regard to the fact that the 
port is fixed by the charter-party, I  th ink the 
shipowner is not entitled to insist upon a different 
and more energetic system of management, and 
that apart from the strike there is no sufficient evi
dence of less than “  all despatch as customary.”  
There w ill be, therefore, judgment for the plain
tiffs for 114Z. 2s., being demurrage for four days 
at the rate agreed upon in  the charter-party.

Solicitors for the plaintiffs, Maples, Teesdale, 
and Go., for Leitch, Dodd, Bramwell, and Bell, 
Newcastle-upon-Tyne.

Solicitors for the defendants, Wynne, Holmes, 
and Wynne, for Forshaw and Hawkins, L iver
pool.

PROBATE, DIVORCE, AN D  A D M IR A LT Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
Tuesday, Jan. 20,1891.

(Before the Right H o r, . Sir J a m e s  H a n n e n , 
assisted b y  T e in it y  M a s t e k s .)

T h e  A u g u s t , (a)
Carriage of goods—German ship—Law of the flag.
Where cargo was shipped by British subjects on 

board a German ship fo r  carriage to England 
under English bills of lading, the Court, m  an 
action fo r short delivery,

Held, that the master was entitled to deal with i t  
according to the laio of the fla g ; and hence, where 
he had sold part of the cargo at a port of distress 
without instructions from the shippers, such sale 
was justifiable by German law, as he had, after 
taking the best advice he could obtain, sold the 
cargo in  the honest belief that he was acting fo r  
the best fo r a ll parties in  the emergency which 
had arisen.

T h is  was an action for non-delivery of cargo in 
which the plaintiffs claimed 3945Z. 15s. and in
terest from the defendants, the owners of the 
German ship the August.

The cargo in question consisted of pepper, and 
was shipped in bags by the plaintiffs on board the 
August, at Singapore, to be carried to London 
under English bills of lading in the ordinary form 
by which the goods were to be delivered to the plain
tiffs, Boustead and Co.,the shippers, or their assigns, 
on payment of freight, the act of God, Queen’s 
enemies, fire, all and every the dangers and acci
dents of the seas, rivers, and navigation, of what 
nature or kind soever, excepted. The words
(o)Eeported by J. P. A s p in a x l  and Butlbb A s p in a ll , Esqrs., 

Barristers-at-Law.
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« Queen’s enemies ”  were altered in some of the 
bills of lading to “  Emperor’s enemies.

The Auqust, which was a general ship, com
manded by a German master, left Singapore on 
the 25th May 1889, and in June, July, and August 
met w ith a continuance of heavy wea^her w]1i1Ĉ  
eventually caused her to be put into Table bay 
where she arrived on the 14th Aug. P
was there put into the hands of th e ]/*a^ erS 
agents, and the charterers the various
shippers, including Boustead and Co were m  
formed of what had happened. The ship and
cargo were then surveyed by three surveyors on 
theg16th, 19th, and 2 7 th Aug. These surveyors 
reported that the ship was considerably damaged 
and recommended discharge of some of the cargo 
(which was done) to enable thene y 
to be effected. They also reported that “ e^argo 
(including the pepper in quest.on was damaged 
by sea water, and recommended that "  ?
examined bv competent merchants. Accordingly 
two generalme“ hants (admittedly not specialists

“ n d th e C2an fS e ^ t  ^h e se ^n tie m e n

unmerchantable, ̂ d ^ m m e ^ e d  that i t  should 
be sold by public auction.

On the 3rd Sept. 500 bags of * r  w e^so ld , 
and realised an average of 21. 0 . • P . ^
On the 10th Sept. 5 a0nn the 11th
^  M abSaeg°s were so ld ,'Ld  realised an average 
of 21. 6s. per lOOlbs. 0  the above 1094 bags 
sold in  Cape Town, 346 bags were sent on by 
the vendees to London, and there sold, where they 
realised substantially the price o so 
being sold at prices varying from tin g
poungd, the market p r i c r e s o h l  
6d. The remainder of the 1094 bags 
at the Cape, at a profit of lo  per cent

The nnrvevs and sales took place w ith the 
J t a i £ y S .  t e n » »  Consul-General at Cap.

T°On' tho 17tb Nov the August, having been 
repaired le ft Cape Town, and reached London in

contract of carriage, or alterna _ y 
wrongful deprivation of their g •

The defence and counter-claim were as o ow s ̂

1. The defendants say th a t ^ la m t:fc iU * o f lad ing  
owners o f the  pepper o r the ^ de™re0tn° t  e n tit le d  to  
in  respect the reo f, and th a t th e y  are
m a in ta in  th is  action. t,nq been any breach2. The defendants deny that the re  has h e e n a .y ^  ^

o f  th e  c o n tra c t c o n ta in e d  m  to  w h ic h  b ills  o f la d in g
tioned  in  the  sta tem ent o f d a  > B  t b e Baid  b ills  o f 
the  defendants crave leave to  r  • t  be de livered
lad in g  the  pepper the re in  C e r t a i n  excepted
to  the  p la in t if fs  on ly  unless p r y per to  the  p la in -
perils, and the  d e live ry  o f the  saio^peppe
t i f fs  was prevented by  the  s.a ld , defendants deny th a t 

3. To the  a lte rn a tive  c la im  d e t o d j t s ^  J  
the y  w ro n g fu lly  deprived the p i t  ^ even i f  the  
pepper, o r any bags o f pepper, a y p ro p e rty  o f the 
said pepper ¿r any p a rt o f i t  was the  Prop.erny^^ ^
p la in tiffs , w hich the  defendant sqW in  t j j e in te res t 
pepper was la w fu lly  and y  d t ba t the  defen-
o f and on beha lf o f t h e P ] ^  af d  ’w aUng to  account fo r 
dants have a lw ays been ready pepp er  to  the  law -
the  proceeds o f the  sale o f th  P ey <jne to  the
fu l  owners the reo f on being P £ t >ie  said pepper,
defendants in  respect o f the carriage ot the  sa u p

and other charges in  respect th e re o f, and the  defen
dants have pa id  in to  c o u rt in  th is  ac tion  to  a w a it 
fu r th e r  order o f the  co u rt an am ount fa r  in  excess o f 
any balance due to  the  p la in tiffs  in  respect o f the  said 
pepper, and on account o f the  sale thereo f.

4. In  the a lte rn a tive  th  e defendants say th a t the  con 
tra c t  o f carriage of the  said goods was entered in to  b y  
the  m aster o f the  defendants’ sh ip as the agent o f the  
charterers o f the  said ship, and th a t  the  said ship is  a 
Germ an vessel, and e n title d  to  f ly  the  German flag, and 
to  a ll the p riv ileges o f a German _ ship, and th a t the  
defendants and charterers o f the said ship were German 
subjects res ident in  Germany, and th a t the  m aster of 
the said ship was a German sub ject, and th a t the  
ch a rte r-pa rty  o f the  said ship is a German co n trac t, 
and th a t the  con tracts  conta ined in  the  b il ls  o f lad ing  
fo r  the  carriage o f the  said pepper were made and 
entered in to  sub ject to  German law , and th a t b y  th e  
laws o f G erm any the sale o f the  said goods under the  c ir 
cumstances a t the  place where and the  tim e  when the  said 
goods were sold was la w fu l and r ig h t, and th a t the defen
dants in cu rre d  no l ia b i l i ty  by  reason o f the  said sale, 
and th a t the  defendants are e n title d  by  the  said law s to  
receive fro m  the  p la in tiffs , o r owners o f the  said goods, 
o r holders o f the  said b ills  o f lad ing , the  fre ig h t agreed 
upon fo r the  carriage o f the  said goods, and the defen
dants say th e y  are e n tit le d  to  set o ff th e  said fre ig h t 
and o the r charges in cu rre d  on and about the said goods 
against th e  proceeds o f the  said goods in  th e ir  hands, 
and th a t the  p la in t if fs  are on ly  e n title d  to  the  excess 
( i f  any) o f the  realised va lue o f the  said goods ( i f  such 
goods or any p a rt o f them  belonged to  the p la in tiffs , 
w h ich  the  defendants do n o t adm it) over and above the  
am ount o f such fre ig h t, to g e th e r w ith  the  said charges 
upon the  said goods, and the  defendants have a lw ays 
been ready and w il l in g  to  pay ove r any such excess in  
va lue , and have pa id  in to  c o u rt to  a w a it fu r th e r  order 
a sum m uch g rea te r than  any such excess.

A nd  by  w ay of coun te r-c la im  :
5. The defendants c la im  to  be pa id fo r  the carriage o f the  

said goods, or any p a r t  the reo f be longing to  the p la in 
t i f fs .  The defendants also c la im  to  be pa id  fo r o the r 
charges in cu rre d  and disbursem ents made b y  them  on 
account o f the p la in tiffs  in  and about the  said goods, o r 
such p a rt the reo f as belongs to  th e  p la in tiffs , and to  
receive fro m  the  p la in tiffs  th e ir  c o n tr ib u tio n  to  general 
average charges on a> count o f the  said goods, o r such 
p a rt the reo f as belongs to  the  p la in tiffs .

6. I n  the  a lte rn a tive  the  defendants c la im  fre ig h t fo r  
the carriage o f the  said goods and o th e r charges in 
curred  on behalf of the  said goods, in  accordance w ith  
the p rovis ions o f the law  o f the German em pire, by  w h ich  
the  con trac t to  c a rry  the  said goods is  governed.

7. A nd the  defendants fu r th e r  say th a t subsequently 
to  the  commencement o f th is  action, and subsequently 
to  the  paym ent in to  c o u rt by  them  re fe rred  to  in  the 
3 rd  paragraph o f the  defence here in , a t w h ich  tim e  
the  accounts between the  pa rties  had n o t been stated, 
th e y  have ascertained th a t the  money so pa id in to  co u rt 
by  them  to  cover a l l  possible c la im s by the p la in tiffs  
was in  excess o f a l l  such claim s to  the am ount o f 
2171 4s. 8d., and the  defendants fu r th e r  say th a t the  
p la in t if f  s have received the  whole o f the money so pa id  
in to  cou rt, and taken i t  o u t o f c o u rt and converted i t  
to  th e ir  own use. and the  defendants c la im  in  any event 
to  be repa id  b y  the  p la in tiffs  the  am ount o f 2171. 4s. Sd. 
pa id  in  excess o f th e ir  l ia b i l i ty .

A t the tr ia l the defendants called a German 
advocate, by name Hermann Hildebrand, who 
stated that, according to German law, i f  the master, 
after taking the best advice he can obtain on the 
spot, honestly comes to the conclusion that a sale 
of the cargo is best for the interest of its owners, 
such sale is justified even though i t  subsequently 
tu rn  out that there was in fact no necessity for 
the sale, and that i t  would have been better to 
have dealt w ith the cargo in  some other way.

The plaintiffs cross-examined this witness, but 
called no evidence to contradict him.

The article in  the German Commercial Code 
relied oh by the defendants is set out in the 
judgment.



1 1 2 MARITIME LAW CASES.

T h e  A ugust. [ A dm .A d m .]

Barnes, Q.C. and Bollams for the plaintiffs.— 
The defendants have not justified the sale of the 
pepper, and. hence are liable. The contract is 
to be determined by English and not by German 
law :

Be The Missouri Steamship Company Limited, Cl 
L. T. Eep. N. S. 316; 42 Ch. Div. 321; 6 Asp. Mar. 
la w  Cas. 423;

The Peninsular and Oriental Steam Navigation 
Company v. Shand, 3 Moo. P. C. N. S. 272 ;

Chartered Mercantile Bank of Ind ia  v. Netherland 
Steam Navigation Company, 48 L. T. Eep. N. S. 
546; 10 Q. B. D iv. 521; 5 Asp. Mar. Law Cas. 65.

I f  so, the test of the va lid ity of the sale is 
whether there was in fact necessity for it. In  this 
case the master has acted unreasonably, and 
without a due regard to the interests of the cargo 
owners :

Notarav. Henderson, 261. T. Eep. N. S. 442 ; L. Eep.
7 Q. B. 225; 1 Asp. Mar. Law Cas. 278;

Australasian Steam Navigation Company v. Morse, 
27 L. T. Eep. N. S. 357 ; L. Eep. 4 P. C. 222; 1 Asip. 
Mar. Law Cas. 407.

Even assuming the contract to be governed by 
German law, the conduct of the master would 
not justify  the sale.

Sir Walter Phillvmore (with him Dr. Bailees, and
A. Pritchard), for the defendants, contra.—The 
propriety of the sale is to be determined in this 
case by the law of the flag :

Lloyd v. Guibert, 13 L. T. Eep. N. S. 602 ; L. Eep.
1 Q. B. 115 ; 2 Mar. Law Cas. O. S. 283:

The Gaetano and Maria, 46 L. T. Eep. N. S. 835; 
7 P. Div. 137; 4 Asp. Mar. Law Cas. 470, 535;

Russell v. Niemann, 17 C. B. N. S. 163.
The master acted honestly and reasonably after 
obtaining the best advice ho could on the spot. 
The mere fact that i t  subsequently turned out 
that the pepper was worth more than i t  realised 
at the Cape will not make the shipowners liable.

Hollams, for the plaintiffs, in  reply.
Cur. adv. vult.

Jan. 20.—The P kesident (Sir James Hannen).— 
This action is brought in respect of pepper sold 
at Cape Town as damaged, i t  being contended for 
the plaintiffs that such sale was not necessary or 
justifiable. The defendants pleaded that the 
August was “  a German vessel, entitled to fly the 
German flag, and to all the privileges of a German 
ship; and that the defendants and charterers of 
the said ship were German subjects resident in 
Germany; and that the master was a German 
subject; and that the charter-party was a German 
contract; and that the contracts contained in the 
bills of lading for the carriage of the said pepper 
were made and entered into subject to German 
law ; and that by the German law the sale of the said 
goods was lawful and right.”  The question raised 
by this plea was first argued before me, i t  being 
agreed that the other questions arising in the case 
should stand over until I  had determined whether 
the propriety or impropriety of the conduct of the 
master in  selling the pepper was to he determined 
by English or German law. The broad distinc
tion suggested to exist between the English and 
German law on the subject under consideration 
is that, by the English iaw, i t  is not sufficient to 
justify the sale of goods at a port of refuge that 
the master acted in good faith and in the exercise 
of the best judgment he could form, i f  i t  should 
be held by the tribunal before which the question 
may come that there was not in fact a real 
necessity for the sale ; whereas, by the German

law, the sale w ill he justified i f  the master, after 
taking the best advice he can obtain, honestly 
comes to the conclusion that a sale is best for the 
interest of the persons for whom he is called 
upon to act in the emergency which has arisen. 
This is not given as a complete statement of the 
German law on the subject, but merely as an 
indication of the nature of its difference from 
the English law for the purposes of the present 
inquiry. The argument for the defendants is 
based on the principle laid down by the Court of 
Exchequer Chamber in Lloyd v. Guibert (ithi sup.), 
that where the contract of affreightment does not 
provide otherwise as between the parties to the 
contract in respect of sea damage and its inci
dents, the law of the country to which the ship 
belongs must be taken to be the law to which they 
have submitted themselves. In  the very learned 
judgment in that case delivered by Willes, J. on 
behalf of the Exchequer Chamber he says : “  Ex
ceptional cases, should they arise, must be dealt 
with upon their own merits. In  laying down a 
rule of law, regard ought rather to be had to 
the majority of cases upon which doubt and l i t i 
gation are more likely to arise; and the general 
rule that, where the contract of affreightment 
does not provide otherwise, there, as between the 
parties to such contract, in respect of sea damage 
and its incidents, the law of the ship should 
govern, seems to be not only in accordance with 
the probable intention of the parties, but also 
most consistent an'd intelligible, and therefore 
most convenient to those engaged in commerce.”  
This subject has since been very fu lly  considered 
by the Court of Appeal in  the case of The Gaetano 
and Maria (ubi sup.). In  that case goods were 
shipped by British subjects under a charter- 
party made in London for the carriage of goods 
to England in an Italian ship. The ship put into 
Fayal in distress, and the master entered into a 
bottomry bond, by which he hypothecated the 
cargo as well as the ship, without communicating, 
as he might have done, with the cargo owners, 
but which by the Ita lian law ho was not bound 
to do. The question was, whether the captain 
was bound by the English law by which he would 
have had no authority to bind the owners of the 
cargo without communicating with them, or by 
the Ita lian law under which such communication 
was unnecessary. The present Master of the 
Rolls in giving judgment in that case says: 
“  What is the principle which ought to govern 
this caseP The goods are put on board an 
Italian ship, and the person to exercise authority 
is an Italian master. Is the authority of the 
Italian master to depend upon the law of the 
country of the shipper when that law is contrary 
to the law of his own country P Why should it  P 
Is the master of the ship to he taken to know the 
law of the country of each shipper of the goods 
which are put on* board his ship P I t  would be 
strange i f  that were so. I f  a merchant puts his 
goods into the power of an Italian master on 
board an Italian owner’s ship, what is the mean
ing of the transaction but that he is to deal w ith 
the goods as an Italian master is to be taken to 
deal w ith goods on board his ship unless he is 
bound to another mode ? Upon principle i t  seems 
to me that, ho who ships goods on board a foreign 
ship, ships them to be dealt with by the master of 
that ship according to the law of the country of 
that ship unless there is a stipulation to the
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contrary.”  A fter reviewing the facts of the case 
of Lloyd v. Ouibert (ubi sup.) and pointing out 
that there the contract was one of affreightment, 
he continues: “  Still, i f  the contract was there 
held to be a foreign contract because i t  was made 
w ith  regard to the shipment of goods on board a 
foreign ship, the principle governs this case, and 
would authorise one saying that the authority 
which arises out of the contract of shipment is 
the authority which the law of the country ot the 
ship would give to the master.”  Cotton, L J . 
thus states the principle applicable : When the 
owner of goods puts them on board a vessel he 
must authorise the owner of that vessel and bis 
agent the captain to deal w ith those Roods 
according to the law of the country to which that 
vessel belongs.”  This “  rule is applicable, because 
no one who ships goods on board a. vessel can be 
ignorant of the flag—that is of the country to 
which the ship belongs—whilst the master would 
be in  a very difficult position i f  he had to inquire 
what was the law of the country of the goods— 
if, as regards one portion of the cargo, he had to 
deal w ith i t  when the necessity arose in  one way, 
and as regards another portion of the cargo in 
another way.”  This appears to me to be a binding 
authority in the present case unless a valid dis
tinction can be drawn between the law which is 
to govern the right of a master to hypothecate 
cargo, and that applicable to his right to sell i t  
in  circumstances of emergency. I  can And no 
such distinction, and i t  w ill have been seen that 
the passages I  have quoted from the judgmen 
in  Lloyd v Ouibert {ubi sup.) and The Gaetano and 
Maria {ubi sup.) are perfectly general, and apply 
w ith  equal force to the case of a master called upon 
in  a position of difficulty to determine whether 
he should sell goods as to that of one having to 
determine whether he should pledge them.

I t  was urged also for the plaintiffs that a 
later case in the Court of Appea , v  ., 
Chartered Mercantile Bank of India. ^■ Netherlands 
{ubi sup.) modified the decision in 
and Maria {ubi sup.), and supported their con
tention. I  am of opinion, however, tha¡ i t  has 
no such effect. There is no suggestion throughout 
the judgments there delivered that. there^was 
any intention to vary the law as laid d°™n 1 wtre 
earlier cases I  have cited. The goods were 
shipped under a b ill of lading containing among 
other excepted risks collision. 
of the vovage the carrying ship collided with 
another vessel belonging to the same owners 
both ships being to blame. A  question in  dispute 
was whether both were Dutch. I t  was held that 
whether Dutch or not the defendants were Inible
in  to rt for the negligence of their servants on
board the ship w ith which the carrying vessel 
collided. This case does not aPP^r 
throw any ligh t upon the one n 
sideratiom I t  was held in that case that the 
contract was English, even thoug ^  h
which the goods were carried was Dutch 
Assuming that the contract m the Pyesent case 
was English, that does not govern the question 
of what law is to be applied to goods carried in  a 
German ship, a state of facts not prov’d e d fo r  
and not contemplated by the contract having 
arisen. Suchfacts existing, we must considerwhat 
law i t  is just to apply in these exceptional cir^
cumstances, and for the reasons so forcibly ̂ a ted
in Lloyd v. Guibert {ubi sup.) and in The Gaetano 
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and Maria {ubi sup.), i t  appears to me that the 
master of the August could only be expected to 
act in conformity with the law of his flag.

Holding, therefore, as I  do, that the captain, in 
dealing with the damaged cargo at the port of dis
tress, was entitled to act in accordance w ith German 
law, I  proceed to consider what is the German 
law applicable to such a case. Upon this point I  
have to rely solely on the evidence of Mr. Hilde
brand, a witness called for the defendants. No 
witness was called on behalf of the plaintiffs to 
contradict Mr. Hildebrand’s testimony, and that 
must be accepted by me as correct, judged of 
course in  its entirety as modified by cross-exami
nation. I  may add that Mr. Hildebrand appeared 
to me to give his evidence w ith  intelligence and 
candour, and without bias in  favour of the party 
by whom he was called. He bases his evidence 
on the 504th article of the German Commercial 
Code. That article is thus rendered in  Dr. 
Wendt’s translation of the code, which the witness 
proved to be correct: “  The master shall take 
every possible care of the cargo during the 
voyage in  the interest of those concerned therein. 
When special measures are required in  order to 
avoid or lessen a loss, i t  is his duty to protect the 
interest of those concerned in  the cargo, as their 
representative, to take their instructions if  
possible, and so far as the circumstances admit to 
carry the same into effect; otherwise, however, to 
act according to his own discretion, and generally 
to take every possible care that those interested 
iu the cargo are speedily informed of such occur
rences, and of the measures thereby rendered 
necessary. He is particularly in such cases 
authorised to discharge the whole, or a portion 
of the cargo; in  extreme cases, i f  on account of 
imminent deterioration or for other causes a 
considerable loss cannot be otherwise averted, to 
sell or hypothecate i t  for the purpose of pro
viding means for its preservation and further 
transport.”  I t  was said by the plaintiffs that the 
translation should be “  most extreme cases.”  I  
see no practical difference between the two 
phrases; but further I  accept the witness’s evi
dence that the words are explained by what follows 
them, namely, that the cases referred to are those 
where “  on account of imminent deterioration or 
for other causes a considerable loss cannot be 
otherwise averted.”  The interpretation which 
the witness states the German courts put upon 
this article is that, i f  in  the extreme cases referred 
to, the captain, in  the exercise of his discretion, 
after taking the best advice he can get on the 
spot of experts or otherwise, comes to the honest 
conclusion that i t  is best in  the interests of the 
cargo owner that the cargo or a portion of i t  
should be sold, he is not bound to prove that i t  
was in  fact the best course, and in  particular that 
the cargo owner cannot impeach the captain’s 
conduct by proof that in  the result his conduct 
turned out to be inexpedient or damaging to the 
cargo owner. In  support of his evidence of what 
is the German law on that subject the witness 
referred to several decided cases, some prior to 
the promulgation of the code, others subsequent; 
the former, he stated, are relied on in  German 
courts as authority in showing the interpretation 
to be put on the general language of the code. 
Assuming, as I  am bound to do, in  the absence of 
evidence contradicting the witness that his evi
dence is correct, I  th ink that these decisions

Q
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support the witness’s statement of the law. The 
case in  which the legal principles on this subject 
are best illustrated is that of Moeller Brothers y. 
Biacone, Busch, and Go., reported in Seebohm’s 
Collection of Judgments in  Maritime Cases, vol. 1, 
p. 257, decided in 1861. There the plaintiffs, the 
owners of rice, shipped at Moulmein, sued the 
owners of the ship for the alleged wrongful act 
of the captain in selling the rice at Moulmein, to 
which port the ship was compelled to return in 
distress. The court of first instance held that 
the plaintiffs could not recover, because the 
sale had been made w ith  the concurrence of 
Apfel and Co., the shippers of the cargo. 
This decision was reversed on appeal on the 
ground that Apfel and Co. could not be 
treated as parties who could dispose of the 
cargo, bills of lading to order having been 
signed by the captain which were no longer in 
the possession of Apfel and Co. The Court of 
Appeal therefore held that on the facts the captain 
was not justified in selling the rice. But on appeal 
to the Highest Appeal Court this decision was 
reversed, and the judgment appealed from 
restored, but not on the ground relied on by the 
court of first instance. The Supreme Court of 
Appeal held that the captain could not justify 
his acts merely as having been done w ith the 
consent and advice of Apfel and Co., but that he 
could justify  them as having been done in the 
exercise of his judgment in good faith on the best 
advice he could obtain. I t  is unnecessary to set 
out the facts of the case, which in  many respects 
resemble those of the case before me; but the 
principles upon which the court acted are very 
clearly set forth in the following, the governing 
passage of the judgment: “  The defendants must 
either justify  the proceedings of the captain, or 
take on themselves the consequences of his acts 
to the extent of their fortune de mer. The obli
gation to give this justification may be understood 
in different ways. One would cast on the master 
as well as on the owners the necessity to prove the 
absolute expediency or usefulness of the proceed
ings of the master; or, on the other hand, one 
might consider i t  sufficient i f  he could be proved 
personally to have acted without blame ; so that 
the consequences of inexpedient and damaging 
measures taken by the captain must be borne by 
the parties interested in  the cargo so long as he 
the master was induced to take them without 
culpa. The judgment of the Appeal Court, taking 
the first line of argument, cannot be assented to ; 
on the contrary, so far as the duty of the master or 
owners under circumstances such as existed in 
this case is concerned, the only question is 
whether the proceedings of the master attended 
by damaging results could be considered from his 
standpoint as being expedient. For the master 
who has the custody of the goods entrusted to 
him is, on the one hand, obliged, and on the other 
is authorised to take in extraordinary cases such 
measures regarding the goods as may be con
sidered in  the circumstances as being in the 
interest of the owner, and in  doing this he may 
and must follow his own well considered discre
tion. I t  is true in doing this, he has to apply the 
greatest diligence ; for in a contract of hiring, of 
which the contract of affreightment appears to 
be a species, there is such custody as diligen- 
tissimus 'paterfamilias suis rebus adhibet; but if  
the master acts w ith  all necessary care, and

yet the measures taken by him afterwards 
prove inadmissible or even damaging, yet he and 
consequently the owners cannot be rendered 
responsible. I t  is unnecessary to set out the 
other German decisions relied on. They were 
cases of the sale of ships, as to which there are 
particular provisions in the code in  exoneration 
of the captain who employs experts though he 
may have been misled by them. I t  was con
tended for the plaintiffs that as there are no such 
provisions expressly applicable to the sale of 
cargo, they had no bearing on the present case. 
Mr. Hildebrand, however, stated that they were 
applicable by analogy. They seem to me to tend 
to support rather than to detract from the 
evidence of the witness on the main points that the 
captain who acts in good faith on the best advice 
he can get, and believing that the sale of cargo 
in a port of distress is best for the cargo owner, 
is exonerated as well as the shipowner from the 
responsibility, though i t  may ultimately turn  out 
that the advice was bad.

I  now proceed shortly to state the facts, and 
to examine whether the captain of the August 
did fu lfil the obligations of the German law as 
stated in the code, and explained by Mr. 
Hildebrand. [The learned Judge then dealt 
w ith the facts relating to the surveys and sale 
of the pepper at Cape Town.] No sugges
tion of fraud was made before me against 
anyone. But it  was contended that the pepper 
ought not to have been sold, but should 
have been dried and re-bagged, and re-shipped. 
From the evidence i t  appears that Mr. Knight 
considered the expense of this, and the surveyors 
advised that this should not be done. A  com
mission was appointed for the examination of 
witnesses at the Cape, and many, including Messrs. 
Dipkson and Brown, were so examined. They 
were both of them merchants of position and of 
long standing at the Cape, and they gave evidence 
of the condition of the pepper, and their reasons 
in justification of the advice they gave. I  am 
satisfied, upon a careful examination of the 
whole evidence, that they acted in perfect good 
faith, and in  the belief that there was, as Mr. 
Brown expressed it, “  a commercial necessity for 
the sale as the best course open, and that i t  was 
the wisest thing to do for the benefit of all con
cerned.” Looking at the matter ex post facto, 
there can be no doubt that much of the pepper 
might have been reshipped and sent on to London, 
and some of i t  was in fact sent on by the pur
chasers in steamers, and it  fetched a good price 
in this country. But i t  was a matter of specula
tion in which the purchasers have been fortunate. 
The difficulties of the case arose from pepper not 
being an article frequently dealt w ith at the Cape, 
and this pepper was also of a kind not generally 
known, and of a quality which does not suffer so 
much by sea-water as ordinary pepper. But the 
captain and those employed by him acted to the 
best of their lights, and no better advice could 
be obtained by the captain than that upon which 
he acted. I  th ink also that no other communi
cation w ith the owners of the pepper than that 
which was made was practicable. On the whole 
I  am of opinion that the captain and the defen
dants are not responsible for the loss which has 
been sustained by the plaintiffs by the sale of 
their cargo, and my judgment must be for the 
defendants with costs.
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The learned President having omitted in  his 
judgment to deal w ith the counter-claim, the 
plaintiffs ultimately submitted to a decree settled 
in  the registry, whereby they were ordered to pay 
the defendants the freight and general average 
charges.

Solicitors for the plaintiffs, Hollams, Sonst 
Coward, and Hawkesley.

Solicitors for the defendants, Pritchard and 
80718.
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Jan. 27, 29, June 23, and July 23,1891. 
(Before the L ord C h a n c e llo r  (Halsbury), Lords 

W atson , B r a m w e l l , H er sc h e ll , M a c n a g h ten , 
and M o rris .)

L it t l e  a n d  others v . P ort T albo t  C o m pan y .
T h e  A pollo, (a)

ON APPEAL PROM THE COURT OP APPEAL IN ENGLAND.
Damage— Bock—Duties of harbour-master.

A ship of the appellants, while in  a dock the 
property of the respondent company, fouled her 
propeller, and i t  became necessary to put her 
upon the ground to free it. By the authority of 
the deputy harbour-master, whose powers and 
duties were regulated by a private Act of Parlia- 
ment, the ship was placed iu  the sea lock leading 
into the dock fo r  the purpose of being put on the 
ground. The lock had been lengthened since its 
original construction, but an old sill had been leg , 
which made the bottom uneven. When the water 
was let out, the ship grounded on this s ill and, 
sustained serious damage.

Held (reversing the judgment of the c o u r t  below, 
Lords Bramwell and Morns dissenting), that the 
harbour-master was acting within the scope ot 
his authority in  authorising the use of the Loch 
as a dry dock, and that the respondents were liable 
fo r his negligence in  allowing the ship to take 
the ground in  an improper place.

T his was an appeal from a judgment of the 
Court of Appeal (Fry and Lopes, L.JJ., Lord 
Esher, M.R. dissenting), reported m 6 Asp. Mar. 
Law Cas. 402 ; 61 L. T. Rep. N. S. 286, who had 
affirmed a judgment of Butt, J reported in 6 
Asp. Mar. Law Cas. 356; 60 L  T. Rep. N  b. 112, 
in  an action brought by the appellants, the 
owners of the steamship Apollo, against the res- 
pondents. The facts appear from the head-note 
above, and from the judgments of their Lord- 
ships, and also in the reports in the courts below.

Jan. 27 and 29.—The case came on for argument 
before Lords Bramwell, Herschell, and Macnagh- 
ten.

Sir R. James, Q.C., Barnes, Q.C., and Synnott, 
for the appellants, argued that there was no 
evidence of contributory negbgence onthe part of 
the captain of the Apollo, as found by Butt, J . m 
the court below; the deputy harbour-master was 
acting w ithin the scope of his authority as 
prescribed by the respondents private Act 
(4 W ill. 4, c. x liii., sects. 51, 60, 71), and the respon- 
dents were liable for his negligent performance of 
his duties. The ship was using the harbour 
under the orders of the harbour-master, tor 
reward to be paid to the respondents, and there

(a) Reported by C. E. Malden, Esq., Barrister-at-Law.

was a contract on their part that all parts of the 
harbour were reasonably fit for use. The lock is 
a part of the harbour, which the ship was using 
in  a proper manner. They cited

The Rhosina, 52 L. T. Bep. N. S. 140 ; 5 Asp. Mar.
I-aw Cas. 350; 10 P. T)iv. 24 ; affirmed on appeal,
5 Asp. Mar. la w  Cas. 460 ; 53 L. T. Bep. N. S. 30 ;
10 P. Div. 131;

Gautret v. Egerton, 16 L. T. Bep. N. S. 17 ; L. Bep.
2 C .P . 371;

Indermaur v. Dames, 16 L. T. Bep. N. S. 293; L.
Bep. 2 C. P. 311.

The Attorney-General (Sir R. Webster, Q.C.), 
Bucknill, Q.C., and Macrae, for the respondents, 
contended that this could not be put as an 
invitation into a tra p ; there was no negligence 
on the part of the harbour-master, and, even if  
there was, the respondents are not liable for it, as 
he was not acting w ith in  the scope of his ordinary 
employment. The effect of the evidence is that 
the captain used the lock as a bare licensee. The 
Rhosina is distinguishable ; in  that case the 
disaster was caused by the harbour-master’s own 
act. See

Ivay  v. Hedges, 9 Q. B. Div. 80.
Barnes, Q.O. was heard in reply.
June 23.—Their Lordships requiring further 

argument, the case was re-argued before the same 
noble and learned Lords, w ith the addition of the 
Lord Chancellor (Halsbury), Lords Watson and 
Morris.

Sir JET. James (Synnott w ith him) argued for the 
appellants.

The Attorney-General (Sir R. Webster, Q.C.), 
Macrae w ith him, for the respondents.

A t the conclusion of the arguments their 
Lordships took time to consider their judgment.

July 23.—Their Lordships gave judgment as 
follows :—

The L ord C h a n c e llo r  (Halsbury).—My Lords : 
Iu  this case the owners of the Apollo, screw- 
steamship, sued the Port Talbot Company for 
in ju ry to their vessel while in  the dock of which 
the defendants are the owners. The vessel was 
injured by resting on an old sill that lay across the 
middle of the lock, and projected above the level of 
the bottom of the lock for some fifteen or eighteen 
inches. When the water was withdrawn, and 
the vessel, which was loaded w ith 400 tons, 
allowed to rest on this projection, such parts of 
her as were not supported entirely sank and 
seriously injured the vessel. W ith  respect to the 
amount of the damages, which were very con
siderable, no question arises here. The ship had 
gone into the dock, under circumstances as to which 
I  w ill say a word presently, and had paid or was to 
pay for proper dock accommodation, and was sub
ject to the orders and supervision of the dock 
authorities. While in the dock her screw was fouled 
in  some way not material to inquire into, and i t  
became necessary, for the purpose of her prosecu- 
tingher voyage that arope, which had entangledher 
screw, should be removed. Ineffectual endeavours 
were made to accomplish this object by a diver ; 
but ultimately the vessel was placed in the lock 
w ith the object of allowing her to rest upon the 
bottom of the lock, and so enabling workmen to 
get at her screw and disentangle it. The question 
is, who was responsible, i f  anyone, for the injuries 
which undoubtedly took place by the vessel being 

I placed in the lock and the water being withdrawn
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as I  have described. As a matter of fact, I  th ink 
there can be doubt that the vessel was placed 
there by the authority of a person named Johns. 
Neither can I  doubt that Johns assured the 
captain of the Apollo that i t  was a safe operation. 
Unsatisfactory as is the mode in  which Johns 
gives his evidence, yet i t  seems to me that his 
own admission of what he stated to the captain of 
the Apollo shows that he did give, and intended 
to give, an assurance to the captain of the Apollo 
that the operation might be safely performed. 
Johns admits that the captain came ashore and 
asked him “ what sort of a bottom i t  w a s t h a t  in 
reply he told him “  i t  was stone and brick he had 
to lay on.”  The captain asked him whether i t  was 
level, and he told him “  i t  was level from gate to 
gate as far as he knew,”  and then he adds the 
words that “  he had never seen the bottom.” 
That the captain asked the question w ith 
reference to the level of the bottom of the dock, 
and that Johns answered i t  in  some words which 
conveyed the assurance that i t  was so level that 
the vessel could safely rest upon it, I  cannot 
entertain a doubt, since the object of the captain 
in asking is clear enough ; in  asking i t  that was 
plainly implied, and that the answer was some
thing that implied safety is all but proved by the 
fact of the placing of the vessel in  the dock for 
the purpose of the operation by the assent and 
under the direction of both the captain and J ohns.
1 w ill deal presently w ith  the question of what 
assurance was conveyed to the captain by the 
words used; but that they conveyed, and were 
intended to conVey, an assurance that the captain 
m ight safely permit his vessel to be placed in  
the dock for the purpose of being grounded, I  
cannot entertain a doubt.

The question of course remains, what was the 
extent of Johns’ authority; whether he was a 
mere lockman or a person having authority 
over the dock? And the more important 
question still, whether, assuming him to be 
harbour-master, and invested w ith the ordinary 
authority of a harbour-master, the act done 
by him, or permitted to be done by him, was 
one which would bind the company of which he 
was the servant ? W ith  the former of these ques
tions we have not now got to deal. I t  is admitted 
that Johns was acting in  Fitzmaurice’s (the 
actual harbour-master’s) place, and that his acts 
may be treated as the acts of Fitzmaurice. But 
i t  is contended that, even i f  Fitzmaurice had 
given the orders or permission which were given, 
the company would not be liable because the 
thing done, or permitted to be done, was, in  the 
language of the Lords Justices, abnormal and 
extraordinary, and beyond the scope of F itz 
maurice’s authority to permit. In  dealing with 
that question, i t  is important to consider what is 
the nature of the dock undertaking, and what 
things, may be reasonably expected to be done in 
a dock, the business of which consists in  receiving 
vessels for hire, and supplying therein all 
ordinary dock accommodation. I  cannot th ink 
that i t  is an unusual or extraordinary operation 
that a vessel should be grounded. In  this par
ticular case i t  was the fouling of the screw 
necessitating investigation and repair below the 
level of the water, but there are many things 
which may require a vessel to be grounded, and, 
I  should think, must be in the contemplation of 
everybody dealing w ith vessels. An in ju ry may

not. uncommonly take place below the level of the 
water of a kind that may necessitate the vessel 
being grounded. One of the instances given by 
Mr. Fitzmaurice, the harbour-master, himself, ia 
that vessels may want to caulk their sternposts. 
For such purposes i t  was not unusual in  this 
particular doclc sometimes to use the hard in the 
river and sometimes the lock in  question.  ̂ But, 
speaking generally, I  should th ink that, in the 
nature of such a construction as a dock and the use' 
to which i t  is ordinarily put, there would be 
involved the ordinary accommodation, i f  i t  could 
be safely got, of allowing vessels to ground for 
the purpose of undergoing repair. Now, that 
Johns at least permitted this to be done, and in 
respect of this particular place, there can be no 
doubt; and a dock company, I  think, must be 
taken to hold out their harbour-master, or the 
person who fills that character for the moment,^as. 
possessing sufficient authority to inform ships 
where they may safely ground. Apart, therefore, 
from the controversy, who first suggested this 
operation, and confining myself to the admitted 
fact that this thing was done by permission of 
Johns w ith  such assurances of its being safe as 
induced the captain to act upon them, I  am of 
opinion that the company would be responsible 
for the harbour-master’s act and representations.
I  quote Jervis, O.J. in Giles v. Taff Vale 
Railway Company (2 E. & B. 829): “  I  am of 
opinion that i t  is the duty of the company, 
carrying on a business, to leave upon the spot 
someone w ith  authority to deal on behalf of the 
company w ith  all cases arising in  the course of their 
traffic as the exigency of the case may demaud.”  
In  that case the Chief Justice was dealing w ith  a 
railway company, and w ith  the question whether 
planting quicks and giving directions in  respect 
of them was an act w ithin the authority of the 
general superintendent of the line, and i t  was 
agreed that the company was a railway company 
for carrying goods, and not a market-gardening 
company for the purpose of planting ‘‘ quicks, 
But the reply was given in the words which I  
have quoted, and I  certainly adopt them. The 
Chief Justice continues : “  I  th ink he had 
authority in  the exigency of the traffic to keep 
the quicks in the mode in which they were kept, 
and that consequently they were in the custody 
of the company in  the course of their ordinary 
business.”  So here I  th ink the grounding of the 
vessel in  a place which i t  may be quite true was 
not, in  the original construction of the docks, 
intended as a dry dock, but would, looking to the 
assurance from the person left in  charge ol the 
business of the dock company, be fit  and appro
priate for the purpose, would be an act which to 
my mind is neither abnormal nor extraordinary, 
i f  by those words it  is intended to convey some
thing outside anything that could be ordinarily 
and reasonably contemplated as part of the 
business which the dock company were carrying

^Something has been argued w ith  respect to 
the particular language in  which Johns conveyed 
the assurance of security, and, in  order to 
appreciate this, i t  becomes necessary to add a 
word or two upon the construction of the lock. 
I t  had originally been shorter. The process of 
lengthening it  had left the s ill already described 
across the middle of the lock. I t  is almost 
inconceivable that anyone who knew oi such an
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inequality at the bottom of the dock could have 
permitted such an operation to be performed 
■without seeing the danger to which i t  exposed a 
heavily-loaded vessel to ground there. Johns 
suggests that he did not know of the obstruction. 
but, singularly enough, Butt, J., while actually 
finding contributory negligence in  the captain 
for not knowing or inferring that such an 
obstruction might be there, accepts the explana
tion of Johns, that he did not know of the 
obstruction in  question. Johns had been there
three years, and I  am certainly not disposed 
myself to accept the statement that Johns did 
not know what was the nature of the bottom, 
but to my mind i t  is immaterial whether he did 
or did not. He, as acting harbour-master, was 
there for the express purpose of giving directions 
to vessels how and where they should dispose 
themselves in the dock of which he was harbour
master, and I  th ink that the captain of t  e 
vessel might well be justified in  accepting Johns 
statement as to the nature and construction of 
the dock. Whether, as a fact, Johns knew i t  or 
not, i t  is not denied (indeed, J ohns himself proves 
it) that he told the captain that the bottom was 
stone and brick to lie on ; he uses words I  have 
already quoted. And he was asked i f  i t  was 
level, and he told the captain i t  was level from 
gate to gate as far as he knew. I  do not believe 
the words of qualification “  as far as I  know 
could have passed. The language Johns admits 
himself to have used was such as presumed a 
knowledge of the nature of the. bottom, and i f  
there was any qualification, which could reasonably 
have led the captain to suppose that the harbour
master did not know the nature of the bottom 
upon which he was about to place the ship, I  do 
not believe he would have permitted i t  to be done. 
As I  have said, I  th ink i t  is immaterial whether 
Johns knew the condition of the bottom or not, 
because I  believe, however conveyed, he did intend 
to convey, and did convey, an assurance of its 
security. Of course I  do not mean to deny that 
if, instead of what I  believe Johns did say, he had 
said something to the effect: “  You may try  the 
experiment i f  you like, but I  personally do not 
know what the bottom of the lock is ; i t  may 
be even or uneven for aught I  know to the 
contrary” —I  do not deny that, i f  this, or anything 
like this, had been the effect of the conversation 
the captain would have tried the experiment at 
his own risk. The question of contnbntoiT 
negligence was fa intly suggested, but, in  fact, i t  
indisposed of by what I  have already said, even 
i f  insisted on since whatever presumption might 
iiV ve arisen from seeing the intermediate lock 
gates (if the captain had seen them, which, as a 
matter of fact he did not) would be entirely dis
placed by the ’assurance of the 
i f  i t  was given, as I  believe i t  was that the bottom 
of the lock was “  level from end to end. 1 or I  
entirely reject the explanation of what the 
harbour-master says was in  his own mind, that 
he referred to the interior gates when he said 
“ fromgate to gate ” in  reply to a question which 
so far as i t  was important and revel™ i *;° tl^  
inquiry, he must have understood referred to 
the safety of the bottom from one end of 
the lock to the other. I  have, for convenience of 
statement, described Johns as the harbo" r,™af ^  
I  have done so for one reason, because i t  has been 
admitted in the argument he was doing what

Fitzmaurice would have done had Fitzmaurice 
himself been in health to perform his ordinary 
duties, and therefore, as between the company 
and the person applying for directions, he was 
the person held out by the company as the proper 
person to give directions. The question, i t  must 
be remembered, is not whether he was the 
regularly appointed harbour-master or not. As 
a matter of fact, I  find he was performing the 
duties which he did perform by the authority of 
the company, and those duties were of such a 
character as, to my mind, to make the company 
responsible for the negligent performance of the 
particular duty which is here in  question. For 
these reasons I  am of opinion that the judgment 
of the Court of Appeal ought to be reversed, and 
that the appellants (the plaintiffs in  the action) 
are entitled to judgment and to the costs both 
here and in the courts below.

Lord W a t s o n .—My Lords: I  also am of opinion 
that, in  permitting and superintending the use of 
the entrance lock by the Apollo for the purpose 
of clearing her screw, Captain J ohns was w ithin 
the scope of his authority as acting harbour
master and that the respondents are therefore 
answerable for his negligence. In  coming to 
that conclusion I  have been influenced by conside
rations which are fu lly  explained in the opinions 
of the Lord Chancellor and Lord Herschell, 
which I  have had the advantage of perusing. In  
these circumstances I  do not th ink i t  necessary 
to occupy your Lordships’ time, and have simply 
to express my concurrence in  the judgment pro
posed, and in the reasons which my noble and 
learned friends have assigned for it.

Lord B r a m w e l l .— My Lords: In  this case I  find 
that Johns had the power of harbour-master at 
the time the Apollo was in the dock, and that he 
had power to permit her to enter the lock as she 
did for the purpose for which she did. I  do not 
th ink anyone doubts that Fitzmaurice could 
have given that permission; and I  find Johns 
had his power at the tim e ; that he had no 
power to make-a contract making the company 
responsible for the fitness of the lock for 
a  vessel to ground; that he did not do so, but 
only licensed the use of i t  tale quale; that he 
did not order the Apollo to go there as Lord 
Esher, M.R. says; that she was not in  distress 
w ithin the meaning of the statute; that the lock 
was indeed, w ith in  the area of the Act of Parlia
ment, and part of the dock; but that the Apollo 
had no righ t to go there for the purpose for which 
she d id ; that purpose was abnormal and extra
ordinary. She was not ordered or directed to do 
so, and'did not in so doing obey orders of officers; 
nor do I  believe that Johns did more than say he 
thought the lock was safe. What he said may 
have amounted to an assurance, but not to a 
warranty, that the lock was safe. I f  i t  did, he 
had no authority to give it. The circumstances 
did not make i t  necessary she should do what she 
did She might have been towed outside and lain 
on the mud. This was at one time contemplated, 
but Johns, unfortunately for the defendants, for 
no profit to them or him, suggested out of good
w ill i t  would be better for tbe Apollo and the 
owners that she should go into the lock. I  en
tire ly agree with Fry, L.J. I t  is manifest, from 
the evidence of Jenkins, that i t  was a licence. Lt 
only that, w ith  an assurance that the lock was
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safe, on what principle are the defendants liable P 
Supposing that she went into the lock as part of 
the treatment she was entitled to, no doubt the 
defendants are liable, for they were bound to have 
every place to which a ship had a righ t to go in a 
fit  condition to receive her when ordered there. 
So that, whether Johns was negligent or whether 
the Apollo’s captain was negligent or not, the 
defendants would be liable in that case.

I f  i t  is taken that Johns contracted for the fitness 
of the lock, then there are two objections : first, he 
had no authority to do so; and next, there was no 
consideration for his so doing. I  agree w ith what 
was said by Jervis, C.J., as quoted by the Lord 
Chancellor; but i t  would be as well also to look at 
what was said in  that case hy Parke, B. and 
Maule, J. In  such a case as this, i t  is impos
sible that the word “ negligence” should not 
appear. Nbw I  th ink Johns was negligent. 
That he believed that the vessel might safely 
ground on the lock I  feel sure. Why should he 
have let her in i f  he doubted it?  Other vessels 
had done the same thing safely ; but he ought to 
have md.de sure and seen i f  there was a sill, and 
told the captain of any ship and let him 
decide whether he would use the lock. I  am 
satisfied he did not w ilfu lly  put the Apollo in 
danger. He was negligent. But what then P 
No one can complain of negligence unless there 
was a duty to him of care. Was there any to 
the owners of the Apollo P I  say no. The ques
tion is the same as that I  have discussed. Johns 
had no authority to undertake any duty of care, 
nor to undertake that the lock was Bafe. I  do 
not believe he did so undertake. The judgment 
should be affirmed, in  my opinion.

Lord H erschell.—My Lords : The Apollo, a 
vessel of the appellants, left Swansea on tho 
23rd Dec. for Port Talbot, laden w ith about 260 
tons of cargo. She passed through the lock 
which forms the entrance to Port Talbot Dock 
during the night, and whilst proceeding across 
the dock to a loading berth her propeller got foul 
of a rope so that the shaft was jammed, and the 
engines could not be worked. She was hauled 
into a loading herth, and there took in 140 more 
tons of cargo. The vessel being thus disabled, it  
became necessary for steps to be taken to clear 
the propeller. Accordingly, on the morning of 
the 25th Dec., the vessel, w ith the assent of the 
acting harbour-maBter (I w ill presently discuss 
whether that consent is to be regarded as a mere 
licence or otherwise), entered the lock which 
served as the entrance to the dock, in order that 
the water might be drawn off and access thus 
obtained to the propeller. A fte r the vessel had 
taken the ground in the lock and some feet of 
water had been drawn off, a cracking noise was 
heard, and i t  was afterwards found that her keel 
was broken and her bottom badly strained. I t  
appeared that Borne years ago the lock, which had 
been originally only 150 feet long, was lengthened 
to 300 feet. The gates, which at that time 
formed one end of the lock, were put back to the 
wall on either side, but the s ill against which the 
gates had closed was left lying across the 
middle of the dock projecting some sixteen or 
eighteen inches above the level of the bottom. 
I t  was owing to this circumstance that the 
disaster occurred, the vessel not being supported 
along her entire length upon an even bottom.

The question is, whether the defendants, who are 
owners of the dock, are liable for the damage 
which the Apollo thus sustained. A t the tr ia l it  
was strongly contended, on behalf of the respon
dents, that the person whom I  have called the 
acting harbour-master was not discharging any 
such functions, that he was merely the lockman 
authorised to pass vessels in  and out of the dock ; 
and this view appears to have been adopted by 
the learned judge who tried the action. A t your 
Lordships’ bar this contention was abandoned, 
and i t  was admitted that he was the acting 
harbour-master, and that the respondents were 
as much responsible for his acts as i f  they 
had been those of the harbour-master him- 
Belf, who was at that time confined to bed 
by illness. I  shall therefore hereafter refer 
to Johns, the acting harbour-master, as the 
harbour-master. A t the tr ia l the further point 
was made by the respondents, which also found 
favour w ith the learned judge, that the master of 
the Apollo had been guilty of negligence in  taking 
the vessel into the dock. I  th ink this point is 
quite untenable. The negligence suggested was 
that the master ought to have seen that the gates 
s till existed at the middle of the dock, and thus 
should have been led tq suspect the presence of 
the sill across the bottom. There appears to me 
to be no foundation for this contention. The 
master of the Apollo was a stranger to the 
locality ; he had passed through the lock during 
the night, and could not have been expected to 
notice the presence of the gates afterwards. And 
so far from there being anything to suggest a 
doubt to his mind as to the lock being fit  for the 
purpose for which i t  was used, the original sug
gestion for its use had come from the harbour
master, who might reasonably be supposed to be 
acquainted w ith its condition. Moreover, before 
entering the lock the master of the vessel made 
inquiries of the harbour-mast°r as to its fitness 
for the purpose, and received assurance which 
satisfied him, and w ith which I  th ink i t  reasonable 
that he should have been satisfied. There is some 
conflict of evidence as to what passed on this 
occasion. The master of the Apollo states that, 
in  reply to the question, “ Are you sure 
that the vessel w ill take no harm P ” the 
harbour-master said: “  I  am satisfied of th a t; 
there w ill be no damage to the v e s s e l a n d  in 
answer to a further question, “  What is the 
bottom of your dock composed o f; sand, mud, or 
stones P ”  replied, “ The bottom of the lock is 
lined w ith  bricks, and is as smooth as the back of 
my hand.”  He adds that the harbour-master 
mentioned that a vessel called the Gogo had been 
there a litt le  time before under similar circum
stances. Johns denied that he used this language. 
His version of the conversation is, that the master 
having asked him what sort of bottom there was 
to lay on, he replied that there was stone and 
brick to lay on ; that the master then asked if i t  
was level, to which he answered that i t  was level 
from gate to gate as far as he knew, that he had 
never seen the bottom. He asserts that, by tho 
expression “  from gate to gate,”  he meant from 
the inner gate to the disused middle gate, and 
not the whole length of the lock, and that he had 
never seen the bottom, because when the water is 
drawn off some eighteen inches s till remain over 
the B ill; but he admits that he knew that there 
must be either a sill Or a chamber there. The
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learned judge who tried the action accepted 
Johns’ version rather than the master s, which he 
thought improbable. I  am unable to take this 
view, and I  differ from the learned judge with 
the less hesitation, inasmuch as that which he 
accepts as a true statement of what passed does 
not seem to me to be at all an accurate repre
sentation of Johns’ evidence. Taking Johns own 
version, i t  is clear that the language he used was 
calculated to convey to the mmd of the master of 
the Apollo that the bottom of the lock was level 
throughout from the inner to the outer gate; and 
the fact that, according to him, he intended to 
lim it his statement to a part of the lock satisfies 
me that as to that portion he intended to convey 
the impression that i t  was level. Seeing that the 
suggestion to put the vessel into the lock came 
from him, I  do not believe that he convened, or 
intended to convey, any doubt as to its being 
for the purpose. He perhaps overlooked the 
length of the vessel, or the fact that she was in 
part laden; but,however this may be, I  th ink he 
gave the master of the Apollo assurances which 
led him as a reasonable man to place his vessel
where he did. . , , ,  .,

But i t  is said that, even supposing that the 
master of the Apollo was guilty of no want ed 
care in  taking his vessel into the lock, the 
disaster was not due to the negligence o 
harbour-master, for that there never can 
negligence unless there is some duty to exercise 
care, and that no such duty was incumbent on 
Johns w ith reference to the vessel being grounded 
in the lock. I t  was argued further that, even it  
Johns were guilty of negligence, the acts com
plained of were not done by him in the course 
his duty or w ithin the scope of his authority, and 
that the respondents, therefore, cai.no. be held 
responsible. These are the real questions in the 
case, and that they present some difficiilty cannot 
bo doubted, seeing that there was a dlfferenc'e ° f 
opinion in the Court of Appeal, and that your 
Lordships do not all take the ,sam®, Vative 
order to solve them we must consider 
positions of the master of the vessel, the harbour 
master, and the dock owners at the time of the 
incidents which gave rise to this ' ■
is contended for the respondents that, m  » n  
the lock, the master of the vessel * «  » « "  
licensee, to whom neither the harbour-master nor 
the owners of the dock owed any chi y,• P
abstain from fraud or from w ilfu lly  caus ng his 
vessel injury. I  cannot th ink that 
view of the situation of the parties. I 
harbour, which is the property of the respond^ -, 
is regulated by Act of Parliament, y i,.l r v)0ur 
provided that i t  shall be lawful for the harboii 
master to direct any person having com ^
a vessel entering or being w it un P 
harbour to moor, anchor, and plac > th
such situation w ithin the port or thf;
harbour-master shall direct, an 
master of the vessel refuses or neg ,
the same when required and to anc - . .
the same as the harbour-master s ^ l l  order he ia 
rendered liable to a penalty, and the harbour 
master is empowered to cause the vessel to be 
removed in  such manner as he shall deem to be 
necessary, and the owners of the port or harbour 
are by the Act authorised to take certain tolls 
for its use. In  view of these enactments let me 
consider what was the position of the master of

the Apollo. His vessel was disabled, and, in 
order to restore her to a working condition, i t  
was necessary to get at the propeller. I f  he 
wished to beach his vessel for this purpose he 
could only do so at a place indicated or permitted 
by the harbour-master. I t  is said that he was 
not entitled to enter the lock for that purpose; I  
agree. But i t  is equally true that he was not 
entitled to occupy any particular part of the 
respondents’ dock or harbour. He could, as I  
have said, occupy only such place as the harbour
master might direct or permit. But when the 
harbour-master indicates any particular part of 
the dock or harbour as a place where a vessel, 
which for a reward is using the dock or harbour, 
may be grounded for the purpose of repairing 
damage or otherwise, I  th ink i t  is at the least 
incumbent upon him to use due care not to 
indicate a place which cannot safely be used for 
the purpose by reason of some hidden condition of 
things of which he is or ought to be aware, but 
of which the master of the vessel is, without any 
want of care, ignorant. I f  the master of a vessel, 
which is using the dock, finds i t  necessary, owing 
to a misadventure, to put i t  on the ground, he 
has, I  .think, a right to rely on the judgment of 
the harbour-master as to what is a proper place 
in  which to perform such an operation. The 
harbour-master was, of course, not bound to per
m it the vessel to enter the lock for the purpose. 
He might undoubtedly have refused permission 
and directed that the vessel should be grounded 
in some other part of the dock ; or perhaps have 
refused permission for the vessel to take the 
ground anywhere w ithin the lim its of his ju ris 
diction. But inasmuch as he did not adopt this 
course, but expressly assented to the vessel being 
put in  the lock that i t  might cease to be water
borne, and indeed himself suggested that this 
should be done, I  find myself unable to concur in 
the view that he was under no obligation to the 
vessel i f  the condition of the lock was such that 
she would be injured by resting on the bottom of 
i t ;  the more so as he gave the master of the 
vessel assurances which might reasonably lead 
him to believe that the bottom of the lock was 
level and a safe resting place for the vessel. I  
th ink that the harbour-master, before assenting 
to the vessel being so placed and giving that 
assurance, was bound to inform himself of the 
condition of the lock, and to ascertain that i t  
was not such as to cause damage to the vessel. I  
th ink he knew, or ought to have known, of the 
danger, for he admits that he was aware, as he 
could hardly fail to be, of the existence of the 
gates, and that there must be either a sill or a 
cavity, against or by reason of which the gates 
could be closed, and i t  was just as likely to be the 
one as the other. I t  appears to me that, i f  he 
was under the obligation I  have indicated, or i f  any 
care was, under the circumstances, due from him 
to the master of the vessel, he cannot escape the 
charge of negligence. If, indeed, he had tcld the 
master that he knew nothing of the condition of the 
lock, that i f  the vessel entered i t  for the purpose of 
clearing the propeller she mu st do so at her own risk, 
and that the master must make such investigation 
as was necessary to satisfy himself on the point, the 
case would have worn a different aspect; but 
nothing of the kind occurred. I  entertain a 
strong conviction that, had he done this, the 
disaster would have been avoided.
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I t  is said, however, that, even i f  Johns was 
gu ilty  of negligence, the respondents are under 
no liab ility  ; that to sanction such a use of 
the lock was to permit an abnormal use of 
it, which he had no authority to do, and 
that i t  was an act beyond the scope of 
his employment. I  cannot th ink so. The 
lock had not unfrequently been employed for 
the same purpose before. I t  was one of the con
veniences of the port that a disabled vessel could 
thus enjoy some of the advantages of a dry dock. 
For a vessel of somewhat smaller dimensions than 
the Apollo, and perhaps even for one of her size, 
i f  unladen, the lock was quite a suitable place to 
take the ground in. That an accident might 
happen to a vessel, which should temporarily 
disable her and render i t  necessary to obtain 
access to a part of her which could not be reached 
whilstshe waswater-borne,wasone of theordinary 
incidents of navigation which must have been in 
I he contemplation of the owners of the dock. 
And I  do not th ink i t  can be beyond the authority 
of their harbour-master, intrusted as he is w ith 
the statutory power to which I  have drawn 
attention, to permit the use by a disabled vessel 
of such conveniences as the harbour possesses for 
the purpose of repairing or ascertaining the 
extent of the damage. I  th ink i t  must be w ithin 
the scope of his authority to point out in what 
part of the harbour the vessel may ground; and 
the lock was w ithin the ambit of the port and 
harbour, and just as much a part of i t  as any 
other, and i t  had, as I  have said, been used on 
various previous occasions, extending over a con
siderable period, for that purpose. For these 
reasons, I  th ink Johns was acting as harbour
master, and w ithin the scope of his authority as 
such, on the occasion in question; that he was 
gu ilty  of negligence; and that for this negligence 
the respondents are liable. Lord Macnaghten 
desires me to say that he has read this judgment, 
and entirely concurs in  it.

Lord M orris.—My Lords: I  assume that Johns 
was acting as harbour-master in consequence of 
the illness of Fitzmaurice, and that, as between 
the defendants and persons using the dock, he is 
to be considered the harbour-master. In  that 
capacity he was the person to give directions and 
to bind the defendants in all matters w ithin the 
scope of his employment and authority; con
sequently, i f  Johns, as harbour-master, ordered or 
directed the captain of the Apollo to place his 
vessel in  the lock as the proper place for her to 
be moored or placed, I  should be of opinion that 
the defendants would be liable for his negligence, 
i f  any, in  so ordering or directing. I  consider 
in  concurrence w ith the learned judge who tried 
the case and heard the witnesses, that Johns did 
not direct the Apollo to be put into the lock, but 
only assented to the request made to him to 
permit i t  to be done; that in fact Johns granted 
as a favour permission to use the lock for the 
purpose of letting out the water from it, and 
thereby enabling the captain to disentangle the 
rope. In  the port of Fort Talbot there was no 
d ry  or graving dock, and the use of the lock for 
which permission was given was an extraordinary 
one; the normal use of the lock was for the 
passage of vessels, and the use of it  as a sub
stitute for a dry dock was an extraordinary and 
abnormal use of the lock. The captain of the 
Apollo was a mere licensee in  the carrying out

in  the lock of his operations for disentangling the 
rope. Johns -was not aware of the sill in the 
lock ; he had no authority, and i t  would be out
side the scope of his authority as harbour-master, 
to allow the use of the lock with any special 
liab ility  affecting the defendants ; he did not do 
so as a matter of fact. In  giving licence to the 
captain to use the lock, Johns had no duty 
towards the captain upon which he could make 
his employers liable ; nor did he make any con
tract on their behalf in  giving permission that 
the lock m ight he used as i t  was used. The 
captain in using the lock did so at his own risk ; 
i t  was no part of the accommodation to which the 
ship was entitled. The case is one of licensor 
and licensee; the licensor has not w ilfully, or 
w ith knowledge of any danger, induced the 
licensee to incur it. Under these circumstances 
I  fail to see how the defendants can be made 
liable for the damage suffered by the ship, and I  
am of opinion the judgment of the Court of 
Appeal should be affirmed.

Judgment appealed from reversed with costs.
Cause remitted to the Admiralty Division.

Solicitors for the appellants, Rowcliffes, Rawle, 
and Co., for H ill, Dickinson, and Co., Liverpool.

Solicitors for the respondents, Maples, Teesdale, 
and Co.

A pril 14, 16, 17, 20, 21, 24, May 11, and 
Dec. 18,1891.

(Before the L ord Chancellor (Halsbury), Lords 
W atson, B r am w ell, M acnaghten, M orris, 
F ie l d , and H annen .)

M ogul Steamship Company v . M cGregor, Gow, 
and  Co., and others, (a)

ON APPEAL FROM THE COURT OF APPEAL IN  ENGLAND.

Conspiracy — Combination to keep up rate of 
freight—Exclusion of riva l traders—Competi
tion.

The respondents, who were firms of shipowners 
trading between China c/nd Europe, with a view 
to obtaining a monopoly of the homeward trade, 
and thereby keeping up the rate of freight, formed 
themselves into an association, and offered very 
favourable terms to such merchants in  China as 
would ship their goods exclusively in  vessels 
which belonged to members of the association, 
and threatened to dismiss any agent of theirs 
who acted fo r competing shipowners. The 
appellants, who were also owners of ships 
engaged in  the China trade, were excluded from  
the association, and their business suffered in  
consequence. There was no evidence of any 
obstruction of, or interference with, the appellants 
by members of the association.

Held (affirming the judgment of the court 
below), that the association being formed fo r the 
benefit of the respondents, and not with any desire 
to injure the appellants, or from  any ill-w ill to 
them, was not unlawful, and that an action fo r  
conspiracy would not lie.

T his was an appeal from a judgment of the Court
of Appeal (Bowen and Fry, L.JJ., Lord Esher,
M.R. dissenting), reported 6 Asp. Mar. Law
Cas. 455, 61 L. T. Rep. N. S. 820, and 23 Q. B.
Div. 598, affirming a decision of Lord Coleridge,
C.J., reported 59 L. T. Rep. N. S. 514, 6 Asp.

(o) Reported by 0. E. M a l d e n , Ssq., Barrister-at-Law.
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Mar. Law Cas. 320, and 21 Q. B. Div. 544, in  a 
case tried by him without a jury.

The plaintiffs, the present appellants, were a 
shipping company, incorporated for the purpose 
of acquiring shares in certain ships, the bvkh, 
Paihan, Afghan, and Ohazee, which were em
ployed in the China and Australian trades, the 
defendants, the present respondents, were an 
associated body of shipowners trading between 
China and London, who joined themselves into an 
association for the purpose of keeping up the 
rate of freights in the tea trade between China 
and Europe, and of securing that trade to them
selves by allowing a rebate of 5 per cent, on all 
freights paid by shippers who shipped goods to 
Europe in  their vessels only. They alleged that 
i t  was the large profits derived from the tea 
freights which alone enabled them to keep up a 
regular line of communication all the year round 
between England and China, and that without a. 
practical monopoly of the tea trade they must 
cease to do so. They threatened to dismiss any 
agents of theirs who also acted for competing 
shipowners. On May 10, 1884, the defendants 
issued the following circular, which was widely 
distributed among the merchants engaged m the
China trade: _

Shanghai, May 10,1884.
To those exporters who confine their shipment of tea 

and general cargo from China to Europe (not including 
the Mediterranean and Black Sea ports) to the Steam 
Navigation Company’s, Messageries Mantimes Com
pany’s, Ocean Steamship Company’s, Glen, Castle, 
“ Shire,”  and “  Ben ”  lines, and to the steamships Oopaclc 
and Ningchow, we shall be happy to allow a rebate ot 
per cent, on the freight charged. .

Exporters claiming the returns w ill be required to sign 
a declaration that they have not made nor been mtereste 
in any shipments of tea or general cargo to Europe (ex

cept the above named) by any other than the said lines.
In  May 1885 the defendants issued the follow

ing circu lar:
Referring to our circular dated May 10, 1884, we beg 

leave to remind you that shipments for London by 
steamships Path an, Afghan, and Aberdeen, or by ot 
non-conferenoe steamers, at any of the ports in China 
at Hong Kong, w ill exclude the firm making such ship
ment from participation in the return during the w 
six-monthly period within whioh they have been mad , 
even although the firm elsewhere may have given 
elusive support to the conference lines.

The effect of those circulars, by excluding the 
plaintiffs from the benefits of the association, was 
to inflict damage upon them, and they according y 
sued the defendants’ association for a conspiracy 
and unlawful combination to bribe, coerce, an 
induce shippers to forbear from shipping cargoes 
by the plaintiffs’ ships. Lord Coleridge, • • 
held, that the association, being formed by e 
defendants w ith the view of keeping the tra e i 
their own hands and not with the intention o 
ruining the trade of the plaintiffs, or through a y 
personal malice or ill-w ill towards them, was no 
unlawful, and that therefore no action tor con
spiracy was maintainable. This decision was 
affirmed by a majority of the Court of pp a 
as above mentioned.

The plaintiffs appealed.
Sir. H. James, Q.C., Barnes, Q.C., and Sims 

Williams appeared for the appellants, and argued 
that the conduct of the respondents went beyond 
fa ir competition, and resolved itself into tLe °ffer 
of a bribe to merchants not to deal w ith the 
appellants. The acts of the respondents would

V ol. V I I . ,  N . S.

have been actionable torts i f  committed by an in
dividual, and even i f  they were not, yet the agree
ment amounted to a conspiracy and was action
able. The points we complain of are, the offer of 
the rebate of freight, the sending ships up to 
Hankow on purpose to oppose our ships, and the 
putting pressure on the agents not to act for us.
I t  was in restraint of trade, and caused in ju ry to 
us, and was therefore illegal. They cited 

Hilton  v. Eckersley, 6 E. & B. 47 ;
Keelle v. Hickeringhill, 11 East, 574, n . ; 11 Mod.

75,131;
Carrington v. Taylor, 11 East, 571;
Garret v. Taylor, Cro. Jao. 567:
Tarleton v. McGawley, Peake N. P.'C. 270;
1 Bacon’s Abr. “ Action on Case”  P . ;
Hannam v. Mockett, 2 B. & C. 934;
Lumley v. Gye, 2 E. & B. 216;
Bowen v. Hall, 44 L. T. Rep. N. S. 75; 6 Q. B. D iv. 

333 ;
Bromage v. Prosser, 4 B. & C. 247;
Dyer’8 case, Year-book, 2 Hen. 5, fol. 5, pi. 26; 
Ipswich Taylor's case, 11 Rep. 53;
Cousins v. Smith, 13 Yes. 542;
Hornby v. Close, 15 L. T. Rep. N. S. 563; L. Rep. 2 

Q. B. 153;
1 Hawkins Pleas o£ the Crown, 446 ;
3 Russ, on Crimes, 5th edit. 109 ;
Starling’s case, 1 Keble, 650 ;
B. v. Lee, cited in  3 Rnss. on Crimes, 5th edit. 149 ;

and Rosooe’s Criminal Evidence, 11th edit. 406; 
Clifford v. Brandon, 2 Camp. 358, and note p. 372 ;
R. v. Waddington, 1 East, 143;
Gregory v. Brunswick, 6 M. & G. 205 ;
Vertue v. Lord Clive, 4 Burr. 2476;
R, v. Bccles, 1 Lea. C. C. 274;
R. v. Warburton, L. Rep. 1 C. C. R. 274 
R. v. Bunn, 12 Cox C. C. 316;
R. v. Duffteld, 5 Cox C. C. 404;
R. v. Parnell, 14 Cox C. C. 508 ;
Egerton v. Brownlow, 4 H. of L. C. 1;
Davies v. Davies, 56 L. T. Rep. N. S. 401, per Keke- 

wioh, J . ; (a)
Richardson v. Mellish, 2 Bing. 252.

And the following American authorities:
Stanton v. Allen, 5 Denio N. Y. 434;
State v. Buchanan, 5 Maryland Rep. 317 ;
State v. Glidden, 59 American Rep. 721, n .;
Morris Coal Company v. Barclay Coal Company, 

68 Pennsylvania Rep. 173;
Hooker v. Vanderwater, 4 Denio N. Y. 349; 
state of New York v. North River Sugar Refining 

Company, 54 Huns. Rep. 354.
Sir O. Russell, Q.C., Sir E. Davey, Q.C., Finlay, 

Q.C., Pollard, and Box, for the respondents, 
argued that the grounds relied upon by the 
appellants were not sufficient to give them a 
cause of action; the offer of a rebate was not un
lawful. See

Bramley v. South-Eastern Railway Company, 6 L. 
T. Rep. N. S. 458 ; 31 L. J. 286, C. P.

“ Undue preference”  is the creature of statute; 
a carrier is bound to charge reasonably, not 
necessarily equally. The appellants do not 
distinguish between absolute and qualified rights. 
See per Lord Penzance in Capital and Counties 
Bank v. Henty (47 L. T. Rep. N. S. at p. 668 ; 7 
App. Oas. at p. 766). The sending ships up the 
river to oppose the appellants’ ships was lawful 
competition, and i t  was quite justifiable to put 
pressure on the agents not to act at the same 
time for principals who were opposed to each 
other. There is no authority for saying that the 
combination to do these things amounted to a 
criminal conspiracy, and was therefore actionable.

(a) This case was reversed on appeal, 58 L. T. Rep. 
N. S. 209.

R
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A  single shipowner might have done them. 
There must be mens rea to make them unlaw
ful. See

Waugh v. Morris, 28 L. T. Rep. N. S. 265 ; L. Rep.
8 Q. B. 202.

As to the argument that this was in restraint of 
trade, see

Hilton  v. Eckersley (ubi sup. ) ;
Collins v. Locke, 41 L. T. Rep. N* S. 292 ; 4 App. 

Cas. 674;
R. v. Rowlands, 17 Q. B. 671.

We say i t  was only successful competition, but i f  
i t  was in restraint of trade i t  is not indictable as 
contended; the only authority for saying so is the 
dictum of Crompton, J. in  Hilton  v. Eckersley. 
See

Mitchell v. Reynolds, 1 P. Wms. 181; 1 Smith’s 
L. C., 9th edit. 430.

None of the American decisions cited are of great 
authority. I t  was said that the conduct of the 
respondents was illegal i f  i t  tended to injure the 
appellants ; but there is no authority for this. A  
man may carry on his business as he pleases as 
long as he does not commit a nuisance, fraud, or 
actsjof molestation, even i f  his object is to injure 
a rival. There is no personal animus here ; the 
object was to benefit their own trade, though 
the result was to injure that of the appellants. 
A ll the elements of a criminal conspiracy are 
wanting, and many of the authorities cited have 
little  bearing on the case. The facts show no 
actionable wrong. They also referred to

Qreen v. London General Omnibus Company, 7 C. B.
N. S. 290;

Pri.ce v. Green, 16 M. & W. 346 ;
Egerton v. Brownlow (ubi sup.).

Sir H. James, Q.C. was heard in reply.
A t the conclusion of the arguments their 

Lordships took time to consider their judgment.
Dec. 18,1891.—Their Lordships gave judgment 

as follows :—
The L ord Chancellor (Halsbury).—My Lords : 

Notwithstanding the elaborate examination which 
this case has undergone, both as to fact and law, I  
believe that the facts may be very summarily stated, 
and when so stated the law seems to me not open to 
doubt. An associated body of traders endeavour 
to get the whole of a limited trade into their own 
hands by offering exceptional and very favour
able terms to customers who w ill deal exclusively 
with them ; so favourable that, but for the object 
of keeping the trade to themselves, they would 
not give such terms ; and if  their trading were 
confined to one particular period they would be 
trading at a loss, but in the belief that by such 
competition they w ill prevent riva l traders com
peting with them, and so receive the whole profits 
of the trade to themselves. I  do not think that I  
have omitted a single fact upon which the appel
lants rely to show that this course of dealing is 
unlawful and constitutes an indictable conspiracy. 
Now i t  is not denied, and cannot be even argued, 
that primd facie a trader in a free country in all 
matters “  not contrary to law may regulate his 
own mode of carrying it  on, according to his own 
discretion and choice.”  This is the language of 
Alderson, B. in delivering the judgment of the 
Exchequer Chamber in Hilton v. Eckersley (6 E. &
B. 47), and no authority, and indeed no argument, 
has been directed to qualifying that leading 
proposition. I t  is necessary, therefore, for the

appellants here to show that what I  have de
scribed as the course pursued by the associated 
traders is a “  matter contrary to law.”  _ Now, 
after a most careful study of the evidence in this 
case, I  have been unable to discover anything 
done by the members of the associated body of 
traders other than an offer of reduced freights to 
persons who would deal exclusively w ith them, 
and i f  this is unlawful i t  seems to me that the 
greater part of the commercial dealings, where 
there is rivalry in  trade, must be equally unlaw
ful. There are doubtless to be found phrases in 
the evidence which, taken by themselves, might 
be supposed to mean that the associated traders 
were actuated by a desire to inflict malicious 
in ju ry upon their rivals ; but when one analyses 
what is the real meaning of such phrases i t  is 
manifest that all that is intended to be implied 
by it  is, that any rival trading which shall be 
started against the association w ill be rendered 
unprofitable by the more favourable terms—that 
is to Bay, the reduced freights, discounts, and the 
like which w ill be given to customers who w ill 
exclusively trade w ith the associated body. And, 
upon a review of the facts, i t  is impossible to 
suggest any malicious intention to injure rival 
traders, except in  the sense that in proportion 
as one withdraws trade that other people might 
get, you, to that extent, injure a person’s trade 
when you appropriate the trade to yourself. I f  
such an in jury and the motive of its infliction is 
examined and tested upon principle, and can be 
tru ly  asserted to be a malicious motive w ithin 
the meaning of the law that prohibits malicious 
in jury to other people, all competition must be 
malicious, and consequently unlawful—a sufficient 
reductio ad absurdum to dispose of that head of 
suggested unlawfulness. The learned counsel 
who argued the case for the appellants were 
pressed from time to time by some of your Lord- 
ships to point out what act of unlawful obstruc
tion, violence, molestation, or interference, was 
nroved against the associated body of traders; 
and, as I  have said, the only wrongful thing upon 
which the learned counsel could place their 
fingers was the competition which I  have already 
dealt with. Intimidation, violence, molestation, 
or the procuring of people to break their con
tracts, are all of them unlawful acts; and I  
entertain no doubt that a combination to procure 
people to do such acts is a conspiracy and unlaw
ful. The sending up of ships to Hankow, which 
in  itself, and to the knowledge of the associated 
traders would be unprofitable, but was done 
for the purpose of influencing other traders 
against coming there, and so encouraging a 
ruinous competition, is the one fact which appears 
to be pointed to as out of the ordinary course of 
trade. A fter all, what can be meant by “ out of 
the ordinary course of trade? ” I  should rather 
think, as a fact, that it  is very commonly w ith in  
the ordinary course of trade, so to compete for 
a time as to render trade unprofitable to your 
rival in order that when you have got rid  of him 
you may appropriate the profits of the entire 
trade to yourself. I  entirely adopt and make my 
own what was said by Bowen, L.J. in the court 
below; “ A ll commercial men w ith capital are 
acquainted with the ordinary expedient of sowing 
one year a crop of apparently unfru itfu l prices, 
in order by driving competition away to reap a 
fuller harvest of profit in the fu tu re ; and until
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the present argument at the bar i t  may be 
doubted whether shipowners or merchants were 
ever deemed to be bound by law to conform to 
some imaginary ‘ normal ’ standard of freights or 
prices, or tha t law courts had a righ t to say to 
them in  respect of the ir competitive tariffs, thus 
fa r shalt thou go and no further.’ ”  Excluding 
a ll I  have excluded upon my view of the facts, i t  
is very d ifficu lt indeed to formulate the proposi
tion. W hat is the wrong done P W hat legal 
r ig h t is interfered w ith?  W hat coercion of the 
mind, or w ill, or of the person, is effected? A ll 
are free to trade upon what terms they w ill, and 
nothing has been done, except in  riva l trading, 
which can be supposed to interfere w ith  the 
appellants’ interests. . ,

1  th ink  th is question is the firs t to  be determined. 
W hat in ju ry , i f  any, has been done? W hat 
legal r ig h t has been interfered w ith?  Because, 
i f  no legal r ig h t has been interfered w ith, and 
no legal in ju ry  inflicted, i t  is vain to say that 
the th ing  m ight have been done by an ind i
vidual, but cannot be done by a combination 
of persons. I  do not deny tha t there are many 
things which m ight be perfectly law fu lly  done by 
an individual, which, when done by a number of 
persons, become unlawful. I  am unable to concur 
w ith  the Lord  Chief Justice’s criticism , i f  its  mean
ing was r ig h tly  interpreted, which I  very much 
doubt, on the observations made by Bramwell. B. 
in  R e g . v. D r u i t t  (16 L . T. Rep. N. S. 855; 10 Cox
C. C. 593), i f  tha t was intended to treat as doubt
fu l the proposition tha t a combination to insult 
and annoy a person would be an indictable con
spiracy. I  should have thought i t  as beyond 
doubt or question that such a combination would 
be an indictable misdemeanour. I  cannot th ink  
the Lord Chief Justice meant to throw any 
doubt upon such a proposition. B ut in  th is case, 
the th ing  done, the trading by a number of 
persons together, effects no more and is no more, 
so to speak, a combined operation than that of a 
single person. I f  the th ing done is rendered un
law ful by combination, the course of trade by a 
person who singly trades fo r his own benefit and 
apart from  partnership or sharing profits w ith  
others, but nevertheless avails himself of com
bined action, would be open to the same objec
tions. The merchant who buys fo r him, the 
agent who procures orders fo r him, the captain 
who sails his ship, and even the sailors—i f  they 
m ight be supposed to have knowledge of the 
transaction—would be acting in  combination tor 
the general result, and would, whether fo r the 
benefit of the individual, or fo r an associated 
body of traders, make i t  not the less combined 
action than i f  the combination were to share 
profits w ith  independent traders ; and i f  a com
bination to effect that object would be unlawful, 
the sharers in  the combined action could, in  a 
charge of crim inal conspiracy, make no defence 
tha t they were captain, agent, or sailors, respec
tive ly, i f  they were knowingly rendering their 
aid to what, by the hypothesis, would be unlawful 
i f  done in combination. A  to ta lly  separate hea 
of unlawfulness has, however, been introduced by 
the suggestion tha t the th ing is unlawful because 
in  restraint of trade. There are two senses in  
which the word “  unlawful ”  is not uncommonly 
though, I  th ink , somewhat inaccurately, used. 
There are some contracts to which the law w ill 
not give effect; and therefore, although the

parties may enter into what, bu t for the element 
which the law condemns, would be perfect con
tracts, the law would not allow them to operate 
as contracts, notwithstanding that, in  point of 
form, the parties have agreed. Some such con
tracts may be void on the ground of im m orality ; 
some on the ground that they are contrary to 
public policy; as, fo r example, in  restraint of 
trade; and contracts so tainted the law w ill not 
lend its aid to enforce. I t  treats them as i f  they 
had not been made at all. B u t the more accurate 
use of the word unlawful, which would bring the 
contract w ith in  the qualification which I  nave 
quoted from the judgment of the Exchequer 
Chamber, namely, as “  contrary to law,”  is not 
applicable to such contract. I t  has never been 
held that a contract in  restraint of trade is con- 
tra ry  to law in  the sense that I  have indicated.
A  judge in  very early times expressed great 
indignation at such a contract (H ull, J., Year
book 2 Hen. 5, fol. 5, pi. 26); and Crompton, J. 
undoubtedly did say in  a case where such an 
observation was wholly unnecessary to the deci
sion and therefore manifestly o b ite r , that the 
parties to a contract in  restraint of trade would 
be indictable ( H i l t o n  v. E c k e ra le y  J u b i  s u p .) . I  
am unable to assent to tha t dictum. I t  is 
nrmosed to the whole current of a u th o rity ; i t  was 
d S e d  from by Lord Campbell, C.J. and Erie 
J., and found no support when the case in  which 
i t  was said came to the Exchequer Chamber, and 
i t  seems to me contrary to principle. In  the 
result I  th ink  tha t no case whatever is made out 
of a conspiracy such as the appellant here under
took to establish ; and i t  is not unimportant, for 
the reasons I  have given, to see what is the con- 
sniracv alleged in  the statement of claim. The 
firs t count alleges the conspiracy to be “  to pre
vent the plaintiffs from  obtaining cargoes for 
Iteamers owned by the plaintiffs. The word 
-p re v e n t”  is sufficiently wide to comprehend 
both lawful means and unlaw ful; but, as I  have 
nlrpadv said in  proof there is nothing but the 
competition w ith which I  have dealt. The second 
paragraph alleges tha t in  pursuance of the con
spiracy people were -  bribed coerced and in 
duced to agree to forbear, and to forbear from 

ernes by the steamers of the plain- 
I f  the word “ bribed”  is satisfied by the 

offering lower freights and larger discounts then 
that is proved; but then the word bribed is 
robbed of any legal significance “ Coerced”  is 
not justified by any evidence m the case, and the 
word “ induced”  is absolutely neutral, and no 
unlawful inducement is proved. The th ird  para
graph uses language such as intention to injure 
thp n la in titf,”  “  threats of stopping the shipment 
of6 homeward cargoes,”  and the like  But I  ask 
mvself whether, i f  the indictment had set out the 
facts w ithout using the ambiguous language to 
which I  have referred m the statement of claim, 
i t  would have disclosed an indictable offence. I  
am very clearly of opinion i t  would not. I  am 
of opinion, therefore, that the whole m atter comes 
round to the orig inal proposition, whether a com
bination to trade, and to offer, in  respect of 
prices discounts and other trade facilities, such 
terms’ as w ill w in so large an amount of custom 
as to render i t  unprofitable fo r r iva l customers to 
pursue the same trade, is unlawful, and I  am 
clearly of opinion tha t i t  is not. I  th ink, therefore, 
that the appeal ought to be dismissed w ith  costs.
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Lord W a ts o n .—M y Lords : A t the hearing of 
th is appeal in  A p r il last, your Lordships had the 
benefit of listening to a learned and exhaustive 
discussion of the law applicable to combination 
or conspiracy. I t  appeared to me at the tim e— 
and fu rther consideration has confirmed my im 
pression—that much of the legal argument 
addressed to us had a very distant relation to the 
circumstances of the present case, which are 
simple enough. The evidence, oral and documen
tary, contains an unusual amount of figurative 
language indicating a wide difference of opinion 
as to the legal aspect of the facts, but presents 
no conflict w ith  regard to the facts themselves. 
The respondents are firms and companies owning 
steam-vessels, which p ly  regularly, during the 
whole year, some of them on the great rive r of 
China, between Hankow and Shanghai, and 
others between Shanghai and European ports. 
D uring the tea season—which begins in  May 
and lasts fo r about six weeks—most ship
pers prefer to have the ir tea sent direct 
from Hankow to Europe; but i t  suits the res
pondents’ trade better to have the tea which they 
carry brought down to Shanghai by the ir o rd i
nary rive r service, and then trans-shipped fo r 
Europe. Accordingly, they do not send the ir 
ocean steamers up the rive r, except when they 
find i t  necessary in  order to intercept cargoes 
which m ight otherwise have been shipped from 
Hankow in  other than the ir vessels. The appel
lants are also a shipowning company. They do 
not maintain a regular service, either on the 
great river or between Europe and Hankow ; but 
they send vessels to Hankow during the tea 
season, w ith  the legitimate object of sharing in  
the profits of the tea-carrying trade, which appear 
in  ordinary circumstances to have been consider
able. The respondents entered into an agreement, 
the avowed purpose of which was to secure for 
themselves as much of the tea shipped from 
Hankow as the ir vessels could conveniently carry, 
which was practically the whole of it, and to 
prevent the appellants and other outsiders from 
obtaining a share of the trade. The consequence 
of the ir acting upon the agreement was tha t the 
appellants, having sent the ir ships to Hankow, 
were unable to obtain cargoes at remunerative 
rates, and they claim as damages due to them by 
the respondents the difference between the ir 
actual earnings and the freights which the ir 
vessels m ight have earned had i t  not been fo r the 
combined action of the respondents.

As the law is now settled, I  apprehend 
that, in  order to substantiate the ir claim, the 
appellants must show either tha t the object 
of the agreement was unlawful^ or that illegal 
methods were resorted to in  its  prosecution. 
I f  neither the end contemplated by the agree
ment nor the means used fo r its  attainment 
were contrary to law, the loss suffered by 
the appellants was d a m n u m  s in e  i n j u r i a .  The 
agreement of which the appellants complain 
le ft the contracting parties free to recede 
from i t  at the ir pleasure, and is not ob
noxious to the rule of public policy which was 
recognised in H i l t o n  v. E c k e rs le y  (u b i  s u p .) . The 
decision in  that case, which was the result of 
jud ic ia l opinions not altogether reconcilable, 
appears to me to carry the rule no fu rther than 
th is : that an agreement by traders to combine 
fo r a law ful purpose and fo r a specified time is

not binding upon any of the parties to i t  i f  he 
chooses to w ithdraw, and, consequently, cannot 
be enforced i n  in v i t u m .  In  my opinion i t  is not 
an authority fo r the proposition that an outsider 
can plead the illega lity  of such a contract, whilst 
the parties are w illin g  to act and continue to act 
upon the ground tha t they have agreed fo r a 
specific period. I  venture to th ink  that the decision 
of this appeal depends upon more tangible con
siderations than any which could be derived from 
the study of what is generally known as public 
policy. I  have never seen any reason to suppose 
that the parties to the agreement had any other 
object in  view than tha t of defending the ir carry
ing  trade during the tea season against the 
encroachments of the appellants and other com
petitors, and of a ttracting  to themselves custom 
which m ight otherwise have been carried off by 
these competitors. That is an object which is 
strenuously pursued by merchants great and 
small in  every branch of commerce, and i t  is in 
the eye of the law perfectly legitimate. I f  the 
respondents’ combination had been formed, not 
w ith  a single view to the extension of the ir busi
ness and the increase of its  profits, bu t w ith the 
main and u lte rio r design of effecting an unlawful 
object, a very different question would have 
arisen fo r the consideration of your Lordships. 
But no such case is presented by the facts dis
closed in  th is appeal. The object of the combina
tion  being legal, was any illegal act committed 
by the respondents in  g iv ing effect to  i t  P The 
appellants invited your Lordships to answer that 
question in  the affirmative, on the ground that 
the respondents’ competition was unfa ir, by 
which they no doubt meant tha t i t  was tainted 
w ith  illega lity. The facts which they mainly 
relied on were these: That the respondents 
allowed a discount of 5 per cent, upon the ir 
fre igh t accounts fo r the year to a ll customers who 
shipped no tea to Europe except by the ir vessels; 
that, whenever the appellants sent a ship to load 
tea at Hankow, the respondents sent one or more of 
the ir ocean steamers tc  underbid her, bo that 
neither vessel could obtain cargo on remunerative 
te rm s; and, lastly, tha t the respondents took 
away the agency of the ir vessels from persons 
who also acted as shipping agents fo r the appel
lants and other trade competitors outside the 
combination. I  cannot fo r a moment suppose 
tha t i t  is the proper function or r ig h t of courts 
of law to fix  the lowest prices at which traders 
can sell or buy fo r the purpose of protecting or 
extending their business w ithout committing 
legal wrong which may subject them in damages. 
U n til tha t becomes the law of the land i t  is, in  
my opinion, idle to assert tha t the lega lity of 
mercantile competition ought to be gauged by 
the amount of the consideration fo r which a com
peting trader thinks f i t  to part w ith  his goods 
or to accept employment. The w ithdrawal of 
agency firs t appeared to me to be a matter 
attended w ith difficulty, but, on consideration, I  
am satisfied that i t  cannot be regarded as an 
illegal act. In  the firs t place, i t  was impossible 
tha t any honest man could im partia lly  discharge 
his du ty of find ing freights to parties who occu
pied the hostile position of the appellants and 
respondents; and, in  the second place, the respon
dents gave the agents the option of continuing to 
act fo r one or other of them, and in circumstances 
which placed the appellants at no disadvantage.
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In  th is case i t  has not been proved, and i t  has 
not been suggested, tha t the respondents used 
either misrepresentation or compulsion tor e 
purpose of attaining the object of their combina
tion. The only means by which they endeavoured 
to obtain shipments for the ir vessels to tne 
exclusion of others was the inducement 0 1  cheaper 
rates of fre igh t than the appellants were w i mg 
to accept. I  entertain no doubt that the ju  g 
ments appealed from ought to be affirmed. a«  
quite satisfied w ith  the reasons assigned for 1 y 
Bowen and Pry, L.JJ., and the observations 
which I  have made were not meant to add 
to those reasons, but to make i t  clear that in  my 
opinion the appellants have presented to r decisioi 
no question of fact or law en titling  them to 
judgment in  the ir favour. , . .

Lord  Bhamwell.—M y Lords : The plaintiffs 1 

th is case do not complain of any trespass, vioiene , 
force, fraud, or breach of contract, nor ot any 
direct to r t or vio lation of any r ig h t of the P a«  
tiffs  like  the case of fir in g  to frighten birds iro  
a decoy ( K e e b le  v. H ic k e r in g h i l l ,  11 East, o/4, n ., 
11 Mod. 75, 131) ; nor of any act, the ultimate 
object of which was to in jure  the plaintms, 
having its  orig in  in  malice or il l-w il l to  them. 
The p la in tiffs admit that, materially and mora y, 
they have been at libe rty  to  do the ir best or 
themselves w ithout any hindrance by the déten
dants. B u t they say that the defendants hav® 
entered into an agreement in  restraint o 
trade — an agreement, therefore, unlawful ; 
an agreement, therefore, indictable, punisha e. 
That the defendants have acted in  ^
w ith  that unlawful agreement, and thereDy 
caused damage to the plaintiffs in  respect 1o 
which they are entitled to bring, and bring 1 

action. The p la in tiffs have proved an aÇ!e®me°  
among the defendants, the object of which w 
to prevent shipowners, other than themse v , 
from trad ing  to Shanghai and Hankow, 
way in  which tha t was to be accomplishe 
by g iv ing  benefits to those who shipped exclu
sively by them, by sending vessels to compet 
w ith the p laintiffs, and by lowering th ®T’ Ï “ ® 
defendants’, rates of fre igh t so that the p ai 
had to lower theirs to  the ir great loss, inere 
are other matters alleged, but they are a®ees y 
to the above, which is the substance of © „
plaint. The p la intiffs also say that these th ing  , 
or some of ttem , i f  done by an «d iv idua l would 
be actionable. This need not be deteJ“ ln®<} 
directly, because a ll the things comp a 
have the ir o rig in  in  what the p la intiffs s y 
lawfulness, a conspiracy to injure, ho 
actionable when done by one, much they
when done by several, and i f  not actiona 
done by several, certainly *bey are not 
done by one. I t  has been objected by cap:able 
persons that i t  is strange tha t that shoul '
law ful i f  done by several which is not i f  done by 
one, and tha t the th ing  is wrong i f  done J  
i f  wrong when done by several ; i f  not, , ® 
when done by one, i t  cannot be when done by 
several. I  th ink  there is an obvious answer, 
indeed two : one is that a man may encounter tne 
acts of a single person, yet not be fa ir ly  ma c 
against several. The other is that the act when 
done by an individual is wrong though not 
punishable, because the law avoids the mu i - 
p lic ity  of crimes— de m in im is  non  c u r a t  le x  
while i f  done by several i t  is sufficiently impor

tant to be treated as a crime. Let i t  be, then 
that i t  is no answer to the p la intiffs complaint 
that i f  what they complain of had been done by 
an individual there would be no cause of action. 
There is the fu rthe r question whether there is a 
cause of action, the acts being done by several.

The firs t position of the pla intiffs is tha t the 
agreement among the defendants is illegal as 
being in  restraint of trade, and therefore against 
public policy, and so illegal. “  Public policy, 
said Burrough, J., I  believe, quoting Hobart, C.L,
“  is an unru ly  horse, and dangerous to ride :
(.R ic h a rd s o n  v. M e ll is h ,  2 Bing. 252.) I  quote also 
another distinguished judge, more modern, Gave,
J  • “  Certain kinds of contracts have been held 
void at common law on the ground of public 
no licy; a branch of the law, however, which 
certainly should not be extended, as judges are 
more to be trusted as interpreters of the law than 
as exDOunders of what is called public policy: 
(R e  M ir a m s ,  64 L. T. Eep. N . S. 117; (1891) 1 Q. B. 
5 9 4 .) I  th ink  the present case is an illu s 
tra tion of the wisdom of these remarks. I  
venture to make another. No evidence is given 
in  these public policy cases. The tribunal is to 
say, as matter of law, that the th ing  is against 
public policy and void. How can the judge do 
that w ithout any evidence as to its  effect and 
consequences ? I f  the shipping in  th is  case was 
sufficient fo r the trade a fu rthe r supply would 
have been a waste. There are some people who 
th ink  that the public is not concerned w ith  th is— 
people who would make a second railway by the 
side of one existing, saying “ only the two com
panies w ill suffer,”  as though the wealth of the 
community was not made up of the wealth of the 
individuals who compose it .  I  am by no means 
sure that the conference d id not prevent a waste, 
and was not good for the public. Lord Coleridge, 
0  J. thought i t  was—see his judgment. As to 
the suggestion that the Chinese profited by the 
lowering of freights, I  cannot say i t  was not so. 
There may have been a monopoly or other cause 
to give them a benefit, but, as a rule, i t  is clear 
that the expense of transit, and all other expenses 
borne by an exported article that has a market 
price, are borne by the importer, therefore u l t i 
mately by the consumer, so tha t low freights 
benefit him. To go on w ith  the case, take i t  tha t 
the defendants had bound themselves to each 
other ; I  th in k  they had, though they m ight w ith 
draw. Let i t  be that each member had tied bis 
hands- le t i t  be that tha t was in  restra int of 
trade ; I  th ink  upon the authority of H i l t o n  v. 
E c k e rs le y  ( u b i  sup.), and other cases, we should 
hold that the agreement was illegal—that is, not 
enforceable by law. I  w ill assume, then, tha t 
i t  was, though I  am not quite sure. B u t tha t is 
not enough fo r the p laintiffs. To maintain the ir 
action on this ground they must make out that 
i t  was an offence, a crime, a misdemeanour. I  
am clearly of opinion i t  was not. Save the 
opinion of Crompton, J., which is entitled to the 
greatest respect, but not assented to by Lord 
Campbell, C.J., or the Exchequer Chamber, 
there is no authority for i t  in  the English law. 
I t  is quite certain that an agreement may be 
void, yet the parties to i t  not punishable. Take 
the case I  put during the argum ent: a man and 
woman agree to live together as man and wife 
w ithout marrying. The agreement is illegal, 
and could not be enforced, but clearly the parties
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to i t  would not be indictable. I t  ought to  be 
enough to say tha t there is no case where there 
has been a conviction fo r such an offence as is 
alleged against the defendants. I t  is to be 
remembered that i t  is fo r the pla intiffs to  make 
out the case that the defendants have committed 
an indictable offence, not for the defendants to 
disprove it. There needs no argument to prove 
the negative. r

There are some observations to be made. 
I t  is admitted tha t there may be fa ir competi 
tion in  trade, tha t two may offer to jo in  
and compete against a th ird . I f  so, what is the 
definition of fa ir  competition? What is unfair 
tha t is neither forcible nor fraudulent ? I t  does 
seem strange that, to  enforce freedom of trade, 
of action, the law should punish those Who make 
a perfectly honest agreement w ith  a belief that 
i t  is fa ir ly  required fo r the ir protection. There 
is one th ing that is to me decisive. I  have 
always said tha t a combination of workmen, an 
agreement among them to cease work except fo r 
i 1 a6?" waSes’ and' a strike in  consequence, was 
lawful at common law. Perhaps not enforceable 
i n t e r  se, but not indictable ; the Legislature has 
now so declared. The enactment is express, that 
agreements among workmen shall be binding, 
whether they would or would not but fo r the 
Acts have been deemed unlawful, as no restraint 
of trade. _ Is i t  supposable that i t  would have 
done so in  the way i t  has had the workman’s 
combination been a punishable misdemeanour ? 
Impossible. This seems to me conclusive, that 
though agreements which fe tter the freedom of 
action in  the parties to i t  may not be enforceable
c ir  ar? r0* ln^ !ctaMe- See also the judgment 

of Pry, L.J. on th is point. Where is such a con
tention to stop? Suppose the case put in  the 
a rgum ent: In  a small town there are two shops 
sufficient fo r the wants of the neighbourhood, 
making only a reasonable profit. They are 
threatened w ith  a th ird . The two shopkeepers 
agree to warn the intending shopkeeper tha t i f  
he comes they w ill lower prices, and can afford 
i t  longer than he. Have they committed an 
indictable ofience ? Remember the conspiracy 
is the offence, and they have conspired. I f  he 
being warned, does not set up his shop, has he a 
cause of action P He m ight prove damages. He 
m ight show tha t from his sk ill he would have 
beaten one or both of the others. See in th is 
case the judgment of Lord Esher, M.R., that the 
pla intiffs m ight recover fo r “  damages at large 
fo r fu ture  years.”  Would a shipowner who had 
intended to send his ship to Shanghai, but 
desisted owing to the defendants’ agreement, 
and on being to ld by them they would deal w ith 
him  as they had w ith the plaintiffs, be entitled 
to maintain an action against the defendants; 
why not ? I f  yes, why not every shipowner who 
could say he had a ship f i t  fo r the trade, but was 
deterred from using it. The Master of the Rolls 
cites S ir W illiam  Erie (the Law relating to 
Trade Unions) that “  a combination to, violate 
a private r ig h t in  which the public has a suffi
cient interest, is a crime, such violation being 
an actionable wrong.”  True. S ir W illiam  Erie 
means that, where the violation of a private 
r ig h t is an actionable wrong, a combination 
to violate it, i f  the public has a sufficient 
interest, is a crime. B u t in this case I  hold 
tha t there is no private r ig h t violated. H is

Lordship fu rther says : “  I f  one goes beyond the 
exercise of the course of trade, and does an act 
beyond what is the course of trade, in  order, that 
is to say, w ith  in tent to molest the other’s free 
course of trade, he is not exercising his own 
freedom of a course of trade, he is not acting in  
but beyond the course of trade, and then i t  
follows that his act is an unlawful obstruction 
of the other’s r ig h t to a free course of trade, and 
i f  such obstruction causes damage to the other 
he is entitled to maintain an action fo r the 
wrong.”  I  may be permitted to say that this is 
not very plain. I  th ink  i t  means that i t  is not 
in  the course of trade fo r one trader to do acts 
the motive of which is to damage the trade of 
another. Whether I  should agree depends on 
the meaning to be put on “  course of trade ”  and 
“  molest.”  B u t i t  is clear that the Master of the 
Rolls means conduct which would give a- cause 
of action against an individual. He cites S ir W. 
Erie in support of his proposition, who clearly is 
speaking of acts which would be actionable in  an 
individual, and there is no such act here. The 
Master of the Rolls says the lowering of the 
fre igh t fa r beyond a lowering fo r any purpose of 
trade was not an act done in  the exercise of the ir 
own free r ig h t of trade, but fo r the purpose of 
in terfering w ith  the p la in tiffs ’ r ig h t to a free 
course of trade; therefore a w rongful act as 
against the p la in tiffs ’ righ t, and as in ju ry  to the 
p la intiffs followed they had a r ig h t of action.
I  cannot agree. I f  there are two shopkeepers in 
a village and one sold an article at cost price, 
not fo r p ro fit therefrom, but to attract customers, 
or cause his riva l to  leave off selling the article 
only, i t  could not be said he was liable to an 
action. I  cannot th in k  that the defendants did 
more than they had a legal r ig h t to do. I  adopt 
the vigorous language and opinion of Fry, L .J . :
“  To draw a line between fa ir  and unfa ir competi
tion, between what is reasonable and unreasonable, 
passes the power of the courts.”  I t  is a strong 
th ing fo r the p la in tiffs  to complain of the very 
practices they wished to share in, and once 
did. I  am of opinion the judgment should be 
affirmed.

Lord  M a c n a g h t e n  concurred.
Lord M o r r is .— M y Lo rds : The facts of this case 

demonstrate that the defendants had no other, or 
further, object than to appropriate the trade of 
the p laintiffs. The means used w ere: first, 
a rebate to those who dealt exclusively w ith 
them ; secondly, the sending of ships to compete 
w ith  the pla intiffs ’ ships; th ird ly , the lowering 
of the freights ; fourth ly , the indemnifying other 
vessels that would compete w ith  the p la in tiffs ’ ; 
fifth ly , the dismissal of agents who were acting 
fo r them and the plaintiffs. The object was a 
law fu l one. I t  is not illegal fo r a trader to aim 
at d riv ing  a competitor out of trade, provided 
the motive be his own gain by appropriation of 
the trade, and the means he uses be lawful 
weapons. Of the firs t four of the means used by 
the defendants, the rebate to customers and the 
lowering of the freights are the same in  principle, 
being a bonus by the defendants to customers to 
come and deal exclusively w ith  them. The 
sending of ships to compete and the indemni
fy ing  other ships was “  the competition ”  entered 
on by the defendants w ith  the plaintiffs. The 
fifth  means used, viz., the dismissal of agents,
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m igh t be questionable according to  the c ircum 
stances ; b u t in  the present case the agents fille d  
an irreconcilable position in  being agents or 
tw o riva ls , the p la in tiffs  and the detendan is 
dismissal under such circumstances became, 
perhaps, a necessary inc ident of the warfare m  
trade A l l  the acts done, and the means used by 
the defendants, were acts of com petition fo r the 
trade. There was no th ing  in  the defendants 
acts to  d is tu rb  any ex is ting  contract ot the Pjai - 
tiffs , o r to induce anyone to break such, 
action was aimed at m aking i t  un like ly  a 7 
one w ould  enter in to  contracts w ith  < e p a  » 
the defendants offering such com petitive induce
ments as would probably prevent them. i  hei use
of rhetorical phrases in the correspondence
affect the real substance and meaning °  ■
Again, what one trader may do m respec o 
petition a body or set of traders can iawluDy do, 
otherwise a large capitalist could do "w 
number of small capitalists combining og 
could not do, and thus a blow would be struck at 
the very principle of co-operation and joint-stock 
enterprise. I  entertain no doubt that a body 
traders, whose motive object is to promote their 
own trade, can combine to acquire, and there by 
in so far to injure, the trade of competitors, 
provided they do no more than is incident to 
such motive object, and use no unlawful means. 
And the defendants’ case clearly comes within 
the principle I  have stated.

Now, as to  the contention th a t the combma- 
tion  was in  res tra in t of trade, and there- 
fore illega l. I n  the f irs t place, was i t  m  re 
s tra in t of trade ? I t  was a vo lun ta ry  com
bination. I t  was no t to continue fo r  any fixed 
period, nor was there any pena lty attached to  a 
breach of the engagement. The operation ot 
a ttem p ting  to  exclude others fro m  the _ trade 
m ig h t be, and was in  fact, beneficial to  
fre ighters. W henever a monopoly was lik e ly  to 
arise, w ith  a consequent rise o f rates, com peti
tion  would na tu ra lly  arise. I  cannot see why 
judges should be considered specially g ifte d  w ith  
prescience of w hat may hamper o r w hat may 
increase trade, o r of w hat is to  be the ,tes
adequate rem uneration. In  these days o ms 
com m unication w ith  almost a ll pa rts  °  
w o rld  com petition is the life  of trade an 
not aware of any stage of com petition,ca lled 
“ fa ir ,”  interm ediate between la w fu l a 
fu l. The question of “  fairness w ould be rele
gated to  the idiosyncracies of m div idua  3 S • 
I  can see no l im it  to com petition, excep y
shall not invade the r ig h ts  of another. B u t 
suppose the com bination in  th is  case w 
m ig h t be held to be in res tram t o f trade, w hat 
follows ? I t  could not be enforced. None of the 
parties to  i t  could sue each other. 
be held vo id  because its  tendency m ig h t be 
held to be against the pub lic  interests. Does 
th a t make, per se, the combination g 
W h a t a fa llacy would i t  be th a t what is void 
and no t enforceable becomes a c r im e , a 1 
abound o f agreements w h ich  the law  wou 
enforce, bu t w h ich  are no t illega l, w h  y 
may enter in to  i f  you like , bu t which
no t get any assistance to enforce, b b av  V
summarised my views, because a P 
entirely the principles laid down bj >
L.J. in his judgment, with such felicitous 
illustrations, and I  concur in the opinion already

announced by you r Lordships, th a t the ju d g 
ment of the C ourt of Appeal should be affirmed 

Lo rd  F ield .—M y L o rd s : I  th in k  th a t th is  
appeal m ay be decided upon the princip les la id  
rlnwn bv  H o lt, C.J. as fa r  back as the case of 
K e e b le v .  H ic lc e r in g h i l l ,  cited fo r the appellant (11 
Mod. 73 and 131, and note to  C a r r in g t o n  j .  
T a y lo r , 11 East, 574). In  tha t case the p la in t if f  
complained of the disturbance of his decoy by 
the defendant having discharged guns near to it ,  
and so driven away the w ild fow l, w ith  the in te n 
t io n  and effect of the consequent in ju r y  to  his 
trade Upon the t r ia l  a ve rd ic t passed fo r  the 
p la in tiff, bu t in  arrest of judgm ent i t  was alleged 
th a t the declaration d id  not disclose any cause of 
action. H o lt, C.J., however, he ld tha t the action, 
a lthough new in  instance, was no t new in  reason 
or princ ip le , and w e ll lay, fo r he said th a t the 
use of a “  decoy ”  was a la w fu l trade, and th a t he 
who hinders another in  his trade or livelihood, is 
liable to  an action i f  the in ju ry  is caused by a 
v io len t or m alicious a c t ; sl(PPose>. f°.r  
instance,”  he said, “  the defendant had shot m  his 
own grounds, i f  he had occasion to  shoot i t  
would have been one th ing , bu t to  shoot on p u r
pose to damage the p la in t if f  is another th in g  and 
a w rong.”  B u t, he added, i f  the defendant,
“  us ing the same employment as the
had set up another decoy so near as to  spoil the
p la in t if f ’s custom, no action would lie, because 
the defendant bad “  as much lib e rty  to make and 
use a decoy ”  as the p la in tiff. I n  support of th is  
view  he referred to  earlie r authorities. I n  one 
o fT hem  I t  had been held tha t fo r the se tting  up 
of a new school to  the damage of an ancient one 
by a llu r in g  the scholars no action would he, 
a lthough i t  would have been ^ e ™ . 18® >f p 
scholars had been driven away by violence ° r  
threats. I t  fo llows therefore from  th is  autho
r ity ,  and is undoubted law, not on ly th a t i t  is 
not7 every act causing damage to  another m  his 
tra ilp  nor even every in ten tiona l act ot such 
damage which is actionable, bu t also th a t acts 
done bv’ a trade r in  the la w fu l way of his business, 
a lthough by the necessary results of effective 
com petition in te rfe r in g  in ju rio u s ly  w ith  the 
trade of another, are no t the subject of any 
action. O f course, i t  is otherwise, as pointed out 
bv L o rd  H o lt, i f  the acts complained of, a lthough 
done in  the way and under the guise of com peti
tion  or other la w fu l r ig h t, are in  themselves 
v io len t o r pu re ly  malicious, o r have fo r  th e ir  
u ltim a te  object in ju ry  to another from  i l l - w i l l  to  
him , and no t the pu rsu it of la w fu l r ig h ts . No 
doubt, also, there have been cases in  w h ich 
agreements to  do acts in ju riou s  to  others have 
been held to be ind ictab le  as am ounting to 
conspiracy, the u ltim a te  object o r the means 
being un law fu l, a lthough i f  done by an in d iv id u a l 
no such consequence would follow . B u t I  th in k  
th a t in  a ll such cases i t  w il l be found th a t there 
existed e ither an u ltim a te  object of malice or 
wron<r, o r w ro ng fu l means o f execution in vo lv ing  
elements of in ju ry  to the public, or, a t least, 
nega tiv ing  the pu rsu it of a la w fu l object. (H is  
Lo rdsh ip  then dealt w ith  the  facts o t the case, 
and concluded as follows :] E ve ry th in g  th a t was 
done by the respondents was done in  the exercise 
of th e ir r ig h t  to  ca rry  on th e ir  own trade, and 
was bona fide  so done. There was not on ly  no 
malice or in d ire c t object in  fact, bu t the existence 
of the r ig h t  to  exercise a la w fu l employment, in
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the pursuance of which the respondents acted, 
negatives the presumption of malice which arises 
when the purposed in flic tion of loss and in ju ry  
upon another cannot be a ttributed to any leg iti
mate cause, and is therefore presumably due 
to nothing but its obvious object of harm. A ll 
the acts complained of were in  themselves lawful, 
and i f  they caused loss to the appellants, tha t 
was one of the necessary results of competition.

I t  remains to consider the fu rthe r contention 
of the appellants that these acts of the respon
dents, even i f  law ful in  themselves i f  done by 
an individual, are illegal and give rise to an 
action as having been done in  the execution of 
the conference agreement, which is said to 
amount to  a conspiracy, as being in  restra int of 
trade and so against public policy and ille g a l; 
but th is contention, I  th ink, also fails. I  cannot 
say upon tho evidence tha t the agreement in 
question was calculated to have or had any such 
result, nor, even i f  i t  had, has any authority 
(except one, no doubt entitled to great weight, but 
cne which has not been generally approved) been 
cited to show that such an agreement, even i f  
void, is ille g a l; nor any that, even i f  i t  be so, any 
action lies by an individual. For these reasons I  
th in k  tha t the appeal ought to be dismissed.

Lord  H a n n e n .—M y Lords : I t  is not necessary 
tha t I  should recapitulate the facts of th is case ; 
they have been fu lly  stated in the opinions 
which have been already delivered. The charge 
against the defendants is that they conspired 
together to prevent the p la intiffs from obtaining 
cargoes fo r the ir ships by bribing, coercing, and 
inducing shippers to forbear from shipping 
cargoes by the p la in tiffs  steamers; and i t  is 
fu rthe r complained that the defendants, w ith  
in ten t to in jure  the plaintiffs, agreed to refuse, 
and refused to accept cargoes, except upon the 
terms tha t the shippers should not ship any 
cargoes by the p la in tiffs ’ steamers. The means 
by which those alleged objects were sought to 
be attained were : (1) Offering to shippers and 
the ir agents a rebate of 5 per cent, on the agreed 
fre ight, to be made to those who. during a fixed 
period, shipped only by the defendants’ steamers ;
(2) sending steamers to Hankow to compete w ith 
the steamers of persons not members of the 
defendants’ conference or combination, so as to 
drive them from the trade of that place; (3 ) 
removing from the agency of defendants’ steamers 
those persons who acted in the interest of non
conference steamers. I t  was contended tha t the 
agreement between the defendants to act in  
combination, which was proved to exist, was 
illegal as being in  restra int of trade. I  th ink  
tha t i t  was so, in the sense tha t i t  was void, and 
could not have been enforced against any of the 
defendants who m ight have violated i t : ( H i l t o n  v. 
E c k e rs le y . 6  E. & B. 47.) B u t i t  does not follow 
tha t the entering into such an agreement would, 
as contended, subject the persons doing so to an 
indictm ent fo r conspiracy; and I  th ink  tha t the 
opinion to that effect expressed by Crompton, J. 
in  H i l t o n  v. E c k e rs le y  is erroneous. The ques
tion, however, raised fo r our consideration in 
th is case, is whether a person, who has suffered 
loss in his business by the jo in t action of those 
who have entered into such an agreement, can 
recover damages from them for the in ju ry  so 
sustained. In  considering th is question i t  is 
necessary to determine upon the evidence what

was the object of the agreement between the 
defendants, and what were the means by which 
they sought to attain that object. I t  appears to 
me tha t the ir object was to secure to themselves 
the benefit of the carrying trade from certain 
ports. I t  cannot, I  th ink, be reasonably suggested 
that th is is unlawful in  any sense of the word. 
The object of every trader is to procure for 
himself as large a share of the trade he is engaged 
in as he can.

I f ,  then, the object of the defendants was 
legitimate, were the means adopted by them 
open to objection ? I  cannot see tha t they 
were. They sought to induce shippers to employ 
them rather than the pla intiffs by offering to 
such shippers as Bhould during a fixed period 
deal exclusively w ith  them the advantage of a 
rebate upon the freights they had paid. This is, 
in  effect, nothing more than the ordinary form 
of competition between traders by offering goods 
or services at a cheaper rate than the ir rivals. 
W ith  regard to the sending of ships to Hankow 
to compete w ith  the p la in tiffs ’ ships, that appears 
to have been done in  order that the defendants’ 
customers m ight have the opportunity of sending 
the ir goods w ithout fo rfe iting  the ir r ig h t to a 
rebate. No obstruction was offered by these 
ships to the ships of non-conference owners, and 
by the ir presence at Hankow shippers were le ft 
simply to determine whether i t  was to the ir 
pecuniary interest to ship by the defendants’ 
vessels or by others. The removing from the 
agency of the defendants’ vessels those persons 
who acted in the interest of non-conference 
steamers appears to me a legitimate mode of 
securing agents whose exertions would be exclu
sively devoted to the furtherance of the defen
dants’ trade. I  arrive at the conclusion, there
fore, that the objects sought and the means used 
by the defendants did not exceed the lim its  of 
allowable trade competition, and I  know of no 
restriction imposed by law on competition by 
one trader w ith  another w ith  the sole object of 
benefiting himself. I  consider tha t a different 
case would have arisen i f  the evidence had 
shown that the object of the defendants was a 
malicious one, namely, to in jure  the plaintiffs, 
whether they (the defendants) should be benefited 
or not. This is a question on which i t  is unneces
sary to express an opinion, as i t  appears to be 
clear tha t the defendants had no malicious or 
sinister intent as against the plaintiffs, and that 
the sole motive of the ir conduct was to secure 
certain advantages fo r themselves. I t  only 
remains fo r me to refer to the argument that 
an act which m ight be lawful fo r one to do 
becomes crim inal or the subject of c iv il action 
by anyone in jured by it,  i f  done by several com
bin ing together. On th is point I  th ink  the law 
is accurately stated by S ir W. Erie in  his treatise 
on the law relating to trade unions. The p rin 
ciple he lays down is equally applicable to 
combinations other than those of trade unions. 
He says (p. 23), “ As to combination, each person 
has a r ig h t to choose whether he w ill labour or 
not, and also to choose the terms on which he 
w ill consent to labour, i f  labour be his choice. 
The power of choice in  respect of labour and 
terms which one person may exercise and declare 
singly many after consultation may exercise 
jo in tly , and they may make a simultaneous 
declaration of the ir choice, and may law fu lly  act
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thereon fo r the immediate purpose of obtaining 
the required terms, bu t they cannot create any 
mutual obligation having the legal effect ot 
b inding each other not to  work or not to employ 
unless upon terms allowed by the combination.
In  considering the question, however, of whu.^ 
Was the motive of the combination, whether i t  
was fo r the purpose of in ju ring  others, or merely 
in  order to benefit those combining, the tact ot 
several agreeing to a common course ot action 
may be important. There are some iorms o 
in ju ry  which can only be effected by the com
bination of many persons. Thus, i t  severa 
persons agree not to  deal at a ll w ith  a particulat 
individual, as th is could not, under ordinary 
circumstances, benefit the persons so agreeing, 
i t  m ight well lead to the conclusion tha t the ir 
real object was to in jure  the individual. But i t  
appears to me tha t in  the present case there is 
nothing indicating an intention to in jure  e 
pla intiffs, except in  so fa r as such in ju ry  wou 
be the result of the defendants obtaining or 
themselves the benefits of the carrying trade by 
g iv ing better terms to customers than the ir 
rivals, the pla intiffs, were w illing  to offer, t o r  
these reasons I  th in k  that the judgment ot the 
Court of Appeal should be affirmed.

J u d g m e n t  o f  th e  C o u r t  o f  A p p e a l  a f f irm e d , a n d  
a p p e a l d is m is s e d  w i t h  costs.

Solicitors fo r the appellants, G e l la t l y  and 
"WcivtOYl

Solicitors fo r the respondents, F re s h ffe ld s  and 
W il l ia m s .
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I r r a w a d d y  F l o t il l a  C o m p a n y  v . B u g w a n d a s s . (a ) 
ON APPEAL PROM THE COURT OP THE RECORDER OP 

RANGOON.
I n d ia n  la w  — C o m m o n  c a r r ie r s  L i a b i l i t y  —■

C a r r ie r s  A c t ,  N o .  3, o f  1865— I n d ia n  C o n t r a c t  

A c t ,  N o .  9, o f  1872.
'Ih e  l i a b i l i t y  o f  a  c o m m o n  c a r r ie r  o f  goods f o r  l i t r e  

i n  I n d i a  is  g o v e rn e d  b y  th e  E n g l is h  c o m m o n  la w ,  
a n d  is  n o t  a ffe c te d  b y  th e  p r o v is io n s  o f  th e  I n d ia n  
C o n t r a c t  A c t  1872, a n d  c o n s e q u e n t ly  o w n e rs  o f  
s te a m e rs  c a r r y in g  goods a s  c o m m o n  e a r n e r s  
o n  th e  I r r a w a d d y  a re  l ia b le  f o r  t h e ir  loss  e xce p t 
w h e re  ca u s e d  b y  th e  a c t o f  O o d  o r  th e  Q u e e n  s, 

e n e m ie  8.
J u d g m e n t  o f  th e  c o u r t  b e lo w  a ff irm e d .
Moothora Kant Shaw v . Ind ia  General Steam 

Navigation Company ( I .  L .  H e p . 10 C a l.  lbo) 
a p p ro v e d  a n d  fo l lo w e d .  _  . ,

K uve rji Tulsidass v . Great Indian P e n in s u la r  
Railway Company ( I .  L .  R e p . 3 B o m . 109) o v e r  
r u le d .

T his was an appeal from a judgment of the 
Recorder of Rangoon (W. F. Agnew, Esq.), given 
°n  the 3rd Jan. 1890.

The respondent, who was a native merchant at 
Calcutta, carried on business at Rangoon and 
■Myingyan, in  Burmah, and had been in  the habit

(a) Reported by C. E. Ma ld e n , Esq., Barrister-at-Law.

V o l . V II . ,  N. S.

of shipping cotton and other goods by the steamers 
of the Irraw addy F lo tilla  Company, who carried 
merchandise fo r hire by inland navigation, and 
were common carriers w ith in  the meaning of the 
Carriers A c t 1865 (No. 3 of 1865). The suit was 
brought to recover the value of certain cotton 
belonging to the respondent, and shipped on board 
the company’s vessel Y o m a h , at Myingyan, fo r 
carriage to Rangoon, which goods were destroyed 
by fire while in  transit. The Recorder of Rangoon 
held that the company were liable as common 
carriers on the au tho rity  of a decision of the H igh  
Court at Calcutta (M o o th o ra  K a n t  S h a w  v. In d ia .  
G e n e ra l S te a m  N a v ig a t io n  C o m p a n y  (I. L . Rep. 10 
Cal. 166). The defendant company obtained 
special leave to appeal.

F in la y ,  Q.O., I t .  B r o w n ,  and J .  D .  F i t z g e r a ld  
appeared fo r the appellants, and relied upon a 
decision of the H igh  Court at Bombay (K u v e r j i  
T u ls id a s s  v. G re a t I n d ia n  P e n in s u la r  R a i lw a y  
C o m p a n y  (I. L. Rep. 3 Bom. 109), in  direct conflict 
w ith  the decision of the H igh  Court at Calcutta 
relied on below.

B a rn e s , Q.C., A g a b e g , and In c e  appeared fo r 
the respondent.

The arguments appear sufficiently from  the 
judgm ent of the ir Lordships.

A t the conclusion of the arguments the ir Lord- 
ships took time to consider the ir judgment.

J u ly  4.—Their Lordships’ judgm ent was de
livered by

Lord M a c n a g h t e n .—The question involved in 
th is appeal is one which has given rise to a con
flic t of jud ic ia l opinion in  India. In  1878 the 
H igh  Court of Bombay held tha t the effect of 
the Ind ian Contract A c t 1872 was to relieve 
common carriers from  the lia b ility  of insurers 
answerable fo r the goods intrusted to them “  at 
a ll events ”  except in  the case of loss or damage 
by the act of God or the Queen’s enemies, and to 
make them responsible only fo r tha t amount of 
care which the A ct requires of a ll bailees alike, 
in  the absence of special contract. In  1883 the 
same point was brought before the H igh  Court 
of Calcutta, who came to the conclusion tha t the 
lia b ility  of common carriers was not affected by 
the A c t of 1872. Their Lordships have now to 
determine which of those authorities is to  be 
preferred. I t  is admitted that the present appeal 
must fa il unless the decision of the H igh  Court 
of Bombay can be supported. For the present 
purpose i t  is not material to inquire how i t  is that 
the common law of England came to govern the 
duties and liab ilities of common carriers through
out India. The fact itse lf is beyond dispnte, and 
i t  was recognised by the Indian Legislature in  
the Carriers A c t 1865, an Act framed on the lines 
of the English Carriers A ct 1830. The preamble 
of the A ct of 1865 recites tha t “  i t  is expedient 
not only to enable common carriers to l im it the ir 
liab ility  fo r loss of, or damage to, property de
livered to them to be carried, but also to declare 
the ir lia b ility  fo r loss of, or damage to, such 
property occasioned by the negligence or crim inal 
acts of themselves, the ir servants, or agents.”  
The A c t defines a common carrier as “  a person, 
other than the Government, engaged in  the busi
ness of transporting fo r hire property from  place 
to place, by land or inland navigation, fo r a ll 
persons indiscrim inately,”  and i t  includes under

S
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the term  person “ any association or body of 
persons, whether incorporated or not.”  The 
Indian Contract A ct 1872 recites that “ i t  is 
expedient to define and amend certain parts of 
the law relating to contracts.”  Sect. 1 repeals 
the enactments mentioned in the schedule, among 
which the Carriers A ct 1865 is not included, and 
then proceeds as fo llow s: “  B u t nothing herein 
contained shall affect the provisions of any statute, 
act, or regulation not hereby expressly repealed, 
nor any usage or custom of trade, nor any inc i
dent of any contract not inconsistent w ith  the 
provisions of th is  A ct.”  Their Lordships may 
observe in passing, and indeed i t  was admitted 
by the counsel fo r the appellants, that the words 
“ not inconsistent w ith  the provisions of th is 
A c t ”  are not to be connected w ith the clause “  nor 
any usage or custom of trade.”  Both the reason 
of the th ing and the grammatical construction of 
the sentence—if  such a sentence is to be tried  by 
any rules of grammar— seem to require tha t the 
application of those words should be confined to 
the subject which immediately precedes them. 
Chapter 9 of the A c t of 1872 treats of bailments. 
Sect. 148 defines bailments in words wide enough 
to include bailment fo r carriage. Sects. 151 and 
152 are in  the fo llow ing term s: “ 151. In  all 
cases of bailment the bailee is bound to take as 
much care of the goods bailed to him as a man of 
ordinary prudence would, under sim ilar circum
stances, take of his own goods of the same bulk, 
quality, and value as the goods bailed. 152. The 
bailee, in the absence of any special contract, is 
not responsible fo r the loss, destruction, or de
terioration of the th ing bailed i f  he has taken 
the amount of care of i t  described in sect. 151.”  
The learned counsel fo r the appellants took the ir 
stand on those two sections. They pointed out 
tha t the rule then la id down extended to every 
description of bailment. They argued tha t one 
measure of lia b ility , and one measure only, was 
to be applied to all cases in  the absence of special 
contract. A  special contract, they said, i f  not an 
expressed contract, must at least be a contract 
special to the occasion. I t  would be absurd to 
speak of a condition which the English common 
law attaches to a ll contracts of carriage by com
mon carriers as a special contract. There was 
nothing in sect. 1 of the A ct of 1872 inconsistent 
w ith  tha t view. The Carriers A c t 1865 was pre
served in ta c t; i t  was only the common law which 
was altered. No usage or custom of trade was 
afEected; the only th ing  affected was the custom 
of the realm, and i f  the duty cast on common 
carriers by the custom of the realm could pro
perly be described as an incident of the contract 
between the carrier and the owner of the property 
to be carried, i t  was, as they maintained, incon
sistent w ith  the provisions of the A ct of 1872. 
In  support of the ir arguments the learned counsel 
fo r the appellants turned to the Indian Railways 
Acts 1879 and 1890; but the ir Lordships th ink 
tha t no assistance is to be derived from either of 
those Acts, and notwithstanding the able argu
ments of the learned counsel fo r the appellants i t  
seems to the ir Lordships that there are several 
considerations, not a ll of equal weight, but all 
po inting in the same direction, which lead 
irres is tib ly  to the conclusion that the A c t of 1872 
was not intended to alter the law applicable to 
common carriers. The A ct of 1872 does not pro
fess to  be a complete code dealing w ith  the law

relating to contracts. I t  purports to do no more 
than to define and amend certain parts of that 
law. No doubt i t  treats of bailments in a separate 
chapter. But there is nothing to show that the 
Legislature intended to deal exhaustively w ith 
any particular chapter or subdivision of the law 
relating to contracts. On the other hand, i t  is to 
be borne in m ind that at the time of the passing 
of the A c t of 1872 there was in  force a statute 
relating to common carriers which, in  connection 
w ith  the common law of England, formed a code 
at once simple, intellig ib le, and complete. Had 
i t  been intended to codify the law of common 
carriers by the A ct of 1872, the more usual course 
would have been to have repealed the Act of 1865, 
and to re-enact its  provisions w ith  such alterations 
or modifications as the case m ight seem to require. 
B u t nothing of the k ind was done. There is no 
mention of common carriers in  the Act of 1872. 
I t  is scarcely conceivable tha t i t  could have been 
intended to sweep away the common law by a 
side wind, and by way of codifying the law to 
leave the law to be gathered from two Acts which 
proceeded on different principles, and approached 
the subject, i f  the subject be the same, from 
different points of view. Their Lordships have 
come to the conclusion that the A c t of 1872 was 
not intended to deal w ith  the law re lating to 
common carriers, and notw ithstanding the gene
ra lity  of some expressions in  the chapter on 
bailments, they th ink  that common carriers are 
not w ith in  the Act. They are therefore com
pelled to decide in favour of the view of the H igh  
Court of Calcutta, and against tha t of the H igh  
Court of Bombay. Their Lordships w ill humbly 
advise H er Majesty tha t the appeal ought to be 
dismissed. The appellants must pay the costs of 
the appeal.

Solicitors fo r the appellants, S a n d e rs o n , H o l la n d ,  
and A d k in .

Solicitors fo r the respondent, B r a m a l l  and 
W h ite .

Supreme Court of Judicature.
— ♦

COURT OF APPEAL.

S a tu r d a y ,  N o v . 14, 1891.
(Before Lord  E sher, M.R., L opes and K ay , L. JJ.)
B aumvoll M antjeactur von Carl Scheibler  v. 

G ilciirest and Co. and E urness ; T he Sul
tan . (a )

appeal prom the queen s bench  d iv is io n .
C h a r te r - p a r t y — B i l l  o f  la d in g — G oods s h ip p e d  o n  

h o a rd  a  c h a r te re d  s h ip —N o  n o t ic e  o f  c h a r te r -  
p a r t y  to  s h ip p e r— A c t io n  o n  h i l ls  o f  l a d in g —• 
L i a b i l i t y  o f  o w n e r— P r in c ip a l  a n d  a g e n t— 
H o ld in g  o u t m a s te r  as  a g e n t — R e g is te re d  
m a n a g in g  o w n e r— M e r c h a n t  S h ip p in g  A c t 1876 
(39 Sp 40 V ie t .  c. 80), s. 36.

B y  a n  a g re e m e n t i n  w r i t in g  th e  d e fe n d a n t  F .  
a g re e d  to  s e ll  a  s h ip  to  th e  d e fe n d a n t  G ., th e  
p u rc h a s e  to  he c o m p le te d  i n  f o u r  m o n th s  o n  p a y 
m e n t o f  the  la s t  in s t a lm e n t  o f  th e  p u rc h a s e  
m o n e y , th e  s h ip  i n  th e  m e a n t im e  to  r e m a in  the  
p r o p e r t y  o f  F .  B y  a  c h a r t e r - p a r ty  o f  th e  sam e  
d a te  F .  c h a r te re d  th e  s h ip  to  G . f o r  th e  f o u r

(a) Reported by E. M a n le y  Sm ith , Esq., B&rrister-at-L&w.
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m o n th s  o n  th e  f o l lo w in g  c o n d it io n s  ( in t e r  a l i a ) :  
th e  c h a r te re rs  to  p r o v id e  f o r  a n d  p a y  th e  c a p ta in ,  
o ffice rs , a n d  c re w , th e  o w n e r  to  in s u r e  th e  vessel 
a n d  m a in t a in  h e r  h u l l  a n d  m a c h in e r y  i n  a n  
e ff ic ie n t s ta te ;  the  c h a r te re rs  to  p ro v id e  a n d  p a y  
f o r  c o a ls , p o r t  c h a rg e s , a ge n c ies  a n d  o th e r  
c h a rg e s ;  th e  c h a r te re rs  to  p a y  7501. a  w o n ^ /o r  
th e  use  o f  th e  vessel d u r in g  th e  f o u r  m o n th s  ; th e  
c a p ta in  to  he u n d e r  the  o rd e rs  o f  th e  c h a r te re rs  
w h o  s h o u ld  in d e m n if y  th e  o w n e r  f r o m  a l l  l i a b i 
l i t y  a r is in g  f r o m  th e  c a p ta in  s ig n in g  n  ■ 
l a d i n g ;  the  o w n e r  to  a p p o in t  th e  c h ie f  e n g in e e r  
w h o  w a s  to  he 2m id  by  th e  c h a r te re rs  a n d  m ig h t  
be d is m is s e d  b y  th e m  f o r  m i s c o n d u c t t h e  
c h a r te re rs  a t  th e  e x p i r a t io n  o f  th e  c i  
p u rc h a s e  th e  vessel a c c o rd in g  to  t  ie co • 
T h e  c h a r te re rs  th e n  to o k  possess ion  o f  the  s n ip
T h e  a im e r  F . was registered as o w n e r  a n d  as
m a n a g in g  o w n e r  u n d e r  th e  M e rc h a n  
A c t  1876, s. 36, a n d  he in s u r e d  the  vessel. 
D u r in g  th e  c h a r te r  th e  p la in t i f f s  s h ip p e d  
o f  c o tto n  o n  b o a rd  th e  vessel u n d e r  b i l l s  o f  ’
som e o f  w h ic h  w e re  s ig n e d  b y  th e  c a p  a m  
re s t b y  a  f i r m  w h o  a c te d  as th e  c h a r te r  g  
a t  the; p o r t  o f  s h ip m e n t.  T h e  p la in t i f f s  h a d  n o  
k n o w le d g e  o r  n o t ic e  o f  th e  e x is te n c e  f  • 
c h a r t e r - p a r ty  o r  o f  th e  re la t io n s  w l^ f i  
betv :een  th e  o w n e r, th e  c h a r te re rs ,  an<. i  P • 
T h e  s h ip  w a s  a b a n d o n e d  a t  sea a n d  th e  c a rg o  
lo s t. I n  a n  a c t io n  b y  the  p la i n t i f f  
o w n e r  C h a r le s , J .  h e ld  th e  o w n e r  ia  

a p p e a l:  .  ™
H e ld  ( re v e rs in g  th e  d e c is io n  o f  C h a r le s , J -,, • • ■

R e n  N S  87 • 7 A s p . M a r .  L a w  C as . m  , 
(1891) 2  Q, B .  310), th a t  th e  ™ " e r  f h^  
p a r t e d  w i t h  a l l  p osse ss io n  a n d  c o n t ro l  o f  ® 
s h ip  to  th e  c h a r te re rs  f o r  th e  f o  
c o ve re d  b y  th e  c h a r te r - p a r ty ,  a n d  t h a t a n y  
s t ip u la t io n s  i n  the  c h a r t e r - p a r t y  w  iM! , 9  
c o n t r a r y  to  i t s  g e n e ra l in t e n t io n  s l °  . , , •
r e g a r d e d ;  th a t  th e re fo re  p ie  m a s te r  f  P
w a s  n o t  i n  f a c t  th e  o w n e r ’s s e rv a n t , _ , ,
s h ip p in g  a g e n ts  a t  th e  p o r t  o f  s rP  ’  ^
as  th e  s h ip p e rs  d id  n o t  k n o w  th a t  F .  
o w n e r, th e re  w a s  n o  h o ld in g  o u t  J/ ,  .
s h ip p e rs  o f  th e  m a s te r  o r  s h ip p m g  c,'.7 r
s e r v a n ts ;  t h a t  the  r e g is t r a t io n  o f  th e  o w n e r  o f  a  
s h ip  a s  m a n a g in g  o ^ r u n d e r s e t . J  ^
M e r c h a n t  ¡ s h ip p in g  A c t l o / o  a  7- 7 7 fo r
c o n t r a c tu a l  r e la t io n s  a n d  /  a n d  th a t
th e  a c ts  o f  o ne  w h o  is  n o t  In s  s >
th e  d e fe n d a n t  F . ,  th e  o w n e r  o f  th e  f  'P ’ Z a o  
l ia b le  to  th e  p la in t i f f s  f o r  th e  loss  o f  9

T his was an appeal fro™
«7 Asp. Mar. Law Cas. 59 , L> . ^  t -.

the tr ia l w ithout a ju ry  of a prelim inary question
in  an action. „ , i

The action was brought fo r ^a? f j etSi 
loss of 1 2 0 0  bales of cotton shipped by th e P a 
tiffs  on board the steamship 8 - f a n  m  D e c , 1889 
at New Orleans, to be carried to Bremen a j  
there delivered to him. The ship was 
&t sea in  the course of the voyage an

I t  was alleged by the pla intiffs th a t the I om  
was a ttr ib u ta b le  to  the unseaworthiness ot t  e 
ship, bu t a p re lim in a ry  question was raised on t  e
pleadings whether, assuming that the goods we 
lost as alleged in the statement of claim, the 
defendant Christopher Furness, and the defen

dants Messrs. Gilchrest and Co., or either and 
which of them, were liable fo r the alleged breach 
of duty and contract in  respect of such loss.

This" pre lim inary question was accordingly 
heard before Charles, J., Messrs. Gilchrest and 
Co. not being represented on tha t occasion.

The facts of the case were as follows : By an 
agreement in  w ritin g  the defendant Furness 
agreed to sell the ship S u lt a n  uO the defendants 
Messrs. Gilohrest and Co., fo r 13.500Z., part to 
be paid in  cash, and the rest to be paid on the 
expiration of the charter-party of the vessel to 
Gilchrest and Co. for four months, which was 
executed on the same day as the agreement fo r

Ey th is charter-party, which is set out in  fu l l  
in  the judgment of Charles, J. in  the report of 
the case before him, Furness was described as the 
owner and Messrs. Gilchrest and Co. as the 
charterers, and the charter being for four months 
i t  was agreed (in t e r  a l i a )  that the charterers 
should provide and pay fo r all the provisions and 
wages of the captain, officers, engineers, firemen, 
and crew ; that the owner should pay fo r the in 
surance of the vessel and maintain her in  a 
thoroughly efficient state in  hu ll and machinery 
for the service; that the charterers should pro
vide and pay fo r a ll the coals, fuel, port charges, 
pilotages, agencies, commissions, and other 
charges; that the charterers should pay fo r the 
use and hire of the vessel at the rate of 7 o 0 l. a 
month; tha t the captain should be under the 
orders and direction of the charterers as regards 
employment, agency, or other arrangements, and 
the charterers thereby agreed to indemnify the 
owner from all consequences and liab ilities that 
m ight arise from the captain’s signing b ills  of 
lading or in  otherwise complying w ith  the same; 
that the owner should have the option of appoint
ing the chief engineer, who should be paid by the 
charterers; that, i f  the charterers should be dis
satisfied w ith  the engineer’s conduct, the owner 
should, on receiving particulars of the complaint, 
investigate it, and, i f  necessary, make a change 
in the appointment when the vessel was in  Lng- 
land ; and tha t the charterers should at the expi
ration of the charter purchase the vessel fo r
13,500i., according to the agreement.

Messrs. Gilchrest and Go at once took posses
sion of the ship, and appointed the captain and 
crew, Furness exercising his option of appointing 
the chief engineer, and she sailed fo r New
Orleans. .

In  the meantime Furness was registered as 
owner, and his name and address as managing 
owner were registered under the provisions of 
the Merchant Shipping A ct 1876 (39 & 40 V ie t, 
c. 80), s. 36. He also insured the ship. A t New 
Orleans the p la intiffs shipped the cotton in  
respect of the loss of which the present action 
was brought, under bills of lading not referring 
to any charter-party, some of which were signed 
by the master of the ship and others by Messrs. 
Ross, Keen, and Co., who acted as sh i; ping 
agents at New Orleans fo r Messrs. Gilchrest and

^ ih e  defendant Furness knew nothing of the 
circumstances under which the goods had been 
shipped, or the bills of lading. The p la intiffs had 
no Knowledge or notice of the charter-party, 
or of the relations which existed between G il
chrest and Co. and Furness.
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The charter-party was in  force when the loss 
took place.

Upon these facts Charles, J. gave judgment for 
the pla intiffs tha t the defendant Furness was 
liable fo r the breach of duty and contract ( if any) 
which m ight have been committed.

The defendant Furness appealed.
G o r e ll  B a rn e s , Q.C., Jo s e p h  W a lto n , and 

S y n n o t t  fo r Furness—In  the firs t place neither 
the master of the ship nor Messrs. Ross, Keen, 
and Co. were in  fact servants or agents of F u r
ness.  ̂ As to Ross, Keen, and Co. there is no 
question about this, as Furness knew nothing 
about them. As to the master of the ship, he was 
the servant of the charterers. The intention of 
the charter-party clearly was tha t th is  should be 
so, as the charterers were to have entire posses
sion and control of the ship. The stipulations 
put in  the charter-party which gave Furness any 
control of the ship were merely put in  to enable 
him to protect the ship, which was his security 
fo r the purchase money, and were not intended to 
act in any way so as to show that the vessel was 
not in fact demised to the charterers. A ll  the 
cases show that, i f  the owner has parted w ith  all 
possession and control of his ship to the char
terers, the captain is not his, but the charterers’ 
servant. In  any case that may be cited to the 
contrary i t  w ill be found that, in  fact, the master 
has been admitted by the owner to be his servant. 
They cited

Hayn v. Culliford. 40 L. T. Bep. N. S. 536; 4 Asp. 
Mar. Law Cas. 128 ; 4 C. P. Div. 182:

The St. Cloud, Br. & Lush. 4;
Boucher v. Lawson, Cas. temp. Hardw. 85 ;
Sandeman v. Scurr, 2 Mar. Law Cas. O. S. 446 ; 

15 L. T. Bep. N. S. 608; L. Bep. 2 Q. B. 86;
Briggs v. Wilkinson, 7 B. & C. 30 ;
Reeve v. Davis, 1 A. & E. 312 ;
Fenton v. The City of Dublin Steam Packet Company 

8 A. & E. 835.
As to the question of the master and the shipping 
agents being held out by Furness to the p la in tiffs 
as being his agents, that cannot arise, because 
neither Furness nor the p la in tiffs knew anything 
about each other. N either does the registration 
of Furness as managing owner under the Mer
chant Shipping A c t 1876 affect this question.
I hat A c t was passed w ith  the view of insuring 

the safety of the crew of a ship, and does not alter 
the position of the managing owner w ith  regard 
to anyone else. This is the law as laid down by 
Bowen. J. in

Frazer v. Cuthbertson, 6 Q. B. Div. 94.
S ir W a lte r  P h i l l im o r e ,  Q.C. and Dr. S tu b b s  

fo r the p laintiffs. — Furness is liable to the 
pla intiffs because he was owner of the ship. I t  
is not clear from the charter-party that the char
terers were to have entire possession and control 
of the ship; the many provisions in  favour of the 
owner showed that he intended to keep the con
tro l to  himself in  reality. The fact that Furness 
insured himself against claims fo r loss or damage 
caused to goods on the vessel shows what he h im 
self thought his position was. [Lo rd  E sher,
M.R.—He did that after the charter-party.] The 
charter is not a demise of the sh ip ; i t  is only a 
grant to the charterers of a rig h t to have the ir 
cargo brought home in  her. A  ship is usually 
sailed by the owner, and i f  she is not the owner 
must give notice i f  he wishes to escape lia b ility  
fo r the acts of the master. The master is p r im a

fa c ie  the servant of the owner, and i t  is fo r the 
la tte r to remove tha t presumption. [ K ay , L.J.— 
B ut i f  the master never was the servant of the 
owner, no p r im a  f a c ie  presumption of his con
tinu ing  to be so exists to be removed. Lord 
E sher, M.R.—Dr. Lushington, in  the case already 
quoted of the S t.  C lo u d  (u b i  s u p .) , says : “  I  appre
hend that p r im a  f a c ie  the owner of the vessel is 
the person responsible, but the cases decided at 
common law show tha t there are circumstances 
under which the owner w ill be divested of such 
responsibility, and that responsibility w ill be cast 
upon another. Such is the case of a vessel 
demised by charter to another so as to divest the 
owner altogether j f  possession ; when the char
terer is p r o  h a c  v ic e  the owner.” ] The owner has 
allowed the charterers to use the ship, and he knows 
that they must employ agents; he must therefore 
be taken to have held himself out as employing 
them. The shippers, not knowing of the exist
ence of the charter-party, are entitled to consider 
the master as having the ordinary authority 
from the owner to give bills of lading, and 
therefore are entitled to hold the owner respon
sible fo r the loss of the goods :

Sandeman v. Scurr, 2 Mar. Law Cas. 0. S. 446 ■ 
15 L. T. Bep. N. S. 608; L. Bep. 2 Q. B. 86.

There is no case in which it  has not been brought 
to the knowledge of the shipper of the goods that 
there has been a demise of the ship when he has 
failed in his action. H a y n  v. C u l l i f o r d  ( u b i  s u p .)  
is in  favour of the plaintiffs. [ B a rn e s , Q.C.— In  
the report of that case in  the court below ( 3 9  

L. T. Rep. N. S. 288; 4- Asp. Mar. Law Cas. 48; 
3 C. P. D iv. 410) i t  is stated that the stevedore 
was employed by the ship.] The registration of 
Furness as managing owner is p r im a  f a c ie  
evidence of his lia b ility  :

Hibbs v. Ross, 15 L. T. Bep. N. S. 67 ; 2 Mar. Law 
Cas. O. S. 397 ; L. Bep. 1 Q. B. 34.

The follow ing cases were also referred to :
Colvin v. Neivberry, 1 Cl. & P. 283; in Q. B. 8

B. & C. 166; in Ex. Chamber, 7 Bing. 190;
The Great Eastern, 3 Mar. Law Cas. O. S. 58; 17 

L. T. Bep. N. S. 667 ; L. Bep. 2 A. & E. 88;
Steel v. Lester and Lilee, 37 L. T. Bep. N. S. 642; 

3 Asp. Mar. Law Cas, 537 ; 3 C. P .’Div. 121;
The European and Australian Royal M ail Company 

r. The Royal M ail Steam Packet Company, 4
K. & J . 676.

Lord E sher, M.R.— The firs t question for us to 
decide is, what was the relation between the 
defendant Furness and the other defendants w ith  
regard to th is ship. W hat tha t relation was is 
contained in  two w ritten  documents, the agree
ment and the charter-party, and appears to me 
to be plain enough. Gilchrest and Co. wanted 
to buy a ship, and a Spanish ship was brought to 
the ir notice, but, as they had not enough money to 
pay the price asked for her, they applied to F u r
ness to help them in the transaction. I t  was then 
arranged between them, and a w ritten  agreement 
was drawn up, that Furness should buy the ship 
from the Spaniard and agree to sell her to G il
chrest and Co. The firs t document was a contract 
fo r the sale of the ship by Furness to Gilchrest 
and Co., a contract to sell, which, in  my 
view, amounts to th is : Furness said he would 
buy the ship, but, as she was wanted to he used as 
a registered B ritish  ship, he must have her regis
tered in his name. He also agreed to sell her to 
Gilchrest and Co., and i t  was settled tha t part of
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the purchase money was to be paid at once, but 
that fo r the next four months she was to belong 
to Furness, and he was to charter her to Gilchrest 
and Co. fo r tha t time at the rate of 7o0i. a month 
so tha t Gilchrest and Co. were bound to pay down 
an instalment of the purchase money, and to take 
a charter of the ship fo r four months, lh e  effect 
of that was that, as between the two part e the 
ship for the next four months was not Gilchrest 
and Co.’s either at law or in  equity, but she was 
the property of Furness. One man could tw t 
sell a ship to another so that the la tter became 
owner and yet chartered the ship; that 
the case of a man who is not owner chartering 
ship to the man who is. Therefore for > 
months Furness was the owner and Gilchrest and 
Co. were the charterers, and 1 urness was the
registered owner and managing owner under the
Act 39 & 40 V ie t. c. 80, s. 36. Now, the charter- 
party is also a w ritten  document. We 
chants are not very accurate in drawing P 
contracts ; but we must look at i t  and const 
subject to the relation m which the parties 
stood at the time w ith  regard to the ship, and m 
order to get at what the ir intention was we m 
look at what is put in in  addition to the printed 
form and at what has been struck out ot it. 
charter-party is drawn up in  the ordinary torn , 
and gives the possession and control ot the ship 
for four months to Gilchrest and Co., and 1 uruess 
hinds himself by i t  that, after the four months, 
and on the rest of the purchase money being 
paid, the ship shall become the property ot txil- 
chrest and Co. By that charter-party Gilchrest 
and Co. were intended to take absolute contro 
and possession of the ship then and there, and, in 
order to give them that control and possession, 
Furness thereby divests himself of his control 
and possession. Gilchrest and Co. are to have 
the power of appointing the captain and ciew an 
of paying and dismissing them; they are to order 
the ship where they choose, and to have the 
power of making any contracts w ith  regar 
her which they may like to make; they un 
take a ll risks tha t the ship may run on her voy
age as between themselves and Furness after the 
ship has passed an examination ; and no doubt 
they would have to do any repairs tha t m ight 
become necessary in the course o e i * ^
ment of the ship. D uring these four month 
Furness was to be the owner of the P> 
she were lost he would lose his secu y 
purchase money that was to be paid a 
that time ; so tha t he had an interest in  the ship 
which he m ight have insured and, l l  fiic t, he 
d id so. The ship being security to him  to r the
payment of the rest of the purchase money, in ju ry  
to the machinery would in jure  his fh Pre-
perhaps endanger the whole vessel, and he there 
fore arranged in the charter-party >a 
have the option of appointing the chief engineer 
though the charterers were to pay fche ’
and there is nothing in  the charter-par y 
tha t Gilchrest and Co. could not dismiss h 
misconduct. I  therefore come to ^ conclusion 
contrary to that arrived at by Charles, ■ 
of the stipulations in  the charter-par y . ’
and should have been struck ou t; ye > 
document as a whole, that construction being 
the true one, too much importance» shouldl not be 
attached to the parts tha t are futile, 
the stipulations, such as that relating

appointment of the captain and crew, are ineffi
cient, and must be disregarded, as the charter- 
party clearly is a g iv ing up by Furness to 
(Gilchrest and Co. of a ll possession and control ot
the vessel fo r four months.

That being so, we come now to the question 
whether the p la intiffs have any r ig h t ° t  action 
against Furness as owner of the ship. The firs t 
cause of action which is alleged is tha t there 
was a breach of the bills of lading, and the second 
cause is that there was negligence in sending the 
ship to sea from  New Orleans in  an unseaworthy 
condition. I t  is not enough to show tha t the 
shin went to sea in an unseaworthy condition, i t  
must also be shown that the unseaworthiness 
was the cause of the loss; but for the purposes 
of th is judgment I  w ill assume that that has 
been proved. Now, as to the firs t point, lh e  
bills of lading were made between the plaintiffs 
on the one side and either Messrs. Boss, Keen 
and Co., agents fo r the ship at New Orleans, or 
the master of the ship on the other. But who 
were these contracts really made w ith, because 
Messrs. Ross, Keen, and Co. and the master were 
acting as agents of and authorised by somebody 
in  signing these bills of lading? I t  is clear that 
Gilchrest^and Co. authorised them to do so. Did

. f* ... ...thnwicn t.nPlB 1,0Furness in  fact, authorise them to do so? 
Clearly n o t; he had nothing to do w ith the bills 
of lading he had no interest in them or knowledge 
of them ? Then, i t  is argued, that may be so bu 
the cantain must be taken to have been I  uiness s 
agent in  signing these bills. Messrs. Boss, Keen 
and Co were certainly not his agents fo r this 
purpose, but i t  is said tha t the captain vvas I f  
the captain was Furness’s captain, then, 1 th ink, 
any shipper taking a b ill of lading signed by the 
master oPf a ship, and having no knowledge ot
anv charter-party by which the ship and the 
r ig h t of g iv ing b ills  of lading are handed over to 
the charterer and the master as his agent, m ight 
W p the r ie h t of saying that the master of the 
ship is agent of the owner, and has j r0®  ^  
ordinary authority of such an agent. I t  is said 
that a shipper would have the^right of assuming 
that the captain is the owner s captain unless it  
be firs t shown that he had knowledge _ of a, 
charter-party taking away from the captain his 
a“ y fo r the owner. That law only applies m 
a case where the captain is the owner s captain. 
Then comes the question, when is the captain 
the owner’s captain? The answer is when the 
owner appoints him, and exercises over him  the 
usual rights which an owner exercises over his 
captain as between themselves. I  say’ as between 
themselves”  because the owner may have given a 
rierht to the charterer inconsistent w ith  his exer
cise of those rights. I f  the captain is the owners 
servant, and has been appointed by him on the 
ordinary terms, then the captain is bound to 
obey the owner’s orders. Then was this captain 
the captain of the owner? A fte r listening to all 
the cases which have been cited from the time of 
Lord Ellenborough downwards, i t  seems to me 
that i t  has always been assumed that the question 
depends on th is : whether the owner has by the 
charter-party parted w ith  a ll the possession and 
control of the ship, and given to the charterer, 
independently of himself, a ll powers and rights 
of aDPointing the captain and crew, and mana
ging and employing the ship. When tha t has 
been done, i t  has been called a lo tting  or a demise
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of the sh ip ; but in  rea lity i t  is a parting w ith  all 
possession and control of the ship. In  such a 
case the captain is not the captain of the owner, 
and therefore he is_ no servant or agent of the 
owner, and has no r ig h t to bind the owner by a 
b ill o f lading; he can only bind those whose 
servant he is. As I  have said, this seems to me 
to go through a ll the cases, from the case of 
F r a z e r  v. M a r s h  (13 East, 238), decided by Lord 
Ellenborough, downwards. A ll  the other cases 

Sa“ e eftec?- Therefore i t  seems to me 
that burness is not liable on these bills of lading.

.Now, as to the other point, upon the question 
or negligence in the captain in  taking the ship to 
sea, or keeping her at sea in  an unsea worthy 
condition How can the captain make the owner 
liable i t  he is not a servant of the owner ? I t  is 
impossible that, when the captain is nof'a servant 
ot the owner, the owner should be liable for 
the captains negligence. The judgment of the 
Oourt ot Appeal, delivered by Lord  Bramwell, in 
* ‘ °_ c“ of H a y n  v. C u l l i f o r d  (40 L. T. Rep. 
A . b. 536; 4 Asp. Mar. Law Cas. 128; 4 C. P. 
-Lhv. 182) was cited ; but tha t case can only 
mean that the defendants were held liable, 
whether on the bills of lading or fo r negli
gence, on the assumption that the captain was 
a servant of the owner. But then i t  is argued 
that, even i f  that be so, the Merchant Shipping 
A c t 1876, by its provisions as to the registra
tion of a managing owner, has altered the law, 
and gives contractual rights which form erly had 
no. existence.  ̂ That A c t was passed w ith  the 
object of insuring the safety of those people who 
go on board ships, and fo r that purpose i t  puts 
certain liabilities on the ship’s manager, so that, 
as regards claims made under the Act, he is 
when registered prevented from saying tha t he 
is not managing owner. But that lia b ility  does 
not a lter his contractual relations w ith  other 
people, nor does i t  a lter the general law so as to 
make him liable fo r .the acts of some one who is 
not his servant. Such a result would be absurd. 
Bowen, L.J. has dealt w ith  this point in  his very 
capable judgment in  F r a z e r  v. C u th b e r ts o n  ( 6  Q. B. 
D iv. 93). _ He says in that case, at page 99 : “  The 
36th section of the A c t nowhere creates new 
agents, new functions, or new capacities, nor 
clothes existing agents w ith  enlarged powers. 
The section is part of the machinery designed to 
secure adequate protection fo r lives and property 
at sea; and provides, w ith  that or a sim ilar 
object, that a certain class of agerts when they 
are appointed shall be registered, so that i t  may
be known who in fact is managing the vessel. 
A  managing owner registered under the A c t is 
no more and no less than a managing owner 
before the Act. He binds those whose agent he 
is, he binds nobody besides.”  I  am therefore of 
opinion that in this case Furness is not liable to 
the p la intiffs either under the bills of lading or 
fo r negligence of the master, or through his 
being the managing owner registered under this 
A c t of Parliament, or fo r any cause of action that 
has been alleged. I  disagree w ith the judgment 
delivered by Charles, J., and th is appeal must be 
allowed and judgment entered fo r the defendant 
Furness.

L opes, L.J.—In  this action i t  has been sought 
to make the defendant Furness liable on a b ill of 
lading. Whether he is so depends on whether the 
master of the ship was the servant of the

charterers or of Furness. I  am of opinion that 
he was the servant of the charterers and not of 
Furness, and I  ground the conclusion I  have come 
to on these reasons : The charterers appointed 
the captain, they paid him, and they could dis
miss him ; and i t  follows therefore that ho was 
the ir servant. The result o f the cases seems to 
me to be that, i f  the master is in  possession of 
the ship as servant of the owner, a shipper of 
goods who is in  ignorance of any charter-party is 
entitled to regard the owner as the person who 
has contracted to carry the goods, and to hold him 
liable for any breach of tha t contract. But that 
entirely depends upon whether the master is in 
fact the servant of the owner, and as I  have come 
to the conclusion that, as I  have said, the master 
of th is ship was not the servant of Furness, F u r
ness cannot be held liable under that proposition 
of law. Another proposition of law to be deduced 
from the cases is this : I f  the charter-party is 
such as to give the charterer the possession and 
control of the vessel so that sho is in  fact le t to 
him  and the master is his servant, then the owner 
is not in  the position of a carrier, and the master 
is not either actually or presumptively his agent. 
Here i t  is plain tha t the defendant Furness had 
divested himself of the possession and control of 
the ship, and from this point of view also he 
cannot be held liable. But the p la intiffs con
tended tha t the ir not having had notice of the 
charter-party was sufficient to make the owner 
liable, notwithstanding the fact that the master 
was in fact the servant ot the charterers. 
According to the cases, when an owner and a 
captain stand in the relation of master and 
servant, the owner of the ship, in  the absence of 
notice of a charter-party to the shipper, no doubt 
holds out the captain as his agent w ith  authority 
to sign bills of lading on his behalf, but only in 
such cases where this relationship exists. That 
is the result of the cases, and I  do not th ink  
that S te e l v. L e s te r  ( u b i  s u p .) , which was cited in 
the argument, really controverts that view. In  
a ll the cases in which i t  has been held that there 
was a holding out of the master by the owner as 
his agent, there was also the fact tha t the master 
was the servant of the owner, appointed and 
liable to be dismissed by him, and that is the 
broad distinction between those cases and the 
present. As to the point made about Furness 
being registered owner, the Master of the Rolls 
has dealt fu lly  w ith it. No doubt the register is 
p r im d  f a c ie  evidence of ownership, and i t  has 
been held also to be p r im c l  f a c ie  evidence that the 
master is the servant of the registered owner, 
but subject to th is that i t  may be explained; and 
i t  is evidence only u n til the contrary is made 
out. Here the contrary is made out. I  am 
therefore of opinion tha t Furness is not liable in 
this action, and that the appeal must be allowed.

K ay, L.J.—I  agree. The position of the parties 
in  this case is a very peculiar one, and may- per
haps never occur again ; but the questions ' hat 
have been argued are of great and general 
interest. By two documents, dated tne same day, 
the defendant Furness, who had purchased this 
ship, sold her to Gilchrest and Go. upon the terms 
that a deposit of 50CW. was to bo paid at once, and 
a fu rther sum w ith in  a certain time, and the rest 
of the purchase money by certain instalments. I t  
appears on the face of the contract tha t the inten
tion  was to deliver the ship to Gilchrest and Co.,
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and, though Furness was the vendor and Gil 
chrest and Co. the purchasers, the sale was no 
to be completed fo r four months, and dunng ™ 
time the ship was let to Gilchrest and • y • 
charter-party hearing the same date. V??,. 
explains I  th ink, how i t  came to pass that, b i 
chrest aAd Co. were to have so large » control of 
the vessel during the four “ °ndls' ! „
agreed by the charter-party that t ey 
appoint the master and crew, and liav 
control of the vessel fo r the four mont P . 
ing the completion of the purchase, and the cir 
eumstances being unusual, the usua 
charter-partv was somewhat departed r ■ 
ship was then handed over to Gilchres „  , 
and sailed under the ir orders for Ne  ̂ '
She encountered bad weather, and on er y* 6  j 
from New Orleans to Bremen w ith  a cargo' o 
cotton, she was abandoned and the carS° ' 
The action now brought is on the bills o S
relating to this cotton, some of which we g 
by Messrs. Boss, Keen, and Co., and some.bythe 
master. I t  seems clear beyond all doubt 
Messrs. Boss, Keen, and Co. and the paster were 
agents of Gilchrest and Co. only, and 1’ urnes . 
in no sense authorised them to act tor him. 
i t  is argued that, even i f  they were not agents ol 
Furness in  fact, lie.had held them out as such. 
The principles as to holding out are the^ same 
whatever the holding out be, and Lindley, h . J . ,  
in  his book on Partnership, 4th edit., at page 
40, thus states the doctrine: “  The doctrine that 
a person holding himself out as a partner, ana 
thereby inducing others to act on the fa ith  ot ms 
representations, is liable to them as i f  lie were in 
fact a partner, is nothing more than an illus tra 
tion of the general principle of estoppel by. con
duct.”  And fu rthe r on he says : “ I t  also iodo 
that no person can be fixed w ith  lia b ility  on 
ground that he has been held out as a partner, 
unless turn t.fiimrs concur, namely, firs t, me

S to ke s , S a u n d e rs ,Solic ito rs fo r  the p la in tiffs ,

^ S o lic ito rs  fo r the defendant Furness, 
C r u m p  and S o n .

W . A .

unless two th ings  concur, namely, h rs t, tne 
alleged act of ho ld ing out m ast have been done 
e ither bv h im  or by his consent; and, se° ? "d ly ’ 
i t  m ust have been known to the person seeking to 
ava il h im self of i t . ”  A p p ly in g  those word to 
th is  ease, we find  th a t the p la in tiffs  d ld  ™  
tha t Furness was e ither the reg iste i shin.
the reg istered m anaging own®r 0 k r i  
L’hen, how can i t  be said th a t the mere. fac t of 
f  urness having his name on the r e n t e r  as e ither 

owner or m anaging owner is a hold g .
h im  w h ich  w ould enable the persons who took 
the b ills  of lad ing e ither from Messrs. Boss, Keen,
and Co. or the master to m a k e  *  c \la m agt»nsfc 
Furness as having held out to t ie t ^e
authorised Messrs. Ross, Keen, and • 
master of the ship to act as his agents ? iu e  
answer to that is, that they did n aro.ued
Furness was on the register. I t  ^  or
that the registration as managing 
owner of a ship is notice to all the world ; but i t  
has never yet been held that sue a p 
is enough to make a man liable fo r the acts ot 
those who are not his servants as i n  s u c h c a s e  
as this. The facts of the case show no such 
estoppel as the plaintiffs seek to re ly upon i  
th ink  the defendant Furness is not liable> inMhis 
action, and I  agree entirely in  the conclusions 
which the other members of the court h d
at. The decision of Charles, J. w ill be reversed,

“ 1 M < m » t “ t e r e d t h”

T u e s d a y , N o v . 17,1891.
(Before L o rd  E sher, M .B., Loras and K ay.L .J J .)  
H edley v . T he P in kn ey  and Sons Steamship 

Company L im it e d , (a )  

application for new tr ia l .
I n j u r y  to  one  o f  crew— N e g lig e n c e  o f  « w *  «/ 

th e  s h ip —F e llQ W -s e rv a n ts  o f  o w n e rs  o f  s h i p -  
C o m m o n  e m p lo y m e n t S e a w o r t h in e s s  o f  s h ip  
—  D u t ie s  o f  o w n e rs  a n d  m as te r —  M e tc h a n t
S h ip p in g  A c t 1876 (39 &  40 V ie t .  c. 80), s. o.

T h e  m a s te r  a n d  c re w  o f  a  m e rc h a n t s U P arj  ff2 ™ : 
s e rv a n ts  a n d  e n g a g e d  m

s r  ri Sifts*«»
a x  »

s t a l l i o n s  w i t h  a  ic o o d e n  r a t l in g '

“ ¿ ¡“ t .  h e e n p u t »  " ' f t " ?  
th e re  w a s  n o  e v id e n ce  lo  go  to  the  g u r j  . f

h a d  been a  b re a c h  ^  Z T l o U h e M e M  
th e  o b l ig a t io n  im p o s e d  b y  sect, o f

Bamsly 'r. Quinn (Jr. R e p . 8 C . L .  322) d is s e n te d  

f r o m .

T , r L  „  app lica tion  >V

him Which would enable the persons who took before Grantham> J. and a special ju ry

i i T ^  I ^ ¿ T e t io n w a s  brought under Lord CampbeRs 
A ct (9 & 10 V ie t. c. 93) by the widow and ad
m in is tra trix  of a seaman fo r damages m  respect 
of his death while employed on the defendant

8  The deceased was engaged as one of the crew 
of the steamship P r o d a n o ,  which was owned by 
the defendants, on a voyage from London to

For convenience in  loading, the ship was b u ilt 
w ith  gaps in  her bulwarks, but movable iron 
stanchions w ith  wooden railings were provided 
as part of the ship’s equipment, which could be 
fixed in  the gaps when the vessel was at sea. 
The master of the ship om itted to have th is  done 
on the voyage in  question, and during  a storm in  
the Channel the deceased fe ll overboard through

Reported t>y E. M a n le y  Sm ith , Esq., Barrister-at-Law.
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one of the unprotected gaps and was drowned 
It was admitted that if the stanchions and rail- 
nig had been fixed in this gap they would have 
afiordea sufficient security for the crew against 
the ordinary risks of going overboard, and that 
the deceased in this particular case would not 
have gone overboard. The stanchions and railing 
were ready at hand to have been put in their 
places at any time if the master of the ship had 
given orders that it should be done, and it would 
have taken about twenty miuutes to fix them all.
, , .BJ  th® Merchant Shipping Act 1876 (39 & 40 
V ict. c. 80) it is enacted :
• , In  contract of service, express or
implied, between the owner of a ship and the master
nro t w i & an thereof • ■ ■ there shall be implied, notwithstanding any agreement to the contrary an
the fh iH n T th  ° 0Wf er 0t'.,the shiP- « 'at the owner of the ma?ter, and every agent charged with

° A  f  £blp»’ or the preparing thereof for sea, 
meins thereof to sea, shall use all reasonable

A I ?  the seaworthiness of the ship for tho 
* th® tlme wIlen the voyage commences, and to 

Keep her in a seaworthy condition for the voyage during 
Provided that nothing in this section shall 

w® owner of a ship to any liab ility  by reason of 
the ship being sent to sea in an unseaworthy state where 
owing to special circumstances, the so sending thereof 
to sea is reasonable and justifiable.

Upon the direction of the learned judge at the 
tual, the jury found that the ship was not “ in a 
seaworthy condition” within the meaning of 
sect, o, and found a verdict for the plaintiff for

Ih e  defendants moved fo r judgm en t o r fo r  a 
new tr ia l.

Finlay Q.C Cyril Dodd, Q.C., and A. Lennard, 
tor the defendants.—At the trial of the action 
reliance was placed by the plaintiffs upon two 
matters. One was that the captain was negligent 
m not seeing that the stanchions and railings 
were put in their place when a storm was coming 
on, and that his masters, the owners of the vessel 
are responsible for this negligence in their servant 
Ihe other was that there had been a breach of 
the obligations imposed by sect. 5 of the Merchant 
¡shipping Act 1876 in that the vessel had not 
been “ kept in a seaworthy condition ” during the 
voyage because the opening in the bulwarks was 
not properly protected. As to the first point, the 
captain of a ship is a fellow-workman engaged in 
acommon employment with the crew within the 
rule which exempts the master from liability to 
one of the crew for injury arising from the negli
gence of a fellow-servant. In  Wilson v. M errill 19
L. T. Kep. N . S, 30; L. Hep. 1 H. L. Sc. 326) 
Lord Cairns says: “ I d o  not think the liability 
or non-liability of the master to his workman can 
depend upon the question whether the author of 
the accident is not, or is, in any technical sense 
the fellow-workman or collaborateur of the 
sufferer. . . . The case of the fellow-workman 
appears to me to be an example of the rule, and 
not the rule itself. The rule, as I  think, must 
stand upon higher and broader grounds. . . .
The master is not, and can not be, liable to his 
servant unless there be negligence on the part of 
the master in that in which he, the master, has 
contracted or undertaken with his servant to do.” 
They also cited

Howells v. The Landore Siemens Steel Company.
32 L. T. Rep. N. S. 19; L. Rep. 10 Q. B. 62]

Johnson v. Lindsay and Co., 65 L. T. Ren N S 97 ■ 
1891) App- Cas. 371.

But the second point is the one which the plain
tiff mainly relies upon. There is nothing in 
sect. 5 of the Merchant Shipping Act 1876 to 
show that the word “ seaworthiness ” is used in 
any other sense than its well-known one. I t  
is admitted that if the stanchions and railings 
had been put in their places the vessel would 
have been seaworthy. Therefore, the owners had 
done all that is required of them, and the negli
gence of the captain in not making use of the 
proper equipment of the ship is relied on as show
ing the ship’s unseaworthiness. The ship was 
quite fit to encounter the ordinary perils of the 
voyage. The meaning of “ seaworthy ” has been 
very well defined by Parke, B. in Dixon v. Sadler 
(5 M. & W. 405), and by Lord Blackburn in his 
judgment in Steel v. The State Line Steamship 
Company (37 L. T. Rep. N. 8. 333; 3 Asp. Mar. 
Law Cas. 616; 3 App. Cas. 72). This ship was 
seaworthy within those definitions. They also 
referred to

Gibson v. Small, 4 H. L. C. 353;
Couch v. Steel, 3 E. & B. 402.

Tindal Athinson, Q.C. and Itaikes, for the plain
tiff.—As to the first point, it is not denied that 
the captain of the ship ought to have seeu the 
stanchions and the railing fixed when the storm 
was coming on. There is no case in England 
which lays down that the captain and the crew of 
a ship are fellow-servants within the rule which 
exonerates their master from liability to one of 
the crew caused by the negligence of the captain ; 
they cannot be said to be fellow-workmen. [Lord 
E sher, M.R.—Is not the captain a servant of the 
owners?] Yes. [Lord E sher, M.R.—Is not a 
sailor a servant of the owners ?] Yes. [Lord 
E sher, M.R.—Then why are they not fellow- 
servants, as they are both engaged in the 
navigation of the ship?] As soon as the 
ship sails the captain represents the owners 
for all purposes. The captain of a ship is in a 
very peculiar position ; he is clothed, as Story 
says, “ with the character of the owner.” Though 
this point has never been decided in England it 
has been decided in Ireland in 1874, and in favour 
of our contention. That case was an action 
against the owner of a ship for injury to a sailor 
caused by the captain’s negligence, and it was 
there held that the owner was liable.

Ramsay v. Quinn, Ir. Rep. 8 C. L. 322.
In  that case Wilson v. Merry (ubi sup.) was cited 
on behalf of the owners. They also cited

Murphy v. Smith, 12 L. T. Rep. N. S. 605 ; 19 C. B
N.S. 361. ’

As to the second point on the construction of 
sect. 5 of the Merchant Shipping Act 1876. 
There is under that section an absolute under
taking by the owners that the master of the ship 
shall use all reasonable means to keep the ship in 
a seaworthy condition during the voyage. This 
obligation is quite apart from any question of 
negligence on the part of the master. I t  is clear 
that the master did not use all reasonable means 
to keep the ship safe, so far as the safety of tho 
crew was concerned. Anything making the ship 
unsafe for the crew because of the perils of the 
sea makes the ship unseaworthy within the mean
ing of  ̂this Act. [Lord E sher, M.R.—“ Sea
worthy ” is a well-known word, and does not 
mean the same as “ safe.”] The word is used 
here in this section in a special sense. The Act
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was passed w ith the object of ensuring the safety 
of the crew, and in construing this section this 
intention of the Legislature must be Kept in 
view.

Finlay, Q.C. did not reply.
Lord E sher, M.E.—I  think that there was no 

evidence to go to the jury in support o tt  ep  
tiff’s claim in this case. That claim was put 
forward as being based upon two groun ■ 
the first place it was argued that, SUPP 
the Merchant Shipping Act were not m existence, 
the captain of the vessel was neghgen , , _
negligence was the cause of the death ot the 
plaintiff’s husband, and that the owners 
vessel were liable for the results of the captain s 
negligence under Lord Campbell sA_ct (•
Viet. c. 93). I  think there was evidence to go 
the jury of the captain’s negligence, ec’ 
was obviously his duty, considering tj>e . . . £
height of the bulwarks and the small 1 S 
that part whore the movable rails were uns, P P >  
to have seen that this movable top w»S hxea 
in its position when the storm was co ' A t,A
I  have no doubt too that there was evi ‘
the negligence of the captain in not havi g 
top fixed in its position was the cat1®® 0
man’s death. But then, admitting tha. , '
question comes whether the owners ot a P . , 
liable for the negligence of caP a\  rpj,e
regard to the safety of one of the ere : ,  <■ 
ordinary rule of law is that a person is 1 

the negligence of his servant, A-mJF-mt-ain 
must therefore begin by proving that the c p 
is a servant of the owners. To my mind that is 
proved beyond a doubt, because the' P' -
appointed and paid by them and can be 
hy them, so that he is in the present
the word a servant I f  the owners w P 
on board he would be bound to obey ’
even to the destruction of tla®ir proper y- 
the seaman is also a servant of the ow ’ .
is bound to obey their orders if they a P ' .
The captain no doubt is a superior serv [ps
seamen, and the seaman is bound t ythev 
orders if the owners are not present, 
are fellow-servants, both employe 
common master on the same transacti > > „
is often termed, in common employment. 
the common law of England, when ™ one
are engaged in a common employmen > th e ir
is superior to the other or not ^  immaterial, their 
master is not liable to one of them o  ̂3 ^  
caused by the negligence of the othe . 
atone time been some discussion a ; settled 
that was the law in Scotland, bu 
long ago that that is the law m K nlaintiff 
Irish decision was cited on behalf o P h 
(Ramsay v. Quinn, Ir . Bep. 8 0. L. 322) for the 
purpose of showing that in the case o P . n
owner is liable for the negligence P .q
by which a sailor on the ship is 1 . ’
other words, that the captain being P 
dent of the ship is not, in the ordinary sense 
of the word, a servant of the owner. f ia n c e  
was also placed on a passage in ^ , 
Agency. No doubt the position ,
“ *>*>» »< * -“P on as,o".w ilf pS".r
kind, and Stoly saya he is treated1" asi ini some 
sort and to some extent clothed with the charac
ter of a special employer or owner ot the ship.

V ol. V I I . ,  N. S.

All I  say here is that a captain is not in that 
position to the extent which is now contended 
for I  decline to be bound by the judgment 
delivered in an Irish court in Ramsay v. Qumn 
lubi sup.). I  do not say that it may not be good 
law in Ireland, but I  say distinctly that it is not 
law in England. As to this first point there- 
fore I  say that to my mind ib is obvious that the 
plaintiff can not rely on the negligence of the 
captain, because he was a fellow servant of the 
deceased employed in the same employment.

Then as to the second point. I t  was argued 
that, even if the first point fails, the action is 
maintainable by reason of sect. 5 of the Merchant 
Shipping Act 1876 (39 & 40 Viet. c. 80). That is a 
wholly different and distinct cause of action from 
that which I  have just discussed, it gives the go-by 
to negligence, except so far as there may be a 
want of reasonable care to do something required 
by the Act in order that the vessel might be sea
worthy. I t  was said that there was evidence on 
which the jury might find that the vessel was 
unseaworthy within the meaning of the Act, both 
when she started on the voyage and when the 
accident happened, and that the captain did not 
use reasonable care to make her seaworthy . I  he 
question is whether there was such evidence. 
The argument of Mr. Tindal Atkinson comes 
really to this, that “ unseaworthy ” is, for the 
purposes of this section, the same as “ unsafe;” 
that the meaning of the section is that the 
owner is bound, in sending the ship to sea, to 
see that she is safe with regard to the crew 
and each one of them, and he and the master 
are also bound to use reasonable care at every 
point of the voyage that she is safe with regard 
to the crew. Now “ seaworthy” is a term well 
known to nautical people. Unless there is some
thing to the contrary in this Act of Parliament, 
the term must be intended to have its ordinary 
meaning as used in the language of nautical 
people. What that meaning is has been well 
expressed by Parke, B. in Dixon v. Sadler (5 M. & 
W . 405). A t page 414 he says th is : “ In  the 
case of an insurance for a certain voyage it is 
clearly established that there is an implied war
ranty that the vessel shall be seaworthy, by 
which it is meant that she shall be in a fit state 
as to repairs, equipment, and crew, and in all 
other respects to encounter the ordinary perils 
of the voyage insured at the time of sailing upon 
it.” That was a question of insurance; but the 
legal definition of seaworthiness is applicable in 
other cases, namely, that a ship must be in a fit 
state as to repairs, equipment, and crew, and in all 
other respects to encounter the ordinary perils of 
the voyage. The limits of that definition are well 
expressed by Lord Blackburn in Steel v. The State 
Line Steamship Company (37 L. T. Bep. N . S. 333; 
3 Asp. Mar. Law Cas. 516; 3 App. Cas. 72), where a 
port-hole in a ship had not been properlyshut. He 
says: “ If, for example, this port was left unfastened 
so that, when any ordinary weather came on and 
the sea washed as high as the port, it  would be 
sure to give way and the water come in, unless 
something more was done—if on the inside the 
wheat had been piled up so high against it  and 
covered it so that no one could ever see whether 
it had been so left or not, and so that, if it had 
been found out or thought of, it would have 
required a great deal of time and trouble (time 
above all) to remove the cargo and get at and

T
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fasten i t —if  that was found to be the case, and 
i t  was found that at the time of sailing i t  was in 
tha t state, I  can hardly imagine any ju ry  finding 
anything else than that a ship which sailed 
in  tha t state did not sail in  a f i t  state to encounter 
such perils of the sea as are reasonably to be 
expected in crossing the A tlantic. I  th ink, on 
the other hand, i f  th is port had been, as a port 
in  a cabin or some other place would often be, 
open, and when they were sailing out under the 
lee of the shore remaining open but quite capable 
of being shut at a moment’s notice, so soon as the 
sea became in  the least degree rough, and in case 
a regular storm came on, capable of being closed 
w ith  a dead lig h t—in such a case as that no one 
could, w ith  any prospect of success, ask any 
reasonable people, whether they were a ju ry  or 
judges, to say that that made the vessel'unfit to 
encounter the perils of the voyage, because 
tha t th ing  could be set r ig h t in  a few minutes, 
and there is always some warning before a storm 
comes on, so that they would have plenty of time 
to put i t  all righ t, and it  would have been put 
r ig h t ; i f  they did not put i t  r ig h t after such a 
warning, tha t would be negligence on the part 
of the crew, and not unseaworthiness of the ship.”  
He says that i f  the port were lo ft open under 
such circumstances that i t  could be shut 
when required tha t is not unseaworthiness, 
and he says tha t negligence in  the crew is not 
unseaworthiness. Now, here i t  is said that the 
ship was not properly equipped at the time of 
the accident. But the movable ra iling  tha t went 
on the top of the bulwark was there in  the ship, 
and i t  is not denied that i f  i t  had been put in  its 
place i t  would have afforded sufficient security 
fo r the crew against the ordinary perils of the 
voyage. That is exactly the case put by Lord 
Blackburn of a port, being le ft open under 
such circumstances tha t i t  could he shut at 
any moment. In  the case we have before us 
now the captain could have made his ship safe 
in  a moment i f  he had done his duty when ho 
saw the storm was coming on. Therefore, in 
the ordinary sense of the word this ship was not 
“  unseaworthy; ”  the captain was negligent, but 
the ship was not “  unseaworthy.”  B u t i t  was 
argued that “  seaworthiness,”  as used in th is Act, 
has a peculiar meaning, because i t  relates to other 
things than those which i t  relates to in  a b ill of 
lading or charter-party ; tha t in  those cases i t  is 
used w ith  reference to the cargo, whereas in  this 
A c t i t  is used not in  reference to the cargo, but 
to the crew and people on board the vessel. But 
that does not a lter this fact, tha t “  seaworthiness” 
relates to the condition of the Bhip, so tha t i f  she 
is “  in  a f it  state as to repairs, equipment, and 
crew, and in all other respects to encounter the 
ordinary perils of the voyage,”  she must be able 
to face the ordinary risks of the voyage w ith 
regard to the safety of the crew. This ship was 
in  such repair and so equipped and provided w ith 
a crew as to be safe in  a ll ordinary risks of the 
voyage w ith regard to the safety of the crew i f  
the captain had taken proper care. So that the 
accident that happened was due not to any want 
in  the equipment of the ship, but solely to the 
negligence of the captain in  not using proper 
care to employ the means for the safety of the 
crew which had been supplied to him. That 
being so, i t  is unnecessary to consider what would 
be a fa ilure of the captain to keep the ship sea

worthy w ith in  the meaning of the Act, as that 
question does not arise in the present case. The 
case is governed by the considerations I  have 
expressed, and I  th ink  that there was no evidence 
against the owners. The learned judge ought to 
have w ithdrawn the case from the ju ry , and we 
must order judgment to be entered fo r the 
defendants.

L opes, L.J.—I  am of the same opinion. The 
Master of the Rolls has gone so fu lly  into the case 
that I  w ill only give my reasons because we are 
differing from the learned judge at the tr ia l. I  
do not th ink  this action can be maintained against 
the owners of the ship. In  the firs t place, i t  is 
based on the alleged negligence of a servant of 
the owners, and no doubt such negligence was 
the cause of the accident; but the question is, 
whether the owners are liable to the p la in tiff for 
th is negligence. I t  seems clear to me that they 
are not liable, and upon a principle of law well- 
known since the case of P r ie s t le y  v. F o tv le r  (3 M. 
& W. 1 ) tha t a master is not liable fo r in juries to 
a servant caused by the negligence of a fellow- 
servant, as such negligence is considered to be 
one of the ordinary risks of service undertaken 
by a servant. We must then consider what is 
the position of a captain of a ship, and whether 
he is a servant of the owners. The owners 
appoint him, pay him, and are the only persons 
who can dismiss him, so that, unless there is any 
authority to the contrary, he is in  the position of 
an ordinary servant. B u t i t  is said that the 
captain of a ship is an exception to the general 
rule, and an Ir is h  case, R a m s a y  v. Q u in n  (ub i, 
s u p .) , was cited w ith the view of showing that he 
is in  the position of an a lt e r  ego of the owners 
rather than a servant to them. In  England there 
is no authority for saying so, but W ils o n  v. M e r r y  
( u b i  s u p .) , a decision on the position of a manager 
of a mine, is an authority against the proposition. 
In  the argument in the case of IJ o w e lls  v. T h e  
L a n d o r e  S ie m e n s  S te e l C o m p a n y  (32 L. T. Rep. 
N. S. 19; L. Rep. 10 Q. B. 62) Lord Blackburn 
says: “ Under the Merchant Shipping A ct the 
captain of a ship must be certificated, but i t  never 
was suggested that that made any difference in 
the position of the captain as servant to the ship
owner,”  and afterwards in his judgment he says . 
“  There have been several cases in  which, whether 
vice-principal or manager, the person has been 
held to be a fellow-servant. In  Scotland it 
seems that a vice-principal has been held to be 
in  a different position from an ordinary fellow- 
servant. But the decision of the House of Lords 
is distinct, at least so fa r as this, that the fact 
that the servant held the position of vice-principal 
does not affect the lia b ility  of the master fo r his 
negligence as regards a fellow-servant.”  Again, 
in  the recent case of J o h n s o n  v. L in d s a y  a n d  C o. 
(65 L. T. Rep. N. S. 97; (1891) App. Gas. 371) 
Lord Herschell says, speaking of what Lord 
Cairns said in W ils o n  v. M e r r y  ( u b i  s n p . ) : “  I t  
is clear to my m ind that when Lord Cairns used 
this language, he was only intending to repudiate 
the contention put forward by the appellant in 
that case that the rule applied exclusively to 
workmen of the same grade actually employed 
in a common labour, and had no application 
where the person whose negligence was com
plained of was in the position of. a manager not 
taking part in  manual labour, who was, in fact, 
the employer’s a l t e r  ego.”  The Ir ish  case that has
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been re lied  upon is therefore not good law, at any 
rate in  England. The captain of the ship was a 
servant of the owners, and a fellow-servant w ith
the plaintiff’s husband, and consequently the
owners are not liable in  this action fo r the 
captain’s negligence. This case does not come 
under the Employers’ L ia b ility  A c t 1880 (43 &44 
Viet. c. 42), because seamen are excepted from it.

B u t there is another contention, that the case 
comes w ith in  the provisions of sect. 5 of the Mer
chant Shipping A ct 1876 by which i t  is enacted 
that, in  any contract of service, express or 
implied, between the owner of a ship and the 
master, or any seaman thereof, there shall e 
implied, notwithstanding any agreement to the 
contrary, an obligation on the owner of the ship 
that he and the master shall use a ll reasonable 
means to insure the seaworthiness of the ship to r 
the voyage at the time when the voyage com
mences, and to keep her in  a seaworthy condi
tion fo r the voyage during the same. Hie plain- 
t i i f  says tha t this ship was not “  in  a seaworthy 
condition ”  at the time that the accident hap
pened, and so raises the question as to what 
meaning is to he attached to tne word “  seaworthi
ness”  as used in th is section. I t  is argued that 
“  seaworthiness ”  is there used as an equivalent 
to “ safety.”  I  cannot adopt that view, the 
term is well known in the law, and has received 
definitions from  very competent judges. In  
D ix o n  v. S a d le r  ( u b i  s u p .) i ’arke, B. says the 
word means tha t the ship must be in  a f it  state 
as to repairs, equipment, and crew, and in  a ll 
other respects to encounter the ordinary perils of 
the voyage. Row, fo r the purposes of th is A ct 
I  should te ll the ju ry  tha t a ship to be seaworthy 
must be in  the state described by Parke, B., follow
ing his words, and that her master must use all 
reasonable means in his power to keep her in  that 
state during the voyage. The ship here was 
admittedly “  seaworthy ”  at the commencement 
of the voyage in  which the accident happened. 
She had a ra iling  which, beyond a ll doubt, was 
enough fo r the protection of the seamen, but i t  
was not in  use when the accident happened. 
Surely tha t was due to the negligence of the 
master and nothing else. The ra iling  was on 
hoard, and i t  was f it  fo r use; the only reason why 
i t  was not used was that the captain was negli
gent in  not having i t  shipped. The action is, 
therefore, based on the negligence of the captain, 
and the contention that unseaworthiness in  the 
ship was the cause of the accident entire y a  • 
Consequently I  agree that judgment must 
entered fo r the defendants.

K ay, L.J.—I  agree, and fo r the reasons that 
have been already expressed. I  cannot see 
how the decision of the Ir ish  court 
R a m s a y  v. Q u in n  ( u b i  s u p .) can be reconciled 
w ith  W ils o n  v. M e r r y  (u b i  s u p .) and J o h n s o n  v. 
L in d s a y  a n d  Go. (u b i  s u p .) in the House o 
Lords. I  have no doubt tha t the master of the 
ship was negligent in  not having the ra iling  ot 
the bulwark put in  its place when he saw that a 
storm was coming on. Are the owners ia , 
apart from the Merchant Shipping A ct 187b, to 
the p la in tiff fo r in ju ry  caused to one of the crew 
by th is negligence on the part of the -ap ai  ̂
Certainly not, i f  the doctrine of ‘ collaborateur 
applies, and the captain and the seaman are to e 
treated as fellow-servants engaged m a common 
employment. In  the case of W ils o n  v. M e r r y

( u b i s u p .) the negligence which caused the acci
dent was the negligence of the manager of a 
mine, who was in a much superior position to the 
man who lost his l i fe ; but the House of Lords 
held that the two men were fellow-workmen, not
w ithstanding the fact that the manager was m a 
superior position to the other, and had the control 
and direction of the other’s labour. The owner 
of a mine does not usually attend personally to 
the working of i t  any more than the owner of a 
ship does to her management. W hy should not 
the master of a ship be just as much a fellow- 
servant w ith  a seaman employed under him  as 
the manager of a mine is w ith  a miner employed 
under him ? Lopes, L.J. has read a passage from 
the opinion of Lord Herschell in  the House of 
Lords in  J o h n s o n  v. L in d s a y  a n d  C o . (u b i  
s u p .) , and there is also a useful statement of Lord 
Watson in  the same case quoting Lord  Cairns, 
L.C: in  W ils o n  v. M e r r y  ( u b i  s u p .) . He says this :
“  In  moving the affirmance of the judgment, the 
Lo .d  Chancellor (Lord Cairns), after c iting  the 
opinion of Lord Cranworth in  T h e  B a r t o n s ln l l  
G o a l C o m p a n y  v .  R e id  (3 Macq. 266), went on 
to say * ‘ 1  would only add to this statement or 
the law tha t I  do not th ink  the lia b ility  or non
lia b ility  of the master to his workmen can 
depend upon the question whether the author of 
the accident is not or is in  any technical sense the 
fellow-workman or collaborateur of the sufferer. 
In  the m ajority of cases in  which accidents have 
occurred, the negligence has no doubt been the 
negligence of a fellow-workman; but the case ot 
the fellow-workman appears to me to  ̂ be an 
example of the rule and not the rule itse lf . Row,
in  J o h n s o n  v. L in d s a y  a n d  Go. ( u b i  s u p .) i t  
was sought to make the language of Lord Cairns 
have the meaning that i f  workmen were engaged 
in the same employment i t  did not matter i t  they 
had different masters. Lord Watson m his 
opinion continues thus : “  That language appears 
to have been regarded by the Court of Session as 
ius tify ing  the inference that the rule ought not 
to be confined to fellow-servants of the same 
master, a construction which ignores the tact 
that the noble Lord  was professedly speaking ot 
the ‘ lia b ility  or non-liability of the master to his 
workman,’ and was dealing w ith no other subject.
I  do not doubt that the language of the noble and 
learned Lo rd  was simply intended to express his 
opinion tha t to hold that a fellow-servant who 
was iu  a sense the a l t e r  ego of the master, and 
who directed but did not labour in  the common 
employment, was not a collaborateur was a 
strained and technical elaboration of the rule. 
In  other words, the House of Lords is of opinion 
tha t a fellow-servant who is in  a sense the a lt e r  
eqo of the master is a collaborateur fo r the pur
poses of the rule of law on the subject. How can 
this rule be said not to include the case of a 
master of a ship and one of the crew ? The 
master is an a l t e r  ego of the owners, hu t he is also 
the ir servant, and therefore a fellow-servant w ith  
the crew. He is in  a sense the a lt e r  ego of the 
owners, but he is not the less a fellow-servant 
w ith  the crew for the purposes of the rule as to 
the lia b ility  of a master to his servant fo r in ju ry  
caused by the negligence of a fellow-servant. For 
this purpose I  cannot see much difference be
tween the manager of a mine and the master of a 
ship, as in  neither case does the owner take a 
practical part in  managing personally the mine
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or the ship. I  therefore th in k  that, so fa r as the 
accident was caused by the negligence of the 
captain the defendants are not liable in  this 
action.

B u t another point also was taken fo r the 
p la in tiff on the words of sect. 5 of the Merchant 
Shipping A c t 1876, which provides that in  a con
trac t fo r the employment of a seaman an obliga
tion shall be implied on the part of the owner 
tha t he and the master of the ship shall use all 
reasonable means to insure the seaworthiness of 
the ship fo r the voyage at the time when the 
voyage commences, and to keep her in  a sea
w orthy condition fo r the voyage during the 
same. I t  is said that there has been a breach of 
th is obligation by the master of the ship. There 
was a movable ra iling  which could in  a moment 
have been put in its  place on the bulwarks, and 
i t  is admitted that i f  th is ra iling  had been put in  
its  place the ship would have been perfectly sea
worthy ; but i t  is argued tha t the negligence of 
the master in not seeing that th is was done made 
her unseaworthy. As an illustra tion  of this argu
ment, take the case of a door in  the bulwarks 
which could be bolted bu t which was le ft not 
properly fastened, so tha t i t  opened when the 
vessel rolled, and a seaman was washed through 
th is  opening, would tha t make the vessel 
“  unseaworthy ”  w ith in  the meaning of the A c t ? 
This provision in  the A c t was no doubt passed 
especially w ith  a view to the safety of the crew, 
but the word “  seaworthy ”  which is there used is 
a very fam ilia r word in shipping matters. Is 
i t  to have a different meaning in  th is Act 
to that in  which i t  is usually employed in the 
law of shipping P In  the absence of anything 
to the contrary, I  should say i t  is not. One of 
the best definitions of the word is that given by 
Parke, B. in  D ix o n  v. S a d le r  ( u b i  s u p .) , which the 
Master of the Rolls has read. Most certainly the 
leaving open of a door, as in  the case I  have 
imagined, would not cause the ship to be 
“  unseaworthy ”  w ith in  tha t definition, neither 
can the negligence of the master in  not pu tting  
into the ir position the rails which he had at hand 
a ll ready to be pu t up at a moment’s notice be 
said to have made this ship unseaworthy. I  
therefore agree tha t we must order judgment to 
be entered for the defendants.

J u d g m e n t f o r  th e  d e fe n d a n ts .

■ Solicitors fo r the p la in tiff, W r ig h t  and P i l l e y ,  
agents fo r J a m e s  S to re y , Sunderland.

Solicitors fo r the defendants, D o w n in g  and 
H o lm a n ,  agents fo r P in k n e y  and B o la m ,  Sunder
land.

D e c . 7 ,8 ,10, 11, a n d  18,1891.
(Before Lord E sher, M.R., L opes and K ay , L.JJ.) 
R eg. v . J udge of the C ity  of L ondon Court 

and Payne , (a )

APPEAL FROM THE QUEEN’S BENCH DIVISION. 
C o u n ty  C o u r t— A d m ir a l t y  j u r i s d i c t i o n — A c t io n  o f  

n e g lig e n c e  a g a in s t  a  p i l o t — C o u n ty  C o u r t  A d m i 
r a l t y  J u r is d ic t io n  A c t 1868 (31 $-32 V ie t. c. 71),
s. 3 — C o m ity  C o u r ts  A d m ir a l t y  J u r is d ic t io n  
(A m e n d m e n t)  A c t  1869 (32 $-33 V ie t .  c. 51), s. 4. 

U n d e r  th e  C o u n ty  C o u r ts  A d m i r a l t y  J u r is d ic t io n  
A c ts  1868 a n d  1869 C o u n ty  C o u r ts  h a v in g  A d m i-

(a) Reported by J. H. W il l ia m s , Esq., Barrister-at-Law.

r a l t y  j u r i s d ic t io n  h a v e  n o  g re a te r  j u r i s d i c t i o n  i n  
re s p e c t o f  c la im s  f o r  d a m a g e  to  s h ip s  th a n  th a t  
w h ic h  w a s  possessed b y  th e  A d m i r a l t y  C o u r t  
p r i o r  to  th e  J u d ic a tu r e  A c t .

T h e  A d m i r a l t y  C o u r t  h a d  n o  j u r i s d ic t io n  to  e n te r 
t a in  a n  a c t io n  a g a in s t  a  p i l o t  f o r  d a m a g e  to  a  
s h ip  a r is in g  f r o m  a  c o ll is io n  caused j b y  h is  
n e g lig e n c e  o r  w a n t  o f  s k i l l ,  a n d  th e re fo re  th e  
C it y  o f  L o n d o n  C o u r t  c a n n o t  e n te r ta in  su ch  a n  
a c t io n  u p o n  i t s  A d m i r a l t y  s id e , (a )

The A lina (42 L .  T . R e p . N  S . 517; 4 A s p . M a r .  
L a w  C a s . 257 ; 5 E x .  D iv .  227) c o m m e n te d  o n .

T his was an appeal from the decision of the 
Queen’s Bench D ivision (W ills  and Lawrance, JJ.) 
discharging an order n is i  fo r a m a n d a m u s  to the 
judge of the C ity of London Court to hear an 
action of G re e n  v. P a y n e .

An action had been brought by the p laintiffs, 
the owners of a dumb barge, against the defendant 
Payne who was the p ilo t of a steamer, i n  
p e rs o n a m , to  recover damages fo r in juries caused 
to the barge resulting from a collision upon the 
Thames w ith  the steamer upon which the 
defendant was acting as p ilo t by compulsion of 
law. I t  was alleged tha t the collision was caused

(a) Unless this ease, or another similar case, is taken 
to the House of Lords, the question of County Court 
Admiralty jurisdiction over pilots w ill be now finally 
settled; but this decision w ill scarcely remove the 
doubts which have hitherto existed in the matter. I t  
has been commonly understood in the Profession that 
The Urania (5 L. T. Hep. N. S. 402; 1 Mar. Law Cas.
O. S. 156), on which the subsequent cases proceeded, was 
really an application to enforce the pilot's bond given 
to the T rin ity  House, and that Dr. Lushington properly 
decided that he could not enforce such a bond, and 
that, although ambiguously reported, the case went no 
further. I t  is very difficult to understand why, i f  there 
is a jurisdiction ad personam against the master of a 
ship for collision and damage, why there should not be 
the like jurisdiction against a pilot who, pro hac vice, is 
in the position of a master. I f  the decision were put 
upon the ground that there is no personal jurisdiction 
in the Admiralty at all, i t  would be intelligible, i f  
erroneous in fact. But the absence of suoh cases on 
the books probably arises from the fact that until reeont 
years, when the shipping trade has so enormously 
increased, thero were very few pilots worth suing, and 
not from tho fact that pilots could not be, and were 
never, sued. The argument that the p ilo t’s liab ility  
would be unlimited but for the provision of the Mer
chant Shipping Act as to his bona, scarcely holds good 
in  the faco of the fact that a master’s liab ility  is 
expressly le ft unlimited by the same Act and tho 
amending Act where he is part owner, and the collision 
happens by his actual fault and privity. And again, 
assuming that the Admiralty rule as to division 
of damages would apply to the case of an action 
against a pilot, what is there more incongruous in the 
application of that rule to an action against a pilot, 
than to an action by an owner of cargo ? In fact, 
in  the latter case the rule acts quite as harshly as in 
the former, because the shipowner—the wrong-doer to 
the cargo—cannot set off any of his damage against half 
the cargo damage, any more than the pilot—tho wrong
doer—can set off for damage which he has not sus
tained. In spite of the elaborate argument of the case, 
i t  may be worthy of further consideration. I t  is a fact 
worth noticing that in Rolle’s Abridgment (p. 52S) there 
appears an entry, dated 4 Hen. 4, of a petition by tho 
commoners against the admiral “  that the admirals use 
these laws solely according to the laws of Oleron and 
the ancient laws of the sea, &e.”  No one reading tho 
laws of Oleron, and article 10 of tho Inquisition of 
Queenborough, and tho inquiries (No. 47) to be taken 
following such inquisition, could doubt that at that 
time the Admiral y Court exercised jurisdiction ovor 
and made pilots pay damages for injuries dono by their 
negligence.—Ed.
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by the negligence of th . c‘ ^ S S » ' ’ C o " t »  

r  S i S t y A S  “ /  the p U h tt i*  claimed

3°Tbed"county Court» A dm ira lty  Juriediction
Act 1868 (31 & 32 Viet. c. 71) provides •

Sect. 3. Any County C?urta^ ^ ptw “ r l n d  anthori- 
tion shall have junsdiotion and ■ P . aubject and 
ties relating thereto, to try  an t the £ouowing 
according to the provisions or Admiralty causes): 
causes (in this Act referred to as ^ “ ^ amage by 
(3.) As to any claim for damage £aj? ^ olaimed does 
collision. Any cause m which the amou 
not exceed3001. . o-

The County Courts A to iraA y uri
(Amendment) Act 1869 (32 & 33 Viet. c. oi) P

Vldes: . , „hull he read and inter-
Sect. 1. This Act • • ■ Courts Admiralty

preted as one Act with the Lou y 
Jurisdiction Act 1868. County Courts Admi-Sect 4. The third section of the County ^  to
ralty Jurisdiction Act 1868 sna , ther by collision or

The judge o( the City » 'J g “ ^ g M” e” .d 
» b” i . S £ “ i PX  D g io » . ; r C o « r tS™ »

f i t t S  * “ ” d br “*
plaintiffs.

The plaintiffs appealed.
Cohen, Q.C. and Pyke for the a p p ^ * -

C ity  of London C ourt b ^ i iv ^ 'u r is d ic t io n ,  even 
th is  cause, under its  A d m ira lty  .1 have had
i f  the C ourt of A d m ira lty  would_ not 
ju r isd ic tio n , fo r  the effect o f se ^  1868> and of 
Courts A d m ira lty  Junsd ic ti'°  d " j ral(.y j u r isdic- 
seet. 4 of the County Courts fel.yon County
tion  Am endm ent A c t 1869 is t  iu risd io -
Courts, having A d m ira lty  ghi„^ w h e th e r
tio n  to t r y  a ll claims fo r l?ama£ ' ere the amount 
by collis ion or otherwise, cage comes
claimed does not exceed 300 . h and. the
clearly w ith in  the words of those. aol ,
City of London C ourt has ]u n  ^  L  T Eep.

The Alina, 4 Asp. Mar. Law Cas. 2 ,
N. S. 517 ; 5 Ex. D iv . 227 ; N _ g V7 . j  Asp. 

The Cargo ex Argos, 28 L . i  • £ ^  134.
Mar. Law Cas. 519 ; L. Bep. •> “ • L- «

If , however, County Courts ^  Court of 
Admiralty jurisdiction t i n  Admiralty has 
Admiralty has, yet *he case of tort
jurisdiction m 1 or l n a river (24
committed on the high seas,
Yict. c. 10): »in.

PiUams v. S/wrbourne.Marsden, 319,
Wernam v. Churchwood, Id. ,
Strong v; Teesdale, Id. ¿to ,
Fletham v. Godfrey, Id.
Cawton v. Cock, I^-_ j ono 
Pigg v. Goldsburg, M- .
Taylor v. Thompson, Id. M i ,
Ewer v. Thir^et'al, Id 0 1  » - .
De Kromment v. Chevalier, Id. 52 ,
Russe'l v. Hayes, Id. 307 ;
The Volant, 1 W in. Bob. 383,
The Ruckers, 4 Ch. Rob. 7o ,
The Hope, 1 Win. Bob. 154 ;
The Sarah, Lush. 549;
The Ida, Lush. 6 ; ,» .
The Gov rnor Raffles, 2 godson, 14,
The Jack Bark, 4 Oh. Bob. 308,
The Swallow, Swabey, 80; _
The Agincourt, 1 Hagg.Ad. 27 ,
The Triune, 3 Hagg. Ad. 114;
Wilson v. Dickson, 2 B. & Aid. 2

The Thames, 5 Ch. Rob. 345 ;
The Mellona, 3 Wm. Bob. lb ;
The Athol, 1 Wm. Bob. 374 ;
The Enchantress, 1 Hagg. 3ao ,

The M °X in T s  A T .  Bep. N. S. 403; 1 Mar. Law

ThCe Diana8 IMaV Law Cas’. O. S. 261; 7 L. T. Bep.

T h e ' i v Z w i l ^ l -  T.;R |P .N . S. 137;
Caton v. Burton, 1 Cowp. 330 ; „
The Urania, 1 Mar Law Cas. O. S. 156 , 5 L. I .

■Rpn N S 403; 10 W. B. 97 ;
The Sylph, 17 L. T. Eep N S 519 ; 3 Mar. Law Cas, 

n  a 37. L. Bep. 2 Adtn. & Eee. 24 ;
The Industrie, 1 Asp. Mar Law Cas 17; 24 L. T.

Rpn N S. 446 ; L. Bep. 3 Adm. & Loo. 303 , 
S i^ o n  v Blue , L /t . Bep. O  « 7 ,  1 Asp.

Mar Law Cas. 326; L. R^p. 7 C. P. 290 , 
G annestadv. Price,, 32 L . T. Bep. N. S 492 ; 2 Asp.

Mar. Law Cas. 543; L. Bep. 10 Lx. 55;
Purkis v. Blower, 30 L. T. Bep. N. S. 40 ; L. Bep. 9

The Mac, 4 ’Asp. Mar. Law Cas. 555; 46 L. T. Bep.

T h e ie n ^ i  A T .  Eep. N. S. 560 ; 6 Asp

R o b so n ^T f^O w n e r of the Kate 59 A  ,?ê - 
N. S. 557 ; 6 Asp. Mar. Law Cas. 330; 21 14. U.

TheVJustitia, 57 L. T. Bop. N S. 816; 6-Asp. Mar.
Law Cas. 198 ; 12 P. Div. 145;

The County of Durham, 6 A bu Mar. Law Cas. 60b ,
64 L. T. Bep. N. S. 146 ; (1891) P. Div. 1;

De Loviov. Boit, 2 Gallison, 398 ; . . . . . .
G odolphin, A View of the Admiralty Jurisdiction, p.

Bacon’s Abridgment, vol. 5, p. 425 ;
Blaekstone’s Commentaries, vol. 3, p. 10b ;
3 .Si 4 Viet. c. 65, s. 6 ;
17 & 18 Viet. 0 78;
24 Viet. c. 10.

Barnes, Q.C. and B utle r A sp ina ll fo r the respon
dents.— The A cts of 1868 and 1869 confer no 
la rge r ju r is d ic tio n  upon the County Courts than 
was possessed by the C ourt of A d m ira lty , except 
perhaps iu  the pa rticu la r case w h ich  arose in  
The A lin a  (■ubi sup. ) :

The Doicse, 22 L. T. Eep. N. S. 627 ; 3 Mar. Law Cas.
O. 8.424; L. Rep. 3 Adm. A Eco. 135;

^ t £ &  • f c t  L-
Everard v. Kendall, 22i L. T. Rep. >n . S. 408; 3 Mar.

Law Cas. O. 8. 391; L. Rep. 5 C P. 423 ;
Flower v. Bradley, 2 Asp. Mar. Law Cas. 489 ; 31 

L. T. Rep. N. S. 702; 44 L J. 1, E x .;
Alien V. Garbutt, 4 Asp. Mar. Law Cas. o-0,11.;

6 Q. B. D iv. 165.
The Court of Admiralty had no jurisdiction in  
personam against a pilot for torts committed on 
the h ig h  seas. In  former times, no doubt, that 
coart asserted a very wide and sweeping juris- 
diction, but it  was always denied and constantly 
restrained by prohibition.

Pyke replied. Cur. adv. vult.

j ) ec 18—Lord E sher, M.R.—In  this case an 
application was made Co the Divisional Court for a 
mandamus to the judge of theCityof LondonCourt 
directing him to hear and determine a certain 
action on the Admiralty side of his court, and a 
rule n is i was grained. The Divisional Court subse
quently discharged the rule, without hearing any 
argument, because they considered themselves 
bound by the decision of a divisional court in a 
previous case. Thereupon this appeal has been 
brought before us, in which one party alleges, and 
the other party denies, that the City of London 
Court has Admiralty jurisdiction in such a case
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as this. The action was an action brought by 
the owners of a barge against a pilot, who was 
the compulsory p ilo t in  charge of another ship, 
and the action was brought against the pilot, on 
the A dm ira lty  side of the C ity of London Court, 
in  respect of a collision, which was alleged to' 
have been caused by the p ilo t’s negligence, and 
by which the p la in tiffs ’ barge was damaged. 
For the purpose of deciding this appeal we must 
assume that the collision was so caused. The 
question we have to decide is, whether the C ity of 
London Court has, on its A dm ira lty  side, jurisd ic
tion to try  this action. I t  cannot be denied that, 
on the common law side, i t  has such jurisdiction. 
The great difference between the two jurisdictions 
is this, that, i f  the action is brought on the 
common law side, the ju risd ic tion of the court 
is lim ited to claims not exceeding 1.0 /., whereas 
on the A dm ira lty  side the court has jurisd iction 
unless the claim exceeds 3001, which is a very 
great difference, We can see, therefore, why the 
pla intiffs are anxious to bring t his action on the 
Adm ira lty  side of the court. The case has been 
argued before us w ith  great ab ility  and at con
siderable length, and we have been led into a wide 
inqu iry  and iuto the consideration of numerous 
cases. The question is, however, really a lim ited 
one, tha t is, whether the C ity of London Court 
has A dm ira lty  ju risd iction in  an action like  this 
against a p ilot. Whether i t  has jurisd iction in  a 
sim ilar action against a master we have not now 
to determine. The argument on behalf of the 
plaintiffs, in  support of the jurisd iction, was that 
this was an action fo r a to rt committed on the 
high seas, and was therefore an action which the 
Court of Adm ira lty would have had jurisd iction 
to try , because it  had ju risd ic tion in case of all 
torts committed on the high seas ; that the ju ris 
diction of the Court of A dm ira lty  has, bv statute, 
been transferred to the County Court where the 
claims do not exceed 300/, and that the C ity of 
London Court hasthat.jurisdiction. Itw asfu rthe r 
argued that, even i f  the Court of A dm ira lty  
had. not ju risd ic tion in  such a case, yet the 
County Courts A dm ira lty  Jurisdiction Acts 
of 1868 and 1869 have conferred upon the 
County Courts a ju risd ic tion  which the Court of 
A dm ira lty  did not possess. On befa lf of the 
respondents i t  was argued that the Court of 
A dm ira lty  never had, and has not, ju risd ic tion in 
such an action as th is ; that the Countv Courts 
A dm ira lty  Jurisdiction Acts have only given, 
w ith  one exception, to the County Courts the same 
jurisd iction as the Court of A dm ira lty  possessed, 
but lim ited to a certain am ount; and that the 
C ity  of London Court, therefore, has nob this 
jurisdiction.

I  w il l firs t consider the question, being a short 
one, whether the County Courts have the same 
A dm ira lty  ju risd iction only except as to the 
lim it of amount, which the Court of A dm i
ra lty  has, w ith  one exception, where i t  has been 
held that jurisd iction is ¡riven to the County 
Courts which tho Court of A dm ira lty  has not. I  
th ink  that tho cases have so decided, w ith the 
one exception I  have alluded to In  E v e r a r d  v. 
K e n d a l l  ( u b i  s u p .) , which was an action brought 
in  tlie C ity  of London Court in respect of a 
collision between two barges propelled by oars 
only, i t  was decided that the jurisd iction of 
County Courts, in cases of collisions between ships, 
was not more extensive than that of the Court of

[C t. of Arp.

A dm ira lty , and tha t the Court of A dm ira lty  had 
never assumed or exercised jurisd iction in such 
cases, and that therefore the C ity of London 
Court had no jurisdiction. The judgments in  
that case were distinct and clear on the point. 
Keating, J. said: “  I  cannot satisfy myself that 
i t  was the intention of the Legislature to give the 
County Courts a ju risd ic tion over A dm ira lty  
causes other than those over which the A dm ira lty  
Court has ju risd ic tion.”  That case has never 
been overruled, and I  cannot say tha t the reasons 
given in that case are not entire ly satisfactory. 
That was the opinion of the courts of common 
law. Then in the case of T h e  D o w s e  ( u b i  s u p .) , in 
the Court of Adm ira lty, i t  was held that the 
County Courts A dm ira lty  Jurisdiction Act 1868 
did not confer upon the Court of Passage a more 
extensive jurisd iction as to any claim for neces
saries than that exercised by the Court of 
Adm ira lty, and S ir Robert Phiilim ore said : “  I t  
has been contended that there is no lim ita tion  
which narrows the construction of the words ‘ any 
claim,’ and, though i t  is admitted that the H igh 
Court of Adm ira lty  would have no orig inal ju r is 
diction in th is matter, tha t i t  m ight, under the 
authority of sect. 6 , order the cause to be at once 
transferred to this court, and so, in  fact, exercise 
orig inal ju risd iction . . . But I  th ink  I  must
construe the County Courts A dm ira lty  Jurisd ic
tion  A ct 1868 independently of these considera
tions. That statute, by sect. 2, professes to 
confer only an Adm ira lty  ju risd ic tion upon 
certain courts, and then, by sect. 3, enacts that a 
court having Adm ira lty jurisd iction shall try  and 
determine any claim fo r necessaries which may 
properly be tried  by a court having A dm ira lty  
jurisd iction.”  He decided tha t the Court of 
A dm ira lty  had no jurisd iction, and that there
fore the Court of Passage had not, and cited and 
agreed w ith  E v e r a r d  v. K e n d a l l  ( u b i  s u p .) . I  
therefore come to the conclusion that County 
Courts have no A dm ira lty  jurisdiction, under the 
County Courts A dm ira lty  Jurisd iction Acts, when 
the Court of A dm ira lty  has not jurisdiction, those 
Acts also conferring jurisd iction only to a lim ited 
amount. There is, however, as I  have said, one 
exception, which is to be found in the case of T h e  
A l i n a  ( u b i  s u p .) . In  that case there was a dis
pute upon a charter-party, and the Court of 
Appeal held that the words of sect. 2 of the A ct 
of 1869 clearly gave to County Courts jurisd iction 
in  such a case, although the Court of Adm ira lty  
had not such jurisdiction. I  desire to speak w ith 
a ll proper respect of that case, but I  venture to 
th ink  that absolutely novel rules of construction 
were there laid down. I t  was a decision of the 
Court of Appeal which we must follcftv ; but fo r 
my part I  w ill not extend i t  one line beyond that 
which is there decided, namely, that County 
Courts have Adm ira lty  jurisd iction iri all cases of 
claims arising out of charter-parties or other 
agreements for the use or hire of ships. I t  seems 
to me that that case was decided upon this rule of 
construction of a statute, that where the words 
are clear and obvious they must be followed, 
unless doing so would lead to a manifest absur
d ity. But the real rule is, that clear words must 
be followed even if  they do lead to a manifest 
absurdity. The proper rule of construction is, 
that, i f  the words of a statute are large enough to 
be capable of having two meanings, and i t  is not 
clear which is the real meaning, then, i f  the s tric t
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verbal construction leads to  an absurd ity, the
other meaning w ill be adopted. I f  i  nnnf)t  be
The A lin a  (ubi sup.) th a t the context cannot be 
looked a t when there are W o  possible meaning^ 
of an enactment, tha t would be a qu i dccisjon 
of construction. A no ther ground of the decision 
in  tha t case seems to have been exP /
Jessel, M .R . when he said : A n  agreement 
re la tion  to the use or h ire  of a ship m ast include a 
charte r-party . I t  would be very d ' f cl L . ™  
define a cha rte r-pa rty  otherwise than as com 
w ith in  those te rm s; in  fact i t  is very  often so 
defined.”  I  cannot fo llow  tha t statement, whem 
in fact, most charter-parties do not g ; h
or h ire  of a ship o r of any pa rt of a ship, . th e
charter-parties which do so ar " rnents fo r 
charte r-parties; they are usually ag j
the carriage of goods, bu t Occam y unship 
agreements fo r  the h ire  of the w i , .  j
though never fo r the use of pa rt of a ship. I
cannot he’p th in k in g  th a t  the la e - nHced
Bolls, in  deciding T h e  A l i n a  ( u b i 8 “ P;b Placed
ra the r an oblique construction upon
there dealt w ith  which he d id  not like . 1 t  he -

foro fo llow  S S S u S S

charter-parties even when the C ourt o f A d W  
ra lty  has not. The resu lt of th a t decision 1. 
peculiar, fo r the effect of i t  is th a t the Legisla
tu re  has conferred upon County Courts the 
power to  construe, when the c la im  do° s n° £ 
exceed 3004, a most d iff ic u lt and in tr ica te  class of 
contracts, bu t in  the case of a ll other oontwota 
on ly i f  the cla im  does no t exceed oOJ. That case 
is on ly  applicable to  actions uP °nToharte'\'Pa™ ers’ 
and no t to  such actions as th is . I  come therefore 
to  the conclusion th a t no ju risd ic tio n  is given by 
these A cts  to  County Courts which is not
possessed by th e  C o u r t  o f A d m ir a l t y .

W e m ust now deal w ith  the argum ent of the 
appellants, th a t the Court of A d m ira lty  has 
ju r is d ic tio n  in  the case of every to i 
upon the h igh seas, and has had i t  fro m  th^  
earliest times, and tha t the fact t  ' 1Lway
d iction  has become obsolete does not take i t  away 
i f  i t  once existed. I  will examine on ly  the firs t 
pa rt of th a t argument. Certa in 
C ourt of A d m ira lty , and aU pracUtmners 
in  Hint cou rt have asserted a t one tim e  an
another the w idest possible ju risd ic tion ^  both i
cases of to rts  and in  cases of contracts b u t there 
is no t one single case bearing upon th a t po in t 
■which I  have no t previously con » ts say
those in  M r. Marsden s book. ' n r Lush-
th a t there is a decision i?  ^ e ir ^ ^ °^h e re ^ h e ^s a id : 
m gton in  T h e  Satan (uoi s V:1’ . , „  t j,e
“ The cou rt lias o rig ina l ju n sd ic tm n  because the
m atter complained of is a to i cot ' Lush- 
h igh seas.”  That case was decided by D r. Lush
m gton in  1862, and how dangerous i t  is to^ie^y
o il such isolated expressions i  ¡ „ „ t o i l  in  T h e  
shown hy the judgm ent of D r. Lushm gton 
Id a  (ubi sup.), reported in  the same vohame. where 
he says: “ The court, i t  must be rem em bered ha.
never exercised a general j un>dic 10 fore ty1e
b u t over causes of collision on y. , . j ,  , 
to rts  he was speaking of in  The &
were c learly to rts  through collision, and no e e y

like  th is  case, and has always been treated in  the 
same way. S tory, J. asserted fo r the Court of 
X i r l l t y  the very largest ju risd ic tio n  wh ich 
t in t  court had ever at any tim e claimed. I  am 
certain tha t D r. Lush ington would not have enter
ta ined such an assertion of j ’
not th in k  tha t the judgm ent of S tory, J . has im w  
been fu lly  accepted, even by the Am erican 
courts, or th a t the A m erican courts exercise tha t 
large ju risd ic tion . In  th is  country at any rate
tha t judgm ent has been treated in  one way only, 
th a t is as an assertion in  Am erica of a fa r  la rger 
ju risd ic tio n  of the C ourt of A d m ira lty  than was 
ever exercised in  th is  country, where such an 
assertion had been resisted always, and resisted 
hy p roh ib ition  over and over again. Here the 
C ourt of A d m ira lty  yielded to the inevitable and 
¡rave up the cla im  to  a ju risd ic tio n  which i t  
could not exercise, because tha t c la im  had always 
been resisted and stopped by proh ib ition . I  his
Am erican case is of no b ind ing  force and has 
„eve r been followed in  th is  country. W hat then 
is the law of England? The ju risd ic tio n  of the 
Court of A d m ira lty  extends over m atters happen
in g  and a ris ing  on the h igh seas, bu t no t over 
every m atte r happening on the h igh  J
1-PirVrd to what persons is tha t ju risctic tio
asserted? The loca lity , th e s S ^ e ^ o n s T d e re d  
the persons affected must a ll be oonsiaere

5 irs y  iovrssnbcV̂ dr
b The case of owners of ships, the C ourt ofSss&s ss x  a jsasrti
mens, and th in k  th a t i t  goes too far. J-“  V.ou^  
of A d m ira lty  has ju r is d ic tio n  in  respec 
collisions between ships, -  -

' i f i nr if- ho in  rem  or tn  personam  is on ly a 
e l P™ X e °  Suppose .  eosepluln. in  

S t  of a collis ion when i t  is not sought to  
make the owner liable, bu t the master o r crew ; 
in  tha t case the appellants assert th a t the ju r is - 
d iotion exists, and' c ite cases to  th a t effect of 
proceedings against a master m  personam. W ith  
respect to  certa in complaints, i t  is clear th a t the 
C ourt of A d m ira lty  has exercised ju r is d ic tio n  
over a master, bu t whether so as to  make him 
liable fo r the fu l l  extent of the damage o r not I  
do not decide, though I  am strong ly  of opin ion 
that* i t  has no t done so. There is no decided 
case upon th a t po in t, and we have no t now to 
deal w ith  the case of a master. This is the case
o f i  phot, "a nd A iT tw iT o rT h rec  cases i t  has been 
decided th a t the Court of A d m ira lty , in  the case 
of a p ilo t, has no ju risd ic tion  over h im  m respect 
of a collision or of negligence. W hether he is a 
compulsory p ilo t o r not makes no difference. I f  
the collision was caused by the act of the p ilo t, 
he is liab le  at common law, and the fac t th a t he 
was a compulsory p ilo t has no th ing to  do w ith

h lCanblthe C ourt of A d m ira lty  en terta in  an 
aevion against a p ilo t fo r damages fo r loss 
caused by his negligence ? T ha t question
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arose_ in  T h e  U r a n ia  ( u b i  s u p .) , where Dr. 
Lushington held that proceedings i n  p e rs o n a m  
could not be taken in  the Court of Adm ira lty  
against a pilot fo r damage to a ship caused 
solely through his negligence or want of skill. 
That is an express decision of Dr. Lushington, 
who thoroughly knew the lim its  of A dm ira lty  
jurisdiction, that such an action against a p ilo t 
was not w ith in  the cognisance of the Court of 
Adm ira lty . That case has since been followed in 
T h e  A le x a n d r ia  ( u b i  s u p .) , where a ship, by com
pulsion of law being in charge of a duly licensed 
p ilo t in  the rive r Mersey, came into collision 
w ith  and occasioned damage to another vessel, 
an a y1'e. owners ,°f the damaged vessel instituted 
an Adm ira lty  suit in  the Court of Passage against 
the pilot, and i t  was held tha t the Court of 
Passage had not jurisd iction to entertain the suit 
as an A dm ira lty  suit. S ir Robert Phillimore, in 
that case, said: “  The question raised is, whether 
that court, exercising Adm ira lty  jurisdiction, had 
power to entertain a suit brought by the owner 
of a ship, which had been in jured by collision 
on the high seas, against the p ilo t in  charge of 
the wrong-doing vessel at the time of the collision. 
The court below held that i t  had not power to 
entertain such a suit. . . . This very ques
tion was d istinctly raised before my predecessor, 
who, in  T h e  U r a n ia  (u b i.  s u p .) , apparently w ith 
out any doubt, decided the contrary. In  the 
absence  ̂of any precedent, and remembering that 
the p la in tiff has a remedy at common law, i t  
would, I  th ink, be wrong in me to reverse this 
judgment.”  Then came the case of F lo w e r  v. 
B r a d le y  ( u b i  s u p .) , in  which i t  was held that an 
action against a p ilo t fo r damage by a collision 
caused by his negligence was not an “ Adm i
ra lty  cause ”  w ith in  sect. 3, suh-sect. 3, of the 
County Courts A dm ira lty  Jurisdiction Act 1868. 
There is a series of decisions, which are uniform  
and have not been controverted, but on the con
tra ry  have been followed and acted upon. In  all 
that long series, from end to end, there is not one 
which shows tha t the Court of A dm ira lty  ever 
entertained such a claim as this against a pilot. 
I  w ill now tu rn  to the cases cited in  Mr. Mars- 
den’s book. I  have looked at the original books, 
and have come to the conclusion tha t they cannot 
be relied on; they are only equivalent to the 
notes taken by clerks of assizes of cases tried at 
assizes, and are not m any way reliable minutes 
of the actual decisions in the cases. Therefore, 
even i f  there was in  those books any case which 
looked like a case against a pilot, i t  cannot be 
relied on as an authority. There is not then, as I  
have already stated, from the beginning un til 
now, a trace of any such case against a p ilo t being 
entertained by the Court of Adm ira lty. Now 
there must have been hundreds of such cases 
which m ight have been brought in the Court of 
A dm ira lty  i f  that court could have entertained 
them ; but no such case is to be found. I  have no 
doubt that the Court of A dm ira lty  gave up a ll 
claim to have jurisd iction over such cases against 
pilots, in  the same way as i t  gave up its  claim in 
other cases. There is one very strong reason 
why such actions should not be brought in the 
Court of Adm ira lty. I f  a p ilo t is sued at com
mon law, and the collision occurred through his 
negligence or want of sk ill, yet, i f  the persons 
claiming against him  have themselves been gu ilty  
of contributory negligence, there is a perfect

[C t . of A pp.

defence to the action ; but in  the Court of Adm i
ra lty  the p ilo t would, even in  that case, have to pay 
half the damage, and would have no rig h t of set
off as to the other half, because no damage would 
have been caused to himself, whereas the owner 
of a ship has such a rig h t of set-off. That I  th ink  
is a very good reason why the Court of Adm ira lty  
should have no jurisd iction over pilots in such 
actions as this ; and, further, there was fo r a long 
time no lim ita tion  whatever as to the lia b ility  of 
a pilot. I  am of opinion, therefore, that the 
Court of A dm ira lty  would have had no ju risd ic 
tion in th is action ; and that consequently the 
C ity of London Court has no jurisdiction. The 
decision of the court below was r ig h t and must be 
affirmed.

L opes, L.J.—I  am of the same opinion. I t  
seems to me impossible to add much to the 
exhaustive judgment of the Master of the Rolls, 
and therefore I  w ill say but a very few words. 
The question on this appeal is, whether the C ity 
of London Court has ju risd ic tion in  this case. 
I f  that court had jurisd iction, a m a n d a m u s  ought 
to issue, but i f  i t  had not, the decision of the 
Divisional Court was correct. The appellants 
contended that the Court of A dm ira lty  has ju r is 
diction over a ll cases of torts committed on the 
high seas, but I  w ill not enter upon that very 
large question. The only question here is, whether 
the C ity of London Court has ju risd ic tion in  the 
case of a to r t like this, where the defendant is a 
pilot, and i t  is alleged tha t a collision was caused 
by his negligence, through which a vessel of the 
p la intiffs was injured. I t  was argued on behalf of 
the appellants that the County Courts Adm ira lty  
Jurisdiction Acts 1868 and 1869 had conferred 
upon the County Courts an A dm ira lty  ju risd ic
tion larger than tha t of the Court of Adm ira lty. 
In  my opinion the cases which have been cited 
clearly show that the ju risd ic tion  conferred upon 
the County Courts by those Acts was only the 
jurisd iction possessed by the Court of Adm ira lty, 
w ith  a lim ita tion to claims not exceeding 3001. 
The authorities which have been relied on for 
that proposition are clen- and conclusive to that 
effect; they are E v e r a r d  v. K e n d a l l  (u b i  s u p .) , 
A l le n  v. O a r b u t t  (u b i  s u p .) , and T h e  B o w s e  (u b i  
s u p .) . Reference has been made to the case of 
T h e  A l i n a  (u b i  s u p .) . I  th ink  tha t case has been 
well commented upon by Manisty, J. in  A l le n  v. 
O a r b u t t  ( u b i  s u p .) , where he says : “  In  support of 
tha t contention he cited the case of T h e  A l i n a  
( u b i  s u p .) , in  the Court of Appeal, decided in  
Feb. 1880. Upon referring to that case i t  w ill be 
found that i t  was a decision as to the effect of the 
A c t of 1869, w ith reference to an action fo r a 
breach of a charter-party, as to which ju risd ic tion 
was given to the County Court in  express terms 
by sect. 2, sub-sect. 1, of the A c t of 1869 ; ”  and 
he shows tha t the case is distinguishable from 
such a case as the present one, and that there is 
no larger jurisd iction in  the County Court than 
in  the. Court of Adm ira lty. The Master of the 
Rolls has referred to certain words of Jessel,
M.R. in T h e  A l i n a  ( u b i  s u p . ) ; the passage is : 
“  The rule of construction as laid down in a ll the 
cases, and notably in  the House of Lords, is this, 
that where ycu have plain terms used in  the 
enacting part of an Act of Parliament, nothing 
less than a manifest absurdity w ill enable a court 
to say that the ordinary and natural meaning of 
the terms is not the true meaning.”  I  cannot



m a r it im e  l a w  c a s e s . 145

Ot . op A pp.]
~T>.n .. C ourt and Pa t^ e. [C t . op A p^

th in k  that he has been there correctly reported, 
hu t i f  he has, I  cannot agree w ith  him. i t  tne 
words of an Act of Parliament are clear, those 
words must be obeyed, however absurd 
may be; i f  any other rule than that were followed 
the courts would legislate instead ot j g 
lature.

The only question in  this case, therefore, is 
whether the Court of A dm ira lty  bas jurisd ic
tion  over a p ilo t in  an action broug g 
him in  respect of his negligence throng 
collision was caused. I  th ink  tha t the autho
rities are clear upon that pomt alfi , 
are The U rania (ubi sup.), The Alexandria (ubi 
8 up.), and F low er v. Brad ley (ub i ^
therefore, been an acknowledged f
action like this was not maintainable 1
of A dm ira lty ; there is not a single case to be 
found in the books, even in  Marsde , dm iraltv 
i t  appears clearly tha t the Court 0  There
ever entertained such an action as • 
is a very good reason ; the position P., 
on the A dm ira lty  side of the court s this 
that he can have no defence of pontrAuto y 
negligence as on the common law si , 
i f  both vessels are to blame, whereas their
in  the Court of A dm ira lty  could set off their 
claim against that of the other vess , P _ 
could not do so, having nothing to • ,
my opinion, therefore, both upon au 7 ^
upon grounds of good sense, i t  is c 
an action as this^ cannot be m a in ta m e d  on the 
A dm ira lty  side of the C ity  of London Uourt. 
This appeal must be dismissed.

K ay , L.J.—The D iv is iona l Court have refused
to issue a mandamus to the judge _ „nd  
London Court to hear an action of Green ana 
others v. Payne. I t  was an action y _  naYi. 
of a dumb barge against a p ilo t w barge
gating a steamer, fo r damage done alleged
by collision w ith  the steamer cause , ‘ g
by the negligence of the p ilot. (Merchant
compulsoryi Pilotage, so that by e ( M  ^  ^  
Shipping A ct 1854, s- 3|8) The c0 Uisi0n
steamer could not be made lia ; , h o d v  of
occurred in  inland waters, w it 
the county in  which the judge of the C ity ^ot 
London Court had jurisd iction argu-
eauses. Assuming fo r the PurP . the neg ii. 
ment tha t the damage was cause y S
gence of the defendant, there would be a remeay
against h im  in  the Queen s Bene damages
rfig h  C ourt; w d  '  o o u r K
claimed were less than 501., tn  P P nrj ; narv 
sue in would be the County Cour J
jurisdiction. B u t the claim is to bring
and not more than 300J., and i t  i  g ounty
the action on the Adm ira lty  side of the' Lonnty 
Court, which has jurisd iction u p  t o  3001. I t  is 
argued (1) tha t by statute the C ty Coart
th is  ju risd ic tion  even i t  the a  p  •{ . y i 
had not, and (2) that the A dm ira lty  Court had 
such a jurisdiction. The statut ¿ dmilSaU
jurisdiction to the County >,o & 33 y ic t
cases are 31 & 32 Viet. c. 'j- ,  ,g 6 9  B
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any County Court “  having A dm ira lty  ju risd ic
tion ”  shall have jurisd iction to try  the following 
causes “  in  this A c t called A dm ira lty  causes 
claims fo r salvage not exceeding 3001, towage 
necessaries or wages not exceeding 1501., and 
then “  as to any claim for damage to cargo 
or damage by collis ion; any cause i n  which 
the amount claimed does not exceed ¿01)1., 
or beyond tha t amount where the parties so 
agree in  w riting . This A c t has no preamble, 
but the object being to give “ A dm ira lty  
ju risd ic tion ” 'to  County Courts w ith in  specified 
d istricts up to certain lim ited  amounts, p n m a  
fa c ie  the meaning must be to give them ju risd ic 
tion sim ilar to tha t of the Court of A dm ira lty  ; 
that is in  the case of collision, such jurisd iction 
as that court would have had i f  the collision had 
happened on the high seas. This construction 
seems to be confirmed by sect. 6 , which enables 
the H igh  Court of A dm ira lty  to transfer a cause 
commenced in  the County Court to  the H igh  
Court. “ Any cause”  in  the quotation I  have 
made from sect. 3 would thus mean “  any A d
m ira lty  cause ”  in  a case of collision. The second 
Act, that of 1869, by sect. 1, is to be read and 
interpreted as one A c t w ith  the A ct ot ;
sect. 2 expressly gives to the County Court 
having A dm ira lty  ju risd ic tion  power to tr y  
causes as to any claim arising “  out of any agree
ment made in  relation to the use or hire of any 
ship,”  not exceeding 3001., and i f  the parties 
agreed where the amount claimed was larger. 
Sect. 3 provides tha t “  The jurisd iction conferred 
by th is A ct and the A ct of 1868 may be exercised 
either by proceedings i n  r e m  or i n  p e r s o n a m ;  
sect. 4 provides tha t sect. 3 of the former Act, 
which relates to collision, “  shall extend and apply 
to a ll claims fo r damage to ships, whether by 
collision or otherwise, when the amount claimed 
does nou exceed 3001.”  I t  was held by the Court 
of Appeal, in  T h e  A l in a  ( u b i  s u p .) , that the language 
of sect. 2 of the A c t of 1869 was so express and 
clear that i t  gave to the County Court ju risd ic 
tion w ith in  its d is tric t in  an action fo r breach of 
a charter-party, although the H igh  Court of 
A dm ira lty  had not such jurisd iction. This 
decision was in  accordance w ith  the view of the 
P rivy  Council in  T h e  C a rg o  ex A rg o s  ( u b i  s u p .) ,  
and overruled the two cases of S im p s o n  v. B lu e s  
( u b i  s u p .) and G a n n e s ta d  v. P r ic e  ( u b i  s u p .) . Both 
these decisions in  T h e  C a rg o  ex A rg o s  and T h e  
A l i n a  proceed upon the canon of construction of 
Acts of Parliament adopted by the House of 
Lords in  T h e  S u sse x  P e e ra g e  case (11 Cl. & Pin. 
143), tha t i f  the words of a statute are “  precise 
and unambiguous . . . the words themselves
do in  such case best declare the in tention of the 
lawgiver.”  The language is that of Tindal, 
C .j., and he proceeds thus : “  Bu t i f  any doubt 
arises from the terms employed by the Legisla
ture, i t  has always been held a safe means of 
collecting the intention to call in  aid the ground 
and cause of making the statute, and to have 
recourse to the preamble, which according to 
Dyer, C.J. (S to w e l v. L a Z o u c h ,  Plow. 364) is a key 
to open the minds of the makers of the Act, and 
the mischief which they are intending to redress.”  
There are no such precise and unambiguous 
words in  either of these statutes as must compel 
us to come to the conclusion tha t i t  was intended 
by the Legislature to give to the County Courts a 
larger jurisd iction in  cases of collision than was

U
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vested in  the H igh Court of Adm ira lty. The 
words of the A c t of 1868 are “  damage by co lli
sion,”  not saying damage to what or by w ha t; but 
no one could doubt that must mean damage up 
to 3001. in  such a case of collision as the H igh 
Court of A dm ira lty  could have entertained when 
the collision was on the high seas. The view of 
the P rivy  Council in T h e  C a rg o  ex A rg o s  ( u b i  s u p .)  
was tha t the A c t of 1868 “  gave to the County 
Court no more than a portion, lim ited as to sub
ject-m atter and amount, of the jurisd iction then 
actually possessed by the H igh  Court of A dm i
ra lty .”  In  the A c t of 1869, sect. 4 enacts that 
th is provision as to damage by collision shall 
extend and apply to a ll “  claims fo r damage to 
ships, whether by collision or otherwise,”  up to 
3001. This expresses an intention to extend ”  
the re lie f for damage by collision; but how P I t  
extends it, in  the case of damage to “  ships,”  to 
damage “  whether hy collision or otherwise.” 
That m ight, as was suggested, include damage 
caused to a ship where there was no actual colli
sion, but she was forced into a position of danger 
and injured, perhaps wrecked, by the negligent 
navigation of the other ship though they did 
not touch one another. The Court of Adm i
ra lty , by 3 &  4 V ie t. c. 65, s. 6 , had ju risd ic 
tion  under such circumstances. See cases 
collected in Marsden on Collision (101, n. j . ) ; 
T h e  I n d u s t r i e  (u b i s u p .) . This would be some
th ing  beyond damage by collision, which is 
a ll that is mentioned in  the A ct of 1868, and 
would come w ith in  the words “  or otherwise ”  in  
the A c t of 1869, and thus satisfy the expressed 
intention to “  extend ”  the former Act. I t  was 
decided in  T h e  A l in a  (u b i  s u p .) that this A ct of 
1869 does by express words in  one case give to 
the County Court a larger ju risd ic tion than the 
Court of A dm ira lty  had ; but i t  would not be 
logical to in fer from tha t a general intention to 
give a larger jurisd iction in  a ll the matters to 
which the Act refers when the language does not 
necessarily bear tha t construction. I f  the action 
in  th is case could not have been maintained 
against the p ilo t in  the H igh  Court of Adm ira lty, 
supposing the collision to have happened on the 
high seas, I  can see nothing in  either of the 
statutes which compels us to hold tha t neverthe
less these Acts give such jurisd iction to the 
County Courts. Reason as well as authority 
seems to point to the opposite conclusion.

Turning to the authorities, the point was so 
decided in  E v e r a r d  v. K e n d a l l  (u b i  s u p .) . The 
County Court judge had made an order, in  the 
C ity  of London Court, fo r seizure of a barge 
propelled by oars only which had damaged 
by collision another such barge in  the rive r 
Thames. The Court of Common Pleas issued a 
prohibition, and Keating, J ., re fe rring  to the two 
statutes from  which I  have quoted, sa id: “  N o t
w ithstanding the ingenious argument of M r. Day, 
I  cannot satisfy myself that i t  was the intention 
of the Legislature to give the County Courts a 
ju risd ic tion  over A dm ira lty  causes other than 
those over which the A dm ira lty  Court ha,d ju r is 
diction ; ”  and the other judges agreed w ith him. 
T h e  A l in a  ( u b i s u p .) was decided ten years later, 
and E v e r a r d  v. K e n d a l l  ( u b i  s u p .) was not cited in 
it, but the two cases were decisions upon different 
sections of the statute, and T h e  A l i n a  is not in 
consistent w ith  th is case; a ll i t  decided was, that 
the words of the 2nd section of the A c t of 1869

expressly included an action for breach of 
charter-party, and therefore any argument that 
i t  was not intended could not be maintained. 
This was pointed out and decided in the case of 
an action i n  r e m  fo r necessaries brought in  the 
County Court, tha t such a proceeding could not 
have been institu ted in  the A dm ira lty  Court 
because the owners were domiciled in  Great 
B rita in  (24 V ie t. c. 10, s. 5), and the jurisd iction 
was denied, following T h e  D o w s e  (u b i  s u p .) , and a 
prohibition was issued, T h e  A l i n a  ( u b i  s u p .) being 
distinguished as referring to another section of 
the A c t of 1869, necessaries coming w ith in  sect. 3 
of the A ct of 1868—A l le n  v .  G a r b u t t  ( u b i  s u p .) . 
The same conclusion was come to by S ir R. Phil- 
limore in T h e  A le x a n d r ia  ( u b i s u p .) . The matter 
was elaborately argued upon an appeal from the 
Court of Passage at Liverpool. The judge of tha t 
court had held that he had no jurisd iction under 
these statutes to entertain a suit by the owners 
of a damaged ship against the compulsory p ilo t of 
the vessel which had come in to  collision w ith he r; 
and S ir R. Phillimore, though^ apparently w ith 
some reluctance, upheld the decision. H is doubt 
seems to have been whether sects. 7 and 35 of 
24 V ie t. c. 10 did not give such a jurisd iction to 
the Court of Adm ira lty, and whether therefore 
these later statutes ought not to have given a like 
ju risd ic tion to the County Courts. These cases 
were followed by the Court of Exchequer in  
F lo w e r  v. B r a d le y  ( u b i  s u p .) . I  th ink  we should 
treat these decisions as conclusive that the 
statutes of 1868 and 1869 do not give to the 
County Court, in  cases of collision, any larger 
ju risd ic tion  than the Court of A dm ira lty  would 
have had i f  the collision had taken place upon the 
high seas.

The important question therefore is, had the 
Court of A dm ira lty  at the time when these 
Acts were passed jurisd iction to entertain such 
an action against a pilot P Upon this point a great 
number of cases have been cited, the result of 
which seems to be that the Court of A dm ira lty  
from  ancient times asserted, and exercised in 
certain cases, a jurisd iction i n  p e rs o n a m  as well as 
i n  re m . They did so in  actions against the 
owners of ships fo r damage by collision. Several 
cases have been referred to in M r. Marsden’s 
collection from the A dm ira lty  records. They 
consist of short notes apparently made by the 
registrar. I  instance P i l l a n s  v. S h e rb o u rn e  ( u b i  
s u p .) , where the master and others were sued as 
owners fo r damage by collision; W e rn a m  v. 
C h u rc h w o o d  ( u b i  s u p .) , an action i n  p e rs o n a m  by 
the owners against the master and mate, in 
which i t  does not appear what was the cause of 
action; S tro n g  v. T e e sd a le  ( u b i  s u p .) , an action by 
the owners of one ship against the captain of 
another ship, in  which again the cause of action is 
not stated, and the action fa iled ; F e l th a m  v. 
G o d fre y  ( u b i  s u p .) , an action by owners of a 
damaged ship against the owners and master of 
another ship for collision, in  which the defendants 
seem to have been condemned in damages and 
costs; G o w to n  v. C ock  ( u b i  s u p .) , a sim ilar, action 
dismissed w ithout costs; P ig g  v. G o ld s b u rg  (u b i  
s u p .) , a like  suit against owners and master of the 
sh ip ; T a y lo r  v. T h o m p s o n  ( u b i  s u p .) , a personal 
action by owners of one ship against the master 
of another, the cause of action not being stated; 
E w e r  v. T h i r k e t t a l  ( u b i  s u p .) , an action against 
the executrix of a deceased shipmaster by the
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owners oi cargo, where the master was o^colU- 
the carrying ship, and i t  was not a case ofI colli 
sion; D e K r o m m e n t  v. C h e v a lie r  ^  
owners of one ship sued the master of another
for damages fo r collision and the salt faded to r
want of proof. In  T h e  V o la n t  { u b i  s u p  ) D r.L u sh  
ington mentions T h e  T r iu n e  ( u b i  s u p .) , where the 
vessel had been arrested, and th e m  - ’ s0]d
the principal owner, appeared, the P tb(j
the proceeds were not sufficient ' V„ Z e n  a 
damages recovered, had had no ^ i  holf agaii st 
monition was issued by S ir John „nrisoned. 
the master fo r the balance, and he , P , came
He refers also to T h e  H o p e  («6 » « w j.  which 
before him self; in  that case bail was gwen, but 
he refused to  make the master, 
owner, liable fo r the excess: T h e  T m u n e ju b i  s u p ^  

was not cited. Treating the (jue.s . L ush-
question upon these contrary aeoi ’ • ^

r ^ g o l d *  owners
vessel, although I t  “ ^ X ^ F o r  the purpose 

t t “ « ' o n g  .he . . » e r .
damaged vessel m ight resort ei Adm;ra]ty  and
of common law or to  the Court of Adm ira lty, ana 
i f  they preferred the la tte r they aea;nSfc the
of three modes of proceeding. ”  or by a 
owners, or against the master P itself. The 
proceeding i n  r e m  against the P over the 
Court of A dm ira lty  has ju r i bj „ b seaS;
whole subject-matter of damage mode of
and the arrest of a vessel is only one mode^ol
proceeding.”  The learned judg PJ cQuld not 
that there were cases ,n whl^  £ k  0*! had gone 
be arrested, as where she was knows
to a distant part o f the world, and says ne
of no reason why in such cases an .^ t io n  m ig ^
not be m ainta ined in  the , owners
W here the  ship ^  ¿ “ “  ^ [ „ te r e s t  in  her, and 
appear and in tervene to r  tn e ir  , , value
i f  ba il could not be demanded beyond^ her v a i ^
the owners in  tha t Pr^eeding ^  the autho. 
fu rthe r responsible. He deci > where the
r i ty  of f l  v.
master is sued as part owner’ g beyond the 
liable w ith  the other part owners oeyo _
value of the ship and fre ig • ... v neEieot,
render a master, part owner, gf  gbip Band
responsible beyond the . ™ in tbe firs t
fre ight, you must sue him d b 0 harging
instance but then yo u m u s tp  b * bls
him w ith  being tbe cause ^  doEe directly  or 
misconduct, and that cann rpbe master
ind irectly  in  another suit. • ^  form  of pro.
is not personaliy sued at al■ tbe master liable
ceeding; and he d?chnedto ^  fo r wbicb
beyond the value of the ®“ ip a « ag sued as
bail had been givell bfeca ai aofci0ns in  the 
owner. Other cases ot per r
Court of A dm ira lty  were referred ta  in
R u c k e rs  (u b i  s u p .) a Pasf? * [® ftlty fo r damages 
action in  the f  A dm ira lty  ^
against the master ot a snip i,lv isdiction of
the high seas ; the question of the

f f F £ % c o r d s al i c h e rhee8 1 hadr  seTched

c ¿Jrs sS ipersons described as part of the ship s company

against officers and others belonging to the same 
ship and several against persons^ belonging to 
other ships ; ”  in the margin is added probably 
sailing in  company and accidentally coming on 
board. Sir W  Scott would not refuse to enter
tain the suit, though he said that, i f  the prece
dents had been only such as related to persons m 
the capacity of mariners, he should have been 
unw illing to appear to extend the jurisdiction. 
This case shows the doubt that existed as to tne 
personal ju risd ic tion  even against the ship
master. In  T h e  A g in c o u r t  (u b i  s u p .) , which was 
an action by a mariner against the captain to r 
i l l  treatment, damages were awarded by -Lord 
Stowell. In  T h e  J u s t i t i a  (u b i  s u p .) an action by 
a mariner against owners fo r wages and to r 
damages fo r bad food was sustained. In  a learned 
judgment by Story, J. in  D e  L o v io  v. B o l t  ( u b i  
s u v )  he states, as the result of an elaborate 
research, that, “ before and in  the reign of 
Edward I I I .  the A dm ira lty  exercised jurisd iction 

over torts, injuries, and offences in  ports 
w ith in  the ebb and flow of the tide on the B ritish  
seas and on the high seas.”  The learned ju r is t
maintains tha t th is ju risd ic tion was not affected
by the statutes 15 Rich. 2, c. 3, or 3 Sen. 4, 
c. 11, which restricted the Court of Adm i
ra lty  from  cognisance of “  contracts, pleas, and 
quereles, and of all other things done or arising 
w ith in  the bodies of counties as well by land as 
by water.”  B u t he shows tha t the courts of 
common law, by the use of a fiction, held cognisance 
over a ll personal causes arising on the high seas 
or in  foreign realms, and this jurisd iction he con
siders only concurrent. V ery much reliance has 
been placed upon the dictum I  have quoted 
from this judgment and other like  general 
expressions as to ju risd ic tion  in  case of torts, 
but i t  is easy to show that there must be a lim it. 
I f  you read them lite ra lly  they would include a 
case of slander upon the high seas. Counsel 
answered this by saying tha t they must be torts 
connected w ith  maritime matters. I t  seems to 
me that there is considerable authority for 
holding that the Court of A dm ira lty  did exercise 
a jurisd iction i n  p e rs o n a m  in  certain cases. I t  
did so whenever there was a remedy by proceed
ing i n  re m , bu t then i t  lim ited the damages 
recoverable to the value of the res . I t  exercised 
a personal ju risd ic tion in  the nature of a 
disciplinary authority, as fo r assaults by the 
officers of a ship upon the high seas where there 
was no ju risd ic tion  i n  r e m ; but this, as in  T h e  
R u c k e rs  (u b i  s u p .) , was done w ith  hesitation where 
the p la in tiff was not one of the ship’s company 
but only a passenger, though the proceeding was 
against the master. There is, however, no case 
to be found of an action in  the A dm ira lty  Court 
against a p ilo t fo r damage occasioned by a 
collision. Again occurs the objection tha t his 
lia b ility  would be unlim ited, except, indeed, the 
lim it of the amount of his bond and pilotage : 
(see Merchant Shipping A c t 1854, ss. 3, 372, 
373.) One case only was referred to of an 
action of any k ind  against a p i lo t ; tha t was by 
the master against a p ilo t fo r damage in  1724, 
B u s s e ll v. H a y e s  (u b i  s u p .) The p ilo t was p ilo t 
of the same ship of which the p la in tiff was 
master; what was the cause of action does not 
appear,' but after hearing evidence and coun
sel and after mature consideration, the court 
decided fo r the defendant, and ordered the plain-
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t i f f  to  pay the costs, pronouncing tha t he had 
failed in  proving his case. I t  has not been made 
out to my satisfaction tha t an action against a 
p ilo t could have been maintained in  the A dm ira lty  
Court fo r damages fo r a collision upon the high 
seas caused by his negligence. The absence of 
any precedent in  the books of any action of that 
k ind  seemB to me conclusive tha t no such action 
could be maintained. I t  is said tha t there is no 
iustance of an attempt to proh ib it such an action. 
This seems to me to prove more strongly tha t no 
such action -was ever brought. There was a long 
struggle between the Court of A dm ira lty  and 
what were then the Superior Courts down to the 
tim e of Car. 2—see The Cargo ex Argos (u h i sup.) 
—in  which the Court of A dm ira lty  was assert
ing  a large jurisd iction which the higher court 
was restraining by prohibition. B u t such an 
extent of ju risd ic tion  as to give damages against 
a p ilo t fo r a collision seems never to have been 
attempted by them. There are express decisions 
upon the point. In  The U ra n ia  (u h i sup.) D r. 
Lushington decided tha t no action in  personam  
would lie against a p ilo t in  the A dm ira lty  Court for 
damage by a collision occasioned by his default. 
This was followed in  The A le x a n d r ia  (uh i sup.)

S ir It . Phillimore, and again in  F lo w e r  v. B ra d 
ley (ub i sup.) by the Court of Exchequer, and the 
same reasoning was adopted by the Court of Com
mon Pleas in  E v e ra rd  v. K e n d a ll (u h i sup.). I  am 
therefore of opinion tha t the action to which the 
m andam us  relates could not be brought on the 
A dm ira lty  side of the County Court, and tha t the 
decision of the D ivisional Court must be affirmed.

A ppea l dismissed.
Solicitors fo r the appellants, J . A . and H . E . 

F a rn fie ld .
Solicitors fo r the respondents, Lowless and Co.

F r id a y ,  Jan . 22,1892.
(Before Lord  E s h e r , M.R., B o w e n  and F r y , L. JJ.)
M a r g e t s o n  a n d  o t h e r s  v . G l y n n  a n d  o t h e r s , (a)

APPLICATION EOR A  NEW TR IAL.

B i l l  o f  la d in g — C ontract contained in — D escrip tion  
o f  voyage — Clause as to dev ia tion— W ide general 
words in — C onstruction of.

Oranges were shipped by the p la in t if fs  on a  steamer 
belonging to the defendants, a t M a laga , f o r  con
veyance to L ive rpoo l. A  h i l l  o f  la d in g  was given  
as fo l lo w s : “  Shipped . ■ ■ upon the Zena
now  ly in g  in  the p o rt o f  M a la g a  an d  hound f o r  
L ive rp o o l w ith  lib e rty  to proceed to and  stay a t 
a n v  p o rt o r ports  in  a n y  ro ta tio n  in  the M editer
ranean, Levant, B la ck  Sea, o r A d r ia t ic ,  o r on 
the coasts o f A fr ic a , S p a in , P o rtu g a l, F rance, 
G reat B r ita in ,  and  I re la n d , f o r  the purpose o f  
de live ring  coals, cargo, o r passengers, o r f o r  any  
other purpose ivhatsoever.”

On leaving M a la g a  the steamer, instead o f  s a ilin g  
f o r  L ive rpoo l, proceeded to B u r r ia n a , a  p o r t  on 
the coast o f S p a in  to the north-east o f  M a laga , 
and about two days’ voyage f r o m  M a lag a  in  the 
con tra ry  d irec tion  to L ive rpoo l, an d  sailed thence 
to L ive rpoo l. O w ing to the de lay thus caused, the 
oranges were m uch damaged when they a rrive d  
a t L ive rpoo l.

H e ld  (a ffirm in g  the decision o f  H a w k in s , J.), tha t 

(o) Reported by J. H . W illiam s , Esq., Barrlster-at-Law.

the genera l words in  the dev ia tion  clause m ust he 
construed w ith  reference to, an d  he lim ite d  by, the 
voyage agreed upon, w h ich  was f r o m  M a lag a  
to L ive rpoo l, and w ou ld  therefore on ly  ju s t i f y  
a  dev ia tion  to an y  p o rt f a i r l y  on the course 
o f  the agreed voyage, and  th a t the defendants 
were therefore liab le  f o r  the damage to the 
oranges.

Leduc ii. W ard (58 L . T . Rep. N . S. 908; 6  Asp. 
M a r. L a w  Cas. 290; 20 Q. B . D iv . 475) fo llow ed .

T his  was an application by the defendants, except 
Bevan and Co., fo r judgment or a new tr ia l, on 
appeal from  the verdict and judgment at the 
tr ia l before Hawkins, J. and a special ju ry  in  
Middlesex.

This was an action brought to recover damages 
in  respect of in ju ry  to certain cases of oranges 
which were shipped on board the steamer Zena  
fo r the purpose of being carried from  Malaga to 
Liverpool, and i t  was alleged that by breach of 
contract the oranges were damaged by being 
carried to Burriana before proceeding to L ive r
pool, whereby they were kept in  the hold of the 
vessel fo r a longer period than they ought to have 
been, and many became rotten.

The p la in tiff Margetson was a f ru it  merchant 
in  London ; the p la in tiff Solis was his agent at 
Malaga fo r shipping oranges; and the other 
p la in tiffs were three Spaniards who were the 
growers and owners of the oranges in  question. 
The defendants Messrs. Glynn and Co. were 
managers of an association which owned a line 
of steamers, one of which was the vessel on 
which these oranges were shipped; the asso
ciation were also defendants in  the action 
The defendants Bevan and Co. were the agents at 
Malaga fo r th is association. Margetson, through 
Solis, had made advances upon these oranges 
before they were shipped.

On the 4th A p r il 1888 about nine hundred 
cases of oranges were shipped by the Spanish 
p la in tiffs on board the Zena  at Malaga. When 
the goods were shipped, a b ill of lading, signed 
by the captain, was given to Solis, who forwarded 
i t  to Margetson, who indorsed i t  to brokers at 
Liverpool, who were to receive the goods. The 
b ill of lading was as follows :

Shipped in  good order and condition by F. Solis in and 
npon the good steamship called the Zena, whereof J arris 
ia master for this present voyage, and now lying in the 
port of Malaga and bound for Liverpool w ith liberty 
to proceed to and stay at any port or ports in any 
rotation in the Mediterranean, Levant, Black Sea, or 
Adriatic, or on the coasts of Africa, Spain, Portugal, 
France, Great Britain, and Ireland, for the purpose of 
delivering coals, cargo, or passengers, or for any other 
purpose whatsoever.

On leaving Malaga, the steamer, instead of 
proceeding at once fo r Liverpool, went to 
Burriana, a port on the coast of Spain to  the 
north-east of Malaga, and about two days’ voyage 
in  the opposite direction to Liverpool. This 
caused the voyage to be considerably longer 
than i t  would have been had the steamer pro
ceeded direct fo r Liverpool. The p la in tiffs 
alleged tha t there was a verbal contract made 
between Solis and Bevan, p rio r to  the g iv ing of 
the b ill of lading, that the vessel should proceed 
direct to  Liverpool.

A t  the tr ia l before Hawkins, J. and a ju ry , in 
Middlesex, the ju ry  found tha t Bevan and Co. 
had power to make a special contract as to the
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carriage of goods ; tha t there was a verbal con
tract between Bevan and Co. an 
receiving goods fo r Liverpool direct, and that the 
p la in tiffs shipped the ir goods on that understand
in g . and they found a verdict fo r the plaintiffs 
fo r 5891. T h J  learned judge subsequently gave 
judgment in  favour of the defendants Bevan and 
C o 8  and against the other defendants, fo ld ing  
that the b ill of lading was the contract bet wee 
the parties, but that the provision “  ^  
at other ports did not ju s tify  the deviation to

B The*defendants, except Bevan and Co., applied 
fo r j  udgment or fo r a new tr ia l.

B ig h a m ,  Q.C. and I I .  F  Boyd fo r the defendants 
-T hese  words in the b ill of lading, i f  read m  their 
ordinary grammatical meaning, PP y ’ 
ju s tify  the deviation to Burnana They are 
dearly  wide enough to cover such a deviation,

sysv sstfissrs' vS H
S f ' y . S  n . ' s ’ o t '  « a «i ’
W a r d  (bS  L . T. D iv  ’ 475) i t  was

held t C t  S t ,  to i d  ,** “ ?.br ‘th,”  S

order f  Lof voyage. The words a ll ts
are very much a *  the Mediterranean
which are such as a s h ip  m  ^  tQ
trade would call at, aud ca , Even i f
ports between Malaga and L i  P ; j ^ e(̂ u c  v 
these words are to be constru unreas0nable
w  («M ~ P ). i f ™  C “ . ™ ° “ S e
th ing  fo r th is vessel to go to . , trade
objects of the voyraS L at I^ev̂ t io ii is justified by are considered, and that devia j  n ourt
the clause of the b ill of lad mg. L ^ O o u r t
referred to G  ' g M  277; 5 Taunt. 496;
i ^ T ¿ . “ “ ¿ A i n » «  MM

B a rn e s , Q.C. and G. 0 .  S c o tt, fo r the plaintiffs,
were not called upon to argue.

t i To -»*- "R_T th ink  that we are bound
Lord  Esher, ■ • j  d ing according to the

w ith
I n  th is  case we have to consul u. b ill of
form  of contract which 1 8  0  that here the
lading. I  have not the lease j la in tifis  and 
contract of carriage betw P namelv the
defendants is a
b ill of lading, an lading is a contract
w ritten  contract. A M I  0  & The
for the carriage ot goods uy j alld the

th ing  which t o
shipowner agree u p on is  t  y fc that the
m  L e d u c v .  ^ h " ^ 0ods Conveyed from one shipper m ay get his goo ed y whioh is>

f c r h  S j e S  while as regards the ship-
owner the fre igh t he wil^receive depend^upon

fo r e !w £ h ° fistha lw S sSsettled between shippers

S e  S S  of S i n ^ T f o r S  in  which the 
voyage was described, and i t  was s a id in ie d u c  v̂  
W a r d  ( u b i  s u p .) that, where you find words 
describing the voyage as being from ^ P °[t fc 0  ^  
nl»cn to which the goods are to be carried, m  i< 
?s to be taken to gbe the voyage agreed upon 
between the parties. The voyage is not always,

of course, from the port where the goods are 
shipped direct to the place whither the goods are 
to be carried, because there may be a charter- 
party under which the vessel is engaged to go to 
some other port before proceeding to the port of 
destination of the goods. In  the case of a b ill ot 
lading, however, given after the goods have been 
shipped, the voyage agreed upon between the 
shipper and shipowner must, in  the absence ot 
anything to the contrary, be taken to be from the 
port where the goods are shipped to the port of 
destination. The voyage in th is case, therefore, 
was from Malaga to Liverpool, and, i f  there was 
nothing else in  the b ill of lading, the vessel wf>« 
bound to go from  Malaga to Liverpool according 
to the ordinary course which a steamer would 
take on such a voyage, and would not be entitled 
to call or stop at any port on the way. In  th is 
b ill of lading we find the voyage described, and 
then this provision, “ w ith  libe rty  to proceed 
to and to stay at any port or ports in  any 
rotation in  the Mediterranean, Levant, Black 
Sea, or A dria tic, or on the coasts of A frica, 
Spain, Portugal, Prance, Great B rita in , and 
Ireland, fo r the purpose of delivering coals, cargo, 
or passengers, or fo r any other purpose whatso
ever ”  That provision follows after the descrip
tion of the voyage, and is a libe rty  to do some
th ing w ith  regard to that voyage as described. 
I t  has been held by the courts in  mercantile cases 
that, where liberty  is reserved to call at any port, 
i t  means libe rtv  to call at any ports on the course 
of the agreed voyage, though they may not be 
ports exactly on the ordinary sea course which a 
vessel would take on such a voyage, and to call at 
them in  geographical order. Then the ship
owners made agreements that they should be 
at libe rty  to call at ports in  any order so 
as to get r id  of the effect of those deci
sions. In  this case we find the words m  
any rotation,”  bu t those words are used w ith  
regard to the voyage described, and mean any 
port on the described voyage. Is tha t the only 
reasonable and fa ir  construction which can be 
placed upon those words coupled w ith  the descrip
tion of the voyage? They cannot reasonably 
mean that there is to be libe rty  to go anywhere 
to any port which has nothing whatever to do 
w ith  the voyage described. They must mean 
such of the places named as are substantially on 
the course of the voyage described, and that was 
the rule laid down in  L e d u c  v. W a r d  { u b i  s u p .) . I f  
that be so, the result is th is : tha t the voyage agreed 
upon was from Malaga to Liverpool ; that the 
vessel went in  the contrary direction to Burnana 
about two days’ voyage from Malaga, and the 
appellants admit that, i f  their argument is correct, 
she m ight have gone in  that direction as fa r as 
the Black Sea. Now, can any reasonable person 
say tha t fo r the vessel to go from Malaga to 
Burriana, and then back again, was a voyage from 
Malaga to L ive rpoo l; or that i t  was in  the course 
of such a voyage ? I  th in k  not ; i t  was a wholly 
and absolutely different voyage from tha t de
scribed in  the b ill, of lading. I f  a shipowner 
means to ship goods at different ports, some, say, 
at Malaga and some at ports fu rthe r east, he 
should make up his mind at firs t, and begin at 
the ports furthest east before shipping goods at 
M alaga; or, i f  he does as in  th is case, he must 
take care to describe the voyage in  the b ill of 
lading given at Malaga as a voyage from  Malaga
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to  Burriana and thence to Liverpool, and then 
the shipper of goods would know where the vessel 
was going to and what he was agreeing to. I  see 
no d ifficu lty whatever in  the way of shipowners 
doing the ir business in tha t manner. I  am clearly 
of opinion that, according to the rules of con
struction laid down in  L e d u c  v. W a r d  ( u b i  s u p .) ,  
the true construction of this b ill of lading is what 
I  have stated, and tha t there was no liberty  to go 
to places not on the course of the voyage from 
Malaga to Liverpool. The decision of the learned 
judge who tried the action was correct, and the 
decision of th is question determines the action in 
favour of the plaintiffs. This appeal must be dis
missed.

Bowen, L.J.—I  am of the same opinion. A  
cargo of oranges was shipped on board a steamer 
at Malaga fo r Liverpool, under a contract con
tained in  a b ill of lading. Instead of proceeding 
from Malaga to Liverpool, the steamer proceeded 
in  a north-easterly direction to Burriana, which 
was two days’ sail from Malaga. Owing to the 
delay the oranges were spoiled, and the shippers 
claimed damages from the shipowners. The ship
owners seek to ju s tify  tha t delay by the terms of 
the contract of carriage itself. The question now 
is whether the particu lar provision in the contract 
of carriage can be put forward to ju s tify  that 
delay. The b ill of lading stated that the ship was 
on a voyage from  Malaga to Liverpool “  w ith  
libe rty  to proceed to and stay at any port or ports 
in  any rotation in the Mediterranean, Levant, 
Black Sea, or A d ria tic , or on the coasts of A frica, 
Spain, Portugal, Prance, Great B rita in , and Ire 
land, fo r the purpose of delivering coals, cargo, or

Passengers, or fo r any other purpose whatsoever.”  
he shipowner asserts tha t this clause gave liberty  

to  go anywhere except to Asia, America, or 
Australia. The question is, whether these general 
words can be construed as g iv ing tha t very large 
libe rty , or whether there is not a ru le of construc
tion  of such contracts as these which w ill give a 
more reasonable meaning to those words. The 
general words are thus large and wide in  th is 
b ill of lading, because these ships in  the Medi
terranean trade, which coast around to collect 
cargo, have printed forms of b ills of lading con
ta in ing  terms wide enough to apply at any port 
where they ship goods. As soon, however, as the 
voyage is described in  the h ill of lading, that 
description of the voyage must cut down the mean
ing of the general words to such as is reasonably 
applicable to the voyage which has been agreed 
upon. A ny other construction is impossible, for 
otherwise shippers could not insure the ir goods, 
not knowing how long the voyage m ight be. 
The general words, therefore, must be lim ited by 
the voyage agreed upon. I t  would be contrary 
to any reasonable rule of construction to give to 
such general words the ir widest meaning after 
the insertion of the description of the voyage 
which lim its  the contract. There is, besides, the 
au thority  of the case of L e d u c  v. W a r d  (u b i  s u p .) , 
w ith  which I  most emphatically agree, and the 
rules of construction la id down in  tha t case show 
tha t our construction of this contract is the proper 
one. In  the case of O a ir d n e r  v. S e n h o u se  
( u b i  s u p .) Lord Mansfield, C.J. adopted the same 
k ind  of lim it of construction in  construing the 
general words in  a policy of marine insurance, a 
contract of a s im ilar business k ind  as a b ill of 
lading. The courts, therefore, have always

insisted on lim itin g  such general words as these 
by the context, and by the objects of the contract. 
The decision of Hawkins, J. was righ t, and the 
appeal must be dismissed.

F ey , L.J. — I  am of the same opinion. I t  
appears to me that, in  th is case, we have to apply 
an old and well-established rule of construction, 
which is illustra ted by the recent case of L e d u c  v. 
W a r d  ( u b i  s u p .) . This rule of construction is 
applicable to all kinds of contracts, and not 
to th is k ind of contract only. Here the case 
is of th is description : specific words are used 
as to the object of the contract, which are 
followed by words of such generality as to be in 
consistent with, and destructive of, the special 
object of the contract i f  they are given their 
widest meaning. The principle to be applied in 
construing such a contract is, that the general 
words are to be lim ited so as to be consistent with, 
and not destructive of, the particu lar object. 
That rule must be applied here, and I  agree w ith  
the Master of the Rolls in  his application of i t  to
th is contract. A p p e a l  d is m is s e d .

Solicitors : for the appellants, W . A .  C r u m p  and 
S o n ; fo r the respondents, S n o w , S n o iv , and Co.

M o n d a y ,  F e b . 29, 1892.
(Before Lord  Esher, M.R., F ry and L opes, L.JJ.)

Sansinena and Co. v . R. P. H ouston and Co. (a )  

appeal from the queen’s bench division.
C h a r te r - p a r ty  — B i l l  o f  la d in g  — In c o r p o r a t io n  

o f  te rm s  a n d  c o n d it io n s  o f  b i l l  o f  la d in g  in t o  
c h a r te r - p a r ty .

B y  a  c h a r t e r - p a r ty  i t  w a s  p r o v id e d  th a t  th e  s h ip 
o w n e rs  s h o u ld  f i x ,  i n  a  s u ita b le  p la c e  o n  b o a rd ,  
p ro p e r  r e f r ig e r a t in g  m a c h in e r y  a n d  in s u la te d  
c h a m b e rs , a n d  s h o u ld  d u r in g  th e  v o y a g e  keep  the  
in s u la te d  c h a m b e rs  a t  a  te m p e ra tu re  n o t  exceed
in g  28 degrees F a h r e n h e it ,  a n y  a c c id e n t,  b re a k 
d o w n , o r  m is h a p  to  th e  m a c h in e r y ,  o r  cause  
b e y o n d  th e  o w n e rs ’ c o n t r o l  n o t  p r e v e n t in g ;  a n d  
i t  w a s  f u r t h e r  p r o v id e d  th a t  “  the  p e r fo rm a n c e  
b y  th e  o w n e rs  o f  th e ir  p a r t  o f  th e  a g re e m e n t is  
s u b je c t to  th e  e x c e p tio n s  a n d  p e r i ls  m e n t io n e d  i n  
th e  b i l l  o f  la d in g  a c c o rd in g  to  f o r m  a tta c h e d  
h e re to , a n d  th e  a g re e m e n t h e re in  c o n ta in e d  o n  the  
p a r t  o f  th e  o w n e rs  s h a l l  be re a d  as i f  s u c h  c lau se s  
a n d  c o n d it io n s  w e re  h e re in  re p e a te d ;  a l l  c a rg o  
s h ip p e d  b y  th e  c h a r te re rs  i n  p u rs u a n c e  o f  th is  
a g re e m e n t s h a l l  be re c e iv e d  a n d  c a r r ie d  s u b je c t 
to  the  te rm s  a n d  c o n d it io n s  i n  th e  s a id  b i l l  o f  
l a d in g ,  e xcep t as  a lte re d  b y  these p re s e n ts .”  B y  
th e  te rm s  o f  th e  b i l l  o f  la d in g  a n y  loss o r  d a m a g e  
w a s  excep ted  w h ic h  m ig h t  r e s u l t  f r o m  “  th e  c o n 
sequence o f  a n y  d a m a g e , b re a k d o w n , o r  i n j u r y  
to , o r  d e fe c t i n ,  h u l l ,  ta c k le ,  b o ile rs , o r  m a c h in e ry ,  
o r  t h e ir  a p p u r te n a n c e s , r e f r ig e r a t in g  e n g in e s , o r  
c h a m b e rs , o r  a n y  p a r t  th e re o f, o u t f i t ,  ta c k le ,  
o r  o th e r  a p p u r te n a n c e s , h o w e v e r s u c h  d a m a g e , 
d e fe c t, o r  i n j u r y ,  m ig h t  be ca use d , a n d  n o t w i t h 
s ta n d in g  th a t  th e  sa m e  m ig h t  h a v e  e x is te d  a t,  o r  
a t  a n y  t im e  b e fo re , th e  lo a d in g  o r  s a i l in g  o f  the  
vessel . . . o r  b y  u n s e a w o r th in e s s  o f  th e  s h ip
a t  th e  b e g in n in g  o r  a n y  p e r io d  o f  th e  vo ya g e , 
p ro v id e d  a l l  re a s o n a b le  m e a n s  h a d  been ta k e n  
to  p r o v id e  a g a in s t  s u c h  u n s e a w o rth v n e s s .”

(a) Reported by J. H. W illiams , Esq., Barrister-at-Law.
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The charterers sued the owners

beyond the owners’ control, prevented,

Held (affirm ing the W ^ ^ J ^ f o n e ^ i n  the

gation im posidbythe
ownere to provide proper j  y • n8Uiai ê  
and insulated chambers and to keep the insu la  
chambers at the agreed temperature.

Tins was an appeal from r eifmhmry°poin°dof law 
of Charles, J. upon a P
raised by the pleadings^in th  re00ver

The action was an action Hroug tQ the
damages fo r breanh  of con r , gy^an agree- 
carriage of . g w t he '9 th  May, 1889, 
ment in  w riting , maae o defendants, i t  was 
between the p la intiffs anid t h ^  defendantSj who 
provided b y  clause 3, th  pr0Tide a service
were steamship owners, s P meat f rom
of steamers for the carriage o£ tro “ onuld at their 
South America to Liverpool, and sbou ^  & 
own cost fix m each of two st refrigerating 
suitable place on the la tte r to
machines and insulated that during
be placed under the mam deck, and t  ^  g
so much of the voyages of the ^ s a ^  ^
such steamers should ha ghould supp?y the
charterers on board,  ̂ kin£, the said machinery, 
steam necessary for wor g chambers, in  which 
and should keep the insulated chamo ’ ture not
such meat ¿ - ^ r ^ h r e n h e i t .  Any acci- 
exeeeding 28 de8 rees : hap to the machinery,

£ . - » ? . •  • » “ *  » *  » -

16 o! ■ S "“ * “ * “
th a t:  , ,w  the owners of their part of thisThe performance by the e tion8 and perils men-
agreement is subject to „,,„or(j i ng to form attached 
tioned in the b ill of lad'“ Sf e-n contained on the part 
hereto, and the agreeme .{ auch clauses and con-
of the owner shall be rea cargo shipped by the
ditions were herein repea • agreement shall be
charterers in pursuance to the terms and conditionsreceived and carried subject to me ^  altered by these
of the said b ill of lading, e P form shall be given 
presents, and bills of lading
therefor. dg mentioned in  the b ill

The exceptions and perns menu
of lading were : . damage re8ult-

The act of G°d- Q u^n ® en  ̂ decay. leakage
ing from effects of climat , f rom Bt 0Wage, or by
or breakage, or damage gaaaence 0f  any damage,
contact with leakage; the «“ ^u e n c .^ ^  ^  
breakdown, or injury_ t  , °  appurtenances, refngera-
boilers, or machinery, or t  P t  hereof, outfit,
ting engine or cbamber, r however such damage, 
tackle, or other appurtena ’ d and notwithstanding 
defect, or injury might “ t  or at any time
that the same might h* r iu e vessel, and whether 
before, the therefrom, were
such perils, or the los® ° r„ , J /  default, negligence, or
occasioned by the wrong owners, master, officers,

[C t. or Apr.

nr after or during the voyage, or for whose acts the 
shipowners would otherwise be liable, or by unsea. 
worthiness of the ship at the beginning, or at any 
neriod of the voyage, provided all reasonable means 
had been taken to provide against such unseaworthi-

The defendants received on board one of the 
steamers a cargo of frozen meat to be carped to 
Liverpool, and there delivered to the plaintiffs. 
The pla intiffs alleged, in  the ir statement of claim, 
tha t the frozen meat was delivered at Liverpool 
in  a damaged condition, and tha t such damage 
was not caused by any peril excepted by the terms 
of the agreement; tha t the steamer was not, at 
the commencement of the voyage, in  a f it  and 
seaworthy condition to receive and carry the said 
cargo, owing to the refrigerating engines being 
un fit and insu ffic ient; and that the defendants 
failed to keep the insulated chambers, in  which 
the cargo was stowed, at a temperature not 
exceeding 28 degrees Fahrenheit, although not 
prevented by any accident, breakdown, or mishap 
to the machinery, or by any cause beyond the 
owners’ control.

The defendants pleaded, in  th e ir  statem ent of 
defence, th a t the fa ilu re  to  keep the insula ted 
chambers a t a tem perature not exceeding 28 degrees 
Fahrenheit, and the damages complained of, were 
in  each case caused by breakdowns o r defects in  
the re fr ig e ra tin g  engine and chambers, and in  
the ou tfit, tackle, and appurtenances w ith in  the 
m eaning of the exceptions mentioned m  the b ill 
o f la d in g ; and th a t the alleged unfitness and 
unseaworthiness of the steamer existed n o tw ith 
standing a ll reasonable means had been taken to  
provide against the same, and la y  w h o lly  in  
defects w h ich  came w ith in  the exceptions m en
tioned in  the b i l l  of lading.

The plaintiffs replied (in paragraph 3 of the ir 
reply) that, upon the true construction of the 
agreement and b ill of lading, the defendants 
were bound to keep the insulated chambers at a 
temperature not exceeding 28 degrees Fahrenheit, 
any accident, breakdown, or mishap to the 
machinery, or cause beyond the owners control 
not preventing, and tha t fa ilure to keep the said
chambers at the tem perature required as aforesaid
was not excused or excepted by reason that i t  
arose from defects in  the re frigerating engines 
or chambers, or in  the outfit, tackle, or appurte- 
nances.

A t the hearing before Charles, J., the learned 
judge decided th is  question of law in  favour of 
the plaintiffs.

The defendants appealed.
S ir G . B u s s e ll , Q.C., B ig h a m ,  Q.C., and C a r v e r ,  

fo r the appellants.
B a rn e s , Q.C. and Jo se p h  W a lto n ,  fo r the respon

dents, were not heard.
Lord  E sheb, M.R.—I  agree w ith  the judgment 

of Charles, J. Here there is an agreement in  the 
nature of a charter-party, and a b ill of lading or 
a document in  the nature of a b ill of lading. This 
b ill of lading is to be, to a certain extent, incor
porated in to the charter-party. I t  is necessary, 
therefore, to construe the charter-party, having 
firs t introduced into i t  all, or pa rt of, the terms 
of the b ill of lading. I f  the th ird  clause of the 
charter-party contains an absolute undertaking 
by the shipowners to  do the things therein men
tioned, subject only to the exceptions therein pro-
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vided, and i f  in  the b ill of lading there is a clause 
which would impose only a more lim ited lia b ility  
upon the shipowners in  respect of those things, 
then the charter-party and the b ill of lading are 
conflicting. Under such circumstances, what 
must be the true reading of the contract P Are 
a ll the clauses of the b ill of lading to be read 
in to the charter-party, or not ? Turning to the 
charter-party, clause 16 provides that cargo 
shipped under the charter-party is to be received 
and carried subject to the terms and conditions 
of the b ill of lading “  except as altered ”  by the 
charter-party. The b ill of lading is, therefore, 
pu t first, and the cargo is to be received and 
carried under i t  “ except as a lte red”  by the 
charter-party. So fa r as the b ill of lading is 
altered by the charter-party, i t  is not to be read into 
it.  I t  has been argued that the words “ subject 
to the terms and conditions in  the b ill of lading 
except as altered by these presents ”  do not apply 
in  the present case. Upon whom is the lia b ility  
imposed by the words “  all cargo shipped by the 
charterers in  pursuance of this agreement shall 
be received and carried subject to the terms and 
conditions of the b ill of lading except as altered 
by these presents ? ”  The cargo is to be received, 
and to be carried, by the shipowners under that 
agreement. Now, the b ill of lading would relieve 
the shipowners from almost every lia b ility  i f  not 
controlled by the charter-party. Le t us see then 
whether these exceptions mentioned in the b ill 
of lading are not altered by the charter-party. 
The charter-party provides, in  clause 3, tha t the 
owners “  shall fix  in  the steamer, in  a suitable 
place on board, proper refrigerating machinery 
and insulated chambers.”  There is an absolute 
lia b ility  to do that imposed upon the ship
owners. The clause proceeds, “  the owners shall 
supply the steam necessary fo r working the said 
machinery, and shall keep the insulated chambers 
at a temperature not exceeding 28 degrees 
Fahrenheit, any accident, breakdown, or mishap 
to  the machinery, or cause beyond the owners’ 
control, not preventing.”  That is an absolute 
lia b ility  imposed upon the owners to provide those 
things, and to keep the proper temperature 
“  unless prevented ”  by the specified causes. I t  
is not an agreement tha t the owners w ill take a ll 
reasonable care to do so, but an absolute under
taking to do so unless prevented as therein 
specified. In  the corresponding clause of the 
b ill of lading, the lia b ility  of the owners is the 
most lim ited which is possible. The two kinds of 
lia b ility  are at the opposite poles of liab ility . I t  
is impossible to read the two clauses together. 
The terms, therefore, of the charter-party are 
different from the terms of the corresponding 
clause of the b ill of lading, and, by clause 16 of 
the charter-party, those parts of the b ill of lading 
which are altered by the charter-party are to 
be read as expressed in the charter-party. I  
th ink, therefore, that the judgment of Charles, 
J. was righ t, and that th is appeal must be dis
missed.

F by, L.J.—I  am of the same opinion. The 
th ird  clause of the charter-party divides itse lf 
in to  two p a rts : the firs t part deals w ith  the 
obligation of the shipowners in  respect of the 
machinery at the commencement of the voyage. 
That obligation is absolute. Then comes clause 
16, which provides tha t “  the performance by the 
owners of the ir part of th is  agreement is subject

[C t . of A p p .

to  the exceptions and perils mentioned in  the b ill 
of lading according to the form  attached hereto, 
and the agreement herein contained on the part of 
the owners shall be read as i f  such clauses and 
conditions were herein repeated. A ll cargo 
shipped by the charterers in  pursuance of this 
agreement shall be received and carried subject 
to the terms and conditions in  the said b ill of 
lading except as altered by these presents, and 
bills of lading in  such form shall be given 
therefor.”  The appellants then say that the b ill 
of lading must be looked at, where the obligation 
is not as in  clause 3, but only to use a ll reason
able means to provide against defects, and that 
the generality of clause 3 must be cut down and 
lim ited by the terms of the b ill of lading. The 
obligation of the shipowners under the b ill of 
lading is very lim ited, bu t under clause 3 of the 
charter-party i t  is absolute. The b ill of lading, 
therefore, must give way to the charter-party, 
pursuant to the terms of clause 16. The second 
part of clause 3 is s im ilar to the firs t part, and 
deals w ith  the obligation of the owners during 
the voyage. There is a certain l im it placed upon 
the ir lia b ility , but the b ill of lading imposes a 
much narrower lia b ility , and again the b ill of 
lading must give way to the charter-party. I t  
is argued that the words “  terms and conditions ”  
in  clause 16 do not apply to the whole b ill of 
lading, but to some only of its  provisions. 
I  can find no reason fo r any such distinction. 
Those words mean tha t the charter-party is 
to be Rubject to the entirety of the b ill of 
lading “  except as altered by ”  the charter- 
p a rty  The dominant document is the charter- 
party, and its  provisions must prevail. This 
appeal fails.

L opes, L.J.—I  am of the same opinion. Clause 3 
is in  two parts, and the firs t part is absolute, the 
other nearly so. Then the b ill of lading, as to 
some of those matters, imposes a lia b ility  which 
is not absolute or unqualified. I t  is, therefore, 
impossible to read the charter-party and b ill of 
lading together, and. by the terms of clause 16, 
the clauses in  the charter-party are to be pre
ferred to, and take precedence of, the b ill of 
lading. I t  has been argued tha t the words 
“  subject to the terms and conditions in  the b ill 
of lading except as altered by these presents”  
do not apply to the present case, but only to 
some terms and conditions of the b ill of lading. 
I  do not agree w ith  tha t argument. The pre
vailing document is the charter-party, and i t  
alters the terms and conditions of the b ill of 
lading in th is case. A p p m l  d ü m ia g e d

Solicitors fo r the appellants, S im p s o n , N o r t h ,  
and J o h n s o n .

Solicitors for the respondents, W a lto n s , J o h n s o n , 
and B u b b .
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Ct . of A ff.]
T ub A ccomac. [C t. of A pp.

T u e s d a y , J u ly  14,1891.
(Before Lord  E sher, M.R., Bowes and K ay, 

L.JJ., and N autical Assessors.)
T iie A ccomac. («)

S a l v a g e — A p p e a l— A l te r a t io n  o f  a w a r d .

I n  s a lv a g e  cases, th e  C o u r t  o f  A p p e a l  ^ v a r y t h e  
a m o u n t  o f  th e  a w a r d , i f ,  a j t e i  c a r  f  j  * 
s id e r in g  th e  e v id e n ce  a n d  g im n g  e v e ry  l 3“ « 
w e ig h t  to  th e  v ie w  o f  th e  ju d g e  Y T ’ t  t Z  to  
t h a t  th e  a m o u n t  is  so la rg e  as  to  be u^ uŝ °  
th e  o w n e rs  o f  th e  s a lv e d  p r o p e r ty ,  o r  so s m a ll  
a s  to  be u n ju s t  to  th e  s a lv o rs .

T his was an appeal by the plaintiffs in  a salvage 
action from an award of the President of the 
Probate, Divorce, and A dm ira lty  ,

The p la intiffs were the owners, masters and 
crews of the steamship In v e rn e s s , and ste^ ‘ 
tugs F ly i n g  S c u d , H e a th e r  B e l l ,  and S p u rn .  T lie 
defendants were the owners of the steamship 
A c o o m a c , her cargo and freight.

The services were shortly as fo llow s. A t 
about midday on the 2nd Nov. 1890 the In v e rn e s s ,  
a screw-stcamship of 2251 tons gross manned by 
a crew of twenty-three hands a ll told, was in  the 
N orth  Sea on a voyage from Antwerp to the lyne  
in  ballast. The In v e rn e s s  was between the ± \o r t t i  
H a s b o ro ’ lightship and the Outer Dowsing, steering 
a N. by W. i  W. course, when the A c c o m a c  was 
sighted about ten miles off to the northward 
fly ing signals of distress, and carrying three 
black balls. The In v e rn e s s  at once proceeded 
towards the A c c o m a c . On coming up to her, i t  
was seen that she was at anchor, and was ro lling  
heavily. Thoseon the In v e rn e s s  were then informed 
tha t the A c c o m a c ’s rudder was gone, and i t  was 
then arranged that the In v e rn e s s  should tow her 
to Grimsby or H u ll. W ith  difficu lty and danger, 
owing to the wind and sea, the In v e rn e s s  made 
fast ahead, and at about 2 p m. commenced 
towing, and brought her about three miles from 
the S p u r n ,  when, owing to the sheering of the 
A c c o m a c , both tow-ropes parted. The Accowac 
anchored. As the weather continued too bad tor 
the In v e rn e s s  to resume towing, she on the ora 
Nov. proceeded to Grimsby Beads to send out tugs 
to the assistance of the A c c o m a c . A t about 2AO 
r) m the F ly i n g  S c u d , a paddle-wheel tug  of 100 
tons register, w ith  engines of 80-horse power 
nom inal spoke the A c c o m a c  and lay by her to 
render assistance. A t about 5 p.m the H e a th e r  
B e l l ,  a tug of 81 tons register and ™ r s e  
power nominal, came up, and s lor y f OWiirfls 
two tugs commenced tow ing the A c c o m a c  towards 
the Humber. A  lit t le  later on, the S p u rn ,  a tug 
of 80 tons register and 31-horse power nominal
also assisted "to tow , and ^ t e r  the had
been towed six miles, the F ly i n g  s t o ^ - r o p e
broke and the A c c o m a c  again came to anchor. 
Shortly after three tugs, the Cfeawpiw, the 
T o r f r e d a  and the S ussex, which had been sent out 
1 came up, but, as i t  was then about 
m idn ight and bad weather, nothing - 
next morning. Early next day, the 4th Nov., the 
tugs made fast, and, after tow ing four hours, t  e 
A c c o m a c  was safely brought into ent
Tiie owners of the In v e rn e s s  paid the tugs sent

°UThe A c c o m a c  was a screw-steamship of 2509 tons

Esqra-’
V ol. V I I . ,  N . S.

gross, and at the time of the said services was 
manned by a crew of twenty-eight hands all told, 
laden w ith  a cargo of p itch pine timber. The 
value of the A c c o m a c , cargo and freight, was m 
all 22,1381.

S ir James Hannen awarded the salvors 10001., 
and from this decision they now appealed.

B a rn e s , Q.C. and J . P. A s p in a l l ,  for the plain
tiffs in  support of the appeal.— l ’he award is so 
inadequate as to ju s tify  this court in  increasing 
it. The President has not sufficiently appreciated 
the danger of the services.

S ir C h a r le s  H a l l ,  Q.C. and F .  W . B a ile e s , 
c o n t r d  — The court w ill not interfere unless 
the award is absolutely unreasonable. I t  is 
not enough that the court should th ink that 
had they tried  the case they would have given
more : ^

The Lancaster, 49 L. T. Rep. N. S. 705 ; 9 P. Div.
14 ; 5 Asp. Mar. Law Cas. 174.

Lord E sher, M.R.— We are advised that, con
sidering the time of the year, the place where 
the A c c o m a c  was, and her _ entirely disabled 
condition by reason of her having ost herrudde , 
she was in great danger of being lost. I  do not 
say she would have been certainly lost, for, as the 
weather turned out, there was not even in the 
absence of the salving tugs, danger of immediate 
total loss; but nevertheless there was danger, 
had she been le ft to  her own resources, of being 
to ta lly  lost We are advised that, considering 
hei cyonffition and size, and the lightness of 
the In v e rn e s s , the difficu lty of savmg the 
A c c o m a c  was very great. I t  was so difficu lt that 
there was danger to the In v e rn e s s , lest she being 
a lig h t ship m ight through the steering of the 
other ship he driven on to the sa-nds herse . 
The salvage operations were therefore of very 
great d ifficulty. When we look at the judgment 
we come to the conclusion that the I n d e n t  
cannot have appreciated to the same extent that 
we do the great danger m which the Accomac 
was, and the difficu lty of the operation which had 
to he performed to save her. V  e have therefore 
come to the conclusion that the amount given 
bv the President to the In v e rn e s s  and the salving 
tuo-s is un justly  too small. I t  has been urged 
that we are to act in these salvage appeals upon 
the same rule that we act upon w ith  regard to 
setting aside the verdict of a ju ry  on a question 
of fa c t; viz., that we are not to interfere w ith  i t  
unless i t  is an amount so large or so small tha t 
no reasonable person could fa irly  arrive at that 
sum That is not the rule. I f ,  a fter carefully 
considering the facts, and after g iv ing every 
possible weight to the view of the judge we th ink  
i t  greatly in  excess, and so greatly as to be unjust 
to the owners of the ship which had been m 
distress, we are bound to alter the amount by 
lessening it. In  the same way, after g iv ing that 
consideration to i t  which I  have mentioned, and 
after g iv ing a ll the weight which we th ink  we 
can to the opinion of the judge who tried  the 
case, we th ink  that the amount aw;arded to the 
salvors is so small as really to be unjust to them, 
we are bound to a lter the amount. We th ink  
that the award of 10001. should be increased to 
18001. The appeal is therefore allowed w ith 
costs.

Bowen and K ay, L.JJ. concurred.
X
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Solicitors fo r plaintiffs, H e a r f ie ld s  and L a m b e r t ,
Hun.

Solicitors fo r the defendants, W . A .  C r u m p  and 
S o n .

M o n d a y ,  N o v . 17, 1890.
(Before Lord E sher, M.R., L opes and K ay, L.JJ.) 
B ell  and Co. v. A ntwerp, L ondon, and B razil 

L in e  (a).
APPEAL FROM THE QUEEN’S BENCH DIVISION.

P ra c t ic e — S e rv ic e  o f  w r i t  o u t  o f  th e  j u r i s d ic t io n — 
C o n tr a c t  to  be p e r fo rm e d  w i t h i n  th e  j u r i s d i c t i o n  
— P la c e  o f  p a y m e n t  o f  l ig h te ra g e  a n d  d e m u r ra g e  
expenses— O rd e r  X I . ,  r .  1 (e).

I n  o rd e r  to  b r in g  a  case w i t h i n  O rd e r  X I . ,  r .  1 (e), 
th e  c o u r t  m u s t  see, e ith e r  i n  th e  w r i t t e n  w o rd s  
them se lves  o r  i n  those  rv o rd s  c o u p le d  w i t h  the  
s u r r o u n d in g  c irc u m s ta n c e s , t h a t  th e  c o n t r a c t  i n  
q u e s t io n  is  one w h ic h ,  a c c o rd in g  to  th e  te rm s  
th e re o f, o u g h t to  be p e r fo rm e d  w i t h i n  th e  j u r i s 
d ic t io n .  W h e re  m o n e y  is  p a y a b le  u n d e r  a  c o n 
t r a c t ,  a n d  n o  p la c e  o f  p a y m e n t  is  n a m e d  i n  i t ,  
the  case is  n o t  b ro u g h t  w i t h i n  th e  r u le  b y  th e  f a c t  
th a t  th e  p e rs o n  to  w h o m  th e  m o n e y  is  p a y a b le  
is  re s id e n t i v i t h i n  th e  ju r is d ic t io n .

T his was an appeal from  an order of a divisional 
court (Cave and Hay, JJ.) setting aside the order 
of a judge at chambers g iv ing leave to serve 
notice of a w r it of summons out of the ju risd ic 
tion.

The w rit was issued by shipowners in  England, 
against a foreign company carrying on business 
in  Antwerp, to recover lighterage expenses paid 
by the shipowners at the port of discharge, and 
also fo r demurrage incurred at such port.

I t  appeared from the affidavits, that the defen
dants had chartered the M a r a n a ,  one of the 
p la in tiffs ’ ships, to load a cargo in  the port of 
London and proceed therewith to B io de Janeiro. 
By the charter-party, a ll lighterage was to be at 
charterers’ expense, the charterers indemnifying 
the owners against lighterage expenses paid by 
them at the port of discharge. A  portion of the 
fre ight was made payable at the port of discharge, 
and the balance in  London. There was a clause 
providing fo r the payment of demurrage i f  the 
cargo should not be loaded and discharged in 
th irty -five  days.

R o b s o n  ( A s p in a l l  w ith  him) fo r the plaintiffs. 
—I t  was the duty of the charterers to forward 
the lighterage expenses and the demurrage to the 
shipowners here. The debtor must seek his 
creditor. The pla intiffs, who are the creditors, 
were entitled to be paid at the ir place of business, 
which is w ith in  the jurisd iction. [Lord  E sher,
M.R.—The creditors in  this case m ight have the 
righ t to insist upon payment i: i Antwerp.] I f  the 
p la intiffs are entitled to be paid in  England, even 
i f  they are also entitled to be paid elsewhere, 
tha t is sufficient to bring them w ith in  the rule. 
In  R e y n o ld s  v. C o le m a n  (57 L. T. Rep. N. S. 588 ; 
36 Ch. D iv. 453) Cotton, L.J. said : “  The d iffi
cu lty arises from  the words ‘ according to the 
terms thereof; ’ but, in  my opinion, those words 
mean, that you must look at the contract, and 
at the facts which existed at the time when the 
contract was made, and then determine whether, 
having regard to the terms, the contract was one

which ought to be performed w ith in  the ju r is 
diction, and do not mean that there must be an 
express provision that the contract is to be per
formed w ith in  the jurisd iction.”  In  the present 
case, where the ordinary course of business does 
not apply, as w ith  regard to payment of the 
balance of fre ight in  London, there is an express 
stipulation for payment there ; where the owners 
are in the ordinary position of creditors, and 
the charterers in  the ordinary position of debtors, 
as is the case as to these expenses, no express 
stipulation fo r payment in  London is necessary ; 
i t  is the ordinary course of business.

J a m e s  F o x  fo r the defendants.—Where pay
ment is to he made in  London, that is expressly 
provided for, which shows that in  other cases 
payment m ight be elsewhere. I f  payment of 
these expenses m ight be made anywhere the case 
is not w ith in  the rule. The following cases were 
also c ited :

Robey v. SnaefeU Mining Company, 20 Q. B. Div.
152 ;

Wancke v. Wingren, 58 L. J. 519, Q. B . ;
Watson v. Dreyfus, 4 Times L. Rep. 148.

Lord  E sher, M.R.—In  th is case the. plaintiffs, 
who are shipowners in  London, have brought an 
action against the Antwerp, London, and Brazil 
Line, which is a foreign company carrying on 
business in  Antwerp, and not carrying on busi
ness in  London at all. The action is brought on 
certain stipulations in  a charter-party. There is 
a stipulation as to lighterage and as to an in 
demnity to the shipowners against expense in 
respect thereof at the ports of discharge. _ The 
pla intiffs would have a rig h t to take that stipula
tion by itse lf out of a ll the stipulations contained 
in  the charter-party, and sue on that particular 
contract. Then there is a stipulation as to 
demurrage, and the p laintiffs would be entitled to 
sue separately on that also. I  w ill take firs t the 
stipulation as to payment of and indemnity 
against expenses in  respect of lighterage incurred 
at Rio. I t  was at firs t contended that the plain
tiffs ’ claim was in  respect of fre ig h t; hut i t  
really is in  respect of lighterage or fo r an indem
nity. I f  the plaintiffs are suing in respect of 
lighterage, that is to be paid to the people who 
did the work at Rio, and who would be entitled 
to be paid there. I f  the pla intiffs are suing fo r an 
indemnity, i t  must be by reason of the agreement 
of the charterers to indemnify the shipowners i f  
they pay the lighterage. Then the lia b ility  to 
pay the indemnity/ is at the same place as the 
liab ility  to pay the lighterage. There is no place 
named for payment either of the lighterage or of 
the indemnity. The lighterage is due the moment 
the work is done; the indemnity is due the 
moment the lighterage is paid. Where no place 
fo r payment is named, a debt is payable wherever 
demanded. Indeed, the creditor may bring his 
action w ithout any demand. I f  he does demand 
his debt, he is not hound to go to the debtor’s 
place of business fo r tha t purpose; he may 
demand i t  anywhere. This is an action brought 
against foreigners resident abroad; and the court 
is asked to give leave to serve a notice of the 
w rit upon the defendants out of the jurisd iction 
under Order X I., r. 1 (e). The English courts 
have no power to give leave to serve the ir w rits  
in  any other country, as they do not run there. 
B u t the courts, w ithout entering into the ques-(a) Reported by Apam H. B ittlknton, Esq., BarriBter-nt-Law.
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tion  o f ju risd ic tion , may order notice fu p ^D re s s  
to  be given in  a fo re ign  country un Rules
a u th o rity  of an A c t of Parliam ent. The Rules 
of Court, w h ich have the force o f “  A c t ot 
Parliam ent, provide tha t, m  cer unon
notice of a w r it  of summons may be » those
a fore igner out of the ju risd ic tio n  One of those 
cases is “  when the action is founde 1 y  & 
or alleged breach w ith in  the ju r is  t  t ;he
contract wherever made, which, ac . 5 ^  tbe 
term s thereof, ought to be perfo r ought,
ju r is d ic tio n .”  I t  is not when the contract ought,
according to  the course of busm es, ^  r.
to  the surround ing eircumstan , , the
form ed w ith in  the ju r is d ic tio n ; f  18 
contract, “  according to  the terms ’ rpbe
to  be perform ed w ith in  the ]u r  ¿[e_ a
court cannot go beyond the wor ^  beyond 
case was cited to us w h ich w a s . S ^ aot
those words, and to lay down ^  the contrac 
ought, according to  the course o f b ^ m e s ^ to  ^  
perform ed w ith in  the ju r is d ic t i , t  ( j0ieman 
sufficient. T ha t is the case of Reynold* v A '
(ubi sup.) ; but I  do not think ha ^ j u d g i n ^
lays down what i t  is argued ‘  Cotton,
judgm ent of the cou rt was delivered ^ y  ^
L.J., and he says . fh e  1 ■ „ t  < w hich
consider is th is, w hat isi the m S tQ be per. 
according to  the term s thereo ? g gaid  , 
form ed w ith in  the .lun 8?1Ctfc\?nmust  be an express 
the  appellant to  mean th a t i t  ' be perform ed 
te rm  of the contract th a t R should be pe
w ith in  the U n ited  K in . ; S on ^ T h e ^ i f f ic u lty  
th a t is  no t the tru e  c.onstru ihe  term s
arises from  the words acco g ords mean 
thereof ; ’ bu t in  m y J ^ f ^ r c t  and a t the 
th a t you m ust lo° k  a*, *ht i  e when the contract
facts which existed at the t i wv,Pther, having
was made, and then determ i one which
regard to the terms, the co®* ^¿jurisdiction, and 
ought to be performed withinThe juris isiQn
donot.mean tha t there mm* d wl i th in the ju ris -
t.hat the contract is  to be pert  ̂ ust j 00k  at
d ic tion .”  T ha t is to say, the court m u ^  ^  .t

the contract, and f t h e  ju risd ic tion , looking 
is to  be perform ed w ith in  ^  0se of constru ing
at the existing facts for t  p P ordinary rules 
the words used, according to th e o re m  £
of construction with rega t  . had de-
in g th a t to this charterers at Antwerp,
manded payment b7 *T  ; ; c0Uid the charterers
i.e., out of the jurisdiction, com  ̂ they cQuld
have refused to pay at t P . t wRhin the
not have refused, then this case is of the
rule. Where paym ent* . ^ o je  e, ^  ^  ,g 
jurisdiction or in the j nota contract which,
within the rule, becau * of q t? be per-
accordmg to the terms rnb;s not a
form ed w ith in  the p in  formed w ith in  the
contract which ought t b ^ P  wWch raay be per.
ju r is d ic tio n  ; i t  is a c_ the game reasoning
form ed anywhere. E rL ards the demurrage, 
applies to the question S tbe port  0fI t  would be payable at A n tw erp  o r0 ^  ^  notj

discharge, if  demandc sub.geot. (e) of Order
therefore, broughit w,it the deoision of the
D iv is iona l C o u r t s  r ig h t, and th is  appeal must

beTd™ f 1 _ T h e  Master of the Rolls has gone 
L opes, L.J. , , t oniy Say a few

so fu lly  into this casethat l w  * rd 'to sub
words with regard to it. vv s

sect, (e) of Order X I., r. 1, i t  is necessary for the 
plaintiffs to show, in  order to bring the case 
within that sub-section, that the contract sued 
on is one which ought to be performed within 
the jurisdiction. There is nothing in  this case 
to show that the sums sued for were payable 
within the jurisdiction. I  should think that 
they were payable at Rio. But they were 
certainly not payable exclusively w ithin the 
jurisdiction.

K ay, L.J.—I  w ill only add a few words as to 
the meaning of sub-sect, (e) of Order XI., r. 1. 
That sub-section applies wherever “  the action is 
founded on any breach or alleged breach w ithin 
the jurisdiction of any contract wherever made, 
which, according to the terms thereof, ought to 
be performed w ithin the jurisdiction.” Primd 
facie, that would mean according to the written 
terms thereof. In  the case that has been referred 
to, Cotton, L.J. pointed out, and I  entirely 
agree with him, that you may find in  the circum
stances under which the contract was made an 
indication as to the place where i t  was to be per
formed which is of assistance in construing those 
terms. But, in order to bring the case w ithin the 
rule, the court must see, either in the written 
words themselves or in those words coupled with 
the surrounding circumstances, that i t  is a con
tract which, according to the terms thereof, 
ought to be performed within the jurisdiction.

Appeal dismissed.
Solicitors for the plaintiffs, Maples, Teesdale, 

and Go., for Leitch, Dodd, Bramwell and Bell, 
Newcastle.

Solicitors for the defendants, Parker, Garrett, 
and Parker.

HIGH COURT OF JUSTICE.

PROBATE, DIVORCE, AND AD M IR ALTY 
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
Tuesday, Aug. 11,1891.

(Before J eune, J.)
T he M arpessa. (a)

Collision — Consequential damage — Jettison of 
cargo—General average.

Where in  consequence of a collision cargo is je tti
soned, the amount payable as general average 
contribution by the ship in  respect of such jettison 
is not recoverablefrom the wrong-doing ship which 
caused the collision.

T his -was an objection to  the reg is tra r’s report by 
the defendants in  a collis ion action in  personam.

The collision occurred on the 25th June 1890 be
tween the plaintiffs’ steamship the Prinz Frederik 
and the defendants’ steamship the Marpessa. The 
Prinz Frederik was sunk. Subsequently to the 
collision the Marpessa, in order to enable her to 
reach a port of safety, was obliged to jettison part 
of her gear and cargo. This loss of cargo and 
the damage to the Marpessa formed the subject 
of general average. Accordingly a provisional 
adjustment was made by which 722i. 19s. 4d. 
was found due from the ship to the cargo, and
(a) Reported by J. P. Aspinall and Butler A spinall, Esqrs.,

Barristers-at-Law.



1 5 6 MARITIME LAW  CASES.

A dm.] T he M aepessa. f  A dm .

4081. Is. 7d. from the cargo to the ship, the result 
being a balance of 3147. 17s. 9d. due from the 
ship to cargo.

The Marpessa’s cargo was carried under bills 
of lading which relieved the shipowners from 
liab ility  for the loss of and damage to the 
cargo.

The action was brought by the owners of the 
Prim  Frederik, who were a Dutch company, and, 
as their ship had been sunk, the defendants 
counter-claimed and obtained bail under sect. 34 
of the Admiralty Court Act 1861. The owners 
of cargo on the Marpessa were not parties to the 
action.

The Prim  Frederik was found alone to blame 
both by the Admiralty Court and the -Court of 
Appeal, and the amount of the defendants’ 
damages was referred to the registrar and mer
chants for assessment.

A t the reference the defendants originally 
claimed (inter alia) an item of 884Z. 18s. l id . ,  the 
value of the jettisoned cargo, but subsequently 
amended their claim by substituting for the 
8841. 18s. l id .  an item of 7221. 19s. 4d., being the 
ship’s contribution in general average to the 
cargo.

The registrar disallowed this item, and the 
defendants now appealed from that decision, 
claiming to be allowed either 7221. 19s. 4d., or in 
the alternative the sum of 3147. 17s. 9d., being 
the balance due from ship to cargo.

Barnes, Q.C. and Pyke, for the defendants, in 
support of the appeal. — The defendants are 
entitled to a restitutio in  integrum. As a matter 
of fact they are liable to pay the cargo owners a 
sum of 7227. 19s. 4d. This liab ility  was the 
immediate result of the collision. Subsequent 
salvage, loss of freight, and interest are allowed 
as against the wrqng-doer, all of which are 
matters more remote than an immediate general 
average sacrifice:

The Argentine, 59 L. T. Rep. N. S. 914; 13 P. Div.
191; 6 Asp. Mar. Law Cas. 348;

The Star of India, 35 L. T. Rep. N. S.407; 1 P. Div.
466; 3 Asp. Mar. Law Cas. 261 ;

The Northumbria, 21 L. T. Rep. N. S. 681; L. Rep.
3 A. & E. 6; 3 Mar. Law Cas. 0. S. 314 ;

The City of Lincoln, 62 L. T. Rep. N. 8. 49; 15 P.
Div. 15 ; 6 Asp. Mar. Law Cas. 475 ;

The Betsey Caines, 2 Hagg. 28.
The possibility that in some circumstances the 
shipowner might get more than an indemnity is 
no answer to the claim :

The Padolus, Swa. 173.
Whether the right to contribution arises ex con
tractu or from the sea law is immaterial.

Myburgh, Q.C. and J. P. Aspinall, for the plain
tiffs,' contra.—Such a claim as the present is un
precedented. Either this is damage arising out 
of the collision, in which case the shipowners are 
protected by the bills of lading; or, i f  not, then 
the collision is not the direct cause of the loss, 
and the damages are too remote. The liab ility  to 
make good the loss arises either out of contract 
or the sea law :

Burton v. English, 49 L. T. Rep. N. S. 768 ; 12 Q. E.
Div. 218; 5 Asp. Mar. Law Cas. 187 ;

Schmidt v. Royal M ail Steamship Company, 45 L. J.
646, Q. B.

I t  may well be that the defendants have been 
allowed by the registrar’s report a large number

of items of damage to ship for which they are 
getting credit in general average from the cargo- 
owners. Moreover the statement on the face of 
i t  is only provisional, and in the event of the 
defendants recovering this item from the plain
tiffs the average statement w ill probably be 
altered. Had the balance in general average 
been in favour of the ship i f  the defendants’ 
contention is right, then they should give the 
plaintiffs credit for that balance. There is no 
proof before the court that the owners of cargo 
are without legal remedy against the plaintiffs, 
and should they sue and recover from the 
plaintiffs the loss of their goods, the plain
tiffs would, i f  the defendants’ contention be 
right, be called upon to pay twice over for the 
same damage.

Pyke in reply. Cur. adv. vult.

Aug. 11.—Jetjne, J.— In  a collision between the 
P rim  Frederik and the Marpessa the latter vessel 
was injured and the former vessel was sunk. 
A fter the collision, and by reason of the damages 
sustained in it, i t  became necessary to jettison 
part of the cargo of the Marpessa. and the ship 
also incurred loss which formed the subject of 
general average. The general average was 
provisionally adjusted, w ith the result that 
7227. 19s. 4d. was found due to the cargo from 
the ship and freight, and 4081. Is. 7d. from cargo 
to ship, leaving 3147. 17s. 9d. as the balance due 
from ship to cargo. In  an action in which the 
P rim  Frederik was pla intiff and the Marpessa 
counter-claimed, i t  was held that the Prim  
Frederik was alone to blame. The amount of 
damages due to the Marpessa. was referred in  the 
usual way, and the question is whether, in esti
mating the damages due to the Marpessa, the 
sum of 3141, 17«. 9d. is to be included. The 
argument for the claim is very simple. I t  is said 
that the general average loss was caused by the 
collision, and therefore the wrong-doing ship is 
liable to make good the sum which the Marpessa 
had to pay by way of general average contri
bution. I t  is admitted that there is no prece
dent of any such claim ever having been allowed. 
I t  is hardly suggested that such a claim has ever 
been made. I t  is said that it  is made in the 
present instance because, the wrong-doing ship 
having been sunk, the cargo owners can bring no 
action against the owners in their country, as the 
law of the country does not permit it, and it  is 
said that they are not likely to be able to sue the 
owners in this country. I t  is not probably, how
ever, the first time that such a set of circum
stances has arisen, and even if it  were, the prin
ciple contended for is one of general application; 
nor, it  is to be observed, was the present claim 
that- first put forward in this proceeding. Origi
nally the claim was for the total value of the 
cargo jettisoned, then an amendment was asked 
for to'allow the 7221. 19s. 4d. to be claimed, as 
being the total sum due from ship to cargo. 
Before me the claim was limited to the sum of 
3141. 17s. 9d., being the amount due from ship to 
cargo on the balance of account between them. 
The answer to the claim put forward appears to 
me to be not, as was suggested, that loss by col
lision is an exception in the b ill of lading, because 
the b ill of lading is not concerned with liabilities 
to contribution in general average (Schmidt v. 
Royal M ail Steamship Company, ubi sup.) ; nor.
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as was also suggested, that _ the court would 
compelled in this and in all similar cases to deter
mine the amount of the general average contri
bution, because the court is compelled to do this 
if  the matter incidentally arise in a case properly 
before it  (The Daring, L. Rep. 2 A. & R. 2o ), 
but that the loss sustained by the ship by having 
to make the general average contribution in 
question was not caused by the collision, thoug 
of course i t  would not have occurred had not e 
collision happened. Whether the rule that loss 
by general average must be borne proportionately 
by those interested arises from an implied con
tract to contribute inter se, as was suggested by 
Bramwell, L.J. in Wright v. Marwoodjubi sup.), 
or whether, as the Master of the Rolls held in 
Burton v. English 1ubi sup.), “ i t  does not arise 
from any contract at all, but from the olu Rhodian 
laws, and has become incorporated in  the law o 
England as the law of the ocean,”  or whether, as 
Bowen, L.J. said in the same case, m the 
investigation of legal principles _ the question 
whether they arise by way of implied contract or 
not often ends by being a mere question _ of 
words,”  i t  seems to me clear that i t  is the relation 
between ship and cargo out of which the obli
gation to make general average contribution 
arises, and not the antecedent collision, that is 
the immediate cause of the loss to either ship or 
cargo by reason of the necessity of making such 
contribution. I t  is an instance of the old distinc
tion between causa causans and causa sine qua 
non. One consideration in particular appears to 
me to support this view. In  this case the balance 
of contribution as between owners of ship and 
owners of cargo was against the owners of ship ; 
but the balance might have been the other way, 
and there must always be a balance of contri
bution in favour either of ship or of cargo where 
the general average loss extends to both. I  put, 
therefore, to the counsel for the Marpessa what 
appeared to me to be a crucial question, viz., if  
the balance on general average contribution had 
been due to the ship from the cargo, would i t  be 
reckoned in  diminution of the damages P Mr. 
Barnes, I  think, preferred to say that i t  would. 
I f  so, i t  appears to me that a principle similar 
to that on which it  has been held that the benefit 
of au insurance cannot be claimed by a wrong
doer (Bradburn v. Great Western Railway Com
pany, 31 L. T. Rep. N. S. 464; L. Rep. 10 Ex. 1 ; 
and Jebsen v. East and West India Dock Company, 
31 L. T. Rep. N. S. 321; L. Rep. 10 C. P. 300 ; 
2 Asp. Mar. Law Cas. 505) is fatal to his con- 
tention. Mr. Pyke, on the other hand, said nn- 
hesitatingly that such balance could not be 
brought in  to lessen the damages, that the ship 
could recover the fu ll actual loss to it, that the 
cargo could recover the fu ll actual loss to it, and 
that besides, one or other could recover the 
amount of the payment which on the balance of 
account one or other must, in almost every case, 
have to make, and he did not shrink from the 
conclusion that the wrong-doer must thus in 
almost every case of the kind pay more than the 
total amount of the actual damage caused. I  
cannot th ink that that is the law ; indeed, if  it  
be, i t  is unaccountable that shipowners and cargo 
owners have since the institution of the Admi
ralty Court neglected so obvious a method of 
profiting by collision. I  must therefore decide 
against the present claim.

wen, a-iiu. y j u .  a
Solicitors for the defendants, Gellatly, bon,

and Warton.

Tuesday, Nov. 3, 1891.
(Before the Right Hon. Sir Charles B utt.)

T he Courier , {a)
Practice—Collision— Counsel’s fees—Refreshers

R. S. C., Order LXV., r. 27, sub-sect. 48.
Where a trial, which extended over seven and a half 

hours, commenced one day and was concluded 
the next day, the Court upheld the registrar in  
allowing refreshers to the counsel of the successful 
litigant, although i t  lasted less than five hours on 
the first day.

T his was a summons adjourned into court in a 
collision action calling on the defendants to show 
cause why the taxation of the defendants’ costs 
should not be reviewed.

The collision occurred between the two steam- 
shipe Wild Rose and Courier. A t the tr ia l the 
court gave judgment for the defendants, and dis
missed the action with costs.

The tr ia l was commenced at 2 p.m. on the otn 
July 1891, lasted t i l l  4 p.m, of that day, was con
tinued next day at 10.30 and concluded at 4 p.m., 
lasting in all for seven and a half hours.

In  these circumstances the defendants paid 
their two counsel refreshers of seven and four
guineas respectively. .................

On the costs being taxed the plaintiffs objected 
to the allowance of refreshers, hut the assistant 
registrar allowed them, and the plaintiffs then 
took out the present summons.

Rules of the Supreme C ourt:
Order LXV., r. 27, sub-sect. 48. As to refresher fees, 

when any cause or matter is to be tried or heard upon 
viva voce evidence in  open court, i f  the tr ia l shall extend 
over more than one day, and shall occupy either on the 
first day only or partly on the first and partly on a, sub
sequent day or days more than five hours without being 
concluded, the taxing officer may allow for every clear 
day subsequent to that on which the five hours shall 
have expired, the following fees : To the leading counsel 
from five to ten guineas; to the second, i f  three counsel, 
from three to seven guineas; to the third, i f  three 
counsel, or the second, i f  only two, from three to five 
guineas. The like allowances may be made where the 
evidence in cb.ie£ is not taken vivct voce, i f  tbe tria l or 
hearing shall be substantially prolonged beyond such 
period of five hours, to be so computed as aforesaid, by 
the cross-examination of witnesses whose affidavits or 
depositions have been used. Provided that in the 
taxation of costs between solicitor and client the taxing 
officer shall be at liberty to allow larger fees under 
special circumstances to be stated by him.

Sub-sect. 30. As to work and labour properly per
formed and not herein provided for and in respect of 
which fees have heretofore been allowed, the same or 
similar fees are to be allowed for such work and labour 
as have heretofore been allowed.

Loehnis, for the plaintiffs, in support of the 
summons.—By the words of Order LXV., r. 27, 
sub-sect. 48, the registrar has in this case no dis
cretion to allow refreshers. There is no clear day 
subsequent to that on which the first five hours 
expired:

Walker v. Crystal Palace District Gas Company, 
(1891) 2 Q. B. 300 ;

Collins v. Worsley, 60 L. T. Rep. N. S. 748 ;
(a) Reported by J. P. Aspinall and Butler A spinall, EBqrs.,

Barristers-at-Law.
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Harrison v Waring, 41 L. T. Eep. N. S. 3V6; 11 Ch.
Div. 206;

Wicksteed v. Biggs, 52 L. T. Eep. N. S. 428.
Barnes, Q.C. and J. P. Aspinall, for the defen

dants, contrd.—The registrar’s taxation is correct. 
The rule in question is not applicable to this case. 
I t  is not an exhaustive rule. I t  does not apply 
to appeals, nor to termlrefresher fees. I f  i t  has 
no application to this case, then the old practice 
should prevail, by "which the registrar has a dis
cretion to allow refreshers where the tria l lasts 
more than five hours. The latter part of the rule 
in question as to trials where the evidence in 
chief has not been taken viva voce looks as i f  the 
rule meant to allow refreshers in  accordance w ith 
the old practice, viz., where the tria l lasts more 
than five hours. I t  is also submitted that sub- 
sect. 30 may be applicable to this case, and, i f  so, 
the registrar had a discretion. The decision in 
Walker v. The Crystal Palace District Gas Com

pany (ubi sup.) is opposed to other decisions 
of courts of co-ordinate jurisdiction, and ought 
not to be followed :

Svendsen v. Wallace, 53 L. T. Eep. N. S. 565 ;
16 Q. B. Div. 27; 55 L. J. 65, Q. B. ;

Harrison v. Wearing (ubi sup.);
Brown v. Sewell, 16 Ch. Div. 517 ;
Oibbs v. Barrow, 30 Sol. Jour. 538;
The Neera, 42 L. T. Eep. N. S. 743 ; 5 P. Div. 118 ;

4 Asp. Mar. Law Cas. 277.
The rule in question is meant to give the regis
trar power to allow a maximum fee of ten 
guineas for a clear day of five hours.

Loehnis in reply.
The P resident.—This is a case not altogether 

free from difficulty. I  have already made some 
remarks about what I  consider is an undue cutting 
down of counsel’s fees by statutory rules, and I  
w ill not repeat myself, as i t  is not pertinent t t  
the present question. Now I  am asked to decide 
this matter, not by such lights as I  may find for 
myself, but upon authority, and although I  have 
very considerable difficulty in  agreeing with the 
reasons given by the learned judges who decided 
the case of Walker v. The Crystal Palace Dis
trict Gas Company (ubi sup.), I  certainly should 
have felt bound to defer and should have deferred 
to their authority, had there been no cases con
flicting w ith that decision. But there is mani
festly a conflict of authority upon the point. A  
case in  direct conflict w ith the above decision is 
one in chambers, before Grantham, J., who 
decided i t  after consulting with another judge of 
the Queen’s Bench Division. I  know that the 
judges in Walker v. The Crystal Palace District 
Gas Company (ubi sup.) dispose of i t  w ith the 
remark that i t  was a decision in chambers. Now, 
although that is perhaps fair comment, I  cannot 
fa il to say that i t  would appear to me that in the 
case of Walker v. The Crystal Palace District Gas 
Company (ubi sup.) the attention wTas not drawn 
to an important part of the rule now under con
sideration. I  refer to the last paragraph, which 
is in these words : “  The like allowances may be 
made where the evidence in chief is not taken 
viva voce, if  the tria l or hearing shall be substan
tia lly  prolonged beyond such period of five hours, 
to be so computed as aforesaid, by the cross- 
examination of witnesses whose affidavits or de
positions have been used. Provided that in the 
taxation of costs between solicitor and client the 
taxing officer shall be at liberty to allow larger

fees under special circumstances to be stated by 
him.”  That appears to me to tend strongly in 
the direction of the construction which the de
fendants ask me to put upon the rule. I  have 
suggested to the plaintiffs’ counsel, in the course 
of his argument, which has been of the greatest 
assistance to me, a point which I  conceive not to 
be without difficulty in his way. I t  is this : that 
the argument put forward by him, i f  carried to 
its logical conclusion, leads to this, viz., that i f  the 
tr ia l of a cause began on a Monday, and occupied 
four and a half hours on that day, then continued 
for six hours on the Tuesday, and for four hours 
more on the Wednesday, no refresher fee could, 
on the plaintiffs’ view of the rule, be allowed at 
all by the taxing master or registrar unless the 
case lasted into the Thursday ; and then only i f  
the case occupied the whole of the Thursday. 
That I  say is the logical conclusion to be deduced 
from the argument urged upon me on behalf of 
the plaintiffs. I t  seems to me to be so wholly 
irrational and unreasonable that I  shall not give 
effect to i t  unless forced. The conclusion to 
which I  have come is that, although I  feel that 
the wording of the rule is doubtful, I  shall, in the 
conflict of authority to which I  have alluded, 
adhere to the view upon which the registrar has 
acted, and hold that he is entitled to allow a 
refresher fee in respect of any time during which 
the tria l is substantially prolonged beyond five 
hours. I  therefore uphold the registrar’s taxa
tion.

Solicitors for the plaintiffs, Rowcliffes, Ramie, 
and Co.

Solicitors for the defendants, Thomas Cooper 
and Co.

Friday, Dec. 11,1891.
(Before the Right Hon. Sir Charles B utt, assisted 

by T r in it y  M asters.)
T he Capella . (a)

Salvage—Misconduct—Forfeiture of award,. 
Where salvors having taken possession of a vessel 

which had got ashore and been temporarily aban
doned by her master and crew in  order to get tug 
assistance, refused to allow her master and crew 
on board, and remained in  possession on board 
whilst the tugs provided by the master towed the 
ship into a place of safety :

The Court held that there had been such misconduct 
as to work a total forfeiture of award, although 
the plaintiffs had in  the absence of the master and 
crew laid out two anchors which contributed to the 
vessel’s ultimate safety.

T his was a salvage action instituted by  the 
coxswain and crew of the Worthing lifeboat 
against the German barque Capella.

The Capella, a barque of 505 tons register, 
while on a voyage from Marseilles to the Tyne in 
ballast, manned by a crew of twelve hands, was 
stranded on the Worthing beach on the 11th Nov. 
1891. Shortly afterwards all of the crew safely 
landed, five in  one of the Capella’s boats, and the 
rest in the plaintiffs’ lifeboat. The master of 
the Capella on landing requested the coastguard 
officer to watch the ship, and, as soon as it  was 

racticable, to put-her mate and crew on board of 
er, whilst he (the master) went to Shoreham to
(a) Reported by J. V. Aspinall andBcTLEB Aspinall, Esqrs.,

Bamstera-at Law.
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engage tugs to tow the Capella off. Between 9 
and 10 p.m. the plaintiffs put off to the Gapella and 
dropped her anchors ready to carry them out when 
she dried. Before going the plaintiffs were told by 
the coastguard officer that he and the mate had 
been left in charge of the ship, and that the plain
tiffs’ services were unnecessary. As the plaintiffs 
insisted on going out to the ship, the mate and 
some of the crew then got into the plaintiffs 
boat to go out w ith them, but were forcibly 
ejected from the boat. When the Gapella dried 
the plaintiff's carried out the port anchor and 
cable about sixty yards to the S.W., and then, 
w ith the assistance of three horses, they dragged 
the starboard anchor and cable out in the same 
direction, and fixed both anchors in  the ground. 
As the tide rose the plaintiffs kept a strain on the 
cables, and brought the head of the Gapella to 
the S.W.

A t about 6 a.m. on the 12th Nov. the two tugs, 
Mistletoe and Stella, w ith the Capella’s captain on 
hoard, arrived. The captain of the Gapella had 
also brought w ith him some extra hands to work 
the ship in the event of his crew not having been 
able td get off to the vessel. A  boat was at once 
launched, and the captain proceeded to the Gapella, 
but the plaintiffs, although told who he was. 
refused to allow him on board, and when he tried 
to haul himself up by a rope hanging over the 
side, the rope was cast off by one of the plaintiffs, 
and the captain fell back in  the boat, and was 
obliged to return to the tug. The tugs then 
made fast ahead of tho Gapella, and she was towed 
into N ewliavcn Harbour on the morning of the 
13th Nov.

During the voyage an attempt was made to 
take the Gapella into Shoreham Harbour, but it 
was unsuccessful owing to her grounding off the 
entrance. The defendants alleged that this was 
due to the negligence of the plaintiffs, they 
alleging that i t  was due to the negligence of the

The defendants by their defence pleaded that 
the plaintiffs were not entitled to any salvage 
award.

Gainsford Bruce, Q.C. and F. W. Raikes for the 
plaintiffs.—The plaintiffs rendered useful and 
beneficial services to the Gapella, for which they 
are entitled to be rewarded. The salvors were 
justified in refusing to take the ship s crew off in 
their boat. They were also entitled in the circum
stances to treat the Capella as abandoned. I t  the 
court should th ink there has been misconduct, i t  
ought only to work a diminution and not a total 
forfeiture of award :

The Yan Yean, 49 L. T. Kep. N. S. 187; 8 P. Div.
147; 5 Asp. Mar. Law Cas. 135.

Sir Walter Pliillimore and Dr. Stubbs, for the 
defendants, were not called upon.

Sir Charles Butt.—The question I  have to 
deal with is, whether the plaintiffs are entitled to 
any salvage remuneration for the services alleged 
to have been rendered to the Gapella after her 
crew had been brought ashore. Had there been 
a question of the amount of salvage award, I  
should have availed myself of the assistance of 
the Elder Brethren as to the extent of danger both 
to the property and to the lives of the salvors. 
But no such question arises, as I  am clearly of 
opinion that the misconduct of the salvors was 
such as to disentitle them to any salvage remune

ration. The ship grounded on the beach at 
Worthing sometime in the morning on the 11th 
Nov. During the day she moved some distance 
along the beach, and probably a little  in towards 
the shore, and at about 9 or 10 p.m. she was hard 
and fast on the sand. The tide was ebb and at 
low water the vessel was comparatively high and 
dry, there being a considerable stretch of sand 
out beyond her on which the anchors were laid. 
There is no pretence for the allegation of the 
plaintiff's that this ship was a derelict. Such a 
proposition, as is well known, depends for one 
thing upon the fact whether there was an animus 
revertendi on the part of the officer in command of 
the ship. The evidence on this point is all one 
way. The crew and chief officer were le ft by the 
master at an inn in  the vicinity, he having gone 
to Shoreham, having left instructions that as 
soon as i t  was practicable the crew were 
to go off to the ship. The reason of the 
captain going to Shoreham was to get 
tugs, as there were none available at W orth
ing. He accordingly went to Shoreham, where 
he engaged two tugs for 2501. to tow the 
ship off the beach. Not being certain whether 
his crew had been able to get back to the ship, 
he took the precaution of bringing in  the tugs 
from Shoreham eight extra men to assist on 
board the Gapella in  case his own crew should 
not have got out to her. Meanwhile the plain
tiffs had gone off to the ship in a boat, when, as 
I  understand, there was rather a rough sea. 
There was absolutely no need to go off to the 
vessel at that time, the real object of the plaintiffs 
being, as they have admitted, to take possession 
of the ship and prevent other people doing so. 
What did they do ? They could do nothing prac
tical when they got to the ship. They waited t i l l  the 
tide ebbed and the ship was high and dry, and then 
they took out two anchors. I t  was a very simple 
operation. Can anyone doubt that, i f  they had 
not done it, the officer of the coastguard would 
have done i t  ? But here comes what I  consider 
to be the most important part of the story. As 
the plaintiffs were going off to the Capella the 
mate and two of the crew got into the boat to go 
off w ith  the plaintiffs, but they were told they 
must not go, and were bundled out of the boat. 
I t  is argued that that is not misconduct which 
ought to affect the salvage. Whether of itself i t  
is or is not is unnecessary to say ; for see what 
follows. Next morning the captain arrived with 
two tugs from Shoreham. The Mistletoe, the tug 
in which he was, got up first. The master of the 
Gapella and four men got into a boat and went 
to the Gapella. The master told the plaintiffs who 
he was, and was anstvered by the plaintiffs that 
they would not have the captain or anyone else 
on board The captain was then rowed round to 
the other side of the ship, and was proceeding to 
get on board the ship by the assistance of a rope 
which was hanging down the side, when i t  was 
cast off by one of the plaintiffs, and he dropped 
down a distance of six or seven feet into his boat, 
and was refused admittance to his own ship. 
Moreover, i t  rather appears that the plaintiffs not 
only refused to allow the captain on board, but 
also refused to take the assistance of a pilot. The 
master of the tug Mistletoe, who was a pilot, 
offered to go on board, but the plaintiffs swore at 
him and threatened him. In  the result the tug 
towed this vessel w ith neither her captain nor
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any of her crew on board of her ; so that when 
little  difficulties arose there ivas no one on board 
to give the necessary information. Whether or not 
that had anything to do w ith the danger which 
the ship afterwards incurred, the conduct of the 
plaintiffs was wholly and utterly unjustifiable, 
and I  can scarcely speak too strongly in repre
hension of it. I  dismiss this suit, and order the 
plaintiffs to pay the costs.

Solicitors for the plaintiffs, Ravenscroft, S ill, 
and Woodward, for Melvill Green, Worthing.

Solicitors for the defendants, Stokes, Saunders, 
and Stokes.

J U D IC IA L  C O M M IT T E E  O F T H E  
P H I V Y  C O U N C IL .

Saturday, Nov. 14, 1891.
(Present: The Eight Hons. Lord H obhouse, Lord 

H ansen , Lord M acnaghten , and Sir R ichard 
Coijch.)

T he H esketh . (a)
ON APPEAL FROM THE V ICE-ADM IRALTY COURT OP 

NEW SOUTH WALES.

Collision—Practice—B a il—Privy Council Rules— 
Vice-Admiralty Court Buies.

Buie 15 of the Privy Council Buies of 1865, regu
lating appellate procedure from Vice- Admiralty 
Courts, by which an appellant is required to give 
bail in  2001. to answer the costs of appeal, is 
not impliedly repealed by rule 150 of the Vice- 
Admiralty Court Buies of 1883, by which an 
appellant may be required to give security not 
exceeding 3001. fo r the costs of the appeal, but 
the Judicial Committee has a discretion in  
fitting cases to dispense the appellant from  
giving security under rule 15 of the P. C. 
Buies 1865.

T his was a m otion by  the appellants, in  an 
appeal pending in  the P r iv y  Council, asking to  be 
relieved from  g iv in g  certa in  security to  answer 
the costs of the appeal.

The appeal was from a decision of the Vice- 
Adm iralty Court of Hew South Wales, in a colli
sion action, finding the plaintiffs’ (the appellants) 
ship alone to blame. The collision occurred on 
the 14th July 1890, off Port Jackson. A t the 
time in question the schooner Countess of Errol 
was in tow of the steamship Royal Shepherd, and 
both vessels collided w ith the defendants’ steam
ship, the Hesketh.

Three actions were thereupon instituted against 
the Hesketh, by the owners of the Royal Shepherd, 
by the master and crew of the Royal Shepherd, 
and by the owners of the Countess of Errol, 
respectively. The defendants counter-claimed 
against the owners of the Countess of Errol. 
These three suits were consolidated. A t the 
tria l, which ended on the 9fch Dec. 1890, the 
learned judge found that the collision was occa
sioned by the negligent navigation of the Royal 
Shepherd, and dismissed the claims, and pro
nounced for the counter-claim. On the 18th Dec. 
the plaintiffs gave notice of appeal.

On the 31st Dec. an order by consent was made 
in  the Vice-Admiralty Court fixing the security
( a )  Reported by J. P. A spinall and Butler Aspinall, Esqrs.,

Barristers-at-Law.

for costs of appeal at 3002. That order was as 
follows :

Upon hearing the solicitor for the above-named plain
tiffs, and upon reading the consent of the solicitor 
for the Australasian United Steam Navigation Company 
Limited, the owners of the above-named steamship 
Hesketh, I  do order that the amount of security to be 
given by the above-named plaintiffs be fixed at 3001. 
—W. C. W i n d e r , Deputy Judge. Prosper Orleans 
Williams, solicitor for the plaintiff's.

I  consen t to  th is  o rd e r, G e o r g e  J a m e s  Sl y , s o lic ito r  
fo r  th e  defendan ts .

On the 7th Jan. 1891 bail was accordingly 
given in the sum of 300Z. On the-8fch June 1891 
the respondents (the defendants) gave notice to. 
the appellants as follows :

Take notice that you are hereby required, within two 
months from the date of this notice, to give bail by two 
sufficient sureties to answer the costs of this appeal in 
the sum of 2001., and that in default thereof the appeal 
w ill Btand dismissed, as provided by rule 15 of the 
Order in Council of the 11th day of Dec. 1865.

In  these circumstances the appellants now 
moved to be relieved from giving the security 
of 200Z. named in  the above notice.

Rules made under Order in Council, dated 
the 11th Dec. 1865, under which the Judicial 
Committee make rules regulating the procedure 
in all appeals from Ecclesiastical and Admiralty 
and Vice-Admiralty Courts:

Rule 15. Where the appellant resides out of the 
United Kingdom he shall within two months after his 
solicitor has been served w ith a notice to that effect, 
give bail by two sufficient sureties to answer the costs 
of the appeal in the sum of two hundred pounds ; and i f  
he shall not do so, the appeal shall stand dismissed.

Rules for the Vice-Admiralty Courts in Her 
Majesty’s possessions abroad, made under Order 
in  Council, dated the 23rd Aug. 1883:

Rule 150. A  party desiring to appeal shall, w ithin one 
month from the date of the decree or order appealed 
from, file a notice of appeal and give bail in such sum, 
not exceeding 3001., as the judge may order to answer 
the costs of the appeal.

L. E. Pyke, for the appellants, in  support of the 
motion.—As my clients have given bail for 3002. 
under the rules of 1883, they ought not to be 
called upon to give further security under the 
earlier rules of 1865. I t  is contended that the 
later rule, as to security for costs, had impliedly 
repealed the earlier one: (Michell v. Brown, 1 
Ell. & Ell. 267.) Where a statute directs a 
certain thing to be done in a certain way, and 
a subsequent statute directs the same thing to be 
done in a different way, the earlier provision is 
impliedly repealed. [Lord M acnaghten.—These 
are not the same things. The earlier Order in 
Council is dealing with the case of the appellant 
residing out of the United Kingdom.] The later 
Order in Council is general in terms, and there
fore embraces the first. I t  is further contended 
that, even if  the earlier rule is in force, your 
Lordships may in fit circumstances dispense w ith 
its obligation. This is a fitting  case to do so.

Carver, for the respondents, contra.—The earlier 
rule is s till in force. The rule is obligatory, and 
your Lordships have no discretion, but must 
enforce i t  in all cases.

Their Lordships’ judgment was delivered by 
Lord H obhouse :—Their Lordships entertain no 
doubt that they have the power in fitting  cases 
to dispense w ith the provisions of the earlier 
Order in Council. They th ink that the circum
stances of the case make i t  a fitting  case, and
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they therefore relieve the appellants from giving 
further security. Their Lordships therefore so 
order and direct the costs of this application to 
be costs in the cause.

Solicitor for the appellants, G Slade.
Solicitors for the respondents, Snow, Snow, and

Fox.

Supreme Court of Judicature.
COURT OF APPEAL.

Tuesday, March 1,1892.
(Before Lord E sher , M.R., F ry and L opes, L.JJ.) 

D ix o n  an d  others v . S ir  H e n r y  Calcrapt 
(Secretary to the Board of Trade), (a) 

Provisional detention by Board of Trade No 
“ reasonable and probable cause by reason of 
thé condition of the ship” —“  Compensation fo r  
any loss or damage” —In jury to owners reputa
tion—Delà,y of voyage—Merchant Shipping Act 
1876 (39 & 40 Viet. c. 80), ss. 6 and 10.

TJnder sect. 6 of the Merchant Shipping' Act 1876 
the Board of Trade detained provisionally fo r 
survey fo r two days a ship of the plaintiffs as 
being unsafe, and the circumstances of the case 
were such as entitled the plaintiffs under sect. 10 
to claim “  compensation fo r any loss or damage 
sustained by them by reason of the detention or 
survey.”  The plaintiffs claimed damages fo r 
in jury to their reputation as shipowners, and fo r  
the two days’ detention from the 6th Oct. to the 
8tli Oct., but no evidence of any specific damage 
was given.

Held, that the plaintiffs could not recover fo r injury 
to their reputation, and that there was no evidence 
of any damage caused by the delay.

T his was an application by the defendant fo r 
judgm ent o r fo r a new t r ia l on appeal from  the 
ve rd ic t and judgm ent fo r the p la in tiffs  a t the 
t r ia l  before Collins, J. w ith  a ju r y  at L iverpool.

The action was brought by the owners of the 
Rhip Reliance against the secretary to the Board 
of Trade for compensation for the detention of 
the ship under the provisions of the Merchant 
Shipping Act 1876 (39 & 40 Viet. c. 80).

By that A ct i t  is provided as follows :
Sect. 6. Where a British ship, being in any port of 

the United Kingdom, is, by reason of the defective con
dition of her hull, equipments, or machinery, or by 
reason of overloading or improper loading, unfit to pro
ceed to sea without serious danger to human life, having 
regard to tho nature of the service for which she is 
intended, any such ship (hereinafter referred to as 
“ unsafe” ) may he provisionally detained for the 
purpose of being surveyed, and either finally detained 
or released as follows : (1) The Board of Trade, if  they 
have reason to believe on complaint, or otherwise, that a 
British ship is unsafe, may provisionally order the 
detention of the ship for the purpose of being surveyed.

Sect. 10. I f  i t  appears that there was not reasonable 
and probable cause, by reason of the condition of the 
ship, or the act or default of the owner, for the pro
visional detention of the ship, the Board of Trade shall 
he liable to pay to the owner of the ship his costs^of and 
incidental to the detention and survey of the ship, and 
also compensation for any loss or damage sustained by 
him by reason of the detention or survey. . . . An
action for any costs or compensation payable by the 
Board of Trade under this section may be brought

against the secretary thereof by his official t it le  as if  
he were a corporation sole.

The plaintiffs’ vessel was about to sail on a 
voyage from Liverpool to Calcutta. The disc 
indicating the maximum load line was painted 
in  a wrong place, and apparently she was 
improperly loaded; but, as a matter of fact, she 
was properly loaded, and, upon an undertaking 
that the disc should be put in the right place on 
her return, the Customs authorities at Liverpool 
had consented to allow her to proceed on her 
voyage. Through some mistake the Board of 
Trade ordered her to be provisionally detained 
under sect. 6, and she was detained from the 6th 
Oct. to the 8th Oct.

I t  was admitted by the board that there had 
been a mistake on their part, and that the circum
stances of tho case brought i t  within the pro
visions of sect. 10; and they accordingly paid to 
the plaintiffs their costs of and incidental to the 
detention and survey of the ship. In  the action 
the plaintiff^ claimed, under the words “ com
pensation for any loss or damage sustained by 
him by reason of the detention or survey in 
sect. 10, damages for in jury to their reputation as 
shipowners, and general damages for the two 
days’ delay. A t the tria l no evidence was given 
of any specific damage under either of these two 
heads, but the learned judge left the question of 
damages to the jury, and they returned a verdict 
of 100Z. damages on each head. The defendant 
now moved for judgment.

The Attorney-General (Sir 11. E. Webster, Q.C.) 
and Gully, Q.C. (17. Sutton and Carver with 
them) for the defendant.—No damages can be 
given at all under the first head, and there was 
no evidence of any damage under the second.
“  Compensation ”  is meant to apply only to an 
actual money loss by the owner. There is a dis
tinction between “  damages ” and “  compensation 
for loss or damage.”  Cockburn, C.J. has said: 
“  neither in common parlance nor in legal phrase
ology is the word ‘ damages ’ used as applicable 
to injuries done to the person, bub solely as 
applicable to mischief done to property.”  And 
he says that in the Merchant Shipping Acts 1854 
and 1862 the term “  damage ” is nowhere used as 
applicable to injuries done to the person; i t  is 
only applied to property and inanimate things :

Smith v Brown, 24 L. T. Rep. N. S. 808; 1 Asp. 
Mar. Law Cas. 56 ; L. Hep. 6 Q. B. 729.

As to the meaning of “ compensation,”  the 
following cases were also referred to :

Blalce v. The Midland Railway Company, 18 Q. B. 93 ;
Be An Arbitration between the London, Tilbury, 

and Southend Railway Company and the Trustees 
of Gower’s Walk Schools, 62 L. T. Rep. N. S. 306 ; 
24 Q. B. Div. 326;

The Skinners Company v. Knight, 65 L. T. iiep. 
N. S. 240; (1891) 1 Q. B. 542.

The Board of Trade is a Government depart
ment, and not only were they acting lawfully on 
this occasion, but when they bond fide believe 
that a ship is “  unsafe,”  i t  is their duty to detain 
her. I t  cannot be intended to give damages for 
a wrong inference that some one may draw from 
a lawful act being done by the board. In  an 
action against an individual for a wrongful 
detention of a p la intiff’s ship, damages could not 
be recovered for in jury to reputation; it  is un
likely, and there is nothing in the Act to show it, 
that a plaintiff should recover more under this

Y
(«) Reported by E M an ley  Sm ith , Esq., Rarrlster-ftt-L&w.
V o l . Y IL ,  N .  s.
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section than he could in respect of a wrongful act 
done by an individual in  a common law action. 
As to the other point, there is no evidence of any 
damage arising from the delay. I f  the plaintiff's 
contention is right, an owner w ill in every case of 
a detention of his ship be entitled to damages, in 
addition to the pecuniary loss which the Board is 
directed to make good. They cited also

The Parana, 36 L. T. Bep. N. S. 388 ; 3 Asp.
Mar. Law Cas. 399 ; 2 Prob. Div. 118 ;

The Notting H ill, 5 Asp. Mar. Law Cas. 241 ;
51L. T. Bep. IS . S. 67 ; 9 Prob. Div. 105.

Bigham, Q.C. and A. Q. Steel for the plain
tiffs. The only question is the meaning of 
sect. 10. The object of the Legislature was to 
give the shipowner the fullest compensation for 
anything which he may suffer, whether in pocket 
or reputation, by what the Board of Trade may 
do without reasonable and probable cause. 
“  Compensation ”  means more than “  damages,” 
i t  is the largest word that could be used. The 
argument for the defendant gives no effect to the 
words “  or damage.”  I t  is obvious that an injury 
has in fact been done to the plaintiffs’ reputation 
as shipowners, W ith reference to the second 
head of damages, if  a voyage is delayed from the 
summer to the winter there w ill be greater risk 
in it. Two days’ delay w ill not increase the risk 
much, but a line cannot be drawn as to how many 
days exactly w ill or w ill not make an appreciable 
difference in the risk.

The Attorney-General did not reply.
Lord E sher, M.R.—In  this case a question of 

considerable importance has been raised, and we 
have now to decide whether the plaintiffs were 
entitled to have any question left to the ju ry  in 
regard to the two heads of damage in respect of 
which they have brought this action. The defen
dant had the plaintiffs’ ship seized and detained 
under the bona .fide belief that she was over
loaded, but i t  turned out in the result that 
there was no “  reasonable and probable cause by 
reason of the condition of the ship” for seizing 
her, and, therefore, under sect. 10 of 39 & 40 
Viet. c. 80, the Board of Trade has become liable 
to her owners. In  addition to what the defen
dant has already paid, the plaintiffs claim 
compensation or damages for the seizure upon a 
suspicion of the ship being overloaded as being 
an imputation on their character as shipowners. 
The judge at the tria l ruled that it  was for the 
ju ry  to say whether such a seizure was an impu
tation on the character of the plaintiffs as ship
owners, and that i f  the ju ry  were of that opinion 
they should give the plaintiffs damages in respect 
of it. We must look at the Act of Parliament 
and see whether it  has given a shipowner power 
to claim damages upon such a head as that. In 
the first place i t  must be observed that the Board 
of Trade has only detained the ship. I f  that had 
been done by a private individual i t  would have 
been a trespass, and even i f  that could have been 
supposed to cast an imputation on the plaintiffs’ 
character, s till at common law they could not in 
such a case get damages for that or for in jury to 
their feelings. Then, what does the Act mean ? 
The seizure was made under the provisions of 
sect. 6, sub-sect. 1. By that section a duty is 
imposed on the board, or at least an authority is 
given to them, that i f  they have reason to believe, 
or in other words if  they really and honestly

believe, that a ship is unsafe, then for reasons of 
public policy they shall detain her for the pur- 

ose of having her surveyed. So that, i f  the 
oard honestly believed the ship to be unsafe, 

their detention of her was an act of duty on their 
part. I f  they failed to do their duty, they would, 
as a public department, be open to obloquy and 
disparagement. Having done a lawful act, we 
must be careful to see how far the Legislature 
has made them liable in damages for doing such 
an act. That depends on the construction of 
sect. 10. An action is given to the shipowner on 
the assumption that the board has been doing a 
reasonable act, but afterwards it  has turned out 
that there was no reasonable nr probable cause 
for it. In such a case it  says that “  the Board of 
Trade shall be liable to pay to the owner of 
the ship his costs of and incidental to the 
detention and survey of the ship, and also 
compensation for any loss or damage sus
tained by him by reason of the detention 
and survey.”  The costs are obviously definite 
sums capable of being calculated. “  Compen
sation ” is not an ordinary equivalent for 
“  damages.”  The word is used in Acts of Par
liament such as this because the thing for which 
i t  is given is something that has been lawfully 
done, and therefore I  think it  does not include 
damages at large. Then what does “  loss or 
damage ” include P I t  is unnecessary to say 
whether those words include anything more 
than mere pecuniary loss, but they certainly can
not include more than what could be recovered 
at common law against a person doing what the 
board has done, only without authority to do it. 
When an Act of Parliament imposes a duty to do 
something, and then gives compensation to a 
person who is injured thereby, it  cannot be said 
that i t  is intended that the injured person shall 
be entitled to recover more than he could have 
done against an individual doing a similar act, 
only doing i t  wrongfully. Supposing for a 
moment that such a seizure could injure the 
plaintiffs’ reputation, could they recover damages 
for such a thing in an action against an ind i
vidual for the trespass to their chattel? Cer
tainly not in English law. Damages could not 
be given for this bj- way of aggravation; such a 
thing was never heard of. Nor could they be 
given for injury to character, because no action 
w ill lie for libel or slander merely on account of 
seizure of chattels without anything being written 
or spoken. Damages cannot be obtained for 
in jury to reputation under this Act of Parlia
ment under any circumstances, and therefore, in 
my opinion, no question upon such a head of 
damages ought to have been left to the jury.

Then there is a second head upon which the 
plaintiffs claim, and they asked for damages 
because their ship was detained for two days 
from the 6th Oct. to the 8th Oct. I t  is said that 
by starting on her voyage later in the year the 
ship ran a greater risk of danger. But that is 
no evidence of damage; and, as the plaintiffs 
have not given any actual evidence of damage 
or shown that they have suffered any loss, on 
that head also I  think there was no question to 
be left to the jury. I  therefore think that the 
learned judge was wrong in his ruling on both 
heads of damage and that there was no question 
to be left to the jury. Judgment must therefore 
be entered for the defendant.
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Fay, L.J.—The question we have to determine 
is what is the proper, meaning to be put on the 
words “  compensation for any loss or damage 
sustained by him”  in sect. 10 of the Merchant 
Shipping Act 1876. The plaintiffs’ ship was 
detained provisionally under sect. 6, sub-sect. 1, 
and the Board of Trade admittedly were acting 
within the powers given to them. We start, 
therefore, w ith the admission that the act of the 
defendant was lawful. The question now is, what 
compensation is to be given under the section 
for that lawful act P Under the words I  have 
read, can the plaintiffs recover damages for 
in jury said to have been caused to their reputa
tion as shipowners P I  do not suggest for a 
moment that the action of the board did not 
throw some imputation on the plaintiffs’ character 
as shipowners; i t  might well do so, because the 
board’s power to seize only arises where there 
are some circumstances suggesting that the 
shipowners are acting wrongly. Nevertheless,
I  do not th ink that the plaintiffs can recover 
anything upon this head of damages: i t  seems 
to me that i t  cannot be said that any damage 
can be caused to reputation when the defendant 
is doing a lawful act. There are many lawful 
acts which a man may do which may cause 
pain or loss to his neighbours, and yet in law no 
damage is sustained by the person affected, and 
no action w ill lie.

As to the other head of damages for the 
two days’ delay of the vessel, no evidence was 
given, but i t  is said that the conditions of 
the voyage were altered and changed to the 
worse. I  shall say nothing as to what evidence 
might have been given, but there must be 
some evidence before the ju ry  for damages to 
be given by them. We cannot say that a delay of 
two days, from the 6th Oct. to the 8th Oct., is m 
itself evidence of an alteration of the voyage 
to the worse. As there was therefore nothing 
which ought to have been left to the jury, I  
th ink judgment must bo entered for the defen
dant.

L opes, L.J.—W ith regard to the damages 
claimed by the plaintiffs as compensation for 
in jury to their reputation, it  is admitted by them 
that the Board of Trade was justified in detaining 
the ship I t  is, on the other hand, admitted by 
the board that there was no reasonable or prob
able cause by reason of the condition of the ship, 
or the act or default of the owners, for the de
tention. Then, under sect. 10, the plaintiffs are 
entitled to “ compensation for any loss or damage 
sustained by them by reason of the detention or 
survey.” The question is, what is the meaning of 
these words. They cannot, in my opinion, be 
said to include any damage by loss of reputation. 
No such damage is known to the law in an action 
for trespass to goods; s till less could such damages 
be allowed when the detention is lawful and there 
is no trespass. I  do not think that i t  was in
tended by this Act to introduce any new principle 
such as is suggested; i f  it  had been so intended, 
much more definite language would have been 
used.

As to the detention of two days from the 6th 
Oct. to the 8th Oct., the short answer is, that there 
is no evidence of any damage arising from it, 
and the ju ry  cannot be allowed to conjecture 
damages without evidence. I t  is said that there 
was an increased risk in the voyage but that is

not enough, unless some actual damage has been 
caused by the delay. As to both heads of 
damage, there was nothing to go to the jury, 
and judgment must therefore be entered for the 
defendant. Judgment fo r defendant.

Solicitors : for the plaintiffs, Walker, Son, and 
Field, for Weight man, Tedder, and Weightman; 
for the defendant, Solicitor to the Board of Trade.

March 8 and 10, 1892.
(Before Lord H e r s c h e l l , L in d l e y  and K a y , L .  J J.) 

O ’N e il l  v . E v e r e s t . (a )
APPEAL PROM THE QUEEN’ S BENCH DIVISION. 

W o r k m a n — Stevedore—Personal in j ury—Alleged 
negligence—Claim fo r compensation fo r personal 
in jury in  concealed danger—Barge—Remoteness 
of damage.

The defendant, who was a master lighterman, teas 
employed to carry a cargo from a wharf _ to a 
ship fo r loading, fo r which purpose he supplied a 
barge. He sub-contracted with, a third person to 
take his barge from the wharf to the ship and 
return it  when unloaded.

The plaintiff, who was a stevedore's man, was 
employed by a master stevedore in unloading the 
barge. Stepping back to get clear of the crane 
which was hoisting the cargo, he fe ll backwards 
through the hatchway, which, was uncovered, into 
the cabin of the large. The accident occurred 
after dark. The defendant had not furnished 
the barge with a cover fo r the hatchway. The 
pla intiff brought an action against the defendant 
fo r compensation fo r the personal injury which 
he had sustained.

Held, that the accident to the p la intiff did not 
directly result from <%ny breach of duty on the 
part of the defendant, it  being no part of his 
duly to see that the hatchivay was kept covered; 
and that therefore the action failed.

Smith v. The London and St. Katherine’s Dock 
Company (18 L. T. Rep. N. S. 403; L. Rep. 
3 0. P. 326) and Heaven v. Pender (49 L. T. 
Rep. N. S. 357; 11 Q. B. Div. 503) distin
guished.

Decision of Gave, J. affirmed.
T h is  was an action to recover compensation for 
personal in ju ry sustained by the plaintiff, 
Ambrose O’Neill, owing to the alleged negligence 
of the defendant, R. C. Everest.

The defendant, who was a master lighterman, 
was employed to carry a quantity of railway 
sleepers from a wharf to a ship with the object of 
their being put on board the ship.

Having supplied the barge for that purpose, he 
entered into a sub-contract w ith one Henry 
William Taynton to take the barge from the 
wharf into the dock where the ship was lying, to 

ut i t  near the ship, and to return i t  after the 
arge was unloaded. Accordingly the barge was 

worked into, the dock by Taynton himself and 
some men who assisted him.

On the 31st Jan. 1891, the day after the barge 
entered the dock, the plaintiff, who was a steve
dore’s man, was employed by a master stevedore 
in  unloading sleepers from the barge to the ship. 
Having fastened a number of sleepers ready to be 
hoisted by a crane on to the ship, the plaintiff 

(a) Reported by E. A. Scratchlky, Esq., Barrister-at-Law.
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stepped back to get clear and fell backwards 
through a hatchway which was uncovered into 
the cabin of the barge and was seriously injured.

The accident occurred at 8.30 in the evening.
The negligence imputed to the defendant was 

in furnishing a barge in a dangerous and improper 
condition, and unprovided w ith a cover for the 
hatchway.

The tria l of the action took place on the 2nd 
and 3rd Nov. 1891 before Cave, J. and a common 
jury.

The only question of fact which his Lordship 
left to the ju ry was, whether the defendant had 
provided a cover for the hatchway, there being a 
conflict of evidence on that point. This question 
the ju ry answered in the negative.

Points of law were then argued on both sides.
Lynden Bell for the plaintiff.
L  E. Fyke, for the defendant, contended that 

there was no duty on the part of the defendant to 
the p la in tiff; that the defendant was not bound to 
provide a cover for the hatchway ; and that there 
was not an absence of reasonable care. Further, 
that the defendant was not interested in the 
operation that was being carried on when the 
accident occurred; and that, according to 
Heaven v. Pender (49 L. T. Rep. N. S. 357; 
11 Q. B. Div. 503), joint interest, invitation, and 
absence of reasonable care were essential i f  the 
defendant was to be found responsible.

The learned judge reserved judgment, but the 
ju ry  at his request assessed the damages at 757. 
in the event of his Lordship deciding in favour of 
the plaintiff.

On the 5th Nov. 1891 the following judgment 
was delivered by

Cave, J.—This case was tried before me the 
day before yesterday. I t  is an action brought by 
a stevedore’s man who received injuries by fa ll
ing down into the cabin of a barge, through the 
hatchway which had been left open. The ques
tion to be decided is, whether the defendant, who 
was in possession of the barge, is liable for the 
accident. The defendant was not actually in 
charge of the barge at the time the accident took 
place, because he had entered into a sub-contract 
with another man who was to receive the barge 
from him outside the dock gates, take it  into the 
docks, put i t  near to the ship into which i t  was 
to be unloaded, and after being unloaded by the 
merchants’ men to take i t  back again outside the 
dock gates. I t  was contended on behalf of the 
plaintiff that he was entitled to recover damages 
because there was no cabin top to be put on the top 
of the opening so as to prevent people falling 
down it. That was the only question of fact 
agreed by the parties to be left to the jury. The 
ju ry  found that the defendant had not provided 
any such cabin top. Now, of course, that finding 
is the basis upon which the judgment must pro
ceed. The question is, whether or not i t  is suffi
cient to warrant judgment being entered for the 
plaintiff. I t  was contended on behalf of the 
plaintiff that the defendant was bound to pro
vide a cabin top. I t  was not suggested that he 
was bound to see that i t  was on. But i t  was said 
that he was bound to provide a cabin top, and 
that, as he had not done so, he was liable for the 
accident. I  am of opinion that he was not 
bound to provide a cabin top. I  do not see any
thing which can bind him to carry on his busi

ness in a particular way or to provide a cabin top 
i f  he thinks fit to carry on business without 
having a cabin top. I  th ink moreover that i t  is 
impossible to say that the accident happened in 
consequence of the absence of the cabin top. 
The cabin top might be absent, and yet no acci
dent happen; or, again, i t  might be present, and 
i f  it  was not on the top of the opening the acci
dent would happen all the same. Therefore I  am 
of opinion that i t  is impossible to maintain a 
verdict for the pla intiff on the ground that the 
defendant was bound to provide a cabin top. 
That, however, does not of course exhaust all the 
arguments that might be raised in favour of the 
plaintiff. I t  may be that, although the defendant 
was not bound to provide a cabin top, he was 
bound, if  he chose to carry on business without 
a cabin top, to give notice to persons likely to use 
the barge that there was no cabin top, and that 
consequently they must look out for themselves 
with regard to the danger of falling down into 
the cabin. The case is not unlike Indermaur v. 
Dames (14 L. T. Rep. N. 8. 484; 16 lb. 293; L. 
Rep. 1 0. P. 274; L. Rep. 2 lb. 311). There it  
was held that where a man was employed to go 
and do certain work on the premises of the 
defendant—not employed by the defendant, but 
employed by his landlord for a purpose in which 
the defendant was jo in tly interested—the defen
dant was bound not to have a trap-door on his 

remises. The defendant was bound, if  he did 
ave a trap-door—which was likely to act as a 

“  trap ” in the ordinary sense of the word—to 
inform persons in  the position of the plaintiff 
coming on the premises for a purpose in 
which the defendant was jointly interested. 
And inasmuch as he had not vouchsafed the 
information as to the existence of the trap
door the defendant was held to be liable. That 
is undoubtedly the case nearest to the present; 
and the question is, whether the present case 
cannot be brought w ithin the authority. I t  was 
contended on behalf of the defendant in the 
present case that the pla intiff was not engaged 
upon an employment in which the defendant was 
interested. I  cannot hold that. I  th ink he was. 
The defendant had contracted to carry certain 
sleepers to the dock in order that they might be 
put on board the ship. I t  was to his interest that 
the sleepers should be so loaded in order that he 
might get his barge back again. I t  cannot bo 
said that the Rtevedore’s men who went on board 
the barge for the purpose of unloading the 
sleepers were mere licensees. They were more 
than mere licensees. They were there in  the 
performance of a duty, in the discharge of which 
the defendant, as it  appears to me, had an 
interest. Therefore I  cannot distinguish the case 
of Indermaur v. Dames (ubi sup.) on that ground. 
Then I  come to the consideration of the trap
door. Was this a trap-door in the sense in which 
a trap-door existed in the case of Indermaur v. 
Dames (ubi sup.) ? I  come to the conclusion that 
i t  was not, for these reasons: in the case of 
Indermaur v. Dames (ubi sup.) the trap-door was 
not a trap-door which yon would expect to find 
upon premises of the description existing in that 
case. There was no reason why the occupier 
should not have made a trap-door i f  he nad 
wished to have one. Still, it  was not the place 
where you would ordinarily expect to find a trap
door. Unless he were told there was a trap-door



165m a r it im e  l a w  o a ses .

Ct . op A pp.]
T h in  and Sin c lair  v. R ichards and Co.

[O t . op A p p .

there, a man going about the premises 
assume that there was_ no trap-door. f p 
quently he would be misled and possi y 
down the opening. In  this case that 1S , '
Everybody accustomed to do anything on 8 
knows perfectly well that there is a cabin, , 
perfectly well that there is an opening to wtncn 
access is obtained to that cabin; an .
perfectly well that even i f  there is a ca in' P 
might not be on. Indeed, i t  was admitted on 
behalf of the plaintifE that i t  was no part of tue 
duty of the defendant to see t h a t ' wa®, ' +,
stevedore’s men therefore had notice >
was an opening of this description. Z  , 
had notice that i t  might be unprotected, 
those circumstances, therefore, ^  ®ee , f  j  nt 
there was no duty incumbent on the t 
to tell them that there was no 11
hatchway because they happened to u 
there was such a thing as a hatchway there. 
They knew perfectly well that the those
there was one, might be off. If, ™der those 
circumstances, they chose to take J'h® r  v
hatchway be in g  uncovered and not t them-
i f  it  was uncovered, merely contenting them 
selves with putting it  on when they no i 
uncovered, it  appears to me the plamt 
bring himself within the case of In  e •
Dames (ubi sup.). 'Therefore my judg 
be for the defendant. ___

From that decision the plaintiff now appealed 
Lynden Bell, for the appellant, ^gued that the 

respondent was under a duty to the app .g
use care in supplying a cabin top, an 
personal injuries had been occasione J 
negligence of the respondent in having 
to do so; the negligence of the reslwnde" t 
in providing a barge in an improper re
with the knowledge that stevedores> was
likely to be working upon it. A lt g '
not contended that the respondent w“  /
obligation to see that the hatchway • , ’
i t  being admitted that the hatchway must have 
been frequently uncovered, yet ther t0
on the respondent to see that there w s 
the hatchway. H e relied on

Smith V. London and SIKathemne sDock Company
18 L. T. Hep. N. S. 403 ; L. Bep. 3 C. B. , B 

Heaven v. Pender, 49 L. T. Rep. N. •
Div. 503.

He referred also to , . _
Hedi-*'j jh<- F t? ? ! ryr* 1

L. E. Fyke, Q.C. and Butler Aspmall, for the 
respondent, were not called upon to argue.

Lord H e r s c h e l l .— I  think that the H gm en 
of Cave, J. must be affirmed. [H ^  L o ^ h iP  
then stated the facts of the case and continued as 
follows :] The pla intiff’s case is, that the accident 
was the result of the defendant s negligence. Mr. 
Bell in his ingenious argument insisted that the 
negligence of the defendant lay 
barge in an improper condition With 
lgdge that stevedore’s men were li y 
working upon it. The plaintiff, in order to suc
ceed, must make out, first, that the defendant _w 
guilty of negligence, i.e., some breach of duty 
owing by the defendant to the plaintiff ; second y 
that the in jury was the direct result of that neg
ligence. Mr. Bell relied on Smith v. London and

St. K a th e r in e ’ s Dock Company and Heaven v .  
Pender as authorities most favourable to the 
plaintiff’s case. But those cases are very different 
from the present case, because in  both those 
cases there was a concealed danger in fhe con
dition of the premises which the defendants 
owned, and to which they invited people who 
carried on their business to come. In one case 
the in jury was caused by an insecure plank ; m 
the other^case i t  was a rope which was rotten.
In  both those cases there was a concealed danger 
which could not have been avoided by the per- 
sons using the premises. I  w ill assume, in 
the present case, that, if  the barge itself ha 
been in a condition inherently dangerous, this 
case would have come within those authorities 
and that an action would lie. But in the P^sent 
case there is certainly no concealment about the 
danger which is said to exist. The negligence 
which is alleged is in not providing the barge 
with a cover for the hatchway. Well, of course, 
if the hatchway was open, that was a thing 
which would be obvious to everyone. I t  was 
not said that the defendant was under any obliga
tion to see iffiat the hatchway was covered. I t  is 
admitted that the hatchway must have been 
sometimes uncovered. The utmost that the 
plaintiff alleged, or could allege, was that there 
w-is a duty on the defendant to see that there was 
a cover to the hatchway. I  am far from satis
fied that that duty has been made out as a duty 
to the plaintiff existing at the time when ^he 
defendant handed over the barge to Taynton, 
because any risk arising from the absence of 
such a cover might be obviated m a variety ot 
ways During the daytime there was no risk at 
all • and at night the risk could have been obvi
ated by providing sufficient lights. But, assum
ing the existence of such a duty, in  my opinion 
the plaintiff has not made out his case He must 
show that the accident was the ' direct result of 
the defendant’s breach of duty. I f  the cover had 
been there, and the hole was open, i t  is admitted 
that the defendant would not have been liable. 
But if  there was no negligence on the part of the 
defendant in the hole being left open, supposing 
the cover to have been provided, i t  is difficult to 
see liow there was negligence in not providing a 
cover for the hole. However the case is regarded 
it  is impossible to say that the in jury the plain
tif f  sustained was the direct result of any negli
gence which can be brought home to the 
defendant.

L indley and K ay, L.JJ. concurred.
Appeal dismissed.

Solicitor for the appellant, Roland II. Ward. 
Solicitors for the respondent, J. A. and II. E. 

Farnjield.

Monday, May 16, 1892.
(Before Lord E sher, M.E., F ry and L opes, L JJ.) 

T h in  and Sin c lair  v . K ic iiards and Co. (a)
APPEAL PROM H IE  QUEEN’S BENCH DIVISION. 

Seaworthiness— Voyage to be performed in  stages 
— Seaworthiness .at each stage o f voyage — 
TJnseaworthiness owing to negligence o f master—  
Excepted perils.

A cargo of esparto grass was shipped at Oran upon 
(a) Reported by J. H. W ill ia m s . Esq., B&rrister-at-Law
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a steamer of the defendants fo r a voyage from  
Oran to Garston under a charter-party, which 
reserved liberty to the owners “  to f i l l  up with ore 
or other dead weight cargo fo r owners’ benefit,” 
and contained a warranty of seaworthiness and 
an exception as to perils, one of which was “ any 
act, neglect, or default whatever of the pilot 
master, or crew.”  Ore or other weight dead carqo 
could not be obtained at Oran, and the vessel pro
ceeded to Huelva, where she filled up with ore. 
On leaving Oran the vessel had not enough coal 
fo r the voyage to Garston, but had enough fo r the 
voyage to Huelva, and on leaving Huelva she had 
not enough fo r  the voyage to Garston, and con
sequently was wrecked and the cargo of esparto 
grass lost. On leaving Oran the captain thought 
that there was an amount of coal on board which 
would have been sufficient fo r the voyage to 
Garston, and at Huelva the engineer reported an 
amount of coal sufficient fo r the voyage to 
Garston; this was owing to a mistake as to the 
actual amount on board.

Held {affirming the judgment of Hay, J.), that the 
defendants were liable fo r the loss of the cargo 
because the voyage was either a voyage from Oran 
to Garston and the vessel was unseaworthg on 
leaving Garston, or it  was a voyage to Garston to 
be performed in  stages, and the vessel was unsea- 
worthy at the commencement of the last stage, 
and the exception as to perils did not affect the 
warranty of seaworthiness.

T his was an appeal by tlie defendants from the 
judgment of Day, J. at the tria l without a ju ry  in 
London. J J

The plaintiffs sued the defendants to recover 
damages for breach of a contract, contained in a 
charter-party and b ill of lading, for the convey
ance and delivery by the defendants of bales of 
esparto grass, shipped on board the Westfalia at 
Oran, to be delivered at Garston Dock. The ship 
was lost on the coast of Spain, and the esparto 
grass was never delivered.

The b ill of lading, so far as is material, was as 
follows :
via ,.'H i mutually agreed between Messrs.
Richards and Co., of the good steamship Westfalia 
1 V, ‘ wber?°f  • • \ *s master and now on passage 
to bavona w ith oargo for owners benefit and Messrs. 
Thin and Sinclair, of Liverpool, merchants and char
terers. That the said ship being tigh t staunch and 
strong and every way fitted for the voyage shall, w ith 
convenient speed, after discharge of cargo, as above 
proceed to Oran, or so near thereto as she may safelv 
get and there load from the charterers or their agents a 
part cargo-say 200 to 250 tons-o f esparto grass (having 
liberty to fill up w ith ore or other dead weight cargo for 
owner’s benefit) not exceeding what she can reasonably 
stow and carry over and above her cabin taokle, apparel 
provisions, and furniture, and being so loaded shall 
therewith proceed to Garston Dock or so near thereto 
as she may safely get, and deliver the same agreeably to 
bil.s of lading, and so end the voyage—the said bills of 
lading to be signed at any rate of freight, bnt at not 
less than chartered rate, without prejudice to this 
charter-party.

The aot of God, the Queen’s enemies, loss or damage 
irom fire on board, in bulk or craft, or on shore, arrest 
and restraint of princes, rulers, and people, collision, 
any aot, negleot, or default whatever of pilot, master; 
or crew in the management or navigation of the ship, 
and all and every the dangers and acoidents of the seas, 
canals, and rivers, and of navigation of whatever nature 
or kind always mutually excepted. The vessel is to 
have liberty to call at any ports in any order, to sail 
without pilots, and to tow and assist vessels in dis
tress and to deviate for the purpose of saving life  or 
property.

The plaintiffs shipped a quantity of esparto 
grass on the Westfalia at Oran, under a b ill of 
lading which referred to the charter-party and 
incorporated the negligence clause in the charter- 
party. The master thought that the vessel had 
on board at Oran fifty-five tons of coal more than 
she really had, and sufficient to take her to 
Garston. Ore or other dead-weight cargo could 
not he obtained at Oran. She sailed from Oran 
to Huelva on the coast of Spain, where she filled 
up with iron ore. On leaving Huelva she had on 
board, according to the engineer’s report, about 
eighty tons of coal, which would have been suffi
cient for the voyage to Garston; in fact she had 
then only about th irty  tons of coal; she took in 
no coals at Huelva, though coals might have been 
obtained there.

A fter sailing from Huelva for Garston, on the 
29th Jan. she met with bad weather for several 
days ; and on the 2nd Feb. the engineer reported 
that there was insufficient coal to take her to 
Garston. She turned back and tried to get to 
Perrol or Santander, but was wrecked on the 
north coast of Spain on the 4th Peb.

The plaintiffs alleged that the vessel was un- 
seaworthy at the time she sailed on the said 
voyage because she sailed from Oran, and subse
quently from Huelva, with an insufficient supply 
of coals for her intended voyage.

The defendants alleged that the vessel was 
seaworthy when she sailed from Oran, having 
then a sufficient supply of coals for the voyage 
to Huelva, and that, i f  she was not seaworthy 
when she sailed from Huelva, it  was owing to the 
negligence of the engineer and master, and that 
the loss was therefore occasioned by perils 
excepted in the charter-party.

A t the tria l before Day, J. without a ju ry  in 
London, the learned judge gave judgment in 
favour of the plaintiffs.

The defendants appealed.
Barnes, Q.G. and Hollams for the appellants.— 

Tho charter-party, by providing that the vessel 
should be at liberty to fill up with ore or other 
dead-weight cargo for owners’ benefit, contem
plated that the vessel would have to call at some 
other port for that purpose on the voyage from 
Oran to Garston, because such cargo could not 
be obtained at Oran. She was, therefore, sea
worthy on sailing from Oran i f  she had then 
sufficient coal to take her to such other port. 
She had sufficient coal to take her to Huelva. 
She left Huelva with insufficient coal owing to 
the negligence of the engineer and captain, and 
that was a peril excepted by the terms of the 
charter-party:

Biccard v. Shepherd, 5 L. T. Eep. N. S. 504 ■ 14 
Moo. P. C. 471;

Worms v. Storey, 11 Ex. 430.
Bigham, Q.C. and Arthur Bussell for the 

respondents.—This was a voyage from Oran to 
Garston, and the vessel was not seaworthy when 
she left Oran. A t any rate it  was a voyage to 
Garston to be made in two stages, and the vessel 
was bound to be seaworthy at the commencement 
of each stage. In  this case she was not sea
worthy at either stage:

Dixon v. Sadler, 5 M. & W. 405.
Barnes, Q.C. replied.
Lord E sher, M.R.— This case seems to me to be 

governed by the definition of seaworthiness given
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by Lord Wensleydale in Dixon v. Sadler (ubi sup.).
I t  must be taken that, as to the cargo shipped by 
the plaintiffs, this was a voyage from Oran to 
O ars ton. I f  there were nothing more the ship 
must be seaworthy on leaving Oran for a voyage 
to Garston, to encounter the ordinary perils or 
that voyage ; and, to be seaworthy, she must have 
a sufficient supply of coal for the ordinary voyage 
from Oran to Garston. I t  is said by the defen
dants that, though the voyage was from Oran to 
Garston, j ’et the voyage was to be divided into 
stages ; that one stage was from Oran to Huelva, 
the ship being at liberty to go there in order to 
load dead weight cargo; and that the ship 
could take in more coal there. I  doubt whether 
this was a voyage to be divided into stages, but, it 
it  was, it  comes accurately within the definition 
given by Lord Wensleydale in Dixon v. Sadler 
{ubi sup.), where he says, “  In  the case of an insur
ance for a certain voyage, it is clearly established 
that there is an implied warranty that the vessel 
shall be seaworthy, by which is meant that she 
shall be in a fit state as to repairs, equipment, 
and crew, and in all other respects, to encounter 
the ordinary perils of the voyage insured, at the 
time of sailing upon ifc. I f  the assurance attaches 
before the voyage commences, i t  is enough that 
the state of the ship be commensurate to the then 
r is k ; and, if the voyage be such as to require a 
different complement of men, or state of equip
ment in different parts of it, as if  i t  were a 
voyage down a canal or river, and thence across 
to the open sea, i t  would be enough i f  the vessel 
were, at the commencement of each stage of the 
navigation, properly manned and equipped for 
it.”  I f  that is a true description of this voyage, 
this ship, even i f  she were not unseaworthy for 
the voyage from Oran to Huelva, yet, Huelva 
being a stage upon the voyage, she was bound to 
be seaworthy in respect of her supply of coals for 
the voyage from Huelva to Garston. She was not 
seaworthy in that respect. I t  has been argued 
that this was owing to the negligence of the 
engineer or captain at Huelva- That, however, 
has nothing whatever to do w ith a warranty as 
to the seaworthiness of the ship, which is not 
affected by any negligence of that kind. The deci
sion of Day, J. was right and must be affirmed.

D r y , L.J.—I  am of the same opinion. This 
voyage was either a voyage not divided into 
stages, or i t  was a voyage divided into 
stages. I f  i t  was the former, the ship ought to 
have been seaworthy for a voyage to Garston on 
leaving Oran, but she was not. I f  it  was the 
latter, the ship ought to have been seaworthy on 
leaving Huelva, but she was not. The law 
imposes upon shipowners a warranty as to the 
seaworthiness of the ship for the entire voyage, 
and the shipowners cannot escape from liab ility  
under such warranty because the voyage is to be 
divided into stages. I f  the voyage is divided into 
stages, the warranty attaches at each stage of the 
voyage. In  that way there is a warranty for 
the entire voyage; otherwise, because a voyage is 
divided into stages, the shipowner would be able to 
cut down the warranty to a warranty of sea
worthiness for the first stage of the voyage only. 
I  think the decision of Day, J. was perfectly right 
and that this appeal must be dismissed.

L opes, L.J.—I  agree. There is always a war
ranty of seaworthiness by shipowners. In  this

case the ship was either not seaworthy on 
leaving Oran, or was not seaworthy on leaving 
Huelva, and therefore the warranty was broken. 
This appeal must fail. Appeal dismissed.

Solicitors for the appellants, Eollams, Son, 
Coward and HavAdey.

Solicitors for the respondents, Waltons, John
son, Bubb, and Whatton.

HIGH COURT OF JUSTICE.

CHANCERY DIVISIO N.
Feb. 4 and 27, 1892.

(Before Stir lin g , .T.)
Re E ddystone M arine  I nsurance Company ; E x  

parte W estern M arine  I nsurance Company, (a) 
Insurance {marine)—Policy of re-insurance—Con

struction—“ To pay as may be paid on original 
nolicv—Payment by re-insured, whether condi
tion 'precedent to payment by re-iusurers to re- 
i/YlSUV€cli*

The owners of a ship effected a policy of p ra n c e  
thereon with the W. Company. The W. Com- 
vanv re-insured part of their nsh with the E. 
Company, and duly paid them Premiums- 
The policy of re-insurance contained the follow- 
inq clause: “  Being a re-insurance applying to 
the lines of the W. Company, policy No. , 
subject to the same terms and conditions as the 
original policy or policies, and to pay as may be

The ship sustained damage, o.nd the W. Company 
became liable to pay on their original policy, but 
had not as yet paid anything thereon. Both 
companies were in  liquidation.

On a claim made by the official liquidator of the 
W. Company in  respect of the claim on the re
insurance policy issued by the E. Company,

Held, that actual payment by the W. Company to 
their assured was not a condition precedent to 
payment by the W. Company to the E. Company.

A djourned summons. .
This was an application by the liquidator of 

the Western Marine Insurance Company, in  the 
winding-up of the Eddystone Marine Insurance 
Company» for liberty to prove against the latter 
company in respect of a sum of 8001. alleged to 
be due on certain policies of re-insurance issued 
by the Eddystone Company which the liquidator 
of that company had refused to admit to proof 
under circumstances appearing in  an agreed 
itatement of facts.

A  policy of insurance for 5001. for the period 
¡f twelve months from the 26th Jan. 1888 to the 
!5th Jan. 1889, issued by the Western Company 
n respect of a steamship called the Bonnmglon, 
md a policy of re-insurance on the same ship for 
ffie same period for 2501., issued to the Western 
Company by the Eddystone Company were selected 
is a test case.

From the statement of facts i t  appeared that 
both companies were formed for the purpose of 
carrying on the business of marine insurance 
and re-insnrance, and that the policies in question 
were issued in  the ordinary course of business 
by the Eddystone Company, in order to re-

(ii) Reported by W. IVIMEY COOK, Esq., Barriater-at-Law.



168 MARITIME LAW CASES.

Ch . D iv .] Be E ddystone M arine  I nsur. Co. ; Ha parte W estern M arine  I nstjr. Co. [C k . D iv .

insure tlie whole or part of the contingent 
liabilities of the Western Company under policies 
issued by the latter company to the original 
assured. The terms of these policies (in respect 
of which the re-insurances in question were 
effected) varied, and the policies of re-insurance 
were not copies of the original policies of insur
ance containing all their details ; but the follow
ing clause, or a clause to a like effect, was inserted 
in all the re-insurance policies :

Being a re-insuranoe applying to the' lines of the 
Western Insurance Company Limited, policy No. , 
subject to the same terms and conditions as the original 
policy or policies, and to pay as may be paid thereon.

The statement of facts stated that it  was to be 
assumed for the purpose of the decision of the 
question, but not further—(1) That all the pre
miums on the re-insurance policies were duly 
paid to the Eddystone by the Western Company ; 
(2) that the vessel insured had sustained 
damage by perils insured against, and that the 
Western Company had become liable to pay a sum 
in respect of such damage ; and (3) that had the 
Western Company actually paid the claim, the 
Eddystone Company would have been liable to pay 
under its re-insurance policy, the proper rateable 
proportion of the amount to the Western Com
pany. The Western Company having subsequently 
to the effecting of the re-insurance gone into liqui
dation, had not at present actually paid to their 
assured the sum mentioned in the policy, or any 
part of it. The liquidator of the Eddystone 
Company contended that, having regard to the 
wording of the clause above mentioned, the Eddy
stone Company was liable to pay to the Western 
Company the proper rateable proportion of any 
dividend which might be paid by the Western 
Company to the original assured, only when, and 
not until, such dividend had been actually 
declared and paid. The liquidator of the 
Western Company, on the other hand, con
tended that, inasmuch as his company became 
liable to pay the said sum in respect of the said 
damage to the original assured immediately upon 
the occurrence of the loss, the Eddystone Com
pany, in like manner, also became liable immedi
ately upon the like event to pay the proper rate
able proportion of such sum to the Western Com
pany, irrespective of any question whether the 
Western Company had actually paid, wholly or in 
part, the claim under their policy or not ; in other 
words, that the liab ility  of the re-insurer accrued 
immediately upon the accruing of the liab ility  
of his re-asHured.

Joseph Walton for the liquidator of the Western 
Company.—I  submit that upon the construction 
of the clause in question actual payment by the 
Western Company to their assured is not a condi
tion precedent to the Western Company recover
ing against the Eddystone Company. A  contract 
of re-insurance is in effect a separate contract :

Arnould’s Marino Insurance, 5th edit., pp. 103-4 ;
Phillips’ Law of Insurance, 5th edit., sect. 404.

The contract here is in common form, and is 
similar to that in

Imperial Marine Insurance Company v. Fire In 
surance Corporation Limited, 40 L. T. Bep. N. S. 
106 ; 4 C. P. Div. 166 ;

UzieUi v. Boston Marine Insurance Company, 5 
Asp. Mar. Law Cas. 405 ; 52 L. T. Bep. N. S. 789 : 
15 Q. B. Div. 11.

The words of the clause are not pay “  when ”

payment is made thereon, but “  as ”  may be paid 
thereon. The intention to be gathered from 
them is, that the terms of the original policy were 
to be incorporated in the policy of re-insurance. 
They point to a basis on which the payment is to 
be made. An insurer is not, I  submit, to be 
driven into bankruptcy merely because the 
persons with whom he has effected a policy of 
re-insurance refuse to pay him until he has paid 
the claim on the original policy. There is nothing 
in the re-insurance policy which excuses the re
insurers from paying. The object of the clause 
was not to lim it the rights of the insurer, but 
to impose a liab ility  on the re-insurer. He also 
referred to

Marten v. Munich Assurance Company Limited 
(before Mathew, J., 1st June 1891, unreported);

McArthur on Marine Insurance, p. 279.
Hastings, Q.C. and Bowden for the Eddystone 

Company.—The contract of re-insurance is, we 
submit, one of indemnity only, viz., that the 
Eddystone Company should pay the Western 
Company such a sum as might be paid on the 
latter’s policy, and the object of the clause in 
question was to lim it the liab ility  of the Eddy
stone Company to such a sum as the Western 
Company might actually and in  fact pay on 
their policy ; in other words, the payment by the 
Western Company was to be regarded as a condi
tion precedent to their recovering anything 
against the Eddystone Company'. I t  would be 
manifestly unjust that a person who has entered 
into a contract to pay half of what should be 
paid by another should be called upon to pay his 
half notwithstanding the other has paid nothing.

Walton replied. Cur. adv. vult.
Feb. 27. — Stir lin g , J. stated the facts and 

the contentions on either side as appearing in 
the statement of facts, and continued: — The 
words “  to pay as may be paid thereon ”  do 
not stand in  strict grammatical connection with 
those which immediately precede, but the effect 
of them is to impose an obligation as to payment 
on the re-insurers. The contention on behalf 
of the liquidator of the Eddystone Company 
comes to this—that those words make payment of 
the re-insured a condition precedent to payment 
by the re-insurer. Now, a main object of re
insurance is to relieve the re-insured from a 
portion of the risk previously undertaken by him, 
and the result of giving effect to the liquidator’s 
contention would be, that before the re-insured 
obtains the benefit of his re-insurance he must 
himself have paid on the original insurance, even 
though bankruptcy might be the result. I  th ink 
that this could not be intended, and that such a 
construction ought not to be put on the language 
of the policy unless i t  is clearly called for. In  
my opinion the words do not clearly require to be 
so construed. They would be satisfied if  they 
were held to amount simply to this, that the pay
ment to be made on the re-insurance policy is to 
be regulated by that to be made on the original 
policy of insurance. I  am fortified in this view 
by the observations of Mathew, J. in the unre
ported case of Marten v. Munich Assurance Com
pany Limited (ubi sup.), w ith the shorthand notes 
of which I  have been furnished. The contention 
of the liquidator of the Western Oompuny must 
accordingly prevail; and I  hold that payment by
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his company is not a condition precedent to his 
recovering against the Eddystone Company.

Solicitors for the Western Company, Waltons, 
Johnson, Bubb, and Whatton.

Solicitor for the Eddystone Company, Or. i l .  
Cart hew. ___

QUEEN’S BENCH DIVISION.
Thursday, Jan. 21, 1892.

(Before L aw-range and W eig h t , JJ.)
T indle v. D avison, (a)

Merchant Shipping Act 1854 (17 & 18 Viet. c. 104),
8. 167—Discharged seaman—Right to compensa- 
tion.

The pla intiff entered into and signed a n  agreement 
with a shipowner, by which he engaged to sai ct 
a monthly rate of ivages, “  on a voyage from  
Sunderland to Bilbao, or any port or ports, place 
or places within the limits of 73 degrees N. Lati
tude and 60 degrees S. latitude, trading to and 
fro  i f  required, and bach to a final port of a is- 
charge in the United Kingdom. rlhe term oj 
employment may be fo r any period not exceeding 
sis months.” The voyage terminated in  twenty- 
one days, when, the vessel having returned to 
Sunderland, the p la in tiff was discharged.

Meld (reversing the decision of the magistrates), that, 
under the circumstances stated, there was no ev}~ 
dence of impi oper discharge entitling the plaintiff 
to claim compensation under sect. 167 of the 
Merchant Shipping Act 1854. The true meaning 
of that section is that, when a man has been im
properly discharged, lie is to have due compensa
tion up to a month’s ivages in  lieu of his right of 
action, unless he has earned a month’s wages, in 
which case the section does not apply.

T his was an appeal, by way of special case, stated 
hy Ralph Milbanke Hudson and George Clifton 
Pecket, two of Her Majesty’s justices of the peace 
acting in and for the county borough of Sunder
land. The facts and the material portions of the 
agreement aro set out in the special case, which 
is in the following terms:— , .

1. On the 18th Sept. 1891 the appellant plain
tiff, and the respondent defendant, w ith their 
respective solicitors, appeared before us on a 
summons under the Merchant Shipping Act 
1854 (17 & 18 Viet. c. 104), issued on the com
plaint of the plaintiff, wherein it  was alleged that 
be had been hired (o serve in the British ship or 
vessel Galveston as a seaman, at and for certain 
wages, and that he had duly performed his 
service and hiring, and that, although wages 
the amount of 71. were then justly due and owing 
to him for his services, the defendant neglec 
and refused to pay him the same, contrary to the 
statute in such case made and provided.

2. The facts laid before us, and taken as 
mutually admitted, were as follows: On the 
21st Aug. 1891 the plaintiff was engaged as a 
seaman by the defendant, the master of the steam
ship Galveston, under written articles ot agree
ment, made in accordance with the 157th section 
of the before-mentioned Act, at and tor t  le wage 
of 41. 15a. per calendar month. The agreement 
contained the following conditions :

On a voyago from Sunderland to Bilbao and for any 
port or ports, place or places within the 1™'* ,
degrees north latitude and sixty degrees south la titude,

VOL. V II., N. S.
"no Reported hy HiNUY L eigh, Esq., Barrister-at-L&w.

trading to and fro, if  required, and back to a final port of 
discharge in the United Kingdom. The term of employ
ment may be for any period not exceeding six months.

3. The respondent entered upon his employ
ment upon the Galveston on the 23rd Aug. 1891, 
on which date she left Sunderland for Bilbao, 
where, after discharging outward cargo, she 
loaded homeward cargo, and returned to Sunder
land to discharge the same, at which latter port 
the arrived on Saturday, the 12th Sept. 1891. 
The defendant, treating the engagement of his 
crew (including the plaintiff) as having termi
nated with such arrival in Sunderland informed 
the whole crew (including the plaintiff), when the 
vessel had been safely moored, that no further 
service was required of them, and appointed to 
pay the crew off before the Superintendent of 
Mercantile Marine on Monday, the 14th Sept. 
1891. No further service was rendered by tne

plaintiff^ statutory account of wages delivered by 
the defendant to the plaintiff, showed the date 
when the wages began to he the 23rd Aug. 1891, 
the date when the wages ceased to be the 12th 
Sept. 1891, and the total period of employment to 
be twenty-one days; the earnings to be, wages a 
U  158. per month, 3/.. 6s. 6 i.-a n d .th e  total 
deductions amounting to 21. 10s., leaving a final 
balance of 16s. U . due to the plamtiff and that 
amount was tendered by the defendant to the 
plaintiff at the said Mercantile Marine Office, on 
Monday, the 14th Sept. 1 8 9 1 , but the plaintiff 
refused to accept payment thereof and to sag 
the statutory release, alleging that a 
amount was due to him, and that he would accept 
21. 5s. the balance of one month s wages.

5. On these facts the plaintiff s solicitor con
tended that, although he had only been permitted 
to serve twenty-one days under the before 
mentioned agreement, yet he was entitled under 
the 167th section of the Merchant bLppmg A  
1854 to compensation not exceeding one, °
wages, lie having been discharged without any 
fault on his part justifying such discharge, and, 
as was admitted by the defendants solicitor,
without his consent. ., , ,

6 The defendant’s solicitor, on the other hand, 
contended that the engagement was not a monthly 
one or for a month at least, but for a voyage at a 
monthly rate of wages to be calculated with 
regard to the actual duration of the said voyage 
only; that the voyage intended by the said 
articles of agreement was not necessarily (but only 
at the option of the defendant) to extend to any 
other port or ports than Bilbao, and that, whether 
the vessel returned with cargo to the United 
Kingdom direct from Bilbao, or after trading to 
any other foreign port or ports, the engagement 
of the plaintiff expired on such return, that the 
section above cited referred only to the unjusti
fiable and premature discharge or dismissal of a 
seaman, either before the commencement of or 
during the voyage or period contemplated by the 
engagement, and consequently i t  had no applica
tion to the present case, where i t  was contended 
that his engagement had come, lawfully and by 
virtue of the articles of agreement, to an end on 
the 12th Sept. 1891, when the vessel arrived in 
Sunderland to discharge her cargo.

7. We held, that the pla intiff having been 
discharged before one month’s wages were earned, 
and without fault on his part justifying such

Z
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discharge, and without his consent, was entitled 
to compensation under sect. 167 of the Act above 
cited, and we awarded payment by the defendant 
to him of the sum of 2i. 10s. as such compensation, 
being 2L 5s. balance of a month’s wages, and 5s. 
for not having been duly paid, together with 
17s. 6d. costs.

8. We were asked by the defendant to state this 
case for the opinion of the court on the following 
po in t: Was the defendant under the hereinbefore 
cited agreement, entitled to discharge the plaintiff 
and pay him wages for the period of actual service 
only; or was the plaintiff entitled to compensation 
under the 167th section of the hereinbefore cited 
statute, for having been thus discharged P

The agreement was under the provisions of 
sect. 149 of the Merchant Shipping Act 1854 
(17 & 18 Viet. c. 104) by which the master of 
every foreign-going ship is bound to enter iDto 
an agreement with every seaman whom he 
carries to sea from any port of the United K ing
dom as one of his crew, and, among other things, 
the agreement must contain particulars of “  the 
nature, and as far as practicable the duration, of 
the intended voyage or engagement.”  By 
sect. 167:

Any seaman who has signed an agreement, and is 
afterwards discharged before the commencement of the 
voyage, or before one month’s wages are earned, w ith
out fault on his part justifying such discharge, and 
without his consent, shall be entitled to receive from the 
master or owner, in  addition to any wages he may have 
earned, due compensation for the damage thereby caused 
to him, not exceeding one month’s wages, and may, on 
adducing such evidence as the court heariug the oase 
deems satisfactory of his having been so improperly 
discharged as aforesaid, reoover such compensation as if 
i t  were wages duly earned.

By sect. 188 of the same statute :
Any seaman or apprentice, or any person duly autho

rised on his behalf, may sue in a summary manner, 
before any two justices of the peace aoting in or near to 
the place at which the service has terminated, or at 
which the seaman or apprentice has been discharged, or 
at which any person upon whom the claim is made is or 
resides . . . for any amount of wages due to such 
seaman or apprentice, not exceeding 501. over and above 
the costs of any proceeding for the recovery thereof, so 
soon as the same beoomes payable ; and every order 
made by such justices . . .  in the matter shall be 
final.

By virtue of sect. 187 the seaman is enabled to 
sue in the same manner for damages for delay in 
payment, in case the master or owner neglects or 
refuses to make payment in the manner pre
scribed by the section without sufficient cause, 
the damages being

A sum not exceeding the amount of two days pay for 
each of the days not exceeding ten days during which 
payment is delayed beyond the respective periods afore
said, and such sum shall be recoverable as wages.

The Merchant Shipping Act 1873 (36 & 37 Viet, 
c. 85), sect. 7, enacts th a t:

Any agreement with a seaman made under section one 
hundred and forty-nine of the Merchant Shipping Act 
1854 may, instead of stating the nature and duration of 
the intended voyage or engagement, as by that section 
required, state the maximum period of the voyage or 
engagement, and the plaoes or parts of the world (if 
any) to which the voyage or engagement is not to 
extend.

Temperley appeared for the defendant appeal
ing from the decision of the magistrate.—Sect. 
167 of the statute of 1854 only goes to the 
remedy in case of improper discharge ; i t  does 
not extend to introduce a time-minimum of a

month into the employment of a seaman. The 
agreement was fa ithfully carried out, the voyage 
was over, and the plaintiff was properly dis
charged, and he can have no claim beyond the 
amount which has been already tendered to 
him.

Sc.ott Fox for the respondent plaintiff.—In 
point of fact this agreement is a hiring for a 
month, and i t  contemplates monthly wages. This 
is the kind of agreement to which sect. 167 was 
intended to apply, and though the seaman should 
be discharged at a day’s notice, he would be 
entitled to a month’s wages. I f  he was discharged 
before the voyage commenced he would be entitled 
to compensation, even though he might be only 
engaged for a week. Sect. 167 is intended to 
add to the seaman’s rights, and is for the protec
tion of seamen entering into uncertain agree
ments. This agreement contemplates a duration 
of at least a month, and the pla intiff had a right 
to earn a month’s wages. He must be discharged 
for bis own fault or by his own consent, otherwise 
he would be improperly discharged, and might 
sue for compensation in a summary way. 
[W right , J.—He must be discharged before the 
commencement of the voyage, or before a month 
or such less period as he was engaged for,] I t  
was possible for him under this agreement to 
earn a month’s wages.

L awrance, J.—This kind of case must occur 
every day—almost, indeed, every hour. The ques
tion for us to decide is on this agreement one 
between a shipowner and a sailor for sailing 
between Sunderland and Bilbao. I t  was entered 
into by both parties, and under it  the defendant, 
the shipowner, had a right, if  he chose, of voyag
ing to and fro, or of extending the voyage to six 
months. As a matter of fact the voyage termi
nated in twenty-one days. The wages were 
calculated at so much per month, and it  was con
tended on behalf of the plaintiff, the sailor, that 
sect. 167 of the Merchant Shipping Act of 1854 
entitled him to at least a month’s wages, and that, 
having been discharged before he had earne 1 a 
month’s wages, he was entitled to compensation. 
Now, that section says that, “ any seaman who 
has signed an agreement and is afterwards dis
charged before the commencement of the voyage, 
or before one month’s wages are earned without 
fault on his part justify ing such discharge and 
without his consent,”  shall be entitled to com
pensation not exceeding a month’s wages, and 
“  on adducing such evidence as the court hearing 
the case deems satisfactory of his having been 
so improperly discharged as aforesaid, may 
recover such compensation as i f  i t  were wages 
duly earned.”  The meaning of that is that, in 
order to raise a claim such as this in the present 
case, i t  is necessary to show that the sailor was 
improperly discharged, as far as the section is 
concerned—that is, as far as the contract is con
cerned. According to this contract the engage
ment might last fourteen days, i t  might last six 
months ; but, at the conclusion of the voyage, the 
contract was at an end. In  my opinion, there
fore, our judgment ought to be for the defendant, 
the shipowner.

W r ig h t , J.—I  am of the same opinion. The 
agreement was for a voyage which might be for 
six months, but which might be, and as a matter 
of fact was, completed in twenty-one days. I
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express no opinion on the agreement by itself as 
to the rate of wages mentioned in the schedu e 
to the Act. I t  is possible that evidence of custom 
might be given on either side as to that, and we 
leave it  open. The question here is, assuming 
that the pla intiff was employed under an agree
ment which has come to an end, what is the ettect 
of sect. 167 ? Is it  that he is entitled to a 
month’s wages P I  cannot agree that that is so. 
The section requires evidence of his having een 
improperly discharged, and there is no such evi 
dence here. The meaning of the section is tna , 
when a seaman is improperly discharged, he is o 
have due compensation up to a month s wages 1 
lieu of his r igh t of action, unless he has earned a 
month’s wages, in which case the section does no 
apply.

Judgment fo r the defendant, allowing his 
appeal.

Solicitor for the plaintiff, Bentham, Sunder- 
land. ,

Solicitors for the defendant, Botterell and Roche, 
Sunderland and London.

Monday, March 21, 1892.
(Before D enman and Sm it h , JJ.)

Chalmers v . Scopenich. (a)
Foreign ship—Overlooking—Order fo r detention 

Refusal to comply with order—Liability o/ mas er 
—Jurisdiction—Merchant Shipping Ac 
(39 & 40 Viet. c. 80), 88. 13, 34, 37.

I t  is provided by the Merchant Shipping Act 1876,
*. 13, that where a foreign ship has taken on 
board a ll or any part of her cargo at a P°f 
the United Kingdom, and is, whilst, at that pori 
unsafe by reason of overloading, the prov 
of this Act with reference to the detention J 
ships shall apply to that foreign ship as i f  sue 
were a British ship; and by sect. 34, t a j  
ship after such detention proceeds to sea bej or 
released by competent authority, the mas j  
the ship shall be liable to a penalty.

I t  is also provided by sect. 37, that w.ien n.at 
has been made to appear to Her Majesy 
the Government of any foreign State is 
that any of the provisions of the M 
Shipping Acts 1854 to 1876 shall app y , 
ships of such State, Her Majesty may y 
in  Council declare that such of th P
visions as are in such Order specif

Hell, that there was power to detain a onof
on the ground that s h e  was unsafe J 
being overloaded, although the prouiw /  ^
Merchant Shipping Acts with f  ^
detaining vessels fo r such a, reason i 
applied by an Order in  Council to , P 
the State to which such ship belonged^

T his was a case stated fo r  the opinion o f the
court by the stipendiary magistrate of Cardin,
upon the application of H e r M ajesty
Trade in the matter of a summons issued on the
application of the Board of Trade against Captain
Scopenich, master of the A us tria n  steam .
San Guisto, for an alleged contravention of sects. 
13 and 34 of the Merchant Shipping Act 187», 
namely, for that being master of a foreign sh p,

(a) Reported by W. H. HORSFALL, Esq ., Barrister-at-Law.

to wit, the Austrian vessel the San Guisto, which 
had taken on board her cargo at a port m the 
United Kingdon, namely, at Penarth, in the port 
of Cardiff, he at Penarth aforesaid, on the 2ora 
Oct. last, after service upon him of notice of 
detention of his vessel by the Board of Trade 
for being unsafe by reason of overloading, did 
proceed to sea before his said vessel was released 
by competent authority.

The case was stated as follows :—
1 On the 12th Feb. the summons above 

referred to, came on for hearing before me at the 
Cardiff Police-court.

2 The solicitor for the prosecution, appearing 
on behalf of the Board of Trade, stated that he 
should prove in support of the summons that the 
San Guisto was an Austrian vessel classed at 
Lloyds; that in October last a cargo of coal was 
shipped on board of her at a port in  the United 
Kingdom, namely, Cardiff, and she, on the 23rd 
Oct last, was observed by the surveyors of the 
Board of Trade to be then unsafe by reason of 
overloading; that an officer of the Board of 
Trade, duly empowered to do so, thereupon made 
a detention order conformably with the provisions 
of the said A c t; that a notice of such detention 
order was duly served upon the defendant, and 
also upon the consul of his vessel’s country, 
namely, the Austrian Consul of CardifE; that the 
defendant declined to comply with such deten
tion order, and sailed away to sea, forcing on 
shore the officer of Her Majestys’ Customs, who 
had served the detaining order and who was on 
board his vessel.

3. The solicitor representing the defendant, 
after the opening statement of the solicitor 
appearing for the Board of Trade, and before 
evidence was called, submitted as a matter of law 
that, in  addition to the above, i t  was necessary as 
a part of the case for the prosecution, conformably 
with the provisions in sects. 37 and 38 of the Mer
chant Shipping Act of 1876, also to prove an 
Order in Council making the provisions of sects. 
13 and 34 of the Merchant Shipping Act of 1876 
applicable to Austrian vessels. He contended 
that the provisions of the Merchant Shipping 
Act of 1876 as to overloading do not apply to the 
vessels of a foreign State, unless by an Order 
in Council they have been made applicable 
thereto.

4. I  held that the existence of an Order in 
Council making the provisions of sects. 13 and 
34 of the Merchant Shipping Act of 1876 
applicable to Austrian vessels was essential to 
the case for the prosecution.

5. The solicitor representing the Board of 
Trade submitted that an Order in Council made 
under sect. 37 of the Merchant Shipping Act 
1876 was not an essential condition precedent to 
the application of sects. 13 and 34 of the said Act 
to foreign vessels, and admitted that such an 
order had not been made applicable to Austrian 
vessels.

6. I  thereupon dismissed the summons issued 
against the defendant.

The question for the courtis, whether an Order 
in  Council is necessary to make the provisions of 
sects. 13 and 34 of the said Act applicable to 
foreign vessels. T. W . L ew is .

The Merchant Shipping Act 1876 (39 & 40 Yict. 
c. 80) provides by sects. 4 to 12 for the detention
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of British ships about to proceed to sea in an 
unseaworthy condition ; and also enacts as 
follows:

Sect. 13. Where a foreign ship has taken on board all 
or any part of her cargo at a port in the United Kingdom, 
and is whilst at that port unsafe by reason of over
loading or improper loading, the provisions of this Act 
with respect to the detention of ships shall apply to 
that foreign ship as if  she were a British ship. . . .

Sect. 34. Where under the Merchant Shipping Acts 
1854 to 1876, or any of them, a ship is authorised or 
ordered to be detained, any commissioned officer on fu ll 
pay in the naval or m ilitary service of Her Majesty, or 
any officer of the Board of Trade or Customs, or any 
B ritish consular officer, may detain the ship, and if  the 
ship after such detention, or after service on the master 
of any notice of or order for such detention, proceeds to 
sea before i t  is released by competent authority, the 
master of the ship, and also the owner, and any person 
who sends the ship to sea, if  such owner or person be 
party or privy to the offence, shall forfeit and pay to 
Her Majesty a penalty not exceeding one hundred 
pounds.

Sect. 37. Whenever i t  has been made to appear to 
Her Majesty that the Government of any foreign State 
is desirous that any of the provisions of the Merchant 
Shipping Acts 1854 to 1876, or of any Act hereafter to be 
passed amending the same, shall apply to the ships of 
such State, Her Majesty may by Order in Council declare 
that such of the said provisions as are in such Order 
specified shall (subject to the limitations, i f  any, con
tained in the Order) apply. . . .

Barnes, Q.C. (with him Bailees) for the defen
dant.—The stipendiary magistrate did not hear 
and determine the complaint against the defen
dant, and therefore i t  was not competent for him 
to state a case for the opinion of the cou rt; a 
mandamus to the magistrate to hear and deter
mine the case should ha ve been applied fo r :

Wakefield Local Board v. West Riding Railwcy 
Company, 12 Jur. N. S. 936;

M uir v. Hore, 37 L. T. Bep. N. S. 315; 47 L. J. 17, 
M. C.

[The Court held that i t  was competent for the 
magistrate to state a case upon the point of law 
raised before him.]

Sir B. E. Webster, A.-G. (with him Sutton), for 
the prosecution.—I t  is submitted that the magis
trate was wrong in deciding that it  was necessary 
to show that the provisions of the Merchant 
Shipping Act 1876 had been applied to Austrian 
ships by an Order in Council. TV hen a foreign ship 
comes into territoria l waters she is subject to 
the laws of this country in the same manner as a 
foreign subject is who comes to this country. 
[S m it h , J. referred to The Farlement Beige, 42 
L. T. Rep. N. S. 273; 4 Asp. Mar. Law Cas. 
234; 5 P. Div. 219.] I t  was held in that case 
that there was no power to seize the vessel 
in a suit in  rem to recover redress for a 
collision because the vessel belonged to the sove
reign of a foreign State, but i t  was not 
suggested that she was exempt on any other 
ground. Foreign vessels belonging to private 
owners are constantly being seized in this 
country. The provision of sect. 13 specifically 
states that a foreign ship may be detained in the 
same manner as a British ship for overloading; 
sect. 37 does not apply at all to the question of 
overloading, but is intended to apply to foreign 
ships the other provisions of the Merchant Ship
ping Acts, such as the enactments with reference 
to the food and medicine to be provided for 
sailors, or the marking of the load-line on a vessel. 
By the Merchant Shipping Act 1890 (53 Yict. c. 
9), sect. 4, i t  is enacted that if  the laws of a foreign

State, w ith respect to overloading, are equally 
effective with the provisions of the Merchant 
Shipping Acts, and if  a vessel of that State has 
complied with such laws, then she shall not be 
detained for not complying with the Merchant 
Shipping Acts.

Bailees (with him Barnes, Q.C.) for the defen
dant.—There is a distinction drawn in the Act 
between the case of a British ship and that of a 
foreign ship, and the penalty under sect. 34 can 
only be inflicted upon the master or owner of a 
British ship; there is no mention of a foreign ship 
in that section. Before the Act can bo applied 
to a foreign ship there must be an Order in 
Council under sect. 37 ; and i f  such an order is 
made a foreign ship can only be detained under 
sect. 13, and no further proceedings taken.

D enman, J.—In  this case the stipendiary magis
trate has put a construction upon this Act that I  
do not think it was intended to bear. I t  appears 
that an Austrian vessel was detained under the 
provisions of sects. 13 and 34 of the Merchant Ship
ping Act 1876, but the magistrate has hold that 
he had no jurisdiction to put in  force the provi
sions of sect. 34 against the master of the vessel, 
because no Order in Council has been issued apply
ing the provisions of this Act to Austrian vessels. 
Now, this Act was passed for the special pur
pose of dealing with unseaworthy ships, and that 
part of i t  which commences at sect. 4 is headed, 
“ Unseaworthy ships ; ”  then sect. 6 provides for 
cases of overloading in the case of a British 
vessel, and enacts that where a British ship 
being in any port of the United Kingdom is by 
reason of overloading, or improper loading, unfit 
to proceed to sea without serious danger to 
human life, having regard to the nature of the 
service for which she is intended, any such ship 
may be provisionally detained for the purpose of 
being surveyed; then there follow a number of 
special provisions applicable to British ships, and 
until sect. 13 I  th ink the sections all apply to 
British ships only, and have nothing necessarily 
to do with foreign ships. But sect. 13 enacts 
that where a foreign ship has taken on board all 
or any part of her cargo at a port in the United 
Kingdom, and is, whilst at that port, unsafe by 
reason of overloading or improper loading, the 
provisions of this Act w ith respect to the deten
tion of ships shall apply to that foreign ship as 
i f  she were a British ship. I t  is essential there
fore that, before a foreign ship can be detained, 
she must have taken the whole or part of her 
cargo on board at a port in the United Kingdom, 
and be unsafe by reason of overloading or im
proper loading at that port. We must assume, 
then, in this case that the ship was overloaded 
and not fit to go to sea, and that she had taken 
her cargo on board at this port. Then sect. 34 
enacts that where under the Merchant Shipping 
Acts 1854 to 1876, or any of them, a ship is 
authorised or ordered to be detained, any officer 
of the Board of Trade or Customs, or any British 
consular officer, may detain the ship, and if  the 
ship, after such detention, or after service on the 
master of any notice of or order for such deten
tion, proceeds to sea before i t  is released by 
competent authority, the master of the ship shall 
forfeit and pay to Her Majesty a penalty not 
exceeding one hundred pounds. I  do not myself 
see why the above section should not apply to
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foreign ships. I t  has been said, that i t  would be 
a great hardship to a foreigner to trea 1 
such a manner; but I  th ink at as no greater 
hardship to order a foreigner not to send a ship 
to sea in a dangerous condition than toma 
amenable to the criminal and mumcipa *
this country when he is within the juris ic
such laws,* and it  seems to me that there 
nothing in the above section that is con 
the general principles of law. ihere is fc
in this section to prevent it  applying eq y 
both British and foreign ships.

But it  lias been contended, on behalf of the 
defendant, that the magistrate was rig 1 .,
missing this summons, because sect. • 1- „
that whenever it  lias been made to appeal 
Majesty that the Government ot any foreign bU e 
is desirous that any of the provisions 
Merchant Shipping Acts 1 8 5 4  to 1876, or o A  ,] 
hereafter to be passed amending the sa > 
apply to the ships of such State Her Majesty 
may by Order in Council declare that such> of t 
said provisions as are in such orde 'R  g ;u 
shall apply. Now, there are many pi , .
this and earlier Acts relating to merchant ship
ping, such as those which deal with the q 
of load-lines or signals and other matter, 
description, which are not so comp re *
the provision with which we are now dealing, ana 
it  is possible to construe sect. 37 as app y 8 
those matters. The intention of t e 
clearly to give that same safeguard t P 
sailing from a British port in a foreign s p 
they would have if sailing in a British ship, t  
seems to me, therefore, that there wa. 1 
under sect. 13 for the officer of the Board
Trade to detain this vessel, and that the magis
trate was wrong in holding that it  wasi n ; " J 
to prove that an Order in Council h . , •
that this provision applied to Austrian P • 
The case must therefore he remitted bac 
magistrate to he heard upon its merits.

Sm it h , J.—I  am also of opinion that the magw- 
trate was wrong, and that sect. 3 , e
chant Shipping Act 1876 can he P any
against the master of a foreign ship 
Order in Council having been issued under sect 
37 applying the provisions of that nuestioii 
of that State to which the sBlP * M1876 is 
belongs. I t  seems to me that the 0f
quite clear ; sects. 4 to 12 deal with t 
British ships to sea in an unseawor y  ̂ r itLsh 
and each of those sections P!ê tl0“ T,a raDb 0f 
ships”  until we reach the th ird  p g P ,  
sect. 11, where the word “ Britis nurtof the 
and therefore, as i t  seems to me, 11 P spipS. 
section applies to foreign as well a® . [
Then sect! 13 provides for the det® " b°;n^ 
foreign ship if  i t  is unsafe by reason of being 
overloaded or improperly loaded, an con.
that the Attorney-General is rig  •
struction that he put upon , - A
then it  is said that you must .read into that 
section the provisions contained in . - gect_
contention is, in my judgment, wrong.
37 of the Act of 1876 is taken from the Merchant 
Shipping Act 1873, and at the time that Act was 
passed Caere was no power to 
vessels. I t  seems to me that there i 
power under sect. 13 of the Act o » secb_
foreign vessels, and that the prov

34 can bo enforced against the master of any 
foreign vessel. Strong corroboration of the
in ten tion  of the Leg is la ture  is to be found in  the
Merchant Shipping Act 1890 (o3 Yict. c. 90), 
which provides, by sect. 4, that when the laws 
and regulations of a foreign State as to over
loading and improper loading are equally effective 
with the provisions of the Merchant Shipping 
Acts with respect thereto, i t  shall be lawiul tor 
Her Majesty by Order in Council to direct that, 
on proof of a ship of that State having complied 
with those laws and regulations, she shall net be 
liable to detention for non-compliance with the 
provisions of the Merchant Shipping Acts. I  hat 
section clearly shows that it  was considered that 
a foreign vessel could be detained under the pro
visions of the Act of 1876. Case remitted.

Solicitor for the prosecution, The Solicitor to
the Board of Trade.

Solicitors for the defendant, Turnbull. Tilley, 
and Mousir, for Ingledew and Ilees, Cardiff.

PROBATE, DIVORCE, AND AD M IR ALTY 
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
Friday, Nov. 13,1891.

(Before the P resident, assisted by T r in ity  
v M asters.)

T he D w ina . (a)
Salvage— Negligence—Collis ion-In jury to salved

ship-Veduction of award.
W h e n  salvors, whilst rendering the services, by want 

of skill, brought their ship into collision with the 
salved ’ship, arid did her damage amounting to 
about 4007., the Court, in  awarding salvage, de
ducted such sum from the award.

Tims was a salvage action by the owners, master, 
and crew of th i  steamship Neva against the 
steamship Dwina, her cargo and freight.

The services consisted in towing the Dunna 
from the neighbourhood of Sandbammer L igh t
house, on the Swedish coast, into Copenhagen 
Roads The services lasted from about 8.45 a.m. 
on the 20tli Aug. 1891, to about 8 p.m. on 
the same day. The towage was about sixty

m When the Neva first came up to the Dwina the 
ropes were passed by the Neva’s jo lly  boat, and 
towing commenced about 10.30 a.m. About mid- 
day the tow-rope parted, and the Neva, instead ot 
launching her boat as before, manoeuvred close 
to the Dwina and threw her a  ̂heaving line, 
but the hawser again parted. The Neva was 
then manoeuvred on to the weather side ot 
the Dwina, but, as she got near to the Dwina, 
she was set by the wind and sea on to the 
Dwina, and did damage to her estimated at 
about 4001.

The defendants counter-claimed in respect of 
this collision. The counter-claim, so far as is 
material, was as follows

7 The defendants say they have suffered damage 
faom the collision which occurred between the Neva and 
the Dwina, which collision was only caused by the 
negligence and bad navigation of the Neva by the plain
tiffs or some of them. _____________

(a) Reported by Butler Aspixall, Esq , Burrister-at-Law.
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8. W hilst the Dwina was lying disabled and the Neva 
was attempting to take her in tow, the latter vessel, 
Instead of establishing communication by a boat or care
fu lly  approaching so near as to heave a line on board, 
did, whilst the sea was smooth and there was litt le  or no 
wind, cross the bows of the Dwina, and so manœuvre 
as, instead of passing at a safe and reasonable distance, 
to strike the stem of the Dwina w ith her starboard side 
with such violence as to carry away the stem and do a 
great deal of in jury to her bows on both sides, and 
caused her considerable delay to get the same repaired.

9. The defendants claim damages for the injuries they 
have sustained in consequence of the said collision ; a 
reference to the registrar assisted by merchants to 
ascertain the amount of the same, and that the payment 
of any sum whioh the court may deem to be due to the 
plaintiffs in respect of their salvage services may be 
allowed in account by the registrar and merchants in  
ascertaining the said damages, but not otherwise paid 
to the plaintiffs.

The value of the salved property was in all 
15,000/.

Sir Charles Hall, Q.C. and L. E. Pyke for the 
salvors.—The services have been very beneficial 
to the defendants, and are therefore deserving of 
considerable reward. The collision was unavoid
able. Even i f  the plaintiffs did not perform 
the manœuvre which led to the collision in 
the best possible way, the court ought to take 
a lenient view and exonerate the salvors from 
blame :

The Cheerful, h i L. T. Rep. N. S. 56 ; 11 P. Div. 3 j 
5 Asp. Mar. Law Cas. 525 ;

Kennedy’s C ivil Salvage, p. 127.
Sir Walter Phillimore and Dr. Raikes, for the 

defendants, contra.—The amount of the award 
ought to be reduced by the amount of damage 
sustained by the Dwina. The collision was 
occasioned by the negligence of the salvors, 
which, under the circumstances, was inexcusable.

Sir Charles Hall, Q.C. in reply.
The P eesident. — I  have consulted with the 

Elder Brethren, and I  find that their view agrees 
with mine, viz., that, although I  might have had 
some hesitation in pronouncing a decree which 
would render the salvors liable for the damage to 
the Dwina and disentitle them to salvage remune
ration, I  nevertheless think that there was in the 
performance of this service a want of skill and 
care which cannot be altogether excused. This 
does not depend entirely upon the collision, for it  
is clear that the Neva got into a position into 
which she ought never to have been allowed 
to get, and the hawser ought to have been cast 
off long before i t  got under the Dwina. The 
manœuvres of the Neva were therefore not skil
ful, and I  th ink the master of the Neva did wrong 
in  not establishing communication between his 
vessel and the Dwina by means of a boat as he 
had done before with the jo lly  boat and two men. 
Instead of that, the master of the Neva chose to 
adopt the course of starting from the port 
quarter of the Dwina and crossing her bows with 
the object of throwing the heaving lipe as he was 
going by, the suggested advantage being that 
from the position he was trying to get into he 
could throw the line with the wind instead of 
against it. He was warned that i t  was possible 
his ship might collide with the Dwina. He then 
put his engines fu ll speed astern, and then 
attempted a similar manœuvre with the result 
that a collision took place. I  am advised by the 
Elder Brethren that, the wind being as it  was, it  
was an unseamanlike manœuvre and ought not to

have been attempted. The result of this unsea
manlike manœuvre was damage costing 400Ï. as 
well as certain delay to the Dwina. I  do not 
intend to refer the question of the amount of this 
damage to the registrar and merchants, because 
I  th ink i t  would needlessly add to the expense, 
and I  am therefore going to form my estimate of 
the amount, though perhaps i t  may not be a very 
exact one. I f  these services had been skilfu lly 
performed, having regard to the fact that no 
danger was necessarily incurred, and having 
regard to the state of the weather, I  should have 
given 800/. ; but taking all the circumstances 
into consideration w ith reference to the damages 
arising out of the collision, I  shall deduct the 
sum of 400/. and award 400/.

W. Raikes, for the defendants, applied for the 
costs of the counter-claim.

The Peesident.—No; the finding is not that 
there was negligence, but that there was such 
want of skill as to diminish the amount of 
salvage. The award w ill be 400/., with costs.

Solicitors for the plaintiffs, Rollit and Sons.
Solicitors for the defendants, Pritchard and 

Sons.

Monday, Nov. 23,1891.
(Before the Right Hon. Sir Chaeles B utt and 

J eune, J.)
T h e  E d e n , (a)

County Courts Admiralty Jurisdiction—Appeal— 
Amount recovered—County Courts Admiralty 
Jurisdiction Act 1868 (31 & 32 Viet. c. 71), s. 31 
—County Courts Act 1888 (51 & 52 Viet. c. 43), 
s. 120.

Sect. 120 of the County Courts Act 1888, which 
gives a right of appeal on points of law, and 
rejection or admission of evidence where the 
amount claimed exceeds 20/., applies to County 
Court Admiralty appeals, and hence a pla intiff 
in an action on the Admiralty side who claims 
more than 20/. and recovers only Is. as nominal 
damages may appeal to the High Court notwith
standing the specific provisions of sect. 31 of the 
County Courts Admiralty Jurisdiction Act 1868. 

T his was an appeal by the plaintiffs in an action 
for breach of charter-party from a decision of the 
judge of the County Court at Durham. The 
plaintiffs, who were shipowners, sued the defen
dants to recover 67/. 2s. 6d., the plaintiffs alleging 
that the defendants wrongfully cancelled a charter- 
party entered into between the plaintiffs and 
defendants. The judge gave judgment for the 
plaintiffs, but only gave them nominal damages 
of Is. and costs.

On the appeal coming on the defendants took 
the preliminary objection that there was no 
appeal.

County Courts Adm iralty Jurisdiction Act 
1868 (31 & 32 Viet. c. 71):

Sect. 31. No appeal shall be allowed unless the 
amount decreed or ordered to be due exceeds the sum 
of oOl.

County Courts Act 1888 (51 & 52 Viet. c. 43): 
Sect. 120. If  any party in any action or matter shall 

be dissatisfied with the determination or direction of 
the judge in point of law or equity, or upon the admis
sion or rejection of any evidence, the party aggrieved by
{ a )  Reported by J. P. Aspinali, and Butleb ASPINALL, EsqrB.,

Barr'ntei s-it-Law.
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the judgment, direction, decision, or order of this judge 
may appeal from the siime to the High Court m such 
manner and subject to such conditions a®, maJ  
the time being provided by the rules of the P 
Court regulating the procedure on appeals from “ J ,, 
courts to the High Court. Provided always, that there 
shall be no appeal in  any action of contract or tort 
other than an action of ejectment, or an ac^10“ ,,, t 
the title  to any corporeal or incorporeal here» 
shall have come in question, where the debt S
claimed does not exceed twenty pounds, nor y
action for the recovery of tenements where ^ Z  
rent or value of the premises does not exceed twenty 
pounds, nor in proceedings in interpleader ,
money claimed or the value of the goods o ,
claimed, or of the prooeeds thereof, does n 
twenty pounds, unless the judge shall think d
able and proper that suoh appeal should be alio 1 > f
shall grant leave to appeal. A t the tr ia l or g„ ,
any action or matter in whioh there is a right PS 
the judge, at the request of either party , sha 
note of any question of law raised at such t r i 
ing, and of the faots in evidence m relation thereto, and 
of his decision thereon, and of his decision o 
or matter. ,

J. P. Aspinall, for the defendants, in support 
of the objection:—This is an action under the 
County Courts Admiralty Act, and is 4her® 
governed by its provisions. By sect, o l o 
County Courts Jurisdiction Act 1868 no appea 
allowed unless the amount decreed or ordere 
be due exceeds 501. In  the present case the 
amount decreed is Is., and therefore the plain 1 
have no appeal. [The President.—1 he language 
of sect. 120 of the County Courts Act 188» s 
general, and seems to apply to Admiralty as we 
as other aciious. Is it  not the manifest intention 
of the Act to give a right of appeal on ques i 
of law where the claim exceeds 201. P] R  1S sj*b- 
mitted, no. Sect. 120 of the County Courts Act 
1888 was never intended to repeal the 
provisions of the Adm iralty County Courts A

The Cashmere, 62 L. T. Eep. N. S. 814; 15 P. Div.
121; 6 Asp. Mar. Law Cas. 515.

P. W. Baikes, fo r the plaintiffs, contra.— ihe  
language of sect. 120 of the County Courts Act 
1888 is general, and there is no reason w y ' 
should not apply to A dm ira lty  actions, 
case is governed by the principle upon whic 
court acted in  _ .

The Hero, 65 L. T. Eep. N. S. 499 ; 7 Asp. M .
Law Cas. 86; (1891) P.294. . .

To apply the section to Admiralty actions is no
to repeal sect. 31 of the A dm ira lty  County Courts 
Act 1868. Sect. 120 of the County Courts Act 
1888 merely gives an additional righ t t  g > 
viz., that where a party is dissatisfied w ith  the 
decision in  law or equity he may a p p , 
spective of the amount decreed or orde 
due. ,

J. P. Aspinall, for the defendants, in rep.y.— 
The Hero (ubi sup.) is not m point. , , t
"with procedure only. This appea i 
under the Admiralty County Court  ̂Act l«t>8, 
and therefore the rights of the par i 8 
be determined by the provisions of that A c t .

S ir Charles B utt.—I  th ink  that i t  is not com^ 
petent fo r us to say that the expr - . ' 0t
sect. 120 of the County Courts Act 1888 do not 
give the rig h t to a suitor in an Adm ira y ^
Court action to appeal, although j
decreed or ordered to be due is under • 
quite clear that there are other matters o ^
Court Admiralty jurisdiction, as w ell a g
County Court jurisdiction, dealt with in

The question is, do not some of these sections, 
and amongst others this particular sect. 120, 
deal by implication with appeals in Adm iralty 
actions ? I  th ink that, in the absence of anything 
to the contrary in the Act itself, we must give 
effect to sect. 120, and hold that an appeal may 
properly be brought on questions of law or evi
dence where the amount claimed is over 20/.

J eune, J.—I  am of the same opinion. ! think 
we are only giving effect to our previous decision 
in The Hero (ubi sup.). My view to-day is what 
I  there stated, namely, that where you have to 
construe positive general words, fu ll effect ought 
to be given them.

Solicitors fo r  the p la in tiffs , Turnbull, Tilly,
and Mousir.

Solic ito rs
Boche.

fo r the defendants, Botterell and

Tuesday, Dec. 15,1891.
(Before the R ig h t Hon. S ir  Charles B utt.)

T he D ictator, (a)
Salvage—Practice—W rit — Indorsement—Amend

ment.
Where, in  a salvage action in  rem, the plaintiffs 

on their w rit claimed 5000Z. and the defen
dants' solicitors gave an undertaking to put 
in  bail fo r that amount, the Court, having 
awarded 7500/., alloiced the plaintiffs, before 
the decree was drawn up, to amend their writ by 
altering the sum, of 5000/. as therein claimed 
to 8500'/.

T his was a m otion a fte r judgm ent, bu t before the 
decree was draw up, by the p la in tiffs  in  a salvage 
action, fo r leave to amend the indorsement on the 
w r it  by increasing the amount cla med from
5000/. to 8500/.

The w rit was in  rem and was indorsed as 
follows:

The plaintiffs, as the owners, masters, and orews of the 
steam tugs Woodcock, Eagle, and Stormcock, claim the 
sum ef 50001. for salvage services rendered to the steam
ship Dictator, her cargo and freight, during the present 
month of November.

The prayer at the end of the statement of claim 
asked for •“ such an amount of salvage as to the 
court may seem just. ’

The ship and cargo were not arrested, as the 
defendants’ solicitors, ou the institution of the 
action, gave an undertaking to appear and put 
in bail for 5000/.

A t the tria l of the action the judge awarded 
7500/. and costs.

E S 0., Order X X V III., r. 1.—The court ora judge 
may at any stage of the proceedings, allow either party 
to alter or amend his indorsement or pleadings in such 
manner and on suoh terms as may be just, and all such 
amendments shall be made as may be necessary for the 
purpose of determining the real questions in contro
versy between the parties.

Barnes, Q.C. and Nelson, for the plaintiffs, in 
support of the motion.—The court should in  the 
circumstances allow the amendment in order to 
g iv e  effect to its judgment. There is authority 
for such an amendment:

Wyatt v. Rosherville Company Limited, 2 Times
L. Eep. 2 8 2 ;__________________________

(a) Reported by Butler Aspinall, Esq., Barrister-at-Law.
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The Johannes, 23 L. T. Eep. N. S 26; 3 Mar. Law
O. S. 462 ; L. Eep. 3 A. & E. 127;

The Freedom, 25 L. T. Eep. N. S. 392; L. Eep. 3 
A. & E. 495; 1 Asp. Mar. Law Cas. 136.

Sir Walter Phillimore, for the defendants, contra. 
—The court ought not to allow the amendment. 
I t  has never been done before, and i f  allowed 
would not avail the plaintiffs, as they by accept
ing the defendants’ solilitors’ undertaking to 
give bail for 5000Z., have precluded themselves 
from recovering more. This being an action in  
rem the defendants’ property was subject to a 
lien to the extent of the indorsement on the writ, 
but now that the plaintifis have accepted bail the 
lien is gone. The court has ordered defendants 
to pay costs when the res or the bail is all ex
hausted in paying the damages, hut has never 
imposed a liab ility  on defendants in an action in  
rem beyond the value of the res or the sum in 
which bail has been taken. I f  so, the plaintiffs 
are in this case limited to 50001, and can get no 
more :

The Freedom (ubi sup.);
The Wild Ranger, 7 L. T. Eep. N. S. 725 Br. & L. 

84; 1 Mar. Law Cas. O. S. 275 ;
The Kalamaxoo, 15 Jur. 885;
The Nostra Señora del Carmine, 1 Spks. 303.

Sir Charles Butt.—I  am quite satisfied that 
I  have power to give leave to amend this writ, 
and that I  ought to do so. The order w ill be 
that the indorsement be amended by altering the 
sum of 5000Z. to 8500Z. What the effect of that 
may be is another matter, which may have to be 
considered hereafter. As the plaintiffs are seek
ing an indulgence, they must pay the costs of 
this motion.

Solicitors for the plaintiffs, Lowlei-s and Co.
Solicitors for the defendants, Simpson, North, 

and Johnson, Liverpool.

Wednesday, Jan. 13,1892.
(Before Sir Charles Butt and Jeune, J.)

T he H ighland Chief, (a) 
on appeal from the court of passage. 

Wages — Engineer — Drunlcenness — Disrating — 
Wages account—Merchant Shipping Act 1854 
(17 18 Vid. c. 104), s. 171.

Where a seaman's wages are reduced during the 
voyage fo r alleged drunkenness and incapacity, 
such alteration of wages is not a deduction there
from within (he meaning of sect. 171 of the 
Merchant Shipping Act 1854, and need not 
appear on the wages account delivered by the 
master to the seaman before he is paid off. 

Semble, the master has the power, and is the proper 
person under fitting circumstances, to disrate.

T h is  was an appeal by the defendants in an 
action for wages from a decision of the judge 
of the Court of Passage of the city of Liverpool.

The plaintiff shipped on the defendants’ vessel, 
the Highland Chief, on the 26th Oct. 1890, as a 
refrigerating engineer, for wages agreed in the 
articles at 10Z. per month. During the voyage 
the master, in consequence of the alleged 
drunkenness and incompetency of the plaintiff 
(which was denied by him), disrated the plaintiff, 
and reduced his wages from 10Z. to 71. a month.
(a) Reported by J. P. A spin all  and B otlek A spin all . Esqra., 

Barristers-at-Law.

The voyage terminated on the 12th Peb. 1891. 
The plaintiff claimed to be paid wages at the rate 
of 10Z. a month. The defendants tendered the 
pla intiff wages at the rate of 71. per month.

A t the tr ia l the account of wages delivered by 
the master to the plaintiff in compliance with 
sect. 171 of the Merchant Shipping Act 1854 was 
put in. The only deduction from wages shown 
in this account was the sum of 10s. Sd. for cash 
advanced during the voyage. The account 
showed a change in the rate of wages, the entry 
as to earnings being as follows: “  Wages at 10Z. 
and 71. per month.”

Counsel for the pla intiff then submitted that 
the account did not show all the deductions as 
required by sect. 171 of the Merchant Shipping 
Act, and asked for judgment for the amount of 
his claim.

The judge decided the point in the pla intiff’s 
favour and gave him judgment. The judge’s 
note was as follows:—“ Although this account 
shows a change in the rate of wages from 10Z. to
71., yet i t  does not state i t  to be a deduction, 
nor show on what account the change in  the 
wages in the articles was made, whether by agree
ment or misconduct or otherwise. I t  was in fact 
a reduction for disrating for drunkenness, and 
without extrinsic evidence or explanation, no 
one reading i t  could ascertain for what the re
duction or deduction was made. The pla intiff 
said he had never a word of explanation until a 
day or two before he arrived at Liverpool, and 
he was informed that he had been disrated on the 
homeward voyage when the ship was at St. V in 
cent to coal. The account ought to be such as 
should give to a seaman reasonable information, 
which I  was of opinion this account did not.”

Merchant Shipping Act 1854 (17 & 18 Viet, 
c. 104), s. 171:

Every master shall, not less than twenty-four hours 
before paying off or discharging any seaman, deliver to 
him, or i f  he is to be discharged before a shipping 
master, to such shipping master, a fu ll and true aooount, 
in a form sanctioned by the Board of Trade, of his 
wages and of all deductions to be made therefrom on 
any account, and in default shall for such offence 
incur a penalty not exceeding five pounds ; and no de
duction from the wages of any seaman (except in respect 
of any matter happening after such delivery) shall be 
allowed unless it  is included in the account so delivered; 
and the master shall during the voyage enter the 
various matters in respect of which such deductions are 
made, w ith the amounts of the respective deductions as 
they occur, in a book to be kept for that purpose, and 
shall, i f  required, produce such book at the time of the 
payment of wages, and also upon the hearing before any 
competent authority of any complaint or question 
relating to such payments.

Joseph Walton, for the defendants, in support 
of the appeal.—The judge was wrong in holding 
that sect. 171 of the Merchant Shipping Act 1854 
was not complied with. The reduction of wages 
from 10Z. to 71. a month is not a deduction from 
wages; i t  is merely an alteration in the rate of 
wages. As a matter of fact the account on the 
face of i t  shows the alteration of wages, and 
therefore, i f  this bo a deduction, i t  does appear on 
the account.

Carver, for the plaintiff, contrd.—The object of 
the section was to protect seamen by giving them 
information of the reason of any diminution of 
their wages. In  the present case the alteration 
of wages was a deduction, and essentially a matter 
within the spirit of the section. The entry in
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the account of “  wages at 10Z. and 7l. per niont 
is not a compliance with the Act. I t  by itse 
does not show a deduction, and even it  i t  cu , l  
does not say what i t  is in respect ot. i t  is a s 
submitted that a master has no power toidisr ' 
a seaman, and if  so the plaintiff is for that reason 
entitled to hold the judgment. [The Presi 3 .  
—I  always thought that the master was tne 
proper person to disrate.]

The President.—I  am of opinion that the 
learned judge was wrong in  holding that this 
was an insufficient account. The mam ques ion 
here, and the only question for us to decide to-day 
is, whether the defence fails by reason of t  e in 
sufficiency of the account. Now i t  is concede 
by the defendant’s counsel that the question o 
the propriety of the disrating as i t  is called, tna 
is to say, the sufficiency of the cause assigne 
and the question whether, if  i t  could be ma c, l 
was made in  proper form, are matters that cannot 
be finally decided by this court, because the evi
dence requisite to determine these points was no 
adduced before the learned judge below. A  
those matters w ill be open therefore to the piam- 
tifE to raise upon this case going back to , 
court below, as we th ink i t  must, ihe  only 
question therefore that I  am called upon to decide, 
and intend to decide now, is whether this is a 
sufficient account. Now what happened, 
p la intiff entered upon his duties. I t  is alleged 
that he was drunk and incapable of performing 
them. That is a very serious matter in the case 
of a man who has to deal w ith machinery, because 
i t  may at any moment occasion a disaster whic 
may wreck the ship and sacrifice the lives o a 
on board. The master finding this state ot things 
disrated the man, that is, reduced bis wages 
telling him so at the time—by 3Z. a month, tna t 
is a matter which is contemplated in the articles 
of agreement between the parties. Mr. Uarve 
has raised the question, who is to disrate, 
very true that the contract does not d „“ALj 
state the person who is to do it, but I  have a 
whether i t  can be said that anyone but “ emaste 
or person in  command of the ship e v e r • 
My belief is, and this is not denied, that P 
son who performs this duty is always t e . •
He has done i t  here, and done it, I  ¿“ ink, in 
accordance with the contract, and I  tbmk 
prevail. I  do not th ink that the 31. off the m  
is a matter of such deduction as the deb1?0*1®“  
mentioned in  the printed form. . I  tbmk that 
from the time of disrating, assuming i  . 
been properly done, the man’s wages wer • 
month, and not 10Z. I  do not tbmk that the 
difference of 31. a month comes w ithin the mean- 
mg of deductions. I  therefore hold that the 
learned judge was wrong in his decision
account.

Jeune, J.—I  am of the same opinion. What 
we have to deal w ith to-day arises on the^ques
tion of disrating. I t  must be clearly understood 
that, when the case goes down, i t  w ill p 
to the parties to show either that the disrating 
was not warranted by the form of the contract 
or that on the evidence there was nothing to 
justify the master in disrating. I  be only ques
tion here is, whether the account that was lur- 
nished to the plaintiff was in  compliance with 
sect. 171 of the Merchant Shipping Act 
That requires two things. In  the first place,

Y ol. V IL , N. S.

there is to be a “  fu ll and true account ”  of 
the wages. In  this case there was, I  think, 
a fu ll and true account of the wages. The 
effect of the disrating was to reduce the 
wages. That reduction is shown in the account. 
In  the second place, the section requires that all 
deductions from the wages are to be shown on 
the account. Now, the form of account issued by 
the Board of Trade divides the deductions re
ferred to in sect. 171 into two heads, viz., forfei
tures and other deductions. Forfeitures, i t  
appears to me, point to the matters referred to in 
sect. 243. Deductions point to matters referred 
to in  sect. 192, being sums deducted for relief to 
seamen’s families, and to matters referred to in 
sect. 228, being medical expenses and other ex
penses of that kind. None of these matters 
appear to me to fa ll w ithin the reduction of wages 
under this contract. Then i t  is said that the 
plaintiff cannot be disrated by the master. I t  
seems to me to be clear that, i f  the disrating is to 
take place when incompetency is manifested, the 
only person who can do i t  is the master; subject, 
of course, to the pla intiff’s right to question its 
propriety in a court of law. Under these circum
stances i t  appears to me that there was a proper 
account delivered. The appeal is therefore allowed, 
and the case is remitted for a new tria l.

Solicitors for the appellants, Lightbound and 
Dobell, Liverpool.

Solicitors tor the respondent, Cartwright and 
Co., Liverpool.

Srqpmr fa r t  of Inbicatm
COURT OF APPEAL.

Thursday, Dec. 3, 1891.
(Before Lord Esher, M.R., L opes and K ay, 

L.JJ.)
W elch, Perrin, and Co. v. A nderson, A nderson, 

and Co. (a)
application for a new trial.

Contract—Breach—Damages — Natural result of 
breach— Ordinary course of business not fo l
lowed by p la in tiff in  delivery of goods at docks—■ 
Defendant not entitled to rely on p la in tiff fo l
lowing the ordinary course.

By the terms of a contract the defendants agreed 
with the plaintiffs to have a certain ship ready on 
a certain date, in the South West India Docks, 
to receive a cargo of tiles fo r  shipment to Aus
tralia. The ship was not ready on the agreed 
day, and the tiles being kept waiting in  the 
trucks in  which the plaintiffs had had them 
brought into the docks, the plaintiffs were obliged 
to pay the railway company, the owners of the 
trucks, a certain sum fo r the detention, which 
sum they now sought to recover from the defen
dants as damages for their breach of contract. I f  
the plaintiffs had followed the ordinary course of 
business at the docks, they would have employed 
the dock company to bring the tiles into the docks up 
to the ship’s side, and the dock company’s scale of 
charges, which were slightly higher than the ra il
way company’s, would have included storage of
(a) Reported by E. Hanley Smith, Esq., Barrister-aULaw.

2 A
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the tiles at the docks fo r three weeks ivithout 
further charge. The time during which the trucks 
were actually detained was less than three weeks. 

Held, that the defendants had no right to assume 
that the plaintiffs would follow the ordinary 
course of business in  the mode of bringing their 
goods into the docks, and that the plaintiffs were 
entitled to deliver the tiles in  any manner they 
pleased, and that the detention of the trucks was 
the natural and ordinary consequence of the 
defendants’ breach of contract.

T his was an application by the defendants that 
the verdict and judgment entered at the tria l of 
the action before Lord Coleridge, C.J. and a ju ry  
at the Guildhall might be set aside, and judgment 
entered for the defendants on the ground that 
the damages recovered by the plaintiffs were too 
remote, or for a new tria l.

The action was for damages for breach of con
tract, and the plaintiffs claimed the sum of 
42Z. 18s. under the following circumstances :—

The defendants were shipping brokers in 
London, and contracted w ith the plaintiffs, who 
were tile  makers at Bridgwater, to ship 100 tons 
of tiles in  the ship Hinemoa, lying at the South 
West India Docks, London, for carriage to 
Australia, and i t  was agreed that the Hinemoa 
should be ready to receive the tiles on the 
16th Dec.

The plaintiffs sent the tiles from Bridgwater 
by the Great Western Bail way to Poplar, and 
thence into the docks, where they arrived along
side the Hinemoa on the 16th Dec.

In  the ordinary course of business at the docks 
persons sending goods employed the dock com
pany to carry them to the ship’s side, and the 
fixed scale of rates charged by the dock company 
for this included storage of the goods in  the 
docks for three weeks.

The rates at which the plaintiffs agreed w ith  
the railway company that the 100 tons of tiles 
should be carried from Poplar to the ship’s side 
were merely for carriage on to the quay, and 
were less than those which the dock company 
would have charged the plaintiffs according to 
their fixed scale.

The Hinemoa was not ready on the 16th Dec. 
to receive the tiles, which consequently remained 
in  the railway trucks in which they had arrived 
on the quay for a period less than three weeks 
until the defendants were ready to receive them. 
For this detention of the trucks the railway 
company charged the plaintiffs 42 Z. 18s., which 
sum the latter now sought to recover from the 
defendants as damages resulting from the breaeh 
of contract to have the Hinemoa ready on the 
16th Dec. to receive the tiles.

The agreement between the plaintiffs and the 
railway company for the carriage of the goods 
to the ship’s side was made without the know
ledge of the defendants.

A t the tria l, before Lord Coleridge, C.J. with 
a jury, a verdict for 421. 18s. was found for the 
plaintiffs, and judgment entered accordingly.

The defendants now applied that the verdict 
and judgment m ight be set aside on the ground 
that the damages were too remote, or for a new 
trial.

Oorell Barnes, Q.C. and Scrutton for the 
defendants.

Murphy, Q.C. and J. 0. Witt for the plaintiffs.

Lord E shee, M.R.—I  th ink that this applica
tion must be dismissed. I t  is an attempt to 
introduce a new rule as to remoteness of damage 
which has not been laid down in  Hadley v. Baxen- 
dale (9 Ex. 341). By the contract made between 
the plaintiffs, who are tile makers at Bridgwater, 
and the defendants, the latter agreed that the 
ship Hinemoa should be ready at the South West 
India Docks on the 16th Dec. to receive a cargo 
of tiles for shipment to Australia. The vessel 
was not ready on that date as she ought to have 
been, and there is no doubt that the defendants 
broke their contract; the only question which we 
have now to decide is, what is the proper rule for 
measuring the damages. I t  seems to me that 
the demurrage payable for the detention of these 
trucks was the natural, ordinary, and reasonable 
consequence of the defendants’ breach. They 
must have known that the tiles would have to be 
brought in  vehicles of some kind or other, 
whether barges, carts, or trucks. I f  they had 
been brought in barges and the ship had not been 
ready, demurrage would obviously have had to 
be paid for the detention. I f  the tiles had been 
brought in carts, the carts would have had to be 
kept waiting, and the same thing happened with 
the trucks in  which the tiles came. I t  was there
fore a natural result of the defendants’ breach of 
the contract that the trucks were detained and 
that the plaintiffs had to pay for the detention. 
I f  this is the ordinary and natural result of the 
breach, the rule in Hadley v. Baxendale (ubi sup.) 
as to the necessity which the pla intiff is under in 
certain cases of showing that the damages 
claimed may be reasonably supposed to have 
been in  contemplation by both parties as a 
probable result of a breach, does not apply. That 
rule does not come into play when the damages 
asked for are, as here, the natural and ordinary 
result of the defendant’s breach. But it  is Raid 
that this case is a somewhat peculiar one, because 
the plaintiffs were at liberty, by paying a certain 
usual rate to the dock company for the carriage 
of the goods, to keep their goods in sheds for 
three weeks without further payment. I f  this 
had been done, say the defendants, i f  the plain
tiffs had followed the ordinary course of business 
in bringing their goods into the docks, no damage 
would have been caused by the breach of con
tract that has taken place. I t  is argued that, 
though the plaintiffs were not bound to follow 
that ordinary course of business, yet they should 
have told the defendants so ; and that the defen
dants relied, as i t  is alleged they had a righ t to 
do, on the plaintiffs following that course since 
they were not told by the plaintiffs that they did 
not intend following it, and that therefore the 
defendants are not liable for these damages. I  
am of opinion that the defendants had no right to 
suppose that the plaintiffs would have the tiles 
brought in  any particular or' accustomed way 
into the docks. The plaintiffs have the right of 
having their goods carried into the docks and 
kept there in  any reasonable way that they and 
the dock company may agree to. The defen
dants had no righ t to require the plaintiffs to tell 
them that they had not followed the course of 
business usual in the docks. I  th ink that the 
judgment must stand, and that the application 
must be dismissed.

L opes, L. J.—By the terms of the contract be
tween the parties to this action the defendants
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agreed that a certain ship was to be ready 0Ti the 
16th Dec. to receive the cargo which the plamtifts 
were to deliver on that date. The ship was no 
readv on that day, so that the contract was 
broken, and the question that now arises is, w 
damages are the plaintiffs entitled to recover. 
There is no doubt that the detention of the trucks 
was caused by the breach of contract, and 
defendants would be liable in an ordinary case 
pay for the detention as a natural ana or 1 y 
result of the breach. But i t  is said that there is 
a custom in the way of carrying on business at 
these docks which was well known bot
plaintiffs and defendants, and that i f  the p am 
had followed the ordinary course of business they 
would not have suffered the damage wmc y 
now seek to recover. The case of Ha ey ■ 
Baxendale (ubi sup.) has been referred to, 
rule that is relied on as laid down m that case 
does not apply to such, circumstances as we nave 
to deal with now, where the damages are the 
natural and ordinary results of the breach, 
defendants had no right to assume that the plain
tiffs would not adopt the cheapest mode of getting 
their goods to the ship’s side, or that they wou 
adopt any particular mode of carriage, 
plaintiffs were at liberty to choose any w y 
they liked, and since that is so, the appeal must be 
dismissed.

K ay, L.J.—I t  is agreed that i t  was a term of 
the contract that the Hinemoa should be rea y 
the 16th Dec. to receive a cargo of tiles, tba t 
contract was broken, and by reason thereof tbe 
tiles were kept for some time in  the docks i 
trucks which they had been brought in. m e rail
way company thereupon required demurrage 
the plaintiffs, who paid 421.18s. This ¿em ^
was the natural an d  alm ost necessary conseq
of the breach. The tiles must have been brought 
in some kind of vehicle, and these trucks 
ordinary kind of vehicle for bringing go , .
the docks, so that the dem urrage payable for their
detention was a natural result of a bre 
contract by the defendants which must bave bee^
contemplated by both parties. But j? _
that there is a scale of charges made in those 
docks which includes rent for storage ,
weeks, that both parties to the contra 
this, and that the defendants had a rightJ
expect that the plaintiffs would have grange 
w ith the dock company to bring in t  ^
charge according to the fixed .. e t l jes
defendants would be entitled to h charge. 
stored for three weeks without fu r ,
But, as was said on behalf of the 
had the right to bring their goods uP t ^ he “ uP 
side in  the8 cheapest way. « • 111 any ™ement by 
plaintiffs liked, and there was no a^ ee“ ® hJ ^  
the plaintiffs that the defendant further
three weeks’ storage of the tiles_ wi 
charge. The argument is ingenious, but the 'o<on 
tract must be treated simply ias w i were
the face of i t  without more. The defendants were 
bound to have the ship ready on a ^
they broke their contract; and, as d F _£
a natural consequence of such a , e
contract, both parties must be . are
had i t  in contemplation, and the p , .
entitled to recover. The application must be 
dismissed. _. . ,

Application dismissed

Solicitors for the plaintiffs, Saunders, Hawks- 
ford, and Bennett.

Solicitors for the defendants, Parker, Garrett, 
and Parker.

Tuesday, Feb. 16,1892.
(Before Lord H erschell. B indley and K ay, 

L.JJ.)
F urness v . Charles T ennant, Sons, and Co. (a.)

APPEAL PROM THE QUEEN’S BENCH DIVISION. 

Charter-party — “  Full and complete cargo ”  — 
Failure to load — Cargo improperly stowed— 
Head freight.

By a charter-party made between the plaintiff, the 
owner of a steamship, and the defendants, her 
affreighters, it was provided that the ship should 
proceed to a specified port, and there load from  
the factor of the affreighters a “ fu l l  and complete 
cargo of sugar in  hogsheads and (or) bags, or 
other lawful merchandise," and being loaded 
should therewith proceed to another port and 
deliver the same at such place as the consignees 
might direct, on being paid freight at the rates 
therein mentioned.

The cargo of sugar, with which the ship ivas loaded, 
was not, the p la intiff said, a “ fu l l  and complete ”  
one, inasmuch as the parts of the ship known as 
the’ “  lazarette”  and the “  alleyways ”  were not 
filled with bags of sugar as they ought to have 
been. The defence was, that the master of the 
ship did not stow the cargo properly; that the 
defendants tendered more hoqsheads of sugar 
(which were too targe to go into the alleyways); 
and that, i f  the bags had been put there, there 
would have been space fo r more hogsheads in  the 
hold.

Held, that the defendants were not bound to send 
the cargo in any particular fo rm ; and that, as 
they sent part of i t  in  bags and hogsheads, and 
the master chose to assume that the remainder 
would be in  bags, and to leave stowage which was 
only suitable fo r bags, and not fo r hogsheads, 
which the defendants had an equal right to send, 
they could not be made liable fo r dead freight. 

Whether a charter-party in  this form  would compel 
the charterers to provide a cargo fo r the “  laza- 
rette,”  or would oblige the shipowner to receive it 
there, gusere.

Hecision of Wright, J. affirmed.
By a charter-party, dated the 24th March 1888, 
i t  was mutually agreed between Christopher 
Furness, of West Hartlepool, the owner of a 
steamship called the Gothenburg City, then at 
Boston, and Charles Tennant, Sons, and Co., of 
London, merchants, that the steamer should, after 
discharging with all convenient speed, steam and 
proceed to San Fernando, Trinidad, or so near 
thereunto as she might safely get, and there load 
from the factor of the affreighters a “  fu ll and 
complete cargo of sugar in  hogsheads and (or) 
bags, or other lawful merchandise, not exceed
ing what she can reasonably stow and carry over 
and above her tackle, apparel, provisions, and 
furniture,”  and being so loaded should therewith 
proceed to Philadelphia, or so near thereunto as 
she might safely get, and deliver the same at such 
place, or alongside such wharf, as the consignees 
might direct, provided she could always lie afloat,

(a) Reported by E. A. Scratchley, Esq., Barrister-at-Law.
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on being paid freight of 20 cents, per 1001b. net 
"weight delivered for hogsheads and (or) tierces; 
and 18 cents, per 1001b. net weight delivered for 
bags and (or) barrels. Any other cargo was to 
be in  fu ll and fa ir proportion to sugar in  hogs- 
heads.

This action was brought by Christopher Fur
ness against Charles Tennant, Sons, and Co., on 
the ground that the pla intiff had suffered damage 
by breach of the charter-party between the plain
t if f  and the defendants, in that the defendants 
did not load a “  fu ll and complete cargo ; ”  and 
also because the steamship had been detained at 
the port of loading by the defendants.

The pla intiff’s particulars of damage Bhowed a 
claim for 128 i. 11s. for dead freight on 1283 bags 
of sugar short of fu ll cargo, and 41. 3s. 4d. for 
surveyor’s fees. The sum of 90Z. was also claimed 
in  respect of two days’ detention over and above 
the ten working days for loading as per the 
charter-party.

As regarded the claim for dead freight, the 
defendants alleged that the cargo loaded by 
them under the charter-party was, according to 
the custom of loading sugar at Trinidad, a “  fu ll 
and complete cargo ” w ithin the meaning of the 
charter-party; and that, i f  the cargo was not a 
fu ll and complete cargo (which was denied), the 
defendants alleged that they were ready and 
w illing  to load a fu ll and complete cargo within 
the meaning of the charter-party; but that the 
pla intiff and his servants were not ready and 
w illing  to receive the same on board the vessel.

As regarded the claim for demurrage, the defen
dants denied that the steamship was detained by 
them at the port of loading over and above the 
ten working days allowed for loading by the 
charter-party. They alleged that the loading was 
completed within the ten working days, and that 
i f  there was any detention of the steamship i t  
was not by any act or default of the defendants.

On the 21st July 1891 the action came on for 
tr ia l before W right, J., sitting without a jury, in 
Middlesex.

Bucknill, Q.O. and H. Holman, for the plaintiff, 
referred to

Cole v. Meele, 33 L. J. 183, C. P . ;
Carver on the Law of Shipping, p. ?o5.

J. Gorell Barnes, Q.C. and Joseph Walton, for 
the defendants, referred to

Moorsom v. Page, 4 Camp. 103 ;
Cuthbert v. Cumming, 24 L. J. 310, Ex.

W eight, J.—I  do not see that the evidence of 
the witnesses called for the defence adds very 
much to the matter except to this extent, that 
they do certainly, to my mind, show that the per
centage of sugar in bags in  this case was largely 
beyond what is considered usual and necessary 
in  this kind of business. I  am inclined to th ink 
that, on this charter-party, the defendants might 
have tendered a cargo consisting of nothing but 
hogsheads, or a cargo consisting of nothing but 
bags. I  th ink that they might have done so on 
the mere words of the charter-party alone. There 
is also some evidence that there is a practice at 
the port of loading, which was San Fernando in 
Trinidad, that the shipper always has the option 
of loading entirely hogsheads or entirely bags, 
and, i f  the owner wishes to protect himself, he 
does so by means of a special clause stipulating 
that there shall not be less than a certain number

of bags, by way of “  dunnage ”  I  suppose. But 
even apart from that, I  doubt whether the plain
t i f f  is entitled to succeed. I t  appears to me that 
under a contract of this kind, neither party can 
insist on the cargo being loaded in the lazarette. 
Now, here the captain had 400 to 500 bags in  
the lazarette, and the only way in which he 
makes up his deficiency is by saying, as I  under
stand it, that he had not bags to fill the alley
way—x th ink the captain said he could have got 
400 or 500 more into the hold, but I  did not 
understand him to say that, apart from the- 
alleyway not being filled, the cargo would not 
have been a reasonably “ fu ll and complete 
cargo.”  Now, i f  I  am righ t in  saying that the 
shippers need not have provided any cargo at all 
for the lazarette, that reduces the amount of 
deficiency very greatly. And i t  is quite clear 
that the defendants were always w illing to tender 
as many hogsheads as the captain would receive, 
at any rate up to the capacity of his ship. But 
the captain refused, i f  my recollection is right, 
to receive any more. The captain himself writes 
thus, i t  is not immaterial to say, on the 23rd 
A p ril 1888: “ Doubtless you w ill also know we 
finished the loading on Saturday and have on 
board a good cargo. We only have space for 
about 450 bags, in the hold, but, as I  cleared out 
my alleyway, I  make the difference 1000 bags. 
We certainly have a large quantity of bags on 
board; and, as we fill, our lazarette materially 
adds to this large quantity as we take the 400 
bags. But, as our charter calls for a ‘ fu ll and 
complete cargo,’ I  am justified certainly in carry
ing all I  can.”  I t  seems to me that, although 
that may not bind the shipowner in  any way, i t  
i t  is evidence to show that in fact there was, 
according to the ordinary understanding of 
skippers, and of shipowners, what a ju ry  would 
be likely to find, and I  should th ink ought to- 
find, in this case, viz., a “  fu ll and complete 
cargo ” w ithin the meaning of the charter-party^ 
I  do not know that i t  adds very much to the 
m atter; but i t  must not be lost sight of, that the 
captain himself represented to the defendants that, 
after the first delivery of the bags, 800 bags more 
would suffice. I  mention i t  to say that I  do not 
place any great reliance upon that, except as 
merely an element in the case, rather than tor 
the purpose of putting i t  as one of the grounds 
of my decision. I  th ink there must be judgment 
for the defendants here. As regards the de
murrage, i t  appears to me clearly to follow from 
the view I  have taken that there must be judg
ment for the defendants also on that point. I  
th ink that, even i f  the pla intiff had been entitled 
to succeed on the other point, he would not have 
been entitled to demurrage. There w ill be judg
ment for the defendants w ith  costs.

From that decision the plaintiff now appealed.
Finlay, Q.C. and II. Holman for the appellant.
J. Gorell Barnes, Q.C., Joseph Walton, and

A. B. Langridge, for the respondents, were not 
called upon to argue.

Lord H e e s c iie l l .—Under this charter-party 
the charterers were entitled to discharge their 
obligation by loading a cargo of sugar either in  
hogsheads or in bags, or partly in  hogsheads and 
partly in bags. They offered to put more hogsheads 
on board, but the master said he had no room for
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more hogsheads, though 'he had.room for more
bags. The shipowner now says that there was
for 400 or 500 bags in the hold “ J  £ _ e  been the alleyways. Hogsheads never could have been
stowed in the alleyways f o r s h i p  
too narrow. A  portion only of the p „ maS[er
was suitable for stowing hogshea . _
had no right to assume without q y , 
cargo would come in- the one form or the othen 
I f,  for his guidance in stowing > naumed of 
information as to this, he should a q WOuld 
the charterers. I f  they had misled ̂ h e w o u m  
have ground for complaint, bu 
misleading. He did n o tkn ow inw h a t f o r m je  
cargo was coming, and he chos aller-
w ith bags which would have gon ,
ways, leaving th e  alleyways e m p ty , and when th e

charterers tendered more hogshea , ^
room for them. Under th °s® shim
seems to me impossible to hold t  ¿har-
owner has any cause of action agai •
terers. They were not bound to send the cargo i 
any particular form. They sent par o wmno 
and hogsheads, and the master 13hos ,
that the remainder would be in bags, 
stowage which was only suitable for bag ,
for hogsheads, which the charterers bad an equal 
right to send. I  am not satisficed that a 
party in this form would compel the char 
provide a cargo for the “  lazarette, or wo 
oblige the shipowner to receive it  there, me 
appeal must be dismissed w ith costs.

L indley and K ay, L.JJ. concurred.
Appeal dismissed.

Solicitors for the appellant, Downing, Holman, 
and 0

Solicitors for the respondents, Johnson, Bubb, 
and Whatton.

Tuesday, Feb. 23,1892.
(Before Lord E sher, M.B., F ry and L opes, L.JJ.) 

D unlop and Sons v . Balfour, W illiamson, 
and Co. (a)

APPEAL PROM THE QUEEN’S BENCH D I \  ISION.  ̂

Charter-party-Cesser clause-Charterer’s U M ity  
to cease on completion of loading J
demurrage—Detention at port of loading.

By a charter-party i t  was agreed {inter f
liab ility of charterers to cease on c o i t i o n  of 
loading, provided the value of the c ? j r
dent to satisfy the lienwhich w ^ y g y c n f o r  

demurrage under this charter-party,
. ’ th T Iiv  to he loaded as customary and
to be discharged as customary at the a™ra9e ™ 6 
of not less than 1 0 0  tons per 
days and legal holidays excepted) f  
the ship is in  berth and ready to i writina 
notice thereof given by the 
Demurrage to be at the rate of twen JP aaainst 
day." In  an action by the 5
the charterers to recover damages fo r

»<relied upon the cesser clause. _ j.
Court gave judgment fo r Me plaintiffs 

Held, in  the Court of Appeal
ment of the Divisional Court), tha , , t
demurrage clause had reference only to delay ad

(a) Reported by E. M a n l e y  Smith and T R. Beid8WATBb, Esqre.,
*  Barneters-at-Law.

the port of discharge, and that the cesser clause 
did not relieve the charterers from  liab ility fo r  
damages fo r detention of the ship at the port of

» S ' . .  »  A T. M g- |
Asp. Mar. Law Cas. 8; Law Bep. 10 Ex. 132) 
approved.

T h is  was an appeal from a judgment of the 
Queen’s Bench Division (Lawrance and W right,
J J.) upon a point of law raised in the pleadings 
which^was ordered to be argued and determined 
before the tr ia l of the action.

The plaintiffs were the owners of a ship called 
the Clan Mackenzie, and the defendants were the

^T he  action was brought by the plaintiffs, the 
shipowners, against the charterers tor damages for 
detention of the ship at the port of loading.

I t  was provided by the charter-party that the 
ship was to proceed to Sydney, and there receive 
a fu ll and complete cargo of coals, and proceed 
therewith to San Francisco, and there make 
delivery on payment of freight at the rate of 15a 
per ton, and the charter-party contained the 
following clauses :

All liab ility  of charterers to cease on completion A il liaDiuio' y  i na of the carero is sumcient

g a B & jr , •
and to be discharged as nH n n T  Tier working day 
rate of not ‘  ‘^ J l y e  ercepted) from the

mated amount of freight.
The ship was delayed beyond the customary

20i. per day—600Z.
O. Barnes, Q.C. and Leek tor the plamtiffs the

shinowners.—The cesser clause in  the charter shipowners This claam was f0r
demurrage* as i t  w a / 'in  respect of delay and 
detention before the loading was complete, and. 
the cesser clause in  the charter-party only applied 
after the loading was complete.

Biaham Q.C. and Carver for the defendants, 
the charterers.—The cesser clause in  the charter-

I,, dnpq anolv because this was a claim, i f  
not strictly for demurrage, at any rate jb r the 
5 *  nf the shin for which there would be a
S en Strictly speaking, there could not be any 
claim for demurrage, as no number of days was 
fixed for the loading; but i t  was w ithin the 
meaning of the charter-party in the nature of 
demurrage,and wastherefore covered by the cesser 
clause I t  must have been the intention of the 
parties to have regarded this as a claim fo r 
demurrage, because they used m the charter- 
party the following words, “ demurrage to be at the 
rate of twenty pounds per day. That being so, 
the claim is w ithin the cesser clause m the

^Th^cases^cited are fu lly  referred to in  the 
judgments.

L a w r a n c e , J . — The question raised on this 
special case turns on the cesser clause of a charter- 
party entered into between the plaintiffs, the 
owners of a ship called the Clan Mackenzie, and
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the defendants, who were tho charterers. The 
guestihri arises in an action brought by the plain
tiffs against the defendants for damages for de
tention of the ship at the port of loading. The 
defence to that claim is that the defendants 
were relieved from all liab ility  under the 
cesser clause of the charter-party. The ques
tion to be decided is, whether under this charter- 
party the liab ility  of the charterer ceased upon 
the loading of the vessel. The words of the 
cesser clause are: “  A ll liab ility  of charterers to 
cease on completion of loading, provided the 
value of the cargo is sufficient to satisfy the lien 
which is hereby given for all freight, dead freight, 
demurrage, and average (if any) under this 
charter-party. The question raised here is one 
which has been raised on many occasions, and our 
attention was called to a great number of cases, 
stale Of them apparently contradictory; and the 
difficulty has been to findthe principle which under
lies the whole of the cases. I  am clear that, i f  all 
the cases were strictly looked into, they are not all 
Consistent, but are apparently inconsistent. How
ever, there are two or three cases which have 
been decided, one as far back as 1875-^-Lockhcert 
V. Falk (33 L. T. Rep. N. S. 96; 3 Asp. Mar. 
Law Gas. 8; L. Rep. 10 Ex. 132), Clirik v. Radford 
(64 L. T. Rep. 1ST. S. 491 ; 7 Asp. Mar. Law Cas. 10; 
(1891) 1 Q. B. 625), decided in  1891 ; and a 
Scotch case, decided in  1889, which, in my judg
ment, so far are undistinguishable from the 
present case. Those cases show that the liab ility  
of the charterers for damages for the detention 
of the ship at the port of loading does not cease 
unless i t  is so expressed in the charter-party. 
Now, the principle or the rule that underlies the 
decisions in those cases appears to be this. To 
ufee the words of the learned judge in Clink v. 
Radford, the lien must be equivalent to a release 
of liability. Pry, L. J. says : “  The rule that we 
are prima facie to apply to the construction 
of a cesser clause followed by a lien clause 
appears to be well ascertained. That rule 
seems a most rational one, and i t  is simply 
this, that the two are to be read i f  possible, 
as co-extensive.”  That is what was said in  the 
same case, although in  other language, by the 
Master of the Rolls. He says : “  The question in 
this particular case as in every other case w ill | 
depend upon this, whether, i f  we apply the cesser i 
clause to the particular breach complained of and \ 
so hold the charterer to be free, the shipowner 
has any remedy for his lien. I f  he has, we should 
consider the cesser clause in  its fullest possible 
meaning, and say that the charterer is released ; 
but i f  we find that by so construing i t  the ship
owner would be left without any remedy 
whatever for the breach, then we should say that 
i t  could not have been the meaning of the parties 
tha t the cesser clause should apply to such a 
breach. Prima facie that is the way a cesser 
clause in a charter-party is to be read.”

In  this case, the words of the charter-party are 
almost identical w ith those in the three cases 
that I  have mentioned. There are no words 
w ith regard to demurrage at the port of load
ing, there is no time at which the demurrage 
is to be charged at the port of loading, and 
there is no sum which is to be attributable to 
demurrage at the port of loading ; but when you 
come to the port of discharge, there is the time 
mentioned and the average rate at which the

discharge is to take place—not less than at the 
rate of 100 tons a working day; the time the 
ship is to be in her berth ready to discharge, and 
the demurrage at 201. a day: thus you have an 
easy method of calculating what the sum payable 
may be, and so get rid  of another inconvenience 
which was pointed out in Clink v. Radford, v iz .: 
that there would be great difficulty is saying 
that the liability, i f  there was a lien for an amount, 
could not be ascertained without considerable 
trouble. Then comes another question which 
was much debated, and that is as to the mean
ing of the word “  demurrage ”  in a case of 
this kind. The principle I  extract from the 
cases is this, that “  demurrage ”  does not include 
damages at the port of loading, but means de
murrage as used in the charter-party. No doubt 
there are authorities the other way. One case 
which is always cited, and was relied upon in 
this case, is the case of Bannister v. Breslauer 
(16 L. T. Rep. N. S. 418; 2 Mar. Law Cas. 0. S. 
490; L. Rep. 2 C. P. 497). That has been com
mented on in many cases, and, i f  I  may use 
the expression, has been much “  blown upon,”  
although never reversed. The point in that case 
was, whether a lien was given for demurrage, 
but no demurrage was pointed at, either at the 
port of loading or at the port of discharge, 
and in order to give fu ll effect to the words of the 
charter-party, i t  was held that demurrage did 
include detention at the port of loading. I t  does 
not seem to me that i t  can be boldly stated that 
Bannister v. Breslauer is no authority for the 
broad proposition that demurrage includes damage 
for detention at the port of loading. Each case 
must stand on its own facts. In  that case there 
was no other damage pointed at in the charter- 
party—no amount, no number of days—nothing 
by which the intention of the parties could be 
ascertained. There the court held, giving effect 
to the words of the charter-party, that there was 
demurrage in  the wide sense of the words in 
which “ demurrage ”  is sometimes used, and 
damages were undoubtedly given for detention at 
the port of loading. I  th ink the judgment of 
Bowen, L. J. deals with that. He says: “  I f  
Bannister v. Breslauer is to be supported at all, it  
must be upon the ground that no oilier meaning 
can be given to the word ‘ demurrage ’ in that 
charter-party, and no other extent to the lien to 
be created than by including in  the w ord1 demur
rage’ damages for detention at the port of load
ing, so that such damages are covered by the 
lien.” Then he also says in the same judgment: 
“  So far as I  know, all the cases, w ith the excep
tion of Bannister v. Breslauer, where a lien has 
been held to cover damages for detention of a 
ship, are cases in  which one can either directly or 
indirectly find in the charter-party some prac
tical pecuniary measure by which the damages 
for such delay can be measured.”  Clink v. Radford 
seems to me to follow precisely Lockhart v. Folk, 
and Lockhart v. Falk has been followed in a 
case in the Scotch courts, Gardiner v. Ma.cfar- 
lane (26 Sc. L. Rep. 492), a case in  which the 
same principle was involved and precisely the 
same conclusion wa3 arrived at. Under the 
circumstances the pla intiff is entitled to judg
ment.

W right, J.—This is an action by shipowners 
against charterers to recover damages fo r deten
tion  of the ship at the port of loading, and the
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question f o r  consideration is, whether the defen
dants are relieved from liab ility  y arter.
usually known as the cesser clause. • 0f
party provided that the ship
1597 tons register measurement, sliould proceed 
to Sydney and there receive a fu ll and complete 
cargo of coals and proceed therewith to San
Francisco, and there make delivery P y
of freight at the rate of 15s. per ton, an
tained the following clauses, on which the ques
tion depends: “ A ll liab ility  of charterers to
cease on completion of loading, P
value of the cirgo is sufficient to satisfy the lien
which is hereby given for all freight, ea their
demurrage, a id  average ( if any) nnder the ir 
charter-party . . . to be loaded as c Zj
and to be discharged as customary at the average 
rate of not less than 100 tons per working day 
(Sundays and legal holidays excepte ) 
time the ship is in  berth and ready to discharge 
and notice thereof given by the master in  £•
Demurrage to be at the rate of twen y P
per day. . . . Penalty for non-performance
of this agreement, estimated amount o r £ •
The charter-party did not contain any o icr P 
vision referring to demurrage, or detention, dead 
freight or average. I t  is unnecessary to recapitu
late in detail the numerous cases from Pederson v.
Lotinga (28 L. T. Rep. 0. S. 267) in  1857 to 
Clinic v. Radford (61 L. T. Rep. N- S- 49* ;
7 Asp. Mar. Law Cas. 10; (1891) 1 Q. B. 
625) in 1891, in  which clauses more or less 
similar have been considered. The effect or them 
seems to have been as follows : In  the first place,
the terms of the particular cesser clause are to
be examined. I f  they are free from ambiguity 1 
can rarely happen that their effect can be a ere 
by any provision of the charter-party. Examp es 
are Oglesby v. Yglesias (E. B. & E. 930; 27 L. J. 
356, Q. B ) ;  Milvain  v. Perez (3 L -T. Rep.N. S. 
736; 30 L. J. 90, Q. B .; 7 Jur. N. S. 336, Q. B.), 
where the cesser clause in express terms exemp e 
the charterer from liab ility in respect of all 
matters and things before, during, or after the 
shipping of the cargo. I f  the cesser clause is 
expressly restricted to certain liabili j 
effect is given to i t  subject to the res r i , 
in Lister v. Haansbergen (34 L. T. Rep. ■ ■ ’
3 Asp. Mar. Law Cas. 145; 4 5  L. J. 495,
& Ex ; 1 Q. B. Div. 269) The gene™1 prinmple
is clearly stated in French v. Gerber ( _ -\ n p
N K A«n Ma” . Law Cas. 41M, 1 f ■
Div 737? 2 C P. Div. 247). But i t  usually 
happens that the cesser clause is ambiguous, to 
instance, where, as is commonly the case, the 
clause runs, “  A ll liab ility  of the char »
on completion of loading,”  or all Lability of  ̂the 
charterer under this charter-par y » t y.
completion of loading” or to the like effect, m 
may be doubtful whether the in■ accrued
exempt the charterer from habüitie _ 
before the completion of loading, or o y P g 
the accrual of further liabilities, and tu ther.m  
either case whether i t  is to exempt f rft;«ht or 
such matters as agreed freight, dead freight, 
demurrage, or average, or is also - P (j am_
from liab ility  to be sued for unliq
ages. In  such cases it  may happen that the
charter-party does not contain any andthat
other clause from which help can g 3,, js &
certain presumptions may be ma . 
presumption against an intention by the snip

owner that any causes of action accrued before 
the loading shall be released, or, what is the 
same thing, that his right to sue for them shall 
be deemed contingent on a sufficient cargo 
not being loaded ; and a presumption against an 
intention by the shipowner to _ leave himself 
wholly without remedy for unliquidated damages 
in  respect of breaches before the completion of 
loading (see Christofferson v. Hansen, 26 L. T 
ReD N. S. 547; 1 Asp. Mar. Law Cas. 305; 41 
L PJ 217, Q. B .; L. Rep. 7 Q. B. 509 ; and Gray 
v Carr, 25 L. T. Rep. 1ST. S. 215; 1 Asp. Mar. Law 
Cas 115; L. Rep. 6 Q. B. 522); and especially per 
Brett, J. at p. 537, and Bramwell B. at p.548; 
Clink v. Radford (ubi sup.)-, but this latter 
presumption does not extend to liab ility  for 
unliquidated damages incurred after loading. 
As to them the cesser clause m the ordinary 
form is absolute, whether or not a lien is 
given: (see French v. Gerber.) There rarely 
fs any other clause in the charter-party which 
throws material ligh t upon the meaning of the 
cesser clause, except the lien clause, which is 
most commonly to the effect that the shipowner 
is to have a lien on the cargo for freight, dead 
freight, and demurrage. Where there 18 
a clause there is a strong presumption that to 
the same extent to which the shipowner obtains 
a remedy by the lien, he consents to discharge 
theTharterer from liab ility  to action and also 
a strong presumption that he does not intend to 
discharge1 the charterer from any liab ility  for 
breaches before loading to whteh ,th<: hen does 
not extend • and the question, what is the proper 
construction of the cesser clause tends'tobecome 
the question, what is the proper construction ot 
the hen clause : (see Francesco v. Massey, L  Rep.
8 Ex. 101; 2 Asp. Mar. Law Cas. 594, m , A t ' ■■
Clorru 2 Asp. Mar. Law Cas. 593; 32 L. 1. »ep. 
N S  670 L  Rep. 10 Q. B. 553 ; French v. Gerber-,
CTmfc v Radford.) In  the construction of 
the lien clause“1 for this purpose certain other 
rules or presumptions have been established. 
I f  the charter-party contains a provision for 
demurrage in the form of giving the charterer 
a right to detain the ship for a specified number 
ofdavs beyond the lay days, at an agreed rate 
per day, either at the loading port or at the 
port of discharge, or at both, then the hen clause 
in its ordinary form extends to aR demurrage of 
this kind, as in Francesco v. Massey (L. Rep. 8 Ex 
101). I t  is equally clear that in  such a case i t  
does not extend to mere detention of a kind for 
which no demurrage rate is fixed. I t  may be 
added with regard to a demurrage clause in  this 
form, that i f  the charter-party specifies a number 
of days for loading, and also a number of days 
for discharging, and then a number of days on 
demurrage, this provision for demurrage has 
been held to refer to both ports (see Kish v. 
Corn/) as i t  was so assumed in Francesco v. 
Massey. I f  the charter-party contains no pro
vision for a fixed number of demurrage days m 
the first form, but contains a provision for demur
rage in the form of fixing a demurrage rate, i.e. 
an agreed rate of payment for detention at one or 
both ports, without any express lim it, then the 
lien extends to this kind of demurrage, and not 
to any other damages for detention, and the 
cesser clause consequently is construed to exempt 
the charterer from liab ility  for that demurrage, 
but not from liab ility  for unliquidated damages
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for detention at the loading port. This appears 
to he clearly settled by Lockhart v. Falk (33 
L. T. Rep. N. S. 96; 3 Asp. Mar. Law Gas. 8; 
L. Rej). 10 Ex. 132); French v. Gerber; San
guinetti v. Pacific Steam Navigation Company 
(35 L. T. Rep. N. S. 658 ; 3 Asp. Mar. Law 
Cas. 300; 2 Q. B. Div. 238); Gardiner v. Mac- 
Jarlane (26 So. L. Rep. 492); Clink v. Radford, 
notwithstanding expressions to the contrary effect 
in  Kish v. Carry and in Sanguinetti’s case, and 
in  the Restitution Steamship Company v. Pirie 
(61 L. T. Rep. N. S. 330 ; 7 Asp. Mar. Law Cas. 
11, n . ; and see note 64 L. T. Rep. N. S. 491). I f ,  as 
in  Kish v. Corry, the charter-party pontains a 
■demurrage clause in the first provision specifying a 
number of days; and also aprovision for a demurrage 
rate for further detention at the loading port w ith
out lim it of time, i t  does not appear to be clear 
whether the lien and cesser clauses w ill be held to 
extend to the latter: (see the judgment of Brett, 
L.J. in Sanguinetti v. Pacific Steam Navigation 
Company.) The facts in Kish v. Corry did not raise 
this question. I f  the charter-party contains no 
clause expressly providing for demurrage in either 
form, i t  has not yet been definitely settled whether 
the word “  demurrage ”  in the lien clause extends 
to the liab ility  to unliquidated damages for deten
tion at the port of loading. In  Bcmnister v. Bres- 
lauer the court thought that i t  does so on the 
ground that otherwise no effect would be given 
to the word “  demurrage;”  but this view has been 
questioned, especially by the present Master of 
the Rolls. As i t  is pointed out in Gray v. Carr, 
from the mere existence of a general word in  a 
general printed form of a mercantile document, 
which is intended to be filled in or modified as 
the particular transaction requires, i t  is not 
necessarily to be implied that any effect must be 
given to that word. The proper construction 
may be to read in after such a word the qualifica
tion “ if  any,”  which, in  the present case, is used 
and may be construed to refer to demurrage as 
well as to average.

I t  remains to apply these rules to the present 
case. The cesser clause is free from ambiguity 
as regards liabilities which might be incurred 
after the completion of the loading. As to 
all these there is a complete exemption of 
the charterer, even in  respect of unliquidated 
damages for which no lien is given to the 
shipowner : (French v. Gerber, ubi sup.) But, as 
regards liabilities accrued before completion of 
loading, the cesser clause is ambiguous, and if it 
stood alone, the presumption would be that it  does 
not deprive the shipowner of his accrued right of 
action against the charterer for unliquidated 
damages for detention before a sufficient cargo 
was loaded. But there is a lien clause for demur
rage, and also a clause for payment of a demur
rage rate in the second form. The lien clause, 
therefore, extends to this demurrage, and the 
presumption against the application of the cesser 
clause is therefore reversed, and the charterer is 
to be held exempt from any liab ility  for such 
detention as is governed by this demurrage in lien 
clauses, and the only question is whether the 
demurrage clause does extend to detention at the 
port of loading. Lockhart v. Falk seems to be an 
express authority that i t  does not, and that case 
was cited and not disapproved in the Exchequer 
Chamber in Kish v. Corry and in Sanguinetti’s 
case, and was approved and followed by the

Appellate Court in  Scotland in Gardiner v. 
Macfarlane, and was approved by Bowen, 
L.J. in  Clink v. Radford. The only distinc
tion between Lockhart v. Falk and the present 
case is, that in  Lockhart v. Falk a specified number 
of lay days was allowed for discharge, whereas in 
the present case the stipulation is that the ship is 
to be discharged at the average rate of not less 
than 100 tons per working day. Whether for all 
purposes the two provisions are equivalent 
need not be determined. In  Sanguinetti v. 
The Pacific Steam Navigation Company Mellish 
L.J. and Brett, L.J., do not seem to have entirely 
agreed on a similar question. But for the 
present purpose there does not appear to be any 
sufficient ground of distinction. When the load
ing is complete i t  is a simple matter of computation 
to find the number of days. The result therefore is, 
that in relation to the port of discharge there is 
in effect a specified number of days to which the 
demurrage rate is easily applicable, so that all 
concerned can know without difficulty the amount 
for which the lien attaches ; whereas in relation 
to the loading port there is no similar definition, 
and i t  m ight be impossible to ascertain the amount 
for which a lien could be claimed on the cargo 
without an inquiry into the usages, appliances, 
and accommodation of the loading port, and all 
the circumstances on which the question of due 
diligence in loading or the amount of damages 
may depend. In  Gardiner v. Macfarlane the 
damages claimed included damages for the 
fouling of the ship’s bottom during the deten
tion at the loading port, and, as is pointed 
out by the present Master of the Rolls in Gray 
v. Carr, at page 542, the negotiability of bills 
of lading would be seriously affected i f  their 
value depended upon liabilities of such a kind. 
There is therefore a strong practical reason for 
holding that the lien was not intended to be given 
for detention at the loading port, and for arguing 
back to the conclusion that the demurrage rate 
was not intended to apply to such detention. In  
one respect the facts in Lockhart v. Falk were less 
favourable to the shipowner’s claim against the 
charterer than the facts in the present case. In  
Lockhart v. Falk i t  was proved at the tr ia l that 
there was a customary rate of loading at the 
loading port, and therefore the force of the con
sideration last mentioned was less than in this 
case. The plaintiffs are entitled to maintain this 
action against the defendants for such damages 
as they can prove without reference to the demur
rage rate, which is agreed only with reference to 
the port of discharge.

Judgment fo r the plaintiffs.

The defendants appealed.
Feb. 23.—Bigham, Q.C. and Carver for the 

defendants.—The cesser clause protects the 
defendants in this action because the lien for 
demurrage, with which i t  is co-extensive, is appli
cable to delay at the port of loading. Demurrage 
in this charter-party at the port of discharge 
is used in the sense of damages for detention, 
because there is no specific time agreed to be 
allowed for unloading. There is no reason why 
this should not apply to the port of loading, as well 
as to the port of discharge. Lockhart v. Falk (33 
L. T. Rep. N. S. 96; 3 Asp. Mar. Law Cas. 8; L. Rep. 
10 Ex. 132) has no application here, as the words
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of the charter-party were different _ there f i om 
what we have in this case. . I f  i t  is not distin
guishable, i t  is submitted that i t  was wrongly 
decided, and should be overruled. In  that case 
i t  was held that the demurrage rate clause only 
applied to the port of discharge, that the lien tor 
demurrage was not applicable to detention at the 
port of loading, and that consequently the cesser 
clause did not apply to such detention ; the case 
has been approved only in respect of the two 
latter propositions and only in  two cases :

Clinic v. Radford and Co., 7 Asp. M a r. Law Cas. 10 ;
64 L. T. K ip . N. S. 491 ; (1891) 1 Q. B. 625;

Gardiner v. Macfarlane, 16 Court Sess. Ca..
series, 658.

The first proposition has never been approve , 
and that is the only one that is really m the 
defendants’ way in this case.

Gorell Barnes, Q.C. and Leek, for the plaintiffs, 
were not called upon.

Lord B siier, M.R.—I f  this were the first time 
I  had to construe such a clause in  a charter- 
party as we have now before us, I  should construe 
i t  just in  the same way as I  am now going to con
strue it, when the meaning of the phrases we nave 
to determine has been already settled by previous 
decisions. I t  is a wholesome, and I  think neces
sary, rule to be observed in business affairs that 
when a document has been in daily use by a 
mercantile people in, nearly always, the same 
form, the court, in  construing it, ought not to 
break away from what i t  has laid down m 
previous decisions, even though i t  would pre er 
to take a different view, because all similar docu
ments, made since the first decision, have been 
made on the faith of the law then laid dowm. ■ 
the court were to vacillate in  its construction o 
such documents, there would be no firmness m 
mercantile transactions. That is a doctrine 
has often been laid down, and if  in such a cas®
I  have mentioned a decision has been many y - 
ago given in  a Superior Court, then the Oour 
Appeal w ill decline to overrule it, even tho g 
may be of opinion that, if  the question were then 
being raised for the first time, i t  wou 
from the view that had been taken. , >
Lockhart v. Falk (ubi sup.) is like the pre ‘ ’
and is not d is t in g u is h a b le  from it, ,
though we should have decided differ y 
question were now before us for the ’
yet we ought not to overrule that decisio . 
us now consider that case. The firs J3 ouato
ns to construe now is ‘‘ t^ ^e  /o a d e d  as custo
mary,” and in Lockhart v. Falk t  
be loaded “ in the customary maimer. I  he cou
in that case held that the phrase had noapphca 
Lon a t all to any question about demurrag , 
that it  referred only to the manner of loading. 
That was held after the decision in ^ ws°nJ Q 
Burness (1 H. <fc C. 396) had been cited to the 
court. In  that case Pollock, C.B., at page . 
says : “  By the charter-party the vessel w s  to 
load in the customary manner a carp 
H ill coke, and in regular turn. I t  appears to me 
that the words ‘ customary m a n u e r mean the 
mode of loading, whether by a l ^ ht®LOIl l n e r  
wharf, and whatever was the castomaiy m ann^ 
was to be pursued on this occasion. , P , 
does not apply therefore to the time to be taken 
in loading, nor to the penalty for not 
given time, but only to the manner of loading.

V ol. V IL , N. S.

I f  the vessel loaded in the customary manner, 
though she took an unreasonable time over it, 
there would be no breach of the agreement con
tained in that clause. There being then a con
tract to load, but no time fixed for the loading, a 
contract to load in  a reasonable time is implied, 
and i t  is implied not from the words “  in the 
customary manner,”  but simply from the agree
ment to load. Then, i f  the ship be not loaded 
in a reasonable time, damages may be obtained 
for this breach of contract. No amount has been 
fixed, so that the damages are at large, depend
ing on what in ju ry  has been caused to the owner 
by the breach. Now, can such damages have 
anything to do w ith demurrage for which a lien 
w ill attach? When there is a lien, the person 
affected by i t  ought to be able to know how much 
money he must pay if  he wishes to get r id  of the 
lien; if  he does not know he cannot get r id  of the 
lien! That is one reason why damages for breach 
of agreement to load w ithin a reasonable time 
cannot be brought w ithin the term “ demurrage.”
I f  there were in the charter-party only this stipu
lation as to loading, and the agreement for 
lien for demurrage, and nothing else to support 
such a lien, then possibly—I  do not say i t  would 
be so—possibly the court might be obliged to say 
that the lien must attach to these damages at 
large because there would be nothing else to 
which i t  could attach. But when there is some
thing in the charter-party to which i t  can attach, 
as is the case here, i t  cannot be a proper mode 
of construction to make the lien attach to that 
which is not a proper subject of lien when there 
is a proper subject to which i t  can attach. Not
withstanding the criticism of Lockhart v. Falk 
(ubi sup.) I  have no doubt of the correctness of 
that decision, and that case and Clink v. Radford 
and Co. (ubi sup.) seem to me to lay down what I  
have just said as a general rule of construction 
to be applied to charter-parties upon this point. 
In Clinic v. Radford and Co (ubi sup.) it was 
clearer than i t  is here that the penalty or 
demurrage clause applied only to the port of dis
charge ; but the decision in  that case was intended 
to lay down a general rule of construction, that 
when there is a stipulation which gives a penalty 
or payment in  the nature of demurrage at the 
port of discharge, but there is no such stipulation 
with regard to the port of loading, then the lien 
for demurrage clause applies only in the first 
case and not in the second, and that a cesser clause 
is to be taken i f  possible as co-extensive w ith the 
lien for demurrage. The reason of that is 
explained by the usual course of business matters; 
the charterers having control of the loading, i t  
would only be natural that the cesser clause 
should not be intended to apply to their liab ility  
in  respect of acts done only by them. A t the port of 
discharge there is quite a different state of things. 
There the ship is generally unloaded by the 
owner in  company w ith the consignee, as tho 
cargo is very seldom received by the charterer; 
and, as i t  is received by persons over whom the 
charterer has no control, i t  is natural that he 
should put into the charter-party a clause pro
viding for a cesser of his liability, so that a 
delay in unloading should give the owner a lien 
on the cargo instead of his having a claim 
against the charterer. Therefore from a business 
point of view, and from the meaning which we 
must give to the words of the contract, i t  is clear

2 B
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that a breach of an implied contract to load 
w ithin a reasonable time is not a subject-matter 
for lien for demurrage. The cesser clause applies 
only to delay at the port of discharge, and does 
not protect the defendants, and we must there
fore dismiss this appeal.

F r y , L.J.—The question which we have now 
to decide arises on a clause in  a charter-party 
providing for a cesser of the liab ility  of the 
charterer and creating a lien for demurrage in 
favour of the shipowner. The charter-party 
must be construed, i f  possible, so as to make the 
application of the cesser clause and the lien clause 
co-extensive, and the question is whether the 
lien clause applies to unreasonable detention at 
the port of loading. The latter part of the clause 
we have to consider divides itself into two parts. 
The first refers to the loading of the ship, which 
is to be “  as customary,”  and that clearly means 
the same as “  in the customary manner.”  There 
is no provision in  the clause as to the time w ithin 
which the vessel is to be loaded, and though in 
most cases such a provision is intentionally not 
made, yet here the intention is clearer than usual, 
because the provision as to loading is immediately 
followed by provisions as to unloading, containing 
words lim iting the time for such unloading. I t  
is clear, therefore, that the agreement that the 
loading shall be “ as customary”  must refer only 
to the manner of loading. Then, as no time is 
mentioned, a reasonable time must be implied in 
the contract. The clause as to discharge stipu
lates for the time of the unloading in this way: 
that the discharge shall begin from the time the 
ship is in berth and ready to discharge, and 
notice thereof given by the master in writing, 
and shall be at the average rate of not less then 
100 tons per working day. Therefore, the time 
by which the unloading shall be completed is 
fu lly  fixed. To my mind, demurrage is a term 
more easily applicable to a delay after a time 
that has been expressly fixed than to a delay after 
a time which is only implied as reasonable. 
That is the proper meaning of the word, and i t  is 
not applicable to delay after a reasonable time, 
unless there are words in the charter-party show
ing i t  to be used there in  that sense. That, I  think, 
is what was held in Lockhart v. Falk (ubi sup.). I f  
so, the words as to demurrage in this charter-party 
relate only to the port of discharge. Now against 
that i t  is urged, first, that this case and Lockhart 
v. Falk are different, because the words in the 
two charter-parties are different. I t  is true 
that the time for discharge in that case was fixed 
at ten working days, while in the present case 
the time is fixed by providing that the discharge 
shall be at the average rate of not less than 100 
tons per working day; but that distinction is 
entirely immaterial. Then i t  is said, secondly, 
that the position of the clauses as to loading and 
discharging are different in the two charter- 
parties ; in  one case they are separated, but in 
the other they are dealt w ith  in the same clause. 
That difference also appears to me immaterial. 
I  th ink that the principle of construction which 
was applied in Lockhart v. Falk applies here also. 
Then i t  is said that Lockhart v. Falk was wrongly 
decided, but for the reasons I  have given I  think 
i t  was rightly  decided. So that, both onauthority 
and principle I  th ink that the judgment of the 
Divisional Court was right, and that we must 
dismiss this appeal.

L opes, L.J.—I f  I  were considering this charter- 
party, unassisted by authority, I  should come to 
the conclusion that the clause giving a lien for 
demurrage applies only to delay at the port of 
discharge and not at the port of loading. The 
authorities favour that view, and I  cannot dis
tinguish Lockhart v. Falk (ubi sup.) from the 
present case. Then i t  is said that the decision in 
that case is wrong; but I  agree w ith the Master 
of the Rolls and Fry, L.J. that the case was 
well decided; and further, i t  would be a strong 
thing to overrule it  after i t  has stood for sixteen 
years. I  w ill only add this, that not only is this 
construction of the contract favoured by the 
authorities, but also by a business view of the 
matter. The appeal should be dismissed.

Appeal dismissed.
Solicitors for the plaintiffs, Lowless and Go.
Solicitors for the defendants, Rowcliffes, Rawle, 

and Co., agents for H ill, Dickinson, Dickinson, and 
H ill, Liverpool.

Tuesday, May 3,1892.
(Before Lord E sher . M.R., F r y  and L opes, L.JJ.) 
T i ie  C astlegate  Ste a m s h ip  C om pany  L im it e d  v .

D empsey a n d  Co. {a)
APPEAL PROM THE QUEEN’ S BENCH DIV IS ION. 

Charter-party—Demurrage— Cargo to he delivered 
“  as customary ” —Discharge to he “  with a ll 
despatch as customary ” —Custom of port fo r 
dock company to discharge—Strike of dock 
labourers—Non-liability of charterers.

By a charter-party i t  was agreed that the ship 
should deliver her cargo at a certain port as cus
tomary, and that the discharge should be “  with 
a ll despatch as customary and ten days on de
murrage over i .A above he said lying days at 
6d. per net register ton per day.”  According to the 
custom of the port, the discharge was carried out 
by the dock company, and it  was delayed fo r four 
days in  consequence of a strike among the dock 
labourers. In  an action by the shipowners 
against the charterers fo r damages fo r this 
delay:

Held, that no definite time was fixed by the charter- 
party fo r the unloading to take place in, and 
that therefore, a reasonable time under the cir
cumstances should be allowed, and that the delay 
was a circumstance which arose out of the appli
cation of a custom of the port, and that the char
terers were not liable.

Judqment of Wright, J. (reported 65 L. T. Rep.
N. S. 755; 7 Asp. Mar. Law Cas. 108; (1892) 
1 Q. B. 54) reversed.

T h is  was an appeal from the judgment of W right, 
J., sitting without a jury, which is reported in 65 
L. T. Rep. N. S. 755; 7 Asp. Mar. Law Cas. 108;
(1892) 1 Q. B. 54.

The action was brought by the owners of the 
steamship Castlegate against the charterers for 
damages for delay in the discharge of her cargo 
at Garston Docks in Nov. and Dec. 1890.

By a charter-party, dated the 18th Oct. 1890 i t  
was agreed between the plaintiffs and the de
fendants that the Castlegate should load a fu ll 
and complete cargo of sleepers at Riga, and 
should therewith

Proceed to Garston and deliver the same as customary
(o) Reported by E. M a n l e y  Sm it h , Esq., Barrister-at-Law.
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on being paid freight . . . the act of God, the 
Queen’s enemies, restraints of princes, rulers, or people, 
and the consequences of hostilities, loss, or damage 
from fire on board in hulk or craft or on shore, col
lisions, any aot, neglect, or default whatsoever ot pilot, 
master, or crew in navigation of the ship, and all ana 
every the dangers and accidents of the seas and rivers, 
and of navigation of whatever nature or kind excepte , 
subject to the regulations of the ports, and .weather and 
ice permitting,' and to the navigation being officially 
declared open, the cargo to be supplied alongside as fast 
as the steamer can take i t  in, Sundays and legal hond y 
excepted, and to be discharged with all despatch as 
customary, and ten days on demurrage over and ahove 
the said lying days, at 6d. per net register ton Per “ a7- 
Lay days to count from the day after the vessel is 
her proper loading place and discharging berth, an 
notice in w riting duly given, but three days final notice 
to be given to the shippers of vessel being ready to load. 
Vessel to discharge in  a dock or berth as ordered by 
charterers or their agents . . . The usual custom 
of the wood trade of each port to be observed by eac 
party in cases where not specially expressed • • •
the act of God, perils of the sea, fire, barratry of the 
master and crew, enemies, pirates and thieves, arrests 
and restraints of princes, rulers, and people, collisions, 
stranding, and other accidents of navigation excepted, 
even when occasioned by negligence, default, or error 
in judgment of the pilot, master, mariners, or other 
servants of.the shipowners.

A t the tria l it was proved to be a custom at the 
port of Garston that the discharge of the ship 
should be carried out entirely by the dock com
pany, and, in consequence of a strike among the 
dock labourers, a delay of four days was caused m 
the discharge of the Castlegate.

W right, J. thereupon gave judgment for the 
plaintiffs for 114i. 2s. for this delay.

Kennedy, Q.C. and Joseph Walton for the defen
dants.—W right, J. has divided cases as to the 
time in which a ship ought to be unloaded, into 
three classes. I t  is submitted that this division is 
wrong, and that there are only two classes, namely, 
those in which the charter-party fixes a definite 
number of days within which the discharge isto  
take place, and those in which no definite number 
of days is fixed. In  the first of these two classes 
the charterer is liable for any delay beyond the 
specified lay days ; in the second he is only bound 
to use reasonable diligence under the 
stances. This is what was laid down by tne 
Master of the Rolls (then Brett. J.) m Nelson v. 
Dahl in the Court of Appeal, which case was 
affirmed in the House of Lords :

Nelson v. Dahl, 43 L. T. Rep. N. S. 367; 4 Asp. 
Mar. Law Cas. 392 ; 12 Ch. Div. 583.

No definite time is fixed in this charter-party, 
and a reasonable time is therefore to be allowed 
for the discharge. The words ‘ as customary, 
do not refer to the time m which the discharge 
is to take place, but only to the manner. 1 
Has been recently held to be the meaning of these 
Words:

Dunlop and Sons v. Balfour, W ill“ “ noAoTl o  B ante, p. 181; 66 L. T. Rep. N. S. 455 ; (1892) 1 Q. B. 
507.

“ A ll despatch” means such despatch as is 
reasonable under the actual circumstances ot tfie 
case:

Postlethwaite v. Freeland, 42 L. T. Rep. N '
4 Asp. Mar. Law Cas. 302 ; 5 App. Cas. 59-1 ,

Good and Co. v. Isaacs and Sons, 92 L. 1. 410, 
W. N. 1892, p. 64.

I f  it is held that the discharge is to take place 
within the customary time for a discharge, then 
the circumstances of the case w ill not be taken

into consideration. Customary time is said to 
mean average time, but there is no average time 
for discharging; ships and their cargoes, and the 
manner in which the discharge takes place, are so 
various that it would be impossible to say what 
average time would mean. They cited also

Budqett v. Binnington, 63 L. T. Rep. N. S. 742 ;
6 Asp. Mar. Law Cas. 592; (1891) 1 G. B. 35 ;

Hick v. Rodocanachi, 65L. T.Rep. N. S. 300 ; 7 Asp.
Mar. Law Cas. 97; (1891) 2 Q. B. 626;

Lockhart v. Falk, 33 L. T. Rep. N. S. 96; L. Rep.
10 Ex. 132.

Gorell Barnes, Q.C. and Pickford for the plain
tiffs.—This charter-party has fixed a definite 
time within which the discharge was to take 
place, and in such a case whatever be the cause of 
the delay, the charterers are liable. In  Postle- 
thwaite v. Freeland (ubi sup.) there was nothing 
to show that a definite time was intended to be 
fixed. In  this case there is a provision in the 
earlier part of the charter-party that the cargo 
should be delivered “ as customary,” which means 
in the customary manner. Then follows an agree
ment for the delivery “ with all despatch as 
customary.” The two last words would he use
less if they are construed to mean “ in the 
customary manner,” because that has been 
already provided for as above. The only way in  
which those two words can be construed so as to 
give them some force is by making them refer 
to the despatch, so that the discharge is to be 
carried out with the customary despatch at that 
port. There is no difficulty in finding out what 
wouid he the usual time at Garston required for 
the discharge of such a vessel as this. Another 
clause showing that a definite time was intended 
to be fixed is the clause for demurrage days “ over 
and above the said lying days.” That clause 
must mean that the previous words have fixed the 
number of lay days. They cited

Ford v. Cotesworth, 23 L. T. Rep. N. S. 165; 3 Mar.
Law Cas. 0. S. 468; L. Rep. 5 Q. B. 544.

Lord E s h e r , M.R.—The question in this case 
turns entirely on the true construction of the 
charter-party. I f  a definite time is there fixed, 
either expressly or by necessary implication, 
within which the discharge of the cargo must take 
place, the charterers must pay damages if the 
ship is for any reason detained for the discharge 
beyond that time. The question, therefore, is 
whether the charter-party fixes a definite time. 
Now, the meaning of such an expression as we 
have here, “ to be discharged with all despatch 
as customary,” when taken by itself, has been 
determined by many cases. In  Postlethwaite v. 
Freeland (ubi sup.), in the House of Lords, the 
words were “ to be discharged with all despatch 
according to the custom of the port,” and it  
seems to me that “ as customary” is exactly 
equivalent to “ according to the custom of the 
port.” So that, unless there is something else in 
this charter-party which alters the construction 
of these words, “ as customary ” must refer to the 
manner, and not to the time, of discharge. Two 
matters were relied upon to distinguish this case 
from Postlethwaite v. Freeland (ubi sup.). The 
first was that the clause continues, “ and ten days 
on demurrage, over and above the said lying 
days,” and this, it  was contended, shows that the 
charter-party fixed a definite time for the dis
charge. I t  has often been held that there cannot 
be demurrage days in the proper sense of the
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term, unless there is a fixed number of lay days, 
and in this charter-party there is no fixed number 
of lay days. Therefore, the demurrage specified 
is to commence after the time when the cargo 
ought to be discharged as customary if  all 
despatch were used. The second matter relied 
on was the provision that the ship, after loading 
a cargo of deals, should proceed to Garston “ and 
deliver the same as customary.” I t  was argued 
that the words “ as customary ” in the later part 
of the charter-party must be construed differently 
from what they must mean in the earlier part, 
but I  cannot see why that should be so. Postle- 
ihwaite v. Freeland (ubi sup) seems to me to show 
that no definite time is fixed by this charter-party 
for the discharge of the cargo, and I  adhere to 
what I  said in that case in the Court of Appeal 
(40 L. T. Rep. N . S. at p. 605; 4 Ex. D iv. at 
p. 104fi which appears to have been affirmed by 
the House of Lords. I  said that the clause in the 
charter-party in that case “ seems to mean that 
the ship "was to be discharged with all such des
patch as was consistent with the manner and 
process wherewith every vessel going to that 
port is discharged.” Therefore, as no definite 
time is fixed by this charter-party for the dis
charge of the cargo, it  must be discharged within  
a reasonable time under the circumstances. The 
only circumstances which could be considered 
were, it was argued, those which were the 
ordinary result of the ship’s being discharged 
according to the custom of the port. The cases 
seem to me to show that regard must be had to 
the actual circumstances under which the 
discharge took place, but if  the only circum
stances to be considered are those which arise 
out of the application of the custom of the port, 
then I  think that this strike was such a circum
stance. By the custom of the port the ship had 
to be discharged by the dock company, and the 
delay was caused by a strike among the men 
employed by the dock company. Therefore, it 
wa s by reason of the application of the custom of 
the port that the delay happened. So that, either 
way, the discharge took place with reasonable 
despatch under the circumstances, and the defen
dants are not liable in respect of the delay. The 
case of Good and Co. v. Isaacs and Sons (ubi sup.) 
appears to me to agree exactly with Postlethwaite 
v. Freeland (ubi sup). There the ship was to bo 
discharged “ at usual fru it berth as fast as 
steamer can deliver as customary,” and it  was 
held that the obligation to unload did not 
commence until she was berthed in a usual fru it 
berth, and that, when so berthed, she was to be 
discharged as fast as the steamer could deliver 
in the customary manner. The present case 
appears to mo to be in one respect a stronger 
case than either Postlethwaite v. Freeland or 
Good and Co. v. Isaacs and Sons. In  the ordinary 
course the discharge of a ship is the joint act of 
the shipowners and the charterers, the ship
owners doing their part of the work by their 
crew. By the custom of this port, the dock com
pany are put in the position of these two parties, 
and by reason of the strike the share of the work 
for which the shipowners would ordinarily be 
responsible was delayed, as well as the share for 
which the charterers would ordinarily be respon
sible. Under these circumstances, no definite 
time for the discharge being fixed, it seems to me 
impossible to say that the charterers ought to

bear the whole burden of what has happened. I f  
the shipowners had had to do their part of the 
work by their own people the result might 
have been the same, but the case is stronger 
where the same people do both the ship
owner’s and the charterer’s share of the work, 
and a strike prevents both shares from being 
done. For these reasons 1 cannot agree with 
the decision of the learned judge in the court 
below, and I  think that this appeal must be 
allowed.

P i i y , L.J.—I  agree. The question hero arises 
on the construction of the words “ to be dis
charged with all despatch as customary ” in this 
charter-party. In  Dunlop and Sons v. Balfour, 
Williamson, and Co. (ubi sup.), and in other cases, 
it has been held that in such expressions as these 
the words “ as customary ” mean the same as “ in 
the customary manner.” They, therefore, refer 
prim arily to the manner of the discharge, and 
only secondarily to the time, because the 
customary manner may be one which expedites 
or delays the discharge of the cargo. I  read the 
words as meaning that the discharge is to take 
place “ in the customary manner and with all 
reasonable despatch,” reasonable, that is to say, 
having regard to the actual circumstances of the 
case, the custom of the port being one such cir
cumstance. That, I  think, is shown by the 
decision in Postlethwaite v. Freeland (ubi sup.) 
in the House of Lords to be the meaning of the 
words if  they are taken unqualified by other 
words. But it  is said that that case does not 
apply to the present, because there is a stipulation 
in the earlier part of the charter-party for 
delivery of the cargo “ as customary,” and it is 
argued that these words ought to have a different 
meaning in the later part of the document. I  am of 
opinion that prima facie we should treat the same 
words as meaning the same thing. I t  was also 
argued that the clause which provides for demur
rage days “ over and above the said lying days,” 
fixes a definite number of days for the^discliarge.
1 do not agree with that argument. No lay days 
are really fixed by this charter-party. No definite 
time is fixed either expressly or by clear implica
tion; “ the said lying days” must be the days 
occupied by the discharge with all reasonable 
despatch, having regard to the manner customary 
at the port. I  cannot help observing that the 
construction we are adopting seems to be the 
most reasonable in the result, having regard to 
the facts in this particular case. I t  does not seem 
reasonable to suppose that the charterers intended 
to make themselves liable for a delay in the dis
charge of the cargo beyond a particular time, 
although the delay might arise from a circum
stance which prevented the shipowner’s share of 
the work from being done—in other words, that 
they intended to make themselves liable for a 
delay which affected the shipowners as much as 
themselves.

L opes, L.J.—I  am of the same opinion. The 
question really depends upon whether certain 
words used in the charter-party do or do not fix 
a definite time for the discharge of the cargo. I  
adhere to what I  said in the case of Budgeit v. 
Binnington (ubi sup.) as to the essential difference 
between cases where a specific time is allowed 
for loading and unloading, and cases where the 
lay days are not defined. The words used in this
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charter-party, “ to be discharged with a ll despatch 
as customary.” do not define the time 
which the discharge is to take place. T h e *  
are almost identical with those used m  ̂
thwaite  y. Freeland (ub i «fpO which were to be 
discharged with all despatch according 
custom of the port.” In  that case Lord Selborne, 
L.C. in giving judgment said: There 1
doubt that the duty of providing and making 
proper use of sufficient means for the disc g 
of cargo, when a ship which has been chartered 
arrives at its destination and is ready o is 
charge, lies generally upon the charterer. , y 
the terms of the charter-party, he has agreed to 
discharge it w ithin a fixed period of time, that is 
an absolute and unconditional engagement, tor 
the non-performance of which he is_ answerable, 
whatever may be the nature of the impediments 
which prevent him from performing it, and whicn 
causes the ship to be detained in his servic 
beyond the time stipulated. If , on the other 
hand, there is no fixed time, the law implies an 
agreement on his part to discharge the cargo 
within a reasonable time—that is, as was said } 
Blackburn, J. in Ford  v. Cotesworth (ubi s u p L a 
reasonable time under the circumstances. Dim- 
cult questions may sometimes arise as to the 
circumstances which ought to be taken into con
sideration in determining what time is reason
able. If , as in the present case, an obligation 
indefinite as to time is qualified or partially 
defined by express or implied reference to the 
custom or practice of a particular port, every 
impediment arising from or out of that custom 
or practice which the charterer could not have 
overcome by the use of any reasonable diugenc , 
ought, I  think, to be taken into consideration. 
Applying those words here, what was it - a 
prevented the discharge of the cargo in this case 
I t  was a strike of the dock labourers. By the 
custom of the port the discharge was made oy 
the dock company, and therefore the impe im t 
to tho discharge arose out of the custom 
practice of the port. I t  is to be observe 
the custom was for the dock company to 
the shipowner’s and the charterers share 
work of discharging the cargo, so that t 
prevented the shipowner’s part of the w 
being done, as well as the charterer s. 
reasons I  have given I  agree that the j o 
of W right, J. must be reversed. ajfoMed.

Solicitors for the plaintiffs ¡Maples, 
and Go., agents for Leitch, Dodd, B ram w e ll, and
Bell, North Shields. xr TTnlme

Solicitors for the defendants, Wy 
and Wynne, agents for E . Forehaw and Eawkws, 
Liverpool.

[Q.B. Div.

h i g h  c o u r t  o f  j u s t i c e .

Q U EEN ’S B EN C H  D IV IS IO N .
Wednesday, Jan. 27,1892.

(Before H awkins and W ills , JJ.)
I smay, I mrie, and Co. (apps.) v. B lake (resp.). (a)

Cattle-carrying vessel— Cleansing and disinfect
ing of—Loading new general cargo before dism- 
fectinq vessel—Farts of vessel not used for carry
ing cattle—Bight to put new cargo_ on board 
such parts of vessel before ^ f f ^ S ^ s s e l -  
Contaqious Diseases (Animals) Act 1878 (41 Sr 42 
Viet. c. 74), s. 32, sub-sect. 21— Order in  Council, 
the Animals Order of 1886, clause 100.

An Order in Council—clause 100 of the Animals 
Order of 1886—made under the powers given by 
sect 32, sub-sect. 21, of the Contagious Diseases 
(Animals) Act 1878, required that a vessel used 
for carrying animals by sea should, after the 
landing of animals therefrom, and before the 
taking on board of any other animal or other 
cargo be cleansed and disinfected by having all 
marts’of the vessel with which animals or their 
droppings had come in contact scraped and

HeldPtthat the provisions of this order plainly 
required that before any new cargo could be put 
onboard any part of the vessel, even those parts 
which had not been used for carrying cattle, the 
varts of the vessel with which cattle or their 
droppings had come in contact must be cleansed 
and disinfected according to the requirements of 
the order, and that as the appellants had placed 
new cargo on board, although on parts of the 
vessel where no cattle had been carried, before 
cleansing and disinfecting the vessel, they had 
been guilty of a breach of the order, and were 
properly convicted thereof.

Case stated by two justices of the peace for the 
borough of Bootle, in the county of Lancaster.

On the 10th Sept. 1891 the respondent, W illiam  
Blake, the inspector of nuisances of the said 
borough, and an inspector appointed by the 
local authority under the Contagions Diseases 
(Animals) Act 1878, duly laid an information 
before a justice of the peace for the borough 
against the appellants, Messrs. Ismay, Inane, and 
Co., of 10, Water-street, in the city of Liverpool. 
The following is a copy of the information :

The information of W illiam Blake, of Bootle in the 
county of Lancaster, inspector of nuisances taken at 
Bootle, this 10th day of Sept. 1891 before me the under
signed one of Her Majesty’s Justices of the Peace for 
the borough of Bootle, who saith that Messrs. Ismay 
Imrie, and Co., of 10, Water-street, m the city of 
Liverpool, on the 9th and 10th days of Sept., at the 
borough of Bootle, did unlawfully neglect to cleanse and 
disinfect the steamship Cufic, belonging to them (the 
same being a vessel used for carrying animals by sea), 
after the landing of animals therefrom, and before the 
taking on board of any other animal or other cargo in 
contravention of an Order in Council made m pursuance 
of the Contagious Diseases (Animals) Act 1878, and 
contrary to the statute in such case made and provided.

In  accordance with this information the appel
lants were summoned on the 15th Sept. 1891, 
and duly appeared by their solicitor. A fter 
hearing the parties and the evidence tendered by 
them, the justices convicted the appellants of 
tlie offence charged in the information, and 

a) Reported by W. W. Oeb, Esq., Barrister-at-Law.
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adjudged them to pay the sum of 20s. and the 
sum of 98. for costs, and thereupon the appellants 
requested the justices to state the present case.

The facts and grounds for the decision of the 
justices are as follows :

Article 100 of the Order of the Privy Council 
(3446) made in pursuance of the Contagious 
Diseases (Animals) A ces 1878 to 1886, and cited 
as “ the Animals Order of 1886,” states as follows 
(coming under the heading disinfection, water 
traffic):

1. A  vessel used for carrying animals by sea or on a 
canal, river, or inland navigation, shall, after the landing 
of animals therefrom, and before the taking on board of 
any other animal or other cargo, be cleansed and dis
infected as follows:—(i.) A ll parts of the vessel with 
which animals or their droppings have come in  contact 
shall be scraped and swept; then (ii.) the same parts of 
the vessel shall be thoroughly washed or scrubbed, or 
scoured w ith water; then (iii.) the same parts of the 
vessel shall have applied to them a coating of limewash 
except that (iv.) the application of limewash shall not 
be compulsory as regards such parts of the vessel as are 
used for passengers or crew.

2. The scrapings and sweepings of the vessel shall not 
bo landed unless and until they have been well mixed 
w ith quicklime.

3. Except that in  the case of a ferry boat or other 
vessel which makes short and frequent passages across 
a river, or an arm of the sea or other water, i t  shall be 
sufficient i f  the ferry boat or vessel be cleansed and dis
infected once in every period of twelve hours within 
which i t  is so used.

The appellants are the owners of the steamship 
Gufic, the same being a vessel used for carrying 
animals by sea. The vessel arrived at Birkenhead 
on the 6th Sept. 1891, having on board a large 
number of live cattle which were carried on the 
upper deck and ’tween decks. There was also 
a general cargo of about 3000 tons on board, which 
was stowed in the lower deck or hold. The Cufic 
is built of steel, and is specially fitted for carrying 
cattle on two decks, that is on the main or upper 
deck, and in the ’tween decks ; these decks are of 
steel. Besides these two decks the vessel has 
below them one other deck, the orlop deck, which 
is also of steel. The general cargo was carried 
on the orlop deck and in the lower hold beneath 
the orlop deck, which portions of the vessel are 
not fitted for carrying cattle, and cattle were not 
in fact carried in them on the voyage in question. 
There are six hatches in each of the three decks, 
the hatches in each deck being directly above 
those in the deck below.

The cattle were landed at Birkenhead on the 
6th Sept., and the vessel was then brought into 
dock at Bootle, on the 7th Sept., with the re
mainder of the cargo still on board, but without 
having been cleansed or disinfected.

On the 7th and 8th Sept, respectively the 
vessel was inspected by an inspector appointed 
by the local authority under the Contagious 
Diseases (Animals) Act 1878, when he found that 
the appellants by their workmen were clearing 
away the manure from the vessel, but no new cargo 
was being taken on board.

The same inspector also inspected the vessel 
on the 9th and 10th Sept, respectively, when he 
found that before the parts of the vessel with 
which animals or their droppings had come in 
contact had been cleansed and disinfected in the 
manner directed by the said Order in Council, 
the appellants were removing the general cargo 
from tne vessel, and were in fact taking on board 
other general cargo.

I t  was admitted on behalf of the appellants 
that general cargo was being taken on board by 
their servants on the 9th and 10th Sept, respec
tively, and that such cargo was being stowed on 
the orlop deck or hold, which had not been used 
for carrying animals on the previous voyage.

I t  was also admitted by a witness for the appel
lants who had charge of the men who were clean
ing the upper deck on the 9th and 10th Sept., 
when the general cargo was being taken on board 
through the hatchways, that the deck round these 
hatchway's had not been cleansed and disinfected.

I t  was contended on behalf of the appellants 
that (a) inasmuch as they were taking on board 
other cargo, and stowing the same only on the 
orlop deck or hold of the vessel—which deck or 
hold had not been used for carrying animals on 
the previous voyage, and which were not parts of 
the vessel with which animals or their droppings 
had come in contact—and, notwithstanding the 
facts admitted herein, there was no offence 
committed under the said order or otherwise; 
(6) that the said order required only that no new 
cargo should be taken on board those parts of the 
vessel which had been used for carrying animals, 
and with which the said animals or their droppings 
had come in contact until such parts of the vessel 
had been cleansed and disinfected as therein 
provided.

The appellants also called witnesses to prove 
that it  would be dangerous to remove the old 
cargo without taking on board new or other cargo 
to replace the same, inasmuch as the vessel had 
not sufficient ballast to float safely without cargo, 
but it was admitted that the vessel might have 
been cleansed and disinfected without first 
removing the old cargo, though this course would 
entail much inconvenience to the owners of the 
cargo, and loss of time to the owners of the 
ship. I t  was further admitted that the said vessel 
was made fast to the quay in the customary 
manner.

The justices were of opinion that by the said 
Order in Council the appellants were prohibited 
from taking on board any new cargo whatsoever, 
no matter where the same might have been stowed 
until the vessel was cleansed and disinfected in 
the manner thereby provided, and they found as 
facts that the appellants had so taken cargo on 
board in contravention of the said order, and 
they convicted the appellants of the said charge.

The question for the court is whether the 
appellants upon the evidence could be properly 
convicted of the offence charged. I f  so, the 
conviction is to stand, otherwise the conviction is 
to be quashed.

Sect. 32 of the Contagious Diseases (Animals) 
Act 1878 (41 & 42 V iet. c. 74), gives the Privy 
Council power to make from time to time such 
general or special orders as they think fit, subject 
and according to the provisions of this Act, for 
the following purposes, or any of them :

21. For prescribing and regulating the cleansing and 
disinfecting of vessels, vehicles, and pens and other 
places used for the carrying of animals for hire, or 
purposes connected therewith.

22. For prescribing modes of cleansing and disin
fecting.

The Order in Council in question in this case— 
called the Animals Order of 1886 (No. 3446)—was 
made under the powers given by this section, and
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the material clause—clause 100 is set out in the 
special case.

Barnes, 0 .0 . (Joseph Walton with him), for the 
shipowners, the appellants. This case rai8e®’ ^ J  
as I  understand, for the first time a question of 
considerable importance with regard to the cattle 
trade: the question whether it is an infringement 
of the Order in Council, not to take °n t cargo, 
but to put cargo into those parts of ie ..p,, 0
which the cattle have nothing to do, 
parts have been cleansed and disinfe . '
Order in Council referring to this case■ « clause 
100 of the Animals Order of 1886, and the section
in the Contagious Diseases Animals) Act 1S78 
which gives the Privy Council authority to o  A  
the order is sect. 32, sub-sect. 21 and under this 
section this order was made. This or 
not prohibit the discharge of cargo at a l, 
it  is only to apply “ before the taking o 
of any other animal or other cargo, ,
order refers only to those parts o d
which require disinfecting, as we see y
“ scraping and sweeping,” which words can only 
apply to the vessel or those parts of •
which are used for carrying cattle, hhe 9
sites are confined entirely to *i}10se,pi!,r f nf
vessel used for cattle transit. 1 he whole
the clause shows that we must read in 0 
words, “ those parts of the vessel whic r 9 
disinfecting, that is, those parts on y 
which the cattle or their droppings have come in. 
contact.” [H awkins, J.—The case finds that discontact.” [H awkins, j .— i  ne 
infecting could have taken place without r . ®
the cargo.] Yes, certainly, but at great incon
venience and loss of time to the owners. _ 

Finlay, Q.C. (T. G. Carver with him) for the re_ 
spondent.—The appellants’ contention is PP , 
to the plain language and meaning of the •
We do not seek to read any words m t -¡ i
as we are satisfied with the order as it s " , 
the P rivy Council had meant that only 1 
of the vessel where cattle or their dropp g 
should be cleansed and disinfected, have not 
could very easily have said so. Th y 
done so, and they have not said so. 
lants’ contention be correct, then it| mews that 
you could divide every part of the deck into 
squares like squares on a chess b > cattle 
say that every square where there w - and 
and no droppings did not require - K 
disinfecting.

Barnes, Q.C. in reply. , .
H awkins, J.—I  am of opinion t qond section 

viction ought to be affirmed. By
of the Contagious Diseases (Animals) A ct^187»
(41 & 42 V iet. c. 74) it is thus enacted ihe  
Privy Council may from time to time make such 
general or special orders as they > - ^
and according to the provisions of thm Act tor
the following purposes, or ?ny pipansinu of 
Por prescribing and regulating , useq
vessels, vehicles, and pens and oth P 
for the carrying of animals for hi , P I 
connected therewith.” Now, let u ^
order made under this section is. _ •
and is in these terms : “ A  vessel used for carrying 
animals by sea, or on a canal, riv , ^
navigation, shall, after the landing 
therefrom, and before the taking on 7
other animal or other cargo, be cleansed aud dis
infected as follows,” that is, the vessel is to be

disinfected, and to be disinfected in the manner 
afterwards stated, which is as follows: (1) A ll 
parts of the vessel w ith which animals or their 
droppings have come in contact shall be scraped 
and. swept; then (2) the same parts of the vessel 
shall be thoroughly washed, or scrubbed or scoured 
w ith water; then (3) the same parts of the vessel 
shall have applied to them a coating of limewash, 
and (ii.) the scrapings and sweepings of the vessel 
shall not be landed unless and until they have 
been well mixed w ith quicklime. Leaving out 
the rest of the disinfecting order, I  ask myself 
this one question, first of all, what is the object 
of the statute? The object is to give the Privy  
Council power to prescribe and regulate the dis
infecting of vessels for the carrying of animals.
I t  does not follow that every part of the vessel 
shall be disinfected; but in order to disinfect a 
vessel it shall be sufficient to do those things 
which are set out in the sections of the order. 
Bv doing these things to these parts of the vessel, 
the whole vessel shall be disinfected. “ The whole 
vessel is to be disinfected,” but this is to be con
sidered to be done if these provisions are followed. 
That being the way in which a vessel is to be 
disinfected, let us see what is prohibited, and that 
is found in sect. 1 of the order: “ A  vessel used 
for carrying animals by sea, ana. before the 
taking on board of any other animal or other 
cargo ” shall be cleansed and disinfected. That 
is you shall not put on board a vessel which is 
used for carrying animals any cargo until the 
vessel has been disinfected in manner provided 
by sub-sects. 1, 2, S',and 4 of sect. 1 of the order.
I  think we ought to read the language of the 
order according to the ordinary intention and 
meaning of the words, and I  can come to no other 
conclusion than that the whole vessel must be 
subject to the disinfecting process described 
before any new cargo can be placed on board. I  
think, therefore, that the justices came to a 
right conclusion, and that this conviction must be 
upheld.

W ills, J.—I  am of the same opinion. The words 
seem to me to be so perfectly plain that I  do not 
feel at liberty to strain them in order to place 
upon them the interpretation contended for by 
the appellants. M r. Barnes argues that we ought 
to put a construction on the words so that the 
clause would be read that no new cargo should be 
put on board “ those parts of the vessel which 
require disinfecting,” that is, “ those parts only 
with which the cattle or their droppings have 
come in contact.” To put this construction on 
the words would be contrary to the plain meaning 
of the clause.

Conviction upheld. Appeal dismissed. 
Solicitors for the appellants, Bowcliffes, Bawle, 

and Co., for H ill, Dickinson, Dickinson, and H ill,
Liverpool. , _ 7

Solicitors for the respondent, Sharpe, Parker, 
Pritchard, and Sharpe, for J. H . Farmer, Town 
Clerk, Bootle.
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PROBATE, D IY O R O E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
Saturday, March 12,1892.

(Before Jeune, J., assisted by T rinity M asters.)
The L epanto. (a )

Salvage— Beneficial services—Agreement—Bight to 
remuneration—Derelict—Abandonment. 

Plaintiffs in a salvage action left a vessel-ultimately 
saved by other salvors in a worse position than 
that in which they picked her up. The Court 
having found that there was an agreement that the 
plaintiffs should endeavour to tow her to a place 
of saf ety for a remuneration to be fixed on shore. 

Held that the plaintiffs, having performed the 
agreement, although not entitled to salvage, were 
entitled to remuneration for what they had done. 

Where during the performance of salvage services 
the master and crew of the salved ship went and 
remained on board the salving ship which put 
men on the salved ship to steer her, the Court 
refused to treat the salved ship as a derelict and 
award salvage on that basis.

These were consolidated salvage actions by the 
owners, masters, and crews of the steam trawlers 
Tyne Fisher, Chindwin, and Florence, against the 
barque Lepanto, her cargo and fre ight.

The Lepanto, a barque of 862 tons register, 
laden with a cargo of coal, while on a voyage from 
South Shields to Genoa, collided in the North  
Sea about seven or eight miles from Seaham, on 
the 2nd Jan. 1892, with the steamship Lutetia. 
Next morning she was taken in tow by the steam 
trawler Florence, the two masters having agreed 
that the Florence should receive 801. for towing 
her to the Tyne. The Lepanto when taken in tow 
was some six or seven miles east of Hartlepool 
light, the wind at the time being a strong north
westerly breeze. Towage continued for some 
hours, but, owing to the increasing strength of the 
wind and to the Lepanto losing her foremast, 
which caused a quantity of wreckage to hang over 
the side, the Florence found it impossible to make 
a N . N .E . course for the Tyne. The master of the 
Florence then hailed the barque to that effect, 
and it was then agreed (as alleged by the plain
tiffs) that the Florence should endeavour to tow 
her to a place of safety, the remuneration to be 
settled on shore. The Florence then attempted to 
get the Lepanto into Hartlepool, but, owing to the 
ropes parting, the barque began to d rift to lee
ward towards the coast near Redcar, and if the 
Florence had not at considerable risk made fast 
again, the barque would have got on the rocks. 
Next day, Jan. 4, the steamship Harraton’s 
services were accepted, but after a short time she 
went away. A t about 3.30 p.m. the Florence, 
having run short of coals, left for Sunderland, 
intending, as she said, to get coals and return to 
the Lepanto. The Lepanto, when left by the 
Florence, was about nine miles N . E. of W hitby. 
On the Florence leaving, a steam trawler called 
the Tyne Fisher, and shortly after the Chindwin, 
took the Lepanto in tow, and after a difficult 
towage got her into the Humber between 7 and 8 
a m. on the 8th Jan. During the services of the 
Tyne Fisher and the Chindwin, the crew of the 
Lepanto went on board the Tyne Fisher, and some
(a) Reported by J. P. Aspinall and Butler Asfinall, Esqrs.,

Barristers-at-Law.

of the salvors went on board the Lepanto to pnmp 
and steer her.

The defendants called no evidence. By tbeir 
defence they admitted that salvage services had 
been rendered by the Tyne Fisher and Chindwin, 
but denied that the Florence had rendered salvage 
services. They also pleaded that the Florence 
left the Lepanto in a worse position.than that in 
which she was when taken in tow, and that the 
agreement was that the Florence should tow the 
Lepanto into South Shields, which agreement she 
was unable to perform.

The value of the salved property was 14051.
F. Laing for the owners, master, and crew of 

the Florence.—The Florence conferred beneficial 
services on the Lepanto. She certainly saved her 
from going on the rocks near Redcar. [ Jeune, J.— 
Even if that is so, would she be entitled to salvage 
for that, if she took her near the rocks and u lti
mately left her in a worse position than when 
picked up ?] I t  is submitted, yes. In  any event 
she is entitled to remuneration for carrying out 
her agreement to attempt to get the Lepanto to a 
place of safety. The defendants have called uo 
evidence to contradict that agreement:

The Benlarig, 60 L. T. Rep. N. S. 238 ; 14 P. Div. 3;
6 Asp. Mar. Law Gas. 360.

Sir Walter Phillimore and J. P. Aspinall for 
the owners, masters, and crews of the Tyne Fisher 
and Chindwin.-—The court should treat the 
Lepanto as a derelict and award the salvors a 
moiety of the saved property. The Lepanto had 
been abandoned by her crew.

Fyke, Q.C. and Butler Aspinall, for the defen
dants, contra.—The Florence rendered no benefi
cial services to the Lepanto, and is therefore enti
tled to no salvage :

The India, 1 Wm. Rob. 406 ;
The Edward Hawkins, Lush. 515.

She has failed to establish her alleged agree
ment to endeavour to save th e .Lepanto. Some
thing may have been said about her doing her 
best, but there was no binding agreement that she 
should be remunerated if unsuccessful. The 
L,epanto ought not to be treated as a derelict. 
Her crew, although on board the salvors’ vessel, 
were on the scene all the time.

Jeune, J.—In  this case three claims for salvage, 
on behalf of the Florence, the Tyne Fisher, and 
the Chindwin respectively, are made against the 
Lepanto. The value of the salved property is 
14051. The services were rendered to the Lepanto 
after a collision with the Lutetia, in which she 
received considerable damage. That collision 
took place on the2nd Jan.,and after it she seems to 
have proceeded under sail until she reached a 
position about seven miles from Hartlepool light, 
which bore about W . by S. On the morning of 
the 3rd Jan. the Florence came up, and, after an 
agreement which I  w ill discuss presently was 
made, she began to tow her in the direction of 
South Shields. She towed until about 11 a.m., 
when the Lepanto’s foreiqast fell and various other 
misfortunes happened, the result being that in 
the evening the Ijepanto was in dangerous prox
im ity to Redcar, from which she was extricated 
by the Florence. Next day a steamer called the 
Harraton came up and helped to tow for a time, 
but left about 1.30 p.m. The Florence, having 
run short of coal, also went off about 3.30, by 
which time the Tyne Fisher had come upon the



MARITIME LAW  CASES. 193

A dm .1 T h e  L epanto. [ A d m .

scene. I  w ill first consider the Florence s services. 
One has to keep quite clear, first, the claim for 
salvage per se, and secondly, any claim that may 
be founded upon an agreement entitling to reward 
though not on strict salvage principles. Now, is 
the Florence entitled to salvage award apart from 
any agreement P To obtain salvage remuneration, 
two things appear to be clearly necessary : first, 
that the vessel should be eventually saved, which 
is the case here ; and secondly, that the salvor 
should have done useful service towards that end. 
Was such service in this case rendered by the 
Florence P On this point what we have had to 
consider is, what was the Lepanto's position when 
found by the Florence as compared with her 
position when left by the Florence. On that 
point I  have consulted the Trin ity  Masters, and 
they are clearly of opinion, I  think I  may say 
strongly of opinion, that the position of the 
Lepanto when left was, worse, and not better, than 
her position when found. Something depends, no 
doubt, upon my decision as to her exact position 
when left, as to which there is a conflict of evi
dence between the Florence and the Tyne Fisher. 
On this point we agree with the view of the Tyne 
Fisher rather than with that of the Florence. We 
think she was left nearer to the shore than the 
Florence admits. I f  that is so, it aggravates the 
case against the Florence ; but I  am inclined to 
think that, even accepting the story told by the 
Florence, and assuming her story to be true, it  
seems to us that the Lepanto being loft so many 
miles away from the Tyno and the Tees was in a 
worse position than when originally picked up. 
In  these circumstances it is impossible to say 
that the Florence benefited the Lepanto by sal
vage services, because I  do not think I  can take 
into consideration the intermediate service of 
getting her off Redcar. The reason of the Florence 
being unable to do better service is very clear. 
Her power was inadequate, and it was for that 
reason that her services were not useful to the 
defendants.

Then comes a further question, and on this 
I  am referred to the case of The Benlariy 
(ubi sup.), where the circumstances were some
what sim ilar to the present, and which lays down 
principles applicable to this case. Was there any 
agreement, and if so, what was it P Ihere were 
two agreements. In  the first place, there was an 
agreement which is not very material, as it was 
rescinded by the substitution of another, an agree
ment to tow to South Shields for 80Z. On the 
pleading's it is stated by the one side that it was 
an agreement to endeavour to tow, and in the 
defence that is contradicted, and it is put as an 
agreement to tow to a definite place, the evi
dence of the master appeared to me to point 
rather to an agreement to tow to a specified place, 
and the fact that the amount of remuneration was 
fixed seems, though not conclusive, to point to 
that. I  am inclined, if necessary, to decide that 
it was an agreement to tow to a definite place, and 
that it was not fulfilled. What was the agree
ment afterwards ? I  cannot help thinking that it 
was a very different thing, and that, when the 
Florence found that she was unable to accomplish 
that which she had undertaken, there was an 
agreement with the Lepanto that she. should 
endeavour to tow her and do the best she could 
for her, for a nrice to be fixed ashore. h>uch an 
agreement indeed is not denied in the pleadings; 

V ol. V I I . ,  N . S.

and on it I  think I  am justified in acting, but, in  
accepting that view of things, I  can only accept it 
as a whole. That involves two consequences : 
first, that the services before the agreement are 
services which cannot be brought into account; 
secondly, that the remuneration cannot be con
sidered at all on the salvage scale, because one 
of the main reasons why salvage remuneration is 
so high is, that unless the vessel is saved no 
remuneration is payableat all. Looking at all these 
considerations, I  think, after consulting with the 
Trin ity Masters, that the utmost we can give the 
Florence is 751.

As regards the other two vessels, the con
siderations applying to them are more important 
as regards the amount, but otherwise much more 
simple. We have to deal with a vessel which 
was not derelict and not abandoned. In   ̂a 
certain sense perhaps she was abandoned; that is 
to say, she was left by her crew, who n© doubt 
were thoroughly worn out, but she was non 
derelict in the sense that her crew had gone, to 
leave her to fare as best she might. Though they 
had left her in a certain sense in the hands of the 
salvors, they had not left the scene, and she can
not in the circumstances be considered as an 
abandoned vessel for the purpose of fixing an 
extreme measure of compensation against her. 
The services rendered by the Tyne Fisher and the 
Chindwin appear to us to be highly meritorious; 
but I  do nor, think that the danger to the Upanto 
was so great as has been suggested. Having 
regard to the direction of the wind, and also to 
the possibility of her anchoring, the trin ity  
Masters and I  think that the Lepanto was in no 
very imminent peril of going ashore She was of 
course in a position of danger. She had lost her 
foremast and her ropes were gone, and it she had 
not been rescued she would have been both in a 
position of danger to herself and also to naviga
tion. A t the same time, she was not in a position 
of imminent peril. She rode out the storm ot 
the 6th, though none of her crew were on board, 
and there seems no reason to think that it the 
Tyne Fisher and Chindwin had not found her 
some other vessel would have done so, as the 
place is almost a highway of navigation, » till 
the services were highly meritorious, well per
formed under circumstances of considerable 
danger, and aggravated by the necessity of being 
obliged to send men on board the Lepanto after 
she had been left by her crew under circum
stances of difficulty and danger. The service was 
successfully rendered, and the vessel was brought 
into port. We think, under these_ circumstances, 
that the Tyne Fisher and the Chindwin are enti
tled to a substantial sum, though not so large a 
sum as they would have been entitled to had the 
propertv saved been of much greater value than 
it is, or "had there been imminent peril, or had the 
Lepanto been in the strict sense of the word 
abandoned. I  award them 500/.., of which I  give 
275/. to the Tyne Fisher, and 225Z. to the Chindwin. 
Under the circumstances of this case I  allow the 
Florence the cost of being represented by one 
counsel.

Solicitors : for the owners, master, and crew ot 
the Florence, Botterell and Roche; for the owners, 
master, and crew of the Tyne Fisher and Chind
win, Pritchard and Sons; for the defendants, 
Rollit and Sons.

2 C
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T he  R o bin—T h e  N . Strong . [A d m .A d m .]

Wednesday, Feb. 17, 1892.
(Before J e u n e , J.)

T h e  R o b in , (a)
Costs— Higher scale—Damage— Ord. LXV., r. 9. 

In  an action against a port authority for damage 
to a ship owing to the alleged improper condition 
of the bed of the harbour, where a number of 
scientific witnesses were called to speak to the 
condition of the harbour and the strength of the 
ship, and several plans were used "for such 
purpose, the Court, having given judgment 
for the plaintiffs, made an order for costs on the 
higher scale.

T h is  was an action by the owners of the steam
ship Robin against the port authointy of the harbour 
of Preston, to recover damages for injuries occa
sioned to the Robin, owing to the defendants not 
keeping the bed of the harbour in a proper state 
for her to ground on.

The defendants, among other defences, pleaded 
that the alleged damage was due to the inherent 
weakness and unfitness of the Robin to take the 
ground.

The tria l extended over four days. Both sides 
called a large number of scientific witnesses to 
speak to the condition of the harbour and to 
the strength of the ship.

In  the result the plaintiffs obtained judgment, 
the court holding that the damage was occasioned 
by a ridge in the bed of the harbour.

The plaintiffs asked for costs on the higher 
scale.

Order L X V ., r. 9 :
The fees set forth in the column headed “ Higher 

scale ”  in Appendix N. may be allowed either generally 
in any cause or matter, or as to the costs of any par
ticular application made or business done in any cause 
or matter, i f  on special grounds arising out of the nature 
and importance or the difficulty or urgency of the case 
the court or a judge shall at the tr ia l or hearing or 
further consideration of the cause or matter, or at the 
hearing of any application therein, whether the cause 
or matter shall not be brought to tr ia l or hearing, or to 
further consideration (as the case may be) so order, or 
i f  the taxing officer under directions given to him for 
that purpose by the court or a judge shall th ink that 
such allowance ought to bo so made upon such special 
grounds a« aforesaid.

Barnes, Q.C. and Joseph Walton, for the plain
tiffs, in support of the application, cited

Davies v. Davies, 5(1 L. T. Rep. N. S. 401; 36 Ch.
Div. 374.

Finlay, Q.C., Sir Walter Phillimore, and F. W. 
Raikes for the defendants,

J e u n e , J.— I  shall, in the circumstances of this 
case, make an order for costs on the higher scale. 
I t  is a case of a special nature, and has involved 
the calling of a number of scientific witnesses and 
the preparation of plans. I t  has been presented 
in a manner which has greatly facilitated its trial.

Solicitors for the plaintiffs, Thomas Cooper 
and Co.

Solicitor for the defendants, H. Hamer, Preston.
(a) Reported by B utler A spinALL, Esq., Barrister-at-Law.

Friday, Feb. 26, 1892.
(Before J e u n e , J.)

T h e  N. Strong , (a)
Collision— Steamer and sailing ship—Fog—Speed 

—Regulations for Preventing Collisions at Sea, 
arts. 12, 13.

A barque which is in a fog making four knots an 
hour in a moderate breeze in  the English Channel 
five to six miles S.TV. of the Longships, is going 
at a moderate speed.

A steamer approaching a fog ought, before entering 
it, to reduce her speed and blow her whistle.

T h is  was a collision action by the owners of the 
barque Eulie against the owners of the steam-tug
N. Strong. The defendants counter-claimed.

The collision occurred about 3.45 a.m. on the 
12tli May 1891 in the English Channel.

The Eulie, a barque of 335 tons register, was 
shortly before 3.40 a.m. on the 12th May 1891, 
while on a voyage in ballast from London to 
Appledore, about five to six miles S.W. of the 
Longships. The weather was foggy, and there 
w-s a light breeze from about E.S.E. to S.E. 
She was heading N .N .W . under all plain sail, 
except her mainsail spanker and light sails, and 
her foghorn was being sounded. In  these circum
stances those on board the Eulie heard the sound 
of a propeller, and very shortly afterwards saw 
the red and then the mast-head light of the screw 
steam-tug N. Strong about three points on the 
starboard bow, and distant abouttwoship’slengths. 
The Eulie’s foghorn was blown three blasts, 
and the helms of both vessels were ported, but 
the jibboom of the Eulie struck the funnel of the 
N. Strong, and the stem of the Eulie then struck 
the port quarter of the N. Strong.

A t the time of the collision the N. Strong had 
just run into the bank of fog, and had not on 
approaching it  reduced her speed or blown her 
whistle.

Each vessel (inter alia) charged the other with 
going too fast in a fog. The learned judge in 
his judgment deals with this question of speed.

The plaintiffs also charged the defendants with 
not sounding their steam-whistle.

Regulations for Preventing Collisions at Sea : 
A rt. 12. In fog, mist, or falling snow, whether by day 

or night, the signals described in this article shall bo 
used as follows ; that is to say, (a) a steamship under 
way shall make w ith her steam-whistle or other steam 
sound signal at intervals of not more than two minutes, 
a prolonged blast.

A rt. 13. Every ship, whether a sailing ship or steam
ship, shall in a fog, mist, or falling snow, go at a 
moderate speed.

Barnes, Q.C. and J. P. Aspinall for the plain
tiffs.—The N. Strong is alone to blame. The 
Eulie was going at a moderate speed :

The Elysia, 46 L. T. Hep. N. S. 840 ; 4 Asp. Mar.
Law Cas. 540.

The N. Strong was going too fast, and ought to 
have reduced her speed and sounded her whistle 
before entering the fog.

Pyke, Q.C. and H. G. Farrant, for the defen
dants, contra.—The Eulie was carrying too much 
sail, and was going too fa s t:

The Beta, 51 L. T. Rep. N. S. 154; 9 P. Div. 134 ;
5 Asp. Mar. Law Cas. 276 ;

The Dordogne, 51L. T. Rep. N. S. 650; 10 P. Div. 6;
5 Asp. Mar. Law Cas. 328.

(a) Reported by Butler Aspinall, Esq., Barrister-at-Law.
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The regulations only require a vessel to whistle 
and reduce her speed when in a fog. She is not 
required to do so when approaching i t :

The Milanese, 43 L. T. Rep. N. S. 107 ; 4 Asp. Mar.
Law Cas. 318.

J e u n e , J .—One of the main points in this case 
is the speed of the sailing vessel, and it is a matter 
upon which I  have consulted the Trin ity Masters. 
Her speed is a matter of inference from the tacts 
proved before us. We know, according to her 
own account, what sails she was carrying, and we 
quite agree with M r. Pyke’s contention that at 
least the topgallant sail might have been loweied, 
which would, according to the mate, have reduced 
her speed as much as three-quarters of a knot. 
W hat then was her speed without that sail being 
lowered P I  am asked to infer that from a certain 
distance traversed by her in a certain time. 
Hence the force of the wind and the operation o 
the tide enter into the calculation. There has 
been considerable discussion as to the force ot the 
wind, and I  have to gather it from the varying 
statements of the witnesses. We also have the 
lighthouse reports, to which I  attach more impol - 
ance. Putting all these things together, one is 
led to suppose that the wind was in force some
thing between three and four. I  have also con
sidered the question of tide, with the result that 
am going to leave it  almost out of account, because 
its effect with and against the sailing ship work: 
out nearly equal. But, on the whole, the opinion 
of the Trin ity  Masters is that the tide would be 
rather with than against her. Taking the 
distance which the vessel traversed from a point 
nine miles off the Lizard to the place of collision, 
it  seems to me that, on the whole, the _ rate o 
speed to be attributed to the sailing ship) is some
thing about four knots. Now, if  that is so, was 
that too much P The law on the subject is quite 
clear. A  sailing ship is entitled to move at such 
a rate of speed as w ill enable her to be kept 
properly under command; and I  agree with an 
accept the decisions to the effect that wha is 
enough to keep a vessel properly under comman 
varies, and that under some circumstances a 
vessel may be entitled to go at a higher rate o 
speed than in others. I  agree that, whether _t ie 
position of the vessel is in the open sea, or m a 
river like the Thames, or off a difficult coast, is a 
matter which has to be taken into consideration. 
This is a matter on which the advice of the 
Trin ity Masters is of great value. I  do not pro
fess myself to be able to say at what rate of speed a 
sailing vessel should go in order to keep well 
under command; but the Trin ity Masters, having 
considered the matter, tell me that if the speed ot 
the barque was about four knots, as I  have found 
it  to be, they do not think that any blame attaches 
to the vessel for that rate of speed. In  dealing 
with this matter I  am not taking into considera
tion the question of the state of the vessels 
bottom. No doubt some of the copper was oft, 
but I  am not satisfied that that made any materia 
difference. I t  is true that the tug says that the 
barque’s speed was something like seven or eight 
knots, but that appears to me to be out of 
the question. . ,,

The other point to be considered is as to the 
use of the foghorn. I  gather from the evidence 
that the foghorn was blown several times; it may 
he three, or it  may be four or five times. Now, 
if the tug had only heard one blast so late as

to he useless to her, that would be a very impor
tant fact in her favour; but the tug never heard 
any foghorn at all, and therefore she appears to 
me to be hardly in a position to say that the 
absence of the foghorn being blown contributed 
so far as she was concerned to the collision. 
W hat I  strongly suspect is, that the foghorn was 
blown perhaps not so soon as it  should have been, 
but within something like four or five minutes 
before the collision, which would have been in  
ample time to avert the collision if  the tug had 
heard it  at all. Assuming that the fog-horn was 
blown at some such period, I  think that was time 
enough to indicate to the tug the presence of the 
barque if  those on the tug had heard it. In  the 
result I  do not think that the barque can he held 
to blame. As to the steamer, it is very clear that 
her speed was excessive. Several indications 
appear to point conclusively to that. A t the time 
she had stopped seeking, and had set her course 
for the fishing ground to which she tells us she 
usually goes at the rate of eight or nine knots, 
and there seems no reason why she should not 
have followed her usual practice on this occasion. 
The blow is also inconsistent with moderate 
speed on the part of the tug. The tug also admits 
that when she approached this bank of fog she 
neither eased nor whistled—an admission which is 
dangerous; indeed, to my mind, fatal. I  agree 
that it is not an infraction of the regulations 
which refer in terms only to what is to be done in 
a fog; but the Trin ity  Masters are clear that, as a 
matter of precaution, the tug on approaching this 
thick bank of fog should have eased and also 
whistled to give notice of her position to any 
vessel which the curtain of the fog might be 
concealing. In  these circumstances I  come to 
the conclusion that the N. Strong is alone to 
blame.

Solicitors for the plaintiffs, Stocken and Jupp.
Solicitors for the defendants, Ingledew, Ince, and 

Colt.

Supreme Court of Judicature.

COURT OF APPEAL.

May 21, 27, 28, and July 22,1892.
(Before L in d l e y , B o w e n , and K a y , L .J J .)

T h e  L ondon A ssociation of Shipo w ners  
a n d  B rokers (L im it e d ) an d  T he  P e n in 
sular  an d  Or ie n t a l  Steam  N a v ig a t io n  
Co m pany  v . T he  L ondon a n d  I n d ia  D ocks 
J o in t  Co m m ittee  an d  T he  L ondon an d  
St . K a t h a r in e  D ock Co m pany , (a)

A P P E A L  FR O M  T H E  C H A N C E R Y  D IV IS IO N . 

Dock company—Bye-laws and regulations—No 
confirmation— Validity— Ultra vires—Injunc
tion—London and St. Katharine Docks Act 
1864 (27 & 28 Viet. c. clxxviii)—Harbours, Docks, 
and Piers Clauses Act 1847 (10 & 11 Viet. c. 27). 

The statutory powers conferred by the Legislature 
upon dock companies and other bodies created 
for public purposes, and authorised to acquire 
land f  or such purposes, are inserted in order to
(a) Reported by E. A. Scratchley, Esq., Barrister-at-Law.
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define— i.e., limit— the rights conferred, and as 
implying a prohibition against the exercise of 
more extensive rights which such companies 
might have by virtue of their ownership of pro
perty.

The power of making bye-laws differs from the 
power which every owner of property has of 
■making agreements with thosepersons who desire 
to use it. A bye-law is not an agreement, but a 
law binding on all persons to whom it applies, 
whether they agree to be bound by it or "not.

AU regulations made by a corporate body, and 
intended to bind not only themselves and their 
offeers and servants, bid members of the public 
who come within the sphere of their operation, 
may be properly called “ bye-laws ” whether they 
be valid or invalid in point of law, for the term 
“ bye-law ” is not restricted to that which is valid 
in point of law.

Under the two statutes—the London and St. 
Katharine Docks Act 1864 (27 &28 Viet. c. clxxviii) 
and the Harbours, Docks, and Piers Clauses Act 
1847 (10 & 11 Viet. c. ‘PI)—the public have certain 
rights to use the docks belonging to the London 
and St. Katharine Dock Company, including 
the wharfs, quays, and warehouses, and the com
pany are empowered to make bye-laws and 
regulations and charges for their use; but 
such regulations and bye-laws are not valid and 
binding until made, confirmed, and published as 
bye-laws in the manner prescribed by the Act of 
1847.

T he  plaintiffs, by their statement of claim, 
alleged that the defendants, the London and St. 
Katharine Dock Company, were, under certain 
Acts of Parliament, the owners of certain docks, 
called in the statement of claim “ the defendants’ 
undertaking,” and that the defendants, the London 
and India Docks Joint Committee, were at all 
material times the responsible managers of the 
defendants’undertaking; that the London Associa
tion of Shipowners and Brokers Lim ited was a com
pany incorporated under the Companies Acts 1862 
to 1890 with the object, amongst others, of protect
ing shipping and maritime interests, especially in 
regard to the regulation, management, customs, 
and usages of the port of London, and of the 
docks, warehouses, wharves, and Custom-house 
therein ; that the association and all the members 
thereof were largely interested in ships using the 
defendants’ undertaking, in particular the Penin
sular and Oriental Steam Navigation Company 
being the owners of a large number of ships habit
ually using the defendants’ undertaking.

The plaintiffs also alleged that in Dec. 1890 
the defendants issued certain regulations, dated 
the 1st Jan. 1891, with which owners of ships 
using the defendants’ undertaking were required 
to comply, and which applied to all vessels enter
ing the docks of the defendants’ undertaking 
after the 1st Jan. 1891, hut that the coming into 
operation of such regulations was subsequently 
postponed till the 1st Feb. 1891, when the regula
tions were put into force against all ships of the 
plaintiffs using the defendants’ undertaking.

The plaintiffs further alleged that the regula
tions had not been confirmed in manner pre
scribed by the statutes regulating the defendants’ 
undertaking, and were invalid and void ; but that 
the defendants still required shipowners using 
their docks to comply with such regulations, and

insisted that they were binding upon such ship
owners.

The plaintiffs accordingly brought this action 
against the defendants, claiming (11 a declaration 
that the regulations of the 1st Jan. 1891 were 
invalid until confirmed in the manner prescribed 
by the Harbours, Docks, and Piers Clauses Act 
1847 ; and (2) an injunction restraining the defen
dants until such confirmation from enforcing the 
regulations.

The matter in dispute, which turned on the 
construction of several Acts of Parliament, arose 
indirectly out of the dock strike in 1889. For 
many years it  had been the practice of the London 
dock companies to themselves discharge, by men 
in their own employment, the cargoes of ships 
entering the docks. A t the time of the strike it  
was alleged by the shipowners that the work of 
discharging would be much better done by their 
own servants, and that the risk of strikes would be 
thereby diminished, or, at any rate, that the ship
owners could deal much more satisfactorily with 
men employed by themselves. The shipowners, 
indeed, asserted that, under the_ provisions of the 
various statutes relating to the docks, they had a 
legal right to discharge their own ships. The joint 
committee of the docks recognised the validity of 
this claim, and determined to accede to it, and for 
the puipose of carrying the change into effect they 
issued the regulations of 1891. To some of the 
provisions of these regulations the plaintiffs 
objected, and particularly to the charges and rates 
thereby imposed, and this led to the present 
action.

The defendants objected that the plaintiffs’ 
statement of claim disclosed no cause of action, 
and that the plaintiff association had no locus 
standi as plaintiffs in the action.

The defendants stated that the regulations con
tained the terms upon which the defendants 
were willing to afford certain facilities to owners 
of ships using the defendants’ undertaking, and 
afforded notice to such owners of such terms, and 
were not “ bye laws ” within the meaning of sect. 
85 of the Harbours, Docks, and Piers Clauses Act 
1847.

The plaintiffs moved for an interlocutory 
injunction until the tria l of the action, and the 
motion came on for hearing before North, J. in 
Feb. 1891. The learned judge, however, declined 
to grant an injunction, and he expressed a doubt 
whether the plaintiff association had any locus 
standi. His Lordship was satisfied that the 
damage caused by granting the injunction would 
be infinitely greater than by refusing it. There
fore, on the balance of convenience and incon
venience, he thought it  better to refuse it. His 
Lordship also expressed his opinion that, whilst 
there was in the Harbours, Docks, and Piers 
Clauses Act 1847 power to make bye-laws, the 
word being “ may,” there was no compulsion to 
make bye-laws, and that these were regulations 
which were not of the character of bye-laws, 
because there was no penalty for their non-perfor
mance ; and that if the defendants were making 
charges which were excessive or unreasonable, 
the plaintiffs had their remedy. His Lordship did 
not think that the scope of the Act was to prevent 
the defendants from making regulations otherwise 
than by bye-laws, even as to matters with respect 
to which they had powers to make bye-laws. He 
did not, therefore, think that there was anything
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so utterly illegal in the new regulations that the 
defendants ought to be at once restrained from 
enforcing them, and he accordingly i
mOî the 20th, 22nd, and 23rd Feb. 1892, the 
action came on for trial with witnesses before 
Smith, L.J. (then Smith, J.) sitting foi Romei, J.

Sir B. E. Webster (A ttorney-G enera l), J. GoreU 
Barnes, Q.C., Chadwyclc-Healey, Q.O., and l .  . 
Scrutton fo r  the  p la in tiffs .

Sir Charles Bussell, Q.C., Finlay, Q.C., f a i l le  
Q.C., F. W. Hollams, and G. S. Barnes foi the
defendants. . . ,

Sm it h , J. in  accordance w ith  a previous pic g- 
m e n to f N o rth , J. in  the same case, gave ju d g 
m ent fo r  the defendants.

From that decision the plaintiffs now appealed. 
The arguments sufficiently appear from their 

Lordships’ judgments. . .
The following authorities were referred to in the 

course of the arguments :
Veley v. Burder 12 Ad. & E. Railwan
PT hin T- ■ TD e^ M & G . "  '
B o Z C V'A la n ,  39 L  I  Eep. N. S. 129 ; 3 App.

B u Z n ^ k e  South-Eastern Railway Company 13
L. T. Eep. N. S. 221, 438; L. Bep. 1 Exch 32 

T h e  River Dun Navigation Company J .  The. N ortL  
Midland Railway Company, 1 Bailway and Can

T ^ A t & . G e n e r a l  v. The Shrewsbury (Kings- 
land) Bridge Company, 4b L. 1. h>ep. N. . >

SpL?ehr ^ .T h T ijn d o n  and Bimingham Railway 
Company, 8 Sim. 193 ; ^

S a m p s o n  v. Smith, 8 Sim. 272; a„ t  1847 10
Harbours, Cooks, and Piers Clauses Act 184',

Viet. e. 27 ;
51 & 52 Viet. c. cx lin .;
27 & 28 Viot. o. c lx x v iii. ;
1G & 17 Viet. e. oxxxi.;
9 Geo. 4, o. oxv i.;
6 Geo. 4, e. cv. Cur. adv. inut.

J u l y  22.— The following w ritten judgments were 
delivered:— , , ,,

L in d l e y , L .J .—This is an aPPea • e 
pla intiffs from a judgment of 
ing the p la in tiffs ’ action w ith costs ^ e  object o 
the action and of the appeal is to  ohtam a decla- 
ration to the effect tha t a new code of r e ^ t io n s

T m  i’f  ¿validefaSdTifex^ess o f the defendants’ 
S t o V p i w e r  T he .p la in tift’s; also • seek J o  
obtain an in junction to give f ^ t o ^ l j e e k i r e ,  
t io n ; but the ir counsel stated tha t they would_ be 
content w ith a declaration and ^ e r t y  to  apply, 
and tha t an in junction was a mattei of ^ P ^  . 
tive ly  small importance. The defendants maintem 
tha t the ir so-called regulations¡arenot andcannot 
'"■V^ take, to

right to complain of the regulations as made by 
the defendants in excess of their statutory^powers, 
yet that the plaintiffs do not represent the public, 
and suffer no special damage, and are not entitled 
to maintain the action. Such being g 
nature of the controversy, it  becomes necessary to 
consider (I) The true nature of the regulations 
which have given rise to this controvery , ( ) 
authority of the defendants to make them ; (A  
Their legality or illegality; (4) The position of

the plaintiffs and their right to maintain an 
action in respect of them. 1. As to the nature of 
the regulations themselves. They are contained 
in a pamphlet. I  w ill not stop to read that 
pamphlet.; most of it  is important. The title  page 
is th is : “ London and India Docks Joint Com
mittee. Rates on Shipping; ” then follow 
“ Using the (various) docks; ” then “ The attention 
of captains of vessels is especially directed to the 
regulations regarding fires, lights, and smoking, 
as well as to the penalty for any breach thereof.” 
Then follow five pages headed “ Dues and Rent 
on Shipping.” Then come a number of paragraphs 
headed “ Discharge of Vessels,” and numbered 1 
to 18; some of these impose rates and charges, 
others do not. These eighteen paragraphs are 
followed by some more paragraphs with various 
headings and imposing charges. Then come some 
regulations headed “Labour in Docks.” Then come 
these words : “ Under authority given by Acts of 
Parliament the schedule of rates is subject to 
revision from time to tim e.” Last of all there are 
printed in large letters “ By order, Dock House, 
109, Leadenhall-street, E.C .” . I t  is impossible to 
read this new code, and especially the paragraphs 
1 to 18, without coming to the conclusion that the 
defendants who issued the code intended its contents 
to be understood, and that those who would read 
them would understand them, or the bulk of them, 
at any rate, as rules or orders to be obeyed, and as 
imposing charges which must be paid apart from  
any agreement to that effect. No one reading the 
code would regard the regulations and charges 
simply as terms offered for acceptance by those 
who might use the docks to which the code relates. 
There is nothing optional in the wording of para
graph No. 1, "Shipowners w ill be required to 
comply with the following regulations, &c., &c., 
and the same imperative tone runs through the 
whole. I  am not now discussing the reasonable
ness or unreasonableness ’of the regulations or of 
the charges; their character in that respect does 
not affect their authoritative tone. I  cannot 
regard tliem as anything short of ̂ rules or ordeis 
and charges emanating from, and imposed by, the 
defendants, and made by them in the exercise of 
some authority claimed by them under their statu
tory powers. 2. I  pass, therefore, to the con
sideration of the authority of the defendants to 
make such regulations and charges. The 
defendants, the London and St. Katharine Dock 
Company, are merely the owners of the docks. 
The regulations and charges are made and 
imposed by the defendants, the London and India 
Docks Joint Committee. This jo int committee is 
a corporate body created by the London and bt. 
Katharine, and East and West India Docks Act 
1888 (51 & 52 Y ict. c. clxiii.) for the purpose ot 
workin0, eight large docks in London as one undei - 
taking ?see the preamble and sects. 4, 9, and 10). 
The powers of the jo int committee are enumerated 
in sect. 31, and are shortly the same as those 
which were previously vested in the London and 
St. Katharine Dock Company and the East and 
West India Dock Company respectively. These 
dock companies were, and indeed continue to be, 
the owners of the docks alluded to, some of the docks 
belonging to one company and some to the other. 
The dock which is more particularly in question in 
this action is the Royal Albert Dock, belonging to 
the London and St. Katharine Dock Company. 
Whatever regulations this company could have
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made for the use of that dock can now be made by 
the jo int committee. Sect. 57 authorises the 
defendants to make the same tonnage rates on 
vessels using the docks of the London and St. 
Katharine Dock Company as the East and West 
India Dock Company were empowered by sect. 25 
of their Act of 1882 to make. The power of the 
defendants to make regulations for the use of the 
Royal Albert Dock and of the other docks 
belonging to the London and St. Katharine Dock 
Company, must be sought for in that company's 
special Act of 1864 (27 & 28 Y ict. c. clxxviii.), 
and in the General Harbours, Docks, and Piers 
Clauses Act 1847 (10 Y ict. c. 27), which is incor- 

orated in it. Under these two Acts the public 
ave certain rights to use the docks, including 

the wharfs, quays, and warehouses, and the 
company are empowered to make bye-laws and 
regulations and charges for their use. The rights 
of the public to use the docks, including the 
wharfs, quays, and warehouses, all of which, it  
must be borne in mind, belong to the company, 
are conferred by sects. 2 and 33 of the general 
Act. Sect. 2 is the definition clause, and by it  the 
“ expression harbour, dock, or pier means the 
works connected therewith by the special Act 
authorised to be constructed.” These works, I  
apprehend, include the quays, wharfs, and ware
houses, all of which are constructed under the 
powers of the special Acts, and are essential to 
the use of the harbours, docks, and piers more 
especially mentioned in them. This was certainly 
the case with the warehouses constructed under 
the powers of the Yictoria (London) Docks Act 
1853 (see 16 & 17 Y ict. c. cxxxi.), sect. 28, which is 
set out in the 4th schedule to the special Act 1864 
(page 2396 of the Queen’s printers’ copy). More
over, the expressions “ the London Docks,” “ the 
St. Katharine Docks,” and the “ Victoria Docks,” 
are expressly declared by the 5th section of the 
special Act 1864 to mean and to include (inter alia) 
warehouses, wharfs, and quays; and it  is very 
difficult to read that Act and the general Act 
together without attributing the same meaning to 
the word docks which constantly occurs in both. 
Sect. 33 of the general Act of 1847 entitles the 
public to use the harbour, dock, and pier as 
defined in sect. 2 for shipping and unshipping 
goods and embarking and landing passengers; 
but this right of user is subject to the payment of 
the rates made payable by the general and 
special Acts, and is subject to the other provisions 
thereof, i.e., of both Acts. These other provisions 
include those specially relating to warehouses as 
well as those relating to bye-laws and regulations, 
all of which w ill be examined presently. The 
special Act is silent as regards the rights of the 
public, except that by certain former Acts referred 
to in schedule 4, and not repealed, the docks of 
the company are to be deemed to be situate in and 
part of the port of London, and that the rights 
and privileges which belong to that port extend 
to these docks; and the company’s quays and 
wharfs are made legal quays and wharfs within 
the same p ort: (see 9 Geo. 4, c. cxvi., sects. 
112, 113, page 2368; 6 Geo. 4, c. cv., sects. 
92, 93, page 2389 ; 16 & 17 Y ict. c. cxxxi., sect. 49, 
page 2397.) The powers of the company to regu
late the use of the docks, quays, and warehouses 
and to make charges for their use depend partly 
on the fact that the company is the owner of them 
and partly on the fact that the company’s rights

as owner are largely governed by special provi
sions rendered necessary for the protection of the 
public. Subject, however, to the restrictions 
expressly or impliedly imposed by statute, the 
company can exercise the ordinary rights which 
are incidental to the ownership of their docks, 
quays, and warehouses. As owner the company 
could make any regulations it  might think proper 
for the use of its property. I t  could charge what 
it  liked, and could shut its docks altogether if 
people would not comply with its demands. These 
powers, however, are not unchecked by statute. 
The Legislature has expressly conferred upon the 
company many powers which the company as the 
owner of property could have exercised without 
any express statutory authority. Whenever this 
is the case, the powers expressly given must be 
treated either as superfluous or as purposely 
inserted in order to define— i.e., lim it—the right 
conferred, and as implying a prohibition against 
the exercise of the more extensive rights which 
the company might have by virtue of its owner
ship of property. That the latter is the true mode 
of regarding statutory powers conferred on bodies 
created for public purposes, and authorised to 
acquire land for such purposes, cannot, I  think, 
admit of any doubt.

Bearing this observation in mind, let us see what 
powers are expressly conferred upon the company 
by statute. I t  w ill be found necessary to distin
guish the power of imposing rates and charges from 
the power to make regulations or bye-laws, and it  
w ill be convenient to consider the last power first. 
The general Act of 1847 expressly enables the com
pany to lease for not more than three years, or 
grant the use or occupation of its warehouses, 
buildings, wharves, yards, cranes, machines, and 
other conveniences, on such terms as shall be 
agreed upon between the company and the persons 
taking the same (sect. 23). This section is a clear 
instance, not of an enabling, but of a restrictive 
clause. I t  is necessary, not to enable the company 
to make agreements with respect to the use of its 
own property, but to enable it  to derogate from  
the rights which the public would otherwise have 
over that property. Sect. 23 lim its the rights 
which the public could otherwise claim under sect. 
33, and enables the company to set apart for the 
exclusive use of an individual part of the property 
which the public would otherwise have a right to 
use. The power conferred by sect. 23 cannot, 
however, be properly used to force any person to 
come to terms with the company for the use of 
any property which the public has a right to use 
on terms applicable to all persons alike. The 
clauses relating to the powers of the harbour 
master, and various offences by persons using the 
docks, &e., may be passed over as irrelevant to the 
present inquiry. Sect. 83 enables the company to 
make bye-laws under its common seal for a great 
variety of puiposes, which may be summarised 
as for the use of its docks and property. Penal
ties may or may not be imposed for infringment 
of the bye-laws (sect. 84), but no bye-laws (except 
such as relate solely to the company or their 
officers or servants) have effect unless confirmed 
as required by sect. 85. Moreover, notices have 
to be given before they are confirmed (sects. 86, 
87), and when confirmed they have to be published 
as directed by the Act (sect. 88). When duly 
made, confirmed, and published, the bye-laws 
become binding on all parties (sect. 89), and they
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can only be altered by other bye-laws similarly 
made and confirmed. This power of making bye- 
laws is something very different from the power 
which every owner of property has ot making 
agreements with those persons who may desire to 
use it. A  bye-law is not an agreement, but a law 
binding on all persons to whom it applies, whethei 
they agree to be bound by it or not. A ll regula
tions made by a corporate body, and intended to 
bind not only themselves and their officers ana 
servants, but members of the public who come 
within the sphere of their operation, may be pro
perly called “ bye-laws,” whether they be valid or 
invalid in point of law, for the term “ bye-law is 
not restricted to that which is valid in point ot 
law. The exception in sects. 83 and 85 warrants 
the use of the word bye-law in the sense ot a 
regulation binding only on the company, its 
officers and servants; but these same sections 
show that a bye-law in this more limited sense 
can be made and unmade at the will of the com
pany and requires no confirmation and publica
tion. This double use of the word bye-law is 
apt to create confusion, and is perhaps to be 
accounted for by a desire to make use of one 
term for all regulations for a breach of which 
penalties may be imposed under sect 84 The 
company’s special Act 1864 (27 & -8  V iet. c. 
clxxviii.) also contains a power to make bye-laws 
(see sect. 113). This is a more detailed power than 
that conferred by the general Act, and relates not 
only to the use of the docks, but also to the 
management and conduct of the business and 
affairs of the company, to the management of 
its warehouses, and various other matters for 
which, however, fresh power was hardly necessary 
considering that the general Act was incorporated 
in the special Act. The special Act is silent as to 
the mode of making bye-laws ; they must there
fore be made as directed by the general Act. 
Sect. 99 of the special Act directs the company, 
in accordance with and subject to its regulations 
in that behalf, to afford to merchants and others 
entitled to or having charge of any goods depo
sited in or upon any of the warehouses, sheds, 
wharfs, quays, or premises of the company pi ope) 
and sufficient access to the goods so deposited 
The use of the word regulations m this section is 
perplexing. The bye-law section enables the 
company to make bye-laws to the same effect as 
any regulations which can be made under this 
section, and I  am by no means clear that by regu 
lations in sect. 99 are meant anything different 
from bye-laws. The object of the section is not 
to enable the company to make regulations, but 
to compel the company to afford proper access to 
goods on their premises subject to proper regula
tions. The power to make such regulations must 
be sought for elsewhere. They must necessarily 
affect merchants and other persons besides the 
officers and servants of the company, and 1 can 
find no power to make regulations as distinguished 
from bye-laws for the conduct of any persons 
other than the company, its officers and servants. 
Even regulations for the conduct of the company s 
officers and servants are called “ bye-laws by theofficers and servants are called “ bye-laws _ by the 
general Act, although they do not require con
firmation or publication. Assuming, however, that 
sect. 99 refers to some regulations which are not 
bye-laws, they are confined by this section to the 
access to goods on the property of the company, 
By no legitimate process of construction or refer

ence can sect. 29 be stretched so far as to justify 
such rules and regulations as are in controversy 
in this action. .

The only remaining sections to which it  is 
necessary to allude are those which relate to 
the power of levying tonnage and other rates 
on ships and goods. The general Act 1847 
does not contain any clause authorising the 
imposition of rates, but it  .contains several (viz., 
sects. 25 to 50) relating to the payment and collec
tion of such as may be authorised by special Acts. 
The most important of these are sects. 30, 46, and 
47. Sect. 30 enables companies to vary their rates 
provided they do not exceed the maximum sums 
mentioned in the special Acts, and provided all 
persons are charged alike ; sect. 46 provides for 
the settlement of disputes by justices; sect. 4/ 
provides for the publication of tables of the rates 
payable. The authority for imposing tonnage 
rates on ships entering the docks of the defendants 
is conferred by sect. 27 of the special Act of 1888 
(51 & 52 Y ict. c. clxiii.), which apparently replaces 
sect. 132 of the special Act of 1864. The section 
relating to rates on goods is sect. 134 of the last- 
mentioned A c t; and this section autlioi lses the 
company to levy rates on goods brought into, or 
landed or deposited within, or delivered or shipped 
from the docks and works for and in respect ot 
their wharfage, unshipping, landing, relanding, 
piling, housing, weighing, coopering, sampling, un- 
piling, unhousing, watching, shipping, loading, and 
delivering, and generally in respect of any work to 
be performed in respect of the goods. fables ot 
these rates are to be made and printed and pub
lished as directed by the section. The tonnage 
rates on ships, and the import and export' rates on 
goods, must not exceed the maximum amounts 
fixed by statute (see in addition the sections in the 
general Act of 1847, already noticed, sect. 57 of 
the Act of 1888, and the provision in sect. 134 ot 
the Act of 1864) ; but the only lim it to the other 
rates is that they must be reasonable (see sect. 
134 of the Act of 1864). I t  is to be observed that 
the power to make rates is distinct from ana m 
addition to the power to make bye-laws. Bye-laws 
are not necessary for the imposition of rates, nor, 
indeed, do the bye-law sections authorise their mi- 
position. The rates may be varied from time to 
time. 3. Having ascertained the powers of the 
jo int committee, it remains to consider the legality 
or illegality of the provisions of the new code. 
First, I  w ill take the rates and charges by them
selves. The tonnage and other rates on ships are 
not disputed, and may be passed over. The rates 
mentioned in regulations 2 and 3 are not rates on 
goods within the meaning of sect. 134 of the Act 
of 1864 ; nor can they be imposed by authority 
under sect. 23 of the general Act 1847, which 
relates to letting on terms to be agreed upon. The 
rates in 2 and 3 can only be defended, if at all, on 
grounds which w ill be further considered pre
sently. The rate of Is. 6d. per ton in regulation 
10 is not authorised by sect. 134 of the Act of 
1864, for that section applies to rates payable to 
the dock company, and not to rates payable by it. 
The rates mentioned in regulations 13, 14, 15, 17, 
and 18 are not quarrelled with, although other 
parts of some of these regulations are. The regu
lations contained in the code are not binding as 
orders, rules, regulations, or laws. Imperative in 
form, they bind no one to obedience. They are 
not, and do not purport to be, bye-laws; but no
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other orders, rales, or regulations made by the 
defendants can be binding simply as orders, rules, 
or regulations. They may, of course, be expressly 
or impliedly assented to, and so become binding 
by agreement. But an agreement is one thing ; 
a regulation which has to be obeyed whether 
assented to or not is quite another thing, and 
these regulations can only be regarded as binding 
on those persons who in fact assent to them and 
agree to conform to them. I t  is said that there 
never have been any bye-laws for the regulation of 
the docks. That is, however, to be accounted for 
by the fact that until the new code came into 
force the dock authorities themselves did all the 
work in the docks except loading outgoing ships. 
Under those circumstances no one cared to test 
the legality of the regulations. When, however, 
the practice was changed and the shipowners 
unloaded their own ships, and when the dock 
authorities sought to force them to do a great 
deal more than discharge their own cargoes, regu
lations which previously had produced no incon
venience became galling, and their legality was 
naturally questioned, and, being questioned, must 
be decided.

The great dispute turns on regulation 2, and 
the terms on which shipowners are entitled to 
have berths appropriated to their ships. I  can 
find nothing in the statutes relating to these docks 
which entitles any shipowner to demand that a 
particular bei-th shall be kept for him ; nor is 
there anything which entitles the dock company 
to make any special charge for such a convenience 
if granted. Under these circumstances, if the 
convenience has been enjoyed and a dispute 
arises about the terms of payment, a court of law 
must decide in each particular case—first, whether 
the shipowner who has had a berth kept for him has 
agreed to pay the rate demanded ; and, secondly, 
if  not, then what is a reasonable price for the 
accommodation which he has enjoyed. This is 
the view contended for by the defendants, and so 
far they are right. For similar reasons the defen
dants are right as to all those regulations which 
refer to special accommodation and facilities, viz., 
4, 13, 14, 15, 17, 18. The real truth is, that 
shipowners who want special accommodation can
not force the defendants to give it  them, even on 
payment of reasonable compensation. Special 
accommodation must be made the subject of 
special agreement. Regulation 2 contains the 
pecuniary terms on which the defendants are 
willing to give the accommodation ; the other 
terms are in the other regulations. I f  the plain
tiffs w ill not assent to those terms the defendants 
can refuse the special accommodation. The 
effect of this no doubt may be to drive the 
plaintiffs to other docks in other ports where 
more favourable terms can be made, if any such 
can 'be found. The only safeguard against this 
is the defendants’ own view of their own interests. 
Regulation 3 is also quarrelled with, but it  is not 
open to the remarks made on Regulation No. 2, for 
Regulation 3 does not apply to cases in which 
exceptional facilities are afforded. The first part 
of Regulation 3 is unobjectionable ; it  is a mere 
notice that the dock master’s orders as to berths 
must be obeyed. The second part, however, is not 
warranted by any statutory enactment. I t  is an 
attempt by the defendants to force shipowners to 
pay for what they do not want, and to compel 
them to hire quay and shed space in order to do

work formerly done by the dock company, and 
which the shipowners object to have forced on 
them. This must be taken in conjunction with 
Regulations 9 and 10, which purport to bind all 
shipowners, and not only those who desire special 
accommodation. For reasons already given, I  am 
of opinion that these regulations can only be made 
binding by being passed and confirmed as bye
laws, although, of course, those persons who choose 
to agree to them may do so, and may thus become 
bound by them. The same remark applies to all 
the other regulations not confined to special accom
modation and special facilities which the dock 
company are not bound to afford, i.e., to all the 
regulations except Nos. 2, 4, 13, 14, 15,17, and 18, 
which do relate only to special accommodation and 
facilities. The general Act 1847 contains a sect. 22 
binding the company to supply cranes and labourers 
to work them; but Regulation 14 applies to specially 
large cranes, and not to such as the company is 
bound to supply under the section to which I  have 
referred. 4. I  come now to the last head, viz:, the 
position of the plaintiffs and their right to main
tain this action. The London Association of 
Shipowners and Brokers Limited is a trade 
protection society. I t  has no ships or goods of its 
own. Its  members have, and it  really sues on 
their behalf; but the society itself is only their 
agent, and this is not a case in which an agent can 
sue in his own name. This society therefore has 
no locus standi. This objection is purely technical, 
for any one of the members of the society can sue 
on behalf of himself and other shipowners in the 
same interest, and an action so constituted would 
be free from objection in point of form. Liberty 
to amend might probably have been obtained if 
applied for in time. I t  is too late, however, now 
to amend in this i-espect. The other plaintiffs are 
the Peninsular and Oriental Steam Navigation 
Company, an incorporated company owning a 
large fleet of steamers using the defendants’ docks. 
The Peninsular and Oriental Company, if 
aggrieved by the defendants’ regulations, has a 
clear locus standi as plaintiff in an action brought 
to have its grievances redressed. A t the same 
time, the Peninsular and Oriental Company is 
not like the Attorney-General, and is not entitled 
to sue on behalf of the public for the purpose of 
preventing the defendants from exceeding their 
statutory powers irrespective of any particular 
in jury to any particular individual. The Penin
sular and Oriental Company must show that it  is 
itself aggrieved before it is entitled to any decla
ration or relief in an action brought by itself. 
Had this action been an information by the 
Attorney-General there would be no difficulty in 
declaring the regulations complained of not to be 
binding on the public and in granting an injunc
tion to restrain the jo int committee from enforcing 
them, for I  regard the new code as an imposition 
on the public. The difficulty in the way of the 
Peninsular and Oriental Company maintaining 
this action is as follows: The Peninsular and 
Oriental Company always, in fact, requires berths 
to be appropriated to its ships, and the Peninsular 
and Oriental Company is not concerned with and 
is not affected by regulations which relate to the 
owners of ships not having fixed discharging 
berths. As regards appropriated berths, the 
terms on which they can be had in future must be 
settled by agreement, and the company has 
nothing to complain of in point of law. And as
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to the past, the company must pay either the sum 
demanded, or a reasonable sum as may he deter
mined in one or more actions brought for deter
mining that particular question in the case of each 
ship to which a discharging berth basin fact been 
appropriated. On these grounds it  is contended 
that no right of the Peninsular and Oriental Com
pany has been infringed, and that this action is 
not maintainable by the Peninsular and Oriental 
Company. The only answer to this contention is 
as follows: I t  is true that the Peninsular and 
Oriental Company always has required berths to be 
appropriated to its ships, and w ill in future find it  
very inconvenient not to have such berths ; but the 
company is entitled to have unappropriated berths 
unfettered by illegal restrictions, and is entitled to 
exercise its option to have such berths or to have 
appropriated berths on terms which may be agreed 
upon. The jo int committee has deprived the 
company of its rights in this respect, and offers 
the company an alternative which the jo int com
mittee has no right to insist upon, and conse
quently the Peninsular and Oriental Company îs 
aggrieved by the alternative presented to it, 
because, if  it  could have unappropriated berths 
subject only to proper bye-laws, it  might prefer 
them, with all their inconveniences, to appropriated 
berths on the terms insisted on by the jo int com
mittee. This argument would, in my opinion, be 
a sufficient answer to the technical objection that 
the Peninsular and Oriental Company has no 
sufficient interest in the suit if the Peninsular and 
Oriental Company did in truth want unappropriated 
berths, but it  does not. The company is not 
claiming the option suggested, and does not care 
to have it. The Peninsular and Oriental Company 
claims appropriated berths on terms which the 
jo int committee w ill not concede. The Penin
sular and Oriental Company has, in fact, failed to 
establish its alleged rights, and the order appealed 
from must therefore stand. B ut the jo int com
mittee has rendered it  necessary, or, if not 
necessary, at least expedient, that the rights oi 
the Peninsular and Oriental Company on the 
one side and those of the jo int committee on tlie 
other should be ascertained and declared. In is  
can be done under Order X X V ., r. 5 (a), and undei 
the peculiar circumstances of this case, and having 
regard to the contentions raised on both sides, the 
proper order on the appeal w ill be to declare that 
the regulations of the London and India Docks 
Joint Committee, contained in the printed exhibit 
H . W . W . 3, and therein numbered 1 to 1», and 
also the regulations therein contained, and headed 
“ Labour in the Docks,” not having been made 
and confirmed as bye-laws, are not binding on the 
plaintiffs, the Peninsular and Oriental bteam 
Navigation Company, save so far, if at all, as the 
said company may have agreed or may agree to 
be bound by the same, and to declare that the 
said company is not entitled to have berths appro
priated to its ships, nor to have other special 
accommodation or conveniences except upon such 
terms as may be agreed upon between the com
pany and the aforesaid jo int committee. W ith  
this declaration the appeal must be dismissed, but 
without costs. W e have not reversed the order

(a) No action or proceeding shall be open to objection 
on the ground that a merely declaratory judgment or 
order is sought thereby, and the court may make 
binding declarations of right whether any consequential 
relief is or could be claimed or not.

V ol. VII., N. S.

of the court below; we leave that order alone. 
The action stands dismissed; therefore we do not 
interfere at all with it.

B o w e n , L.J.— The defendants in this case are 
responsible for the issue of a hook of regulations, 
none of which are bye-laws made under the 
authority of their statutes, and none of which 
have passed the statutory ordeal of an examination 
hy a judge of the H igh Court. They do not 
profess on their face to be statutory bye-laws, nor 
have they ever been presented as such to the 
plaintiffs. The regulations, on the other hand, 
are drawn in a tone of peremptory insistance. 
Shipowners to whom they are issued are informed 
that it  is to these regulations that ships entering 
the docks are “ required ” to conform. The dock 
company and the defendant committee have indeed 
a right, as the price of extra facilities which they 
are obliged by law to afford to all vessels enter
ing the dock, to insist on compliance with any 
conditions or regulations which they may choose 
to impose. But no such clear line of demarcation 
between what is to be the price of precarious 
favours and what is the reasonable demand in 
respect of legal duties which the docks are hound 
to discharge is to he found in these regulations. 
They have a louder and more imperious sound than 
is justified by the strict legal rights of the defen
dants as against the maritime public at large. To 
say the least of it, it  is arguable that an unwary 
shipowner hailing from some prim itive quarter of 
the commercial world where innocence as to the 

owers of London dock companies prevails might 
e deceived hy the tone of superior authority into 

a belief that these regulations were in truth  
statutory bye-laws. And as some, of them go 
certainly beyond what can lawfully be imposed as 
of right upon an ordinary ship seeking exceptional 
favours, but merely access to a public dock, so far 
as the shipowning public, or any portion of it, 
could reasonably he misled into thinking that the 
regulations were statutory bye-laws, the Attorney- 
General, on behalf of the public, might have a 
right to interfere. No corporate body has a right 
to impose on that portion of the public which is 
likely to deal with it as bye-laws, judicially sanc
tioned and confirmed, regulations which have no 
such legal sanction. Nor can it  be denied that it  
is one of the functions of the H igh Court to 
prevent public bodies incorporated by Act of 
Parliament from exceeding their statutory powers 
to the injury either of the public or of individuals. 
No such corporate body has a right to deceive. 
W hether the regulations in question do or do not 
pass this clear and simple line, as perhaps they 
may, is a question which it  w ill he time enough, in  
my opinion, finally to decide when it  is raised; that 
is to say, when the Attorney-General, on behalf of 
the public, or a really aggrieved individual thinks it  
necessary to raise it. When invoked on behalf of 
the public by the Attorney-General or hy aggrieved 
persons the court on similar principles w ill 
always interfere to restrain, not merely untrue 
language which is calculated to deceive, but all 
unlawful acts which are calculated to injure. The 
present case is not one in which the Attorney- 
General seeks the interposition of the court. I t  
is an action by private individuals—incorporated 
companies who either are shipowners themselves, 
or who represent a collective number of particular 
shipowners. In  order to succeed the plaintiffs are 

. bound to show that the defendants have either
2 D



202 MARITIME LAW CASES.

A p p .] L o u d . A ssoc, of Sh ip o w n e r s , & c., v . B o n d . a n d  I n d ia  D ocks J o in t  Co m . [A p p .

infringed some legal right of the plaintiffs or of 
some one or more of the plaintiffs, or that the 
defendants threaten to infringe some such right. 
The question is no longer accordingly whether the 
action of the defendants in the issue of these regu
lations is justified as against the public, but 
whether the plaintiffs or any of them have been 
actually aggrieved in a manner that entitles them 
or any of them to relief by way of injunction. One 
thing appears to me to be tolerably clear, namely, 
that whatever shipowners have been simple enough 
to be imposed on by the dictatorial style of these 
regulations, the Peninsular and Oriental Company 
have not been the victims of any such innocent 
delusion. They have known from the first, they 
have been told from the first, a ll the negotiations 
and controversy have proceeded on the footing that 
these are not statutory bye-laws, and have never 
been submitted to the review or approval of any 
judicial authority. As against the Peninsular and 
Oriental Company the defendants have never pro
fessed the contrary. I f  the publication of the 
regulations amounts to a grievance against which 
in this action the Peninsular and Oriental are en
titled  to complain, the grievance must be classified 
under some other category or head than that of 
deception or misrepresentation. This renders it  
necessary to pursue accurately and in such detail 
as to prevent confusion of thought the inquiry, 
what actual wrong has been done to the Peninsular 
and Oriental Company, or what actual wrong is 
threatened and intended to be done P Even if  the 
Peninsular and Oriental Company were ship
owners who simply sought access to the docks 
without asking for exceptional facilities which the 
dock company are entitled to grant or refuse at 

leasure, I  should feel myself some difficulty in 
olding that the Peninsular and Oriental were 

entitled on such materials as are before us to 
ask for an injunction from the court. An injunc
tion against what P Is it  to be an injunction 
against representing to the Peninsular and 
Oriental as bye-laws sanctioned by a judge a book 
of regulations which are not so sanctioned P The 
Peninsular and Oriental have never for a single 
hour supposed that any such pretence or profes
sion was put forward. Is it  an injunction against 
making such a representation to the public P But 
the Peninsular and Oriental do not represent the 

ublic. Are we to be asked for an injunction 
ecause the defendants w ill persist that all in

coming ships must be taken to admit themselves 
to be bound by these bye-laws by the mere act of 
coming into the dock P No authority has been 
produced in favour of the proposition that a court 
of equity can interfere to prevent a corporate 
body from making in the course of its own busi
ness immoderate and unwarrantable assertions 
about its intended legal claim. Can any case be 
found in which, as distinct from the modem juris
diction created by railway legislation, any court of 
equity has been successfully appealed to by a 
trader to prevent either a corporate body or a 
common law carrier, whose duties are defined by 
common law as a corporate body’s are by statute, 
from saying that he intends to charge his cus
tomers too much ? Down to the date of Sutton v. 
The South-Eastern Railway Company (13 L . T. 
Rep. N . S. 221, 438; L . Rep. 1 Exch. 32) no such 

recedent was in existence, and no such precedent 
as been cited to us since. The usual course in 

the case of alleged overcharges or threats of

extravagant demand has always been to leave the 
complaining party to his common law action, one 
reason, though not the only reason, being that 
demands may well have been made which in the 
last resort never w ill be enforced, and which it is 
not seriously intended to enforce in the face of 
resolute resistance. His proper course, if  the 
worst comes to the worst, is either to refuse com
pliance or to submit under protest, and to bring 
his action for the wrong. I  do not, indeed, doubt 
that where the threat by a corporate body or by 
any other person is a threat to do that which 
w ill actually violate a legal duty, that which will, 
in other words, constitute a tort or a breach of 
contract, this court w ill and ought to intervene ; 
but an assertion of an exorbitant business claim, 
however loudly made, does not constitute a tort 
unless it  is intended to be enforced by some 
wrongful act. The ordinary shipowner who 
wanted access to the dock without exceptional 
facilities would no doubt be entitled to an injunc
tion if  he could fairly extract from this book of 
regulations a threat to exclude his ship from the 
dock unless he submitted to some illegal provision, 
but I  doubt whether any such menace could be 
found here except by a stretch of vivid imagina
tion. The ordinary shipowner would equally be 
entitled to complain if  he could reasonably dis
cover in these regulations an intention to trespass 
in defiance of all prohibition by an owner on the 
decks of any of his ships (see Regulation No. 9). 
Whether the regulation in question (No. 9) 
amounts to such a violent intimation may be 
doubted, nor is it  necessaiy in this action to decide 
the point. A  mere statement, however (to take 
an obvious instance), that the dock company w ill 
not be liable for negligence, or for the custody of 
the cargo after discharging the ship, may be a 
proposition wholly worthless and baseless in law, 
may be a brutissimum fulmen as against all who 
do not choose to agree to it. B ut the assertion 
constitutes no legal wrong until it  is enforced or 
threatened to be enforced by some wrongful act, 
or unless it  is calculated reasonably to deceive and 
does deceive, with which latter hypothesis I  have 
already sufficiently dealt. In  these latter observa
tions I  have assumed (for the purpose of argument) 
that the Peninsular and Oriental is in as favour
able a condition in this action as an ordinary 
shipowner desiring merely access to the docks; 
but whatever might be the relief to which an 
ordinary shipowner who sought nothing beyond 
legitimate access to the docks might be entitled 
in respect of such a book of regulations, the 
Peninsular and Oriental are not in truth in any 
such position as he. They neither want, nor do 
they propose to accept, the ordinary accommoda
tion offered to casual vessels. Their trade cannot 
be carried on at all unless accommodation is given 
them at the docks of a wholly exceptional kind, 
and one which they cannot claim as of right either 
at common law or by statute. Nothing except 
agreement andconvention can obtain for the Penin
sular and Oriental the privileges which alone they 
desire, and such pi-ivileges the dock company can
not bo compelled to grant except on their own 
terms. The answer to the complaint of the 
Peninsular and Oriental is accordingly this : that, 
as far as they are concerned, the Book of Regula
tions (as they are well aware) is not put forward 
as a book of judicial bye-laws, but as the only 
conditions on which the Peninsular and Oriental
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can obtain appropriated berths. The Peninsular 
and Oriental can take these appropriated berths 
or leave them, as they please, but they can have 
them on the terms of submitting to these regula
tions. The Peninsular and Oriental have no more 
right under such circumstances to relief from this 
court than a gentleman who chose to complain 
that some lady of his acquaintance had declined 
to marry him except on conditions which were 
highly unreasonable. The course adopted by the 
Peninsular and Oriental has been ingenious 
enough. In  order, if  possible, to drive to terms a 
commercial body who were in a vantage position, 
and who refused to abate some merciless demands, 
they have sought to utilise for their own benefit in 
this controversy the fact that the regulations in 
question have a weak spot in them viewed from  
the point of view of the law officers of the Crown, 
or of persons who are in a totally different business 
position from themselves. But the Peninsular 
and Oriental, for the purposes of this action, do 
not represent the mercantile world at large or 
shipowners in general. In  this suit they represent 
simply themselves, that is to say, individual 
customers who only want appropriated berths, and 
who are utterly unaffected by, and indifferent to, 
what may happen to ships which do not need such 
indulgencies. An attempt was made, certainly, in 
argument to bolster up the case of the Peninsular 
and Oriental by representing that the wrong done 
to them consisted in depriving them of the time 
alternative option to which by law they could lay 
claim, an option, namely, either to accept appro
priated berths, or else to insist on simple access 
to the docks without any exceptional facilities, and 
therefore without any terms of an extraordinary 
kind. The short business answer to this business 
complaint, and the short legal argument, is that 
the ordinary access to the docks to which all ships 
are entitled would be of no use at all to the Penin
sular and Oriental. They do not wish i t ; they do 
not ask for i t ; they never have asked for it, and 
have never been refused it, and they cannot by any 
stretch of legal ingenuity reasonably complain 
that they have been denied an option which they 
never intended to use, or have been injured in 
respect of a theoretical alternative which nobody 
but a pleader could suppose they ever desired to 
enjoy.

As for the other plaintiffs, they have, as it  
seems to me, no locus standi at all. They are 
not shipowners. They are an association of ship
owners incorporated for the protection of the 
interests of shipowners, but the incorporated body 
own no ships. They do not want to use the 
docks at all. I t  seems to me, therefore plain (as 
North, J. has said) that they are not entitled to 
come to this court for any relief. I f  a number of 
individuals are injured, all of them may sue. In  
some cases one or more of them may sue as repre
senting the rest; but the individuals cannot, 
before they ara injured, form themselves into a 
joint-stock company for the purpose of bringing 
actions on their own behalf, or give to such an 
incorporated body a legal locus standi to sue for 
them. W e were asked, if we fe lt any difficulty as 
to the character of the plaintiffs, to allow some 
shipowner to be added whose ship had simply 
desired access to the docks and nothing more, and 
who might be deemed to be aggrieved by the 
imperious tone of these regulations. I t  is too late 
to make such an amendment. W e should have to

begin de novo in the case of any shipowner to 
investigate his exact title  to relief, and to decide 
whether it depended on his having been deceived, 
or else whether he had been refused admission to 
the docks, or subjected to some other distinct 
threat of actual wrong. I f  any such case can be 
made, it  is too late to make it  now in this action. 
The learned judge (Smith, J.) accordingly seems to 
me to have been well advised in dismissing this 
action. I  do not know that I  myself should have 
dismissed it with costs, but this was a matter 
which was in his discretion, and if we affirm his 
judgment we cannot interfere with his view about 
the costs. I t  must not be supposed, as far as I  
am concerned, although I  think the Peninsular and 
Oriental are in no way injured by these regula
tions, that I  also consider the publication of these 
regulations in their present form justifiable or 
right. I t  appears to me that the dock company 
and the jo int committee ought to have more 
clearly and lucidly defined on the very face of 
these regulations what they are and what they do 
not profess to be. I t  ought surely to have been, 
explained on their face that they are not statutory 
bye-laws at all, and that many of them, at all 
events, are merely binding on such shipowners as 
may consent to be bound by them. The ship- 
owning public (if any), which may have observed 
the peremptory tone of the regulations, would have 
been somewhat astonished at the comparatively 
modest level to which the defendants’ advocates 
before this court brought down the legal preten
sions of the jo int committee in the argument 
before us. To prevent mistakes upon the subject, 
justice w ill be. best done by embodying in the 
order dismissing this appeal a declaration which 
does no more than record the concessions made at 
the bar, and the admissions to which the defen
dants’ counsel were prepared to consent; and the 
defendants w ill, in my opinion, do what is just 
and right if they reform at once this book of 
regulations. To mark one’s sense of the excess 
of legal pretension which the book of regulations 
carries on its face, and which has been to a con
siderable extent the cause of this litigation, I  
think that we ought to say that there must be no 
costs of this appeal, although it  fails for the 
reasons I  have given.

K a t , L. J.—This action is brought to obtain a 
declaration that certain regulations, dated the 1st 
Jan. 1891, issued by the defendants are invalid 
unless confirmed as provided by the Harbours, 
Docks, or Piers Clauses Act 1847, and for an 
injunction to restrain the defendants from  
enforcing or requiring the plaintiffs to comply 
with such regulations until so confirmed. The 

eneral statute of 1847 enacts by sect. 83 that 
ye-laws may from time to time be made for all 

or any of the purposes mentioned in that section, 
and by sect. 84 penalties may be imposed for 
breach of them. But sect. 85 provides that no bye
laws made under the authority of that Act or of 
the special Act shall come into operation until the 
same shall have been confirmed in the prescribed 
manner, or, if  no manner be prescribed, until they 
be allowed by a judge of the Superior Court, or, in 
England, by the justices or the quarter sessions, 
and, by sect. 86, notice of the intention to apply 
for confirmation is to be given in the county 
newspaper a month before, and any person 
desiring to object may give notice of the nature 
of his objection ten days before the hearingof the
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application, and “ may by himself, or his counsel, 
attorney, or agent, be heard thereon.” None of 
these formalities have been observed with respect 
to the regulations in question, and it  is not and 
could not be contended that they have the power 
or effect of bye-laws, under this statute or the 
special Act relating to the docks of the defen
dants. Sect. 33 of the general Act runs thus :
“ Upon payment of the rates made payable by this 
and the special Act, and subject to the other pro
visions thereof, the harbour, dock, and pier shall 
be open to all persons for the shipping and 
unshipping of goods, and the embarking and 
landing of passengers.” Sect. 23 enables the dock 
company to lease or grant the use of any ware
houses, buildings, wharfs, yards, cranes, machines, 
or other conveniences, at such rents and on such 
terms as may be agreed on for any term not longer 
than three years. The special Act of the London 
and St. Katharine Dock Company of 1864 incor
porates this general statute, and sect. 113 
describes what their bye-laws may include. Such 
bye-laws by sect. 114 are to be subject to the 
provisions of the general Act of 1847, no other 
manner of confirming them being prescribed by 
the special Act. By this and the general Act 
the payments to be made for the use of the docks 
are a tonnage rate on ships and certain rates on 
goods specified in a schedule to the special Act. 
Any other payments must, it  would seem, be by 
agreement under sect. 23 of the general Act to 
which I  have referred. In  1888 an Act was passed 
authorising a working union between the London 
and St. Katharine Dock Company and the East 
and West India Dock Company. By sect. 31 of 
this Act all the powers and duties of both com
panies were vested in the jo in t committee who 
were defendants to this action. Up to the present 
time the business of these docks has been carried 
on without bye-laws. None have ever been made. 
The practice has been until recently for shipowners 
to load their ships, but for the dock company 
or the jo int committee to undertake all the work 
of discharging vessels that come into the docks ; 
and for the services thus rendered, and also for 
the use of their quays, and of warehouses built by 
the dock companies, it  is said, at great expense, 
payments were made to the dock company as 
arranged with the shipowners. In  Aug. 1889, a 
strike having occurred among the dock labourers, 
Sir Thomas Sutherland, chairman of the Penin
sular and Oriental Company, in a letter to the 
Times, suggested that shipowners should  ̂be left 
to discharge as well as to load their own 
ships. This suggestion was practically adopted 
by the jo int committee, and the new regulations 
were adapted to this change in the mode of using 
the defendants’ docks. The regulations com
plained of were issued in Dec. 1890, after an 
attempt to frame bye-laws with the concurrence 
of the Peninsular and Oriental Company had been 
made and abandoned. Their operation was post
poned until the 1st Feb. 1891. They were to apply 
to all ships entering the docks after that date. 
They begin thus: “ Discharge of vessels.—Ship
owners w ill be required to comply with the 
following regulations and the regulations of Her 
Majesty’s Customs, of the fire insurance offices, 
and of the joint committee from time to time 
made.” Speaking generally, all the regulations 
are provisions for the mode of using the docks, 
quays, and warehouses. Except as bye-laws, or

except by special agreement with each shipowner, 
they could not be made compulsory or enforced. 
The first sentence which I  have quoted shows that 
the jo int committee give shipowners to understand 
that if they use the docks they must comply with 
these regulations. Anyone reading that prefatory 
sentence who did not know the provisions of the 
statute, or that these regulations had not been 
duly confirmed as bye-laws, would suppose that 
they were binding. The meaning of provisions of 
this kind is that which an ordinary reader would 
understand to be their meaning. I  am clearly of 
opinion that it  is not a proper proceeding on the 
pari of the jo int committee to publish m this 
manner as binding regulations a set of rules which 
they know are not binding. Counsel on their 
behalf have stated that they have never refused to 
allow persons to use their docks who dissented 
from these provisions, and have never threatened 
to do so, and that, so far as these rales are repre
sented as compulsory,thatis a mere brutumfulmen, 
because, in the absence of agreement express 
or implied, the rules are not binding on anyone. 
But I  think that the answer to that argument is 
that the defendants have had large powers 
granted to them by Parliament on the terms that 
these docks are always to be open to the use of 
the public owning ships. They are empowered to 
regulate the manner of using such docks by 
framing bye-laws as to the provisions of which the 
shipowners have a right to be heard, and have 
their objections considered before such bye-laws 
receive judicial sanction. I t  is not a proper act 
for a public body like the defendants to attempt 
to impose upon the public as compulsory regula
tions rules which they have no power to enforce. 
I f  the Attorney-General were suing on behalf of 
all shipowners who have a right to use the docks, 
I  should have no doubt that it  would be the duty 
of the court to make a declaration that these 
regulations have not the force or effect of bye
laws, and are not binding on any shipowner who 
has not agreed to be bound by them. In  such a 
suit the court in its discretion might restrain the 
defendants from attempting to enforce these 
regulations against any shipowner who had not 
agreed to them, and also, I  think, from represent
ing to the public that they are in any way binding 
in the absence of agi'eement. Probably an 
injunction would not be necessary; the declaration 
would effect all that was requisite. But I  reier to 
the injunction because it  seems to me a case in 
which relief might be granted in that foral so that 
no technical difficulty as to making a declaratory 
decree could possibly arise. In  Pinchin v. The 
London and Blackwall Railway Company (5 De
G. M. & G. 851) an injunction was sought by the 
owner of a manufactory to prevent the defendants 
from taking it  under their compulsory powers. 
They had given him notice that they intended to 
throw a bridge over a yard belonging to the 
manufactory. The plaintiff gave a counter notice 
to the company requiring them, to take the whole 
manufactory. A fter a delay of nearly twelve 
months the company proceeded to take the whole. 
The injunction was refused under the circum
stances because of the counter notice, although 
the original notice to treat was probably invalid. 
In  the course of his judgment, Lord Cranworth, 
justifying the granting of an ex parte injunction, 
said that it then appeared to him “ that the only 
ground upon which such an injunction as that
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asked could be granted was not any personal 
equity on the part of the plaintiffs but a ground 
upon which this court is very much in  the habit 
of acting, namely, that it  w ill not sufier persons, 
and more particularly powerful corporate bodies 
with whom it  is very difficult to deal, to take 
proceedings which are of an illegal, or even of a 
doubtfully legal, character under their Acts of 
Parliament, if by so doing they place those against 
whom they are proceeding in a condition from  
which it  may be very difficult for them to extricate 
themselves; to grant an injunction m such cir
cumstances is a course which lias been repeatedly 
adopted by Lord Cottenham and other judges 
One of the cases before Lord Cottenham most 
commonly referred to is The River Dun Naviga
tion Company v. The North Midland Railway 
Company(Railway and Canal Cases, 135), m which 
he points out how necessary it is to m teiteie with 
a public company which is exceeding its powers to 
the injury of individuals, and that it m most 
essential to the interest oi_ the public that the 
extraordinary remedy by injunction should exist 
and should be exercised m such cases. That case 
has been followed and treated as a leading 
authority on the subject from the year 1838 to 
the present time.

The main difficulty m the case before us 
is one of a rather technical character. The 
Attorney-General is not a party to this action. 
His right to sue on behalf of the public to restrain 
a company from committing illegal acts without 
giving any evidence of damage has often been 
maintained. The cases on this point are collected 
in the recent decision of The Attorney-General v. 
The Shrewsbury (Kingstand) Bridge Company 
(46 L  T Hep. N . S. 687; 21 Ch. Div. 752). An 
individual or body of individuals suing for an 
injunction against a public company for commit
ting some excess or breach of its statutory powers 
is required by a most necessary rale to show that 
he or they have incurred or may incur special 
damage by the acts complained of. In  Spencer v. 
The London and Birmingham Railway Company 
(o a;™ iq;p and in Sampsonv. Smith (8 bim. ¿H) 

of England held that when 
an individual suffered special damage from a 
public nuisance he might sue for an injunction 
without making the Attorney- General a party. In  
the former of these cases a railway company were 
interfering with a public street without providing 
an aftem atrte route as required by their statutes, 
and the plaintiff, being specially damaged, was 
allowed to sue. The first-named plamtifts in this 
action are a joint-stock company lim ited and 
formed, according to their memorandum of associa
tion, for theprotection of the shipping and maritime 
interests, especially with respect to the regulation 
management, customs, and usages ol the poit of 
London, and the docks, warehouses, wharves, and 
Custom-house therein. But this company does 
not possess any ships, and does not use the docks 
in any way, and no unauthorised act of the dock 
company or of the joint committee can occasion 
any direct damage to these plaintiffs. _ ^ co rd - 
ingly the pleader has joined as_ co-plaintiffs the 
Peninsular and Oriental Steam Navigation Com
pany. These are large shipowners, the nature and 
size of whose steamers make it  necessary to then- 
business to use the defendants’ docks They use 
them by having certain appropriated berths and 
warehouses and quay space m those docks, and

the point on which the defendants rely as to them 
is that only those parts of the regulations which 
relate to the occupiers of appropriated berths 
apply to them. They do not sue in form on 
behalf of themselves and a ll other shipowners using 
these docks, nor would it  obviate the technical 
objection if  they did, because they must still show 
that the regulations inflicted damage on their own 
company. They do not sue in respect of any 
lossible use of the docks by themselves without 
laving appropriated berths, warehouses, and quay 
space, and practically do not use, and probably 
never w ill use, these docks without such special 
privileges. The particular regulation which 
applies to shipowners who require appropriated 
berths, quay or warehouse room, is the second. I t  
provides in effect that, for the convenience of 
shipowners who wish it, the jo int committee w ill 
appropriate a berth, including the use of specified 
quay or shed space, “  at the rate of 2s. fid. per 
square yard of quay and shed space per annum, 
or such other rate as may from time to time be 
made.” Regulation 4 enables the joint committee 
to use or grant the use of any appropriated berth 
when not actually occupied; and 5 provides that 
such berths shall only be used for discharge of 
cargo, not for lying-up purposes. These are the 
principal provisions as to appropriated berths; 
but it is not accurate to say that they are the only 
ones. 6 provides against competition in wharfage 
or warehousing with the jo int committee, and 
restricts the use of appropriated quay and shed 
space to receiving, sorting, and delivering goods 
to barges and consignees. 7, 8, 9, 10,11, and 1 
apply as well where berths are appropriated as 
not, and so also does the provision as to laboui in 
the docks at the end of the regulations. However, 
undoubtedly the jo int committee might have a 
stronger case of implied agreement against ship
owners who, with knowledge of these regulations, 
required and accepted an appropriated berth and 
warehouse room, and their argument is that the 
Peninsular and Oriental have made such an 
implied agreement. The regulations, they admit, 
are not otherwise binding, but they urge that the 
court cannot in this action declare that there is no 
implied agreement to observe them. _ That w ill be 
a question for a jury when an action is brought 
against the Peninsular and Oriental Company for 
breach of their alleged agreement. As to the 
actual effect of the regulation, it  appears from  
the correspondence that the Peninsular and 
Oriental Company were informed on the 7th Jan. 
1891 that these regulations were not bye-laws. The 
action is intended to be brought on behalf of all 
shipowners using the docks. The question is the 
effect of these regulations, and whether it  is a 
proper exercise by the jo int committee of then- 
statutory powers to issue such regulations in this 
authoritative form, and then to say, “ We know 
they are not binding unless agreed to, but we insist 
that all shipowners using the docks with know
ledge of them should be taken to have agreed to 
them by implication.” Order X X V ., r. 5, in terms 
empowers the court to muke declui dtory judg- 
ments “ whether any consequential relief is or 
could be claimed or n o t; ” but it  is suggested that 
to make such a decree in this case if  the plaintiffs 
have no cause of action would be an excess of 
jurisdiction, and it  has been doubted whether this 
order gives the court any new jurisdiction. I  
refer to the case of Brooking v. Maudslay (58 L . T.
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Rep. N . S. 852; 6 Asp. Mar. Law Cas. 296; 38 Cli. 
D ir. 636). By Order X Y I., r. 11, at any stage of a 
cause tlie court may order a party to be added as 
plaintiff “ who ought to have been joined, or 
whose presence befoi-e the court may be necessary 
in order to enable the court effectually and com
pletely to adjudicate upon and settle a ll the ques
tions involved in the cause or matter.” I f  any 
shipowner or company had been suggested whose 
name, if  added as a co-plaintiff, would have 
enabled the court to decide the question and make 
the required declaration, I  should have been dis
posed to make such addition; but no one is put 
forward. However, I  should be extremely reluc
tant to refuse to make a declaration in this case 
upon this ground. The strongest mode of stating 
the objection seems to me to be that the present 
plaintiffs, even if  the defendants are committing 
a wrongful act, are not damaged by it, and there
fore have no cause of action against the defen
dants, and that Order X X Y ., r. 5, to which I  have 
referred, does not enable the court to make a 
declaratory decree in such a case, or if  it  does it 
would be ultra vires. The Peninsular and Oriental 
Company, who are the plaintiffs, are shipowners, 
A t present they are using the docks by taking an 
appropriated berth, protesting a ll the while that 
they are not bound by these regulations. They 
may at any time require to use the docks for ships 
for which no berth is appropriated. I  think that, 
without adding any other plaintiff, as the suit is 
now constituted, it  is right that the court should 
declare to what extent these regulations are 
proper, and can have any effect in law so far as the 
Peninsular and Oriental Company are concerned. 
I  concur in making the declarations which have 
been formulated by Lindley, L .J., that these regu
lations, not having been made or confirmed as 
bye-laws, are not binding on the Peninsular and 
Oriental Company, save so far, if  at all, as the 
said company may have agreed to be bound by 
them, and also, on the other hand, that the Penin
sular and Oriental Company are not entitled to 
have berths appropriated for their ships, nor to 
have other special accommodation or conveniences 
except upon such terms as may be agreed upon 
between the Peninsular Company and the joint 
committee. W ith this declaration the appeal must 
be dismissed, but without costs.

Appeal dismissed.
Solicitors for the appellants, Renshaw, Keke- 

wich, and Co.
Solicitors for the respondents, Turner and 

Hacon.

Tuesday, March 8, 1892.
(Before Lo rd  E sher , M.R., F ry  and L opes, L .JJ., 

assisted by N a u t ic a l  A ssessors.)
T he  P. Ca l a n d . (a)

on a p p e a l  from  th e  a d m ir a l t y  d iv is io n .
Collision — Steamship — Accident to engines — 

“ Not under command”—Regulations for Pre
venting Collisions at Sea, art. 5.

A steamship which owing to an accident to her 
engines cannot reverse them as quickly as under 
ordinary circumstances, and may have to stop 
them suddenly, hut is still capable of making

three to four knots an hour, and has good steering 
power, is not out of command within the meaning 
of art. 5 of the Regulations for Preventing 
Collisions at Sea, and is therefore not justified 
in exhibiting three red lights.

T h is  was an appeal by the defendants in a 
collision action from a decision of Jeune, J., 
holding their vessel, the P. Caland, alone to blame: 
(7 Asp. Mar. Law Cas. 83; 65 L . T. Rep. N. S. 
496 ; (1891) P. 313.)

The collision occurred between the steamships
P. Caland and the Glamorgan, in the Straits of 
Dover, on the night of the 15th A pril 1891.

On the night of the 15th A pril 1891 the 
P. Caland, a screw-steamship of 2584 tons gross, 
propelled by engines of 350-horse power nominal, 
was in the Straits of Dover, laden with a general 
cargo on a voyage from New York to Amsterdam. 
A t about 8 p.m. she had passed the Yam e Light, 
at a speed of about eleven knots. A t about 
8.15 p.m. a nut in the slide of the valve of the 
high-pressure cylinder worked loose, but, in conse
quence of the ship’s proximity to the Yarne Shoal, 
she could not be stopped to allow the engineer to 
repair the accident. Accordingly the slide of the 
high and low pressure cylinders were worked by 
hand, and' an average speed of three to four knots 
was obtained. I t  was also stated by the defendants’ 
witnesses that there was reasonable apprehension 
that the engines might stop at any moment, and 
that it  took longer time than usual to reverse 
them. In  these circumstances the starboard 
anchor of the P. Caland was got ready to let go 
if necessary, her masthead light was taken down, 
and three red lights indicating a vessel “ not under 
command ” were substituted for it. There was a 
conflict of evidence between the plaintiff's and 
defendants as to what was done with the side 
lights, the plaintiffs alleging that the red light 
(the material light) was not exhibited till just 
before the collision, the defendants alleging that 
they had never been taken in, and were kept 
exhibited to indicate that the P. Caland was under 
way.

In  these circumstances the steamship Glamorgan, 
while on a voyage from Antwerp to Cardiff, was 
in the English Channel, when those on board of 
her sighted an unsteady white light on board the 
P. Caland, and shortly after the three red lights 
were seen on the starboard bow, when the white 
light disappeared. The Glamorgan’s engines were 
thereupon eased to slow, and he helm was star
boarded. But when the three red lights bore about 
five points on the Glamorgan’s starboard bow, the 
red light of the P. Caland came into view, and 
she was seen to be coming ahead so as to cause 
risk of collision. The helm of the Glamorgan 
was at once hard-a-starboarded, and her engines 
were reversed fu ll speed, but the P. Caland came 
on and with her stem struck the starboard side of 
the Glamorgan, causing her to sink.

Regulations for Preventing Collisions at Sea:
A rt. 5. (a.) A  ship, whether a steamship or a sailing 

ship, which from any aocident is not under command, 
shall at night carry in the same position as the white 
light whioh steamships are required to carry, and if  a 
steamship in place of that light three red lights in 
globular lanterns, each not less than ten inches in 
diameter, in a vertical line one over the other not less 
than three feet apart, and of such a character as to be 
visible on a dark night w ith a clear atmosphere at a 
distance of at least two miles ; and shall by day carry 
in a vertical line one over the other not less than three(<i) Reported by Butlek Aspinalp, Esq., Barrister-at-Law.
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feet apart in front of, bat not lower than her foremast 
head, three black balls or shapes, each two feet in 
diameter.

(c.) The ships referred to in this article when not making 
any way through the water shall not carry the side 
lights, but when making way shall carry them.

(d.) The lights and shapes required to be shown by 
this article are to be taken by other ships as signals 
that the ship showing them is not under command, and 
cannot therefore get out of the way.

Barnes, Q.C., F: W. Baikes, and A. Pritchard, 
for the defendants, in support of the appeal.— 
The cause of the collision was the Glamorgan 
coming too near a crippled ship. The P. Caland’s 
red light was exhibited, and in the circumstances 
she was justified in putting up the three red lights, 
and treating herself as a ship out of command. 
There was no certainty that her engines might not 
stop at any moment, there was difficulty in 
reversing them, and all the manœuvres necessarily 
took longer than they usually do :

The Buckhurst, Id L. T. Rep. N. S. 108 ; 6 P. Div. 152;
4 Asp. Mar. Law Cas. 484.

Sir Walter Phillimore and Holman, for the 
respondents, were not called upon.

Lord E sher , M .R .—The only question of 
general importance in  this case is the construction 
of the rule. The question is, when can it  be within 
the meaning of art. 5 that a ship is not under com
mand P Now, was this ship in a position in which 
she was not under command ? A  ship may be not 
under command although her steering apparatus, 
not her steering, is in perfect order. For example, 
the rudder and the apparatus which is to turn it 
may be perfectly right ; the wheel may be capable 
of acting properly ; but it is of no use if  she can
not go ahead owing to something happening to 
her engines, and if she can only float with the 
tide. I t  is of no use having her steering apparatus 
in order, because it  w ill not steer her. You can
not steer a ship which is a mere floating log. She 
must be moving through the -water before her 
steering apparatus w ill have any effect. Therefore 
a ship, though her steering apparatus may be in 
perfect order, might not be under command if  her 
engines break down ; that is, if she is a steamer 
without sails. She is in such circumstances not 
under command, for she can only float with the 
tide. But, if the steering apparatus is in order, 
and if  the vessel can go ahead through the water, 
then the steering apparatus w ill have effect upon 
her, though it  may not do so so quickly as if she is 
capable of going fast through the water. I t  is 
proved that this vessel could go ahead, and that 
her steering apparatus was in order. She could go 
to starboard, or to port or astern. But she could 
not perform these manœuvres so quickly as she 
could if her engines were in order.

M r. Barnes’ argument comes to this, that there 
was risk at any moment her engines might cease 
working, and then she would be brought to a stop, 
and her steering apparatus would have no effect 
upon her, and so she would not be under command. 
He says that the reasonable apprehension of that 
happening in a moment is the same as if  it  had 
happened for the purposes of this statute. That 
raises a question. Now, looking at the words of 
the rule—the first part of which speaks of her not 
being under command, and the second of her not 
being under command so as to be unable to get 
out of the way—taking these two parts together, it 
seems to me that the true construction of the rale

is that the ship must be in such a state that she 
is not under command in this sense, that she can
not keep out of the way of another vessel coming 
near her. I f  she can be steered and stopped and 
go ahead, which is necessary in order that she 
may be steered, then she is under command, and 
the apprehension, however well-founded, of her 
being likely in a few moments to be out of com
mand, does not show that she is out of command 
at the earlier moment. This vessel therefore up 
to the moment of this collision was not a vessel 
not under command at the time, although she put 
up the three red lights to show that she was a 
vessel not under command. She was a vessel 
under command, and therefore the three red 
lights ought not to have been put up at all. 
The evidence shows that the one vessel was 
coming down channel and the other vessel going 
up, and that at one time they were as nearly 
as possible on opposite courses, but that the 
Glamor g an got as she went on on the port side of the 
P. Caland. I f  the red light of the P. Caland was 
exhibited, then she ought to have known that the 
vessel was a crippled vessel, but going ahead. I  
think the Glamorgan got very far down before 
she made up her mind to go ahead of this other 
vessel, and if that red light had been exhibited I  
should have thought as a matter of seamanship 
she ought not to have gone ahead of that ship. 
She ought to have seen that that vessel was going 
ahead. As it  was, she made up her mind to go 
ahead of her when she was too close to do it. I f  
she had done that it  would have been bad seaman
ship, and she would have been to blame as well as 
the other; but if  the red side light was not 
exhibited, if  it  were turned in, then the other 
vessel would have the right to suppose that this 
vessel showing the red lights, her side lights being 
taken in, was out of command, and to such an 
extent that she was not going ahead. I f  that was 
the state of her lights, then a vessel approaching 
her has a right to suppose that she was out of 
command, and not going ahead. She is bound to 
get out of the way ; but she can do it  in whatever 
way she pleases—by going ahead or astern, by any 
manœuvre short of bad seamanship. I f  she had a 
right to suppose that the other ship was stationary, 
then we have the opinion of the gentlemen who 
assist us, which coincides with the opinion of the 
assessors below, that she might easily have gone 
ahead of her without coming into collision. Can 
her action be accounted for ? To my mind it can. 
She said she thought the disabled ship might want 
assistance, and therefore wished to get to her to 
see what she wanted. Consider how natural it  
was for her to think so, for when the master of 
the P. Caland saw her coming to him he thought 
she was a tug coming to offer assistance. That 
speaks for itself. One might have thought she 
did want assistance. Where she was in the 
channel was near to the sands, and she would be 
in danger unless she anchored. Therefore this 
case depends upon this, whether we can overrule 
the learned judge on the fact he has found, 
namely, that the red light was not shown at the 
time when the other vessel determined to cross. 
There is evidence of the strongest kind that the 
red light was in its proper place ; but then it  is 
equally clear that those on board the Glamorgan 
were keeping a good look-out, I f  so, is it  pro
bable that, "if the red light was shown, they 

I would not have seen it. But is it  improbable
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that, when the three red lights were inn up, 
someone should take the red side light inP 
I f  those on the P. Caland thought that their 
ship would shortly come to a standstill, their 
duty when she did so was to take the side light 
in. I f  she was going to anchor, it  would equally 
he their duty to take the side light in. The learned 
judge has seen the witnesses, he has balanced the 
probabilities, and has come to the conclusion that 
the probability of that side light being taken in pre
vails. I  cannot say that I  think he was wrong, and 
that is what I  must say before I  can overrule him on 
that question of fact. I f  he was not wrong, then 
it  follows that the one ship having broken the rule 
was in fault, and that the other ship, as we are 
advised, did nothing wrong in attempting to cross 
the bows of the P. Caland, and that there would 
have been no collision if  the P. Caland had been 
stationary. The judgment of the court below is 
therefore right.

F r y , L. J.—The most material question in this 
case is the construction of art. 5 of the Regulations 
for Preventing Collisions at Sea. The article 
deals with a ship which from an accident is not 
under command. From the rale itself we learn 
something of the meaning of the expression 
“ not under command.” We find that it  refers 
both to vessels which are making way through the 
water and which are not. Therefore the mere 
fact of making way through the water does not 
decide the question. But we find in the latter 
part of the rale that a vessel not under command 
is said therefore to be “ unable to get out of the 
way.” In  the present case the P. Caland was 
able to move through the water. She could steer, 
she could stop, she could reverse. I t  is quite true 
that she could not perform all these manœuvres, 
probably none of them, with the rapidity she could 
if  her engines had been in perfect condition ; but 
still she was able to perform these manœuvres. 
I t  follows, in my judgment, that she was in a con
dition which enabled her to get out of the way, 
and if  she could do that it  cannot be said that 
she was not under command. We are asked to 
hold that the words “ not under command ” mean 
“ likely to be not under command.” I  do not 
think we can hold that. The question is not the 
expectation of being out of command, but the 

resent condition in which the vessel is. That 
eing so, we have to consider the question of fact 

in this case. On that I  have nothing to add to 
what the Master of the Rolls has said. I  cannot 
bring myself to say that I  differ from the learned 
judge. I  think most probably the P. Caland did 
take in her side light, and that therefore she was 
taken by the Glamorgan to be a vessel not moving 
through the water, that she approached her and 
then found that she was actually moving through 
the water.

L opes, L .J .—I  have only a few words to add 
w ith regard to the regulation. Having regard to 
the language of the article, I  am of opinion that, 
i f  a steamship can go ahead, reverse, and steer, 
she is not a ship not under command w ith in  the 
meaning of art. 5. In  such circumstances the 
ship can get out of the way, and is under com
mand. I  th ink  tha t is the correct construction, 
and tha t is practically what the learned judge 
has decided. I  also concur in  his view of the facts, 
and therefore I  th ink  th is appeal ought to  be 
dismissed.

Solicitors for the appellants, Pritchard and 
Sons.

Solicitors for the respondents, Thomas Cooper 
and Co.

Thursday, March 10, 1892.
(Before Lord E sher , M .R., F r y  and L opes, 

L .JJ., assisted by N a u t ic a l  A ssessors.)
T he  M er ch an t  P r in c e , (a)

ON A P P E A L  P R O M  T H E  A D M IR A L T Y  D IV IS IO N . 

Collision—Inevitable accident— Vessel at anchor 
— Steam steering gear—Burden of proof. 

Where the owners of a ship which in consequence 
of her steam steering gear failing to act runs 
into and damages a vessel at anchor, her owners 
to establish the plea of inevitable accident must 
show that the cause of the accident was one which 
could not be avoided, and they do not do so by 
proving that the gear was a good patent in  ex
tensive use, that it  was properly overhauled from  
time to time, and that competent persons subse
quently to the collision were unable to discover 
the cause of its failure to act.

T h is  was an appeal by the plaintiffs in a collision 
action in rem from a decision of Sir Charles Butt, 
dismissing the action with costs.

The collision occurred about 10.30 a.m. on the 
4th March 1891, in the river Mersey, between the 
plaintiffs’ steamship the Catalonia and the defen
dants’ steamship the Merchant Prince.

A t the time of the collision the Catalonia, a 
steamship of 3093 tons register, was at anchor in 
the Mersey, a little  to the south of Tranmere 
Ferry. The wind was a fresh breeze from N .W . 
The tide was low water slack, and the weather 
was fine and clear. In  these circumstances the 
Merchant Prince, a steamship of 1074 tons net, 
fitted with steam steering gear, while proceed
ing down the river ran into and damaged the 
Catalonia.

The defendants did not charge the plaintiffs 
with negligence, but denied that the collision was 
caused or contributed to by the negligent naviga
tion of the Merchant Prince.

The defence, so far as is material, was as 
follows:

3. In  these circumstances those on board the Merchant 
Prince observed a steamship, which proved to be the 
Catalonia, about a mile distant, and about half point on 
the port bow of the Merchant Prince. As the Merchant 
Prince approached the Catalonia the pilot ordered the 
helm of the Merchant Prince to be ported, and shortly 
afterwards to be hard-a-ported, but i t  was found on 
try ing to get the wheel over to port that the steering 
gear would not act, and although the engines of the 
Merchant Prince were at onco put fu ll speed astern, she 
came into collision with the Catalonia, the stem of 
the Merchant Prince strik ing the port quarter of the 
Catalonia.

4. The steering gear of the Merchant Prince had been 
tried beforo she left her anchorage to proceed on the 
said voyage, and was found to bo jn  good order, and it  
failed to act as hereinbefore mentioned in consequence 
of some latont defect or obstruction which could not 
have been ascertained or prevented by the exercise of 
any reasonable care or sk ill on the part of the defen
dants or the ir servants, and the said collision and 
damage were caused by inevitable accident.

A t the tria l the judge ruled that, as there was 
no charge of negligence against the Catalonia, the 
defendants ought to begiu.

(a) Reported by Butler A spinall, Esq., Barrister-at-Law
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The defendants, in addition to calling the master 
and certain of the crew of the Merchant Prince, 
also called their marine superintendent and certain 
engineers, to speak to the efficiency of the steam 
steering gear. The result of the evidence was, 
that it  was a good patent in extensive use, that it  
had been thoroughly overhauled by competent 

ersons from time to time, that it  had never failed 
efore this accident, that it  had never failed since, 

and that although carefully examined by experts 
since the collision, they had never been able to 
discover the reason why it  failed to act on the 
occasion in question.

The wheel was connected with the rudder by a 
chain, part of which had been renewed a short time 
before the collision. The vessel was also fitted with 
a hand wheel aft. The plaintiffs only called the 
pilot who was in charge of the Merchant Prince 
a t the time of the collision.

Sir Walter Phillimore and J. P. Aspinall for 
the plaintiffs.

Myburgh, Q.C. and Bateson for the defendants.
Sir Charles  B u tt .—This is a case in which a 

vessel at anchor in the Mersey was run into in 
broad daylight by the steamer Merchant Prince. 
In  such circumstances one is not predisposed 
towards the defendants’ plea of inevitable accident. 
I t  w ill be necessary to consider the evidence given 
by both sides, although the law, it  appears to me, 
is clear enough. The Catalonia being at anchor, 
and the Merchant Prince running into her in broad 
daylight, the onus of proving negligence, which is 
•ordinarily on the plaintiff averring it, is upon the 
admission of the facts in the pleadings shifted. 
The admitted facts cast the onus of proving on 
the defendants that they were not guilty of 
negligence. The question is, have the defendants 
satisfied that onus P A t the outset of this case 
it  occurred both to me and to the Trin ity  Brethren 
that the story of the jamming of this steam 
steering gear was possibly not true, but was a 
mere excuse set up by the defendants for the 
negligent navigation of those in charge of their 
vessel, and as a matter of fact one of the expert 
witnesses says that after having examined the 
machinery subsequently to the collision, and 
knowing what he does of the facts of the case, 
he does not now believe that the wheel jammed. 
That is rather a strong conclusion in the face of 
the evidence adduced, and I  do not think that 
there can be a reasonable doubt that this machinery 
did jam, and that it  was the jamming whieh 
caused the collision. The evidence as to this is 
too strong to be discarded, and it  is not merely 
the evidence of the defendants, because the defen
dants’ pilot who was called by the plaintiffs, and 
who was certainly not disposed to benefit the defen
dants’ case if  he could help it, admitted that there 
was no doubt that the wheel was jammed, and 
that that was the cause of the collision. The 
evidence of the defendants was, that immediately 
i t  was jammed the officer working it called out, 
“ The wheel is jammed, I  can’t  get it  a-port further, 
or hard-a-port.” I f  this had not been true, the 
pilot would have taken very good care to te ll us 
so; and further, if it  is true that the officer called 
out that remark, then one cannot doubt the fact 
that the machinery was jammed.

Now comes the question, was it jammed 
through some negligence on the part of the 
defendants’ servants p A  great many sugges- 

Vou Y IL , N . S.

tions have been made to account for the way 
in which this gear got fixed. Among other 
things it  has been suggested that some one or 
more of the stop-valves were shut when they 
ought to have been le ft open. The direct affirma
tive evidence of the defendants upon this point 
is strong enough, and would of itself I  think 
have satisfied me that that was not the cause of 
the accident; and, as one of the Elder Brethren 
has pointed out, you may shut all the valves, but 
it  w ill not jam  the machinery. I t  w ill keep the 
steam out of the steering gear, and the rudder 
w ill not act, but the machinery w ill not be 
jammed; and therefore it  appears to me clear 
that the real cause of the collision was not the 
shutting of one of these stop-valves. Then 
another suggestion is, that the cause of the col
lision probably was that the chains, either those 
on the bridge or those aft, were not properly 
tightened up. W e have considered that, and I  
must say that the effect produced upon my mind 
by the evidence is that there was no negligence in  
that respect, that the officers did their duty, and 
that there was no jamming of the chains and 
stopping of the machinery in that way; or even, 
if there were, that there was no negligence at all 
events on the part of the officers in the matter. 
[The learned Judge then discussed the pilot’s 
evidence.] I  therefore do not place im plicit con
fidence in the story told by the pilot, although I  
do not think it  a material matter, as there is really 
no reliable evidence to support the suggestion 
that the jamming of the machinery was due to 
the negligence of the defendants’ servants. I t  
has been asked over and over again during this 
case what was the cause of the jamming. Sir 
W alter Phillim ore argues that the machinery 
should be so perfect that it  could not be jammed.
I  do not think that can be rightly said or proved 
of any machinery. I t  was a good patent. The 
defendants had taken all care and precaution to 
have it  properly repaired by competent persons, but 
nevertheless it  jammed from what may be called 
a latent defect. For some reason or other the 
machinery at the critical moment, having answered 
perfectly well in  the river on the day before and 
on the day of the collision until the accident, got 
fixed or jammed, the wheel would not move, and 
so the accident occurred. I t  is very true that the 
defendants have not done what has been done in 
many of these cases, they have not laid their 
finger upon the defect or upon the precise cause 
of the refusal of the machinery to act. In  most 
cases that I  recollect, where a defendant has been 
absolved from the consequences of some latent 
defect in the machinery which he has employed, 
the defect has been discovered after the accident; 
but that is not a necessary part of the defendants’ 
case if he satisfies the court that there were causes 
which he cannot put his finger upon. There are 
many cases where such would be the fa c t; for 
instance, the case of a vessel with a defect in her 
machinery going to the bottom in consequence of 
the accident. I t  does not follow that there was 
no latent defect or irregularity because the defen
dant has not been able to put his finger upon it. 
Upon the whole the conclusion I  have come to is 
this : that this machinery being a good patent, and 
being put in by competent and responsible work
men, failed at the critical moment, and so brought 
about the collision. In  other words, I  think the 
defendants have met the presumption of negli-

2 E
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gence that was cast upon them by the admission 
in the pleadings, and have established that there 
was no negligence on their part. I  therefore 
dismiss the suit with costs.

From this decision the plaintiffs now appealed.
S ir Walter Phillimore and J. P. Aspinall, for 

the plaintiffs, in support of the appeal.— The de
fendants have not discharged the onus of proof 
the law casts upon them. They have not sho^m 
the court the cause of the accident, and proved 
that they were powerless to prevent i t :

The European, 52 L. T. Rep. N. S. 868 ; 5 Asp. Mar.
Law Cas. 417 ; 10 P. Div. 99.

[They were stopped by the Court.]
Myburgh, Q.C. and A. D. Bateson, for the defen

dants, contra.— The defendants have exhausted 
all the possible causes for this collision which 
could impute negligence to them. The fact that 
they have not been able to discover the cause of 
the machinery failing to act oúght not to render 
them liable. Assume a case like the present in 
which the defendant ship was sunk at sea, so that 
the defendants could not ascertain the cause of 
the accident. I t  would be manifestly unjust in 
such a case to condemn them because they could 
not show the court the exact cause of the acci
dent.

Lord E s h e r , M .K .—In  this case the ship under 
way, which is a steamship, has collided with a ship 
which was at anchor. The ship which was at 
anchor sues the one which was under way, and 
which came into collision with her, in the Adm iralty 
Court. The circumstances of the collision depend 
a good deal upon the place where it  occurred. 
That place was the Mersey. They also depend 
upon the time when it  occurred. Anyone who 
knows the Mersey w ill appreciate what it  means 
when there is a north-westerly wind blowing 
nearly a gale. I t  means that there are a great 
many ships brought up in the river, and they are 
nearly a ll wind-rode; that is to say, that they are 
lying across the river just as this ship was. In  
such circumstances the Merchant Prince, which 
was above Liverpool, gets under way to go down 
the river. She was bound out to sea. Those in 
charge of her know what the state of the morning 
is, they know what the wind and stream are, and 
know that in all prohahility there w ill be a great 
many ships at anchor in the river. Now what are we 
told about this ship P She had come out of the 
Brunswick Dock the day before. She was fitted 
with machine steering gear, of which the chain is 
a very important part. This chain goes over a 
cog-wheel, and then, in order to take it to the 
stem of the ship to work the rudder, it  goes round 
a leading wheel on each side of the ship. The 
ship had two other means of steering. There was 
a wheel underneath the bridge, and another wheel 
aft. She therefore had these three means of 
steering. The quickest working gear which was 
the patent was the most complicated, but was if 
feasible the most capable of the three, and in a 
river like the Mersey it  would be the best. But 
unfortunately the chains, which as I  said before 
are a very important part of the machinery, wear 
out, and want renewing. I f  you put new chains 
on they at first stretch. The chain goes over a 
cog-wheel, and then round the leading wheels. I t  
must be clear to everybody that the chain must

not be quite tight, or it  w ill not w ork; neither 
w ill it work if it  be too loose. Therefore it  must be 
known to all skilled seamen who have to deal with 
such matters that you must not make it  quite 
tight, and must not make it  too loose. B ut then 
there is another fact quite plain to anyone who 
thinks about it. I f  the chain is quite tight the 
links of the chain cannot kink—it is impossible. 
I f  you make it  just as loose as these chains ought 
to be when in proper order, then they are not so 
loose as to cause the links to k in k ; but if you 
make them too loose or leave the chain loose, and 
at the same time move it, then everybody must 
know that it  is not an unlikely thing that the 
links w ill kink. I f  you try  the experiment with 
your watch-chain what I  mean is obvious, and we 
do not need experts to instruct us. That being 
the case, therefore, it would occur to any thinking  
man that if the chain is too tight it w ill not work ; 
if  I  loosen it  to the right amount it  w ill work, 
but if I  loosen it  too much it  w ill not work so 
quickly as it  otherwise would, and the links may 
kink. There being a new chain on this ship, 
the master and officer would know, or ought to 
know, before they left Brunswick Dock that the 
links of this new chain would probably stretch on 
being used. Now, what they ought to have 
expected did in fact happen. The links of the 
chain did stretch. I  care not how much they 
stretched. They did stretch, and the officers of the 
ship by their conduct showed that this stretching 
ought to be remedied, because they tightened the 
chain up. Had they thought the matter out they 
would have said, “ I t  is true we have tightened it  
up now, but it is liable to stretch, therefore it  
may stretch when going down the river, and if it  
does on such a morning as this, it  w ill be awkward.”
I  dare say they never thought about the kinking 
of the chain at all. W hat might they have done 
if  they had thought the matter out P They might 
have said, “ We w ill watch the chain, and if it  
stretches so as to seem loose, we w ill immediately 
stop the ship if necessary, and screw it  up.” But 
that is not all. I t  is said that they cannot use 
the wheel under the bridge without disconnecting 
it  from the other. Very well then; if they cannot, 
why do not they disconnect it, and use that 
wheel as they go down the river P They were not 
obliged to use the patent wheel, and might have 
waited t ill they got outside the river before using 
it. They might also have stationed a man to  
watch the chain and disconnect the wheel if he 
saw the chain getting loose. Then again, there 
was the steering wheel aft. W hy did they not 
have a man there so that, if  anything happened, 
the ship could in a moment be steered by that 
wheel P That was not done. I t  is said that 
ordinary sailors would not think of these things; 
but these sailors, who, I  have no doubt, were expert 
and skilful sailors, might have thought that there 
were means of taking that ship down the river 
without causing danger to other craft.

Now, what has happened P This vessel while 
under way has run into a ship at anchor. I t  is 
said by counsel that I  am about to change the law 
by what I  am going to say. I t  has been laid down 
by this court that, where a ship under way runs 
into a ship at anchor, that is prima facie evidence 
of negligence on her part. The ship at anchor 
has only to state the tact, and that it was day
light ; or, if  it  was night, she must show that her 
light was up and properly burning. That is all
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she has to say; the mere fact of the collision is 
evidence of negligence against the other ship. 
W hat is the reason for that P I t  is because after 
long experience the courts have come to this con
clusion, that as a matter of truth  and fact the one 
ship ought to be -under perfect command, and 
therefore able to get out of the way of the other 
ship, if she sees her, which is in a helpless state 
and can do nothing. The great object of the 
judges in Adm iralty cases has been to lay down a 

lain rule to govern the acts of sailors, and not to 
ave niceties of argument about what they are to 

do. The plain rule they have laid down is th is : 
Unless you can get rid  of it, it  is negligence 
proved against you that you have run into a ship 
at anchor. They have used some variation of 
phraseology, but if you look into the cases you 
w ill find that the only way a man can get rid  of 
liab ility for the accident, the circumstances of 
which prove negligence against him, is to show 
that it  occurred by an accident which was un
avoidable by him—that is, an accident the cause 
of which was such that he could not by any act 
of his have avoided the result. He can only get 
rid  of that proof against him by showing in
evitable accident; that is, by showing that the 
cause of the collision was a cause not produced 
by him, but a cause the result of which he could 
not avoid. Inevitable means unavoidable. Un
avoidable means unavoidable by him. That being 
so, there comes the proposition which Lopes, L .J. 
has put into form, that a man has got to show 
that the cause of the accident was a cause the 
result of which he could not avoid. I f  he cannot 
te ll you what the cause is, how can he te ll you 
that the cause was one the result of which he 
could not avoid P That appears to me to be 
good reasoning. But when the defendants come 
to show the circumstances of this case they can
not show, they say, the cause of the accident, 
although the court can see a probable cause—I  
do not say it  is clearly proved—and also means by 
which its result might have been avoided. There
fore not only do the defendants not satisfy the 
burden which is upon them, but they have shown 
by evidence a probable cause, and have shown that, 
if  that was the cause, there were means by which 
its result could without difficulty have been 
avoided. W hat was the cause, the probable cause ? 
I  do not say it is proved. Is  there a probable 
cause P Yes, this chain refused to act. That must 
have been the reason why the wheel would not 
turn. I t  refused to act for a moment, and yet got 
righ t immediately after. I f  two of the links did 
kink as they went round the leading wheel, that 
would explain the accident. The gentlemen who 
advise us say that that is probably the way in  
which the accident happened, and that it  was in  
a ll probability the cause of the accident. Now, 
how did it  happen? W hy because the chain 
became too loose. I f  that is so, is not that stretch
ing of the chain a thing which the defendants 
could have foreseen, which they ought to have 
foreseen, and which, if  they had foreseen—not 
that it  would do it, but that it  might do it—ought 
not they at the time in question to have taken 
means to have had the other steerages ready to 
act in a moment, even if  they ought not to have 
used those other steerages, and those other 
steerages alone P I t  seems to me, from what one 
sees of the facts, that a probable cause is shown, 
and a cause the result of which could have been

avoided. B ut the defendants either have not 
shown any cause, and then they cannot have 
shown a cause the result of which was one that 
they could not avoid; or they have shown a pro
bable cause, which, if it  was the real cause as 
seems most likely, was' one the result of which 
they could have avoided. I  am of opinion, there
fore, that we mnst disagree with the judge of the 
Adm iralty Court, and hold that the defendants 
have not satisfied the burden of proof which lay 
upon them.

F r y , L.J.—I  find myself unable to agree with 
the decision of the learned judge. I t  is a case in  
which a ship in motion has run into a ship at 
anchor. In  the case of The Annot Lyle (55 L . T . 
Rep. N . S. 576 ; 11 P. D iv. 114; 6 Asp. Mar. Law 
Cas. 50) it  was laid down by Lord Herschell that 
in such a case the cause of the collision might be 
an inevitable accident, but unless the defendants 
proved it  to be so they were liable. The burden 
rests on the defendants to show inevitable acci
dent. To sustain that the defendants must do 
one or the other of two things: they must either 
show what was the cause of the accident, and 
show that the result of that cause was inevitable; 
or they must show all the possible causes, one or 
other of which might produce the effect, and must 
further show with regard to every one of those 
possible causes that the result could not have been 
avoided. Unless they show one or other of these 
two things, it  does not appear to me that they have 
established the plea of inevitable accident. In  
the present case the defendants have not shown 
the cause. They have le ft that entirely undecided. 
In  fact, their evidence has largely gone to show 
that the event never did happen; but unfortunately 
for them it  did happen. Nor have they enumerated 
all the causes which might have produced the 
effect, and shown that they were inevitable. In  
fact, it  is impossible it  seems to me, on the evidence 
before us, to enumerate what might have been the 
probable causes of this accident. How can we 
say P I t  may be that, if  we knew its real cause, 
we should find some simple piece of negligence on 
the part of some of the defendants’ servants in  not 
doing something which would have avoided the 
collision. Therefore on that simple ground the 
defendants fa il in this case. B ut I  go a step further. 
An inevitable accident is, according to the law laid  
down in the case of The Marpesia (26 L . T. Rep. 
N . S. 333; 1 Asp. Mar. Law Cas. 261; L . Rep. 
4 P. C. 212), that which cannot be avoided by the 
exercise of ordinary care and caution and maritime 
skill. Now the cause of the present accident was 
one which probably might have been avoided. I t  
appears to me that these people were using a new 
chain known to be likely to stretch, that it  had 
stretched, and that it  might easily kink or jam  in 
one of the wheels. I t  follows that there was a 
danger which any person who had applied his mind 
to the matter might have avoided by the use of 
the hand-steering apparatus instead of the steam. 
I f  that was the state of things, it  ought to have 
been avoided. I  therefore feel myself unable to 
agree with the learned judge.

L opes, L.J.—In  this case a moving vessel has 
come into collision with a vessel at anchor. As I  
understand it, the law is perfectly clear that in  
such circumstances the defendants are bound to 
show that what happened was inevitable. Now, it  
is admitted that the defendants are unable to te ll
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what the cause of the accident was, or how or why 
it  happened. That being so, it  cannot be said 
that they have discharged the burden cast upon 
them of showing that what happened was in
evitable. Can they say that they could not avoid 
a thing when they do not know what the thing to 
be avoided was P I  think not. In  this case the 
steering gear failed. How is that to he accounted 
forP I t  appears to me that it  can only be 
accounted for in two ways. I t  must have arisen 
from a defect in the machinery, or from bad 
management of the machinery. The defendants 
have not satisfied me that what happened did not 
proceed from the kinking of the chain. I  rather 
think it  did proceed from that cause. I f  that is 
so, how does the matter stand P The defendants 
were using a new chain, and they ought to have 
known that a new chain was liable to stretch. 
They ought to have known that a chain that 
stretched was liable to kink. Knowing these 
things, they ought to have provided against that 
which happened by being prepared to use one of 
the other of the modes of steerage with which they 
were supplied. In  these circumstances I  am unable 
to see that what happened was inevitable. I  am 
unable to agree with the learned judge below, and 
I  think the appeal ought to be allowed

Appeal allowed.
Solicitors for the plaintiffs, H ill, Dickinson, 

Dickinson, and H ill, Liverpool.
Solicitors for the defendants, Bateson, Daw, 

and Bateson, Liverpool.

March 11,14, and April 2,1892.
(Before Lo rd  H br sc hell , and L in d l e y  and 
v K a y , L.JJ.)

Good a n d  Go. v . I saacs, (a)
A P P E A L  F R O M  T H E  Q U E E N ’S B E N C H  D IV IS IO N . 

Demurrage — Charter-party —Delivery at usual 
fru it berth—Delivery retarded by port regula
tions.

By a charter-party a vessel was to proceed to H, 
with a cargo of oranges “ to be discharged  ̂ at 
usual fru it berth as fast as steamer can deliver 
as customary, and where ordered by charterers.” 
When the vessel arrived at H . the fru it ware
houses were fu ll, and neither of the usual fru it  
berths was available until after the expiration 
of four days. The warehouses on the quay, as 
well as the appliances for unloading there, were 
under the control of Government officials, who regu
lated the unloading of the vessels, and determined 
the quay at which a vessel should be moored. 

Held, that the obligation of the charterer to unload 
did not commence until the vessel was berthed 
at a usual fru it berth, that the words “as 
customary ” meant that the discharge delivery 
must be as fast as the custom of the port would 
allow, and that the charterer was not liable to 
pay for the demurrage which was occasioned by 
the custom of the port.

Decision of Charles, J. reversed.
T h is  was an action fo r breach of a charter-party, 
and was brought by the owners o f a steamship 
called the Artemis, to  recover from  the defendants, 
who were f ru it  merchants, and the charterers of 
the vessel, certain sums of money claimed by them

(a) Reported by W. 0. Bibs, Esq., Barrieter-at-Law.

Co. v. I saacs. [C t . of A pp .

in respect of an alleged failure to load a fu ll and 
complete cargo, in accordance with the terms of 
the charter-party, and also for 80L for four days’ 
demurrage.

The action was tried by Charles, J. without a 
jury, and his Lordship decided the first claim in 
favour of the defendants; but held that the 
plaintiffs had proved their claim for demurrage, 
and from that judgment the defendants appealed.

The charter-party, which was entered into on 
the 2nd Feb. 1889, provided that the vessel should 
proceed to certain ports in the Mediterranean 
and there load a fu ll and complete cargo of 
oranges, and, being so loaded, should therewith 
proceed to certain named ports, one of which waa 
Hamburg. The provision with regard to the dis
charging of the cargo vfas in these terms :

To b© discharged at usual fru it  berth as fast as the 
steamer can deliver, as customary, and where ordered 
by the charterers.

The particulars of demurrage given by the 
plaintiffs stated that the ship was moored at the 
quay at Hamburg ready to deliver at 5 p.m. on 
the 6th March 1889. No work was done on the 
7th, 8th, 9th, and 10th. A t 6 a.m. on the 11th 
March the discharge commenced, and it  was 
finished at 12.30 on the 12th, and they claimed 801. 
for four days’ demurrage at 201. per day. In  their 
defence the defendants stated that, “ by reason of 
the usual fru it berth at Hamburg being fu lly  
occupied, and there being no other available spac& 
or accommodation for the ship ” on the days in 
question, she was not able to commence discharg
ing her cargo until the 11th March 1889, when 
she was discharged as fast as she could deliver 
her cargo.

From the evidence it  appeared that the berths 
usually occupied by fru it ships at Hamburg are 
two berths opposite certain warehouses upon the 
quay, the practice being to discharge fru it by 
means of cranes into these warehouses. The 
warehouses on the quay, as well as the appliances 
for unloading there, are under the management of 
Government officials, who regulate the unloading 
of vessels, and without whose permission the 
cranes cannot he used, and it  rests with the 
official having the management of the quay to 
determine where a vessel is to be moored, The 
Artemis arrived at Hamburg on the afternoon of 
the 6th March, and was moored near to, or in 
front of, the fru it warehouses at a place proper fo r 
unloading, but the court considered that this was 
done without the authority of the officials having 
the management of the quay. A t 6 a.m. on 
the next morning, the .Artemis was ordered 
to remove from this place, and moved a short 
distance from it. She appears to have been moved 
once or twice, but was moved to the place where 
she ultimately discharged on the morning of the 
8th March. The reason the discharge of the vessel 
was not commenced until the 11th March was, 
because the warehouses, or that part of them into 
which fru it was discharged, were fu ll, and there 
was no room for the fru it forming the cargo of the 
Artemis until the day the discharge commenced, 
viz., the 11th March. Although a part of the 
warehouses had been, by arrangement between the 
Government authorities and the fru it merchants, 
allotted to fru it and assigned to the fru it Mer
chants, the control of the warehouses and of 
the appliances for discharging into them is 
in the hands of Government officials, without
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whose sanction the cranes cannot be used for 
the purpose of effecting the discharge of the cargo. 
When it  appeared on the arrival of the Artemis 
that some delay would ensue before the cargo 
could be discharged into the warehouses, the con
signee ofEered to take discharge into lighters, 
pointing out at the same time that such a mode 
of discharge from the vessel would occupy some 
days. The master refused to give discharge in  
that way.

Lawson Walton, Q.C. and Rufus V. Isaacs for 
the appellants.

Barnes, Q.C. and F. W. Hollams for the respon- 
dents.

The following cases were referred to :
Ford v. Cotesworth, 3 Mar. Law Cas. 0. S. 190, 468 ;

23 L. T. Eep. N. S. 165; L. Eep. 4 Q. B. 127;
K TK K A A  .

Postlethwaite v. Freeland, 42 L. T. Eep. N. S. 845 ;
4 Asp. Mar. Law Gas. 302 ; 5 App. Caa. 599 ;

Nelson v Dahl, 4 Asp. Mar. Law Cas. 172, 392 j 
44 L. T. Eep. N. S. 381; 6 App. Cas. 38;

Tharsis Sulphur and Copper Company v. Morel 
Brothers and Co., 65 L. T. Eep. N. S. 669 ; 7 Asp. 
Mar. Law Cas. 106; (1891) 2 Q. B. 626;

Tavscott v. Balfour, 27 L. T. Eep. N. S. 710;
1 Asp. Mar. Law Cas. 501; L. Eep. 8 C. P. 46;

Wyllie v. Harrison, 13 Ct. Sess. Cas., 4th series, 92;
Hick v. Bodocanachi, Sons, and Co., 65 L. T. Eep. 

N. S. 300; (1891) 2 Q. B. 626 ; 7 Asp. Mar. Law 
Cas. 97 ; ,

Castlegate Steamship Company Lim ited  v. Demp
sey and Co., 7 Asp. Mar. Law Cas. 108; 65 L. T. 
Eep. N. S. 755; (1892) 1 Q. B. 54 ; since reversed 
on appeal, 66 L. T. Eep. N. S. 742 ; (1892) 1 Q. B. 
854.

Dunlop and Sons v, Balfour, Williamson, and Co., 
66 L. T. Eep. N. S. 455 ; (1892) 1 Q. B. 507;

Carver on Carriage by Sea, 2nd edit. 633, 634.
Cur. adv. vult.

April 2.—Lord H ekschell, after stating the 
facts, continued:—I  take it  to be clear that, under 
the terms of the charter-party, the obligation of 
the charterer to unload did not commence until 
the vessel was berthed in a usual fru it berth. I f  
authority for this were needed, the judgment of 
this court in the case of the Tharsis Sulphur and 
Copper Company v. Morel Brothers and[ Co. ap
pears to me to supply i t ; and I  do not th in kth at 
a vessel can be properly said to be so berthed 
unless she occupies the berth by the direction or 
with the assent of the harbour authorities.^ If , 
though she has arrived there, she is not permitted 
to remain for the purpose of unloading, but is 
directed by the port authorities immediately to 
remove to another place, I  do not think she can 
be said to have arrived at her place of discharge so 
as to impose upon the charterers the obligation 
forthwith to unload. I  am therefore unable to 
agree with the learned judge who tried the action, 
in EhLA-h-ig that this obligation arose on the 
evening of the 6th March. In  my opinion it  com
menced at the earliest on the morning of the oth. 
Inasmuch, however, as the discharge was not com
menced until the 11th, and terminated on the 
12th, the question still remains whether the plain
tiffs have not made good a part of their demur- 
rage claim. [H is Lordship then stated the evi
dence upon this part of the case, and continued 
I  do not think that it  was possible for the vessel 
to be discharged by means of cranes opposite the 
warehouses, without the sanction of the authori
ties, and I  do not think that there is any evidence 
that such sanction could have been obtained

earlier than it  was. Nor am I  able to find 
evidence proving that there was any other usual 
fru it berth where the ship would have been allowed 
by the port authorities to effect her discharge 
earlier than she did, except by putting the cargo 
into lighters. Under these circumstances, are the 
defendants liable for demurrage P The plaintiffs 
assert that they are. The charterers they say were 
bound to take discharge of the cargo “ as last as 
the steamer could deliver, as customary. th e  
customary mode of delivery was to discharge by 
means of cranes into the warehouses. This took  
but two days, which they assert is the measure ot 
the time allowed for discharging the vessel. Even 
if  it  be established that, according to the custom 
of the port, the use of these cranes could not be 
obtained earlier than it  was, that they allege is 
wholly im m aterial; the ship must take the riskot 
it. Now it  is to lie observed, that the plaintiffs 
themselves rely on the fact that the vessel was to _ 
be discharged in the customary manner. They 
refused to permit the discharge into lighters, and 
insisted that no longer time was to be allowed for 
the discharge than would have been occupied had. 
the discharge been effected by means of the 
cranes upon the quay. Yet, whilst claiming the 
benefit of this speedier mode of discharge, because 
it was the customary one, they maintain that they 
were entitled to disregard the restrictions which 
the custom of the port places upon the use ot 
those appliances. I  do not think that it  is pos- 
sible to sustain this contention. Supposing that 
at a particular port the customary mode ox dis
charge was by certain appliances belonging to the 
harbour authorities, and that the use of these 
appliances was restricted to particular days or 
hours, could it  possibly be argued that, under a 
charter-party worded like the present one, the 
time for the delivery was to be measured by as
certaining in what time a vessel could be dis
charged if those appliances were used every day, 
and at a ll hours, without regard to the port re
strictions ? I  can see no real distinction between 
that case and the present, where the cranes 
could only be used according to the custom and 
regulation of the port, provided that there was 
room in the warehouses to receive the goods as
they were discharged. „

Although it  was suggested m the course ot 
argument that the circumstance that the fru it 
department of the warehouses was fu ll was due 
to the act of the consignees of the cargo by the 
Artemis, I  do not think that this was proved to be 
the case, even supposing that it  wouldbematerial. 
There can be no doubt that under a charter-party 
such as the present the charterers or consignees 
would be bound to do a ll in their power to procure 
discharge of the cargo as quickly as possible i t  
appears that by the regulations of the port the 
director of the quay has power to require the 
removal of goods from the warehouses on giving 
twenty-four hours’ notice, although they are often 
le ft for a longer period. I  think, under such circum - 
stances, it  would be the duty of those who were to 
receive the cargo to require such notice to be 
given, and the only doubt I  have entertained is 
whether there may not have been default on 
their part in this respect. The director says that 
he thinks he gave such a notice about the 7 th 
March. He does not seem quite certain about it, 
and one may suspect that, if more active steps had 
been taken by the consignees of the cargo, the



214 MARITIME LAW OASES.

Ct . of  A p f .] G o o d  a n d  Co . v . I s a a c s . [C t . o f  A p p .

warehouse might hare been earlier ready, and the 
quay authorities in a position to permit un
loading. B ut I  cannot say that any such case 
was proved; and if  it  was to he relied on it  was 
for the plaintiffs to meet by proof of this the 
evidence of the charterers that they took discharge 
as fast as possible in the customary manner. No 
authority was cited which, in my opinion, 
conflicts with the view I  have indicated. On the 
contrary, it  receives, I  think, support from the 
reasoning of the Lords who took part in the judg
ment of Postlethwaite v. Freeland, and the very 
point appears to have been decided by the Court 
of Session in Scotland in the case of Wyllie v. 
Harrison. The charter-party there provided that 
the cargo was to be discharged “ as fast as the 
steamer can deliver after having been berthed as 
customary.” I t  was the custom at the port of 
discharge that, on notification by the consignees 
or charterers of the arrival of a vessel to one of 
the two railway companies whose lines ran along 
the quay, the company should provide trucks, into 
which the cargo was to be discharged by means of 
steam cranes provided by the harbour authorities. 
I t  was a rule of the port that pig iron should not 
be laid down on the quay. On the arrival of the 
vessel due notice was given to the railway 
company by whose line the cargo was to be 
forwarded, but delay was occasioned through the 
failure of the railway company to supply trucks. 
The Lord President and three other judges of the 
Court of Session held that under the circum
stances the consignees were not liable to 
demurrage. For the reasons I  have given I  think 
the judgment of the learned judge in the court 
below as regards the question of demurrage cannot 
be supported.

L in d l e y , L.J. — I  have read the judgment 
which has just been delivered, and I  have nothing 
to add.

K a y , L.J.—This is not a case in which the 
charter-party stipulated that the ship should be 
discharged within a specified time. Neither does 
it  leave the time for discharging entirely unpro
vided for. I t  is a case between those two. The 
charter-party contains this provision: “ To be dis
charged at usual fru it berth as fast as the steamer 
can deliver as customary, and where ordered by 
the charterers.” The circumstances which must 
be regarded in construing this charter-party are 
that the cargo was perishable, consisting of 
oranges. The port of discharge was Hamburg. 
The time of the year when the ship arrived was 
March. The extreme cold then prevailing practi
cally prohibited any discharge except into certain 
warehouses belonging to the port. I f  discharged 
upon the quay the cold would have spoilt the 
fru it. There were two usual fru it berths in front 
of these warehouses. I  think, under the circum
stances, one or the other of these berths must be 
taken to be the usual fru it berth within the mean
ing of this charter-party. The steamer arrived 
and took up a position at one of these berths on 
the 6th March 1889. She had not obtained leave 
to moor there, and she was ordered away. She 
moved away, and another ship, the Barcelona, dis
charged at the warehouse. The Barcelona com
pleted her discharge on the 7 th ; this ship then 
moved to her berth on the 8th. The warehouse 
was fu ll. The 9th was Saturday; she was ordered 
to discharge on Monday, the 11th, and did so

without any delay after that time. The charterers 
have been charged demurrage for four days, that is 
from the 6th to the 11th. I  do not think it  can 
be maintained that she was at the usual fru it 
berth before the 8th. I t  has been argued that the 
word “ customary ” in this charter-party does not 
excuse the charterers for a delay in receiving the 
cargo occasioned by the custom of the port. 
The charterers, it  is said, directly the ship was at 
the proper berth were bound to take delivery as 
fast as the ship could give it. One, or at most 
two, days were enough to unload her, and for four 
of the six during which she was there demurrage 
should therefore be paid. No doubt, in a case 
where the words were “ the cargo is to be dis
charged with, a ll despatch according to the 
custom of the port,” the House of Lords, in Postle
thwaite v. Freeland, held that the word “ cus
tomary ” applied to despatch, and meant such des- 

atch as the custom of the port permitted. But 
ere it  is said “ customary” refers only to the 

mode of taking delivery, with which the shipowner 
has no concern. I  cannot concur in  this argu
ment. I  think that “ as customary” in tins 
charter-party relates directly to the discharge 
and delivery by the ship rather than to the taking 
delivery by a consignee. “ To be discharged as 
fast as steamer can deliver as customary ” means 
that the discharge and delivery is to be as the 
custom of the port would allow, and that 
the shipowner took the risk of a delay in  
that discharge and delivery owing to the 
custom of the port. I t  was argued that those 
words refer only to the mode of delivery, the 
means and appliances for actually taking the 
cargo out of the ship—and not to the time within 
which it  was to be done, which is fixed by the 
words “ as fast as the steamer can deliver.” I  w ill 
assume that, by using the cranes at the ware
houses, the discharge would be facilitated and be 
more rapid and would take a shorter time than by 
any other method. The shipowner would by the 
terms of this charter-party be bound to use the 
customary mode if  it  were more expeditious. 
W hy not also if  it involved some little  delay P 

Then it  was said with some force that the real 
reason for the delay was that the warehouses 
were fu ll, and the shipowners had nothing to do 
with that. The charterers or consignees should 
have arranged that room should be found in them, 
or that some other mode of taking delivery should 
be substituted. On the 6th March, Desmoid, con
signee of a large part of the fru it, wrote in  
answer to a letter of the captain, that the ware
houses were fu ll, that there were no quays avail
able, and he offered to take delivery in the harbour, 
which he said would take three or four days, if 
not more, whereas if the ship waited t ill the 11th 
she could discharge at the warehouse by that 
night. The captain states that discharging in 
the harbour meant into lighters, which would 
take more time. The warehouses were under the 
management of the harbour authorities, said to be 
the Government, and the consignees were not 
responsible for their being fu ll at the time. By 
the usual rule goods were removed in twenty-four 
hours, and if Sunday was not a working day this 
was done on Saturday the 9th, so that on Monday 
the 11th the warehouses were ready to receive 
this cargo. The captain, having the alternative 
of discharging in the harbour into lighters which 
would possibly have taken longer, elected, very
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prudently I  should think, in the interests of the 
shipowners, to proceed by the customary mode of 
discharging, and waited t ill Monday the 11th, 
thereby possibly saving time for the ship and 
precisely following the terms of the charter-party. 
I  think the true result of the evidence is, that 
there was no delay except what was occasioned by 
the custom of the port, and for this the charterers 
are not responsible.

Solicitors: C. J. Smith and Gofton; Botterell 
and Roche.

Tuesday, May 31,1892.
(Before Lord E sher , M .R„ F ry  and L opes, L. J J .)

PUGSLEY AND CO. V. ROPKINS AND Co.
L im it e d , (a)

APPEAL FROM THE QUEEN’S' BENCH DIVISION.

County C o u r t— Admiralty jurisdiction—Demur
rage—Action by shipowner—County Court of 
district in which owner resides— Vessel or pro
perty to which the cause relates— County Courts 
Admiralty Jurisdiction Act 18b8 (31 & 32 Viet, 
c. 71), s. 21, sub-sects. (1) and {2)— County Courts 
Admiralty Jurisdiction Amendment Act 1869 
(32 & 33 Viet. c. 51), 8s. 1 and 2, sub-sect. (1).

By the County Courts Admiralty Jurisdiction 
Amendment Act 1869 (32 & 33 Viet. c. 51), s. 
2, jurisdiction in Admiralty is given to the 
County Courts up to a specified limit “ as to any 
claim arising out of any agreement made in 
relation to the use or hire of any ship, or in  
relation to the carriage of goods in  any ship."

Held, that an action for demurrage brought upon 
a bill of lading is within the above-mentioned

The Alina (42 L. T. Rep. N. 8. 517 ; 4 Asp. Mar. 
Law Cas. 257 ; 5 Ex. Div. 227) followed.

By the County Courts Admiralty Jurisdiction Act 
1868 (31 & 32 Viet. c. 71), s. 21, “proceedings 
in  an Admiralty cause shall be commenced (1) 
in the County Court having Admiralty juris
diction within the district of which the vessel or 
property to which the cause relates is at the com
mencement of the proceedings; (2) i f  the fore
going rule be not applicable, then in the County 
Court having Admiralty jurisdiction in  the 
district of which the owner of the vessel or 
property to which the cause relates, or his agent 
in  England, resides. . . . ”

An action was brought in  a County Court by ship
owners against the indorsees of a bill of lading 
whichincorporated the terms of the charter-party, 
for demurrage for detention of the plaintiffs 
ship at the port of discharge. At the commence
ment of the proceedings the vessel was on the 
high seas, and the cargo to which the bill of 
lading referred was within the district of another 
County Court.

Held, that the cause related to the vessel only, and 
proceedings were therefore rightly commenced 
under sub-sect. (2) of sect. 21 of the Act of 1868 
in the court in  the district of which the owners 
of the vessel resided. (b) _________________

(a) Reported by E. MANLEY Sm it h , Esq., Barrister-at-Law.
(b) cf. The case of The County of Durham (1891) P. 1; 

6 Asp. Mar. Law Cas. 606), where Sir Jas. Hannen and 
Butt, j .  decided that an action for breach of charter- 
party was righ tly  instituted by the shipowner in  the 
Admiralty County Court within the district of which his 
ship was.—Ed .

T h is  was an appeal from a judgment of the 
Queen’s Bench Division (Pollock, B. and W illiam s,
J.) dismissing an application for a w rit of prohibi
tion to the judge of the County Court of Mon
mouthshire holden at Newport.

The plaintiffs were the owners of the steamship 
Irw in  and resided at Newport, Monmouthshire, 
and the defendants carried on business as timber 
merchants at Wisbeach.

The Irw in  was detained for two days at W is
bech while discharging a cargo of timber which 
the defendants received under a b ill of lading 
which incorporated the terms of the charter- 
party.

The action was brought for 401. for this deten
tion against the defendants as indorsees of the 
b ill of lading, and was commenced in the County 
Court of Monmouthshire holden at Newport.

A t the commencement of the proceedings, the 
Irw in  was on the high seas and the cargo was 
within the district of K ing’s Lynn Connty 
Court.

By the County Courts Adm iralty Jurisdiction 
Act 1868 (31 & 32 Y ict. c. 71), it  is provided by 
sect. 21

Proceedings in an Admiralty cause shall he com- 
menced—(1) in the County Court having Admiralty 
jurisdiction within the district of which the vessel or 
property to which the cause relates is at the commence
ment of the proceedings; (2) i f  the foregoing rule be 
not applicable, then in the County Court having 
Admiralty jurisdiction in the district of which the 
owner of the vessel or property to which the cause 
relates, or his agent in England, resides. . .

By the Comity Courts Adm iralty Jurisdiction 
Amendment Act 1869 (32 & 33 V iet. c. 51), it  is 
provided by sect. 1 that the Act shall be read and 
interpreted as one Act with the County Courts 
Adm iralty Jurisdiction Act 1868.

By sect. 2 it  is provided:
Any County Court appointed, or to be appointed, to 

have Admiralty jurisdiction shall have jurisdiction, and 
all powers and authorities relating thereto, to try  and 
determine the following causes : (1) as to any claim 
arising out of any agreement made in relation to the 
use or hire of any ship, or in relation to the carriage of 
goods in any ship . . • provided the amount claimed
does not exceed three hundred pounds.

The defendants took out a summons asking that 
a w rit of prohibition might be directed to the 
judge of the Monmouthshire County Court on 
the ground that that court had no jurisdiction to  
hear and determine the action.

Denman, J. referred the summons to the 
court.

The Queen’s Bench Division (Pollock, B. ana 
W illiam s, J.) dismissed the application.

The defendants appealed.
Arthur Pritchard for the defendants.—This 

action has been brought in the Monmouthshire 
County Court under the County Courts Adm i
ralty Jurisdiction Acts. I t  is submitted that the 
cause is not within those Acts. Lord Esher,
M .R ., in a recent case, said that a County Court, 
has no jurisdiction, except to a lim ited amount- 
in regard to matters in which the Court of Admi■ 
ralty has jurisdiction, and that (with one excep
tion) if the Adm iralty Court has no jurisdiction, 
the County Court Acts have not given any juris
diction to the County Courts:

Req. v. The Judge of the City of London Court,
7 Asp. Mar. Law Cas. 140 ; 66 L. T. Rep. N. S.
135 ; (1892) 1 Q. B. 273.
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The only exception to the general rule is in the 
case of charter-parties :

The Alima ; Brown and Sons v. The Alina, 42 L. T.
Rep. N. S. 517 : 4 Asp. Mar. Law Cas. 257 ; 5 Ex.
Div. 227.

That case was decided by the Court of Appeal, 
and Lord Esher, M .R ., in Reg. v. The Judge of the 
City of London Court, said it  should not be ex
tended to anything but what it  actually applied 
to. The present case is not on a charter-party, 
but on a b ill of lading, and the decision in The 
Alina is therefore not applicable. I f  the Court 
should hold that the County Courts Adm iralty 
Jurisdiction Acts apply to this case, then it is 
submitted that the action has been brought in 
the wrong County Court. The action relates in 
substance to the cargo, no question arises about 
the vessel. The matter therefore comes within 
sub-sect. (1) of sect. 21 of the Act of 1868, and 
the proceedings should be commenced in the 
County Court in the district of which the cargo 
is. I f  the cause relates to the vessel as well as 
the cargo, then, since the vessel was on the high 
seas, the proceedings should be commenced in the 
court in the district of which the cargo is :

The County of Durham, 6 Asp. Mar. Law Cas. 606 ;
64 L. T. Rep. N. S. 146 ; (1891) P. 1.

Joseph Walton, for the plaintiffs, was not called 
upon.

Lord E sh er , M .R.—I  am of opinion that there 
is nothing which gives a County Court j urisdiction 
in Adm iralty in the case of an action on a b ill of 
lading, unless the decision in the case of The 
Alina  (ubi sup.) compels us to hold that the Act 
of 1869 gives such jurisdiction. My opinion of 
The Alina is that it  was a. wrong ¡judgment, 
and one founded on wrong reasons; nevertheless 
we are bound by the decision. I t  is true that that 
case had reference to a charter-party, but to dis
tinguish that matter from a b ill of lading with 
regard to the question now before us is too much 
of a refinement. As long as that case stands it  
must be held to apply to a b ill of lading as much as 
to a charter-party. The present action must 
therefore be taken, according to that case, to be 
one in which the County Court has Adm iralty 
jurisdiction. I t  seems to me a very unsatisfactory 
piece of legislation to give an English County 
Court jurisdiction to decide questions on charter- 
parties and bills of lading which may involve 
difficult matters as to the mode of dealing at 
foreign ports. The question therefore comes to 
th is : assuming that it  is an Adm iralty action and 
that it  is within the County Court jurisdiction, 
which County Court is it  given to F The action 
now before us is on a b ill of lading in respect of a 
failure to discharge a ship in the time stipulated 
in the b ill of lading which incorporates a stipula
tion in the charter-party for the discharge of the 
vessel “ as fast as steamship can deliver as custo
mary.” The claim is, that she did not discharge 
her cargo as fast as she could deliver as customary, 
and the owners have therefore brought this action. 
The cause of action is the detention of the ship, 
not the mode of discharge of the cargo. The 
mode of the discharge is of no consequence to the 
owners, though no doubt it is the cause of the 
detention ; but the cause of the detention is diffe
rent to the cause of action, which relates to the 
ship alone. The County Courts Adm iralty Juris
diction Amendment Act 1869 does not deal with

the point we have now to consider, but the Act is 
to be read as one with the County Courts Admi
ralty Jurisdiction Act 1868, and by sect. 21 of the 
earlier of these two Acts it  is provided that “ pro
ceedings in an Adm iralty cause shall be com
menced (1) in the County Court having Adm iralty 
jurisdiction within the district of which the vessel 
or property to which the cause relates is at the 
commencement of the proceedings.” Now, this 
action is about a vessel; so we may leave out of 
consideration the words “ or property.” The 
vessel to which the cause relates was on the high 
seas when the action was brought. Therefore the 
provision does not apply here. Then the section 
goes on thus: “ (2) if the foregoing rule be not 
applicable, then in the County Court having 
Adm iralty jurisdiction in the district of which 
the owner of the vessel or property to 
which the cause relates, or his agent in England, 
resides.” As sub-sect. (1) does not apply here, 
sub-sect. (2) is brought into play, and the action 
was rightly brought therefore in the Monmouth
shire County Court, and this appeal must be 
dismissed.

F r y , L.J.— This is an action for demurrage for 
the delay of the plaintifEs’ ship during her dis
charge at Wisbech. A t the time when the action 
was brought the ship was on the high seas, but 
the cargo was at Wisbeach, which is within the 
district of the Norfolk County Court. That being 
so, the first question raised before us was, whether 
the claim made by the plaintiffs is within sect. 2 
of the County Courts Adm iralty Jurisdiction 
Amendment Act 1869, which gives jurisdiction 
“ as to any claim arising out of any agreement 
made in relation to the use or hire of any ship, 
or in  relation to the carriage of goods in any 
ship.” Under these words it  would seem that 
this claim must be included, but a question was 
raised whether the section was not intended to 
apply only to such claims as were within the 
jurisdiction of the Court of Adm iralty. Now, it  
was decided by the Court of Appeal in The Alina 
(ubi sup.) that these words apply to a claim made 
upon a charter-party, and from that decision it  
seems to me that the words must equally apply to 
a claim made upon a b ill of lading. Then it  was 
said that the decision in Reg. v. The Judge of the 
City of London Court (ubi sup.) shows that the 
decision in The Alina must be limited so as to 
apply only to the case of a charter-party; but, as 
the Master of the Rolls has already pointed out, 
it  would be most unreasonable to confine the 
effect of the decision to the case of a charter-party 
only.

The second question arises under the County 
Courts Adm iralty Jurisdiction Act 1868, and 
has regard to the place where the action is to 
be brought. Now by sect. 21, sub-sect. (1), of that 
Act, it  is provided that proceedings in an Admi
ralty cause shall be commenced “ in the County 
Court having Adm iralty jurisdiction within the 
district of which the vessel or property to which 
the cause relates is at the commencement of 
the proceedings.” That language appears to 
me to apply to causes which relate either 
to a vessel or else to property. I t  is not 
necessary to determine what would happen if  a 
cause related both to a vessel and to property, be
cause in my judgment this cause relates to a vessel, 
and to a vessel only. The claim is merely for the 
detention of the ship. Now, the vessel in this
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case being abroad when the action commenced, 
sub-sect. (1) is not applicable, and therefore sub
sect. (2) is applicable. The Monmouthshire County 
Court was the right one in which to bring this 
action, and this appeal must consequently be 
dismissed,

L opes, L.J.—In  the case of Beg. v. The Judge 
of the City of London Court (uhi sup.) the court 
had no intention of drawing any distinction 
between charter-parties and bills of lading in the 
question that came before it. The Alina (ubi 
sup.) has laid down the law that a County Court 
has Adm iralty jurisdiction in the case of a 
charter-party, and the conclusion must follow 
that it has jurisdiction also in questions arising 
on a b ill of lading. So much for the Act of 1869. 
Now the Act of 1869 is to be read as one with 
the Act of 1868, and under that Act we must 
consider what is the cause of action here. I t  is 
solely the detention of a vessel, and as that vessel 
was on the high seas when this action com
menced it  seems tom e to be perfectly clear that 
sub-sect. (1) of sect. 21 of the Act of 1868 is inap
plicable. Therefore sub-sect. (2) must be applied. 
Consequently the Monmouthshire County Court 
had jurisdiction, and the prohibition was rightly 
refused by the Queen’s Bench Division.

Appeal dismissed.
Solicitors for the plaintiffs, Botterell and Boche, 

agents for Vaughan and Hornby, Newport, Mon
mouthshire.

Solicitors for the defendants, Pritchard and 
Sons, agents for Jackson, H ull.

Friday, July, 22, 1892.
(Before Lord E sh er , M .R., B owen and K a y , 

L.JJ.)
T he  A ssic ubazio n i Ge n e r a l i an d  Sc h e n 

k e r  AND Co. V . THE S.S. BESSIE MORRIS 
Co m pany  L im it e d  an d  B bo w ne . (a)

APPEAL FROM THE QUEEN’S BENCH DIVISION. 
Charter-party — Non-completion of voyage -  

Excepted perils—Perils of the sea—Disablement 
of ship— Duty to complete voyage.

A shipowner who has agreed that his ship shall 
proceed to a certain port and there deliver the 
cargo, unless prevented by the perils of the sea, 
is not justified in  abandoning the voyage, unless 
the excepted perils have made it, either physically 
impossible to complete the voyage, or so clearly 
unreasonable, as to be impossible from a business 
point of view.

Held, therefore, that where a vessel had gone ashore 
but had been got off and repaired, so as to be cap
able of proceeding to the port of discharge, within 
a reasonable time, the shipowners are liable to 
the charterers for any loss that they may sustain 
by reason of the shipowner not carrying out the 
charter-party.

T h is  was an appeal by the defendants from the 
judgment of Collins, J., at the tria l without a 
jury in Middlesex.

This was an action by the charterers of a 
ship, against the shipowners and the master, to 
recover the sum of 424i, 14s. 9d. alleged to be due 
from the defendants under the written instruments

(a) Reported by J. H. W il l ia m s , Esq., Barrister-at-Law.
Y ol. YTL, N . S.

signed by the defendant Browne, as master of the 
steamship Bessie Morris, of which the defendant 
company were owners.

By a charter-party made between the plaintiffs, 
Schenker and Co., as charterers, and the defendant 
company as owners, it  was agreed that, for an 
agreed sum, the ship should proceed to Fiume, and 
to one, two, three or four Adriatic ports, and there 
load a fu ll and complete cargo, and thence proceed 
to a safe port in the United Kingdom; and that 
freight should be paid by as much cash as the 
master might require for ship’s disbursements at 
port of loading, not exceeding 2001, to be advanced 
subject to 3 per cent, for interest and insu
rance, and remainder at port of discharge on 
unloading and true delivery of the cargo, in cash, 
at current rates of exchange; but, should the 
total freight shown by bills of lading amount 
to less than the freight stipulated by the charter- 
party, the difference should be paid to the captain 
before sailing; and should the freight shown by 
bills of lading amount to more than the freight 
stipulated in the charter-party, the difference 
should be paid before sailing to charterers by 
captain’s promissory note payable forty-eight 
hours after arrival at discharging port.

The ship proceeded to Eiume and other ports, 
and was there loaded by the plaintiffs, Schenker 
and Co., who paid for ship’s disbursements at those 
ports the sum of 2441 15s. The freight payable 
under the bills of lading exceeded the stipulated 
freight by 1511 15s. 8d. The defendant Browne, 
in respect of these sums, gave two written pro
mises to pay, the one for 1241 3s. 9cl and the other 
for 2721 6s. lid .

These two instruments were subsequently 
indorsed and assigned to the plaintiff company.

The ship proceeded on her voyage to London, 
the port nominated by the charterers, and, when 
near Gibraltar, on the 2nd March she went ashore 
and was partially submerged. O f her cargo, some 
was jettisoned, some was washed out, and the 
rest had to be taken out of her. Some of the 
cargo was properly sold at Gibraltar, and some 
was sent on to London in two other ships at a cost 
of 661, the original freight thereon being 1131, 
which was paid by the consignees. A  contract 
was made with salvors to get the ship off, at an 
expense of 40 per cent, of her value, delivered at 
Gibraltar. This service the salvors succeeded in 
accomplishing, and they accepted the sum of 29001 
as their remuneration in respect thereof. The 
vessel was then temporarily repaired at Gibraltar 
at an expense of 7501 These repairs were com
pleted on the 25th April, and on that day the 
vessel le ft Gibraltar for Oran, whence she pro
cured a cargo for Garston, where she arrived on 
the 10th May, earning a freight of 5721

A fter the vessel had been repaired at Gibraltar 
she could have proceeded to London with 
part of the cargo which was sold at Gibraltar, 
together with the remainder of the cargo, which 
was forwarded in other vessels to London.

The action was tried before Collins, J ., without 
a jury, when the learned judge gave judgment in 
favour of the plaintiffs.

The defendants appealed.
Bigham, Q.C. and Hurst, for the appellants, 

argued that the vessel became a constructive total 
loss, and that the defendants were therefore

2 F
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justified in abandoning the voyage to London. 
They cited

Moss v. Smith, 9 C. B. 91;
Benson v. Chapman, 2 H. of L. Caa. 696.

Sir Walter Phillimore, Q.C. and Joseph Walton, 
for the respondents, were not heard.

Lord E sher , M .R .—By the charter-party in 
this case it  was agreed that the vessel should 
proceed to Flume, and to one, two, three, or four 
Adriatic ports, and there load, and thence 
proceed to a safe port in the United Kingdom, 
and the charterers were given an option to 
nominate the port in the United Kingdom. The 
charterers did nominate a port, namely London, 
and there was therefore an absolute contract to 
carry the goods to London. The charter-party 
contained the ordinary exception that the voyage 
was to be performed unless prevented by perils 
of the sea. W e must therefore consider whether 
the shipowner, who did not bring either the cargo 
or the vessel to London upon that voyage, was 
prevented by perils of the sea from so doing. The 
vessel took the ground at Gibraltar, and the 
plaintiffs’ cargo was then on board. I f  the vessel 
had been so stranded as to be unable to get off 
the ground, it  is obvious that she would have 
been prevented from completing the voyage by 
perils of the sea. The vessel, however, was got 
off. I f  she had been got off as a mere wreck, as 
in the case illustrated by Maule, J. in Moss v. 
Smith (ubi sup.), and if  she could not have been 
repaired so as to perform the voyage in fulfilm ent 
of the contract, that is to say, within such a time 
as to make the voyage after repair really the 
voyage contracted to be made, then she would 
have been prevented from fulfilling the contract 
by perils of the sea; and, similarly, if  she was at 
a place where she could not have been repaired. 
In  this case nothing of that sort happened. The 
vessel was got off and taken into port at 
Gibraltar, where repairs were possible. That 
being so, what was the duty of the shipowner P 
Under such a charter-party as this it  was his duty 
to repair if  he could possibly do so. That he 
could repair the vessel at Gibraltar cannot be 
denied. The possibility of repairing must, how
ever, be a business possibility, as was said by 
Maule, J. in Smith v. Moss (ubi sup.), where he 
explains what is a business possibility, and says 
that if  the vessel cannot be repaired so as to con
tinue and complete the voyage without the cost of 
the repairs being more than the value of the ship 
when repaired, then it  is impossible, in a business 
sense, to repair her, because a reasonable man 
would not repair her under such circumstances. 
Now what are the facts of this case P 
The vessel was repaired at G ibraltar sufficiently 
to carry her to Liverpool, a longer voyage 
than to London, at a cost of 7501. in addition to 
the salvage expenses, which were 29001. The 
vessel therefore could be repaired, and it  is clear 
that any reasonable shipowner would have done 
what this shipowner did, for the vessel was 
repaired at a cost far less than the value of the 
vessel when repaired. No reasonable shipowner 
would, in my opinion, have failed to do what this 
shipowner did, and therefore he was not prevented 
from completing the voyage by perils of the sea, 
but by his own misconduct. He ought to have 
brought the cargo to London, but, for purposes of 
his own, he did not do so, and broke his contract.

This seems then to be a perfectly clear case, and 
the only colour for the appeal has been given by 
the introduction of the argument as to a con
structive total loss. That has nothing whatever 
to do with this case. There is no underwriter 
concerned in this case, and the question of con
structive total loss only arises when an under
writer is concerned.

Then there is the question as to what are the 
damages. The charterer had the use of the 
ship as to his goods on board the ship, and 
for that he was to pay a lump sum for freight. 
W hat is the law applicable to that state df 
facts P I f  the vessel arrives, although part of the 
cargo is not brought into port, yet, if  any part 
of the cargo is brought, the shipowner is entitled 
to the lump freight. Lump freight is, however, 
freight, and is to be earned by the carriage of 
goods on the voyage to the end of the voyage. 
But, if  the voyage is never performed at all and 
the performance is not prevented by perils of the 
sea, then no freight at all is due. This shipowner, 
therefore, by refusing to perform the voyage and 
not bringing the vessel to London at all upon that 
voyage, has earned no freight at all. He is not 
entitled to any freight whatever. The result then 
is this : that the shipowner borrowed money from  
the charterers on commencing the voyage for the 
purposes of the voyage, and that money was a 
mere loan and not prepaid freight. This money 
was advanced to the master, with the authority of 
the shipowner, for disbursements, and was dis
bursed for payments which the shipowner was 
bound to make, and the shipowner is bound to 
repay that money, and the charterers who lent it  
are entitled to recover it  back. The charterers 
are also entitled to recover for the breach of con
tract as to the voyage any damages naturally 
resulting from the non-completion of the voyage. 
I  am of opinion that, if  the goods which were 
loaded on board this vessel were taken to some 
other port, the charterers are entitled to have their 
goods back or to be paid their fu ll value, and also to 
recover any profits which they would have made 
upon those goods at the proper market. The 
judgment of the learned judge at the tria l was 
quite right, and this appeal fails.

B ow en , L.J.— I  am of the same opinion. 
There was in this case a contract to perform a 
particular voyage unless prevented by perils of the 
sea, and the only excuse made by the shipowner 
is that he was prevented by perils of the sea. The 
vessel went aground, and the shipowner had then 
to consider whether the ship would complete the 
voyage. The vessel was bound to complete the 
voyage unless she was unnavigable, and un navig
able either because she could not be got afloat at 
all, or because she could be got afloat but the 
expense of getting her afloat would be so great 
as to make the attempt unreasonable. Here, 
however, the vessel was got afloat, and was 
repaired in time to perform the voyage under the 
charter-party. I f  the shipowner acts upon the 
view that it is possible to repair the vessel and 
proceed, it is then clear that it is not impossible to 
do so, and it  becomes absurd to discuss the 
question of constructive total loss, and to say that 
the performance of the voyage was prevented by 
perils of the sea. The law upon this subject is 
perfectly clear, and has been laid down in Moss v. 
Smith (ubi sup.). In  that case Maule, J. says:



MARITIME LAW  CASES. 219

Ct . of A pp .] Sim o n , I srael, a n d  Co. v . Sed g w ic k  an d  others .

“  However damaged the ship may he, i f  i t  he 
practicable to repair her, so as to enable her to 
complete the adventure, she is not to ta lly  lost. 
The ordinary measure of prudence which the 
courts have adopted is th is : i f  the ship, when 
repaired, w ill not be worth the sum which it  
would be necessary to expend upon her, the 
repairs are, practically speaking, impossible, and 
i t  is a case of to ta l loss.” I t  is obvious that the 
learned judge is there only discussing the 
measure of prudence which would ju s tify  a ship
owner in  abandoning the voyage, or would make 
him repair the vessel, and that he is not discussing 
the law when a ship has been made navigable. In  
the same case (Moss v. Smith) Cresswell, J. says :
“  Now, when is a shipowner said to be prevented 
by the perils of the sea from fu lfillin g  his con
tract ? Why, when the ship is so much damaged 
by perils of the sea as to be rendered incapable of 
perform ing the voyage. That is the case when 
the perils of the sea are the only exception 
introduced into the-contract. When a slup has 
sustained sea damage to a certain extent, she is 
not therefore incapable of performing the voyage 
because she wants repairs. . . .  I f  a ship 
sustains so much sea damage that she cannot be 
repaired; i f  she is at a place where she cannot be 
repaired and rendered competent to navigate, then 
she is prevented fu lfillin g  the voyage by perils of 
the sea. I f  the ship is to ta lly lost, sunk, sub
merged, destroyed, she is, again, prevented by 
perils of the sea. The courts have also engrafted 
th is further qualification, that i f  the owner can 
show that the damage sustained by the perils of 
the sea is so great that he conld not prudently and 
reasonably be called upon to repair the damage, 
that he is then prevented from fu lfillin g  his con
tract by perils of the sea.”  He also is discussing 
the question as to when i t  is reasonable to repair 
a vessel, and not the case when the repairs have 
been actually done. In  this case the ship never 
was unnavigable or incapable of perform ing the 
voyage. Perhaps the shipowner m ight have been 
justified in  treating the ship as incapable of being 
repaired, but he did not do so. I t  is absurd to 
argue that the shipowner can say tha t he was 
prevented from  fu lfillin g  his contract by perils of 
the sea by reason of the great expense of repair
ing, when he did in  fact repair and proceed upon 
a voyage. Here, therefore, the completion of the 
voyage was not prevented by perils of the sea, and 
the abandonment of the contract was un justifi
able, and the lump fre ight which was paid in  
advance cannot be retained by the shipowner. 
The judgment of Collins, J. must be affirmed, and 
this appeal be dismissed.

K a y , L.J.—This is in  effect an action by the 
charterers of a ship to recover damages from  the 
shipowner fo r non-completion of the voyage. The 
voyage never was actually completed, and the 
defence is that the voyage was not completed 
because i t  was prevented by perils of the sea 
w ith in  the meaning of the exception contained m 
the charter-party. There are several answers to  
tha t contention. The firs t is, that the voyage to 
this country was in  fact completed, though i t  was 
made to Liverpool and not to London, and i t  is 
clear that i t  could have been made to London. 
The voyage therefore was not in  fact prevented at 
all. I t  has been argued that the cost of complete 
repairs would have been so great that the master 
of the vessel could have excused himself from

[Q.B. D iv .

carrying the cargo to London upon the ground 
that there was a constructive to ta l loss. That 
contention is ridiculous when the vessel did m 
fact make a voyage to Liverpool. I t  has been 
said that the ship was salved and repaired at a 
cost of 2900L, but there is no evidence that she 
was not worth more than that sum after she had 
been repaired. The test as to  a constructive 
to ta l loss which has been laid  down is whether the 
cost of repairs would be more than the value of 
the ship when repaired. There is no evidence 
here tha t i t  would be so. The ship was taken 
from G ibraltar to Liverpool, and there a large 
outlay was made upon her, which the defendants 
seek to add to the expenses incurred a t G ibraltar 
in  order to make out that the cost of repair was 
more than the value of the ship. There is no 
evidence even of that. On a ll these points the appel
lants’ contentions fa il. As to the other point, in  
reference to the money borrowed by the master 
from  the charterers fo r disbursements, as to which 
i t  is said that under the terms of the charter- 
party i t  was advances made from  freight, the 
advances actually made were more than the 2001. 
stipulated in  the charter-party, and were made 
upon w ritten contracts to repay. This money 
therefore was advanced upon the terms that i t  
should be a loan. No fre ight at a ll was earned, 
and the shipowner seeks to refuse to repay the 
loan by repudiating the condition as to repay
ment. Even i f  th is money is to be considered as 
freight, no fre ight was earned and the shipowner 
cannot  retain it. The case, therefore, breaks 
down at every point, and the appeal must be dis
missed. Appeal dismissed.

Solicitors fo r the appellants, Field, Roscoe, and 
Co., fo r Bateson, Warr, and Bateson, Liverpool.

Solicitors fo r the respondents, Stokes, Saunders, 
and Stokes.
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QUEEN’S BENCH D IV IS IO N .
Saturday, July 23, 1892.

(Before W r ig h t , J.)
Sim o n , I srael, an d  Co. v . Sed g w ick  an d

OTHERS, (a)
Policy—Marine insurance—“  Deviation ”  clause 

—Effect of—Change of voyage—Goods declared 
on policy fo r certain voyage—Ship starting on 
different voyage—Right of assured to recover on 
policy—Liab ility  of underwriters.

A policy of insurance was stated to be “  at or from  
the Mersey or London to any port in  Portugal 
or Spain this side of Gibraltar, and thence to 
any place in  the interior of Spain or Portugal, 
including a ll risks whatever from  the time of 
leaving the warehouse in  the United Kingdom, 
and a ll risks of every kind until safely delivered 
at the warehouse of the consignee,”  and i t  con
tained this clause : “  Deviation or change of 
voyage . . . not included in  the policy to
be held covered at a premium to be arranged.”  
Goods of the assured were despatched from  Leeds 
to Madrid, and the consignor intended the goods 
to be shipped—as on former occasions—at Liver -

'  ((^Reported by W. W. Orb, Esq., Barrister-at-Law.
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pool fo r Seville, and carried thence by land to 
Madrid, and he instructed the insurance broker 
that the voyage was to Seville. I t  appeared 
from the bills of lading that the voyage was not 
to Seville at all, and the b ill of lading of the 
goods in  question was made out to Cartagena. 
The ship was lost with the goods while on 
that part of the voyage which was common to 
vessels going to the western ports of Spain, 
and those going to the eastern ports. Con
signors, on discovering the change of voyage 
after the loss, offered to pay the extra premium 
to Cartagena, but i t  was refused. In  am action 
upon the policy by the consignors, the assured, 
against the underwriters:

Held {by Wright, J. giving judgment fo r defendants), 
that in  substance the policy was a policy of insur
ance from the Thames or Mersey to a port on the 
west coast of Spain, and that, as in  this case 
there was not a mere intention to deviate, and as 
the ship, so fa r  as these goods were concerned, had 
sailed on a different voyage, and one fo r which 
the assured had no right to “ declare ”  them, the 
policy and deviation clause never attached, and 
the assured had no right to recover on the 
policy.

A ctio n  tried before W right, J. w ithout a ju ry , in
which the learned judge took time to consider his
judgment.

The facts fu lly  appear in  the judgment.
A. Cohen, Q.C. and English Harrison fo r the 

plaintiffs.
Joseph Walton and J. A. 

defendants.
Hamilton fo r the 

Cur. adv. vult.
July 23.—The following judgment was read by
W r ig h t , J.—The action was brought upon a 

policy o f insurance on merchandise “  as interests 
may appear or be hereafter declared a t and from 
the Mersey or London to any port in  Portugal or 
Spain this side of G ibraltar, and thence by any 
inland conveyances to any place in  the interior of 
Spain or Portugal, including a ll risks whatever 
from the time of leaving the warehouse in  the 
United Kingdom, and a ll risk of every kind u n til 
safely delivered at the warehouses of the con
signee, w ith liberty to touch or stay a t any ports 
or places whatsoever fo r any purpose, necessary 
or otherwise.”  There was a marginal note in these 
term s: “  Deviation and (or) change of voyage 
and (or) transshipment not included in  the policy 
to be held covered at a premium to be arranged.”  
In  other respects the policy was in  the usual 
marine form. The goods in  question were des
patched on or before the 2nd March from Leeds to 
Madrid. On former occasions the goods of the 
same consignor fo r Madrid had been shipped at 
Liverpool for Seville, and carried thence by land 
to Madrid. The consignor intended the same 
course to be followed in  this case, and supposed 
i t  would be followed; and on the 3rd March he 
caused the goods to be “  declared ”  on the policy. 
On the 7th March he learned that the goods would

?o by the ship Lope de Vega, and on the 
0th he caused the name of that ship to 

be inserted in the declaration, instructing 
the insurance broker that the voyage was 
to Seville. The ship had cleared from Liverpool 
on the 6th March, and she was lost w ith  the goods 
in question while on that part of the voyage which 
was common to vessels going to the western ports

of Spain, and to those going to the eastern ports. 
I t  was then discovered from  the b ills of lading 
that the voyage of the Lope de Vega was not to 
Seville a t a ll, but only to C arril and Huelva on 
the west coast, and Cartagena and other ports on 
the east coast, and that the b ills  of lading of these 
goods had been made out fo r Cartagena. The 
p la intiffs immediately informed the underwriters 
of the mistake, and offered the proper extra 
premium fo r Cartagena, but this offer was refused, 
not on the ground of insufficiency of premium 
offered, but absolutely and on the ground that the 
voyage to Cartagena was not one of the voyages 
covered by the policy.

These being the facts, I  th ink that in  sub
stance this is a marine insurance from the Thames 
or Mersey to a port on the west coast of Spain. 
Term inal risks, including risks of land transit 
in  Spain, are included, but the substance of the 
risks undertaken appears to me to be the voyage 
as above described, and the other risks are 
undertaken only as supplementary to  that. I f  
this is so, then it  is clear that there was not 
in  this case any intention to deviate, nor, i f  the 
voyage had been comple ted, would there have been 
a mere deviation. The ship, so fa r as these goods 
are concerned, sailed on a different voyage, and 
one fo r which the assured had no rig h t under the 
policy to “  declare ”  them. Any different con
struction would bring a voyage to Havre or 
Marseilles w ithin the policy, and would entitle 
and bind the assured to “  declare ”  under the 
policy any goods forwarded to Spain via those 
ports. Then comes the question, what is the 
effect of the deviation clause in  such a case ? I t  is 
contended fo r the underwriters that the words 
“  change of voyage ”  in  that clause apply only to 
a change after the policy has once attached by 
commencement of a voyage of such a kind that, 
i f  not changed, i t  would have been w ithin the 
policy, and that an in itia l declaration and ship
ment of the goods on any other voyage is outside 
the contract, and that the clause, therefore, never 
comes into operation at a ll. The contention for 
the assured is that, when the goods le ft the ware
house, they being then intended by the consignors 
to proceed by a route covered by the policy, the 
declaration was rig h tly  made, and the policy 
attached, and the clause applied, and the assured 
were entitled to change the voyage on the terms of 
paying the extra premium to Cartagena, the 
amount of which is not in  dispute. The point is 
a nice one, but I  th ink that the contention of the 
underwriters must prevail. I f  the substance of 
the policy is the maritime risk, I  th ink that the 
character of the prelim inary conveyance before 
the ship is reached must be determined by that of 
the voyage on which the goods were actually 
shipped, and that the goods must, u n til shipment, 
be taken to have started for the voyage fo r which 
they were afterwards in  fact shipped; and, i f  so, 
the voyage fo r which these goods were started 
was not a voyage fo r which they could be declared, 
and the policy and deviation clause never 
attached. There must, therefore, be judgment 
fo r the defendants w ith costs.

Judgment fo r defendants with costs.
Solicitors fo r p laintiffs, Botterell and Roche.
Solicitors fo r defendants, Waltons, Johnson, 

Bubb, and Whatton.
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H O U S E  O P  L O R D S .

March 29 and 31,1892.
Before the L ord Ch an c ello r  (Halsbury), Lords 

W atson, H er sc h ell , M orris , and F ie l d .)
R en ey  v . M agistrates of K ir k c u d b r ig h t , (a) 
on a p p e a l  from  th e  fir s t  d iv is io n  of th e

C O U RT OF SESSION IN  SC O TLAN D.

Damage — Negligence of harbour-master Con
tributory negligence.

Where a harbour-master acting under statutory 
'powers is directing the course of a ship w ithin  
his jurisdiction, the persons in  charge of the 
ship are not at liberty to disregard his orders 
because they believe (rightly) that he is making 
a mistake, except in  the last resort, when ̂ the 
danger of strictly obeying them is fu lly  obvious.

A ship of the appellant was entering the harbour 
of the respondents under the directions of 
their harbour-master, whose orders those in  
charge of the ship were legally bound to obey. 
The master was in  charge of the ship, and he 
was assisted in  the navigation by two local 
fishermen. In  consequence of a mistake of the 
harbour-master as to the state of the tide, the 
vessel ran upon a bank, and was damaged. The 
master was not aware of the existence of the 
bank, but the fishermen were aware of it, and of 
the true state of the tide.

Held (reversing the judgment of the court below), 
that the accident was caused by the negligence 
of the harbour-master, fo r which the respondents 
were liable, and that there was no contributory 
negligence on the part of those in  charge of the 
ship.

T h i s  was an appeal from the decision of the 
F irs t D ivision of the Court of Session in  Scotland, 
consisting of the Lord President (Inglis), Lords 
Adam, McLaren, and Kinnear, who had reversed 
a judgment of the Lord Ordinary (Trayner) in  an 
action brought by the appellant against the re
spondents, in  respect of damage sustained by the 
stranding of his vessel, the Janet and Ann, in  
consequence of the alleged negligence of their 
harbour-master. . ,

The case is reported in  18 Court »ess. Cas. 
(4 tli series) 294. The F irs t D ivision of the Court 
of Session held that the negligence of the 
harbour-master led to the stranding, but that the 
persons in  charge of the ship were in  fau lt, that 
the ir negligence contributed to the collision, and 
that the defendants were therefore assoilzied.

A t the time of the alleged negligence the 
p la in tiff’s ship was entering K irkcudbright Docks 
in charge of her master, who was assisted by two 
local fishermen. The tide had jus t begun to ebb, 
and it  appeared to be unusual to take vessels in  
on the ebb w ithout bringing them to anchor first. 
As the ship approached the dock, the harbour
master was hailed by one of the fishermen to 
know whether the vessel was to come to anchor j 
but the harbour-master, not knowing that the 
tide was ebbing, ordered the vessel to come on, 
and, in  consequence thereof, she went aground.

The facts appear sufficiently from  the head-note 
above, and from  the judgments of the ir Lord 
ships.

Kennedy, Q.C. and Witt, Q.C. appeared fo r the 
appellant. ____________
' (o) Reported by 0. E. M ald en , Esq., Barrister-at-Law.

The Solicitor-General fo r Scotland (A. Graham 
Murray, Q.C.) and Croie (of the Scotch Bar) for 
the respondents.

A t the conclusion of the arguments the ir Lord- 
ships gave judgment as follows :—

The L ord  Ch a n c e l l o r  (Halsbury). — My 
Lords : The facts of th is case are extremely clear, 
and I  entertain no doubt as to the party upon 
whom the responsibility fo r the accident rests. 
This vessel, as I  understand the matter, was 
hindered in  her approach to the dock to which 
she was intended to proceed by going over a bank 
which is not obvious to anybody not fam iliar w ith  
the place, but i t  was perfectly fam ilia r to the 
harbour-master. We start w ith th is concession, 
about which there can be no doubt, because i t  is 
proved by the person who is principally interested 
in  denying it, that the harbour-master was under 
the impression that the tide was either flood tide 
or slack water. The next proposition which is 
established by the harbour-master is that the 
manoeuvre which he had intended the vessel to 
execute was not to anchor at a ll, but to come 
straight into the dock. Now tha t immediately 
raises this question : i t  is clear that i f  the tide 
had been flood tide the operation of i t  would have 
kept the vessel away from the shore, even although 
she was under a port helm. The question is a 
question of yards, so that a yard or two one way 
Qr the other would make the whole difference. 
The harbour-master’s own account of the trans
action is that he saw the vessel, and he would 
know that she was under a port helm. Now the 
harbour-master says : “  I  intended her to be in  
the middle channel, and to keep her so that she 
would be perfectly safe, and therefore what I  
intended to do was to te ll her to keep off, and 1 
afterwards intended to give her fu rther directions 
when she should be sufficiently level w ith the 
entrance to the dock; my intention was to make 
her keep off.”  He carries out that intention by 
directing her to come on. I  om it fo r the moment 
the particular direction which he gave. I  do not 
th ink that anybody (unless you have the situation 
of a ll the persons concerned perfectly crystallised, 
so tha t i t  cannot be altered) is able to  give a 
proper verbal description of the way in  which the 
harbour-master’s hand waved whether i t  was 
rig h t and le ft, or backwards or forwards ; but that 
everybody on board understood i t  to be a direction 
and an obligation to them to come on, to come 
nearer to the dock, is certain—in  fact, there is no 
denial of i t  at all. The result was, as a matter ot 
fact, that the vessel, being steered by the master, 
who knew nothing of the particular obstruction 
which was ultim ately caused to the vessel, was 
steered in  the appropriate and proper way to bring 
her into the dock, assuming that no such obstruc
tion existed ; and the accident happened by reason 
of the vessel grounding on the bank through that 
wrong steering. I t  is said in  the firs t place that 
the two persons who were on board ( I decline to 
d ignify them w ith the name of “  pilots, fo r that 
is°not an appropriate description of them, inas
much as they were merely fishermen who came on 
board to assist the captain by the ir local know
ledge) knew of the difficulty. Then comes this 
question : the original blunder was on the part of 
the harbour-master, who did not know what the 
state of the tide was, i t  being admitted that the 
state of the tide makes a considerable difference
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in  the directions which ought to he given by the 
person in  charge of the operation. He gave 
directions which would have been appropriate to 
one state of the tide, in  which the tide was not, 
but were perfectly inappropriate to the state of 
the tide at tha t time.

I t  is said that the two local pilots ( I give 
them the ir dignified appellation) ought to have 
seen that there was danger. How we must 
see upon what hypothesis the two local pilots 
were proceeding. One was under the impres
sion (there can he no doubt about it, not only 
because they say so, but also because the acts of 
the persons at the time show what was thought 
to be intended) tha t so fa r from  the vessel being 
sailed straight into the dock, she was being brought 
up as near as she could be safely got to the pier 
head, and was then to drop her anchor, so as to 
keep her in  a proper position fo r afterwards enter
ing the harbour. One of them called out twice, 
and the last time in  a tone which indicated some 
anxiety or impatience, I  th ink, “  Tell me when I  
am to drop my anchor.”  Now upon what hypo
thesis was the harbour-master acting ? If, as he 
says himself, he was under the impression that 
the vessel was to sail straight in, what was his 
duty then ? Surely when these local men, upon 
whom the counsel fo r the respondents relied, and 
as to whom they urged that we were entitled to 
consider tha t they would know what the difficulty 
was, called out to the harbour-master, he must 
have known from their words that the idea in  
the ir minds, in  respect of which they must be 
supposed to have been acting, was firs t to anchor, 
and then to work the vessel in. Instead of acting 
upon tha t idea, he twice used the words, “  Come 
on.”  I  do not care w ith what gesture they were 
accompanied, fo r everybody concerned was under 
the impression that he meant the vessel to come 
on, and she did come on. Under these circum
stances there appears to me to be no doubt as to 
what was the cause of mischief, and as to who was 
responsible fo r it. The harbour-master gave the 
direction which he did, as he was entitled to do. 
I t  is admitted that the vessel at that time was 
under the orders of the harbour-master. His effort 
is to show tha t u n til the vessel has actually got 
into the dock his authority does not arise, and that 
a ll the functions up to that time belong to those 
who are on board the vessel. I t  is not necessary 
to show, because i t  is admitted, and even i f  i t  
were not admitted i t  is quite manifest, that the 
harbour-master was then, in  the exercise of his 
vocation and duty, giving directions to the vessels 
which were coming into the harbour. He did give 
directions to this particular vessel, and, as it  
appears to me, those directions were im p lic itly  
obeyed. I  do not understand what direction is 
supposed to have been disregarded, or what negli- 

ence is supposed to have been committed. The 
olicitor-General said tha t the direction to come 

on was negligently obeyed, because they canie on 
under a port helm. W hat was the thing which 
was being done? I t  was what anybody m ight 
suppose from the harbour-master’s statement and 
directions was intended to be done. I  do not see any 
negligence. The witness said tha t the place where 
he expected to  anchor, which was w ith in  a few 
yards of the place where they did actually anchor, 
was the usual place to anchor. But, as the Lord 
President very pertinently observes, i f  the harbour
master had even then called out in  time and had

[H . o r L .

ordered the vessel to be anchored, no accident 
would have happened. I  th ink that the judgment 
of the Lord President is confirmatory of the view 
which I  take, because in  his judgment he says 
that the harbour-master eventually gave that 
direction, but that he ought to have given i t  
sooner than he did. I f  that be the true view of 
the facts, there does not seem to me to be room fo r 
the defence of contributory negligence. The 
Solicitor-General rather repudiated the notion of 
the matter being decided upon the question of 
contributory negligence at a ll. In  tru th  there is 
no question here of contributory negligence. The 
question is, who is responsible fo r what was 
ordered? Taking one view, the cause of the 
accident was the negligence of one set of people; 
and taking the other view, the cause of i t  was the 
negligence of the other set of people, there being 
no contributory negligence upon either hypothesis.

Under these circumstances i t  appears to me that 
the cause of the accident is abundantly clear; and 
the only proposition made here on the other 
side is a sort of suggestion that the harbour
master had a lim ited authority by reason of his 
being aware that those persons who were on board 
the vessel were more fam iliar w ith the local 
circumstances of the place, and w ith the naviga
tion, being fishermen, than he was. I  th ink  that 
that would be a very dangerous proposition to lay 
down. Of course no one supposes that this is a 
case of w ilfu lly  running against an obstruction; 
but to say tha t the harbour-master’s authority is 
lim ited, or that a person is at libe rty to  disregard 
the orders of the harbour-master, who has by law 
power to give orders, because that person may 
have an idea in  his mind that the harbour-master 
is making a mistake, would be, to my mind, a 
most dangerous principle to  establish. A  double 
authority would probably be in  many cases fatal. 
Those who have the power to give orders have the 
rig h t to consider that they w ill be obeyed. I t  
would to my mind be a very strong th ing to say 
that a particular direction of the harbour-master 
in  reference to what a vessel shall do, when he is 
w ith in  his rig h t in  giving it, shall be disobeyed. 
I  therefore move your Lordships that the 
interlocutor appealed from be reversed, and 
that the interlocutor of the Lord Ordinary be 
restored.

Lord W atson.—My Lords: I  am also of opinion 
that the judgment of the Inner House in  th is 
case must be reversed, and the decision of the 
Lord Ordinary restored. The mistake which 
caused damage to the ship arose from the vessel 
porting her helm, in consequence of which she ran 
on the bank, and there stranded. The question 
is, who was responsible fo r that mistake P Now 
when the vessel stranded she was confessedly 
w ith in  the harbour-master’s jurisdiction, her own 
captain being in  charge. In  the performance of 
his duty he was assisted by two local fishermen. 
I t  seems to me to be clearly proved, and to have 
been assumed by the learned judges in  both courts 
below, that the line upon which the vessel was 
steered by her captain was the very course which 
the harbour-master, by his words and gestures, 
had invited her to pursue. I t  was suggested in  
argument by the Solicitor-General that, although 
the captain was ignorant of the danger which 
following that course as fa r as the pier would 
necessarily entail, yet i t  was known to two persons 
on board, namely, the fishermen to whom I  have
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referred; and he further argued that the owner 
of the vessel was affected by the knowledge oi 
these men. I  consider that, to say the least of it, 
to be a very doubtful and dangerous proposition. 
B u t I  do not th ink i t  necessary to consider that point, 
because these two men were not in  charge of the 
vessel at that time. I f  they had known or under
stood tha t the harbour-master intended the vessel 
to sail straight along the course which I  have in 
dicated into the harbour, I  th ink i t  would have 
been the ir duty, seeing the knowledge which they 
had to take some steps to prevent that order 
from  being followed out. Although they were 
not in  charge, I  th ink i t  would have been their 
duty to  inform  the captain. I  do not suggest that 
the ir fa ilure of duty in  that respect, the captain 
being in  charge, would have absolved the harbour
master, or the respondents in  this appeal, whose 
servant he was, from  the consequences of his 
neglect. B ut these two fishermen were under the 
impression, a very natural one, tha t the captain 
o f the vessel had been directed as to  the course 
which he was meant to pursue, but that the vessel 
would come to an anchor before reaching the pier, 
in  order that she m ight subsequently be worked 
into the harbour. Accordingly, when they reached 
tha t point, they made an earnest appeal, or rather 
a series of earnest appeals, to the harbour-master 
to  give them directions, and to le t them know 
when they were to drop the ir anchor. The 
harbour-master made no response to these appeals, 
fo r th is very obvious reason, tha t a t the time 
when they were made i t  was his intention tha t the 
vessel should proceed, and enter the harbour 
under her own sail. He did entertain tha t in 
tention, and intended to give directions to that 
effect, because he was negligently ignorant of the 
state of the tide at the time. He discovered his 
own ignorance jus t a moment too late, and then 
he changed his plan and gave the order which 
he ought to  have given before, to  drop anchor; 
and the consequence of his having been too late is 
one fo r which 1 th ink the respondents are clearly 
responsible.

Lord H er sc h ell .—My Lords: I  am of the 
same opinion. According to the account which 
the harbour-master himself gives, fo r whom the 
defenders are responsible, he was on the occasion 
in  question inv iting  th is vessel to  enter the 
harbour. He was so inviting  her under the im 
pression that the tide was a flood tide, or at a ll 
events in  ignorance that i t  was an ebb tid e ; and 
i t  appears clear upon a ll hands thao fo r a vessel 
to enter the harbour otherwise than upon a flood 
tide is a dangerous operation, and one which ought 
not to  be attempted. According, therefore, to  the 
showing of the harbour-master himself, he was 
giving an invita tion which, under the circum
stances, he ought not to have given, because i t  was 
one which could not be followed w ithout danger. 
How that is the case put forward by the defen
ders’ own main witness, on whose action every
th ing turned so fa r as they are concerned. I t  
seems to me impossible to doubt that the learned 
judges in  the court below were rig h t in  th inking 
that there was ample evidence to  warrant the 
conclusion (indeed that only one conclusion was 
possible) tha t there had been negligence on the part 
of the harbour-master, and tha t fo r that negli
gence the defenders were responsible. This was 
the conclusion of the Lord Ordinary at the close 
of his judgment in  favour of the appellant. B ut

the learned judges in  the Inner House came to 
the conclusion that, although negligence was esta
blished, the defenders must be assoilzied because 
there was contributory negligence on the part of the 
appellant, w ithout which th is accident would not 
have happened. Now tha t contributory negli
gence is alleged to  have been the contributory 
negligence of those in  charge of the ship. I  
th ink tha t expression is an unfortunate one, 
because i t  seems to me that, when it  is sought to 
impute negligence to the owner of the vessel, i t  
is necessary to  inquire who is the particular 
person fo r whose negligence you seek to make 
him responsible. To speak in  this way of “ those 
in  charge of the ship ”  is calculated to lead to 
misunderstanding, and, I  th ink, to  mistake. A t 
the critica l time, according to the view which I  
take, the person in  charge of the ship was the 
master. These fishermen (local pilots i f  you w ill), 
who had been taken on board by him fo r his 
assistance and guidance, were not at that tim e in  
charge of the ship. The evidence is this, that 
when a vessel comes to a certain point, she must 
from  that point obey the instructions of the 
harbour-master. The master was himself at the 
helm, and so fa r from  these men assuming any 
command or control of the vessel, they were 
looking fo r instructions, as is clear from  the 
request which they made to  the harbour-master 
to  direct them what to do. Therefore, i f  they 
ever had charge of the ship, they had abandoned 
i t  ; and there was no obligation that they 
should have charge of her. The master himself 
was steering the ship, and was looking to the 
harbour-master fo r directions. I  am therefore 
quite unable to take the view that these two men 
were in  any sense in  charge of the ship ; the 
master was in  charge of her. I t  may s till be that, 
i f  there had been any failure to  give information 
which the master ought to  have received from 
them, they m ight have been to  blame, and a 
question would then have arisen, whether that 
blame could under the circumstances be imputed 
to the master of the vessel. B ut i t  is unnecessary 
to give any opinion upon that point.

Now, who was gu ilty  of the contributory negli
gence which is alleged ? Was i t  the master ? The 
master of the vessel no doubt was the person who 
ported the helm, which is said to have been a 
wrong manœuvre. B ut i t  appears to me obvious 
tha t the master of the vessel was led to port the 
helm by the act of the harbour-master; and i f  
the tide had been a flood tide, as the harbour
master supposed that i t  was, my impression is 
that the accident would not have happened, and 
that the vessel would have passed the bank in  
safety. The witnesses a ll say that the set of the 
ebb tide was towards the bank, and tha t the set of 
the flood tide was from  the bank, and tha t on 
the flood tide there would be no danger in  the 
manœuvre. The porting of the helm, though no 
doubt erroneous on an ebb tide, was ̂ erroneous 
only to a person who knew the condition of the 
river. There was nothing in  the state of the river, 
so fa r as i t  could be seen, to  indicate to  a person 
not acquainted w ith i t  any danger in  coming on 
in  the course which the Janet and Ann was taking. 
The master was ignorant of the state of the 
river ; he had only been there once before, I  th ink 
nine years before. How is i t  possible to say that 
he was gu ilty  of any negligence, w ith a direction 
from the harbour-master to come on, whatever



224 MARITIME LAW  CASES.
H. of L .] R e n e y  v .  M agistrates  of K ir k c u d b r ig h t .

the gesture connected w ith i t  may have been, and 
to come on, as the master of the vessel says, and 
there is no contradiction o f i t  so fa r as I  can see, 
in  a course which was appropriate fo r entering 
the harbour according to ordinary navigation but 
fo r the existence of a bank o f which he was 
ignorant P How i t  can be said that under such 
circumstances he was gu ilty  of any negligence at 
all, 1 am entirely at a loss to see. B ut then i t  is 
said that there was negligence on the part of the 
two pilots, and that th e ir, negligence may be 
imputed either to the master or to the owner of 
the vessel—I  do not quite know in  which way the 
case is put. I  th ink that there is veiy great 
d ifficulty in  im puting the negligence of these men 
either to  the master or to the owner of the vessel. 
B u t was there any negligence on the ir part at 
a ll?  They, i t  is quite true, knew of the bank; 
but because they knew of the bank they very 
naturally interpreted the manoeuvre suggested by 
the harbour-master in  a different way from that 
in  which i t  was interpreted by the captain. He, 
not knowing of the danger, understood that he 
was to make the best of his course into the dock. 
I t  was natural enough that they, knowing of the 
danger which there would be i f  the vessel came 
too near in  towards the pier, should understand 
that she was merely being brought near the pier 
fo r the purpose of anchoring in  order to be worked 
in. Therefore they called out to the harbour
master, “  Le t us know when we are to le t go our 
anchor,”  imagining that he would give that order 
so as to save her from going on the bank; and if  
he had given that order in  time no accident would 
have happened. Was there any negligence on 
their part in  doing so ? I t  is quite true that he 
le t them go on too long. I t  is quite true that 
they were apprehensive that i f  he le t them go on 
too long danger would ensue. B ut when did the 
time come at which these men ought to have 
disregarded the orders of the harbour-master, and 
have taken upon themselves to anchor instead of 
obeying his orders? I t  is obvious that by dis
regarding his order danger m ight have followed. 
I f  i t  had followed, tha t would have thrown the 
entire responsibility upon them. I  fu lly  agree 
w ith the Lord Chancellor in  his statement that, 
when a vessel is w ithin the jurisdiction of the 
harbour-master, and he is giving his orders as to 
the place of anchorage, i t  is only in  the last 
resort, and when the danger is fu lly  obvious, that 
any rational man would th ink that the harbour
master’s orders should not be s tric tly  attended to. 
I  very much doubt whether the negligence of 
these men should, under the circumstances, be 
treated as negligence of the person in  charge of 
the ship fo r which the owner was responsible; 
but even assuming that i t  could, I  cannot see 
tha t there was any negligence a t all. I  should 
add this further, that the harbour-master saw the 
vessel coming under a port helm, which is said to 
have been a wrong manoeuvre, and seeing her 
coming under a port helm, he called out again, 
“  Come on.”  That was not done in  a way which 
would unmistakably and unequivocally indicate 
to her tha t she was in  the direction of danger, and 
must change her course, and carry out an entirely 
different manoeuvre. Under these circumstances 
I  th ink that the defenders are responsible fo r the 
negligence of the harbour-master, and that there 
was no contributory negligence negativing that 
responsibility.

[H . of L.

Lord M o r r is .— M y Lords: In  the view which I  
take of this case, I  consider that the pursuer is 
affected by the knowledge of Smith and Poland, 
the pilots, and that, i f  contributory negligence 
could be brought home to Smith and Poland, i t  
would affect the pursuer. The captain took those 
two men on board as pilots. I  see that at the 
tr ia l i t  seems_ to have been the object of the 
defenders to disparage Smith. I t  was suggested 
that he was rather a poacher than a pilot. How, 
i t  would appear that i t  was rather the object of 
those on tne part of the pursuer to show that 
Smith was only a fisherman. He was accepted by 
the captain as a p ilo t. The captain in  his evidence 
says that because of this he took these men on 
board. He took the ir directions rig h t through. 
He allowed Smith to hail the harbour-master, while 
he was standing on the deck. The answer of the 
harbour-master was to the hailing of Smith, who 
was the p ilo t at a ll events on that particular 
occasion. He was accepted by the captain, and 
an observation was made by the harbour-master 
by which he was really as much affected as the 
captain himself. I  am, therefore, clearly of 
opinion that the captain must be affected by the 
knowledge of Smith and Poland, and if  so, the 
p ilo t was in  the place of the owner of the ship on 
that occasion; and if  contributory negligence is 
brought home to Smith and Poland, I  th ink that 
the case ought to be decided in  favour of the 
defenders. But, on the assumption that that is 
so, I  am s till of opinion that the judgment which 
has been moved is the proper one. What exactly 
did the harbour-master say P “  Come on ”  was 
adm ittedly his phrase. I  leave out of considera
tion his gesture, or the wave of his hand ; but at 
the time when he was asked, “  When are we to  
anchor ? ”  he said, “  Come on.”  O rdinarily, 
speaking to one who is not a nautical person, tha t 
means come on in the direction of the person who 
is making the observation—that is to say, “  Come 
on in  the course that you are going.”  The 
harbour-master saying that, whoever is in  charge 
of the vessel is under the impression that “ come 
on ”  means that he is to port his helm, and come 
in the direction of the speaker—that is, a distance 
of 150 yards. The case now of the harbour
master is, that by “  come on ”  he intended that 
the vessel should sail rig h t through into port. In  
answer to the question, “  When shall we anchor ? ”  
which appears to be a very natural question, the 
harbour-master says, “  Come on.”  Anchoring is 
not a mode of progression. Even taking the 
most favourable view of it, i t  appears to me, 
looking at the captain’s story, that he was never 
under the impression at that time, when th is 
observation was addressed to him in  answer to 
the question, “  When are we to anchor P ”  that the 
vessel was to sail rig h t through into port. Those 
words would bear, to him, a to ta lly  different 
character. The question being, “ When are we to 
anchor P ”  the reply would not convey to him the 
idea that “ come on ”  meant “ come rig h t on into

Sort.”  I  am under the impression that the 
arbour-master, i t  being a flood tide, thought that 

the vessel could advance w ith safety under a port 
helm. They did not see the danger t i l l  one o f the 
pilots, Smith, again hailed the harbour-master, and 
said, “  Be sure to te ll us when we are to anchor.”  
Smith said that seeing the approaching danger; 
but neither Smith nor the harbour-master, who 
had as much knowledge of the bank as these two
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pilots had, could have come to the conclusion that 
they were tiltin g  up against the hank, or why 
should they have pursued a course which led them 
towards the hank P Both Smith and the harbour
master, in  my opinion, thought that the vessel 
was approaching the hank. Smith seems to have 
heen more wary than the harbour-master, and to 
have seen that the vessel was getting into danger. 
The harbour-master, as i t  appears to me, did not 
a t firs t th ink so; hut at last he said, IS ow le t go 
the anchor.”  That would not have been the 
observation of a man who intended the vessel to 
sail rig h t through, and not to port her helm. In  
addition to that, i t  seems to me that, seeing the 
vessel going along the river about loO yards, 
which would occupy three or four minutes, if  the 
harbour-master had seen that to be the wiong 
course he would have remonstrated, instead of 
which he encouraged those on board to keep their 
course. In  my opinion there is no contributory 
negligence established against Smitn. lie  hailed 
the harbour-master twice at least, and put the 
question to him which I  have stated ; and he acted 
under the impression that, although he m ight have 
apprehended danger, that danger was not of a 
manifest and plain character, and he thought,that 
he m ight stop in  time to avoid actual danger, 
he taking the course which was prescribed to
him. . .

Lord F i e l d .—My Lords : I  am also ot opinion 
that th is appeal should be allowed. The question 
is one of fact. The Lord Ordinary and the learned 
Lords of Session have a ll been of opinion that the 
act of porting the helm, when and where the helm 
was ported, was directly due to the act of the 
harbour-master, and I  see no reason whatever to 
d iffer from  that conclusion. The only point which 
seemed to me capable of being argued w ith  any 
prospect of success was whether or not the master 
and those on board the ship were gu ilty  of such 
negligence themselves, directly conducing to the 
accident, as to absolve the defenders from  blame.
I  have followed w ith great care the observations 
which have been made by my noble and learned 
friends who have preceded me, and I  cannot help 
concurring in  the view which has been expressed 
by Lord Herschell upon the question whose negli
gence i t  is that is alleged to be contributory, so as 
to afford protection to the defenders. I t  must be 
the negligence either of the master, or of the two 
so-called pilots who were on board. I  agree in 
th inking that the ship, at the tim e when she ported 
her helm, was in  charge of the master. I t  is true 
th a t he had the two men on board who were 
acquainted w ith the river; but i t  seems to me that 
he is the person upon whom the negligence ought 
to  be fixed, if  i t  can be fixed at all. Now, was he 
■justified in  doing what he did ? He himselt was 
a stranger to the river. The harbour-master was 
the person whose orders, in  my judgment, he was 
bound to  obey. The bye-law is very express: i t  
points out that so soon as a ship arrives at the 
Moat Brae she is not to proceed, if  the harbour
master’s orders are that she is not to do so. Now, 
was the master gu ilty of any negligence ? or did 
he act reasonably in  what he was then doing r I t  
is difficult, of course, w ith a considerable conflict 
o f evidence as to what did take place, to decide 
upon what is the exact tru th ; but there is evi
dence tha t the harbour-master said, “  Come on.” 
I t  is also said tha t he waved his hand, and that 
the master of the ship was himself ignorant of 

V o t. V II., N. S.

the state of the water, or of the conditions of the 
river. I t  seems to me, therefore, tha t the harbour
master certainly acted in  such a way as that the 
master and everybody concerned thought that he 
was inv iting  the ship to  come on, both by his 
language and by his gesture; and that under 
these circumstances i t  is impossible to impute to 
the master of the ship such negligence as _ to 
destroy the pursuer’s rig h t to sue. Then w ith 
regard to the two persons who are called pilots, 
they certainly did know of the danger which the 
ship was running ; but, looking to the terms of 
the bye-law, and also to the power of the harbour
master, and the ordinary course of practice in 
the river, i t  seems to me that they m ight not 
unreasonably act upon the view that the harbour
master was going to stop them, and to answer 
the ir inquiry, made twice, “  When shall we 
anchor ? ”  and “ Let us know when we are to 
anchor,”  in  time to prevent any in ju ry. There
fore I  th ink that they did not act unreasonably in  
proceeding as fa r as they did.

Interlocutors appealed from reversed w ith  
costs. Interlocutor of the Lord Ordinary 
restored. Cause remitted to the Court of 
Session.

Solicitors fo r the appellant, Pritchard and Sons, 
fo r Moss and Sharpe, Chester.

Solicitors fo r the respondents, Stibbard, Gibson, 
and Wills, fo r John Bell, Edinburgh.

Nov. 26, 27, 30, Bee. 1, 1891, and Feb. 15,1892. 
(Before Lords W atson, Bramwell, M acnaghten, 

and F ield .)
D reyfus B rothers v . Peruvian Guano Company. 

Peruvian Guano Company v . D reyfus 
B rothers. (a )

ON APPEAL FROM THE COURT OF APPEAL IN  ENGLAND. 

Bamagesfor wrongful detention of goods—Fffect of 
consent order—Appointment of receiver.

In  an action by plaintiffs claiming as consignees 
named in a b illo f lading delivery of certain cargoes 
and damages fo r their detention, the defendants, 
who claimed the goods under a contract with the 
consignor, were allowed to receive and retain the 
cargoes pending trial, under a consent order, with
out prejudice to any question between the parties. 
Ten months later a receiver was appointed. The 
Court subsequently held that the plaintiffs _ were 
entitled to the cargoes, and directed an inquiry to 
ascertain what damages the plaintiffs had sus
tained by the defendants' detention, but refused 
to allow'the defendants to be reimbursed freight 
and landing charges paid by them on account of 
the cargoes. On appeal the House of Lords varied 
this judgment by allowing the defendants the 
freight and landing charges, but, as no application 
was made to vary the terms of the inquiry, it  
remained undisturbed. Upon the inquiry as to- 
damages the chief cleric awarded damages on the 
basis of the detention being wrongful from the 
arrival of the cargoes until the decree of the court 
of first instance. Upon a summons to vary the 
chief cleric's certificate, i t  was held that the previous 
decision of the House of Lords as to the right of 
the defendants to be reimbursed the freight and

( a )  Reported by 0. E. M ald en , Esq., Barrie ter-at-Law.
2 G
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landing charges was consistent with the order fo r  
the inquiry as to damages; that the consent order 
did not make the detention after that date law
fu l, hut that after the order fo r the appointment 
of a receiver the cargoes were in  the possession of 
the court, and that the period of illegal detention 
fo r which the defendants were liable in damages 
was from the arrival of each cargo up to the 
order fo r the appointment of a receiver.

Per Lords Watson and Macnagliten: On general 
principles, and independently of the terms of the 
consent order, the defendants, notwithstanding that 
they had illegally detained the plaintiffs1 cargoes, 
were entitled to repayment of the expenses pro
perly incurred by them in  respect of freight and 
landing charges.

T hese were cross-appeals from a judgment of the 
Court of Appeal (Cotton and Pry, L.JJ., Bowen, 
L .J. dissenting), reported in  6 Asp. Mar. Law 
Cas. 492; 62 L . T. Rep. N. S. 518;. 43 Ch. D iv. 
316, who had affirmed a decision of Kay, J., re
ported in 61 L . T. Rep. N. S. 180 ; 42 Ch. D iv. 66.

The action was originally commenced in A p ril 
1880 by Dreyfus Brothers to obtain possession of 
certain cargoes of guano which the Peruvian 
Guano Company claimed to be entitled to as 
against them. There was a previous appeal to 
the House of Lords (not reported) in  Ju ly 1887. 
The main question in the case was decided in 
favour of the claim of Dreyfus Brothers, and the 
subsequent proceedings related only to the 
damages.

The facts are fu lly  set out in the reports in 
the court below, and in  the judgment of Lord 
Watson.

S ir H. Davey, Q.C., Moulton, Q.C., and Ingle 
Joyce appeared fo r Dreyfus Brothers.

The Attorney-General (S ir R. Webster, Q.C.), 
Rigby, Q.C., Haldane, Q.C., and E. Moon fo r the 
Peruvian Guano Company.

The appeal of Dreyfus Brothers only raised 
questions of account, as to which the counsel for 
the company were not called upon.

A t the conclusion of the arguments in  the 
cross-appeal by the company the ir Lordships 
took tim e to consider the ir judgment.

Feb. 15.—Their Lordships gave judgment as 
follows :—

Lord W atson.—My Lords : In  order to appre
ciate the points which are raised fo r decision in 
these appeals, i t  is necessary to refer to the course 
which th is litiga tion  has taken. On the 27th 
A p ril 1880, a w rit was issued from the Chancery 
side of the H igh Court at the instance of Dreyfus 
Brothers against the Peruvian Guano Company, 
and the captains of eight vessels laden w ith 
guano, which had sailed from Lobos in  Dec. 
1879. The p la in tiffs claimed delivery of the 
cargoes of these vessels; an injunction to restrain 
the defendant company from demanding or re
ceiving, and the other defendants from delivering 
or transferring, except to the plaintifEs, the whole 
or any part of these cargoes; and the appoint
ment of a receiver. On the 30th A p ril 1880 the 
p la intiffs moved for an injunction and the ap
pointment of a receiver in terms of the w r it ; 
when Jessel, M.R. pronounced an order, the de
fendant company, by the ir counsel, consenting 
thereto. By its  terms, the action was dismissed 
as against the eight defendant captains ; and the

p la in tiffs were allowed to amend the ir w rit by 
extending the ir claim to the cargoes of three 
other vessels, which had been dispatched from 
Lobos in December preceding. The concluding 
part of the order, which has given rise to much 
controversy, and the effect of which must be 
again considered in disposing of these appeals is 
thus expressed: “  And the Peruvian Guano Com
pany Lim ited, by the ir counsel undertaking that 
the receipt by them of the cargoes of guano in  
question in  this action, including those to be 
added by amendment, shall be w ithout prejudice 
to  any question between the parties, and that 
they w ill keep separate accounts of the ir expendi
ture and receipts in respect of such cargoes, and 
abide by any order which this court shall make 
w ith  respect to said cargoes, or any of them, or 
the proceeds thereof respectively.”  Of the 
eleven vessels whose cargoes were in dispute, 
two were chartered to Valencia and Bordeaux, 
which they reached respectively on the 11th May 
and 1st June. Nine were destined to a port of 
call, and thence as ordered, to a safe port in  
Great B rita in  or Ireland, or (w ith in  certain lim its) 
on the continent of Europe. On arriva l at th e ir 
ports of call, these vessels were directed by the 
defendant company to the ir several ports of dis
charge, at which two arrived on the 22nd and 23rd 
A p ril, four in  May, two in June, and the last of 
them on the 27th July 1880. The p la intiffs de
livered the ir statement of claim on the 16th Ju ly  
1880, amended on the 10th March 1881, in  which 
they averred that the cargoes in question had* 
been duly assigned and transferred to them by 
the Peruvian Government; but that the defen
dant company, as the vessels arrived at th e ir 
ports of call or discharge, had claimed and taken 
possession of the cargoes as the ir property. They 
also alleged that “  the defendant company had 
w rongfully detained a ll the said cargoes from , 
and prevented the ir delivery to, the p la in tiffs.”  
In  these circumstances the p la intiffs claimed 
(1) delivery; (2) damages for detention of car
goes ; (3) i f  necessary and proper, an injunction ; 
and (4) a receiver. The company’s statement of 
defence, delivered on the 9th Nov. 1880, sets fo rth  
that they were consignees for value of a ll the 
cargoes in question, under an agreement between, 
them and the Peruvian Government, dated the 
7th June 1876, and known as the Raphael con
tract. I t  concludes w ith  this allegation : “  The 
defendant company took possession of the said 
several cargoes, but the defendant company 
denies that such possession was w rongfully taken. 
The defendant company denies that the said 
cargoes, or any of them, are the property of the 
p la intiffs, and that the company has wrongly, or in  
fact, deprived the p la intiffs of the use and pos- 
sesssion thereof, and that the p la intiffs have 
suffered great or any damage or loss.”  Then 
followed an amended reply by the p la intiffs, w ith 
amended rejoinder, sur-rejoinder, and rebutter.
I  shall not refer to those pleadings in  detail, 
because they do not appear to me to alter, in  any 
m aterial respect, the issues raised by the state
ments of claim and defence ; w ith  th is exception, 
that in  the ir rejoinder the company took the 
plea that in  any event they were entitled to re- 
pavment of the sums disbursed by them fo r 
fre ight and landing charges. On the 17th Dec. 
1880, the late Master of the Rolls, on the motion 
of the p la in tiffs, ordered that a proper person
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should be appointed receiver, and «pursuance of 
that order, a receiver was duly appointed upo 
the 23rd Feb. 1881; to whom the company 
delivered the unsold cargoes ini the ir pos
session, and also the proceeds of the car 
goes which they had disposed of. The case 
was tried  before Bacon, V.C., who came 
to the conclusion that the p la intiffs had a rig h t 
to a ll the cargoes in question. By his forma
iudement, which is dated the 13th Jan. 1885, t  e 
JearnT judge found that the Guano Company 
“ o f  entitled to reimbursement of any 
expenses incurred by them, or in  the ir behalt, 
w ith  the exception of ^expenses attending the
.sale of two cargoes. He dire a in tilfs
what damages have been sustained by the> P'am tifis 
by reason of the detention by the defendant com
pany of the cargoes of guano in  ques*10̂ , in 
action”  H is decision was carried by the com 
pany to the Court of Appeal, where, in  the course 
of argument, they gave up tbe« claim to the 
cargoes, and merely insisted on 41. 15s. pe, tonot 
S o  being the sum payable fo r commission and 
charges under the Raphael contract, and alterna
tive ly  for repayment of the sums actually paid 
by them for fre ight and landing charges. . The 
court upon the 12th Feb. 1886 affirmed the judg
ment of the Vice-Chancellor w ith  costs The 
company then presented an appeal to this house, 
complaining of the judgments of the courts below 
in  so fa r as these disallowed either the ir claim 
under the Raphael contract, or the ir actual dis
bursements. That part of the Vice-Chancellor s 
order, which directs an inquiry as to the amount 
of damages caused by the company’s detention ot 
the cargoes was not appealed from , and was not 
made the subject either of argument or ot com
ment at the bar of the House. Your Lordships, 
on the 18th July 1887 reversed the orders appealed 
from  in  so far as these related to the disallowance 
of the appellants’ claims for fre ight and landing 
charges; and qv.oad ultra  affirmed the same, 
subject to the declaration that the company were 
entitled to  receive, out of the proceeds of e 
eleven cargoes, “  a ll sums properly disbursed by 
them in  connection w ith the said cargoes on 
account of fre ight and landing charges, w ith  
interest at 4 per cent from  the date of disburse
ment, so fa r as the same have not been already 
repaid to them, or allowed to them in  account w ith
the Peruvian G o vern m en t ’’ Thereafter there was
an inquiry before the chief clerk, (1) as directedby 
th is House w ith  respect to fre ight and landing 
charges; and (2) w ith  respect to damages arising 
from detention of the cargoes, as ordered by the
decree of the V ic e -C h a n c e llo r . The chief clerk
made his certificate in March 1889. Upon the 
firs t point he found that the items disbursed by 
the company amounted, w ith  interest at 4 per 
cent from the dates of disbursement to the date
of the certificate, to 59,0601. 16s. 3d.; but that a ll 
of these items had, upon the principle of Claytons 
case (1 Mer. 572), been already allowed to the 
company in  account w ith  the T f  ovian Govern- 
ment. Upon the second he found that the deten
tion of the eleven cargoes “  commenced on the 
arriva l of such cargoes respectively in  Lurope in 
1880,”  and, upon the footing that that illegal deten
tion continued u n til the Vice-Chancellor s decree, 
he allowed interest at 5 per cent upon the pro
ceeds of the cargo of each vessel, from the tim eot 
its arriva l in port to the date of the decree,

under deduction of the interest which had accrued 
on these proceeds in  the hands of the receiver.
I t  was admitted by the parties that, in  conse
quence of eight cargoes having been sold by the 
receiver under orders of the court, the ir proceeds 
were less by 21481. 18s. 2d. than would have 
been obtained i f  the cargoes had been sold by 
Dreyfus Brothers ; and that, from  the same cause, 
the expenses of sale were increased by 3511.6s. 10<i. 
These two sums together amounting to 25001. 
w ith  interest calculated in like  manner to the 
date of the decree of 1885, were allowed by the 
chief clerk. The sums thus found to be due at 
the date of the decree, w ith  interest at 4 per 
cent, to the date of his certificate, amounted to 
34,1111. 188. lid ., at which sum he assessed 
thé damages then due by the company. The 
company took out a summons to vary the 
certificate (1) by strik ing  out the finding that 
the ir disbursements had been allowed to them 
in  account by the Government of Peru; (2) 
by deleting the finding that the detention com
menced on the arriva l of the cargoes in  Europe 
and finding in  lieu thereof that the detention, i t  
any, commenced at Lobos, or about the departure 
of the cargoes ; and (3) by s trik ing  out the finding 
that the p la intiffs had sustained damages to the 
amount of 34,1111. 18s. 9d. and substituting a 
finding to the effect that they had sustained no 
damage. The summons was heard before Kay, J., 
who held that the company’s disbursements had 
not been allowed to them in  account. Accord
ingly, the order of the learned judge varied the 
certificate to that extent, and le ft undisturbed the 
chief clerk’s findings as to damages. Cross
appeals were taken, the result of which was, that 
on the 20th Jan. 1890, the Court of Appeal, con
sisting of Cotton, Bowen, and Fry, L . JJ. dismissed 
both appeals, Bowen, L.J. d iffering upon the 
question of damages. _ „

The original appeal at the instance of Dreytus 
Brothers, raises fo r your Lordships decision, 
the question whether the company’s disburse
ments have been repaid by the ir receiving 
credit for them in  account w ith  the Government 
of Peru. The cross-appeal, at the instance or 
the company, is confined to the question whether 
the findings of the chief clerk w ith  regard to the 
detention of the cargoes, and the amount ot 
damages due by the company in  respect thereor, 
which have been affirmed by both courts below, 
ought to be sustained. A t the close of the argu
ment addressed to us in support of the original 
appeal, I  had no d ifficu lty in  agreeing w ith  your 
Lordships that the decision of the courts below 
was righ t, and that it  was unnecessary to hear 
counsel for the company. [H is Lordship discussed 
the evidence as to the accounts, and continued 
as fo llow s:] The question for decision m the 
cross-appeal is attended w ith  some d ifficu lty. I t  
depends upon the construction of that part of the 
Vice-Chancellor’s order of the 13th Jan. 1885, 
which has now become final, directing an inqu iry 
as to the damages sustained by Dreyfus Brothers. 
The order contains no declaration that the 
company had detained the cargoes w ithout legal 
title , but that inference is implied in  the findings 
which it  does contain, negativing the rig h t of the 
company to reimbursement of the expenses 
incurred by them fo r fre igh t and other charges, 
either under the Raphael contract or otherwise. 
The terms of the order are equivalent to a finding
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that there had been wrongful detention of these 
cargoes by the company, and that Dreyfus 
Brothers were entitled to recover from the 
company the pecuniary loss, i f  any, which they 
had suffered by reason of such detention. But 
the order does not, either expressly or by 
implication, define the period of time during 
which that illegal detention existed, Its  terms 
are consistent w ith  the duration of illegal deten
tion for such longer or shorter periods as m ight 
be otherwise ascertained. I  can hardly doubt 
that, in  directing an inquiry, the Vice-Chancellor 
had satisfied himself that the illegal detention of 
the company had been so long continued that i t  
m ight have occasioned substantial loss to Dreyfus 
Brothers. But 1 do not th ink that consideration 
is, of itself, sufficient to compel the court to give 
damages fo r that which does not constitute 
illegal detention. A t the same time, I  hold it  to 
be not only competent,but necessary,to refer to the 
pleadings of the parties and to the other orders of 
court for the purpose of ascertaining the precise 
issues raised in  the action w ith respect to deten
tion, and the extent to which these were dealt 
w ith  by the court, either affirm atively or 
negatively. If, on reference to these sources of 
information, i t  were m atter of reasonable infer
ence that the learned judge had, however 
wrongly, in  substance decided that certain acts 
constituted illegal detention, and had allowed an 
enquiry into the damage resulting from these acts, 
i t  would be too late now to correct his error. 
The chief clerk, as I  have already pointed out, 
supplied the lacuna in  the terms of the reference 
to him by assuming that the illegal detention of 
the company lasted from the arriva l of the cargoes 
at the ir respective ports of discharge u n til the 
date of the Vice-Chancellor’s decree. I f  that had 
been expressly decided by the Vice-Chancellor, or 
i f  i t  had been matter of fa ir inference from the 
pleas submitted by the parties, and the mode in 
which these were disposed of by his jud icia l 
orders, that the Vice-Chancellor had so ruled, the 
decision of this appeal would have been attended 
w ith  very little  d ifficulty. In  dealing w ith  the 
arguments addressed to us upon this branch of 
the case, i t  w ill be convenient to divide the time 
during which, according to the view taken by the 
chief clerk, the illegal detention continued into 
three periods. The firs t ends w ith the date of the 
consent order of the 30th A p ril 1880; the second 
commences from that date and terminates either 
w ith  the appointment of a jud icia l receiver or 
w ith  the order for his appointment; and the th ird  
covers the period from such date u n til the decree 
of the I3 th  Jan. 1885. The question whether 
there was illegal detention during each of those 
periods depends upon different considerations, 
which I  shall deal w ith  separately and in  their 
order of time. That the detention by the com
pany was in  its  inception illegal, does not seem 
open to doubt. In  the ir pleadings the p la intiffs 
aver, and the defendants admit that the la tte r 
had assumed such possession of or control over 
a ll the cargoes in question, as would necessarily 
have defeated any extra-judicial demand made by 
the Dreyfus Brothers for delivery of the guano 
to them at the several ports of discharge. 
Accordingly the main issue raised by the plead
ings was this, whether such possession as the 
company had adm ittedly taken and insisted on 
th e ir rig h t to retain was wrongful or not. The

company now maintain that the ir detention 
ceased to be illegal whenever the ir actings in  
relation to the eleven cargoes became subject to 
the consent order of A p ril 1880; and in  support 
of that contention they placed great reliance upon 
expressions used by members of this House when 
the present case was before i t  upon the question 
of disbursements fo r fre ight and landing charges. 
I t  does not appear to me that anything which was 
said by your Lordships on that occasion could 
affect, or did affect, the question whether the 
company at the time when they made these dis
bursements were rig h tfu lly  or w rongfully in  
possession of the cargoes. Ho such issue was 
raised in  the appeal which the House had then to 
consider. The only issue before the House was, 
whether certain outlays made by the company in  
relation to the cargoes in  the ir possession—out
lays which would have been equally necessary 
and expedient i f  the cargoes had been in  the 
possession of a jud ic ia l receiver or of Dreyfus 
Brothers—ought to be disallowed to the company 
as expenditure incurred by them in  prosecution 
of a legal wrong. A ll of the ir Lordships held 
that the terms of the consent order were sufficient 
to deprive the action of the company in  making 
these outlays of any wrong aspect, and to im ply 
the ir rig h t to be repaid. Lord Macnaghten 
expressed an opinion that, apart from  the consent 
order, the action of the company was of such a 
complexion that they were entitled to repayment 
of the ir expenditure; and that opinion had my 
entire concurrence, (a) I  shall only add that our

(a) Judgments on that appeal were delivered on the 
18th July 1887, by Lords Watson, Fitzgerald, and 
Macnaghten. The judgment of Lord Macnaghten was 
as follows:—

My Lords: I  agree with the Court of Appeal on the 
point upon which that court was unanimous that the 
claim of the appellants to be allowed the amount of 
freight and charges paid by them stands, I  think, on a 
different ground. The argument on this branch of the 
oase was presented by the appellants’ counsel in two 
ways. In the first place, your Lordships were invited to 
examine the general law applicable to the question, and 
then to consider the effect of the consent order of A pril 
1880. The learned counsel for the respondents followed 
the same line of argument. As your Lordships entertain 
no doubt as to the effect of the order, i t  is not necessary 
to express my opinion upon the larger question. But, as
I  am unable to conour in the* 1 view of the Court of 
Appeal on this point, I  desire out of respect for their 
judgment to state some of the reasons which lead me to 
doubt the soundness of their conclusion. The argument 
of the learned counsel for the respondents, which was 
adopted by the majority of the Court of Appeal, may be 
found stated in so many words in several eases at com
mon law. In itself the argument is perfectly sound. 
The appellants i t  is said had no right to this property, 
i t  belonged to the respondents. They could not there
fore obtain a lien by expending money in connection 
w ith it. How then can they claim to be allowed their 
expenditure P They cannot surely set up their own 
wrong. But, although the courts of law not unfre- 
quently put forward that argument, they seem to have 
been in the habit of escaping from its logioal conse
quences by the convenient instrumentality of a ju ry  
more concerned to administer what they thought justice 
than to maintain the strict rules and rigorous maxims 
of the common law. In  oases of trover and in cases of 
trespass, where there were no circumstances of aggra
vation, juries were told that they might take into con
sideration in mitigation of damages payments which the 
plaintiff himself would have had to make i f  the defen
dant had not made them. For instance, in Doe v. Hare 
(2 C. & M. 145), in an action for trespass for mesne 
profits tried before Lord Lyndhurst when Lord Chief 
Bacon, the defendant, who had been wrongfully in
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decision did not proceed ete°n-
tlia t bv reason of the consent order, tne ae&en 
tion by the company had ceased to be in any sense

occupation of land was allowed by
payment, for ^ o t ^ t o  ^creaseTe damans by the 
as occupier. On motion t  refused to disturb the
amount deducted, the cou (< ¿efendant only paid
verdict, Bayley,B- saying, ¿j g0 plain-
what the p la in tiff must ha P ’ approved and
t if f  is not hurt ”  J '  ^ ac b  n .S  121). So in 
followed in  Barter v .B ro  ( £  1 C. M. & B. 724), in 
Clark v. Nicholson (6 C. fc • ing to the assignees
an action of t ro v e rX ,fv°°seizedand wrongfully sold by 
of a bankrupt wr°n?!?1I ^ s allowed the expenses of sale, 
the sheriff, the sheriff was gold by the assignees
because the goods must hav al in  the Court of
i f  not sold ^  ^ e  shenff ^ P ^ mAbinger) said:
2  v - T ^ l U v  itdown as a matter of law in any case,‘ T ftedonotlay i t  dow ^  entitled to make these
but we them fa ir.”  Another case which
deductions if■ th®y bght upon this question isseems to me to throw_ . . 1 g«3 V̂ ^  ^  The case
the case of ^ * *  „ '. , ¿1 gbjp was wrongfully taken out 

nnsstssion of̂  the plaintiffs, and completed by the 
i f th^? rts  The plaintiffs sued in trover, and claimed 
defendants. 1 P £ the sh; aa increased by
2  d^ T f I n t s ? expenditure. Maule, J. said: “ I t  
th® W h f t  the wrongdoer who acquires no property in 

th in ^ h e  converts acquires no lien for-what; he 
ovnonds upon it ,  and the owner may bring detinue or 
! xp“ d but i t  does not follow that i f  the owner brings 
trover'he is to recover the fu ll value of the thing m its 
improved state. The proper measure of damages, as i t  
sTems to me, is the amount of the pecuniary t®83 the 
plaintiffs have sustained by the conversion of their 

”  Tervis C J added, “  That is, what she was 
roafry worth when the defendants converted her; the 
plaintiffs had lost the value of the vessel, before tbe 
defendants began to lay out money upon her. And 
when i t  was urged that there was no ground for saying 
that the plaintiffs’ right was limited to the value of the 
Bhip only after deducting what the defendants had 
wrongfully laid out in completing her, the Chief J ^ ic e  
answered “  In  strictness that may be so, but no ju ry
would give such damages, and they would always give
what thev conceive the plaintiffs justly entitled to 
Perhaps however, the most instructive oases are those pernaps, nowevm, ,  M artin  v. Porter, which

ESHtvn iS ar r t z t
With th t  subTecthwheny t L y  w e r e ^ e V o w « ^ ^ 1 award 
Im ages The rule of the court of equity in  cases of
^  trespass has lately been adopted in your Lordships coal trespass na . J that in  these cases at any rate
House. -now recognise and apply that measure of
every ooû  , „ . 4.. 0£ j aw formerly declined to admit asjustice w h ich  courts ot law  lorm^ ,  appiy when the
a matter of law but eft to (5 M . &
T ^ l l  was an action for trespass for working the 
W • • * Soi T+ was held that the proper estimate of
plaintiff s coal. I  tbe coal when gotten, withoutdamages was the value of the ooal. ^  >&1!owi
deducting the expenses b ^  bank. A t the tria l 
^ e  cost of bringing h e ^  ,{ ^  aotion had been in
Parke, • P,, nia intiff had demanded the coal at the 
trover, and the P̂ a™ “ a£al bank, he would have been 
p it s mouth, or on t  an lac0 of demand, without

according to ’the rule in Mart in  V. Porter, was reduced 
+n 23101 There was no motion for a new tr ia l m that 
c°ase U  in T he  following
Porter was twice reaffirmed : in Wild v. Bolt (J M. w .

672) • and Morgan v. Powell (3 Q. B. 278), Parke, B. 
being one of the court in W ild  v. Holt. However when 
the same question was raised in equity after Lord bairns 
Act the view of Parke, B. in  Wood v Morewood was 
preferred and adopted by Malms, V.C. in  B iltm Y .  
Ifoods (L .B ep. 4 Eq. 432), and afterwards by Lord 
Hatherley, when Lord Chancellor, in  the well-known 
case of Jegon v. Vivian (L. Bep. 6 Oh. 742), and i t  was 
finally approved in  your Lordships House m 
v Rawyards Coal Company (5 App. Cas. 25). In  that 
case after pointing out that there was no element of 
w ilfu l trespass or bad fa ith  on the part of the defenders, 
and that the minerals were not of special value as 
support to the surface, Lord Cairns ®/P/®B9®d 1h l“ ?ea!f  
as follows: “ Of course the value of the coal taken 
must be the value to the person from whom i t  was taken, 
because I  do not understand that there is any rule in  
this country or in Scotland that you have a right o 
follow the article which is taken away, the coal which is 
served from the inheritance, into whatever place.it may 
be carried or under whatever circumstances i t  may 
come to &  disposed of, and to fasten upon any incre
ment of value which from exceptional circumstances

iiH S lS » bi“  « »7 SST&  

a iS & w K g
because 1^0 not understand that they are. necessarily because lu o  coal trespasgj ana cannot be

account for the supposed distmction b that
cases the learned counsel argued that i t  m ^h t be tnaR

posiUon°is<weli founded." u g U  v e r |c t

not return the goods, or pay a sum ,, Mellish L  J. 
the assessed value of the goods Thm, „  MeUish

or pay the iTot ̂ ¡ o t  oat that equity

value; nor would:it 1 appren:^¿¿ing just allowances.

they l £ A t  to do srn The
l o n a ^ i B  730l, i" noytte  teke away the option in  all 
ton v̂ . x>. /» “ +Via court or iudge to make an
order’ for delivery where i t  would be unjust to allow the 
defendant tohave the option, and where he can and in

rn»ke a fair and just allowance, and so claimed the 
“ terposition of the court under the Common Law Pro
cedure Act, for the purpose of obtaining an advantage
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company, which before its  date was adm ittedly 
illegal, into law ful detention. I f  that were the 
plain im port of the order I  should be prepared to

not consistent w ith  the justice of the case. I  do not 
think that the cases relating to policies of insurance 
referred to m argument have a bearing upon the present 
question. They were, w ith one exception I  think, cases 
in  which persons who had voluntarily expended money 
in  keeping up policies which did not belong to them, 
claimed actively a lien on the moneys secured by the 
policies. Nor do I  th ink that any assistance is to be 
derived from the two cases at common law referred to 
hy Sir Horace Davey, Nicholson v. CKavman (2 H. Bl. 
254), and Lempnere v. Pasley (2 T. R. 485). Those were 
cases of trover, and the question was whether the 
plaintiff was bound before he brought his action to 
tender the amount of expenses claimed by the defen
dants. Of course he was not. My Lords, I  have dwelt 
at some length on this part of the case, because i t  
appears to me that this question ought to be le ft entirely 
open and unprejudiced by anything that has fallen from 

°  Appeal- I f  the question should ever arise, 
i t  w ill in my opinion require much consideration, and a 
fu ller argument than has been addressed to your Lord- 
ships. I  do not think that i t  can be disposed of in a 
summary way by saying tha t the defendants have no 
lien, and are therefore not entitled to any allowance. I t  
w ill have to be determined whether there is any rule 
founded on principle or authority which compels the 
court to enforoe, as against a defendant who has acted 
honestly though mistakenly, extreme legal rights at the 
instance of a plaintiff who seeks to avail himself of the 
assistance of th9 court for' the purpose of obtaining an 
unjust and unfair advantage. I  now come to the order 
of the 30th A pril 1880, and I  must say, speaking for 
myself, that, i f  i t  had not been for the judgment of the 
majority of the Court of Appeal, I  should have thought 
the appellants’ case too clear for argument. Putting 
aside for a moment the case of the two vessels whose 
cargoes had been discharged, though apparently the 
parties were not aware of the fact, the position of things 
was this : The respondents came forward alleging, and 
alleging correctly as the result proved, that the cargoes 
are theirs by right, and that they are entitled to prevent 
the masters from delivering them to the appellants, and 
to prevent the appellants from receiving them. Accord
ingly, by their w rit issued on the 27th April, they asked 
for an injunction against the masters and against the 
guano company. They apply at once for an injunction 
against the company and a receiver. The masters of 
course could not be served in time for the motion. The 
order of the 30th A pril is then made by arrangement. 
Now the object of the respondents’ application was of 
course to keep matters in  statu quo t i l l  the question 
between the parties—the question to whom the cargoes 
belonged, the only question which had arisen—could be 
determined in  due course. To keep matters in  statu quo 
i t  was necessary to provide at once for the delivery of 
the cargoes. That was provided for by permitting the 
appellants until further order to receive and deal with 
the cargoes on certain undertakings. I t  was contended 
on behalf of the respondents that the order was not a 
consent order on their part. I t  was pointed out that 
the consent expressed in the order was the oonsent of 
the appellants, and of them only. I t  may be so ; but i t  
only makes the case clearer against the respondents. I f  
the appellants alone consented, what did they consent 
top Not to a proposition of their own; that would be 
absurd. Not to a suggestion of the court; the court 
did not interfere in the matter. I t  must have been to a 
proposal or suggestion made by the respondents. The 
proposal could only have been a proposal that the 
appellants should take delivery. The order proceeded on 
that footing. I t  is consistent w ith no other view. 
Having regard to the surrounding circumstances, i t  
s.eems to me that the order is equivalent to an invita
tion by the .respondents to the appellants to take 
delivery, and an authority to them to do so, so far as 
the authority of the respondents was required. On this 
footing, too, i t  seems to me that the action against the 
masters was dismissed. Coupled w ith their dismissal 
the order amounted to an authority to them to deliver 
the cargoes to the appellants, and i t  would have been a 
complete justification to them for doing so i f  their con-

hold that there is nothing to be found in  the 
pleadings or elsewhere which could prevent its  
receiving effect in  the present question. That 
the company from  and after the date of 
the order continued to detain the cargoes, 
in  the same sense in  which they had been 
detaining them before i t  was pronounced, 
is plain enough. I  am unable to find any
th ing in  its  terms which, by reasonable im p li
cation, suggests that their continuing to withhold 
possession from Dreyfus Brothers was to be re
garded as other than a wrongful act, i f  they failed 
in  substantiating the ir rig h t. The order sanc
tions certain adm inistrative acts in  relation to the 
cargoes detained, acts of which the party u lti
mately successful would reap the benefit; but that 
sanction does not, in  my opinion, im ply that the 
detention of the cargoes, which could hardly be 
in the interest of Dreyfus Brothers, was also to 
be treated as legal. That inference appears to me 
to be excluded by the condition that the acts 
sanctioned were to be “ w ithout prejudice to any 
question between the parties.”  The meaning of 
that condition was that the company, on the one 
hand, were not to be at libe rty  to found upon the 
perm itted acts, either as fo rtify in g  the ir title  to 
the guano, or as jus tify ing  the ir detention of i t ; 
and that, on the other hand, Dreyfus Brothers 
were to be precluded from founding upon these 
acts as in  themselves wrongful, fo r the purpose 
of depriving the company of any claim for reim 
bursement, or for any other purpose.

In  so far as they allow damages fo r detention 
during the th ird  period, I  have come to the conclu
sion that the judgments appealed from are wrong. 
The order of the 17th Dec. 1880 for the appoint
ment of a receiver had the immediate effect of 
making the company bare custodiers fo r the court; 
and the appointment of the 23rd Feb. 1881 trans
ferred the actual possession of the cargoes or 
the ir proceeds from the company to an officer of the 
court. In  my opinion, detention by the company, 
whether it  had been legal or illegal, ceased at the 
firs t of these dates. That circumstance would 
not affect the quantum of damages due by the 
company, i f  it_ could be shown that the law re
gards loss arising to  the party ultim ately suc
cessful from the possession of the court as stake
holders, a,s loss directly and natura lly resulting 
from the previous wrongful acts of his adversary.
I  know of no principle, and of no authority fo r 
that proposition. I t  appears to me that from the 
tim e when the order of the 17th Dec. 1887 was
duct in the matter had afterwards been questioned. Qui 
non prohibet quod prohibere potest assentire videtur is 
an old maxim of law. Here the ease is far beyond non-
Erohibition. The respondents first prohibit, and then 
y arrangement withdraw the prohibition^ and so 

sanction the aot which they were minded originally to 
prevent. I  agree w ith Bowen, L.J. in  thinking that the 
case of the two vessels whose cargoes had been de
livered cannot be separated from the oase of th« other 
nine, and that a ll the cargoes must be dealt w ith in  the 
same way. I t  was urged by the counsel for the respon
dents that, i f  this order is to be treated as altering legal 
rights on a matter not pointedly referred to in the order, 
i t  would lead to prevent arrangements being made 
between counsel. I t  might, I  think, be retorted w ith 
equal justice that, i f  the order is to operate as a trap 
and a p itfa ll, no counsel who did not feel perfectly sure 
of his ground,'and a match for his opponent in astute
ness, would ever venture to make any arrangement at 
all. For these reasons I  agree w ith the judgment of 
Bowen, L.J,, and I  think the order of the Court of Appeal 
must be reversed.
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d u rin g  independence. The p la in tiffs  who even- 
t l i l Y  succeeded, claimed damages on the  foo ting  
of what they, i f  the  bonds had no t been ille g a lly  
detained, w ou ld  have realised a t a tim e  when 
th e ir  in i unction  was in  fo rce ; and the C ourt of 
Appeal gave damages on th a t foo ting . B u t the 
decuskin was an assessment o f damages fo r deten
tio n  the  ille g a lity  o f w h ich  was no t m  dispute, 
and ’w ent upon considerations of fac t w h ich  i t  is 
unnecessary to  examine. The defendants d id  not 
plead th a t th e ir  possession was no t i l le g a l, tne 
on ly plea they set up was th a t the p ia in tilfs  could 
no t com plain of th e ir  own in a b ility  to  sell at a 
tim e  when they he ld an in ju n c tio n  against sale. 
F o r these reasons I  am of op in ion th a t in  t  
o rig in a l appeal a t the instance o f D reyfus 
B rothers the orders complained of, re la tin g  o 
the question o f disbursements fo r  fre ig h t and 
land ing  charges, and the costs a ttend ing th a t 
auestion ough t to  be affirm ed, and the appeal 
dismissed w ith  costs. I n  the cross-appeal I  th in k  
the orders complained of, re la tin g  to  the question 
of damages and its  attendant costs, ought to  be 
varied m id  the  cause rem itted , w ith  the  declara
t io n  th a t the eleven cargoes o f guano in  qu®®tion 
were ille g a lly  detained by the  Peruvian Guano 
Company u n t il the order fo r  the  appointm ent of 
a receiver • th a t the damages thereby occasioned 
to  D re r iu s  B ro thers ough t to  be ascertained by 
cha rg ing  the company w ith  in te rest a t the ra te  of 
5 per cent, upon the proceeds of each cargo fro m  
t l£  L t e  of its  a rr iv a l at the p o rt o f discharge 
u n t il the 17th Dec. 1880, w ith  in te res t at 4 per 
cent upon the p rinc ip le  sum so ascertained u n t il 
paym ent ; and th a t ne ithe r p a rty  ough t to  have 
F r o s t s  incurred  by them  in  re la tion  to  the 
question of damages e ither before the chief c le rk  
o r in  subsequent proceedings before the  courts 
below. There ought, in  m y opin ion, to  be no costs 
o f the appeal.

Lord Bramwell concurred.
Lord M acnaghten. — My Lords: The only 

question remaining to be determined on the 
appeal of Dreyfus and Co. is whether the appel
lants have succeeded in  showing that certain 
navments made by the Peruvian Guano Company, 
rT c c o u n ?  of fre ight and landing charges in 
respect of the cargoes of guano, which formed

the subiect-matter of th is action, have already 
been allowed by the company in account w ith  the 
Peruvian Government. The plea of repayment, 
which was also set up, and which was supposed 
to rest upon the rule in  Clayton’s case (utn sup.) 
as to appropriation of payments was very pro
perly abandoned during the argument. . ¡D is 
Lordship discussed the evidence, and continued 
as fo llow s:] I t  appears to me, therefore, that 
the appellants have failed to establish the propo- 
sition fo r which they contended. The appeal 
must, I  th ink, be dismissed w ith  costs. My 
Lords, as regards the cross appeal by the Peru
vian Guano Company, at the risk  of repeating 
what has been said already I  must recapitulate 
briefly the proceedings in  the action, and the 
circumstances which led to the litiga tion . There 
is no other way that I  can see of dispelling the 
difficulties which have gathered round a case 
in  itse lf neither complicated nor d ifficu lt. L-Mis 
Lordship went through the facts of the case, W .  
continued as follows :] In  the argument before 
your Lordships the learned counsel fo r the com
pany pursued the line of argument which per
plexed and divided the Court of Appeal. They 
L id , and said tru ly , that i t  had been held in  th is 
House on the question as to reimbursement of 
the sums paid fo r fre ight and la d in g  charges 
that in  view of that question the possession taken, 
under the order of the 30th A p ril 1880 was not 
w rongful; that in  fact i t  was held that the order 
was aii invita tion  to the company to take delivery. 
How, then, i t  was asked, could possession under 
that order be a wrongful detention giving risethat order De a wrouSi “ L ■=- <?. , „
to damages ? I  must confess that I  a™ unable to 
see the difficulties which appeared so formidable 
to the Court of Appeal. I  ̂ i^ t h e  aiTangwuemt 
embodied in the order of the 30th A p ril 1880 d id  
amount to an invita tion to the company to take 
delivery of the guano, and an authority to the 
company from Dreyfus and Co., i f  and so far as 
any authority from them m ight be required, t 
do whatever m ight be necessary and proper to  
be done in  order to entitle  the company as con
signees to delivery of the cargoes in  question. 
But the invita tion was addressed to P^P1® ^¡* e 
were insisting both byw ord and deed that the 
cargoes which they were invited to receive on. 
terms were the ir own to deal w ith as they Phased 
w ithout leave or licence from anybodyand the 
acceptance of the invita tion  was ^ ard*d 
qualified by an express condition in  the form. 
an undertaking on the ¡part of the company that 
no question in  the action should be Prel" d ‘cedT^  
the order or by the receipt of the cargoes. The 
result therefore, is simply th is : The company 
remain in  the position which they took up o rig i
nally and which they avowed in  the ir pleadings; 
they cannot deny that they obtained possession 
of each and a ll of the cargoes in  question ; they 
cannot deny that possession was taken by them 
under the Raphael contract and the b ills  of 
lading • and they cannot set up the qualified per
mission which was granted to them by the order 
of the 30th A p ril 1880 as an answer to the claim 
for damages for detention. I  do not th ink that 
the company can dispute the finding of the chief 
cierk that the detention of the eleven cargoes fo r 
which the company are answerable m damages 
began on the a rriva l of such cargoes respectively 
in *  Europe. But i t  appears to  me that the 
detention of these cargoes by the company
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came to an end when the order was made 
fo r the appointment of a receiver. From the 
■date of that order possession was taken out of the 
hands of the company. Thenceforth the posses
sion was the possession of the court. I  do not 
th in k  that the possession of the court can be 
regarded as a detention by the company, nor do 
I  th ink that any loss or dim inution of p ro fit 
which may be attributable to the circumstance 
that the property in  question in  the action was 
placed in  the custody of the court is the direct or 
natural result of the detention by the company.

I t  appears to me therefore that Dreyfus and Co. 
are only entitled to damages for detention by the 
company as from their respective dates when the 
cargoes arrived in  Europe down to the 17th Dec. 
1 8 8 0 ; and as there are no materials before 
tire Douse for a more accurate computation of 
damages, I  am disposed to th ink that the measure 
adopted by the chief clerk ought not to be dis
turbed, except that damages should not be com
puted fo r any tim e after the 17th Dec. 1880. On 
the amount so arrived at I  th ink interest ought 
to  be allowed at the rate of 4 per cent, per annum 
from the 17th Dec. 1880 down to the day of 
payment. I t  is not necessary to say any
th ing w ith  regard to the supposed contra
diction between the inquiry as to damages 
directed by Bacon, V.C. and the order of this 
House as to the reimbursement of sums paid for 
fre ight and landing charges. In  my opinion the 
inquiry is not in  the slightest degree inconsis
tent w ith  the order of the H ouse. I t  appears to 
me that if  the attention of the House had been 
called to the inquiry when the former appeal was 
under consideration the order fo r the inquiry 
could not have been discharged or varied. I  have 
fe lt considerable d ifficu lty as to the proper order 
to be made on th is appeal w ith  respect to costs. 
The company have succeeded in  cutting down the 
claim of Dreyfus and Co., but in  my opinion, they 
were altogether wrong in try in g  to get rid  of the 
inquiry as to damages, and they were also wrong 
in  try in g  to shelter themselves under the order 
of the 27th A p ril 1880. In  the result, therefore, 
I  am of opinion that the orders under appeal 
ought to be varied in  the manner proposed by my 
noble and learned friend, and I  agree there ought 
to be no costs of the appeal and no costs of the 
various orders, consequent on the inquiry as to 
damages, except so fa r as costs have already been 
awarded to the company.

, Lord F ield .—M y Lords : There are two appeals 
in  th is case. In  the one brought by Messrs. 
Dreyfus the question remaining to be decided is, 
whether the claim of the company for reimburse
ment of payments made by them of the fre ight 
and landing charges in  question has been allowed 
in  account by the Peruvian Government, and the 
other is a cross appeal by the company complain
ing of the principle upon which the damages 
payable by them have been assessed. The firs t 
appeal presents no question of any d ifficulty. 
For the reasons which have already been given 
by my noble and learned friends, the evidence 
adduced by the appellants satisfies me that no 
such allowance has been made. I  th ink, there- 
fore, clearly, that th is appeal should be dismissed 
w ith  costs. I t  does not appear to me that any 
great difficulties present themselves in  the con
sideration of the cross appeal. The Vice-

Chancellor having correctly held that the re
spondents were entitled to receive and deal w ith  
the eleven cargoes in question as the ir own pro
perty, necessarily directed a consequential inquiry 
as to damages, and apparently w ith  the assent of 
a ll parties, directed the inquiry to be, what 
damages had been sustained by the respondents 
“  by reason of the detention by the appellants.”  
H is order assumed, What indeed the pleadings 
and evidence showed to have been the case, that 
there had been a detention of a ll and a detention 
by the appellants, but i t  did not lay down any 
principle upon which the damages should be 
ascertained, or define the periods of detention 
over which they should rangę; and both these 
requisites had to be supplied by the subordinate 
tribunal. W ith  regard to the firs t, the chief 
clerk in  his certificate has taken a percentage 
upon the net proceeds realised by the sales as 
the un it of damages. No complaint has been 
made of the certificate upon th is ground, and I  
do not see any more convenient measure. But 
great complaint is made of the period over which 
the interest is calculated, both as to its  com
mencement and term ination. The effect of the 
adoption of this principle is to give the respon
dents compensation fo r the loss to them of the 
net proceeds of the cargoes fo r longer periods 
than would have been the case had the respon
dents not been prevented from  receiving them in  
due course in  the ir own business, and as their 
own property. But i t  assumes that i f  the re
spondents had sold the cargoes the net proceeds 
would have been at the respondents’ bankers on 
the dates of the arriva l o f each ship, and may 
be in  th is respect open to the appellants’ com
plaint, fo r i t  is urged that the realisation of the 
cargoes must have occupied some time after 
arriva l. But i t  does not appear to me that this 
was necessarily the case, fo r i t  may be that the 
cargoes could have been realised upon the market 
before arriva l by cash or b ills  against shipping 
documents. I  do not know how th is is, hut i t  
appears from  the judgment of Cotton, L.J., that 
no point was raised upon this, either at chambers 
or before Kay, J., nor indeed was it  much, i f  at 
all, pressed before your Lordships. I t  is not 
probable that any great, i f  any, injustice has 
been done in  th is respect; and I  am certainly 
not prepared to advise your Lordships to send 
the same back to the chief clerk fo r fu rther 
inqu iry upon this point. That course m ight 
involve a long and expensive inquiry. As to the 
period of term ination adopted by the chief clerk, 
i t  was firs t said that the inquiry should be lim ited 
to the date of the order of the 30th A p ril, and 
confined to any p rior wrongful acts that m ight 
be proved in  reference to the vessels that had 
then arrived, nominal damage only being given 
in  respect of the subsequent dealings by the 
defendants. I t  was argued that these dealings 
were not only not unlawful in  themselves but 
had been held not to be so by this House, and 
the judges below seem to have been very much 
impressed w ith  this argument. This contention 
is, however, based upon what appears to me to be 
a very erroneous view of the effect of the agree
ment carried out by the order of the 30th A p ril 
and of your Lordships’ order. The state of 
things was th is: the appellants were in  the de 
facto possession of the cargoes. The charters 
had been effected by them in  the ir own names;
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and as each ship arrived they directed its move
ments and discharge as they thought best, and 
they claimed a rig h t to do this under the Raphael 
contract, and in  order to realise the ir 4L 15s. per 
ton. They were also practically m a position to 
do i t  from  the ir influence w ith the masters, at a ll 
events in  the m ajority of cases, whereas the respon
dents could only render the ir claim to possession 
effective by the intervention of a receiver, which 
would have been productive of cost and delay.
I t  was to the interest of everybody that the 
receipt of the cargo and discharge of the ship, 
necessary acts to be done by somebody, should 
not be rendered d ifficu lt and expensive by the 
active intervention of the respondents w ith  the 
masters of the ships, and the s trik ing  out of the ir 
names as parties to the action shows that one of 
the objects of the agreement was to remove this 
cloud, as i t  were, upon the title . The respon
dents were therefore w illing  to stand aside as to 
the receipt and landing of the cargoes so long as 
the appellants dealt w ith  them and conducted the 
sales fa irly  as between both sides. No doubt the 
calculated effect was that the appellants would, 
i f  they persisted in  the ir claim, as they did, have 
to receive the cargoes and make the necessary 
disbursements. But that was a ll; and th is is the 
construction which, as I  understand the case, 
your Lordships put upon the agreement and 
order. I  have, of course, very carefully con
sidered as well the order of th is House of the 
18th Ju ly  1887 as the reasons given by my noble 
friends who advised your Lordships on that occa
sion. In  the result I  am unable to find anything 
in  any of them to show that the receipts and 
dealings by the appellants were made law ful in  
the sense that the respondents’ rig h t of action in  
respect of them was affected. They were treated, 
as i t  appears to  me, throughout as payments 
made w ith in  the contemplation of the parties to 
the agreement of the 30th A p ril, although no 
doubt i t  was pointed out by Lord Macnaghten, 
that they m ight in  any view well be considered 
as made under exceptional circumstances, so 
as to prevent the application of the alleged 
general rule as to the disallowance of a claim by a 
wrong-doer of compensation for acts done in  the 
execution of his wrong. I  th ink, therefore, that 
the lia b ility  of damages continued at least up to the 
order for the appointment of the receiver, the 17th 
Dec., but I  agree w ith  my noble friends, fo r the 
reasons which they have given, that i t  cannot be 
carried beyond. As to so much therefore of the 
item  B, in  the chief clerk’s certificate as extends 
to the subsequent period, and also to the two 
other heads of damage, A  and C, I  am of opinion 
that the certificate ought to be varied. In  no 
view, as i t  appears to me, can tlie  items A  and 0 
be regarded as so consequential upon the wrong 
done as to entitle  the respondents to claim them 
as damages. They are said to have resulted from 
the acts of the court by its  receiver, but I  know 
of no authority fo r saying that that was a direct 
and natural consequence of the previous wrongful 
acts of the company. A t one tim e I  entertained 
some doubt whether the respondents were not 
entitled, so far as the interest was concerned, to 
have it  calculated down to the order fo r payment 
out of court, but on consideration i t  appears to 
me that the language of the order of the Yice- 
Chancellor directing the inquiry, cannot include 
the detention by the receiver. I t  may be that 
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the appellants have in  fact sustained damage by 
being deprived of the ir property up to the fu ll 
date, and it  m ight be argued that the company’s 
refusal to part w ith  the ir unlaw ful possession 
except upon terms of transferring i t  to the court 
to hold fo r them as well as for the respondents, 
was, in  a sense, the cause of the deprivation. 
But here also I  th ink  that i t  cannot be treated as 
so direct and natural a consequence as to ju s tify  
an award of damages in  respect of it. I  have 
come to the conclusion, therefore, that the appeal 
should be allowed to the extent I  have indicated, 
and I  th ink that the justice of the case w ill be 
met by dealing w ith  the costs in  the way pro
posed by Lord Watson, in  whose proposed order 
in  other respects I  concur.

In  the original appeal, order appealed from  
affirmed and appeal dismissed with costs. 
In  the cross-appeal, orders appealed_ from  
varied and cause remitted with directions as 
to the ascertainment of damage, and no costs 
allowed to either party in  the courts below, or 
in  this House, with the exception of those 
expenses which relate to competency.

Solicitor for Dreyfus and Co., O. M. Clements.
Solicitors fo r the Peruvian Guano Company, 

C. and S. Harrison and Co.

Nov. 29, Dec. 2, and 16, 1892.
(Before the L ord Ch an c ello r  (Hersehell), Lords 

W atson, A shbourne , M orris , and F ie l d .) 
H ic k  v . R aym o nd  an d  R e id , (a)

O N  A P P E A L  F R O M  T H E  C O U R T OF A P P E A L  IN  
E N G L A N D .

B ill of lading—Demurrage—Obligation to dis
charge in  reasonable time — Delay caused by 
strike—Liab ility  of consignee.

Where no period is fixed fo r the performance of a 
contract of carriage in  a b ill of lading the obliga
tion is to perform i t  w ithin a reasonable time 
under the existing circumstances, and there is no 
liab ility  fo r delay, however protracted, i f  such 
delay is attributable to causes beyond the control 
of the party on whom the obligation rests, and he 
has not acted negligently nor unreasonably.

Goods consigned, to the respondents were shipped on 
boa/rd a ship of the appellant under bills of lading 
which contained no stipulation as to the time 
within which the cargo was, to be discharged. 
The ship duly arrived at her port of discharge, 
and the unloading was commenced, but before i t  
was completed a strike took place among the 
dock labourers, and the completion of the unload
ing was delayed fo r a considerable time. I t  was 
admitted that during the continuance of the 
strike i t  was impossible to obtain the necessary 
labour to complete the discharge of the ship.

Held (affirming the judgment of the court below), 
that the respondents were not liable fo r the 
delay, under the circumstances which existed at 
the port. .

W righ t v. New Zealand Shipping Company (40 
L  T. Rep. N. 8. 413; 4 Asp. Mar. Law Cas. 118; 
4 Ex. Div. 165, n.) explained.

T h is  was an appeal from  a judgment of the Court 
of Appeal (Lindley, Fry, and Lopes, L.JJ.),

(a) Reported by C. E. Malden, Esq., Barrister-at-Law.
2 H
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reported as Hick v. Rodocanachi in  65 L . T. Rep.
N . S. 300 ; 7 Asp. Mar. Law Cas. 97 ; and (1891) 
2 Q. B. 626, in  so fa r as i t  reversed a judgment 
o f Mathew, J., reported in  64 L. T. Rep. N. S. 
138 ; 7 Asp. Mar. Law Cas. 23, at the tr ia l w ithout 
a ju ry.

The facts, which were not in  dispute, are set 
out in  the judgment of the Lord Chancellor, and 
in  the reports in  the courts below.

Finlay, Q.C., Robson, Q.C., and Holman appeared 
fo r the appellant.

S ir R. Webster, Q.C., Bucknill, Q.C., and Leek 
fo r the réspondents.

The arguments and authorities appear from the 
judgments. A t the conclusion of the argu
ments the ir Lordships took time to consider their 
judgments.

Dec. 16.—Their Lordships gave judgment as 
follows :—

The L ord Ch an c ello r  (Herschell).— My 
Lords : This action was brought by the p la in tiff, 
who is a shipowner, against the defendants, who 
were consignees and holders of the b ills of lading 
o f a cargo carried on board the p la in tiff’s steam
ship Derwentdale, to recover damages fo r the 
detention of the vessel during her discharge at the 
port o f London. B y the b ills of lading the cargo 
was to be delivered in  good order and condition 
“  a t the port of London.”  On the 14th Aug. 1889 
the vessel arrived in  the M illw a ll Dock, and was 
reported to the Custom House. The discharge 
o f the wheat, of which the cargo consisted, com
menced on the 16th Aug. On the 20th Aug. a 
strike of dock labourers began in  the port of 
London, and some of the labourers engaged in  the 
discharge of the Derwentdale then ceased to work. 
A  few days after the strike became general, and 
no work was done in  the discharge of the vessel 
u n til the 16th Sept., when i t  was recom
menced, and finished on the 18th. Evidence was 
given that, apart from  the strike, the discharge of 
the vessel would have been completed in  six days. 
The dock company were employed by the respon
dents to discharge the vessel. Only the trim m ing 
o f the cargo was to be the work of the shipowner, 
otherwise the entire obligation to discharge the 
vessel rested on the consignees. A t the commence
ment of the tria l, in  the course of the discussion 
which took place as to  whether the case should be 
heard w ith or w ithout a ju ry, certain admissions 
were made by the learned counsel, and I  th ink it  
well to state at the outset what I  take to be the 
facts, either proved or admitted. I  th ink  i t  must 
be taken that, throughout the whole of the time 
during which the discharge ceased, and the dock 
company were unable to supply labour to effect it, 
i t  was not possible fo r the respondents either to 
find  any other person to provide the labour or 
themselves to obtain the necessary labour in  any 
other way. I f  the terms of the b ills  of lading had 
required the discharge to be effected in  any parti
cular number of days, i t  is quite clear that the 
burden of the delay caused by the d ifficulty of 
obtaining labour would have fallen upon them, 
and i t  would have been no answer to a charge tha t 
they had failed to fu lfil the ir obligation to say that 
the circumstances had rendered i t  impossible for 
them to do so. The b ills  of lading in  the present 
case contained no such stipulation, and therefore, in  
cacordance w ith ordinary and well-known princi-

[H . of L.

pies, the obligation of the respondents was that they 
should take discharge of the cargo w ith in  a reason
able time. The question is, have the p la intiffs 
proved that th is reasonable time has been exceeded P 
This depends upon what circumstances may be 
taken into consideration in  determining whether 
more than a reasonable time was occupied. The 
appellant’s contention is, that inasmuch as the 
obligation to take discharge of the cargo, and to 
provide the necessary labour fo r that purpose, 
rested upon the respondents, the test is what time 
would have been required for the discharge of the 
vessel under ordinary circumstances, and that, 
inasmuch as they have to provide the labour, they 
must be responsible i f  the discharge is delayed 
beyond that period. The respondents, on the 
other hand, contend that the question is not what 
time would have been necessary, or what time 
would have been reasonable under ordinary c ir
cumstances, but what tim e was reasonable under 
existing circumstances, assuming that, in  so far 
as the existing circumstances were extraordinary, 
they were not due to any act or default on the 
part of the respondents.

There appears to me to be no direct authority 
upon the point, although there are judgments 
bearing on the subject to which I  w ill pre
sently call attention. I  would observe, in  the 
firs t place, that there is of course no such 
th ing as a reasonable time in  the abstract. I t  
must always depend upon circumstances. Upon 
“ the ordinary circumstances,”  say the learned 
counsel fo r the appellant. B ut what may w ithout 
im propriety be termed the ordinary circumstances 
differ in  particular ports at different times of the 
year. As regards the practicability of discharging 
a vessel they may differ in  summer and winter. 
Again, weather increasing the d ifficulty of, though 
not preventing, the discharge of a vessel may 
continue fo r so long a period tha t i t  may justly  
be termed extraordinary. Could i t  be contended 
tha t, in  so fa r as i t  lasted beyond the ordinary 
period, the delay caused by i t  was to be excluded 
m determining whether the cargo had been dis
charged w ith in  a reasonable tim e P I t  appears to 
me tha t the appellant’s contention would involve 
constant d ifficulty and dispute, and that the only 
sound principle is that the “  reasonable time ”  
should depend on the circumstances which actually 
exist. I f  the cargo had been taken w ith a ll 
reasonable despatch under those circumstances, 
I  th ink the obligation of the consignee has been 
fu lfilled . When I  say the circumstances which 
actually exist, I, of course, im ply that those 
circumstances, in  so fa r as they involve delay, 
have not been caused or contributed to by the 
consignee. I  th ink the balance of authority, 
both as regards the cases which relate to con
tracts by a consignee to take discharge and those 
in  which the question what is a reasonable time 

, has had to be answered when analogous observa
tions were under consideration, is d istinctly in  
favour of the view taken by the court below. In  
Postlethwaite v. Freeland (42 L . T. Rep. N. S. 845; 
4 Asp. Mar. Law Cas. 302 ; 5 App. Cas. 599) the 
law was stated by Lord Selborne, L.C. thus: “  If, 
on the other hanS, there is no fixed time, the law 
implies an agreement to discharge the cargo 
w ith in  a reasonable tim e ; that is, as was said in 
Ford v. Cotesworth (23 L. T. Rep. N. S. 165; 
3 Mar. Law Cas. O. S. 190, 468 ; L . Rep. 5 Q. B. 
544), a reasonable time under the circumstances.”
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In  the same case Lord Blackburn clearly indicated 
tha t this view of the law was, in  his opinion, 
correct and in  accordance w ith the current oi 
previous au thority; and he not only quoted w ith 
approval the law laid down ™ Taylor Great 
Northern Railway Company (L. Rep. I  O. r .  oeoj, 
that “  a reasonable tim e”  meant what was reason
able under the circumstances as distinguished from 
“  the ordinary time,”  which it  had been contended 
was the same thing as a reasonable time, but 
stated that in  his opinion the law so laid down was 
applicable to the case then under consideration.
I t  is true that, in  the case of Postlethwaite v. 
Freeland, the point which has now to be deter
mined did not directly arise, inasmuch as m that 
case the charter-party contained the stipulation 
tha t the cargo was to be discharged w ith a ll 
despatch according to the custom of the port, and 
I  cannot agree w ith what appears to liaye been 
the view of Lord Blackburn, that this was 
necessarily the same as the implied obligation to 
discharge w ith in  a reasonable time. In  that case 
i t  was proved that the mode of discharge 
customary in  the port was by means of a warp 
and lighters, and that these were under the 
absolute control of a company to which the 
Government authorities had transferred a ll their 
powers, and that the company allowed vessels the 
use of the warp and lighters in  turn. The result 
was that, owing to the presence of a considerable 
number of ships, the tu rn  of the appellant’s vessel 
did not come fo r a considerable time. I t  appears 
to me that, under these circumstances, the judg
ment was inevitable that the cargo had been 
discharged w ith a ll despatch according to the 
custom of the port, and also that Postlethwaite v. 
Freeland cannot be taken as a decision concluding 
the question arising on th is appeal. The dicta 
are undoubtedly of great weight, and I  concur 
w ith the result at which Lord Blackburn arrived, 
that so fa r as there was prior authority i t  pointed 
in  the direction of the view adopted in  the present 
case by the Court of Appeal. Lord Blackburn 
excepted the case of Wright v. New Zealand 
Shipping Company (40 L. T. Rep. N. S. 413; 4 
Asp. Mar. Law Cas. 118; 4 Ex. D iv. 165, n.), 
regarding the decision there as conflicting w ith 
that of the Court of Appeal in  Postlethwaite 
v. Freeland. Now i t  is to be observed that 
Thesiger, L .J., who had been a party to the 
judgment in  Wright v. New Zealand Shipping 
Company, was also a party to the decision 
in  Postlethwaite v. Freeland in  the Court of 
Appeal. He manifestly did not intend to  lay 
down the law differently in  the two cases, nor do 
I  th ink there is any necessary conflict between 
them, although, no doubt, expressions are to be 
found in  the judgments in  Wright v. New Zealand 
Shipping Company which favour the contention 
of the appellant in' the present case. Cotton, L. J ., 
in  his judgment in  tha t case, in  terms says that 
he wiU not attempt to lay down an exhaustive 
rule, but w ill speak chiefly w ith reference to the 
case then before the court. The facts there were, 
that the cargo was to be delivered into lighters 
alongside, or at the wharf, as charterers’ agents 
m ight direct, no time being fixed w ith in  which the 
discharge was to take place. A t the port of 
discharge there were only two firms of lightermen 
fo r discharging cargoes, one of which worked 
solely fo r the defendants, the charterers, and the 
captain was compelled to employ that firm  alone

to discharge the vessel. A t the time when the 
vessel arrived the port was unusually crowded by 
a “  rush ”  of vessels, and about twenty vessels 
were ly ing there, of which one half either belonged 
to  or were chartered by the defendants. The 
number of lighters was small, and i t  was proved 
that after the arrival of the vessel preference in  
discharging cargoes was shown to vessels w ith  
“ round”  charters. The learned judge who tried  
the case, in  summing up, told the ju ry  that they 
were to take into consideration the circumstance 
that the port was fu ll of vessels, but he did not 
directly te ll them not to consider the deficiency o f 
lighters caused by the large number of ships, so 
fa r as that state of things had been produced by 
the defendants themselves ; nor did he te ll them 
that the defendants were bound to provide the 
means of unloading w ithin a reasonable tim e ; 
nor that they were bound to a llo t the lighters 
proportionately among the vessels, or to use the 
lighters fo r them in  the order in  which they 
arrived. The ju ry  found in  favour of the defen
dants, and the appeal was against the judgment 
of the Queen’s Bench Division making absolute a 
rule fo r a new tria l. I t  w ill thus be seen tha t the 
circumstances which prevented the vessel being 
discharged w ith in  the ordinary time were not 
beyond the control of the defendants. I t  was 
not shown that they could not by reasonable pre
cautions or exertions have procured the necessary 
lighters elsewhere or earlier and so have avoided 
the delay which took place. Under these circum
stances I  th ink the decision was perfectly righ t, 
and a new tr ia l properly granted. In  my opinion 
the cases referred to by the appellant’s counsel in  
which it  has been held that there was a breach of 
the obligation on the part of a charterer to supply 
a cargo do not involve the assertion of any 
doctrine in conflict w ith that which has been laid 
down in  the present case by the Court of Appeal. 
For these reasons, my Loi-ds, I  am of opinion 
tha t the judgment of the court below was correct, 
and ought to be affirmed, and the appeal dis
missed w ith  costs, and I  move your Lordships 
accordingly.

Lord W atson .—My Lords : Although the ques
tion raised in  th is appeal is submitted fo r the firs t 
time to the determination of an English court, the 
principles which must govern its  decision are as 
old as the law of contract. When the language 
of a contract does not expressly, or by necessary 
im plication, fix  any time fo r the performance of a 
contractual obligation, the law implies that i t  shall 
be performed w ithin a reasonable time. The rule 
is of universal application, and is not confined to 
contracts fo r the carnage of goods by sea. In  the 
case of other contracts the condition of reasonable 
tim e has been frequently interpreted, and has in 
variably been held to mean that the party upon 
whom it  is incumbent duly fu lfils  his obligation, 
notwithstanding protracted delay, so long as such 
delay is attributable to causes beyond his control, 
and he has neither acted negligently nor unreason
ably. In  the face of the admission given by him  
at the tria l, i t  is in  vain fo r the appellant to sug
gest that the delay which occurred in  unloading 
the Derwentdale’s cargo, was owing to causes 
under the respondents’ control, or to their fa ilure 
to do anything which could possibly or reasonably 
have been done in  order to avoid that delay. In  
that state of the law and of the facts, i t  is, in  my 
opinion, impossible that the appellant can prevail
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unless he is able to show that the rule as adminis
tered in  the case of other contracts is subject, 
when the contract is constituted by b ill of lading, 
to  the singular exception tha t the owner of the 
goods must be held to have acted unreasonably, 
and to  be liable fo r the delay, whenever the opera
tion  of unloading is stopped by an unforeseen 
obstacle which he did nothing to create and is 
powerless to remove. A  proposition of that cha
racter requires some authority to support it, but 
none has been produced. In  none of the cases 
cited at the bar does i t  appear to me that the point 
now raised was present to  the minds of the learned 
judges. But i t  is sufficient fo r the purposes of 
th is appeal, that, whi 1st nothing was said in  any 
of them which lends the least countenance to the 
proposition_ maintained by the appellant, much 
was said pointing in  an opposite direction. These 
cases, in  so fa r as they were founded on by the 
appellant as authorities in  his favour, have been 
carefully examined in  the opinion jus t delivered by 
my noble and learned friend, to whose reasons fo r 
affirm ing the judgment of the Court o f Appeal I  
have really nothing to add.

Lord_ A s h b o u r n e—My Lords: The question 
raised in  th is appeal is important, and is up to 
th is  ̂ not covered by any express authority. 
Having regard to the admissions of the parties, 
the sole question is, Who is to bear the loss caused 
by the strike? Who is to bear the risk of the 
strike, assuming each party to be innocent, that 
each party did what he could, and tha t the hap
pening o f the strike was entirely beyond and out
side _ the control of either ? The contract not 
naming any time fo r unloading, the obligation 
o f the defendants was to unload w ith in  the time 
implied by law, that is, a reasonable time. W hat 
is the meaning of this expression, “  reasonable 
tim e P”  I t  is obvious that “  reasonable ”  cannot 
mean a definite and fixed time. I t  would not be 
“  reasonable ”  i f  i t  was not sufficiently elastic to 
allow the consideration of circumstances which 
a ll reason would require to be taken into account. 
The appellants accordingly adm it that the con
signee has a rig h t to have a ll ordinary circum
stances taken into account, but insist that a ll 
extraordinary circumstances are to be excluded 
from  consideration. Is  this distinction sound, 
and does it  rest upon any real principle ? I f  the 
consignee does a ll he can, is not his conduct 
reasonable ? I f  by circumstances absolutely out
side his control he can do nothing, is his inaction 
unreasonable ? I f  i t  is reasonable to consider 
some circumstances outside his control in, favour 
of the consignee, why are not a ll circumstances 
in  the events which actually happen, and he 
cannot control, also to be taken into account ? 
In  considering how to ascertain “ reasonable 
tim e,”  must not the question come in, whether the 
consignee, in  the circumstances which eventuated, 
acted unreasonably P I f  throughout the consignee 
acted reasonably, i f  he did a ll he could, i f  he 
om itted nothing that he should have done, why 
should a ll the circumstances be a rb itra rily  divided 
in to  ordinary and extraordinary fo r the purpose 
o f putting a narrow and a rtific ia l meaning upon 
the words “ reasonable tim e?”  Unless lex cogit 
ad impossibilia, I  th ink, when the parties have 
used a form  of contract which names no day, 
and leaves the discharge of the cargo to be made 
w ith in  the reasonable time implied by law, that 
reasonable time should be ascertained by a con

[H. or L.

sideration of a ll circumstances which eventually 
happen, and are outside the control of the 
consignee. I t  is somewhat strange that this im 
portant question has not heretofore been clearly 
and fina lly settled by direct authority, and i t  is 
manifest, from  the arguments addressed to your 
Lordships, that the decisions in  somewhat sim ilar 
cases are conflicting, and the opinions of eminent 
judges would appear not to harmonise. The par
ticu la r point involved in  this appeal has never, I  
believe, been expressly discussed or decided, 
although the decisions which have been referred 
to deal w ith topics and considerations most 
apposite to the case before your Lordships. The 
case of Ford v. Cotesworth (23 L. T. Rep. N. S. 
165; 3 Mar. Law Cas. O. S. 468; L . Rep. 5
Q. B. 544) is worthy of attention. The con
tract was silent as to time, and therefore the 
freighter was bound to  unload w ithin a reason
able time. Owing to threats of bombardment the 
cargo could not be landed in  the usual time, and i t  
was held that the charterer was not liable for the 
delivery. Cockbum, C.J., in  his summing up, 
said: “  There would be a point of law whether 
th is case was to be decided w ith reference to the 
ordinary state of things at the port, or whether 
any extraordinary circumstances that prevented 
the unloading m ight be taken into account.”  The 
questions le ft to the ju ry  were, whether, looking 
to the ordinary state of things at the port, there 
was any unreasonable delay; whether, looking 
to the extraordinary circumstances, there was any 
unreasonable delay; whether there was any delay 
caused by political circumstances over which the 
consignees had no contro l; was any delay caused 
by the default of the consignees, and to con
tingently assess the damages fo r the time during 
which the ship was kept at her berth doing 
nothing by the action of the Government of the 
place and the threats of bombardment. The ju ry , 
in  answer to the firs t two questions, found that 
there had been no unreasonable delay, and they 
assessed the damage if  any was to be allowed. 
The p la in tiff applied to the Queen’s Bench to 
enter the verdict fo r h im ; and that court held 
tha t the contract implied by law was that each 
party would use reasonable diligence in  perform
ing the ir part of the delivery, which, by the 
custom of the port, fe ll upon him ; and that 
there was no implied contract that the dis
charge should be performed in the time usually 
taken at the port (19 L . T. Rep. N. S. 634; 
3 Mar. Law Cas. O. S. 190; L. Rep. 4 Q. B. 
127). Blackburn, J., in  pronouncing the judg
ment of the court, said: “ We are aware of no 
authority fo r saying that the law implies a con
tract to discharge in  the usual time, except what 
is said in Burmester v. Hodgson (2 Camp. 488), in  
which case i t  was not necessary fo r the decision. 
We th ink that the contract which the law implies 
is only that the merchant and shipowner should 
each use reasonable despatch in  perform ing his 
part. That such was the opinion of Lord Tenter- 
den, C.J. appears to be implied from his ru ling  in 
Rogers v. Hunter (M. & M. 65) as to what was the 
obligation of the holder of a b ill of lading. I f  this 
be so, the delay having happened w ithout fa u lt on 
either side, and neither having undertaken by 
contract, express or implied, that there should be 
no delay, the loss must remain where it  fa lls.”  
The Exchequer Chamber also, on appeal, upheld 
the verdict for the defendant (ubi sup.). M artin,
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WaS nl rule and the circumstances were not at 
f lT o n tx ^  the control of the defendants. The 
case of Fostlethwaitev. M a u d  (42 L . ^
■m* g 845; 4 Asp. Mar. Law Cas. o lL , o App.
Tas 599) is most im portant in  consequence ̂  of 
many0 ° f the dicta, although the precise point 
Evolved in  this case did not actually arise. 
The E arl of Selbome L.C., 
ment in  the House of Lords, said: I f  there 
is no time fixed the law implies an agreement to 
discharge the cargo w ith in  a reasonable time, that 
is, as was said by Blackburn, J „ m Ford v. Cotes- 
worth, w ith in  a reasonable time under a ll the 
circumstances.”  Lord Blackburn s own judgment 
in  th is case is the strongest decision m favournt 
the contention relied on by the respondents, and 
presents the topics against the appellant s con
tention w ith great force. These cases and others 
cited during the argument show that there is a 
conflict of jud icia l opinion on the question 
involved; but, in  my opinion, the preponderance of 
authority and reasoning is against the aPPeB^ Y  

Besides, the authorities by way o f analogy 
(as forcib ly pointed out by Fry, L .J ) are also 
against the appellant, and in  favour of the view 
th a t reasonable time must be determined by 
reference to the actual events which occur. In  
the case of Taylor v. The Great Northern 
Railway Company (L. Rep. 1 C. F. oho) i t  
was held that a common carrier was only bound
to  carry w ithin a reasonable time looking at
the circumstances of the case. Erie, O.J. says 
pla inly • “  I  take reasonable time to mean a time 
S n  which a carrier can deliver, using a ll

L j S o -  B -) ^Is^'shows an effort

marriage And the American case of Cross v. 
Beard (26 New York Rep. 85), decided th irty  
™  a-o, shows that a breach in  a canal and a 
fto rm  on a lake were taken into account m  
measuring what was reasonable time. B ut i t  is 
not upon analogies or upon conflicting authorities
alone1 that the decision of your Lordships can 
rest although they are most valuable and im 
portant to elucidate the position. Principle and 
reason, in  my opinion, alike oppose the contention 
o f the appellant. I t  is somewhat hard to make 
either party suffer, but there is no help fo r it. I t  
must be remembered that there are forms of b ills

of lading which expressly name strikes and such 
contingencies, and cast the responsibility upon 
the consignees. I f  the shipowner wishes the 
merchant to be answerable fo r such events he can 
stipulate fo r i t  expressly. I t  is no doubt hard on 
the shipowner in  this case, but I  do not apprehend 
any disturbance in  mercantile contracts, as parties 
can readily, i f  they please, change the terms of 
future contracts, and prevent the possibility ot 
misunderstanding or surprise. On the grounds 
that I  have referred to, I  th ink the judgment of 
the Court of Appeal should be affirmed. Lord 
M orris has requested me to say that he concurs m 
tlie  conclusion at which your Lordships have 
unanimously arrived.

Lord F i e l d — My Lords: I  concur.l O l  U . JJ A X U U U .------ JLM.JT • -- -----------------------

Order appealed from  affirmed, and appeal dis
missed with costs.

Solicitors fo r appellant, Downing, Holman, and

^S o lic ito rs fo r respondents, Lowless and Co.

Supreme Court of In ta tm
COURT OF APPEAL.

Saturday, May 7,1892.
(Before Lord E sher , M.R., F ry  and L opes, 

L.JJ.)
T u r n e r  v . M ersey D ocks a n d  H arbour  

B o a r d ; T he  Zeta . (a)
Damage-County Courts Admiralty jurisdiction 

—Collision between ship and dochhead—Costs
County Courts Admiralty Jurisdiction Act IVW
(31 & 32 Viet. c. 71), s. 3—County Gwris Admi
ralty Jurisdiction Amendment Act lbb9 {¡¡4 a oo 
Viet. c. 51), 8.4. .

A County Court has no jurisdiction on its Admi
ralty side under sect. 4 of the County Courts 
Admiralty Jurisdiction Amendment Act 18b», 
giving Admiralty jurisdiction “ over a ll claims 
for damage to ships whether by collision or other
wise ”  over a claim in  personam by shipowners 
against a dock company fo r damage occasioned 
in  the dock to their ship through contact with 
the dock wall caused by the negligence of the 
defendants’ servants; and hence, where i « 
claim is successfully instituted in  the High Court 
the judge is wrong in  disallowing the p la in tiff s 
costs on the ground that the action might have 
been brought on the Admiralty side of the local 
County Court.

Th is  was an appeal by the p la intiffs in  a damage 
action against the decision of the President of 
the Probate, Divorce, and Adm iralty D ivision (Sir 
Charles B utt), refusing to give them the costs of

^ T h ?  action was instituted in  personam by the 
owners of the steamship Zeta against the Meisey
Docks and Harbour Board, to secure compensation
fo r damage caused by the Zeta by the alleged 
negligence of the defendants. .

The Zeta a t the tim e in  question was being 
moved under her own steam from  the Stanley 
Dock, Liveipool, into the Sandon Graving Docks,
' (a) Eeportedby Butler A spinah ,, Esq., Barrister-at-Law.
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under the orders of the dock officials, who were 
the servants of the defendants. During the 
operation her propeller struck the wall of the 
pierhead, and sustained damage, which accord
ing to the p la in tiffs ’ particulars amounted to 
2211. 4s. 6d.

The learned President decided that the defen
dants were liable fo r the reason that the damage 
was caused by the negligence of their servants, 
but refused to give the p la intiffs costs on the 
ground that the action m ight and ought to have 
been brought on the A dm iralty side of the L ive r
pool County C ourt: (65 L . T. Rep. N. S 230- 
(1891) P. 216.; 7 Asp. Mar. Law Cas. 64.) ’

Prom the decision as to costs the pla intiffs 
now appealed.

The following Acts of Parliament were referred 
to m argument, and are material to the deci
sion :—

3 & 4 V iet, c. 65 :
Sect. 6 And be i t  enacted that the High Court of 

Admiralty shall have jurisdiction to decide all claims 
and demands whatsoever in the nature of salvage for 
services rendered to, or damage received by any ship or 
sea-gom? vessel, or in the nature of towage, or for 
necessaries supplied to any foreign ship or sea-going 
vessel, and to enforce the payment thereof, whether 
such ship or vessel may have been within the body of a 
oonnty or upon the high seas at the time when the 
services were rendered, or damage received, or neces
saries furnished in  respect of which suoh claim is made. 

Adm iralty Court A ct 1854 (17 & 18 V iet. c. 78) •
• In aU cases in which a party has a cause or

right of action in the High Court of Admiralty of Eng
land against any ship or freight, goods, or other effects 
whatsoever, i t  shall not be necessary to the institution 
ol the suit for such person to sue out a warrant for the 
a-rrest thereof, but i t  shall be competent to him to pro- 
ceed by way of monition, oiting the owner or owners of 
such sh!p freight, goods, or other effects, to appear 
and defend the suit, and upon satisfactory proof being 
given that the said monition has been personally served 
upon such owner or owners, the said court may proceed 
to hear and determine the suit, and may make such 
order m the premises as to i t  shall seem right.

Adm iralty Court A ct 1861 (24 V iet. c. 10):
• S.ej* ‘ .?• The H:?h Court of Admiralty shall have 
jurisdiction over any claim for damage done by any ship.
,oi°£u™;L Courts Adm iralty Jurisdiction A ct 1868 (31 & 32 V iet. c. 71):

Seot. 3. Any County Court having Admiralty juris- 
diction shail have jurisdiction and all powers and 
authorities relating thereto to try  and determine, subject 
and according to the provisions of this Act, the following 
oauses (in this Act referred to as Admiralty causes) • 
(d.) As to any chum for damage to cargo or damage bv 
collision. Any cause in which the amount claimed does 
not exceed three hundred pounds.

The County Courts A dm iralty Jurisdiction 
Amendment A ct 1869 (32 & 33 V iet. c. 51):

Sect. 4. The 3rd section of the County Courts 
Admiralty Jurisdiction Act 1868 shall extend and apply 
to all claims to damage for ships, whether by collision or 
otherwise, where the amount claimed does not exceed 
three hundred pounds.
, . ? arne8’ Q ^- an<I Joseph Walton, fo r the plain
tiffs , in  support of the appeal.—The President 
was wrong in  refusing the p la intiffs the ir costs. 
JEe t , L .J.—Can you appeal as to costs only?! 
Xes. This is not an appeal from  the judge’s 
discretion, but from  the principle of law upon 
which he acted, viz., that this action could have 
been brought on the Adm iralty side of the County 
C ourt: J

The City of Manchester. 42 L. T. Eep. t f  S 521- i  
P. Div. 221; 4 Asp. Mar. Law Cas. 261.

We contend that the County Court had no ju ris 
diction on its  Adm iralty side to entertain this 
action. W ith  the one exception of charter-parties, 
the County Court has no greater jurisdiction than 
the Adm iralty Court had:

Reg. v. Judge o f  the City of London Court. 66 
L T. Eep. N. S. 135; (1892) 1 Q. B. 273 ; 7 Asp. 
Mar. Law Cas. 140.

The Adm iralty Court never had, and never 
attempted to exercise, jurisdiction over a case of 
this sort. This is a case in  personam arising out 
of contractual rights in  respect of negligence 
happening w ithin the body of a county. I t  was 
not u n til 1854 that the A dm iralty Court could 
exercise jurisdiction in  personam in  respect o f 
collisions happening w ith in  the body of a county: 
(17 & 18 V iet. c. 78, s. 13.) That A ct of Parlia
ment did not give the court a greater jurisdiction 
than it  had before, but merely allowed i t  to exer
cise in  personam jurisdiction it  already had. The 
general words used in  3 & 4 V ie t. c. 65, and 24 
Viet. c. 10, dealing w ith the cases of damage 
received and done by a ship, must have some 
lim ita tion put upon them :

The Urania, 5 L. T. Eep. N. S. 402; 10 W. E. 97- 
1 Mar. Law Cas. O. 8. 156 ;

Flower v. Bradley, 31 L. T. Eep. N. S. 702 ; 44 L  J 
1, Ex. ; 2 Asp. Mar. Law Cas. 489;

Everard v. Kendall, 22 L. T. Eep. N. S. 408 ; 3 Mar.
Law Cas. O. S. 391; L. Eep. 5 C. P. 428 ;

The Alexandria, 27 L. T. Eep. N. S. 565; L. Eep.
3 A. & E. 574; 1 Asp. Mar. Law Cas. 464.

The construction put by the courts upon sect. 7 
of the Adm iralty Court A ct 1861 as to the mean
ing of the words “ damage done by any ship ”  
supports the contention that a lim ited meaning is 
to be put upon the language of the Adm iralty 
County Courts Acts, and that in  dealing w ith 
statutory Adm iralty jurisdiction i t  is necessary to 
inquire into the old jurisdiction of the court:

The Excelsior, 19 L. T. Eep. N. S. 87 ; L. Eep. 2 A. & 
E. 268 ; 3 Mar. Law Cas. O. S. 151;

The Malvina, 8 L. T. Eep. N. S. 403; Lusb. 493 • 1 
Mar. Law Cas. O. S. 341;

The Uhla, 19 L. T. Eep. N. S. 89; L. Eep. 2 A. & E 
292 ; 3 Mar. Law Cas. O. S. 148;

The Sinquasi, 43 L. T. Eep. N. S. 768; 5 P. Div 
241; 4 Asp. Mar. Law Cas. 383;

The Albert Edward, 44 L. J. 49, Adm. • 24 W  E  179 • 
The Industrie, 24 L. T. Eep. N. S. 446 ; lA sp !

Mar. Law Cas. 17; L. Eep. 3 A. & E. 303 •
The Robert Pow, 9 L. T. Eep. N. S. 237 ; Br. & Lush, 

yy.
Were th is case to be tried as an Adm iralty case, the 
defendants could not raise the plea of contributory 
negligence. D ifficulties would also arise as to the 
division of damages in  the event of a judgment 
holding both to blame. Assuming this to be 
treated as an Adm iralty cause, i t  could not have 
been instituted in  the Liverpool County Court. 
By sect. 21 of the County Courts Adm iralty Juris
diction Act 1868, proceedings in  an Adm iralty 
cause are to be commenced either in the d istrict 
in  which the ship is, or in which her owners re
side. In  th is case when the suit was commenced 
the ship was on.the high seas, and her owners 
reside in London.

Carver and Hyslop Maxwell, fo r the defendants 
contra— The suggested d ifficulty about bringing 
th is suit in  the Liverpool County Court, by reason 
of the provisions of sect. 21 of the County Courts 
A dm iralty Jurisdiction A ct 1868 is got over by the 
decision of the Adm iralty Court in The Hero 
(65 L. T. Rep. N. S. 499; (1891) P. 294; 7 Asp
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Mar Law Cas. 86), holding that sect. 74 of the 
County Courts A ct 1888 applies to Adm iralty 
actions. [ L o p e s , L .J - A t  present I  fed  a diffi-
culty in  seeing how the o J to sher  m
applies to Adm iralty causes. Lo d E™ER, M A  
- I s  it  correct to say, where there is an earher 
Act of Parliament dealing w ith a special 
and particular subject, that a later gmieral^Act 
which does not purport to repeal i t  can overrue 
i t  P] The words of the later A ct are genei al 
apply to a ll classes of action. L f i
doubt i f  i t  is correct to say that the Mitei Act 
overrules the provisions of the earliei Act. iney 
a re^o t inconsistent w ith one another, and may be 
regarded as cumulative.] I f  the deeiswn «i  
Hero be correct, then, inasmuch as the defendants 
res de in  Liverpool, the action, i f  an Adm iralty
action m ight be brought in  the Liverpool County action, migu ge| t  21 of tlie  County Courts
Adm iralto Jurisdiction A ct 1868 to be applied to 
+n- nronerty to which the cause relates
“ i w i S  0 »  Liverpool
Countv Court would be the p i oper tribunal. 
S V h e r , M . R . - I  doubt that. The cause 
here relates to the ship.] The words of sect. 4 of 
the County Courts Adm iralty Jurisdiction 
Amendment A ct 1869 give Adm iralty jurisdiction 
over cases not only of collision, but also over a ll 
classes of damage to ships. To lim it the section 
to  cases of collision known to the H igh Court ot 
Adm iralty is to  give no effect to the words ‘ or 
otherwise.”  The intention of the Legislature was 
to  extend Adm iralty jurisdiction :

The Douglas, 47 I.. T. Rep. N. S. 502 ; 7 P. Div. 151,
5 Asp. Mar. Law Cas. 15 :

The Volant, 1 Wm. Rob. 383; _
The Clara K illam , 23 L. T. Rep. N. S. 27 ; L. Rep. 

3 A. & E. 161 ; , ,Q T rrr T»pn
Robson V. The Owners of the Kate, 59 L - T - BeP- 

N S. 557; 0 Asp. Mar. Law Cas. 330, 21 y . d . 
D iv. 13.

In  the case of damage done to a ship upon the 
high seas by her impact w ith  a stationary object, 
the H igh Court of Adm iralty would have had 
jurisdiction ;

Godolpbin’s View of the Admiralty Jurisdiction,
2nd edit., p. 180;

The Industrie (uhi sup.); .. T
Purkis v. Flower, 30 L. T. Rep. N. S. 40; L. Rep.

9 Q. B. 114 ; 2 Asp. Mar. naw Cas. 22b ;
The Vhla (uhi sup.) s
The Albert Edward (ubi sup.).

The Adm iralty rule as to division of damages is 
lim ited to collisions between ships, and would not 
apply to th is case. Cur. adv. vult.

May 7.—Lord E s h e r , M R .-T h is  case was 
tried  by the President of the Probate, Divorce, 
and Adm iralty D ivision He gave judgment fo r 
the pla intiffs, but r e fu s e d  to give them costs on the 
ground that the case ought to have been brought 
in  the County Court. The case, according to the 
learned judge’s language, was so d ifficu lt m point 
of fact, that he fo r a long tim e was of a contrary 
opinion to that which he fina lly came; and he 
only came to his final opinion under the advice ot 
the T rin ity  Masters. I t  seems, therefore, going 
a considerable length fo r him, in  such circum
stances as those, to deprive the p la intiffs of their 
costs on the ground that they ought to have 
brought such an action m the County Court. 
"We Lave no jurisdiction to interfere on that 
ground. The case was tried by the judge w ithout

a ju ry ; he had power to  deal w ith the costs, and 
the question fo r us, therefore, is whether he had 
jurisdiction to deprive the p la in tiffs of costs 
upon the ground on which he did deprive them.
He deprived them of costs solely on the ground 
that the p la in tiffs m ight have brought the action 
in  the County Court. I t  is clear tha t the County 
Court, having regard to  the amount of the claim, 
could not have entertained the case on its  common 
law side. He has therefore deprived the p la intiffs 
of costs on the ground that they m ight have 
brought th is action on the Adm iralty side of the 
County Court. Mow the action was an action by 
a shipowner fo r damage done to his ship in  an 
inner basin of the Liverpool Docks, by reason of 
the servants of the Mersey Docks and Harbour 
Board having given a negligent order to the 
captain, which he was bound to obey, and did 
obey w ithout any unreasonable default of his 
own. Therefore the learned judge found that 
the captain had not been gu ilty  of any contribu
to ry negligence. He had obeyed an order which 
was w ith in  the authority of the dock officials to 
give. I t  was a negligent order. The question 
then is, whether th is was a case which, the 
learned’ judge himself could have tried as an 
Adm iralty action ? We have already decided m 
this court certain rules of law which govern this 
case We have held that the statutes giving 
jurisdiction to the County Courts do not give 
them jurisdiction which the Court of Adm iralty 
itse lf cannot exercise. We have also held that the 
Acts which extend the jurisdiction of the Adm iralty 
Court itse lf beyond what it  used to be, have extended 
its  jurisdiction only in  respect of matters which, it 
they occur in  inland waters, could have been tried 
if  they had happened on the high seas. I  he 
Adm iralty Court in  olden days liad jurisdiction 
in  certain matters—not in  a ll occurring on the 
high seas. I t  had no jurisdiction in  respect of 
anything happening in  what are called inland 
waters, i.e., in  rivers or in  parts of the sea which 
are w ith in  the boundaries of points ot the_ land. 
That therefore reduces the present case, in  my 
opinion, to this question : Is  this an action which 
could have been maintained by the Court ot 
Adm iralty at any time ? Is i t  a cause of action 
which arises upon the high seas at all, which could 
possibly have arisen on the high seas P I t  is really 
an action against the defendants fo r haying negli
gently exercised powers given to them in  respect 
of the ir property w ithin the borough of Liverpool 
and the county of Lancaster, given to them by 
A ct of Parliament. Therefore the cause of action 
is a cause of action arising—and which can only 
arise—at the place where the property is fixed, m 
respect of the use of this property, and the pro
perty is not only not on the seas, i t  is not in  the 
river - i t  is in  an inside basin of the system of the 
Liverpool docks, which basin is not upon any 
navigable waters at all. I t  is inside a basin which 
is situated on the land, in  the county of Lan
caster, and w ith in  the borough of Liverpool The 
question is, whether any such action could have 
been maintained in  the Adm iralty Court in  old 
days. I t  is obvious that this action could not. 
B ut could any sim ilar action, in  such a state ot 
things, arise on the high seas. There is no pro
perty tha t I  ever heard of in  the open ocean. 
There is no property fixed there, absolutely fixed, 
always fixed, part of the la n d ,  because that is 

; what i t  is in  th is action, part ot the land, which
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property is managed by tbe servants of the owner 
or by the owner himself. I  know that in  B urre ll’s 
A dm iralty Cases, edited by Mr. Marsden, there 
are two cases. You have an action entertained by 
the owner of one ship against the owner of another 
ship on the ground that the p la in tiff’s ship was 
injured by an anchor belonging to the other ship 
le ft fixed fo r a time at the bottom of the river. 
Both these cases occurred in  the river. I t  may be 
that they occurred w ith in  such part of the river as 
was w ithin Adm iralty jurisdiction, w ith in  the 
hovering pari of the river as it  is called'.' In  
the case of Beg. v. Judge of the City of 
London Court (ubi sup.), I  stated that these 
cases in  Mr. Marsden’s book are not autho
rities fo r any decision. They are mere notes 
taken by the registrar of the court, but s till 
they may be cited to show that such actions were 
maintained. B u t were those actions like the 
present case P I  have not the least doubt, i f  those 
actions were maintained, that the ground was 
th is : that the action was by one ship against the 
other ship fo r improperly managing her tackle, 
that is to say, her anchor. I  have no doubt that 
what happened was this, that the defendant’s 
ship had come to anchor in  this place, had dropped 
her anchor, and fo r some reason or other had 
le t go her moorings, and was herself away at the 
tim e of the accident. She le ft her anchor w ith a 
small buoy or some such means by which when 
she came back she would get her anchor again. 
Everybody who has been on board a ship knows 
what may happen. I f  you go into Cowes roads 
you find i t  constantly happening. Therefore, i f  
these cases were entertained and went to judg
ment, i t  was merely a suit against the defendant’s 
ship fo r negligently leaving her anchor and part of 
her tackle fo r a time, u n til she came back to take it  
up again, and leaving it  w ithout any mark to ind i
cate its  position on the bed of the river. Whether 
one would th ink that that was a cause of action 
now I  know n o t; whether i t  proceeded to judg
ment I  know not. B ut i f  i t  did, i t  must have 
been for the reasons' I  have stated. I  do not 
forget the case of in ju ry  done to the Plymouth 
breakwater. I  have already dealt w ith  several of 
those cases. For a time after the passing of these 
Acts under consideration the decisions in  the 
Court of Adm iralty vacillated. D r. Lusliington 
fo r a time was inclined to give the fu ll lite ra l 
meaning to this legislation, and say that any
th ing  done at sea, or anything done anywhere by 
a ship, was to be considered as w ith in  the Adm i
ra lty  jurisdiction. But, in  my opinion, he changed 
his views on th is p o in t; and i f  he did, th is court 
has overruled his views. I  know that S ir Robert 
Phillim ore was more imbued than any man that has 
lived in  my time w ith the idea that the Adm iralty 
Court had a ll the jurisdiction which i t  ever had. 
He was of opinion that tha t court had ju ris 
diction over every to rt committed on the high 
seas, and his opinion has in  some cases gone to 
what I  call extreme lengths. We have recently 
had to consider the cases on this point, and 
in  the recent case of Beg. v. Judge of the City 
of London Court (ubi sup.) every case that industry 
could find was cited to us. B ut our judgment 
was th is : that the Adm iralty County Court Acts 
have given no greater jurisdiction to the County 
Courts than the Adm iralty Court had, and I  
th ink it  is equally d istinctly decided that the 
A dm iralty Court Acts only give to the Adm iralty

Court jurisdiction w ith in  inland waters which 
the Adm iralty Court had upon the high seas. To 
say that there ever was known in  a ll the long 
course of Adm iralty jurisdiction, in  a ll the dis
putes between Adm iralty and common law, a 
case of some building, some rock, or some piece 
o f land on the liigh  seas w ith  somebody on i t  to  
whom i t  belonged, who did something negligent 
in  regard to its  management and thereby injured 
a ship—to say that any such action ever was 
heard of in  the Adm iralty Court, to my mind 
seems impossible. Take this case : Can anyone 
imagine that in  the times when there were these 
disputes between the Adm iralty and the common 
law, i f  th is action had been brought in  respect 
of this damage in  the county of Lancaster in  
the borough of Liverpool, whether there would not 
have been a prohibition of the most stringent 
kind follow ing i t  ?

The importance of the matter is th is : tha t 
i f  th is case were tried  at common law the 
rules of law are clear that, i f  there were 
mutual negligence, i t  would be a good defence to  
the action. Whereas, i f  the case is tried in  
Adm iralty, that court would, in  my opinion, in  
th is case, as in  every case of damage which they 
entertained, apply the rule where there is contri
butory negligence of adding the damages together 
and dividing them. So, in  th is case, i f  both the 
dock and the ship had been injured, and there 
had been mutual negligence, the damages would 
have been divided. We therefore come shortly to 
th is : I  th ink the President had no jurisdiction 
to try  this case as an A dm iralty case. He had 
jurisdiction to try  i t  as a common law case, 
because he is a judge of the H igh Court—rather, 
I  should say he had jurisdiction to try  this case 
a t common law. Whether he had intended, 
had he found mutual negligence, to  apply the 
A dm iralty or the common law rule I  cannot say. 
I f  he had applied the Adm iralty rule, I  should 
have thought that he was wrong. I  th ink he had 
common law and not Adm iralty jurisdiction to try  
th is case. Therefore, although he had the power 
to deprive the p la intiffs of their costs, the ground 
upon which he did so was a wrong one, inasmuch 
as this was not an Adm iralty case. I  therefore 
cannot agree, and I  th ink the appeal ought to be 
allowed.

F r y , L.J.—The question we have to  determine 
in  th is appeal depends upon the construction to 
be given to the County Courts Adm iralty Juris
diction Acts 1868 and 1869. The A ct of 1868 by 
sect. 3 provides that any County Court having 
A dm iralty jurisdiction shall have jurisdiction to 
try  amongst other causes any claim fo r damage 
by collision when the amount claimed does not 
exceed 3001. The amount claimed in  this case did 
not exceed 3001.; therefore the only question is 
whether th is is a claim fo r damage by collision 
w ith in  the meaning of this section. This section 
was enlarged by the subsequent A ct of 1869, and 
i t  was provided that the section should extend and 
apply to a ll claims fo r damage to ships, whether 
by “  collision or otherwise,”  when the amount 
claimed did not exceed 3001. I t  is to be observed, 
in  the firs t place, that the earlier statute gave ju ris 
diction in  the cases named. I t  does not give 
A dm iralty jurisdiction in  the cases named; but in 
the most explicit terms i t  gives jurisdiction. Now 
i t  appears to me, reading those clauses, i t  is impos
sible to say tha t the claim in  the present ease—
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a claim by the owner of a ship fo r in ju ry  done 
to his ship by collision w ith the wall of a dock 
is not a claim fo r damage to a ship by collision 
or o the rw ise an d , therefore, pnma facie one 
would suppose w ith in  the jurisdiction of the 
County Court under those statutes or one ot them. 
B u t then i t  is said we are bound by the previous 
decision of this court to hold that the jurisdiction 
so given by these Acts is confined to Adm iralty 
jurisdiction. I t  is said that the recent case of 
Req. v. Judge of the City of London Court (ubi 
sup.) gives colour to that argument.  ̂I  thereioie 
feel myself driven to inquire whethei in the yeai s 
1868-1869 Adm iralty jurisdiction existed which 
would cover a case of a claim of this^sort. The 
Adm iralty jurisdiction which existed in  the year 
1868 was of a double character. There was the 
original jurisdiction which existed in  the ancient 
Court of Adm iralty, the jurisdiction of the Lord 
H igh Adm iral, and there was the enlarged 
jurisdiction given by the statute 3 & 4 Y ict. 
and by the etatute,24 Y ict. Those statutes pro
fessed to enlarge, and did enlarge, the jurisdiction 
of the Adm iralty Court. The firs t provided, 
amongst other things, that the Court of Adm iralty 
should have jurisdiction to decide a ll claims and 
demands whatsoever in  the nature of damage 
received by any ship, whether such ship may have 
been w ith in  the body of a county or upon the high 
seas at the tim e the damage was received; and the 
A ct of 24 Y ic t. gives jurisdiction over any claim 
fo r damage done by any ship. The one case pro
rides fo r damage received by the ship, the other 
case provides fo r damage done by the ship. Those 
statutes fo r the firs t time gave Adm iralty ju ris 
diction w ith in  the body of a county. This appears 
to me to be a case of damage received by a ship. 
B u t then i t  is said that these statutes were only 
intended to give w ith in  the body of a county the 
same jurisdiction as existed before on the high seas. 
Now, yielding to th is argument fo r the purpose of 
the present inquiry, i t  follows that I  am bound to 
inquire whether the H igh Court of Adm iralty 
-would have had, before 3 & 4 Y ict., jurisdiction in  
respect of damage done on the high seas to a ship 
by a fixed object on the high seas. I t  w ill be said 
tha t such objects are rare, and tha t cases of co lli
sion would never have been the subject of litig a 
tion. I t  requires no very great stretch of imagi
nation to imagine rafts of tim ber or some such 
structure getting permanently attached to a coral 
reef, or rocks, or a sand bank, and to imagine a 
collision between that object upon the high seas 
and some vessel. Supposing such an occurrence 
had happened, would it  have been w ith in  the 
jurisdiction of the Lord H igh Adm iral ? In  the 
firs t place, i t  is to be observed tha t no case of pro
h ib ition of jurisdiction in any such case can be 
found in  the books. On the other hand, i t  is to 
be observed that the undoubted jurisdiction of 
the Lord H igh Adm iral was over everything 
happening upon the high seas. I t  has been 
described as a general power taking cognisance of 
a ll maritime cases. That would in  itse lf go a 
considerable way towards showing tha t the court 
must have had jurisdiction in  these cases ; but in 
my judgment other considerations lead to the 
same conclusion. I t  has been doubted whether 
the jurisdiction of the A dm iralty Court or of the 
Lord H igh Adm iral arose in  the reigns of 
Edward I I I . ,  or Richard I., or Henry I . ; but 
whenever it  arose, i t  arose at a time when the 
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distinction between local and transitory actions 
did not exist, and the courts of th is country had 
no jurisdiction to entertain actions which did not 
arise w ith in  a county. In  what court, then, could 
such an action as I  have mentioned have been 
tried P The answer appears to me tha t i t  would 
be tried in  the court of the Lord H igh Adm iral 
or in  no court at all.

That consideration leads me to say that there 
are two authorities to which the Master of 
the Rolls referred. There is one case in  1663, 
which is to be found in  Mr. Marsden’s collec
tion of Adm iralty cases, and which is not a 
note of a judgment given by the registrar, but 
is an actual decree of the delegates, and is given 
in  fu ll by M r. Marsden. In  that case the delegates 
condemned the Susan in  the amount of the loss 
of the Warewell and her cargo caused by a collision 
between the Warewell and the unbuoyed anchor 
of the Susan. A  somewhat sim ilar case, but of 
which the report is less fu ll, occurred in  the year 
1V03—it  is also reported by M r. Marsden—the 
case of Munday v. The Mary (p. 284), where a 
sim ilar decree of the Adm iralty Court was made. 
The collision was in  the Thames w ithin the ebb 
and flow of the tide, and w ith in  the jurisdiction of 
the court. W ithout saying those cases axe deci
sive of the point, they are d istinctly in  the direc
tion  of the conclusion to which I  have arrived. 
They do not purport in  any way to find that the 
anchor was part of the tackle of the ship. I t  appears 
to me, therefore, that the Court of the Lord 
H igh Adm iral must have had jurisdiction if  such 
a case had occurred on the high seas. To say 
that he had not jurisdiction in a case occurring 
in  the county of Lancaster is perfectly tru e ; 
but tha t does not decide the question. Since 
those statutes to which I  have referred were passed, 
there is a decision of D r. Lushington upon 3 & 4 
Y ict. in  The Sarah (Lush. 549), a case of damage 
received by a ship. The schooner Gleaner sued 
the steam-tug Secret and the keel Sarah. The 
Sarah was not a sea-going vessel—she was not a 
ship w ith in  the meaning of the term ; she was a 
river boat propelled by a pole or oar. The Gleaner 
sued the Secret fo r damage received by a collision 
w ith  the Sarah w hilst towed by the Secret on the 
high seas, and the learned judge maintained to the 
fu llest extent the jurisdiction of the court over 
such a case, basing i t  upon the original ju ris 
diction of the H igh Court of Adm iralty. Now, 
take the other case, that arising on 24 Y ic t. 
c. 10, of damage done by any ship. In  
respect of that matter there are no less than 
four or five decisions which go to  show that 
damage done by a ship to a fixed body is w ith in  
the jurisdiction of the court. For instance, 
damage done by a ship to a barge was the case of 
The Malvina, tried by Dr. Lushington. There are 
two cases of damage by a ship to a breakwater 
before S ir Robert Pkillim ore, The Vhla (ubi sup.) 
and The Excelsior (ubi sup.), and the case o f a 
telegraph cable, The Clara K illam  (ubi sup.) also 
before the same judge. Therefore i t  appears to 
me tha t we have legislation which seems to have 
been intended to give reciprocal rights in  cases 
of damage done by a ship and to a ship, and tha t 
in  both those cases i t  has been determined that i t  
is not necessary tha t the body receiving or doing 
the damage shall be a ship. I  th ink, therefore, 
tha t the decisions upon those statutes strongly 
confirm the conclusion to which I  have arrived.

21
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B ut then i t  is said there is a d ifficulty caused by 
the rule of the Adm iralty Court w ith regard to 
the cases of common negligence. That rule has 
never been applied, so fa r as I  am aware, to any 
case except to a collision between ships. Further
more it  is to be observed that the Legislature, 
in  stating the rule in  the Judicature Act 
18V3, s. 25, sub-sect. 9, has stated that the rule 
applies to collisions between two ships, and there
fore to state that i t  should be applied to a case of 
th is sort seems to me to be a gratuitous assump
tion. In  the view the Master of the Rolls takes, 
th is case has already been covered by previous 
decisions of this court. I f  i t  appeared to me to 
be so, I  should at once agree; but I  am not able to 
find that the point which has been raised on the 
present occasion has ever received the decision of 
th is court; and, according to my view, the learned 
President of the court below did rig h t to say that 
under the statutes he had jurisdiction. I f  the 
matter rested w ith me, I  should give my voice in 
favour of the decision of the learned judge ; but I  
have the misfortune to d iffer from  the m ajority 
of th is court.

L o p e s , L.J.—In  this case I  feel compelled to 
take the same view as that expressed by the 
Master of the Rolls. I t  appears to nie most 
material, in  the firs t place, to consider what was 
the decision in  the case of Reg. v. Judge of the 
City of London Court iubi sup.). P utting it  
shortly, what I  understand to be decided in  that 
case is th is : that no greater jurisdiction than 
that which is possessed by the Adm iralty Court 
is conferred upon the County Court except w ith 
regard to charter-parties. The jurisdiction, 
except w ith regard to charter-parties, conferred on 
the County Court is a jurisdiction of the Adm ir
a lty Court lim ited to 3001. I t  is no larger ju ris 
diction than the Court of Adm iralty would have 
had if  what happened had happened on the high 
seas. That being so disposes of the County 
Court Acts, and we therefore look to the jurisd ic
tion of the Adm iralty Court independently of the 
County Court. I f  what happened in  this case 
had happened on the high seas, the question then 
is, could this action have been maintained in  the 
Adm iralty Court P W hat kind of action would it  
have been? I t  would have been an action in  
personam fo r damage done to a ship on the high 
seas arising from  the negligence of somebody who 
managed a fixed object on the high seas. To my 
m ind such a case is almost inconceivable. My 
brother F ry has referred to the case of rafts and 
other matters; but i t  seems to me highly in 
credible that tha t would happen. I  am of the 
same opinion therefore as the Master of the Rolls, 
that the Lord H igh Adm iral had no jurisdiction 
in  a case of th is kind. I t  has been said that there 
is no case of prohibition. I  th ink the answer to 
tha t is obvious, viz., that no attempt, as fa r as I  
know, has ever been made to exercise any jurisdic
tion of th is kind, and therefore it  is easy to under
stand why no case of prohibition can be found. 
Then, again, i f  the case had been tried at common 
law, contributory negligence would have been an 
answer. I t  would have been a good plea in  bar. 
I f  a case like th is had been tried  in  the Adm iralty 
Court, there would have been a division of the 
damages. The whole procedure would have been 
entirely different. I  am therefore unable to agree 
w ith the learned President, and th ink that this 
appeal ought to be allowed.

Solicitor fo r the appellants, Botterell and 
Roche.

Solicitors fo r the respondents, A. T. Squarey, 
Liverpool.

Thursday, July 9, 1892.
(Before Lord E s h e r , M.R., B o w e n  and K a y , 

L.JJ.)
T h e  C a r l  XY . (a )

ON A P P E A L  F R O M  T H E  PR O B ATE, D IV O R C E , A N D  
A D M IR A L T Y  D IV IS IO N .

Collision—Compulsory pilotage—Qualified pilo t— 
Licence—Order in  Council, May 1, 1855— 
Merchant Shipping Act 1854 (17 A 18 Viet. c. 
104), ss. 2, 388.

Where a vessel requiring a compulsory p ilot in  the 
London district and drawing more than 14/f. 
takes a T rin ity House pilot whose licence limits 
him to conducting ships of not more than 14ft. 
draught, because no other p ilo t is available, the 
effect of the pilotage provisions of the Merchant 
Shipping Act 1854, and of the Order in  Council 
of the 1st May 1855 forbidding a pilot restricted 
to conducting vessels of 14ft. draught to con
ducting vessels of greater draught, “  unless there 
shall be no qualified pilot to be obtained who 
has passed the said examination fo r ships 
drawing more than 14ft. water,”  is to make 
the pilot in  such circumstances a qualified pilot, 
and to relieve the shipowners under sect. 388 of 
the Merchant Shipping Act 1854 from liab ility  
fo r loss occasioned by his fault.

T h i s  was an appeal by the p la intiffs in  a collision 
action from a decision of S ir Charles B utt, by 
which he relieved the defendants from lia b ility  
on the ground of compulsory pilotage.

The collision occurred in  the river Thames on 
the 12th Jan. 1891 between the p la intiffs’ steam
ship the Angelas and the defendants steamship the 
Carl XV., a Swedish steamship bound from 
Gothenburg to  London laden w ith cargo and 
carrying passengers.

The defendants by the ir defence, besides 
alleging that the collision was solely caused by 
the negligent navigation of the Angelas, pleaded 
compulsory pilotage and also counter-claimed.

A t the time of the collision i t  appeared that the 
Carl XV. was in  charge of a T rin ity  House p ilo t 
who had boarded the ship at Gravesend.̂

The p ilo t’s licence, om itting immaterial points, 
was as follows: We, the T rin ity  House, . . .
do hereby appoint and license the said Joseph 
James Acland M itchell to act as a p ilo t fo r the 
purpose of conducting ships from  London Bridge 
down the river Thames to Gravesend, and back 
again to London Bridge . . . provided always
that th is licence shall not authorise or empower 
the said Joseph James Acland M itchell to take 
charge as a p ilo t of any ship or vessel drawing 
more than 14ft. water in  the river Thames or 
Medway or any of the channels leading thereto 
or therefrom, u n til i t  shall be certified hereon 
that the said Joseph James Acland M itchell has 
acted as a licensed p ilo t fo r three years, and has 
been, on re-examination, approved of in  that 
behalf by us, the said T rin ity  House.”

The Carl XV. was drawing 12ft. 3in. forward 
and 16ft. 9in. aft, giving a mean of 14ft. 6in. when

(a) Reported by Bdtleb A spinall, Esq., Barrister-at-Law.
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M itchell took charge ^  thaA M ft"
was no p ilo t fo r ships drawing moxe than

0bThe$dge found that the cause <of the coUmon 
was the improper navigation of th.® Cari A  r  
fo r which her p ilo t was alone respoasibie.

The Merchant Shipping A ct 1854 (17 & 1« Viet.

€’ 9 Qualified pilot shall mean any person duly
licensed"1 by^any ̂ photage authority to conduct ships

t0SWeei°h388 V o ^ w n e ^ o r '  master of any ship shall Sect. ooo. ncrson whatever for any loss
be answerable to any P fault or incapacity of 
or in^charge of such°Bhip w ith in
any ^dhtrict where ° th ?  employment of such pilot is 
compulsory by law.

Order in  Council relating to pilotage w ith in  the 
pilotage jurisdiction of the T rin ity  House, dated 
the 1st May 1855:

■Rprmlation 4 No person licensed as a pilot tor the 
T jF rS iSS int (except freemen of the said waterman s 
company t X  hoen^ed as hereinafter provided) shall 
take charge as such of any ship drawing more than 14ft 
water in the river Thames or Medway or any of the 
Channels leading thereto or therefrom, un til such person 
shall have acted as a licensed pilot for three years, and 
shall have been after such three years on re-examination 
approved of in that behalf by the said T rin ity  House, on 
pain of forfeiting ten pounds (101.) for every such 
offence, unless there shall be no qualified pilot to be 
obtained who has passed the said examination tor 
ships drawing more than 14ft. water.

Barnes, Q.C. and J. P. Aspinall for the plain
tiffs .—The defendants have not established the 
plea of compulsory pilotage. They were not 
bound to take the p ilo t. He was by the very 
terms of his licence lim ited to p ilo ting vessels 
drawing 14ft. and under. I f  so, he was not a 
qualified p ilo t w itfiiu  the meaning of sect, 38» 
of the Merchant Shipping A ct 1854. In  other 
words, his employment was voluntary. By sect. Z 
a “  qualified p ilo t ”  is one who is “  duly licensed. 
This man was admittedly not “  duly licensed :

The Yorkshireman, Shipping Gazette, March 10, 
1891 *

Hammond v. Blake, 10 B. & C. 424.
Sir Walter Phillimore and Stubbs, fo r the defen

dants, contra.—This p ilo t was in  the circumstances 
qualified to conduct the Carl XV. The Order m 
Council is to he read together w ith the licence 
and the Merchant Shipping Act. I f  so, he had 
authority to take charge of the vessel, and her 
master was hound to accept his services. He was 
therefore a compulsory p ilo t:

The General Steam Navigation Company v . British  
and Colonial Navigation Company, Br. & Lush. 
199.

Barnes, Q.C.—’The only effect of the Order in  
Council is to relieve a p ilo t from  penalties if  he 
takes charge in  the absence of a qualified pilot. 
I t  does not make his employment compulsory.

S ir C h a e l e s  B u t t .—This is a case of collision 
occasioned by the negligent navigation of the 
defendants’ vessel. The ship was bound to take 
a p ilo t by compulsion of law if  one was obtainable. 
The p la intiffs contend that the p ilo t in  question 
was not qualified, and tha t therefore the defen
dants were not bound to employ him. Sect. 388 
of the Merchant Shipping A ct 1854 relieves ship
owners from lia b ility  fo r damage occasioned by 
the fa u lt of a qualified p ilo t who is in  charge of 
the ir ship by compulsion of law. The defendants 
contend that, having regard to tha t section as

explained by sect. 2, which says that the words 
“ qualified p ilo t shall mean any person duly licensed 
by any pilotage authority to conduct ships  ̂to 
which he does not belong,”  the p ilo t in  question 
was a duly qualified p ilo t. W ithout entering 
upon that discussion, w ith  reference to which 
much may he said on each side, I  th ink, having 
regard to those sections of the A ct of 1854 and 
to the Order in  Council of the 1st May 1855, 
that the p ilo t of the Carl XV. was a “ qualified 
p ilo t acting in  charge of such ship ”  w ithin the 
meaning of sect. 388 of the Act, i t  being admitted 
that, when the p ilo t went on hoard the Carl IF .,  
there was no p ilo t to be obtained licensed to 
conduct ships drawing more than 14ft. of water. 
The material part of the Order in  Council is as 
fo llow s: “ No person hcensed as a p ilo t fo r the 
London d istrict . . • shah take charge as
such of any ship drawing more than 14ft. water- 
in  the river Thames or Medway or any of the 
channels leading thereto or therefrom, u n til such 
person shall have acted as a hcensed p ilo t fo r 
three years, and shall have been after such 
three years on re-examination approved of in  
that behalf by the said T rin ity  House, on pain 
of fo rfe iting  101. fo r every such offence, unless 
there shah be no qualified p ilo t to be obtained 
who has passed the said examination to r ships 
drawing more than 14ft. water.”  I  am of opinion 
that the Order in  Council not only exempts him 
from  the penalty, hut, taken in  conjunction w ith 
the other enactments referred to, qualifies him  
pro hac vice to conduct ships of a greater draught 
than 14ft. M y judgment must, therefore, be to r 
the defendants.

From this decision the p la intiffs appealed 
Cohen, Q.C. (w ith him  J. F. Aspinall), fo r the 

appellants, in  addition to the arguments used 
below, cited

The Maria, 1 W. Bob. 95.
Witt, Q.C. and Stubbs, fo r the respondents, 

were not called on.
Lord E s h e b , M.R.—I  th ink that the late Presi

dent’s decision is right. In  order to  understand 
the matter the Order in  Council and the statute 
must he read together, fo r the court cannot 
suppose that the Order in  Council was meant 
to supersede the A ct of Parliament. I f  i t  was 
so intended, wherever i t  tried to do so, to my idea 
i t  would he ultra vires. You cannot by an Order in  
Council supersede an A ct of Parliament. They 
must be read together. Under sect. 369 of the 
Merchant Shipping A ct 1854 the T rin ity  House 
is empowered to provide fo r the appointment m 
the districts there referred to of qualified pilots. 
Bv sect. 370 provision is made fo r licensing pilots 
in  the London d is tric t after due examination 
by the T rin ity  House. I f  the phot is being 
examined so as to be appointed a qualified p ilo t 
w ith in  the London d istrict, he is examined by 
the T rin ity  House for the purpose of seeing 
whether he is f it  to conduct ships w ith in  that 
d is tric t When is a man f it  to conduct ships 
w ith in  a d istrict as p ilo t?  He must know how 
to handle and steer a ship ; he must know the 
shoals and sands and a ll the difficulties of the 
navigation of the d istrict. How a particular ship 
steers under particular circumstances is a matter 
w ith in  the knowledge of the master and crew. 
The p ilo t, therefore, gives the requisite orders, 
but the master carries them out. The master
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or otlier officer is bound to be there to assist 
tlie  pilot. B ut in regard to the knowledge of 
the sands, shoals, currents, and such like matters, 
they are things about which the master may 
know nothing. Take the case of a foreign ship 
or a ship whose navigation has not been in  the 
London district. Her master may be one of 
the most competent masters in  the mercantile 
marine, but he has not been in  the Thames before. 
He knows nothing about its  shoals, sands, or 
currents. The p ilo t knows a ll about them. Ho 
one is allowed _ to be appointed a p ilo t who has 
not this peculiar knowledge which the master 
lacks. The A ct of Parliament deals w ith the 
matter thus: Sect. 2 of the Act of 1854 says: 
°  Qualified p ilo t shall mean any person duly 
licensed by any pilotage authority to conduct 
ships to which he does not belong.”  By sect. 365 
a qualified p ilo t is bound under a penalty “ to 
take charge of any ship w ith in  the lim its of 
his licence upon the signal fo r a p ilo t being 
made by such ship.”  By sect. 376 the master 
of a ship, not otherwise exempted navigating 
w ithin the London d istrict, is bound under a 
penalty to take a “ qualified p ilo t”  who “ has 
offered to take charge of such ship or has made 
a signal fo r that purpose.”  By sect. 388, “ No 
owner or master of any ship shall be answerable 
to any person whatever fo r any loss or damage 
occasioned by the fa u lt or incapacity of any 
qualified p ilo t acting in  charge of such ship 
w ith in  any d istrict where the employment of 
such p ilo t is compulsory by law.”  Hence, i f  a 
master in the London d istrict takes a qualified 
p ilo t on board to conduct his ship, he is exempt 
from  any default or incapacity of the p ilo t. That 
seems only reasonable. I  have pointed out what 
the p ilo t is presumed to know, what he is held 
out by the authorities to know. To say in  such 
circumstances that the master or owner shall 
be answerable fo r anything which is the fau lt 
o f the p ilo t alone simply shocks the conscience.

According to the Act of Parliament this p ilo t 
was a qualified p ilo t. There can be no doubt 
on that. He had been examined by the T rin ity  
House and held a licence to conduct ships w ithin 
the d istrict. Is there anything in the Order 
in  Council which says that he was not a qualified 
p ilo t w ith in  the meaning of the statute? I t  is 
to  be read w ith the statute. I t  is to be read, 
therefore, as applying to a man who has passed 
his examination. The Order in Council was not 
meant to contravene anything in  the statute. 
The language of the Order in  Council is th is : 
“  No person licensed as a p ilo t,”  that is, no 
person who has passed the examination before 
the T rin ity  House and has obtained his licence, 
tha t is, a qualified p ilo t “ w ith in  the London 
d istrict,”  and therefore licensed to conduct ships 
while w ith in  that d istrict, “  shall take charge as 
such of any vessel drawing more than 14ft. water 
in  the river Thames or Medway or any of the 
channels leading thereto or therefrom, u n til such 
person shall have acted as a licensed p ilo t fo r 
three years and shall have been, after such three 

ears, on re-examination approved of in  that behalf 
y the said T rin ity  House, on pain of forfe iting 

107. fo r every such offence, unless there shall be no 
qualified p ilo t to be obtained who has passed 
tlie  said examination fo r ships drawing more 
than 14ft. of water.”  W hat is the meaning of 
the word “  unless ?”  When you use the word

“  unless,”  i t  means that, i f  something happens, 
then what has been said before w ill not apply. 
The meaning here is, that such a p ilo t is not 
to take charge i f  there is one of the other pilots 
available. I f  there is no other p ilo t available, 
then he is to take charge, and he must take charge. 
Therefore the p ilo t was entitled to take charge 
of this ship ; and the master was bound to take 
him if  he offered himself. He was a compulsory 
p ilo t w ithin the meaning of the statute, and by 
tha t statute the shipowner is not liable fo r any 
accident which is the result of the fa u lt of the 
pilot. I  therefore th ink tha t the judgment is 
right, and that this appeal must be dismissed. 
I t  is said that, by affirm ing the decision, we may 
give rise to a difficulty, should a p ilo t of the 
higher class attempt to take a ship out of the 
hands of one of the lower class who, in  the firs t 
instance being the only p ilo t available, has taken 
charge of the ship. In  my opinion, although 
i t  is not necessary to decide it, I  am inclined 
to th ink that the later p ilo t, the one qualified 
to navigate ships drawing more than 14ft., would 
have a rig h t to take charge, and the master would 
have to give him charge, but the firs t p ilo t would 
be entitled to a fa ir proportion o f the pilotage 
fees. I  should th ink so, but i t  is not necessary to 
decide it  in  this case.

B o w e n , L .J.—I  am of the same opinion 
Sect. 388 of the Merchant Shipping A ct 1854 
provides that “ No owner or master of any ship 
shall be answerable to any person whatever fo r 
any loss or damage occasioned by the fau lt or 
incapacity of any qualified p ilo t acting in  charge 
of such ship w ithin any d is tric t where the employ
ment of such p ilo t is compulsory by law.” I f  
this p ilo t was a qualified pilot, the ship was 
bound to employ him, and he was bound to serve. 
Was he a qualified pilot? I  am of opinion that, 
on the true construction of the Order in Council 
and of his licence read by the ligh t of the Act 
of Parliament, this person was a qualified pilot, 
I  th ink that a ll pilots in his capacity and in 
his condition are qualified pilots fo r the purpose 
fo r which this person was acting, unless there 
is another p ilo t obtainable who possesses superior 
qualifications. That is the short sense of the 
matter. This man was not unqualified. He 
was qualified, but he would cease to be capable 
of acting if  there was a more qualified p ilo t 

resent, and capable of being obtained. I  th ink 
e was a qualified pilot, because in  the firs t 
lace he was a licensed pilot. A  qualified p ilo t 
y sect. 2 of the A ct of 1854 is defined as “  any 

person duly licensed by any pilotage authority 
to conduct ships to which he does not belong.” 
Next le t us consider whether the Order in  Council 
and his licence prevent him from being a qualified 
p ilo t under the circumstances. The Order in  
Council does not appear to me to do anything 
except prevent qualified pilots from  acting in  
particular circumstances, that is to say, when 
somebody better can be had. I f  the master 
cannot get anybody better, i t  leaves the pilot- 
free and compellable to act. The Order in 
Council provides as follows : “  No person licensed 
as a p ilo t fo r the London d is tric t shall take 
charge ”  who has not been three years a licensed' 
p ilo t and has not been re-examined, “  unless there 
shall be no qualified p ilo t to be obtained who has 
passed the said examination.”  Reading that in  
the Ordinary sense in  which language is to be
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i -x „ „  there are two kinds of

g rt .  better. T ta; q « * « ? * ”b“  „“ tamed, 
to be eupereeded t( » ' ^  u , „btoioed,
becomes disqualified i f  a '^ lp of acting law fully or rather becomes incapable of actmg y
if  a better can be °btaane<L Such^is B ut i t  
construction of the O ld from  the Order
is argued that the hcenc , P had a
in  Council, shows that this pim J
qualification of a S lo t Thah to my£im f i? m beng £
mind, is not the triie  licence must be
In  the firs t place I  ^ ^ X d e r  in  Council. I t  
read by * ie. ^ f h therwise. I t  is a licence under 
is un inte llig i T rin it House appointing M itchell
te6 a p f as a p ilo t ^for conducting ships from 
t a L bridge down the river to Gravesend
^ °d b S k BLnd unless it  be revoked or suspended andback, an ed, _t  .g tQ contmue m force
tu /t lie  3 1 st1 Jan. after the date on w lucli i t  is

* „ „a  then i t  may be renewed from time
to ' time by indorsement. I t  contains a proviso 
Shich lim its the action of the p ilo t under the 
licence. I t  is not to be deemed to authorise 
him  to take charge as a p ilo t of a vessel drawing 
more than 14ft. u n til lie has acted fo r three years 

licensed pilot. I f  that stood alone there 
m igbt be a d ifficu lty; but I  do not th ink it  is 
intended to stand alone. The licence issued by 
the T rin ity  House must be read w ith the Order 
in  Council, and i t  must mean, I  th ink, that the 
modification which the Order m Council in tro 
duces in  its  last clause, beginning w ith the woid 
“  unless,”  does empower a man to take charge m 
the case indicated. Accordingly, on the true 
construction of the law, I  th ink this p ilo t was 
a qualified p ilo t whenever there was nobody 
better to take charge. I  do not know whether 
there is a good reason for i t ; but unless there is 
i t  is unfortunate that the licence does not refer to 
the Order in  Council. W hat the reason of that is 
I  do not know.

K a y , L.J.—I t  is said that this p ilo t was 
not qualified w ithin the meaning of. sect 388 
of the Merchant Shipping A ct 18o4. lh e  u iaer 
in  Council makes him qualified under the cncum- 
stances because, notwithstanding the language 
of hL licence, i t  enables him to take charge of 
a vessel drawing more than 14ft. where no p ilo t 
w ith a superior qualification is available. I  th ink 
the statute, the Order in Council, andthe hcence 
must be read together. I f  so, this p ilo t was 
qualified and the ship was m charge of a com
pulsory pilot.

Solicitors fo r the appellants, Thos. Cooper and

^S o lic ito rs fo r the respondents, Pritchard and 
Sons.

Tuesday, Nov. 29, 1892.
(Before L i n d l e y , B o w e n , and S m i t h , L.JJ.) 

S i m o n , I s r a e l , a n d  O o . v . S e d g w i c k  a n d

O TH E R S . (« )
a p p e a l  p r o m  t h e  q u e e n ’s b e n c h  d i v i s i o n .

Marine insurance—Policy—“ Deviation ”  clause— 
Chanqe of voyage—Goods declared on policy fo r  
certain voyage—Loss of goods—Bight of assured 
to recover on policy.

A policy of marine insurance was stated to he ‘‘ at 
and from the Mersey and (or) London, both or 
either, to any port or ports m Portugal and (or) 
Spain this side Gibraltar, and (or) at and 
from thence by any inland conveyances to any 
place or places in  the interior,”  including alt 
risks whatsoever from the time of leaving the 
warehouse in  the United Kingdom, and all risks 
of every kind until safely delivered at the ware
houses of the consignees. The policy contained 
this clause: “  Deviation and (or) _ change of 
voyaqe and (or) transhipments not included in  
the policy to be held covered at a premium to 
he arranged." Goods of the assured were des
patched from  Bradford to Madrid, and the con- 
liquors intended the goods to be shipped, as on 
Z m e r occasions, at Liverpool fo r Seville, and 
fam ed thence by land to Madrid, and they in 
structed the insurance brokers that the voyage 
was to Seville. I t  appeared from  the bills of 
lading that the voyage was not to Seville at all, 
and that the bills of lading of the goods in  ques
tion were made out to Cartagena. The ship was 
lost with the goods while on that part of the 
voyaqe which was common to vessels going to the 
western ports of Spain and those going to the 
eastern ports. The consignors on discovering the 
change of voyage after the loss offered to pay 
the extra premium to Cartagena, bu

I n a n i t i o n  upon the policy by the consignors 
against the underwriters.- ,. »

Held, that in  substance the policy was a P°l™V f  
insurance from the Thames or Mersey to a port 
on the west coast of Spam; and that, as in  this 
case there was not a mere intention to deviate, 
and as the ship, so fa r as the goods were con
cerned, had sailed on a different « *
for which the assured had no right to declare 
them, the policy and deviation clause never 
attached, and the assured had no right to recover

1. (67 X. T. JT. S. 352,
7 Asp. Mar. Law Cas. 219) affirmed.

T h e  n la intiffs were interested to the amount of 
4251. in  four packages of merchan^se winch were 
sent from  Bradford, in  the county of Fork,
under a policy of marine m*u^ ? Cb l!^ |th  Feb their behalf by their brokers, dated the 18th H eb. 
1891 subscribed by the defendants, the under
writers on merchandise and (or) on sundries as 
interest m ight appear or be thereinafter declared, 
value to include invoice cost charges and 10 per 
cent advance thereon, or in  accordance w ith m- 
structions received from consignees, average 
payable on each package separately or as was

^ T h e 1 policy was expressed to be in  respect of 
goods lost or not lost

A t and from the Mersey and (or) London, both or
— ^R e jT o rta T b y  E. A. SCRATCHLEY/Esq., B arrister-a t-Law .
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either, to any port or ports in Portugal and (or) Spain 
this side Gibraltar and (or) at and from thence by any 
inland conveyances to any place or places in the in
terior, including all risks by rail and (or) steamer 
between Lisbon and Oporto, including a ll risks by any 
conveyances whatsoever from the time of leaving the 
warehouse in the United Kingdom until on board, in 
craft to and from the vessel or vessels, of lighters on 
the rivers or elsewhere, of fire whilst waiting shipment 
in docks, warehouses, hulks, or elsewhere, and (or) in 
transit, of transhipment, of steam navigation, and all 
risks of every kind un til safely delivered at the ware
houses of the consignees, and including all liberties as 
per bills of lading.

There was a marginal note as follows :
Deviation and (or) change of voyage and (or) tran

shipments not included m th is  policy to be held covered 
at a premium to be arranged.

In  other respects the policy was in the usual 
torm.
o Th»e, go,ods were despatched on or before the 
'2nd March 1891 to Madrid.

. Mpmer occasions the goods of the same con
signors for Madrid had been shipped at Liverpool 
lo r Seville, and carried thence by land to M a drid , 
ana the consignors intended the same course to 
be followed on the present occasion.

On the 3rd March 1891 they caused the goods 
to  be “  declared ”  on the policy.

On the 7th March 1891 they learnt that the 
goods would go by the ship Lope de Vega, and on 
"the 10th March 1891 they caused the name of that 
ship to be inserted in  the declaration and instruc
ted the insurance broker that the voyage was to 
Seville.

The ship had cleared from Liverpool on the 
'6th March 1891, and she was lost w ith the goods 
in  question while on that part of the voyage 
which was common to  vessels going to the western 
ports of Spain and to those going to the eastern 
ports.

I t  was then discovered from the b ills  of lading 
tha t the voyage of the Lope de Vega was not to 
Seville at all, but only to  C arril and Huelva on the 
west coast and Cartagena and other ports on the 
east coast, and that the b ills of lading of these 
goods had been made out fo r Cartagena on the 
east coast.

The p la intiffs immediately informed the under
writers of the mistake and offered to pay the 
underwriters the proper extra, premium to Carta
gena, but tha t offer was refused, not on the ground 
of insufficiency of premium offered, but absolutely 
and on the ground that the voyage to Cartagena 
was not one of the voyages covered by the policy.

Thereupon the p la intiffs brought this action 
against the defendants, seeking to recover on the 
policy.

In  Ju ly 1892 the action came on fo r tr ia l before 
W right, J., s itting  w ithout a ju ry, in  Middlesex.

I t  was decided by W right, J. (67 L. T. Hep. 
N._S. 352; 7 Asp. Mar. Law Cas. 219) that, as the 
ship, so fa r as the p la in tiffs ’ goods were concerned, 
had sailed on a different voyage, and one fo r which 
the assured had no rig h t under the policy to 
“  declare”  them, the policy and deviation clause 
never attached ; and that therefore the pla intiffs 
had no rig h t to recover on the policy.

From that decision the p la intiffs now appealed.
Cohen, Q.C. (English Harrison w ith him), for 

the appellants, contended that, as the goods were 
intended by the consignors to proceed by a route 
covered by the policy, the declaration was righ tly

made, and the assured were entitled to the change 
of voyage. They referred to

Rodocanachi v. E llio t t ,  28 L. T. Rep. N. S. 840 ;
2 Asp. Mar. Law Oas. 399 ; 31 lb . 239; L. Rep. 8
C. P. 649 ; 9 lb. 518.

Joseph Walton, Q.C. and J'. A. Hamilton, fo r 
the respondents, contended that the words “  change 
of voyage”  applied only to a change after the 
policy had once attached by commencement of a 
voyage of such a kind that, i f  not changed, i t  
would have been w ith in  the policy; and that an 
in itia l declaration and shipment of goods on any 
other voyage was outside the contract.

Cohen, Q.C. replied.
L i n d l e y , L.J.—This is an action on a policy of 

marine insurance. I t  is a policy insuring goods 
lost or not lost at and from the Mersey and (or) 
London, both or either, to any port or ports in  
Portugal and (or) Spain this side G ibraltar.” 
Then i t  goes on thus : “  and (or) at and from 
thence by any inland conveyances to any place or 
places in  the interior, including a ll risks- by ra il 
and (or) steamer between Lisbon and Oporto, in 
cluding a ll risks by any conveyances whatsoever 
from the time of leaving the warehouse in  the 
United Kingdom u n til on board, in  cra ft to and 
from the vessel or vessels, of lighters on the rivers 
or elsewhere, of fire w hilst waiting shipment in  
docks, warehouses, hulks, or elsewhere, and (or) in  
transit, of transhipment, of steam navigation, and 
a ll risks of every kind u n til safely delivei-ed a t the 
warehouses of the consignees, and including a ll 
liberties as per b ills of lading.”  Then there is in  
the margin this clause, which may be im portant: 
“ Deviation and (or) change of voyage and (or) 
transhipments not included in  the policy to be 
held covered at a premium to be arranged.”  Now, 
the real question which we have to consider is, 
whether this policy ever did, or whether i t  never 
did, attach to goods sent by the person fo r whom 
the policy was effected from Bradford under the 
circumstances which I  w ill mention. These goods 
were intended by the merchants—that is to say, 
the p la intiffs—to go to Madrid, and I  th ink the 
correspondence showed that they were intended to. 
go by the mode in  which sim ilar goods had gone 
before—that is to say, via  Liverpool and Seville. 
That seems to have been the way in  which these 
merchants had sent goods to Madrid before. 
Unfortunately these goods were not shipped from 
Liverpool to any port west of G ibra ltar; but, by a 
blunder, I  suppose, they were shipped to a port 
east of G ibraltar, viz., Cartagena, one of the places 
to which the ship was going. That port was not 
a port such as is described in  the words which I  
have read, that is to say, i t  is not a port in  
Portugal or Spain “ this side of G ibraltar.”  That 
is where they were lost. The ship was going firs t 
to Carril, and then I  understand to a port in, the 
south, which would be the place fo r discharging 
the goods if  they were going to Seville, and then 
the ship was going on through the Straits of 
G ibraltar to Cartagena and other places. Now, 
Mr. Cohen says that, upon the true construction 
of this policy, this is a policy from Bradford to 
Madrid. I f  i t  is, then I  th ink it  is not denied by 
his opponents that the underwriters would be 
liable. B ut i t  is contended that this is not a 
policy from Bradford to Madrid at all. And, 
after some little  consideration, I  am disposed to 
come to the conclusion that the view of the under-
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writers is right, and ^ ^ e s T a b lis h e d  is th is : 
appears to me then P what is the voyage that 
We must ask ouiseive j  liave alluded,
includes the risks to  I t  j s an insurance
W hat is to include thern ^ ^  tbis side
from the Mersey to son P 7  were insured
of G ibraltar, ® n o tin g  which brings
for that voyage the l® have got  your starting
in  this extra risk. J o u h a v e ^  ¿ ^ 4  from  
point. F irst, were the g< ^  of Gibraltar? 
Liverpool to some p yoyagn; and that
They never °c“ nS  e^end^the policy to
being the case, yo • duded in  the voyage fo r 
cover the risk® £°w ere insured. That appears 
which ^ s e  -good and the conclusive
to me to t h e n ’s ™ e n t .  In  other words, 
answer to M r. C°he ^  f  Bradford to Madrid,tins p o licy  is not a p M ^ tro m  reason of the
and the P ^  L s  been committed, to bring 
blunder which h are included 111

themselves ^ ^ e r e i o r e ,  that the view taken 
the policy, I  7 1  , court below 18 rig h t.
^ • f n K  i t  a?S fi“ t, but I  see it  now, that 
t t  uolicv never attached, and, that being so 
th is P y . to deviation or change of
=S5 % ST5» « » « -■  The ,W « 1  n » .t
therefore be dismissed, w ith  costs.
t i  B ow en  L.J. — I  am entirely of the same 
onhiion The real fate of the appeal depends

this, that the policy is a marine policyt *°

S S f f l S ?  K ,  .0 a, to to

what risks are included ¿togetherThe voyage is a distinct th ing aitogemei
f i^ t h e  enumeration of the risks The voyage 
here seems to me to be fixed by words which it  is 
impossible to»extend, and and T o T to e
to misundei ^u d o n , botll 0r  either, to any

Pn T to ir  steamei between Lisbon and Oporto.”  
I t  teems to1 me that the terminus w ith  which the 
K  ™ ^m tournev begins is “  the Mersey and_(or) 
t 7 hnto or either ” Then there is a terminus 

v  S  transit is to end, which is 
w ith  which t  definition of th is journey

(n sK?to any P r  there is a further
terminus S hicli is ' fixed fo r the land journey 
w h id i is superadded “  any place or places m the 
in te rio r”  Mow the policy remains to a gieat 
extent a marine policy. I t  is not a manne pokey 
which ends so soon as the sea is ciossed, but a 
marine policy to which is superadded a land 
transit which is intended to be covered by the 
period during which the goods are to be pio-

tected B ut the voyage is defined as clearly as a 
voyage can be defined. Now we a ll know by tin s  
time the general history of the extension of the 
protection which the policy provides fo r the 
goods by the enumeration of risks1 sligh tly out
side the transit. M r. Ham ilton referre o > 
and I  th ink his recollection was correct, that i t  
has been by slow growth that risks ■outside_the 
■sea ioumey have been swept, so to speaK, 
under the shelter of the policy, and i t  has been 
by degrees that the extension has been made. In  
fact as no one can recollect bettei than lYLr. 
Cohen, at the time of the French am* German 
war twenty years ago the common form  of policy 
was a matter which gave rise to the greatest 
interest on the part of the profession, and I  sup
pose there was hardly a lawyer 111 England who 
was not consulted about that particular form  of 
uoliey and the liab ilities which it  was supposed 
to create B ut the tru th  is that 111 construing 
the whole of the obligations and protections to 
which the policy applies you must f i i j t  get dis- 
tin c tly  in your mind the voyage and the definition 
of the risks. One arrives at a definition of the
w  S  a « » w » «  ko*voyage to the enumeration of the risks. JNow 
here the goods started from Bradfoid, and it  has 
been contended that the moment they started 
r  -R ^to fo rd  they were upon the insured voyage.

S S y  « “ tad««»  Bradford and I™ T » 1  
would h lv l been covered as incidental to and

S  S e n b S  could
he incidental or supplementary to it ^  H  m not

caseTupposing^the g o ^  after bavm^ been spech 
f ic a lly  ^ P r i r t e d  by a contract of caiuia^e to
the Tnsuied "voyage were injured or lost during 
Hie transit between Bradford and ̂ e rp o o h  I t  s 
not necessary to decide ^  Z e
the facts show conclusively that tn  g ,
never specifically appropriated to the msu d 
voyage because the persons who had the control 
nf the o-oods—the persons who haa tiie  power or 
fixing the voyage on which the goods were u lti-
r ra!y to » d f t

|,? i S J  fh . o li- t o  — s rw  SI
i r s r r r t s S - j
most°hn^ortant 6point of business.̂  
ceivea more mischief  than
°m TghS otw  if”  we were to loosely construe th is 
ixmtract in  order to assist a particular owner of 
goods We cannot do that, particularly when we 
are dealing w ith an insurance contract. Men of 
busiimss depend upon a correct interpretation of 
the law and we shall be adopting a course which

"  f t  ' I C  i?  rg e jt t to S t W  than 
r ^ i n t ^ i m l a i  cLe stretch the law in 
order to protect a particulai p lam tift. -

Sm it h , L.J.—1This is an action brought undei a 
Lloyd’s policy to recover fo r a to ta l loss of goods 
at sea That is the claim. The defence is tha t 
the foods never were upon the voyage insured by
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the policy. They were never covered hy the 
policy, and the policy therefore never attached. 
That is the issue. My learned brother W right 
has held that the defendants are right, and that 
although at firs t sight this does appear, consider
ing the facts of the case, a somewhat technical 
defence, I  quite agree w ith what has fallen from 
Bowen, L. J . That does not make it  any less in 
cumbent upon us to put this construction upon a 
Lloyd s policy. Now a good deal of this policy is 
m the old form  so fa r as I  can gather, and the 
point to ascertain firs t of a ll is, what is the voyage 
covered by the policy, in  order to ascertain 
whether the policy attaches to the goods in  ques
tion. Now this policy begins that the pla intiffs 
are insured at and from the Mersey to the west 
coast of Spain and at and from the west coast 
ot Spain to places in  the in terior o f Spain. 
I  hat is the voyage which is contemplated in  this 
policy at and from the Mersey, leaving out 
London, to the west coast of Spain and to the in- 
tenor of Spain. Then how does the policy go on P 
When you ascertain what the voyage is, then 
come the risks which are to be included in that 
voyage. And, as I  read this policy, when you 
once get the goods upon the voyage in  question, 
then the risks which the underwriters undertake 
are the risks from the warehouse to the ship in  
this country, and from  the ship to  the warehouse 
in  the other country. B ut unless you get the 
goods started upon—or allocated by contract, as 
Bowen, L . J. said, and I  adopt that phrase—to go 
upon the insured voyage, in my judgment, this 
policy does not attach. Now it  is said here that 
the policy attached, no matter what voyage the 
goods ultim ately m ight go upon, immediately the 
goods started off a t Bradford. I  do not read the 
policy in that way a t all. U n til you get the con
templated voyage and the goods upon that con
templated voyage, in  my judgment this policy 
does not attach, and i t  is a mistake to read in 
here that this policy is at and from Bradford to 
the east coast of Spain. I t  is at and from the 
Mersey to the west coast of Spain, and when you 
get that voyage there, i t  is then that the risks 
attached to the goods between Bradford and the 
Mersey. I t  seems to me that u n til this policy 
attached—and this is conceded on both sides—the 
marginal note about deviation and change of 
voyage does not apply at all. In  my opinion, my 
learned brother W righ t was righ t when he held 
that the underwriters’ defence was correct in say
ing that these goods never were at risk upon the 
insured voyage; and that, therefore, the policy 
never attached. Appeal dismissed.

Solicitors fo r the appellants, Botterell and 
Roche.

Solicitors fo r the respondents, Waltons, Johnson, 
Babb, and Whatton.

HIGH COURT OF JUSTICE.

QUEEN’S BENCH D IV IS IO N .
Friday, Nov. 4, 1892.

(Before P ollock , B. and H a w k in s , J.)
Gosling  v . Ge e e n . (a)

Navigation—River Thames—Steamboat—“ Proper 
look-out to be kept” —Watermen and Lighter
men Amendment Act 1859 (22 & 23 Viet. c. 133), 
bye-law 99—Thames Conservancy Act 1864, 
bye-law 36 (27 & 28 Viet. c. 113).

An information was laid against the master of a 
steamboat on the Thames, charging him with 
having navigated the said steamboat without 
causing a proper look-out to be kept from the bow 
of such vessel contrary to the bye-law in  that case 
made and provided. I t  was proved that there 
was no person in  the bow of the vessel.

The magistrate convicted the defendant under the 
bye-law 99 of the Watermen and Lightermen 
Amendment Act 1859 (22 & 23 Viet. c. 133), hold
ing that that Act was good and valid as regards 
the matter before him.

Held, on appeal, that the decision of the magistrate 
was right, and that bye-law 36 of the Thames 
Conservancy Act 1864 (27 & 28 Viet. c. 113) did 
not repeal bye-law 99 of the Watermen Act of 
1859.

T h is  was an appeal, on a case stated, from  the 
decision of M r. De Rutzen, one of the magistrates 
o f the police courts o f the metropolis, who con
victed the appellant fo r a breach of bye-law 99 of 
the Watermen and Lightermen Amendment Act 
1859.

The facts are sufficiently set out in the following 
stated case:—

In  this case a summons was taken out by one 
H arry Gosling on the 17th June 1892, under the 
99th bye-law of the Watermen and L ighter
men Amendment A ct (22 & 23 V iet, c, 133).

The said summons was as fo llow s:
In the Metropolitan Police D istrict.—To Mr. George 

Green, of 7, Church-lane, Battersea.—Information has 
been laid this day by Harry Gosling for that you, on the 
17th day of June, in  the year One thousand eight 
hundred and ninety-two, between Southwark Bridge and 
Westminster Bridge, within the district aforesaid, being 
the master or person in charge of the steamboat Rifle
man, did navigate the same without causing a proper 
look-out to be kept from the bow of such vessel, con
trary to the bye-law in that oase made and provided. 
You are therefore summoned to appear before the Court 
of Summary Jurisdiction, sitting at the Westminster 
Police-court, on Wednesday, the 29th day of June, at 
the hour of two in the afternoon, to answer to the said 
information.—Date the 22nd day of June, One thousand 
eight hundred and ninety-two. — (Signed) A. De 
R u t z e n .

The summons was returnable before me on the 
29th June 1892, and was heard before me on the 
29th June 1892 and the 6th Ju ly 1892. I  reserved 
my decision, which I  delivered on the 13th July 
1892, and I  convicted the said George Green, and 
fined him in  the sum of 5s., and allowed three 
guineas costs.

On the hearing of the summons it  was contended 
before me by counsel fo r the said George Green : 
F irs tly , that I  had no jurisdiction to grant or hear 
the summons; secondly, that bye-law 99 of the 
Watermen and Lightermen Amendment Act

(a) Reported by T. R. Bridgwater, Esq., Barrister-at-Law.
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iqclq ¡9 9 *  2S Y io t o. 133) was bad, being incon- 1859 (22 & 2d vicn o. x ; under the authority
sistent w ith  bye-law 36 m (27 & 28
of the Thames Conservancy A ct too* v

V  B y e -la w ^  o f the W atermen and Lighterm en
Amendment Act 1859 is as fo llow s: _

(99.) That i f  the master or other ^""vessel

remain, continue, a?d P muoat  or vessel, or shall per- 
on the bridge of ™ « tr  oe” son except the crew of such 
m it or suffer any othe P remain on such paddle-
steamboat or vessel to h ,. cto adjoining, or bridge box, or on the deck oab i^  thereto^^ ^  ^  
of snch steamboat or ves , . from the tow  cf  such
cure e proper look out incar a penalty not exoeed-
steamboat or vessel, he g0r or other person who
ing five pounds; f ^ f ^ . ^ e  b^dge, or the paddle-box, 
shall be and re“ a“ uoP{ an snob steamboat or vessel,

after*havingbeen ^ ^ e ^ ^ ^ ^ ^ f ^ ^ ^ ^ ' t o ^ e m o v exsrss rssrt* — «'«w
6h Bye-law 36 of the Thames Conservancy Act
1864 is as follows : . . . . . .

nm noi or every steam vessel navigating the 
■^^aha ll be and remain on one of the paddle-boxes, or 

the bridge of such steam vessel, and shall cause a, 
look out to be kept from the said steam vessel 

during the whole time i t  is under way, and shall remove, 
or "ause to be removed, any person other than the crew 
who shall be on the bridge or paddle-boxes of such 
steamer.

I t  was proved, and I  find as a fact, that there 
was no person in  the bow of the vessel on the day 
charged in  the summons.

The questions of law respectfully submitted to 
the court fo r their opinion are: F irs tly , had I  ju ris 
diction, sitting  as one of the magistrates of the 
police-courts of the metropolis, to issue the said 
summons, and to hear and determine the matter 
therein complained of ? Secondly, is bye-law 99 of 
the Watermen and Lightermen Amendment Act 
A ct good and valid so fa r as regards the matter
decided by me in  this case P ,, , ., ...

I f  the court should be of opinion that the said 
conviction was legally and properly made, and the 
appellant is liable as aforesaid, then the said con
viction is to stand; but i f  the court should be of 
opinion otherwise, then the said in f ormation is to 
he dismissed.

J  P Grain appeared on behalf of the appellant. 
—The' magistrate’s decision was w o n -, and the 
conviction ought to be quashed. The wliole ques
tion is whether the master of a steamboat on the 
T t o J i l  pvem ea by by-law  99 o l U.« W ate- 
men and Lightermen Amendment A ct of 1859 
I t  is submitted that he is not Bye-law 36 of 
the Thames Conservancy Act 1864 overrate and 
repeals bye-law 99 of the aforesaid A ct There
fore the magistrate had no jurisdiction to grant 
or hear the summons under bye-law yy.

Avory, who appeared in  support of the convic
tion, was not called upon.

P o t  t o o k  B.—Bve-law 99 of the Watermen 
and Lightermen Amendment Act 1859 (22 & 23 
Y ict. c. 133) enacts among other things, that the 
master of a steamboat or vessel shall incur a 
certain penalty i f  he do not “  cause and procure a 
proper look-out to be kept from  the bow of such 
steamboat or vessel.”  Now, in  the case before us 
the magistrate finds as a fact that the appellant 
had no person in  the bow of his vessel on the day

You Y IL .N .S .

charged in  the summons. The only question fo r 
us to decide—viz., that le ft by the magistrate is 
whether the bye-law of the Watermen and L ighter
men Amendment Act, under which the informa
tion was laid, is a valid one. This is bye-law 99. 
How, there are two things required by th is bye
law. F irs tly , the master shall remain, continue, 
and be on one of the paddle-boxes or the bridge 
of the vessel; secondly, he shall cause some person 
to be in  the bow of the vessel in  order to keep a 
proper look-out. This involves the necessity of two 
persons being on the watch or look-out while the 
vessel is being navigated. One object of this bye
law is to protect persons who are on the Thames, 
and the other is to  provide the manner and means 
by which such persons shall be protected. Bye
law 36 of the Thames Conservancy A ct 1864 
(27 & 28 Y ict. c. 113) requires that the master of 
every steam-vessel shall remain on the paddle- 
box and cause a proper look-out to  be kept from  
the vessel. We see tha t these two provisions are, 
up to a certain point, the same. The Watermen s 
A ct requires a person to be kept in  the bow; the 
Thames Conservancy Act, that a proper look-out 
gViall be kept, whether at the bow or not is imma
teria l The Thames Conservancy A ct was passed 
in  1864, and by tha t A ct the Watermen and 
Lightermen Amendment Act 1859 is dealt w ith, 
and it  is provided that these two Acts are to be 
read as one. Bye-law 99 is le ft alone, however, 
not being dealt w ith at all. I t  was not repealed, 
i t  is not inconsistent w ith the Conservancy Act, 
and therefore this conviction must be affirmed. 

H a w k in s , J.—I  am of the same opinion. 
Solicitors: fo r the appellant Arnold, Williams 

and Co.; fo r the respondent, Ayton, Safford, and 
Kent.

QUEEN’S BENCH D IV IS IO N , IN  B A N K 
RUPTCY.

Wednesday, Oct. 27, 1892.
(Before W i l l i a m s , J .)

Be G u r n e y  ; Ex parte H u g h e s , (a) 
Bankruptcy — Stoppage in  transitu End of 

transit.
Certain goods were ordered from B. and Co. by G. 

and were delivered at the docks, marked, as 
required by G., J. H. A and Co, Trinidad 
With the goods were forwarded shipping instruc
tions from G. directing the goods to be placed oil 
board the s.s. MacGarel. A receipt signed by 
the dock superintendent was given fo r them to
B.and Co. as follows : “  Bought of B. and Co.,
J. I f .  A. and Co., 500 boxes. S.s. MacGarel, on
account G., Trinidad.”

The goods were shipped fo r Trinidad, and whileon 
their way, G. having become bankrupt, B. and Co. 
gave notice to stop them in  transit. The goods were 
afterwards delivered under the orders of the 
Trinidad Court to J. H. A and Co who paid 
the trustee in  bankruptcy of G. 751. fo r them. 
B and Co. claimed this money.

Held that the transit was determined when the 
receipt was given; that there was no stoppage 
of the goods in  transit, and that therefore the 
trustee and not B. and Co., was entitled to 
the 751.

T h i s  was a motion by Hughes (trading as H. E.
[a) Reported by W alter B. Yates, Esq. , Barrister-at-Law.

2 K



250 M A R I T I M E  L A W  O A S E S ’.

I n  B a n k .] Re G u r n e y  ; Ex parte H u g h e s . [ I n  B a n k .

Reynolds and Co.), to have i t  declared that they 
were entitled to receive the sum of 75l., the price 
of certain goods purchased from them by Gurney 
trading as Barrow and Gibson. J ’

On the 27th May 1891 Messrs. Reynolds re
ceived from Barrow and Gibson the following 
order: 6

Prom Barrow and Gibson, 23, Lime-street, E .C .-To 
Messrs. H. E. Reynolds and Co.—London, 27th May 
t8 ier<8en<̂  ln™le? ln  duplicate by 2nd June —
n o W  p C 8 - B y 2 n T } u n e r ^ bOX0S’ tWO R ey'

W ith  the above order were handed to the 
vendors the following instructions to be handed 
to  the superintendent of the London Bocks w ith 
the goods:

rn1d n ^ f in+?ndT t ’ I ;ondon Books.—Please receive the
Z c “  -C a ptP~ geB 40 b6 Shipped ° n board the
r  n  i Mark. j 500 boxes clay pipes.
' A- and C° Trmidad. I Barrow and Gibson,

May 26, 1891. | 23, Lime-street, E.C.
On the 27th May 1891 the said goods were in- 

, bo Messrs. Barrow and Gibson at the price 
ot 75i. net, marked “  J. H. A. and Co., Trinidad, 
to r s.s. MacOarel, London Bocks.”

On the 1st June 1891 the goods were delivered 
to the London Bock Company, together w ith the 
shipping instructions, and a receipt drawn up by 
the vendors was signed by the superintendent 
of the London Bocks. The receipt was as 
follow s:

The Original Manufacturers of Asbestos Fuel, London, 
June 1, 1891.—London Dock Company.—Bought of H. E. 
Reynolds and Co. Established 1770. Tobacco pipe 
manufactory and fire clay works. Office and works, 
245, 243, Old Ford-road, Bow, E.—J. H. A. and Co., 
Trinidad. 500 boxes pipes. Five hundred. S.s. MacOarel.
P. Billing, on account Barrow and Gibson, Lime-street.

In  the ir affidavit Messrs. Reynolds swore they 
knew that the mark to be placed on the invoice 
and goods meant that the goods were fo r Messrs. 
Archer and Co., Trinidad, and were to be shipped 
to  them, and that they knew that the goods were 
purchased on commission fo r Messrs. Archer by 
Barrow and Gibson.

On the 13th June 1891 a receiving order was 
made against Barrow and Gibson.

The goods were invoiced by Barrow and Gibson 
to Messrs. Archer fo r net 751., adding freight, 
insurance, and commission after Barrow and 
Gibson had filed their petition. The goods were 
in  June 1891 shipped on board the MacGarel, 
which was due to arrive at Trinidad on the 25th 
June.

On the 15th June notice was given by Messrs. 
Reynolds to Messrs. Scrutton, Sons, and Co. the 
managing owners in  London of the MacGarel, to 
hold the goods to the order of Messrs. Reynolds, 
as the goods had been sold by them to Barrow 
and Gibson, and Barrow and Gibson had stopped 
payment.

On the 20th June Messrs. Scrutton cabled to 
Trinidad to  stop the goods on receiving an in 
demnity from Messrs. Reynolds.

On the 29th June the MacGarel arrived at 
Trinidad, and Messrs. Archer, as holders of the 
b ill of lading of the goods, obtained an order 
from  the court fo r delivery to them of the goods, 
and on the 11th Aug. the goods were delivered to 
Messrs. Archer, who paid fo r them to the trustee 
in bankruptcy of Barrow and Gibson the sum 
of 751.

This was a motion by Messrs. Reynolds fo r a 
declaration that they were entitled to the 751., 
and that the trustee of Barrow and Gibson m ight 
be ordered to pay the same to them.

Daniel Jones fo r the applicant. — Messrs. 
Reynolds are entitled to this 751. The vendors, 
by the buyers’ directions, deliver the goods to the 
forwarding agents to  ship to a destination named; 
the transit does not end u n til the goods reach 
the destination. That destination was Trinidad, 
and the goods were stopped before they reached 
there:

Bethell v. Clark, 59 L. T. Rep. N. S. 808; 6 Asp. 
Mar. Law Cas. 346 ; 20 Q. B. Div. 615.

The instructions here were given of a final destina
tion, and there was no further intervention by the 
buyer. The b ills of lading are in  the buyer’s 
name. The instructions define the ship by which 
the goods are to go, and the place to which they 
are to go. He referred to

Re Golding; Ex parte Knight, 42 L. T. Rep. N. S. 
270; 13 Ch. Div. 628.

[ W i l l i a m s , J. referred to Ex parte Miles; Re 
Isaacs, 15 Q. B. B iv. 39.]

Mansell fo r the trustee.—There was no rig h t to 
stop the goods in  transitu. The transit ended 
when the goods were delivered at the docks, when 
the vendee got possession of them either per
sonally or by his agent. The instructions are to 
deliver to the superintendent of the London 
Bocks, and the receipt is signed on behalf of 
Barrow and Gibson. This was the only desti
nation named. The name of Archer is not men
tioned. In  Bethell v. Clark the order d istinctly 
stated what was to  be the destination of the goods,
i.e., Melbourne. [ W i l l i a m s , J.— N o; this was 
in  the subsequent instructions.] The destination 
named here was the docks, and the transit ended 
on delivery there. The goods were delivered by 
the ship agents under an order of the Trinidad 
court to Archer and Co., and the court thereby 
declared that the goods had not been stopped in 
transitu. He cited

Kendall v. Marshall, 48 L. T. Rep. N. S. 951; 11 
Q. B. Div. 356;

Re Bruno, Silva, and Co.; Ex parte Francis, 
6 Asp. Mar. Law Cas. 138 ; 56 L. T. Rep. N.S. 577.

Jones in  reply.
W i l l i a m s , J.—I  am much obliged to both the 

learned counsel fo r their assistance. The ques
tion in  very nearly a ll cases of stoppage in  transitu 
is, speaking generally, one of fact. The law, speak
ing generally, as applicable to cases of this kind 
is, that the righ t of the unpaid vendor is a righ t 
which continues in  him, notwithstanding that he 
has parted w ith the property in  the goods during 
the ir transit, u n til they reach the possession of 
the purchaser. The firs t th ing to be ascertained 
is, what was the transit of these goods; and the 
next is, whether that transit has been determined 
by the purchaser taking possession. In  order to 
arrive at the conclusion as to what was the transit, 
one must look back to the rule as laid  down by 
Lord Ellenborough in  Dixon v. Baldwin (5 East, 
175), e.g., “  that the goods had so fa r gotten to the 
end of their journey that they waited fo r new 
orders from the purchaser to put them again in 
motion, to  communicate to  them another sub
stantive destination, and that w ithout such orders 
they would continue stationary.”  That rule was 
alluded to by Lord Esher in  Ex parte Miles (uhi
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sup.), and also in  B e th e ll v C larke  
both of which cases Lord S  ^  f "  i  have 
Ellenborougli’s rule as being> *  t bese oods 
to  apply th is rule, Mid to  ̂see < ^ th e o th e r. W ,  
are on one side of the ™e the oods w ill not 
what is the rule ? I t  ^  1>e f he subject of
continue m  transit, so arrived at a
stoppage ™ there wiU be required
break of such a mna to put them again m
new ordersof thejm rcha substantive
m otion, to  m dica they w ould continue
destina tion , - ^ d ™ p r e  Jed  by each judge 

C la r V iu b i  sup.) as fo llow s: L o rdsta tiona ry 
in  B ethe ll v.in  B ethe ll v. ^ “ « ^ ^ t ^ V o r d s  o f L o rd  E llen - 
E sher repeats the < (If the dei ive ry  be to  an
bo ro ug h; F ry , L .J  - say fu rth e r
agent to  bold f t r  the ven tob . * ’ ’ > then
in s tru c tio n s  f  0 1  the despaW ^  _ b l/ w te re  i t  is
no doubt, the t  whose sole d u ty  i t  ison iy  to a n  agenteOr agen ^  to w e w  m a liy

the  goods pass th rou gh  w h ile  they
are t  the  hands o f any such agents the  tran s itu s  
are in  tu  ^ T p, j  says: “  I f  the  goods have
s o fa ^ re a c h e ith e  end o f th e ir jou rney th a t they 
w a it fo r new orders fro m  the purchasers to  p u t 
them  again in  m otion  to  com m unicate to  them  
another substantive destina tion , and th a t w ith o u t 
such orders they w ould rem ain s ta tionary, the 
tran s itu s  is a t an end. B u t where a place is  fixed 
bv the  d irections given by the buyer to  the se ller 
as the u ltim a te  destina tion  o f the goods, and a. 
fo r t io r i  i f  there is  an express s tip u la tio n  as to  
th e ir destina tion  in  the con tract o f sale, the  tra n s it 
is  n o t a t an end u n til the  goods reach th a t place.

The firs t th in g  the n  one has to  ascerta in is, 
whether o r n o t there was a destina tion  faxed by 
the  in s tru c tio n s  to  the  vendors a t any tim e  befo ie  
the tra n s it commenced. These d irections m ay be 
given a t the tim e o f the order, o r a t some la te r 
period p rio r to  the  commencement o f tra n s it. 
There is  some d iffic u lty  about saying there was
any destina tion  here o ther than  the docks, as the 
order fixes no destina tion . I t  says: Please send 
invoice o r duplicate by the  2nd June. -J- H . A  
and Co., T rin id a d .”  T h a t is, send duphcate 
invoice to  the  purchasers, the bankrupts, to  deal 
w ith  as they lik e . I t  was suggested th a t the 
second docum ent, w hich was o f even date w ith  
the order is  an in d ica tio n  to  the vendor o f the 
j  4? *+ :™  o f the o-oods. T h a t docum ent is  
addressed “  Superintendent, London Docks,”  and is 
signed by  the  purchasers, B arrow  and G ibson.
‘‘ Please receive the underm entioned packages to
be shipped on board the M aeG are l. Capt.
I t  is d iffic u lt to  suppose b u t w hat there m ust have 
been some fu rth e r in s tru c tion s  fro m  someone 
fix in g  the destina tion . The mere statem ent th a t 
they are to  be shipped on board the M aeG are l is 
to ta lly  in su ffic ie n t fro m  a business point. o f 
view  J I  th in k  there m ust have been fu rth e i 
in s tru c tion s , and th a t the onus o f showing 
w hat those in s tru c tio n s  were rests la th e r 
upon the purchasers than  upon the  vendors. 
In  any case I  have n o t to  decide th is  case 
upon any such unsatisfactory grounds. _ I t  seems 
to  me th a t, whatever m ay be the tru e  view  o f the  
facts o f th is  case, w hether there was a destina tion  
fixed beyond the London Docks, o r w hether the 
goods w ould have had to  w a it there fo r new 
orders from  the purchaser to  p u t them  again m  
m otion, and to  ind ica te  to  them  another substantive

destina tion , the  purchasers d id, in  fa c t, get 
possessed o f these goods in  such a way as to  
determ ine th.e o rig in a lly  in tended tra n s it, i f  i t  was 
in tended th a t th a t should be T rin id a d , and no t 
m ere ly the  London Docks, as they tho ugh t f it  to  
send to  the  vendors the  above-m entioned d irec
tions, n o t addressed to  the vendors, b u t to  the 
superintendent o f the London Docks, and they 
had to  ad m it th a t, i f  th a t docum ent had been 
sent d irec t to  the  docks instead o f being sent 
th rou gh  the  vendors, th is  case w ould n o t have 
been arguable. The vendors, upon rece ip t o f 
these d irections, themselves prepared the docu
m ent m arked D ., w h ich runs as fo llow s : “  London 
D ock Com pany.— B ough t o f H . E . R eynolds and 
Co., &e.— J . H . A . and Co., T rin id a d .— 500 boxes 
pipes.— S.s. M aeG are l.— F ive  hundred.— P. B illin g , 
on account B arrow  and G ibson, L im e-stree t,”  and 
they prepare th a t fo rm  fo r signature b y  the super
in tenden t o f the  docks. T h a t docum ent was 
signed by  the  superin tenden t The m eaning is, 
th a t the vendors read the  d irections as asking 
them  to  fo rw a rd  the goods to  the superintendent 
o f the docks, w ith  in s tru c tio n s  to  ho ld  the goods 
on account o f the purchasers. I  do n o t know 
w hether the  ship was then m  p o rt ; 1 doubt it .  
The b ills  o f la d in g  were on the  9 th  J  une forw arded 
by  the purchasers ( I  was n o t perhaps accurate in  
saying there was no evidence o f any fresh  in s tru c 
tions) I t  is  clear th a t, i f  the step was n o t there, 
the D ock Com pany w ould have charge o f these 
o-oods as warehousemen, and so the fo rm  o t the 
rece ip t was a proper one. U nder these circum 
stances, I  do n o t th in k  I  should be r ig h t m  draw
in g  the conclusion th a t the superintendent o t the 
London D ock Com pany was m erely one o t a series 
o f agents concerned in  the transm ission o t these 
goods ; the  proper conclusion is, th a t th e  London 
D ock Com pany were agents to  take charge o t 
these goods fo r the purchasers u n til they were 
shipped. W hatever the  arrangem ent was, the 
tra n s it, in  m y op in ion, was in  fa c t determ ined the 
m om ent the  rece ip t had been given. There was 
there fore no stoppage o f the goods in  tra n s itu , 
and the m otion  m ust be  dism issed w ith  costs.

M o tio n  dismissed.

S o lic ito rs  fo r the app lican t, M u rra y , H u tch ins ,
and S tir l in g .  -

S o lic ito rs  fo r the respondent, D avidson  and
M orriss .

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
Tuesday, M a y  10, 1892.

(Before J e u n e , J.)
T h e  D ictator , (a)

Salvage— A c tio n  in  rem — B a il A w a rd  in  excess o f
c la im __W r it— Personal l ia b i l i t y  o f defendants.

Where in  a salvage action in  rem  c la im in g  50001., 
in  w h ich  the defendants’ so lic ito rs gave a w r it te n  
undertak ing  to appear and p u t  in  ba il in  an  
am ount no t exceeding 5000L, the C ourt aw<xi ded 
75001, and subsequently ordered the indorsem ent 
on the w r i t  to be amended by a lte rin g  the c la im  
f r o m  50001. to 85001., the p la in t if fs  were allowed  
to issue execution aga inst the defendants person
a lly  f o r  the am ount o f  the award, and were not

Reported b y B utlek Aspixall, Esq., Barrister-at-Law.
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restric ted to the am ount named in  the under- 
ta lcing to p u t  in  hail.

T h is  was a summons by p la intiffs in  a salvage 
action fo r particulars of the names and addresses 
of the defendants,

The p la in tiffs  hy th e ir w r it cla im ed 5000Z fo r 
salvage services rendered to  the steamship 
D ic ta to r, her cargo and fre ig h t. 1

The defendants’ so lic ito rs gave the fo llow ing  
w ritte n  u n d e rta k in g :

We undertake to appear for the defendants in due 
course, and to prove values in the usual manner and put 
“  °ail whenever required in an amount not exceeding

A t the hearing o f the action on the 26th Nov 
1891 the P resident (S ir Charles B u tt) awarded the 
p la in tiffs  7500?. F rom  th is  decision the defen
dants appealed, bu t the C ourt o f Appeal upheld 
the  award. 1

On the 16th Dec. 1891 the w r it was amended by 
order o f the P resident, increasing the am ount 
cla im ed from  5000?. to  8500?.

The present summons was, by order o f the 
judge, adjourned in to  court, when i t  was agreed 
between the parties th a t the app lica tion  should be 
trea ted  as one to  determ ine w hether execution 
could be issued against the defendants fo r more 
tha n  5000?. and costs.

R ules o f the  Supreme C ourt 1883:
Order X L II., r. 3. A  judgment for the recovery by or 

payment to any person of money may be enforced by 
any of the modes by which a judgment or decree for the 
payment of money of any court whose jurisdiction is 
transferred by the principal Act might have been en
forced at the time of the passing thereof.

Rule 17. Every person to whom any sum of money or 
any costs shall be payable under a judgment or order 
shall, so soon as the money or costs shall be payable be 
entitled to sue out one or more w rit or writs of fieri 
acias or one or more w rit or writs of elegit to enforce 

payment thereof.
A d m ira lty  C ourt A c t 1861 (24 V ie t. c. 10):
Sect. 15. A ll decrees and orders of the High Court of 

Admiralty, wheroby any sum of money or any costs 
charges, or expenses shall be payable to any person shall 
have the same effect as judgments in the Superior Courts 
Of common law, and the persons to whom any such 
moneys or costs, charges, or expenses shall be payable 
shall be deemed judgment creditors, and all powers of 
enforcing judgments possessed by the Superior Courts of 
common law, or any judge thereof, w ith respect to 
matters depending in the same courts, as well against 
the ships and goods arrested as against the person of the 
judgment debtor, shall be possessed by the said Court 
of Admiralty with respect to matters therein depending; 
and all remedies at common law possessed by judgment 
creditors shall be in like manner possessed by persons to 
whom any moneys, costs, charges, or expenses are by 
such orders or decrees of the said Court of Admiralty 
directed to be paid.

Sect. 22. Any new w rit or other prooess necessary or 
expedient for giving effect to any of the provisions of 
this Act may be issued from the High Court of Admiralty 
in  such form as the judge of the said court shall from 
time to time direct.

Barnes, Q.C., fo r the p la in tiffs , in  support o f 
the  app lica tion .— The p la in tiffs  having go t ju d g 
m ent against the defendants as w e ll as against 
the  res, ought to  get the bene fit o f such 
judgm ent. The defendants by appearing subm it 
themselves to  the ju ris d ic tio n  o f the court. I f  
th e ir contention he correct, the cou rt w ill be un
able to  give effect to  its  own judgm ent, m erely 
because the p la in tiffs  in s titu te d  the proceedings 
in  rem  instead o f in  personam. O rder X L II .,  
r r . 3 and 17, and sects. 15 and 22 o f the A d m i

ra lty  C ourt A c t 1861, give the co u rt the necessary 
powers to  enable i t  to  order execution against the 
defendants fo r the whole am ount o f the award.

S)r  W alte r P h ittim o re , fo r  the defendants, 
contra. The defendants’ lim it o f lia b ility  is  the 
ba il, o r m  th is  case the sum specified in  the 
undertaking , viz., 5000?. The actions in  rem  and 
in  personam  are d is tin c t, and have d iffe re n t 
le su lts . The w rit in  rem  is  d irected to  the owners 
and parties in terested in  the res. Owners by 
appearing in  an action  in  rem  on ly  do so to  
p ro tect th e ir in te re s t in  the res. The ju d g 
m ent is  against the  res. I f  no appearance is  
entered by the owner, the  co u rt’s ju ris d ic 
tio n  is lim ite d  to  the res. The mere fa c t o f 
appearance cannot give the cou rt any greater ju r is 
d ic tion . The exception w hich proves the ru le  
contended fo r, is the power o f the co u rt to  issue 
a m on ition  in  personam  fo r the  paym ent o f costs, 
where the  damages recovered and costs exceed the 
am ount in  w hich the s u it was in s titu te d . The 
cou rt has also, under sects. 15 and 22 o f the 
A d m ira lty  C ourt A c t 1861, ordered a re -a rrest o f 
the res. B u t there is  no a u th o rity  fo r the present 
a p p lic a tio n :

The Temiscouata, 2 Spks. Ec. & Ad. 208 ;
Hhe Freedom, L. Rep. 3 A, & E. 495; 1 Asp. Mar. 

Law Cas. 136 ; 25 L. T. Rep. N. S. 392 ;
The Kalamazoo, 15 Jnr. 885 ;
The Christiansborg, 10 P. Div. 141; 5 Asp. Mar. Law 

Cas. 491; 53 L. T. Rep. N. S. 612 ;
The Staffordshire, L. Rep. 4 P. C. 194 ; 1 Asp. Mar. 

Law Cas. 365 ; 27 L. T. Rep. N. S. 46.
The co u rt cannot e n g ra ft proceedings in  personam, 
upon proceedings in  rem  :

The Hope, 1 W. Rob. 154;
The Volant, 1 W. Rob. 383.

The Jud ica tu re  A cts  and the A d m ira lty  C ourt 
A c t 1861 have on ly  a lte red procedure, and n o t the 
rig h ts  o f parties. Judgm ent can on ly  be drawn 
up according to  the w rit, i.e., against the owners 
appearing to  p ro tect th e ir in te re s t in  the res to  
the extent o f 5000?. I f  the  p la in tiffs ’ contention 
be rig h t, mortgagees by appearing in  an action  
in  rem  to  p ro tect th e ir in te re s t w ould render 
themselves personally lia b le  to  the  ju dgm ent o f 
the court. The p la in tiffs ’ rem edy is to  in s titu te  
fresh proceedings in  pe rsonam :

The Orient, L. Rep. 3 P. C. 696; 1 Asp. Mar. Law 
Cas. 108.

Barnes, Q.C. in  rep ly .— The cases re lied  on by 
the defendants were p rio r to  the A d m ira lty  C ourt 
A c t 1861. On the a u th o rity  o f The F iv e  Steel 
Barges (63 L . T . Rep. N . S. 499; 15 P . D iv . 142; 
6 Asp. M ar. Law  Cas. 580), these proceedings 
m ig h t have been in  personam , and had they been 
so, there w ould have been no d iffic u lty  in  g ra n tin g  
the  present app lica tion . The p la in tiffs  have a 
m aritim e  lie n  fo r the value o f th e ir services, which 
the cou rt has fixed a t 7500?., and amended the w r it 
in  accordance w ith  such award. The res has 
been re-arrested where in su ffic ie n t b a il has been 
ta k e n :

The Flora, L. Rep. 1 A. & E. 45; 2 Mar. Law Cas. 
O. S. 324 ; 14 L. T. Rep. N. S. 191;

Trie Freedom (ubi sup. ) ;
The Johannes, L. Rep. 3 A. & E. 127 ; 3 Mar. Law 

Cas. O. S. 462 ; 23 L. T. Rep. N. S. 26;
The Hero, Br. & L. 447 ;
The Miriam, 2 Asp. Mar. Law Cas. H. S. 259; 30 

L. T. Rep. N. S. 537.
In  the case o f The Z ephyr (11 L . T . Rep. N . S. 
351; 2 M ar. Law  Cas. O. S. 146) D r. Lush ing-
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to n  made an order against the defendant per
sona lly to  pay a balance o f damages n o t satisnea 
by the b a il. Cur. adv. vult.

M ay  10.— J e u n e , J.—In  th is  case, w hidh is  an 
action in  rem  o f salvage, the cla im  on e ^ n  
■for 50001. The owners o f the ship an^  w f s 
appeared as such, and by consent the ship was 
released on b a il fo r 50001. being given. A t the 
hearing on the 26th Nov. 1891before the President, 
the salvage was fixed  a t 75001. On the 16th-D ec. 
the w r it la s  amended by order o f the President by 
increasing the  am ount claim ed to  85001. On the 
10th M arch 1892 the C ourt o f A ppeal affirm ed the 
decision o f th is  cou rt as to  the am ount o f the 
salvage award. The m otion came before me on 
an a in d ica tio n  th a t pa rticu la rs  m ay be given o f 
tle T a m e s  and addresses o f the owners o f the 
Dictator, the salved ship, and her cargo,.w ith i the 
value o f the cargo belonging to  such caigo 
owner opposite to  h is name. B u t i t  was agreed 
th a b th e  rea l ob ject o f the resistance to  the a p p li
cation is  to  try  the question w hether execution can 
be issued against the owners o f the ship and cargo 
fo r m ore th in  50001. and costs. I f  th is  had been 
an action in  personam, as i t  m ig h t have been {The 
Five Steel Barges, ub i sup.), no doubt execution 
could be levied fo r the fu ll am ount o f the award, 
i t  be ing w ith in  the  value o f the p ro pe rty  salved. 
B u t i t  is  an action  in  rem, and the  con tention  is, 
th a t in  such action, even when the  owners o f the 
res appear, there cannot be execution fo r any 
greater am ount tha n  th a t o rig in a lly  claim ed, o r a t 
least, than  the am ount fo r w hich b a il has been 
given and costs. The question therefore is, w hat—  
when the owners o f the res have appeared in  a 
salvage action  in  rem— is the lim ita tio n  (other 
than  the value o f the  p ro pe rty  salved) on the 
powers o f the cou rt to  award salvage, o r the 
power o f the p la in tiff to  enforce its  paym ent i f  
awarded. I t  is necessary to  consider firs t w hether 
in  an action  in  rem , where a personal action  w ould 
lie  against the owners, ju dgm ent can be enforced 
fo r  m ore tha n  the value o f the res, because, i f  i t  
can, no doubt i t  can be enforced fo r  more 
than  the  am ount o f the ba il. In  a salvage 
action  in  rem  the question so stated has p ro 
bab ly seldom arisen, a lthough the case o f 
The Jonge Bastian  (5 Oh. Bob. 322) is  an 
instance o f it ,  because the p rope rty  salved 
is  genera lly id en tica l w ith  the res, and the  sal
vage award never goes beyond the  value o f the 
p ro pe rty  salved. B u t in  actions o f damage^ the 
question m ay re a d ily  arise now th a t the  lim it  o f 
lia b ility  m ay exceed the  value o f the ship by w hich 
the  damage was caused and probab ly arose before 
the lim it  o f the value o f the ship was im posed by 
sta tu te , as the  lim it  o f the  am ount to  be recovered. 
I t  is one upon which the h ighest au tho rities  are in  
co n flic t, and I  th in k  i t  can be solved o n ly  by con
sidering  the practice, and especially the ea rly  
practice  o f the A d m ira lty  C ourt and the d iffe re n t 
views w hich a t d iffe re n t tim es have been taken 
o f the effect o f an action in  rem. There 
can, I  th in k , be no doubt th a t the courts 
o f common law  always c le a rly  drew the 
d is tin c tio n  between the case o f the C ourt o f 
A d m ira lty  having ju ris d ic tio n  by reason o f h y 
pothecation o r lien , o r other reason, over a res, 
and i t  seeking to  exercise ju ris d ic tio n  against 
in d iv id u a ls  personally, w ith  regard to  whom no 
such ju ris d ic tio n  in  the view  o f the common law

courts existed, and w h ile  they allow ed the action  
to  proceed in  regard to  the  fo rm er m a tte i, p io - 
h ib ite d  i t  as to  the la tte r {Johnson v. Skxppen, 2 
L d . Ray. 983, affirm ed by B lackburn , J . m  

istrique v. Im rie , 4 H . o f L . 431), and probab ly 
the  C ourt o f A d m ira lty , in  cases such as I  he 
Ruby Queen (Lush. 266), recognised th a t the 
cou rt m ig h t have ju ris d ic tio n  «wood the res, 
though n o t quoad its  owners. B u t the O ourt o t 
A d m ira lty , i t  w ould appear, d id  n o t in  early tim es 
tre a t the  action in  rem  as a specific and d is tin c t 
fo rm  o f action. I f  we tu rn  to  whom L o rd  
H ardw icke described (1 A tk . 296) as “  an au tho r 
o f undoubted c red it,”  and select an ed itio n  o f 
C lerke’s P raxis, published in  the  m iddle o f the  
la s t cen tu ry ( I take Sim pson’s, published in  1743), 
we fin d  a com plete sketch o f the procedure and 
causes in  th e  C ourt o f A d m ira lty  in  force a t th a t 
tim e, and probab ly fo r  a lo ng  period before. In  
a ll actions in  th a t co u rt the  respondent, i f  he 
appeared ( t it .  12), had to  fin d  b a il fo r the  am ount 
in  w hich the  action  was in s titu te d , o r go to  prison, 
and then the action  proceeded against h im  vn 
personam, and i f  judgm ent w ent against h im  he 
was m onished to  pay the  am ount ordered ( t it .  63), 
o r i f  he fa ile d  to  do so h is  b a il (tits . 64, 65), the  
consequence o f de fau lt being attachm ent ( t it .  67, 
68) I f  he d id  n o t appear ( t it. 28) h is appearance 
could be enforced by seizure o f any ship o r any 
goods belonging o r supposed to  belong to  h im  
w ith in  the A d m ira lty  ju ris d ic tio n , the  rea l owner 
being able to  in tervene and cla im  them . I f  a fte r 
such seizure he appeared and gave b a il ( t it .  37) 
the ship o r goods were delivered oyer to  h im , and 
the  case proceeded u t in  actione in s titu te  contra 
personam debitoris. I t  w ould seem clear th a t the 
arrest in  such cases was n o t lim ite d  to  any 
p a rtic u la r p rope rty  o f the defendant on the  seas ; 
th a t the ob ject o f the  a rrest was to  secure appear
ance and b a il o r provide a fu n d  fo r seem ing 
com pliance w ith  the  judgm ent, and th a t, whatever 
was the  value o f the p ro pe rty  o r the am ount o t 
the  b a il, the  defendant w ould be lia b le  to  pay and 
lia b le  to  be attached i f  he d id  no t pay the  fu ll 
am ount o f the  sum decreed against h im . hlo 
doubt the m ain ob ject o f arrest, w hether o t 
person o r p rope rty , was to  secure th a t b a il should 
be given to  sa tis fy  the  judgm ent. In  R id le y s  
“ V iew  o f the C iv ile  and E cclesiastica l Law , 
published in  1639, “  The proceeding in  a ll these 
c iv il m atters is  by lib e l concluding to  the action, 
the p a rty  agent g iv in g  caution to^ prosecute the 
suite and to  pay w hat sha ll be adjudged against 
h im  i f  he fa lle  in  the  su ite ; the defendant on the  
con tra ry  p a rt securing h is adversarte by su ffic ien t 
sure tie  o r o ther cau tion  as sha ll seeme meet 
fo r the  present to  the judge th a t he w ill appeare 
in  ju dgm en t and w ill pay th a t w hich sha ll be 
adjudged against h im , and th a t he w ill satisfie  
and a llow  a ll th a t h is p ro c to r sha ll doe in  h is  
nam e: fo r to  a ll these ends sa tisdation  (o r se
c u rity ) in  judgm ent is, w hich is  no th in g  else b u t 
a course to  secure the  adversary o f th a t w h ich  is  in  
debate before the judge, th a t on w hat side soever 
the cause sha ll have an end, the c lien ts  m ay be 
seen to  get th a t w hich by law  sh a ll be adjudged 
un to  them .”  A  s im ila r view o f the  action  in  the 
A d m ira lty  courts is  to  be gathered fro m  G odolphin 
w ritin g  tow ards the end o f the seventeenth 
cen tury. In  enum erating the modes o f procedure 
he speaks o f a rrest o f p ro pe rty  on ly  as a means to  
com pel appearance. S im ila rly  the tab le  o f fees
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a t the  end o f Spelm an’s trea tise  le ft by  h im  a t 
h is  death in  1641 contains the  item  “  P ro  re laxa
t io n  navis au t bonornm  ab arresto ,”  w hich I  
th in k  re fers n o t m erely to  ship and cargo b u t to  
any p ro pe rty  o f the  defendant. A n d  th a t the 
action  m  rem  was n o t then regarded by A d m ira lty  
p ra c titio n e rs  as a p e cu lia rity  e x is ting  in  A d m ira lty  
procedure seems to  me clear from  the fa c t th a t 
P rynne m  1669, m  h is  answers to  L o rd  Coke’s 
A r t ic iili A d m ira lita tis , w h ile  enum erating the 
advantages w hich th a t procedure possessed over 
the  common law, makes no m ention o f any such 
special fo rm  o f action. J

I t  w ould appear, therefore, th a t under the 
e a rlie r p ractice  the  d is tin c tio n  between actions 
m  personam  and actions i n  rem  depended on 
w hether the  person o r the p rope rty  o f the 
defendant was arrested in  the firs t instance,
nnd I f l A  ¿ efendani.  aPPeared the  procedure 
and effect o f an action  m  rem  became those 
o f an action  in  personam. B u t several changes 
m  law  o r practice  took place. W hen actions 
beg inn ing by arrest o f the person became obsolete 
m  the  la s t century, as D r. Lush ing ton , in  The

} Sayf  A ?  d id. the la s t being in  
1780, and the arrest o f the p ro pe rty  other than  
the  res to  com pel appearance, w hich m ust always 
have been unusual, became obsolete also, the 
re s u lt was th a t th e  o n ly  action  beginn ing by 
a rrest a t a ll was one beginn ing by a ires t 
o f the res; though in  theory a L s t  o f the 
person w ould s t ill seem perm issib le (per F rv  T, T 
m  The H e in r ic h  B jo rn , 10 P . D . 44) • on the 
o ther hand, arrest o f p ro pe rty  over whtoh a lie n  
cou ld  be enforced became m ore common as the 
idea o f a p re -exis ting  m aritim e  Hen developed 
and arrest o f p rope rty , in  order to  arrest fo r the 
c re d ito r th a t lega l nexus over the p ro p rie ta ry  
in te re s t o f h is  debtor as from  the date o f the 
attachm ent o f w hich L o rd  W atson speaks in  
The H e in r ic h  B jo rn  (11 A pp. Cas. 270; 6 Asp 
M ar. Law  Cas. 1) grew up. The re su lt was, th a t 
a rrest became the d is tin c tiv e  fea tu re  o f th e  action  
in  rem , such a rrest having p rim a rily  fo r its  
ob ject the  sa tis faction  o f the  c re d ito r ou t o f 
the  p ro pe rty  seized. B u t the re  seems no reason 
to  suppose th a t the  action  beg inn ing by arrest 
o f the res a lte red the course o r character i t  
had h ith e rto  assumed as to  the  appearance o f 
the  debtor in  i t ;  and i f  th a t be so, i t  would 
seem clear th a t the fu ll am ount o f a judgm ent— 
i f  a defendant who m ig h t h im se lf have been
arrested appeared— could be enforced by the 
o n ly  means ava ilable in  the  A d m ira lty  C ourt, 
m on itio n  and a ttachm ent {The V ictor, Lush. 72), 
whatever the value o f the p ro pe rty  arrested. 
R o r when we come to  a la te r period can it ,  I  
th in k , be doubted th a t the  view  o f a defendant’s 
lia b ility , w hich I  have endeavoured to  express, 
was the view  o f L o rd  S tow ell. In  The Dundee, 
decided in  1823 (1 H agg. 109), L o rd  S tow ell said 
(p. 120): “  The quantum  o f repara tion  due in  such 
cases ”  (th a t is o f damage) •* has been d iffe re n tly  
measured in  the m aritim e  law  o f d iffe re n t com 
m erc ia l countries and o f the  same com m ercial 
coun try, am ongst others our own, a t d iffe re n t 
periods. The ancient general law  exacted a fu ll 
com pensation ou t o f a ll the p ro pe rty  o f the 
owners o f the  g u ilty  ship upon the common p rin 
c ip le  ap p ly ing  to  persons unde rtak ing  the con
veyance o f goods, th a t the y were answerable fo r 
the  conduct o f the persons whom they employed,

and o f whom the  o ther pa rties who suffered 
damage knew no th ing , and over whom  th e y  had 
no con tro l. To th is  ru le  our own cou n try  con
form ed.”  A nd  a t p. 124: “  I t  is  an adm itted  fa c t 
th a t th is  mode o f in itia tin g  a s u it by  a rrest o f 
ship, tackle , apparel, and fu rn itu re  is  the ancient 
fo rm u la  o f the cou rt, though lead ing to  a fu ll 
rem edy a ffec ting  a ll the p ro pe rty  o f every k in d  
be longing to  the owners. The same fo rm u la  has 
existed and operated its  rem edy under a ll the  
va ria tions by w hich the  rem edy has been m odified. 
I t  has been no fu rth e r re s tric te d  tha n  as the  
statutes re s tric t it .  B u t the in itia to ry  term s, 
tackle , apparel, and fu rn itu re , founded the  s u it 
su ffic ie n tly  to  embrace a ll the  objects w h ich  the  
statutes le ft sub ject to  its  operation. These 
restra ined them  o n ly  by th e ir own p a rtic u la r 
res tric tio ns . The same words w ent as fa r as the  
general law  w ent, no tw iths tan d ing  the  narrow 
ness o f those term s, and they m ust now go as fa r  
as the general law , lim ite d  o n ly  by  th a t sta tute, 
extends.”  There can, I  th in k , be no doubt from  
these words w hat was th e  view  o f L o rd  S tow ell. 
In  the case o f The K hed ive  (47 L . T . Rep. 1ST. S. 
198; 7 A pp . Oas. 813; 4 A sp. M ar. Law  Oas. 567), 
L o rd  B lackburn , a fte r quo ting  them , says : “  L o rd  
S tow ell trea ts i t  as qu ite  clear th a t, though the  
mode in  w hich the C ourt o f A d m ira lty  founded 
its  ju ris d ic tio n  was by seizure o f the ship, the  
recompense in  damages decreed by the cou rt 
could be enforced aga inst the  owners ou t o f a ll 
th e ir p ro pe rty  o f every k in d , so th a t the  re su lt 
was th a t by the  general law  the owners m ig h t be 
made to  pay to  th e ir u tte rm o st fa rth in g  the  
recompense in  damages decreed by the C ourt o f 
A d m ira lty , however sm all the value o f th e ir ship, 
when seized, was. Parke, B ., in  B ro w n  v. W ilk in 
son (15 M . & W . 398), says: “  F rom  the  p ractice  
o f the  C o u rt o f A d m ira lty  no lig h t could 
be derived on th is  question, fo r th a t co u rt p ro 
ceeds in  rem, and can on ly  ob ta in  ju ris d ic 
tio n  by seizure and the  value, when seized, is  
the measure o f lia b ility .”  I t  is  no t, I  th in k , 
necessary to  decide between those very high, 
au tho rities. I f  i t  were, I  should w ish to  make 
fu rth e r search am ongst the cases on p ro h ib itio n . 
B u t, p r im a  fac ie , one w ould say L o rd  S tow ell was 
m ore fa m ilia r w ith  the  subject, and there fore m ore 
lik e ly  to  be accurate,”

I t  is  u n fo rtu n a te ly  now necessary to  decide 
between these h ig h  au tho ritie s  to  w h ich L o rd  
B lackbu rn  refers. I  am n o t qu ite  sure th a t 
p ro h ib itio n  affords a com plete test, because, 
g iven the lia b ility  o f the  owner to  m ake fu ll 
com pensation to  be enforced by the  C o u rt o f 
A d m ira lty , the  rest seems to  be a question no t o f 
ju ris d ic tio n  b u t o f procedure ; bu t, i f  p ro h ib itio n  
be the  te s t in  th is  case i t  ce rta in ly  supports L o rd  
S tow ell’s view. A ltho ug h , as I  have said, p ro h ib i
tio n  was granted as to  the owners when the C ourt 
o f A d m ira lty  proceeded aga inst them  having 
ju ris d ic tio n  to  proceed on ly  against the res, I  can
n o t discover any p ro h ib itio n s  to  the  A d m ira lty  
C ourt e ith e r fo r proceeding against res and 
owners where there was a ju ris d ic tio n  aga inst the 
owner personally, o r fo r issu ing attachm ent 
against owners to  enforce paym ent o f an am ount 
exceeding the value o f the res, and ce rta in ly  no trace 
o f any such appear in  the  A rtic u li A d m ira lita tis  
o r in  the rep lies to  L o rd  Coke’s op in ions where one 
w ould have expected to  fin d  it .  I  w ould fu rth e r 
rem ark th a t, though the case o f The Dundee (1
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H agg. A dm . 109) was re fe rred  to  in  B ro w n  v. 
W ilk in so n  (ub i sup.), a tte n tio n  does n o t appear to  
have been draw n in  argum ent to  the  A d m ira lty  
practice. The d ic ta  o f Parke, B ., are m istaken 
in  asserting th a t the  C ourt o f A d m ira lty  can 
ob ta in  ju ris d ic tio n  on ly  by  seizure, and appear 
a ltoge ther to  ignore the A d m ira lty  ju ris d ic tio n  i n  

personam . There can be no doubt th a t D r. Lusn- 
in g to n ’s op in ion  expressed in  The V o lan t (1 W . 
Rob. 388) th a t “  the  ju ris d ic tio n  o f th is  co u rt does 
n o t depend on the  existence o f the ship, b u t on 
the  o rig in  o f the  question to  be decided and the 
lo c a lity ,”  co rre c tly  represents the  law . bee per 
S to ry  J  in  De L ov io  v. B o lt  (2 G allison, 461, 464). 
The view o f S ir John N ic o ll was Ith in k  in  harm ony 
w ith  th a to f L o rd  S tow ell. In  the  case of' The T nu n e  
(3 Hag. 114), w h ich was an action  fo r damage by 
co llis ion , against the  m aster who was also p a rt 
owner, the value o f the  ship arrested fa llin g  sho rt 
o f the damage w h ich  was assessed a t 4UUt., b ir  
John N ic o ll tre a tin g  the  defendant as m aster, 
and so n o t pro tected by 53 Geo. 3, c. lo 9 , s, 1, 
m onished h im  to  pay th a t sum o f 400i. and, la ih n g  
to  do so he was im prisoned. The argum ent before 
me tu rn e d  ch ie fly  on the  decisions o f D r. Lush ing - 
ton . I t  m ust, I  th in k , be adm itted  th a t they are 
no t consistent, and i t  is  th is  inconsistency th a t 
has necessitated a m ore general view  o f the  sub ject 
th a n  w ould otherw ise have been necessary, bu t, in  
view  o f the  a u tho ritie s  I  have re fe rred  to , I  am, I  
th in k , ju s tifie d  in  g iv in g  the  preponderance to  those 
expressions o f h is  op in ion  w h ich support them , 
and I  th in k  i t  w ill also be found  th a t the ea rlie s t 
and la te s t views o f D r. Lu sh ing to n  seem in  
harm ony w ith  those o f L o rd  S tow ell and S ir John 
N ic o ll. ' In  The A lin e , decided in  1839 (1 W . Rob. 
I l l ,  116), D r. Lu sh ing to n  s a id : “  Independent o f 
any m un ic ip a l regu la tion , i t  is, I  apprehend one o f 
the  g rea t p rinc ip les  o f ju s tice  th a t in  cases o f th is  
descrip tion , where the  w rong is  done by the  servants 
o f the owner, the owner ought to  m ake good the whole 
loss occasioned by th e ir de fau lt. In  th e  courts o f 
common law , where the proceedings are in  p e r
sonam, the  opera tion o f th is  p rin c ip le  w ould be 
carried  o u t in  its  fu lle s t extent, unless restra ined 
by A c t o f P arliam ent. In  these courts, however, 
when the  proceedings are in  rem , a mode o f 
rem edy n o t o rig in a lly  g iven as the  measure o f the  
damage, b u t as the best secu rity  fo r  in de m n ity  
th a t cou ld be obtained as the owner m ig h t be 
beyond the  reach o f the law  ”  (a statem ent I  
ven ture to  th in k  h is to ric a lly  co rrect), “  the  a p p li
ca tion  o f th is  p rin c ip le  has been m odified by 
m un ic ip a l regu la tion , and a re s tric tio n  is  im 
posed,”  no t, D r. Lush ing ton  says, by the na tu re  o f 
the  action, b u t by “ lim itin g  the lia b ility  o f the 
owner o f the s h ip 'd o in g  the damage to  the value 
o f the vessel its e lf, and o f the fre ig h t where the 
fre ig h t can be attached. U nder th is  m od ifica tion , 
the re fore, the  rig h ts  o f a person in  possession o f a 
decree o f th is  co u rt in  a cause o f damage are 
co-extensive w ith  the  rig h ts  o f the  owner 
in  the  vessel against w h ich the  decree has 
been awarded.”  T h is  is  a lm ost an echo o f the 
words o f L o rd  S tow ell. I  do n o t th in k  th a t the 
case o f The Hope  (1 W . Rob. 154), decided in  1840, 
asserts any co n tra ry  p rinc ip le . I t  decided th a t 
the owners o f a ship having been sued as owners 
and so e n title d  to  ava il themselves o f the  pro tec
tio n  o f the s ta tu te  (53 Geo. 3, c. 157, s. 1), ju d g 
m ent cou ld n o t be obtained against the m aster 
who was also a p a rt owner beyond the  value o f the

res ; and so fa r  i t  perhaps d iffe red fro m  the case 
o f The T riu n e  (u b i sup.), w h ich was n o t c ited  in  
argum ent. B u t, a lthough  D r. Lu sh ing to n  said 
th a t he was no t aware o f any case in  w h ich the 
co u rt in  a proceeding o f th a t k in d  had ever had 
engra fted upon i t  a fu rth e r proceeding against the  
owners upon the ground th a t th e  proceeds o f the  
vessel proceeded against have been in su ffic ie n t to  
answer the  fu ll am ount o f damages pronounced 
fo r, th is  fa lls  sho rt o f saying th a t ap a rt fro m  the 
s ta tu te  the owners were n o t lia b le  in  an action  in  
rem  fo r damages beyond the value o f the res. In  
The Volant, decided in  1842 (1 W . Rob. 383, 388), 
i t  cannot be doubted th a t D r. L u sh ing to n  departed 
fro m  the  view  o f L o rd  S tow ell, basing h is  op in ion  
on th is  very inference fro m  the  s ty le  o f th e  cou rt 
w hich L o rd  S tow ell had deprecated. H e s a id :
“  In  a case in  w h ich  the owner has appeared the 
question is  to  w hat extent he has appeared to  the  
process against the  ship. I t  is  m a te ria l to  see 
how the  process is  worded. I t  decrees the ship to  
be seized, and i t  cites a ll persons- having, o r p re 
tend ing  to  have, any r ig h t, tit le , o r in te re s t the re in  
to  appear in  th is  co u rt on ce rta in  days and hours, 
there to  answer in  a cause c iv il and m aritim e. 
The owners are on ly  ca lled  in  respect to  any 
rig h t, tit le , and in te rest, in  order th a t they 
m ay appear and in tervene fo r th e ir in te re s t 
in  th e  vessel and n o t fu rth e r. Now, i f  i t  were 
possible on such w a rran t to  demand b a il 
beyond the  value o f the  ship, o r i f  the  p ro 
cess against the  owners w ent to  m ake them  
responsible beyond the value o f the ship, there 
could be no reason w hy b a il should n o t be com
m ensurate w ith  the damage where the am ount is 
n o t re s tric te d  by s ta tu te ; bu t, i f  b a il could n o t be 
demanded beyond the  value o f the ship, I  do n o t 
see how the owners in  th a t proceeding can be made 
fu rth e r responsib le ; the  w a rran t o f a rrest is  con
fined  to  the  ship, i t  goes no fu rth e r. I t  appears 
to  me there fore th a t there is  no personal lia b ility  
beyond the  value o f the  ship, fo r  th is  obvious 
reason, th a t the  o rig in a l process w ould n o t ju s tify  
any such proceeding ; the  appearance given by the  
in d iv id u a l h im se lf w ould no t ju s tify  such pro 
ceeding ; he has appeared on ly  to  p ro te ct h is  
in te re s t in  the  ship.”  I t  is  tru e  th a t i t  was no t 
necessary fo r the  decision o f th is  case to  say m ore 
than  D r. L u sh ing to n  said la te r in  his judgm ent, 
th a t to  render a m aster p a rt owner, g u ilty  o f 
neglect, responsible beyond the value o f ship and 
fre ig h t he m ust be sued as m aster in  the  firs t 
in s ta n ce ; and i t  is  tru e  also th a t in  a la te r case 
(The Temiscouata, 2 Spks. 208, 210) D r. L u sh in g 
to n  places h is  decision on the re s tric tio n  o f lia 
b ility  effected by the A c ts  o f P a rliam en t, and n o t 
by  the  na tu re  o f an action in  rem  ■ and he seems 
to  exp la in  h is  decision in  The V o lant ve ry m uch 
as he had expressed h im se lf in  The A l in e ; b u t 
I  do n o t th in k  th a t on those grounds we can 
refuse to  acknowledge the  w e igh t o f D r. 
Lu sh ing to n ’s op in ion  expressed in  the  words 
I  have quoted. A  s im ila r expression o f op in ion  
is  to  be found in  the case o f The Kalam azoo  
(15 J u r. N . S. 885). A ga in , the  actua l decision 
is  n o t in  p o in t, because a ll th a t was decided was 
th a t a ship having been released on b a il could no t 
be re-arrested in  a fu rth e r ac tion  where the  com
pensation found  due exceeded th e  b a il. B u t D r. 
Lu sh ing to n  took occasion to  sa y ; “  I t  is  said th a t 
the p a rty  ough t to  receive the whole am ount o f 
the  damage done to  the  fu ll exten t o f the  value o f
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the ship in  fa u lt. To th is  there are tw o answers. 
F irs t, i t  was th e ir own fa u lt i f  they d id  n o t a rrest 
her to  the  fu ll value o f the  ship ; and secondly, 
there is  no a u th o rity  to  show th a t, having obtained 
b a il fo r the ship, you can afterw ards proceed 
aga inst the  owners to  make up the am ount o f the 
loss. I  cannot th in k  I  can en g ra ft a personal action 
upon an action  in  rem .”  B u t in  the case o f The 
Z ep h yr decided  in  1864 (11 L . T . Rep. N . S. 350- 
“  M ar. Law  Cas. O. S. 146), D r. Lush ing ton  gav~ 
a decision, the reason fo r w hich appears to  me no t 
i n  accordance w ith  h is view  as expressed in  The 
vo lan t (u b i sup.) and the Kalam azoo (ub i sup.), and 
w hich, i f  correct, is  conclusive in  favou r o f the 
present application. The action fo r damage in  
th a t case was entered fo r 7001. and the  Zephyr 
was arrested. The L a b ility  o f the owners under 
the  54th section o f the  M erchant S h ipp ing A c t 
Am endm ent A c t 1862 was 712Z., and exceeded the 
rp'. ue, *  . o f the ship fo r w hich b a il was given. 
1 he app lica tion  made was to  amend the praecipe 
by in se rtin g  the names o f the  owners and fo r 
a c ita tio n  in  personam  against them . D r. Lush- 
in g to n  refused the app lica tion  on the express 
ground th a t i t  was unnecessary. He sa,id: 
“ 1 have on ly  know n o f one instance in  w hich 
a. personal action has been engra fted on a 
s u it in  rem. There is  some d iffic u lty  in  a lte rin g  
the praecipe as prayed, and such a course appears 
to  the co u rt unnecessary, inasm uch as the  15th 
section o f the A d m ira lty  C ourt A c t 1861 gives 
the  cou rt power to  effect the ob ject w ith  w hich 
the m otion  has been made. T h a t section pu ts 
decrees o f the C ourt o f A d m ira lty  upon the same 
to o tin g  as judgm ents in  the S uperior C ourts o f 
com m on law , and gives a rem edy as w e ll against 
the  ship and goods arrested as against the person 
o f the  ju dgm ent cred ito r. I f ,  therefore, the  
occasion should arise, a m on ition  m ig h t issue to  
com pel the  owners o f the Z ephyr to  pay the 
am ount o f damages n o t covered by the b a il bond ”  
I  confess I  am unable to  a ttrib u te  to  the 15th 
section o f the  A c t o f 1861 the effect w hich D r. 
L u sh ing to n  is  reported to  give to  it .  I t  seems to  
me o n ly  to  arm  the  C ourt o f A d m ira lty , w hich 
then  could on ly  enforce its  orders fo r paym ent by 
attachm ent, w ith  the  same powers o f execution 
as were possessed by the S uperior C o u rts ; and 
i f  the ob jection  to  proceeding against the owners 
in  th a t action  fo r any sum over 400Z. re a lly  
depended on its  being im possib le to  g ra ft an 
action  in  personam  on an action  in  rem  (the phrase 
em ployed by D r. Lu sh ing to n  in  The Hope and The 
Kalam azoo, and in  argum ent in  The V ictor, Lush. 
92) i t  appears to  me th a t th a t ob jection  would 
equa lly app ly w hether the  proceeding was by waj 
o f f t .  fa .  o r by way o f m on itio n  and attachm ent, 
cannot help th in k in g  th a t the fa lla c y  lies in  con 
s idering  th a t to  enforce a ju dg m en t beyond th i 
value o f the  res against owners who have appeared 
and against whom a personal lia b ility  enforceable b j 
A d m ira lty  process exists, is  the g ra ftin g  o f one fo rn  
o f action  on another. The change, i f  i t  be a change 
in  the  action  is  effected a t an ea rlie r stage, viz. 
when the defendant, by appearing personally 
in troduces h is  personal lia b ility . I t  appears t< 
me th a t the m eaning o f L o rd  S tow e ll’s op in ion 
as above quoted, is  th a t the  ju dgm ent can be sc 
enforced in  the  action in  w h ich the ship is arrested 
and th a t in  the  case o f The Z ephyr (u b i sup.) D r 
Lu sh in g to n  re a lly  in tended to  fo llo w  th a t op in ion 
and to  adhere to  h is  own op in ion  in  The A lin e

I  do n o t th in k  th a t the  op in ion  o f the  P riv y  
C ouncil in  The B o ld  Buccleuch  (7 Moo. P . C. C. 267) 
m ilita te s  against th is  view. In  th a t case the  P riv y  
C ouncil, d isapproving the  decision o f D r. Lu sh ing 
to n  in  The V o lan t and The Johann Friederich, 
(1 W . Rob. 35), th a t the arrest o f the res operated 
on ly  to  com pel appearance in  a m aim er analogous 
to  the procedure in  fo re ig n  attachm ent, and to  
fu rn is h  secu rity  fo r p ro m pt and im m ediate pay
m ent, and also the  decision in  The A lin e  th a t a 
lie n  attached on ly  upon action  b rought, he ld  th a t 
a m a ritim e  lie n  attached fro m  the tim e  o f damage 
done, th a t « m aritim e  lie n  was the  founda tion  o f 
proceeding in  rem, and th a t an action  in  rem  
was a process to  make pe rfect a r ig h t inchoate 
from  the  m om ent the lie n  attached. In  The 
P arlem en t Beige (42 L . T . Rep. N . S. 273; 5 P . 
D iv . 218; 4 Asp. M ar. Law  Cas. 234) i t  was said th a t 
The B o ld  Buccleuch  decided th a t “  the  action  in  
rem  is  a d iffe re n t action  from  the action  in  p e r
sonam, and has d iffe re n t resu lts .”  B u t I  do n o t 
th in k  th a t i t  fo llow s on th a t th a t the  P riv y  
C ouncil o r the C ourt o f A ppeal in tended to  
la y  down th a t an action  in  rem  cou ld  a ffect 
o n ly  the res. I t  m ay w e ll be th a t, i f  the 
owners do no t appear, the action on ly  enforces 
the lie n  on the res ; b u t th a t when the y do the 
action in  rem  n o t on ly  determ ines the  am ount o f 
the lia b ility , and in  d e fa u lt o f paym ent enforces 
i t  on the  res, b u t is  also a means o f en forcing  
against the appearing owners, i f  they could have 
been made personally liab le  in  the A d m ira lty  
C ourt, the  com plete cla im  o f the p la in tiff so fa r 
as the owners are lia b le  to  meet it .  I t  appears to  
me consonant w ith  common sense th a t, i f  the 
owners have had no personal notice, and are not, 
save in  the  sense ind ica ted  in  The P arlem en t 
Beige (42 L . T . Rep. N . S. 273; 5 P . D iv . 197 ; 
4 Asp. M ar. Law  Cas. 234), before the cou rt, the 
e ffect o f its  ju dg m en t should be lim ite d  to  the  res 
in  its  hands; b u t th a t, i f  the owners appear to  con
te s t o r reduce th e ir lia b ility , the y should be placed 
in  the same position  as i f  they had been b rough t 
before the cou rt by a personal notice.

I t  was argued by S ir W a lte r P h illim o re  th a t the 
fa c t th a t a m ortgagee is  e n title d  to  appear shows 
th a t appearance is  lim ite d  to  the in te rest in  the  res, 
b u t a m ortgagee has no in te re s t in  o r connection 
w ith  the action  beyond his in te re s t in  the res, nor 
can he by any process be fixed w ith  any fu rth e r 
lia b ility . I t  was adm itted  in  argum ent th a t an 
owner, by appearing, renders h im se lf lia b le  to  
costs over and above the value o f the res. I t  is 
clear, however, th a t the a u th o ritie s  w hich decide 
th a t th is  lia b ility  fo r costs undoubtedly exists 
d is ting u ish  between th a t and lia b ility  fo r  damages:
(The John D unn , 1 W . Rob. 159; The Volant. 1 
W . Rob. 383; The Temiscouata, 2 Spks. 208; The 
Freedom, L . Rep. 3 A . & E . 495.) I  do no t fo rg e t 
th a t m odem  te x t-w rite rs  (W illia m s  and Bruce, 
ed it. 1886, pp. 81, 82, 302) have adopted the view 
th a t the  rem edy afforded by proceedings in  rem  
cannot extend beyond the p ro pe rty  proceeded 
against. B u t i t  appears to  me th a t the p o in t was 
n o t specia lly considered, and th a t the op in ion  
expressed proceeded ch ie fly, i f  no t e n tire ly , on the 
decisions in  the  Hope, Volant, and Kalam azoo. 
Even if ,  however, i t  be he ld th a t the rem edy in  
actions in  rem  is  lim ite d  by the value o f the res, 
i t  is necessary fo r  the defendants in  the present 
case, in  w h ich the value o f the res fa r  exceeds the 
salvage award, to  m a in ta in  e ith e r th a t when b a il
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has been given the lim it is  the am ount o f the ba il, 
o r th a t lim it  is  fixed by  the  o rig in a l cla im  in  the 
action. W ith  regard to  the firs t o f these proposi
tions, i t  m ay w e ll be th a t fo r ce rta in  purposes the 
h a il represents the released res. T h is  w ould 
appear to  be so w ith  regard to  con fe rrin g  freedom  
from  re-a rrest, according to  the op in ion  expressed 
by D r. Lu sh ing to n  in  The W ild  Ranger (B r. & 
Lush. 87) and The Kalam azoo  (u b i sup.), though 
even th is  m ust be understood, as D r. Lu sh ing to n  
explained in  The H ero  (B r. &  Lush. 448), to  app ly 
on ly to  app lica tions made fo r re -a rrest a fte r fin a l 
judgm ent, w h ich the cases o f The F re ir  (32 L . T . 
Rep. N . S. 572; 2 Asp. M ar. Law  Cas. 589), and 
The M ir ia m  (2 Asp. M ar. Law  Oas. 259; 30 L . T. 
Rep. N . S. 537) show to  mean fin a l ju dg m en t a fte r 
an appeal, and n o t even then to  be an inva riab le  
ru le , as the ju dgm en t o f the same learned judge  in  
The F lo ra  (L . Rep. 1 A . & E . 45; 2 M ar. Law  Oas.
0 . S. 324; 14 L . T . Rep. 1ST. S. 191) shows, o r to  
extend to  re-a rrest fo r the  purpose o f ob ta in ing  
costs, as the ju dgm en t o f S ir R obe rt P h illim o re  in  
The Freedom  (u b i sup.) suggests. A ga in , i t  w ould 
seem th a t, i f  the res is o f less value tha n  the  b a il, 
the b a il is  so fa r id e n tifie d  w ith  the res th a t the 
bondsmen are lia b le  on ly  up to  the  value o f the 
res : (The S ta ffo rdsh ire , L . Rep. 4 P . 0 . 211; 1 Asp. 
M ar. Law  Cas. 365; 27 L . T . Rep. N . S. 46). 
A ga in , as he ld by F ry , L . J. in  the  C hris tiansborg  
(53 L . T . Rep. N . S. 612; 10 P . D iv . 155 ; 5 Asp. 
M ar. Law  Cas. 491), “  b a il is  the equiva lent o f the 
res, and th a t w h ils t the b a il has been given fo r the 
th in g , i t  is, i f  n o t im possible, h ig h ly  im proper th a t 
another action  should be allow ed to  go on against 
the res in  another place.”  In  these senses and fo r 
these purposes b a il stands in  the  place o f the res. 
B u t i t  is  qu ite  another th in g  to  say th a t the 
lia b ility  o f the owners is  confined to  the same 
am ount as the lia b ility  o f the b a il, and th a t the 
ship o r any o ther goods o f the defendant cannot 
be taken in  execution under the provisions w hich 
continue the  powers g iven to  the A d m ira lty  C ourt 
by the A c t o f 1861, as S ir R obe rt P h illim o re , in  
The Freedom  (u b i sup.) th o u g h t was possible as 
regards costs. The very fo rm  o f the b a il bond in  
the present day as given in  W illia m s  and B ruce ’s 
P ractice , p. 636, and the ea rly  practice I  have re 
fe rred  to  in  C lerke ’s P rax is  seem to  show th a t the 
b a il is  lia b le  in  a specified am ount fo r the pay
m ent by the  defendants o f the whole am ount o f 
the judgm ent. Then, fu rth e r, the case o f The 
Jonge B a s tia n  (5 Ch. Rob. 322) seems to  me to  be 
in  po in t, and indeed to  be on a ll-fo u rs  w ith  the 
present case. There a salvage action  in  rem  
having been entered fo r 8001 and b a il given, w hich 
I  presume was fo r the same am ount, L o rd  
S tow ell he ld th a t the cou rt was by no means lim ite d  
by any p a rtic u la r demand o f the parties, 
and he awarded tw o -th ird s  o f the value o f the 
p ro pe rty  salved, w hich was stated to  be 3400L 
L o rd  S tow ell c le a rly  in  th is  case d id  n o t consider 
a fresh action necessary, though in  another case, 
p robab ly under d iffe re n t circum stances. D r. Lu sh 
in g ton  is reported as saying th a t he had done so : 
(see, per D r. Lush ington, S ilve r B u llio n , 2 Spks. 
75.) The Z ephyr is o f course a fu rth e r a u th o rity  
to  the  same effect.

There rem ains o n ly  the question w hether the 
am ount o f the o rig in a l c la im  lim its  the  am ount 
o f the  enforceable judgm ent. I  have no doubt 
th a t i t  does not. I  th in k  th a t, under the 
fo rm er practice, a lthough D r. L u sh ing to n  in  
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The Z ephyr appears to  have doubted it ,  the 
cla im  in  the praecipe could be exceeded w ith o u t 
actua l fo rm a l am endm ent. The Jonge B a s tia n  
{u b i sup.) is  a clear a u th o rity  on th is  po in t. I  
regard The H ero  (B r. & Lush. 447) and The 
Johannes (L . Rep, 3 A . & E . 127) as decisions to  the 
same effect. B u t, w hether o r no a praecipe could 
be so dea lt w ith , th e  o rig in a l cla im  now appears 
on the w rit, and there is  no doubt th a t a w r it can 
be, and in  th is  case has been, amended before fin a l

S m erit. I  should have reg re tted  i f  I  had been 
le  to  accede to  the present m otion, be

cause, as i t  is  clear th a t i f  a p la in tiff’s cla im  is  
no t satisfied by one k in d  o f action, he can reso rt 
to  another (c/. The C la ra , Swab. 3, and The 
O rien t, L . Rep. 3 0 . P . 696), the o n ly  re su lt o f 
re fusa l w ould be to  drive  the  p la in tiffs  to  b rin g  
another action . B u t fo r the  reasons I  have given 
I  th in k  the  present ap p lica tio n  m ay be granted in  
order to  enable the p la in tiffs  to  issue execution in  
th e  present action  fo r the  fu ll am ount o f the 
decree w hich they have obtained.

S o lic ito rs  fo r the  p la in tiffs , Lowless and Co. 
S o lic ito rs  fo r the defendants, Simpson, N o rth , 

and Johnson, L ive rpoo l.

S a tu rda y , A p r i l  9, 1892.
(Before J e u n e , J ., assisted by T r in it y  M asters .) 

T h e  J . R . H in d e . {a)
C o llis ion— Anchor— Stock awash— Thames N a v ig a 

t io n  Rules  1872, a rt. 20.
I t  is  no t an  in fr in g e m e n t o f  a rt. 20 o f  the Thames 

N a v ig a tio n  R ules  1872, p ro v id in g  th a t no vessel 
sh a ll be naviga ted  w ith  its  anchor hang ing  
p e rp e n d icu la rly  f ro m  the hawse “  unless the stock 
sha ll be awash,”  to ca rry  i t  w ith  the shackle 
or r in g  awash, as the ru le  on ly  requ ires i t  to 
be ca rrie d  as low as stock awash, and  does not 
p ro h ib it  i t  f ro m  being ca rrie d  lower.

T h is  was a collision action by the owners of 
the screw steamship R efu lgen t against the owners 
of the screw steamship J . R . H inde . The defen
dants counter-claimed.

The co llis io n  occurred on the 3 rd  M arch 
1892, in  W oolw ich Reach o f the riv e r Thames.

A t the  tim e  in  question the  R efu lgent, a steam
ship o f 619 tons reg iste r laden w ith  coals fo r 
London, was proceeding up W oolw ich Reach ; 
the R efu lgen t was ca rry in g  her p o rt anchor from  
the hawse w ith  the  shackle o r rin g  awash.

In  these circum stances, the J. R . H inde , a steam
ship o f 414 tons reg iste r laden w ith  coals fo r 
the de rricks in  B ugsby’s Reach, co llided w ith  
the R efu lgen t, her starboard side s trik in g  the 
p o rt bow and anchor o f the R efu lgent.

The defendants ( in te r  a lia )  charged the  p la in tiffs  
w ith  ca rry ing  the anchor in  an im proper position, 
and also w ith  fa ilin g  to  low er the anchor when 
i t  was seen th a t a co llis ion  w ould occur.

R ules and Bye-laws fo r the N a v iga tion  o f the 
R ive r Thames 1872.

Art. 20. No vessel shall be navigated or lie in the 
river with its anchor or anchors hanging perpendicularly 
from the hawse nnless the stock shall be awash, except 
during such time as shall be absolutely necessary for 
cutting or fishing the said anchor or anchors, or daring 
such time as may be absolutely necessary for getting 
such vessel under way.

(a) Reported by B utler A s pin all , Esq., Barrister-at-Law.
2 L
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and J. P . A sp in a ll, fo r theM ybu rg h , Q.C 
p la in tiffs , cited

The Sindbad, 4 Times L. Eep. 170.
Barnes, Q.C. and F . L a in g , fo r the defendants, 

contra. ’

t if™ ? 3’/ - “ 1 fM n k  there is no donht th a t the 
: aud I  do no t propose to  

deal w ith  the facts th a t lead to  th a t conclusion 
tw o  charges are made against the R e fu lg e n t 
th e  firs t is, th a t she was ca rry in g  her anchor 
w hich was suspended e ith e r shackle o r rinsr 
awash too low. I t  is  argued th a t a rt. 20 of 
the Thames R ules 1872, w hich deals w ith  the  mode 
p  ^ t r y in g  the  anchor, was in frin g e d  by the 
R efu lgent, as the ru le  means th a t i t  sha ll be 
earned stock awash and no th in g  else. T ha t to  
m y m ind  is  n o t a sound conclusion. I t  appears 
to  me th a t the  anchor m ust be, according to  
th e  ru le , as low  as stock awash, and m ay be as 
m uch low er as is  th o u g h t proper. I  th in k  the  
in te n tio n  o f the ru le  is, th a t stock awash is the 
m in im um . I  the re fore ho ld th a t the R efu lgent 
vio la ted  no ru le  in  having the  anchor where i t  was. 
1 lie n  i t  is said th a t the R efu lg e n t1 s anchor should 
have been lowered. I  agree th a t, i f  the anchor 

been lowered in  tim e, the  in ju ry  m ig h t 
p robably have been a ve rte d ; b u t the  T r in ity  
M asters advise me th a t i t  w ould have been a 
very sm art th in g  to  have lowered the anchor 
when the co llis ion  was im m inen t, and was no t 
a th in g  th a t could reasonably be expected to  
be done under the circum stances. F o r these 
reasons I  ho ld  the J. R . H in d e  alone to  blam e 
to r the  co llis ion .

S o lic ito r fo r the  p la in tiff, Charles E . H arvey  
S o lic ito rs  fo r the defendants, G e lla tly  and 

vvarton.

e n title d  to  do so. These figures appeared on 
the  ship s reg iste r, according to  w hich her gross 
tonnage was 2964-27 tons.

The defendants by th e ir defence alleged th a t 
th e  gross tonnage included the  naviga tion  space, 
and the  space between the double bottom  o f the 
ship.

M erchant S h ipp ing  A c t 1854 (17 & 18 Y ic t.
C. 104) :

Sect. 21. The tonnage of every ship to be registered 
with the exceptions mentioned in the next seotion, shall, 
previously to her being registered, be ascertained by 
the following rule, hereinafter called rule 1, and the 
tonnage of every ship to which such rule can be applied, 
whether she is about to be registered or not, shall be 
ascertained by the same rule. . . .  (2) Measure the 
depth at each point of division, from a point at a dis- 
tance of one-third of the round of the beam below such 
deck, or in the case of a break below a line stretched in 
continuation thereof, to the upper side of the floor timber 
at the inside of the limber strake.

Sect. 22. Ships which requiring to be measured for 
any purpose other than registry, have cargo on board, 
and ships, which requiring to be measured for the 
purpose of registry, cannot be measured by the rule 
above given shall be measured by the following rule, 
hereinafter called rule 2.

The M erchant S h ipp ing  A c t Am endm ent A c t 
1862 (25 & 26 Y ic t. c. 63 ):

Sect. 54. The owners of any ship whether British or 
foreign shall not . . . b e  answerable in damages in
respect of loss of life or personal inj ury either alone or 
together w ith loss or damage to ships, boats, goods, 
merchandise, or other things, to an aggregate amount 
exceeding fifteen pounds for each ton of their ship’s 
tonnage; nor in respect of loss or damage to ships, 
goods, merchandise, or other things, whether there be 
in addition loss of life or personal in jury, or not to an 
aggregate amount exceeding eight pounds for each ton 
of the ship’s tonnage ; such tonnage to be the registered 
tonnage in the case of sailing ships, and in the case of 
steamships the gross tonnage without deduction on 
account of engine room.

Wednesday, A p r i l  13, 1892.
(B efore J e u n e , J.)
T h e  Za n z ib a r , (a)

L im ita t io n  o f  l ia b i l i t y — C o llis ion— Double bottom  
— Gross tonnage— R egiste r tonnage— M erchan t 
S h ip p in g  A c t 1854 (17 & 18 Viet. c. 104), s. 21, 
sub-sect. 2—M erchan t S h ip p in q  (Tonnaoe) A c t 
1889 (52 &  53 Viet. c. 43), s. 5.

The owner o f  a steamship constructed w ith  a double 
bottom f o r  w ate r ba llas t is  en titled , in  ca lcu la ting  
the gross tonnage upon w h ich  his l im i t  o f  l ia b i l i t y  
is  based, to exclude the space between the in n e r  
and outer p la tin g .

T h is  was an action for lim itation of liability  
instituted by the owners of the steamship 
Z anz ibar, in respect of a collision between her and 
the steamship Venus.

The p la in tiffs  claim ed to  lim it th e ir lia b ility  to  
22,9431 16s. 9<f., being 81. per ton  on an alleged 
gross tonnage o f 2867’98 tons, w ith o u t deduction 
to r  engine-room  space. The Z a n z ib a r  had a 
double bottom , between w hich was a space 
used fo r w ater ba llast, and no t fo r the carriage 
o f cargo o r stores. T h is space the p la in tiffs  
excluded in  ca lcu la tin g  th e ir gross tonnage. 
Ih e  p la in tiffs  had in  the  statem ent o f cla im  
j~ so excluded 26'64 tons nav iga tion  space under 
the M erchant S h ipp ing (Tonnage) A c t 1889, bu t 
adm itted  by th e ir counsel th a t they were no t

(a) Reported by Butler Aspinall, Esq., Barrister-at-Law)

M erchant S h ipp ing (Tonnage) A c t 1889 (52 & 53 
V ie t. c. 43):

Sect. 5. In  the case of a ship constructed w ith a 
double bottom for water ballast, i f  the space between 
the inner and outer plating thereof is certified by a sur
veyor appointed by the Board of Trade to be not 
available for the carriage of cargo, stores, or fuel, then 
the depth required by sect. 21, paragraph (2) of the 
Merchant Shipping Act 1854, shall be taken to be the 
upper side of the inner plating of the double bottom, 
and that upper side shall, for the purpose of measure
ment,. be deemed to represent the floor timber referred 
to in that section.

D r. Raikes fo r the cargo owners.— The p la in 
tiffs  are n o t e n title d  to  exclude from  th e ir gross 
tonnage the space between the double bottom . 
T h is space is used by the shipowner fo r ba llast, 
and form s p a rt o f the gross tonnage, fo r w hich 
he ough t to  pay. The language o f sect. 21 o f the 
M erchant S hipp ing A c t 1854 is  w ide enough to  
cover the case o f ships constructed w ith  a double 
bottom . The M erchant S h ipp ing  (Tonnage) 
A c t 1889, sect. 5, deals w ith  th is  class o f ships, 
b u t is lim ite d  in  term s to  the m easurement 
o f reg is te r tonnage, and does n o t a ffect gross 
tonnage:

The Umbilo, 64 L. T. Rep. N. S. 328 ; 7 Asp. Mar
Law Cas. 26; (1891) P. 118;

The Franconia, 39 L. T. Rep. N. S. 57 ; 3 P. Div. 164 •
4 Asp. Mar. Law Cas. 1;

The Palermo, 52 L. T. Rep. N. S. 390 ; 10 P. Div. 21 ■
5 Asp. Mar. Law Cas. 369.

R eliance is also placed upon sect. 22 o f the 
M erchant S hipp ing A c t 1854, w hich, i f  app licab l e
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shows th a t the space in  question ough t to  be 
included.

Newson fo r the owners o f the Venus.
Holman, fo r the  p la in tiffs , contra.— The p la in 

tiffs  are e n title d  to  exclude the space in  question. 
Ships o f th is  class were n o t b u ilt in  1854, and 
hence the  Le g is la tu re  could n o t have m eant to  
leg is la te  fo r  them  in  the  M erchant S h ipp ing A c t 
o f th a t year. T h is  class o f ship has been b u ilt 
fo r about fifte e n  years, and th is  is  the  firs t tim e  
i t  has been suggested shipowners are n o t e n title d  
to  exclude the  space between the double b o tto m :

The John McIntyre, 6 P. Div. 200 ;
Burrell v. Simpson, 4 Ot. Sees. Cas. 4th Series, 177.

Sect. 5 o f the  M erchant S h ipp ing  (Tonnage) A c t 
1889 was expressly m eant to  app ly to  a case lik e  
the present, and is  n o t lim ite d  in  its  app lica tion  
to  reg istered tonnage.

J e u n e , J .— I  th in k  the answer to  the question 
raised in  th is  case is  clear. I  s ta rt w ith  sect. 54 
o f the  M erchant S h ipp ing  A c t Am endm ent A c t 
1862. B y  th a t section, in  order to  ascerta in the 
am ount o f the lia b ility  o f the owners o f a steam 
ship, you have to  ascerta in the gross tonnage 
w ith o u t deduction o f engine-room  space. To ascer
ta in  the gross tonnage you have in  the  firs t instance 
to  re fe r to  sect. 21 o f the M erchant S h ipp ing  A c t 
1854. As was po in ted ou t du rin g  the argum ent 
the construction  o f vessels contem plated in  th a t 
A c t is  n o t the  construction  w h ich has become 
common in  recent tim es. A ccord ing to  sub-sect. 2 
o f sect. 21, in  order to  make the  ca lcu la tion , you 
have to  measure the depth down to  the  upper 
side o f the flo o r tim b e r. A t the  tim e  when the 
A c t was passed th a t was pe rfe c tly  sim ple, because 
the floo r tim b e r w ould be no substan tia l distance 
from  the actua l bo ttom  o f the ship. In  la te r 
days ships have been made d iffe re n tly , and the 
floo r upon w hich the  cargo is  placed has been 
raised h igher. I t  was found I  suppose th a t there 
was a waste o f space below, inasm uch as you had 
to  p u t dunnage in  case w ater should get in  and 
damage the  cargo. The best p lan  was found to  
be to  p u t the flo o r somewhat h ighe r w h ich enabled 
w ater to  be p u t in to  the  vacant space, and serve 
as w ater ba llast. Then comes the question— is 
th a t space to  be measured fo r the  purpose o f 
ascerta in ing the gross tonnage P I  confess I  
should have tho ugh t th a t the construction  o f the 
A c t o f 1854 was, th a t where you had to  go down 
to  the upper side o f the  floo r tim be r, i t  m eant 
go ing down to  the  top  o f th is  double bottom , and 
no low er. O f course w hat is said is  tru e  th a t th is  
gives an advantage to  the shipowner, because 
before he had a space w hich he could on ly  f i l l  
w ith  dunnage, and w hich he had to  pay fo r. Now 
I  suppose he has a space fo r w hich he does no t 
have to  pay, and w hich is  used fo r w ater ba llast. 
N o doubt th a t is  an advantage: and I  daresay 
th a t is  a reason w hy th is  construction  o f ships 
was adopted.

The question is , how do the words o f the  A c t 
o f 1854 app ly to  the  new mode o f construc
tio n  ? I t  appears to  me th a t the  e ffect is, w ith  
the new mode o f construction , th a t measure
m ent down to  the floo r on w hich the cargo is  
placed satisfies the term s o f the A c t o f 1854. I t  
doeB seem rem arkable th a t nobody has ever before 
th o u g h t o f c la im in g  to  include th a t space in  the 
m easurem ent fo r purposes o f lia b ility . I t  ce rta in ly  
does look as i f  the common sense o f sh ipbu ilde rs

and surveyors to ld  them  th a t sub s tan tia lly  a 
steamer constructed in  th is  way ough t to  be 
measured down to  the floo r, and no fu rth e r. 
P ossib ly doubts m ay have existed about i t ; b u t 
then came the M erchant S hipp ing (Tonnage) A c t 
1889. I t  seems to  me th a t the ob ject o f th a t A c t 
was to  m ake m atters clear ow ing to  the  new mode 
o f construction  w hich had been in troduced. The 
A c t o f 1889, sect. 5, provides in  term s th a t a 
ce rta in  in te rp re ta tio n  is  to  be p u t fo r  ce rta in  
purposes on the  A c t o f 1854. I t  says th a t where 
a ship is  constructed w ith  a double bo ttom  fo r 
w ater ba llast, i f  the space between the, in n e r and 
ou ter p la tin g  is  ce rtifie d  as n o t ava ilable fo r the 
carriage o f cargo, stores, o r fu e l, then  the  depth 
required by sect. 21 o f the A c t o f 1854 sha ll be taken 
to  be the  upper side o f the inne r p la tin g  o f the 
double bottom . I f  th a t is  so, I  need no longer 
consider w hat w ould have been the tru e  construc
tio n  to  place on the A c t o f 1854. The la te r A c t 
explains w hat the  upper side o f the  flo o r tim b e r 
means, and I  m ust now, I  th in k , look to  the  A c t 
o f 1854 as i f  these words had been p a rt o f it .  
B u t i t  is  said th a t th e  A c t o f 1889 o n ly  deals w ith  
the question o f ascerta in ing  the reg is te r tonnage, 
and th a t the ob ject here is  to  ascerta in the gross 
tonnage. T h a t is  tru e  o f some o f the  sections, 
b u t n o t o f a ll o f them . I t  is tru e  o f sects. 1 and 
3, b u t n o t o f 5, w h ich is  s im p ly  an in te rp re tin g  
section g iv in g  fu rth e r m eaning to  the  words in  
the A c t o f 1854, and con ta in ing  no lim ita tio n  as 
to  w hether i t  is  fo r the  pur-pose o f ascerta in ing 
the reg is te r tonnage o r no t. T h a t I  th in k  d is 
tinguishes the  case o f The U m bilo  (64 L . T . Rep. 
N . S. 328; 7 Asp. M ar. Law C as. 26 ; 1891 P . 118) 
heard before the  la te  president, S ir Jas. Hannen. 
There the  question was w hether ce rta in  naviga
tio n  spaces were to  be deducted, and the learned 
judge refers to  sect. 1 o f the  A c t o f 1889, in  
w hich i t  is  enacted th a t in  the m easurem ent o f 
a ship fo r the  purpose o f ascerta in ing her reg is te r 
tonnage, no deduction is  to  be allow ed in  respect 
o f any space w hich has no t firs t been included in  
her gross tonnage. B u t, as I  have already po in ted 
out, the  gross tonnage form s the measure o f the 
sh ip ’s lia b ility , and there fore  The U m bilo  (u b i sup.) 
does n o t a ffect the  question o f the  am ount o f 
tonnage to  be taken fo r th a t purpose. I f  th a t be 
so, i t  s im p ly  comes to  be a question o f the in te r
p re ta tio n  o f a section o f the A c t o f 1854, to  w hich 
The U m bilo  does no t apply. Then i t  is said th a t 
Sect. 22 o f the M erchant S h ipp ing A c t 1854 
affects the question, because i t  provides th a t a 
ship w hich, re q u irin g  to  be measured fo r  a purpose 
other then  re g is try , has cargo on board, sha ll be 
measured under a d iffe re n t ru le . B u t I  do no t 
th in k  th a t applies to  the  present case. W h a t I  
th in k  th a t means is th a t i f  you cannot ge t the 
m easurem ent under sect. 21 by reason o f the 
cargo being on board, then you m ay take the 
rough and ready m ethod under sect. 22. I f  so, 
sect. 22 does n o t app ly here, because there was no 
reason to  reso rt to  it .  Then i t  is  said th a t the  
cases o f The F ra n co n ia  (39 L . T . Rep. N . S. 57 ; 
4 Asp. M ar. Law  Cas. 1 ; 3 P. D iv . 164), and The 
P a le rm o  (52 L . T . Rep. N . S. 390 ; 5 A sp. M ar. Law  
Cas. 369; 10 P . D iv . 21) a ffect the  question. I t  
seems to  me th a t those cases con firm  the  view  
I  have taken. W h a t The F ra n co n ia  (u b i sup.) 
decides is  th a t where the crew were berthed, no t 
on the upper deck, b u t on a deck between the open 
deck and the tonnage deck, the owners could no t
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cla im  to  exclude th a t space. They could not 
exclude i t  under the A c t o f 1854, because they

A ct® of D ^ b ’ M rU ni 6 rthueM erchantS hipp ing A c t o t 1867, because they had no t fu lfille d  its
conditions. B u t in  the subsequent case o f The
P a le rm o  (ub i sup.), where the crew were placed

A c t ^ m ^ 1-?1 Cam,® the Provi8 ion o f the Act or 1854, i t  was held that they were entitled
to  c la im  the provisions o f the A c t fm  th e ir favour 
because they com plied w ith  them , and did not

8u b iect°to i th e ne t% / Ct ° f  1867’ and w«re 1101 sub ject to  the  conditions precedent to  the A c t

casef whether ̂ b  ^  T  sho rt Po in t ™ thL
the A ^ t o f 185?^ ;Spaee “ to  be reckoned unde] 
o f 1889 f  w v  T te.yPreted by sect. 5 o f the Aci 
n n d l ? ' A th i nk  lb ls ’ and there fore w hat ' 
understand to  be taken as the m easurem ent i i

spaee^used t o T A  n  is  r i§h t to  exclude th i, 
the d e d n c tli f Wat6r J a lk s t T lle  re su lt is  tha l 

fo r m aster’s room , cha rt room , anc 
boatswain s store-room  w ill be disallowed, b u t the 
space occupied by the double bottom  w ill no<
c o s t s ^ k 6 adi e<1 T lle  Pla in tiffs  w ill pay the 

the .sui t ’ ef cept any occasioned by the e je c tio n  as to  the double bottom .

and°Coit0rS  f ° r  thS Pla in tifE s’ P aw n ing , H o lm an,

S o lic ito rs  fo r owners, m aster and crew o f Venus, 
and p a rt o f cargo, P r itc h a rd  and Son.

S o lic ito rs fo r  owners o f rem ainder o f cargo, 
Johnson, Bubb, and Co. °

delivered to  the M ersey Docks and H a rbour Board, 
on â  p rin te d  fo rm , a copy o f the m an ifest o f the 
ship s cargo con ta in ing  the fo llo w in g  declara
tio n  :

I  declare the above to be a true copy of the manifest 
of the cargo of the ship herein named, and hereby 
request and authorise the Mersey Docks and Harbour 
Board to discharge the said cargo, and deliver the same 
to the order of Messrs. Walsh Brothers, the consignees 
oi the vessel.

In  consequence o f the berths in  the dock being 
occupied, the Jaederen d id  no t ge t alongside t i l l  
Ih u rsd a y , the 3rd A p ril, bu t, in  consequence o f 
the quay being blocked w ith  cargo, and the next 
day being Good F rid a y , d ischarg ing d id  no t begin 
t i l l  8 a.in. on Saturday, A p r il 5 th , and continued 
t i l l  4 p.m . The ne xt two days being E aste r 
Sunday and M onday, d ischarg ing was n o t resumed 
t i l l  Tuesday, the 8 th  A p ril, and was carried  on 
next day, when i t  was com pleted about 3 p.m .

I t  was an agreed fa c t between the parties th a t 
under o rd in a ry  circum stances tw o days o f ten 
hours each w ould be a reasonable tim e  to  d is
charge the  Jaederen’s cargo.

In  the  A lb e rt D ock, w hich is  the p ro pe rty  o f 
the M ersey Docks and H a rbour B oard, the d is
charg ing is ca rried  ou t by the dock com pany’s 
servants, who fo r the sum o f 9d. per ton  pa id  by 
the shipowner get the  cargo ou t o f the ho ld  and 
place i t  on the quay. They then act as agents fo r 
the consignees, and as such deal w ith  i t  as 
directed.

Thursday, J u ly  14, 1892.
(B e fo re  B a r n e s , J .)
T h e  J a e d e b e n . (a)

C h a rie r-p a rty  —  D em urrage  —  Discharge o f  cargo 
— Custom o f  p o rt.

Where, in  compliance w ith  the terms o f  a charter 
p a r ty , a vessel proceeded to a dock as ordered 
where she was to be discharged “  as fa s t as she 
could de liver, bu t ow ing to the crowded state o f  
the dock d ischarg ing—w h ich , according to the 
custom o f  the p o rt, was done solely by the dock 
company both f o r  the shipowner and the charte re r 
— was delayed several days, the charterers were 
held not liab le  f o r  such delay, as the ship had in  
the circumstances ex is ting  been discharged as 
fa s t  as she could deliver.

T h is  was an action  fo r  dem urrage by the owners 
o f the steam ship Jaederen against the charterers 
c la im in g  e ig h t days’ dem urrage a t 141. a day.

B y  the term s o f the ch a rte r-p a rty  the ship was 
to  load a t D u n k irk  a cargo o f sugar, and there
w ith  “  proceed to  L ive rpoo l, to  the A lb e rt 
S tanley, o r W apping dock, as ordered by the 
consignees, o r so near there to as she m ay safely 
get, and there de live r the same.”  Three w o rk ing  
days were allow ed to  the charterers “  fo r lo a d in g  
steamer to  be discharged as fa s t as she can 
deliver. . . .  I f  required, ten days on dem ur
rage over and above the  said la y in g  days, a t 
fourteen pounds per day, o r in  p ropo rtion  per

On the  Jaederen’s a rriv a l in  the M ersey, a t 
3 p.m . on Saturday, the 29th M arch, she had 
orders to  discharge in  the A lb e rt Dock. She 
w aited t i l l  M onday, the  31st M arch, and then 
w ent in to  the  A lb e rt D ock, when her m aster

(a) Reported by B ctmsr A spinalu , Esq., Barrinter-at-Law.

The defendants by th e ir defence alleged (in te r  
a lia ) :

I f  there was any delay in connection with the discharge 
of the said vessel the same was due not to the defendants 
but to the Liverpool Dock Company, which, according to 
the custom of the port of Liverpool, does the work of dis
charging both for shipowners and charterers, and for 
whose delay i t  was an implied term in the said charter- 
party that the defendants should not be responsible.

The p la in tiffs  by th e ir re p ly  ( in te r  a lia )  
a lle g e d :

As to the oustom alleged, the plaintiffs say that i t  is 
wholly irrelevant and immaterial by reason of the failure 
on the part of the defendants to secure or provide a dis
charging berth for the said steamship (as the defendants 
were bound to do under the said charter-party) on her 
arrival in  the said Albert Dock.

P yke, Q.C. and H o lm a n  fo r the p la in tiffs .— The 
Jaederen was an arrived  ship as soon as she go t in  
the A lb e rt Dock. The defendants are lia b le  fo r 
subsequent d e la y :

Randall v. Lynch, 2 Cowp. 352.
B a r n e s , J . re ferred to  Good v. Isaacs, 67 L . T  

Rep. N . S. 450; (1892) 2 Q. B . 555; 7 Asp. M ar. Law  
Oas. 212.] T ha t case is n o t in  p o in t. In  th a t 
case the  sh ip ’s destina tion  was a f r u it  be rth , and 
u n til she go t there dem urrage w ould no t run . In  
th is  case i t  was the d u ty  o f the charterers to  have 
a berth  ready on the sh ip ’s a rr iv a l:

Tapscott v. Balfour, 27 L. T. Eop. N. S. 710 : L. 
Rep. 8 C. P. 46; 1 Asp. Mar. Law Cas. 501;

Tharsis Sulphur and Copper Company v. Morel 
Brothers, 65 L. T. Rep.ti. S. 659; L. Rep. (1891)
2 Q. B. 647 ; 7 Asp. Mar. Law Cas.106; ’

Byman v. Dreyfus, 61 L. T. Rep. N. S. 724; 24
Q. B Div. 152; 6 Asp. Mar. Law Cas. 444.

Kennedy, Q.C. and Joseph W alton , fo r  the defen
dants, con tra .— The oases c ited  are n o t in  po in t. 
In  a ll o f them  the cargo was to  be discharged in  a 
fixed  tim e. Here the con tra ct is  to  discharge the 
steamer according to  the  custom  o f the  p o rt as
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la s t as she can deliver. The defendants d id  so, 
and have perform ed th e ir p a rt o f the c o n tra c t: 

Postlethwaite v. Freeland, 42 t .  T. Rep. N. b. 845, 
5 App. Cas. 599 ; 4 Asp. Mar. Law Cas. 804 ; 

Wyllie v. Harrison, 23 Sc. L. E. 62 ;
Ford v. Cotesworth, 23 L. T. hep. N. S. 165; L. Rep. 

5 Q. B. 544; 3 Mar. Law Cas. O. S. 190, 468.
The charterers were under no ob lig a tio n  to  have 
a be rth  ready i f  one could no t be g o t:

Harris v. Jacobs, 15 Q. B. Div. 247 ; ,laQ1,
Hick v. Rodocanachi, 65 L. T. Rep* N. S. 300(1891) 

2 Q. B. 626 ; 7 Asp. Mar. Law Cas. 97.
Pyhe, Q .C., in  rep ly, c ited  

Bjorhquist v. Certain Steel B ail Crop Ends, 5 Hughes 
Rep. 194.

B arnes , J .— T h is  action  is b ro ug h t by the 
owners o f the  steam ship Jaederen against the 
charterers fo r e igh t days’ . dem urrage a t 1U . per 
day in  respect o f delay a t the p o rt o f L ive rpoo l. 
The action  is  b rough t on a ch a rte r-p a rty  made 
on the 10th M arch 1890 between the p la in tiffs  and 
the defendants w h ich provided th a t the  vessel 
should load sugar a t D u n k irk  and proceed there
w ith  to  L ive rp o o l to  the A lb e rt, S tanley, o r W ap- 
p ing  Dock as m ig h t be ordered by the  consignees. 
The vessel proceeded to  L ive rpoo l, and was there 
ordered in to  the A lb e rt Dock, w hich is a closed 
dock. She entered th a t dock about 6 a m. on the 
31st M arch, and was com pelled in  consequence o f 
the berths being occupied to  m oor alongside 
another steamer. She la id  there on th a t day, 
M onday, the  31st, and on Tuesday, W ednesday, 
and Thursday. The vessel alongside w hich she 
had been m oored having com pleted her discharge, 
the Jaederen was hauled to  the quay a t about 
m id-day Thursday. The quay then appears to  
have been so blocked w ith  cargo discharged from  
the  o ther steamer th a t no w ork was done on th a t 
day, o r on the next w hich, being Good F rida y, 
was a ho liday. D ischarg ing began on S aturday 
a t 8 a.m .. and w ent on t i l l  4 p.m . Sunday no 
w ork waB done. M onday, being a B ank ho liday, 
no w ork was done. On Tuesday d ischarg ing was 
continued, and was fin ished on W ednesday The 
discharge on the  S aturday, Tuesday, and W ednes
day was delayed by  the fa c t th a t the quay was 
s t ill blocked w ith  cargo, and th a t on ly  one gang 
o f men could be used in  the discharge o t the 
Jaederen. I t  appears to  me to  be an im p o rta n t 
p o in t in  th is  case to  consider w hat is  the course 
o f discharge adopted in  accordance w ith  the 
custom  o f the p o rt o f L ive rp oo l a t th is  dock. I t  
seems th a t the  m aster on en te ring  the dock 
delivers to  the  M ersey Docks and H arbou i Boa t d 
on a p rin te d  fo rm  a m anifest o f h is  ship s cargo, 
and he signs a t the end o f th is  docum ent a 
decla ra tion  in  w h ich he declares i t  to  be a true  
copy o f the m an ifest o f the said ship, and thereby 
requests and authorises the M ersey Docks and 
H a rbour B oard to  discharge the cargo and de live r 
the  same to  the order o f Messrs W alsh B rothers, 
the consignees o f the  vessel. The discharge, m 
pursuance o f th a t request, too k place m  the way 
w ith  w h ich  reported cases and the  o rd in a ry  course 
o f business m ake one fa m ilia r ; th a t is  to  say,the  
dock com pany’s servants perform ed the whole 
operation o f d ischarg ing the vessel and p lac ing  
the goods in  the  warehouse. They act in  tw o 
capacities, p a rtly  fo r the  shipowners and p a rtly  
fo r the consignees o r charterers. So fa r as they 
represent the  shipowners, o r do w ork w h ich is  to  
be done by  the  shipowners, they take  the  cargo

fro m  the ship, h o is t i t  up o u t o f the ho ld , place i t  
on tro lle y s  on a stage o r stages w hich ru n  to  the 
edge o f the  hatch, and then wheel i t  on shore and 
tip  i t  o ff on to  the edge o f the quay. F o r these 
services, as I  understand, the  shipowners pay the 
dock com pany a tonnage ra te  o f 9<f. per ton . 
F rom  th a t p o in t the  dock com pany appear to  act 
in  the  capacity o f agents o f the  receiver o f 
the cargo. They convey i t  fro m  the  edge 
o f the quay and store i t  o r deal w ith  i t  in  
any o ther way in  w hich they are directed.. The 
breach alleged in  the statem ent o f c la im  is , th a t 
“ the steamer was ordered by the  consignees 
to  the A lb e rt D ock ; b u t the  said vessel was no t 
discharged as fa s t as she could de live r, and was 
detained fo r a long  tim e  by the defendants.”  The 
defence sub stan tia lly , except so fa r as i t  is  m a tte r o f 
fo rm a l traverse, a t any ra te  when dealt w ith  by 
the defendants’ counsel, adm its p ra c tic a lly  the 
facts o f the case, and no evidence was called fo r 
the defendants, except the p u ttin g  in  du rin g  the 
p la in tiffs ’ case o f a request signed by the  m aster 
to  the  dock board. The defence suggests th a t the  
w ork is  done according to  the  custom  o f the p o rt 
by  the  dock company, who do the  w ork o f dis- 
charg ing fo r bo th shipowners and charterers, and 
th a t i f  i t  re su lt in  delay beyond the tim e  in  w hich 
the vessel m ig h t have been discharged, assum ing 
the dock free and th a t there is  no obstruction , th is  
is  a delay fo r w h ich the  defendants ough t n o t to  
be he ld responsible. In  e ffect w hat they say is 
th is , th a t the vessel was discharged as fa s t as she 
could de liver, having regard to  the custom ary way 
in  w h ich th a t discharge has to  take place. There 
is no reference whatever in  the cha rte r-p a rty  to  
custom  o f the  p o rt, b u t I  do no t th in k  th a t is o t 
any very great im portance, because i t  is  obvious 
th a t the discharge o f a vessel under such a charte r- 
p a rty  as th is  a t such a dock m ust take place in  
accordance w ith  th a t w hich is  the usual way 
o f pe rfo rm in g  th a t operation, and as L o rd  
B la ckbu rn  says in  Postle thw aite  v. Free land, when 
com m enting upon the cha rte r-pa rty  there under 
consideration, “ The on ly  o ther reference to  the 
discharge o f cargo is  ‘ the cargo is to  be d is
charged w ith  a ll despatch, according to  the custom  
o f th e  p o rt.’ I  do n o t th in k  th a t th a t a lte rs the 
question, as the express reference to  the  custom  ot 
the p o rt o f discharge is  no m ore than  w ould be 
im p lied , fo r  I  take i t  th a t a cha rte r-pa rty  in  w hich 
there are s tip u la tio n s  as to  load ing  o r d ischarg ing 
cargo in  a p o rt is  always to  be considered as made 
w ith  reference to  the custom  o f the  p o rt o f load ing 
o r discharge, as the  case m ay be.”  In  the na tu re  
o f th in g s  i t  seems to  me th a t i t  m ust always be so.
Now, I  have described the custom ary and o rd in a ry
mode o f d ischarg ing a t the po rt, and i t  appears 
th a t shipowners when they enter a dock o f th is  
character and place themselves, as they have done 
in  th is  case, in  the hands o f the dock com pany to  
ca rry  ou t the  discharge in  accordance w ith  w hat 
appears to  be, upon the  evidence, the  in va ria b le  
practice o f the po rt, m ust in  so do ing leave these 
agents to  deal w ith  the  m a tte r o f the  discharge m  
the custom ary m anne r; and th a t when the sh ip
owners assert th a t the vessel has n o t been d is
charged as fa s t as she can de liver, i t  rests upon 
them  to  show, having regard  to  the way in  w hich 
the  discharge m ust be done, th a t she has n o t been 
discharged as fa s t as she could de live r ; in  effect, 
th a t she could have delivered under the c ircum 
stances in  w hich she was placed a t a greater ra te
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W a lfe ^ T h if AS haS been said, I  th in k  by M r.

m aster o# the vessel requested th a t i t  Ih o S d  be 
done. A  great m any Sees have been re fem fd  to  
m  argum ent. In  fa c t, the num ber o f novel no infe
™ rtV Uay anSe- aS ,t0  the construction  o f cha rte r parties seems m exhaustiblp • W  t  i U llc llte i-
has been cited  w hich { h i“ 7  CaSe

an ived3 ship'appears as

= “*as tssr&n? 
s ^ ^ j ^ m*=C*SiS*£
defendants i u ^ case o f ^  breach by the

as she coSd de W ’ s S f y S l ?  t f  “ aS faSt
th is : the steamer could S S 'a n y q u T c t e ?

m y iu d im e ant d l f0 r ^  reaSOn the defendants, m  m y  judgm ent, have n o t com m itted any breach

l x s . and 1 must tW fore p
a n d ^ o !*018 f ° r  ^  p la in tiffs ’ d o w n in g , H o lm an, 

and°Soit0rS f ° r  the defendants, W m. A . G rum p

[Adm.

Wednesday, J u ly  20, 1892.
(B efore the P r e s id e n t  fS ir  T1 ft t „. ,

B a r n e s , J „  assisted by T r in it y  M aster s .1)11
T h e  H o r n e t , (a)

C o llis io n —  Steam ship and la r g e —  C o n trib u to ry  
negligence.

Where a co llis ion  occurred a t n ig h t in  a dock 
lig h te d  by e lectric l ig h t  between a steam -tug  
under w ay and  a moored barge, the C o u rt w h ile  
ho ld ing  the tug to blame, refused to ho ld  the

f iZ T a f t h  t0 n 1“ ™6 i T  the W °n n d  th a t a t the tim e o f  the co llis ion  there was no one on board o f

j en n ,T n  ff i e a i7f n ?e ° f  « m an had no th ing  to 
thebwrge C° lhsW n’ ° r  the mbseiU e n t s in k in g  o f

T h is  was an appeal by the defendants in  a 
co llis ion  action, fro m  a decision o f the iudsre o f 
the  C ity  o f London C ourt, ho ld ing  the defendants’ 
vessel alone to  blame.

The co llis ion  occurred between 7 and 8 p m on 
O ct. 27. 1891, in  the W est T ilb u ry  Dock, tX e e n  
tne  p la in tiffs  sa ilin g  barge S e cu rity  and the 
defendants’ steam -tug H orne t.

The barge was, a t the tim e  in  question, m oored 
head and stem  to  tw o rin g s  in  the  dock w a ll • she 
had no one on board o f her. The dock was lig h te d  
by e lec tric  lig h t. 6

The p la in tiffs ’ witnesses alleged th a t they saw 
the tu g  H orne t, w hich was em ployed in  s h iftin g  
c ra ft in  the dock, s trik e  the barge w ith  her stem 
and cause her to  sink.

The defendants adm itted  th a t a dum b barge 
w h ils t in  tow  o f the H orne t, a t about 6 p.m  
touched the- H orne t, b u t d id  her no damage, and 
W E  denied th a t the H o rne t had been in  co llis ion  
w ith  the p la in tiffs  barge.

(a) Reported

The judge  o f the C ity  o f London C ourt held 
, a t H o rne t was alone to  blame, and th a t the 

p la in tiffs  were no t g u ilty  o f co n trib u to ry  neg li-
g?nCt ] i y , i'eason o f there be“ g  no one on the 
p la in tiffs  barge a t the  tim e  o f the co llis ion .

H o llam s, fo r the defendants, in  support o f the 
appeal.— The H o rne t is  n o t to  blam e, bu t, assum
in g  she is, the p la in tiffs  are also to  blam e. There 
ough t to  have been a man in  charge o f the  barge. 
I f  there had been he m ig h t have prevented the 
the barge°r  m m im ised tlle  damage by beaching

The Scotia, 63 L. T. Rep. N. S. 324; 6 Asp. Mar. 
Daw Cas. 541;

The Dunstcmborough, (1892) P. 363, n.
Pyhe, Q.C. and L a in g , fo r the respondents, were 

n o t ca lled  on.

The P r e s id e n t .— I  have no doubt there was 
considerable con tra d ic tion  between the witnesses 
in  th is  case, and i t  is exa ctly  the so rt o f contra- 
d ic tio n  o f w hich a co u rt hearing the  witnesses 
could best judge, as i t  w ould be able to  take 
account o f the demeanour o f the  witnesses as 
w e ll as o f the actua l words. I  come to  the same 
conclusion as the  co u rt below. There were tw o 
witnesses who say p o s itive ly  th a t they saw the 
co llis io n  take place. I t  is  qu ite  tru e  th a t there is 
some discrepancy between them  as to  the speed 
x-n -a * * 0rnet .as s^ e came down the dock: bu t 

s t ill i t  seems im possib le th a t they could be m is
taken as to  w hat th e y  saw. The evidence o f the 
witnesses on the  o th e r side is  open to  c ritic is m  in  
respect o f s im ila r con trad ictions, and p u t a t the 
h ighest i t  is  negative evidence, and fu rth e r i t  is 
d o u b tfu l w hether a t the  tim e  o f the co llis io n  these 
witnesses were in  a position  to  see. I t  is said 
th a t the damage could no t have taken place in  
the  way i t  is  alleged on account o f the fender 
I  h a t is open to  question, as the  witnesses d iffe r 
as to  w hether i t  came below the w ater line . The 
barge was sunk by a blow  fro m  some vessel, and 
no o th e r way has been suggested in  w h ich the 
accident could have occurred. On the whole we 
have come t6  the conclusion th a t the decision o f 
the  co u rt below m ust be upheld.

There rem ains a question w hich is p a rtly  one 
o f law  and p a rtly  one o f fa c t. I t  is said 
th a t there was no one on board th is  barge 
and th a t i f  she had been p ro pe rly  m oored her 
stem  w ould n o t have come ou t and so pre 
sented an obstacle against w hich the  H orne t 
ran . Assum ing, however, th a t there was no 
one there, and th a t the stem  d id  come ou t we 
cannot b rin g  ourselves to  th in k  th a t th a t raises 
any case w hich w ould render the barge liab le  as 
w e ll as the tu g  on the ground o f co n trib u to ry  
negligence; fo r whichever way i t  is p u t i t  appears 
to  be clear th a t the absence o f anyone on the 
barge had no th in g  to  do w ith  the co llis io n . There 
was p le n ty  o f lig h t, and the H o rn e t could see per- 
fe c tly  w e ll where the  barge was. In  the  cases o f 
lh e  S cotia  (u b i sup.) and The D unstanborouah  
{u b i sup ) i t  is  clear th a t i f  a man had been on
u  xv could have prevented the  accident 

a lto g e th e r; and fu rth e r, in  the case o f The Scotia  
(ub i sup.), a man could have prevented the con
sequences o f i t  by beaching the  barge. I t  has 
been suggested th a t in  th is  case the barge m i H it 
have been beached i f  some one had been in  cha?ge 
o f it .  T h a t p o in t was n o t taken in  the  cou rt 
below, and the  T r in ity  M asters are o f op in ion
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th a t fro m  the na ture  o f the sides o f the dock 
such a course w ould have been im practicab le . I  
there fore do no t th in k  th a t e ith e r o f the  au tho
ritie s  m entioned in  argum ent are applicable to  
th is  case. The T r in ity  M asters also th in k , in  
w hich we agree, th a t there is a broad d is tin c tio n  
between leaving a barge in  a dock where there is  
no tid e  and no rise  and fa ll, and leaving i t  in  a 
tidew ay where the ropes require  tend ing. I t  is 
also to  be rem arked th a t in  th is  case the barge 
was on ly  le ft fo r tw o o r three hours in  the evening. 
She was n o t le ft a ll n ig h t. The re su lt is, th a t the 
decision below w ill be affirm ed.

B arnes , J . concurred.
S o lic ito rs  fo r the appellants, T urn e r and Hacon.
S o lic ito rs  fo r  the  respondents, Ing ledew , Ince, 

and Colt.

H O U S E  O F LO R D S .

N ov. 10, 11, and  14, 1892.
(Before the  L ord Chanc ello r  (H erschell), 

Lo rds W atson, M orris , and F ie l d .)
B a u m v o l l  M an ufactu r  von Ca r l  Sc h e ib le r  

v. F urness, (a)
ON APPEAL FROM THE COURT OF APPEAL IN 

ENGLAND.
C h a rte r-p a rty— B i l l  o f  la d in g — Loss by unsea- 

uiorthiness —  L ia b i l i t y  o f  registered owner— 
P r in c ip a l and agent— M erchan t S h ip p in g  A c t 
1876 (39 & 40 Viet. c. 80),.?. 36.

The respondent, who was the owner o f a ship, 
and also registered as m anaging owner, chartered  
her f o r  a p e rio d  o f  fo u r  months, and a t the same 
tim e agreed to sell her to the charterers upon  
ce rta in  terms, the sale to be completed on the 
e x p ira tio n  o f  the cha rte r-pa rty . The charter- 
p a r ty  reserved to the owner only suffic ient space 
f o r  sh ip ’s officers, crew, tackle, and stores, and  
p rov ided  th a t the capta in, officers, and crew 
should be appointed and  p a id  by the cha rte re rs ; 
bu t the owner had the op tion  o f a p p o in tin g  the 
ch ie f engineer, to be p a id  by the charterers. 1 he 
owner was to insu re  the ship, and m a in ta in  her 
in  a thorough ly  efficient state f o r  the service, 
the charterers p a y in g  a l l  other charges. I t  was 
also p ro v id e d  th a t the ca p ta in  was to ̂  be under 
the orders o f  the charterers, who should in d e m n ify  
the owner f ro m  a l l  l ia b i l i t y  a ris in g  f ro m  the 
cap ta in  s ign ing  b ills  o f  lad ing . The owner was 
to  have a lie n  upon a l l  cargoes and sub-fre ights  
f o r  f re ig h t  or charte r money due under the 
charter

The appellants, d u r in g  the currency o f  the charter- 
p a rty , shipped goods on board the vessel under 
b ills  o f  la d in g  signed e ither by the cap ta in  o r by 
the charterers ' agents a t the p o rt o f  shipm ent. 
N e ith e r the ca p ta in  n o r the agents had a u th o r ity  
to s ign b ills  o f  la d in g  on beha lf o f the owner, but 
th is  fa c t  was not known to the appellants, who 
were not aware th a t the ship was under charte r. 
The goods were lost, in  consequence, _ as was 
alleged, o f  the unseaworthiness o f  the ship.

M eld  (a ffirm in g  the ju d g m e n t o f  the court below), 
th a t the effect o f  the cha rte r-p a rty  was to fre e  the 
shipowner f ro m  l ia b il i t y ,  and th a t h is p o s itio n  
was no t affected by the fa c t  th a t he was registered

(a) Reported by C. E. Malden, Esq., Barrister-at-Law.

as m anag ing  owner under the M erch a n t S h ip 
p in g  A c t 1876 (39 &  40 Viet. c. 80).

T h is  was an appeal from  a ju dgm ent o f the 
C o u rt o f A ppeal (L o rd  Esher, M .R ., Lopes and 
K a y , L .J J .), reported in  66 L . T . Rep. N . S. 66;
7 Asp. M ar. Law  Cas. 130; and (1892) 1 Q. B .253, 
who had reversed a judgm ent o f Charles, J ., 
reported in  65 L . T . Rep. N . S. 87 ; 7 Asp. M ar. 
Law  Cas. 59 ; and (1891) 2 Q. B . 310.

The action  was fo r damages fo r the loss o f 1200 
bales o f co tton  shipped by the p la in tiffs  under 
b ills  o f la d in g  on board the steam ship S u lta n , 
a t New O rleans, fo r carriage to  Brem en. In  the 
course o f the  voyage the ship was abandoned 
a t sea and the cargo was lo s t. I t  was alleged 
by the p la in tiffs  th a t the loss was a ttrib u ta b le  
to  the unseaworthiness o f th e  ship, b u t a pre
lim in a ry  question was raised on the pleadings 
w hether, assum ing th a t the  goods were lo s t as 
alleged, th e  defendant C hristopher Furness was 
lia b le  fo r  the  breach o f d u ty  and con tract in  
respect o f such loss, and th is  question was ordered 
to  be trie d  firs t. The o ther defendants, G ilch rest 
and Co., d id  no t defend the  action. A t the tr ia l 
before Charles, J . w ith o u t a ju ry , i t  was proved 
th a t p rio r to  O ct. 1888 the  ship S u lta n  was a 
Spanish ship called the A s ia . N ego tia tions took 
place fo r  the  purchase o f the  A s ia  by Furness, 
and a t the  same tim e  fo r her sale by Furness 
to  G ilch rest and Co., who were about to  fo rm  
a comnany, to  be called the M exican G u lf feteam- 
ship Com pany. A cco rd in g ly  on the  13th O ct. 
1888 Furness bought the  ship, and on the same 
day agreed to  rese ll her to  G ilch rest and Co., 
fo r the  M exican G u lf Steam ship Com pany. The 
agreem ent stated th a t Furness “  has th is  day 
sold, and the M exican G u lf Steam ship Company 
have th is  day purchased, the  screw steamer A sia , 
to  be renam ed the  S u lta n ,”  fo r 13,500/., 500/. to  
be pa id  in  cash, the balance to  be pa id  on trans fe r 
o f the steamer a fte r exp ira tion  o f charte r, dated 
the 13th O ct., in  cash o r by b ills ; to  secure the 
due paym ent o f the  b ills  the buyers to  execute 
a m ortgage o f the ship to  the  seller, and deposit 
po lic ies on ship ; and, on paym ent o f the purchase 
money as above, a lega l b ill o f sale to  be executed 
to  the  buyers a t se lle r’s expense, and the  vessel to  
be delivered to  the buyers. T h is  agreem ent was 
signed by Furness, and by G ilch rest and Co. fo r 
the proposed M exican G u lf Steam ship Company 
(L im ite d ). The ch a rte r-p a rty  was made between 
Furness, who was described as “  owner o f the 
good screw steam ship A s ia ,”  and G ilch rest and 
Co., on beha lf o f the proposed M exican G u lf 
Steam ship Com pany (L im ite d ), who were de
scribed as “  m erchants and charterers.”  The 
ch a rte r-p a rty  is  su ffic ie n tly  re ferred to  in  the 
judgm ent.

G ilch rest and Co. a t once took possession o f 
the ship, and appointed the cap ta in  and crew, 
the owner exercising his op tion  o f nom ina ting  
the ch ie f engineer. 500/. was pa id to  Furness 
in  cash. G ilch rest and Co. converted the  ship 
a t th e ir own expense from  a passenger to  a 
cargo ship. On the  30th O ct. Furness was 
reg istered as the  owner o f the ship and h is  name 
and address as m anaging owner were reg istered 
under 39 & 40 V ie t. c. 80, s. 36. On the  14th Nov. 
Furness insured the  ship. E a rly  in  N ov. 1888, 
the ship sailed fo r New O rleans, and in  Dec. 1888, 
the p la in tiffs  shipped the  co tto n  in  question a t
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New O rleans under b ills  o f lad ing , some o f w liich  
were signed by tbe m aster and some by Messrs. 
Keen and Co., who were G -ilchrest and Co.’s 
agents at^ New O rleans. Furness knew who 
the capta in  was and who the agents a t New 
O rleans were, b u t he knew n o th in g  o f the  c ir 
cumstances under w hich the goods had been 
sh ipped; and the p la in tiffs  had no knowledge 
o r notice o f the cha rte r-p a rty  o r o f the re la tions 
w hich existed between Furness and G ilch rest 
and Co. Charles, J . held th a t the defendant 
hum ess was, under the  circum stances, lia b le  to  
the p la in tiffs , and accord ing ly decided the  p re 
lim in a ry  question in  th e ir favour. On appeal 
the C ourt o f A ppeal allow ed the appeal and 
reversed Charles, J .’s decision, be ing o f op in ion  
th a t the capta in  was the servant n o t o f Furness 
bu t o i the charterers who bo th  appointed and 
pa id  h im  and alone had the r ig h t to  dism iss 
him .

S ir R. Webster, Q .C., S ir W. P M llim o re , and 
btubos  appeared fo r the  appellants, and argued 
th a t the  fa c t th a t the cap ta in  was n o t appointed 
by the  respondent was n o t conclusive as to  his 
lia b ility  on the b ills  o f lad ing . There is  no th in g  
in  the cha rte r-pa rty  to  oust the owner’s w a rran ty  
o f seaworthiness. P r im a  fac ie  the rece ip t o f 
goods on board a ship binds the owner in  the 
case o f unseaworthiness, unless there is  express 
notice, the  m aster having signed b ills  o f lad ing . 
H ere the  respondent insured against loss by 
unseaworthiness, w hich raises an inference th a t 
he d id  no t in te nd  to  d ivest h im se lf o f his lia b ility ; 
besides he had a r ig h t o f e n try  to  do repairs, 
j®  cha rte r does n o t am ount to  such a demise 

ot the  ship, o r com plete hand ing over o f posses
sion, as to  oust the w a rran ty  o f seaworthiness, 
o r to  m ake the m aster the servant o f the cha r
terers on ly. The owner holds ou t the m aster 
as h is servant, and by the  sim ple rece ip t o f goods 
on board under a b ill o f la d in g  signed by the 
m aster the  owner w arrants the  seaworthiness. 
There should be notice to  the shipper o f any 
va ria tio n  fro m  the o rd in a ry  practice. He is 
e n title d  to  consider the m aster as the agent o f 
the  owner in  the absence o f an express statem ent 
to  the con tra ry. H e is  n o t bound to  make 
in qu irie s . A  b ill o f la d in g  is a known com 
m ercia l docum ent, and a rece ip t under i t  im p lies 
a rece ip t fo r the owner. There is no such 
com plete hand ing over o f possession to  the 
charterers here as to  exonerate the owner from  a ll 
re sp o n s ib ility  fo r unseaworthiness. T h is was 
n o t a case o f neg ligen t navigation , b u t o f 
s tru c tu ra l unseaworthiness, fo r w hich the res
pondent is  lia b le  as reg istered m anaging owner 
under the  M erchant S h ipp ing A c t 1876 (39 & 40 
V ie t. c. 80). The fo llo w in g  cases were re ferred to  
in  the a rg um e n t:

Fraser v. Marsh, 13 East, 238 ;
Mitcheson v. Oliver, 5 E. & B. 419;
Colvin v. Newberry, 8 B. & C. 166; 7 Bins?. 190 • 1 

Cl. & F. 283 ;
Hayn v. Culliford, 39 L. T. Rep. N. S. 288; 40 L. T 

Rep. N. S. 536 ; 4 Asp. Mar. Law Cas. 48, 128;
3 C. P. Div. 410; 5 C. P. Div. 182;

The St. Cloud, Bro. & Lush. 4;
Sandemann v. Scurr, 2 Mar. Law Cas. O. S. 446 •

15 L. T. Rep. N. S. 608 ; L. Rep. 2 Q. B. 86 ;
Schuster v. McKellar, 7 E. & B. 704.

B igham , Q.C., J. W alton, Q .C., and T. F . I) .  
M ille r ,  who appeared fo r  the respondent, were 
n o t called upon to  address th e ir Lordships.

A t the  conclusion o f the argum ents fo r the 
appe llants th e ir Lo rdsh ips gave ju dg m en t as 
fo llo w s :—

The L ord Chancello r  (H erschell).— M y 
L o rd s : The facts w h ich give rise  to  the con
trove rsy in  th is  case m ay be very b rie fly  stated. 
A n  arrangem ent was entered in to  upon the 13th 
O ct. 1888 between the  respondent Furness and 
G ilch res t and Co. fo r the purchase o f a vessel 
named the A s ia  (w hich was to  be renamed the 
S u lta n )  by G ilch rest and Co. fro m  Furness. The 
vessel had no t been in  use by Furness, and the 
arrangem ent in  re a lity  was one by w hich G il
chrest and Co., be ing desirous o f purchasing 
th is  vessel, obtained the assistance o f Furness 
in  ca rry in g  ou t th a t scheme. The price  was to  
be 13,500?., to  be pa id  by a deposit o f 500?. in  
cash on approval o f a supplem entary m ortgage, 
and the balance by ce rta in  insta lm ents on the 
tra n s fe r o f the ship a fte r the  e xp ira tion  o f a 
ch a rte r-p a rty  o f even date and made between 
Furness and G ilch rest and Co., s ign ing  as agents 
fo r  the  M exican G u lf Steam ship Company 
L im ite d , a com pany w hich G ilch rest and Co. 
were fo rm in g  o r in te n d in g  to  fo rm , the  charte r- 
p a rty  being entered in to  fo r the purpose o f 
b rid g in g  over the tim e  u n til the  M exican G u lf 
bteam ship Com pany o r G ilch rest and Co. were 
m  a position  to  ca rry  ou t the purchase. In  m y 
op in ion , eve ryth ing  tu rn s  upon the true  con
s tru c tio n  o f th is  cha rte r-pa rty . B y  the charte r- 
p a rty  Furness agreed to  le t, and the  steam ship 
com pany to  h ire , the  steam ship fo r fo u r calendar 
m onths. She was to  be em ployed in  such la w fu l 
trades between po rts  in  the U n ited  K ingdom  o r 
on the  C ontinent, and in  the U n ited  States, W est 
Ind ies, and G u lf o f M exico, and w ith in  the lim its  
o f o rd in a ry  L lo y d ’s w arranties, b u t n o t Suez 
Canal, as charterers o r th e ir agents sha ll d irect, 
on the  fo llo w in g  cond itions : T h a t the charterers 
sha ll provide and pay fo r a ll the provisions and 
wages o f the captain , officers, engineers, firem en, 
and c re w ; owner sha ll pay fo r the insurance 
on the vessel; m a in ta in  her in  a tho rough ly  
e ffic ien t state in  h u ll and m achinery fo r the 
service. T h a t the charterers sha ll provide and 
pay fo r a ll the coals, fue l, p o rt charges, pilotages, 
agencies, com m issions, and a ll o ther charges 
whatsoever, except those before stated. The 
charterers to  “ pay fo r the use and h ire  o f the 
vessel a t the ra te  o f 750?. per calendar m onth ,”  
com m encing on the 19th O ct. There are certa in  
o ther provisions in  the cha rte r-pa rty , upon w hich 
reliance is  placed, to  w hich I  w ill advert presently, 
the on ly  one th a t I  need m ention fo r the m om ent 
is  th a t the owner had the op tion  o f ap po in ting  
the ch ie f engineer, who, however, was to  be paid 
by the charterers. Now the question is, w hat 
was the  re la tio n  created between the parties 
w ith  regard to  th is  ship by th a t cha rte r-pa rty?  
W as it ,  o r was i t  no t, w hat has been called a 
demise o f the  ship, o r i f  n o t s tr ic tly  speaking 
a demise, an agreem ent w hich p u t the vessel 
a ltoge ther o u t o f the power and co n tro l o f the 
then owner, and vested th a t power and con tro l 
in  the charterers, so th a t d u rin g  the tim e  th a t 
th is  h irin g  lasted, she m ust p rope rly  be regarded 
as the vessel o f the charterers, and n o t as the 
vessel o f the  owner? In  order to  create w hat 
has been called a demise, i t  is  obvious th a t the 
use o f the  w ord “  demise ”  is n o t necessary. B u t 
in  the present case when th is  ch a rte r-p a rty  was
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entered in to , the vessel was le t by the  one p a rty , 
and h ire d  by the o ther fo r a te rm  a t a lum p 
sum to  be pa id m onth  by m onth  d u rin g  th a t 
te rm . The use w h ich was to  he made o f the 
vessel du rin g  th a t te rm  rested e n tire ly  w ith  
the  charterers. The then owner had no voice 
w hatever in  it .  The charterers m ig h t go such 
voyages as the y pleased; and the  on ly  r ig h t 
w h ich the owner had to  ob ject was th a t he had 
lim ite d  and re s tric te d  to  a s lig h t extent the  
use o f the  vessel by the term s o f the  charte r- 
p a rty . The m aster o f the  vessel and th e  crew 
were to  be appointed as w e ll as paid, by the 
charterers. The owner had no voice in  th is  a t 
a ll. A ll th a t he had a voice in  was the nom ina
tio n  o f the  ch ie f engineer, b u t even th a t officer 
was to  be pa id by the  charterers. Now  how w ould 
i t  be possible so fa r ( I  w ill come to  the o ther 
clauses w h ich are re lied  on p resen tly) m ore 
com plete ly to  le t and h ire  th is  ship— demise it ,  
i f  you w ill— p u t i t  ou t o f the power and con tro l 
o f the  owner, and. p u t i t  in  the  power and con tro l 
o f the charterers, tha n  by such provisions as 
these? I t  is  said th a t the charterers could n o t 
use the  vessel fo r a ll voyages, and th a t the re  
was a certa in  re s tric tio n  placed on th e ir r ig h t 
so to  use her. T h a t ce rta in ly  is  n o t conclusive 
against a demise, otherw ise there  w ould be no 
demise o f h a lf the  houses in  London w hich are 
sub ject to  re s tric tio n s  as to  the  uses to  w h ich 
they can be pu t. Then i t  is  said there are o ther 
provisions w hich show th a t the  owner was no t 
e n tire ly  p a rtin g  w ith  h is possession o r con tro l 
o f the  vessel, inasm uch as he was to  insure her. 
The rem ark w hich I  have ju s t made applies 
equa lly to  th a t provision. B u t in  a d d itio n  to  
th a t, he was to  keep the h u ll and m achinery 
in  th o ro u g h ly  e ffic ien t re p a ir fo r  the  service. 
W ou ld  i t  be the  less a demise o f a house o r o f 
a cha tte l, because the  owner who demised i t  
undertook to  keep i t  in  re p a ir du rin g  the te rm  
fo r w hich i t  was demised P

W ha t are the  o th e r s tip u la tio n s  w hich are re lied  
upon P There is  a p rovis ion  th a t “  the charterers 
hereby agree to  in de m n ify  the owners fro m  a ll con
sequences o r lia b ilitie s  th a t m ay arise fro m  the 
capta in  s ign ing  b ills  o f la d in g , o r in  otherw ise 
com plying w ith  the Bame.”  I t  is  said th a t the 
in se rtio n  o f th a t clause shows th a t the parties 
contem plated th a t the  s ign ing o f the  b ills  o f la d ing  
by  the capta in  m ig h t impose a lia b ility  upon 
Furness. I  th in k  a ju s t observation was made 
w ith  regard  to  some o f these provisions by L o rd  
Esher, M .R ., nam ely, th a t th is  is  a docum ent 
w hich is  n o t prepared specia lly fo r  th is  purpose; 
a good deal o f i t  is  in  p rin t, a lte red in  w ritin g  
to  s u it the  p a rtic u la r a rrangem ent; b u t some 
o f the  provisions th a t have been le ft standing 
no doubt were no t specifica lly  inserted w ith  a 
view  to  th is  agreem ent, b u t have been le ft 
standing i t  m ay be m ore o r less th rou gh  an 
oversight. I  do no t o f course fo r a m om ent 
d ispute th a t' in  reading th is  docum ent you m ust 
construe toge ther the  w ritte n  and the p rin te d  
parts. B u t i t  is  n o t a question o f the lia b ility  
w hich is  im posed by  th is  clause th a t I  have ju s t 
read. I t  imposes no lia b ility  a t a ll. I t  says 
the  charterers sha ll in de m n ify  the  owners fro m  
a ll lia b ility . So they do, no doubt, and e ffect 
m ust be given to  it ,  i f  such a lia b ility  is  im posed. 
B u t to  in fe r fro m  the  presence o f such a p rovis ion  
in  the cha rte r-pa rty  th a t the pa rties m ust have 
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had i t  in  con tem pla tion  th a t a lia b ility  was 
im posed, inasm uch as otherw ise they w ould n o t 
have provided fo r an in de m n ity  against it ,  
appears to  me to  be s tra in in g  the  e ffect o f a 
p rin te d  provis ion  in  a docum ent o f th is  so rt 
m uch beyond the  extent to  w h ich i t  is  le g itim a te  
to  do so. The o n ly  o ther p rovis ion  I  th in k  
on w h ich re liance is  placed is  th is , “ th a t the  
owners sha ll have a lie n  upon a ll cargoes, and 
a ll sub -fre igh ts, fo r  fre ig h t o r cha rte r money 
due under th is  cha rte r.”  I t  does n o t appear to  
me th a t the re  is  an y th in g  in  th a t provis ion , 
w hich is  a p rovis ion  as between cha rte re r and 
shipowner, w h ich stands in  the  way o f th e  view  
w hich I  have suggested to  yo u r Lordsh ips, th a t 
th is  is  a case in  w h ich by  the cha rte r-p a rty  the  
cha rte re r has become p ro  hdc vice and du rin g  
the te rm  o f the cha rte r the  owner o f th e  vessel, 
when one is  considering the  rig h ts  and lia b ilitie s  
w hich arise w ith  reference to  the  acts o f the 
m aster and the  crew o f the vessel, who, du rin g  
th a t tim e, are the  servants o f the  charterer, 
appointed and pa id  by h im . H a v ing  thu s dea lt 
w ith  the po s itio n  o f th e  pa rties as created by 
th is  in s tru m en t, le t me advert to  the  fa c t upon 
w hich i t  is sought to  estab lish th e  lia b ility  o f 
the defendant. The vessel proceeded upon a 
voyage under the  d ire c tio n  o f th e  charterers. A t 
New O rleans she was to  commence another 
adventure. She there took on board certa in  
bales o f co tton  belonging to  the  p la in tiffs . These 
hales o f co tton  were lo s t, as is  alleged, th rou gh  
the  vessel being unseaworthy, n o t fitte d  fo r  the  
voyage a t th e  tim e  she started  upon it ,  and th a t, 
•it is  said, establishes the  lia b ility  o f the  defen
dant. I t  cannot be d isputed as a general p ro 
po s itio n  o f law , th a t a person who does n o t 
h im se lf en te r in to  a con tract can o n ly  be made 
lia b le  upon th e  con tract i f  i t  was entered in to  
by one who was h is agent o r servant ac ting  
w ith in  the scope o f h is a u th o rity , and i t  is  
equa lly ind ispu tab le  th a t a lia b ility  by reason 
o f a w rong o r a to rt, can on ly  be established by 
p roving , e ith e r th a t the  person charged h im se lf 
com m itted the  w rong, o r th a t i t  was com m itted 
by h is  servants o r h is agents acting  w ith in  the 
scope o f th e ir a u th o rity . In  the  present case 
the  r ig h t o f th e  p la in tiffs  to  com pla in o f the  
loss o f th e ir goods by  reason o f the  facts alleged, 
m ay be regarded as a ris in g  as a m a tte r o f 
con tra ct ou t o f the  b ills  o f la d in g  th a t were 
signed. Is  i t  established th a t the persons who 
signed those b ills  o f lad ing , w ith  whom  in  the 
firs t instance the con tract was made—the  m aster, 
o r Messrs. Ross and Keen, the  agents a t the  p o rt—  
in  m aking th a t con tra ct were ac tin g  fo r the defen
da n t Furness P I t  seems to  me im possib le to  
contend th a t these were con tracts made e ith e r 
w ith  the  m aster o r the  agents on beha lf o f the  
defendant Furness. Then supposing i t  is  re 
garded as an action  o f to rt, i t  is  n o t suggested 
th a t Furness h im se lf com m itted the w rong com 
p la ined of. W as i t  com m itted by  those who were 
Furness’s servants o r agents w ith in  the  ru le  
w h ich I  have stated P I  im agine there  can on ly  
be one answer to  th a t question, and th a t is  th a t i t  
was no t. B u t then i t  is  suggested th a t the  
lia b ilitie s  w h ich arise as between the  shipper o f 
goods and the  shipowner m ay be regarded as 
to  some exten t exceptional, th a t a lthough , look ing  
a t the  m a tte r ap a rt from  the  re la tio nsh ip  to  
w h ich I  have ju s t re ferred, there m ig h t be a
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d iffic u lty  in  estab lish ing lia b ility , the lia b ility  
nevertheless m ay be made o u t where the  re la tio n 
ship o f shipper and shipowner is  found to  exist. 
B u t the re  m ay be tw o  persons a t the same tim e 
in  d iffe re n t senses n o t im p rope rly  spoken o f as 
the  owners o f a ship. The person who has the 
absolute r ig h t to  the ship, who is  the  reg istered 
owner, the  owner (to  borrow  an expression from  
rea l p ro pe rty  law ) in  fee sim ple, m ay be p rope rly  
spoken of, no doubt, as the ow ne r; b u t a t the 
same tim e  he m ay have so dealt w ith  the vessel 
as to  have given a ll the rig h ts  o f ow nership fo r 
a lim ite d  tim e  to  some o the r person, who, du ring  
th a t tim e  m ay equa lly p ro pe rly  be spoken o f 
as the  owner. W hen there is  such a person, 
and th a t person appoints m asters, officers, and 
crew o f the ship, pays them , em ploys them  and 
gives them  th e ir orders, and deals w ith  the  vessel 
in  the  adven tu re ; du rin g  th a t tim e  a ll those 
rig h ts  w hich are spoken o f as re s tin g  upon the 
owner o f the  vessel, re s t upon th a t person who is, 
fo r  those purposes, du rin g  th a t tim e, in  p o in t o f law  
to  be regarded as the  owner. W hen th a t d is tin c tio n  
is  once_ grasped i t  appears to  me th a t a ll the 
d ifficu ltie s  th a t have been raised in  th is  case 
vanish. There is  n o th in g  in  you r Lo rdsh ips’ 
judgm ent, as I  apprehend, w h ich w ould de tract 
in  the least from  the law  as i t  has been la id  down 
w ith  regard to  the power o f a m aster to  b ind  
an owner, o r w ith  regard  to  the lia b ilitie s  w hich 
rest upon an owner. The whole d iffic u lty  has 
arisen fro m  fa ilin g  to  see th a t there m ay be a 
person who, a lthough n o t the absolute owner 
o f the  vessel, is, du rin g  a p a rtic u la r adventure, 
the owner fo r a ll these purposes.

Is  there an y th in g  in  the a u th o ritie s  w hich 
runs counter to  the  view  w hich I  have ju s t 
expressed? I  can fin d  no th in g . N o t a single 
a u th o rity  has been c ited  in  w h ich the  owner 
o f a vessel has ever been he ld  lia b le  on a b ill 
o f la d in g  o r as fo r a to r t in  the im proper 
na v ig a tion  o f o r dealing w ith  a vessel in  any 
case in  w h ich  the  m aster o f the  vessel, o r 
those who were g u ilty  fo  th e  negligence, have 
n o t been p ro pe rly  described as the  servants 
o f th e  owner. N o doubt a vessel m ay be char
tered, and the  charterers m ay have, du rin g  its  
continuance, fu ll power to  deal w ith  the  vessel, 
to  determ ine her voyage, and to  d ire c t the  course 
th a t she sha ll take, where nevertheless the  m aster 
and crew rem ain tru ly  the servants o f the  owner. 
In  th a t case I  apprehend i t  is  p e rfe c tly  clear th a t 
by reason o f the re la tio nsh ip  s t ill subsisting, 
the  owner becomes bound by such a con tract 
as a b ill o f lad ing , and by a ll the  contracts w hich 
a m aster can o rd in a rily  make, and w h ich  persons 
there fore  have a r ig h t to  presume he is  authorised 
to  make, b in d in g  the  owner. The law  seems 
to  me to  have been se ttled  fo r a very long  tim e. 
The case o f F ra se r  v. M arsh  (13 E ast, 238) w hich 
was decided so long  ago as 1811, appears to  me 
d ire c tly  to  bear ou t th is  view. In  th a t case i t  
was sought to  render the  reg istered owner liab le  
fo r  stores fu rn ished  to  the  vessel, the fa c t being 
th a t by a ch a rte r-p a rty  th e  vessel had been le t 
fo r a ce rta in  num ber o f voyages a t a ce rta in  
re n t to  the captain , who ordered stores fo r her 
use. L o rd  E llenborough, 0 . J . s a id : “  The R egis
tra tio n  A c ts  were passed d iv e r so in t u i t u ; b u t to  
say th a t the  reg istered owner, who divests h im se lf 
by the  ch a rte r-p a rty  o f a ll co n tro l and possession 
o f th e  vessel fo r  the  tim e  be ing in  favour o f

another, who has a ll the  use and bene fit o f it ,  
is  s t ill lia b le  fo r stores fu rn ished  to  the  vessel 
by the  order, o f the  cap ta in  du rin g  the  tim e, 
w ould be to  push the  e ffect o f those A c ts  m uch 
too fa r.”  There you r Lordsh ips w ill observe 
th a t he does n o t res t the  decision upon any doubt 
as to  the person reg istered as owner be ing re a lly  
the  owner, inasm uch as under those ea rlie r A cts  
the same secu rity  was n o t taken as is now taken to  
see th a t th is  was ce rta in  to  be the case; b u t 
he rests h is judgm ent upon the  fa c t th a t the 
reg istered owner has divested h im se lf o f a ll 
co n tro l and possession o f the vessel in  favour 
o f another, and th a t th a t person has a ll the 
use and bene fit o f i t ; and he pu ts the  question 
to  be determ ined th u s : w hether th e  capta in  in  
th is  instance who ordered the  stores, was o r was 
n o t the  servant o f the  defendant who was sued 
as the owner. H e makes th a t the te s t o f lia b ility , 
and he says th a t i f  he has so divested h im se lf 
o f the  vessel and o f its  use and bene fit as th a t 
i t  is in  the possession o f another, whose servant 
the  m aster is, then the owner ceases to  be lia b le  
in  respect o f stores ordered by the  m aster. W ha t 
d is tin c tio n  is  there between the  case o f stores 
and th e  case o f lia b ility  in  respect o f any o ther 
m a tte r w h ich  the  m aster has a r ig h t to  do on 
beha lf o f h is  owner whoever he m ay be ? I  
am a t a loss to  see any ground fo r the  d is tin c tio n . 
There is  no a u th o rity  fo r  it ,  and I  do n o t see 
any sound basis fo r  it .  A  con tra ct o f a ffre ig h t
m ent is  o n ly  lik e  any o th e r c o n tra c t; and i f  you 
seek to  render lia b le  upon i t  someone who was 
n o t in  name a p a rty  to  it ,  you can o n ly  do so 
by  estab lish ing  a re la tio nsh ip  between the  pa rty  
m aking i t  and the  p a rty  whom  you seek to  make 
responsible, w h ich  the law  recognises as crea ting  
th a t resp on s ib ility . N o such re la tio nsh ip  is  
established under the  circum stances w h ich ex ist 
here. A ga in , as I  said before, i f  you seek to  
render a person lia b le  as fo r  a to rt, i f  he has 
n o t personally com m itted  it ,  i t  can o n ly  be 
established by  p rov ing  i t  to  have been com m itted 
by some servant o f has. In  N ew berry  v. C olv in  
bo th  in  the  Exchequer Cham ber (7 B in g . 190) 
and in  you r Lo rdsh ips ’ House (1 C l. &  F . 283), 
the  law  seems to  have been regarded as I  have 
subm itted  i t  to  you r Lordsh ips to  be. I t  is  qu ite  
tru e  th a t in  th a t case the  shipper had notice o f 
the cha rte r and there fore knew o f the  re la tio n  
w h ich existed between the shipowner and the 
charte rer. B u t I  do n o t ga ther fro m  the  ju d g 
m ents e ith e r in  the  Exchequer Cham ber o r in  you r 
L o rd sh ip ’s House th a t th a t was considered an 
essential p a rt o f the defendant’s case. I t  was 
a lluded to  ra th e r as m eeting an argum ent w hich 
had no doubt been suggested, th a t the  m aster 
o f th e  vessel, who was in  th a t case h im se lf the 
person to  whom  the vessel had been le t, m ig h t 
have been p ro p e rly  regarded by  those who dealt 
w ith  h im  as acting  n o t m ere ly on beha lf o f 
h im se lf, b u t as ac tin g  on beha lf o f some owner 
o r o ther, i f  the y had n o t had notice th a t he 
was in  fa c t a t the  tim e  being the owner. B u t 
ce rta in ly  i t  seems to  me th a t i t  w ould n o t be 
correct to  say th a t th e  decision in  th a t case, 
e ith e r in  the  Exchequer Cham ber o r in  your 
Lo rdsh ips ’ House was rested sole ly o r m a in ly  
upon the  fa c t th a t such notice existed. I t  is 
n o t necessary to  re fe r to  several cases w hich were 
c ited  before you r Lordsh ips. The S t. C loud  (B r.
& Lush. 4), H a y n  v. C u llifo rd  (4 Asp. M ar. Law
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H . of L .] B au m v o ll  M an ufactu r  von Ca iil  Sc h e ib le r  v. F urness. [H. of L.

Cas. 48 ,128 ; 39 L . T . Rep. N . S. 288 ; 3 C. P .D iv . 
410; 40 L . T . Rep. N . S. 536; 4 C. P . D iv . 182), 
and Sandem ann  v. S c w r  (15 L . T . Rep. R ._ o. 
608; 2 M ar. Law  Cas. 0 . S. 446 ; 2 Q. B . 86), 
were a ll o rd in a ry  cases o f ch a rte r-p a rty  where 
the re  was no pretence fo r saying th a t there had 
been any demise o r an yth in g  in  the na ture  of 
a demise o f the  vessel, b u t where the vessel had 
been chartered, the m aster o f the  vessel s t ill 
rem a in ing the servant o f the owner.

I  have on ly  to  notice now the  argum ent 
w h ich has been based upon the  M erchant 
S h ipp ing A cts. A lth o u g h  the  Le g is la tu re  has 
now taken greater secu rity  to  see th a t the 
person reg istered as owner is  p ro pe rly  reg istered 
tha n  i t  had done before, a ll i t  has done is  
to  m ake the reg iste r p r im d  fa c ie  evidence o f 
ownership. In  fa c t i t  assumes th a t anybody 
m ay displace a ltoge ther the s ta tu to ry  effect w hich 
has been given to  it ,  by p ro v in g  w hat the  facts 
re a lly  are. B u t then S ir W a lte r P h illim o re  
re lies upon the  subsequent le g is la tio n  under 
w h ich the  defendant Furness is  reg istered as 
m anaging owner. I t  seems to  me th a t in  order 
to  determ ine the e ffect o f le g is la tio n  one m ust 
look a t the  ob ject w h ich  i t  had in  view. I  cannot 
th in k  th a t th is  le g is la tio n  a lte red  in  any way 
the  lia b ilitie s  o r the  rig h ts  o f a person who was 
reg istered as the  m anaging owner, o r in  fa c t 
was the  m anaging owner, except so fa r as the 
Le g is la tu re  created new lia b ilitie s . I t  d id , no 
doubt, so create them , because i t  rendered the  
person reg istered as m anaging owner lia b le  to  
penal consequences in  case o f the  unseaworthiness 
o f the  vessel and h is  in a b ility  to  prove th a t 
he had taken proper precautions. T h a t burden 
i t  im posed upon h im , and i t  was fo r the  purpose 
o f e ffec tive ly  ca rry in g  ou t the  p ro te ction  o f the  lives 
o f those who w ent to  sea on board B ritis h  vessels, 
th a t th is  le g is la tio n  was enacted. B u t beyond 
th a t i t  seems to  me th a t i t  w ould be im proper 
to  im pose any lia b ility  w h ich the  _ Le g is la tu re  
has n o t by enactm ent c le a rly  shown its  in te n tio n  
to  im pose. I  do n o t see how, upon any sound 
o r proper p rin c ip le , i t  w ould be possible to  do 
so. F o r these reasons I  th in k  th a t the  judgm ent 
o f the co u rt below ough t to  be affirm ed and th is  
appeal dism issed w ith  costs, and I  so move you r 
Lordsh ips.

L o rd  W atson.— M y L o rd s : I  also am o f op in ion 
th a t the  ju dg m en t o f the  A ppeal C o u rt in  th is  
case ough t to  be affirm ed. A t the tim e  when the 
b ills  o f la d in g  were signed, and a t the tim e  when 
the goods o f the  appe llan t suffered damage, the 
ship was in  th e  possession, and under the  con tro l, 
o f the charterers, who em ployed th e ir own m aster 
and crew in  he r navigation . T h a t p o in t once 
fixed, i t  appears to  me th a t there is  re a lly  no 
substan tia l question w h ich can arise upon th is  
appeal. W e have heard a very lengthened and a, 
very able argum ent fro m  the  B ar, and a great 
deal o f a u th o rity  has been cited , upon po in ts 
w hich I  th in k  i t  qu ite  unnecessary to  discuss a t 
large. They have been su ffic ie n tly  dea lt w ith  in  
the  op in ion  o r the  ju dg m en t w h ich has ju s t been 
delivered by th e  L o rd  C hancellor. The m aster, 
who signed the  b ill o f lad ing , was the  servant and 
agent o f the  charterers and n o t the  servant and 
agent o f the  respondent Furness. In  th a t state 
o f facts, the  appellants, in  order to  succeed here, 
m ust estab lish th a t the present case fo rm s an 
exception fro m  th e  general ru le  th a t a m an is  no t

lia b le  upon a con tract, o r in  respect o f the  n e g li
gence o f o ther persons who are ne ith e r h is  agents 
nor h is servants, and th a t the respondent rem ains 
lia b le  fo r  contracts made b y  the  cha rte re r’s agent 
w ith  shippers who had no no tice  o f the  te rm s o f 
the charte r. F o r th a t p roposition  no a u th o rity  
whatever, so fa r  as m y understand ing cou ld go, 
was produced. A ll the decisions th a t have been 
c ited  a t the  B ar, so fa r  as the y had any bearing 
whatever upon such circum stances, appear to  
me to  p o in t ve ry d is tin c tly  to  the  opposite con
clusion. N o doub t when a shipowner who enters 
in to  a cha rte r w ith o u t p a rtin g  w ith  the  possession 
and co n tro l o f h is  ship seeks to  lim it  the  powers 
assigned by law  to  h is  capta in , the  lim ita tio n  
w ill be a ltoge ther in e ffec tua l in  any question 
w ith  shippers who are ig n o ra n t o f the  te rm s o f 
the  charte r. T ha t, however, is  a question as to  
the  lim ita tio n  o f the powers o f an actua l agent 
who has know n powers according to  law . N o tice  
m ust be g iven to  those who deal w ith  the  agent 
upon the  fo o tin g  o f fa c t th a t he is  the  agen t; 
there m ust be no tice  in  order to  disenable them  
fro m  con tra c ting  w ith  h im . B u t where you are 
dealing w ith  a person who is  n o t an agent I  know  
o f no a u th o rity  applicab le to  a case lik e  th is , 
w h ich requires th a t no tice  sh a ll be g iven when 
a m an pa rts  w ith  the possession and con tro l, even 
te m p o ra rily , o f a ship o f w hich he is  the  reg istered 
owner. A s to  the  M erchant S h ipp ing A c ts  i t  
appears to  me th a t th e  m anaging owner is 
reg istered and the  re g is te r is  ca rried  about w ith  
the vessel fo r s ta tu to ry  purposes on ly, and th a t 
when these s ta tu to ry  purposes are exam ined in  
the  provisions o f the  A c ts  themselves, i t  becomes 
abundantly  c lear th a t i t  was n o t the in te n tio n  
o f the  Le g is la tu re  to  e ffect any change whatever 
in  the  re la tio ns e x is tin g  a t the tim e  when the 
A cts  passed between owners and cha rte re rs and 
the shippers o f cargo.

L o rd  M orris  concurred.
L o rd  F ie l d .— M y L o rd s : I  also agree. I t  

appears to  me th a t th e  learned counsel fo r the  
appe llants have e n tire ly  fa ile d  in  estab lish ing 
e ith e r o f the  propositions w hich th e y  have made 
fo r the purpose o f asserting the  lia b ility  o f the  
respondent. W ith  regard to  the firs t p roposition  
i t  seems to  me th a t lo ok in g  a t the very substance 
and na tu re  o f th e  transaction  between the  res
pondent and G ilch rest and the  term s o f the 
cha rte r, th e  S u lta n  was no t, a t the  tim e  when 
the con tra c t o f carriage was entered in to , in  any 
sense in  the  possession o r under the  co n tro l o f 
the  respondent so as to  make h im  a p a rty . W ith  
regard to  the second ground, th a t the mere 
de live ry and ba ilm en t o f the ship to  the cha rte re r 
am ounted to  a h o ld ing  ou t o f th e  m aster as 
the  agent o f the  shipowner, I  know  o f no au tho
r ity  w hatever fo r th a t p roposition , and I  am 
ce rta in ly  n o t prepared to  m ake one. I  th in k  the 
appeal ough t to  be dism issed.

O rder o f  the C o u rt o f  A p p e a l affirm ed, an d  
appeal dism issed w ith  costs.

S o lic ito rs  fo r the  appellants, Stokes, Saunders, 
and Stolces.

S o lic ito rs  fo r the respondent, W ill ia m  A . C rum p  
and Son.
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C t . o p  A p f . ]  Re A r b i t ., K e i g h l e y , M a x t e d , & Co. a n d  B b y a n , D u b  a n t , & Co. [ C t . o p  A p p .

j&upeme <lmm of Ju te ta n
— ♦ —

COURT OF APPEAL

Nov. 21 and  30, 1892.
(Before Lord  E sh er , M .R ., L opes and K a y , 

L .J J .)
Be  A n  A b b it b a t io n  betw een  K e ig h l e y , 

M a x te d , an d  C o . a n d  B b y a n , D u r a n t , 
a n d  Co. (a)

A P P E A L  FR O M  T H E  Q U E E N ’S B E N C H  D IV IS IO N . 

A rb it ra t io n — Awa/rd  —  R e m ittin g  f o r  reconsidera
tio n — G rounds f o r  re m itt in g — D iscovery o f new  
evidence since the aw ard— C arriage  o f  goods—  
A rb it ra t io n  A c t 1889 (52 &  53 Viet. c. 49), s. 10. 

The discovery o f  new evidence since the aw ard, 
w h ich  the a rb it ra to r  m ay consider m a te r ia l to 
the m a tte r in  d ispute, is  a g round upon w hich  
the cou rt m ay p ro p e rly  re m it the m atters referred  
to the reconsideration o f  the a rb it ra to r  under 
sect. 10 o f the A rb it ra t io n  A c t 1889.

B um a rd  v. W a in w rig h t (19 L .  J . 423, Q. B .)  
fo llow ed.

T h is  was an appeal by K e igh ley, M axted, and 
Co. fro m  an order o f the  D iv is io n a l C ourt 
(M athew  and Bruce, J J .) re m ittin g  an award to  
the  appeal com m ittee according to  the  ru les o f 
the  London Com  Trade Association.

Messrs. K e igh ley, M axted, and Co. contracted, 
in  w ritin g , to  purchase fro m  Messrs. B ryan , 
D u ran t, and Co., 3000 tons o f K a ra ch i wheat, 
m ore o r less, to  be delivered to  one safe flo a tin g  
p o rt d ire c t in  the  U n ite d  K ingdom , o r on the 
C ontinen t between H avre and H am burg, bo th 
included, b u t C alais and Rouen excluded.

Messrs. R a lli and Co. shipped 3800 tons o f 
K a ra ch i w heat on the steam ship Bombay, and 
Messrs. B ryan  and Co. w ro te to  Messrs. K e igh ley 
and Co. in fo rm in g  them  th a t the y had appro
p ria te d  3000 tons o f th is  wheat to  th e ir con tract 
w ith  them .

B y  the  term s o f the cha rte r-pa rty , under w hich 
Messrs. R a lli and Co. had chartered the Bombay, 
the Bom bay  was to  discharge a t any safe p o rt in  
the  U n ite d  K ingdom , except a t Sharpness and 
B ris to l O ld  D ock. Messrs. K e igh ley and Co. 
gave no tice  to  Messrs. B rya n  and Co. to  discharge 
the  3000 tons o f wheat a t Sharpness. A n  arrange
m ent was thereupon made by Messrs. R a lli and 
Co. w ith  the  shipowners by w hich the  charter- 
p a rty  was m odified so as to  enable the  Bombayr to  
discharge a t Sharpness, the shipowners reserving 
the fu ll r ig h t to  c la im  fo r a ll extra  expenses, loss, 
o r damage w hich m ig h t be occasioned by reason 
o f the  vessel go ing to  Sharpness, and the char
te rers unde rtak ing  to  pay the  same. T h is a r
rangem ent was indorsed upon the cha rte r-pa rty .

Messrs. K e igh ley  and Co. refused to  accept 
de live ry.

B y  the  con tra ct i t  was provided th a t 
A ll disputes from time to time arising out of this 

contract . . . shall be referred according to the
rules indorsed on this contract, and this stipulation 
may be made a rule of any of the divisions of the High 
Court.

On the  back o f the con tra ct was indorsed :
A ll disputes arising out of this contract shall be from 

time to time referred to two arbitrators, one to be
(a) Reported by J. H, W illiams , Eaq., Barrister-at-Law.

chosen by each party in difference, the two arbitrators 
having power to call in a th ird  in case they shall deem 
i t  necessary.

The dispute was re fe rred  under th a t ru le , and 
the  a rb itra to rs  made th e ir aw ard in  favo u r o f 
Messrs. K e igh ley  and Co. upon the  ground th a t 
the  a lte ra tio n  in  the ch a rte r-p a rty  th rew  fresh 
lia b ilitie s  upon the  purchasers o f the  wheat.

B y  the  ru les indorsed upon the  con tra c t i t  was 
provided th a t the  award o f any tw o a rb itra to rs  
in  w ritin g  (sub ject on ly  to  the  r ig h t o f appeal 
th e re in a fte r m entioned) should he conclusive and 
b in d in g  upon a ll d ispu ting  p a rtie s ; th a t in  case 
e ith e r p a rty  should be dissatisfied w ith  the  award 
an appeal should lie  to  the com m ittee o f appeal 
elected fo r th a t purpose, and in  accordance w ith  
the  ru les and regu la tions o f the  London Com  
Trade A ssociation ; th a t the  com m ittee o f appeal 
should con firm  the aw ard unless fo u r o f the 
members appointed to  hear such appeal decide to  
va ry the  aw ard ; and th a t such com m ittee should 
consist o f five  members to  hear such appeal. I f  
one o f such five  members died, &c., before a 
fin a l award was made, another m ig h t he appointed 
in  h is  place.

Messrs. B ryan  and Co. appealed to  the  com
m ittee  o f appeal, who confirm ed the  award o f 
the a rb itra to rs .

Messrs. B rya n  and Oo. applied to  Barnes, J ., a t 
chambers, fo r an order re m ittin g  the  m a tte r fo r 
reconsideration by  th e  appeal com m ittee, upon an 
a ffid a v it by M r. D u ran t, w h ich stated th a t, since 
the  award o f the  appeal com m ittee he had dis
covered th a t, a fte r the  m aking o f the award, the 
shipowners had w ritte n  to  the  charterers saying 
th a t by the indorsem ent upon the  cha rte r-pa rty  
i t  was n o t in tended th a t the consignees o f the 
cargo, o ther than  the charterers themselves, 
should he lia b le  fo r any o f the  ex tra  expenses, 
&c., the  charterers be ing personally lia b le  to  the 
steam er fo r  such ex tra  expenses, the  cargo’s 
lia b ility  be ing lim ite d  to  fre ig h t, and th a t the 
shipowners’ so lic ito rs  had w ritte n  con firm ing  th is  
statem ent, and th a t the  charterers had rep lied  
con firm ing  and accepting such statem ent. The 
a ffid a v it also stated th a t some o f the members o f 
the  com m ittee o f appeal had stated th a t i f  such 
evidence had been before them  th e ir decision 
w ould have been in  favo u r o f Messrs. B ryan  
and Co.

Barnes, J . refused to  m ake the order, b u t the 
D iv is io n a l C o u rt (M athew  and B race, J J ,), on 
appeal, made an order re m ittin g  the  m a tte r to  the 
reconsideration o f the com m ittee o f appeal.

The A rb itra tio n  A c t 1889 (52 & 53 V ie t. c. 49) 
p ro v id e s :

Sect. 10, sub-sect. 1. In all cases of reference to arbi
tration the court or a judge may from time to time 
remit the matters referred, or any of them, to the recon
sideration of the arbitrators or umpire.

Messrs. K e igh ley  and Co. appealed.
Cohen, Q.C. and C arver fo r  the  appellants.—  

The order o f the cou rt below was w rong upon tw o 
g ro un ds : firs t, the co u rt had no ju ris d ic tio n  
under sect. 10 o f the A rb itra tio n  A c t 1889 to  
re m it th is  award, because th is  was no t an a rb itra 
tio n  w ith in  the m eaning o f th a t A c t ; secondly, 
the ground upon w hich the aw ard was rem itted  
was no t a good ground fo r re m ittin g  an award. 
The “  appeal com m ittee ”  were n o t a rb itra to rs  
w ith in  the  m eaning o f the  A rb itra tio n  A c t, and 
there fore  the m a tte r cannot be re m itte d  to  them .



m a r it im e  l a w  c a s e s .

Even i f  i t  could, i t  cannot now be rem itted , 
because one o f the  five members who heard and 
determ ined th is  d ispute has since died, and the 
m a tte r cannot be re m itte d  to  the same £  oower 
who firs t determ ined it .  The co u rt had no power
to  re m it th is  award upon the ^ ^ d e m o e
they d id  re m it it .  The d is c o v e y  o f new e^dence 
since the  award is  no grou nd  fo r  re m ittm g tu e  
aw ard; i t  ce rta in ly  is «ot unless t  e a rb itra to r

h im se lf ~ J “ dh im  S t a J t t e  Common 
Law P roceedure^ l e t 1854 the cou rt had no power
to T e m T a n  award at. a ll im less th e ^ u b u n io n
contained a clause g iv in g  ® c , . ^ 1854
Sect 8 o f the Common Law  Procedure A c t 1804 
nrovided th a t the  co u rt should, in  any case where 
reference was made to  a rb itra tio n , have power to  

, in le i 's  re fe rred  to  the reconsiderationre m it  th e  m a tte rs  le ic i ic i i  Arbitration
o f th e  a rb itra to r. Sect. 10 o f the  A rb itra t io n  
A c t 1889 is  in  e ffect a re-enactm ent o f sect. 8 o t 
4 e  e a rlie r A c t, and the re fore the sam e^con^m c

t i ° n  to  I T  8 o f lh ? )e 2 lie r A c t r  i t w L
decided in  M o rr is  v. M o rr is  (6 E  &  B . 383) th a t 
se c rS  applied no t on ly  to  com pulsory references 
b u t to  references by agreem ent. lh e  
H odakinson  v. F erm e  (3 C. B . N . S. 189) shows 
th a t th e  ju ris d ic tio n  to  re m it awards is  to  be exer
cised since the Common Law  Procedure A c t 1854, 
on ly  upon the  same grounds as i t  was exercised 
before th a t A c t. The grounds upon w hich th a t 
iu ris d ic tio n  ough t to  be exercised are, co rru p tio n  
OT fra u d  on the  p a rt o f the a rb itra to r, excess o f 
i  u risd ic tio n , where the  award is  bad on the face o t it ,  
o r where the a rb itra to r h im se lf comes fo rw a rd  and 
adm its th a t he has made a m istake o f law  o r ta c t, 
and h im se lf asks th a t the award sha ll be re m itte d :

Mills v. The Bowyers'Society, 3 K. & J. 66 ;
Dinn  v. Blake, 32 L. T. Kep. N. S. 489 ; L. Rep. 10 

C J? 388 ■
Re Huntley, 1 E. & B. 787.

There is  one case, re lied  upon by the respondents, 
in  w h ich the  co u rt re m itte d  an award upon the 
ground th a t new m a te ria l evidence had been dis- 
covered since the award :

Bnrnard v. Wainwright, 19 L. J. 423, Q. B.
In  th a t case, however, th e  a rb itra to r h im se lf came 
fo rw a rd  and said th a t the new evidence m ig h t 
in fluence h is  decision, and th a t he was w illin g  to  
reconsider the  m atte r. H ere the a rb itra to rs  have 
n o t done so. The new evidence alleged to  have 
been discovered in  th is  case consists o f le tte rs  
w ritte n  since the  award, and are n o t evidence 
w hich w ould be received m  a cou rt o f law , and 
there fore a ffo rd  no ground fo r re m ittin g  the 
award.

F in la y ,  Q.C. and P o lla rd , fo r the  respondents, 
were n o t heard.

L o rd  E s h e b , M .B ,— In  th is  case the  pa rties to  
an a rb itra tio n  were re la ted  to  each o th e r by  a con
tra c t fo r  th e  purchase and sale o f wheat, w hich 
was the on ly  con tra ct between them . A  dispu e 
arose in  connection w ith  th a t con tract, w h ich was 
w hether the  purchasers were bound to  accept a 
cargo o f wheat on board ship a t Sharpness. In  
the con tra c t o f purchase and sale the pa rties had 
agreed to  re fe r a ll disputes to  ce rta in  persons, 
th a t is, to  c e rta in  a rb itra to rs  chosen fro m  the com  
trade, and under ce rta in  cond itions, w h ich were 
th a t th e ir award should be fin a l and conclusive 
between the  pa rties, b u t th a t i f  e ith e r p a rty  w ished

to  go fu rth e r and be heard before ce rta in  um pires 
he could do so by  way o f appeal; those um pires 
were to  be the  com m ittee o f the  London Corn 
Trade A ssociation. T h is  case w ent before the 
a rb itra to rs , who gave th e ir decision; one o t the 
pa rties desired to  go before the um pires the  com
m ittee  o f the  C om  Trade A ssociation. The pa rties 
had, by th e ir con tract, agreed to  th a t, and th a t tne 
com m ittee should act according to  its  usual ru le s ; 
by  these ru les a com m ittee o f five  was to  act as 
um pires, and i f  one o f those five died before a fin a l 
de term ination  was made, another was to  be p u t in  
h is  place. These were the  term s agreed to  by the 
pa rties. The case then w ent before five  members 
o f the  com m ittee ac tin g  as um p ires; one o f those 
five  has died, b u t another can and w ill be p u t m  
his place. There was a de te rm ina tion  by th is  
com m ittee o f five, th a t is, by the um pires P r im a  
facie, and to  a very g rea t extent, th a t de term ina
tio n  m ust be trea ted  as fin a l and conclusive 
between the  pa rties, and n o t sub ject to  any re v i
sion by a co u rt o f law . One p a rty  has, however, 
asked the  co u rt to  re m it th is  award back to  the 
um pires, under the provisions o f sect. 10 o f the 
A rb itra tio n  A c t 1889. In  m y op in ion , this. was 
an a rb itra tio n , and there were a rb itra to rs , and there 
was an um pire, and th e  whole th in g  was an a rb i
tra tio n  The case, there fore, comes w ith in  the 
A rb itra tio n  A c t, and we have to  see w hether the 
circum stances w ill ju s tify  a re m itta l to  the  umpmes 
to  reconsider the  case. Now, the  A rb itra tio n  A c t 
1889 has, in  a great measure, fo llow ed the  p ro v i- 
sions o f the  Common Law  Procedure A c t 1854 as 
to  a rb itra tio n s . I f  any p a rt o f the  la t®r A c t is  
enacted in  the  same term s as the e a rlie r A c t, then 
according to  th e  o rd in a ry  ru les o f construction , i f  
any cases have been decided as to  the  con
s tru c tio n  o f the  Common L a r t  Procedure A c t i854 
the same construction  m ust be g iven to  the isam  
words in  the  A rb itra tio n  A c t 1889. The p ro v i
sions o f the Common Law  Procedure A c t 1854 
and o f the  A rb itra tio n  A c t 1889, as to  re fe rrin g  
back the  awards o f a rb itra to rs , arose, as has been 
po in ted ou t in  the  decided cases, m  th is  w ay: 
there were subm issions to  a rb itra tio n  w hich con
ta ined  a p rovis ion  th a t the award m ig h t be
re fe rre d  back to  the a rb itra to r, and there were sub
m issions w h ich  d id  no t con ta in  such a p rovis ion  : 
i f  the  subm ission d id  n o t give f “ h  power the 
cou rt could n o t re fe r an award back to  the  a rb i
tra to r -b u t i f  the  subm ission d id  con ta in  th a t 
power,' then the co u rt could re fe r back the  award 
b u t on ly  upon ce rta in  grounds. The e ffect o f 
provisions o f the  Common Law  Procedure A c t 
1854 and consequently o f the A rb itra tio n  A c t 
1889  ̂ has been stated to  be, and obviously is  th a t 
a ll subm issions to  a rb itra tio n , ^ h ^ r  they are 
bv agreem ent o r are com pulsory, are to  be trea ted  
Z  «  they contained a power to  re fe r the award 
back to  L ie  a rb itra to r, and i t  is  there fore neces
sary to  construe th is  A c t m  the  same way as the 
oldysubm ission to  a rb itra tio n  w h ich gave power to  
re fe r back the  award. The decisions upon the 
provisions o f the  Common Law  Procedure A c t 
1854 p u t a construction  upon them  th a t the 
p o w e /o f the  co u rt to  re fe r hack an aw ard was 
on ly  as la rge as th a t fo rm e rly  g iven by a subm is
sion, and the e ffect o f the A c t was he ld to. b** th a t 
i t  contained the w e ll-know n o rd in a ry  law- M  to  the 
decision o f an a rb itra to r and um p ire th a t i t  was 
fin a l and conclusive bo th  as to  m atte rs o f law  and 
m atters o f fa c t, and th a t where there  had been a
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m istake o f law  o r o f fa c t, the  pa rties alone could 
n o t set up such a m istake as a ground fo r re fe r
rin g  back the award. F o rm erly  where there was 
a power to  re fe r back, i f  one p a rty  came forw ard  
and alleged th a t a m istake o f law  o r fa c t had been 
made, the  courts construed the  subm ission thus, 
th a t the  pa rties had taken the  a rb itra to r fo r 
be tte r o r fo r  worse, and m ust subm it to  h is m is
takes ; b u t i f  the a rb itra to r h im se lf came fo rw ard  
and to ld  the cou rt th a t he had made a m istake o f 
law  o r fa c t, and asked th a t h is award m ig h t he 
re fe rred  back, then the co u rt w ould re fe r the award 
back, b u t the cou rt w ould n o t re fe r the  award back 
upon the  mere assertion o r a llega tion  o f a p a rty  
alone th a t a m istake had been m ade; th a t law  also 
was continued under the Common Law  Procedure 
A c t. I t  seems to  me th a t the  case o f D in n  v. B lake  
( w i sup.) adopts th a t law , and i t  is  said in  th a t case 
th a t ‘ the exceptions are where there has been 
co rru p tio n  o r fraud , and where i t  appears on the 
race o± the award th a t there has been a m istake o f 
law  o r fact- _. . . The la tte r case was decided 
on the a u th o rity  o f M il ls  v. The B ow yers ’ Company 
(ub i sup.), in  w hich case i t  was said th a t the cou rt 
could re fe r back the aw ard i f  the  a rb itra to r h im 
se lf stated th a t in  h is  op in ion  he had made a 
m istake o f law  o r fa c t, and was desirous o f the 
assistance o f the co u rt and w illin g  to  review  his 
decision on the p o in t on w hich he believed h im se lf 

j*1 ?7-e ®one w rong- These cases have apparen tly 
established another exception in  a d d itio n  to  those 
m entioned by W illia m s , J . B u t the  exception 

1?^? tt11! E m iss io n  o f the a rb itra to r h im - 
• ii , i ^ess the a rb itra to r so states, the  award 

w ill no t be re ferred back to  h im . T h is ru le  o f the 
co u rt o r o f law  applies, however, on ly  to  the allega- 
tio n  th a t there has been a m istake o f law  o r fa c t, 
and the  case o f D in n  v. B lake  (u b i sup.) applies 
o n ly  to  such a case and is  no a u th o rity  beyond it .  
Aow , th is  is  no t a case in  w hich i t  is  alleged th a t 
the a rb itra to rs  made a m istake o f law  o r fa c t upon 
the case as i t  was la id  before them , b u t is a case 
in  w hich i t  is  alleged th a t the whole case and evi
dence was n o t la id  before them , and th a t m ate ria l 
evidence has been discovered since the  award. The 
case before us now is on ly  the case where evidence 
has been discovered since, and we are no t called 
upon to  say w hether there are o ther cases w hich 
m ay ju s tify  the  co u rt in  sending back an award • 
e-9 > where evidence has been purposely kep t back! 
W hen o th e r cases do arise the  cou rt w ill give th e ir 
op in ion  upon them . H ere th e  on ly  question is, 
w hether new evidence has been discovered since 
the award, and w hether th a t is  a good ground fo r 
re fe rrin g  the award back when the a rb itra to r h im 
se lf does n o t come fo rw a rd  to  ask th a t i t  m ay be 
re fe rred  back. U pon th a t p o in t the re  is  the  case 
o f B u m a rd  v. W a in w rig h t (u b i sup.), w hich was 
h fjh 'te d  before the Common Law  Procedure A c t 
1854, b u t upon a subm ission w hich contained a 
power to  re fe r back the  award, and was there fore 
the  same as is  now the  case w ith  regard  to  a ll sub
m issions to  a rb itra tio n . In  th a t case i t  was 
decided by W igh tm an, J . in  express term s th a t, i f  
evidence is  discovered since the decision o f the 
a rb itra to r, th a t is  a ground upon w hich th e  cou rt 
m ay send back the award fo r  reconsideration by 
the a rb itra to r, even i f  there were no request by the 
a rb itra to r to  do so. T h a t being held, then, in  the 
case o f a subm ission con ta in ing  a power to  re fe r 
the aw ard back, we ough t to  adopt th e  same ru le  
now under the A rb itra tio n  A c t 1889. Has, then,

any new evidence been discovered in  th is  case P I t  
is  said th a t we ought n o t to  send th is  aw ard back 
unless the  alleged new evidence is such as w ould 
be adm itted  as evidence in  a co u rt o f law  The 
parties, however, have agreed to  take th e ir dispute 
before um pires who are n o t bound by the  ru les o f 
evidence w hich are observed in  a co u rt o f law , and 
the co u rt the re fore ough t no t to  b ind  the parties 
by its  own ru les o f evidence, b u t ough t on ly  to  
consider w hether som ething has been discovered 
since the award w hich an a rb itra to r m ig h t con
sider m a te ria l. W e cannot say w hether th is  
alleged evidence w ould be considered m a te ria l by 
the a rb itra to r o r no t. I f  i t  is  som ething re la tin g  
to  the  m a tte r in  dispute, w hether i t  is  evidence 
according to  the ru les o f a co u rt o f law  o r no t, the 
co u rt m ay send back the  award to  th e  a rb itra to r 
fo r reconsideration, though the  co u rt is  n o t bound 
to  do so. H ere i t  seems to  me th a t th a t w hich 
has been discovered does re la te  su ffic ie n tly  to  the 
m a tte r in  d ispute to  ju s tify  the  co u rt in  sending 
back the  award to  the a rb itra to r fo r  h im  to  con
sider the m a tte r, leaving the decision as to  the 
e ffect o f th is  alleged evidence to  the  a rb itra to r. 
The judges o f the D iv is io n a l C ourt in  the exercise 
o f th e ir d iscre tion  d id  th in k  th a t they ought to  
send back^ th is  award to  the  a rb itra to rs  fo r re 
consideration, and I  do n o t disagree w ith  th e ir 
view, b u t on the co n tra ry  agree w ith  it .  The 
appeal fa ils  and m ust be dism issed.

.aP  the same op in ion . I  
th in k  th a t the  decision o f the  D iv is io n a l C ourt 
was rig h t, and m ust be affirm ed. T h is  case arises 
under sect. 10 o f the A rb itra tio n  A c t 1889, and 
the words o f th a t section are, “  In  a ll cases o f 
reference to  a rb itra tio n  the  co u rt o r a judge  m ay 
from  tim e  to  tim e  re m it the m atters re ferred, o r 
any o f them , to  the reconsideration o f the  a rb i
tra to rs  o r um pire.”  Those words are ve ry  la rge 
and general, b u t I  am n o t prepared to  say th a t 
they are la rg e r o r m ore com prehensive than the 
words o f sect. 8 o f the  Common Law  Procedure 
A c t 1854, w hich were, “  in  any case where re fe r
ence sha ll be made to  a rb itra tio n  as aforesaid, the 
co u rt o r a judge  sha ll have power a t any tim e  and 
fro m  tim e  to  tim e  to  re m it the m atters referred, 
o r any o r e ith e r o f them , to  the  reconsideration 
and redeterm ination  o f the  said a rb itra to r, upon 
such term s as to  costs and otherw ise as to  the 
said co u rt o r judge  m ay seem proper.”  I t  appears 
to  me, then, th a t a ll the cases decided upon sect. 8 
o f the Common Law  Procedure A c t 1854 are 
applicab le to  sect. 10 o f the A rb itra tio n  A c t 1889. 
I t  becomes m a te ria l, there fore, to  consider w hat 
was the  law  under the  Common Law  Procedure 
A c t 1854, and before th a t A c t. N ow  the  firs t 
case w hich has been cited , a case o f g reat im p o rt
ance decided in  1850, was B u m a rd  v. W a in w rig h t 
(ub i sup.), w hich, in  m y op in ion , governs th is  
case. T h a t case raised the  same p o in t as th a t 
w hich has been raised in  th is  case, and the  head- 
note to  the re p o rt o f th a t case is  as fo llo w s :
“  A fte r an award made in  favour o f B . against W . 
on a subm ission to  reference between them , w hich 
contained a clause em powering the co u rt to  re m it 
the  m atters to  the reconsideration o f the  a rb i- 
tra to rs , W . moved to  send back the  aw ard to  the 
a rb itra to rs , on the ground th a t since the  award 
he had discovered a le tte r in  the h a n d w ritin g  o f 
B . w hich contained m a te ria l evidence in  h is 
favour. The a rb itra to rs  deposed th a t, had such a 
le tte r m  the  h a n d w ritin g  o f B . been produced a t
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the reference, th e ir decision w ould have been 
m a te ria lly  affected. B . in  answer swore th a t the  
le tte r was n o t in  h is  ha nd w ritin g , b u t was an 
absolute fo rge ry . The co u rt re m itte d  the  case to  
the a rb itra to rs  fo r them  to  say i f  the le tte r were 
in  B .’s ha n d w ritin g , and i f  they found th a t i t  was, 
then fo r  them  to  reconsider the m atters m  chtter- 
ence.”  N ow  i t  is to  be observed th a t the  subm is
sion in  th a t case contained a power to  send back 
the award, and also th a t the  a rb itra to rs  stated 
th a t th e ir decision w ould have been m a te ria lly  
affected by  the new evidence. T h a t case, the re 
fore, is  very s im ila r to  the  present case, because i t  
has been decided th a t under the Common Law  P ro 
cedure A c t the  law  upon th is  m a tte r was the  same 
as before th is  A c t, and because there  has been m  
th is  case a statem ent by the a rb itra to rs  m  a sp e c t 
o f the new evidence. The ju dg m en t o f W igh t- 
man, J. was as fo llo w s : “  I t  seems to  me th a t, 
according to  a fa ir  construction  o f the  a ffidavits, 
th is  le tte r was a new piece o f evidence, discovered 
a fte r the  award was made. I  th in k  i t  reasonable 
th a t the  aw ard should be sent back to  the a rb i
tra to rs  fo r them  to  determ ine on the  genuineness 
o f th is  le tte r and its  e ffect i f  genuine. H e d id  
n o t seem to  a ttach  any im portance to  the  sta te
m ent made by the  a rb itra to rs  th a t the  new ev i
dence w ould have m a te ria lly  affected th e ir deci
sion. I t  is m a te ria l, however, to  observe th a t 
there was n o t in  th a t case any a ffid a v it by  the 
a rb itra to rs  asking the  cou rt to  assist them , o r any 
in tim a tio n  fro m  them  to  th a t effect. _ T h a t case, 
the re fore, is  m ost m a te ria l in  the  consideration o f 
th is  case. Then fo llow ed a case, im p o rta n t to  
the consideration o f th is  case, w h ich placed a 
construction  upon sect. 8 o f the  Common Law  
Procedure A c t 1854, th a t the  effect o f th a t s ta tu te  
was to  m ake i t  no longer necessary to  in se rt m  a 
subm ission a power to  re m it the  aw ard. I  ha t 
was the  case o f M il ls  v. B ow yers ’ Society (u b i sup.), 
in  w hich W ood, V .C . says: “ I t  appears to  me 
th a t the  8 th  section o f the  Common Law  Proce
dure A c t 1854 in  no way authorises any suck 
course o f proceeding as th a t w h ich  I  understood 
was endeavoured to  be pressed on the cou rt m  the 
argum ent o f th is  ease. I t  does n o t appear th a t 
th ire  is  an y th in g  in  th a t s ta tu te  w hich w ould 
authorise the  cou rt to  send back an award to r  the 
reconsideration o f the  a rb itra to rs  upon any o ther 
grounds than  those w h ich have h ith e rto  prevailed 
to  in va lid a te  an aw ard . . . T h is  8 th  section
is  no th in g  m ore o r less, as i t  appears to  me lo ok
in g  back to  the  h is to ry  o f w ha t too k place before 
the  passing o f the  A c t, tha n  the in tro d u c tio n  of 
a s ta tu to ry  enactm ent enab ling the  co u rt to  do 
th a t w h ich  experience had shown i t  was convenient 
i t  should have the  power o f doing, and w hich 
had fre q u e n tly  before been specia lly provided 
in  orders o f reference by the  cou rt, and m  sub
m issions by consent between the pa rties, nam ely, 
th a t there should be a special power in  the co u rt 
to  re m it the  m atte rs in  question, o r any of them , 
to  the  consideration o f a rb itra to rs , ra th e r than 
set the  whole award aside.”  T h a t decision makes 
i t  p e rfe c tly  clear th a t, since the  Common Law  
Procedure A c t 1854, a subm ission w ith o u t th a t 
clause has precise ly the  same effect as a subm is
sion con ta in ing  th a t clause previously had.

In  1875 a case o f D in n  v. B lake  (u b i sup.) was de
cided, w h ich is  ve ry m a te ria l, because i t  was there 
po in ted ou t precise ly under w hat circum stances 
an aw ard m ay be sent back to  a rb itra to rs . 1 he

head-note to  th a t case is  as fo llo w s : “  A n  award 
w ill n o t be sent back to  the  a rb itra to r on the 
ground th a t he has made a m istake in  the lega l 
p rin c ip le  upon w hich h is  award is  based, except 
where the  a rb itra to r h im se lf adm its the  m istake 
and A rch ib a ld , J . stated the law  sh o rtly  and 
c lea rly , s a y in g : “  The general p rin c ip le  is  th a t an 
award is  f in a l; and, assum ing th a t i t  is  good on 
the face o f it ,  the re  can be no appeal fro m  it .  
The on ly  exceptions are where there is  co rru p tio n  
on the p a rt o f the a rb itra to r, o r excess o f ju r is 
d ic tion , o r where the a rb itra to r h im se lf adm its 
th a t the re  is  a m istake, and, as i t  were, craves the 
assistance o f the  co u rt in  se ttin g  i t  r ig h t.”  _ T h is 
case is  qu ite  d is tin c t fro m  the  case o f D in n  v. 
B lake  (u b i sup.), and is  governed by  B u rn a rd  v. 
W a in w rig h t {u b i sup.). There is  power to  re m it 
an award, n o t upon the  ground o f any m istake o f 
law  o r fa c t, b u t upon the  ground o f the  discovery 
o f new evidence since the hearing by  the  a rb itra 
to rs . I t  is  clear to  me th a t the  co u rt has ju r is 
d ic tio n  to  re m it th is  award. I t  has been argued 
th a t th is  is  n o t a case in  w hich the  co u rt ough t to  
exercise th a t power, b u t I  th in k  th a t i t  is  a case 
in  w hich the co u rt m ay p ro pe rly  exercise such 
ju ris d ic tio n . I  th in k  th a t new evidence has been 
discovered in  th is  case. I t  is  said th a t i t  is  no t 
such evidence as w ould be received in  a cou rt o f 
law , and th a t we ought no t, there fore, to  re m it th is  
award on the ground th a t th is  evidence has been 
discovered. T h a t argum ent e n tire ly  fa ils  ; these 
are la y  a rb itra to rs  who are n o t bound by lega l 
ru les o f evidence. W e m ust look a t th is  m a tte r 
as an a rb itra to r w ould, and, i f  th is  is  evidence 
w hich he m ig h t receive, then i t  is  evidence m  
respect o f w h ich the aw ard should be sent back 
to  h im  fo r reconsideration. I  am no t, indeed, 
orepared to  say th a t th is  is  n o t lega l evidence, 
h u t I  express no op in ion  upon th a t question. 
The conclusion to  w h ich I  come is, th a t the  
co u rt has ju ris d ic tio n  to  re m it an aw ard upon 
th is  ground, and th a t the  alleged evidence w hich 
has been discovered since the hearing is  such 
evidence as to  ju s tify  the  cou rt, in  the exercise ot 
its  d iscre tion , in  re m ittin g  the  award fo r re- 
consideration. T h is  appeal m ust the re fore be 
dism issed. ,

K a y , L .J .— T h is  appeal raises one question of 
g reat im portance, as to  the  re m ittin g  o f awards 
fo r reconsidera tion . The question is, w hether 
sect. 8 o f the  Common Law  Procedure A c t 1854, 
w hich has been, in  effect, re-enacted by sect. 10 
o f the  A rb itra tio n  A c t 1889, gives the cou rt any 
la rg e r power to  in te rfe re  w ith  awards tha n  i t  had 
before those A cts. I  am s tro n g ly  o f op in ion  th a t 
ne ithe r A c t in tended to  g ive any appeal fro m  an 
a rb itra to r; th a t is , to  give the cou rt power to  set 
aside an award s im p ly because th e  co u rt tho ugh t 
th a t the  a rb itra to r was w rong. W ha t, then, was 
the e ffect o f th a t A c t P I t  is  d iffic u lt to  say w hat 
is  the lim it o f the  power o f the cou rt to  re m it an 
award. W e cannot, however, do b e tte r than  
fo llo w  those decisions w hich show w ith  w hat 
cau tion the courts acted in  exercising the power 
to  set aside an award. A n  award should be, 
genera lly speaking, fin a l and conclusive, because 
the a rb itra to rs  have been chosen by the parties 
themselves to  se ttle  th e ir disputes. I  th in k  th a t 
the cases have la id  down w ith  su ffic ien t clearness 
the ru les upon w hich the c o u rt should act in  
exercising th e  power to  re m it, to  enable us to  say 
th a t th e  fac ts  o f th is  case b rin g  i t  w ith in  those
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rules. P rom  the  ju dg m en t o f A rch iba ld , J . in  
D in n  y. B lake  (ub i sup.), a case decided since the 
Common Law  Procedure A c t 1854, i t  appears in  
w hat cases the  power to  re m it an aw ard should be 
exercised, and th a t such power should be exercised 
in  narrow  lim its . There is one case, B urna /rd  v. 
W a in w rig h t (u b i sup.), in  w hich another case was 
added to  those in  w hich an aw ard w ill be rem itted , 
nam ely, where a fte r an aw ard has been made new 
evidence has been discovered w h ich m ig h t a ffect 
the decision o f the  a rb itra to rs , and was n o t before 
them  a t the  hearing. T h a t, i t  was held, m ay be 
a ground fo r re m ittin g  an award, and ce rta in ly  
m ay be so i f  the  a rb itra to rs  themselves say i t  
m ig h t have affected th e ir decision. A  statem ent 
to  th a t e ffect seems to  have been made by  the 
a rb itra to rs  in  B u rn a rd  v. W a in w r ig h t  (u b i sup.), 
and som ething m uch the  same has been said by 
the a rb itra to rs  in  th is  case. I  th in k , therefore, 
th a t th is  case is b rough t exactly  w ith in  B u rn a rd  
v. W a in w r ig h t (u b i sup.). T h a t case was decided 
before the Common Law  Procedure A c t 1854, and 
in  the  subm ission in  th a t case there was contained 
a power to  re m it the aw ard to  the a rb itra to rs . 
T h a t clause was n o t trea ted  as g iv in g  the co u rt 
an absolute d iscre tion  w hether i t  w ould re m it the 
award o r no t, bu t, in  the  exercise o f th a t power, i t  
was th o u g h t to  be a proper case to  re m it because 
new evidence had been discovered a fte r the award 
w hich the a rb itra to rs  m ig h t consider m a te ria l. I  
th in k  th a t the present case comes w ith in  th a t 
decision, and th a t we sha ll n o t be extending the 
ju ris d ic tio n  o f the co u rt to  re m it awards by doing 
so in  th is  case, because we are s im p ly fo llo w in g  a 
previous case. I  am n o t prepared to  go one step 
beyond those cases, and I  th in k  th a t sect. 8 o f the 
Common Law  Procedure A c t 1854, and sect. 10 o f 
the  A rb itra tio n  A c t 1889, d id  n o t give any 
r ig h t o f appeal fro m  the decision o f a rb itra to rs . 
I t  is  no t, I  th in k , too m uch to  say th a t the case 
o f M il ls  v. Bowyers’ Society (ub i sup.) decided th a t 
one ob ject o f sect. 8 o f the Common Law  Proce
dure A c t 1854 was to  obvia te the  necessity o f 
in se rtin g  in  a subm ission a power to  re m it the 
award, and to  give the co u rt th a t power w hich i t  
d id  n o t previously possess. B efore the Common 
Law  Procedure A c t 1854 the  cou rt acted very 
cau tiously  in  exercising the  power to  re m it given 
by subm issions. Perhaps the  A c t gives the cou rt 
a lit t le  la rg e r power, b u t very lit t le ,  I  th in k , than 
the clause fo rm e rly  inserted in  subm issions. W e 
should, in  m y opin ion, ho ld  th a t i t  w ould n o t be 
r ig h t to  re m it an award i f  i t  w ould n o t have been 
re m itte d  by the cou rt, p reviously to  the  Common 
Law  Procedure A c t 1854, under a power to  re m it 
contained in  a subm ission.

A no the r im p o rta n t p o in t has been raised. 
I t  is  said th a t the evidence here is  o f such a 
na tu re  th a t a cou rt o f law  w ould n o t receive 
i t ; th a t, according to  the  ra les o f evidence 
observed in  the  H ig h  C ourt, th is  evidence 
w ould n o t be a d m itte d : and th a t, therefore, the 
co u rt w ould go too fa r i f  i t  said th a t, upon the 
discovery o f such evidence, i t  was r ig h t to  re m it 
the award fo r reconsideration. I t  is d iffic u lt to  
la y  down any s tr ic t and de fin ite  ru le  upon th is  
po in t. I f  som ething were alleged to  have been 
discovered, w hich i t  m ig h t be grossly u n ju s t to  
ad m it con tra ry  to  the  lega l ru les o f evidence, the 
co u rt m ig h t refuse to  re m it. Here, however, I  am 
n o t satisfied th a t th is  evidence w ould be inadm is
sib le in  the  H ig h  C ourt, and there fore I  have no

he s ita tio n  whatever in  saying here, th a t the  sub
sequent discovery o f th is  evidence, w hich perhaps 
w ould be adm issible in  the  H ig h  C ourt, is  a good 
ground fo r sending back th e  award fo r reconsider
a tion . I  do n o t say th a t the  co u rt w ould n o t have 
ju ris d ic tio n  to  re m it, even i f  the evidence were 
p la in ly  n o t adm issib le in  a co u rt o f law , b u t on ly  
th a t the co u rt ought n o t to  do so. T ha t, however, 
is  n o t the case here. A  fu rth e r p o in t has been 
ra ise d ; i t  is  said th a t one o f the  five  a rb itra to rs  
has d ied since the award was made, and th a t the 
award cannot on th a t account be re m itte d  to  those 
five a rb itra to rs . The rules, however, provide fo r 
the  supp ly ing  o f a vacancy. I f  th is  award is 
re m itte d  i t  cannot be said th a t the re  has been any 
fin a l award, and the power to  f i l l  up a vacancy can 
s t ill be p ro pe rly  exercised by appo in ting  another 
a rb itra to r. There is  no d iffic u lty , the re fore, upon 
th a t ground. F o r these reasons I  am no t prepared 
to  disagree w ith  the  decision o f the  co u rt below, 
and th in k  th a t th is  appeal m ust be dism issed.

A p p e a l dismissed.
S o lic ito rs  fo r the  appellants, Sim pson  and 

C u llin g fo rd .
S o lic ito rs  fo r the  respondents, Freshfie lds  and 

W illia m s .

M onday, Dec. 19, 1892.
(B efore L o rd  E sher , M .R ., L opes and 

K a y , L .J J .)
H ar r is  v. B est, R y l e y , an d  Co. (a)

A P P L IC A T IO N  FO R  A  N E W  T R IA L . 

C h a rte r-p a rty  —  D em urrage  —  L o a d ing  —  D e lay  
in  load ing  —  Stevedore servant o f owners —  
D u ty  o f  owners as to load ing— Stowage— L ia 
b i l i t y  o f  charterers.

B y  a cha/rter-party i t  was agreed th a t the ship  
should proceed to L e ith  and to London  and  
there load  cargo to be shipped by the cha r
terers ; a/nd th a t a stevedore should be “  ap
p o in ted  by the charterers in  London  on ly, but 
employed and p a id  f o r  by owners.”

Cargo was loaded a t L e ith  by the charterers, no 
in fo rm a tio n  as to the London cargo being then 
asked f o r  by the cap ta in . On the voyage to 
London , ow ing to bad weather, some o f  the cargo 
was damaged and some was sh ifted. A f te r  the 
a r r iv a l o f  the vessel a t London  i t  was necessa/ry 
to land  the damaged cargo to be re-ccmditioned, 
and to re-stow the cargo w h ich  had shifted. I t  
also became necessary to s h if t  some o f  the cargo 
to enable the London  cargo to be p ro p e r ly  stowed. 
O w ing to these m atters, and  to some delay on 
the p a r t  o f  the stevedore who had been appointed  
u n d e r the terms o f  the ch a rte r-p a rty , three days 
more than  those a llowed by the c h a rte r-p a rty  
were occupied in  load ing  a t London.

H e ld  (a llo w in g  the appeal), th a t the stevedore was 
the servant o f  the owners, and th a t the charterers  
were n o t liab le  f o r  dem urrage a r is in g  e ither 
f ro m  h is delay or f ro m  the necessity o f  m oving  
the cargo ; and th a t the charterers were no t liab le  
f o r  any o f  the expenses o f  m oving the cargo 
because they were e ithe r expenses o f  stowage or 
o f w ork done f o r  the benefit o f  the cargo w ith o u t  
the a u th o r ity  o f  the charterers.

T h is  was an application by the defendants fo r 
judgment or fo r a new tr ia l upon appeal from  the

(a) Reported by J. H. W illia m s , Esq., Barrister-at-Law.
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ve rd ic t and ju dg m en t a t the t r ia l before G rantham , 
J ., and a ju ry  .

The p la in tiffs , who were the  owners o f the 
steam ship D albea ttie , sued the defendants, who 
were the cha rte rers o f the ship, to  recover a sum 
o f 601. fo r three days’ dem urrage, and also a sum 
o f 281. 8s. 4d. fo r expenses in cu rred  in  s h iftin g  
some o f the  cargo.

B y  a cha rte r-p a rty  i t  was agreed between the 
p la in tiffs  and the  defendants th a t tlie  steam ship 
D albea ttie  should proceed to  a load ing b e rth  in  
L e ith  and V ic to ria  Docks, London, and there load, 
and being loaded should proceed to  five  o f ce rta in  
named po rts. The cha rte r-p a rty  provided as 
fo llow s :

Stevedore to be appointed by the charterers in London 
only, but employed and paid for by owners at current 
rate. The cargo to be taken to and from alongside the 
ship at merchant’s risk and expense, but to be taken on 
board and discharged by the owners and at their ex
pense. Ten clear working days are to be allowed the 
said charterers (if .the ship is not sooner despatched) 
for loading, the day of departure not counting ; and ali 
working days on demurrage over and above the said 
laying days in port of loading to be paid for at the rate 
of 20i. per working day. Lay days to commence on 
the steamer being placed at the charterers’ disposal, 
w ith clean swept holds and with steam cranes and all 
other appliances ready for work, notice of which to 
be given to the charterers in writing. The charterers’ 
liab ility  on this charter to cease when the cargo is 
shipped, except for freight due from charterers and 
any demurrage in loading, the owner having an abso
lute lien on the cargo for average and demurrage in 
discharging.

The charterers, as the owners knew, were 
p u ttin g  up the ship as a general ship. The char
te rers shipped some cargo a t L e ith , the load ing 
there occupying three w o rk ing  days. The capta in  
d id  n o t then make any in qu irie s  o f the charterers 
as to  the  cargo to  be loaded a t London.

The ship then  proceeded to  London, and on the 
voyage encountered bad weather. She a rrived  in  
the  V ic to ria  D ocks, London, on the 18th M arch, 
before 7 a.m ., and the  cap ta in  then gave the 
charterers notice th a t the ship was ready to  load. 
U pon ta k in g  o ff the hatches, i t  was found  th a t, 
ow ing to  the  bad weather, p a rt o f the cargo had 
sh ifte d  and p a rt had been damaged. The captain 
had a survey made, and i t  was found  to  be neces
sary to  land  p a rt o f the  cargo to  be re-conditioned, 
and to  re-stow  some o f the cargo w h ich had 
sh ifted . I t  also became necessary to  s h ift some 
o f the cargo in  order to  enable the  London cargo 
to  be p ro pe rly  stowed.

The charterers had a t a ll tim es su ffic ien t cargo 
alongside the ship to  be loaded. O w ing to  the 
necessity o f m oving and re-stow ing p a rt o f the  
cargo, and ow ing to  some delay on the  p a rt o f the 
stevedore, who had been appointed under the 
term s o f the cha rte r-pa rty , the load ing  was no t 
com pleted u n til the  31st M arch.

The owners then b rough t th is  action  to  recover 
the  sum o f 607. fo r th ree days’ dem urrage in  
London, and also the sum o f 287. 8s. Id . fo r 
expenses in  s h iftin g  o r rem oving p a rt o f the cargo 
a t London.

A t the t r ia l the ju ry  found, in  answer to  specific 
questions le ft to  them , th a t (1) the ship was 
p ro pe rly  loaded a t L e ith  as fa r as the  stowage o f 
the  ship was concerned irrespective  o f convenience 
fo r load ing o ther cargo a t London ; (2) the  captain 
was ju s tifie d  in  load ing  her a t L e ith  as he d id  w ith  
the  in fo rm a tio n  as to  London cargo w h ich  he 
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possessed o r cou ld have obtained, lo o k in g  to  the  
proper tr im  o f the  vessel fo r  her voyage to  
L o n d o n ; (3) the  way in  w h ich  th e  ship was loaded 
a t L e ith , irrespective  o f the s h iftin g  o f the  cargo 
in  the  storm , d id  n o t increase to  any appreciable 
exten t the tim e  occupied in  load ing  a t London so as 
to  increase the  num ber o f days fo r w h ich dem ur
rage cou ld be cha rged ; (4) the load ing  in  London 
was n o t delayed th ro u g h  the s h iftin g  o f cargo in  
the storm  ; (5) h a lf a day was a reasonable tim e  fo r 
the stevedore in  w h ich to  have unloaded and re 
loaded L e ith  cargo th a t had sh ifte d  in  the  s to rm ; 
(6) lo o k in g  a t the  various po rts  fo r  w h ich  the 
cargo in- London was to  be consigned, the capta in  
could n o t have loaded th e  cargo a t L e ith  in  such 
a way as to  avoid un loading, in  London, the whole 
o r a considerable p o rtio n  o f the  cargo th a t was 
p u t in  Nos. 1 and 3 holds a t L e ith , irrespective  o f 
its  having go t sh ifte d  th ro u g h  the  storm  ; (7) the 
shipowner d id  n o t by any act o r d e fa u lt prevent 
the  cha rte re r fro m  load ing  the  sh ip w ith in  the 
s tip u la te d  la y  days; (8) the cap ta in  was n o t 
ne g lige n t in  stow ing the  cargo a t L e ith .

U pon fu rth e r consideration the  learned judge 
ordered ju dg m en t to  be entered upon the find in gs 
fo r the p la in tiffs  fo r 887. 8s. 4d.

The defendants app lied  fo r ju dg m en t o r fo r a 
new tr ia l.

Cohen, Q.O., Newsom, and Lech  fo r  the  appel
lants.-—The delay in  load ing  a t London arose 
fro m  the  necessity o f s h iftin g  the  cargo, and fro m  
the delay on the p a rt o f the  stevedore. The 
stevedore was, according to  the  term s o f the  
cha rte r-pa rty , the  servant o f the  owners, and the 
charterers cannot he charged w ith  any dem urrage 
on account o f th a t delay. I t  was p a rt o f the  d u ty  
o f th e  owners to  move and re-stow  the  cargo 
w hich had been damaged and sh ifte d  on the  
voyage fro m  L e ith , and the charterers are n o t 
lia b le  fo r any delay a ris in g  th e re fro m :

Notara v. Henderson, 1 Asp. Mar. Law Cas. 278 ; 
26 L. T. Eep. N. S. 412 ; L. Eep. 7 Q. B. Div. 225 ;

Hingston v. Wendt, 34 L. T. Eep. N. S. 181; 
3 Asp. Mar. Law Cas. 126 ; 1 Q. B. Div. 367 ;

Burton v. English, 5 Asp. Mar. Law Cas. 187; 49 
L. T. Eep. N. S. 768; 12 Q. B. Div. 218. 

T re a tin g  the  charterers as the owners o f the goods, 
the  cap ta in  was n o t th e ir agent to  in c u r the  ex
penses o f un load ing and re-stow ing ; he was no t 
th e ir agent o f necessity, because th is  occurred a t 
London, where the  charterers cou ld have been 
consulted.

W ittes C h it ty  fo r the  respondents-— There is  an 
absolute o b lig a tio n  upon the  charterers to  load 
w ith in  the  s tip u la te d  tim e , and i t  was fo r them  to  
show th a t the  tim e  was exceeded ow ing to  the 
d e fa u lt o f the  shipow ners:

Budgett v. Binnington, 6 Asp. Mar. Law Cas. 592; 
63 L. T. Eep. N. S. 493 ; 25 Q. B. D iv. 320.

The stevedore was n o t the  servant o f the  sh ip 
owners, b u t was the servant o f the  charterers, 
and the y are responsible fo r  any delay caused by 
h is neg ligence:

Blaekie v. Stembridge, 6 C. B. N. S. 894.
The expenses cla im ed are the expenses o f s h iftin g  
the  L e ith  cargo to  enable the London cargo to  be 
p ro pe rly  stowed, w h ich  w ould n o t have been neces
sary i f  the  charterers had given the  captain su ffi
c ie n t in fo rm a tio n  a t L e ith  as to  the na tu re  and 
destina tion  o f the  London cargo.

Cohen, Q.C. was n o t called upon to  rep ly.
2 N
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L o rd  E s h e r , M .R .—- In  th is  case the  sh ip
owners b ro ug h t an action  against the  charterers 
to  recover ce rta in  expenses, and also fo r three 
days’ dem urrage in  London, and the  question is 
w hether the re  was any case upon w hich the 
judge  cou ld p rope rly  ho ld  th a t the  shipowners 
were e n title d  to  recover e ith e r sum. The action 
is  one between the  shipowners and the  charterers, 
and the  rig h ts  o f those tw o  pa rties m ust be 
determ ined by  the  cha rte r-pa rty , and the  case 
m ust be considered ju s t as i f  no b ills  o f la d in g  
had been given a t a ll. N ow  the  cha rte r-p a rty  
provides th a t the  sh ip “  sh a ll w ith  a ll convenient 
speed proceed to  a load ing  b e rth  in  L e ith  and 
V ic to ria  Docks, London . . . and there  load
such la w fu l m erchandise as the  charterers m ay 
th in k  proper to  ship as w ill go down hatchways 
and stow, n o t exceeding 1500 tons w e igh t 
and being so loaded sha ll th e re w ith  proceed to  
. . . and de live r the  same as custom ary as
fa s t as steam er can de live r, rem a in ing  always 
a flo a t.”  There is  the  o b lig a tio n  o f the  shipowner, 
v iz ., to  place the  ship a t th e  disposal o f the 
charterers a t tw o d iffe re n t places to  be there 
loaded. W h a t is  the  o b lig a tio n  created by the 
agreem ent “  to  be loaded ? ”  Load ing  is  a jo in t 
ac t o f the  shipper o r cha rte re r and o f th e  sh ip
owner ; ne ithe r o f them  is  to  do i t  alone, b u t i t  is  
to  be the  jo in t act o f both. W h a t is  the  ob liga 
tio n  on each o f them  in  th a t m a tte r ? Each is 
to  do his own p a rt o f the  w ork, and to  do w hat
ever is  reasonable to  enable the  o th e r to  do his pa rt. 
T h is  pu ts  upon the  shipper th e  o b lig a tio n  o f 
b rin g in g  the  cargo alongside the  ship, and o f 
do ing a ce rta in  p a rt o f the load ing , W h a t is 
th a t p a rt o f the  load ing  ? B y  un ive rsa l p ractice  
the  shipper has to  b rin g  the  cargo alongside so 
as to  enable the  shipowner to  load the  ship w ith in  
th e  tim e  s tip u la te d  by the  ch a rte r-p a rty , and to  
l i f t  th a t cargo to  the  ra il o f the ship. I t  is  then 
th e  d u ty  o f the  shipowner to  be ready to  take 
such cargo on board and to  stow  i t  in  the  vessel. 
The stowage o f the cargo is  the sole act o f the 
shipowner. W h a t is  a reasonable course of 
action  fo r  bo th  pa rties P The shipper has a ll the 
la y  days w ith in  w h ich to  b rin g  h is cargo to  the 
ship, and, i f  he d id  n o t ac t reasonably, he m ig h t 
b rin g  i t  a ll upon the la s t o f those days; to  do so 
w ou ld  be unreasonable; he m ust act reasonably 
and b rin g  the  cargo alongside in  su ffic ien t tim e 
to  enable the shipowner to  do h is  p a rt w ith in  
the  la y  days. The shipow ner m ust receive 
and stow  the  cargo reasonably as i t  is  b rough t 
alongside. N ow  the shipowner, i f  no stevedore 
is  to  be em ployed by  the  te rm s o f the con
tra c t, m ay em ploy a stevedore o r n o t as he 
chooses; he m ay load the  sh ip by h is  own 
officers, w ith o u t the assistance o f a stevedore, and 
stow  the  cargo in  th a t w a y ; i f  the re  is  no ob liga 
tio n  upon the  shipper to  em ploy a stevedore, the 
cap ta in  m ay, i f  he chooses, em ploy one, and, i f  he 
does, the  Btevedore is  h is  servant, and he is  liab le  
fo r  a ll h is  w ro n g fu l acts o r conduct. V e ry  o ften  
the  ch a rte r-p a rty  conta ins a s tip u la tio n  as to  the 
em ploym ent o f a stevedore. Som etim es i t  is 
s tip u la te d  th a t the  cha rte re r is  to  em ploy and pay 
a stevedore, and i f  he is to  em ploy a stevedore to  
stow  th e  cargo, then he is  lia b le  fo r  the  conse
quences o f bad stowage. There is  also another 
w ay in  w h ich the  arrangem ent is  made. The 
cha rte re r m ay desire to  have good stowage, b u t 
y e t n o t to  be under any o b lig a tio n  fo r the

stevedore’s actions ; the  cha rte re r makes a con tract 
w ith  the shipowner o r cap ta in  th a t the  shipowner 
o r cap ta in  sh a ll em ploy a stevedore, to  be 
appointed o r nom inated by the  charte rer. In  
such a case the  shipper nom inates a good 
stevedore, and then leaves h im  to  be the  servant 
o f the shipowner, ju s t as i f  he had been nom inated 
by  the  shipowner. W hat, then, does th is  con tract 
say upon th a t m a tte r P I t  says : “  Stevedore to  
be appointed by the  charterers in  London only, 
b u t em ployed and pa id  fo r  by  owners.”  A t 
L e ith , the re fore, th is  m a tte r was le ft under the 
o rd in a ry  ru le  ; b u t in  London the  stevedore was 
to  be appointed by the charterers b u t em ployed 
and pa id  fo r by the owners. Now, i f  the  stevedore 
was to  be appointed by  the  charterers and to  be 

aid by the  shipowner, then  the  stevedore would 
e the  servant o f the charterers ; b u t I  have no 

doubt th a t the  words “  em ployed and pa id  fo r by 
owners ”  were p u t in to  th is  con tract fo r  the  very 
purpose o f p ro v id in g  th a t the  stevedore was to  be 
deemed to  be the  servant o f the shipowner. In  
th is  case, the re fore, the  stevedore who was to  be 
appo inted was to  be the  servant o f the  shipowner, 
b u t was to  be nom inated o r appo inted by the 
charterers. T h is, then, is  a cha rte r-p a rty  in  a 
fo rm  w hich provides th a t the stevedore is  to  be the 
servant o f the shipowner. Then comes a clause 
w h ich provides as fo llow s : “  The cargo to  be 
taken to  and fro m  alongside the ship a t m erchant’s 
ris k  and expense, b u t to  be taken on board and 
discharged by the  owners.”  T h a t imposes an 
o b lig a tio n  w h ich w ould ex is t w ith o u t any such 
clause. In  th is  case the  ob liga tions o f the tw o 
pa rties are, th a t the cargo is  to  be taken to  the 
sh ip and lifte d  to  the sh ip ’s ra il by the  charterers, 
and is  then to  be taken on board by the  shipowner 
and then stowed by the  shipowner when taken on 
board. N ow  there was th is  p e c u lia rity  about the 
cargo, th a t there were tw o po rts  o f load ing  ; and 
the  ship was to  be loaded in  th is  way a t each o f 
those p o rts ; the  jo in t ac t o f load ing  was to  be 
done a t each p o rt; each p a rty  was bound to  
do th a t w hich m ig h t be reasonable a t each 
p o rt ; and each p a rty  was bound to  give reason
able in fo rm a tio n  to  the  o ther i f  so requested. 
I f  the cap ta in  had, a t L e ith , asked fo r in fo rm a
tio n  fro m  the charterers as to  the cargo to  be 
loaded a t London, and the charterers could have 
given such in fo rm a tio n  b u t d id  n o t do so, th a t 
w ould have been unreasonable conduct on then- 

a rt, and the shipowners could, a t a ll events, 
ave recovered damages in  an action  against the 

charterers. The shipowner, however, knew th a t 
cargo was to  be loaded a t London, and he knew 
p re tty  w e ll w hat th a t cargo w ould be, and i t  was 
h is d u ty  to  leave the ship in  such a con d ition  th a t 
the London cargo could be p u t on board a t 
London, and fo r th a t purpose to  ask fo r in fo rm a 
tio n  from  the  charterers i f  he wanted any. I f  he 
d id  n o t ask fo r any in fo rm a tio n  he took the risk . 
H e m ig h t have asked fo r such in fo rm a tio n , and 
was e n title d  to  get it ,  i f  the o ther p a rty  could 
reasonably give it .  He d id  n o t ask, and therefore 
took the  ris k . W hen the  ship came to  London, 
he found ou t w hat the London cargo consisted 
o f, and he had to  arrange to  take i t  on board, 
and fo r  th a t purpose to  re-arrange the  L e ith  
cargo. T h a t is  a ll a m a tte r o f stowage. The 
shipowner solely had undertaken th a t m atter. 
He was to  stow the cargo because the stevedore 
was h is  servant. I f  the charterers had cargo
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ready, and the  shipowner was ob liged to  move 
the  cargo, w h ich was already on board, m  order 
to  stow th e  London cargo, th a t cannot impose 
any o b lig a tio n  on the  charterers. I t  by so 
m oving the cargo the  shipowner was n o t ready 
to  take on board the London cargo so as to  do i t  
w ith in  the la y  days, th a t d iffic u lty  arose fro m  
the o b lig a tio n  w hich la y  upon him , and w hich lie  
fa ile d  in  fu lfillin g . I f  the shipowner faded m 
fu lf illin g  h is p a rt, b u t the charterers had caigo 
ready to  be taken on board, the shipowner cannot 
charge the charterers fo r dem urrage. A ll the 
delay was the delay o f the shipowner, and the 
delay o f the ship was his m isfo rtune  There is 
ve ry strong  evidence in  th is  case th a t the  steve
dore a t London took a longer tim e  tha n  was 
necessary to  do h is  w ork m  London, and the 
ju ry  have in  fa c t so found. I t  is  im possib le fo r 
the shipowner to  charge the charte rers fo r  th a t. 
I t  is  said th a t the charterers d id  n o t pe rfo rm  
th e ir p a rt o f the  load ing , and they had n o t cargo 
ready to  be taken on board, and th a t the  steve
dore was delayed by th a t fa c t. T h a t p o in t was 
raised a t the tr ia l, and the  evidence showed 
conclusively th a t the re  was always cargo ready 
to  be taken on board, and the case m ust, the re
fore, be dea lt w ith  on the assum ption th a t there 
was’ always su ffic ien t cargo alongside th e  vessel. 
I t  is  clear th a t the re  was d e fa u lt on the  p a rt o f 
the stevedore a t London, and i t  is  beyond doubt 
th a t he was the  stevedore o f th e  shipowner. 
The cla im  fo r dem urrage, the re fore, cannot he 
sustained.

A s to  the  c la im  fo r expenses, i f  the y were 
the expenses in cu rred  in  ta k in g  o u t the damaged 
cargo, there w ould have been a curious ques
tio n  raised. I f  th a t had been done in  a case 
o f necessity, the  cesser clause w ould have had 
no th in g  to  do w ith 'it .  I f  n o t done in  a case o f 
necessity, the  cap ta in  vou ld  n o t be the  agent 
o f the  shippers unless he had consulted them  
and obtained th e ir a u th o rity . In  th is  case, i f  
the charterers are trea ted  as be ing the  shippers, 
the  cap ta in  could n o t be th e ir agent o f necessity 
a t London, because they were a t London, and 
could be consulted. The cap ta in  could have to ld  
them  th a t th e ir goods were damaged, and have 
asked them  to  consider w hat ough t to  be done. 
The cap ta in  was no t, there fore, th e ir agent here, 
and they cannot be charged w ith  those expenses. 
I f  these expenses were the expenses o f m oving 
the cargo to  m ake room  fo r the London cargo, 
then the y were expenses o f stowage, and the 
charterers cannot be charged w ith  them . The 
p la in tiffs  had no cause o f action  on e ith e r cla im , 
and the  learned judge a t the  t r ia l ough t to  have 
d irected the  ju ry  to  fin d  a ve rd ic t fo r the  defen
dants. T h is  appeal m ust be allow ed, and ju d g 
m ent entered fo r the  defendants.

HIGH COURT OF JUSTICE.

L o p e s , L .J .— I  am o f the  same op in ion , and 
have n o th in g  to  add to  the exhaustive ju dgm ent 
o f the M aster o f the  R o lls , w ith  w h ich 1 e n tire ly
agree.

K a y , L .J . c o n c u rre d .

A ppea l a llo w e d ; ju d g m e n t f o r  the defendants.

S o lic ito rs  fo r  the appellants, Lowless and Co. 
S o lic ito rs  fo r  the  respondent, B o tte re ll and 

Roche.

Q U E E N ’S- B E N C H  D IV IS IO N .
T hu rsday , Jan . 12, 1893.

(B efore D a y  and C o l l in s , J J .)
W i l s o n , S o n , a n d  C o . v . K i l l i c k  a n d

O TH E R S , (a)
P rac tice— A d d in g  p a rtie s — O rder X V I . ,  r r .  11, 48 

— J o in t con trac t —  C h a rte r-p a rty  —  N o n -jo ind e r  
o f a defendant re s id ing  ou t o f  the ju r is d ic t io n .

A  defendant cannot c la im , as a m a tte r o f r ig h t ,  to 
have h is  jo in t  con trac to r added  as a co-defendant 
under O rde r X V I . ,  r .  11, when the jo in t  con
tra c to r  is  a fo re ig n e r re s id in g  ou t o f  th e ju r is d ic -

P ille y  v. R obinson (58 L .  T. Rep. N . S. 110 ;
20 Q. B . D iv . 155) o n ly  applies to cases where, 
under the o ld  p ra c tice  before the Ju d ica tu re  
Acts, a  p le a  in  abatem ent could have been p u t  
fo rw a rd , and th a t cou ld  no t be done i f  the jo in t  
contrac to r whose non -jo in d e r was com pla ined o f  
was a fo re ig n e r re s id in g  out o f  the ju r is d ic t io n .

T h i s  was an appeal fro m  a decision o f W rig h t, J. 
in  cham bers o rdering  the  p la in tiffs  to  jo in  as co
defendant, M . B u rg h a rt B e rn ie r, o f A n tw e rp , a 
fo re igne r res id in g  o u t o f the ju ris d ic tio n .

The p la in tiffs  were shipbrokers a t Santos in  
B ra z il, and had disbursed a ship owned by the 
defendants and chartered by M . B e rn ie r. To 
secure th e ir expenses the  p la in tiff, on the  10th 
M ay 1892, took a guarantee to  be perform ed in  
London, entered in to  by  bo th  the  owners and the 
cha rte re r up to  2600L, and a fu rth e r sole guarantee 
by the  owners fo r whatever should become due 
over th a t am ount. O rig in a lly  the w r it waB issued 
fo r 21901; subsequently a second w r it was issued 
fo r 344Z. B o th  actions were b rough t against the 
defendants, the owners, on ly. They were a fte r- 
wards consolidated, and proceedings were then  
taken under O rder X V I., and the  defendants 
pa id  in to  co u rt 16171, and were granted leave to  
defend. , , , ,

O n the  10th Dec. the  defendants took o u t a 
summons, under O rder X V I., r. 11, to  have
M . B e rn ie r, the  cha rte re r and th e ir jo in t con
tra c to r on the  guarantee, added as a defendant, 
and th e ir statem ent o f defence was de livered on 
the  12th Dec. The m aster re fe rre d  the  p o in t to  
the  learned judge, who w ith  g reat reluctance 
decided th a t he was bound to  m ake the  order 
asked fo r on the  a u th o rity  o f P il le y  v. R obinson  
(58 L . T . Rep. N . S. 110; 20 Q. B . D iv . 155), w h ich 
gave a defendant an absolute r ig h t to  have his 
co -contractor jo ine d  w ith  h im .

O n the  face o f the  order i t  was stated th a t i t  
was made on th e  a u th o rity  o f th a t case, and the 
judge  refused to  g ra n t a stay o r to  a llow  the 
defendants th e  costs o f th e ir summons.

The p la in tiffs  thereupon appealed to  the  
D iv is io n a l C ourt.

B y  ru le  11 o f O rder X V I .  i t  is provided th a t 
No oause or matter shall be defeated by reason of the 

misjoinder or non-joinder of parties, and the court may 
in  every cause or matter deal w ith the matter in contro
versy so far as regards the rights and interests of the 
parties actually before it .  The court or a judge may, at 
any stage of the proceedings, either upon or without 
the application of either party, and on such terms as 
may appear to the court or a judge to be just, order

(a) Reported by H bnby Leigh, Esq., Barriater-at-Law.
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that the names of any parties improperly joined, 
whether as plaintiffs or as defendants, be struck out, 
and that the names of any parties, whether plaintiffs 
or defendants, who ought to have been joined, or whose 
presence before the court may be necessary in order to 
enable the court effectually and completely to adjudicate 
upon and settle all the questions involved in the cause 
or matter, be added . . .”

B y  ru le  48 o f the  same O rder,
Where a defendant claims to be entitled to contribu

tion or indemnity over against any person not a party 
to the action, he may, by leave of the court or a judge, 
issue a notice (hereinafter called the th ird  party notice! 
to that effect . . . the notice shall be served within 
the time limited for delivering his defence . . . and
therewith shall be served a copy of the statement of 
claim, or i f  there be no statement of claim, then a copy 
of the w r it of summons in the action.

B y  ru le  20 o f O rder X X I.,
No plea or defence shall be pleaded in abatement.
B y  3 & 4 W ill. 4, c. 42, s. 8, i t  was enacted,
That no plea in abatement for the nonjoinder of any 

person as a co-defendant shall be allowed in any court of 
common law, unless i t  shall be stated in such plea that 
such person is resident within the jurisdiction of the 
court, and unless the place of residence of such person 
shall be stated with convenient oertainty in an affidavit 
verifying suoh plea.

B o yd  (S im ey  w ith  h im ) fo r  the appe llants.—  
T h is  order ough t n o t to  have been made. I t  was 
made on the a u th o rity  o f P il le y  v. Robinson  (58 
L . T . Rep. X . S. 110 ; 20 Q. B . D iv . 155), w hich 
has no ap p lica tio n  to  the  present case. T h a t case 
o n ly  decided th a t such an order should be made 
where under the o ld  practice, before the Jud ica tu re  
A cts, a plea in  abatem ent cou ld have been p u t 
fo rw a rd . H ere no such plea could have been 
pleaded, because the  proposed co-defendant is  a 
fo re ign e r resident o u t o f the  ju ris d ic tio n , and 
there fore P il le y  v. R obinson  (u b i sup.), and the 
d ic tum  o f L o rd  C airns in  K e n d a ll v. H a m ilto n  
(41 L . T . Rep. N . S. 418; 4 A pp . Cas. 504), on 
w h ich P il le y  v. R obinson  (u b i sup.) was decided, 
are in  m y favour. B y  p u ttin g  in  h is defence on 
the  12th Dec. th e  defendant incapacita ted h im se lf 
fro m  re ly in g  on a d ila to ry  plea, and had he been 
under the  o ld  p ractice  before the  Jud ica tu re  A cts, 
he cou ld no longer have pleaded in  abatem ent. 
The fo rm  o f “  P lea o f the  non -jo inde r o f a con
tra c to r as defendant,”  g iven in  B u lle n  and 
Leake’s Precedents o f P lead ing, contains the 
a lleg a tio n  “  T h a t the  alleged prom ise, i f  any, was 
made [o r debt, i f  any, was con tracted] by the 
defendant jo in tly  w ith  G. H ., who is  s t ill liv in g , 
and who, a t the commencement o f the su it, was, 
and s t ill is, resident w ith in  the ju ris d ic tio n  o f th is  
cou rt, and n o t by  the  defendant alone . . .”
The o n ly  question is one o f rig h t, on w hich ground 
alone i t  was decided by W rig h t, J. in  favou r o f 
the de fendan t; h is decision shows th a t h is 
d iscre tion , had he fe lt  h im se lf free  to  exercise it ,  
w ould have been exercised aga inst m aking the 
order.

C arver fo r the  respondent.— K e n d a ll v. H a m il
ton  (u b i sup.) m ust n o t be construed so na rrow ly. 
L o rd  C a irns d id  n o t mean to  confine i t  to  the 
s tr ic t ru les o f plea in  abatem ent. E very co-debtor 
has a r ig h t to  have the o th e r co-debtors sued w ith  
h im — a ll the learned Lo rds are very clear upon 
th a t— i t  is an absolute r ig h t fo rm e rly  enforced by 
plea in  abatem ent, now by order, under O rder 
X V I., r . 11. The fa c t o f residence outside the 
ju ris d ic tio n  d id  n o t fo rm e rly  a ffect a plea in  abate
m ent. The p o in t was decided in  Sheppard  v.

B a il l ie  (6 Term  Rep. 327), in  w hich, to  a plea in  
abatem ent by the  defendant, th a t the  prom ises 
m entioned in  the  declaration were made by him  
and others jo in tly , and no t by h im  on ly  (the others 
being s t ill a live), there was a re p lica tio n  th a t the 
proposed co-defendants were, a t the  commence
m ent o f the su it, and s t ill continued in  Scotland, 
and had n o t any goods, lands, o r o ther p rope rty  
in  E ng land, o r w ith in  the ju ris d ic tio n  o f the court. 
I t  was there held th a t the re p lica tio n  was bad, 
th a t a ll m ust be jo ined, and th a t the  p la in tiff 
m ust proceed to  ou tlaw ry  against those who were 
ou t o f the  coun try. In  the present case, therefore, 
had i t  been under the  o ld  practice , before ,3 & 4 
W ill. 4, c. 42, s. 8, a plea in  abatem ent could have 
been pleaded, no tw iths tan d ing  the proposed 
p a rty ’s residence ou t o f the  ju r is d ic tio n ; and th is  
case is  there fore w ith in  P il le y  v. Robinson {u b i 
sup.) and K e n d a ll v. H a m ilto n  (u b i sup.), and the 
p la in tiff is  e n title d  to  the  order asked fo r as a 
m atte r o f rig h t. The ob ject o f the plea in  abate
m ent was to  make the p la in tiff give a b e tte r w rit. 
[D a y , J .— A  be tte r w r it means a w r it against a ll 
persons lia b le  and ava ilable to  the process o f the 
c o u rt.] I t  was he ld otherw ise in  S heppard  v. 
B a il l ie  (u b i sup.), before the passing o f 3 & 4 
W ill. 4, c. 42 ; the  on ly  th in g  th a t could get r id  o f 
the r ig h t w ould be to  show th a t M . B e rn ie r 
could no t be sued. [C o llin s , J .— H e cannot be 
sued as a m a tte r o f r ig h t.] H e is  a w ell-know n 
trade r, and there is  no doubt he could be sued 
here, and th a t the  co u rt w ould so exercise its  d is
cre tion . W e have pa id  m any o f the  charges, the 
rest fo r ligh te rage , &c., are m ore p ro pe rly  due 
from  B ern ie r. [D a y , J .— Y ou are lia b le  on you r 
guarantee, and you r rem edy is  in d e m n ity .] I  
c la im  repaym ent from  h im . [D a y , J .— Then 
you r rem edy is  under O rder X V I., r. 48.] T h a t 
was argued in  P il le y  v. Robinson {u b i sup.), and 
was decided otherw ise.

P ick fo rd , fo r o ther o f the defendants, concurred 
in  these argum ents.

D a y , J .— T h is  appeal m ust be allowed, and the 
order m ust be set aside. The fo rm  o f the order 
shows th a t the  judge  in  m aking i t  acted sole ly on 
the  a u th o rity  o f the  case o f P il le y  v. Robinson, 
and, in  fa c t, i t  is  so stated specifica lly  in  the 
order its e lf. I  am o f op in ion , however, th a t 
the case is  n o t w ith in  P il le y  v. Robinson  a t 
a ll. I  do n o t w ish to  be taken as th ro w in g  any 
doubt whatever on th a t decision, o r re fle c tin g  on 
i t  in  any w a y; I  desire to  express m y e n tire  con
currence w ith  the  learned judges who decided th a t 
case; b u t i t  is  n o t applicab le to  th is  case. P il le y  
v. R obinson  m ere ly decided th a t where, under the 
o ld  p ractice  p rio r to  the Jud ica tu re  A cts, there 
m ig h t have been a plea in  abatem ent, there ought 
now to  be proceedings under O rder X Y I. In  the 
present case, had i t  been under the  o ld  practice, 
no such plea cou ld have been p u t fo rw ard . The 
defendant seeks to  have added, as h is  co-defendant 
on the  record, the name o f a person resid ing  
abroad, ou t o f the ju ris d ic tio n , who was a jo in t 
con tra cto r w ith  h im  in  the con tra ct on w h ich the 
p la in tiff is  s u in g ; and before W rig h t, J . i t  was 
argued th a t the defendant was e n title d  to  com pel 
the p la in tiff to  sue th is  person whom  he d id  no t 
w ish to  sue, and could n o t sue. A ll th a t P il le y  v. 
Robinson  and K e n d a ll v. H a m ilto n , on w hich 
i t  was based, decided was, th a t where a plea in  
abatem ent could fo rm e rly  have been pleaded
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O rder X V I. should apply. B u t i t  ce rta in ly  is  
Pot a m a tte r o f r ig h t in  such a case as th is , where 
the proposed p a rty  is ou t o f the ju ris d ic tio n , and 
where the defendant the re fore could n o t have 
pleaded in  abatem ent. The n ile  also confers 
large d iscre tionary powers to  add parties, b u t o t 
these i t  is n o t here sought to  take advantage. W e 
are no t asked to  decide th is  question on d iscre tion , 
b u t as a m a tte r o f rig h t. I t  m ay be also th a t the 
defendant has a r ig h t to  in de m n ity  m  w hich case 
he m ig h t apply under ru le  48. In  m y op in ion  
th is  order, w hich was made by W rig h t, J , w ith  
great reluctance, m ust be set aside.

Co llin s  J .— I  am o f the  same op in ion. So 
fa r as the d iscre tion  o f the learned judge was 
exercised, i t  was exercised against the  proposed 
a d d itio n ; b u t the  question was decided as one 
o f rig h t, on the ground th a t the p la in tiff 
was concluded by PiU ey  v. Robinson. Is  the 
defendant e n title d  to  add h is  co-contractor 
against the w ill o f the  p la in tiff?  I t  he shows 
th a t under the circum stances o f the  ease, he could 
have p u t fo rw a rd  a plea in  abatem ent under the 
o ld  practice  before the  Jud ica tu re  A cts, he is so 
e n title d . B u t i t  is obvious th a t he was n o t here
to fo re  e n title d  to  plead in  abatem ent i f  Ins co
con tracto r never resided in  E ng land  : ne ithe r, 
there fore, is  he now e n title d  as a m a tte r o f lig h t 
to  have h im  added as a co-defendant. P il le y  v 
R obinson  does n o t touch the p o in t a t a ll. I f  
the defendant fa ils  in  h is  con ten tion  o f rig h t, the 
p o in t m ust be decided as a m a tte r o f d iscre tion , 
w hich in  th is  case has already been exercised 
against the  defendant. A ppea l allowed.

S o lic ito rs  fo r  the p la in tiff, Ing ledew , Ince , and

S o lic ito rs  fo r the defendant, P r itc h a rd , E ng le- 
jie ld , and Co.

M a y  3, 4, and  30, 1892.

f ro m  being a “ clean re c e ip t ’ ' o r a  “ m ate ’s 
rece ip t,”  an d  A . thereupon demanded e ithe r a 
“  clean rece ip t ”  by the om ission o f  the words  
“  o ld  casks ”  or a re -de live ry  o f  the goods. 1 he 
defendants refused to give a clean rece ip t o r re 
de live r the goods, as they had  been overstowed, 
and  N . and  Co. refused to accept the rece ip t or 
p a y  f o r  the o il. As a fa c t  the casks weie vti 
every w ay e n tit le d  to a clean receipt. I n  an  
ac tion  b rought by A .. as owner o f  the goods, as 
fo r a conversion o f  the goods by the defen
dants : . ,

H e ld , tha t, on the de live ry  and  acceptance o f the 
goods on the terms th a t “ no goods should be 
received on board unless a clean receipt. were 
g iven,”  there was a complete con trac t o f  ba ilm en t 
between A . and  the defendants, and  a d u ty  arose 
on the p a r t  o f  the defendants to give A . a clean  
rece ip t before they stowed the goods on board, and, 
as they had no t done so, A . had a r ig h t  to dem and  
re -d e live ry  o f  the goods, and  on the re fu s a l by 
the defendants to re -de live r they had been 
g u ilty  'o f  a conversion, f o r  w h ich  they were 
lia b le  to A . to the extent o f  the loss in c u rre d  
by h im .

A ction  trie d  on the 3 rd  and 4 th  M ay before 
W ills , J . w ith o u t a ju ry . The facts and cases 
c ited  appear fu lly  in  the  w ritte n  ju dg m en t o f the 
learned judge.

B u c k n ill.  Q.C. and Joseph W a lto n  fo r the 
p la in tiffs .

W itt ,  Q.C. and Joseph H u rs t  fo r  the  defen-

(B efore W il l s , J.)
A rmstrong an d  others v . A l l a n  B rothers , (a)
B a ilm e n t o f goods —  S h ip p in g  note —  “  C lean  

re c e ip t” — S h ip p in g  note c o n ta in in g  co n d itio n  
th a t clean rece ip t should be g iven before goods 
were received on board— S hipow ner rece iv ing  
goods w ith o u t g iv in g  clean rece ip t —  R efusa l 
by shipow ner to give clean rece ip t or re -de live r  
g o o d s — L ia b i l i t y  o f  sh ipow ner f o r  conversion.

The p la in t i f f  A . sold to the p la in t if fs  N . and Co. a 
q u a n tity  o f  linseed o il  to be de live red  a longside  
a vessel in  the Thames, and  p a id  f o r  in  cash “  in  
exchange f o r  m ate ’s rece ip t.”  N . and  Co. engaged 
w ith  the defendants, shipowners, f o r  sh ipm en t o f  
a large q u a n tity  o f linseed o i l  to M o n tre a l. A ., 
being ready  to de live r f i f t y  barre ls  o f  o il, lodged 
w ith  the defendants’ w h a rfin g e r th is  document, 
“  Received f i f t y  barre ls  linseed o il  f ro m  N . and. 
Co. N o goods to be received on board unless a 
clean rece ip t can be g iven .”  T h is  la s t clause 
was on a l l  the sh ip p in g  notes used by N . and  Co., 
an d  th is  fa c t  was know n to the defendants. 
W hen the f i f t y  barre ls o f  o i l  were brought a long- 
side the sh ip , they were received by the defen
dan ts ’ ta l ly  c lerk an d  stowed in  the ho ld  ; bu t the 
defendants gave to A . a  rece ip t co n ta in in g  the 
words “  o ld  casks,”  w h ich  p reven ted  the rece ip t

(a) Reported by W. W. Ore, Esq., Barrister-at-Law

dants. C ur. adv. v u lt .

M a y  3 0 .— The fo llo w in g  judgm ent was read by 
W il l s , J .— The p la in tiff A rm stro n g  is  an o il 

m anufacture r, and the  defendants are the owners 
o f the steam ship M ontev idean . On the 15th 
A p ril 1891 A rm strong  sold to  N ic k o ll and Go. 
100 tons o f linseed o il in  good, strong, iron-bound 
casks f it  fo r export, “  to  be delivered alongside a 
w harf o r vessel in  the  Tham es o r docks, and pa id  
fo r in  cash in  exchange fo r w h a rf o r m ate s re 
ce ip t.”  N ic k o ll and Co. on the same day engaged 
w ith  the  defendants fo r shipm ent o f 400 tons o t 
linseed o il to  M on tre a l d u rin g  the season. On 
the 6 th  June, A rm stro n g  was ready to  de live r, in  
accordance w ith  h is  con tract, f if ty  barre ls, and 
the  defendants’ steam ship M on tev idean  was ready 
to  load in  the A lb e rt D ock. A rm strong  the re 
upon lodged w ith  one A m bler, defendants 
w harfinger, a t h is  office on the quay, the fo llo w 
in g  docum ent; “  Received on board the M onte 
videan, M on trea l, ly in g  R oya l A lb e rt D ock, f if ty  
ba rre ls linseed o il fro m  H te k o ll and K n ig h t, 
South Sea House, London. (Then fo llow ed the 
brand.) N o goods to  be received on board unless 
a clean rece ip t can be given.”  The la s t clause 
was p rin te d  in  red in k , and was on a ll such ship- 
p in g  notes used by N ic k o ll and Co. They had 
been accustom ed to  ship linseed o il by  the  defen
dants’ vessels, and the defendants were aware th a t 
N ic k o ll and Co.’s notes always contained th is  
clause. The w harfinger w ith  whom  th is  note 
was lodged sent i t  in  the  usual course o f business 
to  the office o f the  defendants in  the  C ity , where 
a c le rk  in  the  fre ig h t departm ent, P nnz, p re 
pared and signed a docum ent in  the  fo llo w in g  
fo rm  • “  B ro ke r’s order. 103, Leadenhall-street, 
E  C London, June 6, 1891. To the  officer in  
charge on board steam ship M on tev idean , ly in g  in
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R oya l A lb e rt D ock, fo r M on trea l. Please re 
ceive fro m  -------, fo r account o f N ic k o ll and
K n ig h t, f if ty  barre ls o f linseed o il. K B .— These 
goods are received sub ject to  the cond itions o f the 
usual b ill o f la d in g  o r sh ipp ing  card o f the line , 
and by accepting th is  b roke r’s order, shippers 
expressly agree to  the term s thereof. N o t respon
sib le fo r the  de tention o f barges. (F o r A llan 
B ro th e rs  and Co.), C. M . P r in z .”  The m a te ria l 
cond itions on the card o f the  lin e  are, no goods 
w ill be received on board fro m  barges w ith o u t the 
b ro ke r’s order. A ll goods received sub ject to  the 
cond itions o f the  b ills  o f lad ing , m ate’s o r dock 
com pany’s receipts required in  exchange fo r b ills  
o f la d in g . The b ills  o f la d in g  begin w ith  the words, 
“  Received in  apparent good order and cond ition ,”  
and contain- no special clauses a ffec tin g  th is  case. 
The sh ipp ing note was re tu rned  by  the  defendants 
to  A m bler, accompanied by the  b roke r’s order. 
B o th  were handed in  about the  8 th  June by 
A m b le r to  A rm stro n g ’s ligh te rm a n . O n the 11th 
June A rm strong  sent a barge laden w ith  f if ty  
ba rre ls o f linseed o il alongside the  M ontevidean. 
The lig h te rm a n  lodged the tw o docum ents a t the 
office o f A m b le r, who gave in s tru c tio n s  to  the 
ta lly  c le rk  to  receive the goods on board, L in 
seed o il is always shipped in  casks seasoned by 
having  ca rried  petro leum . New  casks are u n fit 
fo r the purpose. I  fin d  as a fa c t th a t the  casks 
in  question were o f the usual character, and in  
sound cond ition , and in  every way e n title d  to  a 
clean rece ip t, and I  w h o lly  disbelieve some exceed
in g ly  flim sy  evidence to  the  con tra ry . I  also fin d  
th a t the ta lly  c le rk  could see, and d id  see before 
any cask was rem oved fro m  the barge, exactly 
w hat the  casks were, and th a t there was no d iffe r
ence between one cask and another. The ta lly  
c le rk  received the whole o f the casks, and they 
were im m ed ia te ly  stowed in  the hold. The 
lig h te rm a n , in  the usual course o f business, 
app lied  a t A m b le r’s office fo r the sh ip ’s receipt, 
and received the before-m entioned sh ipp ing  note 
o f N ic k o ll and K n ig h t, w ith  these words w ritte n  
across it ,  “  S.s. M o n te v id e a n ; received f if ty  casks, 
o ld  casks.— E . A m b le r , 11-6-91.”  The lig h te r
m an objected to  the words “  o ld  casks,”  and to ld  
th e  defendants’ w harfinger, A m b le r, as the  fa c t 
was, th a t the  casks were such as were always used 
in  the  shipm ent o f linseed o il. A m b le r, however, 
refused to  g ive any o th e r rece ip t. Such a docu
m ent, i f  in  order, w ould be a “  m ate’s rece ip t,”  
w ith in  the m eaning o f the  con tra c t between A rm 
strong  and N ic k o ll and K n ig h t. The words “  o ld  
casks,”  however, p revent i t  fro m  being a clean 
rece ip t, and i t  is conceded as a m atte r, no t o f 
construction , b u t o f m ercan tile  usage, th a t, in  the 
con tra c t o f sale, “  m ate’s rece ip t ”  means a clean 
rece ip t, and the lig h te rm a n  took the  rece ip t back 
to  A rm strong , who received i t  fro m  h im  on the 
12th. A rm strong  w ent im m ed ia te ly to  the  office 
o f the  defendants, and asked fo r a clean rece ip t 
o r fo r  a re -de live ry  o f the goods. B o th  were re 
fused. H e sent h is  lig h te rm a n  to  the  ship the 
same evening w ith  a barge, and demanded the 
re tu rn  o f the  casks. The casks were then over
stowed, and re -de live ry was refused. The defen
dants have always refused to  give a clean rece ip t 
unless A rm strong  o r N ic k o ll and K n ig h t w ould 
g ive them  an in d e m n ity  against a ll loss w hich 
m ig h t be made on account o f the  clause “  o ld  
casks.”  T h is  action  was b rough t by  A rm strong  
alone on the  13th June. O n the 23rd J u ly  the

w r it was amended by jo in in g  N ic k o ll and K n ig h t 
and Oo. as p la in tiffs . The subsequent h is to ry  o f 
the consignm ent m ay be to ld  in  a few  words. 
N ic k o ll and K n ig h t refused to  accept the m ate’s 
rece ip t, o r to  pay fo r the o i l ; bu t, the o il having 
a rrive d  in  very fine  cond ition , the  consignees a t 
M on tre a l be ing in  w ant o f it ,  gave an under
ta k in g  to  the  ship to  hand over b ill o f la d in g , and 
be responsible in  damages, and procured de live ry 
w h ich was made about the beg inn ing o f A ugust.

The consignees have always been w illin g  since 
de live ry to  pay N ic k o ll and K n ig h t, who in  th e ir 
tu rn  have been w illin g  since then to  pay A rm 
strong fo r  the  o i l; a period tw o o r three m onths 
la te r tha n  the  tim e  a t w hich he ough t to  have been 
paid. A rm strong  w ould have received the  con
tra c t p rice  fo r the o il had he n o t been a fra id  o f 
p re ju d ic in g  h is rig h ts  in  the present action. The 
damages cla im ed are there fore, under the c ir 
cumstances, tr iv ia l, being confined to  the loss o f 
in te re s t and some sm all expenses, am ounting 
a ltoge the r to  about 31. B o th  parties, however, 
tre a t the case as in vo lv in g  a serious question o f 
p rinc ip le , and as o f m uch im portance w ith  respect 
to  fu tu re  transactions. N o course o f business o r 
trade  usage, w ith  respect to  sh ipp ing  notes w ith  
th is  clause, was shown. Two s im ila r disputes had 
arisen before w ith  respect to  shipm ents by defen
dants on account o f N ic k o ll and Co. In  one case 
N ic k o ll and Co, obtained an in d e m n ity  from  th e ir 
sellers, and gave one to  the defendants. In  the  other, 
the defendants gave a clean b ill o f lad ing . B y 
the con tra ct o f sale, the  goods d id  no t pass to  
N ic k o ll and Co., a t a ll events u n til the m ate’s 
clean receipts were given, fo r n o t t i l l  then could 
A rm strong  do a n y th in g  to  e n title  h im se lf to  pay
m ent. I t  is  n o t w o rth  w h ile  discussing whether 
the  m om ent a t w hich the  p ro pe rty  w ould pass was 
when the m ate’s receipts were tendered, as no
th in g  tu rn s  upon the d is tin c tio n . There seems 
to  have been a ba ilm ent o f the o il by A rm strong  
to  the  defendants on the term s th a t the  goods 
should no t be taken on board unless a clean 
rece ip t were given. The o il was A rm strong ’s. 
There was n o th in g  in  the  term s o f the sh ipp ing 
note w h ich in  any way represented i t  to  be 
N ic k o ll and Co.’s. I t  m ust be notorious th a t, 
w ith  shipm ents o f goods, the  p ro pe rty  constan tly  
is  n o t in  the shipper a t the  tim e  the goods are 
de livered on board, and the in tim a tio n  th a t they 
came from  N ic k o ll is  n o t a representation as to  
p ro pe rty , b u t m erely a d irec tio n  to  ship them  as 
p a rt o f the goods fo r w h ich they had engaged 
room . There is, therefore, n o th in g  in  the nature 
o f an estoppel w hich prevents A rm stro n g  from  
assum ing h is  tru e  character as owner. I f  the 
defendants had know n whose the  goods were 
the y w ould have done exactly the same. W hen, 
the re fore, A rm strong  had lodged the sh ipp ing 
note, o r the  defendants had re tu rned  i t  w ith  the 
b roke r’s order, w hich im posed fresh  term s, bu t 
none inconsisten t w ith  the d ire c tio n  n o t to  ship 
unless a clean rece ip t cou ld be given, they under
took to  accept the ba ilm ent provided th e ir term s 
were agreed to . The defendants were w e ll aware, 
from  previous transactions w hich had led to  d is
putes, th a t the note contained the  term s in  ques
tio n , so th a t the  case is free fro m  any d iffic u lty  on 
th a t head, and when the note and b ro ke r’s order 
were again lodged w ith  the  defendants on the 
11th June A rm strong  s ig n ifie d  h is  w illingness to  
de live r h is  goods as p a rt o f those fo r w hich
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M c k o ll and Co. had engaged room . O n the  
de live ry and acceptance o f the  goods the  con tra ct 
was com plete, and the  d u ty  arose on the  p a rt o i 
the  defendants tow ards A rm strong  to  com plete 
th e ir con tra c t by g iv in g  clean receipts. 1 can 
understand a case in  w hich no ob jection  to  the  
cond ition  o f the  goods m ig h t ^ d is c o v e re d  t i l l  
a fte r the y were stow ed; b u t no d iffic u lty  o f th a t 
k in d  arose here, fo r the c le rk  adm itted  th a t w hat- 
ever ob jection  he had to  the casks was v is ib le  as 
they la y  in  the  lig h te r, and I  am satisfied th a t he 
knew e xactly  w hat they were before being taken  on 
board Even were i t  otherw ise, i t  is  clear th a t on 
such a con tra c t there are rec ip roca l ob liga tions as 
to  the  con d ition  o f the goods, and th a t the  person 
sh ipp ing the  goods is  bound to  tender none b u t 
those fo r w h ich clean receipts can be given, and it  
he tendered goods in  bad con d ition  i t  m ay be th a t 
he could n o t com pla in i f  the y were stowed w ith o u t 
discovering the  defects. A t a ll events, it ,  under 
such circum stances, he p u t the  shipowner to  
expense and tro u b le  in  ra is in g  them  fro m  the  
lig h te r and re tu rn in g  them , he w ould be lia b le . I t  
la m  r ig h t th a t the re  was a con tra ct o t ba ilm ent 
between the p la in tiff and the  defendants, i t  is  o f 
very lit t le  consequence w hether the te rm  upon 
w hich th is  case has to  be decided was an absolute 
un de rtak ing  by  the  defendants n o t to  receive on 
board goods th a t they were n o t ready to  give a 
clean rece ip t fo r, o r th a t, i f  the y d id  so, they 
w ould g ive a clean rece ip t. I ij e ith e r case there 
is  a breach o f con tract, and th e  damages are the 
same. I  am in c lin e d  to  th in k , however, th a t the 
tru e  view  is , th a t the re  was an absolute under- 
ta k in g  n o t to  receive the  goods unless the  defen- 
dants were prepared to  give a clean rece ip t. I t  
seems to  me th a t the  owner o f goods has a pe rfect 
r ig h t to  im pose h is  own cond itions when he de
liv e rs  to  the shipowner, and the la tte r has a perfect 
r ig h t to  say, *• I  w ill n o t take them ,”  B u t when 
he assents to  such a cond ition , and then refuses to  
give a clean rece ip t, the owner m ay s a y ,‘‘ N on haec 
in  foedera v e n i; g ive me m y goods.”  The c o n a 
tio n  seems reasonable. There can be no doubt 
th a t the  consequence o f the  re fusa l m ay be ex
ceedingly serious to  the  owner o f the  ,?
cannot get pa id  fo r them , and m ay fin d  i t  d iffic u lt 
to  insure, especially w ith  a d ispute as to  then 
cond ition . They are a t h is ris k , and he m ay have 
no one a t the  p o rt o f discharge to  look a fte r them . 
The in tended consignee is  n o t lik e ly  to  accept 
them , and m ay n o t be able to  get them  w ith o u t 
the  b ill o f lad ing . I f  the m arke t has gone down 
he is ce rta in  to  refuse to  have a n y th in g ^  do w ith  
them  Such circum stances seem to  invest the 
re fusa l to  re tu rn  them  w ith  every elem ent o f a 
conversion. The case is  ne a rly  covered by au tho
r ity :  (Peek v. L a rse n , 25 L . T . Rep. N . S. 580; 
1 A sp. M ar. Law  Cas. 163; L . Rep. 1 - Eq. 
378.) The p la in tiff shipped goods w ith o u t notace 
o f a charte r. The m aster refused to  sign b ill 
o f lad ing , except w ith  words in d ic a tin g  th a t 
i t  was sub ject to  the ch a rte r-p a rty . The 
p la in tiff then demanded re -de live ry, w hich the 
m aster refused. A  b ill was file d  to  re s tra in  the 
shipowner fro m  sending the ship away w ith  the 
goods. U pon an order o f the  co u rt the goods 
were rem oved and placed in  bond to  aw a it the 
re s u lt o f litig a tio n . L o rd  R o m illy  he ld  the 
p la in tiff was e n title d  to  the  goods and to  damages. 
“  How  can you com pel h im  to  le t h is  goods re 
m ain on board according to  a cha rte r-p a rty  by

w hich th e  m om ent he heard o f i t  he refuses to  be 
boun d? ”  The same observation sure ly does n o t 
app ly w ith  less force when th e  owner has g iven 
notice before th a t he w ill no t a llow  them  to  be 
shipped unless a clean rece ip t is  given, and when 
th a t te rm  has been acceded to . Thesiger, L .J . 
com m ented upon and approved o f th is  case in  
Jones v. H ough  (42 L . T . Rep. A . S. 108;
4 Asp. M ar. L a w  Cas. 248 ; 5 E x. D iv . 11b), 
and he ld  th a t the  shipowner was _ bound to  
re tu rn  them  upon demand. In  th is  instance 
the dem and fo r the  re tu rn  o f the  goods was 
made w ith  g rea t p ro m ptitude . There was an 
a tte m p t to  show th a t th is  ac tion  was b ro ug h t 
w ith o u t g iv in g  the  defendants reasonable oppor
tu n ity  fo r in q u iry , b u t they com pleted th e ir in 
qu iries on th e  12th June, and the  action  was n o t 
b ro ug h t u n til the  13th June. A nd  i t  is clear 
they had then  made up th e ir m inds to  take  the  
ground they have since taken  in  defend ing th is  
action. I t  was urged th a t before th e  o il was 
demanded i t  was over-stowed and d iffic u lt to  get 
at. The same argum ent was used in e ffe c tu a lly  in  
Peek v. La rse n  (u b i sup.), and i t  seems im possib le 
to  ho ld  th a t the defendants’ own act in  do ing so 
can re lieve them  from  an o b lig a tio n  to  re tu rn  
goods th a t they never ough t to  have taken on 
board, o r to  pay damages. I t  was urged tb a t, i f  
there was a conversion a t a ll and the  damages 
m ust be the value o f the  goods, and as the  rea l 
damage was o n ly  3 1 . , the re  cou ld have been no 
conversion. The argum ent is  a fa lla c y ; in  tro v e r 
the  damages are the  rea l loss sustained : ( C h in e ry  
v V a ill ,  2 L . T . Rep. N . S. 466 ; 5 H . & H . 288; 
B r ie r ly  v. K e n d a ll, 17 Q. B . 937.) In  m y 
op in ion  the  p la in tiff A rm strong  is  e n title d  to  
ju dg m en t fo r 3/.. w ith  costs on the  H ig h  C o u it 
scale.

Judgm ent f o r  the p la in t i f f  A rm s tro n g  f o r  31, 
w ith  costs on H ig h  C o u rt scale.

S o lic ito r fo r  the p la in tiff, George E . P h ilb r ic k .  
S o lic ito rs  fo r the  defendants, P r itc h a rd  and 

Sons.

Wednesday, J a n  25,1893.
(Before Lord Co le r id g e , C.J. and Ch a r le s , J.) 

M ayor , A ld e r m e n , an d  B urgesses of 
Southport v . M orris , (a)

M erchan t S h ip p in g  A c t 1854 (17 &  18 Viet. c. 104), 
s. 3 ig __ S h ip —  N a v ig a tio n — E le c tr ic  launch  not 
having  certifica te  c a rry in g  passengers on an  a r t i 
f ic ia l  lake.

The appellants were convicted by the jus tices o f  
S ou thport on a charge th a t they, being the 
owners o f  a n  e lectric launch, d id  p ly  w ith  
more than  twelve passengers on board w ith o u t 
h a v in g 'a  dup lica te  o f  a certifica te  o f  the B oa rd  
o f T rade p u t  up in  a conspicuous p a r t  o f  
the vessel so as to be v is ib le  to a l l  persons 
on board the same, con tra ry  to sect. 318 o f the 
M erch a n t S h ip p in g  A c t 1854. The vessel was 
an  electric launch  owned by the appellants in  
w hich passengers were taken f o r  h ire  on pleasure  
tr ip s  on an  a r t i f ic ia l lake in  a p a rk  also the 
p rop e rty  o f  the appellants.

H e ld , th a t the e lectric launch used on the lake in  
question was no t w ith in  sect. 2 o f the A c t w h ich

(a) Reported by Mekvyn L l . Peel, Esq., Barrister-at-Law.
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defines a sh ip  as “  a vessel engaged in  n a v ig a 
t io n ,”  and th a t the A c t , therefore, d id  no t app ly,
and the conviction was w rong. (a)

T h is  was a case stated by the  justices o f the 
borough o f S ou thport in  Lancashire. The in fo r
m ation  was in  the  fo llo w in g  term s :

For that the said mayor, aldermen, and burgesses 
on the tenth day of August one thousand eight hun
dred, and ninety-two, at the borough aforesaid, being 
then the owners of a certain electric launch used for 
carrying passengers called the Bonnie Southport, unlaw
fu lly  did allow the said electrip launch to ply, and the 
said electric launch did then ply with more than twelve 
passengers on board without having the duplicate of 
a certificate issued by the Hoard of Trade for such 
vessel under the Merchant Shipping Act 1854 (being 
a certificate then in force and applicable to. the voyage), 
put up in some conspicuous part of the said vessel so as 
to be visible to all persons on board the same, contrary 
to sect. 318 of the Merchant Shipping Act 1854.

The case stated by the justices was as fo llow s :
1. A t the hearing o f the  said in fo rm a tio n  the 

appellants and respondent appeared and were 
represented by th e ir so lic ito rs  and the fo llo w in g - 
facts were e ith e r proved before us o r adm itted  by 
bo th  parties.

2. T h a t th e  appe llants were the  owners o f an 
a rtific ia l lake o r piece o f w ater on the  foreshore in  
the said borough, a land-locked lake n o t open 
to  the  sea except a t h igh  sp ring  tides, in  o r a b u ttin g  
on a pa rk  provided by them  and la id  ou t on 
the said foreshore, and the said lake had been 
excavated fro m  the sand on the  said foreshore 
to  a depth o f three fee t o r thereabouts, and was 
surrounded by a concrete w a ll o r pa th . The lake 
is  about h a lf a m ile  in  le ng th  and about 160 yards 
in  w id th .

3. T h a t the said lake was used fo r boating  
purposes, and the appe llants had placed on i t  
fo r  h ire  a ce rta in  vessel o r launch called the 
B onn ie  S o u th p o rt o f about three tons burthen 
capable o f ca rry in g  tw elve passengers and up
wards and prope lled by e le c tric ity  from  accum u
la to rs  charged by a d ire c t cu rre n t dynam o from  a 
cha rg ing sta tion .

4. T h a t the said launch had n o t been reg istered 
as a B ritis h  ship under the provisions o f the 
M erchan t S h ipp ing  A c t 1854.

5. T h a t no dup lica te  o f the ce rtifica te  men
tioned  in  sect. 318 o f the  M erchan t S h ipp ing A c t 
1854 had been on the said 10th A ug . 1892 p u t up in  
any p a rt whatsoever o f the said launch as required 
by sect. 317 o f the said A c t, and no such ce rtifica te  
was in  force fo r the  said launch on the said 
10th A ug . 1892, o r had indeed ever been issued 
to  such launch.

6. T h a t the  said launch on the  said 10th 
A ug  1892 proceeded from  the la nd ing  stage 
o f the  said lake on a tr ip  round the said lake 
and back again to  such la nd ing  stage, having 
on board tw elve passengers and upw ards; in  fact, 
the re  were on board between th ir ty  and fo rty  
passengers.

7. T h a t each o f the  said passengers had paid 
the  appe llants o r th e ir du ly  authorised officer 
o r servant the s tipu la te d  fa re  fo r such tr ip .

(a) The Merohant Shipping Act 1889 (52 & 53 Viet, 
e. 46), a. 5, provides that “  The provisions of the 
Merchant Shipping Act 1854 and the Acts amending the 
same, with respect to steamships, shall apply to ships 
propelled by electricity or other meohanical power, with 
suoh modifications as the Board of Trade may from time 
to time prescribe for purposes of adaptation.”

8. On these facts we were o f op in ion  th a t the 
B onn ie  S ou thpo rt was a passenger steam er p ly in g  
w ith  passengers w ith in  the  m eaning o f the  318th 
section o f the M erchant S h ipp ing A c t 1854 and 
the  A c ts  am ending the same, and th a t the  offence 
charged in  the in fo rm a tio n  was proved.

9. A n d  we, the said justices, adjudged and 
determ ined th a t the appe llants fo r th e ir said 
offence should fo r fe it and pay the sum o f tw en ty 
sh illin g s , and the sum o f seven sh illin g s  fo r 
costs.

The question upon w hich the op in ion  o f the 
said co u rt is  desired is, w hether we, the said 
justices, upon the  above statem ent o f facts, came 
to  a correct decision in  p o in t o f law , and if  
no t, w hat should be done in  the prem ises.

F . W. Ba ikes (F . W. W . K in g d o n  w ith  h im ) fo r 
the appellants. —  A  vessel o f th is  descrip tion 
does n o t come under the M erchant S h ipp ing 
A c t, o r a t any ra te  n o t a vessel used as th is  
vessel was, and there fore she could n o t require  
a ce rtifica te . A  ship is  defined in  sect. 2 o f 
the A c t as a “  vessel used in  nav iga tion  no t 
prope lled by oars.”  T h is  vessel was n o t used 
in  navigation . Cases o f th is  so rt are specia lly 
provided fo r by the P u b lic  H e a lth  A c t 1890 
(53 & 54 Y ic t. c. 59), s. 44, the second clause 
o f w h ich provides th a t, “  A n  urban a u th o rity  
m ay e ith e r themselves provide and le t fo r h ire , 
o r m ay license any person to  le t fo r h ire  any 
pleasure boats on any lake o r piece o f w ater in  
any such pa rk  o r pleasure ground, and m ay make 
bye-laws fo r re g u la tin g  the num bering and 
nam ing o f such boats, the num ber o f persons 
to- be ca rried  the re in ,”  &c. The lake on which 
th is  vessel was is  in  the  pa rk  o f the corpora
tio n , is  o n ly  three fee t deep, and boats cannot 
ge t to  i t  fro m  the  sea. I t  is  im possib le to  say 
there was na v ig a tion  on it .  The boat o n ly  goes 
from  the p ie r and back to  the  p ier.

The A tto rney-G enera l (S ir Charles Russell) 
(H . S u tto n  w ith  h im ) in  support o f the conviction. 
— The im portance o f th is  case lies in  the d iffic u lty  
w h ich the B oard o f Trade have fe lt in  draw ing 
a lin e  as to  w hat vessels come under the A ct. 
I t  is  necessary th a t they should have con tro l 
to  ensure th a t passenger ships are n o t over
crowded, and th a t the h u ll and m achinery are 
in  a safe cond ition . H ere i t  is n o t clear th a t 
w ith  th ir ty  o r fo rty  people, and perhaps w ith  
ch ild re n , on board there m ig h t n o t be an accident 
even in  three fee t o f water. A t any rate, the lin e  
m ust be drawn somewhere. I f  the A c t does no t 
app ly to  a vessel on three fee t o f water, w hat 
w ould be the ru le  as to  one on fo u r fee t ? The 
section in  the  P u b lic  H e a lth  A c t 1890 does no t 
app ly to  a vessel o f th is  descrip tion, b u t on ly 
to  row -boats such as you o rd in a rily  see on orna
m enta l waters. T h is vessel is  used in  naviga tion  
w ith in  the m eaning o f sect. 2 o f the  M erchant 
S h ipp ing A c t 1854. Sect. 291 provides th a t the 
fo u rth  p a rt o f the A c t sha ll app ly to  a ll B ritis h  
ships. Sect. 303 enacts th a t the  expression “  pas
senger steam er ”  sha ll be he ld to  include every 
B ritis h  steam ship ca rry in g  passengers to , from , 
o r between any place o r places in  the U n ited  
K ingdom , excepting steam fe rry  boats w o rk ing  
in  chains. Then by sect. 309 i t  is provided th a t 
the owners sha ll have surveys made, and the 
surveyors are to  make declarations as to  the 
efficiency o f the ship and the lim its  w ith in  w hich
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she is  f i t  to  p ly  ; and by  sect. 312, upon the  rece ip t 
o f such declarations the  B oard  o f Trade shall, 
i f  satisfied th a t the provisions o f the  fo u rth  p a rt 
o f th is  A c t have been com plied w ith , cause a 
ce rtifica te  in  dup lica te  to  be prepared and issued. 
B y  sect. 317 i t  is  d irected th a t one o f the d u p li
cates o f the  ce rtifica te  sha ll be p u t up in  some 
conspicuous p a rt o f the  ship. B y  the  concluding 
passage o f sect. 318 i t  is  provided th a t, i t  any 
passenger steam er p lies  o r goes to  sea w ith  any 
passengers on board w ith o u t having one o f the 
duplicates o f such ce rtifica te  p u t up as aforesaid, 
the owner sha ll fo r each offence in cu r a pena lty 
n o t exceeding one hundred pounds. A n d  by 
sect. 5 o f the  M erchan t S h ipp ing A c t o t 1889 
(52 & 53 V ie t. c. 46), these provisions are made 
applicab le to  ships prope lled by e le c tric ity . T h is 
la s t p rov is ion  m ust have been aim ed a t cases lik e  
the present, since e le c tric ity  has n o t as ye t been 
applied to  sea-going ships M oreover b y  sect. 16 
o f the  M erchant S h ipp ing  A c t o f 1876 (39 &  40 V ie t, 
c. 80), vessels ca rry in g  passengers n o t exceeding 
tw elve in  num ber are expressly excepted from  these 
requirem ents, and th is  exception w ould p ro tect 
sm all vessels to  w h ich the A c t was n o t in tended 
to  app ly, b u t the present case does n o t come 
w ith in  it .  I f  th is  case is  he ld to  be n o t w ith in  
the  A c t i t  w ill be d iffic u lt to  p ro te c t the  pu b lic  
in  cases where th e y  m ay be exposed to  m uch 
danger.

Raikes, in  re p ly , contended th a t the language 
o f the  sections c ited  fro m  the A c t o f 1854 showed 
they were n o t in tended to  app ly to  a case lik e  the 
present, and th a t the  launch could n o t be said to  
be p ly in g , and c ited

Hedges v. Hooker, 60 L. T. Rep. N. S. 822 j 6 Asp.
Mar. Law Cas. 386.

L o rd  Co ler id g e , C .J.— T h is  is  a case o f some 
d iffic u lty , because we have to  decide the  con
s tru c tio n  o f an A c t w h ich m ay app ly to  vessels 

'  " 1 ’ sides the — "on o th e r sheets o f w a te r besides the one now- 
in  question. Such sheets o f w ater, w hether ‘ 
c ia l o r n a tu ra l, d iffe r m uch in  size, and the 
re su lt is  th a t, in  constru ing  the words o f the  A c t, 
an in te rp re ta tio n  w h ich is  obvious and sensible 
as regards ce rta in  o f these sheets o f w ater 
becomes absurd when applied to  o ther and 
sm aller sheets o f w ater and ponds; such, fo r 
example, as th e  pieces o f w a te r in  any o t the 
p u b lic  parks in , and in  the  neighbourhood ot, 
London. There is  no reason th a t I  can see why, 
i f  the  sheet o f w a te r in  the present case is  one 
to  w h ich the  A c t applies, i t  should n o t apply to  
these and to  hundreds o f others in  ia rks o r -places 
w hich are opened fo r the  benefit o f the  pub lic . 
So i t  w ould n o t be easy to  bo ld  th a t the  words 
o f the  A c t app ly to  a case lik e  the  present. W e 
should have to  construe words obviously n o t 
m eant to  apply to  the sub ject-m atter. Y e t, i f  
they do apply, we m ust ho ld  th a t the y were 
in tended to  do so. I  have, however, been unable 
to  persuade m yse lf th a t the present case is  w ith in  
the words o f the  A c t. The A tto rney-G enera l 
argued th a t we m ust draw  the  lin e  somewhere 
in  constru ing  th is  A c t; b u t I  do n o t th in k  th is  
is  necessary. There is a line , no doubt, and i t  
m ay be th a t some a rtific ia l lakes are w e ll w ith in  
th a t line . I f  you have a sheet _ o f w a te r fo u r 
o r five  m iles long  and o f considerable depth, 
i t  w ould be hard  to  say th a t i t  was n o t w ith in  
the A c t, even though i t  were a rtific ia l. T h is  
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launch cannot come w ith in  the  provisions o f 
sect. 318 unless i t  is  a ship, and by  sect. 2 a  
ship is  a vessel used in  navigation . B u t m  the 
present case can we say th is  is  a vessel used m  
nav iga tion  ? N o doubt to  navigate means to  
d rive  a ship. In  the abstract, i f  you send a vessel 
round  and round  i t  is  navigation . B u t I  cannot 
b rin g  m yself to  say th a t th is  is a ship used^ m  
navigation . I t  m ig h t be th a t a vessel p ly in g  
fo r h ire , say, on one o f the great Ir is h  lakes, 
and going fro m  one end o f i t  to  the other, w ould 
be w ith in  the  A c t. B u t here we cannot say th a t 
i t  is  a vessel used in  navigation . E verybody 
b u t a law yer w ould laugh  a t the  idea o f a boat 
go ing round a pond being a ship used in  naviga
tio n . A n d  i f  i t  is  no t, i t  is  under no A c t, and 
there  is  an end o f the  case. I  do n o t agree w ith  
the  con tention  o f the  appellants th a t the  second 
sub-section o f sect. 44 o f the  B u b lic  H e a lth  A c t 
1890 is  in  disagreem ent w ith  the  M erchant 
S hipp ing A c t o f 1854. B u t under th a t section 
the  fu lle s t p ro te ction  is  given to  the  p u b lic  by 
the  power to  m ake bye-laws. A n d  I  m ay observe 
th a t, i f  anyone were drowned ow ing to  a licensee o f 
the  corpora tion  under th a t section by overloading 
a boat, i t  m ig h t be a sub ject fo r an in d ic tm e n t 
fo r  m anslaughter. So th e  safety^ o f the  p u b lic  
is  n o t in  qu estio n ; th a t is  su ffic ie n tly  provided 
fo r. B u t i t  w ould be s tra in in g  the  term s o f a 
usefu l law  to  bo ld  th a t th is  case was w ith in  
it .  I t  is  n o t w ith in  the  fa ir  m eaning o f the 
words used in  the  A c t. The conviction  m ust be 
set aside.

Charles , J .— I  am o f the same op in ion . I  
have fe lt a great deal o f d iffic u lty  d u rin g  the  
hearing ow ing to  the  way in  w h ich the  in te n tio n  
o f the Leg is la tu re  has been expressed. B u t, a fte r 
hearing a very fu ll argum ent, I  have come to  
the conclusion th a t the  M erchant S h ipp ing A c t o f 
1854 does n o t app ly to  a boat o f the  descrip tion  
o f the  launch used where i t  was. I t  is im possible 
to  say th a t i t  is  a vessel engaged^ in  naviga tion  
w ith in  sect. 2. I  am strengthened in  th is  view_ by 
the way in  w h ich  sect. 309 is  expressed. H a v ing  
regard to  these sections and to  sect. 303, I  am  ̂o f 
op in ion  th a t the  A c t does n o t app ly to  a case lik e  
the  present. I  concur in  the  rest o f the  observa- 
tio n s  w hich the  L o rd  C h ie f Justice  has made, (a.)

The convic tion set aside.

S o lic ito rs  fo r  the  appellants, A ndrew , M e llo r, 
and S m ith , fo r J. Davies W illia m s , S outhport.

S o lic ito r in  support o f the  conviction , lh e  
S o lic ito r  f o r  the B o a rd  o f  Trade.

Tuesday, Jan . 17,1893.
(B efore L o rd  Co l e r id g e , C .J. and Ca v e , J .) 

T h e  Sa l t  U n io n  L im it e d  (apps.) v. W ood 
(resp.). (b)

S team ship n a v ig a tin g  r iv e rs  —  R efusa l o f  crew  
to obey orders —  Proceedings before jus tices  
— E m ployers and  W orkm en A c t 1875 (38 & 39 
V ie t c 90), s. 4— Seamen— M erch a n t S h ip p in g  
A ct 1854 (17 & 18 V ie t. c. 104), s. 243.

The respondent was employed on a steamship

(а) De m i n i m i s  n o n  curat lex is a well-known maxim. 
I t  is, however, difficult to understand the logio of this 
decision.—Ed .

(б) Reported by W. H. HOBSiALi, Esq., Barrister-at-Law.
2 O
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belonging to the appellants, w h ich  was exclu
s ive ly  used f o r  the conveyance o f  sa lt upon  the 
r ive rs  Weaver an d  M ersey f ro m  W in s fo rd  to 
L ive rp o o l.

The appellants ' vessel was registered under the 
M erch a n t S h ip p in g  A cts  as a B r i t is h  s h ip ; no 
a rtic les  o f agreement in  w r i t in g  had been 
entered in to  between the respondent and  the 
appellants, n o r was the respondent registered as 
a seaman.

The respondent hav ing  refused to obey the orders 
o f  the appellants, proceedings were taken aga inst 
h im  under the E m ployers and  W orkm en A c t 
1875. O n b e h a lf o f  the respondent i t  was con
tended th a t proceedings cou ld  o n ly  be taken  
aga in s t h im  under the M erch a n t S h ip p in g  A c t 
1854.

H e ld , th a t the appellants ' vessel no t being a  sea
go ing  sh ip  the proceedings were r ig h t ly  taken  
under the Em ployers and  W orkm en A c t 1875. 

T h i s  was a case stated by  ce rta in  justices acting  
in  and fo r the county o f Chester on an applica
tio n  in  w ritin g  o f the  appe llants, who were d is
satisfied w ith  th e ir de te rm ina tion  upon the 
question o f law  w hich arose before them  as here
in a fte r m entioned, on the  24th A ug . 1892, a t a 
co u rt o f sum m ary ju ris d ic tio n  s ittin g  a t M idd le - 
w ich, in  the said county o f Chester.

1. On the  24th A ug . 1892 the appe llants and 
respondent and th e ir respective so lic ito rs  a ppeared 
before th e  said justices on a summons under the  
E m ployers and W orkm en A c t 1875 (38 & 39 V ie t, 
c. 90), issued on th e  com p la in t o f the  appellants, 
w herein i t  was alleged th a t a t W h a rto n  the  res
pondent d id , on the 19th A ug . 1892, u n la w fu lly  
refuse to  ca rry  ou t h is  con tra ct o f service w ith , 
and to  obey the orders o f, the  appellants, who 
cla im ed damages in  the sum o f 10Z.

2. The fo llo w in g  facts were e ith e r proved o r 
adm itted  by  both pa rties, na m e ly : the  respondent 
was one o f the crew o f the  screw-steam ship A lb io n , 
a vessel o r barge exclusive ly used fo r the con
veyance o f sa lt upon the  rive rs W eaver and 
M ersey fro m  W ins fo rd , the  place o f its  m anufac
tu re , to  L ive ip o o l, where i t  was transfe rre d  to  
ocean-going vessels. The voyages o f the  A lb io n  
were upon the rive rs  W eaver and M ersey on ly, 
and so fa r as upon the  riv e r M ersey the same 
voyages were upon tid a l waters, and d id  no t 
extend on such tid a l waters beyond the lim its  o f 
the p o rt o f L ive rpoo l.

3. The A lb io n  was reg istered under the M er
chant S hipp ing A cts as a B ritis h  ship in  1887 a t 
the p o rt o f L ive rpoo l, her gross tonnage being 
142.87 tons and reg istered tonnage 102.99 tons as 
appeared by the  ce rtifie d  copy o f the  e n try  o f her 
reg is tra tio n .

4. The crew o f the A lb io n  consisted o f three 
men, respective ly know n as “  cap ta in ,”  “  engineer,”  
and “  hand o r m ate ”  on the  A lb io n .

5. The respondent’s duties were to  obey the 
cap ta in ’s orders in  na v ig a tin g  th e  A lb io n , and 
also in  ta rrin g , scraping, cleaning the  cabin, 
p u ttin g  hatches on, w o rk ing  the de rrick  a t L iv e r
pool, assisting a t the locks, &c. H e was pa id 
w eekly wages and so m uch per ton , w ind ing  tr ip  
m oney, and tonnage.

6. N o a rtic les  o f agreem ent in  w ritin g  had been 
entered in to  between the appellants and respon
dent, no r was he reg istered as a seaman. The 
con tract o f service was determ inable on a week’s

notice fro m  e ith e r p a rty , and a notice given by 
the respondent to  the appellants was p u t in .

7. I t  was alleged th a t tne  respondent on the 
19th A ug . 1892 refused to  com ply w ith  the  order 
o f the  superintendent o f the  vessels and barges o f 
the  appellants to  tra n s fe r h im se lf to  another vessel.

8. The respondent’s s o lic ito r contended th a t the 
A lb io n  was a ship and the  respondent a seaman as 
respective ly defined by the  M erchant S hipp ing 
A c t 1854 (17 & 18 V ie t. c. 104), s. 2, and a lthough 
sect. 13 o f the E m ployers and W orkm en A c t 1875, 
w h ich  enacted th a t th a t A c t should n o t app ly to  
seamen, had been repealed by  the  M erchan t Sea
man (P aym ent o f W ages and H a tin g ) A c t 1880 
(43 &  44' V ie t. c. 16), ye t the  M erchan t S hipp ing 
A c t 1854, s. 243, w h ich provided fo r the pun ish
m ent o f acts and disobedience by seamen and 
others by im p lica tio n  took away any o ther rem edy 
against the  respondent fo r breach o f con tract, and 
the  appellants could n o t take proceedings fo r the 
recovery o f damages under the E m ployers and 
W orkm en A c t 1875. The respondent’s s o lic ito r 
c ited  the case, Great N o rth e rn  Steam ship F is h in g  
Com pany v. E d g e h ill (11 Q. B . D iv . 225) as an 
a u th o rity .

9. The appellants’ so lic ito r, on the  o ther hand, 
contended th a t the  respondent was a workm an 
w ith in  the m eaning o f the  te rm  w orkm an as 
defined by the  E m ployers and W orkm en A c t 1875, 
s. 10, and th a t the provisions o f the  M erchant 
S h ipp ing A c t 1854 d id  n o t apply, as the  respon
dent was n o t w hat is  genera lly know n as a seaman, 
b u t on ly  a waterm an, and the A lb io n  was a riv e r 
vessel, n o t a sea-going ship, to  w h ich class o f 
vessels the  section quoted by the respondent’s 
so lic ito r, nam ely, sect. 243, on ly  applied, and th a t 
the re fore the  appe llants’ o n ly  rem edy was by 
summons under the provisions o f the  E m ployers 
and W orkm en A c t 1875.

The justices were o f op in ion  th a t the  A lb io n  
was a “  ship ”  and the  respondent a “  seaman ”  
w ith in  the  m eaning o f the M erchant S hipp ing 
A c t 1854, and on the a u th o rity  o f the case o f The 
G reat N o rth e rn  Steam ship F is h in g  Company v. 
E d g e h ill (u b i sup.), they he ld th a t the appellants 
had no rem edy under the E m ployers and W o rk 
men A c t 1875, and there fore  dism issed the 
com pla in t.

The question o f law  fo r the op in ion  o f the  cou rt 
was w hether the  respondent was a w orkm an who 
cou ld be dealt w ith  under the  summons issued 
under the E m ployers and W orkm en A c t 1875, o r 
w hether he was a seaman, and ough t to  have been 
summoned and dea lt w ith  under the  M erchant 
S h ipp ing  A c t 1854.

The E m ployers and W orkm en A c t 1875 (38 & 
39 V ie t. c. 90) enacts:

Sect. 4. A dispute undor this Act between an employer 
and a workman may be heard and determined by a court 
of summary jurisdiction, and such court, for the pur
poses of this Act, shall be deemed to be a court of civil 
jurisdiction, and in a proceeding in relation to any such 
dispute, the court may order payment of any sum which 
i t  may find to be due as wages or damages or other
wise...................

Sect. 10. The expression “  workman ”  does not’include 
a domestio or menial servant, but save as aforesaid, 
means any person who, being a labourer, servant in 
husbandry, journeyman, artificer, handicraftsman, 
miner, or otherwise engaged in manual labour, whether 
under the age of twenty-one years or above that ago, 
has entered into or works under a contract with an 
employer, whether the contract has been made before or 
after the passing of this Act, be express or implied, oral
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o r in  w r it in g , and bo a con trac t of service o r a con trac t 
persona lly to  execute any w o rk  or labour.

The Merchant Shipping A ct 1854 (17 & 18 
Y ict. c. 104) enacts (Part I I I . ,  Masters and 
Seamen, Application):—

Sect. 109. The various provis ions o f the th ir d  p a rt of 
th is  A c t sha ll have the  fo llow in g  applications, unless the 
con text o r sub ject m a tte r requires a d iffe ren t applica
tio n . So muoh o f the  th ird  p a rt o f th is  A c t as relates to  
rig h ts  to  wages and remedies fo r the  recovery there-

A nd  the whole o f the  th ird  p a rt o f th is  A c t sha ll 
app ly to  a l l  sea-going ships registered in  the U n ite d  
K ingdom . , .

Sect. 243. W henever any seaman who has been la w 
fu l ly  engaged, o r any apprentice to  th e  sea service 
commits any o f the  fo llow in g  offences he sha ll be liab le  
to  be punished sum m arily  as fo llow s :

(4) F o r w ilfu l disobedience to  any la w fu l command he 
sha ll be liab le  to  im prisonm ent fo r  any period no t 
exceeding fo u r weeks, w ith  o r w ith o u t ha rd  labour, and 
also a t the  d iscre tion  o f the  cou rt, to  fo r fe it  o u t o f h is  
wages a sum no t exceeding tw o  days’ pay.

J. Eldon Banlces (w ith him Joseph Walton, Q.C.) 
for the appellants.—I t  is submitted in  this case 
that the justices were wrong in  deciding that 
this was a “  ship ”  and the respondent a “ sea
man ”  w ith in  the meaning of the Merchant Ship
ping A ct 1854. By sect. 109 the th ird  part of 
that A ct is applied to a ll sea-going ships registered 
in  the United Kingdom. This ship was regis
tered, but she was not “  seagoing.”  The decision 
in  The Great Northern Steamship Fishing Com
pany v. Edgehill (ubi sup.) does not apply to 
the present case, because there the ship was 
a sea-going ship. The vessel in  the present 
case is used exclusively fo r navigating rivers, 
and-cannot be said in  any sense to be a sea-going 
vessel.

Carver fo r the respondent.—I t  is submitted 
that pi-oceedings should have been taken against 
the respondent under the Merchant Shipping Act 
1854, and not under the Employers and Workmen 
Act 1875. Part I I I .  of the former A ct is by 
sect. 109 applied to a ll sea-going ships registered 
in  the United Kingdom, and sect. 243 (which is 
included in  Part II I .)  deals w ith offences of the 
class which i t  is alleged that the respondent 
committed. Sect. 109 does not lim it the opera
tion of sect. 243, fo r i f  i t  did, Part I I I .  does not 
apply at a ll to foreign ships, whereas i t  has been 
held that i t  does so apply:

The M ilfo rd , Swab. 364;
The Jonathan Goodhue, Swab. 524.

The vessel in  the present case was registered 
in the United Kingdom, and was fit to go to sea. 
Some of the vessels belonging to this fleet do as a 
matter of fact go to sea, and there is no reason 
why this vessel should not do so. The vessel is, 
therefore, a sea-going ship w ithin the meaning of 
the Merchant Shipping A ct 1854, and the pro
ceedings against the respondent ought to have 
been taken under that Act.

Lord Co le b id g e , C.J.—This case has been 
most fa irly  and lucid ly stated, and very clearly 
argued on both sides. The point which we have 
to decide is a very simple one, namely, whether 
sect. 243 of the Merchant Shipping Act 1854 does 
or does not apply to this case. I f  i t  does the pro
ceedings are not rig h tly  taken, and if  i t  does not 
they are rig h tly  taken. That depends upon the 
true construction of sect. 109 of that act, which 
enacts in  the last paragraph that “  the whole of the

th ird  part of th is A ct shall apply to a ll sea-going 
ships registered in  the United Kingdom,”  then 
follow certain exceptions which do not apply in  
th is case. This ship is registered, but she must 
also be a sea-going ship as well in  order to come 
w ithin the provisions of the statute. I  am of 
opinion tha t she is not a sea-going ship. We 
must give a simple, sensible interpretation to an 
eminently practical Act of Parliament, and w ith 
regard to which i t  is exceedingly im portant that 
its  true meaning should be understood, and should 
be a meaning capable of being at once applied by 
tribunals that have to apply it. I f  we were to 
accede to the view which has been urged upon us by 
the respondent we should have to  decide not 
whether a ship does go to  sea, that is a sea-going 
ship, but whether according to a variety of con
siderations she could go to sea, or was f it  to go to 
sea, or under certain possible circumstances m ight 
be sent to sea. I f  a ll these questions were to be 
taken into consideration upon the point of the 
jurisdiction of the magistrates, I  cannot see any
thing more difficult to enter into. I t  appears to 
me, however, that we can very properly hold this 
simple proposition that a sea-going ship is a ship 
that goes to sea, a ship, whose course, practice, 
and occupation is to go to sea. I t  is admitted 
that this ship does not go to sea in  any ordinary 
or reasonable sense. She is one of a line of ships 
which navigate the river Weaver, and the upper 
part of the estuary of the river Mersey, where 
they meet and transfer the ir cargoes to ocean
going ships. That is the duty of the ship in  this 
case. I t  cannot to my mind in  reason be said 
that she is a sea-going ship. I t  may be she m ight 
go to sea extremely well, but she does not, and 
the question is not whether th is section applies to 
a ll ships capable of going to sea. I t  applies to  
sea-going ships, and i t  appears to me tha t th is 
ship does not go to sea. Therefore the firs t ques
tion we are asked, whether the respondent was a 
workman who could be dealt w ith under the 
summons issued under the Employers and W ork
men A ct 1875, must be answered in  the affirma
tive, and the second question, whether he could 
be dealt w ith under the Merchant Shipping A ct 
1854, in  the negative.

Ca v e , J.—I  am of the same opinion. The 
point in  th is case is after a ll a comparatively 
narrow one, and turns on the interpretation which 
is to be put on the last clause of sect. 109 of the 
Merchant Shipping A ct 1854, and that depends 
upon the application of the principle, Expressio 
unius exclusio alterius. The application of that 
maxim depends on what the unus is and what the 
alter. The cases cited from Swabey’s reports, 
when you come to consider them are rather de
cisions in  favour of the appellants than the re
spondent, because the judge in  those cases did not 
mean to say that the clause which I  refer to had 
no meaning at all, but he had to consider what the 
unus was and what the alter was. The unus is 
obviously a sea-going ship, registered in  the United 
Kingdom. Was the alter a ll other ships, whether 
B ritish  or foreign, or was i t  simply ships that did 
not go to sea ? I t  seems to me that the judgment 
of the learned judge there must be taken not to 
mean that there was no exclusio at all, and that 
the alter did not embrace foreign ships, but only 
those that did not goto sea, and that consequently 
the section applied partly to foreign ships. I f  
that was the ground on which he came to his con-



284 MARITIME LAW CASES.

H. OF L .] M o r g a n  v . C a s t l e g a t e  S t e a m s h i p  C o m p a n y  ; “  T h e  C a s t l e g a t e .”  [H . o f  L.

elusion, that, as I  said, would be rather in  favour of 
the appellant than the respondent. W ith  regard 
to the other point, whether she is a sea-going ship, 
I  entertain no doubt whatever, and I  entirely 
agree w ith what my Lord has said on tha t point.

Appeal allowed.
Solicitor fo r the appellants, J. H. Coolce, Wins- 

ford.
Solicitor fo r the respondent, J. W. Thompson, 

Liverpool.

H O U S E  O P  L O R D S .

Nov. 18, 21, Dec. 1 and 16, 1892.
(Before the L ord Ch an c ello r  (Herschell), Lords 

W atson, H alsbury , M orris , and F ie l d .)
M organ v . Castlegate Ste a m s h ip  Company  ;

“  T h e  Castlegate .”  (a)
ON A P P E A L  FR O M  T H E  C O U R T OF A P P E A L  IN  

IR E L A N D .

Charter-party — Disbursements of master on 
account of ship—Authority to pledge credit of
ownet----Maritime lien on ship or freight—
Merchant Shipping Act 1889 (52 & 53 Viet, 
c. 46).

The Merchant Shipping Act 1889 gives_ a maritime 
lien on the ship to the master fo r disbursements 
on account of the ship only in  cases in  which he 
has authority to pledge the credit of the owner, 
and does not extend to disbursements fo r things 
which the charterer, and not the owner, was 
bound to provide under a charter-party, There 
can be no lien on freight where there is not a lien 
on the ship in  respect of the same debt. (5)

Smith v. Plummer (1 B. & A. 582) followed. 
Judgment of the court below affirmed.
T h is  was an appeal from a judgment of the Court 
of Appeal in  Ireland (Lord Ashbourne, L.C., 
Palles, C.B., and Barry, L.J.), reported in  29 
L . Rep. Ir . 55, who had reversed a decision 
of the judge of the Adm iralty Court (Towns- 
hend, J.).

The action was brought by the appellant as late 
master of the steamship Castlegate against that 
vessel and the freight to recover the sum of 
1391Z. 11s. 9d., fo r which he became liable in  
respect of two b ills  of exchange drawn by him 
whilst, master of the ship in  payment fo r neces
saries supplied to the vessel by Wilson, Sons and 
Co., at St. Vincent and Monte Video. I t  appeared 
that in  Jan. 1890, while proceeding on her out
ward voyage to Buenos Ayres, the Castlegate 
called at the port of St. Vincent to procure coals 
and water, which were necessary to enable her to 
proceed on her voyage, and, at the request of the 
appellant as master of the vessel, W ilson, Sons, 
and Co. (Lim ited) supplied the necessary water 
and coals and paid certain charges, taking from 
the appellant a captain’s b ill of exchange fo r 
313Z. On her homeward voyage Wilson, Sons, and

(а) Reported by C. E. M alden , EBq., Barrister-at-Law.
(б) The M erchant Shipping A c t 1889 (52 &  53 V ie t,

c. 4 < j) ,s . l,p ro v id e s th a t‘ ‘ every m aste ro f a ship . . .
sha ll, so fa r as the case p e rm its , have the  yame righ ts , 
liens, and remedies fo r  the recovery o f disbursements 
p roperly  made by h im  on account o f the  ship, and fo r 
l ia b ilit ie s  p roperly  incurred  by  h im  on account o f the 
ship, as a master o f a ship now has fo r the  recovery of 
h is  wages.” — [E d .]

Co. Lim ited supplied to the vessel further coals 
and necessaries, taking from the appellant a 
second b ill of exchange fo r 1078Z. 10s. 9d. The 
b ills  of exchange not being met at m aturity, 
Messrs. Wilson, Sons, and Co. Lim ited arrested 
the cargo of the Castlegate on her arrival at Cork 
fo r fre ight in  a cause of necessaries supplied to 
the vessel, and thereupon the assignees of the b ill 
of lading paid into court the sum of 1392Z., the 
estimated balance of fre igh t; and the owners of 
the ship, in  order to save the vessel from  arrest, 
paid into court the sum of 1500Z. The cause for 
necessaries was dismissed by the judge of the 
Adm iralty Court, whose decision was affirmed 
upon appeal. Wilson, Sons, and Co. Lim ited 
thereupon commenced an action in  the H igh 
Court of Justice in England against the appel
lant on the b ills of exchange given by him, and 
judgment was entered for the plaintiffs. The 
appellant thereupon instituted the present cause 
of disbursements against the fund paid into court, 
and the judge of the Adm iralty Court held that 
the appellant was entitled to a lien on the funds in  
court, and to be paid the amount of his lia b ility  
under the b ills  of exchange out of them. _ The 
Court of Appeal, however, reversed that decision, 
on the ground that under the charter-party the 
charterers and not the owners of the vessel were 
to be liable fo r disbursements in  respect of neces
saries furnished to the ship, and that therefore 
the appellant, as master, had no authority to 
pledge the credit of the owners of the vessel. 
The master appealed.

Pyhe, Q.C., J. Walton, Q.C., and Hollams 
appeared fo r the appellant, and argued that the 
question was, whether the captain had a maritime 
lien fo r necessaries supplied on his credit. The 
object of the Merchant Shipping A ct 1889 (52 & 
53 V iet. c. 46) was to confer upon a captain the 
lien which he had been supposed to have before 
the decision of this House in  The Sara (61 L. T. 
Rep. N. S. 26 ; 6 Asp. Mar. Law Cas. 43; 14 App. 
Cas. 209), and to extend that lien. The words are 
“  disbursements on account of the ship,”  not “  on 
account of the owner.”  The words occurring in 
the earlier Acts have had too narrow an interpreta
tion put upon them. See

The Beeswing, 5 Asp. M a r. La w  Oas. 484 ; 53 L . T .
Rep. N . S. 554; _

The Fairport, 5 Asp. M a r. Law  Caa. 62 ; 48 L . T . Rep. 
N . S. 536 ; 8 P. D iv . 48 ;

The Turgot, 5 Asp. M ar. Law  Cas. 548 ; 54 L . T . Rep. 
N . S. 276; 11 P . D iv . 21 ;

The Durham City, 6 Asp. M a r. Law Cas. 411; 61 L . T . 
Rep. N . S. 339 ; 14 P. D iv .  85.

The decision of the court below, that he has no 
lien either on the ship or the freight, is a hardship 
upon him, as he cannot prevent the owners from 
chartering to whom they please, and on what 
terms they please, and the coals were a necessity 
fo r the ship, in  the supply of which the owners 
had an interest. The owner may be liable, either 
directly or indirectly, to indemnify fo r payments 
properly made. The judgment of the court below 
is based on a misconception, that there cannot be 
a lia b ility  in  rem unless there is also one in  per
sonam. See also

The Edwin, B r. & L ubIi . 281.

Sir W. Pliillimore and Aspinall, Q.O. (with them 
F. Satow), fo r the respondents, supported the 
judgment of the Court of Appeal as to there being
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no lien on the fre ight where there is no lien on 
the ship, and cited

Smith  v . Plummer, 1 B . & A id . 582 ;
The Ringdove, Swa. 310 ;
The Jonathan Qoodhue,,Sw a. 524; «170.1 «T , T
The Edward Oliver, L  Rep. U . 4 E .  379,11» 1». 1.

Rep. N . S. 575 ; 2 Mar. Raw Cas. O. S. oU7 
The Orpheus, L. Rep. 3 A ^ &  1». 308 , 3 M ar. Raw 

Cas. O. S. 531 ; 23 L . T . Rep- N . S. 855,
The Dowthorpe, 2 W . Rob. 81 ; „  „  g
The Tasmania, 13 P. D iv . 110 ; 59 L . 1 . Rep. JN. b. 

263 ; 6 A sp. M a r. Law  Cas. 805.

A t the conclusion of the arguments the ir Lord- 
ships took time to consider their judgment.

Dec. 16.—Their Lordships gave judgment as

£° r  ' L ord C h a n c e l l o r  (Herschell) —My 
Lords ■ This appeal arises in  a cause instituted m 
the H igh Court of Adm iralty m Ireland by the 
m asteror late master of the steamship Castlegate 
against the vessel and fre ight ^  A Ju rsem ^ts  
® -i Vw-,r loi-m nr f o r -  which he was liable, to tne 

M i  S . «■ On the 20th Nov. 1889
a™ barter - p ar t  y was entered into between the 
Castlegate Steamship Company and Douglas . 
Morgan and Co. whereby the vessel was char
tered to the la tter firm  fo r a term of six 
calendar months at the rate of 930L per calendar 
month fo r the use and hire of the vessel The 
charter-party contained a stipulation that the 
charterers should provide and pay fo r a ll the 
coals, port charges, pilotages, agencies, commis
sions, and a ll other charges whatsoever except 
certain charges « above stated, w ith which I  
need not trouble your Lordships. Of that 
charter-party the master of the vessel had notice. 
The vessel sailed on a voyage to  Buenos Ayres 
under that charter-party. In  the course ot her
outward voyage certain coals were required fo i the
Castlegate, and at the port of St Vincent those 
coals were supplied to the vessel by theh rm  of 
W ilson, Sons, and Co. Lim ited, and in  respect of 
those coals a b ill wasdrawn by the p o n tiff as 
master upon D o u g la s  H  Morgan and Co. fo i the
amount of 313L Is. In  the month of ^ b .  1890 
w hilst s till on her outward voyage, and in  A pn i 
1890 on her homeward voyage,.the Castlegate at 
the port of Monte Video needed further supplies 
of coals, and these again were procured fTOm the 
same firm , and the captain gave his d ra ft upon 
the firm  of Douglas H. Morgan and Co., the 
charterers, fo r the sum of 10781. Ws 9d„ the to ta l 
of those two drafts being 139H. 11s. 9d.,111 respect 
of which the action was brought. Douglas bi- 
Morgan and Co. effected a sub-oharter-p^y o fthe  
steamer fo r the homeward voyage w ith the firm  of 
Sampson and Co. They were to pay a fre ight of 
22s. U ., and they again sub-chartered the vessel 
to  the firm  of Aiming, Brauss, and Co. a t an 
advanced freight. When the vessel arrived m 
this country an attempt was made by Messrs. 
W ilson and Co. Lim ited, the farm who had 
supplied these coals, to enforce their claim against 
the vessel. They instituted a cause of 
in  the local Adm iralty Court of the boiough 
Cork against the vessel, cargo, and fre ight 
Thereupon the assignees of the b ill of lading paid 
into court the sum of 1392L, which was the balance 
of the fre ight after deducting the advanced 
fre ight and the cost of loading; and the owners, 
to save the ship from  arrest, paid into court 
15001 The case was subsequently transferred to

the H igh Court of Adm iralty, ^  “  
heard and dismissed by the judge of Admi- 
ra ltv  Court These two sums which I  have men- 
tioned "presenting the fre ight and sh tow ere  
transferred w ith  the cause to the H igh Court of 
Adm iralty. Under these circumstances the 
master of the Castlegate, the present p la in tiff, 
having been made liable in  an action brought 
againft him  by W ilson and Co. upon ns dratts, 
fo r the amount thereof, the firm  of Douglas H. 
Morgan and Co., the charterers, haying ec°m 
bankrupt, he in  his tu rn  instituted 
ings w ith  the view of making the ship and 
fre ight liable in  respect of the ^disbursements. 
The learned judge of the Adm iralty Court 
gave judgment in  his favour, determining that 
fie was entitled to the lien which he claimed
and directed tha t the sum  w hich represented the 
fre ight should firs t be made available, mid that 
if  i t  did not prove sufficient he should enforce his 
lien against the ship or those representing the 
ship. This judgment was reversed by the Court 
of Appeal, and the question which your Lordships 
have to determine is, whether the judgment so

pw»tat to » r i t e »
lien was rested upon the 1st section of the 
Merchant Shipping A ct 1889, which provides that 
“  Every master of a ship, and every person law fu lly 
acting as master of a ship, shall, so fa r as the case 
permits, have the same rights, liens, and remedies 
fo r the recovery of disbursements properly made 
by him  on account of the ship, and fo r liab i - 
ties properly incurred by him  on account ot 
the ship, as a master of a ship now has fo r toe 
recovery of his wages.”  The case on behalf of 
the appellant was, that these were disbursements 
and liab ilities properly incurred by him  on account 
of the ship, inasmuch as they were incurred fo r 
the purpose of procuring coals which were neces
sary to enable the vessel to prosecute her voyage 
as a steamer in  the adventure m which she was 
engaged. There can be no doubt that m a 
sense th is expense may properly be said to have 
been incurred “ on account of the ship y 
regard those words as including a ll disbursements 
which are necessary or desirable fo r the purpose 
of enabling the ship to be effectively used But 
i t  is, in  my judgment, impossible to treat the 
question of the construction of th is section as if  
i t  had to be entered upon w ithout any regard to 
previous legislation or decisions. The words to 
which I  have called your Lordships attention 
were not new words; they had been used.inlegis
lation relating to the jurisdiction of the Adm i
ra lty  Court, and had received jud icia l construction.
In  the 10th section of the Adm iralty Court A ct 
1861, and the 33rd section of the Adm iralty 
(Ireland) A ct 1867, i t  bad been provided that 
“  the Court of Adm iralty shall have jurisdiction 
over any claim by a seaman of any ship fo r wages 
earned by him  on board the ship, whether toe 
same be due under a special contract oi other
wise, and also over any claim by the master of 
any ship fo r wages earned by him  on board the 
ship, and fo r disbursements made by him  on 
account of the ship.”  In  The Mary Ann (13 L . T. 
Rep. N. S. 384 ; 2 Mar. Law Cas. O. b. 294; L . Rep. 
1 A & E. 8) those words were held to give toe 
master of the ship a maritime lien fo r disburse
ments made by him  on account of the ship ; and 
that decision remained unquestioned in  this
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House, was treated as law, and had effect given 
to  i t  fo r a considerable number of years. In  
The Sara (61 L. T. Rep. N. S. 26 ; 6 Asp. Mar. Law 
Cas. 413: 14 App. Cas. 209), which came to your 
Lordships’ House, i t  was held that the decisions 
to  which I  have referred were erroneous, inasmuch 
as the Adm iralty Court A ct in  England, to which 
I  have alluded (and of course the decision applied 
equally to the Adm iralty Court A ct in  Ireland) 
did not create any maritime lien which had not 
existed before, but merely conferred jurisdiction 
upon the Court of Adm iralty in  cases in  which it  
did not possess jurisdiction before. Immediately 
follow ing the decision that the maritime lien 
which i t  was supposed had been created by the 
A ct of 1861 did not exist, the statute upon which 
the appellant relies was passed. There can be no 
doubt that i t  was passed fo r the purpose of creating 
the lien which i t  had been supposed existed by 
virtue of the section which gave jurisdiction to 
the Court of Adm iralty. W hilst that lien was 
supposed  ̂ to exist, the question arose in  the 
courts w ithin what lim its  the rig h t was to be 
confined upon the true construction of the 
words ̂ to which I  have called your Lordships’ 
attention, “  disbursements made by the master 
on account of the ship.”  In  The Turgot (54 
L . T. Rep. N. S. 276; 5 Asp. Mar. Law Cas. 
548; 11 P. D iv. 21) the question arose under 
circumstances almost precisely sim ilar to those 
which have given rise to the present contro
versy. In  that case. the vessel was under 
charter. The charterers were bound (as in  the 
present case) to provide, amongst other things, 
coals. The master had put his name to a dra ft 
in  respect of the coals which had been provided, 
and he sought to enforce a maritime lien, in 
respect of that liab ility , against the ship and 
freight. The then President of the Probate and 
Adm iralty Division held that he was not entitled 
to  do so. H is reliance was of course placed upon 
the very same words which are relied upon here. 
This lia b ility , he said, arises in  respect of, and 
may therefore be regarded as, a “  disbursement in 
respect of goods supplied on account of the ship.”  
The learned president, after calling attention to 
the fact that “  by the charter-party,”  while “  the 
owners were to provide and pay for provisions 
and wages,”  “ the charterer was to provide and 
pay fo r coals,”  and “  the captain was to be 
appointed by and to follow the instructions of the 
charterers,”  said: “  A fte r the coals and provisions 
were supplied, the captain proposed to pay fo r 
them by drawing on the charterer,”  and believing, 
from  a statement made to him, that there were 
instructions from the owners to that effect, “  the 
captain did draw on the owners fo r the coals and 
provisions.”  The learned president then pro
ceeded : “  I  am of opinion that the captain is not 
entitled to recover in  respect of the coals, as by 
the terms of the charter-party he had no autho
r ity ' to pledge the owners’ credit in  respect of 
them. I t  was argued that the master had an 
implied authority to pledge the owners’ credit as 
the ir agent ex necessitate in  order to enable the 
ship to sail.”  “  B ut the authority of the master 
depends on the facts; and as the charterers were 
bound to pay fo r the hire of the vessel during its 
detention, the owners had no interest in  obtaining 
its  immediate departure.”  And he accordingly 
held that the p la in tiff, whilst entitled to recover 
fo r the disbursements which he had made in  so

fa r as they were disbursements which the owners 
under the charter-party were liable to  pay, had no 
rig h t against the ship or fre ight in  respect of the 
disbursements which he had made fo r the supply 
of coals, which the charterers were bound to pro
vide and pay for. I t  was therefore a distinct 
decision that disbursements made by the master 
on account of the ship must be lim ited to dis
bursements which he had a rig h t to make on the 
credit of the owners of the ship, and did not 
extend to disbursements made by him fo r pur
poses fo r which the charterers ought to have 
made provision, even though in  a sense they 
m ight be said to have been made on account of 
the ship. That decision did not stand alone. The 
same conclusion was arrived at in  other cases ; 
and it  seems to me tha t i t  would be contrary to a ll 
sound principle not to bear those facts in  mind 
when construing the statute which was passed 
after the decision in  The Sara (ubi sup.). In  
relation to this very matter there had been what 
may w ithout impropriety be called a course of 
decision in  the Court o f Adm iralty putting a con
struction upon those words “  disbursements on 
account of the ship.”  When the Legislature 
altered the law as th is House determined it  to 
exist in  the case of The Sara (ubi sup.), and 
restored the law which was supposed to exist 
before, i t  cannot fo r a moment be supposed that 
the Legislature was ignorant of the construction 
which had been consistently put upon the words 
in the former Adm iralty Court Act, which was 
supposed to create a lien. I  cannot conceive 
that, i f  i t  had been intended to create a wider 
lien than had been held to exist under the 
previous words which were supposed to create it, 
the Legislature would not have used different 
words to those upon which th is construction had 
been put, so as to make that intention clear and 
unambiguous. I  do not fo r a moment suggest a 
doubt as to those decisions which had been arrived 
at upon the construction o f the words used in  the 
previous A ct being correct; but i t  seems to me 
that, even i f  they could be shown to be more 
doubtful than I  th ink they have been shown to be, 
I  should s till feel myself compelled, in  construing 
the section on which this case depends in  the A ct 
of 1889, to say that I  cannot th ink the Legislature 
intended these words to have the effect of creating 
a maritime lien extending at a ll beyond that lien 
which had been held to be created by exactly 
sim ilar words in the previous legislation. For 
these reasons I  entertain a clear opinion that the 
judgment of the court below in  respect of the 
alleged maritime lien on the ship must be affirmed.

B ut i t  is said on behalf of the appellant, and I  
own w ith very considerable force, that i f  i t  be true 
that inasmuch as there was no power to pledge the 
owner’s credit, there ought not to he, and cannot 
be, a maritime lien upon this vessel, which is the 
property of the owners, yet as regards the freight, 
which was the charterers’, inasmuch as there was 
authority to  pledge the credit of the charterers 
fo r these coals, a maritime lien ought to be 
enforced against the freight. As a matter of 
equity, no doubt there is much to be said fo r that 
contention; and certainly, speaking fo r myself, if  
I  could have seen my way to do so, I  should have 
given effect to the contention of the appellant. 
B ut there appear to me to be insuperable difficulties 
to taking such a course as that. In  the firs t place, 
one would have to say that w hilst these disburse-



MAl&rflME LAW CASES. 287

H. of L .]
cT sileoate^ I ^ h ip  Co m p a n y ; “  T he  Castlegate .”  [H . of L .

ments when regarded as affecting the owners of 
the shC  were not “ disbursements on account of 
the shi?’,”  the very same d isbursm iieu fs  ^hen^ou 
were looking at the cases as affecting the cii 
terers, were “ disbursements on account> of the 
ship,” because those are the words, and the only 
words, which could give the righ t masted^upon 
under the statute; and that appears to me of 
itse lf to be a very great d iftc ^ ty  B ut besides
that, no authority has been cited “  a ^o ce ss  
Court of Adm iralty has ever granted process 
against fre ight fo r the purpose of enforcing a 
maritime lien upon it, except as consequential 
unon and in  connection w ith process against the 
X  No case was cited to us in  which the one 
had not been connected w ith the other , or in  which

where ^ X L 'n o C r i t im e  X n  enforceable 
agffinst tl^shipcnraer, there ̂ d  nevertheless 
held to be a power to arrest the freight, or that 
from  which the fre ight arose fo r the p ilo s e  of 
enforcing a lien against the freight. Under these 
circumstances, having regard to the d u t ie s  
which arise upon the construction of the Act ot 
Parliament which alone gives any such maritime 
lien, and to ’the practice of the Court of Adm iralty 
w ith respect to lien upon ship and freight, I  do 
not see my way to  giving, even in  respect of the 
freight, where I  should be fu lly  inclined to do so
if  I  could, the relief to the p la in tiff which he seeks 
in  this action. For these reasons I  am of opinion 
that the decision appealed from must be affirmed, 
and the appeal dismissed w ith costs. Lord Hals- 
bury who is unable to be present to-day, has 
asked me to state that he concurs in  the opinion 
which I  have expressed to your Lordships.

Lord W atso n—My Lords: The appellant 
was master of the steamship Castlegate during the 
six months following the 14th Dec. 1889, whilst 
she was chartered to Douglas H . Morgan and Co., 
a t the rate of 9301. per month. He, as well as the 
officers, engineers, firemen, and crew, were em
ployed by the respondents, the owners ot the 
vessel, who were bound, by the terms of the 
charter-party, to provide and pay their wages, fo r 
insurance on ship and engine-room stores, and to 
maintain the ship and machinery m an efficient 
state The charterers undertook to pay port dues 
and various other charges, and “  to provide and 
nay for a ll her coals.” W hilst the owners con
tinued, through the appellant, to retain possession 
of the ship, they parted w ith a ll control over her 
movements, which were placed under the direction 
of the charterers. The lump sums stipulated to r 
her hire were not dependent upon the freights 
which she m ight earn; and the charterers m ight 
have kept the vessel unemployed during the whole 
period covered by the charter-party i f  they had 
chosen to do so. In  these circumstances, the 
legal relation of the appellant to the owners and. 
charterers respectively does not appear to me to 
admit of dispute. He was the agent ot the owners 
in  procuring necessaries which they were bound to 
supply, and the agent of the charterers only m pro
viding coals or other necessaries fo r which they 
were responsible. The charterers employed the 
Castlegate to carry a cargo, on the ir own ac
count, from  Antwerp to Buenos Ayres. They 
then sub-chartered to Samson and Co., at 22s. t>ci. 
per ton fo r a cargo of wheat or maize, to be earned 
from  a port in  the river Parana to certain ports on 
he Continent or in  the United Kingdom. Sam

son and Co., by another sub-contract, parted w ith 
their right, at an increased fre ight of 24». 6d. per 
ton, to Am ing, Brauss, and Co., who directed the 
vessel to proceed to Cork Harbour, where she 
arrived on the 11th May 1890. Neither of these
sub-charters affected the obligation of Douglas H. 
Morgan and Co. to provide coals fo r the use ot the 
ship. On the outward voyage the appellant ob
tained, as agent fo r the charterers, cash advances 
and coals from  the firm  of Wilson, Sons, and Co. 
Lim ited, to the amount of 313i. Is .; and, on the 
homeward voyage, he obtained from the same firm  
. imik r  advances, and a further supply of coal to 
the amount of 10782.10s. 9d. For these sums he 
drew b ills  upon Douglas H . Morgan and Co., the 
firs t of which was dishonoured at m aturity, and 
the second was not accepted. W ilson, Sons, 
and Co. Lim ited, on the 19th Jan. 1891, recovered 
iudgment against the appellant as drawer fo r the 
amount of these b ills  w ith interest. On the arrival 
of the Castlegate at Cork, both ship and cargo 
were attached, at the instance of "W llson, Sons, and 
Company Lim ited, under warrant of the local 
Court of Adm iralty. The attachment was re
leased upon payment into court of 15001. as repre
senting ship, and 13921. as representing freight. 
The proceedings and the moneys paid into court 
were thereafter transferred to the H igh Court of 
Adm iralty of Ireland, whereupon the appellant 

pplied to that court fo r a declaration that he had.
_ a*_o m a ii fa  n t in r i  s h it )  a n d

a p p l ie d  uo L iid L  c u m  l cu ------- .
a valid hen fo r his disbursements upon ship and 
freight, and fo r payment of these disbursements 
out of the funds brought into court. The learned 
judge of the H igh Court of Adm iralty affinned 
both hens claimed, and directed that the appel
lant’s disbursements should be paid in  the firs t 
instance out of fre igh t money, the balance, i f  any, 
to be paid out of money representing ship. Dy tne 
order appealed from  that decision was reversed, 
and the present appellant’s application dismissed
w ith costs. , , »

I t  was conceded in  argument that the master ox 
a ship has no maritime hen fo r necessary disburse
ments on account of ship, except in  those cases 
where i t  is given him by sect. 1 of the Merchant 
Shipping A ct 1889. The difficulty of applying the 
provisions of the A ct of 1889 to the present case 
arises from  the fact that the respondents, who 
are under no liab ih ty to pay fo r the appellant s 
disbursements, are owners of the ship, and that 
the charterers, who are clearly responsible for 
them, are the owners of the freight. As regards 
the appellant’s alleged lien upon ship, I  have had 
no difficulty in  coming to the same conclusion 
w ith the Court of Appeal. I f  had teen held by 
D r. Lushington, in  The Mary Ann (13 L . 1. Hep.
N. S. 384; 2 Mar. Law Cas. O. S. 294 ; L . R ep .1 
A. & E. 8), that the Adm iralty Court A ct 1861 
gave the master a lien on ship fo r necessary dis
bursements; and that decision was followed, 
though not always approved of, by the Adm iralty 
Court, in  a series of cases ending w ith The Sara, 
in  which the judgment of B utt, J . was affirmed 
by the Court of Appeal (57 L . T. Rep. N. S. 328; 
6 Asp. Mar. Law Cas. 163; 12 P. D iv. 158). These 
cases established the principle that there could 
be no lien upon ship, in  respect of disbursements 
fo r which the master had not authority to bind 
the owner, or, in  other words, that no maritime 
lien could attach to the res fo r any sum which 
was not a personal debt of its  owner. On appeal, 
your Lordships held that the rule which had been
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accepted by tbe courts below in the case of The 
Sara (Hamilton v. Baker, 61 L . T. Rep. N. S. 26; 
6 Asp. Mar. Law Cas, 413; 14 App. Cas. 209) was 
not warranted by the A ct of 1861; and i t  is matter 
of common knowledge tha t the object of the Legis
lature in  passing the A ct of 1889 was to give 
shipmasters a statutory lien fo r disbursements, 
in  place of the rig h t which had been erroneously 
accorded to them in  the Adm iralty Court. 
Whether as the appellant maintains, i t  was the 
intention of the Legislature to establish a wider 
lien than that which had been given effect to in  
The Mary Ann (ubi sup.) and subsequent deci
sions, depends upon the language of the Act. 
The clause upon which the appellant relies, pro
vides that every master of a ship shall, “  so fa r as 
the case permits,”  have the same rights, liens, 
and remedies fo r recovery of “ disbursements 
properly made by him on account of the ship,” 
as a master of a ship has fo r recovery of his 
wages. In  the case of lien fo r wages of master 
and crew, the Legislature has recognised the rule 
that i t  attaches to ships independently of any 
personal obligation of the owner, the sole con
dition required being that such wages shall have 
been earned on board the ship. B ut that rule, 
which is founded upon obvious considerations 
of public policy, constitutes an exception from 
the general principle of the maritime law, which 
I  understand to be that, inasmuch as every pro
ceeding in  rem is in  substance a proceeding 
against the owner of the ship, a proper maritime 
lien must have its  root in his personal liab ility . 
I t  was argued that the case of lien fo r damages 
by collision furnishes another exception to the 
general rule, and there are decisions and dicta 
which point in  that direction; but these autho
rities are hardly reconcilable w ith the judgment 
of D r. Lushington in  The Druid  (1 W. Rob. 391) 
or w ith the law laid down by the Appeal Court in  
The Parlement Beige (42 L . T. Rep. N. S. 273; 
4 Asp. Mar. Law Cas. 234; 5 P. D iv. 197), where 
B rett, L.J., w ith the assent of James and 
Baggallay, L .JJ., said: “ In  a claim made in 
respect of a collision the property is not treated 
as the delinquent per se, though the ship has 
been in  collision, and has caused in ju ry  by 
reason of the negligence or want of sk ill of those 
in  charge of her, yet she cannot be made the 
means of compensation if  those in  charge of her 
were not the servants of her then owner, as i f  she 
were in  charge of a compulsory pilot. That is 
conclusive to show that the lia b ility  to compen
sate must be fixed, not only on the property but 
on the owner through the property.”  The clause 
in  question does not expressly, neither, in  my 
opinion, does i t  by implication enact that the 
master shall have a lien on ship, independently of 
the owner’s personal lia b ility . The qualifying 
words, “  so fa r as the case permits,”  seem to ind i
cate that, in  the view of the Legislature, there 
m ight be cases in  which master’s disbursements, 
even if  properly incurred in  a question w ith some 
one or other, would not carry a statutory lien. 
Then the condition upon which a lien is given to 
the master is, that the disbursements shall have 
been “ properly incurred by him on account 
of the ship.”  The statute does not prescribe 
what disbursements shall be regarded as pro
perly incurred on account of ship; i t  leaves 
that matter to be determined according to 
the existing law. Whether that reference re

lates to the general principles of the law mari
time, or to the law as laid  down by S ir James 
Hannen in  The Turgot (54 L . T. Rep. if .  S. 276 ; 
5 Asp. Mar. Law Cas. 548; 11 P. D iv. 21), one of 
the cases which, in  so fa r as i t  concerned the 
existence of a lien, was overruled by your Lord- 
ships in  The Sara (ubi sup.), is immaterial to 
the result of this case; because, in  either view, 
no lia b ility  capable of carrying a lien on ship 
can be properly incurred by a master on account 
of ship in  the absence of express or implied 
authority from the owner. I  am therefore of 
opinion that the A ct of 1889 does not em
power the appellant to fix  upon the respondents’ 
ship a lia b ility  which he had not their authority 
to incur, or one which was not necessary fo r the 
protection of their interests. He had implied 
authority from the charterers, because the dis
bursements were necessary in  order to enable the 
vessel to prosecute her adventure, which was 
the irs; but he was at liberty to choose whether he 
would or would not pledge his personal credit for 
the ir debt. I t  was argued that the Legislature 
must presumably have meant to enforce the same 
policy in  the case of disbursements as in  the 
case of wages. I t  appears to me that any such 
presumption is excluded by the terms of the 
statute; and I  can find no reason, either of equity 
or of policy, fo r enabling the master of a vessel, 
who is not bound to incur a liab ility , to relieve 
himself, when he does choose to incur it, out of 
the property of his owners, although they may 
derive no benefit from  it, and by the terms of his 
employment he is debarred from incurring i t  on 
their personal account.

The question whether the appellant has a 
statutory lien upon the fre ight brought into 
court is attended w ith more difficulty. I f  the 
respondents, instead of chartering, had them
selves navigated the Castlegate, these disburse
ments, although made fo r the purpose of en
abling her to earn freight, would have been 
properly incurred on account of ship, w ithin the 
meaning of the Act, and the appellant would 
have had a statutory lien both upon ship and 
freight. Under the charter-party the interest 
which they previously had was divided, the 
respondents remaining owners of ship, whilst the 
charterers became the owners of any freight 
which she m ight earn. The appellant argued, 
w ith much plausibility, that, although the 
effect of that arrangement m ight be that 
he ceased to have a statutory lien on ship for 
disbursements which were not made in the respon
dents’ interest, the charterers became quoad 
fre ight the owners of the vessel, and consequently 
that disbursements properly made in  their interest 
were incurred “  on account of ship,”  w ithin the 
meaning of the Act, and must therefore carry a 
statutory lien upon freight. I f  the Court of 
Adm iralty were a court exercising equitable ju ris 
diction, in the sense of English law, the appel
lant would have a very strong equity to a lien 
upon the fre ight of the Castlegate. His disburse
ments were made in  the interests of the charterers, 
and w ith their authority; and, but fo r these 
disbursements, the freight now in  court would 
never have been earned. However cogent these 
considerations may be from an equitable point of 
view, i t  does not necessarily follow that the appel
lant is entitled to a maritime lien. The difficulty 
which the appellant has to encounter, in  this branch
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of his claim, is to be found in  the fact that the 
Adm iralty Court has never recognised ^ p o s s i
b ility  of there being a proper maritime lien upon 
fre ight which is not associated w ith 01 fo ld e d  
upon a rig h t to proceed m rem against the ship.
No process having fo r its  sole object the attach
ment of cargo in order to enforce a maritime hep 
for fre ight'can issue from that court. lhe  
warrant to arrest cargo must apparently-be^accom- 
panied by a warrant to arrest the corpus of the 
ship ; ah attachment of the ship being an essential 
prelim inary to the court’s exercising jurisdiction 
to enforce a proper lien on freight. These circum
stances appear to me to necessitate the inference 
that no claim which cannot be enforced either 
against the ship or her owners, can, according to 
the practice of the Courts of Adm iralty, be 
attended w ith a maritime lien upon fre ig h t The 
absolute dependence of a lien on fre ight upon &e 
lia b ility  of the ship to attachment fo r the> same 
J Vf nonpars to me to have been recognised by 
the Court of Queen’s Bench in  Smith v Plummer 
11 B. & A. 582), where the captain of a vessel 
claimed a lien for wages upon ship and also upon 
fre ight The Court negatived both hens, the firs t 
on the' authority of previous decisions, and the 
second for the reasons thus stated by LoraE llen- 
borough, C.J. : “  Then, i f  lie has no lien on the 
ship, as appears from these cases, he can have no 
lien on freight, as the lien on the fre ight is con
sequential to the lien upon the ship.” I  am, to r 
these reasons of opinion tha t the circumstances 
of this case do not perm it of the appellant having 
a lien upon freight, and that the decision o l t  e 
Court of Appeal on this point also must be affirmed,
I  have come to tha t conclusion w ith reluctance, 
because I  feel that the appellant’s claim fo r pay
ment out of fre ight is supported by plain con
siderations of equity. But i t  rests w ith the 
Legislature to provide a remedy, should they deem 
it  necessary, and not w ith the court, whose duty 
i t  is to administer the A ct as it  stands.

Lord M o bbis  (whose opinion was read by 
Lord Field).—-My Lords: I  concur. B ut on the 
question whether the appellant has a statutory 
lien on the fre ight brought into court, 1 desire to 
add that the Court of Adm iralty m Ireland to r the 
present is not a part of the H igh Court of Justice 
in  Ireland, and its  jurisdiction in  reference to the 
matters in  controversy in  this case is purely 
statutory: vide 30 & 31 V iet. c. 114, s. 33, which 
provides: “ The Court of Adm iralty shall have 
lurisdiction over any claim by the master ot any 
ship fo r wages earned by him on board the ship, 
and fo r disbursements made by him on account 
of the ship.”  In  my opinion, even if  the disburse
ments claimed on account of fre ight which were 
not on account of the ship were a hen on the 
freight, such lien should be enforced m the H igh 
Court of Justice in  Ireland, and not m the 
Adm iralty Court, which court would have 
jurisdiction to entertain the question whether 
there was a lien on the fre ight when there was no 
lien on the ship.

Lord F ie l d .—My Lords: I  concur in  the 
motion which has been made. W ith  regard to 
the alleged lien upon the ship I  have nothing to 
add: but w ith regard to that claimed upon freight 
I  aoxee that the question is not so free from  doubt. 
I f  the principle that the res, whether ship or 
freight, is only available fo r the master s lien in

Vox.. V II., N. S.

cases in  which he has incurred the lia b ility  in  
respect of which the lien is claimed w ith the autho
r ity  of the owner of the res is adopted, i t  should 
seem that, inasmuch as, first, the fre ight now 
sought to be attached was earned to r the 
charterers under the ir sub-charter, and was m 
the firs t instance payable to them ; and, secondly, 
the lia b ility  incurred fo r the coals was incurred 
w ith the ir authority, the two necessary elements 
to the existence of the maritime lien here claimed 
do concur. Moreover w ithout the coals the ship 
could not have earned the fre ight now sought to 
be attached, and “ service done”  is of the very 
essence of maritime lien. On the other hand, the 
fre ight could not have been earned w ithout the 
ship and her wages and necessary expenses which 
were to be contributed by the respondents, and 
the master incurred the lia b ility  in  question w ith 
fu ll notice of the condition of the charter. • There 
seem to me to  be equitable considerations on both 
sides, and I  gladly take refuge in  the conclusion 
arrived at by Lord Ellenborough,_ C .J.m  Smith. 
v. Plummer (uhi sup.), that the fre ight is an inci
dent of the ship, and cannot be got at unless the 
ship can also be attached.

Order appealed from affirmed, and appeal die- 
>missed with costs.

Solicitors fo r appellant, Ingledew, Ince, and

^S olicitors fo r respondents, Maples, Teesdale,and 
Co., fo r Leitch, Dodd, Bramwell, and Bell, JNew- 
castle-on-Tyne.

j&uprEutc Court of Judicature,

COURT OF APPEAL.

Wednesday, Dec. 7, 1892.
(Before Lord E shee , M.R., L opes and K ay , 

L.JJ., assisted by N a u tic a l  A ssessobs.)
T h e  Sabagossa. (a)

O B A P P E A L  F R O M  T H E  P B O B A T B , D IV O R C E , A N D  
A D M IR A L T Y  D IV IS IO N  (A D M IR A L T Y ). 

Collision—Overtaken vessel— Manœuvres fo r third  
vessel — Course — Regulations fo r Preventing 
Collisions at Sea, arts. 20, 22, 23.

Where a vessel which is being overtaken by another 
deviates from her course, i t  is the duty of the 
overtaking ship to exercise reasonable care to 
keep out of the way of the former, and she is 
relieved from the absolute obligation prescribed 
bv art. 20 of keeping out of the way.

An overtaken vessel which finds i t  necessary to 
manœuvre fo r a danger of navigation is to blame 
i f  she deviates from her course more than is 
necessary to avoid immediate danger.

T h is  was an appeal by the defendants^ m  a colfi- 
sion action from a decision of the I  resident find
ing the ir vessel, the Saragossa, solely to blame 
fo r a collision w ith the p la intiffs ’ steamship

The collision took place off Lowestoft, about 
3  a.m. on the 16th Dec. 1891. . . „

The facts alleged on behalf of  the pla intiffs
(a) .Reported by Buxleb A spinall and Ba s il  Obdmp, Esqrs., 
k '  Barristers-at-Law.

2 P
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were as follows :—Shortly before 3 a.m. on the 
16th Dec. 1891 the Ambient, which is a screw- 
steamship belonging to the port of Sunderland, of 
1034 gross and 668 net tons register, whilst on a 
voyage from the Tyne to London w ith a cargo of 
coal was in  the North Sea about abreast of the 
Corton L ight. The wind was about W. by N. 
blowing a strong breeze, the weather being fine 
and clear and moonlight, and the tide was ebb 
setting to the northward and eastward w ith a 
force of about two knots an hour. The Ambient 
was proceeding a S.W. by W. magnetic course, 
and was making a little  over eight knots an hour. 
In  these circumstances those on board the Ambient 
observed the stem lig h t of a vessel (which proved 
to be the Saragossa, and which had been in  sight 
fo r a considerable time previously) distant about 
three-quarters of a mile, and bearing about five 
points on the port bow of the Ambient. The 
Saragossa was apparently upon a course parallel 
to the Ambient. The Ambient kept on her course 
very slowly overhauling the Saragossa. A fte r 
some little  time, and w hilst the Saragossa was 
s till on the port bow of the Ambient, the helm of 
the Ambient was starboarded a little  in  order to 
clear a fishing smack (the Buttercup) showing a 
green ligh t, and when the smack was cleared the 
helm of the Ambient was ported, and she was just 
about getting back on to her course when the 
Saragossa was seen to be coming towards the 
Ambient as if  under a port helm, and imme
diately afterwards to open her green lig h t broad 
on the port bow of the Ambient. The helm of the 
Ambient was immediately put hard-a-port, and her 
engines were kept going ahead to give the Sara
gossa a better chance to starboard back on to her 
course as she could and ought to have done, and 
as it  was seen that she was continuing to act as if  
under port helm, she was loudly hailed to go fu ll 
speed astern; but, nevertheless, she came on at 
great speed and s till apparently under port helm, 
and, although jus t before the collision the engines 
of the Ambient were stopped to ease the blow, the 
Saragossa, w ith her stem struck the Ambient on 
her port side a little  abaft the engine-room, 
thereby doing her such damage that she sank 
shortly afterwards.

The p la intiffs (inter alia) charged the defen
dants w ith breach of arts. 16, 18, and 22 of the 
Regulations for Preventing Collisions at Sea.

On behalf of the defendants i t  was stated that, 
shortly before 3 a.m. on the 16th Dec. 1891, the 
Saragossa, a screw-steamship belonging to the port 
of Newcastle, of 1789 tons register, w ith engines 
of 170 h.p. nom., w ith a cargo of coal and tele
graph poles, whilst on a voyage from  the Tyne to 
the R iver Plate, was in the North Sea between 
the Corton L ig h t and Lowestoft. In  these 
circumstances the mast head and red lights of the
A.mbient (which vessel had been seen for some 
time coming up astern of the Saragossa and over
taking her) were particularly observed five or six 
points abaft the starboard beam of the Saragossa 
and from half to three-quarters of a m ile distant. 
Shortly afterwards the Saragossa hauled out a 
little  from  the land under a starboard helm and 
then steadied again on her course S.W. by S. The 
Ambient was apparently on a parallel course w ith 
the Saragossa and going faster, and she con
tinued to draw up along the starboard side of the 
Saragossa as the vessels proceeded. When Lowes
to ft was about abeam the helm of the Saragossa

[C t . o f  A p p .

was starboarded to pass under the stem of a ketch 
which was standing in  to the land and across the 
course of the Saragossa on the starboard tack, and 
after clearing her i t  was ported fo r a smack (the 
Strive) sailing to the northward, which opened her 
red lig h t nearly ahead of the Saragossa and some 
distance from her. A fte r porting fo r the smack 
the helm was steadied, and the Saragossa was then 
heading a little  southerly of her original course. 
A t this time the Ambient, which was now broad 
on the starboard bow of the Saragossa, was 
observed suddenly to come rapidly towards her as 
i f  under a hard starboard helm, and the engines 
of the Saragossa were at once reversed fu ll speed 
astern and the helm starboarded; but the 
Ambient came on apparently at fu ll speed, and 
w ith her port side about the main rigging struck 
the stem of the Saragossa, doing the Saragossa 
great damage, and so in ju ring  herself that she 
shortly afterwards sank.

The defendants (inter alia) charged the plain
tiffs  w ith breach of arts. 18, 20, and 24 of the 
Regulations fo r Preventing Collisions at Sea.

The following articles of the Regulations are 
material to the decision :

A rt.  20. N o tw iths tand in g  a n y th ing  contained in  any 
preceding a rtic le , every ship, w hether a sa iling  ship o r 
a steamship, ove rtak ing  any other, sha ll keep ou t o f the 
w ay o f the  overtaken ship.

A r t .  22. W here, by  the  above ru les, one o f tw o  ships 
is  to  keep o u t o f the  way, the o ther sha ll keep her 
course.

A r t .  23. In  obeying and constru ing these ru les, due 
regard sha ll be had to  a l l  dangers o f nav iga tion  ; and to  
any special circum stances w h ich  m ay render a departure 
from  the  above ru les necessary in  order to  avoid 
im m ediate danger.

A t the tria l, before Jeune, J., the learned Presi
dent found that the Saragossa was the leading ship, 
that both ships were on substantially the same 
course, and that the Ambient was slowly over
hauling her. The Ambient was therefore an over
taking vessel w ithin the definition laid down in 
The Franconia (35 L . T. Rep. N. S. 721; 3 Asp. Mar. 
Law Cas. 295; 2 P. D iv. 8), and was bound to keep 
out of the way, while the Saragossa, the overtaken 
ship, was bound to keep her course. The star
boarding of the Ambient fo r the Buttercup was 
not sufficient of itse lf to have brought about the 
collision. She may have starboarded sufficiently to 
take in  the Strive as well, but he held she did not 
over-starboard. I t  followed from the direction of 
the blow that there must have been some porting 
on the part of the Saragossa. I t  was d ifficult 
to see why she should have ported fo r the smack, 
as they were red to red ; but as a m atter of fact he 
thought that she clearly ported at the last 
moment, and ported hurried ly,'to  avoid, as she 
thought, the smack. The fact was, the look-out 
on the Saragossa was defective, and she was not 
conscious that the Ambient was in  the position 
she was. I f  she had been, her true course would 
have been to have stopped long before she did. I t  
was the duty of a ship that is being overtaken not 
needlessly or recklessly to place the ship which is 
follow ing her in  difficulty, and that, the T rin ity  
Masters and himself thought, the Saragossa did. 
Then there was the question whether the Ambient 
was called upon to take any action. Both he and 
the T rin ity  Masters agreed that she was not, that 
the Strive, being well red to red of her, would of 
course cause her no apprehension, and that she 
had no reason to suppose that she would be
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placing the Saragossa in  any difficulty by keeping 
on her course w ithout stopping. The re®uJj 
therefore was, that the Saragossa must be held 
alone to blame fo r the collision.

Sir Walter Phillimore and Laing appeared for 
the defendants, in  support of the appeal.

Aspinall, Q.C. and Dawson Miller, fo r the 
pla intiffs, contra.

The M aster of the R olls (after reviewing the 
facts, and saying that he thought the collision, as 
found, was solely caused by the extreme porting o l 
the Saragossa, continued):—I f  that be so, what is the 
rule of law ? I f  the ships were an overtaking vessel 
and a vessel being overtaken, then the firs t rule is 
th is : “ Every ship, whether a saihng ship or 
steamship, overtaking another, shall keep out ot 
the way of the overtaken ship.’ That is an abso
lute rule, equivalent to an A ct of Parliament. I t  
that rule stood alone, whatever the overtaken stop 
did, however much she m ight deviate from  her 
course, the other is hound absolutely to keep out 
of her way, and nothing can excuse i t  except 
inevitable accident. There was a case m the 
House of Lords in  which the nautical advisers 
found that a man was put into such a position 
w ith regard to the other ship by the fa u lt of that 
ship that any sailor of ordinary care and sk ill 
would have done jus t what the man did. The 
House of Lords held, nevertheless, that he was 
w ithin the rule, and was bound to keep out of the 
way I t  was a severe finding, I  th ink i t  over
ruled the Court of Appeal—but i t  shows that the 
rule is absolute. W hat is the effect of i t  P Why, 
you say to a man, “  You are to keep out ot the 
way. We don’t  te ll you how to keep out of the 
way. I t  may he hy starhoarding, or by stopping 
and reversing, or going at fu ll speed. I t  may be 
in  any way you please. You are to have the 
choice; you have the obligation of doing it  which 
way you w ill, but do i t  you must.”  I t  was thought 
rig h t that i f  you put that tremendous obligation 
upon the overtaking ship you must give ,im  a ll 
the means to carry i t  out, and therefore there is 
another rule : “  Where, by the above rule, one ot 
two ships is to keep out of the way, the other shall 
keep her course.” That is, that the ship on whom 
the heavy obligation lies may not be hampered by 
anything the other does. He must have his lu ll 
liberty to go ahead of you, astern of you, w ith in  ton 
feet of you on one side or the other. I f  he is to 
have that obligation you must keep your course, 
so tha t he may not be hampered by you m any 
way as to his choice. Then i t  seems to me that 
that at once makes the rules correlative, and that 
the obligation on the one and the obligation on 
the other exists at the same time. I t  the ship 
which ought to keep her course does not keep her 
course, she takes away from the following ship 
that tremendous obligation — takes away halt 
his choice. I f  she ports, that may prevent her 
from  starboarding, or i f  she starboards, i t  may 
prevent her from  porting. So the two rules are to 
my mind of necessity correlative. I f  they are, and 
the ship has not kept her course, and hampers the 
other, which she must do, because she takes away 
some part of his water which is fo r the purpose o , 
as between them, his choice—if  she takes away 
tha t choice, his absolute obligation to  keep out ot 
the way is gone. That he has another obligation, 
which I  w ill presently state, cannot be doubted.

B ut there is one set of circumstances under

which the vessel which is to keep her course may be 
excused from  deviating from  it, and that is by the 
23rd ru le : “  In  obeying these rules, due regard 
shall be had to a ll dangers of navigation, and to 
any special circumstances which may render a 
departure from, tlie  above rule necessary In order 
to avoid immediate danger.”  I  take i t  myself that 
the last part of that rule refers to both parts of it. 
You must have regard to any danger of navigation 
which may render a departure from  the above 
rules necessary in  order to avoid immediate 
danger. W hat those dangers of navigation are. i t  
is not necessary to say. There are too many. You 
could not possibly state them a ll. No doubt i t  
has been said, i f  there is a rock or a wreck in  the 
way, so that by keeping on her course the 
ship would be immediately running into _ it, 
and that should be discovered at a time 
when she could not stop, that tha t would 
be a danger of navigation. B u t they say 
more than th a t: “  Any special circumstances

. necessary in  order to avoid immediate 
danger.”  I  cannot help th inking that there 
m ight be special circumstances, such as some 
sudden hurricane of wind coming on and catching 
a sailing ship, which would prevent her keeping 
on her course, and which, i f  she did not deviate, 
would put her into immediate danger. That 
would excuse her. This being a deviation from 
the rule by one ship, i t  is fo r her to show that she 
was obliged to do so in  order to avoid immediate 
danger. I  w ill not say now whether that means 
immediate danger to herself or to another ship.
I  am inclined to th ink i t  w ill include immediate 
danger to another ship, as fo r instance, the smack. 
I f  she were obliged to port to avoid immediate 
danger to the Smack, I  th ink she would be excused 
from deviating from her course; but the learned 
judge has found that she was not obliged to 
deviate at all, and, secondly, that i f  she was she 
was not entitled to deviate as much as she did. 
Then I  cannot help th inking that, i f  she is not 
excused fo r deviating at all, or deviated more 
than was necessary to avoid danger, she broke the 
rule. The other ship, then, in my opinion, is 
relieved from the absoluteness of the rule that 
she is bound to keep out of the way at a ll events. 
But then there is the common law rule, which 
immediately attaches, that where one person does 
the wrong thing, or a negligent th ing which is the 
wrong thing, the other is not immediately absolved 
from a ll care. The other is then bound s till to 
act reasonably, and to do a ll that can be reason
ably expected to avoid danger. There is this 
difference only, that he has no longer an absolute 
obligation not to  avoid the danger. He has to do 
a ll that a man in  his position could reasonably do 
to avoid the danger. I f  he is a person m com
mand of a ship he has to do that which a sailor o i 
ordinary care and sk ill ought to do under the 
circumstances in  which he is placed. Now, the 
circumstances, according to the finding ol the 
learned judge, are these, that he is g°ing on his 
course w ith no occasion to suppose that the other 
ghip w ill port her helm and come towaids him , 
certainly no occasion to suppose that she w ill put 
her helm hard-a-port. She does put her helm 
hard-a-port, according to the finding of the judge, 
when there was between the ships about seven 
lengths, and when the Ambient was not yet past 
her, and when she was about five points or more 
on the port bow of the Ambient. She then does
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not port slightly, hut puts her helm hard-a-port, 
so as to he coming round quite quickly, so that 
though the Ambient ported her helm, and kept on 
as quickly as she could, the other caught her on 
the port quarter. The learned judge asked the 
T rin ity  Masters whether, taking the Saragossa to 
be doing that, they thought i t  was a desirable 
thing for the Ambient to port her helm, and keep 
on as hard as she could. The T rin ity  Masters 
say it  was the best thing she could do. We have 
asked the gentlemen who assist us whether, given 
the position of the two ships as found by the 
learned judge, i t  was the best th ing the Ambient 
could do in  the circumstances to put her helm 
hard-a-port, and go away as fast as she could, 
they te ll us i t  was the best thing. In  these c ir
cumstances the rule that she must do everything 
she reasonably can do to avoid collision is fu l
filled. She did what was best in  the attempt to 
avoid collision. She is not liable, therefore, 
under the common law rule. The collision 'is 
shown to be caused by the sole action of the 
Saragossa in  breaking the rule which she was 
bound to observe, and breaking it  in  the violent 
way in  which she did. The collision, therefore, 
was_ solely the result of a wrongful act of 
navigation on the part of the Saragossa, and 
the judgment of the learned judge must be 
supported.

L o p e s , L . J .—In  this case the Saragossa is the 
leading ship and the Ambient the following ship, 
and the question arises, what are the relative 
duties in the case of ships thus placed ? I t  
appears to me that the rule is this, that the lead
ing ship is bound to keep her course, and the over
taking ship is bound to keep out of the way of the 
leading ship. I f  the leading ship does not keep 
her course, the burden, and I  use the word ad
visedly, is then upon her to establish a necessity 
for departure from the rule that she is to keep her 
course, and she must also prove that she did not 
deviate more than that necessity demanded. But 
there is another case one must consider, namely, 
the case where there is a wrong manœuvre Hy the 
leading ship, such as i t  is said there was in  this 
case, where she deviates more than is necessary, or 
where she deviates when there is no necessity at 
a ll. In  this case i t  would be a wrong manœuvre 
of the leading ship. What, then, is "the duty of 
the following ship ? I t  is this. She must exer
cise a ll due care and skill. She must use a ll 
reasonable care and sk ill to avoid any collision or 
any immediate danger, notwithstanding the wrong 
manœuvre of the leading ship, and if  she does not 
she must take the consequences. Applying these 
rules to the present case, i t  appears to me that 
from  firs t to last the Ambient has done nothing 
wrong. I t  appears that when she starboarded for 
the smacks she was bound to do it, and afterwards 
resumed her course. A t this time she is, I  take it, 
the following ship. The Saragossa being the 
leading ship, her duty is to keep her course. She 
does not keep her course, but ports. D irectly she 
does it  tbe duty is cast on her to ju s tify  that 
action on her part. I t  may be she was justified 
in  the circumstances in  porting slightly, but what 
did she do P She put her helm hard-a-port. I f  
she did that, i t  is clear to my mind she did that 
fo r which there was no necessity, and in  these 
circumstances she would be breaking the rule w ith 
regard to keeping her course w ithout any adequate 
justification for so doing. B ut then it  is said s till

[C t . o f  A p p .

that the Ambient, having regard to immediate risk 
of collision, did not do what a reasonable, careful, 
and skifu l seaman would do to avoid a collision 
which was imminent. W hat the Ambient did was 
to put her helm hard-a-port, and keep on fu ll 
speed, her idea no doubt being that that would 
be the most efficient means of removing her from 
any risk arising from the Saragossa. I t  is 
said that that is not the best course, and 
that the better course would have been to have 
stopped her engines and reversed. That, again, is 
a purely nautical matter, and I  find that the Pre
sident consulted the T rin ity  Masters w ith refer
ence to it. He says that i t  is quite clear to the 
T rin ity  Masters that stopping or reversing at the 
time when she saw the Saragossa approaching her 
would not have been desirable, and that the result 
would have been to enhance the danger of the 
collision. We have had an opportunity of con
sulting those who advise us w ith regard to nautical 
matters, and they hold the same opinion. I  th ink, 
therefore, the decision of the President was the 
rig h t one, and we cannot say i t  should be in te r
fered with.

K a y , L.J.—I  have had considerable doubt 
during the arguments in  this case whether the 
Saragossa should be considered alone to blame for 
the collision which has taken place, but that doubt 
has been removed chiefly by the opinion which the 
nautical assessors have given to us in  the course 
of the case. There can be no doubt that the 
Ambient was a ship which was overtaking the 
Saragossa up to the moment of collision ; there
fore the rules which relate to overtaking ships 
apply in  this case to the Ambient. The Saragossa 
showed a lig h t over her stem. That seems to 
show that at any rate the Bhips were near 
enough to make that proxim ity dangerous, and 
that each ship had a duty to one another 
under these rules. Then another article which 
may or may not apply to this case is art. 18, 
which provides that every steamship when 
approaching another ship so as to involve risk of 
collision shall slacken her speed, or stop and 
reverse i f  necessary. Then art. 20 provides that, 
notwithstanding anything contained in  the prece
ding article, every ship, whether a sailing or a 
steamship, overtaking another, shall keep out of 
the way of the overtaken ship. I  am afraid I  
hardly concur in  the view which my learned 
colleagues have taken of that article. I t  does not 
seem to me to be subject to any difficulty what
ever. I t  is an absolute rule that the overtaking 
ship shall keep out of the way, and the reason 
seems to be that the ship which is following has 
fa r the best chance of adopting some manœuvre 
which w ill keep her clear than has the lead
ing ship, and that the look-out w ill probably be 
more vigilant at any rate forward than aft. 
Therefore, the look-out w ill see from the following 
ship more certainly and more readily that she is 
in danger than from the leading ship. I  read that 
as an absolute rule on the subject, of no difficulty 
whatever. Then the next rule is, that where, by 
one of the above rules, one ship is to keep out of 
the way, the other shall keep her course. 
That is subject to art. 23, that, “  in  obeying and 
construing these rules, due regard sjia ll be liad to 
dangers of navigation, and to any special circum
stances which may render a departure from the 
above rules necessary in  order to avoid immediate 
danger.”  Mow, applying these rules to this parti-
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cular case, the duty of the Saragossa. when the 
ships were near enough to one another to  make 
any kind of danger, was to show a stem ligh t, 
which she says she did. Her next duty was to 
keep on her course, unless it  was necessary to 
alter i t  to avoid danger. As the Mastei of the 
Rolls says, that may mean danger to  tke ^ a“ ^  
ship herself, or to some other ship w ith which she 
may possibly collide if  she keeps on her direct 
course. So, i f  the Saragossa diverted from  her 
course because she wanted to avoid the strive, 
and i t  was necessary to divert from 
that purpose, and she did not divert more than 
was necessary to avoid the Strive, to my mind 
she was keeping her course w ithin the meaning 
of the rules. Therefore, one of the mam questions 
is, D id she divert more than was necessary to 
avoid the Strive? The learned President has 
found that she d id ; and I  do not see how we can 
possibly d iffer from  that finding, looking to the 
whole I t  the evidence. I  believe, if  i t  was neces
sary to divert at all, which seems doubtful, as 
they were red lig h t to red lig h t when she ported 
her helm—if  i t  was necessary to divert, 1 can-

the*!eSedTdgeShIs found, that she 
diverted very much more indeed than was necessary 
to make her perfectly safe against any collision 
w ith the Strive. I f  she did, and assuming there 
was a wrongful divergence, did that relieve the 
Ambient from  the obligation of the 20tli rale 
that she should keep out of the way of the over
taking ship ? I  cannot satisfy myself that i t  
relieved her at all. I  quite agree that, i f  a collision 
takes place by reason of the other ship s divergence 
from her course, that ship would be only liab le ; 
but if  she had diverged at a time and manner that 
the Ambient could either have kept _ out of her 
way by altering her course or reversing, then, it  
the Ambient, having a perfect opportunity _ ot 
doing that, did not choose to do it, the collision 
then, nevertheless, m ight be alone the fa u lt of the 
Ambient, or i t  m ight be the jo in t fa u lt of the 
two ships. I t  is the advice which we have got 
upon th is point which makes me a g ^ e n tire ly  
w ith the decision of the learned President. W hat 
the Ambient did was this : She put her helm hard- 
a-port when she saw that the divergence of the 
Saragossa was bringing her into dangerous 
proxim ity to her. She did not stop and reverse. 
The T rin ity  Masters who were advising the 
President found that that would not have been a 
good thing to do ; tha t she did, m tact the best 
thing she could under the circumstances by 
putting her helm hard-a-port and not stopping 
and reversing. We have asked the gentlemen 
who assist us here, and they agree w ith that 1 
therefore th ink that, even assuming as I  do that 
there was s till an obligation on the Ambient, 
under the 20th rule, to keep out of the way of the 
Saragossa i f  she could, she did everything m her 
power to get out of the way of the Saraaossa and 
that stopping and reversing would not have been 
a useful manoeuvre to have adopted under the 
circumstances. Accordingly i t  follows tha t the 
Saragossa was alone to blame fo r the collision 
which took place, and I  th ink this appeal should 
be dismissed w ith costs. Appeal dismissed.

Solicitors fo r the appellants, Botterell and Roche.
Solicitor fo r the respondents, Charles L. 

Harvey.

Thursday, Nov. 3, 1892.
(Before Lord  E sher , M.R., L opes and K a y , 

L.JJ.)
A rmstrong an d  others v. A l la n  B rothers , (a)
A P P E A L  F R O M  T H E  Q U E E N ’S B E N C H  D IV IS IO N .

Conversion—Sale of goods Delivery to ship
owner—Shipowner not to accept goodŝ  without 
qiving a clean receipt—No clean receipt given 
_ Refusal to re-deliver to vendor—Subsequent 
acceptance by vendee and payment of vendor 
Liability of shipowner.

The plaintiffs N. and Co. engaged with the defen
dants, who were shipowners, fo r the shipment 
of a large quantity of oil to Montreal during the 
season, and i t  was arranged that the defendants 
were to receive no goods on board  ̂unless a clean 
receipt were given. The p la in tiff A. sold fifty  
barrels of oil to N. and Co. and delivered them to 
the defendants. The defendants received the oil, 
but refused to give a dean receipt fo r i t  ike  
plaintiff A. demanded re-delivery, which the 
defendants refused, as other cargo had been 
stowed on the top of it. N. and Co. having 
agreed to pay A. fo r the oil tn cash m exchange 
for mate's receipt, refused to pay fo r tfu> fifil,y 
barrels A. brought an action against the defen
dants for conversion, and afterwards amended the 
w rit by adding N. and Co. The consignees at 
Montreal accepted the oil and paid N. and Co.,
who thereupon paid A. . , , ,

Held, that A. had waived the right of saying that 
the property in  the goods had not passed to JV. 
and Co., and therefore, since the goods were not 
his at the time that re-delivery was refused, no 
action lay fo r conversion; and further, that no 
action lay fo r his loss of interest through the 
delay in  payment to him of the price of the goods 

Judgment of Wills, J. {reported ante, p. -77 ; 67 
L. T. Rep. N. 8. 417) reversed.

T h is  was an appeal from  the judgment of WOR, 
J. upon the tr ia l of the action w ithout a ju ry , 
reported ante, p. 277; 67 L . T. Rep. N. S. 417 

The facts are fu lly  set out in  the report of the
judgment of the learned judge. , .

The learned judge gave judgment fo r the plain
t if f  Armstrong.

The defendants appealed.
W itt Q.C. and Hurst fo r the defendants.
Joseph Walton, Q.C. and R. M. Bray fo r the 

plaintiffs. . ,
Lord E sh er , M .R .- I th ink that judgment 

ought to have been entered m th is case fo r the 
defendants as against Armstrong. vvi 
the case step by step Goods were sent to the 
defendants, who are shipowners, ^  “  
N ickoll and Co., who are some of the plaintiff», 
to be dealt w ith by them under the terms ot 
a contract which had been previously made 
between them and N ickoll and Co., whereby 
they had agreed to give N ickoll and Co. a certem 
amount of room in  their ships fo r the export of 
car ro during the season. There was a stipulation 
between them that no goods were to beJ ec? veî  
on board unless a clean receipt could be given, 
and the shipowners therefore were either boundto 
accept the goods and give a clean receipt for them,
or else, i f  they could not give a clean receipt, they 
were not boufid to accept the goods. As a matter 

(a) Reported by E. M a n l e y  Sm it h , Esq., Barrister-nt-Law.
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of fact they accepted the goods, which are the 
subject of this action, but i t  was done contrary to 
the ir authority to receive because they refused 
to give a clean receipt. In  such a case, i f  NickoU 
and Co. shipped goods and demanded them back 
and were refused, they m ight sue in  trover. Now 
if®  S°ods m this case were brought to the ship by 
the p la in tiff Armstrong under a contract between 
himself and NickoU and Co. Then, if  there was 

Armstrong m ight have sued. Now 
this fact is to be considered, that the contract 
^ een Armstrong and N ickoll and Co. was 

U?knr m  J° the defendants, nor wefe the 
defendants bound to anticipate the likelihood 

eX/ 3i®nce’ “ or they possibly have
W6re *he terms of ifc- Therefore the 

Armstrong and NickoU and Co. 
cannot be relied on here as against the defen
dants. bo fa r then Armstrong m ight treat what 
happened as a wrongful conversion of the goods. 
I  he next day he brought this action. Not beinc 
able to rely as against the defendants on the 
contract w!th NickoU and Co., his claim must 
be that the defendants are in  possession of his 
goods, and that he is therefore entitled to the 
return of the goods or the ir value, and possibly 
special damage to be asked fo r at the time the 
action was brought. I f  the contract between 
Armstrong and N ickoll and Co. is not to be taken 
mto consideration, where is there any special 
damage ? Armstrong would be entitled to the 
value of the goods a t the time, and m ight get 
damages under the statute in  the nature of 
interest fo r the delay. These damages would 
not be part of the cause of action, but something 
which the ju ry  could give i f  they th ink fit. Since, 
therefore, under the contract between Armstrong 
and N ickoll and Co., the property in  the goods 
did not pass unless the defendants gave a clean 
receipt, Armstrong m ight have insisted on the 
return of the goods. B ut then NickoU and Co. 
Aealt ™*h the goods in  a way which he says 
they had no rig h t to deal w ith them. NickoU 
and Go sold the goods, they assumed that the 
goods belonged to them and used them accord- 
m gly Then Armstrong m ight have sued NickoU 
and Go. fo r the conversion of his goods but 
instead of repudiating what they did, he adopts 
i t  and treats the sale of the goods by N ickoll »rul 
Co. as a thing which they had a rig h t to  ™  
out, and further he has received the agreed price 
o f the goods. Consequently he has waived his 
rig h t of saying that the property never passed; i t  
is impossible fo r him to say now that the property 
did not pass by his contract of sale to NickoU and 
Co. Therefore, when the goods had been shipped 
and he demanded them back and was refusedjthe 
goods were not his. Therefore trover w ill not lie, 
and judgment must be fo r the defendants.

That is enough to decide the case, but there is 
another ground also. He has received the price of 
the goods, therefore he cannot get i t  again. But 
he also claims special damage, namely, the loss 
o f interest by reason of his not having been paid 
fo r the goods by NickoU and Co. as early as he 
would otherwise have been. That is to say, he 
claims this interest as a matter of right, as part 
of his cause of action. There are two objections 
to this. F irst, he had no righ t to immediate 
payment by NickoU and Co. because no clean 
receipt was given fo r the goods; and secondly, 
he cannot sue the defendants fo r the result of

a breach of a contract not known to the defen
dants under the rule laid down in  Hadley v. 
Baxendale (9 Ex. 341). Then there is a claim fo r 
i  e*Penses °f. a barge which he sent on the 
12th June to bring back the goods. B ut he sent 
the barge after he had made a demand fo r re
delivery, and after a refusal to re-deliver which he 
had chosen to treat as final. Therefore he cannot 
recover fo r that. I  th ink the judgment in  the 
court below was wrong, and that this appeal must 
be allowed.

L opes and K a y , L.JJ. were of the same 
opinion.

Appeal allowed.
Solicitors: fo r the p la in tiff, George E. Philbrick; 

fo r the defendants, Pritchard and Sons.

A pril 4 and 5, 1892.
(Before Lord E sher , M.R., F r y  and L opes, 

L.JJ.)
T h e  D u k e  of B uccleug h . (a)

Practice Collision —Parties —Final judgment—-
B. S. C., Order XVI., rr. 2 and 11.

The court has power under Order XVI., rr. 2 and 11, 
in  a collision action in  personam tried in  the 
Admiralty Division, to add or substitute new 
plaintiffs after judgment, but before the reference 
to assess the damages.

In  a collision action in  personam by owners of ship 
(md cargo, which, having been carried to the 
House of Lords, resulted in  a decision in  favour 
of the plaintiffs, the name of the cargo owner's 
agent was by mistake inserted in  the w rit as a 
p la in tiff. Prior to the reference to assess damages 
this mistake was discovered, and on application 
to substitute the name of the real cargo owner : 

Held, that the court had power, under Order X V I. 
rr. 2 and 11, to grant the application, and that 
in  the circumstances i t  ought to be made.

T h is  was an application by p la intiffs in  a colUsion 
action in  personam, asking fo r the addition or 
substitution of fresh plaintiffs.

The action was instituted by the owners of the 
sailing ship Vandalia and her cargo, and her 
master and crew, against the steamship Duke of 
Buccleugh. J

The defendants counter-claimed.
The Vandalia, her cargo and crew’s effects, were 

a ll lost in  the collision.
The w rit, which was entitled “  between George 

F. Smith and others, pla intiffs, and the Eastern 
Steamship Company Lim ited, defendants,”  was 
indorsed as follows: “  The pla intiffs, as owners of 
the ship or vessel Vandalia, of the port of St. 
Johns, New Brunswick, the owners o f her cargo 
and  ̂ her master and crew claim compensation 
against the Eastern Steamship Company Lim ited, 
the owners of the steamship Duke of Buccleugh 
fo r the loss of the said vessel Vandalia, her cargo 
and crew’s effects, occasioned by a colUsion which 
took place in  the EngUsh Channel in  the month of 
March 1889.”

A t the tr ia l before B u tt, J., on the appUcation 
oi the defendants, the learned judge ordered the 
P|a!n t® s to give the names and addresses of the 
plaintiffs,and accordingly such names and addresses 
were given to the pla intiffs, the owner of cargo

(«) Reported by Butler Aspinall, Esq., Barrister-at-Law.
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being described as “  Funck, merchant, of Bishops- 
gate-street, London,”  and the w rit was amended 
by the insertion of such names as plaintiffs.

The case, which was taken to the House ot 
Lords, resulted in  a decree finding the D uke of 
Buccleugh alone to blame. , .

The p la in tiffs ’ solicitors, when preparing their 
claim fo r reference, ascertained that Meissner 
Ackerman and Co., of New York, and not Funck 
were the real owners of the cargo. I t  appeal e 
that, although the cargo was invoiced to Funck 
and Co., they were only holders of the bids ot 
lading as agents fo r sale. . .

T h e  p la in t i f f s ’ s o l ic ito rs  th e re u p o n  issu e d  a w r i t  
in  personam  a t  th e  in s ta n c e  o f  M e is s n e r A c k e rm a n  
a n d  C o., a g a in s t th e  E a s te rn  S te a m s h ip  C o m p a n y  
L im ite d ,  c la im in g  f o r  th e  loss  o f  t h e i r  c a rg o  b y  
c o ll is io n . T h e  d e fe n d a n ts  ap pea red , b u t  re fu s e d  
to  a d m it  l i a b i l i t y ,  s ta t in g  t h a t  th e y  in te n d e d  to  
d e fe n d  th e  a c tio n .

The cargo owner then took out the present 
summons in  the original action, asking that 
Meissner Ackerman and Co., should be added as 
plaintiffs, or substituted fo r Funck.

The application having been refused by the 
registrar, the cargo owner appealed to the judge, 
by whom the summons was adjourned into court 
fo r argument.

Rule of the Supreme Court, Order X V I., r. 2: 
W here  an action  has been commenced in  the  name o f 

the w ron£ person as p la in t if f ,  o r where i t  is doub tfu l 
w hether i t  has been commenced in  the  name o f the  r ig h t 
p la in t if f ,  the cou rt o r a judge may, i f  satisfied th a t i t  
has been so commenced th roug h  a bond fide m istake, and 
th a t i t  is  necessary fo r  the de term ina tion  of the  rea l 
m a tte r in  dispute so to  do, order any o the r person to  be 
substitu ted  or added as p la in t if f  upon such term s as m ay

B u ie ' l l .  N o cause or m a tte r sha ll he defeated by  
reason o f the  m is jo inder o r non jo inder o f pa rties, and 
the  c o u rt may in  every cause or m a tte r deal w ith  the 
m a tte r in  con troversy so fa r  as regards the  rig h ts  and 
in te res ts  o f the  pa rties  a c tu a lly  before i t .  The cou rt o r 
a judge may a t any stage o f the  proceedings, e ith e r upon 
o r w ith o u t the  app lica tion  o f e ith e r p a rty , and on such 
term s as m ay appear to  the  cou rt o r a judge to  be ju s t, 
order th a t the names o f any pa rties im prope rly  jo ined, 
w hether as p la in tiffs  o r as defendants, be s tru ck  ou t, 
and th a t the  names o f any pa rties  w he the r p la in tiffs  or 
defendants who ought to  have been jo ined, or whose 
presence before the  cou rt may be necessary in  order to  
enable the  c o u rt e ffec tua lly  and com plete ly to  ad jud icate  
upon and se ttle  a ll the  questions invo lved  in  the  cause 
o r m a tte r, be added. N o person sha ll be added as a 
p la in t if f  su ing w ith o u t a next fr ie n d , o r as the  next 
fr ie n d  o f a p la in t if f  under any d is a b ility , w ith o u t h is own 
consent in  w r it in g  the re to .

Kennedy, Q.C. in  support of the application.— 
The court has power to make the order asked 
under Order X Y I., rr. 2 and 11. Analogous orders 
have been made by th is court before :

The Tlos, Swa. 100 ;
The M inna , L . Bep. 2 A . &  E . 97.

[J e u n e , J. referred to the case of Heard v. 
Borgwardt, W . N. 1883, p. 173.] That case deals 
w ith rule 12. In  Adm iralty the decree fixing the 
lia b ility  is not final judgment.

Barnes, Q.C. and F. Laing fo r the defendants. 
—The court has no power to grant the applica
tion. The proceedings were over as soon as the 
court determined the question of lia b ility . I f  so, 
the court cannot add parties after judgment. By 
the decree the p la intiffs named in  the w rit are 
entitled to  recover what damage they, the plain
tiffs  named therein, have sustained. By adding

fresh p la intiffs the court would in  effect vary the 
decree. In  The Ilos (uhi sup.) and The Minna 
(ubi sup.) the p la in tiffs on the record had bene
ficia l rights. A t common law this application 
would not be granted :

Walcott v. Lyons, 52 L . T . Bep. N . S. 399 ; 29 Ch. 
D iv . 581;

Chapman v. Day, 48 L . T . Bep. N . S. 907;
P h illip s  v. Homfray, 24 Ch. D iv . 439;
Attorney-General v . Corporation of Birm ingham,

43 L . T. Bep. N . S. 77 ; 15 Ch. D iv . 423;
Munster v. Cox, 53 L . T . Bep. N . S. 474; 10 A pp. 

Cas. 080.
The object of the rules was to prevent p la intiffs 
on the record who had obtained judgment losing 
the benefit of such judgment by misjoinder or 
nonjoinder of parties. I t  was not meant to give 
the benefit of proceedings to a stranger who only 
seeks to come in  after lia b ility  has been de
termined.

Kennedy, Q.O., in  reply, cited
The Freedom, 25 L .  T . Bep. N . S. 392; L . Bep. 3 

A . &  E. 495; 1 Asp. M a r. Law  Cas. 136;
The James Armstrong, 33 L. T . B e p .N . S. 390; L . Bep.

4 A . & E . 380 ; 3 Asp. M a r. Law  Cas. 46.
Cur. adv. vult.

March 29.—J e u n e , J.—Having considered my 
judgment in  this case, I  w ill now deliver it. The 
w rit was amended by order of the court directing 
the names and addresses of the p la intiffs to be 
•iven. One Funck was by a bona fide mistake 

described therein as the owner of cargo. I t  subse
quently appeared that Funck was not the owner, 
and I  am now asked to substitute the names of 
Messrs. Ackerman, the real owners, fo r his. I f  I  
have the power, I  th ink that th is amendment 
ought to be made. The defendants have been_ in  
no way prejudiced by the name of Funck having 
been on the record instead of that of Messrs. 
Ackerm an, and i f  i t  were not that they desired to 
fight the case over again, they would not be 
prejudiced by having to pay Messrs. Ackerman. 
Mr. Kennedy, in  support of this application, relies 
on rules 2 and 11 of Order X V I. [Reads them.] 
I t  appears to  me that the circumstances of this case 
satisfy the conditions of rule 2 in  this, tha t there 
was a bond fide mistake. I  w ill presently consider 
whether i t  is necessary fo r the determination of 
the real matter in  dispute that the names of the 
real owners of the cargo should be on the record.
I  w ill also consider whether the circumstances do 
not satisfy the condition of rule 11, whether or no 
the presence of the cargo owner before the court 
is not necessary in  order to enable the court 
effectually and completely to adjudicate upon and 
settle a ll the questions involved in  the cause or 
matter. B u t i t  is said—and this is the real point 
fo r decision—that in  th is case final judgment has 
been given by the House of Lords, and that 
therefore the application to amend is now too late, 
whether you rely on the words “  at any stage of 
the proceedings,”  or “ fo r the determination of 
the real matter in  dispute.”  Two arguments, 
which really resolve themselves into one, were 
pressed upon the court. I t  was said that a plain
t if f  who has a cause of action cannot be substituted 
fo r one who has none, and reliance was placed on the 
decision in  Walcott v. Lyons (ubi sup.) ; but i t  w ill 
be seen on looking into that case that the Court 
of Appeal would apparently have allowed the 
substitution i f  the terms they imposed had been 
acceded to ; and in  the case of Long v. Crossley
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(4111^ R?P’ N ' S' 7P3 5 13 Ch. Div. 388) 
a,? la™. a n gh* was substituted fo r a
p lam tift with. none. Indeed, the provisions of 
rule 2, making a bond fide mistake a condition 
seem to include and point to the person who was 
erroneously brought forward, having no rig h t in 
himself I  th ink, however, that this argument 
was really put forward only in  combination w ith 
the argument founded on the proposition that the

off 0rfi:ra!JS-lt i ltl011 of a party cannot be made after final judgm ent. Such proposition is 
perfectly true. The case of the Attorney General 
^  Corporation of Birmingham (43 L . T. Rep. N. S. 
77 , 15 Ch. Div. 423) shows that in  the Chancery 
f ™ “ ,; after the final decree, one defendant 
cannot be substituted fo r another. The case of 

(ubi sup.) shows that fo r this 
purpose m the Chancery Division final decree 
means the actual drawing-up and entering of the 
final decree; and when, as in  the case referred to 
of Munster v. Cox, the question is one of adding 
aiter final judgment a defendant who hitherto had 
been no party, fo r the purpose of getting execu- 
taon against him, the case is of course even clearer. 
■°bt this action is in  the Adm iralty Division, and 
what I  have to consider is, what do the words “ at 
any stage of the proceedings,”  or “  determination 
of the matter,”  mean when applied to proceedings 
fo r collision in  that division. The important 
question in  such cases is the conduct of those on 
board each ship; or, to put i t  in  other words, which 
ship is liable fo r the collision, and the personalities 
o f the owners of the ship and cargo are generally 
so immaterial t i l l  i t  comes to payment and receipt 
of the damages, that often, i f  not usually in 
practice, the names of the owners of the ship 
aiM cargo do not appear in  the pleadings, and 
seldom i f  ever is any question of the ownership 
of ship or cargo raised at the hearing. The result 
is, that the only question determined by the decree 
is the fixing of the lia b ility . The amount of 
damages and the persons to receive them are 
questions le ft to be determined by the registrar 
and merchants. I  th ink that the fact that the 
damages remained to be assessed rendered the 
decree of the judge at the hearing no final judg
ment. The learned counsel fo r the defendants 
relied on the analogy of common law, and said, 
on the authority of Chapman v. Day (ubi sup.), 
in  the Queen’s Bench Division, that a judgment 
determining the lia b ility  was a final judgment, 
though the damages remained to be assessed ; but 
I  th ink that the judges in  the Court of Appeal 
in  reversing that judgment intended to express a 
different view, because they followed their judg
ment in Phillips v. Homfray (ubi sup.), a case in 
the Chancery Division decided shortly before. In  
the la tter case Bowen, L.J., delivering the judg
ment of himself and Cotton, L .J., said: “  Tlie 
claim of the p la in tiff is in substance so fa r a« 
these inquiries are concerned an action for 
trespass. _ The inquiries, whatever the form  of 
language in which they are directed, are an assess
ment of damages, and u n til they have been com
pleted the action is s till undetermined.”  I t  would 
appear therefore that, both in  the Queen’s Bench 
and Chancery Divisions, a judgment is not to be 
considered as term inating the action while damages 
remain to be assessed. B ut in  the Adm iralty 
D ivision the matter does not rest only on assess
ment of damages. The title  of the pla intiffs remains 
after the decree open to question, and i t  appears

to me that the defendants are in  this dilemma, 
that i f  the decree is final M r. Funck must be 
regarded as owner of the cargo, or i f  he is not to 
be so regarded, the decree is not final. The 
practice in  the Adm iralty Court goes fa r to show 
that a decree at the hearing was never considered 
final in  the sense that a new claimant could not 
be introduced afterwards as a party to the suit to 
get his damages assessed, and when assessed, to re
ceive them. In  the case of The Ilos (ubi sup.), where 
the action was brought, not by the registered owner, 
but by a person having a b ill of sale—whether 
taken after or before the collision does not appear— 
Dr. Lushington after decree, and when the matter 
was _ before the registrar and merchants, refused 
to dismiss the defendants on the ground of want 
of title  in the pla intiffs, ordered the reference to 
proceed., and added that, i f  there was any doubt who 
was entitled to receive the amount of compensation 
after i t  had been assessed, he should direct the 
amount to be paid into the registry, and throw upon 
the party claiming i t  the onus of establishing his 
ownership. In  The Minna (ubi sup.) S ir Robert 
Phillim ore approved and followed the case of The 
Ilos (ubi sup.). I t  is said by M r. Barnes that in  
both these cases the p la intiffs on the record had, 
or m ight have had, beneficial rig h ts ; but that does 
not appear to me to meet the point that the Court 
of Adm iralty considered the decree of the judge 
s till le ft open the question of the title  of the 
p la intiffs as owners of ship or cargo. Reliance is 
placed on rule 12, as showing that no application 
t°. add or substitute a party can be made after the 
tn a l—an argument which no doubt commended 
itse lf to the mind of Field, J. in  Heard v. 
Borgwardt (ubi sup.) as supporting the decision in 
Attorney-General v. Corporation of Birmingham 
[ubi sup,), which he was following. B ut I  do not 
th ink tha t rule m ilitates against the view I  have 
expressed. I f  the word “  tr ia l ”  does not include 
the reference to the registrar and merchants, as I  
th ink it  does, then the mode of application is le ft 
unprovided fo r in  the case where the tr ia l w ithin 
the meaning of rule 12 does not terminate every 
stage of the proceedings w ithin the meaning of 
rule 11. The proper order I  th ink w ill be to add 
Messrs. Ackerman as plaintiffs, as in  this way 
any rights the defendants may have against Mr. 
Funck w ill be preserved. The costs of this appli
cation must be paid by the applicants, and I  th ink 
they should be paid before Messrs. Ackerman are 
added, as p la intiffs’ costs other than the costs of 
th is application w ill be reserved.

From this decision the defendants appealed.
April 4.—Barnes, Q.C. and F. Laing, fo r the 

appellants, cited, in  addition to the cases cited 
in  the court below,

Onslow v . Commissioners o f In la n d  Revenue 64 
L. T . Rep. N . S. 211; 25 Q. B. D iv . 465:

Ex parte Chinery, 50 L . T . Kep. i f .  S. 312: 12 Q. B  
D iv . 342; and

Salaman v . Warner, (1891) 1 Q. B. 734.

Finlay, Q.C. and Dr. Stubbs, fo r the respondents, 
were not called upon.

A pril 5 — Lord E sher , M.R.—The question as a 
matter of law turns upon Order X V I., it . 2 and 11. 
The rule which applies to the case is rule 2, but 
i t  is necessary to carry into rule 2 the requisites 
of rule 11. I t  is obvious that there m ight be a 
wrong p la in tiff on the record; e.g., i f  Funck was
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the indorsee of b ills  of lading, indorsed to him 
that he m ight act fo r the goods owner, he was 
agent fo r the owner. The real owner was s till the 
real p la in tiff, although the name of his agen was 
put upon the record. I t  is said that hunch s n 
was put on w ithout his authority. These actions 
are really fought by underwriters. I  w ill assume 
that the wrong name was put on the record. I t  
was not fraudulent. I t  was not done w ith any 
motive. I t  was a mistake. The rule says that. i t  
the wrong p la in tiff was put on, the court m ight 
put on the rig h t one. The application was w ith in  
the very words of the rules. B u t i t  is said this 
cannot be done after the decree fixing the la y- 
That argument is opposed to thej vcry words ot 
the rule, which are “ at any stage. The deciee 
fixing the lia b ility  in  the Adm iralty Court is not
a final judgment. The proceedings are not over.
I f  there were no other judgment to be signed the 
proceedings are not over, for the assessment ot 
damages lias to be sent to the regis la i an 
merchants. I  ta k e -it that there would be if  
necessary another decree after the registrar an 
merchants have found what the amount of damage 
ought to be. I f  there was any difficulty about it, 
that would be drawn up m the final order, and 
then there would be a monition. I f  the practice 
in the Adm iralty Court is now altered by the 
issue of w rits of fieri facias, such alteration makes 
my view a ll the stronger. I t  is then said tiiafc 
there is no consent in  w riting  on the part ot the 
rig h t p la in tiff. I t  is no doubt necessary that his 
consent in  w riting  should be got. I t  shall be got. 
The result is, that the order must stand w ith the 
variation tlia t the p la in tiff’s consent in  w riting  is 
to be obtained w ithin six weeks. The appellants 
w ill have to pay the costs of the appeal.

F r y , L. J.—The words of Order X V I., rr. 2 and 
11, are quite ample to ju s tify  and require the 
amendment. I  base my decision upon the words 
“  at any stage of the proceedings.”  I t  has been 
argued that the rules do not apply after hnal 
judgment. In  my opinion, they apply as long as 
anything remains to be done in  the case, in  this 
case there remains the assessment of damages. 
Here the name of a person has been improperly 
but bond fide joined as p la in tiff, and the names 
of other persons are necessary to settle the ques
tions at issue. I t  is in  this case the d u ty  o f  the 
court to substitute the names of the rig h t plain
tiffs.

L opes, L .J .—The case is well w ith in the rule.
Solicitors fo r the appellants, Gellatly and

Warton. „
Solicitors fo r the respondents, Thomas Cooper

and Co.

Monday, March 27, 1893.
(Before L i Nd le y , K ay , and Sm it h , L.JJ.) 

T he  Sh ip  Cresc ent ; T h e  Great  N orthern  
Ste a m s h ip  F is h in g  Company  L im it e d  v. 
Owners of th e  Ste am sh ip  Crescent, [a)

A P P E A L  P R O M  T H E  A D M IR A L T Y  D IV IS IO N . 

Practice—Appeal from County Court—No note 
of proceedings in  County Court Or cr for 
examination of witnesses before Admiralty D iv i
sional Court—Jurisdiction—Collision—-Mutes of 
Supreme Court 1883, Order LIX.., r. 8._
(a) Reported by E. A. Scbatchley, Esq., Barrieter-at-Law.
VOL. V II., N. S.

Where an appeal is brought from a County Court, 
and no note of the evidence or proceedings m_ that 
court has been taken, a Divisional Court has ju ris 
diction to order that the witnesses of both parties 
called and examined in  the County Court be pro
duced and examined at the hearing of the appeal, 
care being taken to prevent the appeal assuming 
the form of a new trial.

Decision of the Divisional Court (Jeune and Barnes,
JJ.) affirmed.

A n action was brought in  the C ity of London 
Court by the Great Northern Steamship Fishing 
Company Lim ited, against the owners of the 
steam-tug Crescent, to recover the sum ot lOOi. 
and costs fo r damages caused by collision between 
the Crescent and a ship belonging to the plamtafis.

The case was tried  by M r. Commissioner K err 
on the 1st March 1893.

Neither party took any note of the evidence 
given at the tria l, or of what occurred there. The 
judge was' not requested to take any note, Mid he 
did not take any. He found for the pla intiffs.

The defendants gave notice of appeal, and 
moved before the Divisional Court, under rule 8 
of Order L IX ., fo r an order that, upon the hearing 
of the appeal, the witnesses called and examined 
at the tr ia l of the action in  the court below both 
by the p la intiffs and the defendants, m ight be 
examined viva voce before the D ivisional Court 
upon the ground that the learned judge m the 
court below had taken no notes of the evidence 
and that otherwise the appellants would be
deprived of their rightrto  appeal.

Order L IX ., rule 8, provides that, on any 
motion by way of appeal from  an inferior court 
the court to which any such appeal may be brought 
shall have power, i f  the notes of the judge of such 
inferior court are not produced, to hear and detei- 
mine such appeal upon any other evidence or 
statement of w liat occurred before such judge as
the court may deem sufficient.

The Divisional Court (Jeune and Barnes, JJ.), 
on the 6th March 1893, decided that the appeal 
ought to be heard, and ordered that the witnesses 
of both parties called and examined. in  the court 
below be produced and examined at the hearing o

Theuplaintiffs now appealed against that order. 
Joseph Walton, Q.C. (Butler Aspinall w ith him) 

for the appellants.—Rule 8 of Order L IX . of the 
Rules of Court 1883 empowers the court to which 
any appeal from  an inferior court may be brought, 
i f  the notes of the judge of such infenor court are 
not produced, to hear and determine such appeal 
upon any other evidence or statement ot what 
occurred before such judge which the court may 
deem sufficient. B ut that rule does not empower 
the court to make such an order as has been made 
by the Divisional Court in the present case. I t  
that is carried out, there w ill be practically a new 
tria l, not an appeal. An appeal to, not a new 
tria l by, the D ivisional Court is the proper remedy 
fo r a person dissatisfied w ith the decision ot a 
County Court. A  party has a rig h t to appeal 
from  a final judgment of a County Court judge 
in  an Adm iralty action under sect. 120 ot tiie  
County Courts A ct 1888:

The Eden, 66 L . T . Kep. N. S. 387; (1892) P. 67 ; 
7 Asp. M a r. Law  Cas. 174.

Under that section a note of what took place a t 
the tr ia l in  the County Court made or authenti-

2 Q
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cated by the judge is a condition precedent to anv 
appeal from  his decision being heard:

Cook v . Gordon, 61 L . J . 445, Q. B .

Such an order as this ought not at any rate to be 
made except under special circumstances:

B ee ,! Asp. M a r. Law  Cas. 293 ; 26 L . T .
Rep. N . S. 590; L . Rep. 3 Adm. & Ecc. 527.

He referred also to

T EepO$ Ms i 2 0 i4 ASP’ M al’ LaW CaS' 79; 40 L ' T '
F. B. Lamg, fo r the respondents, was not called 

upon to argue.
U J r—I  do not th ink we can go to 

the length of discharging this order. I t  is a some
what unusual one. [H is Lordship read i t  and 
continued:] The action was brought in  the C ity 
ot London Court. The matter not being a very 
im portant one as regards the amount of money 
involved, no one took any note of what was said 
by the witnesses, or of what took place at the 
tria l, the  learned commissioner, as is known, is 
so overburdened by his work that he is unable to 
take notes of the evidence. I t  is unfortunate that 
there are no means of having notes taken of what 
takes place in  the court, but perhaps there may be 
hereafter. In  the meantime matters are at a dead
lock. The decision was against the defendants. 
They have a rig h t to appeal. B ut there are no 
materials upon which the D ivisional Court can 
hear -the appeal. The defendants accordingly 
applied to that court to make an order, under 
Order L IX ., r. 8, o f the rules of court fo r the 
examination before them of the witnesses 
examined at the tr ia l of the action in  the 
court below. The court had power to make such 
an order, and has, in  the exercise of its  discretion, 
made the order which I  have read. Can we say 
that i t  is wrong P I  th ink that the defendants are 
not entitled under the rule to have a new tria l, 
but only to have the evidence given in  the court 
below reproduced. I  adm it that there may be 
some d ifficulty in  preventing fresh evidence being 
given, and the appeal so becoming practically a 
new tria l, but the Divisional Court must be 
trusted to deal w ith that as they th ink best. I  
cannot say that the D ivisional Court was wrong 
in  making the order in  question, and I  think- We 
should be doing more harm than good if  we were 
to reverse their decision. The appeal must be 
dismissed w ith costs.

K a y , L.J.—I  am of the same opinion. Rule 8 
of Order L IX . does not authorise a new tria l, but, 
there being nothing in the present case to show 
the D ivisional Court what took place in  the C ity 
o f London Court, i t  has power to hear the appeal 
upon any evidence of what occurred in  the court 
below which i t  thinks fit. W hat evidence can 
be obtained except by calling the witnesses and 
asking them what evidence they gave a t the tr ia l P 
There is, I  admit, a great d ifficu lty in  drawing 
a distinction between that and a new tria l, but this 
court has not to deal w ith  that. I  cannot say that 
i t  was not w ith in  the jurisdiction o f the Divisional 
Court under the rule to make the order in  ques
tion if  there are no other means of finding out 
what took place at the tria l. They may say that 
they w ill have the witnesses before them and ask 
them to repeat a ll that they said. That is w ithin 
the very letter of the rule, but means of ascer
ta ining the evidence must be used in  such a way, 
i f  possible, as to prevent the appeal taking the

form of a new tr ia l; but we must leave the D iv i
sional Court to deal w ith that. A ll that we say now 
is that the Divisional Court was not going beyond 
its jurisdiction in  making the order appealed 
from.

Sm it h , L.J.—I  quite agree. I  only add that 
th is case does not either agree or disagree w ith 
Cook v. Gordon (ubi sup.), which was a case under 
sect 120 of the County Courts A ct 1888. I f  that 
case ever comes up again fo r discussion the court 
which has to deal w ith it  w ill not, in  my opinion, 
be fettered by anything which has happened to-

^  Appeal dismissed.
Solicitors for the appellants, Lowless and Co.
Solicitors fo r the respondents, J. A. and H. E. 

Farnfield.

HIGH COURT OF JUSTICE.

QUEEN’S BENCH D IV IS IO N .
Nov. 17 and 18, 1892.

(Before Lord Co ler id g e , C.J. and W il l s , J.)
F ellows a n d  others v . T h e  Owners of the  

V essel L ord St a n le y , (a)
Court of Passage of the City of Liverpool—Juris

diction—Admiralty—Action in  rem—Buies of 
Cowrt—Power to make rule in  nature of Order 
X IV .—U ltra  vires—Prohibition.

The County Courts Admiralty Jurisdiction Act 1868 
(31 & 32 Viet. c. 71J, ss. 10, 13, 23, 25, Zb—The 
County Courts Admiralty Jurisdiction Amend
ment Act 1869 (32 & 33 Viet. c. 51), ss. 1, 6.

An action in  rem being brought in  the Court of 
Passage in  the City of Liverpool Admiralty 
Division to recover a sum of money as wages due 
to seamen, the plaintiffs took out a summons in  
the above court calling upon the defendants to 
show cause why they (the plaintiffs) should not 
sign fina l judgment fo r the amount claimed and 
costs. The deputy registrar made a decree that 
the defendants should pay 221. 6s. 10d. and costs, 
under an “ order”  made by the assessor or judge 
of the said court on the 10th Feb. 1882. This 
“  order ”  purported to apply a procedure similar to 
that under Order X IV . to Admiralty actions in  
rem or in  personam, brought in  the Court of 
Passage to recover a debt or liquidated demand in  
money, and to enable a plaintiff, on showing that 
there was no defence to the action, to enter up 
judgment or decree fo r the amount indorsed on 
the writ, together with interest ( i f  any) and costs. 
No affidavit of merits was put in  by the defen
dants, but they objected to the jurisdiction of 
the Court of Passage to make the aforesaid 
“  order.”

Held, on an application by the defendants fo r a 
w rit of prohibition, that the “  order ”  made by 
the assessor or judge of the Court of Passage was 
u ltra  vires, neither the County Courts Admiralty 
Jurisdiction Act 1868 nor the Amendment Act of 
1869 giving such power, and that therefore the 
registrar had no jurisdiction to make the decree.

A ppeal  from  Chambers.
This was an application fo r a w rit of prohibi

tion to the judge of the Court of Passage at
Liverpool. In  this case an action in  rem was

(a) Reported by T. R. Bridowaxeb, Esq., Barrister at-Law.



MARITIME LAW CASES. 299

Q.B. D iv .] F ellows a n d  others v. Owners of th e  V essel L ord St a n le y . [Q.B. P i t .

brought in  the Adm iralty D ivision of the Passage 
Court of Liverpool. . ,

The claim indorsed by the p la intiffs on the 
wi-it was a sum of money alleged to be due to 
them as wages fo r services rendered on the vessel 
Lord Stanley, to the owners of the vessel to r 
wages in  lieu of notice and for commission and 
ten days double pay, under sect. 187 ot the 
Merchant Shipping A ct 1854.

The mortgagee in possession of the vessel m te i- 
vened to defend the action. , „ , ,

An appearance on behalf of the defendants
was duly entered. , . ,. ~ „

A  summons was then issued out of the Court ot 
Passage calling upon the defendants to show cause 
why the p la intiffs should not be at liberty to sign 
final judgment in  the action against the déten
dants. . » ,,

A t the hearing of the summons before the 
deputy registrar the only evidence produced was 
the affidavit of the p la intiffs’ solicitor.

No affidavit of merits was put in  on behali ot 
the defendants, but objection was taken to the 
jurisdiction of the Court of Passage to make a 
summary order or decree fo r final judgment w ith- 
out tria l. The deputy registrar, however, over
ruled the objection, claiming the rig h t ot the 
court to make 'the said decree by virtue of the 
order of the 10th Feb. 1882 made by the assessor 
of the Court of Passage, and accordingly made 
an order giving the p la intiffs leave to sign 
judgment fo r the fu ll amount claimed and 
costs.

The defendants thereupon appealed to Barnes, 
J., the Vacation Judge in chambers, who upheld 
the decree. From his decision they appealed to 
this court.

The follow ing is the order made by the assessor 
of the Passage Court.

General orders fo r  fu r th e r  re g u la tin g  and amending 
the  p ractice and procedure o f the  C ou rt o f Passage of 
the  C ity  o f L ive rpoo l, made and signed the  10th Feb. 
1892 by T . H . B ay lis , the  assessor and pres id ing judge.

Order No. I I .  provides that
W hereas i t  is  desirable in  A d m ira lty  actions b rough t 

in  the  said C ourt o f Passage to  recover a debt o r l iq u i
dated, demand in  money upon a oontract^ express or im 
p lied  (as, fo r  instance, fo r  wages, necessaries, o r towage), 
o r to  recover damages or u n liq u ida ted  claim s (as, to r  
instance, fo r  w ron g fu l dism issal), o r p a r t ly  the  one and 
p a r t ly  the  o ther, and the w r i t  o f summons has been 
specia lly indorsed w ith  the  pa rticu la rs  o f the  am ounts 
sought to  be recovered a fte r g iv in g  c re d it fo r  any pay
m ent or set-off, and d e fau lt has been made m  entering 
an appearance in  such actions w ith in  the  tim e  prescribed 
b y  the  orders o r ru les in  such oases, th a t the  p la in t if f  
should be a t l ib e r ty  to  prooeed a t once to  judgm ent, 
decree, and execution. I  do hereby order th a t the  
re g is tra r o f the  said cou rt sha ll, and m ay proceed to  
hear and determ ine the  said actions, and assess the  
damages in  the case o f un liqu ida ted  olaims, and make 
such orders, ru les, and decrees the re in  as to  h im  sha ll 
seem f i t  in  the same manner, and as fu l ly  as the  assessor 
o r o th e r p res id ing judge o f the said oourt cou ld ,-o r 
m ig h t, o r oan, o r m ay do.

A n d  whereaB i t  is  desirable in  ̂ A d m ira lty  actions vn 
rem  o r  in  personam—both  o r e ith e r b rough t in  the 
said C ou rt o f Passage to  recover & debt o r liqu id a ted  
demand in  money, w ith  o r w ith o u t in te res t a ris in g  upon 
a con trac t express o r im p lied  (as, fo r  instance, fo r  wages, 
necessaries, towage, o r paym ent o f a l iqu id a ted  am ount 
o f money), and the  w r i t  o f summons has been specia lly 
indorsed w ith  the pa rticu la rs  o f the  am ount sought to  
be recovered, a fte r g iv in g  c re d it fo r  any paym ent o r set
off, th a t the  p la in t if f  sha ll be a t l ib e r ty  where the  defen
dant appears to  a w r i t  o t summons so indorsed, o r where 
a th ir d  person, b y  leave o f the cou rt, intervenes in  any

such action , to  app ly  fo r  leave to  en ter up judgm en t o r 
decree, and to  issue execution thereupon as he re ina fte r 
mentioned. I  do order th a t when an appearance has 
been entered to  a w r i t  o f summons so specia lly  indorsed 
as aforesaid, the p la in t if f  may, on a ffid av it made b y  h im 
se lf o r by  any o the r person who oan swear po s itive ly  to  
the  debt o r cause o f aotion, v e r ify in g  the  cause o f ac tion , 
and s ta tin g  in  h is  be lie f th a t the re  is  no defence to  the  
action, c a ll on the  defendant, o r such th ir d  person, to  
show cause before the assessor or re g is tra r w hy  the 
p la in t if f  should no t be a t l ib e r ty  to  en ter up judgm ent 
or decree fo r  the  am ount so indorsed, toge the r w ith  
in te res t, i f  any, and costs. A  copy o f the  a ff id a v it 
sha ll accompany the  summons o r notice of m otion, lh e  
assessor o r re g is tra r m ay thereupon, unless the  defen
dant o r such th ir d  person as aforesaid, by  a ff id a v it o r 
otherw ise, sa tis fy  the  assessor o r re g is tra r th a t  he has 
a good defence to  the aotion on the m erits , or disclose 
such facts  as m ay be deemed suffic ient to  e n tit le  h im  to  
defend, make an order em powering the  p la in t if f  to  
enter up judgm en t o r deoree accord ing ly , and to  prooeed 
to  execution thereupon, as in  o rd ina ry  oases in  A d m i
ra lty  actions in  the  said cou rt.

The County Courts Adm iralty Jurisdiction A ct 
1868 (31 & 32 V iet. c. 71) enacts as follow s:

Sect. 10. I n  an A d m ira lty  cause in  a C ounty C ourt 
the  cause sha ll be heard and determ ined in  l ik e  m anner 
as o rd in a ry  c iv i l  causes are now  heard and determ ined 
in  County C ourts ; save and except th a t m  any A d m i
ra lty  cause of salvage, towage, o r co llis ion , the  C ounty 
C ourt judge sha ll, i f  he th in k s  f i t ,  o r on the  request o f 
e ith e r p a rty  to  such cause, be assisted b y  tw o  n a u tica l 
assessors in  the same w ay as the  judge o f the  H ig h  
C ou rt o f A d m ira lty  is now assisted b y  n a u tica l as-
sessors •

S e c t' 13. The judge o f every C oun ty  C ou rt hav ing  
A d m ira lty  ju r is d ic tio n  sh a ll hear and determ ine A d m i
ra lty  causes a t the  nsnal oourts he ld  w ith in  h is  ju r is 
d ic tion , o r a t special courts to  he he ld  b y  h im , and 
w hioh he is  hereby requ ired  to  ho ld  as soon as may 
be a fte r he sha ll have had notice' o f an A d m ira lty  
cause having  arisen w ith in  the  ju r is d ic t io n  o f his

°°See't. 23. F o r the  execution o f any deoree o r order o f a 
C ounty C ou rt in  an A d m ira lty  cause the  co u rt may order, 
and the  re g is tra r on such order m ay seal and issue, and 
any officer o f any C oun ty  C ourt m ay execute, process 
according to  general orders. -

Sect. 25. The C ourt o f Passage o f the  borough o f 
L ive rpoo l sha ll, upon an order in  council be ing made 
w h ich  sha ll appo in t the  C oun ty  C ou rt o f Lancashire, 
holden a t L ive rpoo l, to  have A d m ira lty  ju r is d ic tio n , 
have the  l ik e  ju ris d ic tio n , powers, and a u th o r it ie s  as by 
th a t order are conferred on the  said C ounty C o u r t ; b u t 
n o th in g  he re in  sha ll be deemed to  e n la c e  the  area over 
w h ich  the  ju r is d ic tio n  o f the  C ourt o f Passage extends, 
o r to  a lte r the  ru les and regu la tions fo r  ho ld ing  the 
said co u rt, o r to  take  away o r re s tic t any ju ris d ic tio n , 
power, o r a u th o r ity  a lready vested in  th a t cou rt > an<* 
fees received in  th a t cou rt under th is  A c t sha ll be aealt 
w ith  as fees received in  th a t c o u rt under its  o rd ina ry  
ju r is d ic tio n . , , ,  _ .  ,. , ..

Sect. 35. General orders sha ll be fro m  tim e  to  fame 
made under th is  A c t fo r the  purposes in  th is  A c t d irected, 
and fo r  re gu la tin g  the  p ractice and procedure o f the  
A d m ira lty  ju r is d ic tio n  o f the  C ounty C ourts , the  form s 
and processes and proceedings the re in  o r issu ing  the re 
fro m , and the  days and places o f s ittin g s  fo r  A d m ira lty  
causes, the  du ties o f the  judges and officers the reo f, and 
the  fees to  be taken the re in .

The County Courts Adm iralty Jurisdiction 
Amendment A ct 1869 (32 & 33 V iet. c. 51) enacts 
as follow s:

Sect. 1. T h is  A c t m ay be c ited  as “ The C oun ty  
C ourts A d m ira lty  Ju r isd ic tio n  Am endm ent A c t 1869, 
and sha ll be read and in te rp re te d  as one A o t w ith  
“  The C oun ty  C ourts A d m ira lty  J u r is d ic tio n  A o t
1868 **

Sect. 6. The assessor o f the  C ourt o f Passage o f the 
borough o f L ive rpoo l sha ll have power fro m  tim e  to  
tim e  to  make general ru les and orders fo r  regu la tin g  the  
p ractice and procedure o f the  A d m ira lty  and M a ritim e  
ju r is d ic tio n  in  the  said cou rt, and fo r  o the r purposes 
m entioned in  section th ir ty - f iv e  o f “  The C ounty Courts
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A d m ira lty  J u r is d ic tio n  A c t . 1868,”  and any general 
ru les and orders a lready made, or he rea fte r to  be made, 
by  the  said assessor fo r  any o f the  purposes aforesaid, 
sha ll be o f fu l l  force and effect as i f  the  same had 
been made under th is  o r the  aforesa id A c t.

J. D. Crawford in  support of the application 
fo r a w rit of prohibition.—Before 1868 the Court 
of Passage had no Adm iralty jurisdiction, but 
was only a court of record fo r the tr ia l of c iv il 
actions:

4 & 5 W ill .  4, o. x o i i . ;
16 &  17 V io t. o. c x x x i., s. 52.

By the Adm iralty Jurisdiction A ct 1868 (31 & 32 
Y ict. c. 71), s. 25, the Court of Passage has the 
same powers, authorities, and jurisdiction as is 
conferred on the Liverpool County Court in  Adm i
ra lty  under that A ct (vide Order in  Council, 
W illiam s and Bruce’s Adm iralty Practice, 2nd ed., 
p. 817). Sect. 10 provides that an Adm iralty 
cause is to be tried in  the like manner as 
a c iv il cause. Sect. 13 provides that Adm iralty 
causes shall be heard and determined by the 
judge. I t  is submitted that the effect of these 
provisions is tha t A dm iralty cases are to be 
heard in  the ordinary way, that is in  open court 
by the judge on evidence taken. The assessor’s 
order, i f  upheld, would actually repeal these sec
tions. There is no power to ao this given to the 
assessor by the Order in  Council. Sect. 6 of the 
A ct of 1869 (32 & 33 Y ict. c. 51) does not give the 
power to make the order upon which the decree 
was made. This section gives the assessor power 
to make rules and orders regulating the practice 
and procedure of the Court of Passage. B ut this 
section only gives the assessor the same power to 
make rules and orders fo r his Court in  Adm iralty 
tha t is given to the County Courts by sect. 35 of 
the A ct of 1868 (31 & 32 Y ict. 71), the reason of 
this being that no power nominatim had been 
given by the A ct of 1868 to the assessor to make 
rules and orders. The intention was to deal w ith 
the Court of Passage and the County Courts in  
A dm iralty on the same lines (see sect. 25 of the 
A ct of 1868):

The Ganges, 43 L . T . Rep. N . S. 12; 4 Asp. M ar.
La w  Cas. 317 ; 5 P . D iv . 247.

The Acts of 1868 and 1869 are to be read and 
interpreted as one A ct (32 & 33 Y ict. c 51, s. 1). 
This further shows that sect. 6 gives the same 
power w ith  regard to the Court of Passage as 
sect. 35 w ith regard to the County Courts. I t  
incorporates sects. 10,13, and 23, and shows that no 
such rule or order is to be inconsistent w ith them. 
This order in  effect repeals them. There is no 
such procedure as Order X IY . in  the County 
Court, therefore the Court of Passage, which is fo r 
the purposes of A dm iralty the sanm as a County 
Court, can have no such jurisdiction as exists 
under Order X IV ., which only applies to the 
Queen’s Bench. I t  is a new jurisdiction having 
the force of a statute. I t  has no application to an 
action in  rem in  Adm iralty w ith the wide powers 
of arrest and sale of the ship and the intervention 
of a th ird  party who is not named in  the w rit. 
This rule applying Order X IY . to the Passage 
Court is ultra vires. I t  is true that the assessor 
o f that court has power to make rules regulating 
practice and procedure, but he cannot create a new 
ju risd ic tion :

Spears v. Daggars, 1 Oababi & E llis , 503.
Order X IY . gives im portant jud icia l powers 
against the abuse of which large powers of appeal

are given. This Order, however, gives large 
jud icia l powers w ith practically no rig h t of 
appeal.

D r. Commins appeared on behalf of the plain
tiffs  against the w rit.—The order appealed from is 
good and w ith in  the powers of the assessor to 
make. This is a mere matter of procedure or 
practice and not of jurisdiction, and therefore the 
w rit should be refused.

Pickford (J. Walton, Q.C. and W. F. Taylor w ith 
him) appeared on behalf of the mayor and corpora
tion of Liverpool. This w rit of prohibition should 
be refused. The order made by the assessor is 
a good one and w ithin his jurisdiction. The 
power given to the judge of the Passage Court to 
make rules is identical w ith that given to the 
judges of the H igh Court who have delegated in 
certain cases their jurisdiction to the masters of 
the court, and th is is jus t what the judge of the 
Passage Court has done by th is order; he has 
delegated his jurisdiction to the registrar and 
deputy-registrar. The County Courts Adm iralty 
Jurisdiction Acts have given power to the judge 
to make rules as to “  procedure ”  which is a more 
comprehensive word than “  practice,”  and would 
cover such a rule as the one in  dispute. [Lord 
Co ler id g e , C.J.—Is jurisdiction included in  the 
word procedure ?] The word is used in  that sense 
by the judges of the H igh Court in  their new 
rules—-for example, in Order X IY ., where the 
power of dealing summarily is extended and applied 
to a new class of actions. The rules thus delegate 
in  certain cases jurisdiction to the masters. The 
power to proceed summarily is a “ procedure;’ 
such power is given by the Common Law Pro
cedure A cts : (see sect. 223 of the A ct of 1852.) 
In  the Passage Court there is such power in  
Adm iralty cases. In  these cases there is an 
appeal to the Adm iralty D ivision of the H igh 
Court. There is no rig h t to a tr ia l by ju ry  in the 
Adm iralty Court where tria ls are by a judge w ith 
or w ithout assessors:

Be M ills , 55 L . T . Rep. N . S. 465; 34 Ch. D iv .,  p. 24; 
d ic tu m  o f F ry , L. J. a t p. 41 ;

In d , Coope, and Co. v . Emmerson, 56L . T. Rep. N . S. 
778; 12 A pp. Cas. 300; see d ic tu m  o f Lo rd  
W atson, p. 309.

This rule is good and ought to be upheld.
J. D. Crawford in  reply.
Lord Co ler id g e , C.J.—1This is undoubtedly 

an im portant case, and the learned counsel, who 
have appeared in  it, have argued it  extremely 
well, and have said everything which could 
possibly help us in  coming to a conclusion. 
How, th is is an application fo r a w rit of pro
hibition, and the question is, whether the learned 
judge of the Passage Court of Liverpool had 
power to make a rule under which in  effect, to 
put i t  shortly, Order X IY . has been applied to 
the practice of the Passage Court. The question 
is, had he such a power, or had he not such a 
power P Now, the argument that he had such a 
power depends on the consideration of a variety 
of statutes, and upon the construction which has 
been put upon them by successive members of the 
Rule Committee of the H igh Court, and of the 
successive acts of the Rule Committee dealing w ith 
questions of practice and procedure, and I  th ink 
i t  would be vain after the argument of M r. Pick- 
ford to say that the subject-matter of th is rule is 
not covered by the word “ procedure.”  Order
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X IV . and the dealings w ith Order X IV . under 
the various rales which have been brought into 
force by the Judicature Act, is an order dealing 
w ith old established forms and procedures, and 
w ith subject-matters which were thoroughly 
fam iliar to a ll those concerned in  the matter who 
were dealing w ith the subject. I t  appears to me 
in  th is case that I  am confined to two Acts of 
Parliament. I  th ink the argument is a short and 
clear one, and I  am unable myself to see any 
answer to it. I  am aware i t  has been said that 
Qui hxret in  literd, hseret in  cortice. Neverthe
less, I  cannot but th ink that, in  a recent A ct of 
Parliament dealing w ith a very lim ited subject- 
matter, i t  is better to stick to the letter. Now, 
the two Acts of Parliament which we have here 
to construe a re the A ct of 1868 and the A ct of 
1869 which deal w ith the question of the Adm iralty 
jurisdiction conferred upon County Courts, and 
the question of bringing the Court of Passage 
of Liveipool under those enactments. By the 
la tter statute i t  is expressly enacted that the 
two Acts shall be read and interpreted as one, 
and therefore the sections of the la tter A ct 
are to be read as if  they were sections of the 
former Act. Therefore you have to deal w ith 
those Acts as i f  they were one A ct laying down 
general principles of procedure in  the earlier part, 
and in  the later part bringing a particular court 
w ithin those principles and rules of procedure. 
Now, the earlier A ct of 1868 enacts, in  the sections 
to which we have been referred, very clearly 
that in  an Adm iralty case in  a County Court, 
and by the express words of the section itse lf 
i t  means in  the Passage Court, the case shall 
be heard and determined in  like manner as 
ordinary c iv il cases are now heard and deter
mined in  County Courts, save and except in 
certain exceptions that are not material here to 
be considered. The 13th section says: “  The 
judge ” —and I  read in  the words ‘ o f the Passage 
Court ’ there because I  am told by the A ct of 
Parliament to do so — the judge of the Passage 
Court shall hear and determine Adm iralty cases 
at the usual courts held w ithin his jurisdiction, 
or at special courts to be held by him in  a way not 
material now to  discuss. There are two enact
ments there then: first, that the judge of the 
Passage Court shall hear and determine Adm i
ra lty  cases as c iv il cases are determined in  the 
County C ourt; and then that he, the judge, and 
no one but the judge, shall hear and determine 
Adm iralty cases in  a particular way. Those are 
sects. 10 and 13 of what I  may call the composite 
or consolidated Act. Then sect. 35 of the same Act 
says : “  General orders shall be from  time to time 
made under this A ct fo r the purposes in  this Act 
directed, and fo r regulating the practice and pro
cedure of the Adm iralty jurisdiction,”  and that 
they shall be made in  a particular way. Now, 
reading the two Acts together, they say that 
rules fo r the purposes of the Passage Court shall 
be made from time to time directing the pro
cedure of the Passage Court in a particular way. 
That is the general law enacting for the firs t time, 
and by statute, that a certain jurisdiction shall be 
given to a particular court, and that that par
ticu lar court shall exercise i t  by the judge of the 
court subject to certain rales. Now, therefore, 
this statute, because I  only propose to count i t  as 
one statute, inasmuch as the two are to be read 
and construed as one Act, goes on to say th is :

“  The assessor of the Court of Passage of the 
borough of Liverpool shall have power from time 
to time to make general rules and orders fo r regu
lating the practice and procedure of the A dm iralty 
and maritime jurisdiction in  the said court,”  and 
fo r other purposes mentioned there. Now, sup
posing that this had been in  form  one Act, and 
supposing that there had been a schedule to the 
Act, which is perhaps as good a way of try ing  it  
as any other, and i t  had been said, “  th is Act 
shall apply to the courts or the County Courts 
mentioned in  the schedule,”  and the schedule had 
mentioned a ll the County Courts in  England, and 
amongst others, the Passage Court of Liverpool, 
could i t  be reasonably doubted that the power of 
the judge of the Passage Court of Liverpool to 
make rules was the same, neither more nor less 
than the power of the County Court judges who 
are classed w ith i t  P I f  so, could i t  be contended 
for one moment that the jurisdiction of the statute 
having been entrusted fo r the firs t time to a par
ticu lar set of courts, of which the court in  question 
is one, that those courts had a ll of them the power 
of altering their jurisdiction, changing the A ct of 
Parliament and proceeding in—I  do not wish to 
say “ defiance ”  in  any offensive sense—but pro
ceeding w ithout the slightest regard to the definite, 
deliberate, and clear enactments of the statutes 
themselves P I  th ink i t  could not, and I  do not th ink 
anybody would argue that i t  could. I t  is said that 
there is a difference, because in  the later statute the 
assessor is given a power apparently w ithout the 
sanction of the Lord Chancellor and w ithout the 
form given in  the earlier Act, and that i t  would 
seem that the assessor has a power in  the Passage 
Court of Liverpool which a County Court judge 
has not in  himself. I  am not prepared to say that 
may not be the case. I t  may be so. I t  may be 
that w ithin the lim its  of the Act the judge of the 
Passage Court can proceed in  a way in  which no 
other County Court judge can. I t  does not seem 
to me to signify, and I  am not prepared to say that 
m ight not be so. B ut the question is whether, 
putting the two together, a power which i t  would 
be impossible to argue under the words of the 
earlier A ct to have been given to a ll the County 
Court judges is, under the words of the later 
Act, reserved to one judge only. This is one 
A ct giving fo r the firs t time a statutory jurisdic
tion, and ordering in  plain terms that statutory 
jurisdiction to be exercised in  a particular way, 
and I  th ink i t  would violate a ll principles of 
justice to suppose tha t i t  gave power in  that 
very A ct to repeal those sections, and to enable 
the judge fo r the firs t time empowered under 
the Act of Parliament to exercise jurisdiction 
in  a particular way, to  exercise i t  in  a to ta lly  
different way, and in  a way altogether substan
tia lly  and gravely different from the mode in 
which the jurisdiction in  the earlier A ct is directed 
to be exercised. I  th ink no such intention can 
exist.

Now that would probably be sufficient to decide 
this case, namely, that the jurisdiction fo r this 
purpose is sta tu tory; that the judge has powers 
which are statutory powers; that he is to 
exercise them according to the statute, and that 
there is in  this A ct of Parliament nothing to 
show that he has power to repeal the very A ct of 
Parliament which confers the jurisdiction upon 
him, and to exercise that jurisdiction which he gets 
only by A ct of Parliament, in  a way to ta lly  contrary
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to the enactments of the A ct of Parliament itself. 
B ut I  cannot help observing that when one looks 
at the moral reasoning of the section, one’s con
clusions are considerably strengthened, because, as 
has been well pointed out, i f  th is power exists in  the 
judge of the Passage Court i t  exists in  a way and 
to an extent w ithout the lim itations which have 
been thought necessary to the exercise of the 
powers in  every other case. No other County 
Court has got it. No set of rules framed by the 
County Court judges contain this power. I t  is 
not suggested that any A ct of Parliament has 
given it  to any other County C ourt; and further 
than that, in  cases in  the Superior Courts where 
one would have thought they m ight have trusted i t  
i f  at all, the power to apply Order X IY . has been 
lim ited by a variety ot safeguards which do not 
exist in  this Act. Parliament has to be invoked; 
the rules have to be laid upon the tables of both 
Houses, and if  either of the Houses of Parliament 
th ink f it  i t  can, by disapproval, stop the operation 
of the lilie s  from the moment of its  disapproval. 
But there is no such provision here w ith regard to 
the judge of the Passage Court. I  have come to 
this conclusion w ithout difficulty. I t  is no doubt 
an important case, but I  am of opinion that this 
prohibition should go.

W il l s , J.—I  am of the same opinion. I  have 
very little  to add to what has been already said 
by the Lord Chief Justice. I t  seems to me that 
Mr. Pickford is rig h t in  saying that as far as the 
expression “  practice and procedure ” is concerned, 
i t  is sufficient to cover, at a ll events, one part of 
the subject-matter of this rale, namely, the appli
cation of what is commonly called Order X IY . 
Whether i t  is sufficient to cover the other part, 
namely, the transference of jurisdiction from the 
judge of the Passage Court to the registrar, may 
be more open to question, I  th ink, because it  does 
not seem to me that the relative positions of the 
judge of the Passage Court and the registrar of 
the Passage Court are at a ll analogous to the 
relations which subsist between the judges of the 
H igh Court and the masters. As I  had occasion 
to point out when I  dealt w ith a sim ilar case 
(Spear v. Daggars, 1 Cababe & E llis , 503), the 
judge of the Passage Court occupies a somewhat 
anomalous position. He is not really a judge of 
that court in  the same sense that a judge of the 
H igh Court is judge of the H igh Court, able to 
exercise a ll the jurisdiction which may be exer
cised w ithin powers of that kind, because he is 
only a statutory assessor who has the rig h t to 
preside at trials, and to give judgment there. 
There is no such relation between him and the 
registrar as exists between judges and masters. 
There is no appeal from  the deputy registrar or 
the registrar to him, and he really exercises 
certain statutory jurisdiction at the public s it
tings of the court, and no more. I  do not th ink 
he has any jurisdiction, fo r instance, to entertain 
the interlocutory proceedings which take place 
before a tr ia l comes to a hearing. Therefore the 
analogy between the transference of certain 
powers as a matter of procedure from the judges 
to the masters is a very incomplete one. I  only 
point this out because I  do not th ink it  necessary 
to decide that question, and I  only point i t  out 
because i t  should not be lost sight of, and if  the 
question ever should arise again in any analogous 
case, I  should desire to very seriously con
sider the question of whether such a trans

ference as has been effected by this order 
of the powers of the assessor to the registrar does 
come properly w ithin the expression “ procedure ”  
when applied to such an exceptional court and 
such an exceptional state of things as exists w ith 
regard to the Passage Court. But, as I  say, I  do 
not th ink i t  necessary to decide that, because it  
seems to me that the answer to M r. Pickford’s 
argument is what the Lord Chief Justice has 
pointed out, namely, that in  sect. 10, sect. 13, and 
sect. 23 of the County Court Adm iralty Jurisdic
tion A ct 1868, the jurisdiction to deal w ith  Adm i
ra lty  matters is in terms cast upon the judge, and 
in  sect. 23 there is the very significant fact that 
the processes are to be made by the registrar after 
an order of the judge. I  th ink that th is rale 
which the learned assessor has made here amounts 
to a repeal of part of the A ct of Parliament under 
which, and fo r the purposes of which Act, the rule 
was made. The power to make rules is con
fined to making rules under the Act, and I  th ink 
a rule which repeals so im portant a part of the 
Act of Parliament as I  have indicated, and takes 
away the jurisdiction of the assessor and casts it  
upon the registrar is a repeal pro tanto of the Acts 
of 1868 and 1869. I  therefore come, w ithout hesi
tation on this part of the case, whatever hesitation 
I  may have had upon the earlier parts of the case 
which were discussed at so much length, to the 
same conclusion which has been already arrived 
at by the Lord Chief Justice, and I  th ink this 
prohibition must go.

Solicitors: fo r the appellants, Pritchard, Engle- 
Jield, and Co., agents fo r M iller and Williamson, 
L iverpool; fo r the respondents, Venn, agent for 
W. A. Tetlow, L iverpool; fo r the Mayor and Cor
poration of Liverpool, Venn, agent fo r G. J. Atkin
son, Town Clerk of Liverpool.

Tuesday, Jan. 17, 1893.
(Before D a t  and C o l l in s , JJ.)

T h e  T h a m e s  a n d  M e e s e t  M a e i n e  I n s u r 
a n c e  C o m p a n y  L im i t e d  v . P it t s , S o n , a n d  
K in g . (a )

Insurance—Marine—Policy—Warranty—Average 
—Stranding of ship—At time of stranding 
goods in  lighter—Construction of valued policy 
■—Inclusion of advanced freight as part of value 
of goods.

The defendants insured with the plaintiffs and 
other insurers a cargo of maize from  San Nicolas 
and from Buenos Ayres to a port in  Europe ; the 
subject-matter of the insurance was described in  
the policy to be “ 26,910 bags of maize from  San 
Nicolas, 60651. at 1 per cent.; 8299 bags of 
maize from  Buenos Ayres, 1875Z. at seven- 
eighths per cent.”  The policy contained a further 
statement that by agreement the goods were valued 
at “ 79401. (included 1301 i. 6s. 6d. advance on 
freight).”  The policy covered all risk in  craft, 
and contained a warranty against particular 
average, unless the ship or craft should be 
stranded.

The 26,910 bags were shipped at San Nicolas, but 
while on her way down the river to Buenos Ayres 
the ship stranded; at that time the 8299 bags were 
in  lighters in  Buenos Ayres roads awaiting her 
arrival. Ultimately the ship was got off and
(a) Heported b y  T. B. B r id g w a t e r , Esq., Barrister-at-Law.
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proceeded to Buenos Ayres, where she was sur
veyed and found to be seaworthy, the cargo from  
San Nicolas (which had been taken out) was re
shipped, the 8299 bags waiting in  the lighter in  
Buenos Ayres roads were put on board, and the 
ship proceeded on her voyage to Europe, in  the 
course of which a large part of the cargo was 
damaged by water owing to the perils of the sea. 
I t  was admitted that a claim fo r particular 
average in  consequence of the stranding arose 
m respect of the bags shipped at San Nicolas, but 
the defendants claimed (1) to be entitled to recover 
also upon the bags shipped at Buenos Ayres; 
they further contended (2) that the loss should be 
calculated upon the fu l l 7940L without any de
duction in  respect of advanced freight. In  the 
average statement the firs t contention of the 
defendants was adopted, but not the second. The 
plaintiffs having sued to recover money alleged to 
have been overpaid by them :

Held, first, that, as at the time of the stranding 
of the ship the 8299 bags were only at risk in  the 
craft, and not at risk in  the ship, the warranty 
attached, and the defendants were not entitled to 
recover a particular average loss in  respect of 
such bags; secondly, that the policy was to be 
treated as one policy upon valued goods, and 
not as a policy by which advanced freight was 
separately insured, and that therefore the par
ticular average loss should be calculated upon 
the fu l l  amount of 7940Z.

This  was a special case stated under Order 
X X X IV ., r. 1, which provides tha t “ the parties to 
any cause or matter may concur in stating the 
questions of law arising therein in  the form  of a 
special case fo r the opinion of the court.”

The following therefore are the facts which 
appeared from  the special case:—

1. The action was brought to recover money 
had and received by the defendants to the use of 
the plaintiffs.

2. By a policy of insurance dated Sept. 17, 
1890, the defendants insured w ith  the plaintiffs 
and other insurers certain maize valued at 7940Z. 
by the s.s. Graighton fo r a voyage at and from 
San Nicolas and Buenos Ayres to St. Vincent, 
fo r orders to a port of the United Kingdom 
or Continent between Bordeaux and Hamburg, 
both inclusive. The subject-matter of the in 
surance was described in  the policy to be

26,910 bags o f maize from  San Nioolas, 6065i.,  1 per 
cent. ;

8299 bags o f maize fro m  Buenos A yres, 1875b, i  per 
c e n t.;

and i t  was stated that the goods were by agree
ment to  be valued at

79401. (included 13611. 6s. 6d. fo r  advance on fre ig h t) . 
The policy included a ll risks pf steam naviga

tion and in  craft or transhipments, or while waiting 
transit, and i t  contained a warranty that the risk 
should be free from particular average, unless the 
ship or cra ft should be stranded, sunk, or burnt, 
or in  collision, the collision to be of such a nature 
as m ight be reasonably supposed to have caused 
the damage.

3. The s.s. Craighton had on A p ril 2, 1890, been 
chartered to load a cargo of wheat and (or) maize 
in  bags, but not exceeding 2550 (10 per cent, more 
or less) tons English, to be loaded in  the river 
Parana at not more than two safe loading ports 
or places to be named by the charterers, not higher

than Rosario, a ll of the cargo w ith the exception 
of 550 tons, which were to be shipped in  Buenos 
Ayres roads. The fre ight was to be at the rate 
of 308. fo r cargo loaded up river, and 22s. for 
cargo loaded at Buenos Ayres, a ll per ton of 22401b.

fross weight delivered of maize, and was to 
e paid as follows: viz. sufficient cash fo r the 

ship’s use at ports of loading ( if required bv the 
master), to be supplied on account of fre ight at 
current rate of exchange, subject to 5 per cent, to 
cover insurances, and other charges, and the 
balance of freight, on the rig h t and true delivery 
of the cargo, in  cash.

4. The charterers shipped on board the s.s. 
Craighton at San Nicolas, in  the river Plate, 
26,910 bags of maize under the charter-party, and 
she sailed therewith from  the said port towards 
Buenos Ayres on Ju ly 20, 1890.

5. On Ju ly 21, 1890, the s.s. Craighton, while 
proceeding down the river, stranded under circum
stances shown in  the average statement; about 800 
tons of the cargo were discharged into lighters, 
and on Aug. 2, a t 6 a.m., she floated, and 
proceeded at 7.45 a.m. to Buenos Ayres, arriving 
in  Buenos Ayres roads at 11 a.m. on the same 
day. Owing to the stranding and to the con
sequent discharge into lighters, a portion of the 
cargo was lost, and other portions thereof became 
wetted and damaged. A t the time of the stranding 
8299 bags of maize, which were afterwards put on 
board in  Buenos Ayres roads, were in  lighters 
lying in  the roads awaiting the b .s . Craighton.

6. A t Buenos Ayres the s.s. Craighton was 
surveyed, and was found to be seaworthy to 
continue her voyage. The 800 tons of maize 
which had been discharged into lighters, and the 
said 8299 bags of maize awaiting in  lighters, were 
then shipped on board her together in  Buenos 
Ayres roads, no distinction or separation being 
made in  taking on board and stowing the separate 
lots. There were no distinguishing marks on any 
of the bags comprising the cargo, and the bags 
and their contents were a ll sim ilar to one another. 
B ills  of lading for 26,910 bags, 7259 bags, and 
1040 bags were signed by the master, dated 
Buenos Ayres, Aug. 9, 1890. The b ills of 
lading, together w ith the policy, were assigned by 
the charterers to the defendants, who became the 
purchasers of the cargo.

7. The Craighton le ft Buenos Ayres on Aug. 
13, 1890, and during the voyage from Buenos 
Ayres to the United Kingdom a considerable 
portion of the cargo was lost, and a large part of 
the remainder was damaged by water owing to 
the perils of the seas.

8. The Craighton eventually arrived at P ly
mouth on Sept. 22, and a claim was made upon 
the p la intiffs and; other underwriters under the 
policy fo r a payment on account of the said 
losses and damage.

9. On Dec. 16, 1890, the plaintiffs, on account 
of any claim which the defendants m ight be able 
to establish under the policy in  respect of the 
damage but w ithout prejudice, paid to the 
-defendants the sum of 250Z. A  memorandum of 
the payment of the said amount was indorsed 
on the policy.

10. Average statements, dated June 2,1891, and 
Sept. 25, 1891 (which were attached to, and 
formed part of the case), were prepared, from  which 
it  appeared, and i t  was admitted in  the case, that 
there had been a particular average loss on the
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whole of the maize, and that (subject to the 
defendants’ contention thereinafter mentioned), if  
the defendants were entitled to claim under the 
policy fo r a particular average loss on the whole 
cargo, including the 8299 bags shipped at Buenos 
Ayres, as well as that shipped at San Nicolas, 
the p la intiffs were liable under the said policy to 
pay the defendants the sum of 2691.11s. 3d., shown 
in  the statement of June 2, 1891, but i f  the 
defendants were entitled to claim for a particular 
average loss only on the portion of the cafgo 
shipped at San Nicolas, and not on the 8299 bags 
shipped at Buenos Ayres, the p la intiffs were liable 
to pay to the defendants the sum of 2171. 13s. lOd. 
only, as shown in  the statement of Sept. 25, 
1891.

11. The p la intiffs’ claim in  the action was fo r 
321. 6s. 2d., being the difference between the sum 
of 2501. paid to the defendants by the p la in tiff, 
and the said sum of 2171. 13s. lOd. together w ith 
interest at 5 per cent, from  Dec. 16,1890.

12. The plaintiffs contended that the warranty 
“ free from particular average”  attached to and 
was in force during the voyage from Buenos 
Ayres to the United Kingdom in respect of the 
8299 bags of maize which were shipped at Buenos 
Ayres, notwithstanding that the vessel had 
previously stranded on the voyage from San 
Nicolas, and before arrival at Buenos Ayres, and 
that therefore the amount due from the pla intiffs 
to the defendants was 2171. 13s. lOd. and no more, 
and they were entitled to recover back the sum of 
321. 6s. 2d. as money received of the defendants 
fo r the use of the plaintiffs.

13. The defendants contended that, having re
gard to the stranding, they became entitled to 
claim in respect of the particular average loss on 
the whole cargo.

14. The defendants also contended that the
average statement did not correctly show the 
amounts which they were entitled to claim in 
respect of particular average, because the amount 
found in  the statement of June 2, 1891, was 
arrived at by taking the value of the cargo for 
the purpose of particular average at 79401. less
13611., 6s. 6d. the freight advanced by the char
terers at the port of loading in  accordance w ith the 
charter-party, and the amount found in  the state
ment of Sept. 25, 1891, was arrived at by allow
ing a proportion of the particular average so 
ascertained in respect of the San Nicolas ship
ment. The defendants contended that the par
ticu lar average payable under the policy should 
have been calculated upon the fu ll 79401. (or the 
proportion thereof in respect of the San Nicolas 
shipment) w ithout deduction of the freight 
advanced. . .

15. The questions le ft fo r the opinion of the 
H igh Court were as follows:—(a) whether or not 
the defendants were entitled to claim under the 
circumstances fo r the particular average loss on 
the 8299 bags of maize shipped at Buenos Ayres ? 
(6) whether in  estimating the amount of the par
ticu lar average loss, the amount of the freight 
advanced should be deducted from the valuation 
of the maize in  the policy ?

16. Should the court answer question (b) in  the 
negative, the amount of the defendants’ claim 
under the policy was to be re-adjusted in such 
manner as m ight be directed by the court, and 
judgment to be entered in accordance w ith the 
result of such re-adjustment.

17. Should the court answer question (6) in  the 
affirmative, judgment was to be entered fo r the 
p la intiffs for 321. 6s. 2d., or fo r the defendants 
fo r 191. 11s. 3d., according as the court should 
answer question (a) in  the negative or in  the 
affirmative.

18. In  any case interest at 5 per cent was to be 
allowed on the amount of the judgment from 
Dec. 16, 1890, and costs to abide the event.

Joseph Walton, Q.C. (Hurst w ith  him) fo r the 
plaintiffs.—As regards the firs t question, whether 
or not the defendants were entitled to claim under 
the circumstances for the particular average loss 
on the 8299 bags of maize shipped at Buenos 
Ayres, we say that the underwriters are not liable 
in  respect of goods which were not on board when 
the stranding took place. A  claim fo r particular 
average on these goods is not le t in  by the 
stranding independently of the clause covering 
risk of craft. I t  was decided, in  the case of 
Burnett v. Kensington (7 T. Rep. 210), that a 
particular average loss need not necessarily be 
connected w ith the stranding, but the goods must 
be on board the ship at the time she stranded. 
The clause covering risk of cra ft was introduced 
in  consequence of the decision in  the case of 
Hoffman v. Marshall (2 Bing. N. 0. 383), in  which 
case it  was held that a policy on goods in  ship did 
not cover them while in  cra ft fo r purposes of 
loading or discharge. That clause only makes 
this difference, that i t  covers the stranding of the 
craft in  which the goods are at risk. To le t in  a 
claim fo r particular average, the goods must not 
only be at risk under the policy, but they must 
also be at risk in  the actual ship or cra ft that is 
stranded, and at the time that the stranding 
takes place. In  the present case there were in 
fact two separate voyages: one from San Nicolas 
to Europe; and the other from  Buenos Ayres to 
Europe, and the insurances were on different 
quantities of goods at different rates of premium 
fo r the two different voyages. See the case of 
Biccard v. Shepherd (14 Moo. P. 0 . 471), where 
there were also two voyages and the policy covered 
two risks. On the earlier voyage from San Nicolas 
to Europe, before the commencement of the sub
sequent voyage from Buenos Ayres to Europe, the 
stranding of the Craighton had taken place, and 
the stranding of the vessel cannot therefore le t in 
a claim for particular average in  respect of goods 
which were not to be laden u n til the ship arrived 
at Buenos Ayres, and which were not at risk in  the 
ship u n til then. I f  the mere stranding of either 
a ship or cra ft were the condition on which a claim 
fo r particular average would be le t in, then, i f  the 
whole cargo were safely landed at the end of the 
voyage, except one single bag, and the lighter 
w ith the last bag on board were stranded, a claim 
fo r particular average in  respect of the whole 
cargo would be le t in. As to the second question, 
whether in  estimating the amount of the particular 
average loss the amount of the fre ight advanced 
should be deducted from the valuation of the 
maize in  the policy, the proper way to find this 
out is to ascertain the actual sound value of the 
goods at the port of delivery (which would include 
freight), and also their actual damaged value at 
that p o rt; the proportion so ascertained is then 
applied to the value of the insured goods. This 
would not in  an open policy include freight, but 
would practically be the shipping value of the
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goods w ith insurance and commission; which shows 
that an insurance upon goods is not intended to 
afford the merchant a complete indemnity, hut to 

u t him in  the situation in which he was at the 
eginning of the risk. The same principle of 

computation is applied to a valued policy, hut, as 
i t  is not the object of an insurance upon goods 
that the merchant should get an indemnity in  
respect of the freight, money which is expressed 
in  the policy to be insured in  respect of fre ight 
ought not to be treated as part of the value 
of the goods. The true meaning of this policy 
is, that i t  is one upon advanced fre ight which 
would not be recovered by an ordinary policy 
upon goods. Should the defendants be right, in  
contending that i t  is part of the value of the 
goods, there can be no possible object in  putting 
in  the words:

Lewis v. Rucker, 2 Burr. 1167.
Channell, Q.C. (Carver w ith him) for the defen

dants.—As regards the firs t question, the general 
doctrine of law is this, that i f  a ship be stranded 
the warranty against particular average is gone 
altogether, and the policy must be construed as 
though the warranty were not in  i t ; and even 
though in  a particular case it  is proved as a fact 
that the damage to the goods did not arise through 
the stranding, yet a particular average loss in 
respect of them is recoverable. This doctrine is 
the result of a convention among underwriters in  
consequence of the d ifficulty of ascertaining in  a 
particular case whether damage arose from the 
stranding or not. Only such a stranding is ex
cluded as could not possibly have caused the 
damage, such as a stranding which takes place 
after the goods are actually landed. I t  cannot be 
said here, that the stranding cannot have caused 
the damage; the fact that the Craighton was certi
fied to be seaworthy after she le ft Buenos Ayres 
is by no means conclusive, fo r she m ight have 
been fit fo r ordinary weather, and yet, by reason of 
the straining consequent upon the stranding, unfit 
afterwards to encounter the exceptional weather 
wh icli. she actually experienced. I t  was to this 
straining of the vessel that the surveyors a ttri
buted the large amount of damaged cargo. I t  is 
not necessary that the stranding should be the 
actual or proximate cause of the damage, providing 
that the stranding be the potential cause of the 
damage, and this is clearly a stranding which 
m ight have been such cause. As to the goods put 
on board at San Nicolas i t  is admitted that the 
shippers are quite entitled to recover fo r the 
damage caused to them during the voyage to 
Europe solely on account of the stranding; and 
yet i t  is contended that the shippers are not 
entitled to recover in  respect of those goods which 
were shipped at Buenos Ayres, although they are 
insured in  the same words in  the same policy. As 
regards the second question, the advanced fre ight 
on particular goods is merely an addition to the 
value of the goods ; i t  stands on the same footing 
as premium of insurance and commission, and 
even in  the case of an open policy it  m ight, 
perhaps, be contended that i t  was one of the 
expenses of the shipper at the port of shipment 
against which the insurance was intended to 
indemnify him. The shipper can of course protect 
himself by valuing his goods in  the policy of 
insurance, so as to include the advance on freight. 
The form  of the policy in  th is case does not

Y ol. V 1L , N. 8.

amount to a separate policy. I t  is one policy on 
goods valued at an amount which includes the 
advanced fre ig h t:

Usher v . Noble, 12 E ast, 639.

D a y , J .—This action was brought by the 
underwriters to recover back money which they 
had paid to the assured in  respect of an alleged 
loss upon a policy of insurance to which I  w ill 
more particularly refer. The average statement 
has been prepared, and according to this state
ment the p la in tiffs claim to recover back a certain 
portion of the money which they paid on account 
of the loss. The claim may be considered, and 
has very properly been considered, under two 
heads. F irs t of a ll, there is a claim in  respect of 
a sum of money to which I  need not particularly 
refer, because to me i t  has not been very clearly 
ascertained. We have to determine a question of 
principle, and the sum of money depending upon 
each case is immaterial fo r our consideration, but 
the firs t ground upon which the p la intiffs seek to 
recover back money from  the defendants alleged 
to have been overpaid in  respect of this policy is, 
that the goods, or a portion of the goods insured 
by th is policy were not on board the ship at the 
time of the alleged stranding; and the second 
ground upon which they seek to recover back 
money is in  respect of the terms of the insurance 
said to be covering an advance on fre ight as dis
tinguished from  value of goods. I  w ill make 
more clear what I  mean when I  come to consider 
each head in  detail. I  w ill deal w ith  them in  the 
natural order in  which Mr. W alton dealt w ith 
them in  opening the case on behalf of the 
pla intiffs. I  am in  no way suggesting that the 
order in  which Mr. Channell dealt w ith them 
afterwards was not the proper order. He very 
properly, in  my judgment, dealt w ith  them in 
inverse order from  motives of convenience, which 
I  need not now regard when dealing w ith the par
ticu la r arguments put forward by counsel, one 
side and the other. W hat I  term, the firs t point 
in  the question is, whether the p la in tiffs are 
entitled to recover in  respect of certain goods not 
having been on board the ship at the time of the 
stranding. Now the policy which I  have before 
me is a policy which was entered into by the 
p la intiffs w ith the defendants in  respect of maize 
which was to be shipped on one particular ship, 
and was to be conveyed from ports in  Brazil to 
Europe. The subject-matter of the insurance was 
described to he 26,910 bags of maize from San 
Nicolas, the value is stated at 60651, and the rate 
of insurance is 1 per cent. I t  also covered 8299 
bags of maize to be insured from Buenos Ayres, 
value 18751. and the rate of insurance seven- 
eighths per cent. Thus we have two d istinct lots 
of maize insured to be conveyed from different 
ports or shipping places of different values and 
at different rates of insurance.

Now, the facts of the case are exceedingly 
simple. On the passage down the river from  
San Nicolas (which lies higher up the river 
Plate than Buenos Ayres) to Buenos Ayres, 
the ship having the 26,910 bags of maize on 
board undoubtedly stranded. She was got off, 
and was taken to Buenos Ayres, where she 
took from lighters the 8299 bags of maize and 
proceeded w ith the whole cargo fo r a port in  
Europe. On the voyage to Europe the whole of 
the maize was damaged by perils of the sea, and

2 B,
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the assured have claimed against the underwriters 
in  respect of this particular average loss. The 
policy contained as usual a warranty against 
particular average loss w ith the usual exception. 
The exception covered the stranding of ships, 
"  warranted free from  particular average unless 
the ship or cra ft be stranded.”  I  need not read, 
the rest of the warranty, or the exception— 

unless the ship be stranded.”  Mow the ship was 
stranded, and it  is said, because she was stranded, 
that therefore the assured are entitled to recover 
in  respect not merely of damage done to the 
26,910 bags of maize which were undoubtedly on 
board of her at the time of the stranding, and 
which undoubtedly were at risks under this 
policy at the time of the stranding, but that they 
are also entitled to recover in  respect of average 
loss sustained by the 8299 bags which were not on 
board the ship at the time of the stranding, but 
which were put on board the ship after she 
had recovered from the stranding and was 
examined and certified to be seaworthy and about 
to take her voyage to the European port. The 
maize at the time of the ship being stranded was 
lying in  a craft off Buenos Ayres awaiting the 
arrival of the ship from San Nicolas. The maize 
undoubtedly was lying quite safely in  the craft. 
I t  sustained no damage in  the craft, nor was i t  in  
any way prejudiced by the stranding of the ship 
at San Nicolas. I t  was in  no way affected by it  
at that time. The maize was put on board the 
ship when she arrived at Buenos Ayres, and had 
been certified to be seaworthy, and in  course of 
the voyage to Europe i t  sustained in ju ry  by 
reason of the perils of the sea, i t  sustained damage 
by reason of sea water or otherwise. The whole 
of the maize was damaged, not only that which 
was on board the ship when she stranded, but that 
portion of the maize which was put on board after 
she had stranded at Buenos Ayres. The firs t 
question we have to determine is, whether the 
assured are entitled to recover in  respect of the 
loss sustained by them on the maize which was 
not on board the ship between San Nicolas and 
Buenos Ayres, but which was put on board the 
ship at Buenos Ayres, having been at the time of 
the stranding in  the cra ft awaiting the arrival of 
the ship off Buenos Ayres. Now, I  have come to 
the conclusion that this claim is ill-founded, and 
that the assured have no claim against the under
writers in  respect of the average loss sustained by 
the maize which was not on board the ship at the 
time of the stranding. I  have carefully considered 
the character of th is policy of insurance. No 
doubt it  is one policy of insurance in  this sense, 
tha t i t  is made out on one paper, you have 
one person assuring, and you have another person 
underwriting, you have one owner of the cargo, 
and you have one underwriter, but you have in 
one sense two different voyages; that is to say, in 
the one case you have a voyage from San Nicolas 
to Europe, and in the other you have a voyage from 
Buenos Ayres to Europe. Although, no doubt the 
routes to be traversed w ill be from  Buenos Ayres to 
Europe precisely the same, the goods w ill come in 
the same ship, and come at the same time, but 
the risk insured against is a different risk. The one 
is a risk from  San Nicolas to Europe, the other 
is a lim ited risk from  Buenos Ayres to Europe 
alone. The maize is clear and distinct in  weight, 
measure, and value, and the rate of premium to 
be paid to the underwriter upon i t  is d ifferent; in

the one case i t  is one per cent.; and in  the other 
case i t  is seven-eighths per cent., a different rate of 
insurance. I t  is not fo r me to give any opinion, 
or to form  any opinion, as to what the conten
tion m ight be by counsel on behalf of their 
respective clients under any particular state of 
circumstances; but I  should hardly have ex
pected that any argument would have been 
presented to us on behalf of the assured but 
for the words which are found in  the policy, 
namely, that the insurance is to cover “ a ll risks 
of steam navigation, and in  craft or trans
shipment, or while waiting transit, and fo r any 
conveyance from the shippers’ warehouses to 
those of the consignees, each craft or the to ta l 
loss of any package to be considered as if  sepa
rately insured.”  The insurance applies no doubt to 
the maize when in craft, and there is no doubt 
that under th is policy, whether i t  is considered as 
one policy or whether i t  be considered fo r practical 
purposes as two policies, the maize was insured 
while in  craft, and if  any misfortune had occurred 
to the maize under the policy while in  craft, re
covery m ight have been had upon it  but i t  does 
not seem to me to follow that, because it  is 
insured whilst in  craft, i t  is insured at the same 
moment while in  ship. I t  seems to me that the 
two things are consecutive, the being in  the 
craft and being in the ship. The goods are in  
the cra ft when putting them on board the ship, 
and they are in  the craft afterwards when the 
ship is unloaded into craft at the port of destina
tion, but the two ideas, to my mind, are essentially 
consecutive one before the other, one in  craft at 
one time, and in  ship at another, but not in  craft 
and in  ship at the same time. The goods are 
insured in  the cra ft while in  the cra ft; and they 
are insured in  the ship while in  the ship and not 
in  the craft. To my mind, the insurance while in  
the craft is covered by the policy, and i t  is by the 
policy applicable to the craft, and a ll the incidents 
of the risk and a ll the incidents of the insurance 
are applicable to the craft. When the goods are 
in  the ship, then the risks and the incidents of 
the policy are applicable to the goods while in  the 
ship. My idea is, that when the ship was stranded 
the goods were in  the craft, and the only strand
ing fo r which the underwriters would be res
ponsible would be fo r stranding in  the craft. In  
that case the warranty was not to apply. I t  
seems to me that to read this in  any other way is 
to put a veiy inconvenient and very unnecessary 
and to my mind, unreasonable construction upon 
the warranty. I t  seems to me that the warranty 
and the exception are merely incidental to the 
risk, and unless you have the risk you do not 
have the warranty, and you do not have the 
exception. Here, there was no risk as to this part 
of the cargo at the time of the ship’s stranding, 
fo r i t  was not in  the ship, and consequently no 
warranty applicable to the ship, and no exception 
in  the warranty applicable to the ship. I t  seems 
to me that the p la intiffs are entitled to recover 
back so much money which they have overpaid as 
is applicable to the average loss upon the 8299 
bags which has been allowed to the assured.

As to the second ground upon which the plain
tiffs  seek to recover back moneys overpaid, I  am 
of opinion that the defendants have an answer 
to that claim. I  th ink tha t Mr. Channell has 
made out that the money which has been 
allowed in  respect of advanced fre ight has
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been properly allowed to the assured. I  put the 
best construction that I  can upon the provision in 
the, policy—“ that the said goods and merchan
dises, &c., fo r so much as concerns the assured by 
agreement between the assured and assurers in  
this policy, are and shall be valued at 79462. 
sterling (included 1361b 6s. 6d. fo r advance on 
fre ig h t” ). I  adopt the construction which has been 
put upon th is by M r. Channell, and do not accept 
the argument of M r. Walton, although I  may say 
it  was an exceedingly ingenious argument, and an 
exceedingly able argument. That observation is 
applicable not only to the argument of Mr. 
W alton upon this particular point, but i t  is also 
applicable to his argument upon the firs t point. 
I t  was a most able and a most interesting and 
convincing argument, although he has failed to 
convince me that he is righ t as to the second 
point. I  come to the conclusion that this is 
really an insurance on valued goods, and that, 
being the scheme of the parties to insure on 
valued goods, that is not vitiated by the circum
stance that out of abundant caution the merchant 
has stated in  valuing these goods: “  I t  is well 
that you should know that I  have taken into 
account as part of their value the fre ight which I  
have had to pay on account of the carriage of the 
goods to the port of destination. In  valuing 
the goods I  was at liberty to add the freight 
which I  should have to pay to get them there, 
because I  wished to get my p ro fit and the 
advantage I  should have of my speculation. There
fore I  do not value the goods at the price which 
they cost at the port of purchase, but I  value 
them at the port of destination, and valuing them 
at the port of destination, I  have thought f it 
to add the sum I  have paid on account of ad
vanced freight, which undoubtedly does enhance 
the value of the goods, or may be taken to enhance 
the value of the goods and go to make up what 
the goods are worth at the port of destination.” 
I  do not th ink he loses the benefit of the valued 
policy on the insurance on the goods by stating 
that he is valuing the goods as a t the port of 
destination, and in  stating further the quantity of 
money which he adds to the invoiced price of the 
goods fo r the purpose of getting at such valuation. 
He has stated here that he advanced on fre ight 
1361b 6s. 6d., and that he has added that to the 
invoiced cost of the goods at the port of shipment, 
and that i t  is thus amongst other ways he makes 
up the valuation at which he puts these goods. 
I t  seems to me that is quite lawful, and that the 
fact of his stating how he makes his sum out 
does not in  any way affect the substantial gist 
of the policy, which is on valued goods, and I  do not 
consider that this can be treated as a policy upon 
valued goods to the extent of the less amount, 
that is to say, to the extent of 7940b less the 
1361b and a further policy in  respect of freight. 
I  consider th is is a policy on valued goods explain
ing merely how it  is that the value has been made 
up to this amount. I t  seems to  me that, i f  the 
defendants had sought to deal w ith  this in  another 
way in  contingencies which i t  is not necessary now 
to  contemplate, and if  they had sought to sue upon 
this, not as a policy upon goods, but to sue upon it  
as a policy upon advanced freight, then they would 
have had no remedy in  respect of the goods lost 
or injured, and i t  would have been a clear answer 
fo r the underwriters to say. “ This is not a policy 
on advanced fre ig h t; i t  is a policy on goods in

which you have merely taken the trouble to 
explain how you have got at the value o f the 
goods.”  The defendants are entitled to hold the 
amount stated by the average stater, and to that 
extent the p la in tiffs ’ claim has failed.

Co llin s , J.—I  am of the same opinion. I  desire 
to say I  agree w ith the observations that have 
fallen from my brother Day as to the arguments 
on both sides. I  certainly never listened to an 
argument from  which I  derived more pleasure and 
assistance than the arguments on both sides in  
this case. Now the case raises two points. F irs t 
of a ll, i t  is said by the p la in tiffs that they are 
entitled to recover back a certain sum of money, 
which has been received as upon a particular 
average loss, in  consequence of the ship having 
stranded. Upon the point whether there was such 
a stranding as to le t in  the rig h t of the assured to 
claim fo r a particular average loss, I  am of opinion 
that there was no such stranding. The claim on 
that head arises w ith respect to a certain quantity 
of maize which was shipped at Buenos Ayres. 
The policy embraces a quantity of maize which 
was shipped at San Nicolas, and i t  embraces a 
further quantity of maize which was to be 
shipped and was shipped at Buenos Ayres. 
Before the maize in  question was put on board the 
ship, the vessel in  its  passage from  San Nicolas 
higher up to Buenos Ayres lower down stranded, 
and i t  is contended that that stranding is a strand
ing which entitles the owner of the maize shipped 
at Buenos Ayres to say w ithin the meaning of the 
contract of insurance that there has been such a 
stranding as entitles him to claim fo r a particular 
average loss on the 8299 bags of maize. Now it  
seems to me that the question whether the strand
ing does carry w ith i t  those consequences depends 
on whether or not the stranding took place during 
the adventure. I t  is clearly decided that, given 
that the stranding did take place during the 
adventure, i t  is entirely immaterial whether the 
actual mischief which happened can be traced or 
not to the stranding ; but that is a very different 
th ing from  saying that i t  is im m aterial when the 
stranding took place. The stranding is one of 
the things dealt w ith by the contract between the 
parties. W hat the parties contract fo r is, fo r a 
particular adventure. They insure themselves 
against certain risks upon a certain voyage, and 
stranding is one of those risks. I f  the stranding 
takes place during the time of the contract, i t  
follows they can recover damage, whether the 
damage can be traced to the particular stranding 
or not. That seems to me to be clear, and to be 
common sense, but i t  is also to my m ind abun
dantly supported by authority. When you look 
at the case of Roux v. Salvador (1 Bing. N. C. 
526), which itse lf follows the earlier decisions, the 
point there decided was that, where during a 
voyage goods had been landed at a point short o f 
the original destination, and the ship was after
wards stranded when those goods were no longer 
on board the ship, no particular average could be 
claimed in  respect of those goods. That was the 
point that had to be decided; but, in  order to  arrive 
at a decision on that point, i t  was necessary to 
examine the principle, an d that principle, when as
certained, applied equally to a stranding before the 
risk had attached to the goods as to a stranding 
after the risk had ceased to attach to the goods; 
and in  dealing w ith the case Tindal, O .J.; says, 
th is : “  The general principle la id  down in
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Burnett v. Kensington (7 T. Rep. 210), that i f  
the ship be stranded the insurer is liable for 
any average damage, though quite unconnected 
w ith  the stranding, is not disputed ; the policy 
after the stranding must he construed as if  
no such warranty had been w ritten on the 
face of it. _ B ut the question is, w ithin what 
lim its  of time a stranding must take place in 
order to produce such effect. Row, every other 
clause in  the policy relates to the voyage insured 
and to that alone; the lia b ility  of the underwriter 
on goods commences w ith the putting them on 
board, and ceases upon their being discharged and 
,  landed, or w ith any other legal term ination 

ot the adventure.”  And when you come to consider 
the reason of the rule it  is obvious that i t  must be 
so. A  stranding has taken place during the 
adventure. The question is, or was—was the par
ticu la r damage which took place there capable of 
being attributed to that stranding or not P I t  was 
found that to embark upon that inquiry would neces- 
sarily involve a very d ifficu lt examination, and 
therefore, by convention of the parties, as Lord 
Kenyon puts i t  in  a case of Nesbitt v. Lushington 
(4 T. Rep. 783), where the ship stranded, the 
underwriters agreed to ascribe the loss to the 
stranding, but, as was pointed out in  the argument, 
in  order that they should so ascribe it, the strand- 
ing must take place in  the course of the adventure. 
Therefore, the stranding' must take place in  the 
course of the adventure. Mr. Channell says, the 
stranding did take place in  the course of the adven
ture here. "Why P Because, he says, the goods 
were at risk. That is putting the difficulty one 
stage further off, and we have now to see not 
merely whether the goods were or were not at risk, 
but whether they were at the risk contemplated in 
the adventure. In  my opinion they were not. As 
fa r as the stranding of the ship is concerned, that 
is lim ited to the adventure embraced in  the time 
when the goods are put on the ship. That is the 
adventure which is contemplated when there is a 
provision about stranding. The anterior state of 
things is dealt w ith by a separate contract. The 
tim e when the goods are in  the cra ft is covered by 
a separate specific provision. True i t  is in the 
same policy, and between the same persons, but 
covering a different ris k ; and but for that provi
sion about the risk to cra ft M r. Channell does not 
and would not contend, as I  understand, that an 
anterior stranding would le t in  a righ t to claim 
fo r particular average, subject to another observa
tion he made, that in  the particular facts of this 
case the anterior stranding was traceable in  its 
effect upon these goods; but subject to that i f  the 
goods had not been at risk by the reason of this 
provision covering the risk to craft, M r. Channell 
does not claim that the absence of such a provision 
as to the risk to cra ft would le t in  the claim to 
particular average. Now that deals w ith the 
whole point as to particular average, subject to 
one argument of M r. Channell, and that is, that 
upon the facts of th is case it  must be taken that 
the antecedent stranding caused part of the 
damage to the goods, inasmuch as it  put the ship 
in  such a condition that the subsequent straining 
brought about damage to the goods which would 
not have happened to them but fo r the antecedent 
stranding. I  th ink tha t point was satisfactorily 
met by Mr. W alton’s short interpolated reply. 
The stranding in  question must be taken to have 
nothing whatever to do w ith the subsequent

damage to the goods, inasmuch as it  is conceded 
and admitted on both sides that the ship was 
seaworthy at the date of the commencement of 
the adventure, that is, at the time the goods were 
put on board. That seems to me to prevent the 
antecedent stranding having any connection in 
point of fact w ith that damage to the goods. 
Moreover, it  seems to me, when analysed, to come 
back really to the same point we have already 
decided. I t  is an attempt to introduce into the 
adventure something that happened before the 
adventure. Therefore upon that firs t part of the 
case I  am of opinion that the p la intiffs have made 
out the ir claim.

Now we come to the second point, which is 
whether or not the ascertained percentage should 
be allowed as upon the whole value of 79401, 
or only upon that value less the amount of 
1361Z. 6s. (id., the advanced freight. I t  seems to 
me the question to be decided upon this is not 
a matter of law, but simply a question of what 
did the parties mean by fram ing the contract in 
these terms ? That is what I  have to set myself 
to answer, and according to my answer the fate of 
the question must be determined. The question 
is, did the parties here intend to insure the cargo 
agreed at a certain value, or did they intend to 
insure cargo agreed at a certain value and advance 
freight ascertained at a particular amount? I f  
they did the latter, then I  th ink Mr. Channell 
is wrong. I f  they did the former, I  th ink Mr. 
Channell is right. Now, looking at the whole of 
the language in  which this contract is couched, 
I  have come to the conclusion that what the 
parties really did mean was to value the cargo 
and to insure a valued cargo. W hat they say 
is this : “  The said goods and merchandises, &c., 
fo r so much as concerns the assured by agree
ment between the assured and the assurers in 
this policy, are and shall be valued at 79401.”  
Nothing could be more clear than that—that 
what they are valuing is the goods and mer
chandises,' and they are giving those goods and 
merchandises a conventional value by an agree
ment between the assured and the assurer— 
79401. including 13611 6s. 6cl. fo r advance on 
freight. I t  seems to me by adding that state
ment they have not entitled themselves to, and 
would not be able to allege against the under
writers if  they disputed it  that they had acquired, 
an insurance on advanced freight. I  th ink the 
underwriters could at once answer them and say, 
“  I t  is perfectly true you mentioned the sum 
which is the sum you paid fo r advanced fre ig h t; 
but in  the very sentence in  which you did so 
you in  terms agreed that should be treated as 
part of the value of the cargo, and therefore if  
the circumstances do not admit of your recover
ing as upon a loss of the goods, this contract 
does not entitle you to claim as upon an inde
pendent insurance on advanced freight.”  The 
advanced freight is simply thrown in  as part and 
parcel of the value of the goods, and the rig h t to 
recover in  respect of the advanced freight, in  my 
judgment, stands or fa lls upon the rig h t to recover 
fo r the lost cargo. Therefore the inference I  
draw upon that part of the case is in  favour of the 
defendants. My judgment therefore agrees w ith 
that of my learned brother upon both points.

Solicitors : fo r the p la in tiff, Waltons, Johnson, 
Bubb, and Whatton ; fo r the defendants, Crowders 
and Vizard, fo r Shelley and Johns, Plymouth.
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T h e  F erro . [ A d m .A d m .]

PROBATE, DIVORCE, AND A D M IR A LTY  
D IV IS IO N .

A D M I R A L T Y  B U S IN E S S .
Tuesday, Dec. 6, 1892.

(Before the P r e sid e n t  (S ir F. H. Jeune) and 
B arnes , J.)

T he  F erro , (a)
B ill of lading—Excepted perils—Stowage—Negli

gence of stevedore—Management of ship— 
Liability of shipowner.

A cargo of oranges was shipped on board the defen
dants’ vessel under a bill of lading, which con
tained a clause excepting -‘damage from any 
act, neglect, or default of the pilot, master, or 
mariners, in  the navigation or management of 
the ship.”

The cargo was damaged through the improper and 
negligent stowage of the stevedore.

Held, 'that inasmuch as the stevedore was not 
included in  the list of persons mentioned in  the 
bill of lading whose acts and defaults were 
excepted, the defendants were not exempted from  
liability.

Held also, that the words “  management of the 
ship ”  did not include bad stowage.

T h is  was an appeal by the defendants, the owners 
of the steamship Ferro, against a judgment of 
the learned judge of the Cardiff County Court, 
fo r 1211. 5s. (id. damages fo r depreciation of plain
t if f ’s goods by improper stowage.

The action was brought by the indorsee of a 
b ill of lading dated the 20th Feb. 1892, which was 
fo r the carriage of 833 cases of oranges from 
Valencia to Liverpool.

The vessel at the time was under a charter- 
party to a M r. Ries, of Valencia, but no reference 
to this appeared in  the b ill of lading, nor had the 
p la in tiff any notice of it.

The b ill of lading was signed by the master, 
and the excepted perils included “ any act, neglect, 
or default of the p ilo t, master, or mariners in 
the navigation or management of the ship.”

The charter-party, dated the 23rd Nov. 1891, 
which was admitted in  evidence at the tria l, pro
vided that the cargo should be “  properly stowed 
by a regular stevedore appointed by charterers, 
or their agents, at the risk and expense of the 
steamer, he being wholly under the direction of 
the master.”

A fte r the p la in tiff’s oranges had been loaded 
the vessel went to Almeria, where she took in  a 
quantity of oranges in  a rotten, broken, and d irty  
condition, and these were placed immediately 
over and resting on p la in tiff’s goods.

On arriving at Liverpool the p la in tiff’s oranges 
were discovered to be damaged, and were sold 
at a loss, as found by the learned judge, of 
121L 5s. 6d. The damage was partly caused by the 
bad state of the cargo taken in  at Almeria, and 
partly by improper stowage at Valencia, some of 
the boxes being placed on the angle-irons of the 
hold, so that they were broken and the ir contents 

. damaged when the cargo settled.
The learned County Court judge found as facts 

that the p la in tiff’s goods were in  these particulars 
improperly and negligently stowed, and that the 
stowage at Valencia and Almeria was negligently 
done by the stevedore employed there. I t  was
(a) Reported by Butlek Aspinall and Basil Crump, Esqrs.,

Barristers-at-Law.

contended by the defendants that the acts com
plained of were w ith in  the excepted perils of the 
b ill of lading, which included “ any act, neglect, 
or default of the p ilo t, master, or mariners in  the 
navigation or management of the ship.”  They 
also said that the acts which caused the damage 
were done in  the stowage of the cargo, and that 
the stowage was part of the management of the 
ship. On the meaning of the wordB “  management 
of the ship ”  the learned County Court judge 
referred to the case of the Canada Shipping 
Company v. British Shipowners’ Mutual Protection 
Association (61 L . T. Rep. N. S. 312 ; 6 Asp. Mar. 
Law Cas. 388, 422 ; 22 Q.B. Div. 727 ; 23 Q. B. D iv. 
342), in  which i t  was decided that bad stowage was 
not covered by the words “  improper navigation,”  
and expressed himself bound by the opinion of 
Charles, J., who said, in  giving judgment, that 
the damage “ was caused by the act of the plain
tiffs  (the shipowners) in  putting the goods into a 
ship which had not been effectually cleaned. She 
was then loaded un fit to  receive a cargo of wheat, 
and, as m ight have been anticipated, the wheat 
was spoiled. That th is was an improper manage
ment can scarcely be disputed.”  In  the present 
case, however, he thought it  very doubtful 
whether the word “ management”  did include 
stowage. He decided in  'favour of the p la in tiff on 
the authority of Hayn v. Culliford (40 L . T. 
Rep. N. S. 536; 4 Asp. Mar. Law Cas. 182; 
4 C. P. D iv. 182) and Sandeman v. Scurr (L. Rep. 
2 Q. B. 86) ; he referred also to Blalciev. Stembridge 
(28 L . J. 329, C. P. ; 29 L . J. 212, C. P. ; 6 C. B. 
N. S. 874) ; The Catherine Chalmers (2 Asp. Mar. 
Law Cas. 598 ; 32 L . T. Rep. N. S. 847), and 
Scrutton on Charter-parties, 2nd edit., p. 106, 
note (h), on the ground that the defendants were 
liable fo r the damage done to the p la in tiff’s goods 
by the negligence and bad stowage of the 
stevedores, and that they were not relieved from 
lia b ility  under the b ill of lading. The defendants 
now appealed.

Pyhe, Q.C. and Bailhache, fo r the defendants, in 
support of the appeal.—The words “  management 
of the ship ”  must refer to the cargo, because the 
object of the clause in  the b ill of lading is to 
protect the shipowner against an action by the 
owners of the cargo. I t  was mismanagement of 
the dunnage which led to the damage. Opening 
the hatches, moving the tarpaulin, and putting 
the dunnage on the cargo is part of the manage
ment of the ship, so also is laying the foundation 
of lead and tim ber in  order to make the hold level 
fo r the stowage of cargo : (Canada Shipping 
Company v. British Shipowners’ Mutual Protec
tion Association (ubi sup.). Blakie v. Stembridge 
(ubi sup.) does not cover this case, because there 
the master was away on shore and the mate did 
the stowage :

The Helene, B . &  L . 321 ; L . Rep. 1 P. C. 231.
The fact that there is bad management on the 
part of the master and somebody else does not 
make i t  any the less bad management by the 
master. Even assuming that the master did not 
interfere, i t  is his negligence if  the cargo is 
badly stowed. [B arnes , J.—There is no negli
gence on the part of the stevedore i f  he obeys the 
master.]

Sandeman v. Scurr (ubi sup.).
I f  the court should come to the conclusion that the 
stowage of the boxes on the angle-irons comes
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w ith in  the words “ management of the ship,”  
whereas stowage of rotten oranges on the 
top of the p la in tiff’s goods does not, then i t  may 
be necessary to apportion the damage and lim it 
the defendant’s liab ility .

Abel Thomas, Q.C. and Carver fo r the respon
dent, contra.—Management of the ship would be 
something done in  the sailing of the ship in  
order to carry the cargo safely, and not the placing 
of boxes in  particular positions. The evidence 
shows that the master knew nothing of the 
stowage. I t  is not sufficient to prove that the 
master was gu ilty of negligence, but i t  must also 
be shown that the other officers of the ship have 
not been gu ilty  of negligence.

The P r e sid e n t .—There are two points raised 
in  th is case, and though either would be suffi
cient to decide it, I  propose to say a few words 
about each of them. The firs t of these is 
whether the in ju ry  that was done to the cargo 
was done by the negligence of the stevedore, or 
the stevedore and the master in  stowing the cargo. 
O f course, i f  the negligence was the negligence of 
the stevedore, then i t  was not the negligence of 
any person whose negligence was one of the excep
tions in  the b ill of lading. W hat is the fact in 
th is case ? In  the firs t place, the charter-party 
has been referred to to show what the relation of 
the stevedore to the master was. The charter- 
party provides that the cargo is to be brought to 
and taken from alongside at merchants’ risk and 
expense, and to be “ properly stowed by a regular 
stevedore appointed by the charterers or their 
agents, at the risk and expense of the steamer, 
he being wholly under the direction of the mas
ter.”  Now i t  is said that that shows that, as the 
stevedore was to be wholly under the direction of 
the master, every act of his would have fo r this

urpose to be considered as the act of the master.
don’t  th ink tha t is the real meaning and effect 

of the words. W hat I  th ink is intended by these 
words is, that he should be generally under the 
direction of the master, and not under the direc
tion of the charterer, but i t  does not mean to say 
tha t every simple act of his in  stowage was to be 
considered as under the direction of the master. 
As to the facts, the learned judge in  the court 
below has found that the p la in tiff’s goods were 
improperly and negligently stowed, and that the 
stowage at Y  alencia and Almeria was negligently 
done by the stevedores employed there. I t  seems 
to  me that that finding, i f  i t  is accepted, disposes 
of the point, because I  th ink the learned judge 
did find that the negligence was the negligence of 
the stevedore, and not the negligence of the 
master. He draws no distinction between the 
two, nor does he say, nor was he asked to say, 
tha t both the stevedore and the master were 
negligent. When we look at the evidence, i t  
appears to me that the finding of the learned 
judge was amply justified. The very language of 
the charter-party stipulating that the stevedores 
should be persons experienced in  such matters, 
and the evidence that the captain was not experi
enced, points to this, that the captain did not in 
terfere w ith the general stowage of the cargo, 
though he may have done so w ith regard to 
details. Further, when we know that the captain 
seems to have known very little  about the details 
of the stowage, I  cannot help th inking that that 
strongly corroborates what I  th ink was the

learned judge’s view. The captain was asked, 
“ Was the ship loaded by the charterer’s steve
dore ?”  and the answer is “  Yes.”  Having given 
that evidence in  chief, then he was asked about 
the matter in  cross-examination. “  You superin
tended the whole of the loading ?”  “  Yes.” —
“ Yourself?” —“ Except fo r a few minutes, when 
I  had to run ashore fo r the ship’s business.”— 
“  You to ld  them how to do i t  ?”  “  The stevedore 
stowed it, but I  to ld  him sometimes that he had 
better do i t  so-and-so.”  He was not pressed 
w ith regard to any particular act of negligence, 
whether he was a party to i t  or not ; and jhe con
clusion to which the judge rig h tly  came was that 
the negligence was the negligence of the steve
dore. I f ' that was so, and i t  was the jo in t 
negligence of the two, i t  would be the same. 
I f  i t  was the negligence of the stevedore, the 
case is brought w ithin the decision in  Hayn v. 
Culliford (ubi sup.), where Lord Bramwell said : 
“  I t  is clear that, i f  that is the contract, the 
defendants are liable on the ordinary contract 
of a carrier, unless (and there is not) there is 
some clause in  the contract to relieve them. 
Whether the words in  other respects would 
extend to those cases we need not say, as there is 
one respect in  which they would not; they 
extend to the acts of captains, officers, and 
crews ; they do not extend to the acts of the 
defendants, and their other agents and servants, 
therefore not to the acts and defaults of the 
stevedore. B ut i t  is by these acts and defaults 
that the goods were damaged.”  So I  th ink that 
case is exactly in  point.

As to the other point, i t  is said that this 
negligent stowage fa lls w ith in  the word “  manage
m ent”  in  the b ill of lading. There appears to 
be no distinct authority as to the meaning 
of this word “  management ”  w ith relation to 
stowage. Bad stowage, i t  was admitted in 
argument, and I  th ink righ tly , does not come 
w ithin the term “ navigation.”  In  a case decided 
by Willes, Keating, and Montague Smith, JJ., 
Good v. London Steamship Owners Mutual Pro
tection Association (L. Rep. 6 C. P. 563), i t  
is clear from  the obiter dicta, or rather from 
the interpositions in the course of argument, 
that bad stowage does not fa ll w ithin bad navi
gation, unless bad stowage affected the safe 
sailing of the ship. Can i t  fa ll under the word 
“ management?”  On that there appears to be 
no distinct authority, because the obiter dictum of 
Charles, J., which has been referred to, only 
comes to this, that having a ship in  a d irty  con
dition would be bad management. The learned 
judge did not say bad management w ith in  the 
meaning of a clause like this, and even i f  he had 
I  should have thought that i t  was quite one 
thing to say that having a ship in  a d irty  con
dition may be bad management of a ship, and 
quite another th ing to say that mere bad stowage 
is bad management of the ship. A  distinction 
was attempted to be drawn here between the two 
pieces of negligence and their effect in  this case. 
I t  is said that, whatever may be said as to taking 
in  rotten oranges at Almeria, the stowage at 
Valencia stood in  a different position, because 
there part of the damage was caused by placing 
boxes in a particular way on the iron girders of 
the ship. Therefore i t  is said that that was bad 
management of the ship. I  confess I  see no dis
tinction of that kind. I t  is clear tha t taking in
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rotten, oranges was a matter of bad stowage 
and nothing else, and i t  appears to me tha t the 
ship not being improperly constructed, but boxes 
of oranges being simply placed near the girders, 
again brings i t  back to a question of bad stowage. 
So i t  was bad stowage and nothing else. Is that 
mismanagement of the ship P I  confess I  cannot 
bring myself to th ink that i t  is, and i t  would be 
an improper use of language to include bad 
stowage in  such a term. I t  is not d ifficult to 
understand why the word management was in tro 
duced, because, inasmuch as navigation was 
defined as something affecting the safe sailing of 
the ship in  the case I  have referred to, i t  is easy 
to see there m ight be things which i t  would be 
im portant to guard against connected w ith the 
ship itse lf and the management of the ship which 
would not fa ll under navigation. Removal of the 
hatches is management of the ship, but that 
would have nothing to do w ith the navigation. 
I  cannot help th inking that, inasmuch as people 
know perfectly well what is meant by stowage 
and proper stowage, i t  could hardly be intended 
to include improper stowage in  the b ill of lading. 
The parties would have used the words stowage 
or improper stowage, and not allowed it  to be 
covered by a strained construction of these words. 
I  th ink, therefore, on both points that the appeal 
must fa il.

B arnes , J.—In  my judgment, in  order to 
relieve the shipowners from negligence such as 
that which is found by the learned judge, there 
ought to be clear and explicit language in  the b ill 
of lading. The p la in tiffs say in  this case that 
the language used in  the exceptions fa ils in  two 
particulars to cover the negligence in  question, 
first, because the act, neglect, or default excepted 
is confined to that of the p ilo t, master, or 
mariners, tha t is so fa r as persons are concerned ; 
and secondly, is confined to acts, neglect, or 
default in  the management or navigation of the 
ship. As to the firs t, i t  seems to me quite clear 
from  the evidence here, especially after the 
remarks of M r. Thomas, in  which he showed that 
the captain had never had such a cargo before, 
and was giving an account as to the stowage 
which was not accepted by the court—it  seems to 
me that the stevedore was really the responsible 
person fo r th is stowage, and that i t  was his 
negligence which caused the damage. As the 
stevedore is not included w ithin the enumeration 
of the persons excepted, that want of exception in 
the b ill of lading would be fa ta l to the defendants’ 
case. B ut I  th ink i t  is im portant one should 
express the view one holds about the question 
turn ing on the construction of the word “ man
agement ”  of the ship. I  am not satisfied that i t  
goes much i f  at a ll beyond the word “  navigation.”  
Some things may be suggested to which the word 
“  management ”  is slightly applicable beyond 
that of “  navigation,”  but I  feel that i t  is not such 
clear and expressive language as to include w ithin 
i t  the words “  improper stowage.”  I t  seems to me 
a perversion of terms, if  one m ight say so, to 
say tha t the management of a ship has anything 
to do w ith the construction of this document as to 
the stowage of the cargo if, dealing w ith the two 
points in  this case, one illustrates i t  in  this way. 
The firs t point being that the cargo was damaged 
by putting bad oranges above it, I  say i t  seems a 
perversion of terms to say that the stowage of 
rotten oranges above sound ones is management

of the ship. I t  is stowage of cargo. Again, 
supposing the cargo was improperly placed 
against the beams or angle-irons of the ship, if  
one were in  the hold of that ship, and ran one’s 
head against it, i t  would be a remarkable perver
sion of terms to say it  was improper management 
of the ship. So i t  is to say that improper stowage 
is improper management. By the use of proper 
language tha t expression “  proper stowage ”  can 
be covered, but in  my judgment “ management”  
does not exonerate the shipowners. This appeal
must therefore be dismissed. , . ,. . ,Appeal dismissed.

Solicitors fo r p la intiffs, Alex. Wilson and 
Cowie, Liverpool.

Solicitors fo r defendants, Ingledew, Ince, and 
Co., Cardiff.

H O U S E  O F  L O R D S .

May 2 and 4, 1893.
(Before the L ord Ch an c ello r  (Hersehell), 

Lords M ac nag h ten  and M o rris .)
H ouston a n d  C o . v . Sa n s in e n a  a n d  C o . (a )

ON A P P E A L  F R O M  T H E  C O U R T OF A P P E A L  IN  
E N G L A N D .

Charter-party—B ill of lading—Incorporation of 
terms and conditions into charter-party.

Where an agreement in  special terms and fo r a 
special purpose has been entered into between a 
shipper of goods and shipowner, such special 
terms cannot be modified by reading into them 
the general words of a bill of lading under which 
the goods have been shipped.

By an agreement of the nature of a charter-party i t  
was provided in ter alia that shipowners should 
fix, in  a suitable place on board their ship, proper 
refrigerating machinery and insulated chambers, 
and should, during the voyage, keep the chambers 
below a certain fixed temperature, any accident 
to the machinery or cause beyond the owner’s 
control not preventing; and i t  was further pro
vided that the performance of the agreement was 
to be subject to the exceptions mentioned in  the 
b ill of lading, and the agreement was to be read 
as i f  such clauses and conditions were repeated 
therein, and a ll cargo was to be “  received and 
carried subject to the terms and conditions in  
the said b ill of lading except as altered by these 
presents.”

By the terms of the b ill of lading any loss or damage 
was excepted which might result from  “  the conse
quence of any damage, breakdown, or in jury to, 
or defect in  hull, tackle, boilers, or machinery, or 
their appurtenances, refrigerating engines or 
chambers, or any part thereof, however such 
damage, &c., might have been caused, and not
withstanding that the same might have existed 
at, or at any time before, the loading or sailing 
of the vessel, or by unseaworthiness of the ship 
at the beginning or any period of the voyage, 
provided all reasonable means had been taken to 
provide against such unseaworthiness.”

The refrigerating engines proved to be unfit and 
insufficient, and the insulated chambers were not 
kept at the agreed temperature, whereby the cargo 
was damaged.

(a) Reported by 0. E. MALDEN, E8q., Barrister-at-Law.
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Held (affirming the judgment of the court below), 
that the exceptions in  the bill of lading were not 
incorporated with the agreement so as to lessen 
or qualify the obligation of the owners to provide 
proper machinery, and to Iceep the chambers at 
the agreed temperature, and that they were liable 
fo r the loss so caused.

T h is  was an appeal from a judgment of the 
Court of Appeal (Lord Esher, M.R., F ry and 
Lopes, L.JJ.), reported in  7 Asp. Mar. Law Cas. 
150; 66 L. T. Rep. N. S. 246, who had affirmed a 
judgment of Charles, J. upon a prelim inary point 
of law raised by the pleadings. The action was 
brought by the respondents, who were consignees 
of a cargo of frozen meat, against the appellants, 
who were shipowners, to recover damages fo r 
breach of contract in  regard to the carriage. The 
defendants pleaded that the damages complained 
of were covered by the exceptions in  the b ill of 
lading.

The facts appear from the head-note above, and 
in  the judgment of the Lord Chancellor.

Bigham, Q.C. and T. G. Carver appeared fo r 
the appellants.

J. Walton, Q.C., and Bickford, who appeared for 
the respondents, were not called upon to address 
their Lordships.

A t the conclusion of the arguments fo r the 
appellants the ir Lordships gave judgment as 
follows:—

The L ord Chanc ello r  (Herschell). — My 
Lords: I  th ink that the judgment, of the court 
below in  th is case was right. The question turns 
entirely upon the construction of a contract 
entered into between the parties on the 9th May 
1889. The shipowners, who are the appellants at 
your Lordships’ bar, by that contract undertook 
to provide three steamers, which were to commence 
a service from Boca, Buenos Ayres, fo r the purpose 
of bringing frozen meat to this country. The 
3rd clause of the agreement was in  these term s:
“  The owners shall at the ir own cost fix  in  each 
of the two additional steamers in  a suitable place 
on board proper refrigerating machinery and 
insulated chamber, the la tter to be placed under 
the main deck. The machinery may be of any 
description, so long as insurance can be effected 
at equal rates w ith that for Heliades. During so 
much of the voyages of the said steamers as such 
steamers shall have meat carcases of the charterers 
on board, the owners shall supply the steam 
necessary fo r working the said machinery, and 
shall keep the insulated chambers in  which 
such meat carcases are at a temperature not ex
ceeding twenty-eight degrees Fahrenheit; any 
accident, breakdown, or mishap to the machinery, 
or cause beyond the owners’ control, not pre
venting.”  The meat was shipped undei the 
provisions of that agreement, in  one of these 
vessels. The meat was damaged on its  voyage to 
Liverpool, and the p la intiffs sustained loss in 
consequence. I t  is to be taken for the purpose of 
this case and the appeal that these stipulations 
of clause 3 were not complied w ith by the owners, 
and that i f  the matter had rested solely upon 
those provisions they must be regarded as having 
broken their contract by not fittin g  up proper re
frigerating machinery, in  the manner provided for, 
fo r the purpose of keeping the insulated chamber 
at the prescribed temperature, and of course i t  is 
admitted that they were not prevented from doing

so by the particular causes excepted in  that 
clause. The prima facie case of lia b ility , which is 
thus made out i f  the contract had stood, i t  is 
sought to get rid  of by a reference to the 
provisions contained in  the 16th clause of the 
contract. So far as material i t  is in  these terms :
“  The performance by the owners of their part of 
this agreement is subject to the exceptions and 
perils mentioned in  the b ill of lading according 
to the form  attached hereto, and the agreement 
herein contained on the part of the owners shall 
be read as i f  such clauses and conditions were 
herein repeated. A ll cargo_ shipped by the 
charterers in  pursuance of this agreement shall 
be received and carried subject to the terms and 
conditions in  the said b ill of lading (except as 
altered by these presents), and b ills of lading in 
such form shall be given therefor.”  I t  is said 
that the form  of b ill of lading which is there 
referred to contains a provision which exempts 
the owners from lia b ility  under the circumstances 
which I  have mentioned. By the b ill of lading 
the goods shipped were “ to be delivered in  the 
like good order and condition.”  Then come a 
number of provisions which are commonly found 
in  b ills  of lading, “  the act of God, the Queen’s 
enemies, pirates, robbers, or thieves, of whatever 
kind,”  and a number of other matters of that 
description, amongst which occur these words, 
“ boilers, steam, or machinery, or their appurte
nances, or from  the consequence of any damage, 
hi-eakdown, or in ju ry  thereto, or from  defective 
hull, machinery, refrigerating engine or chamber, 
or any part thereof, outfit, tackle or other 
appurtenances, howsoever such damage, defect, or 
in ju ry  may be caused, and notwithstanding that 
the same may have existed at or at any time 
before the sailing or loading of the vessel.”  ̂ Then 
come “ collision, stranding, straining, jettison of 
any kind,”  and so on. The b ill of lading is not 
very a rtific ia lly  drawn, because there is really no 
exception ; there do not follow the words which 
one would expect to find completing the sentence. 
I t  begins, as I  have said, w ith “  the act of God, 
the Queen’s enemies,”  but i t  never indicates that 
they are referred to as being excuses for the non
delivery of the cargo in  good order and condition. 
No doubt that must have been what was meant.

Now the contention is that, inasmuch as you find 
amongst a ll these and other matters mentioned 
in  the b ill of lading these words w ith  regard to 
the refrigerating chamber, the owners, even 
although they did not f it up this refrigerating 
chamber, and did not, although not prevented by 
the specially excepted causes, keep the refrigerating 
chamber at the proper temperature, and there 
was consequent damage to the meat, are not under 
any lia b ility  whatever. The contention is that, 
although if  the shipper had ascertained before he 
put his goods on board that the refrigerating 
chamber had not been properly constructed, he 
m ight have refused to put his goods on board, yet, 
although this failure to protect the meat results 
from the clearest and most unquestionable want 
of care and attention on the part of the ship
owners, and indifference to whether they perform 
their contract or not, i f  i t  was not discovered 
before the shipper put his goods on board, then, 
although the goods may be u tte rly destroyed, he 
has no claim against the shipowners fo r the loss. 
That would certainly he a very startling result ; 
and, although i t  may be true that i t  is somewhat
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in excess of an accurate statement to say that i t  
would render this 3rd clause in  the contract a 
n u llity , yet, seeing what was the object and 
intention of the charterer or shipper in  securing 
this insertion of an absolute obligation on the part 
of the shipowners, i t  would obviously defeat what 
must manifestly have been his intention. I t  is 
said tha t i t  is not uncommon to find general 
provisions, absolute provisions, in a charter-party, 
or a policy of insurance cut down by words which 
in reality contradict the general and absolute 
obligation which seems to be imposed. That is 
perfectly true, but that observation does not seem 
to me to be applicable to the present case. A  
policy of insurance, a charter-party, or a b ill of 
lading is constantly used in  a common form 
which is to be applicable to a vast variety of 
transactions, and (I speak more particularly of a 
charter-party and of a policy of insurance) the 
general and absolute provisions of those instru
ments are frequently cut down by the special 
stipulations which- the parties have made w ith 
reference to the particular adventure. B ut in  the 
present case the specific and particular agreement 
is that which creates the very obligation which, i t  
is said, does not really exist. I t  is said that that 
obligation is cut down, and is not to have fu ll 
force and effect by reason of the incorporation of 
the general terms in  a form  of b ill of lading. 
Now i t  appears to me that there the very same 
principle applies in  the opposite direction. Where 
the parties have made, w ith reference to this 
particular case, the ir special and particular stipu
lation, the very principle which leads you, in  such 
cases as I  have referred to, to give effect to the 
special stipulation, i-ather than to the general 
words which are common in  instruments of that 
description, points to your taking the course 
which the courts below have taken, in  regarding 
as of prim ary importance the express and specific 
stipulation which has been made w ith reference 
to this particular case, and as of secondary 
importance the incorporation in  the contract of 
the general terms in  the form of the b ill of lading 
if  there seems to be a conflict between them. 
The agreement here in clause 16, which incorporates 
the b ill of lading, contains this provision, that 
“ a ll cargo shipped by the charterers”  “ shall be 
received and carried subject to the terms and 
conditions in  the said b ill of lading (except as 
altered by these presents).”  The contention on 
the part of the appellants is that tha t provision 
has no relation to what are called the “  exceptions 
and perils,”  tha t i t  has no relation to the clause 
of the b ill of lading which contains a recital of 
these perils and exceptions from lia b ility  to 
deliver. I  am quite unable to accede to that 
argument. Can i t  possibly be said that, i f  you 
are asking on what terms the cargo shipped is 
being received and carried, you are to exclude, as 
form ing none of those terms, these exceptions 
upon the obligation to deliver the cargo P I t  
seems to me that those are the “ terms and con
ditions ”  of the b ill of lading on which the cargo 
is received and carried as much as any term of 
the b ill of lading relating to the fre ight or the 
discharge of the cargo, or anything else. There
fore I  am of opinion that this part of clause 16 
refers to the present case, and that, the cargo 
being received and carried subject to the “  terms 
and conditions in  the b ill of lading as altered by 
these presents,”  you are clearly not to allow any 
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provision in  the b ill of lading to override any 
express stipulation contained in  this agreement, 
because if  i t  is a stipulation which cannot have 
fu ll effect given to i t  in  conjunction w ith the b ill 
of lading, the b ill of lading must be regarded as 
being to tha t extent altered by it. That is the 
view which has been taken by the court below; 
but even i f  that were not the true view, s till, i f  
what has been called the firs t part of clause 16 
(to my m ind the whole of clause 16 must be read 
together) were read alone, I  should come to the 
same conclusion. That clause provides fo r the 
performance of the agreement by the shipowners 
“  subject to the exceptions and perils mentioned 
in the b ill of lading.”  Now, where you have an 
absolute contract, such as is contained in  clause 3, 
I  do not th ink, looking at the provisions in  the 
b ill of lading, you can say that the performance 
of i t  is prevented by the perils which are found 
mentioned in  the b ill of lading. The perils 
mentioned in  the b ill of lading are perils relating 
to carrying the goods and delivering them in  

ood order and condition. Of course you are not 
ound to apply every part of the exceptions and 

perils in the b ill of lading to every part o f this 
contract. I t  is general; i t  provides generally that 
the performance of the agreement on the part of 
the shipowners shall be subject to those exceptions 
and perils. I t  is very d ifficult to read, in  every 
instance, exceptions and perils such as are to be 
found in  the b ill of lading into every part of this 
contract—indeed i t  seems to me that i t  would be 
impossible. The question is what modification 
they were intended to effect of the obligation 
imposed by the various stipulations of this con
tract. I  am of opinion that when one looks at 
the distinct and unequivocal agreement which the 
parties have entered in to ’ here in clause 3, i t  
would be contrary to a ll sound principle, seeing 
especially that they have in  the la tter part of 
clause 3 excepted only certain perils which cover 
to some extent the same ground as is covered by 
the exceptions and perils mentioned in  the b ill of 
lading, and that the exceptions contained in  the 
la tter part of clause 3 are much narrower than 
those contained in  the b ill of lading—I  say that 
I  th ink i t  would be contrary to a ll sound principle 
to hold that such a clear and unequivocal contract 
as this was in  any way affected by the provisions 
contained in  the b ill of lading. For these reasons 
I  move your Lordships that the judgment appealed 
from be affirmed.

Lord M acnaghtun .—My Lords, I  quite agree, 
and fo r the same reasons.

Lord M o r r is .— M y  Lords, I  concur.
Judgment appealed from affirmed; and appeal 

dismissed with costs.
Solicitors fo r the appellants, Pritchard, Engle, 

field, and Co., fo r Simpson, North, and Johnson, 
Liverpool.

Solicitors fo r the respondents, Waltons, Johnson, 
Bubb, and Whatton.
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March 17 and Nov. 21, 1892.
(Before the L ord Chanc ello r  (Hersehell), 

Lords W atson, H alsbury , M orris, and 
F ie l d .)

Gilr o y  an d  Co. v . P r ic e  an d  Co. (a)
ON A P P E A L  P R O M  T H E  SECOND D IV IS IO N  OP 

T H E  COURT OP SESSION IN  SC O TLAN D .

B ill of lading—Exceptions—Neglect or default 
of master or crew— Unseaworthiness—Pipe not 
properly cased.

A ship loaded a cargo of jute under bills of lading 
which contained a clause freeing the shipowners 
from liability fo r damage caused by the neglect 
or default of the master or crew. During the 
voyage the cargo was damaged by sea water in  
consequence of an uncased pipe which communi
cated with a water closet having been broken by 
the pressure of the cargo upon it. I t  was proved 
that i t  was customary to case such pipes before 
loading a cargo of jute, and that after the cargo 
was loaded the pipe could not be seen or got 
at without removing a part of the cargo.

Held (reversing the judgment of the court below), 
that the case fe ll w ithin the rule laid down in  
Steel v. State Line Steamship Company (37 
L. T. Hep. N. S. 333 ; 3 Asp. Mar. Law Gas. 516; 
3 App. Gas. 72), and that the owners were liable 
fo r the damage, as the ship was unseaworthy at 
the commencement of the voyage, and therefore 
the exceptions in  the bill of lading did not relieve 
the shipowners from liability.

T h is  was an appeal from a judgment of the 
Second Division of the Court of Session in  Scot
land consisting of the Lord Justice Clerk 
(McDonald), Lords Young, Rutherfurd Clark, 
and Trayner, reported in  18 Ct. Sess. Cas. 4th 
series 569, who had reversed a judgment of the 
Sheriff Substitute of Lanarkshire, in  an action 
brought by the appellants against the respon
dents.

The Tilkhurst, a ship belonging to the respon
dents, sailed from Chittagong fo r Dundee on 
the 5th Dec. 1888, laden w ith a cargo of jute. 
The vessel encountered heavy gales, and on the 
afternoon of the 13th Dec. i t  was found tha t the 
forward water closet pipe on the port side had 
been broken away, and that the cargo in  the 
v ic in ity was damaged by water. The plaintiffs, 
who were the onerous indorsees of the b ill of 
lading under which the jute was being carried, 
claimed from the defenders 3407Z., as the 
agreed amount of damage to the cargo, on the 
ground that the ship was not seaworthy when 
she sailed from Chittagong, as the pipe in  ques
tion was then either cracked or fau lty and not 
cased, as was necessary fo r its  safety. The 
defenders resisted the claim on the ground that 
the ship was seaworthy when she started on her 
voyage, and that the damage was occasioned by 
the perils of the sea, or else was occasioned by 
the fau lt of the master or crew in  the navigation 
of the ship in the course of her voyage, in  either 
of which cases the defenders were exempted from 
lia b ility  under the terms of the b ill of lading. 
The Sheriff Substitute decided in  favour of the 
p la intiffs on the ground that the non-casing of 
the pipe rendered the ship unseaworthy on 
starting on her voyage; but his decision was 
reversed by the Court of Session on the ground

that the damage to the pipe was one that arose after 
the voyage had commenced, and was occasioned by 
the neglect or default of the master or crew, 
and that, therefore, the defenders were exempted 
from  lia b ility  under the terms of the b ill of 
lading.

March 17.—The appeal came on fo r argument 
before the Lord Chancellor (Halsbury), Lords 
Watson, Hersehell, Morris, and Field.

The Solicitor-General fo r Scotland (Graham 
Murray, Q.C.), and Barnes, Q.C., appeared for 
the appellants.

The Dean of Faculty (Balfour, Q.C. of the 
Scotch Bar), and Aitken (of the Scotch Bar), fo r 
the respondents.

Their Lordships were of opinion tha t the facts 
were not found by the court below in  such a form 
as to enable the House to deal w ith  the case, 
and i t  was remitted to the Court of Session for 
amended findings of fact.

Nov. 21.—The appeal came on fo r argument 
upon the amended findings:

Graham Murray, Q.C. (of the Scotch Bar), and
J. Walton, Q.C., appeared fo r the appellants and 
argued that the pipe having been broken by pressure 
of the cargo, and it  being found tha t i t  was usual 
to case a pipe in  such a position, such facts 
amounted to a finding of unseaworthiness, and 
that the case fe ll w ith in  the rule in  Steel v. State 
Line Steamship Company (37 L . T. Rep. N. S. 333 ; 
3 Asp. Mar. Law Cas. 516; 3 App. Cas. 72). See 
also Tattersall v. National Steamship Company 
(50 L . T. Rep. N. S. 299; 5 Asp. Mar. Law Cas. 
206; 12 Q. B. D iv. 297). [They were stopped by 
the House.]

Bigham, Q.C., and Aitken (of the Scotch Bar), 
fo r the respondents, contended that seaworthiness 
was a question of fact fo r the ju ry . The court 
below has found that the ship was seaworthy 
(jit the commencement of the voyage, not in 
express terms it  is true, but by necessary im plica
tion. The casing of the pipe was a matter which 
would naturally be attended to after the voyage 
had begun. [Lord W atson.—The ship when she 
sailed was incapable o f resisting a storm, and 
protecting the cargo, in  consequence of a struc
tu ra l defect, and that is unseaworthiness.] [The 
Lord Ch an c ello r .—I f  the ship was in  such a 
condition that, loaded as she was, she would not 
keep out the sea water, she was unseaworthy as 
matter of law. I t  is -a question of law, not of 
fact.] The findings here amount to a finding 
of seaworthiness; the finding of “ neglect”  must 
im ply that the ship was not originally unsea
worthy.

A t the conclusion of the arguments fo r the 
respondents their Lordships gave judgment as 
follow s:—

The L ord Chanc ello r  (Hersehell). — My 
Lords: the pursuers in  th is action are the owners, 
or part owners, of a cargo of ju te  carried on 
board the ship Tilkhurst, and they seek to recover 
against the owners of that vessel, who are the 
defenders, by reason of the damage to a part 
of the cargo owing to sea water entering the 
vessel and coming into contact w ith the jute. 
The jute was shipped under b ills of lading which 
contained th is exception : “  Any act, neglect, or 
default whatsoever of pilots, master, or crew, in 
the navigation of the ship in  the ordinary course(a ) Reported byO. E. Malden, Escp.Borrister-at-Law.
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of the voyage, and a ll and every the dangers and 
accidents o f the seas and rivers, and of navigation 
of whatever nature or k ind excepted.”  The 
effect o f an exception o f th a t k ind  in  a b ill o f 
lading came under the consideration o f your 
Lordships’ House in  the case o f Steel v. State 
Line Steamship Company (37 L . T. Rep. N . S. 333; 
3 Asp. M ar. Law  Cas. 516; 3 App. Cas. 72), 
and your Lordships were o f opinion th a t under 
such a contract there was an im plied undertaking 
by the shipowner th a t the ship was, a t the tim e of 
its  departure, reasonably f it  fo r accomplishing 
the service which the shipowner engaged to  

erform , and th a t i f  the ship was not reasonably 
t  the exception which I  have ju s t read in  the 

b ill o f lading was no defence o f the shipowner. 
In  the present case the House has to  deal w ith  
special findings o f fact, and, no doubt, cannot 
enter upon the question whether, so fa r as the 
facts were found, they were rig h tly  found or not. 
The facts found in  the in te rlocu tor are : “  That 
the said cargo was damaged in  the course of 
said voyage by sea water, which obtained access 
to  said cargo by means of a hole in  the side 
of the ship, to  which was attached or connected 
the discharge pipe o f the forward water closet 
on the po rt side.”  W e have, therefore, the cargo 
damaged by sea-water coming in to  the ship 
through a hole in  the pipe which perm itted its  
access; and “  th a t said pipe was broken ”  (tha t 
is the next find ing) “  by pressure o f the cargo 
thereon.”  I t  was therefore a pipe w ith  which 
the cargo was in  contact, and was no t of 
sufficient strength to  resist the pressure o f the 
cargo ; so th a t i f  the pressure o f the cargo came, 
owing to  the ord inary movements o f the ship 
in  the sea during the voyage in to  close contact 
w ith  the pipe, the pipe was unable to  w ithstand 
th a t pressure, and i t  would necessarily break, and 
the water would necessarily come in. The in te r
locutor fu rth e r finds : “  That said pipe was not 
cased as i t  should have been to  prevent the 
pressure o f cargo on said pipe. That the want 
of casing as aforesaid led to  the breaking o f 
said pipe and consequent damage o f the cargo.”  
W hen the case firs t came before your Lordships’ 
House, doubts were suggested whether th a t 
fou rth  find ing, which I  have ju s t read, was 
intended to  indicate tha t, as m atter o f fact, i t  
would have been in  ordinary course to  case a 
pipe, or m erely th a t the event proved th a t the 
pipe needed casing and th a t in  th a t sense i t  ought 
to  have been done ; and i t  was urged before your 
Lordships th a t there was noth ing in  those 
findings which I  have ju s t read inconsistent w ith  
the fa c t th a t the casing was a m atter o rd ina rily  
added, or some substitute fo r i t  provided, in  the 
course o f the voyage, and th a t the precaution 
o f e ither so casing the pipe o r so fending o ff 
the cargo, as th a t i t  should not press upon 
the pipe m ight, fo r aught th a t appeared, be one 
o rd ina rily  taken in  the course of the voyage. 
In  view o f those arguments, the House directed 
th a t the case should be rem itted to  the C ourt 
o f Session fo r fu rth e r findings, and i t  is now 
found “  T hat in  the case o f vessels carrying ju te , 
i t  is according to  usual practice th a t a pipe 
such as th a t in  question is cased before the 
cargo is loaded and the ship starts on her voyage. 
That a fte r the Tilkhurst was loaded, the pipe in  
question was not visib le or accessible w ithout 
the removal o f pa rt o f the cargo.”  I t  is true

th a t i t  is found th a t the pipe m igh t have been got 
a t by the removal o f a pa rt o f the cargo, though 
how much there was no evidence before the court 
enabling them to  say. I  apprehend th a t those 
findings amount to  a find ing of unseaworthiness at 
the tim e when th is  vessel started on her voyage. 
Seaworthiness is thus defined by Lo rd  Cairns, 
L.C . in  the case to  which I  have already called 
a tte n tio n : “  T hat the ship should be in  a con
d ition  to  encounter whatever perils o f the sea 
a ship o f th a t kind, and laden in  th a t way, may be 
fa ir ly  expected to  encounter in  crossing the 
A tla n tic ,”  or in  perform ing whatever is the 
voyage to  be performed. How is i t  possible to  
say th a t in  th a t sense th is vessel was seaworthy P 
Laden in  th a t way, and being a ship such as 
she was, she had a pipe uncased in  such a position 
and o f such a character tha t, i f  the ship rolled, 
the water m ust be le t in . That is a short state
m ent o f the facts ; and rea lly  to  say th a t a vessel 
o f which that, under the circumstances, is a 
proper description is seaworthy would be, as i t  
seems to  me, to  reduce the defin ition o f seaworthi
ness to  an absurdity. Therefore i t  appears to  
me th a t the findings amount to  a find ing  th a t 
the vessel was not seaworthy.

B u t i t  is said th a t i t  is found th a t th is  was a 
‘ ‘ neglect o r default ”  in  the course o f the voyage, and 
i t  is found th a t i t  m igh t be remedied in  the course 
o f the voyage. In  m y judgm ent, i f  i t  is found 
th a t the vessel was unseaworthy when she started, 
th a t is absolutely im m aterial. The exception is 
only an exception which relieves the shipowner 
in  the case o f the vessel firs t s ta rting  on her 
voyage seaworthy. I  can understand cases in  
which a defect which constitutes unseaworthiness 
a t the tim e o f the disaster may have existed a t 
the tim e when the vessel started, and yet i t  may 
have been a case not, properly speaking, o f in itia l 
unseaworthiness, bu t o f neglect or default in  the 
prosecution o f the voyage. I f , fo r example, some 
port-hole be le ft open, o r there be some means 
o f access fo r the water, which in  the ordinary 
course o f the prosecution o f the voyage, i f  the 
master and crew were not negligent, would be 
p u t rig h t, and i t  is usual to  leave open when 
starting, there is no doubt tha t, although i t  
existed a t the tim e when the voyage commenced, 
i t  would properly be said not to  be a case of 
unseaworthiness, b u t o f “  neglect or default ”  on 
the p a rt o f the master or crew. B u t th is  is not a 
case o f th a t k ind  a t a ll, because when you look 
a t a ll the findings you see th a t i t  is obviously 
a m atter no t o rd ina rily  remedied in  the course 
of the voyage, bu t one constitu ting  in itia l unsea
worthiness and no t a t a ll o f the character to  
which I  have alluded. I  do not th in k  th a t there 
is anything inconsistent w ith  th is  view in  the 
fifth  find ing. I t  may be th a t the in ten tion  was 
in  the fifth  find ing  to  find  the case w ith in  the 
exception. I f  i t  found i t  w ith in  the exception 
in  spite o f unseaworthiness, then th a t was a 
decision running en tire ly counter to  the decision 
of th is House m Steel v. State Line Steamship 
Company which I  have already mentioned. I f  
i t  was no t such a find ing, then i t  does not exone
rate the defenders from  the lia b ility  which rests 
upon them by reason o f the other findings, which 
amount to  th is, th a t the cargo was damaged 
owing to  the vessel having been unseaworthy 
a t the tim e when she started on her voyage. For 
these reasons I  subm it th a t the in terlocutor
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appealed from  ought to  be reversed and judgm ent 
entered fo r the pursuers to  the amount stated in  
the jo in t m inute.

Lord  W atson.—M y L o rd s : i t  does not appear 
to  me th a t your Lordships are, by the terms 
o f sect. 40 of the A c t o f 1825 (6 Geo. 4 c. 120), 
precluded from  entertain ing and deciding the 
questions raised upon the fifth  find ing, which, 
according to  the terms of the interlocutor, pro
fesses to  be one o f fact. In  my opinion th a t 
is not its  true character. I f  not a pure find ing 
in  law, i t  appears to  me to  he a mixed find ing 
o f fact and law, and embodies the application 
o f legal principles to  the actual facts otherwise 
found. I  rather th in k  i t  was meant by the court 
to  be a find ing to  the effect th a t these facts 
did not constitute unseaworthiness in  the sense 
o f law, bu t merely amounted to  such neglect 
o f the master or crew as fe ll w ith in  the excepted 
risk. I f  the find ing was merely intended to  
affirm  neglect o f the master or crew, th a t would 
not be necessarily inconsistent w ith  or exclude the 
inference th a t the vessel was unseaworthy. The 
facts found by the in te rlocu tor appealed from  
and on rem it sufficiently establish th a t the Tilk- 
hurst was not in  a condition to  carry her cargo 
w ith  reasonable safety unless and u n til the pipe 
which eventually led to  the damage was properly 
cased. That defect m ust be regarded as a breach 
o f the shipowners’ im plied w arranty o f seaworthi
ness i f  i t  ought to  have been remedied before 
the voyage began. On the other hand, i f  the 
want o f casing was such a defect as is usually 
and may conveniently and properly be set rig h t in  
the course o f the voyage, the fa ilu re  to  case 
was a negligent omission on the pa rt o f the 
master or crew, from  the consequences o f which 
i t  appears to  me th a t the owners o f the vessel 
would be protected by the terms of the b ill of 
lading. I t  may in  some cases be a very nice 
question whether the defect comes w ith in  the 
firs t or second of these categories. In  Steel v. 
State Line Steamship Company, the covering o f 
one o f the ship’s port-holes was le ft unfastened, 
and, on her encountering storm y weather, sea
water was adm itted by the port-hole and in ju red  
the cargo. The port-hole fittin g s  in  th a t case 
were s tructu ra lly  complete, which was not the 
case w ith  the pipe in  question. In  rem itting  
the cause fo r a new tr ia l, Cairns, L.C . thus 
expressed the test which he thought should be 
applied fo r ascertaining whether the in ju ry  to  the 
cargo was one due to unseaworthiness o r to 
negligence in  the course o f navigation. H is 
Lordship said : “  I t  m ight have been th a t there 
was no want o f fastening the port-hole when the 
ship sailed, th a t the port-hole may have been 
unfastened afterwards fo r any particu la r purpose, 
and then le ft insuffic iently fastened, and th a t 
a ll th is  occurred in  the course of the voyage 
through the negligence of one of the sa ilo rs; 
and i f  so, probably th a t would be a m atter which 
would be covered by the exceptions in  the b ill 
o f lading as a case o f negligence occurring during 
the tra n s it o f the goods.”  The case pu t there, 
o f course, has no analogy to  the facts o f the 
present case. B u t the next illu s tra tio n  which 
he puts in  favour o f the shipowner is in  these 
te rm s: “  O r i t  may be th a t i f  the port-hole was 
unfastened a t the tim e of the sailing o f the ship 
the port-hole may have been so situated and the 
access to  the port-hole such as th a t a t any

moment, in  prospect o f any change o f weather, 
the port-hole could have been im m ediately fas
tened, and th a t the ship a t the tim e o f her 
departure was perfectly free from  any charge 
o f not being adequate fo r the performance of 
the voyage which she had undertaken.”  He then 
proceeds to  indicate the considerations which 
would raise in  such a case the lia b ility  o f the 
shipowners under th e ir im plied warranty, namely, 
“  th a t the state o f th ings w ith  reference to  th is 
port-hole a t the tim e the ship sailed was such 
th a t the state o f the port-hole constituted a 
degree o f unseaworthiness which could not a t 
any moment, w ithout considerable trouble, have 
been got rid  of.”  A pp ly ing  these principles to 
the actual facts as found by the Second D ivision, 
I  am unable to  discover any ground fo r exempting 
the respondents from  responsib ility. The defect 
in  the fittin g s  o f the Tilkhurst, which was the 
occasion o f in ju ry  to  her cargo, existed before 
she le ft Chittagong. That circumstance m igh t 
not be sufficient to  show th a t she was unseaworthy 
so long as i t  could be reasonably suggested or 
in ferred th a t the pipe could have been cased 
imm ediately, a t any moment, w ithout consider
able trouble. B u t any such suggestion o r in fe r
ence is excluded by the express findings that, 
according to  the usual practice o f ju te-carrying 
vessels, the pipe ought to  have been cased before 
the vessel sailed, and that, during the voyage, the 
pipe was neither visible nor accessible w ithout the 
removal o f pa rt o f the cargo. I  therefore concur 
in  the judgm ent which has been moved by the 
Lo rd  Chancellor. I  th in k  th a t the judgm ent 
of the Second D ivision m ust be reversed, and 
th a t the appellants m ust have decree fo r the 
amount o f damage settled by the jo in t m inute.

Lord  H alsbu ky .—-My L o rd s : i  am of the same 
opinion. I  hesitate very much to  give any 
opinion upon the extent and degree to which a 
vessel having a structu ra l defect a t the tim e of 
the commencement o f a voyage could be prevented 
from  being unseaworthy by something which i t  
m igh t be contemplated to  do in  the course o f the 
voyage. I t  is not necessary, I  th in k , to give any 
opinion upon th a t subject, because, in  any view of 
the law, i t  appears to  me th a t th is  case is outside 
any such possible contention. This vessel was 
s tructu ra lly  defective. The vessel was loaded, 
and i t  was not intended by anyone th a t th is  par
ticu la r portion of the vessel should be visited or 
in terfered w ith, o r attended to  in  any way u n til 
the completion o f the voyage. In  the course of 
th a t voyage w ithout any unusual p e ril o f the sea, 
the damage was occasioned to the cargo in  th is 
vessel by reason o f th a t structura l defect which 
existed at the commencement o f the voyage. I  
say th a t I  hesitate—I  should ra ther say I  decline 
to  enter in to  the question o f what degree of 
defect may exist consistently w ith  the perform 
ance of the obligation by the shipowners to  have 
the ship in  a seaworthy condition. I  can under
stand some things which, i f  perm itted to continue, 
would render the ship unseaworthy. Take the 
case o f a hatchway rem aining off, or anything of 
th a t sort, in  the ordinary contem plation o f every 
business man or sailor, th a t would be something 
which would be attended to in  the course o f the 
voyage, bu t i f  not attended to  i t  would make 
the ship unseaworthy. I  can imagine some things 
o f th a t sort which, i f  perm itted to  continue, would 
make the ship unseaworthy and bring  the case
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w ith in  the exception contemplated by the con
tra c t between the parties. B u t, fo r my own part, 
I  do no t know any case, and I  hesitate, or rather 
decline, to  give any opinion upon the subject, 
where a vessel having an existing s tructu ra l defect 
which i t  is not e ither usual or easy to  remedy 
during the progress o f the voyage, would be 
prevented from  being unseaworthy, because i t  is 
a negligence or an omission which those on board 
m igh t have remedied in  the course o f the voyage. 
I t  is enough, to  m y m ind, to  say th a t i t  appears 
to  me sufficiently from  the facts as found th a t 
th is  s tructu ra l defect in  the vessel d id exist, ren
dering the vessel m anifestly u n fit fo r the due and 
safe carrying  o f the cargo which she undertook 
to  carry.

Lo rd  M o rris .—M y L o rd s : In  th is  case i t  is 
found th a t a ship starts w ith  a pipe uncased, 
though the usual practice is to  case the pipe 
before the loading and sta rting  o f the ship. I t  is 
fu rth e r found th a t the non-casing led to  the pipe 
breaking, and consequently to  the damage. I t  is 
fu rth e r found th a t the non-casing was a default 
or neglect o f the master or crew o f the ship, and 
th a t the said default or neglect was com m itted by 
the master o r crew in  the ord inary course o f the 
voyage. The b ill o f lading exempts from  lia b ility  
fo r any act, neglect, o r defau lt o f the master or 
crew in  the navigation o f the ship in  the ordinary 
course of the voyage. T hat exemption protects 
the defenders from  the neglect or default o f the 
master or crew in  no t casing the pipe during the 
voyage. I  fa il to  see how i t  can exempt the 
defenders from  lia b ility  fo r s ta rting  the vessel 
w ith  a substantial s tructu ra l defect in  not casing 
the pipe. I  see no inconsistency in  the existence 
o f two d is tin c t defaults—viz., firs t, the default in  
sta rting  w ith  a non-cased p ipe ; secondly, neglect 
in  not repairing and rem edying th a t defect during 
the voyage. The b ill o f lading protects against 
the second neglect—i t  gives no exemption from  
lia b ility  fo r the firs t. I  concur in  the judgm ent 
moved.

Lo rd  F ie l d  concurred.
Interlocutor appealed from  reversed; cause 

remitted to the Court of Session; the respon
dent to pay the costs in  this House and below.

Solicitors fo r the appellants, Waltons, Johnson, 
Bubb, and Whatton, to r J. and J. Boss, Edinburgh.

S olicitors fo r the respondents, W illiam  A. 
Crump and Son, fo r Forrester and Davidson, 
Edinburgh.

Thursday, Nov. 24, 1892.
(Before' the L ord Ch an c ello r  (Herschell), 

Lords W atson, A shbourne , and M orris , 
w ith  N a u t ic a l  A ssessors.)

T he  Ge n e r a l  Gordon, (a) 
on a p p e a l  from  th e  court of a p p e a l  in

ENGLAND.
Collision—Evidence of negligence,

T h is  was an appeal from  a judgm ent of the C ourt 
o f Appeal, consisting o f Lo rd  H alsbury, L.C ., 
Lo rd  Esher, M .B ., and F ry, L .J . given on Feb. 17, 
1891, who had reversed a judgm ent o f B u tt, J. 
(w ith  N autica l Assessors), which is reported in  
6 Asp. M ar. Law Cas. 533 and 63 L . T . Rep. N . S. 
117.

The action was brought by the owners o f the 
fishing smack Almoner against the owners o f the 
fishing smack General Gordon in  respect o f a 
collision which took place between the vessels in  
the N o rth  Sea on the 7th Nov. 1889.

B u tt, J. held both vessels to blame, as reported. 
The owners o f the General Gordon appealed, and 
the C ourt o f Appeal found the Almoner alone to  
blame.

The owners o f the Almoner appealed to  the 
House o f Lords.

S ir W. Phillim ore  and Aspinall, Q.C. appeared 
fo r the appellants.

Cohen, Q.C. and Stokes fo r the respondents.
On the conclusion o f the arguments, the House 

o f Lords affirmed the judgm ent o f the C ourt o f 
Appeal upon the facts, holding th a t there was no 
evidence th a t the General Gordon had in  any way 
contributed to  the collision.

S olicitors fo r the appellants, Pritchard  and 
Sons, fo r A. M . Jackson, H u ll.

S olicitors fo r the respondents, Stokes, Saunders, 
and Stokes, fo r Hearfield and Lambert, H u ll.

Dec. 8, 9,12,1892, and Feb. 27,1893.
(Before the L ord Ch a n c ello r  (Herschell), 

Lords W atson, A shbo urne , and M o rris .)
T h e  P. Ca l a n d . (a)

on a p p e a l  from  th e  court of a p p e a l  in
ENGLAND.

Collision—Regulations fo r  Preventing Collisions 
at Sea, art. 5— Ship not under command— Con
current findings o f fac t in  courts below.

A steamship which has sustained an accident to 
her machinery, but s till retains the power of 
proceeding, though at a reduced rate o f speed, 
is not justified in  hoisting the signals prescribed 
by art. 5 of the Regulations fo r  Preventing Col
lisions at Sea fo r  a ship ‘4 not under command,”  
and w ill be held liable fo r  a collision resulting 
from  another ship being misled by such signals. 

Judgment of the court below affirmed.
A vessel so disabled as to be “  not under command,”  

w ith in  the meaning of the rule, is not justified 
under ordinary circumstances in  continuing to 
make way through the water.

A vessel which s till retains steerage way, but in  
consequence of some accident can only answer 
her helm, or stop and reverse, slowly and w ith  
difficulty, or is in  imminent danger o f a break
down o f her propelling power at any moment, 
may be “  not under command ”  w ith in  the 
meaning of the rule.

The House of Lords w ill only reverse the concurrent 
find ing o f two courts below upon a question o f 
fac t i f  i t  is clea/rly demonstrated that such 
find ing  is erroneous, not upon a balance of 
probabilities.

T h is  was an appeal from  a judgm ent o f the 
C ourt o f Appeal (Lord Esher, M .R ., F ry  and 
Lopes, L .JJ ., w ith  N autica l Assessors), reported in  
7 Asp. M ar. Law  Cas. 206; 67 L . T. Rep. N . S. 249, 
and (1892) P. 191, who had affirm ed a judgm ent 
o f Jeune, J . assisted by T rin ity  Masters, reported 
in  7 Asp. M ar. Law  Cas. 83; 65 L . T. Rep. N . S. 
496, and (1891) P. 313, by which he found the

(a) Reported by C. E, Maldbn, Esq., Barrister-at-Law. (a) Reported by 0. E* Maldbn, Esq., Barrister-at-Law.
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steamship P. Caland alone to  blame fo r a col
lis ion  which took place in  the S tra its o f Dover 
on the 15th A p ril 1891, between th a t vessel and 
the steamship Glamorgan.

The facts are fu lly  set out in  the reports in  the 
courts below.

S ir 11. Webster, Q.C., Bailees, and Pritchard  
p JC^UanJ0r the aPPe lla llts> the owners o f the

de^j1' Phillim ore  and Holman fo r the respon-

The fo llow ing cases were referred to  in  the 
course of the arguments :

The Fanny M  Carvill, 32 L. T. Bep. N. S. 046;
Maf DLaw, Caa' 566 i 13 APP- Cas. 455, n. ;The Dule of Buccleuch, 6 Asp. Mar. Law Cas. 471 ;

35 T. Bep. N. S. 422 ; (1891) A. 310 ;
The Theodore H  Band, 6 Asp. Mar. Law Cas. 122 ;

36 T - E«P- N. S. 343; 12 App. Cas. 247 ;
The Hibernia, 31 L. T. Bep. N. S. 805 ; 2 Asp. Mar.

Law Cas. 455 ;
The Ilipon  52 L. T. Bep. N. S. 438 ; 10 P. Div. 65 ;

5 Asp. Mar. Law Cas. 365 ;
The Dunelm, 5 Asp. Mar. Law Cas. 305 ; 51 L. T

Eep. N. S. 214; 9 P. Div. 164.
A t the conclusion o f the arguments th e ir Lord- 

ships took tim e to  consider th e ir judgm ent.
Feb. 27.—T heir Lordships gave judgm ent as 

follows :—
The L ord Ch an c ello r  (Herschell).—M y 

L o rd s : This action was brought in  respect o f a 
co llis ion which happened in  the S tra its o f Dover 
between the steamships P. Caland and Glamorgan, 
by which the la tte r vessel was lost. The most 
im portan t question raised depends upon the con
struction  o f the fifth  a rtic le  o f the S ailing 
Regulations. A t the tim e o f the collision the
P. Caland had at her masthead, in  place o f the 
regulation white lig h t, three red ligh ts , ind ica ting  
th a t she was no t under command. The question 
is, whether she was, under the circumstances, 
ju s tifie d  in  exh ib iting  these ligh ts . A t the tim e 
when she thus exhibited them she was proceeding 
a t a speed which m ust be taken to  have been not 
less than fou r to  five knots. B oth the courts 
below have held th a t she cannot properly he said 
to  have been no t under command a t the tim e in  
question. C onstruing the a rtic le  as a whole, i t  is 
certain th a t a vessel may no t be under command 
w ith in  the meaning o f those words as used in  the 
artic le , and ye t he m aking way through the 
w ater; fo r i t  is provided tha t, i f  m aking way 
through the water, a vessel shall carry the ordi- 
nary side-lights as w e ll as the three red lig h ts  a t 
her masthead. A t the same tim e I  desire to  say 
th a t I  do not th in k  th a t because the rule contem
plates th a t a vessel no t under command may 
be jus tified  in  m aking way through the water, 
i t  therefore im plies th a t a vessel in  so dis
abled a condition is always ju s tifie d  in  continuing 
so to  make way. This m ust depend upon the 
circumstances, and in  m y opinion a vessel 
which cannot show th a t they were such as 
to  ju s tify  her in  tak ing  th is  course, m ust be held 
to  blame fo r not acting in  a reasonable and seaman
like  manner, even though she had complied w ith  
the sta tu to ry regulations. I t  never was intended 
th a t under a ll circumstances a vessel should be 
en titled  to  proceed a t a considerable speed through 
the water, throw ing upon other vessels,out o f whose 
way she would o rd in a rily  have had to  get, the o b li
gation to  get out o f her way, though the circum 

stances m ight no doubt be such as to  ju s tify  th a t 
course. For example, i t  m igh t be necessary, in  
order to  avoid some danger which would otherwise 
be im m inent. O r, again, i f  she were very near 
port, i t  m igh t be reasonable and prudent to  pursue 
her course.

W ith  these pre lim inary observations I  proceed 
to  consider the construction o f the artic le . In  
the C ourt o f Appeal the M aster o f the R olls 
expressed him self as fo llo w s : “  Now looking 
at the words o f the statute, a t the firs t pa rt 
o f the clause, which speaks o f her not being 
under command, and the second paid, her not 
being under command so th a t she cannnot keep 
out o f the way—taking  those two together, 
i t  seems to  me th a t the real construction 
o f the rules is th a t she must, through some 
accident be in  such a position th a t she 
is no t under command in  th is  sense, th a t 
she could not keep out o f the way of 
another vessel coming near her. B u t i f  she 
can be steered, and can he stopped, and can 
go ahead—which is necessary in  order th a t she 
may be steered—then she is under command, and 
the apprehension o f her being lik e ly  (however well 
founded) to  he in  a few moments out o f command 
does no t show th a t she is ou t o f command a t the 
moment spoken o f a n d  the other learned judges 
concurred in  th is  view. I  cannot bu t th in k  th a t 
th is  construction is somewhat too narrow. Sup
pose the vessel, though having steerage way on 
her and capable o f being steered to  po rt o r sta r
board, yet, owing to  some disablement, answered 
her helm bu t very slowly, so th a t, i f  an occasion 
fo r doing so should arise, she could not get out o f 
the way o f another vessel in  the manner which 
such vessel would have reason to  anticipate. And 
suppose, though she can stop and reverse, she can 
only do so a fte r great and unusual delay. I  am not 
satisfied th a t in  either o f these cases she m ight 
no t be properly described as not under command, 
and no t able to  keep out o f the way o f other 
vessels. I t  is no t necessary to  dwell upon the 
point, as i t  has no application to  the present case; 
bu t I  w ish to  guard against being supposed to  
assent to  so narrow a construction as appears to 
metohave been adopted by thecourt below. Again, 
suppose tha t, owing to  a breakdown of the 
machinery, its  ceasing to  be capable o f propelling 
the vessel is reasonably regarded as im m inent and 
lik e ly  to  occur a t any moment, I  am not satisfied 
th a t in  th is  case a vessel may no t properly be said, 
w ith in  the meaning o f the rule, not to  be under 
command. I f  she were to  allow  other vessels to 
continue th e ir course and to  manoeuvre on the 
assumption th a t she would get out o f th e ir way, 
she m igh t prove unable to  take any action a t the 
very tim e when a change o f d irection on her pa rt 
could alone enable her to  keep out o f the way and 
thus avert disaster. I t  would certa in ly tend to 
safety i f  under such circumstances the rule 
required her to  warn other vessels to  keep out o f 
her way, and I  do not th in k  any violence need be 
done to  the language used to  construe i t  as ex
tending to  such a case. Even assuming, how
ever, th a t the a rtic le  w ill bear th is  construction, I  
am o f opinion th a t the P. Caland cannot be said 
to  have been out o f command a t the tim e o f the 
collision. She was able to proceed a t a rate which 
I  th in k  cannot have been less than fou r to  five 
knots an hour. This speed was maintained, a fte r 
the damage to  the machinery presented itse lf, and
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the three red lig h ts  were exhibited fo r h a lf to  
three-quarters o f an hour before the collision. The 
two vessels were a considerable tim e locked 
together, and a fte r they were separated the 
P. Caland steamed fo r h a lf an hour before she 
became stationary. Even then i t  would appear 
th a t the m achinery did not come to  a standstill on 
account of its  damaged condition, b u t was in ten 
tio n a lly  stopped fo r the purpose o f repairing the 
damage. Under these circumstances, I  cannot 
hold tha t, owing to  the disablement o f the 
machinery, the risk  o f its  ceasing to  work was so 
im m inent th a t the vessel can be said no t to  have 
been under command w ith in  the meaning o f the 
rule. I  th ink,therefore, th a t she was not jus tified  
in  exh ib iting  the three red ligh ts  a t her masthead, 
and m ust be held to  have in fringed  the S ailing 
Regulations. And i t  appears to  me impossible to  say 
th a t th is  breach o f the regulations was in  no way 
connected w ith  the collision which occurred, and 
cannot be said to  have a t a ll contributed to  it. In  
my opinion, therefore, i t  has been rig h tly  held 
th a t the P. Caland was to  blame.

The question whether the Glamorgan was also to  
blame is, to  m y m ind, one o f much greater d ifficu lty , 
and depends upon whether she saw, o r ought to  have 
seen, the P. Caland’s side-lights. I f  she did, or 
could have seen the red side-light o f th a t vessel, i t  
is not disputed th a t she m ust be held to  blame. 
The question is, d id  she o r could she have seen 
th a t s ide-light ? The evidence o f those on board 
the Glamorgan is d is tin c t th a t th is  lig h t was not 
v is ib le ; w h ils t the evidence o f those on board the 
P. Caland th a t the lig h t was exhibited is equally 
unequivocal. So fa r as regards th e ir demeanour 
the learned judge before whom the action was 
trie d  saw no reason to  give credence to  one set o f 
witnesses ra ther than to  the other. [H is  Lord- 
ship then discussed the evidence bearing upon th is  
question o f fact, and concluded as fo llow s:] 
W eighing a ll the probabilities, I  confess I  should 
m yself be disposed to  come to  the conclusion th a t 
the red side-light was visible, and th a t those on 
board the Glamorgan having observed the three 
mast-head red ligh ts , and being aware th a t they 
were approaching a disabled vessel, took i t  fo r 
granted th a t she was a t a standstill, and th e ir 
observations being directed, under th is  im pres
sion, to  the mast-head ligh ts , they fa iled to  observe 
the red side-light, and accordingly bore down 
upon the P. Caland under the impression th a t 
she was stationary. B u t both the courts below 
have on the balance of p robab ility  t) ¡ought i t  
more probable th a t the red s ide-light was not 
visib le than tha t, being visible, i t  was either 
unseen or disregarded by the Glamorgan. Now, 
I  quite agree w ith  what has been said in  th is  
House in  previous cases as to  the im portance of 
no t d istu rb ing  a mere find ing  o f fa c t in  which 
both the courts below have concurred. I  th in k  
such a step ought only to  be taken when i t  can be 
clearly demonstrated th a t the find ing  was erro
neous. In  the present case, although I  m ight 
probably m yself have come to  a d iffe ren t conclu
sion, I  cannot say th a t any cardinal fac t was dis
regarded or unduly estimated by the courts 
below. I  can lay hold o f nothing as tu rn in g  the 
balance decisively the one way ra ther than the 
other. I  th in k  the decision o f the question 
o f fa c t a t issue depends upon which way the 
balance of p robab ility  inclines, and I  am not pre
pared to  advise your Lordships th a t i t  so

unequivocally inclines in  the opposite direction to  
th a t indicated in  the judgm ents o f the courts 
below th a t th is  House would be ju s tifie d  in  rever
sing the judgm ent appealed from .

Lord W atson.—M y Lo rd s : W hether the P. 
Caland d id or d id  not, from  the tim e when she 
came in  sigh t o f the Glamorgan u n til the vessels 
collided, show her side-lights, as w ell as the three 
red lig h ts  specified in  a rtic le  5 o f the Regulations, 
which she adm itted ly carried, appears to  me to  be 
the cardinal question in  th is  appeal. I f  the P. 
Caland d id  not, during th a t period o f tim e, exh ib it 
side-lights, then she was clearly to  blam e; because, 
w h ils t she was m aking about fo u r knots an hour 
through the water, her three red lig h ts  conveyed 
a d is tin c t in tim a tion  to  approaching vessels th a t 
she was stationary. And, upon th a t hypothesis,
I  can find  no ground fo r im puting  either breach of 
the regulations o r negligent seamanship to  the 
Glamorgan. On the assumption th a t the P . 
Caland’s side-lights were visible, I  th in k  i t  
would be impossible to  acquit the Glamorgan o f 
fa u lt. In  th a t case the evidence does not disclose 
any circumstance which could ju s tify  her in  
steering her course across the bows o f the P . 
Caland. I t  would, however, be necessary to 
consider whether the la tte r vessel was in  a condi
tio n  which warranted her being navigated under 
signals appropriate to  a steamship no t under com
mand, and yet m aking way through the w a te r; 
and, i f  not, whether her use o f regulation signals, 
which she was no t en titled  to  assume, was in  any 
degree con tribu to ry to  the collision. There m ight 
possibly be circumstances in  which such a misuse 
o f signals m igh t tend to  mislead another vessel, 
and so aid in  producing a collision between them. 
B u t m y present impression is, th a t the natura l 
effect o f a steamship under command masque
rading as a ship no t under command would be to 
induce other vessels to  give her a w ider berth than 
they would have allowed i f  she had carried her 
ord inary forem ast lig h t. These questions do not 
arise fo r decision in  the view which I  take upon 
the m ain question o f fact. B u t I  take th is  oppor
tu n ity  o f sta ting  m y entire concurrence in  the 
observations which have been made by the Lord  
Chancellor as to  the construction of the 5th a rtic le  
of the Regulations. W hether the P. Caland did 
or d id  no t properly exh ib it her side-lights is a 
pure question o f fact, m ain ly depending fo r its  
solution upon probabilities which are more o r less 
m atter of speculation. The President o f the 
A dm ira lty  D iv is ion  came to  the conclusion th a t 
her side-lights were not shown; and his view of 
the fa c t was accepted by a ll the judges of the 
C ourt o f Appeal. In  my opinion, i t  is a salutary 
princip le  th a t judges s ittin g  in  a court o f last 
resort ought no t to  d isturb concurrent findings o f 
fa c t by the courts below, unless they can arrive 
a t—I  w ill no t say a certain, because in  such 
m atters there can be no absolute certa in ty—bu t a 
to le rab ly clear conviction th a t these findings are 
erroneous. And the princip le  appears to  me to  be 
specially applicable in  cases where the conclu
sion sought to  be set aside chiefly rests upon con
siderations o f p robab ility . I  may add th a t the 
princip le  was recognised as governing the deci
sions o f th is  House in  the Scotch appeal o f Gray 
v. Turnbull (L . Rep. 2 H . of L . Sc. 53). T ha t 
case commenced, no t in  the S heriff Court, b u t in  
the C ourt o f Session, so th a t th e ir Lordships were 

I not debarred by any statute from  reviewing
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findings of fa c t as w ell as o f law. I f  the question 
had come before me as .judge o f firs t instance, I  
am no t prepared to  affirm  th a t I  would have 
answered i t  in  the same way as the learned judges 
o f the Probate D iv is ion  and the C ourt o f Appeal. 
B u t th is I  can say, tha t, having done m y best to  
weigh the probabilities o f the case, I  am unable to  
resist the impression tha t, whatever may be my 
own leaning, th e ir decision is as lik e ly  to  be rig h t 
as a find ing  the other way. In  these circum 
stances, I  cannot disregard the ru le  o f the House, 
and I  therefore assent to  the judgm ent proposed 
by the Lo rd  Chancellor.

Lord  A shbo urne .—M y Lords : I  concur. I  am 
m yself strongly disposed to  th in k  th a t the red 
side-ligh t was visible. B u t i t  is a question o f 
inference and balance o f probabilities, and I  quite 
fa il to  find  any clear fa c t on which I  would be 
jus tified  in  a rriv in g  a t a conclusion d ifferent from  
th a t o f the courts below. I t  is m anifest th a t your 
Lordships would be most re luctan t to  d iffe r from  
such a conclusion w ithout clear and strong 
reasons.

Lord  M o rris .—M y Lords : I  concur.
Judgment appealed from  affirmed, and appeal 

dismissed w ith costs.
S olicitors fo r appellants, Pritchard  and Sons.
S olicitors fo r respondents, Thomas Coover 

and Go.

J U D IC IA L  C O M M IT T E E  OF T H E  
P K IV Y  C O U N C IL .

A p ril 24 and 25, 1893.
(Present: The E ig h t Hons, the L ord Chanc ello r  

(Herschell), Lords W atson, H obhouse, M ac- 
n a g h ten , and Sh a n d , and the Hon. G. 
D e n m a n .)

Cam eron  an d  an o th er  v. N ystrom . (a) 
on a p p e a l  prom  th e  court op a p p e a l  op

NEW  ZEALAND.
Master and servant — Common employment— 

Stevedore and shipowner— Control o f discharge 
of ship by master.

Where a defendant has committed negligence by 
one of his servants, resulting in  in ju ry  to the 
p la in tiff, the defence of common employment is 
available to him only where he can show that the 
p la in tif f was also his servant at the time o f the 
occurrence of the in ju ry.

Where a stevedore had contracted to discharge a 
vessel fo r  a lump sum, the fac t that the master of 
the vessel had control over some of the incidents 
of the discharge held not to make the servants of 
the stevedore the servants o f the shipowner so as 
to free the stevedore from  lia b ility  fo r  in ju ry  to 
one o f the seamen caused by their negligence. 

Judgment of the court below affirmed.
Johnson v. L indsay (65 L. T. Rep. N. S. 97 ; (1891) 

A. C. 371) discussed.
T h is  was an appeal from  a judgm ent o f the C ourt 
o f Appeal o f New Zealand (W illiam s and Dennis- 
ton, J.J., Prendergast C.J. and Edwards J. 
dissenting) upon a m otion fo r judgm ent a fte r a 
tr ia l before Denniston, J. and a special ju ry . The 
facts appear fu lly  from  the judgm ent o f th e ir 
Lordships.

(o) Reported by 0. E. Malden, Esq., Barrlster-at-Law.

Bigham, Q.C. and Sharpe appeared fo r the 
appellants, and th e ir arguments appear sufficiently 
from  the judgments. They cited

Murray v. Currie, 23 L.T . Rep. N. S. 557 ; L. Eep 6 
C. P. 24.

O llivier (of the New Zealand Bar), who appeared 
fo r the respondents, was not called upon to  address 
th e ir Lordships.

A t the conclusion of the arguments th e ir Lord- 
ships’ judgm ent was delivered by

The L ord Chanc ello r  (Herschell). — The 
respondent, the p la in tiff in  th is  action, was a sea
man employed on board the vessel Brahmin. He 
was a t work upon th a t vessel a t the tim e when he 
received the in ju ry  in  respect of which the action 
was brought. The in ju ry  was caused by the fa ll 
o f some coils o f w ire, owing to  the breaking o f 
p a rt o f the gear which was being used in  the dis
charging o f the cargo. The discharging gear 
was, as the ju ry  have found, fixed in  an im proper 
and negligent manner, and its  being so fixed was 
the cause of the in ju ry  to  the p la in tiff. The 
defendants were a firm  o f stevedores employed 
in  discharging the vessel. They were engaged as 
stevedores by the master o f the vessel to  discharge 
her a t the rate o f so much a ton. The vessel was 
to  find  the gear, bu t the stevedores brought th e ir 
own men, foreman and workmen, to  effect the dis
charge. The person g u ilty  o f the negligence was 
the foreman o f the defendants, a 'man named 
G ella tly, who rigged up the gear. The question 
raised in  the action was whether, in  those circum 
stances, the defendants were responsible to  the 
p la in tiff fo r the in ju ry  he received. A t the 
tr ia l, apart from  a subsidiary question o f con
trib u to ry  negligence, to  which th e ir Lordships 
w ill ca ll a ttention presently, the only defence 
raised, beyond the defence th a t there was no 
negligence—a defence which has been negatived 
by the_ ju iy —was th a t the p la in tiff could not 
m aintain an action against the defendants, even 
assuming th a t the foreman was th e ir servant and 
th a t i t  was by his negligence the in ju ry  was 
occasioned, because the p la in tiff was engaged in  
a common employment w ith  the stevedores’ men, 
and th a t th e ir being thus engaged in  a common 
employment precluded the p la in tiff in  po in t o f 
law from  any rig h t o f action. A t the tim e 
when the question was argued before the court 
below the case of Johnson v. Lindsay, in  which 
there was a difference of opinion in  the C ourt 
o f Appeal, had been decided in  the C ourt of 
Appeal (61 L . T. Lep. N . S. 864; 23 Q. B. D iv. 
508), bu t not in  the House o f Lords (65 L . T. 
Rep. N. S. 97; (1891) A . C. 371). The m a jo rity  
o f the Court o f Appeal had;|held (F ry, L . j.  
dissenting) th a t i t  was not necessary to  the defence 
o f common employment th a t the p la in tiff should 
be in  the employment o f the master whose ser
vant’s negligence caused him  in ju ry . The 
m a jo rity  o f the court came to  the conclusion 
th a t the sub-contractor and his servants m ight 
a ll be regarded as in  the employment o f the 
contractor, whose servant the p la in tiff was, and 
th a t th is  sufficed to  establish the I'defence of 
common employment. In  the House of Lords 
the decision was reversed, and i t  was held tha t, 
in  order to  make th is  defence available, there 
m ust not only be common employment, bu t 
common employment under the master whose 
servant was g u ilty  o f negligence.
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I t  is to  be observed th a t the question of common 
employment only arises as a defence, on the assump
tion  th a t the person who did the in ju ry  was the 
servant o f the person sued. Unless th is  be the case 
theperson sued is under no lia b ility , because he is 
sued in  respect o f an in ju ry  not caused by him self 
or by anyone fo r whom he is responsible. And, 
therefore, common employment only becomes 
necessary as a defence, and is only relevant when 
the person doing the in ju ry  is a servant o f the 
person sued. In  th e ir Lordships’ opinion the 
House o f Lords has determined tha t, where the 
person sued has com m itted negligence by one of 
his servants, the defence o f common employment 
is only available to  him  where he can show th a t 
the person suing was also his servant at̂  the tim e 
of the occurrence of the in ju ry . In  the judgm ent 
delivered by one of th e ir Lordships (LordH erschell) 
in  the case of Johnson v. Lindsay the law was thus 
stated : “  These authorities are sufficient to  estab
lish  the proposition tha t, unless the person sought 
to be rendered liable fo r the negligence of his 
servant can show th a t the person so seeking to 
make him  liab le was him self in  his service, the 
defence o f common employment is not open to  
him .”  I t  is clear, therefore, th a t in  the present 
case the defence o f common employment can only 
arise and be successful i f  the defendants can show, 
adm itting th a t the negligence o f th e ir foreman 
G e lla tly caused the in ju ry , th a t the p la in tiff was 
in  th e ir service. Otherwise the doctrine o f 
common employment has no application.

W hen th a t was once found to be the law, and the 
learned counsel whoappeared fo rthe  defendants was 
pressed w ith  it, he adm itted th a t i t  was impossible 
fo r him , a fte r the decision o f the House of Lords 
in  Johnson v. Lindsay, to  m aintain th a t the 
defendants were free from  lia b ility  by reason of 
the doctrine o f common employment. B u t he 
then contended th a t the defendants were not 
liable inasmuch as the person who caused the 
in ju ry  was not a t the tim e rea lly acting in  the 
service o f the defendants, bu t as the servant of 
the shipowner. No doubt i f  th a t could be estab
lished i t  would afford a defence to  the action. 
This appears to  be the only question open on th is 
appeal, a fte r the decision in  Johnson v. Lindsay. 
W hen the evidence is examined the contention 
appears to  th e ir Lordships to  be u tte rly  untenable. 
G e lla tly was employed and paid by the stevedores. 
A t the tim e when he was doing the work in  ques
tio n  he was doing i t  fo r the stevedores, inasmuch 
as the stevedores were to be paid a lum p sum fo r 
discharging the vessel; and i t  was to  enable them 
to  earn the sum so contracted to  be paid to them 
th a t G e lla tly was w orking a t the tim e he did the 
act complained of. There was thus present every 
element necessary to establish th a t he was the 
servant o f the stevedores. The case fo r the 
defendants m ust go th is  length, th a t the stevedores 
would not have been liable, bu t th a t the ship
owner would, to  any person in ju red by the 
negligence o f one of the stevedores’ men. I t  
seems to  th e ir Lordships only necessary to  state 
the length to  which the proposition o f the defen
dants m ust go to  show th a t i t  cannot be sustained. 
Reliance was placed upon expressions used 
in  the evidence, w ith  regard to  the extent to  
which the mate and master had the rig h t to  
d irect and control the acts o f the stevedores’ 
servants. T hat does not seem to  th e ir Lordships 
in  the least inconsistent w ith  th e ir being the 
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servants o f the stevedores, and not the servants 
o f the shipowner. There was no express agree
ment w ith  regard to  the extent to  which the 
master and mate should have control over them. 
That control is only to  be im plied from  the 
circumstances in  which they were employed. The 
re la tion o f stevedore to  shipowner is a w ell- 
known re lation, invo lving no doubt the rig h t 
o f the master o f the vessel to  contro l the 
order in  which the cargo should be discharged, 
and various other incidents o f the discharge, but 
in  no way p u ttin g  the servants o f the stevedore so 
completely under the control and a t the disposition 
of the master as to  make them  the servants o f the 
shipowner, who neither pays them, nor selects 
them, nor could discharge them, nor stands in  any 
other re la tion to  them than th is, th a t they are the 
servants o f a contractor employed on behalf o f the 
ship to  do a particu la r work. F or these reasons 
th e ir Lordships th in k  th a t the m ain question 
raised in  th is  action m ust be decided in  favour of 
the p la in tiff. Another question was raised a t the 
t r ia l: whether the defendants are exempt from  
responsibility, because the p la in tiff was in  a 
position in  which he would be like ly  to  be in ju red  
i f  any accident happened to  the discharging gear. 
The ju ry  found th a t placing the p la in tiff where 
he was w orking a t the tim e o f the accident was in  
the circumstances an act o f negligence. I t  was 
adm itted by the learned counsel fo r the defen
dants th a t unless th a t involved, and i t  clearly does 
not involve, a find ing  o f personal negligence on 
the pa rt of the p la in tiff , i t  was impossible to  argue 
th a t i t  was a defence to  the action. Their Lord- 
ships w ill therefore hum bly advise H er M ajesty 
th a t the judgm ent appealed from  should be 
affirmed, and the appeal dismissed w ith  costs.

Solicitors fo r the appellants, Lee, Bolton, and 
Lee.

Solicitors fo r the respondent, A. B . and H , 
Steele.

kprmr Court of frtbirata,
------+------

COURT OF APPEAL.

Monday, Feb. 6,1893.
(Before Lo rd  E s h ee , M .R., B owen and Sm it h , 

L .JJ .)
W ilso n , Sons, a n d  Co. v. B alcaeees  B rook 

St e a m s h ip  Co m pany , (a)
APPEAL FEOM THE QUEEN’S BENCH DIVISION. 
Practice—Parties—Adding defendant—Joint con

tract— Co-contractor resident out o f the ju risd ic 
tion— Ship’s disbursements— Order X V I., r . 11. 

When one co-contractor is a foreigner resident out of 
the jurisd iction, the other co-contractor who has 
been sued alone is not entitled as of righ t to an 
order that his co-contractor shall be joined as a 
defendant, but the court or a judge has a discre
tion whether they w ill, under the circumstances 
of the case, make such order or not.

T h is  was an appeal by the defendants, the Bal- 
carres Brook Steamship Company, from  an order 
o f the D ivisiona l C ourt (Day and C ollins, JJ.) 
setting aside an order o f W rig h t, J. made a t
chambers. ________ __________

(o) Reported by J. H. W il l ia m s , Esq., BarriBter-at-Law.
2 T
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These defendants were sned by the p la in tiffs  
upon a contract by which they had, jo in tly  w ith  
one Benier, agreed to  indem nify the p la in tiffs  
against certain disbursements to  be made by the 
p la in tiffs  in  respect o f a steamship, o f which 
these defendants were owners, and which had 
been chartered by Benier.

Benier was a foreigner residing a t Antwerp, 
and had not been made a defendant in  th is  action!

These defendants applied a t chambers under 
Order X V I., r. 11, fo r an order th a t Benier should 
be joined as a defendant.

W righ t, J ., a t chambers, made the order, th in k 
ing th a t he was bound to  do so by the decision in  
Pilley  v. Robinson (58 L . T . Rep. N . S. 110; 20
Q. B. D iv. 155); he said, however, th a t i f  he had 
had any discretion he would have refused to  
make the order.

The D ivisiona l C ourt (Day and C ollins, JJ.), on 
appeal, set aside the order, being o f opinion tha t 
the defendants were no t en titled  to  the order as o f 
rig h t, and th a t i t  ought no t to  be made under the 
circumstances o f the case.

These defendants appealed.
T. G. Carver fo r the appellants.—These defen

dants have a rig h t to  have Benier added as a 
defendant, because he is jo in tly  liable under the 
contract upon which th is  action is brought. A  
defendant, who is sued upon a jo in t contract, 
has a rig h t to  demand th a t his co-contractor shall 
be jo ined as a defendant:

Kendall v. Hamilton, 41 L. T. Rep. N. S. 418 ; L.
Rep. 4 App. Cas. 504 ;

Pilley v. Robinson, 58 L. T. Rep. N. S. 110: 20 Q. B.
Div. 155.

Before the statute 3 & 4 W ill. 4, c. 42, a plea in  
abatement was a bar to  the action, although the 
co-contractor who was not jo ined was out o f the 
ju risd ic tio n :

Sheppard v. Baillie, 6 T. R. 327.
B y th a t statute i t  was provided th a t a plea in  
abatement should no t be pleaded when the co
contractor, who was not joined, was out o f the 
ju risd ic tion . Now, by Order X X I., r. 20, the plea 
in  abatement has been abolished, and, therefore, 
the statute 3 & 4 W ill. 4, c. 42, has ceased to  be 
applicable, being only applicable to th a t p a rti
cu lar form  of remedy. The reason fo r th a t 
statute has also gone, fo r now leave to  serve the 
w rit out o f the ju risd ic tio n  can be obtained under 
Order X I., r. 1. This case comes w ith in  Order 
X I., r. 1 (e) and (g), because Benier is a proper 
pa rty  to  th is  action, and because the contract is 
to  be performed w ith in  the ju ris d ic tio n :

Massey v. Heynes, 59 L. T. Rep. N. S. 470 : 21 Q. B.
Div. 330.

S . F. Boyd fo r the respondents.—I t  is a m atter 
o f discretion and not o f rig h t whether such an 
order as th is  w ill be made. The word “  may ”  is 
used in  rule 11 o f Order X V I., and th a t im ports 
a d iscretion; under ru le  1 o f Order X I. also there 
is a discretion fo r the same reason. In  such a 
case as th is the proper course fo r these defendants 
to  take would be to  issue a th ird  party  notice to  
Benier, which can be served out o f the ju ris 
d iction :

Dubout v. Maopherson, 3 Asp. Mar. Law Cas. 166 ;
61 L. T. Rep. JST. S. 689 ; 23 Q. B. Div. 340 ; 

Swansea Shipping Company v. Duncan, 35 L. T. 
Rep. N. S. 879 ; 1 Q. B. Div. 644.

B oth W righ t, J. and the D ivisional C ourt refused

th is order as a m atter o f discretion, and i t  would 
be un fa ir to  the p la in tiffs  to  compel them to  jo in  
Benier as a defendant; he being a foreigner out of 
the ju risd ic tion . Considerable expense and delay 
would be caused.

Carver replied.
Lord  E sher , M .R .—In  th is  case the p la in tiffs  

sued the defendants upon a contract o f guarantee. 
I t  has no t been denied th a t the guarantee was a 
jo in t guarantee by the defendants, the Balcarres 
Brook Steamship Company and one Benier. The 
p la in tiffs  have sued, and have served the w rit 
upon, the defendant steamship company and not 
Benier. Thereupon an application by summons 
was made by the defendant steamship company 
asking fo r an order upon the p la in tiffs  th a t they 
should jo in  Benier as a co-defendant. The ques
tio n  before us is, what are the righ ts o f these 
defendants in  th a t m atter. Now, W righ t, J . a t 
chambers said tha t, i f  the m atter was one fo r the 
exercise of his discretion, he would not, under the 
circumstances o f the case, make the order, bu t 
th a t he thought th a t the case o f Pilley  v. Robin
son (ubi sup.) determined the m atter, and showed 
th a t i t  was a m atter o f absolute rig h t in  the 
defendants and not a m atter o f discretion. W hen 
the case came before the D ivisional Co,urt i t  was 
argued by these defendants th a t they had an 
absolute rig h t to  the order, and th a t i t  was no t a 
m atter o f discretion, and they d id  not ask the 
court to  exercise any discretion. I  w ill not, how
ever, now bind them to  th a t view o f the case. The 
co-contractor, Benier, is a foreigner resident 
abroad, and the questions which arise are, firs t, 
whether the defendants have an absolute rig h t to  
have him  joined as a defendant; and, second, 
whether, i f  the m atter is one o f discretion, we can 
say th a t the way in  which the judge at chambers 
said he would exercise his discretion, i f  he had 
any, was wrong.

F irs t o f a ll then, have these defendants an 
absolute rig h t to  th is  order P Under the common 
law, i f  the contract was a jo in t contract, the 
defendant had a rig h t to  have his co contractor 
joined, and i f  the contract was jo in t the 
p la in tiff fa iled  i f  he did not sue a ll the jo in t con
tractors. Then i t  was provided th a t the defendant 
m ust make th is objection by a plea in  abate
ment. Then, by the statute 3 & 4 W ill. 4, c. 42, 
s. 8, i t  became necessary fo r the defendant to  
state, in  his plea in  abatement, the names and 
residences o f the co-contractors whom he said were 
not joined, and th a t statute made a d istinc
tio n  between cases where a ll the co-contractors 
resided w ith in  the ju risd ic tion  and where they did 
n o t; i f  they a ll resided w ith in  the ju risd ic tio n  one 
o f them had an absolute rig h t to  ins is t on his, plea 
in  abatem ent; i f  one was resident out o f the 
j  urisd iction the plea in  abatement could no t be 
pleaded. That was the state o f th ings a fte r the 
statute 3 & 4 W ill. 4, c. 42. Then came the 
Common Law Procedure A c t 1852 (15 & 16 V ie t, 
c. 76), which, by sects. 18 and 19, gave power to  
serve notice o f a w rit upon a defendant out o f the 
ju risd ic tion . That A c t d id not repeal the provi
sions of 3 & 4 W ill. 4, c. 42, and i t  was then clear 
tha t, although a p la in tiff could serve a defendant 
out o f the ju risd ic tion , he could not plead in  
abatement because such defendant i f  a co-con
tracto r was resident abroad. T hat was the state 
o f th ings when the Judicature A cts were passed.
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The Judicature A cts seem to  me to  have done 
only th a t which the Common Law Procedure A c t 
1852 did, h u t upon a larger scale, th a t is, to have 
allowed service out o f the ju risd ic tion  in  more 
cases than was fo rm erly allow ed; and fu rthe r, by 
doing away w ith  pleas in  abatement, to  have 
prevented the application o f the provisions o f 3 & 
4 W ill. 4, c. 42. The Judicature Acts, however, were 
not intended to  a lte r r ig h ts ; they gave larger powers 
in  respect o f procedure, bu t intended th a t proce
dure to  be applied as before the Acts in  reference 
to  righ ts. So th a t when both co-contractors are 
resident in  th is  country, then i f  the present proce
dure is used in  the same way as the previous pro
cedure, one o f them, i f  sued, has a rig h t to  bring 
in  the other to  be sued as a defendant, because he 
is a co-contractor. The words o f Order X Y I., 
r. 11, certa in ly do give the court a discretion, the 
word “  may ”  being used. I t  is not necessary in  
th is case to  decide whether, when both co-con
tractors are resident in  th is  country, the court can 
never refuse to  order both to  be jo ined as defen
dants. I  doubt whether in  an extreme case the 
court would be bound, w ithout any discretion, to  
do so. As a general ru le, however, I  should say 
th a t the court is bound to  order th a t both co
contractors shall be jo ined as defendants. W hen 
one o f the co-contractors was out o f the ju risd ic 
tion, before the Judicature Acts, the one who was 
sued alone could not plead in  abatement, th a t is, 
he could no t force the p la in tiff to  jo in  the other, 
and the p la in tiff could go on against the one alone. 
I f ,  therefore, i t  is rig h t to  carry out the ru le  under 
the Judicature A cts as nearly as possible in  the 
same way as before w ith  reference to  the rig h ts  o^ 
the parties, when one co-contractor is resident 
abroad, the court has a discretion whether i t  w ill 
order the one who is resident abroad to  be joined 
as a defendant, bu t th a t discretion should be exer
cised so as to  leave the righ ts  o f the parties as 
nearly as possible the same as before. S till, what 
is now equivalent to  a plea in  abatement is no 
longer p roh ib ited ; bu t the court has a discretion 
whether i t  w ill make an order which w ill have the 
same effect as a plea in  abatement. I f  i t  w ill 
make no real difference to  the p la in tiff, the court 
can probably exercise its  discretion and make the 
order, b u t th a t discretion m ust be exercised w ith  
great care, The argum ent tha t, where one co
contractor is resident abroad, the other, i f  sued, 
has an absolute rig h t to  force the p la in tiff to  jo in  
them both as defendants, would give rise to  great 
d ifficu lties ; thus, the court m ust order the co
contractor who is abroad to  be jo in e d ; the w rit 
m ust be served upon h im ; the leave o f the court 
is necessary before th a t can be done; the court 
has a discretion whether i t  w ill g rant such leave, 
and the court which is asked to  give such leave 
may refuse to  give i t  under the circumstances o f 
the case; th a t would place the p la in tiff in  a most 
absurd position. I t  m ust therefore be a m atter 
o f discretion. This, then, being a m atter o f dis
cretion, i t  seems to  me th a t no harm is done to 
these defendants by leaving them to  th e ir ordinary 
remedy against th e ir co-contractor. I f  he was a 
co-contractor, they can claim  contribution from  
him . I f  these defendants cannot sue th e ir co
contractor they are seeking to  place a burden 
upon the p la in tiffs  fo r the puipose o f ge tting  a 
benefit fo r themselves. A t chambers W rig h t, J. 
said tha t, i f  he had a discretion he would have 
exercised i t  against the application, and the

D ivisional C ourt said the same. I  should have 
exercised the discretion in  the same manner as 
the judges below, and I  th in k  th is  appeal fa ils , 
and m ust be dismissed.

B o w e n , L . J .— I  am o f the same opinion. The 
statute 3 & 4 W ill. 4, c. 42, was intended to  lessen 
the rigou r o f the common law, and remove the 
hardship which was in flic ted  upon the p la in tiff by 
a plea in  abatement when one co-contractor was 
resident out o f the ju risd ic tion . B y the common 
law, i f  a p la in tiff desired to  sue upon a jo in t 
contract, he had to  sue a ll the jo in t contractors. 
I f  he did not do so a plea in  abatement by those 
who were sued would upset the action, and th is  
ru le  compelled the p la in tiff to  sue a ll the jo in t 
contractors, whether resident w ith in  the ju risd ic 
tio n  or not. That was an obvious hardship. The 
statute 3 & 4 W ill. 4, 0- 42, altered tha t, and 
enacted th a t a plea in  abatement should no t be 
allowed unless i t  was stated th a t the co-contractor 
who was no t sued was w ith in  the ju risd ic tion . 
Thenceforward the p la in tiff could be compelled 
to  sue together a ll jo in t contractors who were 
w ith in  the ju risd ic tion , bu t no t those who were 
w ithout the ju risd ic tion . Then, subsequently, the 
Judicature A cts did away w ith  the plea in  abate
ment altogether. That, however, was no t in 
tended to  a lte r the law  as to  the righ ts  o f parties. 
I t  s till remained the rig h t o f a defendant to  have 
a ll his co-contractors sued together w ith  him self, 
subject to  the provisions o f the Judicature Acts. 
In  Kendal v. Hamilton (ubi sup.) Lord  Cairns 
pointed out th a t the ord inary ru le  was th a t a ll 
persons jo in tly  liab le  upon a contract ought to  be 
sued together, and th a t under the Judicature 
Acts the application to  have an om itted jo in t 
contractor included as a defendant ought to  be 
granted or refused upon the same principles as 
those on which a plea in  aba tem ent would have 
succeeded or fa iled. He never said th a t the sub
stance o f the old law was affected in  the im portant 
case o f one jo in t contractor being out -of the 
ju risd ic tion . There is noth ing in  the Judicature 
A cts to  show th a t such an a ltera tion was in 
tended. The language o f Order X Y I., r. 11, gives 
a discretion. I t  m igh t often be most un just to  
ins is t upon a co-contractor being added as a 
defendant when he is out o f the ju risd ic tion . 
The contention, therefore, th a t i t  is a m atter o f 
rig h t fa ils. As to  the exercise o f the discretion 
in  th is  case I  have nothing to  add. The court 
below and the judge a t chambers thought 
tha t, as a m atter o f discretion, the order ought 
no t to  be made, and I  cannot say they were 
wrong.

Sm it h , L .J .—The question in  th is  appeal is 
whether a jo in t contractor who is resident in  th is  
country, and is sued here by the p la in tiff, can 
compel the p la in tiff to  jo in  as a defendant the 
other jo in t contractor who is resident out o f the 
ju risd ic tion . I t  is clear to  me th a t W rig h t, J . 
thought th a t he was bound to  make the order 
upon the au thority  o f the case of Pilley  v. Robin
son (ubi sup.). Upon looking a t th a t case i t  
appears a t once th a t i t  covers only h a lf the appel
lants’ contention; i t  was a case in  which both the 
jo in t contractors were resident in  th is  country. 
In  ninety-nine cases out o f a hundred o f th a t 
k ind I  th in k  th a t the jo in t contractor who was 
sued would be en titled  to  an order th a t the other 
jo in t contractor should be sued in  the same way 
as he would before have been entitled  to  plead in



324 MARITIME LAW CASES.
A dm .] T he  N ip a . [A d m .

abatement. That, however, is not the same as 
th is  case. The jo in t contractor who is sued in  
th is  case is try in g  to  force the p la in tiff to  jo in  as 
a defendant the other jo in t contractor who is out 
o f the ju risd ic tion . The old plea in  abatement 
would not have enabled him  to  do that, because 
th is jo in t contractor was resident out o f the 
ju risd ic tion . Now, under the Judicature Acts, 
the plea in  abatement is abolished by Order 
X X I., r. 20, and by rule 11 o f Order X  v I. power 
is given to  the court or judge to  order th a t a ll 
necessary parties shall be added. B y th a t ru le  a 
discretion is given to  the court or judge, and in  
some cases an order to  jo in  as defendant a jo in t 
contractor resident abroad m igh t properly be made. 
Here the judge and court would no t exercise th e ir 
discretion to make such an order, and I  agree 
w ith  them in  tha t. The appeal fa ils , and must
be dismissed. , , ,. ■ ,Appeal dismissed.

S o lic ito rs: fo r the appellants, Wynne, Holme, 
and Wynne, fo r Simpson and North, L iverpoo l; 
fo r the respondents, Ingledew, Ince, and Colt.

HIGH COURT OF JUSTICE.

P R O BATE, D IY O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
Friday, June 3, 1892.

(Before the P r esid en t  (S ir P. H . Jeune) and 
Sm it h , J.)

T he  N ip a . (a)
Carriage of goods — Charter-party—Printed and 

written clauses—Evidence of custom—Discharge. 
Where by a charter-party agreeing that the cargo 

was to be taken to and from  the ship at mer
chant’s risk and expense, the parties added in  
w riting  that the cargo was to be “  supplied as fast 
as steamer could load and stow same, and dis
charged as fast as steamer can deliver, and ac
cording to the custom of the respective ports,”  
evidence of custom to prove that at the port of 
discharge the cost o f discharging the cargo from  
the ship’s ra il on to the quay is pa id  by the ship
owner was not admissible, as the clause as to the 
payment o f delivery and the customary mode of 
delivery, meaning thereby the time and manner, 
were not inconsistent, and by the express terms 
of the charter-party the charterer must pay such 
expense.

Letters and telegrams between the parties p rio r to 
the execution of the charter-party were held not 
admissible in  evidence to explain the contract on 
the ground of ambiguity.

T h is  was an action by the owners of the s.s. 
Nifa  on the A dm ira lty  side o f Great Yarm outh 
County Court, against charterers fo r breach of 
charter-party.

The p la in tiffs  claimed 61. 17s. 3d., being the 
extra cost of discharging 183 standards of wooden 
goods from  the N ifa  at Yarm outh in  consequence 
of the defendants’ refusal to  take them from  
alongside the ship.

B y the terms o f the charter-party, the N ifa  was 
to  load deals in  Sweden, “  the cargo to  be brought 
to  and taken from  alongside the ship a t mer

chant’s risk  and expense, where she can lie  always 
afloat and safe, and being so loaded shall there
w ith  proceed to  Yarm outh, N orfo lk, o r so near 
thereto as she may safely get, and deliver the 
same, always afloat.”

The above was in  p rin t, the fo llow ing clause 
was in  w ritin g : “  The cargo to  be supplied as fast 
as steamer can load and stow same, and discharged 
as fast as steamer can deliver, and according to 
the custom o f the respective ports.”

On the N ifa ’s a rriva l a t Great Yarm outh, she 
was moored 15ft. from  the quay, where she lay 
always afloat. The charterers, by le tte r, a t once 
instructed the master of th e ir readiness to  receive 
the cargo on the wharf.

B y the custom o f the port, the shipowner m ust 
deliver on the quay, and pay the cost thereof, and 
hence communications passed between the parties 
as to  who was to  pay the cost o f the discharge 
between the ship’s ra il and the quay.

I t  was, however, arranged th a t th is  question 
should be subsequently decided, and th a t in  the 
firs t instance the shipowner should deliver on the 
quay. This they did, and now sought to  recover 
the cost thereof.

A t the tr ia l before the County C ourt judge, he 
having adm itted evidence of the custom o f the 
po rt as to  delivery, and certain le tters and tele
grams between the parties p rio r to  the execution 
o f the charter-party to  explain its  meaning, held 
th a t the evidence o f custom contradicted the 
clause th a t the cargo was to be taken from  along
side the ship a t merchant’s risk  and expense, and 
gave judgm ent fo r the defendants.

J. P. Aspinall, fo r the p la in tiffs , in  support of 
the appeal.—The correspondence and the evidence 
of custom ought to  have been excluded. The 
case o f Scrutton v. Childs (36 L . T. Rep. N . S. 
212; 3 Asp. M ar. Law  Cas. 373) relied on in  the 
court below is inconsistent w ith  la te r decisions. 
The two clauses are no t inconsistent. The clause 
as to  custom relates only to  the tim e and manner 
o f discharge, and does not override the express 
provision th a t the cargo shall be taken from  the 
ship a t merchant’s expense:

Holman v. Wade, Times, May 11, 1877 ;
Hayton v. Irw in , 41 L. T. Rep. N. S. 666; 5 C. P. Div. 

130; 4 Asp. Mar. Law Cas. 212;
Lishman v. Christie, 57 L. T. Rep. N. S. 552; 19 

Q. B. Div. 333 ; 6 Asp. Mar. Law Cas. 186.
Poyser, fo r the defendants, contrit.—The in ten

tio n  o f the parties is to be gathered from  the fact 
th a t the clause as to  custom is added in  w riting , 
as was the case in  Scrutton v. Childs (ubi sup.). 
In  the cases cited, a ll the clauses were printed. 
The judge was rig h t in  adm itting  the le tters and 
telegrams to  explain the am biguity o f the con
tra c t :

The Curfew, 64 L. T. Rep. N. S. 330 ; (1891) P. 131; 
7 Asp. Mar. Law Cas. 29.

The Pr e sid e n t .—The only question we have 
to  decide is, whether evidence o f a custom was 
properly adm itted. The County C ourt judge has 
adm itted it, and has given effect to  i t  in  his judg
ment. There is no need fo r us to  consider the 
effect o f such evidence, because, before we enter 
in to  it,  we have to  decide whether the evidence is 
admissible. The m aterial words in  the charter- 
party are these : “  The cargo to  be brought to  and 
taken from  alongside the ship a t m erchant’s risk  
and expense,”  and “  the cargo to  be supplied as 
fas t as steamer can load and stow same, and dis-(«) Reported by Butler Aspinall, Esq.r Barrister-at-Law.



m a r it im e  l a w  c a s e s . 325

A d m .]

charged aa fast as steamer can deliver, and 
according to  the custom o f the respective ports.”  
I t  is said tha t, according to  the custom o f the po rt 
in  question, i t  was not the merchant who had to  
pay fo r tak ing  the tim ber to  a place some little  
distance from  the water side, bu t i t  is said th a t 
tha t expense is to  be borne by the ship. The case 
of Scrutton v. Childs {ubi s u p . )  w a s  cited in  support 
of th is  contention. There, as here, pa rt o f the 
charter-party was in  p rin t and pa rt in  w riting , 
and the question was which was to  prevail. M ellor, 
J. sa id : “  The parties appear to  have forgotten to  
strike out the prin ted  words, which contradicted 
.the w ritte n  ones, and the question fo r us to  decide 
is, which is to  prevail of two contradictories. I t  
was there held tha t, o f the two, the w ritte n  words 
were to  be preferred. B u t is there any contradic
tion  here ? I f  not, we need strike out nothing 
In  Holman v. Wade (ubi snp.), where the cargo was 
to  be “  taken from  alongside a t merchant s risk  
and expense as customary,”  an attem pt was made 
to read the words “  as customary ”  so as to  over
ride the words “  a t m erchant’s risk.”  That 
attem pt fa iled. In  the case of Hayton v. Irw in  
(ubi sup.) a sim ila r question arose, bu t the evidence 
of custom was excluded. A  s till stronger case is 
tha t o f Lishman v. Christie (ubi sup.). I t  was 
there provided th a t “  the ship should load as 
customary a fu ll cargo o f fir ,”  and th a t “  the 
cargo should be brought to  and taken from  along
side the ship a t m erchant’s risk  and expense.”  
Lord Esher’s view was, th a t evidence of custom 
could not be adm itted to vary the provision as to 
the discharge of the cargo. I  see no d ifficu lty  in  
th is case in  reading th is contract so as to  involve 
no contradiction. B y the firs t clause i t  is clear 
tha t the cai’go is to  “  brought to  and taken from  
alongside the ship a t merchant’s risk  and expense.”  
The la tte r clause then provides th a t the cargo is to  
be “  supplied as fast as steamer can load and stow 
same, and discharged as fast as steamer can 
deliver, and according to  the custom o f the 
respective ports.”  I t  appears to  me th a t you may 
very w ell say th a t the words “  according to  the 
custom ”  in  the la tte r clause do no t m odify “  a t 
the m erchant’s risk  and expense,”  bu t on lycontro l 
the tim e and maimer in  which the cargo is to  be 
loaded, stowed, and discharged. That, I  th ink , 
meets the po in t th a t is raised upon the case of 
Scrutton v. Childs. I  am not saying tha t, i f  in  
fact there be a contradiction between two clauses, 
the ru le  there la id  down does not apply. B u t i f  
there is no contradiction, i t  certa in ly does not 
apply. Reliance was fu rth e r placed upon some 
corx-espondence which was adm itted. I t  was said 
the case o f The Curfew (ubi sup.) justified  the 
admission o f these letters. In  th a t case evidence 
was adm itted to  explain the meaning of the words 
“  always afloat,”  which were held to  be ambiguous. 
B u t here there is no am biguity and no ground to 
ju s tify  the admission o f evidence o f what passed 
between the parties to  control a contract subse
quently signed by them. I  th in k  the appeal must 
be allowed.

Sm it h , J.—This is an action by a ship
owner a g a i n s t  a  goods owner to  recover 61. 17s. 3d., 
which the p la in tiff had to  pay to  unload tim ber 
from  the ra il o f his ship to  the quay. The po in t 
in  dispute is whether he or the goods owner ought 
to  pay th is  expense. I t  seems to  me to  be a vei'y 
clear case. F irs t o f a ll, I  am o f opinion th a t we 
can only look a t the charter. J nrotest against

[A d m .

looking a t le tters and telegrams when a w ritten  
contract has been come to  between the parties. 
W hen le tters and telegrams are pu t in , you in  
most cases find th a t persons holding different 
views are disagreeing t i l l  they come to  the w ritten  
contract. B y  the charter, who is to  pay fo r taking 
the goods from  the ra il to  the quay P The^ cai’go 
is to  be “  brought to  and taken from  alongside the 
ship a t merchant’s risk  and expense.”  The 
words are clear. The merchants are to  bear th a t 
expense. The shipowner is to  pu t the goods on 
the ship’s ra il, and the merchant is to  pay the 
expense o f tak ing  them from  the ra il to  the quay. 
The other m ateria l clause is th a t the cargo is to  
be “  supplied as fast as steamer can load and stow 
same, and discharged as fast as steamer can 
deliver, and according to  the custom o f the respec
tive  ports.”  How is th a t to  be read P I t  seems 
to  me to  be clear th a t th is  cargo was to  be sup
plied to  the ship a t m erchant’s risk  and expense 
as fas t as steamer could load and stow same, and 
to  be discharged from  the ship a t merchant’s risk 
and expense as fast as steamer could deliver same. 
We are now asked to  strike out the words “  at 
merchant’s risk  and expense,”  on account of the 
w ritten  words, “  according to  the custom of the 
respective ports.”  I  read those words as meaning 
the mode o f loading and unloading, or possibly as 
the place where the goods are to  be delivered. 
That does not contradict the express words o f the 
contract th a t the taking  to  and from  the ship s 
ra il is a t merchant’s expense. I  say, in  m y view, 
th is  is a clear case. Now as to the authonties. 
I t  seems to  me th a t in  Scrutton v. Childs (ubi sup.) 
I  did not take the rig h t point. -I argued whether 
the prin ted or w ritte n  pa rt was to  control the con
tract. The po in t I  ought to  have taken—the point 
always since taken—is th a t the two clauses were 
not contradictory. Taking to  and from  the ship s 
ra il is to  be a t m erchant’s expense. To be loaded 
and unloaded as customary does not contradict 
tha t. I t  means th a t the loading and unloading 
are to  be according to  the custom o f the port, but 
the question o f who is to  bear the expense is not 
affected. I  do not know whether Scrutton v. 
Childs (ubi sup.) has been expressly overruled, but, 
in  m y opinion, i t  cannot stand a fte r Holman v. 
Wade (ubi sup.) and Hayton v. I r v in  (ubi sup.). 
In  m y judgm ent, the evidence of custom was not 
admissible, and th is  appeal succeeds.

S olicitors fo r the p la in tiff, Thos. Cooper and Co.
S olicitors fo r defendants, Diver and Preston, 

Great Yarm outh.

Wednesday, June 22,1892 
(Before B abnes , J.)
T he  Sa l t b u s h , (a)

Collision—H igh Court— County Court oosts— 
County Courts Adm ira lty Jurisdiction Act 1868 
(31 & 32 Viet. c. 71), s. 3.

Whether successful p la intiffs who having instituted  
a collision action in  the H igh Court recover less 
than 3001. w ill be allowed costs depends upon the 
particu lar circumstances of each case, and i f  the 
circumstances are such that the court thinlcs the 
pla intiffs acted reasonably in  institu ting the action 
in  the H igh Court, they w ill be entitled to costs.

T h is  was a motion hy the pla intiffs in  a collision
(a) Reported by Butler Asfinall, Esq., Barrister-at-Law.

T he  Sa l t b u b n .
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action in  rem asking the court a fte r judgm ent to  
condemn the defendants in  the sum o f 226/ 5s 
agreed damages and interest thereon and in 'th e  
costs of the action.

The collision occurred on the 26th Sept. 1891

a?
i r “ ‘

The p la in tiffs  by th e ir w rit claimed 1500/. The 
defendants counter-claimed.

The Mentmore, a t the tim e o f the collision was 
proceedmg down the rive r under steam in  chaTge 
o f two tugs when she was overtaken and run  in to  
bymAe S a t B lackw all P o in t
a a l t u ^ H 8 4lie ib e fo re  S ir Charles B u tt,
12 15^dm 7 E  fdi! r  14 commenced about12.15 p.m. on the 24th March, and finished about
were onl W) °n , the 25th March. Five witnesses were called and examined by each side.

ih e  Saltbum  was found alone to  blame, and
*b®.^ssessmcn t of tke damages was referred to the 
registrar and mercliante.

a claim  am ounting to  
f f  , 1' 3' 7d-’ bu t before the reference was heard 
tne damages were agreed a t 226/. 5s.

S ir Walter Phillimore, fo r the p la in tiffs , in  sup- 
p o rto f the m otion.—The p la in tiffs  acted reason
ably m bring ing  th is  action in  the H igh  Court, 
ih e  mere fa c t th a t in  the event they have got less 
than 600/ up to  which amount the County C ourt 
has ju risd ic tion , ought not to  deprive them of 
costs. There is no hard-and-fast ru le. In  th is 
case a substantial sum has been recovered. The 
tr ia l lasted two days :

R° (m \)2  Qhl̂ PW3d-ale’ 6 4  L ‘  T ‘  E e p ‘  N '  S '  6 4 1 ;

64 L. T. Rep. N. S. 327 (1891) P. 121 • 7 
Asp. Mar. Law Cas. 25; ’

The Herald, 63 L. T. Rep. N. S. 324 ; 6 Asp. Mar 
Juaw Cas. 542;

The W illiam ina , 3 P. Div. 97.
Myburgh, Q.C., fo r the defendants, contra.—This 

court in  the cases o f The Asia (ubi sup.) and 
The Herald (ubi sup.) la id  down the princip le 
th a t m  the absence o f exceptional circum 
stances, p la in tiffs  who in s titu te  actions in  the 
H igh  Court, which they m ight have trie d  in  the 
County Court, w ill not get costs. Rockett v. 
Chipping dale (ubi sup.) d id not overrule the above 
two cases. In  th is  case there were no exceptional 
circumstances. The questions in  issue were simple 
m atters o f fact.

B arnes, J.—This is a case o f collision in  the 
1 Fames. The only question I  have now to deter
mine is, whether the p la in tiffs  who have been sue 
cessful are en titled  to  costs in  the H igh  Court. I  
have looked through the cases referred to  in  argu
ment, and I  do not th in k  th a t there is any sub
stan tia l difference between them as to  the prin - 
dp le  which should be applied. The question is, 
whether the p la in tiffs  have acted properly And 
reasonably in  bring ing  th is  action in  the H igh 
° ° u  ' , caae.s th a t hav6 been cited do not
rea lly help one in  determ ining any particu la r 
case. In  m y view each m ust depend upon its  own 
tacts, and those facts must be considered having 
regard to  the princip le  I  have ju s t ind i- 
cated, a p rincip le  which seems to  run  through 
a ll these cases, though perhaps somewhat diffe- 
re n tly  expressed. W hat facts w ifi show th a t the 
p la in tiff has reasonably and properly brought

his action in  the H igh  C ourt m ust vary consider
ably m the d ifferent cases, and i t  is d ifficu lt to  lay 
down w ith  precision what facts and what state o f 
circumstances w ill so ju s tify  him . In  such cases, 
as I  have said, the resu lt m ust depend on the con
sideration o f the general facts. A pp ly th a t p rin 
ciple to  th is  case, and I  th in k  tha t, having regard 
to  the size o f these vessels, the nature o f the col
lision, the length o f tim e the tr ia l lasted, and the 
judgm ent o f the president, th is  case was a proper 
one to  bring in  the H igh  Court. I  therefore give 
judgm ent fo r the p la in tiffs  in  the term s o f the 
notice o f m otion, w ith  costs.

S olicitors fo r the p la in tiffs , Pritchard  and Sons, 
fo r Bateson, Warr, and Bateson, Liverpool.

S olicitors fo r the defendants, Botterell and 
Roche.

Wednesday, Nov 25, 1892.
(Before B arnes , J., assisted by T r in it y  

M asters.)
T he  M onte R osa, (a)

Collision—Position o f anchor—Negligence— Com
pulsory pilotage—Thames Navigation Rules 
1872, art. 20.

The Thames rule as to carrying the anchor stock 
awash does not render a vessel liable fo r  a breach 
of that rule, unless the breach contribute to 
collision, and consequently, although the defen
dants’ vessel is carrying the anchor in  an im 
proper' position, i f  those in  charge of the 
pla intiffs vessel, being able to see the position of 
the anchor, could by the exercise o f ordinary care 
up to the moment o f collision have avoided it, 
the p la in tiff, who is to blame, cannot recover fo r  
damage done by the anchor, unless i t  is shown 
that the defendant, on the p la in t if f ’s negligence 
becoming apparent, could have prevented the 
in ju ry  done by the anchor.

The position of an anchor which is required fo r  
letting go in  a port is w ith in  the ju risd ic tion  
o f the pilot. I f  damage is caused by the a/nchor, 
so placed by the p ilo t’s authority, the owners are 
not liable, notwithstanding the fact that the 
position o f the anchor is in  breach of a port rule.

T h is  was a collision action in  rem brought by the 
E llio t Steam Tug Company against the owners of 
the steamship Monte Rosa. The collision occurred 
in  Bugsby’s Reach o f the rive r Thames on the 
1st June 1892.

The facts on behalf o f the p la in tiffs  were as 
fo llo w s: S hortly before 6 p.m. on the 1st June 
1892 the steam-tug Contest, 10 tons register, o f 
which the p la in tiffs  are owners, was in  Bugsby’s 
Reach. There was a moderate S.W. breeze, the 
weather was fine and clear, and there was lit t le  or 
no tide, i t  being nearly high water. The Contest, 
which had been engaged to  attend on the Monte 
Rosa and help her to  dock, was proceeding stra igh t 
up the reach ahead and on the starboard bow 
o f the Monte Rosa. A t such tim e the Contest was 
hailed by someone on board the Monte Rosa to  
pass her throw -line on board fo r the purpose 
o f obtaining the tow  hawser. The Monte Rosa 
was then about th ir ty  feet from  the Contest 
on the po rt quarter. The tu g ’s throw -line was 
accidentally throw n on the starboard bow o f the 
Monte Rosa, and w h ils t the steamer’s tow ing

(a) Reported by Bctler A bpinall, Esq., Banrister-at-Law.
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hawser was being made fast and the Contest was 
a ll clear o f the Monte Rosa, the helm o f the la tte r 
"was suddenly ported w ithout warning to  the tug, 
and although the engines of the Contest were 
pu t fu ll speed ahead a t once and the helm hard-a- 
ported, the starboard anchor o f the Monte Rosa, 
which was hanging perpendicularly from  the 
hawse, holed the Contest below the water-line, 
and then the Monte Rosa’s starboard bow and 
stem struck the Contest on the po rt side about 
twenty feet from  the ta ffra il, doing so much 
damage th a t she lost her propeller and drove 
ashore fu ll o f water. The p la in tiffs  alleged th a t 
the Monte Rosa, knowing the position o f the 
Contest, ported im properly w ithout warning ; th a t 
she did not reduce speed a fte r requesting the 
Contest to  pass her th ro w -lin e ; th a t she carried 
her starboard anchor in  a negligent and dan
gerous manner, and th a t she fa iled to comply 
w ith  a rt. 20 Thames Rules 1872 and arts. 2,14,16 
Thames Rules 1880.

The facts alleged on behalf o f the defendants 
were as fo llow s: S hortly before 6.15 p.m. on 
the 1st June 1892, the steamship Monte Rosa, 
belonging to  the po rt o f South Shields, o f 1558 
tons register, bound fo r the South W est Ind ia  
Dock w ith  a general cargo from  Philadelphia, was 
in  Bugsby’s Reach. The weather was fine and 
clear w ith  a fresh S.W. breeze, and i t  was about 
high water slack. The Monte Rosa, which had 
been accompanied from  Gravesend by the steam- 
tug  Contest, was heading stra igh t up the reach 
rather to the north  o f m id-channel under a steady 
helm a t a speed o f about six knots, and was 
in  charge o f a duly b'censed p ilo t. In  these 
circumstances the Contest, which had previously 
been on the bow, and afterwards astern o f the 
Monte Rosa, drew up along starboard side, u n til 
she had placed herself on the starboard bow of 
the steamer, and from  ten to  fifteen yards distant. 
The Contest was then apparently heading stra igh t 
up the river, and a line was thrown from  her to  the 
Monte Rosa, though no orders to  throw  any such 
line o r make fast had been given from  the la tte r 
■vessel. D ire c tly  afterwards, instead o f keeping 
stra igh t up the reach as she could and ought 
to  have done, the tug  suddenly took a sheer 
towards and across the bows o f the Monte Rosa. 
The Contest was loud ly hailed to  keep off, and 
the engines of the Monte Rosa were stopped and 
her helm kept steady; bu t the tug  continued 
to angle across the bows of the Monte Rosa, 
and w ith  her po rt quarter struck the stem and 
starboard bow o f the la tte r. She did herself 
great damage, and also some s lig h t damage above 
water from  the anchor o f the Monte Rosa, which 
was, by the p ilo t’s ordei s, hanging a t the hawse- 
pipe w ith  the stock above water. I t  was contended 
th a t the tu g  im properly starboarded, or th a t 
her head was negligently allowed to  come to  port. 
The defendants also pleaded th a t the Monte Rosa 
was com pulsorily in  charge o f a p ilo t a t the tim e 
of the collision. Those in  charge o f the tug  were 
aware o f the position o f the steamer’s anchor.

A rt. 20 Thames N avigation Rules 1872 provides 
th a t:

No vessel shall be navigated or allowed to lie in the 
river w ith its anchor or anohors hanging by the cable 
perpendicularly from the hawse-pipe unless the stock 
shall be awash, except during such time as shall be 
absolutely necessary for oatting or fishing the said 
anohor or anchors, or during such time as may be 
absolutely necessary for getting such vessel under way.

Pyhe, Q.C. (w ith  him  Nelson) fo r the p la in tiffs . 
—The Monte Rosa in fringed  a rt. 20 of the Thames 
Rules by carrying her anchor where she did. 
[B arnes , J. referred to  Davies v. Mann, 10
M . & W . 546.] T hat case does no t apply. The 
Monte Rosa is to  blam e:

The Ripon, 52 L. T. Rep. N. S. 438 ; 5 Asp. Mar.
Law Cas. 365 ; 10 P. 1)iv . 65 ;

Gayxer, Irvine, and Co. v. The Carron Company;
The Margaret, 52 L. T. Rep. N. S. 361; 5 Asp.
Mar. Law Cas. 371; 9 App. Cas. 873 ;

The Bernina, 54 L. T. Rep. N. S. 499 ; 5 Asp. Mar
Law Cas. 577; 12 P. Div. 89.

The Margaret, 6 P. D. 76; 4 Asp. Mar. Law Cas. 375.

S ir Walter Phillimore  and A spinall, Q,C., fo r the 
defendants, cited

The Rigborgs Minde, 49 L. T. Rep. N. S. 232; 5 Asp.
Mar. Law Cas. 123 ; 8 P. Div. 152;

The Gipsy King, 2 W. Rob. 537.
B arnes , J. (a fter reviewing the facts) sa id :—■ 

The E lder B rethren advise me tha t, in  th e ir view, 
the damage to  the plates and the propellor o f 
the tug  was done by the anchor, and I  see 
no reason to  d iffe r from  them. In  fact, I  
accept th e ir view on th a t pa rt o f the case. 
F ind ing th a t the anchor did the immediate 
damage to  th is  tug, th a t raises a question of 
some nicety. Now there can be no doubt th a t the 
anchor o f the Monte Rosa was carried up the 
Thames w ith  the shackle up a t the hawse-pipe, 
and in  tha t position the stock was considerably 
out o f the water and the flukes were ju s t in —ju s t 
about level w ith  the water—and i t  is clear th a t 
th a t mode o f carriage was no t in  accordance w ith  
the rule. The defendants, however, say th a t the 
anchor was carried in  th a t position by the orders 
o f the p ilo t, and th a t th a t being so, as the anchor’s 
position is a m atter fo r the p ilo t to  deal w ith , 
they are exonerated from  lia b ility  fo r anything 
th a t happened in  consequence o f th a t position 
o f the anchor by v irtue  o f the p ilo t’s orders. 
That, again, raises two questions, one o f fac t 
and one o f law. The firs t question is, whether 
the anchor was in  the position in  which i t  was 
in  accordance w ith  the p ilo t’s orders. I  have no 
hesitation in  accepting the story o f the two officers 
o f the ship th a t the anchor was in  its  position 
by the p ilo t’s orders a t the tim e o f the accident. 
Then i t  is contended on behalf o f the defendants 
that, i f  th a t is so, the position o f the anchor is 
a m atter w ith in  the p ilo t’s ju risd ic tion , even 
though there is a rule to  the effect th a t i t  ought 
not to  be in  the position to which i t  was ordered 
by him . The short way o f p u ttin g  th a t po in t is, 
th a t the position o f the anchor form s p a rt o f the 
navigation o f the ship which is in  the p ilo t’s ju ris 
diction. I t  is said on the other side th a t th a t 
is no t the true position w ith  regard to  the anchor; 
th a t i t  is analogous to the case o f ligh ts. The 
case o f The Ripon (ubi sup.) was cited on the 
question o f ligh ts, where a vessel in  the Humber 
had, in  addition to  the side ligh ts , by the p ilo t’s 
orders placed a white lig h t from  the m ain peak 
showing astern, and i t  was held th a t th a t was 
a breach o f the sta tu tory regula tions; th a t there 
being no circumstances to  make th a t departure 
from  the rule necessary, and i t  being impossible 
to  say i t  m igh t not have contributed to  the 
collision, the owners were no t exempt from  lia 
b ility ; and tha t, although the lig h t had been 
exhibited by the order o f the p ilo t, the master 
should not have perm itted an infringem ent o f the
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regulation. I t  is said by M r. Pyke th a t th a t 
is s tric tly  analogous to  the case o f the anchor; 
th a t in  the judgm ent of the then B u tt, J., a fte r
wards the President, the master must consider fo r 
him self whether the law  in  respect o f ligh ts  is 
being in fringed, and i f  i t  is he must take steps to 
stop such infringem ent. I f  one states the case 
a lit tle  more broadly, i t  is th a t the position o f the 
lig h ts  and th e ir proper exh ib ition is a m atter 
fo r the master and no t fo r the p ilo t. I  have 
considered th a t w ith  some care by the lig h t of 
two other cases cited, namely, The Bigborgs Minde 
(ubi sup.) and The Gipsy K ing  (ubi sup.). In  
the la tte r case, in  which a vessel had come in to  
eollision w ith  another in  such a way th a t the 
anchor which had no t been hoisted on deck, 
nor catted as proper and customary, and was 
hanging over her bow under water, made a hole in  
the other vessel, D r. Lushington said : “  I f  the 
p ilo t, then, is to  decide the mode o f anchoring 
a vessel, i t  appears to  me i t  follows as a necessary 
consequence th a t the p ilo t is responsible to  see 
th a t the anchor is in  a proper situation to  be 
dropped when necessary. In  the present case 
th is  view o f the p ilo t’s duty is confirmed by the 
rules and regulations o f the rive r in  which th is 
collision occurred, and in  which he is licensed 
to  act as p ilo t. Those rules specially enjoin what 
is to  be done as regards having the anchor in  
a proper position ready to  be dropped, and such 
rules m ust be considered as peculiarly b inding 
upon the p ilo t on board the Gipsy K ing  as being 
prescribed by the au thority  under which he was 
entitled  to  act.”  In  The Bigborgs Minde damage 
had been done by the fluke o f a schooner’s anchor 
piercing the side o f a fly-boat. The court held 
th a t there was no want o f care on the pa rt of 
the crew, and i t  was held th a t the damage was 
caused by the fa u lt o f the p ilo t in  the course 
o f his duty. I t  is said as against tha t, th a t 
even i f  i t  is w ith in  the p ilo t’s duty to  attend 
to  the position o f the anchor and give orders 
as to  the anchor, s till the master is to  blame, 
and his owners through him , because the master 
is bound to  comply w ith  the rules, and interfere 
w ith  the p ilo t in  his orders in  connection w ith  his 
anchorage i f  they are in frin g in g  the rules. I  
th in k  i t  would be dangerous to  lay th a t down 
as a sound proposition in  face of such a decision 
as th a t of The Argo (Swabey, 462), where a steamer 
which was being navigated on the wrong side 
of the channel, contrary to  the then section of 
the A ct, was doing so under the p ilo t’s orders, 
and i t  was held th a t the master was no t bound to  
interfere, and tha t the owners were not respon
sible fo r the damage caused thereby. I t  rea lly  
comes, when one considers it, to  be a question 
o f whether what is being done is pa rt o f the 
ordering o f the navigation o f the ship and her 
manœuvres, and th a t class o f case seems to  be 
much more analogous to  the present than th a t o f 
a lig h t, w ith  which the p ilo t rea lly  has nothing to 
do a t the tim e, and which i t  is en tire ly the master’s 
duty to see to, so as to  make a ship in  a proper 
state to  navigate according to  the rales. I  there
fore th in k  on th is  po in t, on which there is not 
very much authority, tha t, although the rule 
is being in fringed  i f  the p ilo t orders it, i t  is 
the p ilo t’s fa u lt, and the owners are exempt from  
responsib ility fo r his action in  the m atter.

There is, however, a fu rth e r po in t in  th is  case 
which I  th in k  is equally fa ta l, i f  established, to

the p la in tiffs ’ case. The rules o f the Thames have 
no t the same sanction th a t the sea rales have, 
in  th is, th a t by the Thames rules i t  m ust be 
shown th a t the breach o f the ru le  contributed 
to  the collision, whereas the sta tu tory provisions 
provide in  substance th a t i t  is sufficient to  show a 
breach o f the regulations, and then, unless the 
ship breaking the regulation can establish th a t by 
no possib ility  could th a t breach have anything to  
do w ith  the m atter, she is held to  blame. The 
effect o f th a t difference in  the present case and in  
Thames ru le  cases is to  require the p la in tiffs  
to  establish th a t the breach o f the ra le  con
tribu ted  to  the collision, to  b ring  in  principles 
which have been very tersely expressed in  M r. 
Marsden’s book a t page 23, and which are also 
recapitulated and adopted in  M r. Beven’s book 
on “ Negligence,”  where he criticises the cases. 
I t  seems to  me tha t, i f  the case fa lls  w ith in  the 
second rule as la id  down in  M r. Marsden’s book, 
namely, th a t the p la in tiff can recover nothing, 
though the defendant was g u ilty  o f negligence 
con tribu ting  to  the collision, i f  the p la in tiff by 
ord inary care exercised up to  the moment o f 
co llision could have avoided it ,  the p la in tiff m ust 
fa il in  his case. That ru le  so stated is adopted, I  
should th in k , and certa in ly is in  accordance w ith  
the decision, in  Cayzer, Irvine, and Co. v. The 
.Carron Company (ubi sup. ), where Lo rd  W atson in  
g iving judgm ent, and dealing w ith  a breach of 
a rule in  th a t case by a steamer called the Clan 
Sinclair, said : “  The new and wrong position in to  
which I  assume the Clan S incla ir had been 
brought by her neglect o f the ru le  was perfectly 
apparent to  those on board the Margaret, appa
ren t fo r a considerable tim e and distance—fo r 
a tim e and distance o f such appreciable extent 
th a t they could, w ith  ordinary care, have avoided 
the collision which ensued; and the ground of 
my judgm ent is shortly th is, th a t assuming th a t 
there was a breach o f the ra le  and culpable 
neglect a t the tim e, yet the consequence o f tha t 
neglect could have been avoided by ordinary 
care on the pa rt o f the Margaret. Instead of 
con tribu ting  ord inary care and prudence, those 
in  charge o f th a t vessel adopted a reckless course 
o f navigation which is described so well, in  the 
opinions of some o f the judges of the court below 
th a t I  need say noth ing fu rth e r about it . ”  I f  
th a t is so, i t  s till does no t quite exhaust the 
question, because i t  may be th a t, though there 
was negligence on the pa rt o f the steamer and 
on the pa rt o f the tug, s till the steamer m ight 
have avoided the consequences o f co llision at 
the las t moment by fu rth e r action in  connection 
w ith  the anchor. I  do not fo rge t in  dealing w ith  
th is  pa rt o f the case the decision in  the case 
ju s t referred to, where a d istinction  was, i t  
appears to  me, rig h tly  drawn, i f  I  may w ith  
a ll respect say so, between the collision and the 
damage ensuing, and in  m y observations I  am 
trea ting  the damage as form ing p a rt o f the 
m atter which I  have to  consider; bu t i f  in  th is 
pa rticu la r case the anchor was visible, as un
doubtedly i t  was, and being so visible was a 
source of danger which was apparent to  those 
on the tug, and yet they were g u ilty  o f neg li
gence in  not avoiding coming in  contact w ith 
the steamer, i t  seems to  me th a t not merely 
the collision bu t the damage ensuing from  i t  
were m atters which, although the steamer may 
have been g u ilty  o f negligence, and was in  fact
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g u ilty  o f negligence in  breaking the rule, should 
have been avoided by the exercise o f reason
able care by the tug  up to  the moment o f 
the collision. That only leaves th is m atter 
to be considered : Could the steamer herself 
have done anything to  avoid the damage at 
the last moment, o r w ith in  a reasonable tim e  
before it?  M r. Pyke’s argum ent is th a t she 
could. That question I  have asked the E lder 
Brethren as a m atter o f nautical sk ill, and th e ir 
new on th a t po in t is, th a t from  th a t tim e when 
the sheer o f the tu g  towards the bows o f the 
steamer produced any reasonable risk  o f danger, 
from  th a t tim e to  the tim e o f the blow was fa r too 
short. In  th e ir opinion i t  was almost momentary, 
and anybody present and able to  act, i f  ordered to  
do so, could not have acted sufficiently rap id ly 
to have avoided th is  collision and the damage 
caused by it, fo r th a t is the real po in t one wants 
to  bear in  m ind. I  am o f opinion th a t the 
damage was due to  the action o f the tu g ; th a t 
the anchor was an obvious danger which could 
have been avoided by the exercise o f reasonable 
care on the pa rt o f the tu g ; th a t a t th a t tim e 
no want o f care was exhibited on the pa rt o f 
the steamer which could in  any way have affected 
the m atter, and th a t the tug  is alone to  blame fo r 
th is disaster. Therefore the claim  m ust be dis
missed w ith  costs.

S olicitors fo r the p la in tiff« , Lowless and Go.
S olicitors fo r the defendants, Thomas Cooper 

and Co.

Tuesday, July  26, 1892.
(Before B arnes J.)

T h e  W il h e l m  T e l l , (a)
Salvage — Apportionment —  Trawler — Seamen — 

Merchant Shipping Act 1854 (17 <618 Viet. c. 104,) 
s. 182.—Merchant Shipping Act Amendment 
Act 1862 (25 & 26 Viet. e. 63), s. 18—Merchant 
Shipping (Fishing Boats) Acts 1883 (46 & 47 
Viet. e. 41), s. 13.

Sect. 182 of the Merchant Shipping Act 1854 does 
not prevent seamen entering into and being 
bound by an equitable agreement fo r  the appor
tionment of salvage.

Where the crew o f a steam trawler, by articles of 
agreement in  a fo rm  sanctioned by the Board of 
Trade under the Merchant Shipping (Fishing 
Boats) Act 1883, agreed to “ participate in  any 
sum or sums of money arising from  any salvage 
or salvage services performed fo r  any ship in  
distress or otherwise, in  the proportion set fo rth  
opposite to their respective names in  this agree
ment, ”  the master, mate, and boatswain, who 
had agreed to take 10, 7, and 3 per cent, respec
tively of any salvage, were held bound by such 
agreement, such agreement being equitable in  
the opinion of the court, but the owners were 
not allowed before apportioning the salvage to 
deduct from  i t  cost of repairs and loss o f fishing, 
but were directed to give the crew a proportion 
based upon the total award without deductions.

Sect. 18 of the Merchant Shipping Act Amendment 
ActlS62,which precludes sect. 182 of the Merchant 
Shipping Act 1854 from  applying to ships which 
are “  to be employed on salvage service,”  does 
not apply to a steam trawler whose crew agree

(a) Reported by Btra,KR A s p in a l l , Esq., Barrister-at-Law
V ol. T IL , N . S.

with the owners to take a fixed proportion o f any 
salvage that may be earned.

T h is  was an application by the master, mate, and 
boatswain o f the steam traw ler Irrawaddy, fo r 
a proportion o f a salvage award o f 1000Z. given 
to  the owners, masters, and crew o f the Irrawaddy 
fo r services rendered to  the barque Wilhelm 
Tell.

The services were rendered in  the N orth  Sea 
by several traw lers, o f which the Irraw addy  was 
one, under circumstances o f great danger to  the 
salved and the salvors, and a t the tr ia l Jeune, J., 
on a value o f 20,0001., made a to ta l award o f 77501., 
o f which he gave the owners o f the Irrawaddy, 
her master and crew, 1000Z. The learned judge, 
in  dealing w ith  the services o f the Irrawaddy, 
said as fo llo w s: “  She contributed two hands to  
the salvage crew, and during the tow ing d id  at 
least her fu ll share, i f  not more, fo r she seems to 
have been in  a position o f im m inent danger from  
which she was only rescued by the sk ill, o f her 
comrades. She was in  the th ick  o f the work, 
and had two o f her men in ju red , one having his 
leg broken, and another in ju rin g  his hand. I  
shall award to  the Irrawaddy lOOOl.”

In  rendering the services the master in ju red  
his finger, and was disabled fo r a m onth; and 
the boatswain broke his leg, and was la id  up fo r 
th irteen weeks. N either received wages during 
th is  tim e, bu t incurred no medical expenses.

The master, mate, and boatswain were serving 
on the Irrawaddy under articles o f agreement in  
the form  prescribed by the M erchant Shipping 
(F ishing Boats) A c t 1883, by which i t  is pro
vided (in ter a lia ) :

That every member of the erew, including apprentices, 
shall be regarded as entitled to participate in any sum 
or sums of money received for any salvage services per
formed for any ship in distress or otherwise, in the 
proportion set forth opposite to their respective 
names in this agreement.

B y the proportions the master was to  have 10 
er cent, the mate 7 per cent, and the boatswain 
per cent o f any salvage. The master and mate, 

in  lieu  o f wages, received. a share in  the fishing 
profits. The boatswain was paid wages a t the 
rate o f 22s. a week. In  consequence o f the 
salvage services the Irrawaddy  had undergone 
repairs.

The owners of the Irrawaddy, in  apportioning 
the 1000Z., had firs t deducted 93Z. Is. being unre
covered costs, and 89Z. 10s. 4d. fo r repairs, and 
then offered the master and mate 10 and 7 per 
cent respectively on the balance.

In  the case of the boatswain, who was paid 
wages during the rendering o f the services, they 
fu rth e r deducted loss o f fish ing during the period 
of the salvage services and the subsequent repairs, 
and costs o f fue l, and tendered him  3 per cent, on 
the balance. The master, mate, and boatswain 
refused to  accept th is d is tribu tion , and now 
moved the court to  apportion the award.

The fo llow ing Acts o f P arliam ent are m aterial 
to  the decision: —

The M erchant Shipping A c t 1854 (17 & 18 V ie t, 
c. 104):

Sect. 182. Every stipulation by which any seaman 
consents to abandon his right to wages in the case of 
the loss of the ship, or to abandon any right which he 
may have or obtain in  the nature of salvage shall be 
wholly inoperative.

Sect. 233. No assignment . . .  of salvage made
2 U
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prior to the acoraing thereof shall bind the party making 
the same, and no power of attorney, or authority for 
the receipt of any such . . . salvage, shall be irre
vocable.

The M erchant Shipping A ct Amendment A ct 
1862(25 & 26 V ie t. c. 63 .):

Sect. 18. I t  is hereby deolared that the 182nd section of 
the principal Act does not apply to the case of any 
stipulation made by the seamen belonging to any ship 
which according to the terms of the agreement is to be 
employed on salvage servioe, w ith respect to the remune
ration to be paid to them for salvage services to be ren
dered by snoh ship to any other ship or ships.

M erchant Shipping (F ishing Boats) A c t 1883 
(46 & 47 V ie t. c. 41):

Sect. 13. The skipper of every fishing boat shall enter 
into an agreement w ith every seaman (not being a boy 
under such an agreement as is by this Act required) 
whom he carries to sea from any port in  the United 
Kingdom as one of his crew; and every such agreement 
shall be in a form sanctioned by the Board of Trade 
. • . and shall oontain the following particulars
. . . (5) the remuneration which each seaman is to
receive whether in wages or by a share in the oatoh or 
in both ways . . . and every such agreement shall
be so framed as to admit of stipulations to be adopted at 
the w ill of the skipper and seaman, in each case as to 
advance and allotment of wages, and may contain any 
other stipulations which are not oontrary to law.

/ .  P. Aspinall fo r the master, mate, and boat
swain o f tae Irrawaddy.—The applicants are not 
bound by the agreement as to  salvage. Sect. 182 
o f the M erchant Shipping A c t 1854 prevents such 
an agreement being operative. Sect. 18 o f the 
M erchant Shipping A c t Amendment A c t 1862 
does not apply to  th is  case, as the Irrawaddy  was 
not to  be employed on salvage service. H er 
occupation was fishing, not salving. Sect. 233 of 
the Merchant Shipping A c t 1854 is also relied on in  
support of the contention th a t sailors cannot by 
contract fix  th e ir scale o f salvage remuneration 
before the salvage is earned. Bach case of 
salvage m ust be judged by itse lf. I f  so, the facts 
in  th is  case clearly en title  the applicants to  a 
larger proportion of salvage than th a t offered by 
the shipowners:

The Enchantress, Lush. 93;
The Pride of Canada, 9 L. T. Rep. N. S. 546; 

Br. & L. 208 ; 1 Mar. Law Cas. O. S. 406;
The Louisa, 2 Wm. Rob. 22 ;
The Rosario, 35 L. T. Rep. N. S. 816; 2 P. Div. 41 ; 

3 Asp. Mar. Law Cas. 334;
The Canges, 22 L. T. Rep. N. S. 72; 8 Mar. Law 

Cas. 0. S. 342; L. Rep. 2 A. & E. 370.
Even assuming the court to  hold th a t the 
sailors are bound by the agreement, they are 
en titled  to  th e ir percentage on the whole 10001. 
The owners have no rig h t to  make deductions fo r 
repairs, loss o f fishing, &c.

Butler Aspinall, fo r the shipowners, contra.— 
The applicants are bound by the agreement, which 
is equitable. The case is governed by sect. 18 of the 
M erchant Shipping A c t Amendment A c t 1862, 
inasmuch as i t  was contemplated th a t w h ils t the 
principa l occupation o f the Irrawadd/y would be 
fishing, she would also be constantly employed in  
salvage services, and hence i t  was th a t the agree
ment as to  the apportionm ent o f salvage was in  
the articles. The form  o f agreement is sanctioned 
by the Board o f Trade under the M erchant 
Shipping (F ishing Boats) A c t 1883, and so fa r 
from  depriving the seamen o f any rig h t to  salvage, 
fixes what salvage they shall receive, which may in  
many cases o f easy towage services give the seamen 
more than the court would apportion them. The

test is not whether in  a pa rticu la r case the court 
m ight have given more, bu t whether, taking the 
rough w ith  the smooth, the court th inks the agree
ment is such as to  do substantial justice between 
the shipowner and his crew. The shipowners were 
also jus tified  in  m aking deductions fo r repairs, loss 
of fishing, & c :

The City of Cheater, 51 L. T. Rep. N. S. 485 • 
9 P.Div. 204 ; 5 Asp. Mar. Law Cas. 319.

J . P. Aspinall in  reply. CW. adv. vult.

Ju ly  26.—B a r n e s , J.— In  th is  case the master, 
mate, and boatswain of the Irrawadd/y ask to  have 
the sum of 1000b less unrecovered costs, appor
tioned and fo r an order th a t the applicants are 
no t bound by the articles o f the Irrawaddy to 
receive only the proportions o f salvage set out 
there in against th e ir respective names. This sum 
of 1000b has been awarded to  the owners, master, 
and crew of the steam traw ler Irrawaddy in  a su it 
between them and the other parties interested, 
brought by them against the sailing vessel Wilhelm 
Tell fo r salvage services rendered in  the N orth  
Sea to  the la tte r vessel in  Dec. 1891, where
by the Wilhelm Tell was w ith  other assistance 
taken in to  the Humber. In  rendering these 
services, the master and boatswain o f the 
Irraw addy  were both in ju red  while on board th e ir 
own vessel. The master received an in ju ry  to 
one o f his fingers, in  consequence of which he was 
i l l  fo r a month, and during th a t tim e he received no 
pay, bu t incurred no medical expenses. The boat
swain had his le ft leg broken, and in  consequence 
he was la id  up fo r th irteen  weeks. D uring th is tim e 
he received no wages ; but, as he was treated in  
the H u ll In firm a ry, he also incurred no medical 
expenses. W hen he recovered he was taken on 
by the owners o f the Irrawaddy  as a deck hand. 
These particu lars were furnished to  me since the 
argument. The Irrawaddy was fo r some tim e 
under repair fo r the damage received by her in  
rendering the said services. Admissions were pu t 
in  before me, from  which i t  appeared th a t a t the 
tim e aforesaid the master, mate, and boatswain 
were respectively serving under articles o f agree
ment o f which the fo llow ing is an e x tra c t: “  And 
i t  is also agreed th a t every member o f the crew, 
including apprentices, shall be regarded as entitled 
to  participate in  any snm or sums of money 
received fo r any salvage services performed fo r 
any ship in  distress o r otherwise, in  the proportion 
set fo rth  opposite to  th e ir respective names in  
th is  agreement.”  Then follows a memorandum, 
from  which i t  appears th a t the captain was engaged 
on the 7th Dec. 1891, a t a rate o f wages which was 
based on a share o f the fishing pro fits o f 13s. 8d. 
per cent, and a share o f salvage o f 10 per cent. 
The mate engaged at the same tim e was to have 
1 per cent, o f the p ro fits and 7 per cent, o f salvage. 
The boatswain engaged on the 4th Nov. 1891 was to 
have 22s. a week and 3 per cent, o f salvage.

I t  was contended by M r. A spinall fo r the app li
cants th a t th is  agreement was not b inding upon 
them, and th a t they were entitled  to  have such an 
apportionm ent as the court m igh t deem ju s t under 
the circumstances w ithout regard to  the agree
ment. He relied upon sect. 182 o f the M erchant 
Shipping A c t 1854 and the fo llow ing cases : The 
Louisa (2W m. Rob. 22); The Enchantress (Lush. 93); 
The Pride of Canada (9 L . T. Rep. N. S. 546); B r. 
& L . 208; 1 Mar. Law Cas. O. S. 406); The Ganges 
(22 L . T. Rep. N . S. 72; 3 Mar. Law Cas. 0 . S.
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342; L . Rep. 2A . & E . 370); and The Rosario (35 L . T. 
Rep. N . S. 816; 2 P. D iv. 41; 3 Asp. M ar. Law Oas. 
334). M r. B u tle r Aspinall, fo r the shipowners, 
contended, on the other hand, th a t the agreement 
was b inding upon the parties on the ground firs t, 
tha t the 18th section o f the M erchant Shipping A ct 
Amendment A c t 1862 applied to th is case; and 
secondly, th a t the 182nd section o f the A ct o f 1854 
did not prevent the parties from  entering in to  an 
equitable agreement fo r the apportionm ent o f 
salvage, and th a t the agreement in  the present 
case was equitable. Sect. 182 of the A c t o f 1854 
provides (in ter alia) th a t “  every stipu la tion  by 
which any seaman consents to  abandon . . .
any rig h t which he may have or obtain in  the 
nature o f salvage shall be w holly inoperative.”  
The 18th section o f the 1862 A c t declares th a t the 
above-mentioned 182nd section is “  not to  apply 
to the case o f any stipu la tion made by the seamen 
belonging to  any ship which according to the 
terms o f the agreement is to  be employed on 
salvage service w ith  respect to  the rem uneration 
to  be paid to  them fo r salvage services to  be 
rendered by such ship to  any other ship or ships.”  
I  do not th in k  the po in t was referred to  in  argu
ment, bu t i t  is to  be noticed th a t these sections 
apply only to  seamen and not to  masters, fo r, by the 
in terpreta tion clause of the A c t o f 1854, the term  
seaman does not include master. They do not 
therefore appear to  affect the master in  the 
present case. As to  the po in t raised on the 18th 
section, I  am o f opinion th a t the Irrawaddy  was 
not a ship which, according to  the terms of the 
agreement, was to  be employed on salvage service 
w ith in  the meaning o f th a t section. She was in  
fact to  be employed, according to  the terms of the 
agreement, in  traw ling  in  the N orth  Sea, and the 
clause as to salvage was only inserted in  order to 
deal w ith  the case o f an apportionm ent o f any 
salvage which she m igh t have the good fortune 
to earn. The contentions on the p a rt o f the 
applicants give rise to  more d iffic u lty ; but, in  my 
opinion, the result o f the cases above referred to— 
and also the cases of The A friha  (5 P. D iv. 192; 
42 L . T. Rep. N . S. 403; 4 Asp. M ar. Law  Oas. 
266), and o f The Beulah (1 W m. Rob. 477 ; 2 Notes 
of Cases, 61)—is to  show th a t the 182nd section of 
he A ct o f 1854 does not prevent seamen from  

entering in to  an equitable agreement fo r the 
apportionm ent o f salvage, though i t  proh ib its 
stipulations by which they abandon th e ir righ ts 
to salvage, and th a t the court w ill uphold an agree
ment w ith  seamen fo r the apportionm ent of 
salvage i f  i t  is not inequitable. In  The Louisa 
(2 W m. Rob. 22) D r. Lushington readjusted the 
agreed apportionm ent apparently on the ground 
th a t i t  gave the owners more than the court ever 
a t th a t tim e decreed to  them, and i t  would seem 
as i f  he m ust have considered th a t the scale of 
apportionm ent agreed to  was inequitable. In  The 
Enchantress (Lush. 93) the same learned judge 
stated th a t he would decree an equitable appor
tionm ent unless barred by an equitable agreement 
or an equitable tender; and he said th a t “  local 
and customary agreements, i f  equitable, such as 
th a t where there is a lifeboat company those who 
stay shall be rewarded as those who go, the court 
w ill favourably consider.”  The Pride o f Canada 
(ubi sup.) was merely a case in  which the owners 
fa iled to  bring  the case w ith in  the 18th section of 
the A ct o f 1862; bu t D r. Lushington, according 
to  the report in  the M aritim e Law Oases, stated th a t

even before the A c t o f 1854 no seaman could enter 
in to  a stipu la tion of an inequitable nature. In  
The Ganges {ubi sup.) S ir Robert P h illim ore  held 
th a t an agreement in  th a t case to  pay certain 
wages and a fixed rate o f poundage on towage and 
salvage money earned by a tug  was not equitable, 
although the sum allowed to  the p la in tiff, a tempo
ra ry master, would be very inadequate remunera
tion  according to  the general principles upon 
which salvage is d istributed. In  The A frika  (ubi 
sup.) S ir Robert P h illim ore  adopts the language 
in  The Enchantress which I  have quoted above. He 
says: “  On th is  po in t I  th in k  i t  necessary to  refer 
to  the law la id  down in  The Enchantress, and 
I  take the law as la id  down in  th a t case to  be per
fec tly  clear. In  th a t case D r. Lushington said, ‘ I  
conceive a duty is hereby imposed upon me to 
decree, upon application made, what in  m y judg 
ment is an equitable apportionm ent o f salvage, 
unless I  am barred by one o f two circumstances, 
either an equitable agreement between the parties 
or an equitable tender.’ In  The Beulah (ubi sup.) 
D r. Lushington said th a t he would make an ex
ception to  any arrangement made w ith  seamen 
where there had been any extraordinary personal 
risk  and labour to  the seamen. I f ,  however, an 
equitable agreement had been entered in to , I  do 
not myself understand on what princip le such 
an exception should be allowed, unless perhaps i t  
m ight be considered in  exceptional cases th a t the 
services o f the men were beyond the scope of what 
was contemplated by the agreement a t the tim e i t  
was entered in to . The policy of the law is to  
protect seamen from  im provident arrangements, 
and to  encourage th e ir exertions to  save life  and 
property. A n agreement which secures these 
objects appears to  me to  be unobjectionable. 
They are secured in  the fishing trade in  the way I  
a.m about to  po in t out. I  should observe th a t no 
d istinction  is drawn in  the cases between masters 
and seamen, though, as I  have pointed out, sects. 
182 and 18 do not apply to  masters.

In  a ll these cases there was no special legis
la tion  affecting the parties besides the M er
chant Shipping A c ts ; b u t a t the tim e o f the 
argum ent in  th is  case the form  o f articles used 
fo r the Irrawaddy was produced, and i t  then 
appeared th a t i t  was in  the form  issued by the 
Board o f Trade in  pursuance o f the M erchant 
Shipping (F ishing Boats) A c t 1883 (46 & 47 V ie t, 
c. 41). Sect. 13 o f th a t A c t provides tha t, “ The 
skipper of every fishing boat shall enter in to  an agree
ment w ith  every seaman (not being a boy under such 
an agreement as is by th is  A c t required) whom he 
carries to  sea from  any po rt in  the U nited K in g 
dom as one o f his crew . . . and every such
agreement shall be so framed as to  adm it o f 
stipulations to  be adopted a t the w ill o f the skipper 
and seamen in  each case as to  advance and a llo t
ment o f wages, and may contain any other stipu
lations which are not contrary to  law.”  The 
Irrawaddy was a steam traw ler to  which th is  A c t 
applied, and her owners were compelled to  use 
th is  form  o f articles which had been sanctioned 
by the Board o f Trade. The articles were fo r 
traw ling  in  the N orth  Sea, and contained as pa rt 
o f the prin ted  form  the clause above mentioned as 
to  the apportionm ent o f salvage, and a column fo r 
the insertion o f the share o f salvage. For such a 
vessel engaged in  such a trade under such articles 
i t  seems very reasonable to  have a provision fo r 
apportioning salvage on a fa ir basis, tak ing  the
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tough w ith  the smooth. This form  must now he in  
use among a very large number o f vessels, and i f  a 
fa ir percentage o f the salvage is a llo tted to  each 
man on the articles the men have the advantage 
in  easy towage cases which are not infrequent, 
though th e ir duties may he more arduous in  
rendering more d ifficu lt services. I  am inform ed 
th a t the present agreement gives the owners about 
tw o-thirds and the master and crew one-third o f 
any salvage award. In  m y opinion the agreement 
as to  the apportionm ent o f the salvage contained 
in  these articles ought to  he supported on the 
ground th a t i t  is entered in to  in  the form  and 
manner which I  have described, and is equitable, 
and th a t the stipu la tion  as to  apportionm ent is 
not contrary to  law. Moreover, in  the present 
case I  do not th in k  th a t the applicants ran any 
greater risk  than any o f the rest o f the crew, 
though they were more unfortunate in  the 
accidents they met w ith. The court would hard ly 
in  such a case as th is, apart from  the agreement, 
give the owners o f a steamer rendering useful 
towage services upon salvage terms less than two- 
th irds  o f the sum awarded. A  fu rth e r po in t was 
raised by the owners, tha t, in  a rriv ing  a t the net 
sum to  be apportioned, they were en titled  to 
deduct certain sums set out in  the admissions fo r 
repairs, and as against the boatswain certain 
fu rth e r sums fo r loss o f profits, tim e, & c.; but, in  
my opinion, the owners are no t entitled to  make 
those deductions. The agreement is fo r a certain 
sum of the salvage, and in  my judgm ent th a t means 
the sum awarded, less, as is agreed, the unrecovered 
costs in  obtaining the award. The agreement is 
binding, and the owners in  a pa rticu la r case may 
have to  bear some disadvantages, ju s t as some 
members o f the crew do. I  therefore apportion the 
sum o f 10001. less unrecovered costs in  the propor
tions mentioned in  the articles o f agreement, and 
as neither party  has succeeded entire ly in  th e ir 
contentions I  leave each party  to  pay th e ir own 
costs.

Solicitors fo r the master, mate, and boatswain, 
o f the Irrawaddy, Stokes, Saunders, and Stokes.

S olicito r fo r the owners o f the Irrawaddy, 
F. W. H ill.

Thursday, July  28, 1892.
Before B arnes , J., assisted by T r in it y  

M asters.)
T h e  K ate  B. J ones, (a)

Salvage—Agents—Amount of award.
An agent may claim as a salvor, hut where the 

owners o f the salved property authorise him to 
engage or render assistance, and are liable to pay 
him some remuneration fo r  what he has done, 
even though his services prove unsuccessful:

The Court, in  awarding him salvage fo r  successful 
services, w ill take such fac t into account, and not 
award so large a sum as i t  would to a salvor 
who ran the risk o f getting nothing fo r  his 
expenditure should he prove unsuccessful.

T h is  was a salvage action ins titu ted  by the P ort 
Said and Suez Coal Company and certain o f the ir 
officials and servants to  recover salvage fo r ser
vices rendered to  the s.s. Kate B. Jones, her cargo 
and fre igh t, on the coast o f E gypt.

The Kate B. Jones, a steamship of 1983 tons,
(a) Reported by Butler Aspinall, Esq., Barrister-&t-Law.

laden w ith  a cargo o f wheat on a voyage from  
Bombay to Belfast, stranded, on the 5th A p ril 
1891, on the coast o f E gypt, seven miles E.S.E. of 
D am ietta L ig h t, tw enty-five m iles from  P o rt Said.

She had le ft P o rt Said the same day, where she 
had been supplied w ith  bunker coal by the p la in 
t i f f  company, whose business (inter a lia ) was to  
supply vessels w ith  coal upon production of a 
coaling order from  outside coal merchants, to 
whom the p la in tiff company paid a commission 
fo r sending them the order.

The manager o f the p la in tiff company, a M r. 
Royle, upon nearing th a t the Kate B. Jones was 
ashore, telegraphed to  her owners a t C ard iff 
asking fo r au tho rity  to  send assistance. To th is 
the owners re p lie d :

Render immediate assistance ; float vessel; wire de
tailed information respecting vessel’s position and local 
available means of getting vessel off.

Am ongst other telegrams was the fo llow ing 
from  the defendants to  the p la in tiff company:

Is ship afloat or not ? I f  possible, make all arrange
ments. No cure no pay.

The p la in tiff company, no t being able to get the 
necessary assistance to  get the vessel off, deter
m ined to  use th e ir own sta ff and p lant, and 
accordingly tugs and ligh te rs were sent to  her on 
the 7th A p ril. A ttem pts were then made to  get 
her off, bu t they proved unsuccessful. The p la in 
tiffs  then proceeded to  transship the cargo in to  
th e ir lighters, which was taken to  P o rt Said, and 
eventually, on the 10th, the ship was got off, when 
she proceeded under her own steam to  P o rt Said.

On the 12th A p ril the manager o f the p la in tiff 
company telegraphed to  the defendants as fo llow s: 

Want master sign agreement. Pay for salvage 5 per 
cent, value on ship, freight, and cargo. Please wire 
authority.

On the same day he wrote as fo llow s:
We confirm our telegram as to our very moderate 

demand for 5 per cent, on the value of ship, freight, 
and cargo. I t  ie thought here that we ought to have 
asked 10 instead of 5. There is no other firm here who 
could have saved the Kate B. Jones except the Canal 
Company, and they would not.

The defendants, in  reply, telegraphed :
We request settlement stand over until all parti

culars ascertained, meantime w ill give security for 
salvage.

The defendants, by th e ir defence, adm itted the 
facts alleged in  the statement o f claim , but 

leaded th a t “  the p la in tiffs  the P o rt Said and 
uez Canal Company before and a t the tim e of 

rendering the services alleged, were the agents a t 
P o rt Said fo r the defendants, the owners o f the 
Kate B. Jones, and fo r th a t steamship rendered 
the said services in  th e ir capacity as such agents ; 
and th a t the other p la in tiffs  are the servants, 
employes, and workmen of the p la in tiff company.”  
W ith  such defence they paid in to  court the sum 
o f 17232. 10s., which was 5 per cent, on the value 
o f the Kate B. Jones, her cargo and fre igh t.

The value o f the Kate B. Jones was 16,0001., her 
cargo 16,6992., and her fre ig h t 17712. 4s. 6<2., 
m aking a to ta l o f 34,4702. 4s. 6<2.

The salvors, in  rendering the services, incurred 
about 6002. expenditure, and alleged th a t they 
were liable to  expend 7002. more in  respect of 
repairs to c ra ft and other matters.

Pyke, Q.C. and F. Laing  fo r the p la in tiffs .
S ir Walter PhiUimore and Butler Aspinall, fo r 

the defendants, contra.
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B abn es , J .—This isacaseo f salvage services 
to a vessel ashore on the coast of g jv  • 
appears from  the evidence tha t the p la in tiffs  a t 
P ort Said had coaled th is  vessel sh°r t ly b«foie she 
stranded. T he ir course of business seems to have 
been to supply coals to  vessels w h o s e o T c t e r  
th e ir customers on production o f a w a ll g 
which the owners o f such vessels 7̂
making contracts w ith, in  th is cas , TJovle 
Mann, George, and Co., the name o • ’
the manager o f the p la in tiff company. 1 men 
tioned in  th a t contra ct to supply the coal H aving 
made th a t contract the owners obtained a coal ng 
order, and the p la in tiffs  supplied the 
Messrs. Mann, George, and Co. a T
it. The p la in tiffs  also pay the p ilo t dues canal 
dues, and other expenses, m aking the P ^ fit they 
obtain only upon the sale of the coal. J h e  p la in 
tiffs  are in  no sense general agents and w e n  
vessel has le ft the port they have 
do w ith  her. On th is occasion the Kate B  oones 
stranded on a sandy bottom  o n th ® ° °aSp ° lE| ^ t  
in  a position twenty-five miles g u
and seven miles E.S.E. o f D am ietta L ig h t, bhe 
went on a t fu ll speed, and was drawing some
th ing  like  19 feet forward and 20 feet a ft. bhe 
afterwards worked herself fa rth e r forward and 
remained fast. There was a great deal o f coiTe- 
spondence by telegraph between Hoyle and the 
shipowners, which in  substance comes to  th is 
tha t the 5 per cent, proposed by the p la in tiffs  was 
not accepted by the owners, and therefore a corre
spondence took place as to  the amount o f ba il to 
be given. The case throughout was treated by 
both parties as a salvage case, and the end of i t  is 
th a t i t  has come in to  court, and the defendants 
have paid in to  court 5 per cent, o f what was then 
ascertained to  be the value o f the ship, fre igh t,
and cargo. , ,, , ,,

The firs t po in t raised in  the case is, th a t the 
p la in tiffs  are to  be treated only as agents, i t  
is not rea lly contended th a t they are not to  be 
treated as salvors. I  th in k  the cases are too 
strong fo r M r. B u tle r A spinall to  m aintain th a t 
position, and I  do not th in k  he rea lly pressed it. 
B u t he does contend that, having regard to  the 
correspondence, th e ir rem uneration oug no 
be high, because they did not run  so much risk  as 
ordinary salvors, fo r the reason th a t they m igh 
entitled to some remuneration even i f  they had 
been unsuccessful. M y opinion a fte r reading the 
correspondence, is, th a t the defendants aie pro
bably rig h t in  th a t contention, and tha t, when an 
agent is employed in  th is way, as has been stated 
in  several cases, especially where he is requested 
to engage services which he w ill have to  pay to r 
whether successful or not. he would be en titled  to 
have what he has done considered, and to have 
some rem uneration even i f  the m atter turned out 
to be a fa ilure. There are a number o f cases 
dealing w ith  th is  subject, such as The K. V. ( t 
Spks. 63), The Undaunted (Lush 91), Tiie Car?o 
ex Honor (L. Rep. 1 A . & E . 87 ; 15 W . . R. 10), and 
The Melpomene (28 L . T. Rep. N. S. /6 ; L . Rep. 
4 A . & E. 129 ; 2 Asp. Mar. Law Cas. 122). th e  
award which I  am about to  make is based upon 
the princip le th a t probably the risk  of the entire 
loss of the p la in tiffs ’ expenditure i f  unsuccessful 
was one which they did no t incur. I  do not th in k  
i t  necessary to  be absolutely certain about th is, to r 
i t  seems to  me sufficient to  say th a t probably th a t 
is the correct view to  take. From  the cases which

have been cited, I  cannot do better than quote a 
passage from  The Cargo ex Honor (ubi sup.) which 
sums up the law. D r. Lushington says: The 
court on previous occasions has entertained sim ilar 
applications to  the present: (The Fm ounte , 2 
W m Rob. 255, and The Pumssima Concepcion,
3 W m. Rob. 181.) In  the case o f The Punssima 
Concepcion (ubi sup.) the court went very fu lly  
in to  the question, and I  th in k  i t  unnecessary to  
occupy tim e in  stating i t  w ith  more p a rtic u la rity ; 
hu t the resu lt o f i t  was th is , th a t the court would 
allow a claim  as agent and a claim  as salvor to 
he united and combined under particu la r circum 
stances. I f  the court had not done tha t, and had 
attempted to  draw the line in  a ll cases where 
agency was claimed, assistance would have been 
refused and i t  would have led to  mischievous con
sequences. I  shall not therefore refuse to  consider 
the m erits o f the case.”  I  th in k  th is  is a clear 
case in  which the court is bound to  consider the 
m erits, having regard to  the circumstances under 
which the salvage services were rendered, and ot 
course the nature of the services. Now what are 
they? S hortly stated, they are these: The 
p la in tiffs ’ tugs and ligh ters go to  the assistance 
of the vessel, no other assistance being available. 
They then attem pt, by means o f laying out an 
anchor and by tow ing, to  p u ll the ship off, but, 
as she was laden, these attem pts were unsuccessful 
There was a considerable ground swell. The 
wind was continually setting her towards the 
shore and the only th ing  to he done was to  dis
charge her. On the 8th 140 tons o f cargo were 
taken out and taken by the lighters to  T o rt Said. 
In  the evening fou r 135 tons hghtew  went to  
vessel w ith  100 labourers and on the 9th they got 
out 400 tons. They then tried  to  tow her off, but 
failed, a fte r which the tugs and ligh ters returned 
to P o rt Said. Meanwhile two steameis had 
declined to  render assistance. On the l ^  two 
lighters, 220 tons each, were taken to  the KateB . 
Jones, and also two native c ra ft engaged by M . 
Tweedie. One or two more attem pts were made, 
bu t they only succeeded in  moving her a 
On the 11th, when 1150 tons had been taken out, 
she floated. H er cargo was valued at h , « ,  
and nearly ha lf o f i t  was taken out o f hen Hence, 
i f  i t  had not been fo r th is  lightening, some 10001. 
or 8000?. w orth o f cargo would have had to be je tti
soned. The weather seems to  have been somewhat
severe. There was a strongE.N .E . wind. Paragraph
16 of the statement o f claim, 
alleges tha t “  the same n igh t (i.e., 
and sea considerably increased and heavy weather 
continued to  prevail fo r a number o f days. In  
rendering the services the salvors incurred large 
exnenses which roughly may be pu t a t about 
600?. They also allege th a t they w ill have to  pay 
another 700?., an estimate which perhaps r^m re s  
some d iscounting; but there is no doubtThat th e ir 
ligh ters sustained some damage. The company s 
business must also have suffered complete dm- 
organisation in  consequence o f the tugs and 
lighters being away. I t  is to  be remembered th a t 
the c ra ft and tugs were exposed to  considerable 
risk, which, according to the evidence could not 
w ith  any fa c ility  have been replaced. I t  is obvious 
th a t the services were o f an arduous and some
what dangerous character. Now, what was the 
position of the Kate B. Janes I t  is clearthatshe 
was in  great risk, w ithout assistance, o f becoming 
a to ta l loss. She was buried in  the sand, unable
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to  move herself about w ithout ge tting  rid  o f a ll 
th is cargo and w anting towage assistance. In  
th a t dangerous position her loss would have been 
almost certain. No other assistance was avail
able. Taking a ll these m atters in to  consideration, 
and bearing in  m ind the position o f the parties, I  
th in k  the sum o rig ina lly  suggested by M r. Roy le 
was quite inadequate. I  have to  determine what 
would be a rea lly ju s t remuneration. The conclu
sion I  have come to, assisted by the E lder Brethren, 
is that, though the award m ight have been ex
ceeded i f  no relationship had existed between the 
parties, a ju s t remuneration is 3500L

Solicitors fo r the p la in tiffs , Ingledew, Ince, and 
Colt.

Solicitors fo r the defendants, Thomas Cooper 
and Co.

Monday, Jan. 16, 1893.
(Before B arnes, J. and T r in it y  M asters.) 

T he  E denm o re . (a)
Salvage^—Agreement—Amount of award—Salvor’s 

expenses.
Where before rendering salvage services an agree

ment was entered into that the disabled steamer 
should be towed into port, i f  possible, by the 
salving steamer, and whatever services were ren
dered and loss of time should be settled between 
the respective owners, the Court, in  estimating the 
amount of award,

Held, that the agreement was to be taken into 
account as an element reducing the award, as it  
was open to the construction that the salvors were 
entitled to some remuneration even though their 
services were unsuccessful.

Where salvors proved that by reason of the services 
they had to pap an extra premium to their under
writers to waive a breach of warranty in  taking 
the salved ship into a port prohibited by their 
policy, the Court held that such payment was an 
element fo r  consideration in  assessing the award.

Th is  was a salvage action instituted by the 
owners, master, and crew of the s.s. Inchmarlo, 
against the owners of the s.s. Edenmore, her cargo 
and freight.

The Inchmarlo was a steel screw-steamship of 
2967 tons gross, and a t the tim e o f the said ser
vices was manned by a crew of th irty-one hands 
a ll to ld , laden w ith  cotton on a voyage from  
Savannah to  Liverpool. The Edenmore was a 
screw-steamship o f 2459 tons gross, manned by a 
crew o f twenty-seven hands a ll to ld , and laden w ith  
a cargo of cotton and oilcake from  Galveston to 
Liverpool. W hen fa llen in  w ith  by the Inchmarlo 
on the 4th Nov. 1892 she was in  the A tla n tic  
Ocean, having broken her ta il shaft close to the 
stem post.

Before the Inchmarlo made fast the fo llow ing 
agreement was entered in to  :

A t sea, Nov. 4, 1892.—About lat. 41 N., Ion 58 20 W. 
I t  is this day mutually agreed between W. T. Ashby, 
master b.b. Inchmarlo, and myself, C. A. Watson, that 
the s.s. Edenmore shall be towed into port, i f  possible, 
by the s.s. Inchmarlo, and whatever servioes are ren
dered and Joss of time shall be settled between my 
owners and the owners of the s.s. Inchmarlo.— C. A. 
W A 'I s o n , master s.s. Edenmore ; W. T h o s . A s h b y , 
master s.s. Inchmarlo, of Liverpool; witness, A. 
Richardson, engineer.

(a) Reported by Butler Aspinall, Esq., BarrIster-s.t-I.aw.

The services consisted in  tow ing the Edenmore, 
in  bad weather, in to  H a lifax, and lasted fo r five 
and a h a lf days, the distance traversed being about 
340 miles.

The p la in tiffs  a t the tr ia l gave evidence th a t by 
reason of the services the Inchmarlo lost a subse
quent profitable voyage, and was la id  up fo r some 
tim e a t a loss o f 60Z. a month. They also proved th a t 
they had been obliged by going to H a lifax  to  pay 
th e ir underwriters an additional prem ium of 
342Z. to  waive a breach of w arranty in  the policy 
against B ritish  N orth  Am erican ports.

The value o f the Edenmore was 20,000Z.; o f the 
cargo, 64,6361.; o f the fre igh t, 53641. The value 
o f the Inchmarlo was 35,0001.; o f the cargo,
95,0001.; and o f the fre igh t, 46601.

Aspinall, Q.C. and Butler Aspinall, fo r the 
p la in tiffs , contended (inter alia) th a t the payment 
o f extra prem ium ought to  be taken in to  account 
in  estim ating the amount o f the award.

S ir Walter Phillimore and Bateson, fo r the de
fendants, (inter alia) contended th a t by the terms 
o f the agreement the p la in tiffs  were entitled  to 
some remuneration, even though th e ir services 
should be unsuccessful, and th a t such fact ought 
to  dim inish the aw ard:

The Kate B. Jones, 69 L. T. Rep. N. S. 197; (1892)
P. 366 ; ante. p. 332 ;

The Benlarig, 60 L. T. Rep. N. S. 238; 14 P. Div. 3 
6 Asp. Mar. Law Cas. 360;

The Alfred, 50 L. T Rep. N. S. 511; 5 Asp. Mar. 
Law Cas. 214.

B arnes , J.—This is a case o f salvage services 
rendered by one large steamer to  another large 
steamer in  the A tlan tic . The services lasted five 
and a ha lf days and extended over a distance of 
about 340 miles. The principa l m atter to  con
sider in  th is  case is the risk  to  which the Eden
more, her cargo and fre igh t, were exposed. M y 
view, which is supported by th a t o f the T rin ity  
Masters, is th a t i t  was very serious. She had been 
broken down fo r seven days w ithout any offer of 
assistance, and her only chance of safety lay in  
fa llin g  in  w ith  a steamer large enough to  take 
her in to  port. W ithout th a t assistance she, her 
cargo and fre igh t, would probably have been 
to ta lly  lost. Another element is the risk  to  the 
Inchmarlo. The defendants contend th a t the 
agreement minim ises the risk  of loss to  the 
salvors in  case o f the services they rendered not 
proving useful. The agreement is in  these words : 
[The learned judge read it . ]  I  have carefully 
considered th a t agreement, and I  incline to  the 
view th a t i t  is possible th a t the proper construc
tion  to  pu t on i t  would en title  the salvors to  some 
remuneration, even i f  th e ir services were not 
successful. In  assessing the amount o f the 
award, I  have borne th a t m  m ind, though I  must 
say th a t in  a case like  the present, where the 
services have been successful, i t  is very d ifficu lt 
to  say what precise effect i t  ought to  have on the 
reduction o f the amount o f the award. B u t i t  
does not m inim ise the danger to  the salvors, 
because they run th e ir risk  whether they get paid 
fo r th e ir services, or whether they get remune
rated by salvage, and although no very special 
risk  has been proved to the salvors in  th is case, 
except perhaps a possible collision when the 
vessels were m aking fast, i t  m ust not be forgotten 
th a t these large vessels always run  some risk  in  
making fast, and, in  the performance o f these big 
salvage services, risk  sometimes o f collision and
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sometimes o f stra in ing while tow ing. There is 
no doubt in  th is  case th a t the weather was to r 
part o f the tim e extremely severe, although per
haps during the la tte r pa rt i t  moderated, there 
was also some d ifficu lty  in  getting in to  Hahtax. 
A  po in t is made by the defendants o f the ta c t tha t 
the tow-ropes never parted, bu t the tr in ity  
Masters te ll me th a t th a t shows great s k ill on 
the part of the salvors, having regard to  the size 
of these vessels and the weather the services 
were rendered in . The salvors re ly on having 
been pu t to  certain expenditure fo r po rt expenses, 
docking, repairs, and hawsers. They also say 
that, in  considering th e ir expenditure, I  must take 
in to  account a premium of 342?.. paid by them to 
the ir underwriters to  waive the breach of w arranty 
resulting from  the deviation caused by the salvage, 
there being a stipu la tion in  the policies pi’ohi b it
ing th e ir ships from  going to  certain ports of 
B ritish  N orth  America, including H a lifax, a t tha t 
season o f the year. Another element fo r con
sideration brought to  my notice was, th a t the 
vessel was chartered or agreed to  be engaged on 
terms which would have enabled her to  make a 
profitable voyage to  the cotton ports and back, 
whereas she was la id  up, her charter cancelled, 
and lost some 602. a month. These are no t items 
s tric tly  recoverable in  the form  of specifically 
g iving them to  the salvors. They form  elements 
fo r consideration. The d ifficu lty  is to  arrive a t a 
proper award on a due consideration o f a ll the 
elements which go to  make i t  up. The great 
point, to  my m ind, is the value 90,000?. of the 
salved property, and a fte r g iv ing  due weight to 
a ll the elements fo r consideration, I  th in k  the 
proper award is 5350?. Bearing in  m ind the 
expenditure to  which the owners have been put, 
I  apportion 4225?. to  them, 375?. to  the captain, 
and 750?. to  the crew.

Solicitors fo r the p la in tiff's, H ill, Dickinson, 
Dickinson, and H ill, Liverpool.

S olicitors fo r the defendants, Bateson, Wayr, 
and Bateson, Liverpool.

Tuesday, Jan. 31, 1893.
(Before B arnes, J.)

T h e  Soto, (a)
P r a c t i c e — Costs— Country solicitor—Attendance at 

the tria l.
The registrar, in  taxing the costs in  an Adm ira lty  

action between party and party, has a discretion 
in  allowing or disallowing the costs of the atten
dance o f the country solicitor at the tr ia l in  
London. The facts that the country solicitor 
has had the conduct of the case, and has taken 
the statements of the witnesses, are circumstances 
which may ju s tify  the allowance o f his atten
dance at the tria l.

T h is  was a summons by p la intiffs in  a collision 
action to review the taxation of the ir costs.

The collision occurred in  the B ris to l Channel 
on the 22nd A p ril 1892 between the plaintiffs^ 
steamship E arl of Chester and the defendants 
steamship the Soto.

The Soto was a Spanish ship. The E arl of 
Chester was a B ritis h  ship belonging to the po rt 
o f C ardiff, where her owners carried on business.

Co) Reported by Bdtlkr Abpinall, Esq., Barrister-at-L&w.

The p la in tiffs  instructed C ard iff solicitors to 
in s titu te  the action against the Soto. These 
solicitors had agents in London, bu t p ractica lly 
had the whole conduct o f the proceedings, and 
took the statements o f the witnesses. A t the 
tr ia l before Barnes, J. the managing clerk o f the 
p la in tiffs ’ solicitors attended. The p la in tiffs  
obtained judgm ent, and in  th e ir b ill o f costs as 
between party and party claimed (in ter alia) the 
costs o f the attendance in  London of the managing 
clerk o f the p la in tiffs ’ solicitors.

The assistant reg istrar disallowed such costs.
The p la in tiffs  thereupon took out the present 

summons in  objection to  such taxation. The 
summons was adjourned in to  court.

Holman, fo r the p la in tiffs , cited
Bell v. Aitkin. 18 L. T. Eep. N. S. 363; L. Eep. 3 

C. P. 320 ; 37 L. J. 168, C. P.
“ Nelson, fo r the defendants, contra, cited

Potter v Rankin, 19 L T. Eep. N. S. 383 ; E. Eep.

ReStonr, 50 L. T. Eep. N. S. 583 ; 26 Ch. Div. 189.
Cur. adv. vult.

Jan. 31.—B arnes , J.—In  th is case a summons 
had been taken out by the p la in tiffs ’ so licitors on 
behalf o f the p la in tiffs  to  review the taxation of 
the p la in tiffs ’ costs, and the summons came be
fore me in  the ordinary course in  chambers. As 
the m atter was one of importance, I  thought i t  
rig h t to adjourn i t  in to  court, where i t  came on 
the same day im m ediately afterwards, and was 
argued by counsel, though I  am a fra id  they had 
not so fu ll an opportunity of re ferring to  a ll the 
authorities as they would have had i f  i t  had been 
in  court in  the firs t instance. The items m rela
tion  to  which the taxation was questioned were 
these: “  On the 13th June, journey to London, 
attending a ll the witnesses, attending court on 
the 14th June when the case pa rt heard. In  court 
on the 15th when the case concluded, and the 
Soto held alone to  blame fo r collision. Paid ra il
way expenses, cab hire, and hotel expenses. In e  
su it was between the owners o f the E arl of Chester 
and the owners o f the Soto arising out o f a co lli
sion which occurred in  the B ris to l Ghannen be
tween the two vessels on the 7th A p ril 1892. Ih e  
E arl o f Chester, as I  am inform ed, belonged to 
C ardiff, where her owners carry on business, and 
the Soto was a Spanish vessel belonging to  the 
po rt o f Barcelona. The E arl of Chester sank 
a fte r the collision, and the Soto was so much 
damaged th a t she had to  be beached, and was 
afterwards, I  th in k , taken in to  C ardiff. The E arl 
of Chester had sailed from  C ardiff shortly before 
the collision laden w ith  a cargo of coals. The 
owners o f the Earl of Chester placed the conduct 
o f the proceedings on th e ir behalf in  the hands o f 
Downing and Handcock, solicitors, a t C ardiff, 
whose London agents are Downing, Holman, and 
Co, The owners o f the Soto were represented by 
Lo’wless and Co., solicitors, carrying on business 
in  the c ity  o f London. The hearing took place 
before me on the 14tli and 15th June last year, 
when I  held the Soto alone to blame. The man
aging clerk of Messrs. Downing and Handcock, o f 
C ardiff, who, as I  understand, had taken o r super
vised the tak ing  of the witnesses’ statements, and 
conducted the proceedings on th e ir behalf, attended 
the hearing before me in  London as solicitors fo r 
the p la in tiffs . I t  is in  respect o f his expenses and 
charges fo r so doing th a t the present question
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arises. The assistant registrar has disallowed the 
items, and the p la in tiffs  have objected to the dis
allowance on the ground th a t the p la in tiffs ’ 
vessel was owned in  C ardiff, and they were en
title d  to  he represented on the tr ia l by the C ardiff 
solicitors whom they employed, th e ir London 
agents not being in  a position to do justice to  the 
case on the hearing ; and, fu rther, on the 
ground tha t, as they subm it, the same p rin 
ciple should apply as in  assize cases, when 
the attendance of the so lic ito r conducting the 
case is invariably allowed. The assistant regis
tra r gives as his reason fo r disallow ing those 
costs th a t i t  has been the invariable practice up 
to  the present tim e not to  allow  them. He has 
therefore not exercised any discretion in  the 
m atter. I t  was contended by the p la in tiffs ’ 
counsel th a t the attendance of the country so li
c ito r was necessary in  the in terest o f the client, 
and th a t the reg istra r ought to  have exercised his 
discretion in  the taxation of these items. On the 
other hand, i t  was argued th a t i t  has been the rule 
o f practice not to  allow them.

As the point is o f general importance, I  have 
referred to  such authorities as there are, and 
have made inquiries as to  the practice in  the 
d ifferent divisions. The fo llow ing cases a ll bear 
upon the sub ject: Bell v. A itk in  (18 L . T. Rep.
N. S. 363; L . Rep. 3 C. P. 320); Potter v. 
Rankin (19 L . T. Rep. N. S. 383; L . Rep. 4 
C. P. 76); Re Snell (5 Oh. D iv. 815); Re Foster ; 
Fx parte Dickens (8 Oh. D iv. 598); Re Storer 
(50 L . T. Rep. N . S. 583; 26 Ch. D iv. 189); Ex 
parte Snow (W . N. 1879, p. 22). Bell v. A itk in  
(ubi sup.) was a case in  which the action was fo r 
the infringem ent of a patent. The cause of action 
arose a t Stockport. The tr ia l took place in 
London, and lasted several days, and a verdict 
was u ltim a te ly  found fo r the defendants. The 
defendants’ country attorney, who had been con
cerned in  getting up the case, attended a t the 
tr ia l, as well as the London attorney. On the 
taxation o f the defendants’ costs the master 
allowed the costs o f the attendance of the 
London attorney, bu t not o f the country 
attorney, considering him self bound by a general 
ru le no t to  allow  both, and not, therefore, a t a ll 
entering in to  circumstances o f the particu la r case. 
B o v ill, 0 .J. said, in  the course of his judgm ent:
« Cases may arise in  which i t  is necessary tha t the 
attorney who has had the conduct o f the case from  
its  commencement, and is acquainted w ith  a ll the 
facts, should be present a t the tr ia l, and I  th in k  
th a t the present was such a case. The master 
does not appear to  have exercised his discretion in  
the m atter, bu t to  have considered him self bound 
by an inflexib le ru le  th a t costs such as those in  
question shall be disallowed. I  th in k  th a t the 
ru le  is not inflexible, and th a t in  th is  case i t  is 
rig h t th a t the master should take the facts in to  
his consideration, and exercise his judgm ent upon 
them.”  Byles, J. gave judgm ent to  the same 
effect, and K eating and Montague Sm ith, JJ. 
concurred. That case was referred to  in  Potter v. 
Rankin (ubi sup.), where there was a rule moved 
fo r a review o f the taxation, and in  th a t case the 
court refused the rule, observing tha t the circum 
stances o f the case relied upon, viz. Bell v. A itk in  
(ubi sup.), were very peculiar. The court gave no 
fu rth e r judgm ent upon th is  particu la r point, and 
do not seem to  have dissented from  the princip le 
which is cited by the judges in  the course o f those

judgm ents to  which I  have referred. The result 
o f these cases appears to  me to  be th a t the allow
ance fo r the attendance o f the country so lic itor at 
the hearing in London is w ith in  the discretion 
of the taxing officer, and tha t, although as a 
general ru le no allowance w ill be made, yet such 
an allowance may be made in  exceptional 
cases, where i t  is necessary th a t the so lic itor 
who has had the conduct o f the case from  the 
commencement, and is acquainted w ith  a ll the 
facts, should be present a t the tr ia l. That is 
what I  understand to  be the practice in  the 
d ifferent divisions o f the court, though perhaps 
there is some difference in  the strictness w ith  
which the general ru le has been applied, and I  am 
inform ed th a t in  the A dm ira lty  R egistry i t  has 
in  some rare and very exceptional cases been 
relaxed. The practice o f disallow ing the costs of 
the country so lic ito r in  an A dm ira lty  su it probably 
originated under circumstances very d ifferent 
from  those existingat the present day. In  form er 
days the proctors and advocates alone had the 
privilege o f practising in  the H igh C ourt of 
A dm ira lty . This exclusive rig h t was abolished in  
1859 by 22 & 23 Y ic t. c. 6 ; and in  1861, by sect. 30 
of 24 Y ic t. c. 10, certain restrictions against 
proctors acting as agents fo r solicitors were done 
away w ith ; bu t there seems lit tle  doubt, from  a 
perusal o f the A dm ira lty  C ourt Rules of 1859 and 
1871, th a t the mode of conducting the cases con
tinued very much the same as before. The 
London proctor appears to  have been treated as 
having the real conduct o f the case, though his 
instructions came from  an out-port so licitor, and 
the fees allowed and form s of b ills  of costs found 
in  W illiam s & Bruce, 1st edit., Appendix, pp. 
lxx. to  lxxxv iii. and ccvi. to ccxxiv. are in  accor
dance w ith  th is view. Amongst these forms is given 
a t p. ccx. a lis t of out-port charges, and to th is  a 
note is appended as follows : “  The out-port charges 
are the charges o f the country so lic itor. They are 
frequently small in  amount, because i t  often hap
pens th a t nearly a ll the m atters in  respect o f which 
costs are allowed as costs in  the cause are trans
acted in  London by the London agent. The out- 
po rt charges are usually made out in  a separate 
b ill annexed to  the b ill o f costs. In  taxing the 
out-port charges, the charges fo r a ll m atters done 
in  the country, in  respect o f which i f  done in  
London specific charges m ight be made, are 
allowed in  the usual way, but in  addition to these 
charges a sum is o rd ina rily  allowed under the 
head of agency. This is intended to  remunerate 
the country so lic ito r generally fo r necessary work 
and labour in  respect o f m atters fo r which specific 
charges cannot be made. The sum allowed of 
course varies greatly according to  circumstances.”  
I t  seems fa irly  clear th a t a ll the work was 
treated as conducted in  the London R egistry, 
though there would be certain m atters which were 
dealt w ith  by the country agent, fo r an agency 
charge was allowed.

In  the present day since the establishm ent of 
the country registries many cases are conducted 
entire ly in  the local reg istry u n til the hearing, 
and in  any such case when the hearing, as is 
usual in  the A dm ira lty  D ivision, takes place in  
London, the country solicitors on either side 
have the whole management of the case. In  
1870 a reg istry was established in  Liverpool, and 
I  am inform ed by the Liverpool d is tric t reg istra r 
th a t in  cases conducted in  th a t reg istry i t  has
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been the practice since its  foundation to  allow  the 
costs o f the attendance o f the Liverpool solicitors 
a t the hearing in  London, where witnesses are 
examined, and depositions have been taken by 
them. B y th a t I  understand where they have 
themselves taken the real conduct of the pro
ceedings, and have had the responsib ility of taking 
the statements of the witnesses. In  cases where the 
solicitors fo r both parties practise in  Lon don, no 
question arises; bu t where one side is represented 
in  London and the other a t an out-port, or one is 
represented a t one out-port and the other at 
another, and the case is conducted in  London, the 
question w ill ainse. In  th is respect an A dm ira lty  
action does not d iffe r from  some other actions 
trie d  in  London. There, are however, certain 
peculiarities about an A dm ira lty  case which are 
not applicable to most other actions. The hear
ing o f an A dm ira lty  case usually takes place 
w ith in  a very short tim e o f the occurrence, owing 
to the rapid despatch necessary in  a court where 
the witnesses are seafaring men. The statements 
o f the witnesses o f a vessel represented a t an out- 
po rt are taken by the so lic ito r w ith  great accu
racy ; the witnesses usually arrive in  London on 
the n igh t before the hearing under the arrange
ments which i t  is necessary to  make fo r th is  class 
of witnesses, and the town agent in  such a case 
may have no opportun ity o f exam ining them. In  
the conduct in  court o f a d ifficu lt co llision case 
i t  is, according to  m y experience a t the bar, most 
im portant th a t the so lic ito r who is responsible fo r 
the case and the preparation o f the evidence 
should be present, and th a t counsel should have 
his assistance. The presence o f the so lic ito r 
having the conduct of the case, who has seen the 
witnesses, is necessary in  many instances fo r th e ir 
proper exam ination in  th is class o f case, and 
sometimes as a check even over witnesses of his 
own side, or over the independent witnesses o f the 
other side who have given him  statements, and 
he is often obliged, a t a moment’s notice, to  go 
in to  the witness-box to  deal w ith  statements made 
by these witnesses. There are, therefore, in  the 
A dm ira lty  C ourt cases in  which, owing to  the 
exigencies o f modem business and to  the condi
tions under which the cases are fought, the pre
sence o f the country so lic ito r may be necessary 
fo r the proper conduct o f the c lien t’s case; and, 
where such is the case, I  am o f opinion th a t the 
costs o f his attendance at the hearing should be 
allowed. I f  th is p rincip le  is cautiously and pro
perly applied no improper charge is thrown on 
the losing side; whereas, i f  i t  is not applied, and 
the general ru le  is adhered to  in  a ll cases, a 
successful su ito r may have to  bear the cost o f the 
attendance o f his own solicitor, though th a t so li
c ito r’s presence was necessary to  the successful 
prosecution o f his suit. In  the present case the 
attendance o f the managing clerk o f the p la in 
tiffs ’ C ard iff solicitors appears to  me to  have been 
necessary, and I  refer the case back to  the 
reg istra r to  review his taxation, and in  doing so 
he w ill have to  reconsider the allowance fo r the 
attendance of the London agent, because, i f  the 
country so lic ito r is allowed fo r, only such assist
ance as is necessary fo r him  a t the hearing can be 
allowed.

Solicitors fo r p la in tiffs , Downing, Holman, and 
Co., fo r Downing and Handcock, C ardiff.

S olicitors fo r defendants, Lowless and Co.
Voh. VT1., N . S.

Tuesday, Feb. 14, 1893.
(Before B abnes , J.)

T he  A lps, (a)
Marine insurance— Loss o f fre igh t—Perils of the 

seas— Causa proxima—Repairs—Charter-party. 
By a charter-party entered into between the p la in 

tiffs and certain charterers fo r  the hire o f the 
pla intiffs ’ vessel at so much per month i t  was 
provided that, in  the event of loss o f time from  
want of repairs, &c., preventing the working of 
the vessel fo r  more than twenty-four working 
hours, the payment of the hire should cease from  
the hour when detention began u n til the vessel 
was again efficient.

The p la in tiffs insured the chartered fre igh t by a 
policy effected w ith the defendants which con
tained the usual clause specifying perils of the 
seas, fire, &c.

The vessel was damaged by fire, and there was loss 
of hire, under the clause in  the charter-party, 
during the time she was being repaired.

Held, that the clause was pu t into operation through 
the immediate action of the perils insured against, 
and that therefore the plaintiffs were entitled to 
recover under the policy.

T h is  was the hearing o f a question o f law, under 
Order X X X IY ., r. 2, in  an action upon a policy of 
insurance upon chartered fre ig h t o f the steam
ship Alps.

The Mersey Steamship Company L im ited  were 
the p la in tiffs , and the defendants were the Thames 
and Mersey M arine Insurance Company L im ited.

The agreed facts were as fo llo w s : The p la in 
tiffs , who were the owners o f the steamship Alps, 
by a charter-party, dated the 12th A p ril 1890, 
entered in to  by the p la in tiffs ’ agents a t New York, 
Messrs. P irn, Porwood, and Co., and George 
C hrista ll, o f the T rin idad Steamship Company, 
New Y ork, charterer, agreed to le t th e ir vessel 
and the charterer agreed to  h ire her a t the rate of 
4251. per calendar m onth, and a t and a fte r the 
same rate fo r any pa rt o f a month, payment to  
be made in  cash a t New Y ork m onthly in  advance 
a t current rates o f exchange. The charter-party 
contained a clause to  the effect tha t, in  the event 
of loss o f tim e from  collision, stranding, want o f 
repairs, breakdown o f machinery, o r any cause 
appertaining to  the duties o f the owner preventing 
the w orking o f the vessel fo r more than tw enty- 
fou r w orking hours, the payment o f the hire 
should cease from  the hour when detention began 
u n til the ship should be again in  an efficient state 
to  resume her service.

B y a policy of insurance effected w ith  the 
defendants the p la in tiffs  insured fo r twelve months 
from  the 9th June 1891 to the 8th June 1892, 
1000?. chartered fre igh t, including a ll liberties as 
per b ill o f lad ing in  th e ir ship or vessel the Alps.

On the 18th Aug. 1891, a t about 3.30 a.m., the 
vessel, w hile ly in g  a t the U nion Stores, B rooklyn, 
taking  in  cargo, was discovered to  be on fire. 
The fire  was extinguished by pouring water on it, 
but the fore-peak was found to  be completely 
bu rn t out. The upper deck was also badly burnt, 
as w ell as the sails and stores belonging to  the 
vessel, including tow ing hawser, and the skin o f 
the vessel was in ju red  by the heat. The vessel was 
repaired and the repairs occupied th irteen days, 
and the hire o f the vessel fo r these days was * 2

(o) Beported by BASIL Oedmp, Esq., Barrister-at-Law.
2 X
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repaid to  tlie  charterers. The loss o f fre ig h t to 
the shipowners was thus 179Z. 5s. 6d. Insurances 
to  the extent of 25001. had been effected, and by 
an average statement a claim  fo r 35Z. 3s. Id . was 
adjusted fo r loss of h ire  against the defendant 
company’s policy on chartered fre igh t.

The proceedings in  the action were commenced 
eleven days previously to  the tr ia l, the p la in tiffs  
having issued th e ir w rit on the 2nd Feb. 1893. 
A n application was made on the 9th Feb. to 
Barnes, J., in  chambers, to  dispose of the m atter 
in  dispute under Order X X X IV ., r. 2, which is as 
fo llow s:

I f  i t  appear to the court or a judge that there is in 
any cause or matter a question of law which i t  would 
be convenient to have decided before any evidanoe is 
given or any question or issue of faot is tried, or 
before any referenee is made to a referee or an arbi
trator, thecourt or judge may make an order accordingly, 
and may direct such question of law to be raised for the 
opinion of the court either by special oase or in such 
other manner as the court or judge may deem 
expedient, and all such further proceedings as the 
decision of such questions of law may render unnecessary 
may thereupon be stayed.

The learned judge accordingly made an order 
to  the effect th a t the question o f law, whether 
upon the facts stated in  an average statement and 
certain documents therein referred to  the p la in tiffs  
were entitled  to  recover any and what sum, be 
trie d  w ithout a special case.

Bickford and Maurice S il l,  fo r the p la in tiffs , 
relied on the dictum  o f Lo rd  W atson in  The 
Inman Steamship Company v. Bischoff (47 
L . T. Rep. N. S. 581; 5 Asp. M ar. Law Cas. 6 ;
7 App. Cas. 670). The loss resulted from  a 
p e ril insured against under the policy, and the 
charter-party provided th a t payment of the hire 
should cease during such tim e as the vessel was 
disabled.

Joseph Walton, Q.C. fo r the defendants.—I t  is 
subm itted th a t in  th is  case the fire  was not the 
causa proxima o f the loss. I f  i t  had no t been fo r 
the provision in  the charter the h ire  would have 
run on during the tim e the repairs were being 
effected, and the loss o f h ire  was therefore caused 
not by any p e ril insured against, bu t by the 
nature o f the contract :

The Inman Steamship Company v. Bischoff, 44 L. T,
Rep. N. S. 763 ; 4 asp. Mar. Law Cas. 419 ; 6Q. B.
Div. 648.

In  th a t case Bram well, L .J ., in  g iving the 
judgm ent o f the court, sa id : “  The question s till 
arises, was the loss o f the fre ig h t a loss by 
perils o f the seas P We are o f opinion i t  was not. 
We are o f opinion tha t, bu t fo r the particu la r 
clauses in  th is charter-party, fre ig h t would have 
continued to  be earned, notw ithstanding perils 
o f the seas , . . . B u t fo r the clause in
question, therefore, the tim e in  the charter -party 
would have run  during the tim e of those re- 
pairs . . . The perils o f the seas, therefore,
have not caused the loss o f fre igh t. They are 
causa sine qua non, bu t no t causa causans, no t the 
proxim ate cause o f the loss. Suppose there had 
been a clause th a t the ship m igh t be pu t out o f 
pay i f  she stranded, and she had stranded, not 
been in ju red, bu t pu t out o f pay. That would 
have been a loss in  one sense by the perils of 
the seas, no less than th is, b u t clearly not covered 
by the policy.”  Lo rd  F itzgerald said in  the same 
case in  the House o f Lords (47 L . T. Rep. N . S.

581; 5 Asp. M ar. Law Cas. 6 ; 7 App. Cas. 670): 
“  I f ,  however, there was a loss o f fre igh t, i t  would 
rem ain to  be considered whether p e ril of the 
sea was the immediate cause of the loss. The 
maxim, In  jure  non remota causa sed proxima 
spectatur applies specially to  marine insurances; so 
tha t, in  order to  en title  the claimants to  recover 
here, the loss m ust be a direct, and not a remote, 
consequence o f the p e ril o f the sea. The touching 
on the Roman Rock was a p e ril o f the sea, and, 
probably, bu t fo r tha t, the ship would have 
completed her undertaking, and earned her two 
months’ fre ig h t; bu t i t  does not fo llow  that_ the 
touching on the rock, and consequent in ju ry , 
were the causa causans. The fre ig h t was not 
necessarily and d irectly lost by th a t calam ity and 
the consequent necessity fo r repairs. The p la in tiffs  
were deprived of the rig h t to  th e ir fre igh t, i f  
they were so deprived, by the action of the 
commissioners, or th e ir officers, under the special 
provisions o f the charter-party. The loss was 
no t by the perils o f the sea, bu t was occasioned 
by the contract. I  concur in  the opinion of 
Bram well, L .J ., in  th is  case, th a t the loss was not 
the necessary and proxim ate effect of the p e ril of 
the sea, and th a t the p la in tiffs  have fa iled  to 
establish the immediate re la tion o f the one to  the 
other.”  He also cited

Pinie v. Fleming, 63 L. T. Rep. N. S. 413 ; 25 Q. B.
Div. 396; „  . .

Mercant.ile Steamship Company v. Tyser, 5 Asp.
Mar. Law Gas. 6 (a) ; L. Rep. 7 Q. B. Div. 73 ; 

Jackson v Union Marine Insurance Company, 31 
L  T Rep. N. S. 789 ; 2 Asp. Mar. Law Cas. 435 ; 
l ! Rep. 10 C. P. 125.

B a r n e s , J. (having drawn attention to  the 
speedy way in  which the case had been brought 
to tr ia l, owing to  the parties having availed them
selves of the fa c ilitie s  which existed, bu t which 
were no t o rd ina rily  used, and having dealt w ith  
the documents upon which the po in t o f law 
arose, continued):—The question arises, whether or 
not the loss was caused by the perils insured 
against, or one o f them, or, as counsel fo r the 
defendants contends, is to be treated as a loss not 
due to the perils insured against proxim ately, but 
to  the effect o f the clause in  the charter. The 
case which both parties agree is decisive of 
th is, according to  the way i t  is looked at, is th a t 
o f the Inman Steamship Company v. Bischoff (ubi 
sup.). The p la in tiffs  there sought to recover, under 
a policy upon “  fre ig h t outstanding,”  fo r loss of 
h ire  which had been caused by the Commissioners 
o f the A dm ira lty  p u ttin g  the ship o ff pay, under 
a special clause in  the charter-party, which had 
been effected fo r the vessel. I t  is unnecessary to 
critic ise  the case w ith  any great accuracy, so fa r 
as its  own term s are concerned, because i t  is 
obvious th a t Lord  Bram well, in  dealing w ith  the 
case, said th a t the commissioners, acting under 
the clause, pu t the ship out o f pay, and then he 
proceeds to  say th a t no doubt in  th a t case the 
loss o f h ire was not to  b^ treated as having been 
a loss due to  the perils o f the sea; because, he 
considered in  th a t pa rticu la r case, i t  was not 
proxim ately so caused. In  the House o f Lords, 
Lord  Selbome says: “  The resu lt is, th a t in  my 
opinion a rig h t to  the fre ig h t in  question must 
be deemed to  have accrued under the terms o f the 
charter-party, bu t to  have been subsequently in  
Ju ly  1879 defeated, under the power o f abatement 
by way o f m ulct, reserved by the contract, to  the
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Board o f A dm ira lty . I t  has no t been w ithout 
doubt, or, I  m ust add, w ithout reluctance, th a t I  
have come to  the conclusion th a t th is  is not a loss 
so d irectly, proxim ately, and im m ediately result- 
ing from  the perils o f the seas insured against 
as to  make i t  payable under the terms o f the 
policy by the insurers.”  Then he goes on to  say:
“  The general p rincip le  o f causa proximo, non 
remota, spectator, is in te llig ib le  enough, and easy 
of application in  many cases; bu t th a t there are 
cases in  which a too lite ra l application o f i t  would 
work in justice, and would not rea lly  be justined 
by the princip le  itse lf, is apparent, and th a t 
is apparent from  certain observations to  which 
he refers. Then he proceeds a lit t le  la te r o n :
“  I f  in  the present case, the other terms of 
the charter-party being the same, a power had 
been reserved to  the charterers, o r th e ir agents, to 
determine the contract, and th e ir lia b ility  to 
fu rthe r fre igh t, on the occurrence o f any such 
damage to  the ship, by perils o f the sea, as m ight 
render her inefficient fo r the service which she 
had undertaken, and i f  such power had been 
exercised before any fu rth e r fre ig h t was earned,
I  should have been o f opinion th a t th is  was a loss 
of fre ig h t by perils o f the sea, fo r which the in 
surers were liable. N or would it, in  m y opinion, 
have made any difference, although provision 
m ight have been made by the contract fo r the 
continuance o f the troops and stores in  the ''h ip , 
a fte r the exercise o f the power to  determine the 
contract, u n til such tim e as they could be con
veniently landed, or transferred to  other vessels. 
B u t between such a case, and th a t o f a subsequent 
m ulct under a special power, such as th a t contained 
in  th is charter-party, a fte r fre ig h t had been 
earned, which (unless the power o f m ulct were 
exercised) would be payable under the contract, 
there seems to  me to  be an im portant difference. 
The princip le o f such cases as Hadkinson v. Robin
son (3 B. & P .388); Taylor v. Dunbar (L . Rep. 
4 0 . P. 211); and McSwiney v. Royal Exchange 
Assurance Corporation (14 Q. B . 634) seems to 
be here applicable, and obliges me to  conclude 
th a t the risk  o f loss by the exercise, under such 
circumstances, o f such a special power is d ifferent 
from  the risk  o f loss by perils o f the seas, and 
ought to  have been insured against, in  some more 
special manner, i f  i t  was the in ten tion  o f the 
parties th a t i t  should be covered by the policy. I  
do not dissemble th a t there appears to  me to  be 
something o f refinem ent in  the d istinction, which 
the ru le  la id  down by the authorities, as applied 
to  the pa rticu la r facts o f th is  case, obliges me to  
make; but, though refined, i t  seems to  be a real 
d istinction, and to  ju s tify  the judgm ent o f the 
court below.”  Then Lo rd  B lackburn says, in  
Inm an Steamship Company v. Bischoff, a fte r 
commenting upon the way in  which the charter- 
party m ust be looked a t: “ B u t as soon as i t  is 
ascertained th a t the policy attached on the hire 
under a particu la r charter-party, the charter- 
party m ust be read in  order to  see how the subject- 
m atter was affected by the m isfortune which 
happened. Under one charter-party a tem porary 
disablement o f the ship m ight occasion a loss fo r 
which the underwriters on ship would be re
sponsible, bu t which would no t have any effect a t 
a ll on the assured’s rig h t to  recover the h ire  o f 
the vessel w h ils t she was disabled. Under another, 
such a tem porary disablement m ight deprive the 
shipowner o f a ll claim  fo r h ire during the tim e

she was disabled. In  the firs t o f these cases 
there could be no claim  against the underw riters 
on fre igh t, fo r there was no loss o f fre igh t. In  
the second I  do no t see how i t  could properly be 
denied th a t there was such a loss.”  And then he 
comments upon the doctrine o f causa proxima, 
non causa remota, spectator, and says: “ I  m ust 
own tha t, I  have always sympathised w ith  Lord  
Colonsav in  Rankin  v. Potter (29 L . T. Rep. N . S. 
142; L . Rep. 6 H . o f L . 160), where he says, ‘ some
th ing  is said about proxim ate, and remote cause, 
and these are m atters which are very apt to  lead 
us in to  philosophical mazes,’ which I  th in k  he 
did no t use as a term  of eulogy. I  th in k , as he 
did, th a t when we get a clear view o f the facts 
i t  is best to  keep clear o f such philosophical 
mazes. And, as I  th in k , the question here is 
not what was the proxim ate cause o f a loss 
o f fre igh t, bu t whether there was any loss o f 
fre ig h t.”

hi ow, I  do not say th a t the counsel fo r the defen
dants has led me o ff in to  a philosophical maze, bu t 
he has, w ith  great ingenuity, endeavoured to  po in t 
out how, under certain circumstances, a claim  can 
be made under th is  policy fo r a p a rtia l loss, so tha t, 
as he contended, fu ll effect m ight be given to  the 
policy w ithout allow ing such a claim  as th a t in  
question. B u t th a t does no t seem sufficient to 
conclude th is  particu la r case. Lord  W atson 
says (Inman Steamship Company v. Bischoff), 
pu tting  i t  sh o rtly : “ I f  I  am rig h t in  my 
construction o f the charter-party, the case turns 
upon a very narrow point. The inefficiency o f 
the vessel was adm ittedly due to  perils o f the sea, 
which were w ith in  the risks insured by the po licy; 
and i f  i t  had been expressly stipulated in  the 
charter-party th a t fre ig h t should cease to  be 
payable a» long as the ship was incapable from  
tha t cause of efficiently perform ing her contract, 
I  do not doubt th a t the insurers would have been 
liable. That would have been a p la in  case o f 
cesser or loss o f fre ig h t by the perils insured 
against. B u t th a t is not the present case.”  I  
apply th a t language to  th is  case. The inefficiency 
of th is  vessel was adm ittedly due to  the fire, one 
o f the perils insured against. I t  has been ex
pressly stipulated in  the charter-party tha t, in  the 
event o f loss o f tim e from  want o f repairs, the 
h ire did cease to  be payable so long as the vessel 
was incapable from  th a t cause o f efficiently per
form ing her service. I t  is a case of cesser, o r loss 
o f fre igh t, through a p e ril insured against. The 
counsel fo r the defendants urged th a t many other 
causes m igh t produce want o f repairs. Tes, bu t 
only certain perils are insured against, one o f 
which is fire, and i t  seems to  me tha t, having 
regard to  the judgm ents I  have referred to, and the 
principles they seem to  indicate, and also to  the 
case o f Jackson v. Union Marine Insu/rance Com
pany (ubi sup.), the true view to  take of an insur
ance such as th is , applied to  a very ord inary form  
of charter-party, containing a very ordinary and 
usual clause, is th a t i t  casts upon the underw riters 
the risk  o f loss o f fre ig h t when th a t clause is pu t 
in to  operation through the immediate action o f 
the perils insured against. I  therefore th in k  th a t 
the p la in tiffs  are en titled  to  succeed, and my 
judgm ent w ill be fo r them fo r the sum of 
35i. 3s. Id . I  do not suppose interest is asked 
fo r ; bu t th is  being a test case, I  ce rtify  th a t i t  is 
a proper one to  have been trie d  in  the H igh  
Court.
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S olicitors fo r tlie  p la in tiffs , Field, Roscoe, and 
Co., fo r Bateson, Warr, and Bateson, Liverpool.

S olicitors fo r the defendants, Waltons, Johnson, 
Bubb, and Whatton.

March 13 and 14,1893.
(Before B arnes, J., assisted by T r in it y  

M asters.)
T h e  L iver po o l , (a)

Salvage— Towage contract— Banger to tow—Super
vening circumstance.

Where the owners of a tug contracted to tow a 
vesselfrom sea and dock her, and while manoeuv
ring  to enter the dock the vessel grounded, and 
was towed off by the tug, the Court refused to 
award salvage on the ground that the vessel was 
never in  any immediate danger, and that the tug 
had not run any risk or performed any service 
beyond what was contemplated by the parties 
when they entered into the towage contract.

T h is , was a salvage action brought by the owners, 
master, and crew of the steam-tug Stormcock, 
against the ship Liverpool, fo r services rendered 
in  the river Mersey.

The facts, so fa r as m ateria l, were as follows : 
On the 23rd Jan. 1893 the steam -tug Stormcock, 
which is a tw in-screw o f 419 tons gross and 59 
tons net register, having engines of 300 horse
power nom inal and 1500 actual, w ith  a crew of 
twelve hands, was engaged in  tow ing the ship 
Liverpool in  the rive r Mersey from  sea. Another 
tug, toe Agnes Seed, was fast to  the po rt quarter 
o f the Liverpool. They arrived opposite the 
entrance to  the Herculaneum Dock about 3 p.m., 
and the Stormcock, by the p ilo t’s orders, towed 
the Liverpool round towards the eastward and 
northward, edging her in  towards toe dock wall, 
and continued tow ing her round u n til she headed 
north. She then ceased tow ing. The tide  was 
flood, i t  being h igh water a t 3.49 p.m., and toe effect 
o f th is  and a fresh breeze from  the west carried 
the Liverpool past the dock entrance. The 
Stormcock then pulled he r head towards the north 
west, bu t her stem  d rifted  towards the dock wall. 
The Agnes.Seed endeavoured to  check the d riftin g  
by reversing, bu t her tow  rope parted, and the 
stem  of the Liverpool eventually grounded upon 
the rock which Ues upon the foreshore o f the 
rive r about one hundred feet from  the dock w all 
and nearly opposite the entrance to  the H arring ton  
Dock. C ontinuing to  tow  westward the Storm
cock gradually brought the Liverpool's head round 
to  the S.S.W., when, w ith  a s tra igh t p u ll, she 
succeeded in  getting her off. The Liverpool, i t  
was contended, was in  a position of great peril, as 
the w ind and tide  were forcing her in , and i f  she 
had no t been towed o ff she would have struck on 
the rock. B y reason o f the towage the fifteen- 
inch M anilla  hawser belonging to  the Stormcock 
was rendered useless.

I t  was alleged on behalf of the defendants th a t 
toe Liverpool, which is a four-masted steel ship 
o f 3330 tons register, w ith  a crew of thirty-seven 
hands, bound from  San Francisco to Liverpool 
w ith  a general cargo, engaged the Stormcock to 
tow her from  sea to  Liverpool, and there dock 
her, fo r the sum o f 551. I t  was contended th a t 
the stern o f the Liverpool only scraped on some

soft red sandstone in  the rive r bed, and was 
towed round by the tug  w ithout d ifficu lty . I t  
was denied th a t the tug  performed anything in  
the nature o f salvage services, or outside the 
terms o f the agreement.

The value of the Stormcock was 15,000Z.
The value of the Liverpool was 2 o,0001.; of 

her cargo, 29,0001.; and fre ig h t 55501: to ta l, 
59,5501.

Aspinall, Q.C. and W. F. Taylor fo r the p la in 
tiffs .—I f  anything happens which puts a different 
character on the towage, then the tug  is entitled 
to  salvage rew ard:

The Saratoga, Lush. 318 ;
The J. 0. Potter, 23 L. T. Hep. N. S. 603; 3 Mar. 

Law Cas. 506; L. Eep. 3 A. & E. 292.
Even i f  there is no risk  to  the tug  she would s till 
be en titled  to  salvage. D r. Lushington says, in  
The Pericles (B r. & Lush. 81): “  R isk to  the salvor 
is no t a necessary element o f salvage, though i t  
does, as we a ll know, enhance the m erit of the 
service, and earn a higher reward.”  [B arnes , J. 
—Is  no t a ship th a t has a tug  in  a sense always 
in  danger P]

The Annapolis, Lush. 355.
There m ust be danger a t the moment the service 
is rendered:

The Minnehaha, 4 L. T. Eep. N. S. 811; 1 Mar.
Law Cas. I l l ; Lush. 355.

[B arnes , J. referred to The Lady Egidia, Lush. 
513.] The grounding o f the Liverpool was a 
supervening circumstance which the parties to 
the contract had no t contemplated. Under the 
circumstances, although the tug  was not en titled  to  
abandon her contract, she was not debarred from  
claim ing salvage. O pinion o f Lord  Hannen in 

The Five Steel Barges, 63 L. T. Eep. N. S. 499;
6 Asp. Mar. Law Cas. 580; 15 P. Div. 142.

Joseph Walton, Q.C. and Maurice H i l l  fo r the 
defendants.—I t  is subm itted th a t th is  was merely 
the performance o f an ordinary towage contract. 
The danger per se is im m ateria l unless the effect o f 
i t  is to  make the tug  perform  a service not w ith in  
the towage contract. There could be no salvage 
where the vessel, w ith  the tug  perform ing an 
ordinary towage service, was not in  a position of 
danger. The Liverpool was entitled  to  the services 
of the Stormcock, and w ith  those services she 
was enabled to haul round. She got nothing 
more than she was entitled  to  under the contract:

The Lady Egidia (ubi sup. ) ;
The Annapolis (ubi sup.).

Aspinall, Q.C. in  reply.
B arnes , J. (having dealt w ith  the facts, con

tinued) :—I t  is in  respect o f the alleged rescue 
of the vessel from  the position o f danger in  which 
i t  is contended she was in  touching the ground 
th a t the p la in tiffs  make th e ir salvage claim . 
W hen the cases are examined, I  th in k  there 
can be no question about the law applicable to 
such a case as the present. In  fact, counsel on 
both sides have relied upon the statement o f the 
law as found in  the judgm ent o f Lord  Kingsdown 
in  The Minnehaha (ubi sup.) as being a correct 
statement o f th e ir own view of it, and o f the view 
which has been since th a t tim e, and probably 
before, accepted by the court. The law as la id  
down by Lord Kingsdown is as follows : B u t 
i f  in  the discharge o f th is  task, by sudden violence 
o f w ind or waves, or other accident, the ship in(o) Reportid by Basil Cbümf, EBq., Barrister-at-Law.
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tow is placed in  danger, and the tow ing vessel 
incurs risks and performs duties which were not 
w ith in  the scope of her o rig ina l engagement she 
is entitled to  additional remuneration for addi
tiona l services i f  the ship is saved, and may cla m 
as a salvor instead of being restricted to  the sum 
stipulated to  he paid fo r mere towage W hether 
th is  larger rem uneration is to  be considered as an 
addition to  or in  substitu tion fo r the price of 
towage is o f lit t le  consequence practica lly. The
measure of the sum to  be allowed as salvage 
would, of course, be increased or dim inished 
according as the price o f towage was or was not 
included in  i t  In  the cases on th is  subject the 
towage contract is generally spoken of as super- 
seded by the rig h t to  salvage. I t  is not disputed 
th a t these are the rules which are acted on m  the 
C ourt o f A dm ira lty , and they appeal to  th e ir 
Lordships to  be founded in  reason and m public 
policy, and to  be not inconsistent w ith  legal p rim  
cinles The tug  is relieved from  the performance 
7 h e r  contract by the im possib ility o f perform ing 
i t  ■ bu t i f  the performance of i t  be possible, but m 
the course o f i t  the ship in  her charge is exposed 
bv unavoidable accident to  dangers which require 
from  the tug  services o f a d ifferent class, and 
bearing a higher rate o f payment, i t  is held to 
be im plied in  the contract th a t she shall be paid 
at such higher rate.”  Several other cases have been 
cited to  me, more fo r the facts to  which these p rin 
ciples have been applied. Perhaps the cases which 
have been most discussed have been those of 
The Pericles (ubi sup.), The Lady Egidia (ubi sup.), 
and The Annapolis (ubi sup.). M r. A sp ina ll has 
la id  great stress on the fa c t th a t there was 
danger to  the salved vessel from  which in  the 
course o f the towage she was rescued, and there 
is no question whatever th a t unless there is 
danger the salvor cannot m aintain any claim  
fo r salvage. P u t I  do not th in k  th a t the argu
ment on behalf o f the p la in tiffs  can be placed 
quite so high as M r. A spinall endeavoured to  pu t 
it, namely, th a t in  a ll cases o f danger to the 
salved property the tug  is en titled  to a salvage 
award, because th a t would only be embracing ha lf 
the proposition to  be found in  the cases, which is 
th a t there m ust be something done either in  the 
nature o f risk  run or extra services performed by 
the tug  beyond th a t which is included in  i the 
contem plation o f the parties in  the service which 
she is engaged to  perform . W hen the case of 1 he 
Pericles is looked at, i t  w ill be found not to 
conflic t in  the least w ith  anything said in I  he 
Minnehaha, bu t to be a case in  which, having 
regard to  the facts, the court must have come to 
the conclusion th a t the services were beyond those 
which the tug  had agreed to  perform . Again, m 
the case of The Lady Egidia, the other vie w was 
taken of the facts, but the same princip le 
applied, and, re fe rring  even to  the language 
used in  Lord Kingsdown’s judgm ent, i t  was 
found th a t in  th a t case the salving vessel had not 
incurred any risk  or performed any duty which 
was not w ith in  the scope of her o rig ina l contract. 
The d ifficu lty  o f the case is rea lly not in  the 
statement of the law, bu t in  the application o f the 
law to  the particu la r facts o f the case. I t  is 
perfectly easy to  state a case, on the one hand, 
in  which i t  is clear th a t the rig h t to salvage 
ought to  be allow ed; and to  state a case, on the 
other hand, in  which i t  is equally clear th a t 
the claim  fo r salvage ought to  be disallowed.

There is a k ind  o f line between the two which 
renders th is  case and other cases o f the same 
kind  somewhat d ifficu lt to  determine. Lord 
Cranworth in  a well-known case said, There 
is no possib ility o f m istaking m idn igh t fo r noon, 
bu t a t what precise moment tw ilig h t becomes 
darkness i t  is hard to  determine.”  So i t  is in  a 
case o f th is pa rticu la r k ind  which we have before 
us. The firs t po in t to  consider is the danger or 
risk from  which the Liverpool is said to  have 
been preserved. I  have heard the whole o f the 
evidence, and considered the po in t w ith  care, 
assisted by the E lder Brethren, and the firs t 
m atter to  re fer to  is the state o f the ship’s 
bottom  as found a fte r the accident. As has been 
pointed out by M r. W alton, the p la in tiffs  appear 
to  have waited u n til they had had an opportunity 
o f seeing what the state o f the bottom  was, in  
order to  judge whether they had, in  fact, rescued 
the ship from  something which was a source of 
danger to  her, and a fte r th a t inspection the claim  
was apparently launched. The evidence is to  the 
effect th a t from  some seventy feet from  the 
vessel’s stem  the barnacles, which had accumu
lated on the ship in  the course o f her voyage, 
had been rubbed o ff on the starboard side o f the 
garboard strake, and beginning w ith  a verv small 
rubbing off, gradually rose u n til i t  reached the 
height of some fifteen or eighteen inches up the 
garboard strake, a t the extreme end of the vessel. 
The garboard strake in  th is  ship was fitte d  so 
th a t i t  was s lig h tly  above the bottom of the keel, 
bu t apparently the edges o f the keel and the pa in t 
were uninjured. The pa in t was not in ju red 
except in  one spot, and the barnacles are stated to 
have been le ft s till sticking  out a t the extreme 
end o f the keel, and to  be entire ly unaffected on 
the po rt side of the garboard strake and the keel. 
One other m atter f it  to  mention is, th a t those on 
board the Liverpool appear to have been entire ly 
unaware th a t th e ir ship was touching ; and I  
th ink , i f  I  recollect rig h tly , they so stated to  the 
dockmaster on the fo llow ing day. The case is 
thus singular in  th is, th a t the claim  fo r salvage is 
made fo r a work when those on board of her 
appear to  have been en tire ly unaware o f the fact 
th a t they were in  danger a t the tim e the services 
were being rendered. [The learned Judge here 
reviewed the evidence as to  the grounding o f the 
vessel, and continued:] .

The conclusion of fa c t to  which I  come, having 
regard to  these considerations, is th a t i t  was 
not a grounding of the ship a t a ll, w ith in  the 
proper sense o f th a t term , but th a t i t  was 
rea lly a touching o f the bottom, and th a t as 
she was moved o ff the accumulated surface 
of the ground—whether soft mud 01 any other 
deposit is im m ateria l fo r th is  purpose was 
gradually ris ing  and formed a s lig h t bank which 
increased as the vessel moved and gradually rose, 
and therefore explains how th is m arking was 
deeper a ft than fu rth e r fo rw ard ; and th a t as soon 
as the vessel was turned she was pulled round 
w ithout any d ifficu lty , and taken in to  the dock. 
In  fact, to  pu t i t  in  a short fo rm , I  do not th in k  
on the evidence th a t th is  vessel was ever fast on 
the ground. I  have asked the E lder Brethren 
these questions, which seemed to  me m atters fo r 
th e ir consideration, though I  also w ill express my 
view upon them. The firs t is, whether the 
Liverpool was in  any immediate danger, and they 
are both strongly o f opinion th a t she was not. I
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have also asked whether the Stormcock incurred 
any risk, or performed any duties, or rendered 
any services beyond what was reasonably to  be 
expected o f her in  the performance o f her tow ing 
contract, and they again entertain a strong 
opinion in  the negative. I  m ust say tha t, as fa r 
as I  am competent to  judge, I  entire ly agree w ith  
them in  the answers which they have given to 
these two questions. I t  seems to  me th a t in  such 
a case as th is  the tug  is engaged fo r the purpose 
o f avoiding dangers which a vessel o f th is size 
must to  some extent always run  in  entering a dock, 
and th a t you cannot expect th a t the vessel w ill w ith  
absolute certa in ty and precision make her way in to  
a dock unattended by any s lig h t deviation from  
what is her direct course. R eally, when one comes 
to  consider th is case, i t  is obvious tha t, w ith  a ris ing  
tide and the position in  which the ship was, she 
was in  no immediate danger a t a ll. The scraping 
of her bottom  is the best explanation o f that. O f 
course, i f  she had been le ft there u n til the tide 
had fa llen  she would have been in ju red, and so she 
would have been i f  she had been afloat bu t had 
been le ft ly ing  alongside the dock wall. I f  she 
had moved past the dock entrance, and lay along
side the dock wall, and nothing was done w ith  
her, I  suppose, unless i t  were perfectly fla t on the 
bottom, she would break her back when the tide 
fe ll. B u t the vessel was turned round, having 
got a lit t le  too fa r from  the entrance, and in  
tu rn ing  round she touched s lig h tly  against the 
rock, o r muddy surface o f the rock, I  care not 
which, and was then taken w ithout d ifficu lty  in to  
the dock. In  doing th a t i t  seems to  me quite 
clear th a t th is large and powerful tug  did abso
lu te ly  nothing more than she ought to  do, and 
could be expected to  do, in  almost every case of 
passing a lit t le  too fa r beyond the dock entrance. 
Then i t  is said there is some difference in  th is 
case because the Agnes Seed had parted her rope. 
I t  is quite true th a t she did, bu t i t  does not 
appear to  me or to the E lder B rethren th a t th a t 
pa rting  rea lly caused any additional work to  the 
Stormcock beyond what she was rea lly  bound to 
do. Lastly, the po in t suggested is, th a t because 
the hawser was said to  be damaged th a t would 
tu rn  th is  in to  a salvage service. That is a very 
strong proposition, and i t  appears to me un
founded in  fact, because I  do not th ink , on the 
facts here, th a t there is any evidence to  satisfy me 
th a t the hawser incurred more than its  ordinary 
wear and tear in  the performance o f th a t towage. 
W hen one finds recorded in  the log-book o f the 
2nd Feb. th a t th is  very hawser, as we are to ld  by 
the witnesses, was being used to  tow a ship called 
the Eurydice, and used when i t  was blowing a 
heavy gale, and when there was a cross sea, and 
then th a t hawser parted, I  cannot bring  m yself to 
believe tha t the hawser sustained any in ju ry  of 
m aterial importance a t the tim e of th is particu lar 
occurrence. I f  i t  d id I  cannot understand how it  
could be said th a t they were properly using i t  
when they were tow ing the Eurydice. I  ought to 
say tha t, while i t  is the duty o f the court to take 
care to  adequately remunerate a ll salvors fo r 
salvage services, in  order to  encourage those 
services to  be performed—and in  th is s p irit 
salvage services are always looked upon in  th is  
court—-it is equally the du ty o f the court to  see, 
where a tow ing contract has been made, th a t a 
lit t le  departure from  and divergence from  the 
exact mode in  which th a t •ontract is to  be

performed is not magnified in to  a claim  fo r 
salvage. H aving regard to  these various con
siderations, in  my opinion th is claim  to  salvage is 
no t established, and ought to  be dismissed w ith  
costs.

S o lic ito r fo r the p la in tiffs , J. W. Thompson, 
Liverpool.

S olicitors fo r the defendants, H ill,  Dickinson, 
and H ill,  Liverpool.

March 14,15, and 21, 1893.
(Before B arnes, J.)
T he  Gl e n l iv e t . (a)

Marine insurance—In ju ry  by fire—Memorandum 
in  Lloyd's policy—Meaning o f word “  burnt."

A ship is “  burnt ”  w ith in  the meaning of the 
memorandum o f a Lloyd's policy o f insurance,
“  warranted free from  average under 31. per 
cent., unless general, or the ship be stranded, 
sunk, or burnt," when the in ju ry  by fire  is suffi
cient to cause some interruption of the voyage, so 
that the vessel is pro tempore incapable of being 
properly used, which may be expressed by the 
term “  temporarily unnavigable."

T h is  was an action brought by the G lenlivet 
Steamship Company L im ited  against M r. J. H . 
Titcombe, an underw riter a t L loyd ’s, to  recover 
the la tte r’s proportion o f the claims made on then- 
insurers by the p la in tiffs  under policies on the 
steamship Glenlivet.

Under a policy, dated the 26th Aug. 1891, the 
vessel was insured fo r twelve calendar months, 
and fo r a like  period under another policy dated 
the 25th Aug. 1892. They contained the usual 
prin ted memorandum in  a L loyd ’s policy, and 
a fte r the words “  ship and fre ig h t are warranted 
free from  average under 31. per cent., unless 
general, or the ship be stranded,”  there was added 
in  w riting , “  sunk or burn t. The w arranty and 
conditions as to  average under 3 per cent, to  be 
applicable to  each out and home voyage as i f  
separately issued, and not to  the whole tim e 
insured.”

D uring  the firs t voyage, on the 6th May 1892, 
the cross bunker was found to  be on fire. P a rt 
o f the coals were discharged, and the fire  extin 
guished by pumping water on it. On the 29th 
the po rt bunker caught fire, and was extinguished 
in  a like  manner. There was no damage to  the 
ship herself.

D uring  the second voyage on the 26th Ju ly  the 
starboard bunker was found to  be on fire, and 
coal was worked out and water pumped on i t  to 
extinguish it, the deck hose being bu rn t in  doing 
so, and again next day i t  broke out and was 
extinguished. About ten tons o f coal were de
stroyed, and the p la ting  o f the bunker was 
damaged and pa in t bu rn t off.

On the 14th Oct., in  the course o f the fou rth  
voyage, the cross bunker was again found to  be 
on fire , and was extinguished w ith  buckets of 
water. There was some damage to  the ship’s 
p la ting , b rick and wood casing, and hatches.

The claims in  respect o f the alleged damage 
were a ll under 3 per cent. The question before 
the court, according to  the agreed statement 
o f issues, was “  whether the Glenlivet was or was 
no t “  bu rn t ”  w ith in  the meaning and in ten t of

(a) Reported by Bash. Celmp, Eeq., Burriater-at-Law.
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the policies on a ll or any o f the separate voyages 
in  question. I f  the court should oe o f opinion 
th a t the vessel was “  bu rn t ’ ’ in  the course of 
voyage No. 1, the defendant is liable fo i his p io- 
portion o f the sum o f 51. 4s. 10d. I f  the 001]r t  
should be o f opinion th a t the vessel was “  bu rn t 
in  the course o f voyage No. 2, the defendant is 
liable fo r his proportion of 47l. 19s. ^d. I f  the 
court should be o f opinion th a t the vessel was 
“  bu rn t ”  in  the course o f voyage No. 4, the defen
dant is liable fo r his proportion of 369Z 8s bd. 
In  addition to the agreed statement of facts, the 
policies, log-books, and survey reports were also 
produced.

Aspinall, Q.C., fo r the p la in tiffs , cited
H ill v. Patten, 8 East, 373 ;
Forbes v. Aspinall, 13 East, 323 ;
Wells v. Hopimod, 3 B, & Ad. 20;
Burnett v. Kensington, 7 T. R. 210 ;
Doe d. Reed v. Harris, 6 A. & E. 209;
Bibb d. Moel v. Thomas, 2 W. Bl. 1043 ;
McArthur’s Contract of Marine Insurance, 2nd edit, 

p. 302
Joseph Walton, Q.C., fo r the defendants, cited

Hoffmann v. Marshall, 2 Bing. N.C. 383.
Counsel’s arguments sufficiently appear in  the

judgm ent.
B arnes, J.—This case raises a d ifficu lt question 

of construction o f the memorandum commonly 
used in  a L lo yd ’s policy. The question is as 
to  the meaning of the term  “ b u rn t”  in  the 
memorandum. In  order to  appreciate the po in t 
i t  is necessary firs t to state the facts shortly. 
[The learned Judge then referred to  the par
ticu lars of the policies and other details o f fact, 
and proceeded:] The claim  on the firs t voyage 
is fo r a small average loss, under 3 per cent., 
from  perils other than fire, and on the second 
and fou rth  fo r sm all average losses to the 
vessel herself, under 3 per cent., p a rtly  from  fire  
and p a rtly  from  other perils insured against. I  
have, therefore, to  determine whether the “ ship ”  
was “  bu rn t ”  on any o f the said voyages w ith in  
the meaning o f th a t term  in  the memorandum. 
I t  is agreed th a t i f  the ship was bu rn t on any of 
the voyages, the p la in tiffs  are en titled  to  recover 
fo r the loss occurring on the voyage or voyages on 
which the burning occurred, and th a t i f  she was 
not bu rn t they are not so entitled. As the memo
randum o rig ina lly  stood when i t  was introduced 
in to  policies, about the year 1749, i t  d id not con
ta in  the words “  sunk or bu rn t.”  I  am inform ed 
they have been in  use fo r over th ir ty  years, and I  
find  them in  the policy in  Great Ind ian  Peninsular 
Railway Company v. Saunders (1 B. & S. 41), 
decided in  1861. The memorandum itse lf was 
framed to  protect the underwriters from  frivo lous 
demands in  respect o f sm all losses which are most 
like ly  to  have arisen from  natura l deterioration or 
wear and tear, and the orig ina l exception of 
stranding tends to  show th a t th is  was the scope of 
the memorandum. The framers had probably in  
view a casualty o f so serious a nature as to  be akin 
to  wreck—th a t is, such a loss as makes i t  probable 
th a t the damage, though under the given per
centage, m igh t reasonably be a ttribu ted  thereto 
and not to  the perishable nature o f the subject 
m atter o f the insurance. Several cases were 
decided upon the memorandum afte r its  in troduc
tion , and fo r a tim e there was a difference of 
opinion upon its  true construction, Lo rd  M ansfield 
and B u lle r, J. holding th a t the words “  unless

general o r the ship be stranded ”  constituted one 
exception, and th a t the claim  should be read “  free 
from  average, except general average, and average 
occasioned by the ship having been stranded; ”  
Ryder, C.J. and Lo rd  Kenyon holding, on the 
other hand, th a t the words “  or the ship be 
stranded ”  constituted a condition so th a t i f  the 
ship be stranded in  the course o f the voyage, the 
underwriters are liable fo r an average loss by 
perils insured against, though no pa rt o f the loss 
arise from  the stranding. And so i t  was fin a lly  
held, a fte r fu ll argument, in  Burnett v. Kensington 
{ubi sup.). I f ,  therefore, the ship be stranded, the 
w arranty against average or against average under 
5 or 3 per cent, is destroyed, and in  order to  
recover fo r damage, which but fo r the stranding 
would not have been recoverable, i t  is then not 
necessary to  prove th a t the damage was occasioned 
by the stranding, and i t  follows th a t in  a ll cases 
of alleged stranding, the inq u iry  is to  be what 
condition of the ship constitutes a stranding. So 
also the inqu iry  in  cases where i t  is said th a t the 
ship was “  sunk o r b u rn t”  is what condition o f the 
ship satisfies the term  “  sunk ”  or “  bu rn t.”

There have been a large number o f decisions 
upon the word “  stranding,”  and in  these various 
definitions of the word may be found, but, in  my 
opinion, there runs through them a ll, in  a greater 
or less degree, the idea which was probably present 
to  the m inds o f the fram ers of the memorandum of 
a serious casualty to  the ship affecting her safety 
and navigation, even though, as a m atter o f fact, 
the amount o f damage sustained is unim portant. 
This idea is tersely expressed by Lord  E llen- 
borough in  the case of M'Dougle v. Royal 
Exchange Assurance Company (4 M. & S. 503), 
where he says : “  I  take i t  th a t stranding in  its  
fa ir legal sense im plies a se ttling  o f the ship— 
some resting or in te rrup tion  o f the voyage so tha t 
the ship may pro tempore be considered as 
wrecked; from  which m isfortune a great deal 
o f damage does frequently arise.”  T hat is to  say, 
the vessel becomes fo r a tim e in  a condition in  
which she cannot be properly used fo r the 
purposes o f her voyage o r is unnavigable. From  
the collocation o f the words “  sunk or bu rn t ”  
w ith  the word “  stranded,”  and from  the prim ary 
impression produced by reading these words 
“  sunk or bu rn t,”  i t  is na tura l and reasonable to  
construe them upon the princip le  applied, and 
w ith  the idea prevailing in  a rriv ing  a t the proper 
meaning o f the word “  stranded.”  The conten
tio n  o f the p la in tiffs  is th a t the ship is burnt, 
w ith in  the true  meaning o f the clause, i f  any 
in ju ry  whatever is done by fire  to  any pa rt o f the 
vessel or any pa rt o f her fittin g s  o r stores; in  
other words, i f  anyth ing included in  the term  
“ sh ip ”  is on fire  fo r however short a tim e, or 
damaged by fire, however s ligh tly . M r. A spinall, 
in  support o f his argument, cited the proverb, “  A  
bu rn t ch ild  dreads the fire .”  M r. W alton, in  
reply, quoted D rayton’s lines : “  This ayre of 
France doth like  me wondrous w e ll; lets bume 
our ships, fo r here we mean to  dw ell.”  There have 
been no cases on the word “  sunk ”  except Bryant 
and May v. London Assurance Corporation (2 
Times L . Rep. 591), in  which the report only refers 
to  Grove, J. leaving questions to  the ju ry  about 
strand ing ; bu t m y impression, from  having been 
engaged in  the case, is th a t the p la in tiffs  con
tended th a t the vessel had become so deep in  the 
water th a t she could sink no more, aDd should be
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considered to  have sunk. I f  I  recollect a righ t 
the vessel never fo r a moment ceased to  he navi- 
gable nor was her voyage in terrupted; and I  
th in k  the suggestion th a t she was “ sunk”  was 
not therefore accepted. There are no decisions 
upon the word “ bu rn t ”  in  the memorandum in  
the policy, and i t  is a remarkable fact i f  as M r 
Aspm all contended, the momentary setting fire  
to  any pa rt o f a vessel-such, fo r instance, as 
cabin curtains or fittin g s—is enough to  cause the 
vessel to  be a “  burnt ship, and thereby destroy 
the warranty, th a t the present contention has 
never been brought before the courts since the 
in troduction o f the words “ sunk or b u rn t”  
though one would thm k tha t s ligh t damage by 
fire  was not infrequent on vessels, especially 
arge .passenger vessels. Cases on the word 

“ bu rn ing ”  in  the Statute o f Frauds (29 Car. 2
°; .’ werf  cated tomme ir i support o f the 
p la in tiff s contention. They are not o f much 
assistance in  construing a m ercantile document 
but I  may notice th a t Coleridge, C J  in t lr f
“ “ 2 *  ReedJ -  H arris  ( &  sup.) says at
P' ^ ^  T jestion 18 whether the w ill 
must be destroyed w holly or to what extent ? I t  
is hardly necessary to  say; but there must be 
such an in ju ry  w ith  in ten t to  revoke as destroys 
the entire ty o f the w ill, because i t  may then be 
said ̂ th a t the instrum ent no longer exists as i t  
was, and Lord Denman observed th a t doubt 
m igh t be entertained whether the proof in  tha t 
case would now be deemed sufficient to establish 
the bum m g o f the wiU I t  was argued fo r the 
p la in tiffs  th a t the defendants construction o f the 
word “  bu rn t ”  in  a policy on a ship would make 
the memorandum practica lly useless, because a 
fire  which reduced the vessel to  such a state tha t 
she could not be properly used would always 
exceed 3 per cent, and the damage caused 
by such a fire  would be recoverable whether 
the memorandum was inserted or n o t; but th is 
argum ent om its the considerations tha t i f  the 
ship is bu rn t a ll damage under 3 per cent, caused 
by any p e ril insured against, whether before or 
by or a fte r the fire, would be recoverable, and 
also th a t these words “  sunk o r bu rn t ”  being 
commonly found now, as I  understand, in  policies 
on a ll kinds o f goods, i f  the ship is burnt, average 
losses on goods which m ight otherwise be excluded 
would be recoverable under the policy. Again 
th is  argument would perm it o f the recovery of a ll 
losses by fire  under a policy as such, although 
there is a w arranty against losses under 3 per 
cent., and would place the peril o f fire  in  a d iffe
ren t position from  any of the other perils assured 
against. I  cannot b ring  myself to  th in k  tha t i t  
would be a reasonable or businesslike construc
tion  o f the word “ bu rn t ”  to  hold th a t the ship is 
bu rn t i f  any part o f her or her stores or fittin g s  
is s lig h tly  in ju red  by fire, whether th a t fire  is one 
which exhausts its e lf w ithout danger to the vessel, 
or, as was also suggested by the p la in tiffs , is one 
which unless prom ptly extinguished would cause 
danger to  the vessel. In  my opinion the more 
reasonable and businesslike construction is tha t 
the ship is “  burnt ”  whenever the in ju ry  by fire  
is sufficient to  cause some in te rrup tion  o f the 
voyage, so tha t the vessel is pro tempore incapable 
o f being properly used fo r the purposes of her 
voyage. This may be expressed by the term  
“  tem porarily unnavigable.”  In  the present case, 
on the firs t voyage, the coals heated sligh tly , and

water being poured on them, whatever fire  existed 
was extinguished. Even assuming th a t coals are 
t0, ,b® treated^ as included in  the word “ ship,” 
which the p la in tiffs  alleged and the defendants 
aid not deny, there was no in te rrup tion  of the 
voyage, nor any interference in  any way w ith  
the safety or navigation o f the vessel. On the 
second and fou rth  voyages the heating o f the 
coals caused some damage to  the structure o f the 
vessel, bu t again, there was no in te rrup tion  o f the 
voyage, or any interference w ith  the vessel’s safety 
° i rOv lgat l° n- I  am of opinion th a t upon none 
ot the voyages was the ship bu rn t w ith in  the 
meaning of the policy, and th a t the defendants 
are entitled to  judgm ent w ith  costs.

Solicitors fo r p la in tiffs , Botterell and Roche.
so lic ito rs fo r defendant, Waltons, Johnson, Bubb, 

and Whatton.

March 7 and 22, 1893.
(Before the President  (S ir F. H . Jeune) and 

B arnes , J.)
T h e  A ln e  H o lm e , (a)

Charter-party—Customary manner of discharge— 
Detention through strike— Demurrage—Appellate 
jurisd iction o f D ivisional Cou/rt— Cross-appeal.

By charter-party between plaintiffs and defendants 
i t  was agreed that p la in tiffs ’ ship should load a 
cargo of timber and proceed to Sharpness and 
there discharge i t  in  the customary manner and 
w ith the customary steamer despatch of the p o rt; 
Sundays and any time lost by Strikes, lockouts, 
or combinations of workmen not to count as part 
of the discharging. Demurrage to be pa id  at an 
agreed rate fo r any detention of the vessel 
through default o f merchants or charterers, and 
the usual custom of the wood trade to be observed 
in  each port. A t Sharpness i t  is customary to 
discharge timber into lighters and convey i t  by 
canal to Gloucester. Owing to a strike in  the 
port of Gloucester among the labourers who dis
charged the lighters there were no lighters obtain
able when the vessel arrived at Sharpness. As 
soon as the strike ended the vessel discharged her 
cargo.

In  an action brought by the p la intiffs against the 
defendants in  the County Cou/rt fo r  demurrage 
the judge held that Sharpness was included in  
the port of Gloucester, and that after the strike 
ended, the defendants, w ith the exception of one 
day which they had not accounted for, had done 
a ll that could reasonably be expected of them in  
effecting the vessel’s discharge. He therefore gave 
judgment fo r  one day’s demurrage w ith costs.

Held (affirming the decision of the County Court 
judge), that the discharge into lighters was the 
mode of discharge accepted by the parties, that 
the loss of time, beyond the one day, was caused 
by the strike w ith in  the meaning of the charter- 
party, and that therefore the charterers were 
excused.

Held also, that, as the Divisional Court has only 
an appellate jurisdiction, a cross-appeal by the 
defendants upon a question of fact involving an 
amount less than 501. could not be entertained.

T h is  was an appeal from a judgment of the
learned judge of the C ardiff County Court by the
p la in tiffs  in  an action brought by Messrs. H ine

(«) Reported by Basil Chump, Esq., Barriater-at-Law.
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Maryport, 
and Co.

against
tim berBrothers, shipowners, o f 

Messrs. Thomas, Adams, 
merchants, o f Gloucester.

The p la in tiffs , who were the owners o t the 
steamship Alne Holme, of 1070 tons gross register, 
sought to  recover from  the defendants, who were 
the charterers of the vessel, the sum of 
1271. 5s. lid .  fo r five days twenty-two hours de- 
murrage, a t the rate o f 221. 5s 10d. per day, or 
the alleged detention o f the vessel a t Sharpness. 

The claim  arose out o f a charter-party dated
the 15th Ju ly  1890, made between the p lam titts 
and the defendants fo r the carriage o f a cargo of 
deals and battens from  Tornea to  Sharpness. 
The cargo was to  be brought to  and taken from  
alongside the vessel as customary a t port of load
ing and discharge, and was to  be loaded and u n 
charged w ith  the customary steamer despatch ot 
the po rt and in  the ordinary w orking hours there
of. There was also a clause to  the effect th a t any 
tim e lost by reason of . . ■ ■ stakes lock-
outs, or combinations o f w orkm en-w hether 
pa rtia l or general—not to count as pa rt of the 
aforesaid loading or discharging tim e ■ ■ ■ •
I f , through any fa u lt o f the merchants or char
terers the vessel be longer detained, demurrage to  
be paid a t the rate o f hd. per gross register ton 
per like  day, and prorata  per hour, fo r any pa rt ot 
the last o f such days . . The usual
custom o f the wood trade of each po rt is to be 
observed by each party in  cases where not specially 
expressed.”

The Alne Holme arrived at Sharpness on the 
13th Aug a t 10 a.m., and gave notice o f readiness 
to  discharge on the same day.

The discharge began on the 16th Aug. and 
ended on the 26th Aug.

A t the tim e of the vessel’s a rriva l there was a 
strike in  the po rt o f Gloucester among the 
labourers in  the tim ber trade, which had been 
going on fo r several weeks, and came to  an end on 
the evening of the 15th Aug., and the men began 
work on the fo llow ing m orning.

The customary mode of discharging tim ber 
vessels a t Sharpness is to discharge them in to  
tim ber lighters, by which the tim ber is taken up 
the canal to  Gloucester, and by reason o f the long 
continuance of the strike o f labourers, whose busi
ness i t  was to  discharge the loaded lighters, a ll the 
tim ber lighters were a t Gloucester loaded w ith  
tim ber, which the consignees could not get un
loaded there.

The ordinary rate o f discharge fo r the 383 
standards o f wood, which formed the cargo, was 
four days and a ha lf, and the p la in tiffs  claimed 
five and a ha lf days’ demurrage, contending th a t 
the clause in  the charter-party applied to  a strike 
a t the tim e at Sharpness, and also th a t the tim ber 
m ight have been conveyed by railw ay or rafted.

On behalf o f the defendants i t  was contended 
tha t Sharpness was included in  the po rt o f G lou
cester, and th a t the strike was a good defence; 
also th a t the tim ber could not be conveyed by ra il, 
and th a t ra ftin g  would have spoilt it.

The learned County C ourt judge held th a t the 
defendants were only in  default fo r doing no work 
on the 21st Aug. As no explanation was fo rth 
coming fo r not sending lighters on th a t day he gave 
judgm ent fo r the p la in tiffs  fo r 221. 5s. lUd., fo r 
one day’s demurrage, w ith  costs. He found th a t 
occasionally tim ber vessels are discharged a t 
Sharpness on to  the bank, and th e ir cargoes are

V ol. V II., N . S.

then taken away by railw ay, bu t tha t th is is only 
done when the vessel so discharging has a quay 
berth ; th a t no quay berth was available fo r the 
vessel, and th a t she was moored to  a buoy in  the 
dock w ith  her stem  to  the quay w all a t one end of 
the dock, in  the place between the dock entrance 
and a graving dock, which was unfitted fo r the 
discharge o f cargo, and a t which the discharge of 
cargo is never allowed and could not be made. 
He also held on the evidence th a t Sharpness is 
w ith in  the po rt o f Gloucester, and on th is  point 
referred to  Nielsen v. Wait (54 L . T. Rep. N". S. 
344 ; 5 Asp. Mar. Law Cas. 553 ; 16 Q. B. D iv. 67). 
He observed fu rthe r th a t the p la in tiffs  gave no 
evidence th a t the suggested mode o f discharge 
on to  the bank could have been followed or 
would have been allowed; and th a t the defen
dant’s evidence satisfied him  th a t th is was 
not a customary mode of discharge, and tha t 
i t  would not have been allowed in  th is  case 
by the dock authorities, and no evidence was 
given th a t ra ftin g  was a customary mode of 
discharging tim ber vessels in  the port, or th a t 
i t  could have been done w ith  th is cargo — in  
fact, the evidence o f one witness was th a t the 
cargo would have been spo ilt by ra fting , and th a t 
he had never known such a cargo rafted.

The p la in tiffs  now appealed, th e ir chief conten
tion  being th a t an anterior strike a t Gloucester 
did not come w ith in  the clause in  the charter- 
party, which only provided against delay arising 
from  a strike a t the po rt o f discharge.

Brynmor Jones, Q.C. and H. Holman, fo r the 
p la in tiffs , in  support o f the appeal, cited

Kay v. Field, 47 L. T. Eep. N. S. 423 ; 4 Asp. Mar.
Law Cas. 526, 588 : 10 Q. B. Div. 241;

Hudson v. Ede, 16 L. T. Rep. N. S. 698 ; 3 Mar. Law
Cas. O. S. 114; 2 L. Rep. 566, Q. B . ;

Grant v. Coverdale, 11 Q. B. Div. 543 ; 9 App. Cas.
470 ;

Wright v. New Zealand Shipping Company, 40 L. T.
Rep. N. S. 413; 4 Asp. Mar. Law Cas. 118; 4 Ex.
Div. 165;

Postlethwaite v. Freeland, 45 L. T. Rep. N. S. 601 ;
4 Asp Mar. Law Cas. 129, 302 ; 5 App. Cas. 599 ;

Nelson v. Dahl, 41 L. T. Rep. N. S. 365 ; 4 Asp. Mar.
Law Cas. 172, 392 ; 6 App. Cas. 38.

Aspinall, Q.C. and L. Batten, fo r the defen
dants, contra, and also applied fo r leave to  cross
appeal from  the decision giving the p la in tiffs  one 
day’s demurrage:

The Falcon, 3 P. D. 100; 3 Asp. Mar. Law Cas. 566;
The Lauretta, 4 P. D. 25; 4 Asp. Mar. Law Cas. 118;
The Hero (1891) P. 294; 65 L. T. Rep. N. S. 499;

7 Asp. Mar. Law Cas. 86;
The Eden (1892) P. 67; 7 Asp. Mar. Law Cas. 174 ;

66 L. T. Rep. N. S. 387.
The judgm ent o f the Court was delivered by
B arnes, J.—The learned judge, a fte r dealing 

w ith  the facts, continued:—We see no reason to 
take a different view of the facts from  th a t 
adopted by the learned County C ourt judge, who 
had the witnesses before him . The m ain point 
urged by M r. B rynm or Jones was tha t, even i f  the 
facts were taken as above stated, the case fe ll 
w ith in  the decisions of Kay v. Field (ubi sup.) and 
Grant v. Coverdale (ubi sup.), and th a t as the 
strike only prevented lighters from  being dis
charged at Gloucester i t  d id not prevent the dis
charge of the ship a t Sharpness w ith in  the mean
ing of the charter-party. On the other hand M r. 
A spinall argued th a t the case was one of a sim ilar 
nature to th a t of Hudson v. Ede (ubi sup.) I t  is

2 Y
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unnecessary to  discuss a t any length the d istinc
tion  between the two form er cases and the la tte r, 
because th a t has been fu lly  done in  the judgm ent 
o f the learned judges o f the Court o f Appeal, who 
reversed the decision of Baron Pollock, and also 
m the judgm ent delivered in  the House of Lords 
in  Grant v. Coverdale. I t  is sufficient to note tha t 
m the two form er cases the place o f loading was 
the East Bute Dock, and th a t there were several 
d istinct modes of loading, one of which was in te r
rupted by frost, and thus affected the particu la r 
charterer, but would not have affected most of the 
shippers who used the East Bute Docks; whereas, 
m  the la tte r case the only way in  which cargo 
could have been brought to  the vessel was in te r
rupted by ice. The late Chief Baron, in  delivering 
judgm ent in  Hudson v. Ede, sa id : “  M y brother 
W illes has observed, and we agree w ith  him  in  
opinion, th a t whenever there was no access to  the 
ship by reason o f ice from  any one of the stor- 
mg places from  which merchandise was conveyed 
direct to  the ship, the exceptions in  the charter- 
party would, apply,”  Lord Selbome also refers to  
the m atter in  his judgm ent in  Grant v. Coverdale 
{ubi sup). In  the present case the only 
customary mode of discharge o f such a cargo 
as th a t o f the Alne Holme was by lighters, in  
which the tim ber is lightered to Gloucester, and 
i t  is clear to  m y m ind th a t the parties contem
plated th a t the discharge should take place in  
th a t m anner; and, in  fact, i t  was the only possible 
way in  which the discharge could take place. 
There is no question th a t the discharge in  th is 
manner was delayed by the strike, and fo r th is 
delay the charterers, in  m y opinion, are no t re
sponsible, I t  was urged upon us tha t the vessel 
m ight have been sooner discharged a t Sharpness, 
bu t th is  could only have been done, i f  a t a ll, in  
one o f fou r ways—firs t by lighters, which under 
the circumstances was impossible, owing to  the 
s trik e ; secondly, by ra ftin g ; but th is, i f  possible, 
was not a customary mode o f discharging a cargo, 
and would have spo ilt the cargo; th ird ly , i t  was 
said th a t i t  m ight have-been pu t ashore; bu t this, 
again, was not customary, and could not have been 
done ; and, fou rth ly , th a t the vessel m ight have 
discharged at a quay a t Sharpness, bu t the charter 
provided th a t she should be discharged a t a dock 
and berth as m ight be ordered by the charterers 
or by th e ir agents, a fte r receiving notice of 
a rriva l, or so near thereto as she m ight safely 

et, and, i f  ordered to  a quay, there was no quay 
erth available, and the vessel could not have got 

to  the quay probably w ithout longer delay than she 
experienced, according to  the evidence; and dis
charge o f tim ber on to  the quay was not a cus
tom ary mode of discharge. In  tru th , i t  was never 
contemplated th a t she should discharge a t a quay 
berth, and the discharge in to  lighters was the 
mode of discharge accepted by both parties. 
A pplying the principles o f the cases cited to  the 
present case, I  am o f opinion th a t the loss o f tim e 
in  question was caused by the strike w ith in  the 
meaning of the charter-party, and tha t the 
charterers are excused.

A  fu rth e r po in t was made fo r the defendants 
th a t the clause in  th is charter-party “  to be dis
charged w ith  the customary steamer despatch of 
the port,”  was substantially the same as th a t in  
the case of the Castlegate Steamship Company 
Lim ited  v. Dempsey (1892) 1 Q. B. 854; 7 Asp. 
Mar. Law Oas. 108; 66 L . T. Rep. N. S. 742). In

th a t case the charter pa rty  provided tha t the 
cargo was “  to be discharged w ith  a ll despatch as 
customary, and ten days on demurrage over the 
above, the said laying days at 6d. per ne tt register 
ton per day.”  B y the custom o f the po rt of dis
charge a dock company undertook the work o f dis
charging cargo, and by reason o f a strike o f dock 
labourers the discharge o f the cargo was delayed. 
I t  was held th a t the effect o f the charter-party 
was not to  fix  any definite tim e in  which the cargo 
must be discharged, bu t to  provide th a t i t  should 
be discharged w ith  a ll reasonable despatch, having 
regard to  the circumstances and the manner of 
discharging cargo customary a t the port o f dis
charge ; and, therefore, th a t the charterers were 
not liable to  the shipowners in  respect o f the delay 
which occurred in  discharging the cargo. The 
language in  the charter in  the present case is 
s lig h tly  d ifferent from  th a t in  the charter I  have 
ju s t referred to, and the la tte r charter had no 
strike clause. The Master o f the R olls and 
Lopes, L .J . both po in t out th a t in  the case before 
them the dock company did both the shipowners’ 
and charterers’ work, though i t  is suggested tha t 
i t  would have made no difference had i t  been 
otherwise. As however, there is a strike clause 
in  the present case i t  is unnecessary to  give any 
decision as to  w hat would have been the case had 
i t  been om itted. The p la in tiffs  fu rthe r alleged 
th a t a fte r the strike was over, the defendants 
ought to  have sent more lighters to  the scene than 
they did, bu t the judge has found, as a fact, th a t 
a fte r the strike had come to an end, they did a ll 
th a t they could reasonably have been expected 
to  do to  discharge the vessel, except on one day, 
the 21st, and there is nothing to show th a t he has 
im properly found th is  fact. The appeal must 
therefore be dismissed, w ith  costs.

M r. A sp ina ll inv ited  us to  allow him  to  prosecute 
a cross-appeal against the judgm ent fo r one day’s 
demurrage, bu t as the only ground upon which he 
could question the judgm ent on th is  po in t was 
adm itted by him to  depend upon a question o f fact, 
and the amount was under 50L, no appeal against 
the judgm ent lies in  favour o f the defendants. 
I t  was said, however, th a t as the p la in tiffs  had 
chosen to  bring the case before the court, the 
court had power, upon the p la in tiffs ’ appeal, to 
a lte r the judgm ent adversely to  the p la in tiffs . No 
au thority was cited fo r any such proposition, and, 
as th is  court has only an appellate ju risd iction , 
the only question before i t  is whether or not the 
p la in tiffs ’ appeal is to  succeed or fa il, and I  do not 
consider tha t we can entertain what is rea lly a 
cross-appeal by the defendants, when they have no 
rig h t to  originate an appeal.

Solicitors fo r p la in tiffs , Downing, Holman, and 
Co., fo r Downing and Handeock, C ardiff.

Solicitors fo r defendants, Thomeycroft and 
W illis, fo r Taynton, Sons, and Siveter, Gloucester.
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fa r t  of J u ta tm
COURT OF APPEAL.

Tuesday, July 26,1892.
(Before Lord E sher , M .R., B owen and K a y , 

L.JJ., and N a u t ic a l  A ssessors.)
T h e  Schw an  (a)

Collision—Limitation of liability acis
of neqliqence — Inevitable accident — Mer 
Shipping Act 1862 (25 & 26 Viet. c. 63), s. 54.

The steamship 8. having negligently starboarded
across the bows of the steamship A. 
under her starboard helm, and collided wit 
I).. and by her starboarding caused the A. to 
collide with the M. The S. limited her liability 
in respect of the damage caused by her improper 
navigation on the occasion of the collision 
between her and the D., and sought to maite the 
owners of the A. claim against the fund m the 
limitation action on the ground that both colli
sions were caused by the same improper act of 
navigation, viz., the starboarding.

Held, that the S. had time and opportunity 
to correct the starboarding before striking the V., 
and that the damage to the D. happened on a 
distinct occasion from the damage to the A. by 
collision with the M., and therefore the 8. was 
separately liable to the A. over and above the 
fund paid into court in the limitation action. 

Inevitable accident is that which cannot be pre
vented by the exercise of ordinary care, caution, 
and maritime skill : Lord Esher, M.R., dubitante. 

T h is  was a collision action instituted by tbe 
owners of the steamship Albano against the 
steamship Schwan.

On the 8th Feb. 1891 at about 9 p.m. while the 
Schwan, a screw steamship of 1011 tons register, 
was in the Lower Hope Reach proceeding up the 
river Thames, she overtook and passed the steam
ship Albano on her starboard side. The weather 
at this time was dark but fine, the wind light from 
the east, and the tide nearly half flood of the 
force of two to three knots. In  these circum
stances the Schwan when about three ship’s lengths 
ahead was seen by those on the Albano to be 
coming off to port under a hard-a-starboard helm 
across the bows of the Albano. The helm of the 
Albano was at once hard-a-ported and her engines 
reversed, the effect of which manoeuvres was to 
bring her dangerously close to the steamship 
Obedient, which was at anchor on her starboard 
bow. Her helm was thereupon put hard-a-star- 
board, but she was carried by the tide across the 
bows of the steamship Meggie which was at 
anchor, thereby causing damage to herself and the

The Schwan was in charge of a pilot by com. 
pulsion of law, and he had ordered her helm to 
be starboarded as above described to avoid the 
steamship Obedient, after which the look-out 
reported the anchor light of the steamship 
Delambre ahead and distant 250 yards, but 
although according to the evidence of the Schwan 
her engines were at once reversed and her helm 
hard-a-starboarded she with her stem struck the 
port side of the Delambre and caused her to sink,

(a) Reported by Bbxleb Aspinaix, Esq., Barriater-at-Law.

The Schwan having been foundto blamem an 
action instituted against her by the B e iam & re  on 
the ground of bad look-out lim ited her liability. 
By the terms of the decree in the 
action it was decreed that “ m respectofiossor 
damage to ships, goods, merchandise, or other 
things caused by retson of the im p ro p e iM o 
tion of the Schwan  on the occasion of the colli 
sion between that vessel and the steamship 
Delambre  the owners of the Schwan are  answer- 
able in damages to an amount not exceeding 
9855Z. 7«. 3d., such sum. being at the rate ol 8 1 . 
for each ton of registered tonnage of the said

St Th^owners of the M eggie  meanwhile had sued 
the owners of the Albano  to recover the damages 
caused by the collision, but their action was dis
missed on the ground that the collision was not 
caused by the negligence of those in charge of 
the Albano  but by the bad navigationotthe  
Schwan which caused the Albano  to collide with

thTheeowners of the A lbano th e n  sued th e  Schwan  
to recover the damage caused to the Albano  by 
h e r collision with the Meggie.

The defendants by their defence alleged that 
such collision was caused by the negligentnaviga- 
tion of the Albano, and in paragraph 2 alleged as

to^ the A ctioncomsion with the JU W ie was of olaim mentioned,

0f a was so caused as to  e n title  the p la in tiffs  to  recover 
and was so causeu th(, ,eby in  an notion against
the damages co llis ion and damages were caused
the Schwan ^ ^ J ^ Z T o f  L  s c h L n  on an ooca- 
by  the ltn P™PeL ere was also a co llis ion  between the 
sion on Delambre, and by the same
Schwan.andAhe t  oooaBioned such la s t mentioned 
im proper b„  a judgm ent of th is  cou rt in  an
00 T 1891V N o .  517, fo . 157, brough t by the  defen
action „  owners o f the steamship Delambre and
dants agains the defendants was lim ite d  to  81.
others the hab’ h :y o 0 o f the 8chwan am ounting
per ton o f the  gro to  respeofc o{ the damage to
to  the sum of 985 . «  , the  im proper nav iga tion  o f
ships, goods, 0 jd  occasion, and in  accordance w ith  
the  Schwan have pa id in to  co u rt insuch judgm ent the de lenaan^^ ^  7g 3d. w ith
the said action. t  . tod advertisements intimating 
interest, and have ®laimg to oom0 in and enter their 
to a ll persons having Aug., on pain of being
claims on °r before the and that of
exoluded from  s t o  S t i f f s  had due notioe before the 
the premises the P act i 0n and the defendants say
commencement of th  L  the p la in tiffs  are barredthat by re a s o n  o f  th e  p re m  e ^  a o t io I l j  a n d  th e
f r o m  C la im in g  o r  re c o v e r  g  ^  g n m  Qf 9 g 5 5 l 7s 3d  
p la in t i f f s  o la im . ia a g a in  517 f o _ 157 a n d  th e
in  th e  s a id  a o t io n  l891JN . ivo -
defendants are not fu r th e r liab le . . .

T h e  p la in t i f f s  b y  th e i r  re p ly  h a v in g  jo in e d  

issue  a lle g e d  as defence the p la in tiffs  jo in
issue a n d ^a y^ th a t the damage sued fo r  in  th is  action

t i ° n  o f the S 'hwan oy ™ in  reapeot o£ whi 0h her
owneri^b'ave lim ffesi th e ir  l ia b i l i ty  in  the action 1891 N. 
N o 517, fo . 157, re ferred to  m  the said paragraph.

Nov ' 12, 1891.— The question of law raised in  
tbe said 2nd paragraph now came on for decision. 

Sir Charles H a ll,  Q.C. and Raikes  for the plain-

^Isflr W a lte r P h ill im o re , and J. P . A s p in a ll, for 
tbe defendants, contra.

The case of The Creadon (54 L. T. Bep. N . S. 
880 ; 5 Asp. Mar. Law Cas. 585) was cited.
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i ° HARL?S Bu tt .—T he only question I  have 
to determine to-day is that raised in par. 2 of the
thaTthe / i r  tha\ .  PurP0Se I  take it as a fact that the collision between the A lla n o  and the
Meggie was attributable to the negligence of the 
S c W i, and was so caused as to entitle the plain- 
iffs to recover the damage occasioned thereby in 

an action against the Schwan. That I  take as 
admitted for the purpose of to day. The q uestion

°aused by the improper navigation of the
f  cXsion ^n occasi°u upon which there was also 
a collision between the Schwan  and the steam- 
ship DeZamfcre, and by the same improper naviga-
I f  fi S T d SU? t  last-™ ^tioned collision. 
A 7 h ™ A th  t  Xt was>tlle n  I  should hold th a t the
t h / t h ^ n rT Yel  n°  more in this actioa against heScto a  th her prorata  proportion of the 
statutory vaiue of the Schwa«, which has either been

v S.t0* T J fc*Sr Secured- 1 think the question may be stated thus : I f  the collision between the 
Schwan and the Delam bre  was the necessary 
consequence of the mistake of the Schwan, and 
the wrongful act of the Schwan  in star- 
boarding as she did for the Obedient, then 
ne defendants are entitled to judgment upon 

Part of the defence; but if it  were 
not the necessary consequence, then I  think the 
result would be otherwise. In  other words, if, 
after she had made a mistake, which for this 
purpose she admits having made, there was time 
and opportunity to correct the mistake, and by 
the use of ordinary care and skill to avoid any 
evil consequence that would otherwise have arisen 
trom this mistake, and the Schwan did not employ 
those means then she cannot say that she has 
established her plea. Now, there was certainly 
not less than 300 yards of water between the 
Obedient, which she almost touched, and the 
Delambre. I  have consulted the Elder Brethren 
and they advise me in the first place that it  was 
wholly unnecessary and improper to continue 
hard-a-starboarding right out into the river after 
the Schwan had cleared the Obedient, and that the 
correction of that by a tolerably prompt porting 
would have prevented any accident with the 
Delambre. They also advise me that if the pilot had 
been aware of the position of the Delam bre  some 
appreciable time before he was made aware of it, 
and before the light of the Delam bre  was brought 
right ahead of him there would have been no 
difficulty in avoiding a collision with the Delambre, 
That is upon the general aspect of the case, bub 
if you take the pilot’s story which is the evidence 
upon which the defendants most rely, the matter 
stands thus : His ship has payed off under a star
board helm, till he has brought her to head some
where towards the south shore, but only three 
points from the straight course up, and in that 
position the Delam bre, is two to three ship’s 
lengths off, and right ahead. The Elder Bre
thren advise me that in that position there could 
have been no difficulty whatever in avoiding the 
Delam bre. Therefore, upon my view of the case, 
my decision under advice is that the collision 
with the Delam bre  was by no means the conse
quence of the wrong navigation of the Schwan in 
the action she took to avoid collision with the 
Obedient. That is putting the case higher than I  
need, because upon this issue the onus of proof is 
on the defendants, and if they fa il to prove that 
it was the same act of improper navigation, or, in

other words, the same occasion, then they fail- 
Upon all grounds, therefore, I  am of opinion that 
this plea fails, and that it  is not open to the defen
dants to lim it the owners of the Albano, if  they 
succeed in establishing nelgigence in the way 
described, to receiving a portion instead of the 
whole of their damages. Upon this part of the 
defence there must be judgment for the plaintiffs.

I t  was arranged between the owners of the 
Albano  and of the Schwan  respectively, that 
the question whether the collision between the 
Albano  and the M agg ie  was due to the negligence 
of the Albano  or of the Schwan  should be deter
mined according to the decision of the Court of 
Appeal in the action between the M eggie  and 
the Albano.

On the 8th March 1892 this appeal came on, 
but was dismissed.

The judgments were as follows :—
Lord E s h e r , M .R.—In  this case a steamship 

under way ran into a vessel at anchor. The 
question is whether in the circumstances she is 
liable. I t  seems to me that the rule of law with 
regard to such a collision has been laid down in 
the Adm iralty Court, in the Privy Council, and 
in this court especially, in the most distinct 
terms. I  am of opinion that what has been laid 
down in this court is the law which must govern 
this court, or if that law differs—although I  do 
not think it does—from the law laid down in the 
Adm iralty Court, or in the Privy Council, the 
Privy Council has no power to overrule this 
court. In  the case of Tne A n o t L y le  (55 L . T. 
Rep. N. S. 576; 11 P. Div. 114; 6 Asp. Mar. Law 
Cas. 50) the definitions of inevitable accident, 
which were thought to have been somewhat loosely 
expressed in the Admiralty Court, were discussed. 
I t  was a judgment given by Lord Herschell, 
in the presence of myself and Pry, L.J., who 
agreed, therefore, w itli the definition of the law 
as laid down by Lord Herschell. He said: 
“ Under these circumstances the burden is on the 
defendants to discharge themselves from the 
liability which arises from the fact that the A n o t 
L y le  came into collision with and damaged a ship 
at anchor. The cause of the collision in such a 
case may be an inevitable accident not arising 
from negligent navigation; but unless the defen
dants can prove this the law is clear, and they 
are liable for the damage caused by their ship.” 
A ll I  can say is that in a very long experience in 
the Admiralty Court, and dealing since that time 
with Admiralty judgments, there has always been 
a marked distinction between the phrase “ in
evitable accident ” and the phrase “ mere negli
gence,” and that “ inevitable accident ” is a far 
larger term, and meant to be a much larger term, 
than a case of mere negligence. In  the case of 
The In d u s  (56 L. T. Rep. N. S. 376; 12 P. Div. 
46; 6 Asp. Mar. Law Cas. 105) where this matter 
was considered, the law is stated thus : “ I t  is the 
duty of a vessel in motion to keep clear of one at 
anchor if the latter can be seen, and if she does 
not keep clear she must show good cause for not 
doing so. In  what way, then, could the defen
dants justify themselves P They could say that 
everything was done which could be done by 
careful seamen, but that some overwhelming 
storm occurred which prevented the ship from 
being navigated as she ought to have been. 
They could say that an entirely unforeseen
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accident which could not have been prevented by 
proper management occurred to the m^hmery 
with the same result. There are yet other things 
which may be classed under the head of law 
known as inevitable accident, which 1 

known expression, and, though  ̂ it may 
philosophically correct, answers itspurpose;bu  
the defendants must clearly prove the occurrence 
of such an inevitable accident.” Now, these 
words were deliberately used with reference to 
what is taken to be a well-known phrase, ,, 
evitable accident,” and which is a head of la 
known and distinguishedfrom the case ol me[e n b 
ligence. The ship in motion does not justify hms0 
hy merely saying, “ I  was not guilty of a wan 
ordinary care and skill.” She must show a 
was an inevitable accident. That is the law ai 
down by the court, and it only leaves open tbis _ 
what is the proper definition of inevitable acci
dent P To my mind these cases _ show cleaiiy 
what is the proper definition of inevitable accident 
as distinguished from mere negligence, from mere 
want of reasonable care and skill. I f  that be so, 
and if the facts which have been found by the 
learned judge here were to be adopted by us, 1 
should say that the defendants had failed to make 
out what they are bound to make out to escape 
liability, because the learned judge in his judg
ment says that -l there was no negligence m his 
not having observed particularly these vessels at 
anchor before because they were not in his way ; 
and although as is said porting and hard-a- 
porting and continuing under a port helm would 
probably have avoided a collision, and it was 
probably an error in judgment not so to have 
proceeded, yet it was a manœuvre on the spur of 
the moment, done under the man’s best judg
ment formed on the spur of the moment, 
which is entirely excusable and cannot be 
held to be negligence.” I f  that was all that 
the facts showed I  should say that the defen
dants were wrong and that it was not enough 
for them to show that they were not guilty of 
a want of reasonable care and skill. That would 
not show that there was not something better 
which could have been done and which if it had 
been done could have avoided the collision. They 
would have fallen short therefore of showing that 
it was an inevitable accident.

The collision in this case took place under 
peculiar circumstances, and the question whether 
proper manœuvres were employed and whether any 
manœuvres could have avoided this collision is a 
question of nautical skill. I t  is said that the master 
of the Albano was guilty of negligence in the ordi
nary sense, i.e., a want of ordinary care and skill, 
and that he ought to have seen the lights of the 
Obedient and Meggie. I  do not understand that 
the President found that he did not see them, but 
he said he did not observe them. There was no 
occasion for him to have observed them in the 
sense that he should fix his mind on where they 
were. They were not in his way and he did not 
observe them. Therefore there was no negligence 
in his not observing them. This is a case which 
requires nautical assistance, which we have. The 
assessors in the Admiralty Court unfortunately 
did not agree. The gentlemen who assist us, 
however, do agree, and in answer to our question 
say : “ We are of opinion that the Albano was 
proceeding on a proper course and at a proper 
distance from the Schwan which had passed her, I

and was two or three lengths ahead when she 
suddenly starboarded.” We therefore have them 
nautical opinion that the Albano  was not too 
close, that she was proceeding up with care and 
was at least three lengths from the Schwan  when 
the Schwan  starboarded Our ^sessorsgoonto 
sav “ That the A lbano  was unable to distinguisn 
the lights of the Obedient and the Meggie owing 
the Schwan  intercepting her clear view ahead,
that the Albano  pe^ormed a right manœuvre m
stonning, going astern, and putting her helm 
hard-a-port by which the A lbano  just cleared the 
stem of the Schwan-, that it was at this time she 
first saw the lights of the Obedient and the 
Meqqie ’’—and here comes the im po ^ nt matter—
“ that there was no room, owing to the three-kno 
tide setting her up the river to pass ahead of the 
Obedient and to go under her s tem  and between 
her and the M eggie .” Prom that I  understand 
that if she had kept on with her hard-a-port helm 
she would have gone into the Obedient eltker way. 
She could go neither ahead nor astern. What is 
1 1 ® ^«enuence of that? The assessors say,
“ that her then putting her helm hard a starboard 

tip  upsi  thing she could have done, i.e., to 
Iv o if ^ n g  ¿ S gthe Obedient. They continue : 
"U n fo ftu n ite ly  however
c o m in g  ^  j je r 'h e lm ' h a rd  a s ta rb o a rd , w h ic h
because ¿he p u t  hei^ be l ^  R  fo llo w 8  f r o m

iv S t h a t  the tide took her, though she did the 
t  t thtog she could, and drove her down on to 
n ï m a g i e  I f  that be so, it satisfies my view of 
. e -a accident, because something happened 
”  T w b lh  she had no control and the effect of 
which could not be avoided by the greatest care 
•md skill In  these circumstances I  think she did
satisfy the re q u ire m e n t o f  sh o w in g  th a t  th is

was caused, so far as she was concerned, 
r S S  S é n t .  Therefore, though not 
for the same reasons, I  think the decision is right 

V tio i tbe anneal must be dismissed, 
i  u  ' S  the Master of the Rolls, I  

*  , ’ „ hmmd to take the law which governs
rv^nTse from the cases of The A n o t L y le  (ub i this case (nbi y W ith regard to

Tide I  should desire to point out that 
the A n o t ^  ^  Lord Herschell, then Lord

1” >  the Master of 
Unanceuoi, lf states the matter in this

oi it. collision in such a case 
y ■ , inevitable accident not arising from

negligent navigation; but unless the defendants 
negngeu & clear and they are liable
r a t m a g e c i d  by their ship.” Applying 
that to the facts of this case it means this that 
when one ship is at anchor and another ship m 
motion collides with her, the ship m motion is 
p r im a  fa c ie  liable, and can only escape from that 
liability bv showing inevitable accident. Then it  
is to C  observed that the Lord Chancellor, 
speaking of inevitable accident, connects it  with 
the notion of negligence to this extent that he 
finds it  “ not arising from negligent navigation. 
W hat is inevitable accident is a point evidently 
left open by that judgment, and which in that 
case it  was not necessary to decide. In  the case 
of The In d u s  (u b i sup.), in the same manner it  
appears to me that the court did not attempt any 
definition of what was inevitable accident. The 
Master of the Rolls, in the course of his judgment 
in that case, illustrated what would be inevitable
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aoci&mt, and he seems to me not to have sepa
rated the question entirely from that of care 
because he refers to unforeseen accident being 
that which could not have been prevented bv 
proper management. He does not say by anv 
management, but uses the words “ proper manage 
ment.’ Although neither of th L eP juTgmente 
contains a definition of inevitable accident, they 
nevertheless seem to contain indications that, in
t t ^ T fT 8WLat r  m6Titable acc'dent consider! tions of care, negligence and want of care enter
Ic c id ^ T ’/ w 118t0ahe? f liercaseson inevitable 
foe t m’ ^ rat doo the Case of The Marpesia 
(r 6 L ™T - ETep- ^  s - 333; L - Rep- 4 S. C. 2&  ■ 1 
Asp. Mar Law Cas. 261) in the1 Privy Council
law l1' L+f dSfilp? tb?'e 8aid that “ They take the 

® tbey find R laid down by D r. Lushington 
m two cases. In  the case of The Bolina (3 Notes 
“ j ® 1 D r. Lushington says, “ W ith regard to 
inevitable accident the onus lies on those who 
bnng a complaint against a vessel, and who seek 
to be indemnified. On them is the onus of proving 
that the blame does attach upon the vessel pro- 
oeeded against; the onus of proving inevitable 
accident does not necessarily attach to that 
vessel; it  is only necessary when you show a 
prima facie case of negligence and want of due 
seamanship ” Again, m the case of The Virqil 
(2 Wm, Rob. 201), the same learned judge gives 
this definition of inevitable accident: “ In  my 
apprehension an inevitable accident in point of 
law is this, viz., that which the party charged with 
the offence could not possibly prevent by the 
exercise of ordinary care, caution, and maritime 
skill. I f  a vessel charged with having occasioned 
a collision should be sailing at the rate of eight 
or nine knots an hour when she ought to have 
proceeded only at the speed of three or four, it 
will be no valid excuse for the master to aver that 
he could not prevent the accident at the moment 
it  occurred; if he could have used measures of pre
caution that would have rendered the accident 
less probable,” Here we have to satisfy ourselves 
that something was done or omitted to be done 
which a person exercising ordinary care, caution, 
and maritime skill in the circumstances either would 
not have done or would not have left undone as 
the case maybe.” Now, I  find no intention’ on 
the part of the court either in the case of The 
Anot Lyle (ubi sup.) or The Indus (ubi sup.) to 
overrule or depart from that earlier definition of 
inevitable accident, and I  cannot help thinking 
that the Master of the Rolls in the definition 
which he has given has introduced a somewhat 
new rule which, as far as I  can find, is not 
sanctioned by any of the earlier authorities, and 
for myself I  prefer adhering to the definition of 
inevitable accident given by D r. Lushington in 
the cases_ referred to and adopted by the Privy 
Council in the case of The Marpesia (ubi sup.). 
Before leaving this question I  wish to observe that 
it  appears to me that inevitable accident, as ap
plied to two vessels both in motion, and to one 
vessel in motion and one at rest differs in this 
respect, that it  is obvious that the facility with 
which a stationary body may be avoided is very 
much greater than the facility with which a 
moving body may be avoided, especially when the 
law of that motion is more or less unknown ; and 
therefore, though I  think that the principle of law 
applicable to the two cases is the same I  think 
the different circumstances make an important

difference in the application of the common prin
ciple to the two different cases. Now, applying 
the rule to the facts of this case, I  w ill say at once 
that if  the matter had been left to my judgment 
I  should have thought it was possible for a vessel 
to make her way up the Thames with ordinary 
diligence and proper seamanship without coming 
into collision with another vessel; but the Master 
of the Rolls has already read the advice which we 
have received from our assessors. I t  is impossible 
for me not to accept that advice ; and upon that 
it  appears to me not to be established that the 
Albano acted with any want of ordinary care or 
skill, or that she acted in any way other than the 
best. I f  she acted in the best manner in which 
she could act, it  follows that, whichever definition 
of inevitable accident we adopt, inevitable acci
dent has happened in this case, and the appeal 
fails.

L opes, L .J .—I  have nothing to add except to 
shortly state my view of inevitable accident. I  
think the proper one, and the one I  wish to adopt, 
is that given in The Marpesia (ubi sup,), viz., 
“ Inevitable accident is that which the party 
charged with the damage could not possibly pre
vent by the exercise of ordinary care, caution, and 
maritime skill.” I  think that is a definition 
which, according to my view, is consonant with 
all the authorities. I  know no distinction as 
regards inevitable accident between cases occur
ring on sea and on land. I f  this accident had 
occurred on land I  think the definition I  have 
quoted from The Marpesia (ubi sup.) would have 
been equally applicable. 1 think this appeal must 
be dismissed.

Subsequently to this decision judgment was 
entered by Sir F. Jeune against the owners of the 
Schwan, holding that the collision between the 
Albano and the Meggie was due to the negligent 
navigation of the Schwan, and also in accordance 
with the decision of Sir Charles B utt pronouncing 
that the said collision, and the said damage occa
sioned thereby, arose from the fault or default of 
the owners, master, and crew, of the said steam 
vessel Schwan or some or one of them on a dis
tinct occasion from the damage occasioned by a 
collision between the said steam vessel Schwan 
and the steam vessel JJelambre, and that the de
fendants are not entitled in respect of the 
damages recoverable in this action to the benefit 
of the decree of lim itation of liability in action 
1891, Fo. 157.

The owners of the Schwan assented to so much 
of the judgment being entered against them as held 
the cause of the collision between the Meggie 
and Albano to be the negligent navigation of the 
Schwan, but now appealed from the latter part 
depriving them of availing themselves of the 
decree in their lim itation of liability action.

July 26.—Sir Walter Phillimore and J. P. 
Aspinall, for the Schwan, in support of the 
appeal.—I t  was one act of negligence which led 
to the collision between the Schwan and Delambre, 
and the collision between the Meggie and Albano. 
There were no separate acts of negligence:

The Creadon, 54 L. T. Rep. N. S. 880: 5 Asp. Mar.
Law. Cas. 585 ;

The Rajah, 27 L. T. Rep. N. S. 102; 1 Asp. Mar.
Law Cas. 403; L. Rep. 3 A. & E. 539.

The Merchant Shipping Act Amendment Act 
1862, s. 54, speaks of “ damage to ships ” in the
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plural, showing tha t the Legislature contemplated 
lim iting  a shipowner’s liab ility  m  some cases to 
damage done to more than one ship.

Kennedy, Q.C. and F. W. Raikes, for the respon- 
dents, were not called on.

Lord E s h e e , M .R.—The Schwan, while navi
gating up the river Thames, had to act foi the 
steamship Obedient, which was at anchor I f  the 
Obedient had been there alone the Schwan would 
have had her choice of avoiding her in J ^ 
she liked; but she had not a free choice because 
the vessels Meggie and Delambre were ^ th  to the 
south of the Obedient. There was a space between 
these two vessels. In  these circumstances the 
proper manœuvre for the Schwan was to have 
gone to the north of the Obedient but she chose 
to starboard her helm and go close across the 
bows of the Obedient That put her m a dangerous 
position with regard to the other ships. U^ess 
she ported very hard indeed she would not go into 
the Meggie, but unless she ported at once she 
would probably striké-as she eventually d id -  
the Ddambre which was to the south ot 
the Meggie. W hat was her duty P She was 
bound to port her helm and go between the 
Meggie and the Ddambre. We are advised that 
the moment she was clear of the Obedient she 
ought to have ported her helm so as to go clear oi 
the Delambre. Her first mistake was in star
boarding and going to the southward of the 
Obedient, and her second mistake was after star
boarding not using ordinary care and skill to 
avoid the consequences of that first mistake. 
Hence it  is not the first mistake which was the 
cause of the accident to the Delambre, but the 
second. The first mistake was the cause of the 
accident to the Albano, because by starboarding she 
prevented the Albano keeping her course and going 
up between the Meggie and the Delambre. She 
put the Albano in such a position with the Meggie 
and Ddambre as to cause a collision between the 
Meggie and Albano, as has already been deter
mined.

There were therefore two mistakes causing 
accidents to two ships. That makes the Schwan 
liable to two ships in respect of two difierent acts 
of negligence, and hence she is liable to each of 
them to the extent of her statutory liability. She 
cannot make them prove against the one fund 
under the same lim itation decree. Then the appel
lants say that they are not liable to the Delambre, 
because such collision was solely the fault of their 
compulsory pilot in not porting his helm after 
clearing the Obedient. Now the onus ot esta
blishing this plea is on the Schwan. She must 
prove not only that there was fault on the part 
of her pilot, but that the collision was solely 
caused by his fault. On reading the evidence I  
toink it proves the contrary, and that the fault 
was the jo int fault of the pilot and the crew, who 
did not give him due notice of the position ot the 
Delambre. Therefore I  think the learned judge 
was right. I  agree with the law as laid down in  
The Creadon (ubi sup.). I  do not think anything 
turns upon the language of the Acts of 1854 an^ 
1862. I f  a ship runs into one ship on Monday and 
another on Tuesday, Sir W alter Phillimore admits 
that the wrongdoer must be liable to each of these 
two. So if you run into a ship in the morning 
and another in the afternoon, what does it  signify, 
or half an hour elapses between the two collisions,

what difference does it  make ? I t  is not the time 
which is the substantial thing. The_ question is, 
are both the result of the same negligent act ot 
seamanship? I f  they are not, the Act of Parlia
ment does not apply each as to each oi them 
separately. That I  gather to be the decision, and 
the right decision, in The Creadon (ubi sup.). I  
am of opinion therefore that this appeal must be
dismissed. . „ ,,

B o w e n , L .J .— I  am entirely of the same 
opinion. The question arises in rather a singular 
manner. The act of starboarding by the Schwan, 
a negligent act, was a beginning which led to two 
separate accidents. The Schwan having star
boarded, continued doing so, and struck and sank 
the Delambre. Eor that she was responsible. 
But in addition to sinking the Delambre, another 
result of her starboarding was that she went 
across the bows of the s.s. Albano which was fol
lowing her, and caused her to come into collision 
with the Meggie. The Albano was damaged by 
that collision, and sues the Schwan, whose owners 
do not deny that they axe answerable to the 
Albano for the accident. They admit that star
hoarding was a wrong manœuvre, for the conse- 
quences of which they are responsible ; but they 
say that under sect. 54 of the Merchant Shipping 
Act Amendment Act 1862, they are also at the 
same time liable to the Delambre .because the 
same act, the crossing of the bows of the Albano, 
led to the sinking o f . the Delambre. They say 
that under that section passed for the protection 
of shipowners against the negligence of their 
captains, and lim iting their liability m cases of 
negligence, they are only liable tor a proportion 
of the amount to the Albano, and that they have 
to reckon with the Delambre as well. Tim answer 
which the owners of the Albano make, raises the 
point under consideration. The Albano says it  
was not the same act of improper navigation 
which drove her into the Meggie that caused the 
collision between the Schwan and the Delambre. 
They say it  was the starboarding of the Schwan 
across the Albano’s bows that drove her into the 
Meggie, and they say she might still have avoided 
the Meggie if she had navigated properly, for she 
might have ported and gone safely up the river. 
We have therefore to determine whether it  was 
the original act of improper navigation that 
caused both collisions, or whether, assuming the 
original starboarding to be negligence, there was 
not time and opportunity to correct the mistake, 
and whether by the use of ordinary care and skill, 
the Schwan might not Btill have corrected it, and 
avoided the Delambre. I t  seems to me that the 
Albano has a right to say that the Schwan might 
have corrected the mistake, even if  she had 
crossed the bows of the Albano, which is a view 
supported by the evidence, and by the advice 
given us by our assessors. They entertain no 
doubt that there was time for the Schwan to have 
ported her helm and gone safely up the river 
without any danger to the Delambre whatever. 
But that does not determine the point, because 
the appellants rely on compulsory pilotage. 
Supposing we should find that the continuation 
of the mistake in seamanship was solely the fault 
of the pilot, then the Schwan would be entitled 
to say that, though it  was the second act of negli
gence that caused her to strike the Delambre, that 
second act of negligence was the fault of the pilot, 
and no one else. B ut the pilot says that, if  the
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look-out had reported the Delambre earlier he 
might have avoided her. On whom is the burthen 
of proof? As the Master of the Rolls has 
pointed out, it  is on the Sehwan. They, to suc
ceed, must show that the second collision was due 
to an act other than the starboarding and which 
was wholly due to the pilot, and not to their 
master or crew. I t  w ill not do to merely show 
[hat the pilot was in fault. They must show that 
he only—apart from the master and crew—was 
in fault. The real point is, if the pilot had been 
warned earlier could he have avoided the second 
coilision ? I f  he could, it is impossible to say 
that the neglect of the look-out to warn him may 
not have contributed to the collision, and as the 
onus of proof is on the Sehwan, they have failed 
to discharge it. W ith regard to the construction 
ot the statute, I  have nothing to add to what has 
been said by the Master of the Rolls. I t  is clear 
tnat you must consider in each case what damage 
is caused by the one act of improper seamanship; 
II you find two acts which are distinguished from 
one another, both leading to damage, then the 
double damage is not due to the same act of 
5 ®&bgence. I t  is due to two acts, and not to one. 
1 he question is, W hat unseamanlike act of those 
in charge of a ship has caused a particular acci
dent. The law as laid down in the case of The 
Creadon (%6i sup.) and as enunciated by the Master 
of the Rolls is clear upon the question.

K ay , L.J.-—This is not a question of law, but 
of fact, and is put very neatly in the judgment of 
the court below. The question is, Was it  a neces
sary consequence of the Sehwan starboarding to 
clear the Obedient that she should run into the 
Delambre. I t  appears to me clear, and in this 
the assessors agree, that it was not the necessary 
consequence, that there was ample time to have 
seen the Delambre, and to have manoeuvred so as 
to have cleared her. That the Sehwan is liable 
to the Albano no one denies; but it was the failure 
to alter her course after starboarding, which was 
the proximate cause of the collision with the 
Delambre. Then arises the question whether she 
is excused by compulsory pilotage. But it is not 
proved that the fault was that of the pilot alone, 
but also partly the fault of the look-out. I f  the 
pilot had known earlier of the presence of the 
Delambre, he would have ported and cleared her. 
I t  is therefore not established that the fault was 
that of the pilot alone. This appeal must be dis
missed.

Solicitors for the owners of the Sehwan, Clark
son, Qreenwells, and Co.

Solicitors for the owners of the Albano, Pritchard 
and Sons.

Friday, Dec. 9, 1892.
(Before Lord E s h e r , M .R., L o p e s  and 

K a y , L.JJ., and Assessors.)
T h e  L a n c a s h i r e , (a )

ON A P P E A L  P R O M  T H E  A D M IR A L T Y  D IV IS IO N .

Collision—Fog— Stop and reverse—Regulations for 
Preventing Collisions at Sea, art. 18.

Where two steamships are approaching one another 
in a fog they must stop and reverse, unless the in
dications are distinct and unequivocal that i f  
both vessels continue to do what they appear to

be doing they will pass clear without risk of 
collision.

Where a steamer going dead slow in a fog heard 
the whistle of an approaching steamship broaden
ing_ on her bow, and kept on, but on hearing a 
whistle at the same bearing as the one before it 
stopped her engines, and on hearing the next 
whistle narrower on the bow, reversed them, she 
was held to blame for breach of article 18 of the 
Regulations for Preventing Collisions at Sea, feyr 
not having reversed her engines when the whistle 
ceased to broaden.

T h is  was an appeal by the defendants in a collision 
action from a decision of Barnes, J., finding both 
ships to blame.

The collision occurred in the English Channel, 
near the Owers Light, about 8 p.m. on the 
10th June 1892, between the plaintiffs’ steamship 
the Ariel, and the defendants’ steamship the 
Lancashire.

A t the time in question the Lancashire, a 
steamer of 4193 tons gross, laden with general 
cargo, was proceeding down Channel on a voyage 
from London to Liverpool. There was a fog, and 
the Lancashire was going dead slow, making 
three and a half knots. In  these circumstances 
the whistle of a steamer, which proved to be the 
Ariel, bound from Yarna to Hamburg, was heard 
about one and a half points on the starboard bow. 
The whistle which continued to be heard gradually 
broadened on the bow, until it  got to about 
two and a half to three points on the bow, when 
the next whistle instead of broadening was heard 
at the same bearing. The master of the Lancashire 
thereupon stopped his engines. The next whistle 
was narrower, and showed that the Ariel was 
closing rapidly. The master of the Lancashire 
then reversed his engines, but the Ariel imme
diately after came in sight about 150 yards off, 
and bearing two and a half to three points on 
the starboard bow, and with her port side struck 
the stem of the Lancashire.

A t the tria l before Barnes, J., he held that the 
primary cause of the collision was the wrongful 
porting of the Ariel. As to the Lancashire he 
asked his assessors the following question: “ Were 
the indications by the whistle from the Ariel 
under the circumstances which I  have stated such 
as to convey distinctly to an officer of reasonable 
skill in the locality in which the vessels were, 
that the two vessels were so approaching that 
they would pass well clear of each other without 
risk of collision until the Ariel ported P” The 
Trin ity Masters having answered this question in 
the negative the learned judge continued: “ I t  
follows from that, and in this the Trin ity Masters 
agree with me, that the Lancashire, having regard 
to the answer which is given to that question 
based upon the original fine position in which the 
Ariel was heard ahead on the starboard bow, 
should have stopped her engines and possibly 
gone on at a reduced speed again, but have 
slackened her speed certainly at a time before she 
did; and' on the grounds which I  have stated, 
because there is no doubt that she kept on at a 
speed of somewhere about three and a half knots 
up to the time when the vessels were very close to 
each other, I  think that the Lancashire must be 
found to blame.”

Sir Richard Webster, Q.O. and Bucknill, Q.C. 
(with them Arthur Russell) for the defendants, in(o) Reported by Butler Aspinall, Esq., Barrister-at-Law.
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support of the appeal.—The Lancashire did not 
break art. 18 of the regulations. The test is 
whether the vessels were so approaching as “ to 
involve risk of collision.” The moment the 
suspicions of the master of the Lancashire were 
aroused he stopped. As soon as his suspicions 
were confirmed he reversed. The decision in The 
Ceto (62 L . T . Rep. N . S. 1; 14 App. Cas. 670; 
6 Asp. Mar. Law Cas. 479) must be confined to 
the circumstances of that case. [K a y , L.J.— I  
think not. The language there used seems to lay 
down a general rule.] In  that case the courses 
were crossing.

Pyke, Q.C. and M iller (with them Sir Walter 
Phillimore), for the respondent, were not called 
on.

Lord E sh er , M .R .—I  think that we are bound 
by the 'decision of the House of Lords in The 
Ceto (uhi sup.). I t  is clear that the second whistle 
heard on the same bearing as the one before 
showed, considering the way in which the vessels 
were approaching, that the Ariel had ported. We 
have asked our assessors this question, “ When 
the Lancashire stopped were the indications such 
as to show to the captain of the Lancashire 
distinctly and unequivocally that if both vessels 
continued to do what it appeared that they were 
doing, i.e., the one proceeding slowly on, and the 
other porting towards the first, they would pass 
clear without risk of collision P ” The answer is 
of course “ No.” We must, therefore, in obedience 
to the decision of the House of Lords, hold that 
the learned judge was right in finding the 
Lancashire to blame. I  must say, I  think that 
the rule in The Ceto (uhi sup.), so far as it relates 
to steamers approaching one another in a fog, is 
one which had never been enunciated before. We 
are, however, bound by it.

Copes, L .J .— I  agree tha t we are bound by 
The Ceto (ubi sup.).

K ay, L.J.—Article 18 prescribes two alter
natives, and under the circumstances, according 
to the rule laid down in The Ceto (ubi sup.), the 
Lancashire ought to have reversed. She only 
stopped. She is therefore to blame for a breach 
of the article.

Solicitors for appellants, Pritchard and Sons, 
for Bateson, Warr, and Bateson, Liverpool.

Solicitors for respondent, W. A. Crump and Son.

Monday, Dec. 12, 1892.
(Before Lord E sh er , M .R., L opes and K a y , 

L.JJ.)
T h e  D ar t , (a)

ON A P P E A L  F R O M  T H E  P R O B A TE , D IV O R C E , A N D  
A D M IR A L T Y  D IV IS IO N .

Practice — Collision — County Court —Appeal — 
Judicature Act 1873 (36 & 37 Viet. c. 66), s. 45— 
County Courts Act 1875 (38 & 39 Viet. c. 50), 8.10 
— County Courts Act 1888 (51‘<&52 Viet. c. 43), 
8 188, sub-sect. 5.

Where a judgment of the County Court in 
Admiralty has been altered by the Admiralty 
Division, an appeal lies without leave to the 
Court of Appeal.

T h is  was an appeal by the defendants in  a collision 
(«) Reported by B i t i .e r  A s h n a l l , Eaq., Barrister-at-L&w.

VOL. V T I., N . s .

[C t . of  A p p .

action from a decision of the Divisional Court of 
the Adm iralty Division, reversing the judgment 
of the County Court.

The collision occurred on the 27th March 1891, in 
the Medway, between the plaintiffs’ barge Isabella 
Little and the defendants’ barge Dart.

The action was instituted on the Adm iralty 
side of the Rochester County Court. The County 
Court judge gave judgment for the defendants.

The plaintiffs appealed to the Divisional Court 
of the Adm iralty Division, which reversed the 
judgment of the court below, and gave judgment 
for the plaintiffs with costs, and refused to give 
the defendants leave to appeal.

From this decision the defendants appealed.
The following Acts of Parliament were referred 

to in argument: —
Supreme Court of Judicature Act 1873 (36 & 37 

Viet. c. 66):
Sect. 45. A ll appeals from petty or quarter sessions 

from a County Court or from any other inferior court, 
which might before the passing of this Act have been 
brought to any court or judge whose jurisdiction is by 
this Act transferred to the High Court of Justice, 
may be heard and determined by divisional courts 
of the said High Court of Justice, consisting 
respectively of such of the judges thereof as may from 
time to time be assigned for that purpose pursuant to 
the rules of court, or (subject to rules of court) as may 
be so assigned according to arrangements made for the 
purpose by the judges of the said High Court. The 
determination of such appeals respectively by such 
divisional courts shall be final, unless special leave to 
appeal from the same to the Court of Appeal shall be 
given by the Divisional Court by which any such appeal 
from an inferior court shall have been heard.

County Courts Act 1875 (38 & 39 V iet. c. 50) :
Sect. 10. There shall be no appeal from a decree or 

order of the High Court of Admiralty of England, made 
on appeal from the County Court when such decree or 
order affirms the judgment of the County Court, except 
by express permission of the judge of the High Court 
of Admiralty. When upon an appeal the High Court of 
Admiralty alters the judgment of the County Court, no 
leave to appeal to Her Majesty in Council shall bo 
necessary.

Sect. 14. This Act shall come into operation on the 
2nd day of November next after the passing hereof.

County Counts Act 1888 (51 & 52 V iet. e. 43):
Sect. 188. The Acts specified in the schedule to this 

Act are hereby repealed from and after the commence
ment of this Act. Provided that (5) this repeal shall 
not revive any enactment, right, office, privilege, matter, 
or thing, not in force or existing at the commencement 
of this Act.

The County Courts Act 1875 is one of the Acts 
specified' in the schedule to the County Courts 
Act 1888.

Pyke, Q.C. (with him Baden-Pawell), for the 
respondents, took the preliminary objection that 
there was no right of appeal.—The right to appeal 
from the Adm iralty Divisional Court is governed 
by sect. 45 of the Judicature Act of 1873, which 
does not allow an appeal to this court without 
leave. I t  is true that by sect. 10 of the County 
Courts Act 1875 no leave was necessary where the 
Adm iralty Court altered the decision of the 
County Court; but the Act of 1875 has been 
repealed by the County Courts Act 1888.

Bucknill, Q.C. (with him A. E. Nelson), for the 
appellants, contra.—Sect. 10 of the County Courts 
Act 1875 repeals sect. 45 of the Judicature Act 
1873, so far as it affects County Court Adm iralty 
appeals. And although the County Courts Act 
1888 repeals the County Courts Act 1875, it

2 Z
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piovides that by so doing it does not revive any 
enactment not in force at the commencement of 
the Act. Hence sect. 45 does not apply, and 
there is an appeal.

'Pyhe, Q.C. in reply.
Lord E sh ee , M.R.—I  think we must overrule 

this objection, and hear the appeal.

A ° f tlie C ounfcy  CourtsAct 1875 is different m terms from sect. 45 of the
Judicature Act 1873. They cannot be read to
gether, and consequently sect. 45 of the Judicature 
Act is repealed to this extent, that in Adm iralty 
actions where a divisional court has altered the 
judgment of the County Court, leave to appeal to 
the Court of Appeal is not necessary. And 
although the last County Court Act repeals the

r loo C5-’ d°es so suhject to this, that by 
sect. 188 it  is provided that the repeal “ shall not 
revive any enactment not in force at the com
mencement of this Aet.v Therefore sect. 45 of 
the Judicature Act remains repealed to the extent 
1 have mentioned, and hence there is an appeal 
where the Divisional Court has altered the iudo’- 
ment of the inferior court.

K a y , L.J.— I  am of the same opinion. The 
question, although at first sight very complicated, 
admits of a clear answer. The J'udicatui-e Act of 
1873, which came into operation on the 1st Nov 
1875, provided by sect. 45, that from the decision 
of the Divisional Court upon an appeal from a 
County Court, there should be no further appeal 
without leave. The County Courts Act of 1875, 
which came into operation on the 2nd N ov’ 
enacted that in Adm iralty appeals from a County 
Court, no leave should be necessary to appeal to 
this court when the Divisional Court altered the 
judgment of the County Court. These two 
sections are absolutely inconsistent, and therefore 
the earlier provision in the Judicature Act was 
repealed by the later enactment of 1875. Thefi 
we have the County Courts Act of 1888, which in 
its turn repeals the Act of 1875, but provides that 
the repeal shall not revive any enactment not in 
force at its commencement. That part of sect. 45 
of the Judicature Act 1873 preventing an appeal 
from the decision of the Adm iralty Divisional 
Court without leave, was not in force at the com
mencement of the Act of 1888, and therefore by 
the very words of the Act of 1888 sect. 45 in its 
application to Adm iralty cases is not revived. 
Hence, in my opinion, there is an appeal without 
leave from an order of the Divisional Court alterin« 
a judgment of the County Court in an Adm iralty

Objection to jurisdiction overruled.
Solicitors for the appellants, Lowless and Co. 
Solicitors for the respondents, Ingledew, Ince, 

and Colt.

Wednesday, March 1, 1893.
(Before Lord E shee , M .R., L in d l e y  and 

B o w en , L.JJ.)
T h e  E id e e . (a)

ON A P P E A L  F E O M  T H E  P E O B A T E , D IV O E C E , A N D  
A D M IE A L T Y  D IV IS IO N .

Practice-Salvage contract—Foreign ship—Lien 
—Service out of the jurisdiction—Order X I  
r. 1 (e)._________
(a) Reported by Butler aspinall, Esq., Barrister-at-Law.

A German ship belonging to a German company 
carrying on business in Germany, having stranded 
on the English coast, her master entered into a 
written contract with a German and Swedish 
salvage company, by which they undertook to 
get the ship off and to convey her to Southampton, 
against “ a salvage reward or compensation” of 
50 per cent, of the value of the salved property, 
the value in case of difference to be settled by 
arbitration, the money to be paid to the German 
salvage company, who were to have a lien upon 
the ship and cargo. No place of payment was 
named in the contract. The ship was got off, 
and delivered to her owners in Southampton. 
The value was ascertained by arbitration held in 
Germany. In  these circumstances the Swedish 
company commenced an action in personam in 
the Admiralty Division against the German 
shipowners to recover their proportion of the 
salvage money due under the contract', and 
now sought to obtain leave under Order X I., 
r. 1 (e) to serve notice of the writ out of the 
jurisdiction.

Held (affirming S ir Francis Jeune), that there ivas 
no breach of contract which ought to be performed 
within the jurisdiction, and hence the plaintiffs 
were not entitled to serve notice of the writ upon 
the defendants out of the jurisdiction.

T h is  was an appeal from the refusal of the 
President of the Probate, Divorce, and Adm iralty 
Division to allow service out of the jurisdiction of 
notice of a w rit of summons.

The plaintiffs, who were the Neptune Salvage 
Company—a Swedish company carrying on busi
ness at Stockholm—sued the Norddeutscher Lloyd 
in personam—a German company—to recover 
money due under a contract for salvage services 
to the defendants’ ship, the steamship Eider.

The Eider having stranded on Atherfield Ledge, 
off the Isle of W ight, her master accepted the 
services of the plaintiffs and a German salvage 
company called the Nordischer Bergungs-Verein, 
to get her off, and for this purpose entered into a 
written German contract with the respective 
agents of the two foreign companies.

By the terms of the said contract, which was 
on one of the usual printed salvage contract 
forms of the Nordischer Bergungs- Verein, the 
two salvage companies agreed to attempt to salvo 
the Eider and convey her to Southampton, against 
a salvage reward or compensation of 50 per cent, 
of the value of the salved property, the value of 
the property in the event of disagreement to be 
determined by arbitration. I t  was further agreed 
(inter alia) that the salvage was to he paid to the 
Nordischer Bergungs-Verein within ten days of 
the completion of the salvage services, and that 
if not so paid the Nordischer Bergungs-Verein 
were to have a lien upon ship and cargo.

The salvage services proved successful, and on 
the 30tli March 1892 the Eider was safely docked 
at Southampton, and handed over to her owners’ 
representative in this country.

The salvage on the cargo was paid, some of it 
being paid by the express authority of the 
Nordischer Bergungs-Verein, in this country, to 
the representatives or agents of the two salvage 
companies.

As the parties could not agree on the value of 
the Eider, the amount was determined by arbitra
tion in Germany as being 50,0001, and the award
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of the arbitrators was deposited in the German 
court at Bremen.

The Eider was subsequently arrested in a suit 
in rem for necessaries instituted in this country, 
and sold by the marshal, realising 6000Z. Subse
quently to the Eider being sold, the two salvage 
companies commenced an action in rem in this 
country against the Eider for salvage, but did not 
proceed with such action.

The Nordischer Bergungs-Verein also instituted 
proceedings in personam, in Bremen, against the 
Norddeutscher Lloyd, to recover their share of 
salvage money due under the agreement, but the 
German court decided that the defendants were 
only liable to the amount of the value of the 
salved res.

In  these circumstances the plaintiffs in the 
present proceedings, the Neptune Salvage Com
pany, applied ex parte to the president in 
chambers for leave to serve the Norddeutscher 
Lloyd out of the jurisdiction with notice of a w rit 
of summons, seeking to recover their share of the 
value of the ¡Eider as determined by the German 
arbitration.

The application was granted, whereupon the 
defendants having entered an appearance under 
protest, moved to discharge the order giving leave 
lo r service out of the jurisdiction.

I t  was alleged (inter alia) in one of the plaintiffs’ 
affidavits that the stipulation in the salvage 
contract that the money was to be paid to the 
Nordischer Bergungs-Verein alone was a mistake, 
and that the name of the plaintiff company, the 
Neptune Salvage Company, had been omitted by 
mistake.

The application for service of the w rit was 
made under Order X I., r. 1 (e), which provides as 
follows:

Servioe oat of the inrisdiction of a w rit of summons, 
° r notice of a w rit Of summons, may be allowed by the 
court or a judge whenever : ie) the action is founded on 
any breach or alleged breach within the jurisdiction of 
any contract wherever made which according to the 
terms thereof ought to be performed w ith in the juris
diction.

Jan. 24.—The defendants having entered a con
ditional appearance, now moved to discharge the 
order allowing notice of the w rit to be served 
outside the jurisdiction.

Sir Richard Webster, Q.C. and English Harrison 
(with them Butler Aspinall), for the defendants* in 
support of the motion.—To justify service of this 
w rit out of the jurisdiction, the plaintiffs must 
establish that the payment of money due under 
the contract is to take place in this country ■.

Bell and Co. v. Antwerp, London, and Brazil Line, 
64 L. T. Bep. N. S 276 ; (1891) 1 Q. B. 103; 7 Asp. 
Mar. Law Cas. 154.

The contract is silent as to the place of payment. 
The inference however is, that it  is to be paid in' 
Germany, where the German salvage company, 
who are not plaintiffs, carry on business. The 
contract is a German contract:

Lloyd v. Guibert, 13 L. T. Bep. N. S. 602 ; L. Bep. 
1 Q. B. 115 ; 2 Mar. Law Cas. 0. S. 283 ;

Harris v. Owners of Franconia, 2 0. P. Div. 173. 
The general rule which applies to this case is 
that money is to be paid at the place where the 
person who is to receive the money resides or 
carries on business:

Robey v. Snaefell M ining Company, 20 Q. B. D iv. 
152 ;

Rein v. Stein, (1892) 1 Q. B. 753.

Finlay, Q.C. and D r. Raikes, for the plaintiffs, 
contra.—The court is entitled to look into the 
circumstances under which the contract was made, 
in order to determine whether the payment was 
intended to be in this country :

Reynolds v. Coleman, 57 L. T. Bep. N. S. 588 ; 36 Ch. 
Div. 453.

In  the present case the work was performed in 
this country, and the ship was delivered to her 
owners in this country, and by the very terms of 
the contract she is to be delivered at Southampton 
“ against a salvage award or compensation.” This 
condition, coupled with the fact that the salvors 
are to have a possessory lien, should lead the court 
to the conclusion tlutt payment was intended to 
be made in this country :

Fry v. Raggio, 40 W. B. 120;
Rein v. Stein hlbi sup.) ;
Bell and Co. v. Antwerp, London, and Brazil Line 

[ubi sup.).
The fact that by the contract the money is 
payable to the Nordischer Bergungs-Verein, and 
not to the plaintiffs, was an accidental omission.

Sir Richard Webster in reply.—The fact that 
the defendants might have discharged the lien 
at Southampton does not show that the money 
due under the contract must be paid in this 
country.

The P r e s i d e n t .—This case is important, having 
regard to tire amount of money involved, but I  
do not think anything can be gained by my con
sidering my judgment, because, although when 
the matter came before me originally I  thought 
the wait ought to issue, I  did so in the belief that 
the money was payable in England as the affidavit 
stated. I  find no fault with that allegation in, the 
affidavit, because that was intended, no doubt in 
a compendious way, to express what the plaintiffs’ 
contention was. I  am afraid that I  possibly 
hastily accepted that as a fact, and on that it  
seemed to me that the w rit ought to go. On 
further consideration of the matter, and on 
looking more carefully into the contract itself, 
and considering the inference to be drawn from 
it, I  think I  cannot take that compendious state
ment as accurate. The question appears to me 
to be a simple one, and to be a question of fact in 
a certain sense; that is to say, a question founded 
on the true construction of the contract, and the 
inferences to be derived from the terms of it. The 
matter turns upon Order X I., r. 1, sub-sect (e), 
which is as follows: “ Service out of the juris
diction of a w rit of summons, or notice of a w rit 
of summons, may be allowed by the court or a 
judge whenever: (e) the action is founded on any 
breach or alleged breach within the jurisdiction 
of any contract wherever made which according 
to the terms thereof ought to be performed 
within the jurisdiction.” That means that where 
you have a contract of which part, and not 
necessarily all, is to be performed within the 
jurisdiction, and a breach within the jurisdiction 
has arisen by reason of that part of the contract 
not being performed, then the w rit may issue. I t  
is not necessary, as has been held, that the whole 
of the contract should be performed within the 
jurisdiction; but what is necessary is, that there 
should be a breach within the jurisdiction, that is 
to say, a breach of part of the contract which 
ought to be performed within the jurisdiction.

The authorities on this appear to me to indicate
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very clearly what the principles are by which this 
ride should be construed. The leading case is 
that ot B e llv. Antwerp, London, and Brazil Line
(Uni stun i ~—  ____  , . .

[C t . op A p p .

(ubi sup.). Two propositions appear to me to be 
trom the judgment of the Court ofi T. n o r  oocm T v. i l _H  i  i . .

made out j^ su icm , oi me uourt of
'fhafc CT l  I “  tllG first Place’ seems cleai that it  must be shown that the part of the

contract of which the breach is complained must
—w¡ridn lW d7~n-° u -n!ay’ but r iUSt be Performedith in  the ju risd ic tion ; and secondly, I  gather
from the judgment of Kay, L.J., that to arrive 
at this you must look at the words of the contract 
taken m connection with the surrounding circum- 
aOTnf8'h ,Thu 1 think is not inconsistent with 

n  a  ° thex cases which have been referred to. On the contrary, the other cases appear to
to the principles laid down m that

\o 7 h u /i ynt ldl  t ,Coleman twhi sup.) is dealt with in that to which I  have just referred, and there it
breabt 10Uf8 th a t*be breach complained of was a 
bleach of something which not only was to be 
do“ e m England, but which could not be done 
anywhere else. Therefore it  is clear that there 
was a breach within the jurisdiction. Fry  v 
Baggio (ubi sup.) turned upon the inference to be 
drawn from all the circumstances of the case, and 
the two learned judges who heard that case 
I“™  ?? their view as to the inference, one 
holding that certain facts such as the provision 
that the payment was to be in English monev

thaf  the Pa.y“ ent was to be in England7 I  he othei learned judge came to a contrary con
clusion based chiefly on the fact that in his view 
it was to be paid against documents, and those 
documents were to be handed over in Ita ly . The 
difference between the judges arose from the 
difference of views as to the facts of the case 
But, as has been pointed out, that does not affect 
the principle that both learned judges held lin t 
the question was where the mone'y w fs to be p S  
Rem v. Stein (ubi sup.) further illustrates the 
proposition that, in coming to the conclusion 
whe!’.e t,be breach has taken place, you must look 
at all the circumstances. In  that case the court 
were chiefly influenced by the considerations I  
think, an sing from the course of conduct between 
the parties, so that what one has to do is to see 
in the terms of the contract, and on the inferences 
to be drawn from the terms themselves and the 
surrounding circumstances at the time of the 
making of the contract, what it was that was to 
be done, the breach for not doing which is com
plained of.

The most important fact for consideration 
in the present case is the provision as to whom 
this money is to be paid. Under the terms of 
the contract it  has to be paid to a German 
company domiciled in Hamburg, and havin«- 
no place of business elsewhere- I t  is quite 
true that it  is suggested that that does not 
accurately express the intention of the parties, 
and that it was through a slip in the contract 
that the terms were not so expressed that the 
money should be paid to the plaintiff as well as 
to the Hamburg company. I  do not know that 
that would have made any difference, as the plain
tiffs are a Stockholm company. But I  do not 
think that I  can adopt that view, as the contract 
is express ; and it  seems to me to be reasonable in 
its terms. I  cannot accept the view that a mistake 
has been made. I t  appears to me to be clear that 
the terms of the contract are that the money is

to be paid to the Hamburg company, though 
possibly to be distributed afterwards. I f  that is 
so, where was it  to be paid? W hy surely in 
Hamburg. I t  is a general principle that money 
is paid to a creditor by a debtor where the creditor 
is. th a t principle has been well illustrated in the 
well-known case of Robey v. 8naefe.ll Mininq 
Company (ubi sup.), relating to the delivery of 
machinery in the Isle of Man, where, although 
the delivery was to be in the Isle of Man, still, as 
the plaintiffs resided in Lincoln, it was held that 
the money was to be paid here in England. That 
is the strongest fact I  have to deal with in this 
case. I t  is said there were other parts of the 
contract itself which would lead to the contrary 
inference. I t  is said that the money is to be paid 
against the delivery up of the ship over which a 
hen was to extend. I  do not think that ought to 
be carried so far as to say that it meant that 
money was to be paid where the ship at the time 
oi the conclusion of the salvage services happened 
to be. I  think the contract means that there was 
to be a hen of a possessory nature; but I  do not 
think it follows from that that the money is to be 
paid where the res at the time happens to be. 
-No authority has been cited to me for this 
purpose, and I  am not sure whether those first 
principles which have been alluded to would 
naturally point to that conclusion. Is  anything 
to be drawn from the surrounding circumstance^ 
or from the terms of the contract which would 
lead one to a different conclusion ? I  do not 
think there is. I t  is said that the award may 
make some difference, i do not think it does 
because it  appears to me that this action is 
brought not upon the award, but upon the con- 
tract. Even if it  were on the award, the award is 
made in Germany by a German, and deposited in 
a German court. Then it  is suggested that part 
ot the money has been paid in London. But the 
answer to that appears to me to be, that that took 
place by express authority, and be it  observed by 
the express authority of the Hamburg company 
showing, as one would have expected under the 
teims oi the contract, that they were the persons 
who alone had power to authorise the application 
oi the money, and to determine if they chose 
where in any particular case it was to be paid. 
Certainly when one looks at the general course of 
the ease, when you find that it  is a contract 
between three parties, two of them Germans, and 
one a Swede, a contract governed by German law, 
although it related to subject-matter which 
happened to be in English waters, the presump
tion I  think would rather be that the contract 
would provide that payment should be made to 
one or the other of these parties abroad rather 
than in this country. I t  appears to me therefore 
on the whole, that there is no ground either on 
the terms of the contract or surrounding circum
stances for saying that this payment of money 
must take place in England, but that it was in
tended that the payment should take place in 
Germany. 1 am obliged therefore to hold that 
this w rit ought not to be allowed to issue, as it  
does not fa ll within the provisions of the rule of 
court relied upon.

March 1.—The plaintiffs now appealed from the 
above decision.

Finlay, Q.C. and Raikes in support of the 
appeal.
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English Harrison (with him Sir Richard Webster 
■Hid Butler Aspinall) contra.

Lord E sher , M .R.—In  this case the plaintiffs, 
who are foreigners, have brought an action in an 
English court; that is to say, they issued a writ in 
an English court in order to enforce a contract. 
A t the present time the proposed defendants are 
foreigners resident abroad, and the w rit therefore 
cannot be served without the leave of the court. 
The leave of the court is asked for, and whether 
the court can or cannot give that leave depends 
upon the construction and application of Order 
X I. The breach complained of is nonpayment 
° f money according to contract. The question 
must therefore depend upon what is the true 
construction and application to this case of 
Order X I., r. 1, sub-sect. (e). That rule provides 
that the court may give leave to serve the w rit 
abroad where the action is founded on a breach 
within the jurisdiction of a contract wherever 
made, where that which is said to be a breach 
ought to be performed within the jurisdiction. I t  
signifies not where the contract was made. We 
have so to construe it, as Cotton, L.J. said in 
Reynolds v. Coleman (ubi sup.), so as to see 
whether within the true meaning of the rule the 
payment according to the terms of the contract 
ought to be performed within the jurisdiction. 
The contract was made between the captain of a 
German ship which was on the rocks within the 
realm of England, that is, within the three-mile 
lim it. I t  was made by the German captain in 
respect of a German ship, and was made with 
foreigners in respect of work to be performed 
with regard to that ship. Not only was the 
contract made between foreigners in regard to a 
foreign ship, but it  is a contract drawn up in 
the German language. I t  seems to me that it 
is a German contract, and a contract made by 
foreigners under the jurisdiction of the German 
flag; not that that is necessarily conclusive, 
because, according to the rule of court, the con
tract may be made anywhere. Therefore, even if  
the contract be taken to be made in England, the 
question comes to be the same; but for the 
purpose of considering the contract I  should say 
it is a German contract. The parties to the con
tract are now abroad, and neither the plaintiffs 
nor the defendants are in England. The contract 
is to perform work to the ship; whether it  be 
called salvage work or not seems to me to be 
immaterial. I t  is for work to be done to that 
ship, and payment is to be made for that work. 
There is no place specified in the contract for 
payment. W hat then is the ordinary rule f I t  
is that the debtor must follow his creditor, and 
must pay where the creditor is. I f  this were a 
contract made in England by two people who 
were at the time in England, and payment was to 
be made in England, nevertheless if the creditor 
went abroad and was abroad at the time payment 
was to be made, the debtor need not go after his 
creditor to pay him abroad; he may wait t ill his 
creditor comes back to England. The case of 
Fessard v. Mugnier (18 C. B. N . S. 286) shows that 
absence of the creditor from England affords an 
excuse for the want of tender or payment by the 
debtor where the creditor has gone abroad after 
the making of the contract, but nevertheless the 
proper place of payment is determined by the 
rule that the debtor must follow the creditor, and 
if he makes a bargain with a person who is

abroad at the time when the contract is made, 
which is the case here—and what makes this case 
stronger is, that the contract is made by a 
foreigner who is abroad with another foreigner 
who is also abi’oad—-the place of payment follows 
the general rule, and is to be made where the 
creditor is. But it  is said that in this case there is a 
possessory lien. Now what is the effect of a lien 
on a contract where there is a contract besides 
the lien for payment ? The lien is an additional 
security given to the person who has to be paid, 
but he has a right to be paid irrespective and 
independently of his lien. Therefore the existence 
of the lien does not alter the obligation to pay. 
I f  the person who ought to pay does pay, the 
right of the lien does not apply. I t  is only after 
the breach of the obligation to pay that the lien 
attaches. I t  seems to me that the existence of 
the lien does not in the least affect the obligation 
to pay, which is independent of it. Here there
fore the obligation to pay, the breach of which is 
the breach relied on, was an obligation to pay 
abroad; so that, even if  a tender might have been 
made in England, and even if, which I  do not 
accept, the person who was in possession of the 
lien here could accept payment as well as tender, 
it  makes no difference. This case must be decided 
as if there was no right of lien at all, and upon 
the obligation of the contract. I f  the argument 
as to the right to pay the person who is in posses
sion of the thing is sound, and if payment to him 
would be a good payment, it  then only comes to 
this, that there may in this case be a good, pay
ment in England. But then the question arises 
that there may be a payment abroad. I t  is, how
ever, more than that. The right payment is 
abroad, and if  it was the case that the payment 
might be made in either one of the two places, 
then the case of Bell v. Antwerp, London, and 
Brazil Line (ubi sup.) applies, and you have the 
case of a payment which may be made in either 
one of two places, that is abroad or in England, 
and if  that is so, then the case is not within the 
rule. Then it  is not a case in which the contract 
for payment the breach of which is complained 
of is one that is to be performed within the 
jurisdiction. I t  is one which may be performed 
within or out of the jurisdiction, and if so, the 
decision cited puts it outside Order X I., r. 1, 
sub-sect. (c). Looking at this therefore in any point 
of view, it is not a case within the sub-section, 
and therefore the refusal by the President of the 
Adm iralty Division to allow service of the notice 
of the w rit was right, and the appeal must be 
dismissed.

L i n d l e y , L.J.—I  am entirely of the same 
opinion. The question comes to a very short 
point, whether those who seek leave to serve this 
w rit abroad can make out that the contract 
for a breach of which they are suing is one which 
according to the terms of it  ought to be performed 
within the jurisdiction. I f  they cannot make 
that out, they are not entitled to leave to issue 
the writ. The expression “ according to the terms 
thereof ” has been explained more than once. I t  
means more than according to the actual words. 
According to Cotton, L .J. in Reynolds v. Coleman 
(ubi sup.), you are entitled to look into the 
circumstances under which the contract was 
entered into. You may look at the surrounding 
circumstances, and Kay, L.J., in the later case 
of Rein v. Stein (ubi sup.), refers to the dealing
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between the parties. The question is whether 
there is any obligation on the defendants to pay 
this particular sum of money in this country 
We must look to the contract, to the parties 
to it, and to the circumstances under which it  
was entered mto. The contract is between three 
oieigners. One party is the Neptune Salvage 

Company, which is the company asking for leave
An tv>lve ai r0-adA  1S a Swedish company. Another party is the Nordisclier Bergungs-Yerein
bu-dnef t  Gcnilan.coml»ny. I t  lias no place of 
business here. I t  is resident in H a m b u rg . The
Umd party the one sued, is another German 
r ? r y’ the, 0wllf?  of the steamship Eider, 

i +° p ac®,of business here. The contract
called the‘ f J 0 tJl? .8alvage ° f  a German ship called the Eider which got ashore last summer
on the coast of the Isle of W ight. The contract
ii ? iu iGerma,n Lnguage. In  substance it  was 
tliat the two salving companies would do the best 
they could to get the vessel oft' the rocks and take 
her to ¡Southampton, and they were to be paid 
oh per cent of her value when salved, ten days 
utter the salvage. Nothing is said as to the place 
ot payment, or as to the currency in which pay
ment was to be made. Payment was not to be 
made to the Neptune Company, though they were 
to share in the amount paid to the Nordisclier 
Bergungs-Yerein. The contract was so worded 
and so formed as to confine the obligation to pay 
to the German company. Whether that was a 
blunder we need not speculate. This is not an 
action for rectifying a blunder, and the contract 
is as before us. Where is the obligation to pay 
to be performed? The services were to be 
performed in English Waters, and the vessel was 
to be taken to Southampton; but the contract is 
wholly silent as to where the payment is to be 
made. Can this question be solved by any of 
those principles of law by which lawyers are to be 
guided ? The answer is “ Yes.” The person to 
pay is a German company; the person to whom 
payment is to be made is a German company 
and the obligation to pay is to be performed in 
Germany. I t  appears to me that this con
clusion is too plain for reasonable argument to 
the contrary. But it is said that the lien clause 
makes a difference, and that, by reason of the 
stipulation that the salvors are to have a lien, the 
obligation as to the place of payment is changed. 
Is it ? I t  is nothing more than a stipulation that 
the salvors shall not be compelled to part with 
the ship till they get payment. I t  does not affect 
the obligation to pay, or the place where the 
obligation is to be performed. The whole of this 
argument about lien is based on a misconception 
respecting the legal operation of tender. Tender 
does not discharge a debt. The obligation to pay 
is not discharged or extinguished by a tender. 
The mere fact that the lien might be discharged 
by tender does not show that the place of per
formance is changed. That appears to me 
to be the short answer to the appellants’ argu
ment. I  think that the case is plain that the 
judge was right, and that the appeal should be 
dismissed.

B o w e n , L.J.—I  also am of the same opinion. 
We were asked in the first place to construe this 
contract as if the payment was to be made not 
merely to the Bergungs-Yerein, but also to the 
Neptune Company, and to do violence to the 
language as expressed in that respect by reading

into the contract words which have been omitted 
either on purpose or by accident. I t  lias'already 
been pointed out that we cannot do that. This is 
not an action for rectification of contract. We 
must therefore take the contract as it  stands, and 
construe it  according to its plain language, accord
ing to which the agreement made with the plaintiff 
company is not one for payment to them direct, 
but for payment through the Bergungs-Yerein. 
But it  is alleged that there has been a breach of 
agreement to pay through the Bergungs-Verein. 
I  do not doubt but that that would be a breach of 
contract for which an action might lie if there 
was jurisdiction in this country. That leads us 
to the further question whether there has been 
here within the meaning of the rule a breach 
within the jurisdiction—in otherwords, according 
to the language of the rule, whether the contract 
provides, according to the terms thereof, that the 
performance shall take place in England. I t  
seem to me that what goes to the root of the 
whole of this discussion is the doctrine laid down 
m  Bell v. Antwerp, London, and Brazil Line 
(ubi sup.), that it w ill not do to show that the 
performance ought to be made in England or 
abroad, but that the only cases that come within 
the rule are where the performance ought to be 
in England. To my mind the appellants fa il to 
show that the performance ought to be in England. 
That must be a question of the construction of 
the contract. Is  this a German or an English 
contract ? Beyond all doubt it  seems to me to be 
a German contract. I t  is made in the German 
tongue—though I  do not say that that is decisive 
—between the Bergungs-Verein, who have no 
place of business in England, but . had only an 
agent here at the time, between the Neptune 
Company, who appear to have a sort of place of 
business in England, but really are a Scandinavian 
firm, carrying on business at Stockholm; and 
the captain of the defendants’ ship. I t  was a 
salvage agreement made by the captain of the 
ship, at the place where the vessel was. Now, is 
that primd facie a German contract P There is 
no provision that the payment of the salvage 
money is to be in England, and none as to 
where the money is to be paid. Having such a 
German contract between two foreign firms, one 
of which, to which payment is to be made, living 
in Hamburg, and the third party being also 
Germans living in Bremen, is it really reasonable 
to suppose that they intended that payment should 
be made in England ? Unless for the mere fact 
that the salvage service was being performed in 
England, or that a lien was given for salvage, the 
matter appears too clear for argument. Two 
German firms might be living next door. A  
salvage service is to be performed at the other 
end of the world, and it  is suggested that the 
contract made between the captain of the ship 
and the representative of the other German firm  
is a contract according to which payment ought 
not to be made by one German firm seeking the 
other living next door by sending the money 
across the street. I  do not think it possible to 
say that. I f  it was not for the suggestion as to 
lien, such an argument could not for a moment 
be maintained. But the whole argument as to 
hen is based on a transparent fallacy. The right 
of a creditor is a general right. His debtor is 
bp’-hwl to seek him, and find him wherever he is. 
Primti facie it is a general obligation. But
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salvage results in placing in the possession of one 
of the contracting parties the salved property 
which is the subject-matter of the action, and 
they have a lien. I t  is suggested that, because 
the owner of the ship may have a right to tender 
in England and get the lieu discharged, that 
shows that his obligation to pay is not a general 
obligation to pay his creditor wherever he can 
find him, and that the place of payment is 
localised. B ut the tender does not discharge the 
debt. I t  may operate to discharge the lien, but 
it does not discharge the debt, and no English 
lawyer who is accustomed to plead in these courts 
can suppose that it does. The defendants were 
not bound to tender. They were not bound to 
pay in England because they might have tendered 
in England, and because they had a right to have 
the lien discharged. I  w ill assume that the lien 
could properly be discharged by a tender in 
England. As to that I  say, if you mean to decide 
the point, it is a different point from that which 
arises in this case. I t  is sufficient to say that if  
there was a right to tender the defendants were 
not bound to tender, and still less bound to pay 
here. The general rule is that, where no place of 
payment is specified, either expressly or by im pli
cation, the debtor must seek his creditor. In  
Haldane v. Johnson (8 Ex. 689) it  was held that a 
covenant for payment of rent when no particular 
place of payment is mentioned, is analogous to a 
covenant to pay a sum of money in gross on a 
day certain, in which case it is incumbent upon 
the covenantor to seek out the person to be paid, 
and pay or tender him the money. In  the 
judgment in that case the opinion of Parke, B., 
in Poole v. Tumbridge (2 M. & W . 223), is relied 
upon. Most of the cases are collected in Fessard 
v. Mugnier (18 C. B. N . S. 286), which is very 
instructive on this subject. I t  is not necessary 
to hold that this contract to pay might not be 
discharged by payment elsewhere than where the 
creditor is. I f  the payment was received in 
England, no doubt there would have been a dis
charge of the debt. The question, however, is, 
where is the obligation to pay F Even though it 
might be performed in England,, still, if it had 
to be performed abroad, it  does not come within 
the rule. For these reasons it  seems to me clear 
that this appeal should be dismissed.

Solicitors for the plaintiffs, Hollams, Sons, 
Coward, and Hawksley.

Solicitors for the defendants, Clarkson, Green- 
wells, and Co.

Monday, June 19, 1893.
(Before Lord E sh er , M .R., B owen and 

K a y , L.JJ.)
F r e d e r ic k  Gordon v . J. R . F rancis  an d  Co.;

T he  S.S. R ecepta . (a)
W rit of prohibition—Admiralty Division—Appeal 

from judge in chambers—Admiralty jurisdiction 
—Appeal to Court of Appeal— County Courts 
Act 1888 (51 & 52 Viet. c. 43), ss. 127, 132.

The Admiralty Division has jurisdiction to grant 
prohibition, and an application. may be made to 
the judge in  chambers for it.

An appeal lies to the Court of Appeal from an order 
of a judge of the Probate, Divorce, and Admiralty 
Division, refusing a writ of prohibition.

An application for prohibition by a party to a 
County Court Admiralty action was made in 
chambers under sect. 127 of the County Courts 
Act 1888, to a judge of the Admiralty Division, 
and refused. The applicant ivisliing to appeal, 
the judge granted him leave to appeal direct to 
the Court of Appeal without further argument in  
court. On the appeal coming on the respondent 
took the objection that, by sect. 132 of the County 
Courts Act 1888, there ivas in such a case no 
appeal to the Court of Appeal from the decision 
of the Admiralty Division 

Held, that there was an appeal.
T h is  was an appeal by the plaintiff in a collision 
action instituted on the Adm iralty side of the City 
of London Court, from an order of Barnes, J„ 
sitting in chambers, refusing their application that 
a w rit of prohibition might issue directed to the 
judge of the City of London Court, and to the 
defendants, prohibiting them from proceeding on 
so much of an order as gave the defendants the 
costs of the action, on the ground that the judge 
having on the hearing of the action made an 
order giving the plaintiffs the costs of the action 
was functus officio, and had no power or jurisdic
tion to alter or vary his judgment or order, and 
on other grounds.

The application to Barnes, J. was made when he 
was sitting in chambers as vacation judge, but 
was to him as a judge of the Probate, Divorce, and 
Adm iralty Division.

On the appeal coming on for hearing counsel 
for the respondents took the preliminary objection 
that the Court of Appeal had no jurisdiction to 
entertain the appeal.

The following enactments were referred to, and 
are material to the decision :—

The County Courts Act 1888 :
Sect. 127. I t  shall bo lawful for any judge of the High 

Court, as well during the sittings as in vacation, to hear 
aud determine applications^ for writs of prohibition to 
any court, and to make such orders for the issuing of 
such writs as might have been made by the High Court, 
and all such orders so made by any such judge of the 
High Court shall have the same force and effect as 
heretofore.

Sect. 128. When an application shall be made to the 
High Court or a judge thereof for a w rit of prohibition 
addressed to akiy court, the matter shall be finally dis
posed of by order, and no declaration or further pro
ceedings in prohibition shall bo allowed. Upon any 
such application the judge of the court shall not be 
served w ith notice thereof, and shall not, except by the 
order of a judge of the High Court, be required to 
appear or be heard thereon, and shall not, except by 
such order, be liable to any order for the payment of 
the costs thereof ; but the application shall be proceeded 
with and heard in the same manner in a ll respects as any 
case of an appeal duly brought from a decision of a 
judge: and notice thereof shall be given to or served 
upon the same parties as in any caso of an order made 
or refused by a judge in a matter within his jurisdiction, 
as the case may be.

Sect. 132. When the High Court or a judge thereof 
shall have refused to grant a w rit of certiorari or 
prohibition to a court, or any such order as in the last 
preceding section mentioned, no other court or judge 
shall grant such w rit or order; but nothing herein shall 
affect the right of appealing from the decision of the 
judge of the High Court to the High Court itself, or 
prevent a second application being made for such w rit 
or order to the High Court or a judge thereof on grounds 
different from those on which the first application was 
founded.

The Supreme Court of Judicature Act 1873: 
Sect. 1G. The High Court of Justice shall be a Superior 

I Court of Record, and, subject as in  this Act mentioned,a ) Reported by Butler Aspin all , Esq., Barrister-at-Law.
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there shall be transferred to and vested in the said 
High Court ot Justice the jurisdiction which, at the 
commencement of this Act, was vested in, or capable of
f t h a f  r r ed i y ’ “ U 0r any-of the C0llrta fo llow ing
Admiralty Vh n  ’ • ' ■ i?>.Th® H iSh Court ofAdmiralty. . The jurisdiction by this Act trans-
(erred to the High Court of Justice shall include 
(subject to the exceptions hereinafter contained) the 
jurisdiction which, at the commencement of this Act, 
was vested in, or capable of being exercise 1 by a i 
or any one or more of the judges of the sa d courts 
respectively, sitting in court or chambers, or elsewhere
statuto°Vaw "  a »  P - s u a ^ T f  anystatute, law, or custom, and all powers given to anv
such court, or to any such judges or judge hy Z y  
statute; and also all ministerial power's, d u tie / and

sssrs tZ S cta,,y and overy part °f «a s ?
Sect. 19. The said Court of Appeal shall have juris- 

diction and power to hear and determine appeals Jfrom 
o fyHereMe»” o ,or, or^er’, sâ e as hereinafter mentioned, 
L I  ™ ?1J t , \ H 'S Court of Justioe' of any 

thfs" Acf •,Uj fV° tberaof’ subject to the provisions of this Act, and to such rules and orders of court for
nh? teF.ms and conditions on which such 

thm Act h U ^  al!owed> as mayho made pursuant to

Rules of the Supreme Court 1883 :
Order L IX  r. 4. Every judge of the High Court of 

Justice for the time being shall be a judge to hear and 
determine appeals from inferior courts, under sect. 45 
°* principal Act. A ll such appeals (except Probate 
and Admiralty appeals from interior courts, and from 
justices, which shall he to a divisional court of the 
1 robate, Divorce, and Admiralty Division) shall be 
entered in one lis t by the officers of the Crown Office 
department of the Central Office, and shall be heard by 
such divisional court of the Queen's Bench Division as 
the Lord Chief Justice of England shall from time to 
time direct.

Order L X V III., r. 1. Subject to the provisions of this 
order, nothing in these rules, save as expressly provided, 
shall affect the procedure or practice in any of the 
following causes or matters: (5) Proceedings
on the Crown side of the Queen’s Bench Division. °

Cranstoun for tlie respondents.—Tliis being an 
appeal from a judge in chambers the appellant 
has gone to the wrong court; he should have gone 
to a divisional court. The learned judge in 
chambers was sitting, so far as the prohibition 
was concerned, as a judge of the Queen’s Bench 
Division. The Court of Appeal, therefore, lias no 
jurisdiction, because the applicant’s appeal ought 
to be to a divisional court. In  any case, there is, 
under sect. 132 of the County Courts Act of 1888̂  
no appeal from a refusal of a judge of the 
Adm iralty Division to grant a prohibition. The 
words “ the High Court” cannot be taken to 
include the Court of Appeal. [Lord E sher , M .R.
■—That only applies to the Queen’s Bench Division; 
the argument on the other side is that the judge 
was sitting as a judge of the Adm iralty Court.] 
The Adm iralty Court has no jurisdiction to pro
hibit. [ K a y ; L.J.—The Adm iralty Court is part 
of the High Court, and has the jurisdiction which 
the other courts have.] Secondly, prohibition is a 
master appertaining exclusively to the Crown 
Office (cf. Mulleneisen v. Coulson, 21 Q. B. Div. 
3). [ B o w e n , L.J.— Is  there any authority for 
that V ' I f  you are right in saying it becomes a 
Queen’s Bench Division matter as soon as. the 
order is made, are you right in saying that it  
is Crown Office business before the order is 
made ? Lord E s h e r . M .R .— The w rit could he 
issued out of the Petty Bag Office, and this was 
in Chancery. But we have very high authority 
for saying that prohibition was never Crown 
Office business at all.]

[C t . op A p p .

Butler Aspinall for the appellants.—The object 
with which sect. 132 was drafted was to prevent 
parties from running round to the different courts 
applying for prohibitions as (hey used to do. 
[ Loid E sher , M .R. But what do you say to the 
second part of the section—nothing herein shall 
affect the right of appeal, &c. Pj Where an appli
cation is made in the Adm iralty Division for a 
prohibition under sect. 127 of the County Courts 
Act of 1888, there is nothing in sect. 132 to take 
away the right to appeal from the Adm iralty 
Division. Seet. 132 is confined to the proceeds in 
the High Court, and does not overrule sect. 19 of 
the Judicature Act, giving a right of appeal to 
the Court of Appeal. Sect. 19 of the Judicature 
Act gives the appellants a right to appeal. If
sect. 132 applies to this case they are concluded 
by the decision of the judge in chambers. They 
have then no right of appeal at a ll; they cannot 
go to a divisional court of the Adm iralty Division, 
because by Order L IX ., r. 4, the Divisional Court 
of the Adm iralty Division is limited to hearing 
appeals from inferior courts and justices ; they 
cannot go to the Court of Appeal without first 
going to a divisional court. They cannot go to the 
Queen’s Bench Divisional Court, because it can 
never have been contemplated that an appeal from 
the judgment of a judge of the Adm iralty Divi
sion would lie to the Queen’s Bench Division. If  
the contention of the respondents is right that
secu. 13- applies to all applications for prohihi- 
xT°nf ’ ^9'lll['11ig as it does a party to go to the 
High Court before coming to the Court of 
Appeal, then the same difficulty which it is 
contended, exists w itli regard to the Adm iralty 
Division would exist in the Chancery Division 
LHe was stopped by the Court.]

Lord E sher , M .R .—It  seems to me that the 
decision on this point depends upon the readim- 
winch we think right to give to sect. 132 of the 
County Courts A rt 1888. When one recollects 
what was the_ practice with regard to moving for 
prohibitions in the old courts, that you might 
move for a prohibition in one court, and, if” it 
was refused, you might move for prohibition in 
another, and so on, and I. believe you might go 
to the Chancery Courts also in the same way,” I  
think that the Legislature wished to put an end 
in the new practice to such an unnecessary m ulti
plication Of applications for prohibitions, and 
more particularly if there was an appeal from the 
first decision. Under the old system there was 
no appeal, and therefore they went about from 
one court to another until they got to one which 
would grant a writ. But, if you can appeal 
from the first, there is no reason that you should 
go on multiplying applications to co-ordinate 
courts or judges. Now this is what you have 
when you have reached the High Court under the 
Judicature Act. The first section w itli regard to 
appeals is the one which gives the right of appeal 
from every order or judgment of the High Court. 
In  the 19th section of the Judicature Act, there
fore, you have at once something which renders 
unnecessary the old practice of going from judge 
to judge, and from court to court, all and each of 
co-ordinate jurisdiction; you get rid of it  because 
you liave the right of appeal from the first 
retusal to grant the writ. That being so, it seems 
to me that the real object of sect. 132 is to do 
away with those repeated applications to judges 
of co-ordinate jurisdiction, that is to say, to
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tlie various divisions of the High Court, and 
that you are not now to go from one court to 
another. I t  might have been argued that you 
could, if  you were to bring into the new practice 
the old system. I  therefore read that section as 
meaning that, if you have applied for prohibition 
to a judge of the High Court, you cannot go to 
another judge of the High Court. I f  you apply 
for prohibition to a divisional court of the High 
Court you cannot go to another divisional court 
of the High Court. Taking it  so, it  does not 
refer to an appeal to this court at all. That 
construction of the Act leaves both parts of 
the section applicable, and it  appears to me 
that the appellants’ view is strengthened by this, 
that if the first part of the section had stood 
alone as applicable with regard to the several 
applications to the High Court, it would have 
been said that the Legislature had done away with 
the right of appeal to a judge of the High Court, 
or of the Divisional Court. The whole section 
applies to matters within the High Court, and 
does not apply to the case of an appeal from the 
High Court. As to the first point taken, it seems 
clear that Barnes, J., when he refused this pro
hibition, was sitting as a judge of the Adm iralty 
Court; that is to say, he was sitting as a judge 
of the High Court in all the divisions. I t  was 
vacation, and he was exercising all the juris
dictions. But when the case of prohibition in 
respect of Adm iralty jurisdiction came before 
him, I  have not the least doubt that the proper 
way of dealing with it  is to say that he 
acted as judge of the Adm iralty Court, and so 
acting, the Judicature Act has given him, 
as such judge, all the powers of any judge of 
the High Court, amongst others the power in 
such a casé to issue or refuse a w rit of pro
hibition. He did not desire any further argument, 
and, therefore, the appeal is properly brought 
direct to this court.

B ow en , L.J.—I  am of the same opinion. The 
first point taken was, that Bames, J ., when he 
refused to grant this prohibition, was sitting as a 
judge of the Queen’s Bench only, and not as a 
judge of the Adm iralty Division; that, therefore, 
the matter ought to have gone first to the 
Divisional Court of Queen’s Bench, and not have 
come direct here. That seems to me to be based 
upon an entire misconception of the effect of the 
Judicature Act and the practice of granting 
prohibition. The object of the Judicature Act 
was to affect every branch of the High Court, so 
that suitors should not be sent from one branch 
of the courts of justice to another. Accordingly 
the courts of common law were clothed with com
plete power to do all that justice required with 
regard to the subject-matter submitted to them. 
I t  was held by Sir George Jessel, in Hedley v. Bates 
(42 L. T. Rep. N . S. 41; 13 Ch. Div. 498), that the 
Court of Chancery by virtue of the Judicature 
Act had power to grant injunctions, to issue writs 
of prohibition, and otherwise to grant relief as if 
the subject-matter was within the jurisdiction of 
the Court of Chancery.

F irst of all, it was asserted that prohibition was a 
matter which necessarily went into the Crownpaper, 
and hence it  followed that prohibition belonged to 
Crown practice and the Queen’s Bench Division. 
That is an absolute mistake. Under the old system 
applications for prohibition were made to the 
Common Pleas and Exchequer Coui-t of the 
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Queen’s Bench separately, but since the Judicature 
Act and the merging of all the courts writs for 
prohibition have been moved for from the Crown 
side ; but there is nothing necessarily to confine 
prohibition to Crown pi'actice, and it is incoi’i’ect 
to say that essentially it virtually belonged to the 
Crown side of the Queen’s Bench. The second 
point is a more difficult one; whether, upon the 
refusal of the judge of the Admii-alty Court to 
grant, prohibition, the appellants could come to 
this court. That depends upon sect. 132 of the 
County Courts Act of 1888. The true way of 
dealing with the language of the section, which is 
exceedingly embarrassing, is to apply to it  the 
broad line of i-easoning expressed by the Master 
of the Rolls. The Judicature Act sect. 19 gave 
the lig h t of appeal from an order of the 
Adm iralty Coux-t as from any other. We must 
look at the section of the County Courts Act, 
which, it is said, has taken away that right of 
appeal, to see whether it  has really done so. I f  it  
has, this should be expressed in a clear and 
effective manner. But, if  we look at the words, 
we cannot put that construction upon them. 
The words are embai-i-assing for this l-eason: 
under the old system you could go to each division 
of the courts and apply for prohibition; after it 
had been refused in the Queen’s Bench, you could 
go to the Exchequer and so on; but after the 
Judicatui-e Act, and the right of appeal had been 
given, the language is inapt, and pi-obably the 
inaptness of the expi-ession did not occur to the 
dx-aftsman, and the Legislatui-e lias enacted 
that after one refusal of the High Court no other 
court of co-ordinate jurisdiction can grant the 
order. B ut that leaves untouched the right of 
appeal from a i-efusal to gi-ant pi-ohibition. Upon 
that ground I  entii-ely agi-ee with the Master of 
the Rolls.

K a y , L.J.—1 am clearly of opinion that the 
effect of the Judicatui-e Act is to alter the position 
of the Coux-t of Adm iralty by making it  a 
Superior Court of equal jurisdiction with other 
branches of the H igh Coui-t, and also to give to 
it, as to each of the other branches, the same 
jux-isdiction which each, any, or all of them, had 
before. Therefore it  seems clear that, amongst 
other jurisdictions given to it  by sect. 16 of the 
Judicature Act 1873, is the jurisdiction to grant, 
if  it  should be right and propel-, wi-its of 
prohibition. By the County Coux-ts Act 1868 
Admii-alty jurisdiction was given to the County 
Courts, and most certainly the court which should 
issue prohibition against a County Court exceeding 
its jurisdiction in an Adm iralty matter would 
most properly be the High Coui-t of Admii-alty, 
or that division of the High Court to which 
Adm iralty matters are assigned. I  have no doubt 
that Barnes, J., when he entertained this appli
cation, was sitting, and should be treated as 
sitting, as a judge of the Adm iralty Division of 
tlie H igh Court. As t'o the second point, and the 
difficulty which arises under sect. 132 of the 
County Courts Act 1888, I  do not think the 
section is addressed to the point i-aised by the 
respondents. Its  effect is, when an application 
has been refused by one divisional coui-t, to prevent 
an application being made to another divisional 
coui-t. I  agi-ee with the Master of the Rolls that 
the words of the section do not take away the 
right of appeal. Having i-egard to the fact that 
it was laid down in the case of Lister v. Wood

3 A
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(23 Q. B. Div. 229), that where a divisional court 
refuses to grant a w rit of prohibition, the Court 
ot Appeal has jurisdiction to entertain an appeal 
irom such refusal, it  would be a strange thing 
indeed to say that this section interferes with the 
right of appeal from the refusal of the Adm iralty 
judge. This would be absurd. In  this case there 
is an appeal.

The appeal was subsequently heard and allowed.
Solicitors for the plaintiffs, Botterell and Roche
Solicitors for the defendants, Keene, Moreland, 

and Bryden. ’

HIGH COURT OF JUSTICE.

PRO BA TE, D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
May 9 and 31, 1893.
(Before B arnes , J.)

T he  A lsace an d  L o r r a in e , (a)
Marine insurance — Warranty — Stranding in 

course of adventure—Insured goods on another 
vessel at time of stranding— Construction of 
policy as regards time.

Policies of insurance on two parcels of rice effected 
by plaintiffs with defendants contained the 
ordinary memorandum by which rice is war- 
ranted “free from average unless general, or the 
ship be stranded," &c., and a special memorandum 
as follows: “ Warranted free from particular 
average unless the ship be stranded, &c."

The rice was to be carried in a French ship, and 
during the voyage she was damaged in a storm 
and some of the rice was jettisoned, and some 
more was condemned and sold at a port where 
the vessel put in for repairs. While the cargo 
was on shore the vessel stranded and was lost, 
and the rest of the cargo was forwarded in a 
British ship, some of it being damaged en route 
by perils of the sea. Plaintiffs paid freight pro 
rata itineris, according to French law, on all the 
rice discharged from the French ship. The 
defendants paid their proportion of general 
average and forwarding charges, but resisted the 
plaintiffs' claim for a particular average loss on 
the damaged rice, including the pro rata freight 
charged against it.

Held, that, as the stranding occurred when the 
goods insured were not on board the vessel, the 
warranty against particular average remained 
good, and therefore the defendants were not 
liable.

T h is  was the hearing of a point of law in  an 
action on a policy of insurance on chartered fre igh t 
in  the ship Alsace and Lorraine.

Messrs. Blackwood, Bryson, and Co. were the

flam tiff's and the British and Foreign Marine 
nsurance Company were the defendants. 
According to the agreed statement of facts, by 

a charter-party dated the 5th Jan. 1892, the 
plaintiffs, who were a firm of London merchants, 
through their Calcutta branch, chartered the 
Alsace and Lorraine, a French vessel of about 
610 tons register, then at Calcutta, from the 
owners’ agents, to load a cargo of rice and (or) 
grain (oats excepted), in bags, the charterers

(o) Reported by Bash, CKUMr, Esq., Barrister-at-Law.

[A d m .

having the option of shipping 100 tons of coolie 
stores, and therewith proceed to Demerara light
ship for orders to discharge either in one or two 
of the following ports: Demerara, Trinidad, or 
Barbados, certain perils, which included dangers 
and accidents of the seas, rivers, and navigation 
excepted. The said charter-party provided that 
the freight should be at the rate of 37s. 6d. if 
cargo were discharged in two ports, and 36s. 4d. 
if  in one port only, per ton, and should be paid on 
right delivery of the cargo at the port or ports of 
discharge on the basis of 20 per cent, per ton net 
weight delivered for rice and (or) grain, and for 
coolie stores according to the Bengal Chamber of 
Commerce Schedule, and that the freight should 
be payable in cash for so much as might be required 
for ship’s disbursements, and the balance in cash 
on delivery, at the bank buying rate of exchange 
for ninety days’ bills on London account on the 
day the delivery of the cargo should be com
pleted.

In  pursuance of the charter-party a cargo was 
loaded, and amongst other goods there were 
shipped by the plaintiffs, through their agents, 
two parcels of rice, consisting of 5575 bags and 
5500 bags respectively, for which bills of lading 
were signed, making the goods deliverable at the 
port or ports as specified in the charter-party, 
certain perils, which included the said perils, 
being excepted, unto order, the freight to be paid 
for the said goods on right delivery of the cargo 
at the port or ports of discharge as per charter- 
party.

The plaintiffs insured the said goods with the 
defendants under two policies of insurance—one 
for 1751. on the 5575 bags, valued at 39151.; the 
other for 3251. on the 5500 bags, valued at 34051. 
Each policy was in the defendants’ usual form 
and contained the ordinary memorandum by 
which, amongst other goods, rice is warranted 
“ free from average, unless general, or the ship be 
stranded, sunk, or burnt,” and a special memo
randum as follows: “ Warranted free from 
particular average unless the ship be stranded, 
sunk, burnt, or in collision, the collision to be of 
such a nature as may reasonably be supposed to 
have caused or led to damage of the cargo.”

On the 17tli Jan, 1892 the vessel left Calcutta 
with the said goods and other cargo, but met 
with heavy weather, which caused her master to 
jettison some of the rice, and put into Mauritius 
for repairs, when the cargo was discharged, and 
part of it which had been condemned was sold. 
A fter the cargo was discharged, and whilst being 
repaired, the vessel was driven onto the coral reefs, 
where she stranded, and was lost. The accident 
happened while the whole of the cargo was on 
shore, and while it was contemplated that as soon 
as the repairs were finished the rest of the cargo 
would be reloaded and forwarded in due time to 
its destination, and it  was in fact forwarded in a 
vessel called the Brazil.

According to French law freight pro rata 
itineris was payable in respect of the carriage of 
the cargo to Mauritius, and the plaintiffs were 
compelled to pay, and did pay, freight pro rata 
on all the rice which was discharged from the 
Alsace and Lorraine.

On the 5th June 1892 the Brazil sailed from 
Mauritius, and afterwards completed her voyage 
and delivered her cargo, but in the course of the 
voyage she met with bad weather, and the plain-



MARITIME LAW  CASES. 363

T he  A lsace a n d  L o r r a in e . [A d m .A d m .]

tiffs’ rice on board her was damaged by perils of 
the seas.

From a statement of the plaintiffs’ claim on 
the two policies it  appeared that the amount 
claimed on the first policy was 87l . 15«., and on the 
second 1621. 2s. lid ., or in all 2491. 17«. lid . Of 
this amount the defendants had paid before 
action brought, on account of any claim under 
the policies and without prejudice, the sum of 
961. 4«. 8d., leaving a balance of 1531. 13«. 3d.., 
which was now claimed by the plaintiffs. This 
balance represented the plaintiffs claim for a 
particular average loss on the rice, the payment 
of 961. 4s. 8d. having been made in respect of 
general average and other charges not disputed 
by the underwriters. Pro rata freight on the 
rice was charged against the rice in arriving at 
the amount of the particular average loss.

The defendants contended, (1) that the f. p. a. 
warranty in the policies was not deleted, and that 
they were consequently not liable for anything 
coming under the head of particular average; 
(2) that they were not liable for the distance 
freight paid to the owners of the Alsace and 
Lorraine at Mauritius. They admitted for the 
purposes of the action that the Alsace and 
Lorraine was a vessel of French nationality, and 
that according to French law freight pra rah' 
itineris was payable in respect of the carriage of 
the cargo to Mauritius. They denied, however, 
that French law was applicable, or that they were 
in any event liable in respect of such freight.

R. T. Reid, Q.C. and Hollams, for the plain
tiffs, on the question as to whether the ship was 
so stranded within the meaning of the memo
randum as to delete the warranty, referred to

Thames and Mersey Marine Insurance Company 
Limited v. Pitts, Son, and King, 63 L. T. Rep. 
N. S. 524 ; (1893) 1 Q. B. 476;

Burnett v. Kensington, 7 T. R. 210 :
Roux v, Salvador, 1 Bing. N. C. 526; 3 Bing. N. C. 

266.
And on the question as to the application of 
French law to payment of freight pro rata 
itineris in respect of the carriage of the cargo to 
Mauritius, they cited

Dent v. Smith, 20 L. T. Eep. N. S. 868 ; 3 Mar. Law 
Cas. 251; L. Rep. 4 Q. B. 414;

The August, 66 L. T. Rep. N. S. 33 ; 7 Asp. Mar.
Law Cas. 110 ; (1891) P. 328 ;

Lloyd v. Guibert, 13 L. T. Rep. N. S. 602 ; 2 Mar.
Law Cas. O. S. 283; L. Rep. 1 Q. B. 115;

The Gaetano and Maria, 45 L  T. Rep. N. S. 510; 
4 Asp. Mar. Law Cas. 535 ; 7 P. Div. 137.

Joseph Walton, Q.C. and Carver, for the defen
dants, referred to

Roht, v, Parr, 1 Esp. 444 ;
Phillips on Insurance, s. 1774:
Nesbitt v. Lushington, 4 T. R. 783;
Arnonld on Marine Insurance, 6th edit. p. 801.

The arguments of counsel sufficiently appear in 
the judgment.

B arnes , J., having dealt with the facts, and 
stated the two points contended for by the defen
dants, continued:—The first point depends on 
whether or not the ship was stranded within the 
meaning of the memorandum so as to defeat the 
warranty, because if the vessel was so stranded, 
the defendants are liable for the particular average 
loss, but if the vessel was not so stranded they 
are not liable. There is no dispute about the 
facts connected with the stranding, but those 
facts give rise to a new point in the construction

of the memorandum. The plaintiffs maintained 
that the stranding took place in the course of the 
adventure, and that therefore the warranties 
against particular average are defeated. The 
defendants, on the other hand, maintained that, 
as the stranding took place when no part of the 
rice was on board the vessel, the warranties 
remain in force. There is some lack of precision 
in the plaintiffs’ proposition, but I  understand it  
to mean that the warranties are defeated if  the 
vessel be stranded after the shipment of the goods 
and while they are covered by the policies, and 
while the vessel is still engaged under the con
tract of carnage, even though at the time of the 
stranding the goods are not on board the vessel. I  
do not think that the plaintiffs’ counsel were able 
to cite any, case or refer to any principle which 
would establish this proposition. In  my opinion 
the defendants’ proposition is in accordance with 
principle and the authorities. In  the recent case 
of The Glenlivet (68 L . T. Rep. N . S. 860;
7 Asp. Mar. Law Oas. 342; (1893) P. .164) I  
have already dealt with the introduction of the 
memorandum and the construction of the words 
“ unless the ship be stranded” as a condition, 
but I  may add that the judgments in Burnett v. 
Kensington (uhi sup.) seem partly based upon the 
consideration that where a vessel was stranded the 
underwriters, in order to avoid a difficult inquiry 
as to whether or not the damage arose from the 
stranding or how much was owing to that cause, 
agreed to consider the loss to have happened in 
consequence of the stranding. The stranding in 
that case took place while the goods were on board 
the vessel, and all the observations of the judges 
are applicable to such a condition of things only, 
and I  do not think they could possibly have 
imputed to the underwriters a consent to treat the 
damage on the voyage as due to a stranding, if the 
stranding occurred when no goods were on hoard. 
In  all the cases I  have been able to refer to except 
two, the stranding occurred while the goods were 
on board the vessel. One exception is in the case 
of Roux v. Salvador (ubi sup.), where goods had 
been insured free of particular average unless the 
ship were stranded, and were necessarily sold at a 
port of refuge, and the vessel, with the rest of her 
cargo, proceeded on her voyage, and was after
wards stranded. The court decided that there 
was, under the circumstances, a total loss, and the 
question of stranding therefore did not arise, but 
Lord Abinger said: “ I t  lias been contended that, 
the fact of stranding being a condition to let in 
the claim for a partial loss, it  is not material 
whether the stranding takes place whilst the goods 
insured are on board or after they have been 
landed. We are not prepared to adopt that con
clusion, but the view we take of this case renders 
it  unnecessary to enter into any discussion of the 
argument or to pronounce any opinion upon it.” 

The other exception is the case of the Thames 
and Mersey Marine Insurance Company Limited v. 
Pitts, Son, and King (ubi sup.), in which a steamer 
coming down the River Plate stranded with one 
parcel of insured goods on board before reaching 
Buenos Ayres, where she shipped another parcel 
of insured goods which were lying waiting for her 
in liglitei s at the time of the stranding. A  large 
portion of the insured goods sustained damage on 
the voyage from Buenos Ayres to Europe, but it  
was held that the assured could not recover for 
the damage to the narcel shinped at Buenos
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Ayres, because of the warranty against particular 
average, unless the ship or craft be stranded, as the 
stranding did not occur while these goods were on 
board the vessel, though they were at risk under 
the policy m the craft at the time of the stranding 
f t  is from this case that the plaintiffs’ counsel 
take the words “ stranding in the course of the 
adventure but it  seems to me from the whole 
tenor of the judgments the judges were dealing 
with the adventure while it  lasted on board 
the vessel. In  Phillips on Insurance, sect 1761,
W 5 10r ST ;  “ The dictum adopted in Eng
land appears to be that after a stranding the con
struction of the policy is the same in respect to 
all losses on goods on board at the time of the 
standing, whether happening before or after the 
standing, as if it  had not contained this excep- 
l0?A„ 011 Marine Insurance, 6tli edit.,

p. says: “ The meaning of the memorandum 
therefore is . . . should the ship be stranded 
while the memorandum articles are on board, then 
the underwriter is liable to pay all particular 
average losses, whether caused by the stranding or 
not, just as though the memorandum did not 
exist.’ In  my opinion it  is obvious that the 
memorandum requires the implied insertion of 
some words qualifying the generality of the words 
“ stranded, sunk, or burnt,” as regards time, and 
that there should be some such implication as 
“ while the goods are on board the vessel which is 
stranded, sunk, or burnt.” I t  was practically 
conceded in argument that, as all connection 
between the goods sold at Port Louis and the 
Alsace and Lorraine had been severed by the sale 
of those goods before the accident, no claim could, 
according to the case of Rouxv. Salvador (ubisup,), 
be made for a particular average loss in . respect 
thereof, hut the claim for a particular average in 
respect of those forwarded by the Brazil was 
maintained although they were not on board at 
the time of the stranding, and the damage to 
them happened while they were on board the 
Brazil. For the reasons I  have given I  think this 
claim not maintainable, and in my opinion the 
fact that it was contemplated that they should be 
reloaded on the Alsace and Lorraine up to the 
time of the stranding makes no difference. I t  
never can have been contemplated and would be 
unreasonable to hold that a stranding at a time 
when the insured goods were not on board the 
vessel should defeat the warranty against parti
cular average. I  think, therefore, that the plain
tiffs’ claim for a particular average loss entirely 
fails, and it  is unnecessary to express any opinion 
upon the second point, which only affects the 
amount of the particular average loss, if any had 
been recoverable; nor is it  necessary to say any
thing about the points which were touched upon 
in argument, but do not arise in this case, viz., as 
to the effect on the warranty of the stranding of a 
substituted vessel, or of the stranding of the one 
vessel while the damage occurs in the other. The 
judgment w ill be for the defendants, with costs.

Solicitors for the plaintiffs, Hollams, Son; 
Coward, and Hawksley.

Solicitors for the defendants, Waltons, Johnson, 
Bubb, and What ton.

May 31 and June 1,1893.
(Before the P r e s id e n t  (Sir F. H . Jeune.)

T he  M o lie r e , (a)
Collision— Overtaking ship—Regulations for Pre

venting Collisions at Sea, arts. 16, 20.
A vessel which is overtaking another may still be 

under the obligation to keep out of the way under 
art. 20 of the Regulations for Preventing Colli
sions at Sea, notwithstanding that she has 
advanced from the area covered by the stern 
light into a position where she has one of the side 
lights of the overtaken ship in view.

T h is  was a collision action in reni brought by 
the owners of the steamship Baines Hawkins 
against the owners of the steam ship Moliere. The 
collision occurred off B ull Point, North Devon, 
on the 9th March 1893.

The facts alleged on behalf of the plaintiffs 
were as follows: Shortly before 3.45 a.m. on the 
9th March 1893 the Baines Hawkins, a screw- 
steamship of 464 tons net register, was about 
seven miles to the W .N .W . of Bull Point, North 
Devon, bound for G ibraltar from Cardiff with a 
cargo of coals. The weather was fine and clear 
with a light N .W . breeze, and the tide was ebb 
running about one knot. The Baines Hawkins 
was proceeding at fu ll speed, making seven knots 
and steering W . half N . magnetic, with her regula
tion lights duly exhibited. In  these circum
stances, but at an earlier time when the Baines 
Hawkins was off B ull Point, the masthead and 
red side light of a steamship which proved to be 
the Moliere, and which had previously been seen, 
were noticed to leeward about one mile distant, and 
bearing about three points abaft the starboard 
beam. The Baines Hawkins was kept on her W. 
half N . course, and the Moliere gradually over
hauled the Baines Hawkins and drew up abeam 
and in a position to pass all clear, but the Moliere 
suddenly came towards the Baines Hawkins as if 
under a starboard helm, and caused imminent 
danger of collision. The helm of the Baines 
Hawkins was immediately put hard-a-starboard, 
and the Moliere was loudly hailed to keep clear, 
and the engines of the Baines Hawkins were kept 
at fu ll speed ahead as the only chance of avoiding 
a collision, but the Moliere came on at fu ll speed 
and with her port side struck the bluff of the star
board bow of the Baines Hawkins and did her 
considerable damage.

For the defence it  was stated that shortly 
before 3.30 a.m. the Moliere, a screw-steamship of 
960 tons gross register with engines of 99 h.p. 
nominal, belonging to the port of Cardiff, was, 
whilst on a voyage from Barry to Havre with a 
cargo of coals, in the Bristol Channel about eight 
miles to the W . of Bull Point. The Moliere had 
left Barry about 10.30 p.m. the previous day, and 
after passing the Breaksea her course had been 
W . by N. magnetic, and later W . magnetic for a 
short time in order to pass Bull Point at about 
four miles distant. When Bull Point was abeam 
the course had been altered to W .S.W . magnetic, 
and the Moliere was proceeding on the said course 
and was making at fu ll speed about seven and a 
half knots an hour through the water. There 
was no wind, the weather was fine and clear, and 
the tide, which was running to the westward, was 
,of little  force. The Moliere had her regulation

(a) Reported by Basil Cbdmp, Esq., Barrister-at-Law.
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lights duly exhibited. In  these circumstances the 
Baines Hawkins, which had been first noticed a 
considerable time previously about a mile and a 
half distant and about three points abaft the port 
beam of the Molière when the Moliere_was on hei 
W . by N. course, as aforesaid, and had since been 
gradually drawing up on the port side ot the 
Moliere until she had got before her beam and pretty 
close to her, was observed to be coming towards 
the Molière as if under a strong port helm, suddenly 
rendering a collision most imminent; and 
although the Baines Hawkins vena loudly hailed 
and the Moliere was kept on her course at fu ll 
speed ahead as the only chance of avoiding the 
collision, the Baines Hawkins continued to come 
on at great speed, at the last moment opening her 
red light to the bridge of the Moliere, and with 
her stem and starboard bow struck the port side 
of the Molière about amidships, doing her great

<l>flnter alia) the defendants charged the plaintiffs 
with breach of art. 16, and the plaintiffs the 
defendants with breach of art. 20 of the Regula
tions for Preventing Collisions at Sea.

A rt. 16 is as follows :
I f  two shipR under steam are crossing so as to involve 

risk of collision, the ship which has the other on her 
own starboard side shall keep out of the way of the 
other.

A rt. 20 is as follows :
Notwithstanding anything contained in any preceding 

article, every ship, whether a sailing ship or a steam
ship, overtaking any other, shall keep out of the way ot 
tbe overtaken ship.

Aspinall, Q.C. and Baden Powell for the 
plaintiffs.—The Moliere was an overtaking vessel, 
and it was her duty to keep out of the way. 
Assuming that she was also crossing the course 
of the Baines Hawkins, art. 20 would still apply :

'The Seaton, 49 L. T. Eep. N. S. 747 ; 5 Asp. Mar.
Law Cas. 191 ; 9 P. Div. 1 ; . , ,

The Imhro, 60 L. T. Eep. N. S. 936; 6 Asp. Mar.
Law Cas. 392 ; 14 P. Div. 73.

Joseph Walton, Q.C. and Laing for the defen
dants.—The Molière was a crossing vessel, as she 
had the side light of the Baines Hawkins in view, 
and therefore, under art. 16, the latter was bound to 
keep out of the way :

The Main, 55 L. T. Eep. N. S. 15 ; 6 Asp. Mar. Law
Cas. 37; I IP .  Div. 132.

The Baines Hawkins is alone to blame, as she did 
nothing to keep out of the way until the collision 
was imminent.

The P r e s id e n t , after dealing with the 
evidence, which was of a very contradictory 
character, and rejecting the account given by 
the Molière as unreliable, continued 1 think, 
therefore, 1 must take the story of the Baines 
Hawkins as being substantially correct. 1 am 
not so sure as to that part of it  which says the 
Molière at the last moment threw herself by a 
sudden action of the helm, described as a sheer, 
across the path of the Baines Hawkins. I t  that 
story is true, then it  appears to me there is no 
need to enter on a consideration of the con
struction of any of the rules or the law affecting 
the case, because if it is the fact that the two vessels 
were about 100 yards from one another when the 
Molière took the extraordinary step of altering 
her course in a sudden manner, it would be very 
difficult on any ground to justify such action. 
Even if she were a crossing ship at that time, so

sudden a course was so improper in placing the 
Baines Hawkins in very great difficulty that it 
would he impossible to justify the action °* 
Molière. But I  feel some doubt in accepting that 
part of the story, because there is the difficulty, 
which M r. W alton pointed out, of seeing how the 
Molière could have got herself into the position 
in which she undoubtedly was. Though, there- 
fore, I  am inclined to think there was some star
boarding at a time which might be sufhcient to 
condemn the Molière, I  do not desire to rest my 
judgment solely upon that, although I  daresay it 
I  had I  might have come to the same conclusion. 
But looking at the matter on a somewhat broader 
ground, the Moliere must be found to blame.
 ̂ It, appears to me that the view taken by M i. 

Aspinall with regard to the obligation on an 
overtaking vessel is on the whole a sound one ; 
that is to say, that when a vessel is an overtaking 
vessel within the narrower sense of the word, 
that is a vessel within the area, lighted by 
the stem light, and then comes, while she is still 
advancing, into a position in winch she sees the
side lights, it may well be that her obligation as 
an overtaking vessel to keep_ out of the way of 
the other still continues. I t  is admitted by M r 
W alton that that would he so if at the time of her 
seeing the lights there was any ™ k of colhsiom 
I  do not see how any other admission than that 
could he made, because it would be strange 
indeed if a vessel overtaking came m sight of the 
side lights, and then suddenly, when there was 
risk of a collision, threw on the other the obliga
tion of keeping out of the way. I t  may be possible 
that where there is no risk of collision at the 
time, and the vessel comes within sight of the 
side lights at a considerable distance, the c™®sin& 
rule may come into force; hut in this case I  am 
satisfied7 that the facts are such that one cannot 
suppose on the authorities that the obligation o 
the' Moliere, as an overtaking vessel, was ovei.
I  think, therefore, the obligation upon hei to 
keep out of the way of the Baines 
tinned, and that she did not perform that duty. 
That view appears to me to be consistent alto
gether with the case of The Seaton [ubi sup.) and 
consistent also with the two °ther ease« cited
The Main (ubi sup.) and The Imbro {ubi sup.). 
That disposes of the case of th e Moliere

Then there is the question whether the Raines 
Hawkins is also to blame. Holding, as I  do that 
there was no obligation on her to get out of the 
way, I  think there is nothing to show that she was 
to blame. There was no obligation on her to have 
done anything-even if they were crossing vessels 
I  should hav! doubted it -u n t il certainly a time 
very shortly before the collision. I f  the Moliere 
really starboarded at the last moment, as the 
Baines Hawkins says, clearly there was nothing 
which the Baines Hawkins could have done and 
on the whole I  am inclined to think that the 
Baines Hawkins, in putting her helm a-starboard 
when she saw the Molière coming rapidly towards 
her did all that she could properly do. The 
Trin ity Masters coincide m this view. lhe  
result, therefore, must be that the Molière must 
be held alone to blame. . T, ,

Solicitors for the plaintiffs, Botterell and Boche, 
for Botterell, Boche, and Temperley, Newcastle-

OISoiicitors for the defendants, Ince, Colt, and 
Ince, for Vaughan and Hornby, Cardiff.
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April 28 and May 1, 1893.
(Before the L o rd  Ch a n c e l l o r  (Herschell) 
Lords H a l s b u r y , M a c n a g h t b n , and Sh I n d  ) 

Gl y n n  v . M argetso n  (a)
ON A P P E A L  FR O M  T H E  COURT OF A P P E A L  IN  

E N G L A N D .

B M  of lading-General words-Construction- 
Veviation clause

nic Z l Z 7 ™ l T d\ are, r d in a M l of lading 
r r C i : l T  miendf d to be made applicable 

the m Z  ^ T e\ ° f  the Particular contract, 
contract arc l° intent of the particular
a r c Z h i l  S o  i ° ° t d a t ' and  the general words  are to be lim ite d  to th a t view.

Feiadinnlef  g°°dS Wf Ve shiPPed ™ der a bill of 
the ™uth.east of Spain to

aivina th ° f  lading contained a clausegiving the ship ■ liberty to proceed to and stay
M  r/ td P0r  ̂ or ports in any rotation in the 
Mediterranean, Levant, Black Sea, or Adriatic, 
or on the coasts of Africa, Spain, Portugal, 
b >ance. Great Britain, and Ireland, for the pur
pose of delivering coals, cargo, or passengers, or 
jo r any other purpose whatsoever. ” After the 
cargo was loaded the ship proceeded to a port in 

ie north-east of Spain■ before proceeding to 
Liverpool. Owing to the delay so caused the 
cargo was damaged.

Held, (affirming the judgment of the court below) 
Uiat the deviation was not justified by the bill 
of lading, and that the shipowners were liable 
for the damage.

T h is  was an appeal from a judgment of the 
Court of Appeal (Lord Esher, M .R , Bowen and 
i fa ’ an t  ' reP°rted ^  7 Asp. Mar. Law Cas.

6, V  ?• £ ep' f -  S' 142’ and (1892) 1 Q.B.  
dd7 who had affirmed a judgment of Hawkins, J 
at the trial.

The action was brought by the respondents, 
who were fru it merchants in London, to recover 
damages m respect of injury to certain cases of 
oranges which had been shipped on board a 
steamship of the appellants for conveyance from 
Malaga to Liverpool. The plaintiffs alleged that 
the voyage had been unduly protracted bv a 
deviation of the ship. The defendants justified 
the deviation under the b ill of lading.

The facts appear sufficiently from the head- 
note, and the report in the court below.

Bigham, Q.C., Boyd, and Glynn, for the appel
lants, contended that the words in the bill of lading 
it construed in their ordinary sense, justified tire 
deviation. They were intended to give the ship
owner a reasonable discretion in the matter, and 
cannot be restricted to ports lying between 
Malaga and Liverpool. O f course a reasonable 
construction must be put upon them. Thev 
referred to J

Gairdner v. Senhouse, 3 Taunt. 16 •
Leathly v. Hunter, 7 Bins. 517 ;
Leduc v Ward. 6 Asp. Mar. Law Cas. 290 ; 58 L. T.

Rep. N. S. 908; 20 Q. B. Div. 475.
J. Walton, Q.C., C. C. Scott, and Cecil Carver, 

who appeared for the respondents, were not called 
upon to address the House.

A t the conclusion of the argument for the 
(a) Reported by C. E. M ald kn , Eeq^Barriater-at-Lew.

' follows1— theh Lord8hiPs Kave judgment as

t  T1r  n £ 0 R U  C h a n c e l l o r  (Herschell).— My 
Lords: The question raised by this appeal is the 
construction to be put upon a b ill of lading by 
which the shipowner agreed to carry certain goods 
of the respondents. The shipowners, who are the 
appellants alleged that the court below erred 
in so construing their liability under the b ill of 
lading as to hold that they had broken their con-
a fW  gL  Pr ? f ! ding t0 ,a P°rt called Burriana attei they had taken on board the cargo shipped
by the respondents. A  cargo of oranges was 
slopped at Malaga, and the bill of lading is in
ditimi term s:"pupped.in  good order and con- 
, . . ,0  3 y ' m and upon the good steamship

M l  “ , A ' r W lyiDS in port ot Malaga, and bound for Liverpool .
l i hlrd ''a,8es ° t  oranges.” The port to 

'v i‘Ch ti le- ves,8,el Proceeded after she left Malaga 
was not in the direction of Liverpool, but in 
^ 7 trar\ dlrectl0n taking the vessel farther 

away from Liverpool than she was at Malaga
word=UlfL- u <T°U,ld not be disPuted that, if the woids which I  have read to your Lordshins 
were the only words to be found in the bill of 
lading relating to the voyage, the shipowner 
could not justify Ins act in thus deviating from the 
stipulated voyage, and would be liable to the 
shipper in respect of any damage to his goods 
sustained in consequence of such deviation. In  
the present case, owing to the delay which took 
place before the vessel arrived at Liverpool, the 
oranges were very much damaged, and loss was 
consequently sustained. But the shipowner seeks

o f  th ” a ,°f Proceeding to Burriana by 
reason of the words which follow those which I
r r i ’ " wdJ' l^ erty  to proceed to and stay at 
any port or ports in any rotation in the Mediter- 
lanean, Levant, Black Sea, or Adriatic, or on the 
coasts of Africa, Spain, Portugal, France, Great 
Britam and Ireland, for the purpose of delivering 
coals, cargo, or passengers, or for any other pure
C t ai r * Terj  Tbe content ion of the appel- 
Unts is, that under those words the voyage to 
Burriana was justified by the terms of tLs con
tract between the parties. I t  is admitted that the
contention of the appeUants goes to this length
that alter the oranges were taken on board at 
Malaga upon a vessel said to be bound for 
Liverpool, the ship might have been sent to any 
port within the limits named or any number of 
those ports in any order, staying there any time 
she pleased, for the purpose of taking in cargo, or 
delivering it  at any of those ports. And it  is 
tiue that, if their fu ll and complete meaning be 
given to the words used, that w ill be the conse
quence of giving them that meaning. The 
question is whether they ought to be so construed 
° r , . ®.ther there ^  any reason for putting a 
restriction upon their construction. These words 
are printed words in a document evidently intended 
to he used m relation to a variety of contracts of 
attreightment. The name of the particular port of 
shipment as well as the goods to be shipped is left in 
blank and these words are treatedas ¿liberty which 
is to attach to the particular voyage which is agreed 
upon between the parties. But the main obiect 
and intent of the charter-party is the voyage so 
agreed upon; and although it  would not be 
legitimate to discard the printed words (indeed 
here the shipowner requires the shipper to under-
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take to be bound by them as well as by the 
written words), yet it  is well recognised that, in 
construing an instrument of this sort, and in 
considering what is its main intent and object, and 
what the interpretation ought to be from words 
connected with that main intent and object so 
expressed, it  is legitimate to bear in mind that a 
portion of the contract is on a printed form  
applicable to many voyages, and is not specially 
agreed upon in relation to the particular voyage. 
The main object and intent, as I  have said, of 
this charter-party is the carriage of oranges from 
Malaga to Liverpool. That is the matter in 
which the shipper is concerned; and it seems 
to me that it  would be to defeat what is the 
manifest object and intention of such a conti-act 
to hold that it was entered into with a power to 
the shipowner to proceed anywhere that he 
pleased, to trade in any manner that he pleased, 
and to arrive at the port at which the oranges 
were to be delivered when he pleased.

Then, is there any rule of law which compels the 
construction contended for P I  think there is not. 
Where general words are used which are obviously 
intended to be applicable, so far as they are appli
cable, to the circumstances of the particular con
tract, which particular contract is to be embodied 
in or introduced into that printed form, I  think 
you are justified in looking at the main objectand 
intent of the contract and in lim iting the general 
words used, having in view that object and intent. 
Therefore, it seems to me that the construction 
contended for would be an unreasonable one, and 
there is no difficulty in construing this clause to 
apply to a liberty in the performance of the stipu
lated voyage to call at a particular port or ports 
in the course of the voyage. That port or those 
ports would differ according to what the stipu
lated voyage is, inasmuch as at the time when 
this document is framed the parties who frame it 
do not know what the particular voyage w ill be, 
and intend it  to be equally used whatever that 
voyage is. The ports, a visit to which would be 
justified under this contract w ill no doubt differ 
according to the particular voyage stipulated for 
between the shipper and the shipowner; but it  
must in my view be a liberty consistent with the 
main object of the contract, a liberty only to 
proceed to and stay at the ports which are in the 
course of the voyage. In  saying that, of course I  
am speaking in a business sense. I t  may be said 
that no port is directly in the course' of the voyage 
(indeed that was argued by the learned counsel 
for the appellants) inasmuch as in merely entering 
a port or approaching it nearly you deviate from 
the direct course between the port of shipment 
and the ultimate port of destination. That is

Eerfectly tru e ; but in a business sense it  would 
e perfectly well understood to say that there 

were certain ports in the way between Malaga and 
Liverpool, and those are the ports at which I  
think the right to touch and stay is given. Then 
it  is said that this may be done “ in any rotation.” 
I  do not think that that carries the matter any 
further. When once the conclusion which I  have 
indicated is arrived at, if the meaning to be 
given to those words is a meaning such that the 
vessel may take those ports in any order she 
pleases in a reasonable sense, nevertheless the 
ports referred to must still, in my opinion, be ports 
lying between Malaga and the port of destination, 
Liverpool, even although there might be justifi

cation for her not touching at any particular one 
of those ports, or more than one of them, in the 
exact order in which they would come in the 
voyage between those two places. I t  is not 
necessary to decide what effect should be given 
to those words “ in any rotation;” but even giving 
to them the fullest possible effect they do not 
seem to me to enlarge the number of ports at 
which it  would be justifiable for this vessel to 
touch during the course of her voyage. I t  is to 
be observed that the liberty which is given is not 
a liberty simpliciter to proceed to those ports. 
Purposes are mentioned; and the first which is 
mentioned is “ for the purpose of delivering coals, 
cargo, or passengers.’' I t  is exclusively for the 
“ delivering of coals, cargo, or passengers.” I t  is 
true those words are followed by the words “ or for 
any other purpose whatsoever;” but I  am by no 
means satisfied that, when you find liberty 
given to proceed to certain ports “ for the 
purpose of delivering ” and “ for any other 
purpose whatsoever,” you must not put a 
lim itation upon those words “ any other purpose 
whatsoever,” and that it  would be legitimate to 
deduce from them the conclusion that there was 
authority to the shipowner to proceed to any of 
those ports for the purpose of taking in cargo as 
well as delivering it. I t  is impossible to conceive 
why there should be this mention of the delivery 
of cargo, as the thing first mentioned in dealing 
with the purpose for which the vessel might 
proceed to these ports, if  she was to be at liberty 
either to take in or to discharge cargo; and it 
seems to me to throw light at all events upon the 
construction which ought to be put upon the 
language used, because the delivering of coals, 
cargo, or passengers points to the carrying out of 
a voyage already determined upon in relation to a 
cargo already on board. I  do not put that before 
your Lordships as by any means the governing 
consideration, because I  am led to the conclusion 
at which I  have arrived upon the same grounds as 
those which have been so very clearly and fully 
expressed by the learned judges in the court 
below. I  find myself so completely in agreement 
with the reasons which they have given that I  
do not think it  necessary to trouble your Lord- 
ships with any further observation. I  move 
your Lordships that this appeal be dismissed 
with costs.

Lord H a l s b u r y .—My Lords: I  am entirely of 
the same opinion. I t  seems to me that, in con
struing this document, which is a contract of 
carriage between the parties, one must in the first 
instance look at the whole of the instrument and 
not at one part of it  only. Looking at the whole 
of the instrument, and seeing what one must 
regard, for a reason which I  w ill give in a moment, 
as its main purpose, one must reject words, indeed 
whole provisions, if  they are inconsistent with 
what one assumes to be the main purpose of the 
contract. The main purpose of the contract was 
to take on board at one port, and to deliver at 
another port a perishable cargo. I  do not think 
the learned counsel who argued this case on the 
part of the appellants gave sufficient effect in the 
argument which he addressed to your Lordships to 
the difference between the ordinary and formal 
parts of the document which are to be found in 
print and the written parts; indeed, I  gathered 
from him at one time that he rather contested the 
legitimacy of considering the difference whether
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the words were in print or in writing. I  suppose 
that that doubt which he appeared to intimate 
was justified by the terms of this particular docu
ment; because that in the ordinary construction 
of a commercial document such a principle as I  
have mentioned has been adopted certainly for 
something like a century cannot be a matter of 
doubt; and the reason for it  appears to me to be 
very cogent and relevant to the case before your 
Lordships. I  have in my hand the report of a case 
in the Court of King s Bench in the year 1803 
{Robertson and another v. French, 4 East 130) in 
whmh Lord Ellenborough, C.J.,as it appears to me, 
gives with great precision the ground upon which 
one part of a document maybe relied upon as 
controlling and cutting down the generality of the 
words in the other. His Lordship says : “ In  tlm 
course of the argument it seems to have been 
assumed that some peculiar rules of construction 
aPP‘y to the terms of a policy of assurance which 
are not equally applicable to the terms of other 
instruments and in all other cases. I t  is therefore 
proper to state upon this head that the same rule 
ot construction which applies to all other instru
ments applies equally to this instrument of a 
policy ot* insurance, viz. that it is to be construed 
according to its sense and meaning as collected in 
the first place from the terms used in it, which 
terms are themselves to be understood in their 
plain, ordinary, and popular sense, unless they have 
generally in respect of the subject-matter, as by 
the known usage of trade or the like, acquired a 
peculiar sense distinct from the popular sense of 
the same words, or unless the context evidently 
points out that they must, in the particular 
instance and in order to effectuate the immediate 
intention of the parties to that contract, be under
stood in some other special and peculiar sense. 
The only difference between policies of assuranpe 
and other instruments in this respect is, that the 
greater part of the printed language of them being 
invariable and uniform has acquired from use and 
practice a known and definite meaning, and that 
the words superadded in writing ( subject indeed 
always to be governed in point of construction by 
the language and terms with which they are 
accompanied) are entitled nevertheless, if there 
should be any reasonable doubt upon the sense 
and meaning of the whole; to have a greater effect 
attributed to them than to the printed words, 
inasmuch as the written words are the immediate 
language and terms selected by the parties them
selves for the expression of their meaning, and 
the printed words are a general formality adapted 
equally to their case and that of all other con
tracting parties upon similar occasions and 
subjects.” Now, if one applies the principle of 
what Lord Ellenborough there says to the present 
case, it seems to me that these particular docu
ments which your Lordships are now construing 
were obviously intended to fu lfil the function 
which the learned counsel himself very truly 
described; and there is no doubt, within the ambit 
of what the parties would contemplate, of the sort 
of voyage by which probably every one of the terms 
of the instrument which your Lordships are now 
construing would be satisfied; and for my own 
part I  should imagine that where it  was intended, 
at some of the distant ports referred to, to have a 
fu ll and complete cargo taken on board, or that 
where they had intended from time to time to call 
at an intermediate port before going to the u lti

mate port to which the parties agreed, probably 
there is no one of the stipulations in this contract 
which would not receive its ample fulfilment. 
But when one applies it to the particular example 
of this case in which the parties have in writing 
expressed the intention that there should be a 
delivery of goods ( and the particular class of goods 
is not to be omitted from consideration—they were 
perishable goods taken from one port to another) 
it seems to me that to apply these general printed 
words (which might in a particular case, as I  say, 
receive complete fulfilment), as regards each of 
these stipulations, to the particular contract 
which the parties had immediately before then 
when they agreed to this contract as between 
earner and customer, would manifestly defeat the 
very object which both the parties had in view. I  
also concur with the Lord Chancellor that the 
particular words which give the liberty are not to 
be rejected, not as in themselves forming a com
plete answer to the argument, but as forming 
part of that general consideration of the entire 
document which it is the duty of every court, so 
far as they can, to apply to a document under 
construction : and that appears to me again to 
refer to a liberty to deliver in the course of a 
voyage where the principal voyage has been agreed 
upon between the parties. Under these circum
stances I  do not desire to add anything, except to 
point out that Mr. Bigham’s argument, very lucid 
and able as it  was, did somewhat of injustice to 
Bowen, L .J .’s observation when lie said that 
Bowen, L. J . had assumed something when he 
stated that it would make it impossible to insure 
the cargo if such a construction was adopted as 
was then insisted upon. ‘- I t  would make it 
impossible,” says Bowen. L.J., “ to insure the 
cargo. I t  would make it impossible for the con
signees of the cargo to know what to do as to 
taking delivery and to know what they were to do 
with the bills of lading.” I t  seems to me that that 
which the learned counsel attributed to Bowen, 
L .J . he has been guilty of himself. I f  he assumes 
that the construction is that which he contends 
for, his answer that nevertheless business does go 
on would be good enough ; but he seems to forget 
that the question which we are considering is 
whether that is the construction: because he 
must not first assume that that is the true con
struction and that business does go on neverthe
less, which was his answer, but he must consider 
whether mercantile men when they do go on with 
business in this form do not recollect that a 
business sense w ill be given to business documents, 
and that therefore they are not under the peril of 
leaving it absolutely to the shipowner himself to 
do what he w ill with the cargo. Indeed the argu
ment seems to me to assume this, that you might 
get rid of written documents altogether, inasmuch 
as both carrier and customer have such complete 
confidence in each other that, however wide and 
unreasonable may be the construction attributed 
to a written instrument between carrier and 
customer, they are not likely to disagree. I f  that 
is the argument. I  am afraid that the records both 
of your Lordships’ House and of all other courts 
do not favour that view. Undoubtedly both 
carrier and customer differ very widely sometimes 
as regards what is reasonable and what is not, and 
for that reason they call upon courts of law to 
construe sometimes somewhat loose and irregular 
instruments. For these reasons I  agree in the
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motion which my noble and learned f riend on the 
woolsack lias made.

Lord M a c n a g h t b n .— My Lords : I  agree.
Lord S h a n d .— My Lords : I  am also of opinion 

with your Lordships that this decision mus e 
adhered to. I t  appears to me that, as it is clear 
that in this trade a number of perishable cargoes 
are constantly earned, that is a circumstance not 
to be lost sight of. In  the Mediterranean 
undoubtedly in certain seasons ox the year e 
main cargoes brought by these vessels are oranges, 
which are extremely liable to deterioration; and 1 
agree with your Lordships in thinking that e 
reading which we have been asked to put upon 
this b ill of lading is not only inconsistent with 
the object of the contract of carriage known o 
both parties, but would be entirely destructn e o 
that object. I  should like to add, with reference 
to a point which does not seem to have 
been discussed at all in the court below in regard 
to that clause of a hill of lading which sPea* s 
the purpose for which calls may be made at the 
different ports, namely, that they may he lor the 
purpose of delivering coals, cargo, or ̂ passengers, 
or for any other purpose whatsoever,” that white 
undoubtedly these words, as one looks at them in 
the first instance, would seem to suggest that it  is 
the case of a vessel which has taken on hoard all 
her cargo and is proceeding to deliver her cargo 
as she goes onwards, yet I  should feel great 
difficulty in restraining those words, in the sense 
which has been contended for, to the case of 
delivering cargo only in such a case as the present. 
I  suppose it  is notorious that in these voyages on 
the Mediterranean vessels call at one port after 
another for the puipose of taking in cargo, and it 
a case occurred in which a shipper has sent it  may 
be a small portion of oranges or other goods on 
board a vessel which has got to fill up, I  should 
have considerable difficulty in holding at the 
moment that the words used in the charter-party 
as to delivering a cargo might not fairly include 
receiving a cargo in the course of the voyage. 
But, my Lords, of course that question is not 
before the House now, and I  do not think that any
thing which has been said upon that subject 
forms a ground of decision in this case. I  entirely 
concur in the other ground stated by your Lord- 
ships which is so fu lly  given in the judgment of 
the court below, and I  agree that this appeal ought 
to he dismissed.

Judgment appealed from a f f i r m e d ,  and appeal 
dismissed with costs.

Solicitors for appellants, W. A. Crump and Son-
Solicitors for the respondent, Snow, Snow, 

and Fox.

May 1, Aug. 2 and 4, 1893.
(Before the L o r d  C h a n c e l l o r  (Herschell), 

Lords M a c n a g h t b n  and M o r r is .) 
M e r s e y  D o c k s  a n d  H a r b o u r  B o a r d  v . 

T u r n e r  a n d  o t h e r s , (a)
T h e  Z e t a .

ON A P P E A L  P R O M  T H E  C O U RT OF A P P E A L  IN  
E N G L A N D .

Damage— Collision with pier—Admiralty juris
diction— County Court— County Courts Admi

ts  Reported by 0. E. M a ld e n , Esq., Barrister-at-Law.

VOL V II., N . S.

an action in  
against a dock

raJty Jurisdiction Act .1808 A 1 A' 3 - lict. c. i l ) ,
S. 3 — County Courts Admiralty Jurisdiction 
Amendment Act 1809 (32 A 33 Viet. c. 51), s. 4 
Costs.

Shipowners successfully brought 
personam in  the High Court . 
company to recover a sum within the limits of 
the . County Court jurisdiction in Admiralty 
for damage occasioned to their ship by the 
negligence of the company’s servants in bringing 
her into collision with a pierhead while moving 
from one dock to another.

Held (reversing the judgment of the court below), 
that such damage was damage ‘‘ by collision or 
otherwise ” within the meaning of sect. 4 of the 
County Courts Admiralty Jurisdiction Act 1869 
(32 & 33 Viet. c. 51), and therefore, as the action 
might have been brought in a County Court, 
the, judge at the trial had jurisdiction to deprive 
the plaintiffs of their costs.

The Ida (Lush. 6) and The Robert Pow (Br. & 
Lush. 99) disapproved.

T h i s  was an appeal from a judgment of the Court 
of Appeal (Lord Esher, M .R. and ̂  Lopes, L . J ., 
Frv, L .J. dissenting), reported in 68 L . T . Rep. 
N. S. 40; 7 Asp. Mar. Law Cas. 237; (1892) P. 
285, who had reversed a decision of Sir C. B utt, 
reported in 7 Asp. Mar. Law Cas. 64; (1891) P. 
216; 65 L. T. Rep. N. S. 230.

The action was brought by the respondents, the 
owners of the ship Zeta, against the_ appellants in  
the Adm iralty Division of the High Court, to 
recover damages for injuries sustained by the Zeta 
caused by a collision with an inner pierhead in a 
dock at L :verpool, the property of the appellants, 
and brought about, as was alleged and held, by 
the negligence of the servants of the appellants 
while moving the ship in the dock.

The plaintiffs’ claim was for 221Z. 4s. 6eZ.
The learned President gave judgment for the 

plaintiffs, but refused to certify for costs, on the 
ground that the action might have been brought 
in the County Court under sect. 3 of the County 
Courts Adm iralty Jurisdiction Act 1868 (31 & 32 
Viet. c. 71), as amended by sect. 4 of the Amend
ment Act of 1869 (32 & 33 V iet. c. 51). The 
plaintiffs appealed on this point, and the m ajority 
of the Court of Appeal reversed the decision of 
the President as to costs, on the ground that 
the County Court, sitting as an Adm iralty Court, 
had no jurisdiction to entertain an action for 
damages for a collision between a ship and a pier. 

The defendants appealed to the House of Lords.
T. G. Carver and Maxwell appeared for the 

appellants, and argued that the sole question was 
as to the Adm iralty Jurisdiction of the County 
Court under the statutes of 1868 and 1869. The 
Court of Appeal laid down three propositions, 
which are, as we contend, all erroneous: First, 
that the County Court has, under the statutes, no 
wider jurisdiction in Adm iralty than the High  
Court. Secondly, that the old jurisdiction of the 
Adm iralty Court has not been extended by 
statute. Thirdly, that such a case as this was 
not within the old jurisdiction. As to the first 
proposition, the Act of 1868 by sect. 3 gives the 
County Court jurisdiction in cases of “ damage by 
collision,” and if that is to he construed as 
“ damage by collision between two ships,” the 
amending Act of 1869 by sect. 4 extends the 
jurisdiction to “ damage by collision or otherwise,”

3 B
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under which this case falls. I t  is to be observed 
that the wording is not that the County Court 
“ shall have Adm iralty jurisdiction ” in certain 
cases, but that courts “ having Adm iralty juris
diction shall have jurisdiction, &c.,” which is very 
different. The decisions on the Act of 1868 have 
tended to narrow the jurisdiction. In  Fverard v 
K e n d a U m i ,  T . Rep. N . S. 408; 3 Mar. Law 
Cas. O. S. 391; L . Rep. 5 C. P. 428) it  was held 
not to apply to barges. The Dowse (22 L. T. 
Rep. N. S. 627; 3 Mar. Law Cas. O. S. 424; L. 
Rep. 3 A. & E. 135), and Allen v. Garhutt (6 0  B 
Div. 165; 4 Asp. Mar. Law Cas. 520, n.) were 
cases of claims for necessaries. In  Beg. v Judge 
of the City of London Court (66 L . T . Rep N  S 
135; 7 Asp. Mar. Law Cas. 140; (1892) 1 Q. B. 
273) it  was held that there was no jurisdiction to 
entertain an action against a pilot in respect of a 
collision. But see

Cargo ex Argos, 28 L. T. Rep. N. S. 77 ; 1 Asp. 
Mar. Law Cas. 519; L. Rep. 5P. C. 134; and

The Alina, 4 Asp. Mar. Law Cas. 257 ; 42 L. T. ReD 
N. S. 517; 5 Ex. D iv. 227;

on which we rely, where it  was held that the 
County Court had jurisdiction where the Adm iralty 
Court had not. The Act of 1869 clearly gave the 
County Court a jurisdiction which cannot be cut 
down. The words can have only one meaning, to 
which fu ll effect should be given. On the second 
point the Adm iralty Court had by the Act of 1840 
(3 & 4 Y ict. c. 65) jurisdiction conferred upon it 
for all damage received by ships. I f  the dock 
company had brought an action for damage done 
to the pier the court would have had jurisdic
tion : (see stat. 24 V iet. c. 10, s. 7.) The words 
“ in the nature of ” damage received by any ship 
are wide enough to cover everything, and have 
been so held. For instance, damages for collision 
with a sunken wreck, The Douglas (46 L  T Ren 
N. S. 488 ; 47 L. T. Rep. N. S. 502; 7 P. Div. 151)! 
with a lighter, The Sarah (Lush. 549); with a 
barge, Pwrkis v. Flower (30 L. T. Rep. N. S. 40 ■ 
2 Asp. Mar. Law Cas. 226 ; L. Rep. 9 Q. B. 114) 
with an anchor, The Bhosina (52 L . T. Rep N  S 
140; 53 L . T. Rep. N . S. 30; 10 P. Div. 24 and 
131); with a wall, The Industrie (24 L . T. Rep. 
N. S. 446 ; 1 Asp. Mar. Law Cas. 17; L. Rep. 3 
A. & E. 303); inside a dock, Beg. v. Judge of City 
of London Court (8 Q. B. Div. 609); with a pier 
The Uhla (3 Mar. Law Cas. O. S. 148; 19 L. t ! 
Rep. N. S. 89 ; L. Rep. 2 A. & E. 29, n.). See also

The Sisters, 34 L. T. Rep. N. S. 338; 35 L. T. Rep 
N. S. 36 ; 1 P. Div. 117;

The Malvina, 8 L. T. Rep. X. S. 403; 1 Mar. Law 
Cas. O. S. 341; Lash. 493 ; Br. & Lush. 57;

The Excelsior, 3 Mar. Law Cas. O. S. 151; 19 I,. X. 
Rep. N. S. 87; L. Rep. 2 A. & E. 268;

The Clara KiUam, 23 L. T. Rep. N. S. 27 ; L. Rep. 
3 A. & E. 161;

The Albert Edward, 24 W. R. 179; 44 L. J. 49, 
Adm.

The Bobert Pow (Br. & Lush. 99) is the only 
authority the other way, and that case cannot be 
reconciled with The Nightwatch (Lush. 542). See 
W illiam s & Bruce’s Adm iralty Practice, 2nd edit., 
p. 73. The Ida  (Lush. 6) was relied on in the 
court below, but the ground of the decision there 
was that the collision took place in foreign waters. 
Thirdly, the Court of Adm iralty had this juris
diction before the Act of 1840. The ancient 
jurisdiction extended to all torts committed on 
the high seas. The old theory was, that every 
thing arising outside the jurisdiction of the

common law courts fell within the Adm iralty 
jurisdiction (4 Inst. 134), where cases which show 
what the Adm iralty was actually doing in the 
exercise of its jurisdiction on the high seas are 
referred to. There were no regular Adm iralty 
reports t ill the end of the last century, and the 
only information is from reports of cases of 
prohibition in the common law courts, but there 
is no case of a prohibition in respect of anything 
arising on the high seas. Among the older 
authorities are:

Sir H. Constable's case, 5 Rep. 106a ;
3 Blaokstone, Book I I I . ,  p. 106 ;
Goodwin v. Tomkins, Noy, 148 ;
M artin  v. Green, 1 Keb. 730, a collision case ;
Sheers v. Martyn, 1 Keb. 789, a case of nuisance in 

a navigable r iv e r;
Cross v. Bigs, 1 Keb. 575 ;
Shepherd’s Epitome (1656), p. 361;
Shepherd’s Abridgment (1675), p. 128.

In  Sir Wm. Burrell’s Reports of Adm iralty Cases 
(1758-1774) and Extracts from the Books and 
Records of the Courts of Adm iralty and Delegates 
(1584-1839), edited by Marsden, cases are found 
which show what the ancient jurisdiction was :

Fairless v. Thorsen, Burr. 130 ;
Clarice v. Scattergood, Burr. 243, in 1663;
Tills  v. The Mary, Burr. 284, in 1703.

See also the American case De Lovio v. Bait 
(2 Gallison, 398); The Hercules (2 Dodson, 353), 
per Sir W . Scott ; and The Sylph (L. Rep. 2 
A. & E. 24; 3 Mar. Law Cas. O. S. 37; 17 L. T. 
Rep. N . S. 519), per Sir R. Phillimore. The 
following are cases where the Adm iralty Court 
has exercised jurisdiction in the case of torts 
committed on the high seas:

The Ruckers, 4 Ch. Rob. 73;
The Agincourt, 1 Hagg. Adm. 271;
The Loicther Castle, 1 Hagg. Adm. 384;
The Enchantress, 1 Hagg. Adm. 395;
The Beta, 20 L. T. Rep. N. S. 988; L. Rep. 2 P. C. 447.

The jurisdiction of the Adm iralty Court has 
usually, of late times, been exercised in cases of 
maritime liens, which has given rise to the idea 
that it was the characteristic of the jurisdiction; 
but in early times the proceedings were usually 
in personam, not in rem.

J. Walton, Q.C. and Butler Aspinall, for the 
respondents, contended that the judgment of the 
Court of Appeal was right, See, per Kay, L.J. in 
Beg. v. Judge of the City of London Court (66 L. T. 
Rep. N. S. 135 ; 7 Asp. Mar. Law. Cas. 140; (1892) 
1 Q. B. 273), and the case of The Urania (5 L. T. 
Rep. N . S. 403; 1 Mar. Law Cas. O. S. 156; 10 
W . R. 97) there cited. The jurisdiction in personam 
was obsolete when the Act of 1840 was passed. 
See The Clara (Swa. Adm. 1), per D r. Lushington 
in 1855, and Edwards’ Adm iralty Jurisdiction, 151. 
As to the points raised by the appellants : first, 
the Acts of 1868 and 1869 gave no extended juris
diction to the County Courts, but only the juris
diction preserved by the Court of Adm iralty. This 
has been recognised in all the cases, including The 
Cargo ex Argos (ubi sup.) since 1870, and no 
alteration was made in the law by the County 
Court Acts and Rules of 1880 or 1888, but they left 
the law as interpreted by the previous decisions 
on the Acts of 1868 and 1869. Secondly, the Acts 
of 1840 and 1861, in speaking of “ damage ” by a 
ship, referred to the strictly technical meaning of 
damage by collision. The remedy in personam 
was obsolete; and the remedy in rem was all that 
was in the contemplation of the Legislature. See
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The Robert Row (ubi sup.). Such an action as this 
was unheard of in Adm iralty in 1840. There is 
abundant authority that by the beginning of this 
century the remedy in personam was obsolete. 
See Brown’s Lectures, p. 100, in 1802; and the 
first edition of W illiam s and Bruce’s Adm iralty 
Practice in 1868. See also The Volant (1 Wm. 
Rob. 383). The Adm iralty Court seems to have 
attained its widest jurisdiction in the time of the 
Commonwealth, under the Ordinance of 1648, but 
that was set aside at the Restoration, and a Bui 
to the same effect which was introduced into 
Parliament was not passed. From the Restoration 
down to the time of Lord Stowell, the court did 
very little . This was a matter arising from the 
negligence of the dock master, who was on shore, 
and not on the high seas at all, and never could 
have been within the Adm iralty jurisdiction. 
Nineteen judges have at different times expressed 
their approval of the decision in Eyerard v. 
Kendall (ubi sup.), and the interpretation there 
put upon the Acts, which would be virtually over
ruled if this decision is reversed. The Cargo ex 
Argos, and The Alina (ubi sup.) only touch the 
contract of carriage. I f  the Adm iralty juris
diction already included all torts on the high seas, 
the words in the Act of 1861 were useless, but a 
fresh class of cases sprang up after that Act. 
The Court of Adm iralty only exercised jurisdiction 
where it  could proceed in rem against the ship if 
necessary. See Seward v. The Vera Cruz (52 L . T. 
Rep. N . S. 474 ; 5 Asp. Mar. Law. Cas. 386; 10 
App. Cas. 59), per Lord Blackburn.

Carver in reply.—I t  is a mistake to say that the 
jurisdiction under the Act of 1840 must be in rem. 
and that the jurisdiction in personam was obsolete. 
See The Henrich Bjorn (55 L . T. Rep. N . S. 66; 
6 Asp. Mar. Law. Cas. 1; 11 App. Cas. 270); The 
Sara (61 L . T. Rep. N. S. 26; 6 Asp. Mar. Law Cas. 
413; 14 App. Cas. 209). The dictum in The Clara 
(ubi sup.) cannot be relied on. There might have 
been a proceeding in  rem here, for there need not 
be an arrest of the wrong-doing res. The cases of 
pilots do appear to lay down that there is no

feneral jurisdiction as to torts on the high seas;
ut The Urania (ubi sup.) was doubted by Sir R . 

Phillimore in The Alexandria (27 L. T. Rep. N . S. 
565; 1 Asp. Mar. Law Cas. 464 ; L . Rep. 3 A. & E. 
574). The words in the Act of 1840 are wide 
enough to give jurisdiction in this case.

A t the conclusion of the arguments their Lord- 
ships took time to consider their judgment.

Aug. 4.—Their Lordships gave judgment as 
follows:—

The L o r d  C h a n c e l l o r  (Herschell). — My 
Lords : The question in controversy between the 
parties to this appeal is whether the late learned 
President of the Adm iralty Division (Sir Charles 
Butt) was justified in depriving the respondent of 
his costs, although he was successful in the action 
which he brought against the appellants, on the 

round that the action might and ought, to have 
een brought in the County Court. The sum in 

dispute is not large, but the question involved as 
to the extent of tne County Court jurisdiction in 
Adm iralty cases is one of general importance. 
The cause of action which the respondents 
established was that their vessel had sustained 
damage owing to a collision with the dock wall 
of the appellants, such collision being due to the 
negligence of the appellants’ servants, whose

orders the master of the vessel was at the time 
bound to obey. The amount sought to be re
covered exceeded 2001., and it is common ground 
that, unless the County Courts A dm iralty Juris
diction Acts conferred jurisdiction on the County 
Courts to try the case, the respondent was not 
entitled to maintain an action in that court. I t  
is contended, in the first place, on behalf of the 
appellants, that whether the action is one which 
it  was competent for the Court of Adm iralty to 
entertain or not, it  is within the jurisdiction 
conferred upon the County Courts by the County 
Courts Adm iralty Jurisdiction Acts. This 
depends upon the construction of sect. 3 of the 
County Courts Adm iralty Jurisdiction Act 1868, 
as amended by sect. 4 of the County Courts 
Adm iralty Jurisdiction Amendment Act 1869. I  
think it  is impossible to read sect. 3 of the Act of 
1868, in conjunction with the other provisions 
of that Act, without seeing that its purpose was 
to confer on certain County Courts the juris
diction exercised by the Court of Adm iralty, with 
a lim it of amount exceeding that fixed in the case 
of common law actions. In  my opinion it  was not 
intended to do, and cannot reasonably be construed 
as doing, more than this. I f  this construction be 
correct, I  think it follows that sect. 4 of the Act 
of 1869 has not any wider scope. Full effect can 
be given to the language used, without holding 
that it conferred upon the County Courts having 
Adm iralty jurisdiction the power to try all claims 
for damage to ships, even though they were not 
cognisable by the Court of Adm iralty, up to 
3001. The decision of the Court of Appeal in 
the case of The Alina (42 L . T . Rep. N. S. 
517; 4 Asp. Mar. Law Cas. 257; 5 Ex. Div. 
227) does not, I  think, tend to establish the pro
position that so extended a jurisdiction was 
conferred, or to impair the authority of the 
decisions as to the scope of sect. 3 of the Act of 
1868. Sect. 2 of the Act of 1869, upon which that 
decision turned, provided that any County Court 
appointed at any time to have Adm iralty juris
diction should have jurisdiction to try and 
determine certain specified causes. The fourth 
section, which is now in question, provides merely 
that sect. 3 of the County Courts Adm iralty 
Jurisdiction Act 1868 shall “ extend and apply to 
all claims for damage to ships, whether by 
collision or otherwise, when the amount claimed 
does not exceed 300Z.” I  need not more fully  
explain the reasons which have led me to the 
conclusions I  have indicated, agreeing, as I  do, 
with the views expressed as to the construction of 
the statutory provisions now in question by the 
Court of Appeal in the case of Reg. v. The Judge of 
the City of London Court (66 L . T . Rep. N . S. 135; 
7 Asp. Mar. Law Cas. 140; (1892) 1 Q. B. 273 .

The appellants, however, insist that the pre
sent case is one within the jurisdiction of the 
Adm iralty Court. They contend, in the first 
place, that such jurisdiction was conferred by 
sect. 6 of the Adm iralty Court Act 1840. That 
section is in the following terms : “ And be it 
enacted, that the High Court of Adm iralty 
shall have jurisdiction to decide all claims and 
demands whatsoever in the nature of salvage 
for services rendered to or damage received by 
any ship or seagoing vessel, or in the nature of 
towage, or for necessaries supplied to any foreign 
ship or seagoing vessel, and to enforce the pay
ment thereof, whether such ship or vessel may
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hare been within the body of a county or upon 
the high seas, at the time when the services were 
rendered or damage received, or necessaries 
furnished, m respect of which such claim is made.” 
The words “ damage received by any ship or sea
going vessel ” are certainly as wide as could well 
be conceived, and, regarding the language of the 
statute alone, apart from other considerations, I  do 
not think it would be possible to entertain a doubt 
that the present case was within it. In  the year 
i p ,  by sect 7 of 24 V iet. c. 10 (the Adm iralty 
Court Act 1861), it was enacted that the Adm iralty 
Court should have jurisdiction over any claim for 
damage done by any ship. The construction of this 
section has frequently come before the courts. I t  
was first considered in the case of The Malvina in 
the year 1862 (8 L  T. Rep. N. S. 403 ; 1 Mar. Law 
Cas. O. S. 341 ; Lush. 493). This was an action by 
the owner of a barge against the owners of a 
steamer for damage sustained by the former owing 
to a collision. There was a plea to the jurisdiction 
upon the ground that the barge was not a ship or 
sea-going vessel, and that the collision took place 
within the body of a county. I t  was held by the 
Court^of Adm iralty that the Act of 1861 conferred 
jurisdiction to entertain the suit, and this decision 
was affirmed by the Ppivy Council (Brow. & Lush. 
57). In  the case of The TJhla (L.Rep. 2 A. & E. 
29, n.), and more fu lly reported in 3 Mar. 
Law Cases, O. S. 148, a cause of damage by thé 
Falmouth Dock Company for injury done to a 
breakwater by driving against it, was held to be 
within the jurisdiction of the Adm iralty Court. 
The same decision was arrived at in the case of 
The Sylph (17 L. T. Rep. N . S. 519; 3 Mar 
Law Cas. O. S. 37; L . Rep. 2 A. & E. 24) 
where the diver had received personal injuries 
by being struck with a paddle-wheel. I t  is not 
necessary to trouble your Lordships with all the 
cases. I t  is enough to say that the proposition 
that the Act of 1861 applies to damage done by a 
ship to persons and things other than ships has 
been well established by many authorities, the 
correctness of which I  see no reason to question. 
I t  would be a strange result if, in the case of a 
ship striking against a dock wall, the Court of 
Adm iralty had jurisdiction to entertain a claim 
for damage done to the dock wall by the ship and 
not for damage done to the ship by its contact 
with the dock wall. I t  is said, however, and truly, 
that the words “ damage received by any ship ” 
in  the statute of 1840 have received a more limited 
construction than the words “ damage done by 
any ship "  in the Act of 1861, and the respondent 
naturally relies upon the decision of D r. Lushing- 
ton in the case of The Robert Pow in the year 1863 
(Brow. & Lush. 99). That action was brought in 
respect of the damage sustained by a vessel which 
took the ground owing to the negligence of the 
steam-tug which was towing her. D r. Lushington 
called attention to the fact that there was no 
collision of any kind between the two vessels, and 
laid down that the word “ damage ” in the statute 
must be taken, according to the well-understood 
meaning of the phrase in the Adm iralty Court, to 
be confined to damage done by collision. He 
stated that the purpose of the section was to 
extend the ordinary jurisdiction of the court to 
waters within the body of a county. I t  is to be 
observed that he also said that for a similar 
reason the court could not proceed under sect. 7 
of the Adm iralty Court Act 1861, inasmuch as

“ damage meant there, as in the former statute, 
damage done by collision.” I f  he meant, as 
apparently he did, damage done by collision 
between two ships, the view he expressed as to 
the Act of 1861 lias not been followed. The 
learned judge himself decided the contrary in the 
case of The Uhla. In  his judgment he said that 
he had been somewhat staggered by the case cited 
of The Robert Pow, but on looking at it  he found 
it did not affect the case then before him. The 
learned counsel for the appellants impeached the 
decision of D r. Lushington in the case of The 
Robert Pow. They contended, in the first place, 
that the ample words of the statute of 1840 ought 
not to be controlled in the manner suggested, so 
as to lim it their application to damage caused by 
collision ; and, in the next place, that the juris
diction of the Adm iralty Court, in relation to 
matters arising on the high seas, was not confined 
to claims for damage arising from a collision 
between two vessels. The case now before your 
Lordships was elaborately and fully argued, and a 
review of the judicial opinions bearing on this 
contention, to which the learned counsel called 
attention, is enough to show that the questions to 
be determined are by no means free from difficulty 
or doubt. I t  is impossible to reconcile all the 
opinions which have proceeded from the Bench 
from time to time, and in the present case Fry, 
L.J., differing from the two other members of 
the Court of Appeal, agreed with the late President 
of the Adm iralty Division. I  think it  w ill he 
convenient, in the first place, to consider whether 
the proposition which formed the basis of Dr. 
Lushington’s judgment, in the case of The Robert 
Pow, that cases ox damage by collision (by which, 
as I  said, I  think he meant collision between two 
ships) were alone within the jurisdiction of the 
Court of Adm iralty at the time the statute of 
1840 became law, can be maintained. I  may 
observe at the outset that it  is difficult to under
stand—if “ damage ” had, as suggested, a well- 
understood meaning sufficient to authorise, or, 
indeed, render necessary, a restriction of the 
words “ damage received ” in sect. 6 of the Act of 
1840—why a similar restriction of the words 
“ damage done ” in the Act of 1861 was not equally 
requisite. As I  have already pointed out, the 
learned judge did, in his judgment in the case of 
The Robert Pow, state that the same restriction 
ought to be applied in construing both statutes, 
but as regards the statute of 1861 he afterwards 
deliberately receded from this position. The case 
of The Sarah (Lush. 549) was decided by the same 
learned judge in the year previous to the decision 
of the case of The Robert Pow, and the 
law laid down was certainly very different. In  
that case a schooner was damaged by a collision 
with the keel Sarah. The owner of the keel 
appeared under protest to the jurisdiction, the 
objection being that the Sarah was not a ship or 
boat ; that the court had therefore no jurisdiction 
under the Act of 1861, and that it  could not 
entertain the suit under its ordinary jurisdiction. 
D r. Lushington said : “ The court has original 
jurisdiction, because the matter complained of is 
a tort committed upon the high seas. I t  is not 
necessary to refer to any statute, and it is im
material whether the vessel doing the damage 
was a sea-going vessel ; immaterial also by what 
means it  was navigated.” The protest was 
accordingly dismissed. I t  seems to me impossible



MARITIME LAW OAbtiS. S73

H .  OF L . ]
M e r s e y  D o c k s  &  H a r b o u r  B o a r d  r .  T u r n e r  &  o t h e r s  ; T h e  Z e t a . [H .  o f  L .

to reconcile this statement of the law, and the 
decision, in this case with the ratiodecidench m 
the case of The Robert Pow, for it  is difficult to see 
why if the court had inherent jurisdiction to deal 
with damage caused to a ship through its coming 
into contact with a keel, damage resulting 
ship from its being forced into contact with the 
ground should be outside its j^m diction I t  is 
said that in the case of The Ida  (Lush. 6) decided 
in 1860 (two years before The SarahV D i ■ Lushmg- 
ton stated the law very differently. The facts 
of that case were peculiar. rhe rnastm of a 
Danish ship moored at Ibraila, outside an English 
ship, cut the latter adrift, whereby she collided 
with a barge containing part of her cargo, p o n g 
ing to Turkish owners. D r. Luslimgton beid that 
the court had no jurisdiction, the cause being 
between foreigners as to acts done in a tor g 
river, and, further, that the act complained of was 
not due to the ship proceeded against, but to tne 
wholly unwarrantable act of her master, 
foreigner in a foreign port. So far, the decisio 
is quite irrelevant to' the point under discussion ; 
but D r. Lushington, in the course of his judgment, 
said: “ The court, it  must be remembered, lias 
never exercised a general jurisdiction over damage, 
but over causes of collision only, and this^is no 
collision in  the proper sense of the term. i t  i  
am to estimate the relative weight of these con
flicting statements of the law, it  seems to me that, 
the view expressed in the later case of the bar an 
is more important and authoritative. I t  was the 
ground, and the sole ground, upon which the 
court assumed jurisdiction and rejected the 
protest. I t  may not have been necessary to go 
the length of asserting jurisdiction in the case ol 
damage caused by all torts committed upon the 
high seas, but it  was essential that the jurisdiction 
should cover something more than damage caused 
by collision between ships. When I  turn to prior 
authorities (and I  have examined every one which 
the researches of the learned counsel brought to 
the notice of the House), I  can find no authority 
which supports the lim itation of the jurisdiction 
of the Court of Adm iralty laid down in the case 
of The Ida  and The Robert Pow. 1 do not propose 
to examine with any minuteness all the authorities 
which were cited, or to dwell upon the controversy 
which was carried on between common law judges 
and the Court of Adm iralty as to the extent ot 
the jurisdiction of that court. I t  is certain that 
attempts were made to encroach upon the functions 
of the common law courts, and to entertain 
suits relating to matters arising, not upon the 
high seas, but within the body of a county- Un 
the other hand, it  is by no means clear that the 
courts of common law did not sometimes seek, by 
means of prohibitions, to oust the jurisdiction ot 
the Adm iralty Court in matters which were law
fully within its functions. In  the eighth year ol 
James I .  complaint was made to the king by the 
Lord High Admiral concerning prohibitions 
granted to the Court of Adm iralty, and the 
complaint, with the answers of the judges, are to 
be found in the Fourth Institute. The answer to 
the first complaint is in these terms: “ We 
acknowledge that of contracts, pleas, and queiels, 
made upon the sea, or any part thereof which is 
not within any county (from whence no tria l can 
be had by twelve men), the admiral hath, and 
ou'dit to have, jurisdiction.” And in the third  
volume of Blackstone’s Commentaries the law is

thus stated : “ Adm iralty Courts have jurisdiction 
and power to try  and determine all maritime 
causes; or such injuries, which, though they are 
in their nature of common law cognisance, yet 
being committed upon the high seas, out ot the 
reach of our ordinary courts of justice, are there
fore to be remedied in a peculiar court of their 
0Wn. . . . As the courts of common law have
obtained a concurrent jurisdiction with the court 
of chivalry with regard to foreign contracts, by 
supposing them made in England, so it is no un
common thing for a plaintiff to feign that a 
contract, really made at sea, was made at the 
Royal Exchange, or other inland place, in order to 
draw the cognisance of the suit from the Courts 
of Adm iralty to those of Westminster H all. 
There can be no doubt that after the fiction was 
introduced to which Blackstone refers, any juris
diction which the court may have previously 
exercised in relation to contracts made upon the 
high seas fell into disuse, and it would be outside 
the present purpose to inquire what jurisdiction 
the Court of Adm iralty possesses in relation to 
contracts. Your Lordships are at present only 
concerned with its jurisdiction as regards torts. 
The fiction to which reference has been made was 
made use of not only in cases of contract, but 
also in those cases of tort which were in their 
nature transitory. This may be supposed to 
account for the fact that torts committed on the 
high seas came for adjudication for the most part 
to the common law courts at Westminster, but 
it  seems certain that the jurisdiction of the 
Adm iralty Court in cases of tort was not confined 
in practice to those which involved a collision 
between two ships. In  the case of The Ruckers 
(4 Ch. Rob. 73), decided in 1801, the cause of 
damage was in respect of a personal assault by 
the master of the vessel on a passenger. The 
libel was admitted after objection. The registrar 
having been directed to look into the practice of 
the court, he reported that he had searched the 
records as far back as 1730; that many instances 
were to be found of proceedings on damage on be
half of persons described as of the ship’s company 
against officers or others belonging to the same 
ship; and several against persons belonging to 
other ships ; that there were other instances ot 
proceedings on the part of A . B. against C. D- 
without any specification of the capacity in which 
the person stood. Sir W illiam  Scott, who spoke 
of the action as being “ in a cause of damage, 
said that, looking to the locality of the injury, 
that it  was done upon the high seas, it  seemed to 
be fit matter for redress in that court; that it re
search had shown that the precedents had been 
only such as related to persons in the capacity of 
mariners he should have been unwilling to appear 
to extend the jurisdiction, though perhaps unable 
to assign any legal ground for such a lim itation  
but having regard to the report of the registrar, 
he received the libel. There have been since that 
date several cases in which damages have been 
awarded to seamen in respect of assaults and ill- 
treatment by the master. Three such cases 
decided by Lord Stowell are reported m 1 
Haggard’s Adm iralty Reports: {The Agmcourt, 
1 Hagg. Adm. 271 ; The Lowther Castle, lb . 384; 
The Enchantress, lb . 395.) These cases seem to 
show that the word “ damage ” had not, in the 
practice of the Adm iralty Court, invariably the 
limited meaning attributed to it by D r. Lushing'
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ton in the case of The Robert Pow, and that thp 
jurisdiction of that court was not confined within 
the narrow lim its suggested.

The views expressed by Lord Stowell In 
case of The Hercules (2 Dodson p 37L are 
also important. That was a proceeding to

rp ^titution of the proceeds in the hands 
. 6 Court of Admiralty of property which
had been piratically taken. Sir W illiam  Scott

S T o u rV ^ T o w r t^ t^ - * 0 the i u Æ t W
cognisance of ^
transactions, civil and criminal, upon the hieh
and ih e tr ie n t8 sub^  "ere c o n c e S  

described)P f ®  P^ le!  ,comPlained of are so
h k to ^ o f E l h l l Ub;,eCt 111 contl-oversy, for all mstory oiEnglish law supports it. In  the rei<m
S f t i o n n; y/ IIL  (28 ê - 8' c- 15) its e r i S
statute t to a - ma a great Part removed by statute to a mixed commission, where it still
continues to reside. But that was the only part 
so removed. A ll the civil authority remained Is

vr  T  Î her that statute nor any oth“  
ffected it. A ll practice of its civil authority since 

that enactment proves the existence of the same 
practice before, for nothing occurred to give it  
new powers. A ll theory regarding the constitution 
of the court establishes the conclusion that it 
must have been so.” In  addition to cases of 
personal damage by assault, and the case which I  
W e  pist referred to, Mr. Marsden’s edition of Sir 
W illiam  Burrell s reports supplies a record of two 
other cases, which appear to me of considerable 
importance (pp. 243, 284). I  am not quite sure 
that I  appreciate the doubt which the Master of 
the Bolls seems to cast upon the authoritv of the 
decisions so recorded, or the manner in which he 
deals with them in his judgment in t L  present 
case. One of the decisions (Clarke v. Scattergood 
Bur. 243) so recorded by M r. Marsden is a sentence 
made in a suit by the owners of the Warewell 
against the owners of the Susan, to recover 
damage for injury to the Warewell and her cargo 
by the anchor of the Susan, which was unbuoved 
and upon which the Warewell grounded as she 
lay at anchor in the Thames. The other (Tills v 
The Mary, Bur. 284) is a case in which the owners 
of the Hopewell and her cargo obtained decree 
against the Mary for their loss by grounding upon 
the anchor of the Mary, which was unbuoved 
These cases appear to me to indicate the exercise 
by the Court of Adm iralty of jurisdiction in cases 
of damage received by ships from their collision 
with foreign objects, owing to the wrongful acts 
of the owners of those objects. In  these cases 
the injury appears to have occurred in the Thames, 
but I  do not see that this could have conferred 
jurisdiction if  it would not have existed in case 
the disaster had happened outside territorial 
waters. Some light is, I  think, thrown upon the 
question of Adm iralty jurisdiction by a study of 
the cases in which prohibitions were issued by the 
common law courts. They were frequently 
granted upon the ground that the wrong com- 
plained of arose not on the high seas, but within 
the ordinary jurisdiction of the common law ; but 
no case was cited to your Lordships in which a 
prohibition had been granted to restrain the 
exercise of jurisdiction by the Adm iralty Court 
in relation to a wrong committed on the high 
seas. I t  is not necessary in the present case to 
determine the bounds of the jurisdiction exercis-
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able by the Court of Adm iralty as regards torts 
committed on the high seas. I t  is enough to say 
that I  cannot regard it as established that in the 
year 1840 its jurisdiction in the case of damage 
received by a ship was limited to damage received 
by collision with another vessel. I  can find no 
ground, either on principle or authority, for such 
a  ̂ limitation. Nor is it  necessary to decide 
whether the Court of Adm iralty possessed juris
diction in a case similar to the present prior to 
the Act of 1840, supposing the damage had been 
sustained upon the high seas. For the reasons I  
have stated I  have come to the conclusion that it 
is impossible to maintain the proposition that the 
word “ damage ” was, according to the well under
stood meaning of the phrase in the Adm iralty 
Court, confined to damage due to collision between 
two ships. This proposition was the sole justifica
tion alleged, and I  can see no other for giving to 
the language of that statute the very restricted 
interpretation adopted by D r. Lushington. Even 
if  its operation, when the words are construed 
according to their natural meaning, be to enlarge 
the jurisdiction of the Court of Adm iralty in the 
case of damage received by a ship upon the high 
seas, there is nothing in the frame of the enact
ment to indicate that this was not the intention of 
the Legislature, though, no doubt, its chief object 
may have been to extend the jurisdiction which 
existed in the case of damage received by ships 
upon the high seas to damage received in the 
body of a county. I t  does not provide in terms 
for an extension to cases where the occurrence is 
within the body of the county of the jurisdiction 
which would exist if  the occurrence had been upon 
the high seas; but it gives jurisdiction in certain 
cases “ whether the ship was within the body of 
the county or upon the high seas.” I t  is to be 
observed that the learned judges who formed the 
majority in the court below concurred in thinking 
that the 4th section of the County Courts Act 
1869 only conferred jurisdiction on the County 
Courts where the Court of Adm iralty already had 
jurisdiction. Yet that statute extends the juris
diction of the County Courts, under the Act of 
1868, “ to all claims for damage to ships by 
collision or otherwise.” I f  the decision that the 
operation of the enactment in the Act of 1869 is 
thus lim ited be sound, it  would be difficult to 
conceive a more emphatic declaration of the 
Legislature that the Adm iralty Court had juris
diction in cases of damage to ships other than 
those arising from collision. I  do not think it 
necessary to discuss the case of Reg. v. The Judge 
of the City of London Court (ubi sup.) or other 
cases in which it was held that the Court of 
Adm iralty had not jurisdiction to entertain a suit 
for damage caused by the wrongful act of the 
pilot.  ̂ In  that and the other cases relating to 
suits instituted in respect of the negligence of 
pilots, stress was laid on certain considerations 
which do not touch the case with which 
your Lordships have to deal, and I  agree with 
Fry, L .J. in thinking that the decision in 
Reg. v. The Judge of the City of London Court was 
not decisive of the present case. A t the same 
time I  am, of course, aware that the views which 
1 have expressed conflict with some of the broader 
grounds upon which the Master of the Bolls 
based his judgment in that case, and the fact that 
I  am thus differing from that learned judge has 
made me consider the matter all the more
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anxiously. I  ought to notiee o ^  argument 
which was regarded as of weight y 
learned nudges in the court below I t  was said 
that no disaster similar to that which gave ns 
the present action could have occurred on the h gl 
seas; and that therefore the Court of Adm iralty 
could not have had jurisdiction:m suchacase^and 
has not now jurisdiction by virtue of the statute 
of 1840, when the occurrence takes p i*»  within 
the body of a county. I  am unable to entertain 
this view. I  think that a vessel m ight.by the 
negligence of the owner of a fixed object come 
into collision with it and thus sustain damage 
Such cases are quite conceivable, although, o 
course, not likely frequently to occnr A ue
argument that, according to the rule of the Court 
of Adm iralty, where both parties are m fault the 
damage is divided, and that this rule could not 
well be applied where a vessel is damaged y 
collision with a dock wall, appears to have weighed 
a good deal with the court below. But it  appeals 
to me that the difficulty would be precisely the 
same where the damage was caused by the ship 
and not received by it, as for example in the case 
of The TJhla (ubi sup.) and other of the cases cited, 
and yet the suggested difficulty has not prevented 
the numerous decisions to which I  have alluded, 
in favour of a construction of the Act ot J»oi 
similar to that now contended for in the case _ot 
the Act of 1840. The true answer probably is, 
and it would be of equal weight in both cases, 
that the rule referred to has never been applied 
except in the case of a collision between two ships. 
But, however, this may be, the argument cannot,
I  think, prevail against the language of the statute 
when construed in the light of the practice ot the 
Court of Adm iralty and the principles upon whicn 
its jurisdiction is founded.

For the reasons I  have given I  have come 
to the conclusion that the present action might 
have been maintained in the County Court and 
that the judgment of the late President ot the 
Adm iralty Division must therefore be restored. 
This appeal is presented by the appellants not 
by reason of the amount of stake, but because 
it is a matter of importance that the juris
diction of the County Courts in this class ot 
cases should be established. Under the circum
stances, although the respondent must ot course 
pay the costs in the Court of Appeal, I  think your 
Lordships may properly order that there be no 
costs in this House. I  am glad to say that Dord 
Morris, who is unavoidably absent, entirely 
concurs in this judgment. , -

Lord M a c n a g h t e n .— M y Lords: The action, 
out of which this appeal arises, was brougnt 
against the Mersey Docks and Harbour Board ioi 
damage to a vessel alleged to have been occasioned 
by the negligence of the dock officials. W hile 
under their orders the vessel was injured by 
striking against the wall of the pierhead at the 
entrance to the Nelson Dock in Liverpool. _ The 
action was brought in the Adm iralty Division of 
the H igh Court. The amount claimed was above 
the County Court lim it for ordinary civil actions, 
but below the lim it for Adm iralty cases. The 
tria l took place before the late President, Sir 
Charles B utt. His Lordship found m favour of 
the plaintiff, but he gave no costs, on the ground 
that the action might have been brought in the 
County Court. In  dealing with the costs his Lord- 
liip, it  is admitted, intended to exercise any and

every discretion vested in him either by the 
General Orders, or by sect. 9 f  the County Court 
Adm iralty Jurisdiction Act 1868 (31 & o2 Y ict. 
c. 71), if that section was to be treated as s tiii in 
force. On appeal, as to costs, Lord Esher, M .K. 
and Lopes, L .J. (Fry, L .J. dissenting) held that 
the action could not have been brought in the 
County Court, and therefore that the President 
was not justified in depriving the plaintiff ot ins 
costs. The majority of the court held (1) ih a t 
in regard to damage to ships, County Courts 
having Adm iralty jurisdiction had no larger 
jurisdiction than the Court of Adm iralty ; and U) 
That the action was not one that the Court of 
Adm iralty itself could have entertained. The 
second point was discussed at length in the 
judgment of the Court of Appeal. The first was 
taken to be concluded by the judgment of the 
Court of Appeal in Reg. v. Judge of the City of 
London Court (66 L. T . Rep. N . S. 135i;  7 Asp. 
Mar. Law Cas. 140; (1892) I  Q- B. 273). In  
that case the action was brought on the Admi
ralty side of the C ity of London Court by 
the owners of a barge against the pilot ot 
a steam-vessel under compulsory pilotage, to 
recover compensation for damage by a colli
sion in inland waters, alleged to have been 
caused by the pilot’s negligence The Court of 
Appeal held that the Court of Adm iralty had no 
jurisdiction to entertain an action in personam 
against a pilot in respect of a collision between 
two ships on the high seas caused by the pilot’s 
negligence, and that consequently no County 
Court could have such jurisdiction under the 
County Courts Adm iralty Jurisdiction Acts 1868, 
1869. To the decision itself, as it  seems to me, 
no exception can be taken. But I  do not think 
that it  can be treated as governing the present 
case. To say nothing of the authorities which 
are tolerably clear against the right to sue a pilot 
for negligence in the Court of Adm iralty, the 
considerations applicable to the two cases are, I  
think, materially different. The main subject of 
discussion before your Lordships was the question 
whether the Court of Adm iralty, at_the time when 
the Act of 1868 was passed, had jurisdiction in 
such a case as that which gave rise to the plaintiffs 
action. I  do not propose to trouble you by tracing 
the history of Adm iralty jurisdiction from the 
reign of Richard I I . ,  or even by commenting upon 
any of the numerous cases which the industry of 
counsel produced. The arguments on the one 
side and the other are stated in the judgments 
of Lord Esher. M .R., and Fry, L .J .; and the 
authorities have been very fu lly discussed by the 
Lord Chancellor. Speaking for myself, I  think 
that the question is one of no little  difficulty, and 
I  doubt whether it  is possible to come to an 
absolutely clear opinion one way or the other. 
B ut on the whole I  am disposed to agree with 
Fry, L .J. In  language which was probably 
intended to remove all difficulties, and difficulties 
which, as Dr. Lushington said in the case of 
The Malvina (8 L. T. Rep. N . S. 403; 1 Mar. 
Law Cas. O. S. 341 ; Lush. 493), continually 
occurred from the words of the statute of 
Richard I I .  (15 Rich. 2, c. 3), the Act of 1840 
(3 & 4 V iet. c. 65) defined the jurisdiction of the 
Court of Adm iralty on the high seas as well as 
within the body of a county. I t  enacted that the 
court should have jurisdiction, among other 
things, to decide all claims and demands what-
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soever for damage received by any ship or sea-
j^ m" iT ,SSeV ^ iex\‘eV no11 shiP or vessel might have been within the body of a county or upon the
Ingh seas at the time when the damage was
1861 t TiAu  ! T  Adm iralty Comt Act l  (24 W ct c. 10) declared that the court should 
have jurisdiction over any claim for damage done 
by any ship There was, therefore, at the time 
when Adm iralty jurisdiction was given to County 
Courts legislation m force which seems to have 
been intended as Pry, L .J. observes, “ to rive 
reciprocal rights in cases of damage done by a 
ship and to a ship,” and in both those cases as 
his Lordship pointed out, and as the Lord

determinedhtho?°T m01'e fully shown' [t had been . ,that Jt fas  not necessary that the
s h i/ T h e /”8' WJ 0iZg damaSe sb0'dd be a T P' -. ,len c‘lme the County Courts Adm iralty 
Jurisdiction Act 1868 (31 & 32 Viet. e. 71) and 
that Act was followed in the next year by the
Amendment A ct of 1869 (32 & 33 V ie t, e 51) 

w itfih e A c t r i i g e i “ 3 in te i'Preteda8 ° ne A e i
eaonot, I  think, be disputed that if at the

t.™ e . °* the passing of the County Courts 
Adm iralty Acts of 1868 and 1869 the Court of 
Adm iralty had jurisdiction to entertain such an 
action as the present, the jurisdiction within the 
prescribed lim it of value was transferred to County 
Uourts having Adm iralty jurisdiction. . I f  the 
jurisdiction of the Court of Adm iralty in such a 
case as that under consideration were more doubt
ful than I  think it  is, there would still, perhaps 
be something to say in favour of the view that 
County Courts have by statute that jurisdiction 
within the prescribed lim it of value. Sect 4 of 
the Act of 1869 says that sect. 3 of the Act of 1868 
shall extend and apply to all claims for damage 
to ships, whether by collision or otherwise. W hy 
should not thos© words ha/v© th©ir prop©r and 
natural meaning P In  the present case there is 
damage to a ship. The ship has been damaged 
otherwise than by a collision, taking “ collision ” 
to mean collision between two vessels. Why 
should the language of sect. 4 be cut down to the 
lim its of Adm iralty jurisdiction, recognised as in 
actual operation at the date of the Act, even if 
those lim its could be ascertained precisely P Even 
if  it  were a doubtful question whether such a. 
jurisdiction was possessed by the Court of 
Adm iralty, if it were a matter of difficulty, as 
everybody, I  think, must now admit it to be, after 
the judgment of the Court of Appeal in the present 
case, why should we reject the plain and ordinary 
meaning of words which we find in the statute, 
which may have been intended to put an end to 
difficulties and doubts on the subject, especially 
when it  is considered that in all matters in which 
ships and sailors are concerned, it  is of extreme 
importance that any litigation should be disposed 
of promptly, and on the spotP I  agree with 
Fry, L .J. that no difficulty is caused by the 
Adm iralty rule as to common negligence. That 
rule, apparently, has never been applied except in 
cases of collision between ships. In  the result I  
am compelled to hold that this action might have 
been brought in the County Court, and that the 
Court of Appeal had no jurisdiction to interfere 
with the order made by the President as to the 
costs of the action before him.

Order a/ppealed from reversed; judgment of
the Admiralty Division restored; respondent

[H . of L.

to pay the appellants' costs in t.hp Court, of 
Appeal : no costs in tins House ; c a u s e  
remitted to the Admiralty Division. 

Solicitors for the appellants, Rowcliffie, Rawle, 
and Co., for A. T. Squarey, Liverpool.

Solicitors for the respondent, Botterell and 
Roche.

Monday, Nov. 20, 1893.
(Before the L ord Chanc ello r  (Herschell), 

Lords W atson, H alsbu r y , A shbourne , 
M ac nag h ten , and B ow en , with N a u t ic a l  
A ssessors.)

Owners of T he  L ancashire, v . Owners of 
T he  A r ie l ,

T he  L an c a sh ir e . («,)
on a p pe al  from  th e  court of a p pe al  in

ENGLAND.
Collision—Fog—Duty to stop and reverse— Regu

lations for Preventing Collisions at Sea, art. 18. 
T h is  was an appeal from a judgment of the Court 
of Appeal (Lord Esher, M .R., Lopes and Kay, 
L.JJ,), reported in 7 Asp. Mar. Law Cas. 352: 
69 L. T. Rep. N. S. 250, and (1893) P. 47, affirming 
a judgment of Barnes, J.

On the 10th June 1892 a collision took place in 
the English Channel, near the Owers Lightship 
about 8. p. m., in a fog, between the steamships 
Lancashire and Ariel. _ The Ariel was prim arily 
in fault for the collision, but the learned judge 
before whom the case was tried held that the 
Lancashire was also in fault, and his decision was 
affirmed by the Court of Appeal. The owners of 
the Lancashire appealed.

Sir R. Webster, Q.C., Bucknill, Q.C., and Bateson, 
appeared for the appellants.

Sir W. Phillimore, Pyke, Q.C., and Miller for 
the respondent.

Their L ordships , without calling on the counsel 
for the respondent, affirmed the judgment of 
the Court of Appeal upon the facts, without 
deciding any question of law; on the ground 
that, under the circumstances, the Lanca
shire ought not only to have stopped, hut to have 
stopped and reversed to avoid risk of collision. 

Judgment appealed from affirmed, and appeal 
dismissed with costs.

Solicitors for the appellants, Pritchard and Sons, 
for Bateson, Warr, and Bateson, Liverpool.

Solicitors for the respondent, W. A. Crump 
and Son.

Nov. 28 and 30, 1893.
(Before the L ord Chanc ello r  (Herschell), 

Lords A shbourne, M orris, and B ow en , with 
Na u t ic a l  A ssessors.)

Owners of th e  Saragossa v . W estoll
AND OTHERS.

T h e  Saragossa, (a)
Collision— Overtaken vessel—Regulations for 

Preventing Collisions at Sea, art. 20.
T h is  was an appeal from a judgment of the 
Court of Appeal (Lord Esher, M .R., Lopes and 
Kay, L .JJ.), reported in 7 Asp. Mar. Law Cas.

(a) Eeported by 0. E, Malprn, Esq., Bamster-at-Law.
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289: 68 L . T. Rep. N. S. 400, affirm ing a ju d g 
ment of Sir. F. Jeune, President of the A dm ira lty
Division. „ n-

On the 16th Dec. 1891, about 3 a.m., a collision 
took place off Lowestoft between the steamships 
Saragossa and Ambient, by which the lattei was 
sunk.

The learned judge before whom the case was 
tried found the Saragossa solely to blame for 
collision, and his judgment was affirmed y 
Court of Appeal.

The owners of the Saragossa appealed.
Sir W. Phillimore and Laing appeared for the 

appellants.
Aspinall, Q.C. and Miller for the respondents.
Their L ordships, without calling on the counsel 

for the respondents, affirmed the judgment of the 
Court of Appeal upon the facts of the case, witliou 
deciding any question of law.

Judgment appealed from affirmed, and appea 
dismissed with, costs.

Solicitors for the appellants, Botterell and Roche.
Solicitor for the respondents, C. E. Harvey.

Siqinme Court of Judicature,
COURT OF APPEAL.

Tuesday, July 18, 1893.
(Before Lord E sher , M .R., B owen and 

K a y , L.JJ.)
T h e  Or ie n t a l  Ste am sh ip  Company  L im it e d  

V. T ylor  an d  ANOTHER, (ft)
APPEAL FROM THE QUEEN’S BENCH DIVISION.

Charter-party — Advance freight — Payment on 
signing bills of lading—Duty of charter er o 
present bills for signature—Loss of ship—Refusal, 
to present bills—Damages.

By a charter-party it  was agreed that the ship was 
to load a cargo of coals and deliver the same 
“ on being paid freight on bills of lading quan
tity . ■ ■ one-third on signing bills of lading
and the remainder on unloading in cash ■ ■ ■
the captain or agents to sign bills of lading jor 
weight put on board as presented to him accord
ing to railway or dock company's weight without 
prejudice to the tenour of the charter-party, ana 
without any alteration within twenty-four h°urs 
after coals on board.” The ship was loaded and 
had just sailed when she met with an accident 
and sank. The charterers had not at that time 
presented any bills of lading for the captain s 
signature, and afterwards refused to present any. 
In  an action by the owners against the 
charterers

Held, that there was an implied obligation on the 
charterers to present bills for the captains 
signature immediately the ship was loaded, and, 
by not doing so they had committed a breach of 
their duty under the charter-party in respect of 
which the owners were entitled to damages, the 
measure of damages being the advance freight 
which they would otherwise have obtained.

Smith, H ill, and Co. v. Pyman, Bell, and Co. (64

VOL. V I I . ,  N . S.
(a) Reported by E. MANLEY SMITH, Esq., Birrister-at-Law.

L. T. Rep. N. S. 436 ; 7 Asp. Mar. Law Cas. 7; 
(1891) 1 Q. B. 742) distinguished.

T h is  was an appeal by the plaintiffs from the 
judgment of Pollock, B. at the tria l of the action 
without a ju ry at the Guildhall.

The action was brought by the owners ot the 
ship Fidele Primmesi against the charterers to 
recover advance freight payable under the 
charter-party.

By the charter-party the ship was chartered to 
proceed to Cardiff and there load a cargo of coals, 
and, being loaded, should sail to Barcelona and 
there deliver the same.

On being paid freight on bills of lading quantity less 
3 per cent, in lieu of weighing at and after the rate ot 
11s. 3d. per ton . . , . the freight to be paid as
foliows: One th ird  on signing bills of lading less 3 per 
cent for interest, insurance, &o., and the remainder on 
unloading in cash . . . oaptain or agents to sign
bills of lading for weight put on board as presented to 
him according to railway or dock company’s weight 
without prejudice to the tenour of this charter-party and 
without any alteration within twenty-four hours after 
coals on board, or to pay 20t. per day for each day s 
delay • a ll liab ility  of charterers to cease as soon as they 
have shipped the cargo and paid advanoe freight and 
loading demurrage (if any! . . . trimming charges
cost of bunker coals, dispatch money, charters share of 
brokerage and difference of re-charter (if any) are pay
able on signing bills of lading, ship lost or not lost.

Tbe skip was accordingly loaded witb a cargo of 
coals at Cardiff, tbe loading being completed by 
5.30 p.m. on tbe ll tb  Aug. Tbe captain then 
went to the defendants’ office to sign tbe bills of 
lading, but be was told that the bills were not yet 
made out, because tbe charterers wanted to know 
further details as to where the coals had been 
loaded. A t about 6 p.m. the ship broke ground, 
and at about 6.30 p.m. she holed herself with her 
anchor, and she sank in the dock. The captain 
was not on board when the accident happened, 
and on asking for the bills of lading a second 
time at about 6.30 he was again told that they 
were not ready.

A fter hearing that the ship had sunk, the 
charterers refused to present any bills of lading 
for the captain’s signature, and the plaintiffs con
sequently brought the present action to recover 
the advance freight which they would have earned 
but for the defendants’ refusal to present the bills 
of lading for signature.

The action was tried before Pollock, B. without 
a iury, and the learned judge held that the case 
was concluded by the judgment of the Court of 
Appeal in Smith, H ill, and Co. v. Pyman, Bell, 
and Co. (64 L . T. Rep. N. S. 436; 7 Asp. Mar. 
Law Cas. 7 ; (1891) 1 Q. B. 742) and accordingly 
he gave judgment for the defendants.

The plaintiffs appealed.
Bigham, Q.C. and H. T. Boyd, for the plaintiffs. 

—The advance freight was due as soon as the 
ship was loaded. There is no doubt that under 
this charter-party it  was the duty of the charterers 
to prepare the bills of lading and present them 
to the captain for signature. The charterers 
were not excused from doing this by the 
sinking of the ship, and the plaintiffs are 
therefore entitled to damages for the breach of 
duty committed by the charterers, the measure of 
damages being the advance freight. Smith, H ill, 
and Co. v. Pyman, Bell, and Co. (ubi sup.j is dis
tinguishable because there there was no obligation 
to pay advance freight until the owners had exer-

3 C
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cised their option, which they had not done when 
the ship was lost.

J- E. Banket (.PyTce, Q.C. with him) for the de
fendants.— There was no contractual duty at all 
on the charterers to present the hills of lading 
for the captain s signature, either express or 
implied. In  a ease like the present between the 
owners of a ship and the charterers a b ill of lading 
is nothing but a receipt, and therefore in this 
case, as the freight could be calculated at any 
time from the railway or dock company’s weights 
(which under the charter-party are binding), no 
bili of lading was necessary at all. But supposing 
that the charterers were bound to present bills of 
lading, then it is submitted that they had twenty- 
four hours, or at least a reasonable time in which 
to do so. Before that time had elapsed the ship 
had sunk, and the charterers were no longer under 
any obligation to present bills.

Lord E sher , M .R .—This is an action by the 
owners of a ship against the charterers. Now, the 
only contract between them is the charter-party, 
and the bills of lading, as between them, are no 
part of their contract, but merely a receipt for the 
goods put on board. A  b ill of lading given by 
the shipowner in accordance with the charter- 
party does by mercantile law contain certain terms 
of the contract, which the charterer is able to 
hand on to the assignee of the b ill of lading. The 
terms of the b ill of lading may, by reference, be 
written into the charter-party, just as in the 
present case some terms of the bills of lading are 
to be read into this charter-party and become 

art of it. By the charter-party the goods are to 
e shipped at Cardiff, upon certain terms as to 

loading, and the freight is to be at the rate of 
11s. 3d. per ton upon the weight, according to the 
bill of lading. Therefore the weight mentioned in 
the b ill of lading is to be read into the charter- 
party, and is the charter-party weight; therefore 
the amount cannot be arrived at until the bill of 
lading has been signed by the master, i.e., until 
the bill is in existence. That being so, if there was 
nothing in the charter-party about advance 
freight, no freight would be earned till the cargo 
was delivered at Barcelona; then the freight pay
able would depend on the weight given in the bill 
of lading; so that, in order to carry out the terms 
of the charter-party, it  is necessary that there 
should be a bill of lading signed by the master. 
Now the master cannot draw up a b ill of lading 
just as he likes, he must sign the b ill as it is pre
sented to him if it  is in accordance with the terms 
of the charter-party. Now, the b ill of lading is to 
be used by the charterers and assigned to some
one else. I t  is for them to name the consignee. 
Under this charter-party they may present either 
one b ill of lading for the whole cargo or several 
bills for different parts of it  as they choose. As 
the bills are to be used by the charterers and are 
to be drawn up for the cargo in as many portions 
as they wish, that shows that it is their duty to 
present them. Moreover, in this case the 
charterers are to bring the coals from the mine to 
the ship and have them loaded, and by the terms 
of the charter-party the weight of coal is to be 
determined by the railway or dock company. I t  
is not the captain’s duty here to see what weight is 
put on boai-d his ship. In  ordinary cases the 
owners and shippers do the weighing of the goods 
jointly, but here the shipper alone weighs the

cargo. That shows that the number of bills must 
be settled by the charterers in this case, and 
therefore the charterers must present them. The 
first step with regard to the bills of lading in this 
case is to be taken by the charterers, who must 
present them either to the master or the agent for 
signature. Which of those two was to sign was a 
matter for the option of the shipowners.

Then comes the question, within what time were 
the bills of lading to be signed P The time is to be 
calculated, not from the sailing of the ship, but from  
the loading of the cargo. The captain has autho
rity  to sign bills of lading only in respect of cargo 
which he has taken on board. Bills of lading are 
almost invariably signed before the ship sails, 
because in ordinary cases the captain is the only 
person who can sign them. Here, however, the 
bills may be signed either by the captain or 
agents. The time then for signing the bills is to 
be calculated from the loading of the ship, and 
the charter-party provides that the ship “ being 
loaded shall sail,” that is to say when loaded she 
must sail immediately. The time of sailing may 
make the greatest difference as regards the insur
ance, so that the duty of the captain, when his 
ship is loaded, is to sail at once or within a reason
able time, having regard to the weather. I f  there 
were no obligation here as to advance freight, 
then the bills ought to have been presented, 
before the ship sailed. But the charter-party pro
vides that one-third of the freight is to be paid in 
advance, that is to say, it is payable before the 
arrival of the ship at her destination. From the 
moment advance freight becomes payable, it 
cannot be insured by the shipowner. I t  is due at 
that moment, and the liability of the person from  
whom it is due does not depend whether or no the 
ship arrives at her destination or upon any vicissi
tude of the voyage. But the person who is liable 
to pay the advance freight can insure it. In  the 
present case the charterers are to present the bills 
of lading, and so they point out the time when the 
advance freight is to become due. The charterers 
could not insure the advance freight after the 
ship had been lost, because there would be no risk. 
The intent of the parties was that advance freight 
should be payable at a time when the charterers 
could insure it. The charterers were to present 
the bills of lading for signature almost imme
diately after the ship was loaded, and the sailing 
and loss of the ship had nothing to do with the 
matter. The owner could not get the advance 
freight' until the bills of lading were signed, but 
he was entitled to have the bills presented for 
signature within twenty-four hours of the loading 
so as to enable him to obtain the advance freight. 
The charterers did not present the bills at the 
time they ought to have done, and now say that 
since the ship is lost they are not liable for the 
advance freight. I  am of opinion that they are 
liable, because they did not present the bills of 
lading in due time, and so prevented the captain 
from obtaining a right to the advance freight. 
Having broken their contract in not presenting 
the bills of lading within the agreed time, they 
are liable in damages for the breach, and the 
measure of damages is the amount of advance 
freight which the owners would have obtained but 
for the charterers’ breach. I t  was argued that 
the plaintiffs were bound to show that the captain 
was ready and willing to sign, but there is nothing 
in the case tending to show that he was not. I
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th ink tha t the a p p e a l  must he allowed, and judg
ment entered fo r the plain tin .

B o w e n , L .J . - I  am ° V h iv « X r te ip T r ty  i t  
seems clear to me that undei i signa-
lay upon the charterers to  present M is to r |  
tore, either to the captain or a g e n ts , ^ ^  
much was scarcely disputed. rp„ ROnabie time 
that the ship being lost before could yje pre- 
had elapsed w ith in  which the  ̂ dtity
sented, i t  was then too late to • t  The
of the charterers to present ceased to exist. 
matter depends on the construction p „h t
of th is charter-party as interpreted^ y fbe
of mercantile law. Let us conside ^ ills  0f
exact functions of a charter-party _ charter- 
lading. When a shipowner enters into a 
party w ith the charterers of his ship. th  ™  
the contract of carriage are contamed m tn 
charter-party, and the prim ary use of a ton ™ 
lading is as a receipt given to evidence the rec p 
tion of particular goods on board the ship 
carriage under the chartei -pai J • r ■. qome
obvious that the charter-party may the
fn rfhcr use of the h ill of ladin^,, v.oii
parties may agree that the b ill of lading * 
serve some further purpose than as a, m 
receipt. In  the case of this particular charter 
party the b ill of lading is intended to> serv 
For other purposes as well as a meie P >
and by observing what those purposes a y 
get at the answer to the questions that have 
here arisen. Now, in  the firs t place, the b il l«  to 
fix the weight of the goods upon which the f reiJ 
is to be paid. The captain, or a" T ’ L w t o  
b ills  fo r the weights put on board according 
the railway or dock companies weights and^e 
those weights mentioned m the b ills of ladi g, 
freTghtis to be paid under the c h a rte r-p a rty B u t 
besides this, the signature of the ^Us m ^ ig n a te d  
by the charter-party as the moment a 
certain other rights were to.arise. Advanced e jjjjt 
was to become payable on the signing p ie
Then, too, certain other charges became P y 
at the same moment. Then, again the 
clause came into force as soon as the ca g 
shipped and advance fre ight ^  loa d in g^ 
rage (if any) paid, the advance fie ig  . gQ
said, being payable on the signing of the M l ■ 
that the b ills  are not to be treated m
merely as receipts, bu t as documents causing
certain sums of money to become payable- 
causing certain other rights to arise 01 cease.

Now. i t  is the duty of the captain to sign «
bills. It is perfectly p la in  that his domg so dep j b
on the b ills being firs t properly made> ovl ^
properly presented fo r signature, an
matters in  which the charterers ^ je  to ta k ^ t
firs t step Is it  conceivable that the ng
are given to the shipowners on the signing of the
billsSof lading can be delayed by the charterers y
not presenting the b ills  t I t  is obvious that tneie
must be implied in  the charter-party ̂  o b g t  ^
in order to make the contract effectual, 1 0 »  
charterers should present b ills  o f¿ ^ p re s e n t 
captain, and they cannot by decimmg to -
m rauliatf anv lia b ility . I t  is also clearly impuea, 
as it^eems to me, that the charterers m urt present 
the h ills  of lading w ith in  a reasonable tune, so as
to enable the owners to enforce theirRights. Ihe  
matter fa lls w ith in  the general rule that, where 
the contract between the parties cannot be carried

m it unless some tac it understanding is M pM A  
the law w ill im ply that ^ n d in ^ jo  that the

reasonable tim e ceases to they
hpfore they have presented the b ills r I  tn  J

X dn ^ h rt,\rb X e e ? F h e °  p8la in tiffes and

provision in  the charter-party as to the advance 
fre ight and as to its  payment on the signing of 
the Sbills of lading, is in  itse lf an answer to the 
argument that the b ills  serve no useful puyose 
n + a« a receipt That distinguishes the case from

Kiras.
” rten to the shipowner to require payment of 
° jVen o -prpio'ht On tha t ground the Court of 
A nneal\eld that the loss of the ship determined 
thePcase because i t  determined the option. Here 
there is uo option given, the rig h t is not optional, 
hut absolute, though i t  is subject to the condition 
nf^the signing of the h ills  of lading. Here the 
loss of the ship did not prevent the _h ills  being 
S e n te d  and signed, and the loss is therefore 
immaterial. I  agree that the p la intiffs are entitled 
to dimages for the defendants’ breach of contract, 
the measure being the advance fre ight which they 
would otherwise be entitled to. The appeal w ill

beS r i j . - I  am of the same opinion. The 
case is essentially different from Smith, H i l l  
and Co: v. Pyman, Bell, and Co. (vto swp-)- There 
advance fre ight was only to he paid ‘ i f  require , 
and there are no such words in  the charter-party 
in  this case. The whole of the decision m that 
case turned on those two words, _ b®cau*e J i ® 
advance fre ight was not in fact reqinred t i i l  after 
the ship had been lost. I t  was then held by the 
Court that the option could not be exercised 
because the chai-terer could not, after the loss, 
insure the freight. Nothing of that kind occursm  
the present case ; but the words in  Jbe charter- 
party which are relied on in  or 
case within S m U h .H iU ^  to be paid

as follows*: one-third on signing biUs of lading 
less 3  uer cent fo r interest, insurance, &c., and the 
remainder on unloading, in  cash ”  Now a.summg 
that those words are conditional, they axeso on y 
in this sense, tha t i f  the captain or agents had 
refused to sign the b ills when presented thc con- 
dition would not have arisen. I t  is plain from 
the rest of the words of the charter-party that 
the charterers are the persons who are to present 
the b ills  of lading fo r signature. The charter- 
party says : “  The captain or agents to sign b ills 
of ladintr fo r weight put on board as presented 
to Mm According to the railway or dock company’s 
weight.”  I  agree that there is no express agree
ment by the charterers that they w ill present the 
h ills  of lading to the captain or agents, but I  
th ink that the true meaning of the charter-party 
is that there is an implied obligation on the
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charterers t°  make out and present M ils of ladin« 
accoidmg to the tenor of the charter-party to the 
captain or agents in  order that, by the bills bein'- 
signed by the captain or agents, the owners ma? 
become entitled to be paid advance freight. The
f 8 ° Î-  adlI1f  no^ ha';ln f? heen in  fac t presented 

a t the tim e when the ship sank the question arises 
whether i t  was then too late fo r  the can ton  to

pressed fo r b iK iF / tb ^ v ' 1 5° ^ m’ T C a p ta in  pressed to i bills, but the ship having sunk the char

the c a n ta in ifl gh/  absolutely due unless tne captain had refused to sign. That is the
« n i'c ’o T  between this case and Smith, H ill, 
T : , C°- v' Py^an, Bell, and Co. (ubi sup.) Thé
charterers by refusing to present b ills  o f lading
to the captain fo r signature, committed a breach 
damages d°  80’ and tbe measure of
b S T s  the "  '  "T T8t, Pay by reaS011 0f th istb ! i • amormt of advance fre ight to which
b rL Pi f m  T®8 WOldv have been en titled  bu t fo r  the 
breach. I  agree th a t the appeal m ust be allowed.

„  .. Appeal allowed.
s  Sohcitors for the pla intiffs, W. A. Crump and

Sohcitors for the defendants, Lice, Colt and 
Ince, agents for Ingledew and Sons, Cardiff. ’

July 24, 25, and Aug. 1 1 , 1893.
(Before Lord E sher , M.R., B owen and 

K ay , L.JJ.)
H a n n a y  an d  others v .  Sm u r th w a ite  an d

OTHER S, (a )

A P P E A L  PR O M  T H E  Q U E E N ’S B E N C H  D IV IS IO N . 

Practice Parties Joinder of plaintiffs—Action of 
contract—Actions arising out of th'e same tram. 
achom-Joinder of causes of action -O rder 
XVI., r. 1—Order X V III. ,  rr. 1 and 8 .

The plaintiffs were, separately, shippers of hales of 
cotton on the defendants' ship on a certain vovaoe 
and took fo r their shipments bills of ladma 
which were separate from  one another, hut each 
of which contained a provision exempting the 
defendants from loss or damage arising from  
obliteration of marks on the bales. On the 
arrival of the ship, the plaintiffs claiming to act 
under Order XVI., r. 1, joined in  an action 
against the defendants fo r short delivery.

Held, hy Lord Esher, M.R. and Kay, L.J. (Bowen, 
L.J. dissenting), that the plaintiffs were entitled 
to jo in  their claims in  one action, subject to the 
poiver of a judge under Order X V III. ,  r. 8 , to 
order that i f  the case of any one p la in tiff could 
not conveniently be tried with those of the other 
plaintiffs, such case should be tried separately from  
the others.

T h is  was an appeal from  an order of the Queen’s 
Bench Division (Day and Collins, JJ.) directing 
a stay of proceedings in the action u n til the 
p la intiffs should elect which of their claims should 
be proceeded with.

The action was brought by sixteen plaintiffs,
(a) Reported by E. Manley Smith, Esq., Barrister-at-Law.

who were shippers and consignees of eight lots of 
marked bales of cotton shipped in the defendants’ 
steamship Castleton at Cfalveston in  Texas fo r 
carnage to Liverpool.

The ship arrived at Liveipool, and the greater 
part of these bales of cotton were duly delivered 
to the consignees thereof, and as to these there 
was no dispute. As to the remaining bales, there 
were eighteen the marks on which had been oblite
rated, and i t  could not be discovered to which of 
the various consignees these various unmarked 
bales belonged.

The shippers and consignees thereupon joined 
the ir claims fo r short delivery in  the present 
action. In  their statement of claim they gave the 
marks on each bale alleged not to have been 
delivered, and claimed the sum of 2871. 19s. 2d. in  
respect of th irty-three bales alleged by them to 
have been delivered short.

The defendants stated in  the ir defence:
That if any part of the cotton mentioned in the bills of 

lading were not delivered (which was denied), the same 
was never shipped on boar d the vessel, and that all 
cotton shippod or received for shipment on board the 
vessel was duly delivered ; that if any bills of lading or 
othor documents were signed or given by the master of 
the vessel for a greater quantity of cotton than was 
delivered, the same were signed or given in respect of 
cotton which was not shipped or actually on board, or 
delivered into the steamer's custody alongside the quay 
within reach of her tackle, and the master had no 
authority from the defendants to sign the said bills of 
lading, and the defendants are not bound by them; 
that if the said bills of lading were signed or given, it 
was provided thereby that the carrier should not’be 
liable for loss or damage occasioned by causes beyond 
his control or breakage . . .  or for insufficiency or 
absenoe of marks, numbers, address, or description, or 
for accidental obliteration thereof; that if any of ’the 
said bales of cotton were not delivered the same was 
occasioned hy the causes herein mentioned.

That the agents in Liverpool of the charterers of the 
vessel, before action, tendered to the plaintiffs eighteen 
bales which were discharged from the vessel without 
marks, and the plaintiffs refused to receive the same, 
whereupon the agents, with the plaintiffs’ consent, sold 
the said bales, and, before action, without admitting 
liability, paid to the plaintiffs the following sums 
(whioh were set out), and the defendants say that the 
sums so paid are sufficient to satisfy the plaintiffs’ claim, 
if any.

_ A  summons was taken out before the Liveipool 
d istrict registrar to have a ll the p la intiffs struck 
out except one. This summons was referred to 
the judge at chambers, and Mathew, J., at 
chambers, refused to make an order to strike out 
any of the plaintiffs, being of opinion that they 
could a ll be joined under Order X V I., r. I, 
and that the defendants were not embarrassed 
thereby.

On appeal to the Queen’s Bench Division, the 
Court (Day and Collins, JJ.) reversed the deci
sion of Mathew, J. holding that the pla intiffs 
ought to have sued separately in  separate actions, 
and they therefore ordered a stay of proceedings 
m the action u n til the p la intiffs should elect 
which of their claims should be proceeded with.

The p la intiffs appealed.
Order X V I., which is headed “  Parties,”  pro

vides hy rule I  :
. T , person3 may he joined as plaintiffs in whom the 

right to any relief claimed is alleged to exist whether 
jointly, severally, or in the alternative. And judgment 
may be given for snch one or more of the plaintiffs as 
may be tound to be entitled to relief, for such relief as 
ne or they may be entitled to without any amendment.
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Order X V III., which is headed “ Joinder of 
Causes of Action,”  provides:

Rule 1. Subject to the following rules of this order,
the plaintiff may unite m the a in̂  that
of action; but if it appear to the court or a luagê nar 
any suoh causes of action cannot be 0 order
or disposed of together the court or l^ge may oraer
separate trials of any of such causes of action to De
had, or may make such other order as may be necessary 
or expedient for the separate disposal t i - y g  gas 

Eule 8. Any defendant alleging that the P“ "tifl n 
united in the same action several causesofaction 
cannot be conveniently disposed of together, 
time apply to the court or a judge for an order oonfani g 
the action to suoh of the causes of action as may 
conveniently disposed of together.

July 24 and 25.—Finlay, Q.C. an,\ . ^ a? f T'w
the p la intiffs.—The p la intiffs are entitled undei 
Order X V I., r. l, to  jo in  as p la in tiff s inoneaction. 
Their claims a ll arise out oi one and the ,same 
transaction, and the evidence m each case, itth e y  
were tried  separately would be the same. Lae 
is nothing in  the rules which prevents the plain
tiffs  joining, and i t  m ight cause injustice it  t  
defendants were allowed to take each p lam tift m 
detail. I f  there should be any inconvenience m 
try ing  anyone claim w ith a ll the others, a sep - 
rate tr ia l fo r tha t case may be ordered under 
Order X V III. There are several cases m whicn 
persons having different causes of action have 
been allowed to jo in  as p la in tiffs :

B oo th v. B riscoe , 2 Q. B. Div.A96;
Ayscough v. B u lla r , 60 L. T. Bep. N. S. 471; 41 Ch.

A ^ n is o n V S m ith , 60 L. T. Eep. N. S. 206 ; 41 Ch

B u r s t 'a l lv .  B eyfus, 50 L. T. Eep. N. S. 542 ; 26 Ch.
Div. 35.

They referred also to
F o rs te r v. Law son , 3 Bing. 452 ;
Cfort v. R ow ney, 54 L. T. Eep. N. S. 817 ; 17 Q.

Sonde«62! . ’ W ild s m ith , 69 L. T. Eep. N. S. 387;
(1893) 1 Q. B. 771.

Bigham, Q.C. and Pickford fo r the defendants. 
—The p la in tiffs ’ claims arise out of wholly sepa
rate, though sim ilar, contracts. There is no case 
in  which p la intiffs claim ing on separate contracts 
have been allowed to join. In  Booth v Briscoe 
(ubi sup.) there was only one document, a liocb 
sued on. In  Ayscough v. Bullar (ubi sup.) theie 
was only one document, a covenant in  a lease, 
sued on. Burstall v. Beyfus (ubi sup.) was no 
decided on Order X V I., r. 1. I t  is not enough to 
bring a case under the rule that the causes of 
action are historically connected. I f  V“ ® 
were meant to be as wide as i t  is contended so as 
to allow any number of p laintiffs, a ll w ith diffe
rent causes of action, to  3 0m as p la intiffs in  suing 
one defendant it  would have been drawn in  mucli 
clearer terms than it  is. Even if  the plamtaffs 
are entitled to 30m under Order X V I  i t  is suo 
n iitted that this is a case m which the couit 
ought in the exercise of its  discretion to oidei 
separate tria ls.

Finlay, Q.O. replied. adv. vult.

Aug. 11.— L o rd  E s h e r , M .R .— In  th is  case the 
defendants are shipowners, who p u t up «heir 
vessel in  a fo re ign  p o rt as a general ship to r  the pu i - 
pose o f loading cotton to  be carried to  Liverpool. 
Shipments o f cotton were made by several d iffe rent 
shippers on several b ills  o f lading. A l l  the b ills  
of lad ing were in  s im ila r terms, and each shipper

received a b ill stating the number of bales 
shipped by him, w ith their marks, and containing 
a stipulation that the owners were not to be 
liable fo r the loss or damage arising from the 
obliteration of any of the marks. The ship then 
sailed and arrived at Liverpool. On her arrival 
i t  was found that though many of the bales could 
be delivered to the shippers according to their 
marks, the number of bales to be delivered accoi- 
ding to the b ills was short. There wére a number 
of bales which on arrival had no marks on them 
but there were not enough of these unmarked bales 
to satisfy a ll the shippers who required delivery 
according to their bills. The shippers and con
signees then joined as p la intiffs m brmgmgan 
action on the ir b ills of lading against the ship
owners fo r short delivery. The owners wish to 
show that every bale delivered on to the ship was 
brought to Liverpool, and they say that, i f  
they can do that, they have an answer to a ll the 
nlaintiffs. Their defence would be to each 
shipper, either that he had not put on board the 
hales in  respect of which this action was brought, 

A..j- they were put on board, the owners,
a f t e Î l Î v S g  to toe shipper a ll those of his 
bales which were properly marked, had enough 
unmarked bales to satisfy the rest of toe p lm ntiff s 

i f  the owners could make toe pla intiffs 
bring separate actions fo r the ir clains they would 
say to each “  I  have enough unmarked bales to 
satisfy your claim,”  and they would say that no 
evidence would be admissible m any one of then 
actions as to their having used toe same bales to 
defend toe other action?. So that i f  the shippers 
sued separately these unmarked bales would be 
used by the owners as a defence against each 
shipper or consignee. The same evidence would 
be given in  each separate action, and the result 
would be a great waste of time and money, blow 
toe question that we have to decide is whether 
that must happen, or whether the court can say 
that under the rule the p la in tiffs may rig h tly  30m 
in  bringing one action. A  d ifficulty m ight arise 
if  the defendants had a different defence against 
one p la in tiff from  that which they wished to put 
forward as against the others ; but if, m the case 
of any particular p la in tiff, any inconvenience in  
the tr ia l should arise from that cause, that 
case can be separated from toe others and 
tried alone. Except in  that event there can be 
no d ifficulty in  try ing  a ll the cases together. 
Therefore the matter presents itse lf to  me thus : 
are we obliged by the rules to say that toe defen
dants have an absolute rig h t to compel a ll these 
p la intiffs to sue separately ? Now, there is 
no doubt that the p la intiffs causes of action 
are a ll separate because they are founded 
on separate contracts. The firs t ride which we
have to apply is Order X V I., r. 1. [H is Lordship 
read the rule.] I t  seems to me that th is case 
comes w ithin the very words of that rule but 1 
do not like to construe practice rules according to 
the ir mere words if  to do so would lead to what, 
in  business matters, would be an absurdity. Large 
as are the words of this rule, 1  th ink that, i f  the 
p la intiffs’ causes of action are not only separate, 
but perfectly distinct, they should be tried 
separately; but, i f  a ll the causes ° f action anse 
out of the same transaction, then I  th ink that 
“ a ll persons may be joined as p la intiffs in whom 
the rig h t to any relief claimed is alleged to exist, 
whether jo in tly , severally, or in  the alternative.
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That construction gives rise to the question 
whether m th is case there is sufficiently one 
transaction to bring the matter w ithin the rule 
The real ground of a ll the claims is the conduct 
ot the owners of a particular ship on a particular 
voyage w ith  regard to one and the same stinula 
tion contained in  b ills of lading on that voyasre 
i t  seems to me that there was one transaction 
which has given different rights to the different 
people who have entered into that one transaction 
w ith the owners. That is the construction which 
I  put on. Order X V I ., r. 1, which, i t  is to be

anrlP er^P s  explained, by Oraei X v IX I., r. 8. [H is Lordshin read
™le-] , Rui f  1 of sa»ne order provides that 
the p la in tiff may unite in  the saine action several 
causes of action ; but, i f  i t  appear to the court or 
a judge that any of such causes of action cannot 
be conveniently tned or disposed of together the 
court or judge may order separate tria ls of any of 
such causes of action to be had, or may make such 
other order as may be necessary or expedient for the 
separate disposal thereof. These rules certair.lv 
f t o  th e “  p la in tiff”  but, as under S S  
L X X L , r. 2, the singular number shall include 
the plural, the word may be read as “  p laintiffs ”  
Any injustice or inconvenience, therefore which 
may arise through my reading of Order X V I 
r. 1, is met by the provisions of Order X V III ’ 
rr. 1 and 8. I f  the court or a judge should com« 
to the conclusion that the defendants in  this case 
really mean to try  and prove a short shipment by 
any one of the plaintiffs, and that this is a genuine 
defence and that that particular defence against 
that particular p la in tiff cannot be fa irly  tned at 
the same time as the cases of the other plaintiffs 
then the court or a judge can order that particu 
k r  case to be tried separately from the other 
p la in tiffs ’ cases. But, if  there would be no 
injustice or inconvenience in  try ing  a ll the cases
W hTrA - h,ey- be a11 tried togetherThat, I  th ink, is the nght course to be taken both
from  a business point of view and from the view 
of the rules There is nothing contrary to this 
m what Lord Selbome said m the case oiBurstall 
v. Beyfus (ubi sup.) ; he was speaking there of a 
different rule from that which we have to decide 
on now. I  am, therefore, of opinion that this 
appeal should be allowed, subject only to this ■ 
though the p la in tiffs have the righ t of joining in 
this action, yet, i f  the defendants can prove to 
the satisfaction of the court or a judge that it  
would be unjust or inconvenient in  the way I  have 
mentioned that the case of any particular plain
t if f  should be tried at the same time as the others 
they may get an order that that case shall be 
decided separately.

B owen, L.J.—This case depends on the true 
construction of Order X Y I., r. 1. The question 
is a d ifficu lt one, and I  cannot say that I  entirely 
agree w ith the Master of the Rolls. The diver
gence is not great, but I  must say that I  differ 
slightly on the construction of the rules. I t  seems 
to me that this order was not intended to allow a 
w rit to be issued w ith any number of p laintiffs 
and defendants. A  w rit of summons is not like 
an omnibus into which anyone may get as i t  goes 
along.̂  The question is, how fa r the joinder of 
p la intiffs is permitted by the rule, and what lim i
tation, i f  any, exists, and is to be read into the 
rule, and if  so, what is the true construction of 
such lim ita tion. The rule cannot, I  th ink, be

[C t . of A pp .

really understood w ithout considering its  history 
aS a-,s its  lanS«age. Before the Judicature 
Act the law on this point was pretty clear. In  
ne ease of a contract a ll persons w ith whom the 

contract was made should jo in  as p la intiffs, and 
no person could jo in  simply because he was injured 
+ y +aJirea<i a contract of another person. As 

torts, the law may be summed up as follows : 
A il persons having a jo in t interest m ight sue 
jo in tly ; persons having a separate interest and 
separate damage had to sue separately; persons 
aving a separate interest and jo in t damage m ight 

sue either separately or jo in tly . An instance may
w  nUn, T r , T , case ° f the dippers a t Tunbridge 

ells {Weller v. Baker, 2 W ils. 414), which is re- 
!(in the note to Coryton v. Lithebye in 

7 ”  m3. S. 116, where the learning on this subject 
Detore the Judicature A ct is collected. Another 
case which throws lig h t on this point is Forster v. 
ljawscn (ubi sup.). In  the case of a libe l upon 
partners, i f  the damage was separate they could 
not jo in  as p la intiffs in one action, but they could 
do so if  the damage was caused to them in  the. 
way o f the ir trade. That, 1 understand, was the 
state of the law before the Judicature Act, but I  
th ink I  ought also briefly to mention the rules as 
to joinder off p la intiffs under the Common Law 
Procedure Acts 1852 and 1860. By sect. 34 of 

, e. .  ̂ 1852 nonjoinder and m isjoinder of
p la in tiffs m ight be amended before tria l. As 
regards joinder of causes of action, as distinct 
trom joinder of parties sect. 41 provided that 

causes of action of whatever kind, provided they 
be by and against the same parties and in the 
®aP e rights, may be joined in the same s u it; but 
this shall not extend to replevin or ejectment.”
1 here these two things were kept quite distinct, 
namely, the constitution of the suit which 
depended on the joinder of parties, and the law as 
to joinder of causes of action, assuming that by 
rig h t joinder o f parties the suit was properly con
stituted. Then came the Common Law Proce
dure A ct 1860. The words of sect. 19 are very 
im portant: ”  The joinder of too many p la intiffs 
shall not be fatal, but every action may be 
brought in  the name of a ll the persons in  whom 
the legal rig h t may be supposed to exist.”  I t  
s till remained the theory of the law that a legal 
righ t was necessary fo r the action, and that i t  
must be supposed to exist in the names of certain 
persons. The section then goes on: “  and judgment 
may be given in favour of the p la intiffs by whom the 
action is brought, or of one or more of them, or, 
in case of any question of m isjoinder being raised, 
then in favour of such one or more of them as 
shall be adjudged by the court to be entitled to 
recover.”  The effect of this was that a p la in tiff 
could not be defeated by his having brought the 
action in  the names of too many p la in tiffs ; but 
this was subject to a qualification, of which Bel- 
lingham v. Clark (1 B. & S. 332) and Stubs v. 
Stubs (1 H. & C. 257) are leading instances, 
namely, that the misjoinder would be fa ta l if  
inconsistent w ith the cause of action, that is to 
say, neither in  contract nor in  to rt could a plain
t if f  be joined who had not the required interest or 
damage such as I  have already referred to. That 
state of things s till le ft possibilities o f injustice 
and miscarriage; a p la in tiff m ight s till be defeated 
by a difficulty in  showing in  which p la in tiff out of 
several the cause of action existed. Then came 
Order X Y I. Rule 1 keeps the same subdivision
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as there was under the Common Law Piocedure 
Acts, and i t  begins w ith the constitution of the 
action as to joinder of parties. Then Oidei 
X V III. deals w ith the joinder of causes of action. 
The framers of Order X V I.. r. L  did not 
that any number of p la in tiffs m ight jo in  against 
one defendant any number of causes of acaon 
whether separate or connected. I f  that had been 
meant the rule would have been framed in  a ve y
different way ; i t  m ight fo r instance have said that
a ll persons may be joined as p la intiffs who choose 
to jo in . B u t the rule has been drawn in  a very 
different way and seems to me to have been drawn 
on the same lines as previous legislation. I t  s till 
keeps in  sight the distinction between an action 
and a cause of action. The way in  which rule 1 
has been drawn shows what was intended pv it.
I t  says that a ll persons may be joined as pla intitts 
in  whom “ th e ”  rig h t to any relief claimed is 
alleged to exist. There are two things m the 
rule which differentiate i t  from  any such general 
rule as I  have suggested m ight have been made. 
One is the use of the word “ the,”  which shows 
that the rule is drawn on the lines of sect. 19 ol 
the Common Law Procedure A ct 1860, and the 
other is the addition of the words “ whether 
jo in tly , severally, or in  the alternative.”  Those 
last words would be unnecessary if  the intention 
was that the rule should enable any number of 
p la intiffs to sue any number of defendants on any 
number of causes of action. These two things m 
rule 1 denote that i t  is concerned solely w ith the 
identity of the relief claimed by the various plain
tiffs. I  do not know tha t the view I  have 
expressed differs much from what the Master of 
the Rolls has said as to reading into the rule a 
necessity fo r identity of transaction. I f  by that 
is meant this, that the transaction must be the 
same, the question being merely who possesses the 
cause of action and to whom did the damage 
accrue, I  do not know that there would be much 
difference between the view of the Master of the 
Rolls and mine. B ut i f  “  transaction is used 
in  its  popular sense, meaning that i f  the plain- 
tiffs  rely on the same evidence there is only one 
transaction, then there is a difference between us.
I  th ink there must be identity in  everything 
except as to the question which p la in tiff has 
the rig h t to sue. , .

That being my view of Order X V I., r. 1, is 
i t  affected by Order X V III. P Order X V III. 
only refers to the joinder of causes of action, 
i t  does not enlarge earlier legislation as to the 
proper constitution of an action in  respect of 
parties. I  therefore do not th ink i t  enlarges 
the effect of Order X V I. B ut I  w ill now consider 
the cases on the subject. The firs t is Booth v. 
Briscoe (ubi sup.). Up to that time the law as 
regards libe l stood thus: I f  there was no jo in t 
interest or damage a number of persons could not 
be joined as p la intiffs, but partners could sue 
jo in tly  fo r a libe l on them in  the way of then- 
trade because the damage would be jo in t. In  
Booth v. Briscoe {ubi sup.) there was one libe l 
upon a number of trustees in  regard to  the 
management of their trust. The libe l reflected 
on them personally, but not in  the way of their 
trade or business. The case was just outside the 
law as i t  stood before the Judicature Act. the 
publication of the document was one transaction, 
the question was as to using i t  as a cause of 
action. Bramwell, L .J. and the present Master

of the Rolls thought that the case fe ll w ithin Order 
X V I., r. 1, the p la intiffs claim ing to be entitled 
to relief in  respect of this document either 
jo in tly , severally, or in  the alternative. The fact 
that each trustee had a separate cause oi action 
in respect of one document was held not to taKe 
the matter out of the rule. In  O o r t  v. Rowney 
(ubi sup.) there was no decision on th is point, but 
the same m inor divergence arose as in  tne 
present case, and the Master of the Rolls and 
mvself travelled to the same conclusion on 
somewhat different lines. Then there is the im 
portant judgment of Lord Selbome m Bur stall 
v Bevfus (ubi sup.). There the cause of action 
against one defendant was wholly disconnected 
from the cause of action against the other defen
dants except so fa r as i t  arose out of an incident 
in  the same transaction, and i t  was held that 
fV>prp was a misioinder, the case not being one 

by Order X V III. Lord f t J U y  
emphasises the distinction which I  have endea
voured to state between the objects of Order
X V I r. 1, and Order X V III., r. 1. tie  saia 
th is • To bring into one claim distinct causes of 
action against different persons, neither of them 
having anything to do w ith the other (and only 
historically connected in the
gestedl is not contemplated by O idei AVJ.il., 
r  1 6which authorises the joinder, not of several 
actions against d istinct persons, bu t of several 
actions S „  mi there is also the case of
Z l T ^ m M s J h i b i  sup.), in  Which the 
D ivisional Court took the same view. Under 
these1 circumstances the question arises, taking

“ gc?se -
transaction' upon which the p la intiffs are entitled 
to sue together. In  my view there is not one 
transaction,”  although there are several thm gsm  
common to a ll the plaintiffs. A ll the goods 
carried were bales of cotton ; they r i i  came 
together in  one ship. B ut the goods of the 
various p la in tiffs came under different contracts 
of carriage, and the case of each p la in tiff depends 
on how fa r as against him the f  ipovmers can 
show that the quantities m his b ill of lading are 
wrong as to the shipments at the port of loading. 
I t  seems to me that the success of each P o n tiff 
depends on that, and to my mind i t  would be 
productive of confusion rather than otherwise if  
the p la intiffs joined, and put a ll their contracts 
into one w rit. I  am afraid that doing th is would 
lead to lax ity  on the part of the ju ry. Therefore 
I  must say I  am not pressed by any of the 
suggestions of mischief that m ight possibly occur 
in  th is case. The view which I  hold of the 
effect of these rules, I  entertain strongly, and 
I  have therefore thought i t  rig h t to express it

cleaily. ^  ^ delivered the follow ing w ritten judg
ment —A number of persons, who shipped cotton 
on the same ship fo r a particular voyage and took 
separate b ills  of lading fo r their several shipments, 
describing the bales shipped by each by different 
marks, have joined in  th is action against the 
shipowner fo r not delivering to each of the plain
tiffs  the cotton shipped by him. The Divisional 
Court has stayed the action “ on the ground that 
the various p la in tiffs hereto should have brought 
separate actions in  respect of the ir respective 
claims.”  The firs t question is, whether such an 
action can be instituted under the General
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Orders. Order X V I., r. 1, is one o f a group 
headed Parties. 1 Generally.”  “  A ll persons 
may be joined as p la intiffs in whom the rig h t to 
any relief claimed is alleged to exist, whether 
jo in tly , severally, or in  the alternative; and iudff- 
meat may be given fo r such one or more of the 
p la intiffs as may be found to be entitled to relief 
fo r such relief as he or they may be entitled to ’ 
w ithout any amendment.”  Rule 4 of the same 
order m like words provides : “  A ll persons mav 
,b® Joined as defendants against whom the righ t 
to  any relief is alleged to exist, whether jo in tly, 
severally, or m the alternative; and judgment 
may be given against such one or more of the 
defendants as may be found to be liable according
ment ”  " 2 ^  ‘ ‘ t w f  ^ th °ut an-y ^ e n d ! ment. Rule 11 enables the court or a judge at
any stage of the proceedings to s trikeo u t the
P A W  0fqa?y 5ai'̂ les ^P roperly  joined as plain
tiffs  or defendants. Standing alone, I  should be 
° t opmion that, notwithstanding the use of the 
word severally 5 m rule 1, these rules did 
not authorise the join ing under one w rit of 
different causes of action, either by one or more 
p la intiffs against one or more defendants. They 
relate only to parties, not to causes of action, and 
tins seems to me made clear by rule 11. Besides, 
m rules 1 and 4 the same expression is used, “  the 
rig h t to any relief,”  which seems rather to point 
to one cause of action in  which several pla intiffs 
or several defendants may be jo in tly , severally or 
alternatively interested. B ut then follows Order 
X V III., r. 1. This order is preceded by the words 
“  Joinder of causes of action.”  “  Subject to the 
following rules of th is order, the p la in tiff may 
unite in the same action several causes of action; 
but, i f  i t  appear to the court or a judge that any 
such causes of action cannot be conveniently tried 
or disposed of together, the court or judge may 
order separate tria ls of any of such causes of action 
to be had, or may make such other order as may 
be necessary or expedient for the separate disposal 
thereof.”  Order L X X I., r. 2: “ In  these rules, 
unless repugnant to the context, the singular 
number shall include the plural and the plural 
number shall include the singular.”  Therefore 
“ the p la in tiff”  in  Order X V III., r. 1, may be 
read “ the p la intiffs ”  unless the context forbids. 
There is nothing repugnant to this in  the context. 
Indeed, any other construction would involve the 
absurd consequence that, i f  two or more pla intiffs 
were suing fo r one cause o f action, they could not 
jo in  another, although one p la in tiff m ight do so. 
Order X V III., r. 1, does not say “ one p la in tiff ”  
or even “  a p la in tiff,”  but “ the p la in tiff,”  which 
includes the plural “  the p la intiffs.”  The la tter 
part of the order, expressly enabling the court or 
a judge to require separate tria ls of each cause 
of action, or to make such other order as may be 
necessary or expedient, prevents any possibility 
of abuse. Moreover, Order X V III., r. 8, enables 
any defendant to apply to the court or a judge to 
confine the action to one or more of the causes of 
action included in  it. Order X V III., r. 1, is sub
stituted fo r sect. 41 of the Common Law Pro
cedure A ct 1852, which provided that “  causes of 
action of whatever kind, provided they be by and 
against the same parties and in  the same rights, 
may be joined in  the same suit.”  The words 
“  provided they be by and against the same 
parties and in  the same rights ”  are omitted in  
Order X V II I . ; and the omission would seem to

show that under this order they need not be by or 
against the same parties or in the same rights. I t  
“ 2fTT1be suggested that the object o f Order 
X  V lll. ,  r . 1, is only to enable several p laintiffs, 
who together in itia te  an action under Order X V I., 
when such action is ironerlv constituted under 
that Order, to add other causes of action. But 
that is not the form  of Order X V III. I t  reads, 
the p la in tiffs “  may unite in  the same action 
several causes of action/5 I  confess I  am inclined 
to give the widest effect to this rule which its  
words perm it. The object is to prevent the neces
sity o f a number of separate actions when the 
matters in  dispute can conveniently be tried 
together. I f  several p la intiffs were so ill-advised 
as to unite perfectly separate causes of action 
against tue same or different defendants, the 
court or a judge could, and doubtless would, 
correct this under rule 1 or 8 of Order X V III. at 
the cost of such p la intiffs. B ut there may be 
several causes of action so connected that a great 
part of the evidence required may be common to 
them all, or fo r some other reason i t  may be 
convenient or a saving of expense to try  
them together; and I  am inclined to hold that, 
according to the fa ir construction of these rules 
they are intended to enable this to be done. 
t ^J16 , ^ th °rities have not settled this question. 
J^SnvUhy. Richardson (40 L . T. Rep. N. S. 256 ;

J -,Hiv . 112) Denman, J. adopts a note from 
Wilson s Judicature A cts: “  Order X V I. dealing 
w ith parties assumes an ascertained subject 
m atter: Order X V II. (now X V III.)  dealing With 
subject-matter, assumes ascertained parties. There 
must, therefore, either be identity of subject- 
matter, m which case Order X V I. gives ample 
liberty in  the choice of parties; or identitv of 
parties, in  which case Order X V II. gives a like 
libe rty m choice of subject-matter.”  Lord 
belborne in  Burstall v. Beyfus (ubi sup.), says that 
Order X V III., r. 1, authorises the joinder, not of 
several actions against distinct persons, but of 
several “  causes of action.”  The case decides that 
a defendant against whom the p la in tiff had a 
distinct cause of action could not be joined in  an 
action by the p la in tiff against another defendant 
where the separate causes of action were only 
historically connected. I f  the cases of Booth v. 
Briscoe (ubi sup.) and Oort v. Rowney (ubi sup.) 
are to be read as intim ating an opinion that 
several causes of action by different p la intiffs can 
be joined under Order X V I., r. 1, alone, I  should 
w ith a ll respect differ from  that opinion. But 
under that rule, coupled w ith Order X V III., r. I, 
there is more reason fo r holding this to be possible! 
In  Sandes v. Wildsmith (69 L. T. Rep. N. S. 387 •
(1893) 1 Q. B. 771) I  do not find any reference to 
Order X V III., r. 1.

I f  th is be the true effect of the rules, there 
s till remains the question how the discretion given 
to the Court by Order X V III., rr. 1 and 8, should 
be exercised in this case. The fu ll number of 
bales represented by a ll the bills of lading 
together, i t  seems, were not shipped. Of those 
actually shipped, some were landed having no 
marks upon them. These have been sold, and 
the ir proceeds divided among the several shippers 
rateably. This seems to have been done by 
arrangement, w ithout prejudice to the claims of 
the holders of the b ill of lading against the ship
owner. There is, after all, a deficiency or short 
delivery on each b ill of lading. The result would
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seem to be that there is a pnma facie lia b ility  to 
the holder of each b ill of lading. I t  is argued that, 
i f  sevei-al actions were brought they mig 
defeated in  detail by saying to each plam ti ;
“  Your bales were among those tha tliad  noiriarks.^ 
But before the shipowners could be heard to say 
that, they must prove that some of the unmarked 
bales did belong to the particular shmpei, and 
that the marks have been obliterated. Unless they 
could do this, the onus being entirely upon them 
they could not defeat the action. However, 1 do 
not th ink that there w ill be any inconvenience 
and there may be some advantage and saving oi 
expense, in  try ing  the several causes ° f action 
in  this case together. There is a c°™Pllca , 
arising from  the circumstance tha t the gooa 
mentioned in  each of these b ills  of lading wer 
sim ilar—that is to say, bales of cotton—-that they 
were shipped in  the same ship, and that eac 
p la in tiff is interested in  the question whether tne 
missing bales were or were not part of his ship
ment. I t  seems to me, therefore, that the best 
course w ill be to allow this action to proceed, s u d - 
iect always to the power of the judge under 
Order X V III., r. 1, to direct separate tria ls, 
or to make such other order as may be neces
sary or expedient fo r the separate disposal 
thereof. Appeal allowed.

Solicitors fo r p la intiffs, Wynne, Holme, and 
Wynne, fo r Forshaw and Hawlcins, Liverpool.

Solicitors fo r defendants, Bowcliffes, Itawle, 
and Co., fo r H ill, Dickinson, and Co., Liverpool.

Friday, June 30, 1893.
(Before Lord E s h e k , M.H., B o w en  and 

K a y , L.JJ.)
B e n t s e n  v . T a y l o r , Sons, a n d  Co . (a)

Charter-party—Description of position of ship 
“  Now sailed or about to sail ” -— Condition 
precedent.

By a charter-party i t  was agreed that the p la in tiff’s 
ship should, after discharging homeward cargo, 
proceed to Quebec and there load a cargo fo r the 
United Kingdom fo r the charterers, the defen
dants. At the date of the charter-party the 
owner and charterers knew that the ship was 
at or had just left Mobile, and she was described, 
in  the charter-party as “  now sailed or about to 
sail from a pitch pine port.”  The ship did not 
in  fact sail from Mobile t i l l  nearly four weeks 
after the date of the charter-party. dhe
charterers refused to load the ship at Quebec. 
In  an action by the owner against them fo r this 
breach of the charter-party ■.

Held, that the description of the ship as now 
sailed or about to sail ”  was a substantive part 
of the contract, and that its accuracy was a 
condition precedent, the breach of which entitled, 
the charterers to treat the contract as at an end 

Held also, that, as a fact, the charterers had waived 
the performance of the condition precedent, and, 
that therefore the p la in tiff was entitled to 
judgment in  his action, and the defendants 
were entitled to damages sustained by reason of 
the delay in  the sailing of the ship.

T h is  was a m otion by the p la in t if f  fo r  judgm ent
or a new t r i a l . ___________ ___ ___________

(a) Reported by  E. M a n l e y  Sm it h , Esq., B a rr is te r-a t-L n w .

V O L . V IL , N. S.

By a charter-party dated March 29. 1892, and 
made between the p la in tiff as owner of the ship 
Follcvang and the defendants as charterers, i t  was 
agreed that the ship, described as “ now saaled or 
about to sail from  a pitch pine port to the United 
Kingdom,'’ should “  after discharging homeward 
cargo w ith a ll convenient speed sail and proceed 
to 'a good and safe loading place as may be 
directed by the charterers at Quebec,”  and there 
load a tim ber cargo fo r the United Kingdom.

A t the date of the charter-party the p la in tiff 
and defendants knew tha t the ship was at or 
had just le ft, the port of Mobile and was going 
to Greenock. The Folkvang did not leave 
Mobile t i l l  the 23rd A p ril, and of this the defen
dants were aware on the 16th May.

The ship arrived at Greenock on the ■>th June, 
sailed for Quebec on the 18th June, and arrived 
there on the 7th Aug., when the defendants 
refused to load her.

Between May 16 and June 21 there was some 
correspondence between the p la in tiff and defen
dants w ith regard to the delay in  the ship s 
leaving Mobile.

The action was brought by the p la in tiff in  
respect of the defendants’ refusal to load the 
ship, and was tried before Pollock, B., w ith a 
jury, and the defendants obtained a verdict and

 ̂ Tlie p la in tiff moved fo r judgment or a new 
tria l.

F y k e , Q.C. and H o d g e s  fo r the p la in tiff.—The 
description of the ship as “  about to sa il”  is not a 
representation of a fa c t, i t  cannot be more than a 
promise that she w ill sail shortly, and such a promise 
is at most a warranty and not a condition prece
dent the non-performance of which would entitle 
the defendants to repudiate the contract. I t  is too 
vague an expression to be construed as a condi
tion. No particular date is named fo r the sailing, 
and the proper date must be a matter of conten
tion. “ Where terms are so lax and ambiguous 
as to lead to a difference of opinion, then the 
stipulation is not a condition precedent: ” 

T a rra b o c h ia  v. H ic k ie , 1 H. & N. 183.
The non-performance of this stipulation does 
not go to the whole root and consideration of the 
contract, and therefore it  is not a condition pre
cedent :

D a v id s o n  v. G w yn ne , 12 Last, 331.
The following cases were also referred to :

B e h n  v. B urness 8 L. T. Rep. N. S. 207 ; 3 B. &  S. 751; 
C onstab le v. C loberie , Palmer, 397 ;
C lip s h a m  v. V e rtu e , 5 Q.B. 265;
M c A n d re w  v. C happ ie , 14 L. T. Rep. N. S. 556;

2 Mar. Law Caa. 339 ; L. Rep. 1 CP-6*3 5 T 
C o rk lin q  v . Massey, 28 L. 1. Rep. N. S. 63b; L. 

Rep. 8 0. P. 395 ; 2 Asp. Mar. Law Cas. 18.
I f  th is stipulation was a condition precedent, 
the defendants by their letters and conduct have 
waived it, and cannot now treat the breach of i t  
as putting an end to the contract.

Bigham, Q.C. and Carver fo r the defendants.
Lord E s h e r , M .R .— 1This is an action by the 

owner of a ship against the charterers fo r damages 
for refusing to load the ship at Quebec. The 
charter-party speaks of the ship as “ now sailed 
or about to sail from  a pitch pine port to the 
United Kingdom.”  The charterers say that the 
tru th  of that description in the charter-party is 
a condition precedent to their loading of the ship,

3 D
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snd as the condition was broken they were not 
bound to load. The owner says that i t  was not a 
condition precedent at all, but only a representa
tion that lias no contractual effect either as a 
condition precedent or as a warranty. That is a 
dispute as to the true construction of th is docu 
ment, and the decision of that dispute is a 
matter fo r the judge ; the ju ry  have nothing to 
do w ith the question of the construction of "the 
contract The court must know the facts of the 
case at the time when the contract was made, 
amd when these facts have been determined by 
the ju ry  the court w ill proceed to construe the 
agreement. Now, the facts are not in- dispute. 
Both parties knew that when the contract was 
made the ship was at Mobile, and was to take on 
board a cargo of tim ber there fo r the United 
JAingdom. 1 he ordinary time necessary for loading 
such a cargo there vould be about a month, and the 
parties calculated that on March 29, 1892, the 
date of the charter - party, this ship, was 
loaded and sailing, or was so nearly loaded that 
she would be completed and ready to start in  a 
day or two. W hat then is the meaning of this 
description of the ship in the charter-party: 

now sailed or about to sa ilM p The expression 
“ now sailed ”  is clearly a representation of a fact, 
and so must also be the next part of the sentence, 
“  about to sail.”  I t  is a representation that the 
ship either has sailed or else is not quite loaded, 
but w ill be loaded immediately and then w ill sail. 
Those representations are put in  the charter- 
party in  a part of i t  where you usually find 
named the place where the ship is. The place 
where the ship is is a material point in making the 
charter-party, for _ two reasons. The charterer 
learns what sort of a voyage the ship is about to 
make, and also how long it  w ill probably be before 
the ship arrives. Here both parties knew that the 
ship was at Mobile, or had jus t le ft Mobile. I t  
appears to me impossible to say that the state
ment in this charter-party is a mere representa
tion. I  th ink it  was an im portant part of the 
contract. Then the question is, was this a con
dition precedent or a warranty ? The leading 
case of Behn v. Burness (3 B. & S. 751) gives a 
canon of construction, and at p. 759 comes these 
words: “  Now the place of the ship at the date of 
the contract where the ship is in  foreign parts 
and is chartered to come to England may be the 
only datum on which the charterer can found his 
calculations of the time of the ship’s arriving at 
the port of loading. A  statement is more or less 
important in proportion as the object of the con
tract more or less depends on it. For most 
charters, considering winds, markets, and depen
dent contracts, the time of a ship’s arrival to 
load is an essential fact fo r the interest of the 
charterer. In  the ordinary course of charters in 
general i t  would be so: the evidence fo r the defen
dant shows it  to be actually so in this case. Then 
i f  the statement of the place of the ship is a sub
stantive part of the contract, i t  seems to us that we 
ought to hold it  to be a condition precedent upon 
the principles above explained, unless we can find 
in  the contract itse lf or the surrounding circum
stances reason fo r th inking that the parties did 
not so intend.”  The present case is exactly w ithin 
these words, and, as there is nothing in the con
tract leading us to a contrary conclusion, we must 
hold that this statement is a condition precedent. 
The ship had not then sailed, nor was she nearly

loaded and about to sail, so tha t there was a 
breach of the condition. The defendants then 
had a lig h t to treat the contract as at an end, or, 
i f  they chose, to treat i t  as s till subsisting.’ I f  
they chose to treat i t  as at a,n end, they" were 
bound in  so doing not to lead the p la in tiff to 
believe that the contract s till subsisted. The 
result of the defendants’ letter was to leave the 
p la in tiff under the impression that he was s till 
bound to carry out his contract, and therefore 
the defendants cannot now treat i t  as at an end. 
B ut i f  they have sustained any damage through 
the breach, that matter w ill be referred to an 
arbitrator under the agreement made by them 
w ith the p la in tiff. The p la in tiff is therefore 
entitled to judgment on his claim fo r freight, and 
the defendants to judgment for the p la in tiff’s 
breach of contract.

B o w e n , L .J .— I  am entirely of the same opinion. 
The firs t question is what is the true effect of the 
words “  now sailed or about to sail.”  The law as to 
the construction of contracts and especially of 
charter-parties, w ith reference to conditions prece
dent and representations made in the contract, is 
perfectly clear. When a contract is entered into 
between two parties, every representation made 
at the time may or may not be intended as 
a warranty or promise that the representation is 
true. When the representation is not contained 
m the w ritten document itself, i t  is fo r the 
ju ry  to say whether the real representation 
amounted to a warranty, and the ju ry  are always 
m such a case directed to find whether the repre
sentation amounted to a warranty, and whether it  
was so intended by the parties. But when you 
have a representation made in  a w ritten document 
it  is obviously no longer fo r the ju ry  but fo r thé 
court to decide whether it  is a mere representation 
or whether it  is what is called (1 admit not very 
happily) a substantive part of the contract, that 
is, a part of the contract which involves a, promise 

itself. I t  m ight be necessary to take the 
opinion of the ju ry  on matters of fact which would 
throw lig h t on the construction, but the question 
of construction itse lf would remain u n til the end 
of the case fo r the court to decide. B ut assuming 
the court to be of opinion that the statement made 
amounts to a promise, or in  other words a sub
stantive part of the contract, i t  s till remains to 
be decided by the court, as a matter construction, 
whether it  is such a promise as amounts merely 
to a warranty, the breach of which would sound 
only in damages, or whether it  is tha t kind of 
promise the performance of which is made a, con
dition precedent to a ll further demands under the 
contract, by the person who made the promise, 
against the other party—a promise the failure to 
perform which gives to the opposite party the 
righ t to say that he w ill no longer be bound by 
the contract. Of course it  is often very d ilficu ltto  
decide, as a matter of construction, whether a 
representation which contains a promise and which 
can only he explained on the ground that i t  is in 
itse lf a substantive part of the contract amounts 
to a condition precedent, or is only a warranty. 
There is no way of deciding that question except 
by looking at the contract in  the lig h t of the 
surrounding circumstances, and then making up 
one’s mind whether the intention of the parties, as 
gathered from the instrument itself, w ill best be 
earned out by treating the promise as a warranty, 
sounding only in damages, or as a condition prece-
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dent by the fa ilure to perfora which the other 
parfy is relieved of liab ility . In  or 1er 
this question of construction one ° f th e f ir s t  
things you would look to if.to  what extent the 
accuracy of the statement—the tru th  of what is 
promised—would be like ly to affect the BobstamM 
andfoundation of the adventure which theam tact 
is intended to carry out. There, agam, i t  m ight 
be necessary to have recourse to the ] y. 
case of a charter-party it  may well ^  that sucha 
test could only be applied after getting the i y  
to say what the effect of a breach of such a condi 
dition would be on the substance and 
of the adventure ; not the effect of the > 1™ *» 
which has in  fact taken place but the effectlike ly 
to be produced on the foundation of the adventu 
by any such breach of that portion of the contract. 
I t  was by the application of that tram  of reasoning 
that the court in  Behn v. Burness {wbt sup•) 
appears to have come to the conclusion that,_ u  a 
ship which at the date of a charter-pai y 18 1 
foreign parts is chartered to come to England, a 
statement of the place where she is ought prim. 
facie to be construed as a condition preceden . 
And the court gave th is reason ; “  The place of the 
ship at the date of the contract, when the ship n> 
in  foreign parts, and is chartered to come to 
England, may be the only datum on which the 
charterer can found his calculations of the time ot 
the ship’s arriving at the port of loading. m  
other words, the non-accuracy of such a statement 

like ly  to affect the very foundation of theIS i l l t e iy  to  a u e o t tü o  ------ —  ,
adventure, because its  inaccuracy would displace 
the only basis, or one of the chief bases, ot the 
calculation on which the parties would act. I t  is 
obvious that, when you are dealing w ith a voyage, 
the contemplated date of its  commencement may 
be of the utmost importance. Having regard to 
the time of the year at which i t  is intended to 
prosecute the voyage, delay in  its  commencement, 
i f  i t  is protracted beyond a certain point, may A11 
many cases, be so v ita l a matter as to render e 
voyage impossible, or the risk may be so much 
increased as to make i t  no longer possible to have 
a voyage of the same kind. That is the ground on 
which it  was decided in B e h n  v. B u rn e s s  ( u b is u p . ) ,  
that the place of the ship at the date of the 
charter being the only or main basis on which tne 
charterer can found his calculation of the time ox 
her arrival, a statement in reference to her place 
ou"ht to be construed as a condition precedent, 
unless there is to be found in  the contract itselt, 
or in  the surrounding circumstances, reason tor 
th inking that the parties did not so intend. Wow, 
if  that is true as regards the place of a ship which 
is in  foreign parts and is chartered to come to 
England, the same tra in  of reasoning ought to 
apply to the time at which a ship is stated to have 
sailed, or to be about to sail, from the place at 
which she has been loading, unless the language 
be so vague as to lead any one to suppose that it  
was not intended to be a condition precedent.

I  quite agree that thé vagueness or ambiguity ox 
the statement is one of the elements which would 
influence the coui-t very much in  deciding whether 
the parties intended that the statement should be 
a promise the fu lfilm ent of which was to be a 
condition precedent. That drives us to consider 
what is the real meaning of these words. Is there 
anything in them so vague or so ambiguous that 
they cannot fa irly  be treated as a statement ot a 
condition precedent ? I  agree that a condition

precedent ought to be clearly expressed The 
statement is that the ship has “  now sailed or is 
about to sail.”  Having regard to what we have 
heard of the history of the port of Mobile, I  have 
not the slightest doubt that, i f  tha t statement 
does not mean that the ship has actually sailed, i t  
does mean that she is loaded or may at a ll events 
fo r business purposes be treated as actually 
loaded; that she has got past the embarrassments 
and dangers attendant on loading, and that her 
sailing is the next thing to be looked for; and w ith 
regard to the suggested ambiguity in  the phrase 
“ about to sail,”  when i t  is read in  conjunction 
w ith the other words, i t  seems to me clear that i t  
does not mean that the ship is to sail w ith in  a 
reasonable or indefinite time, a statement which 
m ight lead to endless difficulties and expense, but 
that i f  she has not already sailed, she is about to 
sail forthw ith. I f  tha t is so, then applying the 
reasoning which lies at the root of Behn v. Burness 
(ubi sup.), I  have no hesitation in  saying that 1 
believe the phrase to be a condition precedent.
I t  is a representation the accuracy of which is 
made a condition precedent, though I  do not doubt 
that the fu lfilm ent of a promise may equally be 
made a condition precedent. I f  that is so, there 
is an end of the firs t point in  the case. I  he
appellant is clearly in  the wrong as to that.

But then comes the question, is not the appellant 
rio-ht in  saying that the ju ry  could only reason
ably draw one inference from the correspondence 
between the parties, namely, that the condition 
precedent had been waived by the defendants ?
In  order to succeed, the p la in tiff must show either 
that he has performed the condition precedent, the 
onus being on him, or that the defendants have 
excused the performance of the condition, and we 
have to consider whether the p la in tiff has sus
tained that burden, so that no reasonable man 
could doubt that there has been a waiver of the 
condition or an excuse of its  performance. In  
other words, did the defendants by the ir acts or 
conduct lead the p la in tiff reasonably to suppose 
that they did not intend to treat the contract for 
the future as at an end, on account of the 
failure to perform the condition precedent, but 
that they only intended to rely on the misdescrip
tion as a breach of warranty, treating the contract 
as s till open fo r further performance ? D id the 
defendants lead the p la in tiff to believe that they 
intended to treat the misdescription as a breach 
of contract only, and not as a failure to perform a 
condition precedent?. As soon as you state the 
ease in  that way, looking at the facts, the letters 
which passed before the vessel le ft fo r Quebec 
can only be treated by business men as amount
ing to an intim ation by the defendants to the 
p la in tiff that, although they would insist on 
treating the contract as broken by reason of the 
non-fulfilm ent of the promise that the ship was 
ready to sail from Mobile immediately, they did 
not intend to rely upon that as a failure of a con
dition precedent, but only as a breach of warranty. 
In  my opinion the p la in tiff has sustained the 
burden which lay upon him  to prove a waiver of 
the condition, and therefore this appeal ought 
to succeed, and judgment ought to be entered 
in the way which the Master of the Rolls has
suggested. . . .

K ay , L .J.—I  am of the same opinion. I t  is 
quite plain that the words “ now sailed or about 
to sail ”  were very material words. The charter*
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party contemplated a voyage to be made by a ship 
which was then at Mobile to the United Kingdom, 
and from thence to Quebec, where she was to 
load a cargo of tim ber fo r the United Kingdom. 
The only mode in  which, or at any rate the prin
cipal datum by means of which, the charterers 
could ascertain at what time the ship was like ly to 
arrive in  England and get back to Quebec was 
the statement of the time at which she had le ft 
or would leave Mobile, and that statement was 
made in  the words “  now sailed or about to sail ”  
They were very im portant words, and in  my 
opinion they are in  no way ambiguous. They 
mean either that the ship was already at sea, or 
that she was on the point of sailing—almost 
ready to start. I f  i t  were necessary to decide 
this point, I  should be of opinion that these 
words amounted to a condition rather than to a 
mere warranty. B ut i t  is not really necessary 
to decide the point, for, if  there was a condition 
precedent, I  have no doubt as to the waiver The 
ship did not leave Mobile t i l l  the 23rd A pril, and 
there can be no doubt that, whether there was a con
dition precedent or a mere warranty, there was a 
breach of it. On the 16th May, at the latest, the de- 
fendants were aware of the breach. [H is Lord- 
ship then referred to subsequent correspondence 
between the parties.] In  my opinion the de
fendants certainly induced the p la in tiff to believe 
that they wished the ship to go out to Quebec, 
and that when she arrived there they would load 
her w ith a cargo of timber, and that they in 
tended to treat the words “ about to sail ”  in  the 
charter-party not as a condition precedent but 
only as a warranty, fo r the breach of which they 
would claim damages from the p la in tiff. The de
fendants are therefore liable fo r their refusal to 
load the ship. r ,

Judgment accordingly.
Solicitors fo r the p la in tiff, Irvine, Hodges, and 

Borrowman.
Solicitors for. the defendants, Wynne, Holme, 

and Wynne, agents for Simpson, ' North, and 
Johnson, Liverpool.

Wednesday, Nov. 8, 1893.
(Before Lord E s h e r , M .R ., L opes, and K ay  

L.JJ.)
B u l m a n  v. F e n w ic k , (a)

A P P L IC A T IO N  FO R  A  N E W  T R IA L .

Charter-party—Demurrage—“ Strikes of Work 
men ” —Construction of charter-party.

By a charter-party i t  was agreed that a vessel 
should proceed “  to London either to the Pool, 
Regent’s Canal, Victoria Docks, Derricks, or 
Beckton,”  as ordered by the charterers, eighty- 
four hours being allowed fo r loading and dis
charging the cargo, “  strikes of workman a,t the 
port of loading or discharging excepted.”  The 
charterers ordered the vessel to proceed to the 
Regent’s Canal. After the vessel left the port of 
loading a strike of workmen commenced at the 
Regent’s Canal, and the charterers knowing of the 
strike could have ordered the vessel at Gravesend 
to proceed to one of the other places named, but 
did not do so. The vessel proceeded to the 
Regent's Canal and, owing to the strike, the 
charterers could not take delivery of the cargo

(a) Reported by J. H. W illiams, Esq., Barrister-at-l.au.

there, though they could have done so at any of 
the other named places. The lay days were 
exceeded, and the shipowners claimed demurrage. 

Held (affirming the judgment of Pollock, B.), that 
the charterers ivere protected by the exception as to 
“  strikes of workmen,”  and were not liable fo r the 
delay of the vessel.

T h is  was an application by the p la intiffs for 
judgment or for a new tria l on appeal from  the 
verdict and judgment at the tria l before Pollock, 
B., w ith a ju ry  in London.

The action was brought to recover the sum of 
1171. as demurrage in respect of the steamer 
Ashdene.

The p la intiffs were the owners of the steamer 
Ashdene. By a charter-party, made on the 18th 
Nov., 1891, between the p la intiffs and defendants, 
i t  was agreed that the said steamer should load a 
cargo of coals in  the Wear, Tyne, or B lyth, as 
ordered by the agent of the freighters, and pro
ceed to London, either to the Pool, Regent’s 
Canal, V ictoria Dock, Derricks, or Beckton, or 
other safe berth as ordered, and there deliver the 
cargo.
_ I I  was provided by the charter-party that 

eighty-four running hours should be allowed the 
freighters fo r loading and discharging the cargo, 
“  pay Saturdays, Sundays, colliery and a ll other 
holidays, the A ct of God, the Queen’s enemies, 
fire, and a ll and every other dangers and 
accidents to machinery and boilers of whatever 
nature and kind soever, and also accidents to pits 
or machinery, strikes of workmen at the ports of 
loading and discharging, rio t, commotion by 
pitmen, storms, floods, &c., excepted.

This charter-party was to remain in force for 
as many consecutive voyages as the steamer could 
make from the commencement of the work u n til 
the end of Feb. 1892.

The steamer had made six voyages from the 
Tyne to London, to the Regent’s Canal. The 
charterers had told the master to proceed to the 
Regent’s Canal u n til further orders.

The steamer le ft the Tyne upon the seventh 
voyage on the 10th Feb. at 1 a.m., and she passed 
Gravesend at 9.30 a.m. on the 11th Feb., and pro
ceeded to the Regent’s Canal.

A t noon of the 10th Feb. a strike of coal porters 
commenced  ̂at the Regent’s Canal. The charterers 
knew of this strike in the afternoon of that day. 
The master did not know of the strike when he 
proceeded to the Regent’s Canal. The charterers 
could have ordered the steamer, at Gravesend, to 
proceed to one of the other places named in the 
charter-party.

 ̂In  consequence of the strike at the Regent’s 
Canal the charterers could not take delivery, and 
the steamer was delayed there for some days. 
»Subsequently, by arrangement, she proceeded to 
Beckton, and was there discharged by the 19th 
Feb. The eighty-four hours allowed by the 
charter-party were exceeded by 141 i  hours.

The pla intiffs claimed demurrage, or, in  the 
alternative, damages for not ordering the steamer 
to a, berth where she could be discharged in  a 
reasonable time, and not using reasonable diligence 
to procure her discharge.

The action was tried before Pollock, B., and a 
ju ry  in London. In  answer to questions put to 
them, the ju ry  found (1) that the defendants acted 
reasonably in ordering the ship to the Regent’s
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Canal, but not in  allowing her to go there, (2) that 
the defendants could not have obtamed the dig 
charge of the steamer at the Regent s Canal by 
any reasonable efforts; (8) that the defendants 
could have obtained her discharge at any of the 
other places named m the chaitei-p y _J 
had stopped her at Gravesend, but not it  she 
were allowed to proceed to the Regents Canal. 
The ju ry  gave the p la intiffs one farth ing damages. 
Subsequently Pollock, B „ entered judgment for 
the defendants.

Ann 10.—P o l l o c k , B. :-T h is  action was
tried before me at the G uildhall m the month of 
June last I t  was an action brought fo r 
demurrage of a ship called the Ashdene.which.was 
chartered on a coal charter from  the Tyne to tlie . 
Thames and the claim was practically m respect 
of a period during which the vessel, the Ashdene, 
was ly ing  at the Regent’s Canal, to which she had 
been consigned, waiting to unload but miable to 
do so in  consequence of a strike. Now the 
defendants in  their statement of defence set out 
the terms of the ir charter and, so far a^ h e y  aie 
material to the point I  have now to decide, those 
terms are these: I t  was by the chartei-paity 
provided that the Ashdene after being loaded 
should proceed to London either to the Poo , 
Regent’s Canal, V ictoria  Dock, the 
Beckton, or other safe berth as ordered. Then 
the defendants go on to allege that the vessel was 
ordered to the Regent’s Canal, and that she was 
prevented from  unloading there by «»son of a 
strike, which would be covered undoubtedly by 
the strike clause. In  the course of the tr ia l a good 
deal of evidence was given to show that tins 
question of the strike m ight have been got over if  
the defendants had used due diligence to get 
labourers from elsewhere to unload the ship. 
That matter, however, became immaterial because 
the ju ry  found that the defendants^ could not by 
any diligence on the ir part have improved the 
X t k J  by taking the ^ ip  either to another 
place or by using any reasonable efforts to obtain 
labourers to discharge her from  the Regent s 
Canal. Therefore, the point became lim ited at last 
to the question whether the defend^ts were w ifh in  
their rights in  ordering the vessel to the Regent s 
Canal, and then, she having come there, whethei 
■they were not protected by the strike clause. So 
f ar as I  am aware there is no case which has 
hitherto exactly decided the very point m question 
in th is case, although I  certainly th ink i t  has been 
decided in  principle.

Now the facts w ith regard the
the case were these : The Ashdene le ft the 
Tyne under this charter at one o clock on the 
morning of the 10th Feb.; the strike of the
coal porters at the Regent’s Canal ̂ A e W n d R  
mid-day about 12 o’clock on the 10th Feb., and it  
lasted un til the 17th Feb.; the firs t that was 
heard of the strike by the defendants was when 
the vessel was on her voyage from the Tyne to the 
Thames, about four o’clock on the afte™T01) 
the 10th Feb. The Ashdene came in  and was 
ready to discharge by 2.30 p.m. on the U thiFeb 
There she was waiting at the Regent s Canal 
ready to discharge, and unable to discharge 
because of the strike. Upon the 16th Feb. a great 
many efforts were made to get over the difficulty, 
and at 5.15 p.m. a telegram was received by the 
captain of the Ashdene to proceed to Beckton,

which was another of the places of discharge 
mentioned in  the charter-party. He went theie 
as speedily as he could, and when he got there the 
discharge was completed by 7.30 p.m. °n the 10th 
Feb. Now there was some doubt m my mincl, 
and i t  was suggested to me very properly by the 
learned counsel tha t there m ight be a T ^stio
upon the construction of the charter-pai ty,
the defendants had acted reasonably in  ordering 
the ship to the Regent’s Canal, the fact being that 
before she got to the Regents Canal a stnke 
existed there. Accordingly to save expense, !  
le ft i t  to the ju ry  in  this form : (1st) Did
the defendants act reasonably m or deling
the ship to the Regent’s Canal f The 
ju ry  answered yes, referring to the order tha t was 
sent from London to the Tyne before the ship 
sailed. B ut then it  was further suggested 
whether, although tha t m ight have been reason
able, the defendants’ representatives m London 
when they heard of the strike ought not to. have 
intercepted the vessel at some part of the Thames 
and ordered her to some other place named in  the 
charter-party where there was no strike. 1 
therefore asked the ju ry  whether, iJ ^ ^ P  ^A thc* 
able as they had found to ord^  «bip to the 
Regent’s Canal, i t  was reasonable to allow hei- to 
continue her course, and go there after they knew 
this and the ju ry  found that was not reasonable, 
and’they also found that i f  the vessel had been 
stoppedAt Gravesend and ordered to some othei 
place of discharge she could have been dischaiged 
w ithin the period allowed by the charter-party, but 
if  she was not stopped at Gravesend and she was
once allowed to go to the Re3ent s £
could not have been so discharged w ithin the 
time. Therefore, that raised the question veiy 
clearly and neatly whether i t  was w ithin the ng h 
of the defendants, upon the time construe¡tioin of 
this charter-party, to order the 
Regent’s Canal, orto leave thatordei undistmrbed, 
although before she got there the stnke had 
commenced. Now i t  is to be observed & a t there 
were five different places to which the defendants 
m ight have ordered th is vessel. In  P01“ \ ° f  
they ordered her to the Regent s Canal because 
they were not principals m the m attei, but were 
acting in  the carrying out of a sale of c°a l ^  one 
of the London gas companies, and that gais com- 
pany required the coal near to the Rege ‘
Therefore i t  was a matter of great importancethatsheshould go there and whenit was suggested
that the vessel m ight have gone to the De ncks 
or the Pool, or that she m ight have gone m the 
firs t instance to Beckton, or theotherplacesthe 
answer of the defendants was that these clauses 
were introduced fo r their benefit, and that they 
had a rig h t to order her to any one of the five 
places of discharge mentioned in the charter- 
party, and if  they chose the Regent s Canal, the 
fact that the strike broke out there was then w ithin 
the protection of the strike clause. I t  was not a 
question whether it  was reasonable or unreason 
able, and i t  is also to be observed, in  this particulai 
case, that the strike was very sudden and 
unexpected, and again, none could te ll at what 
period the strike would be over. I t  m ight hav 
happened, if  they had shifted the vessel s wurse 
and sent her to some other place, that the strike 
would have come to an end at the Regent s Canal 
and commenced at that other place. B ut that 
becomes immaterial inasmuch as the question to
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my mind turns on the real rights of the parties 
under the charter-party, and not on the question 
whether it  was reasonable or unreasonable to send 
the vessel to the Regent’s Canal. I  have said why 
she went there, but i t  is rig h t that I  should observe 
¿ ¿ u n »  co“ ’ Ŵ ereby she m ight be ordered 
to the Regent s Canal i f  the defendants so desired 
of course had nothing to do w ith, and could not 
be affected by any contract which the defendants 
had made w ith th ird  parties. Of course, one nees 
why she was wanted, having a cargo of coal on 
board, to be near the gas company’s works, but
Î>taL - « U’ld -T +  b ew et Up as aSainat tllepla intiffs rights. We must go back, and 
consider what was the contract between the 
parties The conclusion to which I  have come is 
that the option created by the charter-party is 
created for the benefit of the defendants, that the 
defendants have the rig h t to act on it, and that, 
although it  may turn out that when the vessel 
arrives there is a strike, i t  cannot be said to the 
defendants that, because there is a strike there 
they ought not to have allowed the vessel to go 
there because i t  was not reasonable to do so. I t  
is not a question between the p la intiffs and the 
defendants as to what is reasonable or unreason
able, i t  is the contract between the parties. Now 
i t  is somewhat singular that a case which was 
cited by the p la in tiffs ’ counsel fo r the purpose of 
calling my attention to the dictum of Lord 
Justice Bowen is the very case that most strongly 
shows that the view that I  have taken of this 
charter-party is the correct view. The case is 
that of the Tharsis Sulphur cwid Copper Company 
v. Morrel Brothers (65 L. T. Rep. N. S. 659- 
7 Asp. Mar. Law Cas. 106 ; (1891) 2 Q. B. 647)! 
in  which Bowen, L .J. says this : “  Then we 
are told that an option is given to the charterer 
and that i t  was not properly exercised unless 
a berth was chosen that was empty,”  the ques
tion there being not one of strike, but whether 
there was room or not in the berth that was 
chosen, and then Bowen, L .J. goes on : “  hut 
I  th ink there was confusion in  this argument 
also. The option is given fo r the benefit of the 
person who has to exercise it, he is hound to 
exercise i t  in  a reasonable time, but he is not 
bound in exercising i t  to consider the benefit or 
otherwise of the other party. The option is to 
choose a port or berth or dock that is one that is 
reasonably f it  fo r the purpose of delivery.”  That 
is to say, shb is to go to a place where she w ill 
be safe and so forth. Then comes the observation 
which was cited by the learned counsel fo r the 
plaintiffs, and it  is this : “  I t  w ill not do, for 
instance, to choose a dock the entrance to which 
is blocked, that would be practically no exercise 
at a ll of the option, and I  th ink that is what 
Blackburn, J., meant in  Dahl v. Nelson (44 L . T. 
Rep. N. S. 381 ; 4 Asp. Mar. Law Cas. 392 ; 
6 App. Cas. 38), and follows from the cases 
he there cited of Ogden v. Graham (5 L. T. 
Rep. N. S. 396; 1 B. & S. 773) and Samuel v. 
Royal Exchange Assurance Company (8 B. & C. 
119).”  Now, at firs t sight, that may seem to help 
the pla intiffs, but when you come to look at 
what Bowen, L.J. says here, i t  clearly shows 
that the option is a rig h t given by the charter 
to the defendants, the cargo owner, and when 
Bowen, L .J ., used these words, “ i t  w ill not do, for 
nstance, to choose a dock the entrance to which 
s blocked,”  he meant to say that, i f  i t  became

a physical im possibility fo r the vessel to go there, 
fo r instance, if  i t  had been a port in the Mediter
ranean, and there had been an earthquake so that 
the mouth of the port was destroyed, so as to 
create a sort of ademption of that port from  the 
ports named in  the charter-party, that reasoning 
would apply, and i t  is obvious that that is what 
Bowen, L.J. meant, when we look at the cases he 
referred to, and what is contained in  the observa
tions of Lord Blackburn in Dahlv Nelson (ubi sup.). 
lhose are cases in which the port was fo r a ll 
purposes, so to speak, an impossible port. In  the 
present case, so fa r from this being an impossible 
port, i t  was the port not only contemplated in the 
firs t instance by the parties, but i t  was a safe 
port, and there was nothing to prevent the vessel 
going there and discharging as quickly and as 
safely as possible except the strike, and that 
strike was provided fo r by the language used in 
the charter-party itself, and was provided fo r for 
the benefit of the defendants. Therefore, the 
conclusion I  come to in  this case is, that the 
defendants were w ithin their rights in  sending the 
vessel to  that port, and although th is question 
was le ft to the ju ry  there ought to be judgment 
to r the defendants. This avoids any further 
question w ith regard to costs, because i t  is clear 
under those circumstances which I  have mentioned 
there must be j  udgment entered fo r the defendants 
w ith costs.

The p la in tiffs appealed.
Bucknill, Q.G. and E. Scrutto-n fo r the 

appellants.-The defendants had, under the 
charter-party, an option to order the ship to any 
one ol the places named in the charter-party: 
Ihey were bound to exercise that option reason
ably, and they exercised i t  unreasonably by 
ordering the ship to the Regent’s Canal when 
they knew that there was a strike there which 
would prevent the ship being unloaded. They 
m ight have given orders at Gravesend fo r the ship 
to proceed to one of the other places. There must 
be an implied term in the charter-party that the 
charterers are to order the ship to a place where 
she can be discharged, so fa r as they are reason
ably able to do so. The charterers were bound to 
exercise the ir option reasonably, and to select a 
berth which is reasonably f it  fo r the purpose of 
delivery. This berth was practically blocked by 
the s trike :

T h a rs is  S u lp h u r  a n d  C opper C om pany v. M o re l 
B ro the rs  a n d  Co., 65 L. T. Rep. N. S. 65!) ■
7 Asp. Mar. Law Cas. 106; (1891) 2 Q.B 647 ; ’

Ogden v. G ra h a m , 5 L. T. Rep. N.S. 396; 1 B. &
S. 773.

The charterers were bound to order the ship to 
a safe berth ; that is, to a berth where she could 
discharge safely. Here she could not discharge 
at all.  ̂ The strike made this berth an “  unsafe 
berth ”  in a commercial sense. I f  one port named 
in  a charter-party becomes impossible, the 
charterers may be bound to name another. The 
Regent’s Canal did become an impossible port in 
a commercial sense:

The T e u to n ia , 26 L. T. Rep. N. S. 48; 1 Asp. Mar 
Law Cas. 214; L. Rep. 4 P. C. 171. F

Bigham, Q.C. and Leek, fo r the respondents, 
were not heard.

Lord E s h e b , M.R.—I t  seems to me that this 
case is as clear as any case can be. The question 
is, whether the p la intiffs detained the ship more
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than they were entitled to do The' 
undertook, by the charter-party, that the ship 
should proceed to “  London, either to the Fool, 
Regent’s Canal, V ictoria  Docks Demcks or 
Beckton, or other safe place as ordeveA There 
is no lim ita tion  imposed upon the charterers 
righ t to order the ship to proceed to any of those 
places. A ll of those places are assumed to be 
“ safe ports.”  There is nothing there £rom wbicl 
i t  is possible to imply any lim ita tion wbatecei 
upon the charterers’ rig h t to order the ship 
proceed to the Regent’s Canal, unless perhaps 
something happens which makes the Rege 
Canal a port to which no ship can proceed, such 
as the destruction of the entrance by an earth
quake as suggested by Pollock, B There is 
nothing of that kind in this case The ship was 
ordered to proceed to the Regent s Canal, and no 
objection can be made to tha t order at the time 
when i t  was given. I t  is urged, however, that 
something happened afterwards at the Regent s 
Canal before the ship reached theie. That was 
something which created a difficulty in  taking 
delivery by the charterer. The mere feet that 
a strike had taken place would not be sufficient to 
ius tify  the charterer in  detaining the ship, it  by 
any reasonable exertion he could have taken 
delivery, fo r in  tha t case the strike would not have 
prevented him taking delivery. The jury, how
ever have answered that question m favour of the 
charterer, the defendant. The shipowner says 
that the ship was delayed in  the Regent s Canal, 
and that he is entitled to be paid demunage. 
The answer to that claim is, that the ship was 
delayed by reason of a strike, and that the delay 
was therefore excused by the cfeuse m the charter- 
party. This application entirely fails, and must 
be dismissed.

L opes , L .J .— I  am o f the same opinion, and 
th in k  th a t th is  is an extrem ely clear case.

K a y , L .J . - I  en tire ly  a g r e e ^

Solicitors fo r the appellant, Botterell and 

^S o lic ito rs fo r the respondent, Lawless and Co.

Nov. 14 and 15, 1893.
(Before Lord E s h e r , M.R., L opes and 

K a y , L.JJ.)
T h e  B e d o u in , (a)

a p p e a l  f r o m  t h e  p r o b a t e , d i v o r c e , a n d  
a d m i r a l t y  d i v i s i o n .

M a r in e  in s u ra n c e — L o s s  o f  f r e i g h t—Causa pragma 
_ T im e  c h a r te r — C o n c e a lm e n t o f  m a te r ia l  fa c t .

A charter-party entered into between the planntiffs 
and a French company fo r lure of their vessel 
'contained a clause to the effect that “  m the event 
of loss of time by ■ - - breakdown of engines
ns- machinery ■ ■ ■ an& the Pr09ress, °J
the steamer is thereby delayed fo r  
twenty-four running Korns, payment of hire to 
cease until such time as she is again m an efficient 
state to resume her voyage.”

An insurance slip, initialled by the defendant, was 
taken out by the plaintiffs f o r  three months, 
“  freiqht chartered and (or) as i f  chartered, on 
board or not on board, . ■ ■ one - third

' ------(«) ReportecUiy Basil Chump. Esq . Rarrister-at-Law.

diminishing each m o n t h a n d  a policy executed 
in  accordance with the slip contained the usual 
clause as to “ perils of the seas,’ &c.

In  the course of her voyage the vessel was delayed 
for twenty-eight days, owing to the parting of 
her thrust-shaft. The plaintiffs brought an 
action on the policy fo r the loss of hire, and 
Barnes, J., found as a fact that the breakage was 
ekie to a peril of the sea. -

Held (affirming the decision of Barnes, J  and 
affirming the decision in  The A lps(68 L . l .  Bep- 
N. S. 624; 7 Asp. Mar. Law Cas. 337 ; (1893)
1 P. 109), that the clause in  the charter-party was 
nut into operation through the immediate action 
of the perils insured against, and that therefore 
the defendant was liable.

Also that, although the defendant was not informed 
when he initialled the slip that he was insuring 
freight under a charter containing the twenty- 
four hours clause, there was no concealment, 
of a material fact, as a time charter almost 
invariably contains the twenty-four hours clause, 
and th is ' fact together with the words on the 
sl iv >■ And (or) as i f  chartered, on board or not 
n J  board ■ ■ ■ one-third diminishing each
month,”  clearly showed the defendant the kind 
of risk he was asked to insure. ,

Per Barnes, J. : The loss was one which fe ll on the 
policy, although the plaintiffs ultimately earned 
the whole freight.

T h is  was an appeal by the defendant from  a 
decision of Barnes, J., in  an action on a policy 
of insurance in the steamship Bedouin The 
Bedouin Steam Navigation Company Lim ited 
were the pla intiffs, and the defendant was Mr. 
Robert Bradford, an under-writer at Lloyd s 

According to the agreed statement of facts, on 
the 26th July 1889, the steamship Bedouin 
belonging to the plaintiffs, was chartered by the 
Compagnie M aritime du Pacihque, fo r one voyage 
to South America and back, to a port m Lnrop 
not north of Hamburg. The fre ight fo r the 
steamer was at and after the rate 9551. 10s. per 
calendar month, and at and after the same rate 
fo r any part of a month, to be paid m onthly n 
advance. The charter contained the clause that 
“ in  the event of loss of time by deficiency of 
men, want of stores, breakdown of engines or 
machinery, or other causesi appertaining to the 
owners, and the progress of the steamer is thereby 
delayed for more than twenty-four running hours 
payment of hire to cease u n til such time as sh -is 
again in  an efficient state to resume her voyage.

On the 9th Aug. 1889 the p la intiffs took out an 
insurance slip in  the following terms : Bedouin 
steamship, three months, sailing probabiy the 
11th inst. Freight chartered and (or) as if
chartered, on board or not on board, fu ll interest
admitted, one-third dim inishing each month, 
premium 15s.”  A  policy dated the 15th Aug. 1889, 
was executed in accordance w ith the slip in  which 
the insurance was described as fo r and during 
the space of three calendar months, commencing 
on the 11th of Aug. 1889, and ending on the 10th 
Nov 1889, both days inclusive, w ith  the common 
clause afterwards; and then the risk was described 
as being on “  fre ight chartered or as if  chartered 
on board or not on board, premium 15s. per cent 
and in  the margin there was the clause, one-third 
ffiminishfngeagch month.”  The defendant, upon 
the record, was an underwriter fo r 40?., form ing
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part of the 1500?. altogether effected under the 
policy.

The defendant alleged that he was not informed 
at the time of in itia llin g  the slip, and was un
aware that he was requested to insure hire payable 
under a time charter. He further alleged and 
the p la intiffs did not admit, that the fact of the 
proposed subject-matter of insurance being of 
this nature, would m aterially influence an under- 
w riter in accepting the risk, and in  fixing the rate 
of premium for insuring the same. Also, that the 
01 dm, iy  rate of premium fo r a higher risk was 
largely m excess of tha t charged fo r a fre ight

On the 11th Aug. the Bedouin sailed from 
.Liverpool for ports on the west coast of South
America, w ith a general cargo under the charter- 
party of the 26th July. On the 5th Sept., in  the 
course of her voyage, the thrust-shaft was found
to be badly gone at the after side of the firs t 
collar, and shortly afterwards it  parted, and the 
vessel was towed into St. Yincent, where she 
remained u n til the 3rd Oct., when a new shaft 
was sent out and fitted, and she proceeded on her 
voyage and duly delivered her cargo.

The owners had under the cesser clause of hire 
a deduction or loss, by nonpayment from the 
charterers of the hire during the time that the 
vessel was not in  an efficient state to resume her 
voyage, and the p la intiffs claimed from the defen
dant, in  respect of this loss, the sum of 12?. 8s. Id., 
being the amount applicable to his subscription 
on the policy.

The action was tried before Barnes, J., on the 
20th and 21st June 1893, on an agreed statement 
of facts, but, by consent, evidence was called on 
behalf of the defendant w ith regard to the points 
raised by him in  the statement of facts (set out 
above).

Joseph Walton, Q.C. for the plaintiffs, having 
cited The Alps (68 L. T. Bep. N. S. 624; 7 Asp! 
Mar. Law Cas. 337 ; (1893) 1 P. 109) in  reference 
to the lia b ility  of the defendant fo r loss of hire, 
was stopped by the Court.

Cohen, Q.C. and Hurst fo r the defendant._
There is no evidence to show that the loss was 
due to sea perils :

Tham es a n d  M ersey M a r in e  In s u ra n c e  C om pany v 
H a m ilto n , 57 L. T. Rep. N. S. 695; 6 Asp. Mar 
Law Cas. 200; 12 App. Cas. 484.

No lia b ility  would be incurred un til the voyage 
was over, as the charterers’ money was eventually 
earned, and so there was really no portion of the 
chartered fre ight lo s t: (dictum of Maule, J., in  
Stewart v. Steele, 5 Scott N. R. 943.) The defen
dant was entitled to have a ll the material facts 
before him. I t  did not appear on the slip that 
the risk to be insured was a time charter contain
ing the twenty-four hours clause. This was a 
material fact which ought to have been brought 
to the defendant’s knowledge, even although he 
m ight have inferred it  after due consideration:

The A lp s  (u b i s u p .);
Bates v . H e w it t , 15 L. T. Rep. N. S. 366 ; 2 Mar 

Law Cas. 0. S. 432; 2 Q. £. 595 ;
Tate v. H y s lo p , 53 L. T. Rep. N. S. 581; 5 Asp. Mar. 

Law Cas. 487 ; 15 Q, B. Div. 368 ;
P o tte r v. R a n k in , L. Rep. 6 H. of L. 83 ;
H a rro w e r v. H u tc h in s o n , 22 L. T. Rep. N. S. 684- 

3 Mar. Law Cas. O. S. 434; L. Rep. 5 Q. B. 581. ’
_ Joseph Walton, Q.C. in  reply.—There were no 

signB of a flaw in  the shaft. The evidence showed

there was an undue strain in  a short space of 
time. That, i t  is submitted, is a loss by the perils 
of the seas. As to the second point, th is was an 
insurance fo r a specific time, and the loss of 
fre ight occurred during that time. As regards 
the alleged concealment, the evidence shows that 
before The Alps (ubi sup.) underwriters considered 
that this kind of risk was not covered. Long 
before the decision in that case an underwriter 
could protect himself against th is particular kind 
of loss by the warranty clause: (M cArthur’s 
Contract of Marine Insurance, 2nd e d it, p. 328.) 
I t  is submitted that no concealment of a material 
fact is here proved.

Barnes, J., having stated the facts, continued : 
—The case of The Alps (ubi sup.) fu lly  deals w ith 
the principle which I  adhere to in  this case, 
viz., that i f  the clause in the charter-party is put 
into operation through the immediate action of 
the perils insured against, then, apart from other 
points raised, the underwriters must be liable. In  
the present case three points are taken on the 
part of the underwriters by which they d istin
guished this case from  the case of The Alps. 
The firs t point is that the loss was not a loss 
caused by the perils of the sea. This turns upon 
a question of fact. The point, when i t  is accurately 
stated, really comes to this—that the damage to 
the propeller shaft in  this case was not caused by 
sea perils. I t  is practically admitted that, i f  the 
damage to the propeller shaft was caused by sea 
perils, the result follows that there must be the 
delay and the consequent loss of freight, jus t as 
there was in  the case of The Alps (ubi sup.), when 
fire caused the delav. B ut i t  is said there is no 
trace here of violent storms or hurricanes, and 
that unless that is so, the propeller cannot be 
inferred to have been broken by anything which 
amounted to a sea peril. W ith  regard to that 
point, i t  appears to me that I  must take the facts 
as stated by the parties, coupled with those docu
ments which I  have liberty to refer to, viz., the 
log-book and surveys. I  have looked at those, and 
having regard to the admission made in this case 
that the shaft was a fit one, tha t the ship was 
seaworthy, and to the fact that there was weather 
which appears to have a record of high seas, and 
so forth, the inference which I  draw is that the 
shaft was broken by an undue strain put upon it  
by the weather: that is to say, that the breakage 
was an extraordinary occurrence. W ithout re
ferring to a ll the definitions that have been given 
of “ perils of the sea,”  I  may refer to Lord Bram- 
well’s in  the Thames and Mersey Marine Insurance 
Company v. Hamilton (ubi sup.), where he says, 
“  Every accidental circumstance not the result of 
ordinary wear and tear, delay, or of the act of the 
assured, happening in  the course of the navigation 
of the ship, and incidental to the navigation, and 
causing loss to the subject-matter of insurance,”  
would be a peril of the sea, and he adopts the 
definition of Lopes, L.J., in Pandorf v. Hamilton 
(55 L . T. Rep. N. S. 499: 6 Asp. Mar. Law Cas. 
44; 17 Q. B. D iv. 670), where he says, “ In  a sea
worthy ship damage to goods caused by the action 
of the sea during transit, not attributable to the 
fa u lt of anybody, is a damage from a peril of the 
sea.”  The inference of fact, therefore, which I  
draw is, tha t this was a breakage due to a peril of 
the sea, and therefore the clause in  question was 
put into operation through the immediate perils 
insured against. The second question is that,
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although the hire was suspended by a breakdown 
of the machinery through a sea peril, yet tbeie w 
no loss at all fa lling  on the policy, because a ll 
that happened was to postpone the eal“ n? th 
charterer’s money to a later date, and tha t the 
shipowner ultim ately got, under the «harter 
fre ight fo r the whole period except during the 
delay, just as if  there had been no deiay. I  
that point is one which is extremely difficult 
follow. As a matter of fact, the shipowner does 
not get his money at the time he ought to get i t  
and his ship takes longer to earn the amount of 
fre ight which she has to earn for him, therefore 1 e 
does not get the freight during a particular 
period. I t  appears to me the loss occurs then and 
there, and is one which fa lls on the policy, wine 
is an insurance against the fre ight during _ 
time the policy runs. I t  is an ingenious point, 
started probably by the counsel who argued it. 
but I  cannot help th inking that the real point 
intended to be raised was the im portant point of 
so-called concealment. That is a matter of som 
difficulty. According.to the statement of facts, l  
th ink it  must be taken to amount to a plea in  the 
old form , that the defendants were induced to 
subscribe to the policy by concealment ot a 
material fact by the p la in tiffs or the ir agents 
The material fact stated is that they were not told 
that they were being asked to insure a time 
charter, although the argument here has been 
that they were not to ld  that they were to insure a 
time charter which had a clause m it  which we 
have here called “  the twenty-four hours clause. 
The question, then, is whether or not, under the 
circumstances, there has been a concealment ot a 
material fact ? Some evidence has been called on 
behalf of the defendants, and none has been 
called fo r the p la in tiff s—they have relied on the 
legal position of the matter. I  th ink, after healing 
the evidence on the part of the defendants, and 
after looking at the documents, especially re
ferring to the clause “  one-third dim inishing each 
month,”  which is in connection w ith a risk de
scribed as “  fre ight chartered or as if  chartered, 
there can be no doubt that the underwriters were 
well aware that at the time when this policy was 
being put forward they were liable to insure a time 
charter risk, and I  find that the underwriters who 
gave evidence have said they did not care whether 
i t  was a time charter or a voyage-charter; but 
they say we did not know, and you did not te ll us, 
that in  insuring a time charter we were taking 
upon ourselves the responsibility of a clause in  
that tim e charter which was put upon us, a loss 01  
hire when that clause came into operation. 11 
the ’clause had been one tha t was not a known 
clause, or had been an unusual clause, i t  seems to 
m f  that there would have been a good deal of 
substance in  that contention, but i t  L is  been 
Tvroved bv the witnesses, and has been practically 
admitted throughout the argument, that this is a 
universal clause in  a time charter, and i t  seems to 
me that when an underwriter takes upon himselt 
the insurance of a tim e charter w ith that clause 
in  i t  he takes upon himself the risk of uisurmg 
whatever responsibility is cast upon him by the 
insurance included in  that charter, in  accordance 
w ith what is said in  the judgment m Inman 
Steamship Company v. Bischoff (47 h  1- ±tep. 
I f  S 581; 5 Asp. Mar. Law Cas. 6; 7 App. Cas. 
670).'and I  th ink Mr. W alton’s argument is sound 
here when he says tha t what the undei wntei s

V ol. T IL , N. S.

complain was concealed is not a fact, but a view 
of the law, and that can hardly be stated as a 
matter of concealment. To put the case in  a 
short form, i t  appears to me that where the 
underwriter insures and has notice that fie is 
insuring chartered frieght which w ill cover time 
charter freight by such a slip and policy as this, 
and knows tha t a time charter has a universal or 
common clause in  i t  which w ill impose a lia b ility  
upon him, he takes his chance of what that lia b ility  
is I  th ink  that this case is not analogous to 
Taie v. Hyslop (ubi sup.), where, upon the peculiar 
facts of the case, having regard to the practice ot 
the underwriters and the reasoning of the .judges, 
there was no doubt a concealment of what the 
ju ry  found to be a material fact, and I  do not 
th ink that any evidence has been given in  this 
case to show that the p la in tiffs had any know
ledge that a different rate had been asked if  they 
had called attention specifically to this clause in  
th is particular case. Bor these reasons I  th ink 
the p la in tiffs ’ claim should stand,, and I  must 
therefore give judgment fo r them w ith costs.

The defendant appealed.
Cohen, Q.C. and Hurst fo r the appellant.
Joseph Walton, Q.C. fo r the respondents.
Lord E s h e r ,- M .R .—This is an action on a 

policy of insurance on freight. W hat is the 
fre ight in  this case which is said to be the subject- 
matter of this insurance P I t  is not denied that 
i t  was chartered freight, and what was the 
charter P I t  was a charter of the ship on a 
voyage from Liverpool to the West Coast of 
South America, and back to Europe. That is a 
long voyage, but the fre ight was payable a month 
in  advance; that is, the fre ight by this charter- 
party was payable before i t  would otherwise be 
payable. I f  goods are shipped on board a vessel 
w ithout any such terms no fre ight whatever is 
due u n til the arrival of the ship at the port of 
discharge, and t i l l  the goods are delivered. 
Therefore fre ight in  advance can only be by 
means of contract, which is by the charter-party. 
I t  is advance freight, and i t  is payable monthly. 
I f  that remains so, and the ship comes into a port 
of distress by reason of the perils of the sea, the 
shipowner is not liable fo r in ju ry  done to the 
charterer by perils of the sea, and therefore the 
charterer would be bound, if  the ship was kept 
fo r a month in  the port of distress, to pay fo r tha t 
month. B u t the charterer who takes out a ship 
on those terms wishes to throw off that liab ility , 
which is to pay a very large sum indeed to r the 
ship at a time when, by perils of the sea, he can
not have the use of the ship, and the ship is m 
the hands of the shipowner, fo r the shipowner is 
bound to repair the ship. Therefore he desires to 
get rid  of that, and he does so by what is called 
tlie  twenty-four hours clause. I f  i t  were not to i 
that clause the charterer would have to be paying 
fre ight fo r a time when he could not get any 
benefit from  the use of the ship, that benefit being 
taken from  him by a peril of the sea. To my 
mind i f  i t  were so, he could insure that fre ig h t; 
tha t is, insure against the loss of fre ight which lie 
is bound to pay for. B ut he has shifted it  on to 
the shipowner, who by the clause in  the charter- 
party would lose that fre ight to which, but for 
the peril of the sea, i f  i t  can be held to be the 
proximate cause of the loss, he would have been 
entitled. The case of The Alps (ubi sup.) really

3 E



394 MARITIME LAW  CASES.

Ct . of A p p .] fpHB B e d o u in . [C t . of A p p .

decided that such a loss of fre ight by the ship
owner in  consequence of such a twenty-four hours 
clause in  the charter-party could be recovered 
from the underwriters where it  was brought about 
by the direct peril of the sea; that is, where it  is 
sufficiently proximate. To my mind that case is 
right. I f  i t  is not a proximate cause neither party 
could insure it, and there would be this state of 
things that either the charterer must lose a lar<*e 
sum of money or the shipowner must lose it  
really m consequence of a peril of the sea I t  
seems to me in the case of The Alps tha t-tha t 
was sufficiently proximate, and therefore the loss 
ot the shipowner by reason of the twenty-four 
hours clause being brought into play by the peril 
o l the sea as the proximate cause is an insurable 
interest That being so, in  what terms must a 
policy ot insurance cover such a loss ? I t  may 
cover i t  by saying that i t  is an insurance on freight. 
A  m  1S the second point decided in  the case 
ot lhe Alps. I t  is a loss of fre ight caused imme
diately by the peri,! of the sea, and therefore 
insurance of freight is sufficient to cover it. The 
case of The Alps was really decided upon the 
dicta of Lord Selborne and Lord Watson, in the 
House of Lords, which described the very case 
which occurred, afterwards in  the case of the 
-Alp8, and said in  such a case it  was an insurable 
interest, and so coverable by a policy of insurance. 
I f  that be so, you have here a charter-party; you 
have the twenty-four hours clause in  i t ; you have 
the loss brought about by the peril of the sea 
acting immediately upon that clause. Here was 
an insurable interest, an insurable loss, and the 
words of the policy are large enough to cover it. 
That drives Mr. Cohen down to say that there is 
no defence on the part of these underwriters 
unless there was the concealment of a material 
fact. The assured is not bound to te ll the under
w riter what the law is. He is bound to te ll Aim, 
not every fact, but the material facts; and his 
other obligation is this, that i f  he is asked a 
question—whether a material fact or not—by the 
underwriters, he must answer i t  tru ly. I f  he 
answers it  falsely, though it  may not be a material 
fact, i t  w ill vitiate the policy. The Underwriter 
has his rig h t to have his questions tru ly  answered • 
but that does not arise in this case. The only 
question is, whether those who effected this insur
ance concealed a material fact from  the under
writers at the time the policy was effected. I t  is 
clear that the duty of those who effected the 
insurance for the assured was to lay this slip 
before the underwriters. They said nothing. 
That induces the question, does the slip conceal a 
material fact ? In  other words, is there a material 
fact which ought to have been in  this slip and 
which is not P

Now, what is a material fact here ? I t  is 
a material fact for the underwriter to know 
whether he is insuring against a loss by the 
twenty-four hours clause, but i t  does not follow 
from that that i t  is a fact which the assured is 
bound to te ll him. B ut le t us see what this slip 
does te ll him. Does it  or does i t  not te ll him firs t 
of a ll that he is asked to effect a policy on 
chartered freight P He is asked to insure for 
three months after, sailing “ freight chartered, 
and (or) as if  chartered, on board or not on boaril.”  
I t  cannot mean fre ight on board or not on board, 
because fre ight is never on board. Freight is the 
charge made by the shipowner for the carriage of

goods on board his ship, and therefore these words 
“  on board or not on board ”  are a short way of 
saying you are asked to insure chartered freight, 
or as if  chartered, on goods on board or not on 
board. B ut i f  there were any difficulty at a ll in  
construing the words “  and (or) as if  chartered,”  
i t  seems to me that these words ”  on board or not 
on board ”  do conclusively show i t  must be 
chartered freight, because if  there is no charter 
or no contract equivalent to a charter there cannot 
be fre ight payable on goods not on board. I f  
there is no contract making the fre ight payable 
w ith goods not on board, there is no fre ight due 
unless goods are on board and are earned to their 
destination. I t  follows, therefore, that these words 
informed him that he was asked to insure chartered 
fre ight P W hat chartered fre ight P You have it  
now on goods whether on board or not, “  one-third 
dim inishing each month.”  That is, in other words, 
to te ll him it  is chartered fre ight payable for each 
month, dim inishing in amount one-third each 
month. Therefore it  tells him it  is fre ight payable 
per month. Is that a time charter on fre ight P 
Is i t  a charter on fre ight payable according to 
time, and not according to voyage or delivery p 
To my mind, i t  is quite clear that i t  is. I t  follows, 
then, from  the firs t part of the slip, that i t  is 
chartered fre ig h t; from  the second part, that i t  is 
fre ight payable per month, whether the goods are 
on board or not, and that it  is fre ight payable 
according to the month, one-third diminishing 
each month. Therefore i t  to ld  him i t  was a time 
policy w ith regard to the freight. Then what is 
the evidence P That in these days, wherever there 
is a charter-party which is a time charter w ith 
regard to the freight, the d ifficulty has been seen 
about these perils of the sea and the ship putting 
into a port of distress; and therefore in  every 
such charter-party, or in  next to every one, there 
is the twenty-four hours clause. When those who 
effected the insurance, therefore, told him that this 
was to be a policy on chartered freight, on freight 
payable per month, they told him in effect further, 
that i t  was a policy w ith the twenty-four hours 
clause in it. Therefore, so fa r from concealing 
anything from him which they were bound'to te ll 
him, they told him in  fact, by the' slip, the exact 
state of things. In  these circumstances it  cannot 
possibly be said that there was any concealment 
of a material fact. There was no defence to the 
action; and, so far as this can be said to be a 
decision based upon The Alps (ulri sup.), I  agree 
w ith the decision in that case, and w ith a ll parts 
of it. This is a stronger ease, and goes beyond 
it. I  see no ground fo r the appeal, and therefore 
it  must be dismissed w ith costs.

L opes , L .J .-^In'man Steamship Company v. 
Bischoff (ubi sup.) and The Alps (ubi sup.) estab-. 
lished that loss of freight, such as the fre ight in  the 
present case, if  brought about by perils of the sea, 
is an insurable interest, and is covered by a policy 
of insurance on freight such as the policy in the 
present case. That being so, what is the defen
dant’s defence to this action ? H is defence is that 
a material fact known to the p la intiffs has not 
been communicated to him. The proof rests on 
him'. I t  is a question which he has to establish, 
and the point we have to consider is whether that 
is made out. The learned judge has come to the 

'conclusion that i t  was not made out, and I entirely 
agree with him. The slip conveys to the mind of 
the defendant in  the firs t place that the fre ight to
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be insured is chartered freight. But^there are 
.i-Vor material words on the slip. one-tniru 
dim inishing each month.”  That ought to convey 
to the mind of the defendant that it iis  not only 
chartered freight, but time charter f^ ig h h  No 
we come to the evidence given by the defendan 
There was none given by the p ta n tr fW h a t 
the defendant and his witnesses saidi 1» ° 
fact was, that in  a ll cases where i t  was chartered 
freight and time charter fre ight i t  was the in  
variable practice fo r cha ider-parties to contai 
this twenty-four hours clause. I f  that wa «,
fa r from there being any concealment of a matenai
fact, it  was exactly the contrary. Therefore the 
learned judge was right, and this appeal ta i .

K a y , L.J.—I  agree. Appeal dismissed.

Solicitors fo r the appellant, Pritchard and

^S o lic ito rs fo r the respondents, Field, 
and Co., fo r Bateson, Warr, and Bateson, Inver
pool.

Nov. 24 and 25, 1893.
(Before Lord E s h e r , M.R., L opes and 
V K a y , L.JJ.)

T h e  G l e n l iv e t . (a)
a p p e a l  fr o m  t h e  p r o b a t e , d iv o r c e , a n d  

a d m ir a l t y  d iv is io n .
Marine insurance-in jury by fire-Memorandum  

in  Lloyd’s policy—Meaning of word ' burnt.
A shiv is not “  burnt ”  w ithin the meaning of the 

memorandum in  a Lloyd’s policy of insurance 
“ warranted free from average under 3 per cent., 
unless the ship be stranded, sunk, or burnf 
unless the injury by fire is of so substantial a 
character that the ship, as a whole, can be said 
to be “  burnt ”  in  the popular sense of the term. 

Decision of Barnes, J. affirmed.
T h is  was an appeal by the defendants from  a 
decision of Barnes, J ., reported ante, p. MZ, 
(1893) P. 164; 68 L. T. Rep. N..S- 360.

Aspinall, Q.C. fo r the appellants.
Joseph Walton, Q.C. fo r the respondents. 
L i n d l e y , L .J.—In  this case we have an appeal 

from a decision of Baines, J., the action being 
brought by a shipowner against the insurer upon 
a Lloyd’s policy, w ith one or more verbal altera
tions The policy is on ship or goods; th<? penis 
insured against are the ordinary perils including 
fire There is the ordinary memorandum about 
com fish, and so on, and a ll other goods ; also 
ship'and fre ight are warranted free from  average 
under 3 per cent., unless general or the ship is 
stranded, That is printed; then there is jidded  
“  mink or burnt, so that i t  luns thus . 
other goods, also ship and freight, are warranted 
free from  average under 3 per cent general
or the ship is stranded, sunk, or b u rn t; and we 
have to consider whether this ship has been 
“ b u rn t”  w ithin the meaning of the expression 
there used Now, the facts so fa r as they are 
material are not in  dispute at all. There .was a 
fire on board this ship in  one of the coal bunkeis, 
and the fire was so severe that some damage was 
done to the structuie of the ship ; i t  is unneces
sary to particularise it, but a p late got cracked

(a) Reported by Basil Chumi1, Eeq-.Barrister-at-Lew.

and some angle irons got burnt. The ship was 
an iron ship ; liow much wood was on board I  do 
not know, but i t  is sufficient to say that the fare 
clearly injured the ship. Now comes the question 
whether this ship was “ b u rn t”  w ithin the mean
ing of that expression. Barnes, J. has held not, 
and, in  my opinion, that is obviously right, i  say 
“  obviously,”  because we must look at this word 
“ burnt ”  in  reference to the context, i t  is part ot 
a phrase “  unless the ship is stranded, sunk, oi 
burnt.”  W hat does that mean? I  take i t  the 
context shows that what is meant is that the ship 
as a whole must be stranded, sunk, or burnt, and l  
cannot accept Mr. Aspinall’s construction or sug
gestion that any fire on board a ship, doing a little  
structural damage to the ship itself, is a burning 
in  ordinary language. I t  appears to me i t  is not 
so In  the course of the argument cases have 
been put of a fire on board the ship put o u t; can 
you say the ship is burnt P Of course, m one 
sense i t  is burnt. Anything that bums any part 
of a ship is a burning of the ship, but I  cannot 
th ink that is the meaning of i t  here ; and it  tins 
case had been tried before a special ju ry , I  should 
have thought the duty of the judge would have 
been to give the ju ry  a direction to this effect,
“  Although there is a fire on board the ship, and 
the ship is injured, that is not necessarily enough, 
you must ask yourselves whether the ship was in  
fact burnt.”  Although i t  is extremely d ifficu lt to 
draw the line, I  am very seldom embarrassed by 
tha t difficulty, because we know, however d ifficult 
i t  is to draw the line, 99 times out of 100 you 
can see on which side the line is. I f  you ask any
body to draw the line between lig h t and shade 
when they run off and fade off from one to the 
other, they cannot do it, but w ith the eye one can 
see i t  p la inly enough, and many cases may be 
practically dealt w ith in  that way. I  do not pre
tend to draw the line, but I  can see as pla in ly as 
any juryman, and as any ordinary man would see, 
that th is ship has not been burnt. There has 
been some damage done, but she has not been 
burnt. That appears to me the true construction 
of this policy. The point is new ; I  agree i t  is 
very important, not only to persons interested 
in  policies on ships, but particularly ™ those 
interested in  policies on goods. The difficulty 
arises from  the course of business amongst busi
ness men of putting in  a few words to express 
what they mean. The instrument as_ a whole is 
not re-cast as a conveyancer s d ra ft is. That is 
not in  accordance w ith the habits of business men, 
and I  daresay Mr. W alton is quite rig h t in  saying 
they cannot do it. They put m a word. We 
have to make out what the word is. D ifficulties 
have been suggested on both sides ; I  th ink tlie ie  
are difficulties ; but, on the whole, I  th ink  the d iffi
culties are fewer on one side than the other, and 
the fewest appear to me to be met hy tha t which 
I  th ink is the true construction. I t  the ship 
is so burnt, that in  popular language the ship 
is burnt, one sees the consequence. I t  is said 
the words would have operation as regards 
goods, but would have no operation as regards 
ship. M r. W alton has answered that. But be 
that as i t  may, what I  have said is, to my 
mind, the clear meaning of the expression, when 
you take the word “ b u rn t”  in  connection w ith 
“  stranding.”  I  th ink any ju ry  would find the 
same, and therefore this appeal must be dis- 
missed with, costs.
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Sm it h , L.J. — I  th ink the judgment of my 
brother Barnes was correct; but, whether the 
direction which he gave himself was accurate, is a 
question of some difficulty, which I  w ill deal w ith. 
Now, the action is brought by the assured upon a 
policy insuring his ship upon an old form  of 
Lloyd’s policy, which has been in  vogue fo r 150 
years or more, w ith some additions. There is this 
—“ And a ll such goods and ship are warranted free 
from damage under 3 per cent., unless general ”  
—that is general average—“ or the ship is stranded, 
sunk, or burnt. Sunk or burnt ”  have been added 
more recently, my brother Barnes says about 
th irty  years ago. Carrying my memory back, I  
cannot say whether in my beginning the memo
randum stopped at “ stranded,”  but during the 
greater part of my time it  has been “ stranded, 
sunk, or burnt.” Now comes the question, W hat 
is the meaning of a ship burnt ? There have been 
numerous decisions as to what is the meaning of 
a ship stranded, there have been no decisions as 
to the meaning of a ship sunk or a ship burnt, and 
I  believe this is the firs t time that has come up for 
decision. As regards the burning which did take 
place upon this ship, as very shortly stated by Mr. 
Aspinall in  his able argument, i t  appears to be as 
follows : Upon the firs t voyage the forward coal 
bunker got on fire, on the second voyage the star
board coal bunker got on fire, and then, th ird ly, 
an angle iron buckled down, and the wood casing 
was destroyed. So that in some of these voyages 
there was damage by fire more or less, rather less 
than more, but the question is, what is the mean
ing of a ship “  burnt ”  w ithin the memorandum 
upon the policy. Now, it  is said tha t any small 
burning (cabin curtains fo r instance) of the ship 
itse lf was sufficient to vacate this warranty of 
lim ita tion under 3 per cent.—damage under 3 per 
cent. I  do not th ink that that is right, and I  
agree that i f  this case had been tried in  the ordi
nary way (although I  quite agree this is the proner 
way to try  th is case), the learned judge would hâve 
had to have directed the ju ry, considering the 
controversy that would have arisen between the 
learned counsel on both sides, as to what was or 
was not a burning so as to constitute a burnt ship ; 
and I  th ink he would have had to te ll the ju ry  
tha t a partia l burning of the ship does not 
necessarily constitute a burnt ship. He would 
also say that i t  m ight, but i t  would depend 
upon the character and nature of the partial 
burning of the ship. Let me put what I  mean. 
Suppose the cabin curtains were burnt, I  should 
th ink he would te ll the ju ry  that did not con
stitute a partia l burning, but suppose the after 
part of the ship was burnt altogether, and the fore 
part was not burnt at all, I  should th ink the ju ry  
m ight find that was a burnt shin, although there 
was only a partia l burning. Therefore, i t  seems 
to me i t  is impossible to decide absolutely in the 
affirmative or the negative as to whether a partial 
burning does constitute a burning or not w ithin 
th is policy ; it  may, or may not, according to the 
actual facts appertaining to the partia l burning.

Now I  come to the suggestion of M r. Aspinall, 
that i t  means the in itia tion  of such a fire that, 
unless i t  were put out, i t  would consume the ship. 
I  cannot th ink that can be the meaning of this, 
fo r there never could be a fire which, if  not put 
out, m ight not consume a ship. I f  the cabin 
curtain caught fire and was not put out, that m ight 
end in  the destruction of the ship. Therefore

[C t . of  A p p .

that w ill not do. Then I  come to the suggestion 
of my brother Barnes, which is, that i t  must be a 
buiming such as to render the ship temporarily 
unnavigable. I  do not th ink that is right, i f  I  
may say so, because, supposing there was such a 
burning as only to stop the ship half an hour— 
suppose a ship was steered by rudder-cords instead 
of by chains; suppose the rudder-band was burnt, 
and stopped the ship fo r half an hour—would you 
call that a burnt ship P I  should n o t; but that 
would come w ithin my brother Barnes’s definition 
i f  she was temporarily unnavigable w hilst the 
rudder-band was being adjusted. I  do not th ink 
that is right. My own view is you would have to 
te ll the ju ry  what I  have already said about partia l 
burning (that the other was not the correct 
direction), and then you would have to te ll the 
ju ry  that a partia l burning may, under some 
circumstances, constitute a burning ship, and may 
not under other circumstances, and having given 
that direction you would have to ask them, Has 
the fire been such as to bring the ship to such a 
condition that you consider the ship a burnt ship p 
Then the ju ry  would decide whether the facts 
brought i t  up to what you had laid down as the 
question fo r them to decide. I  th ink my brother 
Barnes put too narrow a construction upon the 
words “  burnt ship,”  but otherwise I  agree with 
his judgment.

Davey , L .J.—-I approach the consideration of 
this question w ith an entirely open mind, and the 
question I  ask myself is whether upon the facts 
the ship has been burnt w ithin the meaning of 
the policy. I  can find nothing in the policy to 
satisfy me that the words are intended to be used 
otherwise than in  accordance w ith the ordinary 
use of language. Mr. Aspinall says that the 
clause applies if  a fire breaks out in any part of a 
ship or stores, although it  is got under before any 
great amount of damage is done to the ship. I  
cannot bring myself to th ink that any person 
would, either in the accurate use of language, or 
in  ordinary parlance, say that in such a case as 
that the ship has been burnt. Mr. Aspinall 
further says that the clause, or rather the excep
tion, would have no meaning as applied to the 
ship unless you adopt the construction which he 
invites us to put upon the words, but, in my 
opinion, that suggestion or argument has been 
answered by Mr. Walton, that i t  would have the 
effect of bringing w ithin the ambit of the policy, 
or taking out of the exception in  the memorandum 
small damage not amounting to 3 per cent., which 
had been previously done to the ship. Remem
bering, therefore, that this clause had been con
sidered as a condition, and that i t  is not fo r the 
mere purpose of excepting from the memorandum 
damage by fire, I  answer the question by saying 
that the condition has not, in my opinion, arisen, 
because the ship has not been burnt w ithin the 
meaning of the policy. I  agree w ith Smith, L.J. 
that i t  may be exceedingly d ifficult to put, and I  
do not know that i t  is very useful to attempt to 
put, into a definition every case in which a ship 
could be “ burnt.”  I  agree that Bames, J.’s 
definition is open to criticism , but I  th ink 
that _ it  is really a question to be answered by 
the ju ry  — Has the ship in the circumstances 
of this case been burnt P I  am, therefore, of 
opinion that the appeal should be dismissed.

Appeal dismissed.
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Solicitors for the appellants, Botterell and

B  Solicitors fo r the respondents, Waltons, Johnson, 
Bwbb, and Whatton.

H IG H  COURT OF JUSTICE.

PROBATE, DIVORCE, AND AD M IR A LTY
d iv is io n .

ADMIKALTY BUSINESS.
Tuesday, Feb. 14, 1893.

(Before B a r n e s , J. and T r in it y  M aster s .)
T h e  Spr ee , (a)

Salvage— Apportionment—Members of crew
Where a large steamer carrying a doctor,
Wstewardess, baker, and other persons of an ana

logous description, who took no ^ t  i n ja v i '  
aatinci the ship, was awarded 12,000l . f  or salvage 
Services the Court, in  apportioning it, ordered 
that the above-mentioned members of the crew 
should only have a half share according to their
rating. . ,

T h is  was a m otion by  salvors in  a salvage action 
fo r  apportionm ent of salvage.

The services in  question were rendered by the 
steamship Lake Huron m the North A tlantic to 
the North German Lloyd’s steamship the Spree.

The Lake Huron was a Beaver Line steamship 
of 4040 tons gross, and at the time of the said 
services she was on a voyage from Montreal to 
Liverpool laden w ith a general cargo, manned by 
a crew of fifty-n ine hands a ll to ld  and carrying

thiT t S r ee ? :S te a m s h ip  of 6903 tons gross, 
and at the time of the said services she was on a 
voyage from Bremen to New York laden w ith a 
general cargo, and carried passengers and maihc 

The Spree having broken her propeller shaft.was 
taken in  tow by the Lake Huron on the -8th  Nov 
1892 and towed into Queenstown harboui. ih e  
services lasted about 137 hours and the distance 
towed was about 760 miles. During the services 
the wind varied from a fresh to a moderate gale. 
The Spree had water in  her two after compart
ments and was down by the stern

In  rendering the said services the owueis ot tne 
Lake Huron incurred loss and expenses amount- 
ino- to 11891 4s. 4d. „

The salvors instituted an action fo r salvage 
which was settled' by the defendants paying

12The*value of the Lake Huron was 6CM300Z.; of 
her cargo 30,000i., and fre ight at risk 4000i.

Pel 7,—Butler Aspinall, on behalf of a ll the 
n la intiffs moved fo r an apportionment ot tne 
salvage and pointed out the fact that there were 
several members of the Lake Huron s crew who 
from the nature of the ir duties, such as the 
surgeon, stewardess, baker, &c., took no part m
fV ip ,  a P W l f l P S

B a r n e s , J. thereupon stated that he wished 
such persons to be separately represented and 
X o  asted to be supplied with a lis t of the crew
showing their duties und rate ot p&y-

Feb 14.—The motion again came on fo r hearing. 
During the interval a list of the crew had been

(a) Reported by Butler Aspinall, Esq., Barrister-at-Law.

supplied, from which i t  appeared that the follow
ing were the persons whose duties were such as to 
prevent them taking part in  the salvage services:
The doctor, 81. per m onth; the chief steward, 91. 
per m onth; the second steward, 4i. IDs. per 
month ; the intermediate and steerage stewards,
41. a m onth; the stewardess, 21. 10s. a m onth, 
the chief cook, 71 10s. a m onth; the ship s cook,
41. a m onth; the baker 61. 10s. a month ; two 
boys, l i .  a month.

F. W. Baikes on behalf of the above-mentioned 
plaintiffs.— According to the practice of the court 
a ll members of the crew are treated alike accord
ing to the ir ratings. I t  would be inconvenient to 
apportion the salvage on any other principle, as m 
everv case i t  would involve a minute inquiry into 
what each member of the crew had done. As a 
matter of fact where salvage services are rendered 
the whole work of the salvage crew is disorganised, 
and each member does have extra work to pei- 
form. Added to this, i f  the salving ship be in  
danger, every member of the crew is exposed to 
risk According to the practice m the navy, 
members of the c iv il branch of the servme share 
both in salvage and m prize ; fo r instance, a 
chaplain ranks w ith a commandei.

Butler Aspinall concurred in Dr. Rallies’ obser
vations, but asked the court to take intoconsideia- 
tion the value of the Lake Huron and the heavy 
expenses her owners had incurred.

B a r n e s  J —The services in  this case substan
tia lly  consisted in  towing the Spree into Queens
town fo r which the salvors have accepted in 
settlement the sum of 12,000 which I  am now 
asked to apportion between the various salvois. 
The firs t point to consider is, what sum, having 
regard to the facts of the case and the risk and 
expenses to which the owners of the Lake Huron 
were put, they should receive. Bearing m mind 
those expenses, I  th ink the proper sum to  allot to 
the owners is 9200i. That leaves the sum of 
2800Z. to apportion among the masterand ci • 
W hat is the master entitled to P He was m 
charge during an anxious time while cm num ia - 
tion was being made between the two ships, and 
appears to have conducted the mmteuvres w t  
great skill, in  which he was ably assisted by his 
experienced officers. I  th ink that, having legalA 
to his services, he ought to receive ie ®u , 
8001. That leaves 20001. to divide among the 
crew and I  see no reason, after hearing the argu
ments in  th is case, to make any special distinc
tion between the various
the crew—that is to say, the officeis, seamen, 
engineers, firemen, donkey-men the storekeeper 
greaser, trimmer, and others belonging to what I  
may call the active navigating part of the ship s 
crew. A question, however, arises which it  is 
im portant to consider having regard to the fact 
that salvage services are now rendered, and may 

often rendered, by large steamers 
carrying a number of non-navigating persons; 
that is to say, persons who are simply theie for 
the purpose of attending on the passengers, such 
as stewards, cooks, and others or whose prmc pal 
duties, at any rate, are of that character. I  ha 
not been referred to any authority by 
but I  have taken the opportunity of looking 
through a number of cases, and I  th ink that m 
this class of case no refined distinctions should be 
introduced between classes of service on boaid
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ship, because to do so would render it  extremely 
d ifficult to arrive at the rig h t amount in  each 
case. I t  has therefore been the practice to take 
a broad view, and to say that the crew are properly 
rewarded if  their portion of the salvage is in 
accordance w ith their rating. There are many cases 
however m which a departure from that rule has 
been acted upon in this court where special 
danger has been incurred; for instance, in cases 
where the boat service has been performed at 
great risk, the court has very commonly given the 
men m the boat a double portion. That possibly 
is not.commensurate w ith the risk they run as
Rb^Pb,'et1iWlti ’ qW  wlt'°  remain on board the ship, but i t  affords a sufficiently fa ir rough-and-
ready mode of dealing w ith the matter w ithout 
too great nicety or refinement. I  am not at a ll 
prepared to say that stewards and others of that 
class ought to be looked upon w ith a discrim inating 
eye, to r the simple reason that, although then- 
duties are not such as to ordinarily bring them in 
contact w ith the work of navigating the ship, 
they may at any moment be called upon to assist 
m the salvage operations, as happened in the 
recent case of The Noordland tnot reported), 
where a ll available hands on board thO ship were 
ordered by the master to assist in  carrying 
the hawser,  ̂and the stewards, and possibly the 
stewardess, in  that case did everything that was. 
required. In  this particular case, however 
according to the admission of their counsel, the 
non-navigating members of the crew did not take 
any part in  rendering assistance to the other ship • 
but i t  must not be_ forgotten that they were there 
ready to do anything that m ight be required, and 
incurred any risk which m ight endanger the ship 
hei self. A t the same time it  is perfectly obvious 
that they did not run any real risk beyond what 
was run by the ship herself, nor did they perform 
any other duties at a ll except being a little  longer 
on their passage and making some preparation for 
receiving the crew of the other vessel in  case any
th ing happened to her. A ciing on the principle 
the court has always been guided by, viz., to try  
to apportion the salvage award in  such a way as to 
do what is rig h t between the salvors, i t  w ill be 
well in this particular case, w ithout laying it  down 
as_ a rale (as one must judge of each case as it  
arises), to say that these people whom I  have 
mentioned to the number of eleven ought to 
receive a half share. That w ill not, I  think, 
present serious difficulty in  working out. The 
decree I  make w ill be, that the crew, other than 
the captain, shall receive salvage in  the usual way 
according to their ratings, but these eleven persons 
shall only have a half share in accordance w ith 
then- ratings. I  should add that, looking at the 
ratings of these men, many of them w ill, w ith the 
reduced apportionment, get nearly as much as the 
others, and some of them certainly as much as the 
able seamen. The costs of this application w ill 
come out of the salvage fund.

Solicitors for the salvors, Rowcliffes, Rawle, and 
Co., fo r H ill, Dickinson, Dickinson, and H ill.

[A d m .

Tuesday Feb. 21, 1893.
(Before the P r e s id e n t  (S ir F. Jeune.)

T h e  W a l t e r  D . W a l l e t , (a)
Wrongful arrest—Mala Hides—Damages—Right of 

action.
Where a ship is wrongfully arrested by Admiralty 

process, an action w ill lie in  Admiralty without 
proof of actual damage, i f  the arrest was made 
mala fide or crassa negligentia so as to imply 
malice.

Semble, an action lies at common law fo r the 
malicious arrest of a ship by Admiralty process. 

T h is  was an action instituted by Messrs. Compton, 
Ullstrom, and Co. against Messrs. Ross and 
Co., claim ing damages for breach of con
tract to transfer the ship Walter D. Wallet in  
accordance w ith an agreement of sale, fo r trespass 
upon and wrongful arrest of the said ship.

The defendants, by a contract dated Aug. 25, 
1892, agreed to sell the Walter D. Wallet to the 
p la intiffs, upon terms set out in  the judgment, 
one of which was that the p la intiffs should insure 
tlie  said ship by policies covering a ll risks on the 
basis of 35001. value, and that such policies were 

jel approved by and indorsed over to the 
defendants, _ the vendors of the said ship. The 
p la intiffs failed to insure the said ship as agreed, 
and thereupon, after the said ship had been handed 
over to the plaintiffs, and was loading at Barry 
an agent of the defendants who had been a part 
owner m the said ship, upon the authority of the 
defendants, issued a w rit in  an action of restraint 
as a co-owner, and the ship was arrested by 
Adm iralty process, but was not detained, nor was 
her loading delayed.

The facts and arguments fu lly  appear in  the 
judgment.

The case came on fo r hearing before S ir F. 
Jeune and a special ju ry, which was by consent 
discharged.

Dickens, Q.C. and Boyd fo r the plaintiffs.
Sir. Walter Phillimore and Maurice H ill  fo r the 

defendants.
The following cases were cited:

C h u rc h il l v. Siggers, 3 E. & B. 929;
E m b lem  v. M yers . 6 H. &  N. 54;
H ock in g  v. M a tth e w s, 1 Ventris 86 -
A shby v. W h ite , 1 Smith’s L. Gas. 9th ed. p. 268 ;
J he E vange lism os, Swa 378-
The S tra th n a v e r , 34 L. T. Rep. N. S. 148 : 1 App.

Gas 58 ; 3 Asp. Mar. Law Cas. 113 ;
Reed v. T a y lo r , 4 Taunt. 616 ;
E l l i s  v. A b rah a m s, 8 Q. B. 709 ;
W icks v. F e n th a m , 4 T. R 247 •’
The K e ro u la , 55 L. T. Rep. N. S. 61; 11 P. Div. 92 :

6 Asp. Mar. Law Cas. 23 ;
The A rg e n tin o , 61 L. T. Rep. N. S. 706; 14 App 

Cas. 519 ; 6 Asp. Mar. Law Cas. 433;
Je n in g s  v . F lo rence , 2 C B. N. S 467;
The N e w p o rt, 5 B. &  Ad. 588 
The N a u t i lu s , Swa. 105 ;
C h a n d le r v. D o u lto n , 3 H. & C. 553;
W h a lle y  v. P eppe r, 7 C. &  P. 506 ;
Bullen and Leake’s Pleadings, 3rd edit. p. 350

Cur. adv. vult.
Feb. 21.— The P r e s id e n t .—This action was 

brought by Messrs. Compton, U llstrom , and Co 
against Messrs. Ross and Co. Three causes 
of action were put forward in  the state- 
ment of daim. F irst, the p la intiffs alleged a 
breach of contract by the defendants in  respect

(a) Reported by Butlkp A s p in a ia , Esq., BarriBte»-at-Law
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Adm.]
The Walter D. Wallet. [Adm.

of a failure by the defendants to transfer the 
Walter D. Wallet to them in accordance w ith an 
agreement of sale. Secondly, the p la intiffs alleged 
a trespass by the defendants on the Walter I). 
Wallet. Thirdly, the p la intiffs alleged a wrongful 
arrest of the Walter D. Wallet caused by the 
defendants. The firs t of these causes of action 
was given up at the hearing. Clearly the second 
cannot be maintained. I t  is w ith t
I  have to deal. In  the view I  take of the case the 
facts to be stated are few and not m dispute. .By 
a contract made on Aug. 25;¿892, thê  defendants 
agreed to sell the Walter D. WaUet to the p la intiffs 
on the follow ing terms (inter a im ): (1) 500?. was to 
be paid on signature of the contract; 1000Z. 
further was to be paid, and acceptances of the 
purchasers fo r 1915b 15s. were to be given before 
the vessel sailed from Liverpool where she then 
was fo r Barry. (2) Policies of insurance approved 
by and indorsed over to the sellers covering the 
whole vessel to her fu ll value on her voyage from 
Liverpool to Barry, were to be given before the 
vessel sailed from Liverpool, and sim ilar policies 
on the voyage outwards from Bariy, and so long 
as she should lie at Barry, were to be given before 
the vessel le ft Barry. (3) On receipt of the 
acceptances and the policies covering the voyage 
to Barry the sellers were to transfer the vessel 
into the name of A lfred Henry Compton, a mem
ber of the p la in tiff firm , and the purchasers were 
to give the sellers a mortgage covering the whole 
vessel fo r the unpaid balance of purchase money 
to be registered w ith the b ill of sale. The 5001. 
was duly paid and the acceptances were given. 
Thereupon a» h ill of sale was executed on A.ug. 
25, and also a mortgage. On Aug. 25, however, 
Wm. Boss, by whom the b ill of sale was executed, 
had only sixteen sixty-fourths of the vessel. By 
Sept. 20 he acquired in  a ll sixty-two sixty-fourths, 
i t  being impossible fo r him to obtain the 
remainder t i l l  a certain w ill was proved. No 
difficulty, however, material in  this case arose on 
this score, and though the 10001. was not in  fact 
paid when the vessel was arrested, there was no 
immediate difficulty on that point. B ut difficulty 
had arisen w ith regard to the policies of insur
ance. I t  was by agreement surmounted as regards 
the voyage from  Liverpool to Barry, and the 
vessel proceeded to the latter place; but while 
the vessel was at Barry the p la intiffs were unable 
to obtain policies to the satisfaction of the def en- 
Amts They made great efforts to obtain policies 
covering a ll risks on the basis of 35001. value 
which the sellers required, but they were unable 
to obtain such policies on such a value. Much 
correspondence took place between the parties, 
and i t  was contended before me that the purchasers 
did obtain and tender policies which under the 
terms of the contract the seller was bound to 
accept. I  doubt if  the policies did satisfy the 
contract; but I  do not th ink i t  necessary to 
decide the point. On Sept. 28, while the contro
versy about the policies was going on, and 
while the vessel had been fo r some days m 
course of loading at Barry, the defendants tele
graphed to the ir agent, M r. Ham ilton, at Cardiff, 
that he was not to interfere w ith the loading, 
but must arrange to stop the vessel sailing 
w ithout their authority. M r. Ham ilton had 
been a part owner of the vessel, but had 
transferred his shares to Ross, “ forgetting, as 
counsel fo r tlie  defendants put it, “  or forgetting

the importance of this fact,”  he issued a w rit in  an 
action of restraint as a co-owner, and on Oct. 3 
arrested the ship in the usual way. T he loading 
of the vessel, which then, I  th ink, required about 
three days more fo r its  completion, was not 
interfered w ith, nor was i t  Bhown that the vessel 
was detained by the arrest, or that any specific 
pecuniary loss was sustained by the plaintiffs.

Under these circumstances it  is contended on 
behalf of the p la intiffs, first, that an action lies at 
common law fo r this arrest, w ith exemplary or, at 
any rate, nominal damages in  respect of the 
infringement of the p la in tiffs ’ rig h t of possession; 
secondly, that an application can be made on the 
same ground in  an Adm iralty proceeding for 
sim ilar damages. I t  is contended on behalf of 
the defendants, first, that no action lies at common 
law for abuse of an Adm iralty process of arrest; 
secondly, that no such action lies w ithout proof of 
actual damage ; th ird ly , in  an Adm iralty proceed- 
ing in  such a case there can he no damage other 
th  an compensation to the p la intiffs fo r actual loss 
sustained. No precedent, as fa r as I  know, can be 
found in the books of an action at common law 
fo r the malicious arrest of a ship by means of 
Adm iralty process. But i t  appeal's to me that 
the onus lies on those who dispute the rig h t to 
bring such an action of producing authority 
against it. As Lord Campbell said, m Churchdl 
V Siqqers (3 E. & B. 937): “  To put into force the 
process of law maliciously or w ithout any reason
able or probable cause is w rongful; and if  thereby 
another is prejudiced in  property or person, there 
is that conjunction of in ju ry  and loss which is 
the foundation of an action on the case.’ W hy 
is the process of law in  Adm iralty proceedings to 
be excepted from  tnis principle P I t  was long ago 
held that an action on the case would lie tor 
malicious prosecution ending in  imprisonment 
under the w rit De excommunicato capiendo in  
the Spiritual C ourt: (Hocking v. Matthews, 1 
Ventris, 86.) I t  can therefore hardly be denied 
that i t  would have la in  fo r malicious arrest of a 
person by Adm iralty process in the days when 
Adm iralty suits so commenced, jus t as to r 
malicious arrest on mesne process at common law. 
B ut i f  fo r arrest of a person by Adm iralty process 
why not fo r arrest of a person’s property P I  can 
imagine no answer, and the language ot the 
reasons of the P rivy Council in  the case ot Ihe 
Evanqelismos (Swa. 378). quoted w ith approval m 
the late case of The Strathnaver (ubisup.), appears 
to me to treat the existence of such an action at 
common law as indisputable. The words to 
which I  refer were employed by their Lordships 
in  speaking of the arrest of a ship m a salvage 
suit Their Lordships say: “ Undoubtedly there 
may be cases in  which there is either mala fides 
or that crassa negligentia which implies negli
gence, which would ju s tify  a Court of Adm iralty 
giving damages, as in  an action brought at common 
law damages may be obtained. In  the Court of 
Adm iralty the proceedings are, however, more 
convenient, because in  the action in  which the 
main question is disposed of damages may be 
awarded.”  Probably the reason why no example 
of such an action at common law is to be found is 
that superior convenience, though not exclusive 
jurisdiction, to  which the above words refer. As 
the Court of Adm iralty when setting aside the 
arrest (which would be the prelim inary to a 
common law action) could do fu ll justice to the
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injured person, he would not, and probably could 
not, subsequently resort to acommon law tribunal. 
I t  was indeed contended by counsel for the 
defendants that the measure of damages for 
malicious arrest in  the Court of Adm iralty 
was not the same as in the courts of 
common law, and excluded, as I  understood him, 
a demand fo r anything but actual pecuniary 
damages capable of being estimated in  exact 
figures. I t  is not perhaps necessary to decide 
this point, though, if  the measure be the same 
this action m ight be treated as a,n app lica tion '^ 
the Adm iralty Division, and if  i t  be not the same 
the argument for a righ t of action at common law 
is strengthened; but I  cannot th ink that the 
measure of damages in the courts of common law 
and tha t of Adm iralty is in  law different, though 
Possibly the different mode of determining 
the damages m ight lead in  practice to different 
results.^ I  know of no authority fo r any such 
contention. In  general the measure of damages 
for to rt in  the Adm iralty and in  the common law 
courts is the same. The Argentine) (ubi sup.) and 
the words above quoted from The Evangelismos 
[ubi sup.) appear to treat i t  as being so. But i t  
was further contended that, assuming the action 
at common law to lie, special or actual damage 
must be alleged and proved. No doubt in  an 
action on the case fo r commencing or prosecuting 
an action, c iv il or crim inal, maliciously and w ith
out reasonable or probable cause, damage must be 
shown : (Cotterell v. Jones, 21 L. J. 2, C. P.) B ut 
when a malicious action terminates in  an arrest 
of a person, that wrongful detention must of 
necessity cause some damage to the person who 
loses fo r the time his complete liberty. There 
can hardly be a better example of this than is 
afforded by the case of Whatley v. Pepper (7 0. 
& P. 586), where the p la in tiff, an attorney, was 
arrested fo r a few minutes, and the ju ry  gave him 
a farth ing damages. Yet the action lay, and 
Littledale, J’., who tried the case, refused to certify 
to deprive the p la in tiff of his costs. I t  appears to 
me that detention of a man’s goods stands in  this 
respect on the same footing as detention of his 
person. I t  cannot be supposed that no damage 
results to him from it. I  th ink that the case of 
Chandler v. Boulton (3 H . & 0. 553) is an 
authority fo r this view. That was an action fo r 
excessive distress, and though the p la in tiff failed 
to prove any actual damage, he was held entitled 
to a verdict w ith nominal damages, which were 
fixed at 11., a sum which, as M artin, B. said, before 
whom the case was tried, was probably too much, 
but which was named by him as he did not wish 
to throw discredit on the p la in tiff’s case. I t  would 
appear from that case tha t the proper direction in 
an action fo r an excessive distress is to te ll 
the ju ry  that they must find a verdict for the 
p la in tiff w ith some damages. In  the present 
case I  th ink that there was no actual damage. I  
doubt if, as was urged before me, the ship could 
have been arrested when she was by any proper 
process, though perhaps an injunction m ight 
have been granted to prevent her leaving port 
u n til the stipulated policies were given and 
the stipulated sums were paid. B ut she was 
not detained in  port by arrest, nor was her 
loading interfered w ith. S till the action of the 
defendant was, I  th ink, clearly in common law 
phrase w ithout reasonable or probable cause, or 
in equivalent Adm iralty language the result of

[A d m .

crassa negligentia, and in a sufficient sense mala 
tides, and the p la in tiffs ’ ship was in fact seized. 
Therefore I  th ink the p la in tiffs must be supposed 
to have suffered some damage, and I  fix that 
damage at 17. They are not, I  th ink, entitled to 
the ir fu ll costs, because the alternative claims 
which were abandoned, and the unsuccessful 
attempt to prove substantial damage, considerably 
enhanced the expense of the proceedings. I  give 
them ha lf the ir costs.

Solicitor fo r the pla intiffs, Robert Greening.
Solicitors fo r the defendants, H ill, Dickinson, 

Dickinson, and Co., Liverpool.

Thursday, Nov. 2, 1893.
(Before the P r e s id e n t  (Sir F. Jeune), assisted 

by T r in it y  M a s te r s .)
T h e  M a a s d a m . (a)

Salvage — Uncompleted services — Surrender at 
desire of salved ship to other salvors—Readiness 
to proceed with services—Compensation, fo r  loss 
sustained by not completing services.

Where a ship, after having rendered salvage service 
to another ship in  distress, is in  a position to 
render further valuable service but is superseded, 
at the desire of the ship in  distress, by another 
ship which is chosen to complete the service, the 
Court, in  estimating the amount of remuneration 
to which the firs t salvors are entitled, w ill take 
into consideration not only the services which 
they actually effected, but also those which they 
were ready and able to perform.

T h is  was an action in s titu te d  by the owners, 
master, and crew of the steamship W închester to  
recover salvage rem uneration fo r  services rendered 
to the steamship Maasdam, her cargo and fre igh t.

On the 14th Sept, the Winchester, a steamer of 
2198 tons gross and 1431 tons net register, whilst 
on a voyage in  ballast from  Rotterdam to New 
York, and when some 1000 miles from  Queenstown, 
fe ll in  w ith the Maasdam, which, being a steamship 
of 2577 tons net and 3990 tons gross register, was 
on a voyage from Rotterdam to New York, laden 
w ith a general cargo and carrying 450 passengers. 
Her engines had broken down two days previously, 
and, although repaired, had again broken down, 
and the engineers were try ing  to repair them 
when the Winchester came up. When the 
lights of the Winchester were seen, rockets 
were sent up from the Maasdam, and the Win
chester stood by her t i l l  daylight, when, at 
the request of the Maasdam to tow her should it  
become necessary, the Winchester decided to 
remain by her. In  the meantime repairs were 
effected to the Maasdam’s engines, after which she 
went easy ahead, the Winchester keeping near her. 
In  the afternoon the engines of the Maasdam had 
again to be stopped, and the Winchester then got a 
rope on board her. The Winchester was proceeding 
to tow, when the rope parted. The next morning, 
whilst the vessels were making fast again with 
a wire hawser, the P. Caland, a steamer belonging 
to the same company as the Maasdam, hove in  
sight. According to the p la in tiffs ’ case, the 
master of the Maasdam, having come to an 
arrangement w ith the P. Caland to tow his vessel 
to Queenstown or Plymouth, requested the master

(<*) Reported by Butlek Aspinall, Esq., Barrister-at-Law.
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of the Winchester to le t go his tow-rope This the 
latter, after some demur, agreed to do, he being ot 
opinion, according to his evidence m the witness- 
box and to a le tter w ritten by him to his owners, 
that the Winchester would not be able to tow the 
Maasdam. He thereupon consented to surrender 
the Maasdam to the P . Caland, i f  the master 
o f the Maasdam would agree to a payment ot 
1500?. in  addition to what m ight be recovered to r 
the services already rendered, but the master of 
the Maasdam would not agree to th is, and the 
Winchester thereupon surrendered the Maasdam to 
the P. Caland. By noon the Winchester pro
ceeded on her voyage to New York. The pla in
tiffs  alleged that when the Winchester fe ll in  w ith 
the Maasdam she was to the northward of the 
usual track of steamers, and m a position of 
considerable danger, and when the Winchester le ft 
her she had been brought to a position some eighty 
miles to the southward and eastward ot the place 
where she was firs t sighted.

The facts alleged on behalf of the defendants, 
w ith  regard to what passed after the P. Caland 
came u | were as follows : The Winchester was 
very ligh t, and was not in  good trim  fo r towing a 
vessel of the size of the Maasdam, and, as the 
P Caland, a larger and more powerful steamer 
than the Winchester, was prepared to take the 
Maasdam in  tow, the master of the la tte r vessel 
informed the master of the Winchester that _ he 
thought i t  better that he should take the assist
ance of the P. Caland. To th is the master of the 
Winchester agreed, and also said that in  rough 
weather the Winchester, owing to her trim , would 
not be manageable w ith another vessel in  tow. I t  
was then m utually agreed between the two 
masters that the P. Caland should take the Maas
dam in  tow, and, the master of the Winchester 
having asked fo r and obtained a w ritten state
ment detailing his services, of which the master of 
the Winchester approved. The wire hawser of the 
Maasdam was then le t go on board the Winchester 
and hauled in on board the Maasdam ; and, w ith 
the acquiescence, consent, and approval of the 
master of the Winchester, and in  beautiful weather, 
the Maasdam at noon proceeded in  tow of the 
P. Caland fo r Plymouth, where she arrived on 
the 21st Sept.

The engineers succeeded in  repairing the crank 
p in  of the Maasdam sufficiently to enable her 
engines to be worked from  the 16th u n til her 
arriva l at Plymouth.

The defendants denied that the Winchester was 
ever exposed to risk of collision or any other 
danger whatsoever, and alleged that the Maasdam 
was throughout in the regular track of steamers, 
tha t she had sighted several vessels, and was 
never in  any danger. The Winchester stood by 
the Maasdam fo r th irty -fo u r hours, but rendered 
her no fu rther assistance.

The defendants also alleged that in  the circum 
stances the master was justified in  taking the 
assistance of the P. Caland.

I t  was proved that the master of the Winchester 
had, on his arrival in  New York, w ritten a le tter 
to  his owners in  which he stated that he doubted 
whether the Winchester could ever have towed 
the Maasdam in to  port.

The value of the Maasdam was 40,000?. ; of the 
cargo 20,000?. ; and of the fre igh t 750?. The value 
of the Winchester was 20,000?. ; of the cargo 
4000?., and of the fre ight 250?.

Y ol. V IL . N. S.

Aspinall, Q.O. and T. F. Dawson M ille r fo r the 
p la in tiffs.—The p la in tiffs are entitled to recover 
salvage fo r the mere standing-by a t the request 
of the defendants. The Maasdam was a passenger 
ship, which enhanced the value of this service. 
Secondly, as the p la in tiffs had made fast to the 
vessel, and had attempted to and were ready and 
w illing  to tow her, they were entitled to compen
sation fo r the loss sustained by reason of the ir 
being deprived of the opportunity of completing 
the service; or, at any rate, were entitled to an 
enhanced rate of salvage by reason of the ir 
readiness and williness tp complete:

The M a u d e . 36 L. T. Rep. N. S. 26 ; 3 Asp. Mar. 
Law Cas. 338.

Sir Walter Phillimore and Butler Aspinall fo r 
the defendants.—I t  is admitted tha t the p la in tiffs 
are entitled to salvage fo r the tim e they stood by ; 
but i t  is contended tha t they are not entitled to 
compensation fo r not being allowed to complete 
the services. According to the plaintiffs^ own 
evidence, the master of the Winchester considered 
her to be unable to  tow the Maasdam.

Aspinall, Q.O. in  reply.
The P r e s i d e n t .!—In  th is case the remarkable 

feature is, that the actual services rendered are 
not very considerable. B ut there is another 
branch of the case, and that is the probability or 
possibility of other services being rendered of a 
valuable kind, i f  the services had not been alto
gether dispensed w ith. As to the principle upon 
which a claim ' of th is kind ought to  be estimated,
I  th ink there can be no serious doubt. There 
may be a question of language. I t  may be a 
question whether one ought to speak of compensa
tion fo r services which m ight have been rendered 
and which were not, or i t  m ight be more proper 
to speak of remuneration fo r services rendered as 
a whole, treating as part of those services the 
readiness to give help which m ight be available.
I  do not th ink i t  very im portant to consider the 
exact language tha t ought to be used. Probably 
authority m ight be found fo r either view. B ut 
the principle appears to me to be clear, tha t i f  a 
vessel, after having rendered some service, is in  a 
position to render further assistance of a valuable 
kind, then she is entitled, on her remuneration 
being estimated, to  have taken into consideration, 
not only tha t which she did, but that which she 
was ready and able to do. I  do not th ink tha t i t  
is a very im portant circumstance whether the 
vessel which refused the continued services did so 
rig h tly  or wrongly. Stress appeared to be put in  
one case mentioned to me as to the duty of the 
vessel which was being salved. I  th ink  i t  was 
said that she ought not to have discarded the ser
vices of her original salvors. I  do not th ink that 
is a question of importance. I f  a vessel, which 
has been partia lly  salved, fo r reasons of her 
own decides to have the salvage completed by 
another vessel, I  do not know tha t she has not 
a rig h t to do so, subject of course to this, that 
in  that case remuneration w ill have to  be paid 
fo r the second one probably, and certainly fo r the
firs t. .

Therefore, applying that principle to th is case, 
even though one thought tha t the Winchester 
could have performed valuable services, and could 
even have completed the salvage, s till I  am very 
fa r indeed from saying that the Maasdam was 
not from  her point of view, perfectly rig h t in

3 F
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availing herself of the services of the P. Caland, 
a vessel belonging to her own company. Whether 
the Winchester was in  a position to render valuable 
service is a m atter I  have to consider. I  w ill now 
consider both points of the case. F irst, what was 
the value of the services which were actually ren
dered P These, I  th ink, cannot be placed very high. 
I t  is true that the service was rendered to a vessel 
of a very valuable kind. The value of the vessel 
salved is put at 40,0001., that of her cargo at
20,0001., and that of her fre ight a t 7502. The 
vessel salving was also of considerable valué—
20,0001. Her cargo is said to have been 400 tons, 
worth about 40001., and her fre ight 2501., and 
she was a vessel of not inconsiderable horse
power-something like 200, I  th ink. These 
were the two vessels. B u t i t  has at once to be 
admitted that the actual service rendered was 
not great. No towage, practically was done at 
a ll, and although the vessel may have been to 
some extent out of the ordinary track of steamers, 
the T rin ity  Masters te ll me, in  their judgment, 
that she was not to any great extent out of i t  
—even if  that were so, the Winchester cannot to 
any great extent pray tha t in  aid, because i t  is 
to be observed that the Maasdam regained her 
position and got herself into the track of vessels, 
and into the place where the P. Caland found her 
entirely by her own sjteam and sails, and w ith no 
assistance from the Winchester. So i t  comes to 
this, that the chief service which the Winchester 
rendered was standing by. I  do not th ink that, 
however, is a service altogether to be minimised. 
The Maasdam was a passenger vessel; she had 
a large number of passengers on board, and it  was 
no doubt im portant to have another vessel stand
ing by her, ready to aid her in  any eventuality 
that m ight occur. Her crank pin had broken 
some days before, and the weather was very bad, 
not so much at the time when the vessel was 
taken in  tow, but two or three days before—and 
i t  may well be that the Maasdam exercised a 
very wise judgment in  being anxious to have 
another vessel near, so that the passengers at 
any rate m ight feel that every care was being 
taken of them. I  therefore th ink it  is a service 
not to be altogether disregarded, and the T rin ity  
Masters te ll me there was some risk to the 
Winchester in  what she did. I  do not th ink much 
ought to  be said as to the risk of collision, 
which arose from  default in  the steering gear, 
because it  was the steering gear which should 
have been in  a better condition; but there 
was risk in  ly ing so close, and in  the boating 
operations, and altogether there are circumstances 
which induce one to say that the Winchester per
formed tha t part of the service well, and herself 
encountered some risk in  doing it. Therefore, 
though the actual service cannot be put very 
high, I  th ink i t  was a service which was well 
rendered, and which was in  itse lf valuable. Then 
comes the other part of the matter, the more d iffi
cu lt to deal w ith  because i t  is more speculative. I  
was at once confronted by the very remarkable 
le tter w ritten by the captain of the Winchester, 
when he got to  New York, stating what his view 
was of the circumstances and of the probabilities 
o f his action. Of course, I  have given due con
sideration to that letter, and to the circumstances 
of the case, as also have the T rin ity  Masters, 
whose advice on th is m atter I  thought i t  rig h t to 
take, and on which I  intend to rely. In  their

view the Winchester was in  a position to  
have rendered very valuable service indeed to 
the Maasdam, had her services not been super
seded. They th ink that the master in  w riting  
that le tter took the matter too much against him
self. The motive perhaps was tha t he desired to 
exonerate himself from  any im putation of having 
le ft a vessel to which he had rendered valuable 
service, and of having allowed a valuable 
prize in  that sense to sMp through his fingers. 
But, whatever the motive, the T rin ity  Masters 
th ink that, looking at the horse-power of the 
Winchester, the condition of the weather, and 
above a ll things to the fact that the wind was a 
favourable wind fo r towing homewards, the Win
chester could, had she not been superseded, have 
been able to render very valuable service indeed, 
and they th ink that she would have been able to  
take that vessel safely into port. I t  is quite true 
that there were some stormy days, and that the 
P. Caland rolled a good deal, and that the Win
chester was lig h t ; but i t  does not by any means 
follow  tha t because the P. Caland rolled the Win
chester would have rolled to a greater extent. The 
T rin ity  Masters te ll me that the ro lling  of vessels 
is not always proportionate to that of others in  
that sense, and they th ink that, though the Win
chester was ligh t, she could, w ith her horse-power, 
have exercised a towing power which would have 
been valuable. The matter of the ropes is not 
one on which stress should be laid, because, 
though the manilla broke under circumstances 
which i t  is extremely d ifficu lt to understand, s till 
there remained the ropes afterwards attached, 
though I  do not know whether they would have 
been available fo r the whole time of the towing. 
So I  th ink that the possibility of valuable service 
being rendered by the Winchester must be put a 
good deal higher than one would gather from  the 
master’s letter, when one comes to consider the 
circumstances of the case. I  do not intend to 
dwell on any other aspect of the letters which 
have been produced, or the relations between the 
captain and his owners. I  am sorry that the 
owners thought i t  rig h t to dismiss their captain 
for having w ritten a le tte r which I  have no doubt 
he considered to he an honest le tter ; but that 
cannot affect, and I  do not th ink I  ought to  allow 
it  to affect, the question of what is the proper 
remuneration to be paid in  this case. The only 
way in  which it  strikes me as relevant, and that 
perhaps hardly relevant to this particular case but 
to these cases in  general, is, tha t i f  i t  was borne in 
upon one’s mind that owners were so anxious fo r 
salvage that they were prepared to do a great 
deal in every case to obtain it, then I  th ink it  
m ight be forced upon one’s conviction that salvage 
awards which produced such strong feelings in  the 
minds of owners in  their desire to become salvors 
ought perhaps to be reconsidered as to their 
amount. B ut i t  is not one case that would induce 
one to come to that conclusion, or put aside the 
more general considerations which always lead 
th is court to say that owners ought to be hand
somely remunerated, so that they may be pro
perly and not improperly anxious fo r their vessels 
to engage in  salvage operations. I  th ink that the 
proper award in  this case w ill be the sum of
12502., of which I  propose to give 8002. to the 
owners, leaving 4502., of which the captain w ill 
receive one-third, and the rest to go to the crew 
according to the ir respective ratings.
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Solicitors fo r the p la intiffs, William A. Crump

^S o lic ito rs fo r the defendants, Thomas Cooper 
and Co.

Tuesday, A pril 18, 1893.
(Before B a r n e s , J-)
The B r ig e l l a . (a)

Marine insurance-General average-Chartered 
freight—Foreign statement.

Where a British ship under charter outward bound 
in  ballast to America to load fo r the homeward 
voyage put into an English pent to repair damage 
caused by heavy weather, and incurred expenses
fo r such repairs w h ich  were not incurred to avert
a loss of the jo in t interest of ship and freight, and 
the shipowners sued the underwriters to recover 
an alleged general average loss on a pohey on 
chartered homeward freight, providing that 
general average was payable as per foreign 
Statement i f  required,”  the underwriters were 
held not liable fo r a contribution to an alleged 
general average loss shown by an average state- 
ment prepared in  London according to the 
alleqed provisions of the American Law, trie 
expenses in  question not being a general average 
loss and the shipowners being alone interested in  
ship and freight, and as there was no necessity 
fo r any foreign adjustment, the foreign state
ment clause imposed no liab ility  upon the under
writers.

T h is  was a claim fo r 111. 16s. 4d. under a policy 
on chartered freight, by the owners of the B ritish  
.steamship Brigella, against an underwriter at

L1The policy was on “ chartered homeward 
fre ight,”  and provided that general average 
charges should he payable “  as per foreign state
ment if  required.”  The Brigella was chartered 
to proceed from  Liverpool to a port m the U nitea 
States, and there load a cargo fo r the United 
Kingdom or continent. She le ft Liverpool in  
ballast, and in  consequence of bad weather put 
into Holyhead fo r repairs, where certain expenses 
were incurred. She then returned to Liverpool, 
and incurred fu rther expense in  repairing, after 
which she proceeded to Baltimore, and brought 
back a cargo to Barrow.

An average statement was then prepared in  
London according to the alleged provisions ot 
American law, showing general average charges 
amounting to 186?. 6s. 5d., of which the proportion 
alleged to be payable under the policy signed by 
the defendant was 11?. 16s. 4d. Amongst other 
items carried to general average m the state
ment was an item of 164?. 3s. 8 d. fo r wages and 
victualling of the crew, while the Brigella was 
being repaired at Liverpool. None of the ex- 
penses incurred at Holyhead or Liverpool were 
incurred fo r the jo in t preservation of ship and 
freight. The p la intiffs were alone interested m 
ship and freight.

The facts were agreed and set out m a state
ment signed by the parties, and are fu lly  set out 
in  the judgment.

F. Laing fo r the pla intiffs.
J. Hurst and Bingley for the defendants._____
(a ) ReportecPby Butlek Aseinall, Esq., BarriBter-at-Law.

In  addition to the cases and text-books referred 
to in  the judgment, the follow ing were cited :

W il l ia m s  v. L o n d o n  A ssu rance  C o m p a n y , 1 M. & S
oio .

H i l l  v. W ils o n , 41 L. T. Eep. N. S. 412 ; 4 C. P. Div.
329 ; 4 Asp. Mar. Law Can. 198 ;

F le tc h e r v. A le x a n d e r, 18 L. T. Eep- N. S. 432, 
L. Eep. 3 C. P' 375 ; 3 Mar. Law Cas. O. S. 69 ; 

P o tte r v R a n k in . 22 L T. Eep. N. S. 347 ; L. Eep.
3 C. P. 562 ; 3 Mar. Law Cas. 0 S. 374 ;

Lowndes on General Average, 4th edit., p. 310 ; 
Arnould on Marine Insurance, 6th edit, vol. 2, p. 90b; 
Abbott on Shipping, 13th edit., p. 658 ;
Parsons on Shipping, edit, of 1869, vol. 1, p.

Cur. adv. vult.
A pril 18.—B a r n e s , J.—The p la in tiffs are the 

owners of the steamship Brigella. The defen
dant is an underwriter at Lloyds. The action is 
brought to recover fo r an alleged general average 
loss upon a policy of marine insurance on 
chartered fre ight of the said steamship, and 
although the amount in  dispute is small, the 
question raised is of considerable importance in  
insurance law, and has not hitherto been decided. 
A fte r hparing the arguments in  the case I  took 
time to consider, not because my opinion was 
unformed, but because it  is desirable m cases ot 
this kind to express w ith accuracy the reasons 
upon which the judgment is founded. The facts 
are as follows : On the 22nd Aug. 1891 the plain
tiffs  entered into a charter-party w ith Messrs. 
Pan- and Son, under which the steamship Brigella 
described as then trading being tig h t staunch, 
and strong, and in  every way fitted  fo r the voyage 
w ith  libe rty to take outward cargo to a port or 
ports in  the United States fo r owners benefit (a 
provision of which the owners did not avail 
themselves), was w ith a ll convenient speed to sail 
and proceed to Baltimore or some one other port 
only as therein mentioned as ordered by the 
charterers, upon arrival in  the United States, at 
port of call i f  in  ballast, or prior to discharge ot 
inward cargo if  w ith  cargo; and there load from 
the charterers or the ir agents a fu ll and complete 
cargo of wheat or Indian corn fo r the United 
Kingdom or continent as ordered, and deliver the 
same on being paid fre igh t at certain rates speci
fied in  the said charter-party; and the charter 
provided that fre igh t as per h ill of lading should 
be taken w ithout deduction in  payment of the 
charter any deficiency to he paid at port ot 
loading in  cash, less insurance, and any surplus 
over and above estimated charter fre ight to be 
settled there at the Custom House, before the 
vessel cleared, by captain’s d ra ft in  charterer s 
favour upon consignee, payable five days after 
arrival at port of discharge, and tha t charterer s 
lia b ility  under the charter should cease on cargo 
being shipped, but the vessel to  have a lien 
thereon fo r a ll freight, dead freight, demurrage, 
or average, so that upon completion of the loading 
and adjustment of the fre ight in  accordance w ith 
the above provisions, the charterer ceased to have 
any practical concern in  the voyage. On the 
24th Aug. 1891 the p la in tiff insured w ith  the 
defendant and other underwriters J180I. on 
“  chartered homeward fre ight ”  valued at 2180?., 
the voyage being described in  the policy as “  A t 
and from Liverpool to Delaware Breakwater, and 
at and thence to New York, Baltimore, P hila
delphia, and Newport News, and at and thence to 
any port or ports of call, and or discharge in  any 
order in  the United Kingdom, and or on the
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continent,”  w ith in  certain lim its  which were the 
same as those in  the charter. The policy con
tained the usual sue and labour clause, and 
provided that general average salvage charges 
should be payable as per foreign statement as 
required, or as per York-Antwerp rales i f  in  
accordance w ith the contract of affreightment. 
The charter-party did not refer to these rules. The 
vessel was at Liverpool at the time of the making 
o f the said charter-party, and she le ft that port 
fo r Delaware Breakwater, her port of call fo r 
orders in  the United States, in  ballast, on the 
24th Aug. 1891, and meeting w ith some bad 
weather her ballast tanks began to  leak, and she 
put in to  Holyhead on the 26th Aug. On the 
29th Aug. she le ft Holyhead fo r Liverpool, in  
order to effect repairs to her tanks, and arrived at 
Liverpool the same day, and after repairs to the 
tanks had been completed she sailed again on the 
10th Sept. She afterwards loaded under the 
charter at Baltimore, and proceeded to Barrow, 
where the cargo was delivered. An average state
ment was afterwards prepared in  London by 
Messrs. Manley, Hopkins, Son, and Oookes, the 
well known average adjusters. I t  is stated in  
paragraph 0 of the admission of facts before me 
that the statement was “ prepared according to 
the alleged provisions of American law, showing 
general average charges amounting to 1861. 6s. 5d., 
of which the proportion payable under the policy 
signed by the defendant if  the underwriters are 
liable is 111. 16s. 4d. I t  appears from the average 
statement tha t the whole of the expenses at 
Holyhead amount to 331. 19s. 6d., of which 
101. 168. Id . is carried in to  the general average 
column. The vessel appears to have been taken 
to  a place of safety in  the port of Holyhead, w ith 
out incurring any expense in  so doing. The only 
other items in  the statement carried to general 
average are 11. Is. fo r petty expenses and tele
grams at Liverpool, 21.12s. 6d. agency at Liverpool, 
1541. 3s. 8d. fo r wages and victualling of the crew 
while the vessel was under repairs at Liverpool 
fo r twenty-two days, and 71. fo r expenses of M r. 
Temperley (who acted as I  gather fo r the owners), 
attending the vessel while under repairs at L ive r
pool, and lastly 11. 4s. 2d. fo r telegrams. The 
items to which I  have referred in  the general 
average columnmake up the said sum of 1861.6s. 5d. 
The value of the chartered fre ight fo r the purposes 
o f contribution is taken at 15261., being the gross 
fre igh t less contingent expenses, which I  presume 
means the cost of earning i t  which would have 
been saved i f  the vessel had been lost. This sum 
of 15261. is made to  bear 211. 16s. 7d. of the 
alleged general average, and the ship is made to 
bear 16491. 10s. O f the 211. 16s. 7d. the Lloyds 
underwriters under the policy in  question bear
111. 6s. 4d. the sum claimed in  th is action. I t  w ill 
be seen that none of the items of expenditure at 
Holyhead or Liverpool appear to have been incurred 
fo r the preservation of the ship and freight. They 
a ll relate to matters occurring after the risk to 
the vessel had ceased, and to have been incurred 
to  repair the vessel, or owing to the delay during 
repairs.

I t  was practically conceded in  argument that 
they were not of the nature of general average 
sacrifice or expenditure according to English 
law, and the vessel having put into port to 
repair particular average loss only, i t  was not 
contended that according to tha t law the wages

and provisions of the crew at Liverpool would be 
treated as a general average loss, or be in  any 
way borne by the underwriters. B u t the follow ing 
points were taken by the p la in tiffs before me— 
namely, firs t, tha t a general average loss had 
arisen, which ought to be contributed to by the 
chartered fre ig h t; secondly, that, although the 
p la in tiffs alone were interested in  ship and freight, 
the ir claim on the underwriters on fre ight was to 
be treated as i f  the p la in tiffs had contributed in  
general average to the losses in  question ; th ird ly , 
that the place of adjustment was America, and 
that the contract being to pay general average as 
per foreign statement i f  required, the p la intiffs 
were entitled to recover on the basis of the state
ment above mentioned. In  the course of argu
ment counsel referred to a number of cases and 
passages from  text w rite rs ; but when they are 
examined there is, w ith  two exceptions, not much 
to be found in  them bearing directly upon the 
real question in  th is case; and in  order to arrive 
at a decision thereon i t  is necessary to  consider 
the principles to be applied in  solving it, and 
several im portant cases in  addition to those 
referred to in argument which ind irectly assist in 
doing so. I  understand the p la in tiffs ’ point to be 
intended to  establish that a general average loss 
has arisen; that i t  has been properly adjusted 
according to American law by a statement which 
satisfies the term  “  a foreign statement ”  in  the 

o licy ; and that the p la in tiffs must be treated as 
aving contributed to the loss on the basis of that 

statement. Some of the authorities cited bear 
upon the general question of the lia b ility  of 
chartered fre ight to contribute in general average 
where there are really different contributory 
interests in  respect of ship and cargo; but i t  is 
unnecessary, in  my opinion, to embark upon th is 
general question. The real question in  the case 
is, whether or not, where a ship is proceeding in  
ballast to her loading port under or in  pursuance 
o f her charter, and the only persons interested in  
the ship and chartered fre igh t are the ship
owners, there can be any general average loss 
fo r which the underwriters are liable under a 
policy on chartered fre ight containing the foreign 
statement clause. I  w ill firs t consider the m atter 
apart from  that clause. Numerous definitions of 
a general average loss have been given, but I  need 
only refer to tha t of Lawrance, J. in  his often- 
quoted judgment of Birkley v. Presgrave (1 East, 
228), where he says, “ A ll loss which ai-ises in  
consequence of extraordinary sacrifices made or 
expenses incurred fo r the preservation of the ship 
and cargo comes w ith in  general average and must be 
borne proportionately by a ll who are interested.”  
The matter is also discussed in  Svendsen v. Wallace 
(52 L . T. Rep. N. S. 901; 5 Asp. Mar. Law 
453; 10 App. Cas. 404). There is involved in  th is 
statement the loss sustained by one or some fo r 
the benefit of all, and the lia b ility  of a ll to con
tribute  thereto. This lia b ility  to contribute is as 
old as the Rhodian law, the text of which as given 
in  the Digest of Justinian (Dig. xiv., ii.), is so 
well known. The rule of English law is stated 
by Lord Tenterden (then Abbott, C. J.) in  Simonds 
v. White (2 B. & C. 811), in  the follow ing term s: 
“  The principle of general average, namely, tha t 
a ll whose property has been saved by the sacrifice 
of the property of another shall contribute to  
make good his loss, is of very ancient date, and o f 
universal reception among commercial nations.
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The obligation to contribute depends therefore not 
so much upon the terms of any particular instru 
ment as upon a general rule of maritime law. 
The obligation may be lim ited, qualified, or even 
excluded by the special terms of a contract as 
between the parties to the contract ; but there is 
nothing of tha t kind in  any contract between the 
parties to  th is case. There are, however, many 
variations in  the laws and usages of different 
nations as to the losses that are considered to fa ll 
w ith in  th is principle.”  Bramwell, L . J., in  Wright 
v. Marwood (45 L . T. Rep. N. S. 297 ; 4 Asp. Mar. 
Law Cas. 451 ; 7 Q. B. D iv. 62), seemed to th ink 
that the lia b ility  to contribute arose from  an 
implied contract inter se to contribute by those 
interested. B u t the Master of the Rolls thought, 
in  Burton v. English (49 L . T. Rep. N. S. 768 ; 
12 Q. B. D iv. 218 ; 5 Asp. Mar. Law Cas. 187), 
tha t i t  did not arise from  any contract at a ll, but 
from  the old Rhodian laws, and had become 
incorporated into the laws of England as the law 
of the ocean. He says : “  I t  is not as a matter of 
contract, but in  consequence of a common danger 
where natural justice requires that a ll should con
tribute to indemnify fo r the loss of property 
which is sacrificed by one in  order that the whole 
adventure may be saved.”  Bowen, L.J., in  the 
same case, says, tha t although legally i t  may be 
a sound way of looking at i t  as arising out of 
implied contract, he considers nevertheless th is is 
technical, and that the claim fo r average contri
bution a t a ll events is part of the law of the sea. 
Whichever way i t  is looked at, the obligation to 
contribute in  general average exists between the 
parties to the adventure, whether they are insured 
or not. The circumstance of a party being 
insured can have no influence upon the adjust
ment of general average, the rules of which, as I  
have in  effect shown above, are entirely indepen
dent of insurance. I f  a contracting party is 
insured he can claim an indem nity against his 
underwriter in respect of the contribution which 
he has been compelled to pay in  general average, 
but that is all. I  do not forget that in  some cases 
an assured may have a rig h t to recover in  fu ll fo r 
the loss of sacrificed property, but the under
writers have the rig h t to recover contribution from  
the various contributories, and subject to certain 
differences o f values the result to the under
w rite r should be practically the same as if  the 
assured had only claimed his contribution from 
them: (Dickenson v. Jardine, 18 L . T. Rep. N. S. 
717 ; L . Rep. 3 C. P. 639 ; 3 Mar. Law Cas. O. S. 
126.) B ut this exception does not affect the 
question I  am considering. The contribution is 
based on the benefit derived from  the sacrifice by 
each interest ; in  other words, on the values saved, 
and in  the case of fre ight, th is is the amount of 
fre ight at risk, minus the expenses of earning it  
which would have been saved if  the ship had been 
lost. This net amount of fre igh t is not the 
amount of fre ight which underwriters on fre ight 
would have to pay i f  the ship had been lost, 
because they would have to pay the gross amoun 
insured w ithout deducting any cost of earning it, 
which would have been saved i f  the ship had been 
lost.

Now the interests at risk in  the present case 
are the ship and the chartered freight. These 
interests belong to the p la intiffs. A ll tha t is said 
in  the cases that I  have referred to, and that I  
have said about general average and contribution,

seems u tte rly inapplicable to such a case. There 
is no contract to  contribute, and no law of the 
sea affecting the matter. I f  the p la in tiffs were 
not insured they would have to  bear the ir own 
loss. No adjustment would be required, nor would 
any question of contribution arise, and there 
would be no general average properly speaking. 
If, however, the p la in tiffs had insured a ll the ir 
interests in  one policy, expenses properly in 
curred in  averting a loss of those interests 
imperilled by a peril insured against would fa il to 
be borne by the underwriters under the sue and 
labour clause. I f  they had insured the ship in  
one policy and the fre ight in  another, i t  follows 
that the underwriters on the respective policies 
should bear expenses o f averting a loss of those 
interests in  proportion not to  the actual values 
saved, but to the benefits derived by the under
writers from the averting of the loss, that is to 
say, in  proportion to the amounts insured by 
them respectively: (Benecke on Marine Insur
ance, pp. 322 and 323.) I  have already pointed 
out tha t in  the present case there were no expenses 
incurred to avert a loss o f the jo in t interests, but 
only certain expenses incurred in  order to repair 
the ship, or owing to the delay in  effecting those 
repairs. There was no general average loss, or 
even any loss or expenditure common to both 
interests. There was no necessity for any general 
average adjustment, and no question as to any 
place of adjustment. The p la in tiffs ’ proposition 
involves the suggestion that, when one person only 
is interested in the subject-matters a t risk and 
insures them separately, the underwriters on each 
interest separately insured must be considered as 
consenting to deal w ith the assured as if  the other 
interests belong to different persons. B u t I  can 
see no foundation fo r th is in  an ordinary policy 
such as that before me, or in  fact. I t  is incon
sistent w ith the notion of a contract of indemnity, 
and w ith the principles which I  have considered 
above. The p la intiffs, however, supported th is 
suggestion by the two cases of Moran v. Jones 
(7 E. & B. 523), and Oppenheim v. Fry  (5 B. & S. 
348). The actual decision in  Mcrran v. Jones was, 
that the expenses there in  question were general 
average, to which ship, freight, and cargo were to 
contribute. There are some expressions in  Lord 
Campbell’s judgment from which i t  m ight be 
inferred that he thought that where there was no 
cargo on board, and the ship and fre igh t belonged 
to the same person, there m ight be a general 
average loss; but I  doubt whether he really meant 
to say more than that the underwriters on ship 
and fre igh t would have to contribute to a sacrifice 
incurred to avert a to ta l loss of ship and fre ight 
in  proportion to the benefit they derived from the 
sacrifice. In  Oppenheim v. Fry (uhi sup.) there 
was a policy on a steamer, the hu ll and machinery 
being separately valued, w ith  a clause “  average 
payable on the whole or on each as i f  separately 
insured.”  The steamer had discharged her cargo 
at Constantinople, and while she lay there w ithout 
any cargo on board her hu ll was damaged by 
fire, but not her machinery. The cost of repairs 
did not amount to 3 per cent, on the insured 
value of the hull, but an additional sum of 
551. 5s. lOti. was expended in  extinguishing the 
fire to preserve the h u ll from  to ta l destruction. 
I t  was proposed to add the whole of this to the 
cost of repairs, so as to take the case out o f the 
common 3 per cent, memorandum. The action
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was fo r a particular average loss on hull, and the 
decision was that, however the expenses were con
sidered, the p la in tiffs could not add the whole of 
them to the cost of repairs to make up a sum 
exceeding 3 per cent, of the insured value o f the 
hull, but that they must be apportioned between 
the h u ll and the machinery. A ll that was held 
in  both courts was, tha t the expenses ought to be 
apportioned partly to the hu ll and partly to the 
m achinery; and as when this was done the cost 
of repairs plus the portion of the said expenses 
apportioned to hu ll did not come to 3 per cent, on 
the insured value of the hull, the verdict fo r the 
defendant was allowed to stand. The judges in 
the Queen’s Bench did not consider i t  necessary 
to decide whether the expenses of extinguishing the 
fire amounting to 551. 5s. 10<f. were general 
average; and in  the Exchequer Chamber no 
reference to general average appears in  the 
judgment. Moreover, I  do not find that the atten
tion of the courts was directed to the sue and 
labour clause. The judgment of Blackburn, J. 
was especially relied on by the p la in tiffs ’ counsel; 
but the learned judge said i t  was not necessary 
fo r the decision of the case to say whether the 
expenditure was general average or not, and in 
the rest of his remarks I  do not th ink the 
distinction between general average properly 
speaking and an apportionment of expenses on 
the insured values as between an assured who 
owned all the interests and insured them sepa
rate ly and his different underwriters was present 
to the learned judge’s mind, nor is the sue and 
labour clause referred to by him. The case was 
an attempt to treat the whole expense of saving 
both interests from loss as particular average on ope 
alone, namely, the ship, whereas the expenses were 
sue and labour charges, properly apportionable as 
between the shipowners and the ir underwriters 
over the interests benefited: (Kidston v. Empire 
Marine Insurance Company, L . Rep. 2 C. P. 357.) 
In  the American case of Potter v. Ocean Insur
ance Company (3 Sumner, 27), Story, J. con
sidered the underwriters who insured different 
interests belonging to one person as being in  the 
same position w ith regard to general average as if  
they had really been different contributories ; but 
I  notice tha t he speaks of the loss as being “  in 
the nature of general average,”  and he illustrates 
his argument by the case of an empty ship which 
is dismasted in  a storm and compelled to put 
in to  port to repair, or otherwise she must 
be abandoned at sea, and he asks, “  Are not the 
expenses of the voyage in  such a case to the port 
of necessity of the nature of a general average ? 
Are they not incurred as much fo r the benefit of 
the underwriters as for the shipowner ? ”  These 
expenses, fo r the reasons I  have given above, are 
not, in  my opinion, general average; but the 
underwriters on ship may be made liable fo r such 
o f them as are incurred to avert loss on the 
grounds I  have before stated.

Unless, therefore, the clause “ general average 
payable asperforeign statement, i f  required,”  alters 
the case, there was no loss on the fre ight policy. 
The object of th is clause was fu lly  considered in 
Harris  v. Scaramanga (26 L . T. Rep. N. S. 797; 
L . Rep. 7 C. P. 481; 1 Asp. Mar. Law Cas. 339), 
where i t  was held, upon a policy on goods which 
contained the clause, “  to  pay general average as 
per foreign statement i f  so made up,”  that English 
underwriters are bound by the foreign adjust

ment as an adjustment, i f  made according to the 
law of the country in  which i t  was made, and that 
they are so bound although the contributions are 
apportioned between the different interests in  a 
manner different from  the English mode, or 
although matters are brought into or omitted 
from  general average which would not be so treated 
in  England. The present Master of the Rolls 
in  the course of his judgment refers to the 
diversities which may arise if  th is clause be not 
inserted as pointed out in  2 P h illips on Insurance, 
sect. 1414, and says: “ I t  seems to me that the 
only way to give effect to the marginal provision 
in  this case, and an effect as against the under
w riter who has by it  taken upon himself some 
real substantial obligation different from  his 
ordinary obligation, is to say that i t  was intended 
to meet this recognised diversity, and to oblige 
the underwriter to indemnify the assured against 
a loss which should fa ll upon him by compulsion 
in  the port of Bremen, and which should be there 
treated as against him as a general average loss 
or contribution.”  This clause then makes the 
underwriter liable to pay on the same basis as 
tha t on which the contributories have been com
pelled to pay under an adjustment made up at a 
foreign port in  accordance w ith the law o f that 
port, and the statement referred to in the clause 
is a foreign statement which has been necessarily 
and properly prepared in  order to adjust the 
rights and liab ilities of contributories; tha t is, 
tbe amounts to be contributed by the various 
parties interested in  an adventure fo r the purpose 
of enabling those parties to settle w ith each other 
a t the foreign port at which the adjustment 
should be made, although possibly i t  is imma
te ria l whether that statement is in  fact made up 
by an adjuster residing at the foreign port or in 
England, provided i t  is in  accordance w ith the 
law of the foreign port, where the adjustment 
ought according to the circumstances of the case 
to be made. B ut in my opinion the clause has no 
relation to a case like the present, where there 
has been no necessity fo r any foreign adjustment, 
nor any compulsion to pay general average 
according to foreign law, nor any contribution in 
fact in  general average. The statement before 
me was merely prepared in order that the plain
tiffs  m ight claim upon the ir underwriters, and it  
is not based upon the true benefit derived by the 
underwriters from the alleged losses, fo r i t  is 
based on actual values, and not on insured values. 
I t  is based on a supposed contribution which has 
no foundation in  fact, and which the p la in tiffs ’ 
counsel admitted was a fiction. Adjustments are 
made at the port of destination, or where the 
voyage is broken up, because of the necessity fo r 
an adjustment at the place where the interests 
separate, and at a time when the master can 
compel the contributories to pay, or secure the 
amounts to be contributed, before he parts w ith 
the goods and gives up his lien on them. There 
is no reason in  principle, nor of necessity, nor 
even of convenience, why the claim on the under
writers in  this case should be made up upon an 
American rather than upon an English basis. 
The claim is in  respect of expenditure made in  
England, and not in  respect of any sacrifice of 
subject-matters of insurance. The reason why 
the p la in tiffs prefer the American basis is that, 
i f  i t  can be supported, they w ill recover from their 
underwriters fo r the wages and provisions of the
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crew, which i t  was admitted would not be allowed 
in  th is case in England. I  notice that the state
ment is only alleged to be made up according to 
American law, and, after referring to the American 
works on general average. I  doubt whether 
according to that law the expenses in  question 
would in  the present case be adjusted as a general 
average loss. I  th ink the admission in  this case 
means little  i f  anything more than that, according 
to American law, wages and provisions of the 
crew from  the time a vessel bears away fo r a port 
of repairs are allowed in  general average, pro
vided tha t i t  is necessary fo r the safety of the 
ship, cargo, and fre ight alike, that the repairs should 
be made, whether the in ju ry  which created the 
necessity fo r them was itse lf caused by a general 
average act, or by a peril excepted in  the contract 
of carriage. I  am therefore of opinion that the 
p la in tiffs ’ claim fails, and that the defendant is 
entitled to judgment w ith  costs.

Solicitors fo r the p la intiffs, Botterell and Roche.
Solicitors fo r the defendants, Pritchard  and 

Bons.

Tuesday, June 20, 1893.
(Before B arnes , J.)
T he  M un ro e . (a)

Marine insurance — Collision clause — Sunken 
wreck.

Where a steamship ran aground and rested on an 
old sunken wreck, and then moved forward on to 
iron ore, which had some years before formed 
part of a cargo of another vessel, and sustained 
damage by the contact with the wreck and ore, 
the underwriters were held liable for such 
damage under a policy covering “ loss or damage 
through collision with any sunken wreck.”

T h is  was a claim by the International Marine 
Insurance Company against an underwriter under 
a policy of re-insurance.

The p la in tiffs had re-insured w ith the defendant 
andotherunderwriters the screw-steamship Munroe 
fo r 20001, by a policy which so fa r as is material 
was as follows :

Being a re-insuranoe of the International Marine Insur
ance Company Limited, and (or) on account of whom it 
may concern, against the risk of loss or damage through 
collision with any other ship or vessels, or ice, sunken or 
floating wreck or other floating substance, or harbours, 
wharves, piers, stages, and similar structures, and 
including the It. D. C. as in original and all speoial 
clauses such as Allans, Cunards, &c , so far as regards 
collision.

I t  was agreed between the parties that the 
action should be tried  upon the facts appearing 
in  a memorandum of the master of the Munroe, 
the protest, policy of re-insurance, two surveyors’ 
reports, a survey report on behalf of cargo, and 
a jo in t certificate of two surveyors’ opinions.

The claim was in respect of damage sustained 
by the steamship Munroe taking the ground while 
entering Port Talbot, and resting on and coming 
in  contact w ith an old wreck and cargo out of 
another ship.

In  the master’s memorandum it  was stated, 
With reference to the accident to my steamer the 

M u n ro e , in which she was ashore at the entrance to 
Port Talbot, I beg to confirm the statement that during 
the time she was lying there she was lying partly on the 
wreck of the S a la d o , and partly on the remnants of the

(a) Reported by Butler A spinall, Esq., Barrister-at-Law.

wreckage of a cargo of iron ore ; that whilst lying there 
the greater part, if not all, the damage sustained by her 
was caused by the obstructions and abnormal state of 
the shore in consequence of the wreckaee. This is borne 
out by the state of the bottom of the ship, which clearly 
shows that she was subjected to a strain which could 
not have been put upon her had she lain on the strand 
in a way which might be expected in a sandy bottom.

According to the protest, the Munroe in  the 
course of a voyage from Huelva to P ort Talbot 
laden w ith a cargo of ore and precipitate on 
the 7th Feb. 1893 while attem pting to enter Port 
Talbot ran on to the beach, and on the tide fa lling  
she was found to be ly ing  on an old wreck. She 
bumped heavily, and subsequently moved forward 
and struck on some iron ore which had formed 
part of the cargo of another vessel. She was 
u ltim ately got off on the 13th, and sold fo r 9101.

According to one survey report i t  was alleged 
that the “ Munroe firs t struck the projecting 
wreck of the Salado w ith her starboard bow, 
passed over same u n til she rested amidships and 
remained, and that the damages sustained were 
caused through her strik ing  and grounding on 
the said wreckage.”

According to another report she was found 
“ ly ing fore and a ft on the wreck of a vessel, the 
frames of which were from  a foot to eighteen 
inches above the sand. D uring the next two or 
three tides the Munroe moved about her own 
length fu rthe r forward off the Salado, and on to a 
bank of iron ore, which was a cargo of another 
vessel which had been ly ing  there some two or three 
years. I t  is my opinion that the damage to plates 
of bottom was caused by the frames of Salado 
holing and the iron ore indenting them,”  and that 
the fu rther damage was “  p rincipally caused by 
the excessive strain the vessel sustained ly ing  on 
the wreck of the Salado and the bank of iron 
ore.”

Pickford and Bateson, fo r the p la in tiffs.—The 
vessel became a constructive to ta l loss by damage 
caused by a collision w ith  a sunken wreck. I f  so, 
the defendants are liable under the policy. [They 
were stopped.]

Joseph Walton, Q.O. and J. A. Hamilton fo r the 
defendants.—The vessel merely ran on the beach 
or stranded. There was no collision, so as to  
satisfy the terms of the policy. Iron  ore cannot 
be said to be sunken wreck.

B arnes , J.—The question in  th is case is, whether 
or not, under the circumstances which have 
happened, there has been loss or damage through 
collision w ith the matters described in  the clause 
in  the policy which would enable the p la in tiffs to 
recover from  the defendants. The facts are stated 
in  the protest, in  a memorandum of the master, 
and in  several surveys which have been placed 
before me, and it  seems that on the 7th Feb. 1893 
the Munroe was entering P ort Talbot, and in 
coming in, as she neared the pier, she took a sheer 
which those on board of her were unable to 
counteract, and she ran on what they thought was 
the beach; but when the water le ft her they 
found she was in  fact ly ing  on the top of an old 
wreck of a vessel called the Salado. ' She struck 
there very nearly amidships, and after an interval 
came fu rther forward u n til she struck on some 
wreckage described as iron ore from some other 
ship which was ly ing  there, and by both those 
strikings she was damaged. To what extent the 
la tte r was of serious im port I  do not know. I t
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seems to me that practically no distinction can be 
drawn in  substance between the two cases; but 
the question is, whether this is loss or damage 
through collision w ith a sunken wreck or wrecks. 
I t  is said, on behalf of the defendants, that it  is 
nothing more than a taking of the ground, and 
that the ground was unfortunately harder 
underneath than i t  ought to be, owing to 
some submerged wreckage. I  do not so regard 
the facts. The Munroe seems to me to  have 
run on to a sunken wreck and there remained 
fast u n til the damage was done by the wreck, and 
afterwards by the iron ore. The surveyors 
are of opinion that the Munroe firs t struck the 
projecting wreck of the Salado w ith her starboard 
bow, passed over the same u n til she rested amid
ships and remained, and tha t the damages sus
tained were caused through her striking and 
grounding on the wreckage. The other documents 
are very much to the same effect, and the conclu
sion to which I  have come is, that th is was “ loss 
or damage through collision w ith sunken wreck ”  
or wrecks w ith in  the meaning of the clause which 
affects this insurance; and that the whole of the 
damage is covered thereby. Therefore my judg
ment w ill be fo r the p la intiffs, fo r an amount to 
be ascertained in  the way agreed upon; or, in  the 
event of any difficulty, the matter can be referred 
to me. The p la in tiffs w ill have a certificate fo r 
the ir costs.

Solicitors fo r the p la intiffs, Field, Roscoe, and 
Co.

Solicitors fo r the defendants, Waltons, Johnson 
Bubb, and Whatton.

J U D IC IA L  C O M M IT T E E  OP T H E  
P R IV Y  C O U N C IL .

Saturday, June 24,1893.
(Present: The R ight Hons. Lord W atso n , Sir 

R ic h a r d  Co u c h , Sir F r a n c is  J e u n e , and 
G eorge  D e n m a n .)

T h e  U t o p ia , (a)
ON A P P E A L  F R O M  T H E  V IC E -A D M IR A L T Y  COURT 

OF G IB R A L T A R

Collision — Sunken wreck — Lights — Harbour 
authority — Maritime lien— Wrecks Removal 
Act 1877.

Where the harbour authority of the port of G. under, 
took and paid fo r the lighting of a sunken wreck, 
of which her owners continued in  possession and 
eventually raised, and in  consequence of the 
lighting being inefficient another vessel col
lided with the wreck, her owners were held not 
liable fo r the collision, the control and manage
ment of the lighting of the wreck having been 
undertaken by the harbour authority, and the 
owners having been guilty of no negligence:

Held further, that in  the circumstances no mari
time lien attached to the wreck so as to render 
i t  liable to make good the damage done to the 
other ship.

The Bywell Castle (41 L. T. Rep. N. S. 747 ; 
4 P. Div. 219; 4 Asp. Mar. Law Cas. 207) 
approved.

T h ese  were cross-appeals from  the decision of
the V ice-Adm iralty Court of G ibraltar in  two con-

[Priv. Co.

solidated collision actions by which the Chief 
Justice held both ships to  blame.

The collision occurred in  G ibraltar Bay on the 
31st March 1891 between the s.s. Primula  and 
the wreck of the s.s. Utopia.

A t the time of the collision the screw-steamship 
Primula was entering G ibraltar Bay at about 8 p.m. 
when the look-out suddenly saw and reported the 
mast and funnel of a sunken wreck on the star
board bow and about fifty  yards away. The 
Primula was at th is time d rifting , but her engines 
were at once put fu ll speed ahead and her helm 
was hard-a-starboarded, but before she had time to 
answer she struck the wreck, which proved to be 
the s.s. Utopia sunk on the 17th March.

The witnesses on behalf of the Primula  alleged 
tha t the wreck was not lighted, and that there 
were no lights in the v ic in ity  to indicate the 
position of the wreck. They also alleged that 
they executed the best manœuvre by putting 
the ir engines ahead, and tha t they could not go 
astern, as there was a steamer close behind 
follow ing them in.

I t  appeared that after the Utopia was wrecked on 
the 17th March 1891 her owners continued to lig h t 
and watch her u n til the 21st, when the captain of 
the port, th inking that she was not properly lighted, 
assumed the task and hired a hulk and the 
necessary lights fo r this purpose. On the 23rd 
March the hulk was moored in  position on the 
port side of the wreck, and men were placed in 
charge of her to see that the necessary lights were 
duly exhibited. The port authorities paid fo r 
the hulk and the lighting.

Evidence was called at the tr ia l on behalf of 
the Utopia to prove that the lights required by 
the Board of Trade Regulations were exhibited 
and burning on the hulk at the time of and before 
the collision, and that proper indications were 
given to the Primula of the position of the wreck. 
The owners of the Utopia continued in  posses
sion of her while she was lying sunk, and eventually 
raised her.

The Chief Justice tried the case w ith  the assis
tance of assessors, and found both ships to blame ; 
the Utopia because her ligh ting  was deficient and 
improper, and that her owners were responsible 
therefor; the Primula because on seeing the 
wreck she had set her engines ahead and not re
versed them.

By Order in  Council dated the 2nd Feb. 1884 :
Except in respect of matters which now are or here

after may be provided for by any Order in Council or 
local ordinance for the time being in force in Gibraltar, 
or by any Act of Parliament expressly or by necessary 
inference extending to Gibraltar, or by any proclamation, 
or by any instrument issued under the authority of such 
Order in Council, local ordinance, or Act of Parliament, 
the law of England as it existed on the 31st day of Dec. 
1883 shall be hereafter in force in Gibraltar so far as it 
may be applicable to the oircumstances thereof.

By the Port Order in  Council, G ibraltar, the 
3rd A p ril 1886 :

12. It shall be lawful for the captain of the port from 
time to time to make, and when made to alter and revoke, 
all such regulations in writing as he may deem expedient 
for the government and use of the port and harbour 
of Gibraltar, and of all ships, hulks, and boats being 
therein.

23. If any ship, hulk, or boat shall from any cause be 
sunk in the port or harbour of Gibraltar, and the owner 
or master thereof shall fail to remove the same within 
fourteen days or within such further notice as the 
captain of the port may fix after such owner or master

T h e  U t o p ia .

(o) Reported by Botlhr Aspinall, Esq,, Barrister-at-Law.
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shall havn been required in writini? by the captain of the 
port so to do, it shall be lawful for the 
port to remove such ship, hulk, or boat, and the expense 
of such removal shall be repaid to the owner or master 
thereof, and in default of payment the captain of the port 
may recover the same as a penalty under this order ; 
the captain of the port may sell such ship, hulk, or boat, 
and out of the proceeds of the sale pay such expenses, 
rendering the overplus, if any, to the owner or master 
on demand.

The Wrecks Removal A ct 1877 (40 & 41 Y ict. 
c. 16) :

Sect. 4. Where any vessel is sunk, strandtd, or aban
doned in any harbour or tidal water under the jurisdic
tion of a harbour or oonservancy authority , or in or near 
any approaob thereto, in such position as in the opinion 
of the authority to be, or be likely to become, an obstruc
tion or danger to navigation in that harbour or water, 
or in any approach thereto, the authority may take 
possession of and raise, remove, or destroy the whole or 
any part of the vessel, and may light or buoy any such 
vessel or part until the raising, removal, or destruction 
thereof, and may sell in such manner as they think nc 
any vessel or part so raised or removed, and also any 
other property red vered in the exercise of their powers 
under this Act, and may. out of the proceeds of such sale 
reimburse themselves for the expenses incurred by 
'them under this Act, and shall bold the surplus it 
any, of such proceeds in trust for the persons entitled 
thereto.

Finlay, Q.C. and Aspinall, Q.C. (with them 
Butler Aspinall), fo r the owners of the Utopia, m 
support of their appeal.—The judge in  the court 
below was wrong in  holding the owners of the 
Utopia in  fau lt. A fte r the port authority had 
taken the ligh ting  out of their hands, the ir respon
s ib ility  was at an end. The ligh ting  was in  fact 
efficient; hut, even assuming it  to be otherwise, the 
owners of the wreck could not interfere w ith the 
manner in  which the port authority discharged its  
duties:

B ro w n  v. M a lle t t, 5 C.B. 599;
W h ite  v. C ris p , 10 Ex. 312 ;
The D o u g la s , 47 L. T. Rep. N. S. 502 ; 

5 Asp. Mar. Law Cas. 15.
7 P. D. 151 ;

The captain of the port had authority to under
take the ligh ting  of the wreck. The fact of a 
collision does not necessarily give rise to a 
maritime lien, and as in  the present case the 
owners of the wreck were gu ilty  of no negligence, 
the ship is not liable to answer the claim of the 
owners of the P rim u la :

The O astlegate, (1893) App. Cas. 52; 7 Asp. Mar. 
Law Gas. 284 ; 68 L. T. Rep. N. S. 99.

The Primula was alone to blame. A  cardinal rule 
of navigation is, that where there is risk of 
collision a vessel should stop her way. The 
Primula in  fact increased her speed and so caused 
the collision.

Cohen, Q.C. and Bailees, fo r the owners of the 
Primula, contra.—T te  Utopia is alone to blame. 
A t the time of the collision the Utopia had not 
been abandoned by her owners. She was s till 
their property, and was under the ir control. I t  
was the ir duty to see that the persons who were 
ligh ting  her did so efficiently. A  maritime lien 
attached to the Utopia in  respect of th is collision, 
and if  so, she is answerable to make good the 
damage done to the Prim u la :

The T iconde roga , Swa. 215;
F le tch e r v .B ra d d ic k , 2 B &P. 182;
H o d g k in so n  v. F e rn ie , 2 C. B. N. S. 415.

The judge was wrong in holding the Primula to 
blame fo r her action w ith her engines. In  fact 
she did the best and only thing she could, having 

Vol. V IL , N. S.

regard to the fact there was a vessel close astern 
of her. Even assuming the court should th ink 
her action was wrong, the fa u lt was excusable. 
Her master had not sufficient time to determine 
on the best course, and had to act on the spur of 
the moment:

The B y w e ll C astle , 41 L. T. Rep. N. S. 747 ;
4 Asp. Mar. Law Cas. 207 ; 4 P. D. 219.

Aspinall, Q.C. in  reply. Cur. adv. vult.

June 24.—Judgment was delivered by Sir 
F r a n c is  J b u n e .—These are appeals from the 
decisions of the Chief Justice of G ibraltar, in  two 
consolidated actions, the firs t being brought by 
the owners of the steamship Utopia, against the 
owners of the steamship Primula and fre ig h t; the 
second being brought by the master of the 
Primula, against the Utopia. The case arose out 
of a collision occurring between the Utopia, which 
was ly ing  sunk in  G ibraltar Bay, and the Primula 
entering that bay at about 8 p.m. on the 31st 
March 1891. The Utopia had been sunk by the 
collision w ith Her Majesty’s ship Anson, on the 
17th March, a t a spot about a quarter of a mile 
N.-by-E. of the extrem ity of the New Mole, and 
thereafter lay w ith  her hu ll submerged, but her 
two masts, her yards, and her funnel above water, 
the masts being immersed only to the extent of 
about fifteen feet, and the funnel proper not at 
all. From the 17th to the 23rd March the wreck 
was lighted by her owners, a lig h t being hoisted 
at each masthead. The acting captain of the port 
of G ibraltar then complained to the managers 
fo r the owners of the Utopia that the ligh ts were 
not sufficient and were not properly looked after, 
and gave an order to W illiam  Adair, a boarding 
officer, to have a hulk moored in  the v ic in ity o f 
the wreck, in  order to warn vessels in  accordance 
w ith the Board of Trade Regulations. These 
instructions are in  No. 28 of the Board of Trade 
Regulations, and are as follow s: “  In  England 
and Ireland, wherever a lig h t vessel or other craft 
is anchored, to mark the position of a wreck, the 
top sides w ill be coloured green, and she w ill be 
fu rther distinguished by day by three balls placed 
on a yard twenty feet above the sea, two balls 
(vertically) on the side on which navigating vessels 
may safely pass, and one on the other by night 
by three fixed white lights sim ilarly arranged and 
w ith the same meaning. These marking vessels, 
when so employed and fitted, w ill not show the 
ordinary rid ing  lig h t.”  M r. Adair, in  pursuance of 
this order, agreed w ith the owner of a hulk that she 
should be placed near the wreck in  the position, 
and exhibiting the lights, described in  these 
instructions. On the 23rd March the hulk was 
accordingly anchored on the port side of the 
wreck, w ith four shackles to S. W ., and four to N.E., 
by the bows on a swivel. In  th is position the 
hulk swung w ith the tide, and when swung stem 
on was about th irty  fathoms from the wreck. I t  
was the duty of those employed to see that, when 
the vessel swung, the yard was braced round, so 
as to preserve the position of the lights relatively 
to the wreck. The expense of th is hulk was 
defrayed by the port authorities. I t  is not 
necessary to refer at any length to the mode of 
ligh ting  the wreck, or to the way in which the 
instructions to the owners of the hulk were 
carried out by the men employed by them fo r the 
purpose. Evidence was given on behalf of the 
Primula, that only two lights were visible on

3 G
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board of the hulk before the collision, fo r which 
some time afterwards three lights were seen to be 
substituted, and that in  consequence those on 
board of the Primula were ignorant that they 
were approaching the Utopia t i l l  they saw her 
masts and funnel, and so came into collision w ith 
her. On the other side was called Manuel Cruz 
one of the men on board the hulk, who said that 
the lamps were of the proper number, and in  the 
proper position. I t  is clear, however, that the 
evidence of th is witness was not accepted by the 
learned judge in  the court below, fo r he has found 
that i t  probably was the case that on the night 
o f the collision the duties of the light-keepers on 
board of the hulk were very inefficiently per
formed. Their Lordships see no reason to doubt 
the correctness of this opinion, and they th ink i t  
must be taken to be the case that, owing to the 
neglect on the part of those employed by the 
acting captain of the port, that is to say the port 
authority, the position of the wreck was in 
sufficiently indicated, and that in consequence 
those in  charge of the Primula were misled and 
had no notice from lights of the position or 
existence o f the wreck.

The firs t question which is raised in  this appeal 
is, whether the owners of the Utopia are liable 
to the owners of the Primula fo r the damage 
sustained by the Primula in  the collision 
by reason of this insufficient ligh ting  of thé 
Utopia. The learned judge in  the court below 
has held that the owners of the Utopia are 
liable, because they remained in  possession of 
the wreck, and on them alone rested the responsi 
b ility  of taking every means in  their power to 
secure ships entering the harbour from the 
danger of collision w ith her. Their Lordships 
th ink tha t the law applicable to this case may 
be gathered from three authorities, which their 
Lordships do not regard as being in conflict. The 
firs t of these cases is that of Brovm v. Mallett {ubi 
sup.), which was decided on demurrer, and in which 
the question being whether in  the absence of an 
allegation that the possession and control of a 
vessel, after she had foundered, was in the defen
dants, an obligation to protect other vessels 
against in ju ry  was imposed on them. That ques
tion was answered in  the negative. I t  is to be 
observed that what was laid down was, and was 
only, that “  this duty of using reasonable sk ill 
and care fo r the safety of other vessels is incident 
to the possession and control of the vessel.”  
The case does not define exactly what is meant by 
possession and control, nor does it  throw lig h t on 
what constitutes reasonable sk ill and care in 
circumstances such as those of this case. In  the 
case of White v. Crisp (ubi sup.), also decided on 
demurrer, the pleader alleged a transfer of the 
vessel,and that the transferees had and exercised, at 
the time of the happening of the in ju ry, possession, 
control, management, and direction of the vessel. 
I t  was held tha t they were liable. B ut the Court, 
in  giving judgment, defined their understanding 
of the allegation that the defendants had and 
exercised possession, control, management, and 
direction of the vessel, to be that “  the defendants 
had i t  in  their power, by due care and exertion, 
to have altogether removed this vessel, or to have 
shifted at least its position, and so m ight reason
ably have been able to have prevented the in ju ry ,”  
ana added that, “  i f  these words do not mean this, 
we th ink there was no lia b ility  on the part of the

defendants.”  I t  is clear, therefore, from  this case 
that, to the extent to which the owners have 
properly parted w ith the control and management of 
the ir vessel, the ir lia b ility  ceases. The case of the 
Douglas {ubi sup.), decided in  the Court o f Appeal, 
is very sim ilar to the present. There the steam
ship Douglas was by the fa u lt of those on board of 
her sunk in the Thames. The vessel was never 
abandoned, but the master and mate took steps 
to inform  the harbour master, and the mate was 
told that the harbour master undertook to ligh t 
the wreck. The steamship Mary Nixon collided 
w ith the Douglas six hours after she sank, and it  
appears to have been assumed, and indeed would 
seem clear (although it  was suggested before 
their Lordships that there was no negligence in 
anyone), that the harbour master m ight have 
taken, but did not take, steps to lig h t the wreck. 
I t  was held by S ir Robert Phillim ore, on the 
authority of White v. Crisp {ubi sup.) and Brown v. 
Mallett {ubi sup.), that the “  possession, manage
ment, and control of the Douglas was not aban
doned by her master aud crew,”  and that the 
owners were therefore liable. On appeal this 
decision was reversed, on the ground that, inas
much as notice was given to the harbour master, 
the defendants were not gu ilty  of negligence. I t  
may be observed also that, in the opinion of Cotton, 
L .J ., the defendants had in  fact fo r the time 
abandoned the control of the wreck. The result 
of these authorities may be thus expressed : The 
owner of a ship, sunk whether by his default or 
not (w ilfu l misconduct probably giving rise to 
different considerations), has not, i f  he abandon 
the possession and control of her, any respon
s ib ility  either to remove her, or to protect other 
vessels from coming into collision w ith her. I t  is 
equally true that, so long as, and so fa r as, posses
sion, management, and control of the wreck be 
not abandoned, or properly transferred, there 
remains on the owners an obligation in regard to 
the protection of other vessels from  receiving 
in ju ry  from her. But, in  order to fix  the owners 
of a wreck w ith liab ility , two things must be 
shown : first, that in  regard to the particular 
matters in  respect of which default is alleged, 
the control of the vessel is in  them, that is to say, 
has not been abandoned or legitim ately transferred ; 
and secondly, that they have, in the discharge of 
the ir legal duty, been gu ilty  of w ilfu l misconduct 
or neglect. In  the present case the Utopia was 
certainly not abandoned by her owners, in  the sense 
that they gave up a ll rights of property and posses
sion in  her. On the contrary, they no doubt always 
intended to raise her i f  they could, and in  fact, 
either before or soon after the collision w ith the 
Primula, they commenced the construction of a 
coffer dam, and by its means eventually recovered 
the vessel. I t  is clear, however, that before the 
collision w ith the Primula the port authority of 
G ibraltar, represented by the acting captain of 
the port, took from the owners, and itse lf assumed 
the task, of protecting other vessels from the 
wreck, by means of the signals which it  directed 
to be employed fo r the purpose. The owners of 
the Utopia yielded to the action of the port 
authority, and thenceforward stood aloof from 
the operation of ligh ting  the wreck. In  these 
circumstances i t  appears to their Lordships that 
the control and management of the wreck so far 
as related to the protection of other vessels from 
her, and of her from  them, was properly trans-
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ferred to the port authority. Further, their 
Lordships are unable to see how any part of the 
conduct of the owners of the Utopia can lay them 
open to a charge of negligence, ^ e itlie r in allow
ing the port authority to take on itse lf th  
of the lighting, nor in  abstaining fro m  interfering 
w ith the subsequent action of the port authority 
in the matter, do their Lordships th ink that any 
default can be imputed to them. I  w 
dangerous if  an owner of a wreck were compelled 
in order to avoid a personal responsibihty to 
interfere w ith  the action taken y P 
authority, constituted fo r such purposes, to ensure 
the safety of other vessels navigating those wateis. 
Their Lordships do not desire to indicate any 
doubt whether the port authority of G ibraltai had 
legally power to deal w ith the protection of sunken 
vessels ; but they do not th ink d  necessary to 
inquire into the precise legal foundation of such 
power. The action taken by the port authority was 
certainly w ithin the apparent ^
and i t  would be impossible to hold that the 
captain or owners of a vessel entenng port were 
bound, under pain of being held liable fo r the acts 
of the port authority, to inquire into the sources 
of its  legal power before rendering obedience or
deference to it. +1,„

I t  was suggested m argument that, as tne 
action against the Utopia is an action m rem, 
the ship8 may be held liable, though there be 
no lia b ility  in  the owners. Such contention 
appears to their Lordships to be contrary to 
principles of maritime law, now well recognised. 
No doubt at the time of action brought, a ship may 
be made liable in  an action in  rem, though its 
then owners are not, because, by reason of the 
negligence of the owners or the ir servants caus
ing a collision, a maritime hen on their vessel 
may have been established, and that lien binds 
the vessel in  the hands of subsequent owners. 
B ut the foundation of the lien is the negligence 
of the owners or the ir servants at the time of the 
collision, and if  that be not proved, no lien comes 
into existence, and the ship is no more liable 
than any other property which the owners at tne 
time of the collision may have possessed. In  the 
recent case of The Castlegate (uhi sup.), in  the 
House of Lords, language used by the present 
Master of the Rolls, in  the case of The Parlement 
Belae (5 P. D. 197; 4 Asp. Mar. Law Gas. ¿34 ; 
42 L . T. Rep. N. S. 273), which expresses the above 
view, was quoted w ith an approval which their 
Lordships desire to repeat.

The second question m this case relates to the 
conduct of the Primula. The learned judge 
in the court below, guided in  part by the expert 
evidence called before him, has held tha t the 
captain of the Primula, by putting his engines 
fu ll speed ahead, and his helm hard-a-starbo_ard, 
contributed to the collision. The account given 
by the master of the Primula of the circum
stances, and of his action, is as follows: 
“ Passing New Mole Head, saw vessel w ith 
two lights on our port bow, nearly ahead; took 
them fo r ship’s anchor lights ; took it  to be one 
on each masthead ; came on, sometimes stopped, 
and sometimes moving engines to steer ; nothing 
reported to me passing New Mole Head ; look-out, 
man hailed there was something on starboard 
bow about five minutes before collision ; engines 
not moving th en ; ship d riftin g ; I  observed 
funnel, mast, and yard above water on starboard

bow about fifty  yards away; no ligh ts on 
them, two points on starboard bow (funnel); 
put engines fu ll speed ahead fo r five or ̂  six 
turns, and put helm hard-a-starboard; i f  I  
had ported, I  should have gone amidships; 
should not' have cleared her; after the turns I  
stopped engines ; i f  I  had gone astern, 1 should 
have struck steamer amidships jus t the same; 
could not go astern, as there was another steamer 
astern of me also coming in ; I  th ink stem of the 
Utopia was visible above water, but that n ight 
could see nothing but masts, and funnel; _ there 
was nothing whatever to indicate her position.”  
The accuracy of th is statement appears to have 
been doubted by the learned Chief Justice on one 
point only, that relating to the ship alleged to be 
following the Primula. Having regard to the 
fact that the express statement of the master of the 
Primula on this point is corroborated by his crew, 
is contradicted only by the occupant of the hulk, 
whose statement as to the lights cannot be 
accepted, and was not challenged in  cross-exami
nation at a tim e when i t  would have been possible to 
have sought fo r further corroborative evidence, 
the ir Lordships are not prepared to reject the 
assertion of the master of the Primula that there 
was a vessel close astern of him which impeded 
his going astern. I t  may be added, that the 
learned judge has found, in  their Lordships 
opinion correctly, that the tide was half ebb and 
the wind northerly. The question is one of sea
manship, and i t  is in  the ir Lordships opinion a 
question of seamanship in  circumstances of instant 
peril. They th ink that the master of the Primula 
is entitled to pray in  aid this la tte r circumstance 
in  the consideration of his conduct, on the 
principles approved by the Court of Appeal m 
the case of The By well Castle (uhi sup.). Their 
Lordships do not th ink i t  necessary to examine 
the expert evidence in  the court below, inasmuch 
as they have the assistance of sk ill assessors. 
Taking the facts and circumstances to be as above 
stated, they have requested the ir assessors to 
advise them whether the captain of the Primula, 
in  pursuing the course he adopted, acted w ith 
that care and sk ill which m ight reasonably be 
expected of a competent navigator, and they 
are advised w ithout hesitation that he did so act. 
This advice their Lordships th ink i t  rig h t to adopt. 
Their Lordships therefore th ink that the appeal 
of both parties should be allowed, that the decree 
of the court below should be reversed, and both 
actions dismissed, and that each party should bear 
their own costs of th is appeal and in  the court 
below. They w ill humbly advise Her Majesty 
accordingly.

Solicitors fo r the appellants, Clarkson, Green- 
wells, and Co.

Solicitors fo r the respondents, Clarkson, 
Damant, and Toovey.
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U n i o n  S t e a m s h i p  C o m p a n y  v . C l a r i d g e .

Jan. 19 and Feb. 3.
(Present: The R ight Hons. Lords W a t s o n  

H a l s b u r y , M a c n a g h t e n , and M o r r i s  Sir R 
C o u c h , and D a v e y , L.J.)

U n i o n  S t e a m s h i p  C o m p a n y  v . C l a r i d g e  (a)
O N  A P P E A L  P R O M  T H E  COURT OP A P P E A L  OP 

N S W  Z E A L A N D .

In jury to workman—Common employment_Neali

sssT jiS r*fo am'sf *  u n io a L °

owners should “ provide fo r elch hatch t £
t a n ” r9eT'hrne Vnn?hi river- and one hatch- man 1 he respondent, who was one of the 
stevedores labourers, was injured durinq the 
unloading by the negligence of one of the

m iT fa K r71’-Wh° Was °ne ° f  the crew of the ship. 
H that i j u d g m e n t  of the court below), 

that the winchman and the respondent were not 
in  a common employment, and that the appellants 
were liable fo r the negligence of the winchman.

T h is  was an appeal from  a judgment of the Court 
of Appeal of New Zealand (Richmond, W illiam s 
and ConnoUy, JJ.), who had reversed a judgment 
of Denniston, J m an action brought by the 
respondent against the appellants to recover

^ - * % » » •
« » duaemmt

Lawson Walton, Q.C. and Brooke Little  appeared 
fo r the appellants, and argued that the case ¡could 
not be distinguished from Bourke v. White Moss 
CoM'e«, Compaq (36 L. T. Rep. N. S. 49; 2 C P 
Div. 205), where the contract was precisely the 
same, and was held to create a common employ

R?nh N T ew  10tWr  Muf ray v- Currie )23 L  T. Rep. N . S. 557; L. Rep. 6 C. P. 24), which 
plowed the earher case of Murphy y. hCar a lii 

(3 H. & C. 462); and i t  has been followed lately 
m Donovan v. Lama and Co. (68 L  T Rer, 1ST q 
512 ; (1893) 1 Q. B. 629). The case of ^  b‘ 
Lindsay (65 L . T. Rep. N. S. 97; (1891) A  CS°371)

S a° S , ? X * ” f e S a t le' b“  "
Quarman v. Burnett, 6 M . & W . 499 •
Manning v. Adams, 32 W . R. 4 3 0 ;
Moore v. Palmer, 2 Times L. Rep. 781.

Finlay, Q.C. and Corner, who appeared fo r the 
respondent, were not called upon to address their 
Lordships.

A t the conclusion of the argument fo r the 
appellants, their Lordships took time to consider 
their judgment.

Feb. 3.—Their Lordships’ judgment was de- 
livered by

Lord W a t s o n .— The appellant company are 
owners of the steamship Orowaiti, which arrived 
at Lyttle ton Harbour, in Aug. 1891, w ith a 
cargo of coal. They contracted w ith the Canter
bury Stevedoring Association Lim ited fo r the 
discharge of the cargo into a h u lk ; and, in the 
course of that operation, the respondent, whilst 
working as a lumper in the employment of the 
association, was severely injured by the fa ll of a 
basket of coal. He thereupon instituted this suit 
*or damages against the company, upon the

(a) Reported by C. E. Malden, Esq., Barrister-at-Law.

[ P r i v . C o .

allegation that his injuries were occasioned by 
the negligence of one or more of the crew of the 
Orowaiti. The ca,se went to tr ia l before Denniston, 

. and a special ju ry  of twelve. I t  appears from 
the evidence then led, that the Orowaiti had four 
hatches, at a ll of which the process of unloading 
was carried on simultaneously, and in  the same 
way. There were, at each hatch, four labourers 
servants of the stevedores, in the hold, the ir duty 
being simply to f ill the coal baskets and hook 
them on to the rope by which they were lifted, 
and to unhook the empty baskets as they were let 
down. The liftin g  tackle was actuated by steam 
from the ship’s boilers, and was attended to by 
two men, who were members of her crew, and 
received the ir wages from the appellants. One of 
these men worked the winch. The other was 
stationed beside the hatch; and it  was his business 
to mve the winchman notice whenever a loaded 
basket was ready fo r raising, and also to steady 
and guide the basket in its  ascent by means of a 
rope called a bullrope. A  man named John 
Eames acted as foreman or ganger on board the 
Orowaiti, in  the interests of the stevedores. By 
the witnesses for the respondent his injuries were 
attributed to the negligent conduct of the winch- 
man. in  firs t raising a loaded basket w ithout 
notice from the bullrope man, and before the 
la tter was ready, and in  then le tting  go the winch 
and allowing the load to fa ll back into the hold’ 
where i t  struck the respondent. A t the close of 
the evidence, the ju ry  were asked to determine 
the^uantum  of damage, which they assessed at

exception of that point the case was 
withdrawn from the ju ry , under an arrange
ment, which was thus noted by the presiding 
judge. “  Negligence admitted. Agreed to leave 
question of common employment to court.”  
I t  must therefore be taken against the appellants 
that the mishap which befell the respondent 
was due to the winchman, fo r whose negligence 
they are responsible if, at the time when it  
occurred, he was employed by them, and was 
acting w ithin the scope of his employment, 
lh e y  maintain, however, that the winchman, and 
the bullrope man also, in  assisting to unload the 
vessel, were not employed in  their behalf, but 
were engaged in  doing work which the stevedores 
had contracted for, subject to the orders and 
control of the foreman appointed by the con
tractors. Whether that was the case or not is a 
question of fact, upon which the parties prefer the 
verdict of the court to that of a ju ry . That the 
servant of A. may, on a particular occasion, and 
fo r a particular purpose, become the servant of B., 
notwithstanding that he continues in  A .’s service 
and is paid by him, is a rule recognised by a 
series of decisions. Their Lordships do not find 
it  necessary, for the purposes of this appeal, to 
examine these authorities. I t  is possible that, in 
some cases, questions of nicety m ight arise in  the 
application of the rule to the facts, and that the 
opinions expressed by learned judges in these 
authorities m ight aid in  their solution. B ut no 
such questions appear to the ir Lordships to arise 
upon the evidence in this case. The contract 
under which the cargo of the Orowaiti was dis
charged did not provide that the whole work was 
to be done by the stevedore. On the contrary 
whilst the contractor was bound “ to supply a ll 
labour fo r fillin g  buckets or baskets, working
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tramways, &c,”  the company expressly undertook 
to provide one winch-driver and one hatchman 
fo r each hatch being discharged, the Watchman 
to attend yard-arm tackle bullrope, w te m w w  
according to the method of working p 7 
the contractor. There is nothing to suggest that 
the contractor was to have any control over the 
men discharging the duties of winchmanand bull- 
rope man. The inference which their Lordships 
would naturally derive from  the terms of the 
contract is, that, as they adm ittedly did in  the 
case of the ir engineer who supphed the motive 
power, the shipowners desired to retain contiol 
over those members of their crew who worked the 
tackle of the ship used for the purpose of dis- 
charsrins- her cargo. That inference is certainly 
not displaced by tbe evidence led before the ju ry , 
w M ctsC w s toat, in point of fact, the stevedores 
and their foreman never gave any orders to the 
men at the winch or the bullrope men. or attempted 
to exercise any control oyer them In  these
circumstances, their Lordships have had no hesi
tation in  preferring the view taken by the Court 
o f Appeal to that which commended itse lf to the 
learned judge who presided at the tr ia l; and they 
w ill therefore humbly advise Her Majesty to 
affirm  the judgment appealed from. The costs of 
this appeal must be paid by the appellants.

Solicitors fo r the appellants, A. R. and if .

Solicitors fo r the respondent, Wilkins, Blyth, 
Button, and Hartley.

Suçoté Court of Jnbkatm
COURT OF APPEAL.

Monday, Nov. 27,1893.
( B e fo r e  L i n d l e y , S m i t h , a n d  D a v e y , L . J J . )  

R o b e r t s  a n d  S o n  v . O c e a n  M a r i n e  
I n s u r a n c e  C o m p a n y .

T h e  N o r t h  B r i t a i n , (a )

ON A P P E A L  P R O M  B A R N E S , J.

Marine insurance — Policy —■ Collision clause — 
Proviso—Removal of obstructions under statu
tory powers—Expenses of removing wreck — 
Both ships to blame—Liability  of insurers.

A t the time of a collision in  foreign waters, between 
the ships N. and P., the plaintiffs, the owners of 
the N., were insured in  the defendant company 
by a policy of insurance which contained a 
collision clause, to which the following proviso 
was attached : “  Provided always, that this 
clause shall in  no case extend to any sum which 
the assured may become liable to pay, or shall 
pay fo r removal of obstructions under statutory 
powers, fo r in jury to harbours, wharves, piers, 
stages, and similar structures, consequent on such 
collision, or in  respect of the cargo or engage
ments of the insured vessel, or fo r loss of life 
or personal in ju ry .”  In  consequence of the 
collision the P. sank, and was ultimately re
moved by the local authorities acting under 
statutory powers. The expenses of such removal 
were directed to be paid by the P. to the local
(o) Reported by Butler A spinall, Esq., Barrister-at-Law.

authority, and were so paid. In  cross-actions 
fo r damages in  respect of the said collision 
both ships admitted liab ility, and, on the damages 
being ref erred to the registrar and merchants fo r 
assessment, the registrar, by agreement and 
consent of the parties, allowed as part of the 
claim on behalf of the owners of the P. the sum 
so paid by the owners of the P. whereby the 
owners of the N. became liable to pay as part of 
the damages, to the owners of the P., a moiety of 
such sum. In  an action by the owners of the N., 
against the underwriters of the N., to recover 
moneys alleged to be due under the said policy, in  
respect of the removal of the P. :

Held (reversing Barnes, J.), that the assured 
could not recover, as the underwriters were 
exempted from liab ility  by the terms of the 
proviso to the collision clause.

T h i s  was an appeal from  the decision of Barnes, J . 
on a question submitted for the opinion of the 
court on a jo in t admission of facts.

I t  appeared that on the 10th Feb. 1891 the plain
tiffs ’ steam ship North B rita in  came into collision in 
the river Scheldt, in  the kingdom of Belgium, w ith 
the B ritish  steamship Paraguay, in  consequence 
whereof the Paraguay sank in  the said river. The 
Governor of the province of West Flanders, acting 
in  the exercise of the powers conferred on him by 
a royal decree of the 6th Dec. 1858, issued, and on 
the 21st Feb. 1891 caused the master ot the 
Paraguay to be notified of, an order directing 
him to commence the work of the removal ot the 
vessel w ithin six days from the date ot 
notification, and to  proceed w ith the work expedi
tiously. The order further provided that, m the 
event of non-execution by the interested party, 
the raising or the destruction of the wreck would 
be proceeded w ith by the official authorities at his 
expense. The owners and master of the Paraguay 
not having raised and removed the vessel w ithin 
the specified period, she was thereupon raised and 
removed by the authorities in  virtue of the order 
and decree aforementioned. The Government 
of the province of West Flanders subsequently 
served on the agents at Antwerp of the owners 
of the Paraguay an order, dated the 26th Sept. 
1S91, directing them to pay to the cashier of the 
State w ith in  fifteen days tbe sum of 26,390 
francs, the expenditure incurred by the Govern
ment in  dealing w ith the wreck. The owners 
of the Paraguay paid the said sum equivalent to 
10471. 4s. 6d.—as directed.

On the 13th March 1891 the owners of the 
North B rita in  commenced an action in  the 
Adm iralty D ivision of the H igh Court against 
the owners of the Paraguay fo r damages m 
respect of the collision and the defendants in  the 
action admitted lia b ility . On the 1st A p ril 1891 
the owners of the Paraguay commenced an action 
in the same Division, against the owners of the 
North B rita in  fo r damages in  respect of the 
collision, and the defendants admitted lia b ility . 
The damages in  both actions were referred to the 
assessment of the registrar and merchants. 
A.t the assessment the registrar, by agreement 
and consent of the parties, allowed as part of the 
claim on behalf of the owners of the Paraguay 
the sum of 9501. 19s. 6d. (being the sum of 
10471. 4s. 6d., paid by the owners of the Paraguay 
to the Belgian State authorities, less 961. 5s. 
proceeds of wreck), whereby the owners of the
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North Brita in  became liable to pay, as part of the

o f e f s ^ 6̂ 8 of- f 6Ot 4757. 9s.9d„ being a moiety of the aforesaid sum.
A t the time of the collision the owners of the 

North Brita in  were, by a policy of insure neo 
dated the 12th Feb. 1890, insured by the defen 
dants fo r a certain sum upon the said ship The 
policy contained (inter alia) the following clause

"f.sr,c izi-fezr- b~
contested8 the ^ iUty of the aWP has been
the subscriber to E “  ,’ 1“  writin^  of ‘ "» th irds  of

t b e » t d 7 lh h0n of th ree lonrtw iheT osts which

bo‘ h of Vch vessels
be settled by —  ’ ,0lali ns undw thia clause shall
o t ?  PrT c,PlB of cross liabilities, as i f  the
owners o /athBVe8t t lhadf beenu00mpelled to PaJ to the ot fbe other of such vessels such one-half 
or other proportion of the la tte r’s damages as mav 
have been properly allowed in ascertaining *tbe balance
such o”  fisfoli 7 01 *° tbe a88Ured in RO” soqucuce of

Proyided always, that this clause shall in no case 
extend to any sum which the assured may become liable 
to pay, or shall pay for removal of obstructions undlr 
statutory powers, for in jury to harbours, wharves 
piers, stages, and similar structures, consequent on such 
collision, or m respect of the cargo or engagements of 
the insured vessel, or for loss of life or personal in™ ry

A t the tr ia l upon the jo in t admission of facts 
after 8tat™£ ^ e  facts, continued:— 

d if Plai.n1 ? s. now clalm to  recover from the

y s s a t s a
pute their liab ility , on the ground that they were 
exempted from responsibility fo r the claim in 
question under the proviso at the end of the 
coHision clause. I t  was not contended before me 
that the words “  statutory powers ”  did not cover 
the powers acted upon in  Belgium, or that the 
p la in tiffs were not liable to the owners of the 
Paraguay fo r the said sum of 4751. 9s. 9d. The 
point raised by the defendants was, that the 
p la in tiffs were claim ing to recover fo r a sum 
which they had become liable to pay, and had 
paid, fo r removal of obstructions under statutory 
powers, but to which the defendants allege that 
the collision clause does not extend. The argu
ment fo r the p la in tiffs was, that the proviso was 
not intended to cut down the defendants’ lia b ility  
fo r the damages recoverable by the owners of 
the Paraguay against the owners of the North 
Britain, but was intended as a definition or 
explanation introduced to guard against the 
clause being construed to include claims not 
w ithin its  real scope, which they contended was, 
according to the case of Taylor v. Dewar (33 L . J. 
141, Q. B .; 5 B. &S. 58), to provide fo r an indem
n ity  fo r damages paid to those interested in  the 
vessel collided w ith, her fre ight and cargo. In  
the case referred to, an attempt was made to 
extend a somewhat sim ilar clause to damages 
recovered fo r personal injuries sustained by 
persons on board the ship w ith which the insured 
ship had come into collision. This attempt failed I

[ A p p .

fo r the reasons given in Mellor, J .’s iudg- 
™en!t m the Scotch case of Coey v.
Smith (22 Court of Sess. Cas. N. S. 955), referred 
to m his judgment, a sim ilar attempt made under 
a slightly different clause was successful. In  
the present case the firs t part of the clause is 
somewhat sim ilar to the clauses in  the said two 
cases its  precise language being as I  have already 
stated it. The second part of the clause deals with 
the costs of cases disputed with the underwriters’ 
consent, and w ith the lia b ility  of the underwriters 
being settled as if  an adjustment had been 
made between the two colliding vessels on the 
principle of cross liab ilities, instead of on tbe 
principle of a judgment fo r a balance only. Then 
comes the proviso. The clause forms part of 
a policy upon ship, and is inserted in order to 
protect the owners of the insured ship for 
damage done by her in a collision which, 

to the decision in  De Vaux v. Salvador 
(4 Ad. & E ll. 420), is not recoverable from the 
underwriters on the insured ship under the 
ordinary terms of the policy which insure the 
owners against loss or damage to the ship 
insured. I  th ink the clause in  this case should 
be construed in the same manner as that in  Taylor 
v Dewar, and, though it  is slightly different from 
the clause in  thatcase, the greater part of the reason
ing m Mellor, J.’s judgment applies. The second 
part of the clause is a further ground fo r 
adopting this construction. These considerations 
seem to me to show that the proviso is not to be 
construed s tric tly  as an exception, but, as its  
terms show, the object is to make it  clear that the 
clause is not to extend to the claims mentioned 
in  the proviso. I t  does not clearly express that 
the damage properly paid by the assured to the 
owners of a vessel w ith which the insured vessel 
has come into collision are in any way to be 
lim ited, and i t  seems to me to be intended to 
exclude the possibility of claim ing against the 
underwriters in  respect of losses arising from 
claims which m ight be made directly against the 
assured by persons other than those interested in  
the other vessel, her cargo and freight. Claims 
against the underwriters fo r expenses of removal 
which the assured became liable to pay by the 
enforcement against them of statutory powers of 
removal of an obstruction caused by them apnear 
to be what the proviso deals with, under 
that_ part which affects this question. In  my 
opinion, the p la intiffs are entitled to recover in  
this action; and my judgment must be fo r them, 
fo r a sum which has not been exactly furnished 
to me, such proportion of three-fourths of the sum 
of 4757. 9s. 9(7. as the defendants’ subscription 
bore to the value of the ship, w ith costs.

From this decision the defendants appealed.
Nov. 27.—Joseph Walton, Q.C., fo r the defen

dants, in support of the appeal.—By the proviso 
the defendants are exempted from lia b ility  on the 
ground that the proviso applies to money paid 
fo r the removal of obstructions under statutory 
powers, whether such sums are paid directly by 
the assured ship to the authorities, or indirectly 
by way of damages to the sunk sh ip:

Taylor v .  Dewar, 33 L . J . 141, Q B . ; 5 B . & S 58 
Coey v . Smith, 22 C o u r t Sess. Cas. N . S. 955 •
De Vaux v .  Salvador, 4 A d . &  E l l.  420.

Robson, Q.C. and R. Temperley fo r the respon
dents—The proviso does not protect the defen-
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dants in  th is cause ; i t  is only explanatory of the 
collision clause. The money claimed is damages 
paid to the owners of the Paraguay. The proviso 
only applies to sums paid d irectly by the assured 
fo r removal of obstructions.

L i n d l e y , L.J.—This is an appeal from the 
decision of Barnes, J.. and the question raised by 
the appeal turns upon the construction ot an 
addition made to an ordinary Lloyd s policy on 
ship. The policy itse lf contains nothing which 
requires comment, but in the margin ot 1 we 
find printed certain special clauses, mid one 
relating to collision which I  w ill read. Beiore l  
read it ” I  w ill state that there was a collision 
between the North Britain, the ship assured, and 
a ship called the Paraguay in  the Scheldt, ana 
the Paraguay sank, and being an obstruction in 
the river the Belgian authorities removed her, or 
ordered her to he removed, and that put the 
owners of the Paraguay to considerable expense. 
Both vessels were to blame. The Paraguay sought 
to recover, and did recover, half the expense ot 
the removal against the North Britain, and the 
North Brita in  seeks to be indemnified fo r that 
expense under the policy. The question is, 
whether the clause I  am about to read covers that 
item of damage. The clause runs thus: “  And 
i t  is further agreed that, i f  the ship hereby 
insured ” —that is the Noi-th Brita in—“  shall coum 
into collision w ith any other ship or vessel — 
which happened—“ and the assured shall in 
consequence thereof become liable to pay, and 
shall pay by way of damages, to any person or 
persons, any sum or sums not exceeding in 
respect of any one such collision the value ot 
the ship hereby insured, we w ill severally pay 
the assured such proportion,”  and so on. Then 
there comes a clause fo r ascertaining the 
amount. Nothing turns upon that, because in 
this particular case the amount is not in  dispute. 
Then comes th is : “  Provided always, that this 
clause shall in  no case extend to any sum which 
the assured may become liable to pay, or shall 
pay, fo r the removal of obstructions under statu
tory powers, fo r in ju ry  to harbours, wharves, 
piers, stages, and sim ilar structures, consequent 
on such collision, or in respect of the cargo or 
engagements of the insured vessel, or fo r loss ot 
life  or personal in ju ry .” Now, upon that two 
views are presented to the court. One is, that 
this proviso only applies to sums which the under
writers, or rather which the ship, may become 
liable to pay directly for removal of obstructions 
caused by itself. The other is, that i t  covers 
whatever the p la intiffs may be called upon to pay 
even to the other ship w ith which the collision has 
taken place, i f  that other ship has been ordered to 
pay fo r the removal of the obstruction. The case 
is one of some little  d ifficu lty ; but when one looks 
at i t  and looks at the object of it, i t  appears to 
me, I  confess, that the construction which is put 
upon the clause by the underwriters is the correct 
one. Now what is the clause P The firs t part of 
the clause is by no means easy to construe. I  am 
warranted in  saying that, because i t  is construed 
one way in  England and another way in  Scotland. 
There is an ambiguity in  the firs t clause when you 
come to look at it. The ambiguity arises in  respect 
of the expression “  in  consequence thereof.” The 
firs t is a damage clause; i t  is a clause under which 
the ship insured, the North Brita in , may have 
to pay damages, and “ in  consequence thereof,”

namely, in  consequence of the collision, is ambigu
ous, because i t  is doubtful what sort of conse
quences are included in  that expression. The 
proviso which I  have read is a proviso to this clause.
I t  begins, “  Provided always that this clause.”  I t  
is impossible to read tha t proviso as applying to 
that part of the clause which immediately pre
cedes. and which relates only to the mode of 
ascertaining the lia b ility . That would not make 
sense. The proviso is a proviso to the firs t part 
of the clause, and that is agreed upon a ll hands. 
Now, when we come to read the firs t part of the 
clause w ith  the proviso, i t  appears to me the object 
of the proviso is to remove the ambiguity to which 
the general language of the firs t part of the clause 
gives rise ; and I  cannot, fo r the life  of me, see 
how it  is possible to construe, or cut down, this 
proviso so as to effectuate the intention of the 
parties, and so as to read i t  in  the very narrow 
view which has been adopted by Barnes, J . He 
says the proviso is not, technically speaking, an 
exception. I  do not th ink i t  is. He says i t  is 
put by way of precaution, I  th ink i t  is. I  
regard the proviso as a warning that you are not 
to read the clause so as to include these things.
I  rtte k  that is most pla inly the language. I t  
means, this clause shall in  no case extend to any 
sum which the assured shall have to pay fo r 
removal of obstruction consequent on such co lli
sion. I  know i t  says in  terms “  shall pay by way 
of damages to the other ship ; ”  but I  do not th ink 
the construction which I  am adopting involves 
the insertion of any words at all. I t  is, “  in  no case 
shall extend to the sum the assured shall become 
liable to pay,”  that is, pay on any ship, by way of 
damages or otherwise. I  th ink the other side 
seek to restrict the expression, by inserting “  by 
way of damages or otherwise.”  I  say the clause 
admits of two constructions, but one construction 
appears to me, w ith  great deference to Bames, J ., 
to be rather hypercritical, and does not give effect 
to what appears to me to be the true meaning of 
this policy. I  th ink, therefore, the appeal must be 
allowed.

S m i t h , L. J.—The question in  this case is as to 
the true construction of a collision clause 
attached to a marine policy of insurance upon 
ship. To bring out the point clearly, I  w ill take 
it  tha t the North Brita in  steamship, which was 
covered by the policy in  question, b y  reason of 
the sole negligence of those on board came into 
collision w ith and sunk the steamship Paraguay 
in  the river Scheldt in  Belgium, and that the 
owners of the Paraguay, therefore, brought an 
action in  this country against the owners of the 
steamship North Britain, and recovered 10001. 
damages, of which 5001. were fo r damages 
occasioned to the ship run down, and 5001. were 
fo r expenses the owners of that ship had become 
liable to pay, and had paid for, the raising of then- 
ship, and which amount they were compelled 
to pay by reason of statutory powers conferred 
upon the authorities of the river Scheldt. The 
question which arises is, are both these amounts 
covered by the collision clause in  the policy sued 
on, or only the first, as held by Bames, J . ? The 
firs t lim b of the collision clause has been already 
read by Lindley, L.J., and so I  w ill not read it  
again. Now, pausing here (which is at the words 
“  to the value of the ship hereby insured ” ), I  
should have thought that, so far, th is clause 
bound the underwriters to pay the p la intiffs three-
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fourths of the 1000/. which they became liable to 
pay, and had paid, in  this case to the owners of 
the Paraguay The case of Taylor v. Dewar, 
(33 L . J. 141, Q. B .; 5 B. & S. 58) had held that 
under a clause very simdar to this, the firs t lim b 
ol this clause, the underwriters were not liable 
to r those damages which the assured had had to
pay, tor personal injuries occasioned to those on
board the ship run down, and that the proper
construction of i t  was, that the underwriters had
only to pay to the assured such damages as he 
had to pay m respect of the loss, or damage"done 
to the ship run down, or possibly to her fre ight or 
nn^fO’t 'p 11Clli f0r mi® PF'Pose m ight be treated as 
th e W hhrSelf' fTr le Qu?pn’s Bench differed from

in 22 Court of Sees. Cas. N. S. 955 which held that the clause covered 
damage which the assured had to pay, fo r 
personal damages done to those on board the ship 
run down, as well as the other damage done to 
i r e Ŝ P  Aself. This case, in  my judgment, 
instead of assisting the p la intiffs (the assured), as 
ta r as i t  goes, assists the defendants (the under
writers) ; fo r i t  m ight be argued from it, that the 
expenses incurred in  raising a ship were not 
expenses incurred in  respect of the loss or damage 
done to the ship run down. But I  agree with 
Barnes, J. that this firs t lim b of the clause, 
standing alone, does cover both sums of 500/ 
w“ °h Ble Plaintiffs have had to pay to the owners 
ot the Paraguay, and if  th is case had rested here 
I  should have held for the plaintiffs. But this 
lim b ot the clause does not stand alone, for, after 
some intermediate provisions, not material to the 
present point, i t  proceeds as follows: “ Provided 
always that this clause ”  (that is, that this colli- 
sion clause) “  shall in  no case extend to any sum 
which the assured may become liable to pay, or 
shall pay fo r the removal of obstructions under 
statutory powers, fo r in ju ry  to harbours, wharves 
piers, stages and sim ilar structures, consequent 
on such collision, or in  respect of the cargo or 
engagements of the insured vessel, or for loss of 
life  or personal in ju ry .”

Now, what is the meaning of this proviso ? I t  
is said by the p la intiffs that this is only a warning 
(whatever that may mean) to shipowners about to 
insure, that the underwriters w ill not be respon
sible under this collision clause fo r what insuring 
shipowners may have themselves to pay in 
respect of the enumerated matters, and that it  
does not cut down the general undertaking con
tained in the firs t lim b of the clause to pay a ll 
damages (perhaps except fo r personal injuries) 
which the assured m ight he called upon to pay. 
This appears to me to he a novel way of getting 
rid  of one part—and it  is an inconvenient part— 
of a contract which must be read as a whole. By 
its  very firs t terms the second lim b is stated to be 
a proviso upon the first. I t  stipulates that this 
clause (that is, the collision clause, the whole 
clause) shall in  no case extend to any sum 
which the assured may become liable to pay, or 
shall pay fo r the removal of obstructions and 
in ju ry  to harbours, &c., consequent upon a co lli
sion, or in  respect of the cargo or engagements of 
the insured vessel, or for loss of life  or personal 
in ju ry. I  ask this question: Have or have not 
the pla intiffs, when they paid the 500/. to 
the owners of the Paraguay fo r raising their 
vessel, paid the sum for removal of obstructions 
under statutory powers consequent upon the

[ A p r .

collision ? The words are, “  that the assured may 
become liable to pay or shall pay ’’—that is, how
ever paid ; they are not lim ited as contended fo r 
n P ^ u fiffs —“ shall pay otherwise than in  the

shape of damages.”  I  can only give one answer 
to this question, and that is to say that they have. 
W ith great respect I  cannot agree w ith Barnes, J. 
when he held “  that the proviso was not to be con
strued s tric tly  as an exception ”  to the firs t limb, but 
was only inserted “  to make i t  clear that the co lli
sion clause was not to extend to the claims men
tioned in  the proviso.”  B ut this I  am unable to 
follow. Barnes, J. also held that th is proviso 
did not extend to damages the p la intiffs m ight 
have to pay, but only to what liab ilities they 
m ight incur themselves, in respect of the matters 
enumerated therein. B ut I  would point out that 
this proviso deals w ith three different classes of 
matters. The firs t includes payments made in 
respect of the removal of obstructions consequent 
upon collision. I  can find nothing in th is part of 
the proviso to lim it i t  to payments made in  
respect of removal of obstructions otherwise than 
by way of damage. The second class refers to 
losses sustained in  respect of cargo and engage
ments of the insured vessel, which necessarily do 
not include payments by way of damages, for, as 
regards this, no damages could he recovered 
against the plaintiffs. And the th ird  class refers to 
claims in  respect of loss of life  or personal in ju ry, 
which appears to me to include not only loss of 
life  and personal injuries upon the vessel in 
default, but also upon the vessel insured. There 
are no words lim iting  these classes to loss of life, 
or personal injuries upon the defaulting vessel. 
This last clause m ight well have been inserted, 
because of the existing conflict between the law 
of this country and the law of Scotland. In  my 
judgment, i t  is inaccurate to say that these three 
classes refer to payments otherwise than to pay
ments made by way of damages, for, in my judg
ment, the firs t class clearly does not. Moreover, 
this remarkable result would follow if  the plain
tiffs ’ contention be correct: I f  the ship of an 
insured is sunk consequent upon the negligence 
of those on board, and the assured has to pay for its  
removal, he cannot recover under the policy; 
whereas if  consequent upon the same negligence the 
other colliding ship is sunk, and the assured has to 
pay by process of law fo r its  removal, he can. This 
cannot, in my view, be the true construction of 
this clause. In  my judgment the proviso exempts 
the underwriters from the payment in dispute, 
and therefore I  th ink that this appeal must be 
allowed.

_ D a v e y , L. J.—I  should feel extreme diffidence in  
differing from a judgment of a judge of great 
experience in  these matters, were it  not that my 
learned brethren th ink that the learned judge’s 
construction is erroneous. I f  I  am to decide the 
construction of this clause exclusively upon 
technical grounds, which appeal to a lawyer’s 
mind, I  observe, in the firs t place, that the North 
B rita in  is not, s tric tly  speaking, seeking payment 
from the underwriters of any sum paid by them 
fo r the removal of obstructions as such; but 
what they are seeking is the reimbursement of 
damages paid, or payable, by the North Brita in  
to the Paraguay. On the other hand, I  observe 
that the whole clause deals only w ith the question 
of damages and the proviso is a proviso upon a 
clause which provides fo r the payment of damages,
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and i t  must, in  my opinion, receive a 
bearing some relation to the prmcipa1 clause.^JNo 
lawyer would say that the payment o P , 
fo r the removal of an obstruction by 
writers would be a payment of damag 
North Brita in . Upon th is point of view the con
siderations in  favour of either cons i u  ^
to me to be very evenly balanced ; b 
that th is is a clause in  a business d°< ^® ” £  ^  
pared by men of business fo r their ’ 3
to be construed as men of business would under
stand it. Endeavouring to the best of ^ y  ab ility  
to read the proviso in  this mentai attitude, and 
w ith a due sense of hum ility, l  am °  P 
any layman of business would understand this 
clause to mean something of t  is 1 • ^
reimburse you, the in ju ring  vessel, the M l which 
you have to pay to the injured vessel ^dam age^ 
but, mind, I  am not to be calledJ 7directly or indirectly fo r the removal of obstrim
tions under statutory powers. would
my opinion, a strange result, an 
startle most business people, 1 p »
that the underwriters of the fo
example could not be called upon to pay the 
Paraguay fo r the expenses tha t tb® owrn^s of 
that ship were put to fo r the removal 
tions by the Antwerp authorities ; but that they 
m ight be called upon, as underwriters of the 
North Britain, to pay indirectly exactly the same 
expenses through the medium of the lia b ility  of 
the North B rita in  to reimburse the Paraguay, l  
th ink w ith Smith, L.J., that the case which was 
referred to in the Queen’s Bench is rather in  
favour of the appellants than against them, ana l  
agree that the judgment appealed from should be 
reversed. Appeal allowed.

Solicitors fo r the p la intiffs, Botterell and Boche, 
agents fo r Botterell, Boche, and Temperley, JNew- 
castle-on-Tyne. ,

Solicitors fo r the defendants, Waltons, Johnson, 
Buhb, and Whatton.

Wednesday, Nov. 29, 1893.
(Before Lord E s h e r , M.R., L o p e s  and 

K a y , L.JJ.)
S m i t h  a n d  S e r v i c e  v . T h e  R o s a r io  N i t r a t e  

C o m p a n y  L i m i t e d , (a)
APPEAL FROM THE QUEEN’S BENCH DIVISION. 

Charter-party—Bestraints of princes a n d  rulers 
—Demurrage—Customary mode of loading.

The defendants chartered the plaintiffs' vessel to 
proceed to Iquique, in  Chili, and there to Load 
for the United Kingdom a cargo of 3000 tons of 
nitrate of soda at the rate of 200 tons per 
worhing lay day, and after provisions as to the 
lay days came the usual clause mutually except
ing restraints of princes and rulers, political 
disturbances or impediments during the said

At the \r ia l of the action the learned judge found as 
a fact that the ordinary and recognised mode of 
loading nitrate at Iquique was to send! the 
required amount of nitrate down by railway 
from the mines direct to the ship at the quay 
when she was ready fo r loading.

When the ship arrived at Iquique considerable 
delay was caused in  the loading by reason of a 
( a )  Reported by E. M an ley  Su it e , Esq., Barrister-at-LftW.

V o l . V IL , N. S.

civil war having broken out and the mines and 
the railway being fo r a time in  possession of the 
troops, so that no nitrate could be sent down by 
railway to the ship. She was also further 
delayed by putting into another Chilian port fo r 
coal, where the authorities demanded export 
duties already paid at Iquique. In  an action fo r
demurrage: . . . . .  .. . ,,

Held, that the delay was w ithin the exception m the 
charter-party.

Th is  was an appeal from  the judgment of 
Pollock, B. at the tr ia l of the action w ithout a 
ju ry  at the Guildhall.

The action was fo r demurrage, and was brought 
by the owners of the steamship Mount Tabor 
against the charterers.

The Mount Tabor was chartered to proceed to 
Iquique in  C hili, and there to load a cargo of 3000 
tons of n itrate of soda in  bags, and thence to 
proceed to ports in  the United Kingdom or on the 
Continent as ordered.

The charter-party provided fo r the loading ot 
the cargo at the rate of 200 tons per working lay 
day from the day when the ship was ready to 
receive cargo, demurrage at an agreed^ rate per 
day, restraint of princes and rulers, po litical dis
turbances, or impediments during the said voyage 
always m utually excepted. ,

When the ship arrived at Iquique a c iv il war 
had broken out, and the n itra te mines and the 
railway from the mines to the port being in  the 
hands of troops, the ship’s loading was delayed fo r 
a considerable time u n til i t  became possible to 
send down n itrate by railway from the mines to 
the ship. As coal was very dear a t Iquique, the 
ship having le ft Iquique put into another Chilian 
port for coal. The Government authorities there 
demanded payment of export duties, which the 
ship had already paid at Iquique, and on refusal 
to pay again the ship was detained ten days.

A t the tr ia l of the action the learned judge 
found that the customary mode of loading nitrate 
at Iquique is by sending the n itra te  down direct 
by ra il from  the mines to  the port and the quay 
and putting i t  on board the vessel as i t  is acquired 
at the mine. „

The p la in tiffs then brought th is action to r 
demurrage in  respect of the delay a t Iquique, and 
also in  respect of a subsequent delay a t another 
port in  C hili. . ., _  „  . „

A t the tr ia l of the action, before Pollock, B. 
w ithout a ju ry , the learned judge held that both 
the delays came w ith in  the exception clause m the 
charter-party, the case as to the delay at Iquique 
being governed by the decision in  Hudson v. Acte 
(18 L. T. Rep. N. S. 764; 3 Mar. Law Cas. O. S. 
114; L . Rep. 3 Q. B. 412); and he gave judgment 
fo r the defendants.

The p la intiffs appealed.
Joseph Walton, Q.C. and Philipson fo r the 

pla intiffs.—The loading of the ship was not 
delayed by any restraints or impediments within, 
the exception clause, and the defendants are not 
protected by that clause. The question here is, a t 
what moment did the loading of the ship com
mence ? There was nothing at the port of Iquique 
which delayed the loading. The loading of a ship 
consists in  putting the goods into the vessel, or 
transferring them from  the land to the vessel. 
The loading of the ship cannot be said to com
mence w ith putting the goods into trucks on a,

3 H
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railway many miles away from the sea or the ship. 
I t  is the duty of a charterer to have the goods 
ready fo r loading at the port when the ship 
arrives. Hudson v. Ede (ubi sup.) is a strong 
decision, and the decision of Pollock, B. goes even 
further. They cited

Grant v . Coverdale, Todd, and, Co., 5 A sd Mar 
e ls  47(T-' 353 ! 51 L ' T ’ EeP' N " S- 472 / i)  App.' 

The Alne Holme, 7 A sp . Mar. Law Cas 344 • 68 T, T  
Rep. N . S. 862 ; (1893) P . 173 ’ '

The second delay was solely due to the refusal to 
pay export duties.

a ll stored up in  warehouses, and that this was the 
ordinary and recognised mode of loading at the 
port in  question. The case is, therefore, undis- 
tinguishable from Hudson v. Ede (ubi sup.), and I  
agree that the appeal fails, and must be dis
missed.

Appeal dismissed.
Solicitors fo r the plaintiffs, Hollams, Sons, 

Coward, and Haivlcesley.
Solicitors fo r the defendants, Norton, Bose, 

Norton, and Co.

, 3 '  £ ' an<̂  I*7". Mansfield, fo r the
defendants, were not called upon.

«  seems to me that, upon 
the facts as found by the learned judge at the 
tna l, his decision was right. H is finding was that 
the ordinary mode of loading nitrate at Iquique 
was, that the nitrate was not taken away from the 
mines u n til i t  was wanted to put on board ship, 
w lien the ship was ready a message was sent to 
tAe mines to send the required nitrate down in 
t i  ucks. The nitrate was then sent down and un
loaded from the trucks and put into a warehouse, 
not for the purpose of being stored in  ware
houses, but for putting on to the ship. The 
whole matter was a single transaction, and was 
treated by everyone at Iquique as the ordinary, 
proper, and usual mode of loading nitrate. When 
the contract now sued upon was made, i t  must be 
taken to have been made w ith reference to the 
recognised custom of the port as to what is there 
considered to be loading. I f  so, the case comes 
exactly w ithin the decision of Hudson v. Ede lubi 
sup.). Then, i f  the ship could not be loaded in  
the recognised manner by reason of “  restraints 
of princes and rulers, political disturbances or 
impediments,”  the charterers are not liable. The 
decision of the learned judge was right, and 
this appeal must be dismissed. The case is 
governed by Hudson v. Ede (ubi sup.), which is a 
well-recognised decision and is binding on this 
court. I  th ink that Pollock, B. was rig h t on both 
points.

L o p e s , L.J.—Having regard to the finding of 
fact by the learned judge at the tria l, I  can only 
say that this case is governed by the decision in 
Hudson v. Ede (ubi sup.).

K a y , L.J.—I  agree. The question raised in 
Hudson v. Ede (ubi sup.) seems to me to be a very 
arguable one, but i t  has now been decided in  the 
Exchequer Chamber, and tha t decision has been 
recognised in  Postlethwaite v. Freeland (42 L . T. 
Rep. N. S. 845 ; 4 Asp. Mar. Law Cas. 302 ; 5 App. 
Cas. 599) in the House of Lords, where Lord 
Blackburn cited i t  approvingly, and also in Grant 
v. Coverdale, Todd, and Co. (51 L. T. Rep. N. S. 
472 ; 5 Asp. Mar. Law Cas. 353 ; 9 App. Cas. 470) 
by Lord Selbome. The only question now, there
fore, is whether this case is w ith in  the decision of 
Hudson v. Ede (ubi sup.). An attempt was made 
on behalf of the p la intiffs to  distinguish the two 
cases, on the ground that in  Hudson v. Ede (ubi 
sup.) the goods were brought down the river to 
the ship in  lighters, and the loading began when 
the goods were put into the lighters, whereas in 
this case the nitrate was brought down by ra il to 
the port. But here the learned judge has found 
as a fact that the nitrate was brought directly 
from  the mines to the ship, w ithout being kept at

Jan. 29 and Feb. 2, 1894.
(Before Lord H a l s b u r y , L o p e s  and 

D a v e y , L.JJ.)
Be A n  A r b i t r a t i o n  b e t w e e n  K e i g h l e y , 

M a x t e d , a n d  C o . a n d  B r y a n , D u r a n t , a n d  
C o . ( N o .  2 ). (a )

A P P E A L  FR O M  T H E  Q U E E N ’S B E N C H  D IV IS IO N . 

Sale of goods—Sale of wheat to be shipped—• 
“  3000 tons, 10 per cent, more or less ”—Option 
of vendcrrs to ship more or less—Payment by cash 
against b ill of lading—Tender of bill of lading 
fo r  3800 tons—Befusal to accept.

By a contract in  writing K. bought from B. 
about 3000 tons of wheat (10 per cent, more or 

less) to be shipped by steamer ”  from  India, 
payment to be made by cash in  London within  
seven days from delivery of invoice in  exchange 
fo r b ill or bills of lading. In  the contract there 
was the following clause : “  Sellers have option
of shipping less than the minimum quantity, in 
which case the price of the quantity short shipped 
of the medium quantity w ill be settled at the 
value of the day of the appropriation. Sellers 
can also exceed the maximum quantity, in  which 
case the excess over the medium quantity w ill 
remain fo r their account

B. informed K. that 3800 tons had been shipped on 
the Bombay, and that he appropriated 3000 tons 
of that shipment to the contract with K „  and he 
subsequently sent K. an invoice fo r  3000 tons ex 
Bombay. The bills of lading of the 3800 tons 
were two fo r 1750 tons each and two fo r  250 tons 
each. X. offered to deliver to B. either all the 
bills of lading or two fo r  1750 tons each, but B. 
refused to accept the tender or to pay any part 
of the price.

Held (affirming the decision of the Queen’s Bench 
Division), that the buyers were entitled to 
delivery of a bill or bills of lading fo r the amount 
of wheat which they had bought, and were 
entitled to ref use the tender made by the sellers. 

T h i s  was an appeal by Bryan, Durant, and Co. 
from  an order of the D ivisional Court (W ills and 
W right, JJ.) upon a special case stated by 
arbitrators.

The appellants, Messrs. Bryan, Durant, and Co. 
sold to the respondents, Messrs. Keighley, 
Maxted, and Co., a quantity of East Indian wheat 
under a w ritten contract.

By the contract Keighley, Maxted, and Co. 
bought of Bryan, Durant, and Co., on the printed 
rules indorsed on the back of this contract, about 
3000 tons Karachi wheat (10 per cent, more or 
Mss), to be shipped per first-class steamer from 
Karachi, shipment to be made, and b ill or b ills  of 
lading to be dated, during Ju ly or August. Pay-

(«) Reported by J. H. W illiam s , Esq., Bamster-at-Law.
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ment, cash in  London, w ith in  seven days from  the 
day on which invoice is handed, m esc ange 01 
b ill or b ills of lading and policies of insurance.

On the margin of the contract was indorsed a 
clause as follows : . . .

Sellers have option of shipping kss than the ramimnm
quantity, in which case the price of veqeettled at the shipped of the medium quantity w ill he settled at tne 
value of the day o f the appropriation Sellers can also 
exceed the maximum quantity, in whic ,
over the medium quantity w ill remain for their account.

The appellants wrote to the respondents saying 
that 3800 tons of wheat had been shipped on the 
s.s. Bombay, “ 3000 tons of which
appropriate against our contract w ith you. JNo
reply was made to that letter.

On the 23rd Aug. the appellan t3 wrote to the 
respondents w ith provisional invoice fo r ¿000 tons
of wheat ex Bombay. . , -t

On the 23rd Aug. the respondents inspected 
the documents, including four b ills  of lading, 
two fo r 1750 tons each, and two fo r 250 tons

^T h e  appellants were w illing  to deliver to the 
respondent either a ll the bills of lading or the 
two fo r 1750 tons each, against payment of the 
amount o f the invoice, leaving 800 tons, or 500 
tons, as the case m ight be balance of the cargo 
in  the buyer’s possession, but the property ot the 
sellers

The respondents rejected th is tender, and 
refused to pay the amount of the invoice or any 
part thereof, or to make any deposit.

The question whether the buyers were bound to 
accept the shipment was referred to arb itra tion 
under the provisions of the contract, and an 
award was made in  favour of the buyers, and 
this award was confirmed by the appeal committee 
of the London Corn Trade Association.

The sellers, the appellants, applied to the 
Queen’s Bench Division to have the award 
remitted, and obtained an order rem itting the
award. .

This order was affirmed by the Court ot Appeal 
(68 L . T. Rep. N. S. 61; 7 Asp. Mar. Law Cas. 
238). , , ^  -

The appeal committee reheard the m atter and 
made an award in favour of the sellers, Bryan, 
Durant, and Co. This award was made in the 
form of a special case.

The Divisional Court (W ills and W right, JJ.) 
held that the arbitrators were wrong, and set 
aside the award in  favour of Bryan, Durant, and

Bryan, Durant, and Co. appealed.
Finlay, Q.C. and Pollard fo r the appellants.— 

Assuming that in  an ordinary case of the sale of 
a definite amount the buyers would be entitled to 
a b ill of lading fo r the amount which they had 
bought, yet, in  a case of this kind, where the 
amount is not definite, but there is a special 
clause providing tha t the sellers may ship less 
than the minimum or more than the maximum 
amount which the purchasers are to take, the 
case is different. Such a clause as this con
templates that the cargo may exceed the 
maximum amount and provides that, i f  i t  does, 
the excess shall remain fo r the account of the 
sellers ; and, therefore, this contract in  effect pro
vides that the buyers may have to take a b ill of 
lading fo r a larger amount than they have pur
chased, and that in  such case the buyers are to

hold the excess fo r the sellers. The case of 
Tanvaco v. Lucas (28 L . J . 150, 301, Q. B.) upon 
which the respondents may rely, is clearly d istin
guishable from  th is case, because in  that case there 
was not a “  maximum ”  and “  minimum ”  clause 
such as there is in  this contract.

Cohen, Q.C. and Carver, fo r the respondents.— 
The special clause upon which the appellants rely 
has nothing to  do w ith  the tender of shipping 
documents to  the purchasers : i t  does not say any
thing about the b ill of lading. I t  would be neces
sary to read into th is clause words giving the 
sellers power to tender a b ill of lading fo r an 
amount larger than that purchased. This clause 
is inserted fo r the purpose of giving the buyer the 
advantage of a rising market up to a certain 
lim it, and the sellers the advantage of a fa lling  
market up to a certain lim it. [They were stopped 
by the Court.]

Finlay, Q.C. replied.
Lord H a l s b u r y .—I  am of opinion that the 

decision of the arbitrators was wrong, and that 
the order of the D ivisional Court was right. I  
feel compelled to say that the arbitrators 
were wrong because of the observations which 
have been made during the argument that these 
arbitrators were commercial men fam iliar w ith 
contracts of th is kind. Parties ought either to be 
content w ith their decisions and not come to a 
court of law, or else be satisfied w ith  a decision 
according to law in  a court of law. In  th is case 
the arbitrators did not act upon any fixed prin
ciples of law. As to  the question which arises for 
our decision here, whether there was a good 
tender by the sellers, when the facts are properly 
understood and made plain, i t  is not at a ll d ifficult 
to see what our decision must be. The contract 
is fo r the sale and delivery of wheat, the _ amount 
of which is to be ascertained thus: there is in  the 
contract what is called a “  maximum ”  and 
“  minimum ”  clause, which provides that the sellers 
may ship less than the minimum quantity, in  
which case the price of the quantity short shipped, 
of the medium quantity is to be settled at the 
value of the day of the appropriation; or that the 
sellers may ship more than the maximum quantity 
in  which case the excess over the medium amount 
w ill remain fo r the ir account. The only question 
really is, whether there were shipping documents 
corresponding to the amount bought which the 
purchasers could have to deal w ith as they 
pleased. I t  has been argued that the seller could 
give a b ill of lading fo r as much wheat as he liked 
under this contract. That, however, can only be 
so if  contradictory words are added to the con
tract. I t  seems to me, therefore, tha t the pur
chasers had a rig h t to have a b ill of lading fo r the 
amount which they bought, 3000 tons. Such a 
h ill of lading was not offered to them, and the 
tender by the sellers was therefore bad, and the 
purchasers are not liable. The appeal fails, and 
must be dismissed.

L opes, L. J.—I  am of the same opinion. I t  is 
conceded that, i f  the contract had been fo r 3000 
tons, and there had been no maximum and 
minimum clause, the purchasers would have been 
entitled to a b ill of lading fo r that amount, and 
that no other b ill of lading would have been a good 
tender. I t  seems to me tha t the true construction 
of th is contract was determined upon shipment of 
the wheat, and that the contract there became one
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fo r 3000 tons. A  b ill of lading was tendered to 
the purchasers fo r 3800 tons, and consequently 
the shipping documents tendered by the sellers 
were not in  conform ity w ith  the contract. The 
purchasers were entitled to  have a b ill of lading 
which would, i f  they so desired, transfer the whole 
th ing bought to anyone else, and were not bound 
to take a b ill of lading fo r a larger amount which 
would make them trustees of a part of the cargo 
which they had not contracted to buy or to be., 
trustees of. The tender by the sellers was there
fore bad and the purchasers were not bound to 
accept it. This appeal must be dismissed.

D a v e y , L.J.—I  agree. The case is perfectly 
clear when the facts are once understood. I t  is 
conceded tha t purchaser’s in  an ordinary case are 
entitled to a b ill of lading fo r the amount which 
they have purchased. The question is, whether 
the clause which has been indorsed upon th is con
tract amounts to a special contract tha t that rig h t 
o f the purchasers shall be altered. I t  has been 
argued tha t this special clause w ill have no effect 
unless it  is so construed. I  th ink  tha t is not so, 
and that the clause has another effect. I  am not 
disposed in  th is case to alter the rule of law and of 
common sense that a purchaser of 3000 tons of 
wheat is entitled to a b ill of lading fo r 3000 tons, 
unless there is a very express contract otherwise. 
This clause in  th is contract says nothing at a ll about 
a b ill of lading, and to support the argument of 
the appellant i t  would be necessary to read in 
words to the effect that the sellers should be at 
libe rty to give the purchasers a b ill of lading for 
more than the amount purchased. I  cannot th ink 
that i t  was intended to insert such an im portant 
stipulation into th is contract by such a clause as 
th is framed in  such words. This appeal entirely
^a^ 3' Appeal dismissed.

Solicitors fo r the appellants, Freshfields and 
Williams.

Solicitors fo r the respondents, Simpson and 
Cullingford.

Friday, Feb. 9, 1894.
(Before Lord E s h e r , M.R., L o p e s  and 

D a v e y , L . J J . )
T h e  G l e n d a r r o c h . (a)

B ill of lading—Loss by perils of the sea—Negli
gence—Burden of proof .

Where a b ill of lading contains the customary 
exception of loss by perils of sea, and an action 
is brought by the shipper against the shipowner 
fo r damage to goods shipped thereunder, i f  the 
shipowner pleads perils of the sea, the burden is 
upon the p la in tiff of proving that the damage 
was caused by the negligence of the defendant's 
servants.

The Xantho (ubi inf.) considered.
T h i s  was an appeal from  a judgment of S ir 
Erancis Jeune.

The p la intiffs, Messrs. J. 0. Johnson and Oo. 
and H. F. Currie and Co., sought to recover from 
the defendants, Messrs W ainwright Brothers 
and Co., the sum of 3871. 16s. Id., being the value 
of 2100 sacks of cement damaged by water while 
being conveyed by the steamship Glendarroch 
from  London to Liverpool in  March 1893.

The defendants had, i t  appeared, contracted to 
take the Glendarroch from  London to Liverpool 
a t their own risk, fo r repairs, and the p la in tiffs ’ 
cement was taken on board as cargo, but p rim arily 
fo r purposes of ballast.

In  the course of her voyage the Glendarroch 
stranded in  Cardigan Bay, and the p la in tiffs ’ 
cement was damaged by water, and rendered 
useless.

The p la intiffs sued the defendants as common 
carriers, but the defendants, while adm itting that 
the goods were lost before the b ills  of lading were 
completed, contended that they were received on 
terms that i t  was agreed should be embodied in  the 
b ills  of lading, which included the usual excep - 
tions w ith regard to perils of the sea and a negli
gence clause.

The p la in tiffs did not allege negligence in  the ir 
pleadings, but they were taken by the President 
as amended in  that respect. He found that the 
goods were carried under the b ills  of lading 
alleged by the defendants, but that the alleged 
negligence clause had not been made out. He 
considered himself bound by the dictum of Lord 
Herschell in  The Xantho (57 L . T. Rep. N. S. 701; 
6 Asp. Mar. Law Cas. 8,207; 12 App. Cas. 503), and 
laid i t  down that the defendant has to  show not 
only a peril of the sea, but a peril of the sea such 
as would exempt him under the b ill of lading ; 
tha t is, a peril not occasioned by the negligence of 
the defendant.

Counsel fo r the defendants then declined to 
carry the case any further, contending that i t  
would sh ift a burden on the defendants which 
really rested on the p la intiffs, and judgment was 
accordingly entered fo r an agreed sum of 335L

On appeal,
Joseph Walton, Q.C. and W. F. Taylor fo r the 

appellants.
S ir Walter Phillimore and J. A. Hamilton for 

the respondents.
The M a s t e r  of the R o l l s .—The contract 

being one on the ordinary terms of a b ill of 
lading, the facts suggested are these, th a t the 

oods are shipped on these terms, and tha t the 
efendant undertakes to deliver the goods at the 

end of the voyage unless the loss of the goods 
during the voyage comes w ith in  one of the excep
tions in  the b ill of lading. The exception relied 
upon by the defendant is that the goods were lost 
or damaged by the peril of the sea, and upon that 
i t  is alleged—I  care not by whom—that even 
though tha t be true, yet that peril of the sea and 
that loss by peril of the sea was the result of 
negligent navigation on the part of the defen
dants’ sailors. I t  is the law tha t i f  that be made 
out the defendant has no defence, and the plain
t if f  is entitled to succeed, and the real question 
is—how is that to be made out, i f  i t  can be made 
out P I t  is to be decided according to the practice 
of the law courts, and the question is, how is that 
result to be arrived at P The terms of the b ill of 
lading as they stand on paper are, “  except the loss 
be from perils of the sea.”  B ut then it  is said that, 
nevertheless, i f  the perils of the sea are produced 
by the negligence of the defendants’ seamen, then 
that loss cannot be relied on by the defendants. 
How can that be unless there be an irresistible 
inference tha t such exception does exist in  the 
contract, though i t  is not w ritten in  it  P There
fore i t  must be read into i t  as if  i t  were in  it.(a) Reported by BASH. Csump, Esq. Barrister-at-Law.
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Hence we must try  and see whether th is stipu
lation as to negligence must be w ritten in, or be 
considered as w ritten in. The liab ilities of ship
owners under a b ill of lading are in  that part 
which precedes the exceptions. Is this stipulation 
about the loss being the result of the negligence 
of the shipowners’ servants, although w ith in  the 
terms of the exception—is that to be w ritten in 
before the exceptions or not P The firs t th ing 
that strikes one is that in  that part of the con
tract i t  is not wanted. I t  is immaterial. Before 
you come to the exceptions the lia b ility  of the 
shipowner is absolute. He has contracted that 
he w ill deliver the goods at the end of the voyage. 
I f  there were no exceptions i t  would be u tte rly 
imm aterial whether the loss was caused by his 
servants or not. Even if  there were no negligence 
whatever he would be liable. I t  cannot be, there
fore, that you ought to w rite in this irresistible 
inference in that part of the contract. I t  is not 
wanted there ; therefore you must w rite it  into 
that part which contains the exceptions. When 
you come to the exceptions, among others there 
is that one, perils of the sea. There are no words 
which say perils of the sea not caused by the 
negligence of the captain or crew. You have 
got to read those words in  by a necessary 
inference. How can you read them inP You 
have got the plain words, in the ir ordinary sense, 
that the shipowner is relieved if  the loss is a loss by 
perils of the sea in  the ordinary sense of the word. 
B u t then you have to read in  the other. You can 
only read it  in, in  my opinion, as an exception 
upon the exceptions. You must read in  “  Except 
the loss is by perils of the sea, unless or except 
that loss is the result of the negligence of the 
captain or sailors of the owner.”  That being so, 
I  th ink that, according to the ordinary course of 
practice, each party would have to prove the part 
of the matter which lies upon him. The p la in tiff 
would have to prove the contract and the non
delivery. I f  he leaves that in  doubt, of course he 
fails. The defendant’s answer is, ‘‘ Yes, but my 
case was brought w ith in  the exception, w ith in  its  
ordinary meaning.”  That lies upon him. Then 
the p la in tiff has a rig h t to say there are excep
tional circumstances—viz., that the damage was 
brought about by the negligence of the defendants’ 
servants, and i t  seems to me that i t  is fo r the 
p la in tiff to make out that second exception.

Let us see whether tha t seems to have been the 
view of the older lawyers who had to deal w ith 
these disputes as to bids of lading. The old system 
of pleading, so fa r as i t  is a logical exercise carried 
into practice, was this, that the pleading should 
follow  the burden of proof, so as to show d istinctly 
which part of the transaction lay upon each person 
to prove. There was a declaration, which showed 
what the p la in tiff had to prove in  the firs t 
instance. There was the plea, which was prepared 
to show what the defendant was prepared to prove 
in  answer to th a t; there was the replication, which 
admitted the plea was sufficient answer to the 
p la in tiff unless he could answer it. B ut the 
replication m ight answer the plea so as to re
inforce the declaration, and show that, by reason 
of what was in  the replication, the plea had 
become, although prima facie an answer, not a 
sufficient one, and that the declaration was 
restored. That was the system and the logical 
system of the old pleading, fo r the purpose of the 
conduct of the tria l, to show how the evidence and

the proof was to be regulated. In  my opinion you 
find in  a ll the books, down to the most modem 
times, that the pleading followed that view of the 
burden of proof. The declaration stated the b ill 
of lading, and relying on the firs t and substantive 
part of the b ill of lading alleged non-delivery. 
That was a ll the declaration came to state, and 
s tric tly  speaking, I  am of opinion that the declara
tion could not properly have stated anything about 
negligence, because negligence was immaterial. 
I t  was what the old pleaders called “ leaping 
before you came to the stile,”  and a pleader was 
not called upon to answer that which at that time 
and a t that moment was an immaterial allegation. 
Therefore the declaration was as I  say. That 
showed what the p la in tiff had to prove in  the firs t 
instance, and the moment he did prove what was 
in  his declaration, that was his case. Then came 
the defendant, and he hadtoanswerthatcase. Then 
the plea is stated: “  I t  is true that that is the 
contract, but the non-delivery was the result of a 
peril of the sea.”  He followed, therefore, the 
terms of the exception construed in  the ir ordinary 
sense, that is, that the loss was a loss by perils of 
the sea. No plea that can be found in  the books 
ever went on to say that the loss by perils of the 
sea was not caused by negligence. Yet, i f  the 
contention be true that the burden of proof 
to that extent lies on the defendant, every 
one of those pleas w ithout that allegation was no 
answer to  the declaration, and was open to 
demurrer. There is no such case in  which a 
demurrer was brought forward and supported. 
As that was so, i t  showed i t  was no part of the 
proof which the defendant was bound to give- 
Then you have a long succession of cases, a ll 
setting out a replication, and that replication in 
the given case is : “  Yes, i t  is true there was a loss 
by perils of the sea w ithin the prima facie excep
tion, but tha t was brought about by the negli
gence of your servants, i.e., by your captain and 
crew.”  The replication was there fo r the purpose 
of showing what the p la in tiff had to prove. He 
could not depart from  his declaration, but i f  he 
could support i t  by showing that the exception 
was not satisfied because there had been this neg
ligence, then the case in  the end was fo r the plain
tiff. That being so, i t  seems to me that the course 
of pleading is as strong as it  could be in  favour 
of, what I  th ink, the true construction of the con
tract shows, and the principles upon which such 
a construction was to be acted upon in  the tr ia l of 
the case when i t  came to be tried. That being 
the state of things, is there any case to the con
tra ry  of that constant course of pleading, and of 
that result of the principle of construction of a 
b ill of lading P I  know of none, but I  th ink there 
are cases which d istinctly show that the course of 
pleading did give the rig h t view of the different 
shiftings of the burden of proof. I  th ink that the 
case of G rill v. General Iron Screw Collier Com- 
panii Limited (18 L . T. Rep. N. S. 485 ; 3 Mar. 
Law Cas. 77 ; L . Rep. 3 0. P. 476) is distinct on 
the point, and so also is the case of Czech, v. 
General Steam Navigation Company (17 L . T. 
Rep. N. S. 246; 3 Mar. Law Cas. 5; L . Rep. 6
C. P. 14). I  th ink that the two Scotch cases 
(Craig v. Rose, 16 Scot. L . R. 750, and Lobbie v. 
Williams, 21 Scot. L . R. 667) are as distinct and 
clear to the very point as cases can be. I  mere- 
fore th ink that, unless there is something which 
w ill ju s tify  us in  setting aside what I  th ink is
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the principle of conduct arising from  the true 
construction of the contract, and the universal 
mode of treating tria ls  up to th is time, that 
■which is said in  M r. Carver’s hook, which is 
the result of a very careful consideration of 
the cases, is correct, viz., that, i f  the loss appa
rently fa lls w ithin the exception, the burden of 
showing that the shipowner is not entitled to the 
benefit of the exception on the ground of negli
gence is upon the person so contending. Mr. 
Carver cites those cases in  support of the proposi
tion. O f course the proposition in  his book is not 
to be treated as authority, but I  adopt that state
ment of the law, and I  th ink i t  is right. B u t i t  is 
said that a suggestion on a decision or an opinion 
of the greatest weight has been given to the con
tra ry of what I  th ink is the principle of conduct, 
and has been the universal practice in  the conduct 
of tria ls for years and years. That is the opinion 
which is said to have been given by Lord Herschell 
in  the case of The Xantho (ubi sup.). I  need 
hardly say that I  have the greatest respect and 
regard fo r the legal opinion of Lord Herschell in 
any mercantile case. I  have reason to have that 
great respect, but reading what he said in  the case 
of The Xantho, I  am of opinion tha t he positively 
declined to give an opinion. People may say that, 
looking through or into his words, they may see 
a tendency of his mind, but that is not an opinion. 
The tendency of his mind when he refuses to 
give an opinion is not in  my judgment any opinion 
at all. I  therefore do not fo r the time feel 
hampered by a supposed view of Lord Herschell, 
which I  feel, i f  the case ever goes before him for 
decision, and if  he had tha t idea passing through 
his mind, he w ill not act upon. I  th ink, therefore, 
that the law is clear that the burden of proving 
th is negligence lies upon the p la in tiff.

I f  that be true, what is the result of this case F 
When the firs t part of the tr ia l was over, S ir 
W alter Phillim ore proceeded to open his case. 
N aturally he opened w ith, “  The goods were put on 
board the ship,”  which really was not a subject of 
dispute, and “ The goods were not delivered.”  That 
was not a subject in dispute. There he m ight have 
stopped. He had proved his prima facie case, but 
knowing that the ship had really been stranded on 
the rocks and broken into, and the cargo destroyed, 
he naturally saw that there was a loss by perils of 
the sea in the ordinary sense of the term, and he 
therefore began to prepare the mind of the judge 
before the time, doing that which, i f  he had been 
an old pleader, would have been jum ping before 
he came to the stile. He began to open that 
which he would have to prove on a rep li
cation that the perils of the sea had been 
caused by the negligence of the defen
dants’ sailors. He m ight have taken that to be 
the real issue of the case, and then have opened 
the negligence which he alleged, and if  he had 
evidence of i t  put in  his evidence. B ut i t  is too soon; 
i t  is meeting the defendant before the defendant 
has made any case. He puts in  the answers to 
the interrogatories, which immediately show that 
there has been a loss by perils of the sea in  the 
ordinary sense, and I  th ink that showed evidence, 
perhaps strong evidence, that that was the result 
o f negligent navigation. B ut he was not content. 
I  know what the refinement of his mind is, and 
he seems not to have been content to rely on that, 
because he would not risk his client’s case upon 
that, and he endeavoured to get from  the judge a

ru ling  which made the whole of that immaterial. 
He endeavoured to get from  the judge a ru ling 
before the judge was bound to give it, on what 
would be the ultim ate question in  the tria l. He 
quoted The Xantho (ubi sup.), and endeavoured to 
get from  the judge a ru ling  tha t the burden of 
proof which lay upon the defendant was that he 
must not only prove loss by perils of the sea, but 
must prove tha t tha t was not the result of the 
negligence of his captain and crew. He obtained 
that ru ling  of the judge at that time. Mr. 
W alton at that time had not said he had nothing 
to answer. He had not said he would not call 
evidence. I t  is after S ir W alter Phillim ore has 
obtained that ru ling of the judge, which to my 
mind would increase the obligation on Mr. 
Walton, and put upon him the necessity of fa r 
stronger evidence than if  that ru ling  did not 
exist, that M r. W alton said: “  A fte r tha t ru ling 
i t  is of no use fo r me to answer th is specific 
allegation which you have made that my going 
out of my course and being out of my course was 
negligence.”  I f  Mr. W alton had shown that his 
being in Cardigan Bay was not the result of care
less navigation and not keeping his course outside 
of Cardigan Bay, but that he had sufficient reason 
fo r going into Cardigan Bay, which would take 
away any real suggestion 6f its being carelessness 
to be in  Cardigan Bay, that would not do. He 
must go on to prove that i f  he was in  Cardigan 
Bay there was no negligence which conduced to 
the running on the rocks. I t  seems to me that 
the burden of proof thus laid upon him  was 
greater than the law justified. M r. W alton said, 
“ No, I  cannot undertake that burden. That is 
your ruling, and I  must go to the Court of Appeal 
as you have made that ruling, and ask whether it  
is rig h t or whether i t  is wrong, so as to enable me 
to continue my part of the tria l, i f  there is to be 
a new tria l.”  In  my opinion M r. W alton was 
bound to come here in  order to get that view of 
the court, and he has succeeded in  convincing me 
that the learned judge has misconstrued that 
which was suggested to him as the authority of 
Lord Herschell, and that he has given a ru ling 
which was not according to law. I  th ink, there
fore, that as upon the point of the appeal Mr. 
W alton has succeeded, he ought to have the costs 
of the appeal; but I  also th ink that there seems 
to have been considerable misfortune in  the mode 
in  which the tr ia l was conducted, and as the 
result, about which I  give no opinion, is yet to be 
determined, I  th ink there must be a new tria l, 
and that under the circumstances the costs of the 
firs t tr ia l must abide the event of the second.

L opes, L .J .—The question raised in  th is case 
is a somewhat d ifficu lt one, and the question is a 
question of onus of proof. As a general rule i t  
may be said that the burden of proof lies on the 
person who affirms a particular thing. I t  appears 
to me in  this case that the burden of proving that 
a loss which has happened is attributable to an 
excepted cause lies on the person who is setting 
i t  up. That in  this case would be the defendants, 
the shipowners. If, however, the excepted cause 
by itse lf is sufficient to account fo r the loss, i t  
appears to me that the burden of showing that 
there is something else which deprives the party 
of relying on the excepted cause lies on the person 
who set up that contention. That, in  this case, 
would be the p la in tiff, who is the shipper. I  
th ink that is not only the result of the authorities,
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but of the pleadings before the Judicature Acts. 
The cases which have been referred to  are: G rill 
v. General Iron Screw Collier Company Limited 
(•ubi sup.); Czech v. General Steam Navigation 
Company (ubi sup.); Taylor v. Liverpool and 
Great Western Steam Company (30 L. T. Rep. 
N. S. 714; 2 Asp. Mar. Law Cas. 275; L. Rep. 9 
Q. B. 546); The P. and O. Steamship Company v. 
Shand (12 L . T. Rep. N. S. 808; 2 Mar. Law Gas. 
244; 3 Moore P. C. 0. N. S. 272); and Wyld v. 
Pickford (8 M. & W. 461). These cases make 
good what I  have stated w ith regard to the onus 
of proof, namely, tha t where peril of the sea is 
set up i t  is sufficient fo r the defendant to prove 
the peril relied on, and he need not go on to show 
that that was really not caused by him, but i f  the 
p la in tiff says that i t  was, then he must set i t  up 
in  his replication and must prove it. I  have not 
heard a single case except one which I  th ink is 
not an authority at all, which in any way negatives 
that proposition. B ut i t  is said there is a con
trary opinion expressed by Lord Herschell in  the 
case of The Xantho (ubi sup.). The particular 
passage I  w ill read is at p. 512 (App. Cas.): 
“  Much argument was addressed to your Lord- 
ships on the question whether, when the pla intiffs 
had proved that the goods had not been delivered, 
thus throwing the onus on the defendants of 
excusing their non-delivery, proof by them that 
the vessel had been sunk in  a collision would be 
sufficient to sh ift the onus, and render it  incum
bent on the p la intiffs to establish that the collision 
was due to the defendants’ negligence, or whether 
the defendants, to bring themselves w ithin the 
exception, must show that the loss was not due to 
a cause induced by the ir own negligence. I  do 
not th ink that this point is now before your 
Lordships fo r decision. Arguments of weight 
have been adduced in  support of either view.” 
I t  is perfectly clear, therefore, that he does not 
intend to decide tha t point. He goes on to say: 
“ I  certainly must not be understood as deciding 
that the mere proof of loss by collision, under c ir
cumstances as consistent w ith its  resulting from the 
negligence of the carrying ship as from any other 
cause, would exonerate the defendants.”  That 
is the passage which is relied upon. Probably I  
th ink, reading it  stric tly , i t  m ight be said that i f  the 
learned lord had an inclination of opinion at a ll 
i t  was in  favour of that opinion which is put fo r
ward by S ir W alter P hillim ore; but the materia
lity  of the whole passage is that i t  is not decided 
at all, and is le ft fo r further decision. Therefore, 
to put an extra-judicial dictum of that kind 
against a practice which has existed fo r a vast 
number of years would be most undesirable, and 
would be contrary to a ll precedents. In  the 
result, therefore, I  come to the conclusion that 
the learned President was m isdirecting himself. 
The President says: “ I  tb ink Lord Herschell was 
rather inclined to the view that the defendant has 
to show not only a peril of the sea, but a peril of 
the sea such as would exempt him under the b ill 
of lading, that is, a peril of the sea not occasioned 
by the negligence of the defendant.”  The learned 
judge so ruled, and was invited so to rule by S ir 
W alter Phillim ore. Mr. W alton then said he le ft 
the case as i t  was. I  th ink that is a clear mis
direction by the learned judge, and such a mis
direction as before the Judicature Acts would have 
necessitated a new tria l. B ut under Order 
X X X IX ., r. 6, new tria ls  are not granted unless

there is some substantial wrong or miscarriage of 
justice. Speaking fo r myself, I  do not hesitate to 
say that th is is the matter in the case which nas 
given me considerable trouble, but I  am not pre
pared to say that a miscarriage of justice may 
not have occurred, fo r i t  makes a ll the difference 
where the onus of proof is held to be. I  cannot, 
therefore, say that some injustice, or at any rate 
some substantial wrong, may not have been occa
sioned to Mr. W alton’s clients by the erroneous 
action which I  consider the learned judge took in 
regard to this case.

D a v e y , L.J.—I  am of opinion that Mr. W alton 
has successfully shown what the form  of pleading 
was when there were pleadings in matters of this 
description, namely, that negligence must either 
be alleged in  the declaration or else be specially 
replied. I t  may be doubted whether it  would 
require to be set out in  the declaration, but in 
either case i t  was a matter which must be alleged 
and proved by the pla intiffs. The forms of 
pleading were not a mere technicality, but were 
framed in the manner in  which they were so as 
to carry out what is really a matter of sub
stance, and show, as the Master of the Rolls 
has clearly explained, that the burden of proof 
shifted from time to time, according to the 
matters alleged to have been pleaded. Xobody 
ever heard of a plea such as that in  Phillips v. 
Clark (2 C. B. N. S. 156) being demurred on, but 
i f  Sir W alter Phillim ore was righ t in  saying that 
the burden of proof was on the defendant, then 
he ought to have alleged i t  in  his plea, ami a 
plea merely stating one of the excepted perils 
which did not go on to negative any suggestion 
of negligence would have been insufficient. I  
th ink the point is clearly put by Parke, B. 
in  the case of Wyld v. Pickford (8 M. & W . 
461). That seems to me to bear out exactly 
what has been said, as also do the subsequent 
cases of G rill v. The General Iron Screw Collier 
Company Limited (ubi sup.) and the P. and
0. Company v. Shand (ubi sup.). [The learned 
Judge then proceeded to cite the judgment of 
W illes, J. in  G rill v. The General Iron Screw 
Collier Company, and proceeded:] This appears 
to show that perils of the sea are excepted, but 
that there is an implied contract by the ship
owner that he w ill carry w ith care and 
caution, and his breach of that contract pre
vents him availing himself of the perils of 
the sea. As to the case of Taylor v. The Liver- 
pool and Great Western Steamship Company (ubi 
sup.) the present case is distinguished from that 
case, which turned entirely upon the construction of 
the word “ thieves ”  in  the exception in the h ill of 
lading, and the court came to the conclusion that 
the word “  thieves ”  meant only as a matter of 
construction persons outside the vessel. That 
being so, of course the defendant had to bring 
himself w ithin the excepted perils, and if  that was 
not one of the excepted perils properly considered 
by the court, he did not bring himself w ithin the 
excepted perils. Therefore, I  th ink that case can
not be relied upon. I  confess I  have great doubt 
whether Mr. W alton had anything in substance 
to complain of, because there was evidence raising 
a prima facie case of negligence, and the learned 
judge m ight, i t  is admitted, have said to Mr. 
Walton, “ There is a prima facie case of negli
gence raised by the p la in tiff fo r you to answer,”  
and Mr. W alton would have put in  his evidence in
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answer to that. I f  the learned judge had taken 
that course, there could not have been, so fa r as I  
can see, anything to complain of. There are some 
subsequent words by S ir W. Phillim ore, after the 
learned judge decided the point—words which 
warn Mr. W alton about the interrogatories 
and the evidence iroduced from the lig h t
house ; but these words were subsequent to the 
very clear judgment delivered by the learned 
President,^ and Mr. W alton had announced the 
course which on that judgment he intended-to 
AT-n- 1 th ink that observation of S ir W alter 
Pmlhmore, though perhaps kind ly meant, is not 
sufficient to alter or qualify the effect of the 
finding of the learned judge. I t  is to be further 
observed that the learned judge seems never to 
have found as the basis of his judgment that there 
was negligence in  fact, but to have given judg- 
ment for the p la in tiff on the ground that i t  was 
the defendants’ business to negative negligence, 
and that he had not done so. On consideration 
i t  seems to me d ifficult to say that Mr. W alton 
m ight not be prejudiced by the way in which the 
case was decided, because the evidence m ight have 
been so evenly balanced, or the witnesses on one 
side or the other m ight not have been thoroughly 
believed, that the ultim ate decision m ight finally 
tu rn  on the question on whom the burden of proof 
lay. On these grounds I  agree with the judgment 
which the Master of the Rolls has given.

Solicitors : fo r the appellants, Waltons, Johnson, 
Bubb, and Wliatton; fo r the respondents, Norris, 
Allens, and .Chapman, fo r J. M. Qwiggin, L iver
pool.
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(Before B arnes , J.)
T h e  M a in , (a)

Marine insurance—Freight—Valued policy.
Plaintiffs, owners of a steamship, then on an out

ward voyage, took out a policy of insurance on 
freight, at an agreed valuation, in  the said vessel 
on her homeward voyage, the insurance to com
mence from the loading of the cargo.

The vessel met with an accident on her outward 
voyage, and was detained at the port of discharge 
fo r repairs.

Some cargo was engaged, before the date of the policy, 
fo r the homeward voyage, of which part was 
loaded at the original rate of freight, and the 
remainder cancelled. More cargo was from time 
to time shipped at much lower rates than were 
current at the time the policy was effected, and 
the vessel eventually sailed with a fu l l  cargo. 
She was destroyed by fire in  the course of 
the voyage, and whatever freight was at risk was 
consequently entirely lost.

Held, that the policy covered the freight at risk, 
and that the valuation was binding upon both 
parties with regard to what actually came at risk 
under the policy.

(«) Reported by Basil Camp, Esq., Barriater-at-Law.

T h is  was an action on a policy of insurance 
on freight. The p la intiffs were the Anglo-Ameri
can Steamship Company (Lim ited), and the 
National Marine Assurance Company were the 
defendants.

In  the month of November 1891 the pla intiffs, 
who were the owners of the steamship Main, then 
on a voyage from Hamburg to New Orleans, 
proposed to the defendants that they should 
insure 15001. upon the homeward fre igh t of 
the said vessel irom  New Orleans to Liverpool. 
This they agreed to do, and i t  was further agreed 
that the fre ight should be valued at 55001. The 
policy was dated 18th Nov. 1891, and was stated 
to be “ on freight, valued a t 55001. in  the good 
ship or vessel called the Main, from  New Orleans 
to Liverpool,”  and the insurance was to commence 
“  on the freight, goods, and merchandise afore
said from  the loading of the said goods or mer
chandise on board the said ship or vessel.”

Before this policy was effected, and while the 
Main was on her voyage from  Hamburg to New 
Orleans, a cargo had been engaged from  New 
Orleans to Bremen. None of this cargo was ever 
shipped, and the voyage to Bremen was given up 
before the policy was made, and the cargo intended 
fo r i t  was cancelled.

A t the time the policy was effected the valua
tion of 55001. was, according to the agreed facts, 
a reasonable and proper valuation of the expected 
fre ight upon a fu ll cargo, having regard to the 
rates of fre ight then current at New Orleans for a 
voyage from New Orleans to Liverpool.

On the 9th Oct. 1891 the Main  sailed from Ham
burg to New Orleans, and on the 28th Oct. she 
grounded on the coast of Florida. A fte r salvage 
operations she was towed into New Orleans on the 
1st Dec. On the 7th Dec. the discharge of her in 
ward cargo was commenced, and i t  was completed 
on the 21st Dec., when she was shifted to a 
loading berth. B ut considerable repairs had to 
be done upon her, and she was not ready to sail 
upon her homeward voyage u n til the 1st March 
1892.

P rior to the date of the policy some cargo (not 
amounting to a fu ll cargo) had been engaged fo r 
the intended voyage to Liverpool. The p la intiffs 
contended that part of such cargo, consisting of 
12,042 bushels of grain, 700 parcels of molasseB, 
and 7080 staves, was loaded at the original rates 
of freight, but this was not admitted by the 
defendants. I t  was m utually admitted that the 
remainder of such cargo was cancelled. More 
cargo was from time to time engaged, and the 
Main eventually sailed fo r Liverpool w ith a fu ll 
cargo, and w ith respect to the cargo other than 
that particularly mentioned above, at rates of 
fre ight which were much lower than those current 
when the policy was effected.

In  the course of her voyage the Main was to ta lly 
lost by fire, one of the perils insured against.

The to ta l oc ual fre ight payable to the p la intiffs 
in  respect of the said cargo was 32501. 7s., and of 
this fre ight a sum of 9521. 3s. 9d. was payable, and 
was paid at New Orleans in  advance, leaving a 
sum of 22981. 3s. 3d. as the actual fre ight at 
risk.

The p la intiffs were also insured upon the freight 
fo r the homeward voyage by a policy fo r 2500Z. 
granted by the German Marine Insurance Com
pany, and they had received thereunder 22501. in  
respect of the said loss. They were also insured
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by a policy fo r 1000Z., granted by the Tokio 
Insurance Company, a,nd had received 1000Z.

Joseph Walton, Q.C. and Taylor were fo r the 
plaintiffs.

S ir Walter Phillimore and Carver were fo r the 
defendants.

The arguments of counsel sufficiently appear in  
the judgment. In  addition to the cases there cited 
the follow ing were referred to :

Ionides v. Pender, 30 L. T. Rep. X . S. 547 ; L. Rep.
9 Q. B. 531; 2 Asp. Mar. Law Cas. 266 ;

Arnould on Marine Insurance, 6th ed., p 308.
B abnes , J., having reviewed the facts, con

tinued :—The questions raised before me involved 
chiefly th is—whether the p la in tiffs are entitled to 
recover on the footing of the valuation in  the 
policy effected by them w ith the defendants, or 
whether i t  can be open so as to entitle  the p la intiffs 
to recover upon the footing of what actually was 
at risk only, and that in  consequence of the pay
ments made to the defendants by the p la intiffs, 
that which was at risk has been fu lly  indemnified 
for, and therefore nothing is recoverable on the 
policy. I  have to consider, first, whether or not 
the policy attached to and covered the fre ight on 
this voyage. The p la in tiffs say i t  did, and that 
that being so, the valuation applied to the risk on 
that voyage, and is binding on the parties. I  do 
not th ink i t  was really contested, though i t  is in 
the defence, that the policy in  fact attached upon 
this voyage to this fre ight which was at risk, and 
the real contention of the defendants was that 
this valuation must be open. I t  seems to  me neces
sary to decide, first, what was valued. The 
valuation, by agreement, is on fre ight of a ship 
valued at 5500Z. on a voyage from  New Orleans 
to Liverpool. I  th ink this freight, when i t  was 
agreed to, meant the gross fre ight of the ship. 
The underwriters do not seem to have been to ld  
that some m ight be paid in  advance, and although 
there was a le tter from  New Orleans, from  which 
it  m ight, perhaps, have been inferred that the 
assured in  taking out a policy meant to exclude 
the advanced freight, I  do not th ink, looking at 
the facts, that they intended when they took the 
policy out, or that the underwriters assented to or 
agreed, that what was valued was other than the 
gross fre igh t fo r the voyage. The defendants say 
that valuation wa3 made upon the basis of the 
current rates at which the ship was expected to 
sail, and that as much less was u ltim ately engaged 
the valuation should be open and be treated as 
being at a reduced rate. The p la in tiffs say the 
value agreed in  the policy is the value agreed by 
both parties to represent the value of what actually 
was at risk on the voyage. To support that they 
rely upon Everth v. Smith (2 Maule & Selwyn, 
278) as showing that, although the assured may 
take out a policy w ith  regard to what they then 
th ink w ill be the engagement of the ship, that 
they, in  terms sim ilar to those on fre ight 
generally, w ill cover and attach to whatever 
fre ight in  fact is loaded on the voyage on which 
the ship sails. Lord Ellenborough, in  his judg
ment in  Everth v. Smith, said : “  This was an in 
surance on fre ight generally, not on any specific 
fre ig h t; the charter-party is only m aterial to show 
that upon the ship’s arrival at R iga there was an 
inchoation of the risk. The underwriter did not 
insure that any particular fre ight should be 
brought home, but i f  any ‘ fre ig h t’ is brought 
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home a loss has not happened for^ which he 
undertook to indemnify the assured.”  In  that 
case fre ight had been earned, and accordingly 
there had been no loss. A t the close of his judg
ment he says: “  On the authority of the above 
cases, as well as upon general principles of law, i t  
appears to us that the mere retardation of the 
adventure, and the consequent inconvenience and 
expense arising from it, are not a substantive 
cause of loss where the particular th ing insured 
has not received damage; and whether the fre ight 
earned be the particular fre ight contracted fo r or 
is posterior fre ight makes no difference : i f  fre ight 
has been fu lly  earned there can be no loss properly 
demandable of the underwriters.”  They held, 
therefore, tha t in  a policy in  sim ilar terms the 
fre ight which was actually earned on a voyage 
would be covered, although the assured in  taking 
out his policy contemplated having a specific 
freight, but when he went to the underwriters he 
insured the fre ight in  general terms. I  th ink, 
therefore, in  th is case, the policy attached to  the 
subject-matter a t risk, and I  do not th ink that 
point was really contested.

The defendants contended, upon Forbes v. 
Aspinall (13 East, 328), that the policy should 
be open, and, consequently, there ought to be 
a reduction based upon what was in  fact at 
risk. That case is an authority fo r the well- 
known proposition that where parties contem
plate the fre ight insured _ to be on a fu ll and 
complete cargo, and where in  fact part of the cargo 
is only shipped, therefore the la tte r was a ll tha t was 
at risk, and there must be, therefore, what is called 
an opening of the valuation. This is not in  s tric t
ness an opening, but is merely a reduction in  
proportion to the amount of cargo shipped, the 
valuation s till being held binding on _ what is in  
fact shipped. I  th ink that judgment is based on 
the principle tha t both parties had agreed tha t the 
fre ight valued was the fre ight on a fu ll cargo, and 
as this fu ll cargo was not shipped the value of 
what was at risk only must be taken. I t  is no 
authority fo r the contention that i f  the value on 
the fre igh t on what is about to be shipped is 
estimated too highly originally, and the assured is 
mistaken in  his valuation, the valuation ought to be 
reduced. The tru th  seems to me to be, that the 
fre igh t upon what is not shipped is never at risk, 
and therefore to that extent the underwriters can
not be made responsible. There are several other 
cases (they were not referred to by either counsel) 
which seem to  me to be in  point. Eor instance, 
one of the points put in  argument was, that i f  ̂  a 
cargo was about to be shipped under a policy in  
general terms on produce, and the assured could 
not ship as valuable a cargo as he at firs t 
intended, and shipped a cargo of much less value, 
then the valuation would not be binding. The 
p la in tiffs contended that i t  s till would be binding. 
There is a case cited by the text-writers on th is 
point, but I  have not, up to the present, been able 
to verify the ir statement about it. I t  is referred 
to by Lowndes in  his book on Insurance, sect. 48, 
th u s : “ B ut excluding fraud and mistake a 
valuation may be greatly in  excess of the real 
worth of the thing insured, and yet hold good. 
In  a case, not reported, where an African 
merchant, expecting that his ship would be 
loaded on the coast w ith  palm o il and ivory, 
insured the cargo, valuing i t  at 11,000Z, and by 
chance she was loaded w ith  palm kernels, worth

3 I
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only some 3000Z which were to ta lly  lost on the way 
home, he was allowed to recover the whole of the
11,0001.”  The reference he gives, is Company of 
African Merchants v. Liverpool Marine Insurance 
Company, in  Mitchell’s Maritime Register, vol. 15, 
p. 914, and vol. 16, p. 145. I  have had a tran
script made, not being able to procure the book of 
the case there cited, and I  am not quite sure that 
i t  quite bears out the statement made by the 
learned author; but the case I  th ink he refers to 
is referred to  by M r. M ‘A rthu r in  his book on 
Insurance as being the Company of African 
Merchants v. Marker in  1872, and he gives the 
same reference. He gives the statement that i t  is 
not reported, and then says, “  see Mitchell’s 
Maritime Register ”  at the pages I  have referred 
to. That, I  th ink, is another case which is 
mentioned in  the Shipping Gazette of 2nd Dec. 
1872: but he cites i t  fo r the same proposition 
as M r. Lowndes. I  have not been able to procure 
a copy of that report, but there are two other 
cases which seem in  point. The firs t is Lidgett v. 
Secretan (24 L . T. Rep. N. S. 942; 3 Mar. Law 
Cas. O. S. 365 ; L . Rep. 6 C. P. 615), where a ship 
was insured, valued at 20,0001, from  Liverpool to 
Calcutta, and fo r th irty  days after arrival, and then 
another policy was taken out fo r 10,0001 from  
Calcutta to London. The ship was considerably 
damaged on the outward voyage, and was put into 
a dry dock fo r repair. W hile being repaired, the 
outward policy expired, and she was afterwards 
destroyed to ta lly  by fire, and i t  was held there 
that under the firs t policy the assured was 
entitled to  recover the amount of the depreciation 
a t the expiration of the risk w ithout reference 
to the sum actually expended on her repairs, and 
under the second policy the assured was entitled 
to  recover as fo r a to ta l loss; so that, although 
the valuation had been made on the basis of her 
being a sound ship under the second policy, and 
in  fact she was a damaged ship worth much less, 
the assured recovered the fu ll amount under the 
second policy. W illes, J. said (L. Rep. 6 C. P. 627): 
“  The second point arises upon the second policy, 
and is one o f great importance, and one which has 
been the subject of much discussion and criticism  
both by lawyers and legislators, and yet nobody 
has been able to improve upon the practice as to 
valued policies, which has been recognised and 
adopted by shipowners and underwriters, and has, 
at least amongst honest men, the advantage 
o f giving the assured the fu ll value of the thing 
insured and of enabling the underwriters to 
obtain a larger amount of profit. I t  saves them 
both the necessity of going into an expensive and 
intricate question as to the value in  each 
particular case, and its  abandonment would, in 
the end, as i t  seems to me, prove highly detri
mental to  the interests of the underwriters. . . . 
I t  is manifestly im portant that the owner should 
be able to  insert a fa ir sum as the value of 
the vessel, treating her as sound, though she may 
at the time have sustained damage even to  the 
extent of what may u ltim ately tu rn  out to be 
a to ta l loss, that being, in  fact, one of the perils 
insured against.”  Then he refers to the case 
of Barker v. Janson (17 L . T. Rep. N. S. 473; 
3 Mar. Law Oas. O. S. 28; L. Rep. 3 C. P. 803): 
“  The result of the decisions in  th is country as well 
as in  the United States, and I  believe in  North 
Germany, is that the value mentioned in the 
policy is a conventional sum not representing

the real value of the vessel, but the sum to 
be paid by the underwriters in  the event of a 
loss.”  Then he says: “ No authority has been 
cited fo r lim iting  the value to that extent. In  
the absence of fraud or wagering, i t  seems to 
me that the value is to be taken to be the 
conventional sum to be paid in  the event of a 
loss, whatever the actual value of the vessel m ight 
be at the time.”  And Montague Smith, J. 
says: “  I f  the repairs had been completed
before the second policy attached the vessel would 
have been of the value mentioned in  that policy; 
but that is a fact w ith which the underwriters on 
that policy are not concerned, because value is a 
matter which the parties have liquidated and 
ascertained at the tim e of entering into the 
contract, and which neither can open. I t  cannot 
depend on the actual value at the time of the loss, 
or at the tim e the risk attaches.”  Then the case 
of Barker v. Janson (ubi sup.), which he refers 
to, is s till more striking. There the ship was 
insured on a value policy on time—in  the last 
case I  mentioned it  was on a voyage policy 
homeward—and its  value stated in  the policy 
was 80001. at the tim e the policy was made; but, 
unknown to the parties, the ship had been 
injured by a storm, so that the expense of the 
repairs would have exceeded its  value when 
repaired; so the ship was worth nothing, though 
valued at 80001. a t the time. During the con
tinuance of the risk the ship was to ta lly  lost. I t  
was held tha t the policy attached, notwithstand
ing the previous in ju ry  to the ship, and, there 
being no fraud, the value of the ship stated in  it  
was s till binding. W illes, J. in  that case says: 
“ No authority has been cited fo r it, and I  never 
heard of underwriters claim ing such a deduction, 
nor can I  see that i t  would be equitable, because 
i t  would be contrary to the contract. I t  is said 
tha t there was a mistake as to  the state of the 
sh ip ; but a mistake to entitle  the parties to 
reopen a contract of valuation must be such as 
would entitle  the parties to proceed in  equity for 
relief. I t  must have been a mistake of both parties 
in  respect of something which was material to the 
contract.”  And in  conclusion he says : “  In  fine, as 
pointed out by Patteson, J., in  Irv ing  v. Manning 
(1 H . L . Cas. 287), so long as underwriters are 
w illing  to adhere to the system of valued policies, 
they must, where there has been no fraud, pay 
the stipulated amount. Those cases seem to me 
to be authorities fo r the proposition that, though 
the assured may value tha t which he intended 
should be at risk upon the basis of a value which 
u ltim ately turns out to be erroneous because of 
facts of which he had no knowledge when he took 
out the policy, yet s till, i f  the policy attaches, the 
amount which he has valued as that which is to 
be at risk is to be taken as conclusive and bind
ing, although the amount which actually is at 
risk turns out to be very much less than was 
actually intended at the time of making the 
policy.”  Therefore, I  hold that the p la in tiffs are 
rig h t in  saying the policy covered the fre ight at 
risk on the voyage in  question, and that the 
valuation is binding w ith  regard to what actually 
came at risk under the policy, and that amount is 
55001.

The subordinate question in  the case is, what 
amount the p la in tiffs are entitled to recover. A  
sum of 9321. odd shillings was paid fo r fre ight 
before the ship sailed. I t  was paid, according to
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the admission of the parties, on the shipment of 
the goods to which the policy related, and there- 
fore that 932?. never came at risk. The result is, 
that 9321. out of the sum of 32501. 7s. was not at 
risk, and therefore the valuation of 55001. must 
be reduced in  proportion to the rule-of-three sum 
arrived a t by the relationship of 9321. to 32501. as 
stated in  the case of Williams v. The North China 
Insurance Company (35 L . T. Rejx N. S. 884;
3 Asp. Mar. Law Cas. 342; 1 0 . P. D iv. 757) and 
other cases tha t were cited. That would leave 
the sum of 38891. as being the value of what was 
at risk, taking the valuation in  the policy, during 
th is voyage, and as 3250?. have already been paid 
by other underwriters, that reduces the amount 
which is recoverable from the present defendants 
to the sum of 6391., and that figure, i f  my view of 
th is case is correct, is to be the amount which the 
parties are agreed that the judgment must be 
for.

Judgment fo r 643?. 7s. 6d., plus ̂ a sum of 
4?. 3s. 6cl. fo r the return of a proportionate part 
o f the premium.

Solicitors fo r the pla intiffs, Botterell and Roche.
Solicitors fo r the defendants, Waltons, Johnson,

Bubb, and Whatton.

Jan. 23, 24, and Feb. 5 ,1894.
(Before the P resident  (S ir Francis Jeune.)

T h e  A fb ic a n o . (a)
Necessaries—Priority—Practice.

Where a vessel has been sold in  a/n action in  rem 
and the proceeds brought into court, and the 
judgment is, in  the usual form, expressed to be
without prejudice to other claims against the ,. £ ipjle jyein
vessel, and reserving a ll questions of priority of - Asp. Mar.
such claims, the court w ill order a pro rata die- y. wag ajwa
tribution among claimants fo r necessaries, 
irrespective of the dates of the institution of their 
suits, as the court holds the property not only 
fo r the first plaintiff, but at least fo r all creditors 
of the same class who assert their claims before 
an unconditional decree is pronounced.

Semble: So long as the proceeds of the vessel 
remain in  the hands of the court, an uncon
ditional decree can be modified so as to let in  
others who, without laches, put forward claims of 
a like character.

Quaire: Whether i f  a judgment has been obtained 
in  the County Court, and the action is afterwards 
transferred to the High Court, such a judgment 
would give p riority  over claimants in  suits 
vending in  the High Court, or whether the pla in
t if f  in  the County Court action should only be 
admitted to share in  the proceeds in  the High 
Court on terms of equality with the suitors m  
that court.

Objectio n  to Registrar’s report, adjourned into
court. _ ,

The plaintiffs, Messrs. F ry and Co., who are 
coal merchants at Cardiff, during 1892 and 1893 
supplied necessaries in  the shape of coal to the 
steamship Africano, which is a Portuguese vessel 
belonging to Lisbon. Messrs. F ry  and Co. brought 
an action in  rem against the Africano, and 
on the 30th Oct. 1893 the action came before 
Jeune, J., and a decree was made pronouncing the 
sum of 854?. 12s. I d. to  be due to the plaintiffs,

(a) Reported by Basil Cbumf, Esq., Barrister-at-Law.

together w ith interest from  the date of decree and 
costs. The decree was expressed to be w ithout 
prejudice to other claims against the vessel, and re
served a ll questions as to priorities of such claims. 
In  addition to th is action there was one by the 
crew fo r wages, and others for alleged necessaries.

The ship was firs t arrested in  the action by 
Messrs. F ry  and Co., and warrants were issued 
in  two actions in  the County Court. The ship re
mained under arrest, but could not be sold, as the 
time allowed in  a default action had not elapsed. 
Meanwhile the p la intiffs in  the wages action got an 
admission of lia b ility , and assessment of then- 
claim. They then applied to the vacation judge 
(Kennedy, J.) and got an order fo r the sale of the 
Africano.

The p la intiffs in  the wages action then moved to 
have the question of the priorities of the several 
claims settled by the Liverpool D is tric t Registrar, 
and the President directed the transfer of the 
actions pending in  the Liverpool Registry to the 
Principal Registry. The matter accordingly came 
before the registrar, who decided that a ll the 
claimants fo r necessaries were entitled to share
pro rata. .

Messrs. F ry and Co. filed a notice of objection 
to the registrar’s report, and a summons was 
taken out asking fo r the judge’s directions (1) 
w ith regard to the payment of the amounts due 
to the crew of the Africano; (2) as to the method 
in  which the question of the priorities was to 
be determined by the court. By consent of the 
parties the summons was adjourned into court, 
and was heard on an admitted statement of facts.

S ir Walter Phillimore and Laina fo r the plain
tiffs .—There is no principle in  law or equity 
justify ing  a pro rata distribution. Up to the 
time of The Heinrich Bjorn (49 L . T. Rep. N. S.

" ' Mar. Law Cas. 391; 11 App. Cas. 
279) i t  was always thought that there was a 
maritime lien fo r necessaries, and hence that such 
claims were equal and co-ordinate:

The Saracen, 2 Wm. Rob. 457; 6 Moo. P. C. 56 ;
The Clara, Swabey, 1,

The Desdemona (Swabey, 158) is the only case 
where pro raid  d istribution was ordered. [The 
P r e s i d e n t .—That case does not seem to f it  in  
w ith  The Saracen, w hich decided that there was 
no power to order pro rata distribution in  any 
case.] On the question of lien, see Maclachlan 
on Shipping, vol. 2, p. 51. The p la in tiffs are 
entitled to priorities above a ll others of equal rate 
by being vig ilant and firs t in  point of time :

The W illiam  F. Safford, 1 Lush. 69 ;
The Celia, 59 L. T. Rep. N. S. 125; 6 Asp. Mar.

Law Cas. 293; 13 P. D iv. 82.
[The P r e s i d e n t .—I t  comes to this, that i t  must 
be either w rit or judgment i f  there be a p rio rity .] 
Where a ll the suits are in  the same court p rio rity  
of judgment means p rio rity  of diligence, but that 
disappears when you have different courts fo r 
different procedure. Then i t  is either p rio rity  of 
w rit or pari passu.

Pickford, Q.C. and Bateson, fo r the master and 
crew of the Africano and other necessaries 
claimants, in  support of the registrar’s report.— 
The principle underlying a ll the cases is that of 
diligence or remissness, and not of attachment or 
lien. In  The Saracen, at p. 507, Dr. Lushington 
states how the law stood originally. He says:
« Where the owners were responsible for damage.
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done by collision, they were bound to pay the 
whole amount, whatever m ight be the value 
of the ship which did the damage or the 
amount of damage received . . . Everyone 
had his remedy, except where the defendant was 
bankrupt, or insolvent, or abroad. The only pre
ference in  a ll these cases was the preference of 
prior petens—he who firs t obtained judgment. 
W hy should he who was so vigilant, and availed 
himself of the remedy the law gave him, be com
pelled to surrender the benefit of his diligence to ' 
another who was less active ? Where a ll were 
equally active, or so as to bring the ir suits before 
decree, i t  is possible tha t th is court m ight so have 
regulated its  proceedings as to distribute the fund 
rateably to a ll having sim ilar claims, but not after 
decree, which in  itse lf confers a preferable title .”  
[J e u n e , J. referred to The Bold Buccleuch, 7 Moo.
P. C. 267, and The Saracen, on app. 6 Moo. P. 0. 
56.] In  the Irish  case of The Queen, No. 2 (3 
Mar. Law Oas. 0 . S. 189) they ranked in  p rio rity  
of judgments:

The Maryland, 3 Adm. & Ecel. 343.
The Turliani (32 L . T. Rep. N. S. 841; 2 Asp. 
Mar. Law Oas. 603) shows what the practice in  
the registry was considered to be. [J e u n e , J.— 
A ll th is points rather to p rio rity  of judgments.] 
The court has to consider whether there has been 
diligence or remissness after reviewing a ll the 
circumstances. The Celia (uhi sup.) decides that, 
as soon as judgment has been pronounced, it  
relates back to the date of the w rit, and the 
creditor is a secured creditor.

Holman, fo r other necessaries claimants, also 
appeared in  support of the registrar’s report.

S ir Walter Phillimore in  reply.
The P r e sid e n t .—In  this case the one point 

actually raised fo r decision is perhaps a novel but 
certainly a narrow one. I t  is whether, where a 
vessel has been sold and the proceeds brought 
into court, claims fo r necessaries, in  respect of 
which actions have been brought, take p rio rity  
inter se in  the order of the institu tion of the 
actions. The question arises on a report from 
Mr. Registrar Smith w ith regard to the d is tri
bution of the proceeds of the ship Africano, 
which was sold by order of Kennedy, J. on the 
4th Oct. 1893, and the proceeds, amounting to 
12151. 6a. 5<f. net, brought into this court. An 
action fo r necessaries had been instituted against 
the vessel in  the H igh Court on the 10th Aug. 
1893, another such action in  the Liverpool D is
tr ic t Registry on the 17th Aug., and three such 
actions in  the Liverpool County Court on the 11th 
Aug., 12th Aug., and 15th Sept, respectively. On 
the 13th Nov. 1893 a ll these proceedings were 
transferred by order to the H igh Court. I t  was 
contended by one set of claimants before the 
registrar that p rio rity  of distribution followed 
p rio rity  of w rit; by the other that i t  followed 
p rio rity  of judgment. The Registrar, in an ex
cellent report, decided that neither contention 
was correct, and that the fund should be dis
tributed as between these claimants pro rata. 
The only appeal brought before me is by those 
who, before the registrar, contended in  favour 
of p rio rity  of w rit, and fo r whom S ir W alter 
Phillim ore appeared. H is view, as I  understand 
it, was based mainly on one argument of principle 
and one authority. He said that before the 
judgment in  The Heinrich Bjorn (uhi sup.) i t  was

supposed that a claim fo r necessaries conferred a 
maritime lien, but that now the law is that the 
only lien fo r necessaries arises on the institu tion  
of the action, that a security is obtained in  such 
institution, and that, accordingly, securities so 
created rank, like mortgages, in  the order of their 
dates. The case of The Celia (uhi sup.), he con
tended, was decided according to this principle. 
B ut I  cannot agree w ith  this argument. There 
seems to me to be an obvious lin k  wanting. I f  
p rio rity  in  distribution follows the attachment of 
lien or security, and if  a sounder view of the law 
has transferred that attachment from the date of 
supply of necessaries to the date of action brought 
in  respect of it, we should expect to find i t  held 
in  the less enlightened period before The Heinrich 
Bjorn that funds in  court should be distributed 
among material men according to the p rio rity  of 
their acts of service. B ut such was not the view 
of the judges from some of whose decisions a 
belief is said to have arisen that the statute 
3 & 4 Y ict. c. 65, s. 6, conferred a maritime lien on 
claims for necessaries. In  The Desdemona (ubi 
sup.), decided in  1856 (Swabey, 158), D r. Lushing- 
ton said in  a suit fo r necessaries that the court 
would give p rio rity  to any party firs t obtaining a 
judgment. In  The William F. Safford (ubi sup.), 
(1 Lush. 69), decided in  1860, Dr. Lushington 
said: “  The court encourages suitors in  actively 
enforcing their remedy, and gives preference to a 
party who is firs t in  possession of a decree of the 
court.”  I t  is not, perhaps, easy to understand 
why D r. Lushington lim ited, as he appears to 
have done in  that case, the advantages of p rio rity  
to the earliest decree ; but i t  is clear that he con
templated a decree as alone capable of conferring 
p rio rity. The same view was taken in  an Irish  
case, decided in  1869 (The Queen, ubi sup.). Nor in 
the instances of claims arising from collision was 

reference ever given to the claimant who firs t 
ecame a suitor. I t  is probable that before the 

case of The Bold Buccleuch in  1847 (ubi sup.), the 
view accepted in this court was that the lien came 
into existence only w ith the suit. I f  so, the 
authorities which show that in  cases of collision a 
decree, and not the issue of the w rit, gave p riority, 
are also authorities against S ir W alter Phiilim ore’s 
argument: see The Saracen (ubi sup.), and The 
Clara (ubi sup.).

I t  appears to me that the case of The Celia (ubi 
sup.) has no real bearing on this point. The 
question there was, whether when a ship had 
been arrested in  an action fo r necessaries, and the 
company to whom she belonged was subsequently 
wound-up, the official liquidator had a claim on 
the sum representing the value of the ship in  the 
hands of the court as against the p la in tiff. I t  is 
true that i t  was held in  that case by the President 
that the p la in tiff had a security arising at the 
commencement of the action in  rem. B ut i t  is 
quite a different th ing to say that such a security 
takes p rio rity  over securities of the same kind 
arising subsequently in  a sim ilar manner. The 
rationale of the decision in  that case appears to 
me to be explained by Fry, L.J., in  approving in 
this case, as he had previously done in  The 
Heinrich Bjorn (ubi sup.), the dictum of Dr. 
Lushington in  The Volante (1 W. Rob. 383): “  An 
arrest offers the greatest security fo r obtaining 
substantial justice, as furnishing a security for 
prompt and immediate payment,”  and adding, 
“ The arrest enables the court to keep the property



MARITIME LAW CASES. 429

A d m . ]
T h e  P b i m u l a .

[ A d m .

as security to answer the judgment. This does 
not at a ll im ply that the court only holds the pro
perty fo r the p la in tiff, or for that p lm ntifi m 
p rio rity  to others of the same class The true 
view is, I  th ink, that the court holds the property 
not only fo r the firs t p la in tiff, but also for at lease 
a ll creditors of the same class who assert their 
claims before an unconditional decree is pro
nounced. The language of Dr. Lushmgton m lhe  
Clara, indicating that the court would havepowei 
to delay pronouncing a decree in  the firs t 1 
could also be pronounced in  a subsequent action, 
“ so that both parties mightshare proportionately, 
is an authority fo r th is proposition, i t  is noe 
necessary in  this case to decide whether prion y 
in  distribution follows p rio rity  in  judgment, 
th ink i t  is clear that in  the cases to w h ich ! have 
already referred, and especially in  the decision o 
the P rivy Council in  the case of 1 he Saracen, it  
was held tha t a creditor who had obtained a nna 
decree held its  fru its  against another creditoi o 
the same class who commenced his action subse
quent to such decree. The learned registrai 
suggests, no doubt on the authority of the language 
employed by S ir Robert Phillim ore in  The Mar/c- 
land (ubi sup.), that a ll that this means is that a 
p la in tiff who is gu ilty  of laches loses his righ t ox 
equality. I  am not sure, however, that this 
sufficiently explains the case in  question or the 
practice form erly recognised. B ut what I  th ink 
is to be observed in  a ll these cases is, that the 
decree was apparently an unconditional decree. 1 
have looked at the original decree pronounced in 
the case of The Saracen, on 6th May 1845, in favour 
of the claimants then before the court, and find it  
was an unconditional decree. The decree oi 
2nd Feb. 1860, in  The William F. Safford, was also 
unconditional. A t the present time the decree in 
this court in  an action fo r necessaries is either 
conditional in  any case, or certainly i f  there is any 
reason to suppose there may be other claims 
of equal rank ; and even if  the decree were in  any 
instance made in  unconditional terms I  am inclined 
to th ink that, so long as the funds remained in.the 
hands of the court,it could and should be modified 
so as to le t in  other persons who, w ithout laches, 
put forward claims of a like character. In  this 
instance the judgmentgivenon the30th Oct. in this 
court, following the usual form, was expressly 
“  w ithout prejudice to other claims against the 
said vessel, and reserving a ll questions of p rio rity  
of such claims ; ”  and, no doubt, by reason of such 
judgments being usually, i f  not always, in sim ilai 
terms, there exists, as there did not at the date ot 
The Saracen, a practice of proportionate division. 
As far, therefore, as the H igh Court is concerned, 
this question of p rio rity  of judgments has ceased 
to be a practical one. There may, however, 
remain a question whether, when, as in the present 
case, a judgment has been obtained in a County 
Court, and the action is subsequently transferred 
to this court, such a judgment gives any priority. 
I t  is not now necessary to adjudicate upon that 
question, but should it  arise fo r decision it  would 
be worth while to consider whether the p la in tiff 
in  the County Court action could be admitted to 
share in  the proceeds in  the H igh Court except on 
terms of equality w ith the suitors in that coui t. 
The report of the registrar w ill therefore be con
firmed.

Solicitors: fo r the plaintiffs, Botterell and Koche, 
fo r Vaughan and Hornby, C ard iff; fo r the master

and crew of the Africano and others, Bateson, 
Warr, and Bateson; fo r other necessary men, 
Downing, Holman, and Co.; Pritchard ¡m i Sons; 
Mandes and Tunnicliffe; fo r the defendants, 
owners of the Africano, Sampson, Williamson, 
and Inglis.

Tuesday, Feb. 6,1894.
(Before B arnes, J.)
T he  P b im u l a . (a)

Charter-party—Clause as to advance: of freight— 
Construction of—Liab ility  of shipowner.

Where a clause in  a charter-party provides fo r 
“  cash for steamer's ordinary disbursements at port 
or ports of loading . . . to be advanced . . .
on account of freight (captains receipts to be 
conclusive evidence of the amount of su 
advances, and of their having been property 
made), and balance of freight on right and true 
delivery of the cargo in  cash ; the fa ir  meaning 
is that the shipowners are to be in  a position to 
ash through their master fo r sufficient topaythe 
disbursements i f  they require it, but not other- 
wise.

M otion  fo r judgment. ,, f
This was an action to recover the s™

48Z 18s. 5d., balance of freight tor the co n v in c e  
of the defendants’ goods in  the p la intiffs steam- 
shin Primula The .plaintiffs were Messrs. John 
Blumer and Co., and the defendants were Messrs.

J T h IP rim u la  was on two occasions chartered 
for a voyage from certain ports between Tarragona
and G ibraltar to Liverpool. These charters pro
vided {inter alia) fo r the payment of certainJ u“ P 
sum freights fo r the chartered voyages, and the 
clause numbered 6 in  each of the charters provided
as follows : ,

Cash for steamer’s ordinary disbursements at port or 
ports of loading, not exceeding 1501. m all, to be 
advanced at exchange of 50d. to the dollar on account 
of freight, subject to 3 per cent, to cover cost of insur
ance, &c. (captain’s receipts to be conclusive evidence of 
the amount of such advances, and of their having been 
properly made), and the balance of freight on right and 
true delivery of cargo in cash.

On the firs t voyage the captain of the steamer, 
having part of his outward fre ight m hand, 
expended it  in  partly disbursing his vessel and 
the defendants advanced cash for the balance, 
amounting, at the stipulated rate of exchange, to 
901 16s. 6d., and this sum was indorsed on the 
b ills  of lading. The defendants charged the 
stipulated 3 per cent, on the amount—viz., 
2 1. 14s. 5d. The defendants deducted these two 
sums from the balance of freight due to the 
pla intiffs on the delivery of the cargo on the 
voyage, and also the sum of 141. 10s. 11 d., which 
last-named sum represents the p ro fit which the 
defendants would have made by the difference of 
exchange on 591. 3s. 6d„ the sum required to make 
up. the advance of 150i. . *

On the second voyage the captain of the 
steamer had a sufficient balance of his outward 
freight to fu lly  disburse the vessel at her loading 
ports, and therefore did not ask fo r or obtain any 
advance of fre ight under the chartered clause-
above set out. _______________ _

(«) Reported by Basil Obumu, F,sq., Barriater-at-Law.
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The deiendants deducted from the p la intiffs’ 
fre ight on the delivery of the cargo the sum of 
341. 7s. 6d., being the profit which they would have 
made by the difference in  exchange on the sum of 
1501. i f  they had advanced that sum on account of 
fre ight at the loading ports.

Neither the p la intiffs nor the master of the 
Primula obtained any loan or advance from any
persons other than the defendants on account of 
the ship’s disbursements upon either of the 
voyages in  question. The defendants were ready 
and w illing  to have advanced the fu ll sum of '1501 
on each of the voyages if  the master had requested 
them to do so, and the ship’s ordinary disburse
ments on each voyage actually exceeded such 
amount.

I t  was agreed that, i f  the defendants were 
entitled under the circumstances above stated to 
the said deductions, then judgment should be 
entered fo r the defendants w ithout the neces
sity to r the ir form ally pleading a set-off or 
counter-claim. I f  they were not so entitled, then 

should be fo r the p la intiffs for
4ol. 18s. 5a.

J. Strachan, fo r the p la intiffs, referred to 
Dahl v. Nelson, 44 L. T. Eep. N. S. 381; 4 Asp.

Mar. Law Cas. 392 ; 6 App. Cas. 38;
Cross v. Pagliano, 23 L. T. Kep. N. S. 420; 3 Mar. 

Law Cas. 492; L. Eep. 6 Ex. 9.
Boyd, fo r the defendants, referred to 

De Silvale v. Kendall, 4 M. & S. 37 ;
Smith v. Pyman, 64 L. T. Eep. N. S. 436; 7 Asp 

Mar. Law Cas. 7; (1891) 1 Q.B. 742.
. The arguments of counsel fu lly  appear in  the 
judgment.

B aenes , J.—In  th is case the parties have
a?rfo,d1oP°?,th1e f,acts' The is fo r the sum 
of 48118s. 5<L balance of fre ight fo r the convey
ance of the defendants’ goods in  the steamship 
Primula. There is no questions to the p la intiffs’ 
rig h t to recover this small balance o f fre ight 
i f  there were not an answer to it  suggested on the 
part of the defendants, which has been argued 
before me as being a rig h t on the part of the 
defendants to rely on a counter-claim against the 
p la intiffs fo r damages sustained by the defendants 
amounting to the same sum as is claimed by the 
pla intiffs. [The learned Judge then dealt w ith the 
facts, and continued:] The question, as argued 
before me, has really been whether or not the 
defendants are entitled to recover the amount 
and therefore, by agreement between the parties’ 
to  deduct i t  from the freight. That depends 
upon the meaning of this clause. On the 
p la intiffs’ side i t  is contended that that clause 
is introduced fo r the benefit of the shipowner 
in  order to provide his master w ith the means of 
liquidating the disbursements at ports of loading 
up to the lim it of 1501; that the master is at 
libe rty to use that credit, i f  I  may term i t  so • 
and that, i f  he uses it, the moneys advanced 
under i t  are to be treated as part of the freight, 
and if  he does not choose to use it, and does not 
require to use it  because he has money in hand, 
he is not obliged to use it. On the other hand! 
the defendants say that the clause makes it  
obligatory on the master, after he has paid the 
various disbursements of the ship at the port or 
ports of loading which are necessary for her 
voyage, to come to the charterers and ask fo r the 
amount, and that i f  he fails to do so the ship

owner is liable fo r the breach of contract, and 
fo r the damages which flow from  that breach, 
and fo r the loss of p ro fit which the charterers 
couM make if  they had made the advance. So the 
question really comes to this, whether the master 
is obliged to put the clause in  force and ask 
fo r the money, or whether he is only to use i t  i f  
he finds i t  necessary to  do so. I t  is said by 
Mr. Boyd fo r the defendants that the charterers 
would be liable fo r the amount of disbursements 
in  this sense, that, i f  the disbursements are made, 
the master would have to come and ask fo r them, 
and they would then be bound to advance them 
under the clause, and they would then have an 
insurable interest in  the amount they had 
advanced; and even if  he had failed to do so, 
s till they would be liable to make the advance, 
and have the advance at risk. I  cannot, I  
confess, follow that argument, because i t  seems 
to me that, u n til the master states what the 
amount of the disbursement is, and asks the 
charterers to make the advance, they would not 
be under the obligation to pay him the amount 
of the disbursements and advance it  to him, and 
that the ir lia b ility  to make the advance would 
only arise when he states show much he wants.

B ut I  do not th ink that quite disposes of the 
arguments fo r the defendants. Even i f  that 
were so, and the fre ight were not at their risk 
t i l l  they had advanced it, or were liable to advance 
it, s till they may, from  the defendants’ view 
of the clause, be entitled to say, “ You are bound 
to come and ask fo r an advance, and therefore 
we have lost the p ro fit we should have made i f  
you had done so.”  That drives one to consider 
really what was the object of the introduction of 
this clause, and what is a reasonable meaning to 
give^to it  as a matter of business between these 
parties. Now, I  have no doubt whatever that the 
object of this clause was to enable the shipowner 
to send his ship to the port or ports of loading 
w ith a provision that when she got there the 
charterers should be bound to pay the master if  
he wanted it, as part of the freight, sufficient 
money to disburse the ship so as to enable her to 
perform her voyage—that is to say, to anticipate 
part payment of the freight, the shipowner being 
desirous of having the credit, so to speak, at the 
loading port which his master could use i f  he 
wanted to. Looking to that as the object of the 
clause, i t  is fa irly  clear that one must read various 
words into it  in  order to give i t  clear expression. 
I t  is clear that what i t  means is, that the charterers 
have to make the advance to the captain. Then 
the question is, whether the captain is bound to 
use the clause, and bound to ask fo r the money 
from the defendants; and the conclusion to 
which I  have come, as a matter of the fa ir 
meaning of the clause, especially having regard 
to its  origin, is that the captain is at libe rty to 
take advantage of the clause or not, as he in 
fact finds it  necessary. If, therefore, he has 
money provided fo r him by the owners w ith 
which to pay the disbursements of the ship, i t  is 
unnecessary fo r him to go to the charterers and 
ask fo r any money as an advance, and I  cannot 
th ink i t  was ever intended that the owners of 
a ship should be responsible in  damages i f  their 
master was put in  a position by themselves to 
advance the money fo r disbursements, or chose to 
advance it  out of his own money, and that they 
should be held liable fo r a breach of contract fo r
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not going to the charterers, through the ir master, 
and asking fo r an amount fo r paying b ills  in  port. 
I t  involves, possibly, the introduction of some 
words to make tha t plain, though I  am not quite 
clear that i t  really does so, because i t  has been 
urged that the ordinary disbursements referred to 
mean the ordinary disbursements which the 
master finds i t  necessary to make, and to r which 
he has to get credit or funds. However tha t may 
be, I  th ink the fa ir meaning of the clause is, that 
the shipowners are to  be in  a position to ask: 
through their master fo r sufficient to pay the dis
bursements at the port i f  they require it, out not 
otherwise, and tha t being so, the amount which 
the p la in tiffs seek to recover is due to r ire ignt, 
and the defendants are not entitled to make 
a cross-claim fo r the amount, and are not entitled 
to deduct i t  from  the freight. Judgment must 
therefore be fo r the p la intiffs fo r 481. 18s. bd., 
which is the agreed amount, w ith costs.

Solicitors: for-the pla intiffs, Botterell and Roche; 
fo r the defendants, Lowless and Co.

A p ril 3 and 4 ,1894.
(Before B ar n e s , J.)
T h e  H u n tsm an , (a)

Principal and agent—Managing owner—Authority 
to order repairs—Liab ility  of co-owners.

Where the co-owners of a vessel depute the managing 
owner or ship's husband to employ the vessel fo r 
their benefit he has authority to give orders fo r 
the necessary repair, fitting and outfit of the 
vessel, and the fact that the vessel is insured 
does not lim it such authority.

Semble, those who execute the repairs to the vessel 
do not discharge any claim they may have against 
the co-owners by reason of the fact that, they 
being unable to get cash, have taken and renewed 
bills on account in  their dealings with the 
managing owner in  respect of such repairs.

A ctio n  to  recover the balance of an account fo r 
repairs.

The p la in tiffs were the Smith’s Dock Company 
Lim ited, and they made a claim against Messrs. 
J. H. W. C ulliford, J. L . Clark, and T. E. Jobling, 
part owners of the steamship Huntsman fo r 
repairs executed in  the early part of 1892.

In  January 1892 the vessel got on the south 
pier of the Tyne, and the p la in tiffs undertook 
salvage operations fo r an agreed amount of 2000?., 
w ith  an extra 200?. fo r despatch on the principle 
of “  no cure no pay.”

They got her off on the 30th Jan., and brought 
her into the ir own dry dock, and they were duly 
paid the agreed sum.

The vessel had sustained injuries to her bottom, 
engine-room, and elsewhere, and on the 9th Feb. 
W. J. Jobling, the managing owner, gave the 
p la in tiffs instructions fo r the necessary repairs to 
put the vessel in  a seaworthy condition. She was 
taken out of dock on the 9th March, and the 
repairs were completed outside by the 20th March.

On the 14th A p ril the p la in tiffs delivered a 
detailed b ill to W . J. Jobling, amounting to 
46161. 6s. lid . The p la intiffs took on account 
from  W. J. Jobling four b ills  fo r 10001., dated 
the 20th Ju ly  1892, at three, f our, six, and six

(a) Reported by B a s il  Ch u m p , Esq., Barrlster-ftt-Law.

months respectively, and later on a b ill fo r 1851. at 
three months, which made up the balance of the 
account, which had been somewhat reduced.

I t  appeared that the firs t b ill was borrowed, 
the second partia lly  paid and partia lly  renewed, 
the th ird  and fourth renewed, and the 185?. dis
honoured. There was a further renewal of the 
balance of the second renewed b ill, which was 
dishonoured, as also were the renewals of the 
th ird  and fourth. In  the result the amounts 
paid on the bills, together w ith  the allowances, 
reduced the p la in tiffs ’ account to 2534?. 14s. 10c?., 
which was the amount now claimed.

On the 15th March 1893 W . J. Jobling-became 
insolvent, and consequently failed to meet the 
renewed b ills, the last of which fe ll due on the 
28th May 1893.

The p la in tiffs therefore issued the ir w rit on the 
14th June against the three owners above men
tioned, who together owned three sixty-fourths of 
the vessel.

Moulton, Q.C. and Boyd, fo r the p la in tiffs, 
referred to

Davidson v. Donaldson, 47 L. T. Bep. N. S. o64j 
4 Asp. Mar. Law Cas. 601 ; 9 Q. B. Div. 623;

Robinson v. Read, 9 B. & C. 449 ;
Bottomley v. Nuttall, 28 L. J. 110, C. P .;
Whittwell v. Perrin, 4 C. B. N . S. 412.

Sir Walter Phillimore and Laing, fo r the defen
dants, referred to

Mitcheeon v. Oliver, 5 E. & B. 419; 25 L. J. 39, 
Q. B .;

Brodie v. Howard, 17 C. B. O. S. 109;
Chappell v. Bray, 3 L . T. Bep. N . S. 278; 30 L . J.

24, E x .; . „  _ T
Frazer v. Cuthbertson, 6 Q. B. D iv. 93; 50 L. J.

277 Q. B .;
Steele v. Dickson, Scotch Sess. Cas. 4th series, vol. 3,

p. 1003.
B arnes , J., having dealt w ith  the facts as 

above set out, continued:—The points taken on 
behalf of the defendants are these: The firs t is, 
tha t although M r. W . J. Jobling was the 
managing owner, or in  other words the ship s 
husband, o f the Huntsman, he had no authority 
to order these repairs upon the credit of the co
owners. When S ir W alter Phillim ore ̂  argued 
th is point i t  was put, not on any cases which have 
really decided i t  at a ll in  his favour, but princi
pally in  th is way, that a managing owner or ship’s 
husband has no authority to order repairs fo r a 
ship, although they are absolutely necessary fo r 
her proper employment as a seaworthy ship, if  
that ship is insured, and i f  in  the ordinary course 
the managing owner would be able to collect from  
the underwriters enough to pay the amount of the 
repairs ordered, and by those monies so received 
discharge the bills. Dealing firs t w ith  the 
suggestion as to  the authority, i t  seems to me 
that, so fa r as they have been referred to before 
me, the authorities and the language of the text 
writers are entirely in  favour of the proposition 
maintained by the p la in tiff’s counsel, tha t the 
managing owner has authority to  give orders fo r 
the necessary repairing of the vessel. I t  seems to 
me that M r. Moulton’s contention on this point is 
correct i f  i t  is looked a t by the lig h t of the manner 
in  which the question arises. The managing owner 
is deputed by the co-owners to employ the vessel 
fo r the ir benefit, and that can only be done by em
ploying her in  the ordinary course of trade suitable
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fo i such a vessel. I t  must follow as a necessary 
consequence that he has authority to conduct and 
manage on shore whatever concerns the emplov- 
ment of the ship, and fo r that purpose has 
authority to give orders fo r the necessary repair, 
fatting, and ou tfit of the vessel, in  addition to 
seeing that she is properly manned, properly sent 
™ . ®ea’ ^  Properly chartered fo r a voyage. 
W ithout that power he would be unable to send 
the ship to sea, even i f  there were triflin g  repairs 
rendered necessary fo r that purpose, w ithout 
again obtaining a fresh mandate from  the various 
co-owners and I  cannot see that there is any 

J  y th f  Proposition that the managing 
owners authority is lim ited in  cases where the 

,? ° Case or even dictum has been 
^  tta t e?ect;  and tlle  tru e relationship 

ms o me to be that the co-owners, in  
deputing to the managing owner the power to 
manage the vessel on their behalf, depute to him 
power to do what is necessary to repair her for 
the proper purpose of performing her engage
ments in  the ordinary course of her employ Of 
course, i f  the vessel is insured, they w ill after
wards get the benefit of any money paid by the 
underwriters, collected by the managing owner, 
and applied by him, i f  so applied, to discharge 
the accounts for repairs. B u t then i t  is said that 
the p la intiffs looked to Mr. W. J. Jobling in  this 
Case as the channel through whom the money 
would come from the underwriters; in  other 
words, I  take i t  that means that they acted in 
this case only on the credit of M r. W . J  Jobling 
I  see no ground fo r that contention. On the 
contrary, I  th ink that the p la in tiffs acted 
m the ordinary way by treating Mr. Jobling 
as managing owner, acting on behalf of the 
various co-owners The p la in tiffs ’ representative, 
M r. Eustace Smith, said, “ I  believed he was 
solvent, and I  knew we were safe in  any case, 
because we had the co-owners; C ulliford and 
CJarkwe knew were good enough.”  They sent in 
then- b ill to the managing owner and owners of 
the steamship Huntsman in  the ordinary course 

B ut then comes the point that has been very 
w d me, that the p la intiffs so dealt

w ith M r W  J Jobhng by taking and renewing the 
bills as to discharge any claim they may have had 
°?  the co-owners. I f  i t  could be shown that the 
p la intiffs could have had cash from  Mr. Jobling 
and, instead of taking it, elected to take b ills from  
him, they would then be in  a position of practi
cally having had, so fa r as the other owners are 
concerned, not what is really payment, but what 
is tantamount to it. B ut where they have not had 
the power to get cash, but have tried to get i t  and 
failed, and have merely taken b ills  on account, it  
seems to me there is no election whatever on their 
part to renounce any rig h t they had which would 
in  any way discharge the claim made upon the 
present defendants. I  th ink that is in  accordance 
w ith the views expressed in  the cases of Robinson 
v. Reed (ubi sup.) and Davison v. Donaldson (ubi 
sup.) which have been cited to me. The further 
point which was taken by the defendants was that 
the p la in tiffs have so acted as to mislead the co
owners and raise an equity against themselves.
I  understand that to be based upon th is conten
tion, that as the vessel was supposed by the plain
tiffs  to  he insured, and as they m ight suppose that 
the money from the underwriters was paid to Mr. 
Jobling, i f  they renewed the bills, or allowed the

time to go by fo r payment, w ithout finding out 
why he did not pay them, and i f  he had got the 
money, then they cannot look to the defendants 
fo r payment. I  understand that is the way i t  is 
put on behalf of the defendants. B u t the answer 
again seems to be, that the p la in tiffs did what they 
could to get the cash, and were told, as I  have 
already said, by M r. Jobling tha t he had not 
got it, and that he had not received the money from 
the underwriters. I  cannot see any ground on 
which i t  can be said that the p la intiffs have so 
acted as to mislead the defendants, and thereby 
prejudice them, as is suggested on the p a rto f the 
defendants. I f  one turns to the form  of pleading 
in this case, which raises that, and probably also 
the point which I  mentioned before it, i t  w ill 
be seen, I  th ink, that the allegations contained 
in  the defence on these points are not established. 
For those reasons I  am of opinion that the plain
tiffs  are entitled to make the ir present claim 
against the defendants, to be assessed by the 
registrar and merchants.

Solicitors fo r the p la intiffs, King, Wigg, and 
Co., fo r Clayton and Gibson, Newcastle-on-Tyne.

Solicitors fo r the defendants, Botterell and 
Roche.

A p ril 9 and 10, 1894.
(Before the P r e s i d e n t  (Sir Francis Jeune.)

T h e  P r i n c e s s , (a )

Charter-party—-Construction— Captain’s signature 
to bills of lading—Penalty.

A charter-party entered into between plaintiffs and 
defendants contained a clause in  the following 
terms: “  Captain to sign bills of lading (at 
plaintiffs’ office) without responsibility as to 
weight, and as presented to him, without preju
dice to the tenor of this charter-party, within 
twenty-four hours after the cargo is on board, 
or pay U .per register ton per day (the firs t day’s 
payment being due on the expiration of the said 
twenty-four hours) fo r each day’s delay.”

Phe captain refused to sign fo r seventeen days, but 
the owners offered to sign on his behalf within 
twenty-four hours.

In  an action by the charterers against the owners: 
Held, that the signature of the owners was not 

sufficient to satisfy the provision in  the charter- 
party.

Also (following Jones v. Hough, 42 L. T. Rep. 
N. S. 108; 4 Asp. Mar. Law Cas. 248; 5 Ex. Div. 
115), that the clause was one fwr a penalty, and 
not fo r  liquidated damages.

A c t i o n  to recover damages fo r alleged breach 
of a charter-party.

The p la intiffs in  this case were Messrs. Bryant 
and Co., of Newcastle-on-Tyne, and the defen
dants were Messrs. Taylor and Sanderson, of 
Sunderland.

I  he p la intiffs alleged that they had suffered 
damage by breach of a charter-party, dated the 
j&tfa Jan. 1893, between the p la in tiffs and defen
dants, whereby it  was agreed that the defendants’ 
steamer Princess should load a fu ll and complete 
cargo of coals and coke in  the South Dock, Sunder
land, and therewith proceed to Barcelona and 

the same at the freights therein mentioned, 
and that  the captain of the said vessel should sign

(o) Reported by Basil Ckbmf, Esq., Barriater-at-Law.
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bills of lading at tbe p la intiffs’ office w ithout 
responsibility as to the weight and as presented to 
him  w ithout prejudice to the tenor of the said 
charter-party w ithin twenty-four hours after the 
cargo was on board, or pay 4d. per ton per day 
(the firs t day’s payment being due on the expira
tion of the twenty-four hours) fo r each day’s 
delay. The captain refused to sign the b ills  of 
lading fo r seventeen days after the cargo was on 
board.

The registered tonnage of the Princess being 
1370 tons, the p la intiffs claimed 221. 16s. 8d. per 
day fo r the seventeen days, making a to ta l of 
3881. 3s. 4d. w ith interest.

The defendants alleged tha t the clause in  the 
charter-party referring to the captain signing 
b ills  of lading is a printed form, which, by the 
well-known custom of merchants and shipowners, 
was only to become operative i f  and when the 
charterers used the vessel as a general ship. They 
maintained that the vessel was not so used, but i f  
the clause did become operative, then the plain
tiffs  waived a compliance therewith by tendering 
what purported to be b ills  of lading at a place 
other than the ir office, and waived any rig h t to 
insist upon the captain attending at their office; 
and the p la in tiffs agreed w ith the defendants on 
the 28th Jan. 1893 that the captain need not 
attend at their office to sign any b ills of lading, 
but should sail w ith  a ll despatch as soon as the 
loading of the cargo had been completed, and 
they thereby relieved the captain of that duty.

On the 27th Jan., prior to the agreement, and 
before the vessel had finished loading, the plain
tiffs , i t  was alleged, presented inaccurate b ills  of 
lading fo r the captain’s signature, and he there
fore refused to sign them. The defendants then 
offered to hold the captain’s signed b ills of lading 
in  blank u n til the amount of cargo could be ascer
tained and inserted, and then hand them to the 
p la intiffs, but this was refused.

On the 28th Jan. the p la intiffs agreed that the 
captain need not attend at the ir office but should 
sail w ith a ll despatch, and also agreed tha t they 
would accept b ills  of lading prepared by them and 
signed by the defendants’ authorised agents and 
to be exchanged on the 30th Jan. fo r duplicates 
signed by the captain, but the p la intiffs w ithout 
notice to the defendants le ft the ir office and 
prevented the defendants’ agents from  signing the 
b ills of lading or obtaining the captain’s signature 
to duplicates, and did not present such b ills  of 
lading or duplicates fo r signature, and the captain 
sailed on the 28th Jan. in  accordance w ith the 
p la in tiffs ’ request.

On the 30th Jan. the defendants’ agents offered 
to sign b ills  of lading as agents fo r the captain 
and (or) owners, but the p la in tiffs refused. The 
managing owner of the vesssel, a member of the 
defendants’ firm , thereupon prepared and signed 
a set of b ills of lading which were tendered to the 
p la in tiffs but were refused.

The defendants denied that the captain did not 
sign b ills of lading in  accordance w ith  the 
charter-party, or that, save as aforesaid, he 
l'efused to sign the same fo r the seventeen days 
after the cargo was on board. They paid 5l. into 
court.

By way of counter-claim they alleged, that by 
the above charter-party it  was agreed, that the 
p la in tiffs were empowered to draw on the captain 
on demand fo r the ir commission and certain 

V ol. V II., N. S.

charges and deduct from  fre ight at port of dis
charge. On the arrival of the steamer at port of 
discharge the amount due to the p la in tiffs in  th is 
respect was 377. 3s., but the p la in tiffs drew on the 
captain fo r 391. 12s. 4d. and the amount was 
deducted from  the freight, whereby the p la in tiffs 
had 21. 9s. 4d. to the use of the defendants which 
they had not paid. They therefore counter
claimed fo r the la tte r sum.

Joseph Walton, Q.C. and Hollams fo r the plain
tiffs .

Aspinall, Q.C. and J. Strachan fo r the defen
dants.—We have complied w ith  the terms of the 
charter-party w ith in  its  meaning as a mercantile 
document. The words “  captain to sign b ills  of 
lading ”  mean that he is to sign as owners’ agent. 
He must sign or pay unless he is acting as agent. 
In  Jones v. Hough (ubi sup.) i t  was the same k ind  
of charter-party and in  the same terms. This is 
a penalty and not liquidated damages. In  Jones 
v. Hough, where the b ill of lading was not signed 
at a ll, i t  was held that, whereas there was a 
technical breach of the charter-party and the 
p la intiffs were entitled to nominal damages, i t  was 
not liquidated damages. There is a strong dis
tinction to be drawn between signing after delay 
and not signing at all. The offer of the owners’ 
signature was equivalent to an offer of the 
captain’s signature w ith in  the charter-party, and 
such signature would make them liable fo r every
th ing in  the charter-party, the captain being only 
an agent:

Hermann v. Royal Exchange Company, 1 C .&E. 413.
Hollams in  reply.—There was a clear contract 

for the captain’s signature, and we are therefore 
entitled to have it. As to the question of penalty, 
there are some very strong cases where penal 
damages were held to  be liquidated:

Sparrow v . Paris, 5 L .  T . Bep. N . S. 799 ; 7 H .  &  N .
.594.

I  have some d ifficulty in  follow ing the decision in  
Jones v. Hough (ubi sup.). Bramwell, L.J. lim its 
his judgment to the particular case before him in 
which there were no term ini. In  the present case 
he would have held that where b ills  of lading have 
been signed penalties would accrue. Delay would 
continue u n til the actual signature by the captain 
of the b ills  of lading, or the cargo delivered.

The P r e s id e n t .— The firs t point raised is as 
to the construction of the contract. I t  is said 
that the provision that the captain is to sign the 
b ills  of lading is satisfied by the owners being 
w illing  to do so. There is no doubt that the 
owners were w illing , but I  confess I  cannot bring 
myself to th ink that the contract would be satis
fied by the owners signing, or being w illing  to 
sign, the b ills  of lading. I t  is impossible, i t  seems 
to me, to maintain as a broad proposition that 
when a person stipulates that a named agent of 
his is to do a particular thing, that is satisfied by 
his doing i t  h im self; and, although I  quite agree 
that i t  is d ifficult in  most cases to see why the 
signature of the owner w ill not do as well as that 
of the captain, I  do not th ink that exhausts the 
matter, because there may be cases, and I  am 
inclined to th ink th is is one, where the signature 
of the captain was more convenient in  the course 
of business than the signature of the owner would 
be i f  there was a provision in  the charter-party 
that the captain should sign. In  th is particular 
case i t  seems clear that, after this charter-party

3 K
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had been entered into, the hankers in  London 
acting no donbt according to the wishes of -their 
correspondent in  Spain, re f used to allow the signa
ture of the owners to be taken as the signature of 
the captain I  dare sa j i t  may be that in  some 
branches of business it  would not matter, but in 
the Spanish trade, i t  is suggested, there is a reason 
why the captain s name should be put in  the bills 
of lading, and i t  seems to me i f  i t  is so put in, i t
h V ^p 0S‘Slbl<+t<> Ba/ i hat tlle  Provisi°n is satisfied by the signature of the owners. The second ques
tion is one of fact, and that is whether there was 
a waiver. [The learned President, having dealt 
w ith the facts on this point, decided that there 
was no waiver, and continued :]

tll6re cj?mes t*16 last point, as to whether 
this is a penalty or liquidated damages. That 
appears to me to be not a very easy question, but i t  
is a very narrow question, as to which there is no 
clearer authonty than the case of Jones v. H oZh
because T * ^hnnk I  am bound by that decision 
because I  cannot see any real distinction between 
tha t case and the present. The terms of the 
charter-party are the same. The only suggestion
re to so ff mv-ne ,tlla t then-e was a distinct 
letusal to give b ilk  of lading, and the whole thing 
went off and no b ills of lading ever were given, 
because the captain refused to give them. But I  
cannot help th inking that that cannot be the ratio 
decidendi in  that case, I  th ink the judges who 
decided it  must have looked at the matter accord- 
mg to what the true view of the contract was at 
the time it  was made. W hat one has to consider 
is, whether the contract is one fo r liquidated 
damages or one for a penalty. I  th ink that is the 
view of Bramweil, L .J  fo r he says : “  One reason 
m ight be that the penalty clause does not applv 
One reason m ight be that there is no basis on 
which the amount of the penalty m ight be 
measured ’ I  th ink what that means is this, that 
when one iooks at the nature of the transaction 
and the nature of the contract, i t  is obvious that 
i t  is one m which, m many cases, i t  would be verv 
difficult, perhaps impossible, to fix  the time up to 
which the penalty should run, and also that i t  is 
a clause which m ight work very great hardship 
indeed if  i t  was pushed to its  extreme lim its In  
these circumstances I  th ink that the view of the 
judges must have been that this was a penalty 
clause, because that must be understood to have 
been the intention of the parties. I  therefore feel 
bound to hold that this is not a clause fo r liqu i
dated damages, but is a clause fo r a penalty. I f  
that is so the result follows easily enough. There 
have been no damages proved in  the case, and that 
being so I  shall follow the case of Jones v. Hough 
(ubi sup.), and say that Is. nominal damages should 
he given.

Aspinall, Q.O. urged that, as the defendants 
had paid 51. into court, and the ir counter-claim 
fo r 21.9s. 4d. had been admitted, they were entitled 
to  costs.

The P r e s i d e n t .—I  th ink one ought to look at 
th is question o f costs a little  more broadly than 
by the lig h t of the question of 51. or 21. 9s. 4,d. 
Substantially this question was fought on a good 
deal more than a mere point of law, and I  th ink 
the observation in  Jones v. Hough (ubi sup.), which 
governs the decision of the case, that there were 
faults on both sides, applies equally to this case. 
Therefore I  shall make no order as to costs.

[ A d m .

Solicitors fo r the plaintiffs, Hollams, Sons, 
Coward, and Hawlcsley.

Solicitors fo r the defendants, Botterell and 
Roche.

Monday, July 3, 1893.
(Before the P r e s i d e n t  (S ir Francis Jeune.)

T h e  P e t r e l , (a )

Collision—Common employment—Lim itation of 
liab ility—Gross tonnage— Crew space—Mer
chant Shipping Act 1867 (30 & 31 Viet. c. 124), 
s. 9—Merchant Shipping (Tonnage) Act 1889 
(52 & 53 Viet. c. 43), 8.1.

Where a collision occurred in  Sea Reach of the 
river Thames between two steamers owned by the 
same owners, i t  was held that the masters and 
crews of such steamers were not in  common 
employment, and hence the master and crew of 
one ship were allowed to prove fo r their lost 
effects against the fund which represented the 
lim it of liab ility  of the owners fo r the negligence 
of the other ship.

I f  the requirements of sect. 9 of the Merchant 
Shipping Act 1867 are complied with, shipowners 
in  lim iting their liab ility  are entitled to deduct 
crew space from  the gross tonnage, notwithstand
ing the repeal of sect. 21, sub-sect. 4, of the Mer
chant Shipping Act 1854, by sect. 1 of the 
Merchant Shipping (Tonnage) Act 1889.

T h i s  was an action by the General Steam Navi
gation Company, the owners of the s.s. Petrel, to 
lim it their lia b ility  in  respect of a collision 
between her and the s.s. Cormorant.

The collision occurred in Sea Reach of the 
river Thames on the 5th Jan. 1893. The Cor
morant, which was sunk, was also owned by the 
General Steam Navigation Company.

Owners of cargo laden on the Cormorant sued 
the owners of the Petrel, and the Adm iralty Court 
gave judgment on behalf of the p la intiffs therein, 
and found the Petrel alone to blame fo r the co lli
sion. Other claims having been made against the 
General Steam Navigation Company in  respect of 
the collision, they instituted the present action to 
hm it their liab ility .

The p la intiffs herein instituted the ir action 
against themselves as owners of the . Cormorant, 
and against the owners of her cargo and freight, 
and her master, officers, and crew. The defendants, 
he owners of cargo, by their defence alleged:

2. The plaintiffs described in  the w rit and statement of 
aim as the owners of the steamship Petrel are the 
eneial Steam Navigation Company, being the same 

„ t ^ pany.as. ar? “ ade defendants to  the said w rit and 
i i  claim. The p la in tiffs were at the time of
ami r  ®° . th 0 owners of the steamship Cormorant, 

re^ >  and the master, officers, and crew of the 
nf l? 9°f.T‘0rant were at the said time the servants 
m. ai P aintiffs, and in  the same employment as the
_ „A  an+i,Creî j °£ stoamship Petrel, by whose
negligence the said collision was caused.

defendants w ill contend tha t neither the 
Carmn i ^  ^ avl£ab°n Company, as owners of the 
fn T Z w  nf?l,d o r  £rdght’ 110r the “ “ ter, or officers, 
fu n d  n n s i  C°rmorant, have any claim against the 
fund proposed to be paid into court by the plaintiffs.
739:08 tnn?r0SSi i “ nna^° of the steamship Petrel is 
nav bdvi l. ’ i n-d the/amount which the plaintiffs offer to 
Uabifity! * “  not 9uffioient to satisfy the p la in tiffs ’

(a) Reported by Butler A sm uil, Esq.. Barrister-at-Law. "
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The p la in tiffs offered to pay into court SI. per 
ton upon the gross tonnage of the Petrel less the 
space reserved fo r the berthing of the crew, and 
upon this basis calculated the ir lia b ility  upon 
707-28 tons. The defendants disputed the ir rig h t 
to deduct crew space.

The follow ing Acts of Parliament are material 
to the decision:—

The Merchant Shipping A ct Amendment A ct 
1862 (25 & 26 Y ict. c. 63), s. 54:

The owners of any ship, whether B ritish or foreign, 
shall not in  cases where a ll or any of the following events 
occur w ithout the ir actual fau lt or p riv ity , that is to say, 
(4) where any loss or damage is by reason of the improper 
navigation of such ship as aforesaid caused to any other 
ship or boat, or to any goods, merchandise, or other 
things whatsoever on board any other ship or boat, be 
answerable in  damages . . .  in  respect of loss or 
damage to  ships, goods, merchandise, or other things, 
whether there be in  addition loss of life  or personal in jury 
or not, to an aggregate amount exceeding eight pounds 
for each ton of the ship’s tonnage; such tonnage to be 
the registered tonnage in  the case of sailing ships, and m 
the case of steamships the gross tonnage w ithout deduc
tion on account of engine-room.

The Merchant Shipping Act 1854 (17 & 18 Y ict. 
c. 104), s. 21:

The tonnage of every ship to he registered, w ith the 
exceptions mentioned in the next section, shall, previously 
to her being registered, be ascertained by the following 
rule . . .  (4) I f  there he a break, a poop, or any
other permanent closed-in space on the upper deck avail
able for cargo or stores, or for the berthing or accommo
dation of passengers or crew, the tonnage of such space 
shall be ascertained as follows . . . subject to the
following provisoes : firs t, tha t nothing shall be added 
for a closed-in space solely appropriated to the berthing 
of the crew unless such space exceeds one-twentieth of 
the remaining tonnage of the ship ; and in  case of such 
excess, the excess only shall be added.

The Merchant Shipping A ct 1867 (30 & 31 V iet, 
c. 124), s. 9 :

The following rules shall be observed w ith respect to 
accommodation on board B ritish ships; tha t is to say, 
every place in  any ship occupied by seamen or appren
tices, and appropriated to the ir use, shall have fo r every 
such seaman or apprentice a space of not less than 
seventy-two cubic feet and of not less than twelve super
fic ia l feet measured on the deck or floor of such place. 
(3.) No such place as aforesaid shall be deemed to be 
such as to authorise a deduction from registered tonnage 
under the provisions hereinafter contained, unless there 
is in  use in  the ship one or more properly-constructed 
privy or privies for the use of the crew.

The Merchant Shipping (Tonnage) A ct 1889 
(52 & 53 Y ict. c. 43):

1. (1.) In  the measurement of a ship for the purpose 
of ascertaining her register tonnage, no deduction shall 
be allowed in  respect of any space which has not been 
firs t included in  the measurement of her tonnage. 
(2.) In  sect. 21, par. 4, of the Merchant Shipping Act 
1854 the words “  F irst, tha t nothing shall be added for 
a closed-in space solely appropriated to the berthing of 
the crew unless such space exceeds one-twentieth of the 
remaining tonnage of the ship, and in  case of such 
excess, the excess only shall be added ” . . .  shall 
be repealed.

Butler Aspinall fo r the p la intiffs.—We abandon 
the contention raised in  the pleadings that as 
owners of the Cormorant we are entitled to claim 
against the fund in  court. The crew of the 
Cormorant are entitled to claim against the fund 
in  court. The doctrine of common employment

does not apply to them. The mere fact tha t they 
were employed by the same owners as the officers 
and crew of the negligent ship is not sufficient. 
They must have been engaged in  a common 
employment. When they contracted to serve on 
board the Cormorant they never contracted to 
take the risk of the negligence of persons serving 
on board another ship owned by the same owners:

Hutchinson v. The York, Newcastle, and Berwick 
Railway Company, 5 Ex. 343 ;

Charles v. Taylor, 38 L. T. Rep. N. S. 773 ; 3 C. P. 
D iv. 492.

The p la in tiffs are entitled to deduct crew space. 
I t  has been the continuous practice to do so since 
1867. The cases of The Franconia (39 L . T. Rep. 
N. S. 57; 3 P. D iv. 164; 4 Asp. Mar. Law 
Oas. 1), and The Umbilo (64 L . T. Rep. N. S. 328;
7 Asp. Mar. Law Oas. 26; (1891) P. 118) have 
recognised the propriety of so doing. The gross 
tonnage upon which lia b ility  is to be calculated 
means register tonnage plus engine-room space. 
In  order to arrive at register tonnage crew space 
must be deducted. I f  so, a shipowner, in  calcu
lating his lia b ility  on gross tonnage, is entitled to 
deduct crew space;

Burrell v. Simpson, 4 Ct. Sees. Cas. (4th series) 
177.

T. E. Scrutton fo r defendants, owners of cargo. 
—The two crews o f those two vessels were in  
common employment. I t  is a question of fact. 
These ships travel certain well-recognised tracks 
up and down the Thames. The case is analogous 
to that of servants of tramways owned by the 
same company which travel on parallel and 
opposite lines:

Charles v. Taylor (ubi sup.).
The p la in tiffs cannot deduct crew space. The 
provision in  sect. 21, sub-sect. 4 of the Merchant 
Shipping A ct 1854, which exempted crew space 
from  being included in  gross tonnage, has been 
repealed by sect. 1 of the Merchant Shipping 
(Tonnage) A ct 1889:

The Franconia (ubi sup.) ;
The Umbilo (ubi sup. ) ;
The Palermo (52 L. T. Rep. N. S. 390 ; 5 Asp. Mar. 

Law Cas. 369 ; 10 P. D iv. 21.
H. Stokes fo r other owners of cargo.—Although 

it  has been the practice to allow crew space to be 
deducted from gross tonnage, the point has never 
yet been decided. Sect. 9 of the A ct of 1867, on 
which the p la in tiffs rely, is confined to register 
tonnage, whereas the ir lia b ility  is to be calculated 
on gross tonnage.

Butler Aspinall in  reply.—I f  the defendants 
contention is to prevail, crew space would be 
deducted in the case of sailing ships and not in  
the case of steamers. Cu/r. adv. vult.

July 3.—The P r e s id e n t .—In  th is case two 
questions of a wholly different nature arise. On 
the 5th Jan. 1893 the Petrel came into collision 
w ith the Cormorant, and the Cormorant was sunk. 
The owners of both vessels are the General Steam 
Navigation Company. I t  is admitted tha t the 
collision was caused by the_ negligence of those 
navigating the Petrel, and i t  is proposed to pay 
into court the sum fo r which the owners of the 
Petrel are liable. The firs t question is, whether 
the master, officers, and crew of the Cormorant 
can claim against th is fund in  respect of the ir
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effects lost in  tha t vessel. I t  is said that they 
caamot by reason of the ir common employment 
w ith the master, officers, and crew of the Petrel 
No doubt the captain and crew of the Cormorant 
had a common master w ith the captain and crew 
of the Petrel ; hut were they in common employ- 
ment w ith  each other? I t  is remarkable that 
although propositions of law defining common 
employment and recognising its  lim itations have 
more than once been laid  down, and have been 
illustrated by instances m which common employ 
ment has been held to exist, there appears to be 
no decided case in  the English courts (there are 
several m the Scotch courts) in  which, upon con
sideration of the tests of it, common employment 
has been negatived. The general principles of 
the law of common employment were fu lly  laid 
down in  the firs t case on the subject, viz., Priestley 
v. Fowler (3 M. & W. 1) in  1837. But I  th ink that 
the most complete exposition of what constitutes 
common employment is to be found in  the great 
judgment ot Shaw,̂  0 .J ., of Massachusetts, in 
Harwell y Boston Railroad Corporation (4 M etcalf 
49), which no doubt m aterially influenced thé 
Bouse o f Lords in  the case of Bartonshill Coal 
Company v. Reid (3 Mac. H. L . C. 266), in  which 
reversing the decision of the Court of Session! 
the ir Lordships held that a miner labouring in  a 
mine was m common employment w ith the engine 
driver by whom the cage was worked. Two 
phrases of Shaw. C.J. indicate his view of the 
test of common employment. One lays down 
that he who engages in  the employment of another 
fo r the performance of specified services “ takes 
upon himself the natural risks and perils incident 
to the performance of such services and the 
other refers to the condition of the safety of each 
servant depending much on the care and sk ill 
w ith which each other shall perform his appro, 
pnate duty. This view was adopted by Black 
bum, J. in  a judgment affirmed by the Exchequer 
Chamber m the case of Morgan v. Vale of Heath 
Railway Company (13 L. T. Rep. N. S.564; L. 
Rep. 1 Q. B. 149) He says: “ I  quite agree that 
i t  is necessary that the employment must be 
common in  th is sense, that the safety of the one 
servant must in  the ordinary and natural course 
ot things depend on the care and sk ill of the 
others. This includes almost, i f  not every, case 
in  which the servants are employed to do jo in t 
work, but I  do not th ink i t  is lim ited to such 
cases. There are many cases where the im 
mediate object on which the one servant is 
employed is very dissim ilar from  that on which 
the other is employed, and yet the risk of in ju ry  
from  the negligence of the one is so much a 
natural and necessary consequence of the employ
ment which the other accepts, that i t  must be in 
cluded in  the risks which are to be considered in 
his wages.”  On th is principle, i t  having been 
previously decided in  Hutchinson v. York and New
castle Railway Company (5 Ex. 343) that the 
engine driver of a tra in  and a servant of the com
pany carried in  the tra in  were in  common employ
ment, i t  was held that a carpenter repairing a 
turn-table was in  common, employment w ith 
shunters working traffic in  connection w ith it. 
The view of Shaw, C.J. appears to have been fo l
lowed in  Lovell v. Howell (1 0. P. D iv. 161), in 
which the principle approved was that the servant 
accepts the ordinary risks incident to his service. 
The principle of safety being dependent “  in  the

ordinary and natural course of things ”  on the 
sk ill and care of the fellow-servant and “  of risk 
of in ju ry  being a natural and necessary conse
quence ”  of his want of sk ill and care is consistent 
w ith, though perhaps more exact than, the test 
suggested by Lord Chelmsford in  the case of 
Bartonshill Coal Company v. McGuire (3 Mac. H. 
L . C. 300) from  the negative point of view that 
common employment does not exist when in ju ry  
happens to the servant “ on occasions foreign to 
his employment ”  or to servants engaged in  
“  different departments of duty.”  I t  was sug
gested in  argument before me, w ith reference to 
the case of Charles v. Taylor (38 L. T. Rep. N. S. 
773 ; 3 C. P. D iv. 492), tha t the physical conti
guity of the employment constitutes a test. But, 
as Shaw, C.J. points out, th is does not afford a 
distinction on which a practical rule can be 
established. In  a ll cases the immediate instru
ment of physical in ju ry  must be contiguous to the 
person injured, and in most cases the person who 
causes physical in ju ry  is not fa r from  the person 
to whom i t  results. But I  suppose that the 
signalman at one end o f a rifle  range is clearly in 
common employment w ith the marker at the 
other when the two have a common master ; and, 
to give a stronger instance, a servant who unskil
fu lly . packs dynamite in  a factory and another 
who in  unpacking i t  at a distant warehouse is in 
jured by its  explosion are clearly in  common em
ployment. On the other hand, mere contiguity, if  
unusual or accidental, would not be consistent 
w ith the common employment. I  doubt also if  
“  one common object —the phrase emphasised 
by Bramwell, B. in  Waller v. South-Eastern 
Railway _ Company (2 H. & C. 102)—supplies an 
exact criterion. As Blackburn, J. points out, 
there may be_ common employment though the 
immediate object of the labour of the two servants 
be very different, and if  the common object be 
remote, such as that of making money fo r the 
employer (the sole nexus of employment sug
gested as existing between the two captains in 
this case), there may be no common employ
ment. I f  a person carried on the occupation 
of a banker and brewer in  different localities, and 
his b ill clerk was run over by his drayman, i t  
would be strange to say that the two were servants 
m common employment. I  th ink, therefore, that 
probably no more complete definition can be 
formulated than is afforded by the language of 
Blackburn, J . The consideration that the risk of 
in ju ry  to the one servant is the natural and neces
sary consequence of misconduct in  the other 
implies that the sk ill and care of the one is of 
special importance to the other by reason of the 
relations between their services. Tried by this 
principle, can i t  be said that the safety of the 
captain of one ship of a company is in the 
ordinary and natural course of things dependent 
on the sk ill and care of the captain of another 
ship ot the same company, or that in ju ry  by the 
negligence of one is an ordinary risk of the service 
or the other In  some cases i t  m ight perhaps ; 
or example, i t  m ight i f  a ll the ships of the com

pany were in  the habit of meeting in  the same 
ock, and the safety of each thus became in  the 

ordinary course of things dependent on the sk ill 
w ith which the other was navigated. But, in 
regard to navigation on the high seas, or in  the 
estuary of the Thames, would a captain of one 
ship of the General Steam Navigation Company
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have more reason to be interested in  the sk ill o f ̂ a 
captain of another ship of the company than in  
that of the captains of the myriad other cra ft in  
whose v ic in ity  he m ight happen to navigate ? By 
no reasonable supposition can i t  be imagined that 
he would. I  th ink therefore tha t these two 
captains were not in  common employment.

The second question relates to the amount of 
the tonnage by reference to which the measure of 
lia b ility  of the Petrel is to be fixed, and to the 
rig h t to deduct from  the gross tonnage fo r this 
purpose 31’80 tons representing the berthing 
accommodation of the crew. This question turns 
on the effect to be given to the 9th section of the 
Merchant Shipping A ct 1867. I t  is clear that 
the measure of lia b ility  is, under sect. 54 of the 
Merchant Shipping A ct Amendment A ct 1862, 
fixed as regards steamers by reference to the gross 
tonnage as determined by the 20th, 21st, and 22nd 
sections of the Merchant Shipping A ct 1854; that, 
by virtue of sect. 21, sub-sect. 4, of that^ Act, in  
calculating gross tonnage no account subject to  a 
condition mentioned is to be taken of closed-in 
space solely appropriated to the berthing of the 
crew on the upper deck; and that the words 
embodying th is last provision are repealed by 
sect. 1, sub-sect. 2, of the Merchant Shipping 
(Tonnage) A ct 1889, subject to the provisoes in 
that section contained. I t  is therefore argued 
that, as the provision by which berthing space on 
the upper deck was excluded from the sum 
of gross tonnage is repealed, such berthing 
space is to be included in  the gross ton
nage; but the reply is, that the 9th section of 
the Merchant Shipping A ct 1867 gives the rig h t 
to deduct from  the register tonnage places appro
priated fo r seamen, i f  certain conditions are com
plied with, which I  understand to have been com
plied w ith in  this case. The only d ifficu lty in  the 
way of this reply is that the section speaks of regis
ter tonnage and not of gross tonnage. B ut I  do not 
th ink that this d ifficulty is insuperable. “  Register 
tonnage,”  in  sub-sect. 4 of sect. 9 of the A ct of 
1867 is clearly the same th ing as “ registered ton
nage ”  in  sub-sect. 3, and I  th ink that those words 
refer to the to ta l gross tonnage as registered, and 
not to the register tonnage as mentioned in 
sect. 23 of the A ct of 1854, as distinguished from 
the gross tonnage calculated under sect. 22 of that 
Act. I f  this be not the effect of sect. 9, the 
result would be, that i t  would apply to sailing 
vessels but not to steamers, w ith the consequence 
that sailing vessels and steamers, which, as 
regards the inclusion of berthing accommodation 
in  their tonnage fo r the purpose of lim iting  
lia b ility , stood on the same footing under 
the A ct of 1854, would be placed in  a different 
position. There is no apparent reason fo r 
this, and i t  cannot be supposed to have been 
intended. The intention of the Acts of 1867 and 
1889 in  this respect seems to be clear. By tbe 
A ct of 1854 berthing space below the upper deck 
was not exempted; berthing space above the 
upper deck, subject to a condition, was exempted. 
The A ct of 1867 gave an exemption to a ll berthing 
space if  certain sanitary conditions were complied 
with. As became clear from  the case of The 
Palermo (ubi sup.) berthing space above the upper 
deck retained its  exemption under the A ct of 1854, 
though the sanitary conditions of the A ct of 1867 
were disregarded. By repealing the favour shown 
to berth space above the upper deck by the A ct of

1854, the A ct of 1889 placed a ll berthing space 
in  the same position if  the requirements of the 
A ct of 1867 were complied w ith. Except fo r such 
a reason i t  is d ifficu lt to  see why the words in  
the A ct of 1854 should have been repealed. There 
is no decision tha t the 9th section of the A ct of 
1867 has the effect which I  have ascribed to i t  ; 
but the uniform  course of practice has certainly 
been in  harmony w ith  such a view, and there are 
two cases which appear to assume the correctness 
of such a construction. In  The Franconia (ubi 
sup.), decided in  1878, i t  was discussed whether 
the berthing space below the upper deck in  a 
foreign vessel could, for the purpose of lim iting  
her lia b ility , be excluded under sect. 9 of the A ct 
of 1867. I f  the contention in  the present case be 
sound, tha t question could not have arisen. B ut 
no such contention was then put forward, and the 
court decided that the foreign steamer could not 
claim the deduction, not because the Act o f 1867 
never gave it, but because i t  gave i t  only when its  
requirements were observed. Again, in  the case 
of The Umbilo (ubi sup.), before S ir James Hannen 
in  1890, i t  was not disputed that the p la intiffs were 
entitled, in  computing the gross tonnage of their 
vessel, to deduct the space solely appropriated fo r 
the berthing of the crew ; in  other words, i t  was 
admitted that the 9th section of the A ct of 1867 
had not the effect now sought to be given to it, I  
th ink, therefore, that the p la in tiffs are entitled to 
deduct the 31'80 tons.

Solicitor fo r the p la intiffs, W illiam  Batham.
Solicitors fo r the defendants, Thomas Cooper 

and Co. _____

Tuesday, July 25, 1893.
(Before B a r n e s , J.)

T h e  R o u g e m o n t . (a)
Collision—Actions in  rem and in  personam—  

Cross-cause—B a il—Admiralty Court Act 1861, 
s. 10.

Where a collision action in personam and one in  
rem were consolidated and the conduct given to 
the p la in tiff in  the action in  personam who had 
brought his action in personam because the other 
ship had been sunk, the Court held that i t  had 
no power under sect. 34 of the Admiralty Court 
Act 1861 to stay the defendant’s proceedings until 
he had given security to answer the p la in tiff’s 
claim.

T h is  was a summons adjourned into court by the 
plaintiffs in a collision action asking for an order 
staying the defendants continuing their counter
claim until they had given security to answer the 
plaintiffs’ claim.

The collision occurred on the 10th June 1893 
between the steamships John Beadhead and the 
Rougemont, causing the Rougemont to sink.

The p la intiffs, who were the owners of the John 
Readhead, then issued a w rit in  personam in  the 
A dm iralty D ivision against Cory and Sons, the 
owners of the Rougemont, to recover the damage 
caused by the collision. The owners of the 
Rougemont subsequently issued a w rit in  rem in  
the same division against the John Readhead, and 
the defendants therein gave bail to the sum of
13,0001.

The owners of the John Readhead then asked 
the owners o f the Rougemont to give bail to

(a) Reported by Butler Asfinall, Esq., Barrister-at-L&w.



438 MARITIME LAW OASES.
A d m .]

T h e  R o u g e m o n t .

secure the ir claim. The owners of the Rouqemont 
retused to do so.

The two actions were consolidated, and the 
owners of the John Readhead were given the 
conduct. In  these circumstances they issued 
the present summons, which was dismissed by 
jud ge" l3*rar’ and they now appealed to the

^ A d m ir a l t y  Court A ct 1861 (24 & 25 V iet, c

of Cr ?  -°f  Adm iralty may> 0n the applicationof the defendant m any cause of damage and on his 
institu ting a cross cause for the damage sustained by 
him in respect of the same collision, direct that the
time°»nd CaU9e and the cross cause he heard at the same 
time and upon the same eyidenoe ; and, if  in  the prineinal

a e c^ ty  riyenPbv h thef defendant ^  beon arr™ted o  ̂security given by him to answer judgment anti in
cross cause the ship of the p la in tiff cannot be arrested

ttereta th i7 *“ *♦ been given a™  W ™  
S X Btb0 °°a rt may.’ 1 it  th ink fit, suspend the pro- 
oeedmgs m the principal cause u n til security has been 
given to answer judgment in the cross cause.

7?f r} ^ ’ur Fr.ltc}lard, fo r the owners of the John 
Readhead m support of the summons. — The 
defendants ought, in  the circumstances of this 
case, to give security to answer the p la intiffs’ 
claim. The case is well w ithin the intention of 
the .Legislature when i t  enacted sect. 34 of the 
Adm iralty Court A ct 1861. The object was to 
enable the court to see that both parties were 
properly secured m respect of their respective 
claims. The Adm iralty Court acted on this 
principle prior to the Adm iralty Court A ct 1861 •

The Seringapatam, 3 W. Rob. 41, n. ■
The Johann Friederich, 1 W. Rob.’ 35’•
The Heart of Oak, 29 L. J. 78, Ad.

The statute ought to be construed libe ra lly ;
The Newbattle, 52 L. T. Rep. N. S. 15 ; 10 P T)iv 93 ■

5 Asp. Mar. Law Cas. 356. ' ’
The defendants’ action is in  substance the 
principal cause.

S ir Walter Phillimore, fo r the defendants 
contra.—The A ct of Parliament does not apply to 
the circumstances of th is case, and hence the 
court has no jurisdiction to make the order. The 
p la in tiffs can, i f  they like, abandon the conduct of 
the action and become defendants, when they 
would be entitled to ask the court to make mv 
clients give security. _ , J

Cur. adv. vult.
July 25.—B a r n e s , J . — The cause of this appli

cation is, that Messrs. Cory and Sons, who are 
defendants sued in  personam, have nothing which 
the p la in tiffs can arrest, because the ir ship was 
lo s t; but the defendants, wbo are the counter
claimants, are able to arrest, and have arrested, or 
accepted bail for, the ship of the plaintiffs. The 
object of the application is to enable the pla intiffs 
to get security from  the defendants fo r the plain
tiffs ’ claim in  the same way as the defendants have 
security by tlie  arrest of the p la in tiffs ’ ship for 
the ir counter-claim. The question whether this 
application can succeed depends simply upon the 
construction of sect. 34 of the Adm iralty Court 
A ct 1861. The case was extremely well argued 
by counsel on behalf of the pla intiffs, and a number 
of authorities were cited, but in  the course of his 
argument he was compelled to adm it that there 
was no case which really governed the present, or 
in fact d irectly touched upon it, although the Act

[A d m .

has been in  force fo r the last th irty-tw o years; and, 
so ta r as I  have_ been informed by counsel, there 
is no case in  which a sim ilar application has been 
made during the whole of that period. The 34th 
section of the Adm iralty Court A ct 1861 is as 
ioilows : “  The H igh Court of A dm iralty may on 
the application of the defendant in  any cause of 
damage, and on his institu ting  a cross-cause for 
the damage sustained by him in  respect of the 
same collision, direct tha t the principal cause and 
the cross-cause be heard at the same time and 
upon the same evidence; and if  in  the principal 
cause the ship of the defendant has been arrested, 
or security given by him to answer judgment, 
and in  the cross-cause the ship of the p la in tiff 
cannot be arrested, and security has not been 
given to answer judgment therein, the court may, 
i f  i t  thinks fit, suspend the proceedings in  the 
principal cause u n til security has been given to 
answer judgment in  the cross-cause.”  I f  th is 
case had been under the old practice before the 
Judicature Act, the p la in tiffs ’ case of the John 
Readhead v. Cory and Sons, the defendants in  
personam, would undoubtedly be the principal 
cause, and the case instituted afterwards by the 
defendants against the p la in tiffs would un
doubtedly be the cross-cause, and I  do not 
th ink that i t  would be possible to construe the 
A ct of Parliament in  favour of this application 
if  the matter remained under the old practice. 
B u t i t  is contended that, in  the present day, 
where the parties are in  the position of claimant 
and counter-claimant in  one action, the counter
claimant’s counter-claim may be treated as the 
principal cause, and the p la in tiff’s as the cross
cause. I t  is d ifficu lt to see how i t  is possible to 
arrive at tha t result, at any rate in  a case in 
which the p la intiffs commence the ir action in 
personam, and afterwards are sued by arrest of 
their ship in  rem, whatever m ight be the result i f  
a different state of proceedings had taken place. 
In  dealing w ith this case i t  w ill be seen that the 
words of the section are not applicable because 
they are, “  I f  in the principal cause the ship of 
the defendant has been arrested.”  The principal 
cause here, I  th ink, is the cause instituted by the 
p la intiffs in  personam, in  which of course the 
defendants’ ship could not be arrested. The 
section then goes on, “ and in  the cross-cause the 
ship of the p la in tiff cannot be arrested ” —but in 
the cross-cause here the p la in tiffs ’ ship is arrested 
or can be arrested—“ the couit may, i f  i t  th ink fit, 
suspend the proceedings in  the principal cause 
u n til security has been given to answer judgment 
in  the cross-cause.”  I  th ink, therefore, although 
f  r,e|’r,e,t  at’ I  must construe the A ct so as to 
hold that i t  does not meet the present state of 
things. The object of the A ct was to enable a 
aetendant to ask the court to stay the p la in tiff’s 
proceedings u n til the p la in tiff has secured the 
aetendant as he has secured the p la in tiff. The 
section does not go so fa r as to cover the case of the 
p am titt commencing the attack in personam, the 
aetendant then arresting the p la in tiff’s ship, and 
r._ £ am tiff then applying to stay the defendant’s 
• . unr il the defendant has given seeu-

t i?- C!r  p la in tiff’s claim. For these reasons 
t w f *  ;• at’ havm8 regard to the way in  which 
these actions are instituted, and w ithout thinking
under o ttfi7  ^  de° ide Wbat m i&h t ^  the ease under other circumstances, this application must 
be dismissed w ith costs.
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Solicitors fo r the p la in tiff, Pritcha/rd and Sons. 
Solicitors fo r the defendants, Thomas Cooper 

and Co.

Tuesday, Aug. 1, 1893.
(Before the P r e s id e n t  (Sir F. H. Jeune) and 

B a r n e s , J.)
The Glendevon. (a)

Charter-party — Discharge of cargo — Despatch 
money—Sundays and fête days.

Where a charter-party provided that a steamer 
was to he “  discharged at the rate of uOO tons 
per day, weather permitting (Sundays and fete 
days excepted), according to the custom of the 
port of discharge, and i f  sooner discharged to 
pay at the rate of 8s. U . per hour fo r every hour 
saved,'’ i t  was held that Sundays and fete days 
were not to be taken into account m computing 
the number of hours saved in  discharging, and 
hence despatch money was payable on the 
difference between the number of hours actually 
taken to discharge the ship and the total number 
of hours allowed by the charter-party.

T h is  was an appeal by the defendants, in  an 
action fo r balance of freight, from  a decision of 
the County Court judge of Newcastle-on-Tyne.

The p la intiffs were the owners of the steamship 
Glendevon, and at the time material to this action 
she, under a charter-party dated the 17tli Nov. 
1892, cai-ried a cargo of coals, belonging to the 
defendants, from  Newcastle to Lisbon.

By the terms of the charter-party i t  was agreed 
(inter alia) :

The steamer to be discharged at the rate of 200 tons 
per day, weather permitting (Sundays and fête days 
excepted), according to the custom of the port of dis
charge, and if soonor discharged to pay at the rate of 
8s. id. per hour for every hour saved . . . Demur
rage 201. for every day’s detention in discharging, and 
in same proportion for any part of such day over and 
above the days allowed as aforesaid, except in case of riot 
or any hands striking work, frost, snow, or floods or 
other accidents, whioh may prevent the discharging of 
such steamer.

The Glendevon having arrived at Lisbon com
menced discharging at 7 a.m. on the 2nd Dec., 
which was Friday, and finished at 5 p.m. on the 
7th Dec.

According to the time allowed by the charter- 
party, the charterers had 252 hours to discharge, 
which, excluding a fête day and a Sunday as pel- 
charter-party, brought the time up to 7 p.m. on 
the 15th Dec. .

The Glendevon was in  fact discharged m iUb 
hours, and the p la in tiffs credited the defendants 
w ith 146 houi-B despatch, being the difference 
between 106 and 252 hours. The defendants, how
ever, claimed to include the fête day and Sunday 
which intervened between the 2nd Dec., the date 
when the discharge was finished, and the 15th 
Dec., the date up to which the time allowed 
fo r discharging extended, and sought to set off 
against the p la in tiffs ’ claim fo r fre ight a sum of 
201. in  respect of despatch money fo r those two

The County Court judge gave judgment fo r the 
pla intiffs.

From this decision the defendants appealed.
(a ) Reported by Butlkb Asfinall, Eaq., B a rria te r-a t-Lew .

JR. H. Forster, fo r the defendants, in  support of 
the appeal.—The test to be applied in  computing 
the number of hours despatch money is the 
number of hours actually saved to the ship. T he 
charterers, according to the charter-party, had up 
to 7 p.m. on Dec. 15 to discharge. By reason of 
the ir despatch, the discharge was finished at 5 p.m. 
on Dec. 7. I f  so, the defendants have earned 
despatch money fo r every hour between those two 
dates. In  other words, i f  the shipowner is to 
take Sundays and fête days into account in 
reckoning the time allowed him to discharge, the 
charterers should also be entitled to take them 
into account in  reckoning the time saved :

Lamg v. Hollway, 3 Q. B. D iv. 437 ;
Niemann v. Moss, 29 L. J. N. S. 206, Q. B.

Demurrage and despatch money stand on the 
same footing,

Aspinall. Q.O. and F. de Hart, fo r the p la intiffs, 
contra.— I f  the defendants’ contention is right, 
they would be entitled to include in  time saved 
any bad weather intervening between the time 
when the discharge was finished and the fu ll 
time allowed fo r discharge. Niemann v. Moss 
(ubi sup.) is not in  point. The words “  Sundays 
and fête days excepted ”  apply to the whole clause.

Forster in  reply.—“ Weather perm itting ”  only 
applies to bad weather during the discharge.

The P r e s id e n t .—The question fo r our decision 
is, whether despatch is to be counted in  respect 
of Dec. 8, which was a fête day, and Dec. 11, 
which was a Sunday, making in  a ll forty-e ight 
hours, and whether the defendants are entitled 
to set off such despatch money against the 
freight. Reliance was placed by the defendants 
on the case of Laing v. Hollway (ubi sup.), 
but i t  was conceded in  argument and could not 
be denied, tha t the actual decision is not one that 
bears or. the present case, because there the only 
question really decided was, that the length of the 
day was to be taken at its  real and actual length 
of twenty-four hours. There were, however, two 
expressions in  the judgment on both of which 
reliance was placed, and which m ight at firs t sight 
seem to have a bearing on the question. Bram- 
well, L .J. said, “  The owner would sail away by 
what has happened 216 hours sooner than he 
would have done but fo r the defendants’ ̂  des
patch,”  and “  i t  was admitted by the p la in tiff 
that the demurrage would be payable on th is 
footing ; then why not the despatch money ?”  I  
do not th ink that either of these phrases really 
lend themselves to the appellants’ argument in 
th is case. I  am by no means sure, even by the 
test of the time saved to the steamer, that Sundays 
or fête days should be taken in, because, though 
in  some cases they m ight be days available fo r 
the steamer’s purposes, in  other cases they would 
only be so partly, and possibly not at all. B u t the 
argument which the counsel fo r the respondents 
has put forward, as regards the other exception in 
the clause, appears to me to be unanswerable. 
They point out that days during which the 
weather does not perm it discharge stand on the 
same footing as regards the charterer’s rights as 
Sundays and fête days ; that is to say, the charterer 
need not discharge on Sundays and fete days and 
need not discharge on other days if  the weather 
does not permit, but i f  Sundays and fête days are 
to be reckoned in  as time saved fo r the purpose of
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despatch money, then the days during which the 
weather does not perm it discharge ought to stand 
on the same footing. I  confess I  am unable to 
see any answer to that argument, and the results 
would be so extraordinary as to be unintelligible 
I t  would come to this, that after the ship was 
discharged the charterer would have the rig h t to 
say that on a large number of days, i t  m ight be 
even weeks or months, the weather was such as 
would have prevented discharging, and therefore 
he was entitled to add them in  as days of twenty- 
four hours, fo r each hour of which he was entitled 
to have 8s. 4<d. That is an absurdity. Then 
there is the other contention, that demurrage and 
despatch stand on the same footing ; but that is 
not so. in  the firs t place, demurrage is governed 
by a separate clause from that governing despatch 
money, and the demurrage clause contains no 
exception of Sundays and fête days. One would not 
expect i t  to do so, because it  has been pointed out 
demurrage is fixing damages fo r breach of con
tract when time is lost to the steamer. The result, 
therefore, to which I  come is that, on the true 
construction of this charter-party, the 8«. 4d. per 
hour is to be paid fo r the time saved out of the 
discharging hours, and that discharging hours are 
to be taken w ith the exceptions in  the clause. 
The result is, that the judgment appealed from is 
right, and th is appeal must be dismissed.

B a r n e s , J. — We have to consider whether 
the p la in tiffs ’ method of calculating the num
ber of hours saved is correct. According to the 
charter-party the to ta l time allowed fo r the dis
charge of the Glendevon is 252 hours, and out of 
that number of hours only is any saving of time 
to be reckoned. That is neatly put in  the judg
ment of the learned County Court judge, where 
he says, “ The rate of 200 tons per day means for 
working days, and every hour saved means every 
hour saved out of a fixed or ascertainable number 
of working days, viz., 252 hours, which exclude 
Sundays and fête days.”  Any other construction 
would lead to difficulty, and I  agree in  thinking 
that the judgment should be affirmed.

Solicitors: fo r the p la intiffs, Botterell, Boche, and 
Temperley ; fo r the defendants, King, Wigg’, and 
Co., fo r Clayton and Gibson, Newcastle-on-Tyne.

Jan. 16, 20, 22, and 23, 1894.
(Before B a r n e s , J.)

T h e  Ce l t ic  K in g , (a)
Mortgage—Prior charter—Sale by mortgagees— 

Bight of purchaser with notice of ship’s engage
ments—Delivery up of certificate o f  registry— 
Merchant Shipping Act 1854, s. 50.

A shipowner agreed with the defendants to provide 
a ship (then building) which should be run and 
worked by them in their line under their control 
and discretion. The agreement was to continue 
in  force fo r  five years, and was to be binding on 
the owner’s executors and administrators. The 
ship was completed and registered on the 3rd 
Jan. 1891. On the hth Jan. in  the same yea/r 
she was mortgaged by the owner to a company to 
secure an account current. The mortgagees had 
no notice of the engagements subsisting with the 
defendants. On the 30th Nov. 1892 the owner
(a) Reported by Bdtlbk A spinall, Esq., Barrister-at-Law.

gave a second mortgage on the ship to the plain
tif f  to secure an account current. The pla intiff 
was aware of the existence of the contract with 
the defendants, and inferred that the terms were 
onerous.

On the 11th Oct. 1893 the owner died, and the 
firs t mortgagees took possession of the ship, 
and transferred her by a bill of sale to the 
plaintiff. A t the time of the sale the pla intiff 
knew the terms of the agreement under which the 
ship was being worked in  the defendants’ line. 
Subsequently the p la in tiff entered into a contract 
to sell the ship to a firm  which knew the nature 
of the contract with the defendants.

The p la in tiff moved fo r an order that the defendants 
should deliver up to him the certificate of registry 
of the ship. I t  was agreed to turn the motion 
into the tr ia l of the action without pleadings, and 
that the defendants should be taken to have 
applied fo r an injunction restraining the p la in tiff 
from dealing with the ship in  a manner contrary 
to the provisions of the agreement.

Held, that the p la in tiff was entitled to have the 
certificate of registry delivered up to him.

The defendants’ application fo r an injunction was 
refused upon the ground that the firs t mortgagees, 
who had no notice of the ship’s engagements, were 
entitled to realise their security by selling the 
ship free of her engagements, and that the plain
tiff, although he had notice of her engagements, 
was entitled to the same rights as were possessed 
by his vendors, the first mortgagees.

T h is  was a motion that the defendants, who were 
the charterers of the steamship Celtic King, 
should forthw ith  deliver up to the p la in tiff, Mr. 
Frank Ross, the registered owner of the Celtic 
King, her certificate of registry, and in  the alter
native fo r an injunction against the further deten
tion of the certificate by the defendants.

I t  was agreed at the hearing that the defendants 
should be taken to have moved fo r an injunction 
restraining the p la in tiff from  dealing w ith the 
ship in  derogation of certain agreements entered 
into w ith the defendants by W illiam  Ross, the 
deceased brother of the p la in tiff, whilst the ship 
was building. In  the year 1889 M r. W illiam  Ross 
entered into an agreement w ith the defendants to 
provide them w ith two steamers to be run in  their 
fine. One of these steamers was the Celtic King. 
She was to be fitted  up fo r the frozen meat trade, 
and the defendants were to have a ll the powers of 
a charterer of a vessel chartered on tim e charter. 
The agreement was to remain in  force fo r five 
years.

The Celtic King was completed and registered 
m Jan. 1891, and was w ith in  two days of 
registration mortgaged by M r. W illiam  Ross to the 
Marine Securities Corporation Lim ited, who had 
no notice o f the arrangement w ith the defendants. 
The p la in tiff, M r. Frank Ross, in  1892, became the 
second mortgagee of the Celtic King, he at that 
a  j  that she was being employed by
the defendant« under some agreement w ith Mr. 
W illiam  Ross, the terms of which he inferred to 
bo onerous.

Mr. W illiam  Ross died in  Oct. 1893, and a few 
days after his death the Marine Securities Corpo
ration the firs t mortgagees, took possession of 
tne ship. In  December of the same year the 
c?rP0, ^ 101l transferred her by b ill of sale to the 
piam tift, who at th is time was fu lly  aware of the 
terms of the agreement w ith the defendants.
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In  Dec. 1893 the p la in tiff entered into a contract 
to sell the Celtic King to Messrs. A llpo rt and 
Hughes, who were also aware of the terms of the 
agreement under which she was employed in  the 
defendants’ line, and applied fo r the certificate^ of 
registry. The defendants refused to part w ith 
the certificate, alleging tha t they required i t  fo r 
the purpose of the vessel being navigated in  their

The p la in tiff now moved fo r an order that the 
defendants should deliver up to him the certificate 
of registry of the ship. A t the suggestion of the 
learned j  udge i t  was agreed that the defendants 
should be taken to have applied fo r an injunction 
restraining the p la in tiff from  dealing w ith the 
ship in  derogation of the agreement between Mr. 
W illiam  Boss and the defendants, amd further, to 
tu rn  the motion into the tr ia l of the action w ithout 
pleadings. _ . „  , ,

An application on behalf of Messrs. A llpo rt and 
Hughes to be made parties w ith a view to deter- 
m ining their rights was opposed by the defendants, 
and the learned judge declined to make an order.

Sir Walter PHllimore and Lauriston Batten fo r 
the p la intiffs.—The p la in tiff is entitled to the 
original object of the motion, namely, the certifi
cate He is the owner, and no one can hold i t  as 
against him. Sects. 43 and 50 of the Merchant 
Shipping A ct 1854 support th is contention. The 
certificate is subject to no lie n :

Gibson v. Ingo, 6 Hare, 112.
Secondly, the p la in tiff or his vendee is entitled to 
navigate and work this ship as he pleases, because 
he derives his title  from  the original mortgagees, 
who had no notice of the contract. Third ly, the 
decision in  Be Mattos v. Gibson (28 L . J . 105, 498, 
Oh.) goes too far.

Bigham, Q.C. and J. A. Hamilton fo r the defen
dants.—The rule in  Collins v. Lamport (34 L. J 
Oh. 196) applies to the case of a contract entered 
into before the mortgage as well as to a contract 
entered into after it. On this point the question 
o f notice is immaterial. I t  is also contended tha t 
a person who stands in  the position of a m ort
gagee—having the equitable rig h t—affected w ith 
notice of a condition of things which makes i t  
inequitable fo r him to avail himself of his security, 
cannot improve his position by buying up the title  
of the firs t mortgagee. Further, the court w ill 
not order the delivery up of the certificate where 
it  appears that i t  is to be used fo r an illegitim ate 
purpose, as in  th is case to  defeat the agreement: 

Collins v. Lamport, 11 Jur. N. S. 1; 34 L. J. 196, 
Ch. ;

The Vindobala, 60 L. T. Hep. N. S. 657 ; 13 P. I)  
42; 6 Asp. Mar. Law Cas. 376 ;

De Mattos v. Gibson, 28 L. J. 165, 498, Ch.;
Lumley v. Wagner, 1 De G-. M. & Ch 604 ; 21 L. J. 

898, Ch.
Assuming the p la in tiff not to be bound by the 
contract, he is not entitled to interfere w ith  its  
performance unless he can show that his security 
is prejudiced by the contract:

The Fanchon, 5 P. D iv. 173.
W ith  respect to the second point, there are no 
cases to be found in  which second mortgagees w ith 
notice have bought the firs t mortgagee’s title  in  
the case of ships. They referred to 

Fisher on Mortgages, 4th edit., p. 611;
Biles v. Moore, 15 Beav. 175 ;
Willoughby v. Willoughby, 1 T. R. 763.

VOL. V I I . ,  N. S.

[B a r n e s , J.—B ut those are a ll cases of tacking.]
We submit that the firs t mortgagees, though they 
could transfer to anyone else, cannot do so to the 
p la in tiff. We ask fo r an injunction restraining 
the p la in tiff or his agents from sailing or per
m itting  the sailing of the ship contrary to the 
provisions of the agreement.

S ir Walter Plnllimore, in  reply, cited 
37 & 38 V iet. o. 78, s. 7, as repealed by 38 & 39 

V iet. o. 87, s. 129 ;
W hite and Tudor, Leading Cases in  Equity, 6th 

edit., vol. 2, p. 43.
This is a case of sale by the firs t mortgagee, and 
is not tacking at all. The rule in  Tulk v. Moxhay 
(2 Ph. 774; 18 L . J. 83, Oh.) is applied to persons 
by Lumley v. Wagner (21 L . J. 898, Oh.), and to 
things by Be Mattos v. Gibson (28 L . J. 165, 498, 
Oh.). In  the present case the mortgagee would 
not necessarily know tha t the ship had engage
ments, as the agreement was entered into before 
the ship was registered, or had a name. W ithout 
notice no one would expect that a ship was running 
in  a particular line fo r three years. Assuming the 
p la in tiff to be bound by the contract, such a con
tract does prejudicially affect the mortgagee’s 
security. [B a r n e s , J.—W hat is the position of 
a mortgagee taking a mortgage of a vessel under 
charter ?] There is no p riv ity  of contract between 
himself and the charterer. I f ,  however, the vessel 
is at sea w ith goods on board, he may become 
bailee of such goods; and if  the vessel is in  port 
ready to load, he may be taken to be fixed w ith 
constructive notice of the contract, and thus 
brought w ith in  the rule in Collins v. Lamport. So 
fa r from  a purchaser being necessarily subject to 
the engagements of the ship, he cannot sue on the 
charter-party:

Splidt v. Bowles, 10 East, 279.
Even i f  Be Mattos v. Gibson is good law th is case is 
wider, and no injunction should be granted:

Whitwood Chemical Company v. Hardman, (1891)
2 Ch. 416.

[B a r n e s , J.—In  a ll the cases the person by whom 
the contract could be performed was in  existence; 
here W illiam  Ross iB dead, and his estate is being 
administered in  Chancery. This m ight have con
siderable weight in  my judgment.] There is no 
such equity as suggested by the defendants. The 
only equity is that defined in  

Braudlyn v. Ord, 1 Atk. 571 ;
Lowther v. Carlton, 2 Atk. 241;
Sweet v. Southeste, 2 Bro. C. Cas. 66;
MlQueen v. Farquhar, 11 Ves. 467.

The injunction sought fo r is in  any case too wide. 
The only order that could be made would have to 
be lim ited by Collins v. Lamport. The present 
p la in tiff has sold disclosing these contracts to his 
vendee, and there is nothing from which he can be 
restrained.

B a r n e s , J.—This action was commenced on the 
12tli inst., and by the arrangement made between 
the parties—an arrangement which is, I  th ink, to 
be regarded as most businesslike—I  have been 
enabled in  a very short time after the w rit was 
issued to hear the whole case as between these two 
parties, and to dispose of a ll the questions which 
are raised between them. I t  seems to  me that the 
case, even confined to the two parties who are 
actually before me, raises some rather important 
questions, and I  th ink that these questions have

3 L
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been extremely ably argued. The p la in tiff’s ease 
is that he desires delivery up of the certificate 
of registry of the steamship Celtic King, of which 
he is the registered owner, which certificate is in 
the possession of the defendants and held by them. 
The matter of that claim having been brought 
before me on motion, i t  appeared that the real 
C*'iei i lon ^  was bitended to raise in  substance was 
whether or not this vessel was s till bound by 
iliITam” emen^s ma^e between her former owner and 
the Tyser Line, so that the p la in tiff should not 
be able to have the certificate without seeing that 
those arrangements were carried out. I t  was 
thereupon agreed, to tu rn  the motion into the tr ia l 
ot tne action w ithout pleadings, and that a ll 
questions between the parties should be disposed 
ot as it  the p la in tiff had made whatever claim he 
was entitled to make, and as i f  the defendants 
had made any claim they were entitled to make, 
ih e ir claim, according to the argument of M r. 
-Digham, partly consisted of an answer to the 
application fo r the delivery of the certificate by 
suggesting that i t  ought not to be delivered under 
the circumstances; and that i f  i t  were delivered 
there ought to be an injunction against Mr. Prank 
Ross, the p la in tiff, to the effect that he and his 
agents should be restrained from  sailing, or per
m itting the sailing, of the ship, contrary to the pro
visions of the agreement which I  have referred to. 
Therefore, whatever the precise form  in  which it  
is asked, i t  means that Mr. Prank Boss shall be 
restrained from in  any way dealing w ith or dis
posing of this ship w ithout seeing and arranging 
that she shall not be used outside and indepen” 
dently of the agreement w ith the Tyser Line 
The which give rise to the question are these ■ 
Mr. Vv illiam  Ross was about to build two steamers 
and, on the 19th Aug. 1889, he entered into an 
agreement w ith Mr. W. H. Tyser, on behalf of a 
company about to be formed, w ith the object of 
establishing a line of steamships to be called the 
Tyser Line. That agreement recites that M r 
W illiam  Ross had agreed to provide at least two 
steamers to be run by the company, as part of 
the ir line, on the terms mentioned; and the two 
steamers were referred to as being in  course of 
building. One of them was the Celtic Kina 
The agreement provided that Ross and Co., which 
I  suppose is the firm  of M r. W illiam  Ross,’should 
at the ir own expense cause and procure both 
steamers to be duly completed and ready fo r sea 
and fitted w ith refrigerating machinery, and in 
sulating chambers (which should not be removed 
from the vessel during the currency of the agree
ment except by mutual consent) provided by the 
company, and capable of carrying about 900 or 
1000 tons weight of frozen meat each. Then there 
are various provisions, including one by which 
Ross and Co. are to have the rig h t to substitute 
vessels of equal size and power for those specified. 
I t  is provided that the steamers should be run 
and worked by the company, and fo r that purpose 
they are to be under the control and direction of 
the company, who are to have a ll such powers and 
discretion as a charterer would have i f  the 
steamers had on time charter been chartered to 
the company. Nevertheless the agreement was 
not to be deemed to constitute the company the 
charterers of the steamers, or as incurring any 
liab ilities as such, but the position was to be that 
the steamers were being worked on account and 
at the cost and risk in  a ll respects of Ross and

Co., as owners, as i f  on each voyage the vessel 
were laid on the berth for loading on owner’s 
account, the company occupying the position of 
oading brokers or agents, w ith the additional 
control̂  provided for. Nothing in  the agreement 
was to interfere w ith the rights reserved to Ross 
and Co. in  the agreement of same date between 
themselves and the Tyser Line. The la tte r agree
ment, i t  is stated, is not material. In  the next 
clause the company are to use the ir best possible 
endeavours to secure profitable employment for 
the vessels, and for that purpose they have power 
to charter the vessels, and to make arrangements 
fo r loading or for pooling the earnings. There 
are a great many provisions about accounts and 
agents, and Ross and Co. appear to have the 
power of appointing the captains, though there is 
a provision that i f  there is any objection on the 
part of the company they can remove them. Then 
there is a provision fo r the amount of commission 
to be paid by Ross and Co. to the company, 
and the agreement is to continue in  force as 
regards each of the steamers fo r five years. The 
agreement is to continue, notwithstanding changes 
in  the firm  of Ross and Co., and is to be binding 
on M r. Ross’ executors and administrators. This 
agreement was adopted by the company on the 
10th Sept. 1889, and i t  was provided that i t  should 
be binding upon Ross and Co. and the company, 
the company being in  existence at th is date. 
Athough these agreements were made in  1889, the 
Celtic King was not completed and registered 
u n til the 3rd Jan. 1891, and on the 5th Jan. of 
that year she was mortgaged by M r. W illiam  Ross 
to the Marine Securities Corporation Lim ited, to 
secure an account current. That mortgage was 
registered on the 6th Jan. 1891. The agreement 
fo r that mortgage was, I  th ink, to secure the sum 
of 30,0001. I t  appeared from the evidence that that 
arrangement was made in  Dec. 1890, some time 
prior to the register of the ship, though the actual 
mortgage was not completed u n til the ship had 
been registered. I  th ink i t  is clear that a t that 
time the mortgagees had no notice of the contracts 
of 1889 w ith the Tyser Line. The secretary of 
the corporation has been called, and the effect of 
his evidence is that there was no notice of these 
contracts by the mortgagees, and that the mort
gage was taken because the board thought it  was 
a fa ir ship and the advance a very good one, and 
there was nothing in  the discussion except as to 
what sort of a ship she was. The next transaction 
was a mortgage, dated the 30th Nov. 1892, which 
was a mortgage from W illiam  Ross to Prank 
Ross, the present p la in tiff, to secure an account 
current, so that Prank Ross became the second 
mortgagee of the ship. I t  is im portant to notice 
that at the time when he took the second m ort
gage, according to the admissions contained in  a 
letter by the solicitors of the 17th Jan., the plain
t if f  was aware that the vessels were being employed 
by the defendants under some agreement between 
them and M r. W illiam  Ross, and that the plain
tiff, though he did not know the terms of the 
agreement, had inferred that they were onerous. 
The vessel seems to have been employed in  the 
lyse r Line from shortly after her completion 
u n til the month of October in  last year, and Mr. 
lyser stated that at the present time there were 
no subsisting agreements specifically relating to 
th is ship for the carriage of goods out or home 
by her, but that she formed one, I  th ink, of six
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ships which ran in  the line, and that having made 
general agreements fo r the carriage of goods they 
expected him to carry out _ those engagements, 
partly by the use of this ship, as well as by the 
others. That is the state of affairs when Mr. 
W illiam  Ross died on the 17th Oct. 1893. On the 
24th Oct. the Marine Securities Corporation took 
possession of the ship, and I  understand from the 
evidence that then, or at any rate before the sale 
to Frank Ross, which occurred later on, Mr. 
W illiam  Ross was in  default under his mortgage 
to them. M r. W illiam  Ross’ w ill appears to have 
been proved by one executor, and i t  is stated that 
an action has been brought in the Chancery 
Division by Mr. Frank Ross, fo r the administra
tion of his estate. Sometime between the death 
of M r. W illiam  Ross and the end of the year 
negotiations took place between M r. Frank Ross 
and the representatives of the Tyser Line w ith a 
view to the future employment of th is ship on 
terms which appear to be, and I  th ink M r. Tyser 
stated they were, somewhat more favourable to 
the shipowners than the arrangements embodied 
in  the original agreement. These negotiations 
seem to have resulted in  nothing, but on the 4th 
Nov. there is a le tter from  the Tyser Line to the 
Marine Securities Corporation, in  which they refer 
to tli© agreement w ith them, which i t  is said in  
that le tter the Marine Securities Corporation were 
fam iliar w ith. B ut the corporation on the bth 
Nov. disclaim any fam ilia rity  w ith the terms of 
the agreement, and say it  cannot in  any way 
affect or prejudice their rights as firs t mortgagees, 
and that i f  the Tyser Line entertain a contrary 
opinion they are referred to the ir solicitors. Mr. 
Frank Ross seems to have entered into negotia 
tions w ith  the Marine Securities Corporation fo r 
the purchase of the ship and one or two others, 
and on the 6th Dec. 1893 she was transferred by 
b ill of sale from the corporation, acting as m ort
gagees under the ir power of sale on the default 
of the original owner, to M r. Frank Ross, and 
mortgaged by M r. Frank Ross on the same day 
to the corporation to secure a current account. 
That transaction was the result of two agree
ments of the 6th Dec., by which M r. Frank Ross 
bought this ship and two others, and as part of 
the transaction granted a mortgage upon the 
Celtic King  for, I  th ink, 22,0001. The transaction 
appears to have been a bond fi.de one, and I  cannot 
help th inking that the Marine Securities Corpo
ration, on the death of M r. W illiam  Ross, required 
a proper mortgagor to deal w ith in  the future 
navigation of the ship. The net result was that 
Mr. Frank Ross became the owner of the Celtic 
Kina, w ith  a mortgage upon her to the corporation, 
which has now, I  th ink, been brought down to 
the extent of having only 7501. due upon it. in e  
vessel herself lay here from  October u n til now 
and then th is dispute is brought to a crisis, i  
have pointed out what the p la in tiff’s knowledge 
was at the time he took his mortgage, and i t  is 
admitted that before he purchased from the 
Marine Securities Corporation he knew a ll about 
these agreements w ith the Tyser Line, and appears 
to have had them before him. On the 20th Dec. 
1893, M r. Frank Ross, having become the owner 
of the ship, entered into a contract to sell her to 
Messrs. A llpo rt and Hughes, and Mr. Hughes has 
to-day stated that before he entered into the con
tract he had before him the contracts w ith  the 
Tyser Line, and submitted them tp his solicitor,

so that he had notice of them. Then the Tyser 
Line, seeing that the vessel is practically being 
taken out of the ir line, communicate w ith  both 
M r. Frank Ross and Messrs. A llpo rt and Hughes, 
and the p la in tiff, M r. Frank Ross, applies fo r the 
certificate of registry. The substance of the de
fendant’s contention is stated in  a letter of the 
22nd Dec. in  answer to an application of that 
kind. “  Under the agreement w ith the late 11 r. 
W illiam  Ross,”  w rite the defendants’ solicitor,
“ our clients are entitled to have the steamer run 
in  their line, and are entitled to the document 
which they require fo r the purpose of the vessel 
being thus navigated.”  M r. Frank Ross s till 
insists through his solicitors on having the certifi
cate, and no doubt wants i t  fo r the purpose of 
complying w ith  his contract of sale to Messrs. 
A llpo rt and Hughes. The la tte r say in  answer 
to communications from  the Tyser Line, that 
“ Your relations w ith  W illiam  Ross, and your 
communications w ith Frank Ross, do not appear 
to concern us.”  They add that they have bought 
the ship free from  a ll cumbrances, and do not 
hold themselves bound by any engagements of 
W illiam  Ross, or any other owner of the ship. 
The result of a ll that is the w rit to which I  have 
referred, and the application on the part of the 
p la in tiff to deliver up. .

Application seems to have been made beiore 
the magistrate under the 50th section of the 
Merchant Shipping Act, but the magistrate, 
th inking there were reasonable grounds fo r w ith
holding the certificate, seems not to have inter
fered, leaving the parties to figh t out their 
rights elsewhere. The p la in tiff now asks fo r the 
certificate, and says he is entitled to it, indepen
dently of any question raised as to the rights 
of the parties to the user of the ship, under the 
50th section, which says: “  The certificate o l 
registry shall be used only fo r the law ful navi
gation of the ship, and shall not be subject m  
detention by reason of any title , lien, charge, or 
interest whatsoever, which any owner, mortgagee, 
or other person may have or claim to have on or m 
the ship described in  the certificate.”  I  th ink 
that the p la in tiff’s contention on th is point of the 
case is correct, both having regard to the terms of 
the A ct and the decision in  the case of G-ibson v. 
Ingo (6 Hare, 112). Therefore I  th ink he is 
entitled to succeed in  obtaining an order against 
the defendants fo r the delivery up of the ce rtifi
cate, which is really being asked fo r fo r the 
purposes of the navigation of the ship, being 
wanted by the p la in tiff to hand over to those who 
are about to navigate her. The question is what 
navigation she ought really to be engaged m. lhe  
delivery up of the certificate is not the real point, 
though, of course, as a matter of form, i t  ought 
to be handed over to those who are entitled to it, 
and I  th ink that must be my order so fa r as the 
certificate is concerned. The defendants contend 
tha t i t  ought not to be handed over because the 
question is as to how the ship is to be employed. 
I  have said that I  th ink it  should be handed over, 
but that the proper form fo r the defendants 
application, i f  they can maintain it, is to r an in 
junction to restrain the p la in tiff from  dealing 
w ith the ship in  derogation of the agreements. 
That raises the serious question in  this case. J-fie 
parties before me are only Frank Ross and the 
Tyser Line, and though the purchasers o l the 
ship, Messrs. A llpo rt and Hughes—the purchasers
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in  the sense that they have made the ir contract, 
though, as I  understand, they have not got their 
transfer—have asked to be made parties w ith a 
view of determining the ir rights, and the p la in tiff 
desired that that should be done, the defendants 
have refused, to accede to that suggestion, and 
only wish the matter decided between them and 
Mr. Trank Ross. W ith  that refusal on their part, 
I  do not feel that I  could make an order that they 
should have someone as defendants to the ir 
counter-claim whom they did not wish to sue, 
though I  th ink it  extremely advisable that the 
rights ot a ll parties should have been determined 
once fo r all. However, there i t  is, and I  have only 
to consider the defendants’ application fo r an 
injunction against the p la in tiff. M r. Bigham 
takes two points. F irst, that the mortgagee is 
b1°«nd by the contract made before his mortgage, 
although he had no notice of tha t contract. I  
th ink there is little  or no authority fo r that 
general proposition, but I  do not th ink i t  is neces
sary in  this case to express w ith any definiteness 
what is the general rule upon that point, because 
there may be cases in  which, although there is no 
actual notice, the mortgagee ought to assume that 
the ship is occupied in  some ordinary employ- 
ment. W ithout further consideration I  should 
not like to express myself too positively upon that 
general proposition. B ut the facts here are very 
different indeed from the case of the ordinary 
employment of a vessel under ordinary loading or 
ordinary charters. The mortgagees, as I  pointed 
out, took their mortgage almost immediately the 
ship was registered, under an arrangement made 
actually before she was registered, and under 
these circumstances I  do not see how the m ort
gagees could in  any way assume or be bound to 
assume that there was a contract of this par
ticu la r character, affecting the ship fo r the next 
five years. In  fact, they knew nothing whatever 
ahout it. I  do not th ink that, having regard to 
the dates and facts, the firs t mortgagees when 
they took their mortgage would be bound by the 
terms of this particular contract, bound in the 
sense that they could not sell the ship free of i t  
i f  they chose to enforce their security. There is 
a further point which i t  is im portant to bear in 
mind. I t  is said on the defendants’ side that the 
contracts would not very appreciably affect the 
security of the mortgagees. I  confess I  cannot 
take that view. I t  seems to me that the matter 
speaks fo r its e lf; that where there is a contract 
of this particular character i t  would be, and is, 
prejudicial to the security i f  the mortgagee were 
to be obliged to admit that he could not sell the 
ship, or realise his security in  the open market 
free from that restrictive contract. I t  is not like 
an ordinary contract fo r the ordinary employment 
of a ship which is made from time to time, as 
things are good or as things are bad. I t  is a con
tract which binds the vessel fo r a very long period, 
and has various clauses in  i t  which m ight make 
i t  extremely d ifficult fo r anybody to purchase a 
ship of this kind i f  they were tied down by the 
terms of that bargain. I t  follows that i f  the 
vessel were put up fo r sale w ithout being freed 
from these arrangements, the mortgagees would 
not be able adequately to realise the ir security. 
Therefore I  th ink that w ith regard to that firs t 
proposition the firs t mortgagees really were in 
this case entitled to realise their security upon 
the default of their mortgagor by selling the ship

[A d m .

without being hampered by the engagements 
m ade under the contracts w ith the Tyser Line.

B ut Mr. Bigham says that i t  is not so w ith 
regard to th is particular purchaser, because he took 
his mortgage w ith noticei of the position of the ship, 
as stated in  that letter of the solicitors to which 
I  have referred, and of course had fu ll notice of 
the agreements before he completed his purchase, 
and therefore that he ought not to be allowed to 
deal w ith the ship in  any way in  derogation of the 
agreements. B ut there again cases have been 
cited to me which show that a purchaser w ith 
notice from a purchaser w ithout notice is entitled 
to rely on the title  of his vendor, because other
wise that vendor would be restricted in  his powers 
of sale, and that is exactly the position in  which 
these mortgagees would be. I f  they could not 
sell to a person in  the position of M r. Frank Ross, 
then, even if  he offered a higher price than any
body else, they could not avail themselves of that 
offer, because he would have notice of the terms 
on which the ship was previously engaged. There 
are two other points taken as an answer to this 
application fo r an injunction. The firs t is that 
there is really nothing to restrain the p la in tiff 
from  doing so, because the case is analogous to that 
of De Mattos v. Gibson (ubi sup.), where the 
position of the mortgagor was such that practi
cally the contract w ith  him was at an end. This 
case, I  confess, seems in  one sense very near to 
that, because of the position in  which the death 
of M r. W illiam  Ross has placed his estate, but 
that point has not been dealt w ith so fa r as 
showing what the executors propose to do about 
these vessels. I  cannot help th inking that they 
did not intend to go on, but I  am not going to 
dispose of th is case on that particular point. 
There is another point, namely, that the motion 
really ought to be against Messrs. A llpo rt and 
Hughes ; that they have had notice of the agree
ment, and therefore M r. Frank Ross has done a ll 
that he need do, because, i t  is said, he is entitled 
to sell the ship, and i f  he sells i t  to a person who 
has notice of the contract he has not done any- 
th ing to defeat or in derogation of the agree
ments. I  th ink there is a good deal in that point, 
and I  cannot help th inking that as a matter of 
business the defendants were not wise in  not dis
posing of that matter once fo r a ll in  this case. 
But, after all, that is putting the case on a some
what narrow ground, and though I  th ink i t  is 
ossible that that contention may be correct, 
aving regard to the form  of application which 

was put forward in  Collins v. Lamport (34 L . J. 
Ch. D iv. 196), I  prefer to put i t  on the broader 
ground I  have taken, that I  do not th ink, in  the 
circumstances of this particular case, the m ort
gagees were disentitled to sell the vessel free of 
these engagements, and that Mr. Frank Ross was 
entitled to take up the position which they them
selves had. Although one can see quite well that 
the Tyser Line may feel a certain hardship in 
haying made this particular contract, and in not 
being able to  s tric tly  insist upon it, they have 
their remedy, if  i t  is open, against the estate of 
Mr. W illiam  Ross. I  th ink myself that while on 
the one hand it  is im portant that you should be 
able to charter vessels in the ordinary way w ith
out interference by mortgagees other than is 
necessary to protect the ir security, yet, on the 
other hand, a mortgagee who takes his rights 
w ithout notice of any particular contract affecting

T h e  Ce l t ic  K in o .
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the ship in  this way, ought not to be prevented 
from  realising his security. Therefore, the con
clusion I  have come to is, tha t the p la in tiff must 
have an order in  his favour fo r the delivery up ot 
the certificate, and that the defendants counter
claim must be decided against them, lh e  p la in
t i f f  must have the costs of the suit.

Solicitors fo r the p la in tiff, Waltons, Johnson, 
B u ll, and Whatton.

Solicitors fo r the defendants, Clarice, Rawlins, 
and Co.

H O U SE O F LO R ES.

Feb. 27, March 1, 2, and 20,1894.
(Before the L ord Ch an c ello r  (Herschell), 

Lords W atson, H alsbu ry , and M o rris .)
R ose an d  others v . B a n k  of A u s tr a la s ia , (a)
ON A P P E A L  FR O M  T H E  COURT OF A P P E A L  IN  

E N G L A N D .

Salvaqe — Duty of shipowner — Expenditure fo r 
benefit of a ll concerned — General average— 
Brokerage.

Reasonable expenditure incurred by a shipowner in  
salvage operations may be distributed over the 
interests protected and benefited, and need not 
fa ll upon the ship alone.

A ship of the appellants containing a valuable 
cargo of a perishable nature was stranded on the 
coast of France, while on a voyage to the United 
Kingdom, and eventually became a total loss. 
The owners incurred expenditure in  removing 
the cargo from the ship, drying it, and carting i t  
to a port from which i t  could be shipped to the 
port of destination. For these purposes they 
employed persons who were skilled in  salvage 
operations, and also a French agent on the spot. 
Some of the cargo could not be identified, and 
was sold by auction, and a brokerage commission 
was paid. In  an action brought by the ship
owners against consignees of cargo to recover 
general average, particular average, salvage, and 
other charges:

Held (reversing the judgment of the court below), 
that the expenditure above mentioned, which was 
of an extraordinary character, was reasonably 
■incurred fo r the benefit of all parties, and that 
the consignees were liable fo r their proportion

Schuster v. Fletcher (38 L. T. Rep. N. 8.605 ; 3 
Asp. Mar. Law Cas. 577; 3 Q. B. Div. 418) 
discussed, and disapproved.

Per Lord Herschell, L .G .: Semble, where cargo 
has been removed from  a stranded ship, and is 
by a continuous operation carried to a place of 
safety, expenditure incurred after all hope of 
saving the ship has been abandoned may still be 
treated as general average expenditure.

T h is  was an appeal from a judgment of the Court 
of Appeal (Lord Esher, M.R., F ry and Lopes 
L.JJ.), delivered in  March 1892, who had reversed 
a judgment of Lawrance, J., in  an action by 
shipowners to recover general average, which 
was tried before him without a ju ry  in  May 1891.

The facts of the case are fu lly  stated in  the 
judgment of the Lord Chancellor.

(o) Reported by 0. E. MAIDEN, Esq.. Barrister-at-Law.

Lawrance, J. decided in  favour of the p la intiffs 
claim, but his decision was varied by the Court ot 
Appeal in  regard to several items. The appellants 
then brought the present appeal.

Cohen, Q.C. and Scrutton, fo r the_ appellants, 
argued that there were now three points only in  
dispute : (1) the charge fo r cartage from  the place 
where the cargo was landed to Boulogne ; (-} the 
charges fo r the services of M r. Anderson, who 
took charge of the salvage operations; (3) the 
brokerage commission paid on the sale by auction 
of tha t portion of the cargo which could not be 
identified owing to the obliteration of the marks. 
The charge fo r cartage is either a general average 
charge, as being part of a continuous act from  the 
commencement of the salvage for the benefit of 
a ll concerned; or, secondly, i t  was done on behalf 
of cargo which was perishable, and would have 
deteriorated if  not dealt w ith ; or, th ird ly , i t  was 
fo r the benefit of cargo and freight, and in  any case 
ought not to  fa ll upon the ship alone. The point 
was v irtua lly  decided in  Notara v. Henderson (26 
L . T. Rep. N. S. 442 ; 1 Asp. Mar. Law Cas. 278;
L . Rep. 7 Q. B. 225), which was very nearly this 
case. The Court of Appeal were in  error m 
saying that a ll hope of saving the ship was 
abandoned on the 1st Feb., and that there could 
be no general average after that date. The adven
ture may continue though the ship is lost. See 

Birkley v. Presgrave, 1 East, 220 ;
Kemp v. HaUiday, 13 L. T. Rep. N. S. 256; 34 

L. J. 233, Q. B. (per Blackburn, J.).
As to the charge fo r the employment of an agent 
to superintend the salvage, th is is an attempt to 
extend the principle of Schuster v. Fletcher (38 
L . T. Rep. N. S. 605; 3 Asp. Mar. Law Cas. 577 ;
3 Q. B. D iv. 418), which is not good law, or, at 
best, only applied to the circumstances of the 
particular case. No doubt an owner cannot charge 
fo r his own services, but he may incur reasonable 
expenses in  the employment of agents on the 
principle laid down in  Speight v. Gaunt (50 L. T. 
Rep. N. S. 330; 9 App. Cas. 1). The commission 
on the sale is also a reasonable charge. See

Keay v. Fenwick, 1 C. P. Div. 745.
[Lord H alsbu ry  referred to Mordy v. Jones,
4 B. & C. 394.]

J. Walton, Q.C. and J. A. Hamilton, fo r the 
respondents, contended that a ll charges incurred 
after cargo got to the top of the c liff must fa ll 
upon the shipowner. I t  was then in  a place of 
safety, and a ll tha t was done after that was to 
forward i t  to the port of destination in  order that 
the shipowner m ight earn his freight. General 
average ceases when the common adventure 
breaks up and the hope of prosecuting it  success
fu lly  ends ; i.e., when the cargo is removed from 
the wrecked ship to a place of safety. The ship
owner has no rig h t to charge fo r the services of his 
own agent or the brokerage which he had to pay. 
Such charges must fa ll on freight. No doubt 
Schuster v. Fletcher is d ifficu lt to understand on 
the facts, but i t  lays down a sound principle. 

Cohen, Q.C. was heard in  reply.
A t the conclusion of the arguments the ir Lord- 

ships took time to consider their judgment.
March 20.—Their Lordships gave judgment 

as follows :—
The L ord Chanc ello r  (Herschell). — My 

Lords : On the 29th Jan. 1889 a vessel called the
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S ir Walter Raleigh took the ground near Cane 
Gnsnez ; she was laden w ith a valuable cargo of 
wool and other merchandise. The appellants are
ofet h ? T  of, veaseL As soon as they heard 
of the disaster they communicated w ith a firm
E « gAnde^business in  the c ity  of London, 
Messrs. Anderson, Anderson, and Co., who thev 
knew had had experience in  salvage operations and 
m dealing w ith disasters of this description. Accord-
sonlyandeC0mt i 7 t edfnMeSSrS' Anderson- Ander- . on, and Go. to take the necessary steps in  their
in t theeStaa!?d tte  m*f,rest of the others Concerned m the adventure. Messrs. Anderson, Anderson
™d °  vP u,C!v ed rat °nCe to d°  what they could
Gavin A ^  he T  “ d car8°’ They sJnt Mr Gavin Anderson, who, though of the same name
Ssaster firm >to the site of the
a fl d 7 als° made an arrangement w ith
B in W n w ’ ? eSArS^ dam and Co., bankers, of 

”  t ’ ^ ¡ do host they could to save the 
cargo. In  the result, i t  was arranged that Messrs. 
Anderson, Anderson, and Co. should receive 7501. 
to r their services. One half of this sum by 
arrangement between them and M r. Gavin Ander
son was to be his, the other ha lf was to be theirs. 
An arrangement was entered into w ith the firm  of 
Adam and Co., of Boulogne, that they should 
receive a percentage upon the cargo salved, and
i  iOA7Permvntage Proved to amount to a sum of 
15001. The cargo was a ll saved, hut consider
able portions of it, fo r the cargo consisted 
ot wool—-were m a damaged condition. The cargo 
was taken from the ship, carried up to the top of 
the c liff, and there placed fo r a time u n til i t  was 
conveyed by carts to Boulogne. A  good deal of 
i t  was wetted by sea water, and had to be attended 
to, to prevent the deterioration and the destruc
tion  of the wetted cargo and the cargo which had 
been m contact w ith it. The cargo was taken in 
carts from  Andresselles, where i t  had been stored 
merely in an open field, to Boulogne, where i t  was 
placed upon the quay. Steps were then taken to 
spread i t  out and protect i t  from  deterioration and 
destruction, and ultim ately i t  was forwarded from 
there to its  destination in  London. I t  is obvious 
that the transactions to which I  have referred gave 
rise to  a claim fo r general average, and a general 
average bond was entered into by the respondents, 
who were owners of a portion of the cargo, by 
which they agreed to pay the ir “  proper and re- 
spective proportion of a ll general or particular 
average salvage or special or other charges which 
may be found to be chargeable upon the ir respec
tive consignments or to which the shippers or 
owners of consignments may be liable to contri
bute in respect thereof.”  The matter was put into 
the hands of an eminent firm  of average adjusters 
to make out the average statement, and they made 
out a statement a llo tting as they thought rig h t to 
the various interests the expenses that had been 
paid or incurred. The result of that average 
statement was to show a sum due from the present 
respondents, as owners of a portion of the cargo 
to the appellants the shipowners. A  dispute 
having arisen as to whether certain items had been 
taken into account which ought not to have been 
taken into account, an action was brought by the 
present appellants to recover the sum which 
appeared to be due to them according to the aver
age statement. The defendants resisted this 
claim, and the m atter came to tria l before 
Lawrance, J . Only two questions were dealt w ith
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m the judgment of the learned judge; he treated 
those as the only questions in  dispute before him ; 
the one related to the payment of 7502. to Messrs’. 
Anderson, Anderson, and Co., which i t  was con
tended ought not—or, at a ll events, the greater 
part of i t  ought not—to be charged; the other 
related to a sum of 2A per cent, commission in 
respect of the sale of wool, which, owing to the 
destruction of marks and other causes, could not 
be identified as belonging to, particular consignees. 
These questions Lawrance, J. decided in  favour of 
the present appellants. When his judgment was 
concluded I  observe that Mr. Barnes, who was 
counsel fo r the present respondents, said that the 
learned judge had not dealt w ith another question, 
viz., the payment of 15002. to Messrs. Adam, and 
tha t i t  was contended tha t that was an excessive 
and unreasonable payment, and also that i t  had 
not been properly distributed by the average 
adjuster. Lawrance, J. said tha t i f  called upon he 
was prepared to decide, as he thought he was 
bound to do on the evidence before him, tha t the 
payment was a reasonable one. The case then 
went to the Court of Appeal, and the Court of 
Appeal made an order declaring “  that only so 
much of the 15002. paid to Messrs. Adam as is due 
™ £e®P®°fc of work d«>ne up to the end of the 1st 
r  eb- 1889 and superintending the extra work done 
1 i  ,savm,? klie goods from  deterioration at the top 
ot the c liff up to the same date should be allowed 
as general average, and only to the extent of a 
reasonable remuneration to  Messrs. Adam ; that 
only so much of the sum of 3752. paid to Mr. 
Gavin Anderson should be brought into general 
average account as represents the fa ir and reason- 
able remuneration of Mr. Gavin Anderson at the 
end of the 1st Feb. 1889 ; that no part of the 

j1 ,SUnJ ^  ' retained by Messrs. Anderson 
should be charged as general average in  any way 
against the cargo; that no part of the 21 per cent 
commission charged fo r the sale of the unidentified 
portions of the cargo should be brought into 
general average account or charged against the 
detendants. Then there was a declaration w ith 
regard to the sums paid fo r tugs and pumps, and 
as to wages, w ith which I  need not trouble your 
Lordships, because no question arises w ith regard 
to them now—there was no contest at the bar 
relating to that part of the case. Your Lordships 
w ill observe that the foundation of the order made 
by the Court of Appeal is this, that there could be 
no general average charges in respect of anything 
tha t was done after the 1st Feb., and that there
fore, whether the expenses incurred after that date 
related to the actual dealing w ith the cargo or were 
charges fo r the superintendence of the salvage 
operations, i t  was equally improper to make any 
general average charge in  respect of them. In  
the Court of Appeal the learned judges took the 
view that bv the 1st Feb. the conclusion had 
been arrived at tha t i t  was impossible to save 
the ship, and that therefore no expenditure after 
that date was incurred fo r the general good of 
the ship and cargo, but only fo r the benefit of 
the cargo or fo r the benefit of the freight. I t  is 
stated in  one of the judgments that i t  appeared 
to be admitted that that was the case. As far as 
one can discover, tha t was a misapprehension on 
the part of the learned judges. The learned 
counsel who appeared at the bar fo r the respon
dents  ̂conceded, when the case was argued here, 
that i t  was impossible fo r them to maintain that
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position; and indeed, when the correspondence 
and the evidence are looked at, i t  is obvious that 
he was rig h t in  making that concession. I t  is 
quite true that on the 1st Feb.., bad weather 
having set in, the tugs were sent away, but the 
letter which refers to the sending away of the 
tugs says that i f  the weather improved the tugs 
could be recalled; and much later than that, as 
late as the 14th Feb., there is a le tter which dis
tin c tly  shows that the hope of saving the ship 
had not even then been abandoned, and i t  was 
certainly not t i l l  a later date than that that a ll 
hope of saving the ship was abandoned. Therefore 
i t  is quite clear that the foundation of the judg
ment in  the Court of Appeal fa ils in  point of fact.
I t  is impossible to draw a line at the 1st Feb., 
and to say that nothing after that date can be 
general average. Indeed I  come to the conclusion 
that the whole of the cargo was discharged, as fa r 
as appears upon the correspondence and evidence, 
before i t  can be said tha t a ll hope of saving the 
ship was abandoned. I f  not a ll, at a ll events so 
nearly a ll that it  is not worth while attempting to 
make the distinction. Therefore i t  was really 
admitted by the learned counsel fo r the respon
dents that the order of the Court of Appeal as it  
stood could not be supported I  may add that I  
should not myself be altogether prepared to 
admit that, even if  you were to draw the line at 
the 1st Feb., and i f  before that date the cargo 
had been taken out of the ship fo r the purpose 
of saving it, and by a continuous operation the 
cargo was put in  a place of safety, although 
some of that expenditure m ight have been in 
curred after the 1st Feb., i t  m ight not be per
fectly, fitly , and properly treated as general 
average expenditure. The learned counsel fo r 
the respondents contended before your Lordships 
that the sum which was paid to Messrs. Adam 
was not properly distributed, and that i t  ought 
in  the main, i f  i t  was payable at a ll, to be treated 
as a payment made on account of the freight. 
No great stress was laid at the bar upon the 
amount. The learned counsel did not seek to 
ask your Lordships to disturb the finding of 
Lawrance, J. that whatever portions of the 
adventure i t  ought to be attributed to_ it  
was not an unreasonable sum in  itself, having 
regard to a ll the circumstances. B ut the 
learned counsel also argued tha t the sum of 
7501, which was paid to Messrs. Anderson, 
Anderson, and Co., in  so fa r as i t  represented work 
done by Messrs. Anderson, Anderson, and Co., on 
behalf of the shipowner, which the shipowner 
mio-ht have performed under circumstances to 
which I  w ill call vour Lordships’ attention 
presently, could not be treated as payable at a ll 
by any of the other interests to the shipowner, 
that i t  was a matter for the shipowner himself, 
that i t  merely represented the discharge of a duty 
incumbent upon the shipowner himself, and ought 
not to be brought into the general average account 
at all. He also contended that, so fa r as i t  was 
properly brought into the average account, in  
regard, fo r example, to the services rendered by 
Mr. Gavin Anderson in  France, i t  had not been 
properly distributed, that i t  ought to fa ll sub
stantially on freight, and not to be charged, as_ it  
had been, to other interests. The th ird  point 
which he raised was, tha t the 2J per cent, com
mission, which was charged in  connection w ith 
the sale of the unidentified wool, was an amount

which the shipowner must himself bear, and 
could not charge to any of the other interests.

Those were the points which were argued before 
this House, and I  th ink i t  was clear, in  the course 
of the argument, that the main contest was 
whether the charges by Messrs. Anderson, 
Anderson, and Oo. were such as could be made 
against other interests at a ll—whether they did 
not merely represent work of the shipowner which 
he ought to have done himself, or, i f  he chose to 
employ others to do, must treat as if  he had done 
i t  himself, and therefore could not charge to 
anybody else the expense of doing it. The same 
w ith regard to the 2£ per cent There was no 
attempt or desire to re-open the whole of the 
average statement, and therefore I  do not propose 
to deal w ith the average statement except so far 
as i t  relates to the particular items to which 1 
have called attention. Of course, so fa r as regards 
so much of the 15001. as was to  be charged, the 
same question would arise as anses w ith regard to 
the apportionment of the 750Z The cargo, as I  
have said, was brought up to the top of the c liff 
at Andresselles. The case on behalf of the 
respondents was this, that i t  was then saved; that 
i t  had been rescued from sea peril, and was no 
longer in  any such peril; that a ll the expenditure 
after that date, except such expenditure as m ight 
relate to the mere drying of the wool, or Pu™?g 
i t  into a position to dry, was expenditure by the 
shipowner on his own account, in  order to earn his 
freight, and that consequently i t  could be coarge.o 
only against freight, not general average: that i t  
could not be charged against the cargo, and it  
could not be charged against the cargo and freign .
I  th ink the learned counsel were rig h t m 
that the money paid fo r superintendence, whether 
to Messrs Adam or to M r. Gavin Anderson, must 
be dealt w ith in  the same way as the expenditure 
on work to which the superintendence was applied, 
Therefore, the question which arises is, whether 
the contention of the respondents is well founded 
w ith regard to the expenditure incurred in  the 
carriage of th is wool from  Andresselles to Bou
logne, a distance, I  believe, of twelve miles, where 
i t  was taken in  carts. Their argument is tins : the 
owner of the ship was at liberty to carry i t  on m 
order to earn his freight. In  being taken from 
Andresselles to Boulogne it  was in  transit on this 
journey, which was ultim ately completed in  its 
being reshipped at Boulogne and brought over to 
London, and therefore a ll the expenditure, whether 
as cost of carriage, or as cost of superintendence, 
must be regarded as expenditure by the ship
owner on his own account fo r the purpose of 
earning his freight. I  do not suppose that i t  can 
be doubted that, i f  i t  were the true view of the 
facts tha t the expenditure was, and could only be 
regarded as, expenditure incurred fo r that purpose 
i t ” was expenditure which the shipowner must 
himself bear. B ut then, i t  is said on behalf of the 
appellants that that is an erroneous view, that 
the cargo, which was a perishable cargo, had been 
wetted by sea water, and it  would have been 
absolutely impossible, w ith any regard to the 
interests of the owners of the cargo, to leave the 
wool where i t  had firs t been put, namely, in  a field 
just above the scene of the disaster at Andresselles, 
that, i f  the interests of the cargo alone had been 
regarded, any prudent person would have taken 
the wool to Boulogne, where i t  could have been 
properly dealt w ith on the quay or put into a fit
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and proper warehouse. And therefore, i t  is said 
either in  the firs t place this was general average 
because it  was a continuous act from  the time of 
the commencement of the salvage fo r the benefit 
of the ship and cargo (when you have begun thus
i ? i t SC,T ge uthe carS°> y°u »t the same time lighten the ship and save the cargo fo r the 
common benefit), that that continuous operation 
having been commenced, u n til the cargo can be 
placed in  a position of safety it  is a ll general 
average; or, ,n the second place i t  is said?7all
S itm T v b e  ^  re/ a/ d6d1aS Seneral average,
behalf of a 6 regarded as been done onbehalt of the cargo, even more than done w ith the
view of earning freight, and for this reason the 
shipowner, acting on behalf of the cargo o ^e ?

T der,the circumstances 08f  such a 
thlS’ b° " nd t0 take a11 reasonable means 

tke cafgo m a position of safety. I f  the
^ n f7 lhadL - 7  bi6en 0f a Perishable description probabiy his duty would have terminated at 
^mdresselles as soon as the wool had been 
got out of reach of the sea ; but w ith a cargo 
,, ° ^ rg b t deteriorate from  exposure to 
^  i 'WS t  ler , and become entirely destroyed, 
it  tu rtlie r steps were not taken to protect 
it, he would have been bound, i t  is said, even if  he 
nad made up his mind not to carry i t  on to its  
destination in  his own interest, to take it  on to 
Boulogne ju s t as he did, and therefore, as lie was 
not bound at any particular time to make his 
election, but m ight make i t  at any reasonable 
time, he cannot be said to have been doing this 
on behalf of the freight, inasmuch as, i f  he had 
determined when i t  came to Boulogne not to 
carry i t  on, he must equally have incurred the 
expenditure, and the expenditure must then clearly 
have fallen upon the cargo, and could not be said 
m any respect to have had reference to freight. 
Then the th ird  alternative which was put was 
th is : I t  may be regarded, i t  is said, as expendi
ture on account both of cargo and freight which 
ought to be charged to both. I t  was incurred, on 
the one hand, for the purpose of placing the cargo 
in  a position of safety; and, on the other hand, 
fo r the purpose of enabling the shipowner to earn 
his freight, and therefore i t  is properly chargeable 
to both. Those three alternatives were presented 
to your Lordships by the learned counsel who 
argued the case fo r the appellants at your Lord- 
ships’ bar. I t  is obvious that the respondents can 
only succeed in the ir contention if  they can 
establish that this expenditure must be regarded 
as having been made on behalf of fre ight only. 
E ither of the other alternatives is fa ta l to them. 
I f  i t  was general average, i f  i t  was to be charged 
against cargo, or i f  i t  was to be charged against 
cargo and freight, they must equally fa il. I  
cannot entertain any doubt tha t one or other of 
the three contentions on the part of the appellants 
must prevail. I t  seems to me that, when once the 
conclusion of fact which I  have stated is arrived 
at, that the cargo was not safe where i t  was at 
Andresselles, and that i f  the safety of the cargo 
alone was regarded i t  ought to have been taken 
to Boulogne, i t  was impossible to say that this 
can be treated as an expenditure on account of 
freight. I t  is said that when the expenditure was 
incurred the shipowner had already determined 
and elected to carry i t  on, and that, therefore, as 
he had made that election, he may be regarded as 
doing i t  on account of his freight, even although
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incidentally i t  benefited the cargo. I  can see no 
act of election such as is contended for. I t  is 
true that the shipowner had looked out fo r vessels, 
and had made certain arrangements w ith vessels' 
w ith a view to the carriage of this cargo ; but, i f  
those persons had refused to carry out the ir con
tracts, or i f  freights had gone up very much, he 
m ight have changed his mind and never have 
shipped this cargo at a ll. He had done no act 
which conclusively determined his election. 
Down to  the time when this cargo arrived 
at Boulogne and a ll the expense arising 
thereupon was incurred, i t  was perfectly open 
to the shipowner to say, and he would have 
incurred no lia b ility  to anybody i f  he had said, “  I  
shall not carry it  on because i t  w ill not answer my 
purpose to do so.”  Under those circumstances it  
seems to me impossible to say that this expendi
ture can be treated as chargeable against the 
freight. I t  is not necessary to say whether it  is to 
be treated as a charge upon general average, or 
whether i t  is to be treated as a charge against 
cargo, or whether i t  is to be treated as a charge 
against cargo and freight. One or other of those 
views, according to _ my judgment, must be the 
correct one, and it  is not essential to determine 
which. That really disposes of the case, except so 
fa r as regards the question whether the charges 
by Messrs. Anderson, Anderson, and Oo. could 
properly be made at all.

Now, the contention on behalf of the respondents 
was, that the matter was concluded by a decision 
?  t e Queen’s Bench Division in  the case of 
Schuster v. Fletcher (38 L . T. Rep. N. S. 605 ; 3 Asp 
Mar. Law Cas. 577; 3 Q. B. Div. 418), and that the 
shipowner ought to have himself done a ll those 
things which Messrs. Anderson, Anderson, and

i i  r  ° r  , ’ if  he clxose not to do them him-sell, he could not make any charge in  respect of 
I  w ill deal presently somewhat in  detail 

w ith the case of Schuster v. Fletcher, but I  w ill 
deal firs t w ith the matter apart from authority, 
lhere is no doubt that when a disaster of this 
kind happens the shipowner is bound to use his 
best endeavours in the interest of a ll concerned; 
but whether he is to do anything himself, and 
what he ought to do himself w ithout making a 
charge for it, must, i t  seems to me, depend upon 
the circumstances of the case; there can be no 
rig id  rule of law laid down w ith regard to it. I t  
would in some cases, as i t  strikes me, be most un
reasonable not to allow the shipowner to employ 
others to do the work, whilst in  other cases it  
would, be most unreasonable that he should, or 
that i f  he did he should make any charge in  
respect of it. Now, what were the circumstances 
here ? The shipowner was at Aberdeen; this 
disaster happened on the coast of Prance. In  an 
emergency of this description time is of the 
utmost importance. I t  is quite true, as was said, 
that the shipowner m ight have come up to 
London, he m ight have looked about and made 
inquiries as to the tugs that would be available, 
and as to what would be the best steps to be taken. 
These are not matters w ithin the every-day 
experience of every shipowner wherever a disaster 
may happen, and cannot be reasonably assumed 
to be so; and the disaster and damage occa
sioned by delay, under such circumstances, 
may very greatly counterbalance the expendi
ture which is incurred in  employing a person 
who does know about such things, who is
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accustomed to deal w ith them, and w ill therefore 
be able prom ptly to send the requisite aid, or take 
the best steps so as to cause the disaster to be as 
small as possible. Now, in  this ease, the shipowner, 
who was in  Aberdeen, employed a firm  in  London 
who had had experience in operations of this 
description, and what was the result P _ That steps 
were taken w ith the greatest promptitude ; that 
tugs were on the spot very early, and an arrange
ment made w ith them ; that an experienced man 
was sent over to look after the interests of those 
concerned; that very speedily an arrangement 
was made w ith a French firm  accustomed to deal 
w ith such matters, whose influence and position 
in a foreign country no doubt greatly facilitated 
the proceedings. Under those circumstances, how 
can it  be said that a shipowner who takes that 
course, and would really i f  he had attempted to do 
the thing himself have been acting most prejudi
cially fo r the interests of a ll concerned, ought him 
self to bear the expenditure, which is an extra
ordinary expenditure, incurred fo r the benefit of 
a ll concerned in  the entire undertaking P I  know 
of no principle of law which would prohib it a 
shipowner from acting in  such a reasonable 
manner, or would prohib it him, if  when he so acts, 
and the disaster leads to extraordinary expendi
ture, from  seeking to distribute that extraordinary 
expenditure over the interests which he sought to 
protect, and did protect and benefit by it. So 
much w ith regard to the principle. I  quite con
cede that a shipowner owes a duty to a ll inte
rested ; that he is bound to discharge that duty ; 
that he cannot throw the expense of doing what 
he ought to do himself upon some other interests 
because he chooses to employ somebody else. 
W hilst conceding that, i t  appears to me clear that 
there are many cases where the employment of 
others is a reasonable and righ t course to take; 
and where by such employment extraordinary 
expenditure is incurred for the general benefit, I  
am at a loss to see why i t  may not be distributed 
over those who receive the benefit.

Then i t  is said that the contrary principle has 
been laid down in  Schuster v. Fletcher. I  am bound 
to adm it that I  have a good deal of difficulty in 
ascertaining what principle, i f  any, was laid down 
in Schuster v. Fletcher. W ith  a ll respect to the 
learned judges who took part in  it, I  cannot call 
it  a very satisfactory case. I f  i t  iB supposed to have 
laid down that under no circumstances may a 
shipowner employ others to do work for him at a 
distance from the place where he carries on his 
business, which if  the disaster had happened at 
the place where he carries on his business he 
would have been bound to do himself, then a ll I  
can say is that, i f  i t  is supposed to lay down any 
such general principle, I  respectfully altogether 
dissent from  it. I f  i t  does not lay down that 
general principle, i t  is d ifficult to see what p rin 
ciple i t  can be said to lay down that would be 
applicable to or govern this case. There the 
circumstances as regards the occurrences to the 
ship were very sim ilar to the present: “  A  ship 
during her voyage from India to London was 
stranded on the coast of France. The shipowner 
despatched his manager and other persons to take 
part in  the necessary salvage operations, and the 
whole of the cargo was saved, transshipped, and 
brought forward to London, and the fre ight earned. 
Part of the cargo which could not be identified 
was sold by the shipowner by arrangement, 
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w ith the consignee through a broker, who 
received his brokerage,” —that is the brokerage 
question w ith which I  w ill deal in  a moment.
“  In  the average statement a remuneration to the 
shipowner fo r arranging fo r salvage operations, 
receiving cargo, meeting and arranging -with con
signees, and receiving and paying proceeds, and 
generally conducting the business, was charged 
partly to general average and partly as particular 
average on the several interests rateably, the 
average stater th inking that the amount was a 
reasonable remuneration to the shipowner fo r his 
services, and fo r commission on the sale of un
identified cargo, and on disbursements. Held, that 
under the circumstances the amount was im 
properly charged, and could not be recovered, 
there being no contract on the part of the owners 
of the cargo to remunerate the shipowner fo r his 
services, a great part of which had been rendered 
w ith the object of earning his fre ight.”  I t  w ill 
be observed tha t in  the 14th paragraph of the 
case i t  was alleged that “  The defendant in 
curred considerable trouble in  chartering ships 
to carry on the cargo from  Boulogne to London, 
and in  sending out lighters and necessary appli
ances to Boulogne, and in  the identification of 
so much of the cargo as was identified.”  The 
case was somewhat confused by reason of the 
introduction of the firm  of Messrs. G. H. 
Fletcher and Co., who seem to have taken some 

a rt in  these operations, G. H. Fletcher and Co. 
eing a firm  of which the defendant had fo r

merly been, but was not then, a member, and 
some of his work appears to have been done by 
them. The charge made in  respect of this work 
was a sum of 2500Z. The case stated that “ the 
sum of 2500Z. does not represent any sum which 
the defendant has paid, or rendered himself 
liable to pay, to G. H. Fletcher and Co.”  The 
average stater thought that i t  “  was a reasonable 
remuneration to the defendant as shipowner in 
respect of his services hereinbefore mentioned, 
and in  respect of his advances fo r disbursements.” 
Now, in the judgment of Cockbum, L.C.J. he 
says: “ Our judgment must be against the ship
owner, fo r the charge is one which cannot be 
supported. I t  divides itse lf in to  two heads: 
one fo r getting the ship away from the place 
where she stranded; and the other fo r trouble 
taken in transferring the cargo, identifying part 
of it, and arranging for the sale of another part 
which could not be identified. I  th ink these 
services have nothing in  common w ith general 
average. General average presupposes some 
sacrifice fo r the benefit of the whole adventure, 
which must be borne equally by all. Here the 
shipowner had an interest in  getting the ship off, 
and bringing the cargo into port in  order that he 
m ight earn his freight. He cannot be allowed to 
throw the whole cost of these proceedings upon 
those who to some extent share in  the benefit 
from them.”  I f  he was attempting to do that, 
i t  would certainly be a most unreasonable thing. 
“  A  great deal of what he has done was in  the 
performance of his own contract. He was bound 
to use every effort to convey the cargo safely to 
its  destination, and could only give up the task 
when i t  was hopeless.” I  th ink that is an over
statement of the law. He m ight elect to carry 
i t  on after the ship had been lost, but he was not 
bound to do so. “  I t  cannot be said that the task 
was hopeless, when he was able at the cost of some

3 M
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trouble to bring the cargo into port.”  That is a ll 
that was said upon that point. Mellor, J. says: 
“  I  am of the same opinion on both points M r 
McLeod has argued that the consignees stood by 
while the shipowner was taking extraordinary 
trouble, and ought therefore to recompense him for 
it. B ut the defendant was really doing nothing 
more than his own interests required him to do”  
Now, m that case it  may be that the defendant did 
nothing more as regards that part of the operation 
than as a shipowner he was bound to do, and did 
not employ anybody or incur any lia b ility  or pay 
anything in  respect of i t ;  but, as I  have- said, I  
cannot see that i t  anywhere lays down the 
principle that i f  a shipowner employs another 
firm  reasonably and properly, and incurs extra
ordinary expenditure by so doing, i f  he so 
employs them and incurs that expenditure not 
only fo r his own benefit, but fo r the general 
benefit, and m the hope of averting further 
disaster he cannot charge tha t expenditure 
against the interests concerned. In  the present 
case 1 have given my reasons for th inking that 
the learned judge who tried this case was rig h t in 
his conclusion that this was an expenditure 
properly and reasonably incurred by the ship- 
OTOers, the appeHants, and i f  so incurred I  have 
stated that I  th ink that i t  cannot be charged only 
to fre ight and that therefore the contention of 
the respondents fails.

There remains only the question of the 2* 
per cent, commission on the sale of the uniden- 
tified woob That point also arose in  Schuster 
l \ J ' letcher- . / fc was said in  paragraph 22 •

Where unidentified goods have to be sold 
and the sale is managed, not by the ship- 
ovmer himself, but by the shipbroker, or some 
th ird  person, a commission to such person (in 
addition to the selling broker’s brokerage) is 
charged and allowed.”  Therefore the practice 
had apparently been down to that time to charge 
and allow the brokerage. W ith  regard to that 
point the Lord Chief Justice says: “ As to the 
expense incurred in  respect of the articles which 
were unidentified, he took no further trouble but 
sold them through a broker, who received bis 
brokerage.”  The point raised seems to me to be 
this, and i t  also strikes me as a question of fact 
and not of law : In  putting the unidentified goods 
into the hands of a commission merchant fo r sale 
would the shipowner be acting in  a reasonable and 
proper manner, or ought he himself to have 
arranged w ith the selling broker, and therefore be 
entitled to charge no more than the selling 
broker’s half per cent, brokerage P The learned 
judge who tried the case has found that th is was 
reasonable, i t  has been allowed by the average 
stater, and unless in  point of law i t  can be said 
to be a charge which, under no circumstances, can 
properly be made, it  would be impossible for your 
Lordships, in  the argument of this case, and at 
this stage, to enter upon such an inquiry and to 
determine whether the charge of 2£ per cent, 
made under such circumstances was a reasonable 
charge. A  shipowner, of course, is not bound to 
sell h im self; in  selling he may do what is reason
able and fa ir and jus t under the circumstances. 
He has no business to incur expense unreasonably, 
to put money unnecessarily into other people’s 
pockets, prejudicially to the cargo owner. Of that 
there cannot be the slightest doubt. B ut if  i t  be an 
ordinary and reasonable course on the part of

one who has goods to sell to put them into the 
hands of a firm , such as Anderson, Anderson, 
and Co., and to pay them this commission, then 
I  can see nothing in  point of law to prevent the 
commission being a proper charge as against the 
owners of the cargo of wool which had to be sold 
fo r the ir benefit, and being therefore a proper 
deduction from the proceeds to be divided among 
the parties interested. I  desire to say upon both 
those last points that I  should be very sorry to 
encourage any attempt on the part of a shipowner, 
on the happening of a disaster such as has 
occurred here, to refrain from personally using a ll 
reasonable exertions, and taking a ll reasonable 
steps, and to unnecessarily and unreasonably 
incur expenditure for work which he m ight equally 
well have done himself, and then to cast that 
expenditure upon others who are interested in  the 
adventure. A ll that we have to do here, however, 
is to determine the question of law, and it  appears 
to me that, i f  Schuster v. Fletcher has been sup
posed to lay down any such rig id  rule as was 
insisted upon by the learned counsel fo r the 
respondents, then that decision cannot be regarded 
as good law. I  doubt very much whether i t  was 
ever intended to lay down any such rig id  rule at 
a ll. I  th ink i t  must be looked upon in  relation to 
the facts; and certainly, i f  i t  la id  down any new 
principle, a less precise and satisfactory annuncia
tion of a principle i t  is impossible to conceive. 
W hilst fu lly  adhering to the view that the ship
owner must discharge his own duties thoroughly 
and efficiently, I  th ink that, where he acts reason
ably in  incurring extraordinary expenditure fo r 
the benefit of the adventure generally, there is 
nothing in point of law that prevents his charging 
that expenditure upon those who are interested. 
I  therefore move your Lordships, that the 
judgment appealed from be reversed, and the 
judgment of Lawrance, J. restored, w ith the 
usual result as to costs.

Lords W atson, H alsbury , and M orris con
curred.

Judgment appealed from reversed : Judgment 
of Lawrance, J., restored .- Respondents to 
pay the costs in  this House and below.

Solicitors for the appellants, Parker, Garrett, 
and Parker.

Solicitors fo r the respondents, Waltons, Johnson, 
Bubb, and Whatton.
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Carriage of goods—Consignee fo r sale—Receipt of 
goods under bill of lading—L iab ility  fo r freight 
—Deposit—Merchant Shipping Acts Amendment 
Act 1862 (25 & 26 Viet. c. 63), ss. 66-72.

A mere consignee fo r sale of a cargo shipped 
abroad and delivered to him in  England out of a

(o) Reported by W. 0. Biss, Esq., Barrister-at-Law.
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warehouse under a hill of lading, is liable to be 
sued fo r the bill of lading freight, although 
he has deposited the amount of such freight 
under the provisions of the Merchant Shipping 
Acts Amendment Act 1862, as the deposit is not 
equivalent to payment, but is only security fo r  
payment.

Decision of Day, J. affirmed (Davey, L.J. dis
senting).

T h e  pla intiffs were shipowners carrying on busi
ness in  London, and the defendants were fru it 
and produce brokers and commission agents, also 
carrying on business in  London. When foreign 
fru it was consigned to the defendants they acted 
fo r the shippers as agents to sell only, and re
m itted the proceeds of the sale of the goods, less 
commission and expenses, to the shippers abroad.

A  consignment of apples in  barrels was shipped 
in the p la in tiffs ’ ship Inchulva, at Halifax, Nova 
Scotia, fo r conveyance to London, consigned to 
the defendants fo r sale.

The b ill of lading stated the number of barrels 
Marked and numbered as in the margin, and to be 

delivered from the ship’s deck, where the ship s respon
sibility shall cease, in the like good order and condition, 
at the aforesaid port of London . . . unto W. N.
White and Co. or to their assigns, freight and charges 
payable by consignees as per margin.

Appended to the b ill of lading was a condition 
that

The property shall be discharged from the ship into 
transit sheds or otherwise, as soon as she is ready to 
unload, by the agents of the owners of the vessel, and 
is to be entered by the consignees at the Custom House 
within twenty-four hours after the ship is reported.

And also the follow ing clause:
The shipowners shall be entitled to land these goods 

on the quay of the dock where the steamer discharges 
immediately on her a rriva l; and upon the goods being 
so landed the shipowners’ responsibility shall cease. This 
is to form part of this b ill of lading, and any words at 
variance with i t  are hereby cancelled.

The ship arrived at the V ictoria  Docks, London, 
on Saturday, the 10th Dec. 1892, but the defen
dants, not being aware of the consignment to 
them, were not at the discharging berth ready to 
take delivery of the cargo on its  arrival. The 
captain therefore, under the provisions of sect. 67 
of the Merchant Shipping Acts Amendment Act 
1862, and of the clause in  the b ill of lading, landed 
the cargo into a warehouse of the London and 
India Docks Jo in t Committee, the discharge 
being completed on Tuesday, the 13th Dec. 1892. 
On the landing of the apples the p la intiffs gave 
notice to the Docks Committee that they were to 
remain subject to a lien fo r freight.

On the 12th Dec. the defendants heard fo r the 
firs t time of the ship’s arrival, and of the con
signment to them, and on that day they sent to 
the Docks Committee the following letter :

Dear Sirs,—We herewith hand you cheque for freight 
under the Merchant Shipping Amendment Act 1862, 
es. 68, 69, 70, 71, and 72, and request you to hold same 
pending the receipt of your landing account and our 
further instructions.—Yours truly, W. N. W h i t e  a n d  
Co. Limited ; W i.  N i c h . W h i t e , managing director.

A  cheque for 1521 17s. Id . was inclosed, which 
was the amount due fo r fre ight as calculated by 
the defendants from  the entries in  the margin of 
the b ill of lad ing ; but there was a miscalculation, 
the proper amount being 1481 16s. 3d.

The cheque and le tter were received by the 
Docks Committee on the 13th Dec., and the same 
day the follow ing le tter was sent by them to the 
p la intiffs :

London and India Docks Joint Committee, Royal 
Victoria Dock, 13th Dec. 1892. — Gentlemen,—I  am 
instructed to inform you that Messrs. W. N. White and 
Co. Limited have deposited 1521. 17s. Id. with this com
mittee for freight, &c., on apples, ex Inchulva, Captain
--------- , from Halifax, and have given notice to retain
1521. 17s. Id .—I  am, Gentlemen, your obedient servant, 
W o o d w a r d .

On the 13th Dec. the delivery of the apples to 
the defendants from the warehouse was com
menced, and was completed on the following 
day.

In  consequence of the defendants’ notice to  the 
Docks Committee, the p la in tiffs were unable to 
obtain the 148L 16s. 3d. due to them fo r freight, 
and on the 13th Dec. they wrote to the defendants 
saying they declined to wait fo r the money u n til 
the expiration of the th irty  days provided by 
sect. 72 of the Act, and that they would issue a 
w rit fo r the amount unless i t  was paid on that day. 
The defendants contended that they were w ith in  
the ir rights, and on the afternoon of the 13th 
Dec. the w rit in  th is action was issued claim ing 
1481. 16s. 3d. fo r freight, but i t  was not served on 
the defendants u n til the next day.

On the 14th Dec., before the w rit had been 
served, the defendants wrote to the p la in tiffs say
ing that, as the Docks Committee had received 
the goods, the defendants were entitled to have 
delivery of them under the A ct of 1862; they 
denied that the fre ight would be locked up fo r 
th irty  days, as upon the goods being delivered to 
the defendants in  proper order the dock company 
would pay over the amount less any damage fo r 
which the ship was liable. They also said they 
had acted in  accordance with the provisions of 
the Act, and that they should act in  the same 
manner in future, in  order to avoid delay m 
settling claims. . _

On the same day, and before the service of the 
w rit, the defendants wrote to the Docks Com
mittee directing them to pay the p la intiffs the 
sum of 1481. 16s. 3d., the corrected amount of 
the freight, less the sum of 15s. fo r 1 three 
barrels broken and plundered at 5s. each. 
On the 15th the agents of the Docks Committee 
tendered the p la in tiffs the sum of 1481. Is. 3d., 
but the p la intiffs refused to accept i t  as the 
action had been commenced, and they did not 
admit the ir lia b ility  fo r the 15s., and afterwards 
the 1481. 16s. 3d. was paid into court in  the 
action.

The defendants contended that the p la intiffs 
could not maintain the action against them, as 
they were not parties to the b ill of lading, and 
that the shipper of the goods was not their agent; 
that they were only agents fo r the sale of the 
apples, and were not indorsees of the b ill of lading 
w ithin the meaning of the B ills  of Lading Act 
(18 & 19 Viet. c. I l l ) ; that there was no express or 
implied promise on the ir part to pay the fre ig n t; 
and that at the time the action was commenced 
the p la intiffs had not delivered the goods to the 
defendants, and had not withdrawn their notice 
that they claimed a lien on the goods fo r the
freight.

A fte r
delivered,

the statement of defence had been 
the p la in tiffs amended the ir statement
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of claim by claiming, in  the alternative, a lien on 
the money deposited w ith the Docks Committee.

The action was tried by Day, J „ who held that, 
as the defendants had taken delivery of the goods 
there was an implied contract on the ir part to pay
fo r gaV6 •]'ud° ment for the p la intiffs

From this decision the defendants appealed.
Channell, Q.C. and Cranstoun fo r the annel- 

lants.—Apart from  the Merchant Shipping Act 
Amendment A ct 1862 the appellants are not 
liable. The acceptance of the goods by them did

cLrge“ °for fr2 g h t:lmpll6d Pr°mise to W  the 
Sanders v. Vanzeller, 4 Q. B. 260 •
Kemp v. Clark, 12 Q. B. 647. ’

Besides which, the defendants having deposited
S e — ^  th ° fre i8h t in accordance w ith the 
mei chant Shipping Acts Amendment A ct 1862 
cannot be sued fo r it. The words at the end of 

i?- , 7 : t  ' w ithout prejudice to any other remedy 
which the shipowner may have fo r the recovery 
of the freight, only apply to cases where the ship- 
owner has a remedy by action on the b ill of lading 
itself, and they do not apply to a consignee for 
sale, whose lia b ility  depends on a contract to be 
interred from the circumstances of each parti
cular case, and no promise to pay can be inferred 
when he deposits the amount claimed. On 
making the deposit the defendants were entitled 
under the statute to receive the apples. There is 
no consideration for any promise to pay the 
fre ight on delivery, and they are under no personal 
lia b ility  to pay it. *

Pickford, Q.C. and H. F. Boyd fo r the respon- 
dents.—A  contract by the defendants to pay the 
fre ight must be.inferred from the circumstances 
of this case. By sect. 72 a rig h t of action is 
given to the shipowner against every person 
coming w ithin the definition of “ owner of the 
goods ; ”  and by sect. 66 that expression includes 
“  evel7  person who is fo r the time being entitled 
either as owner or agent fo r the owner to thé 
possession of the goods.” The defendants are 
therefore liable as owners under this section.

Channell, Q.C. in  reply.
Cur. adv. vult.

Dec. 19.—L in d l e y , L.J.—The question raised 
by this appeal is new and important. I t  is whether 
a mere consignee fo r sale of a cargo shipped 
abroad and delivered to him here out of a ware
house under a b ill of lading is liable to be sued for 
the b ill of lading freight, although he has depo
sited the amount of such fre ight under the provi
sions of the Merchant Shipping Acts Amendment 
A ct 1862 (25 & 26 V iet. c. 63). To decide this 
question i t  is necessary to consider, first, his 
lia b ility  apart from  that statute ; and, secondly, 
his lia b ility  since it  passed. A part from thé 
statute, the lia b ility  of a consignee or indorsee of 
a b ill of lading to pay the b ill of lading fre ight on 
delivery of the goods to him was and is clear and 
undoubted. Such lia b ility  arises from a real 
though tac it contract—a contract not expressed 
in the b ill of lading, to which he is no party, but 
to be inferred from the conduct and obvious in 
tentions of the shipowner and himself. I t  would 
be unbusinesslike and highly improbable that a 
shipowner would give up his lien fo r freight and 
deliver the goods to the consignee or indorsee

unless he undertook to pay the freight, and it  
would be equally unbusinesslike and improbable 
that the consignee or indorsee would expect to 
obtain possession of the goods except upon the 
terms of paying the fre ight fo r which the ship
owner had a lien upon them. A  promise to pay 
is inferred as a matter of course from delivery 
unless there are other circumstances to rebut the 
inference. But the promise so inferred is, as 
already stated, a promise in fact, and not one of 
those so-called implied promises in law which are 
imputed irrespective of intention. This was 
settled in Sanders v. Vanzeller (ubi sup.) and 
Kemp v. Clark (ubi sup.). The consideration fo r 
the promise to pay the fre ight is the delivery of 
the goods to the consignee or indorsee of the b ill 
of lading. The consideration is not the mere 
abandonment of the lien, but the delivery of the 
goods. The lien may be waived or even released 
under seal, and yet i f  the consignee or endorsee 
does not get delivery of the goods he w ill not 
be liable to pay the fre ight unless a distinct pro
mise to pay i t  in consideration of a release of the 
lien as distinguished from a delivery of the goods 
can be proved. Such a promise is no doubt theo
retica lly possible, but I  do not suppose it  has ever 
been heard of in business. I t  is, however, impor
tant to bear in  mind that i t  is the delivery of 
goods which is the consideration fo r the con
signee’s promise to pay the freight, and, apart 
from  the statute, a consignee named in  a b ill of 
lading or an indorsee of a b ill of lading had to 
pay the b ill of lading fre ight on delivery of the 
goods to him, unless lie could show circumstances 
relieving him from this obligation, as in  Smidt v. 
Tiden (30 L . T. Rep. N. S. 891; 2 Asp. Mar. Law 
Cas. 307; L . Rep. 9 Q. B. 446). I f  the consignee 
or indorsee is also the owner of the goods, he is 
liable to pay the fre ight as if  he had entered into 
the contract contained in  the b ill of lading. B ut 
this lia b ility  has been imposed by statute 18 & 19 
V iet. c. I l l ,  and does not depend on a contract to 
be inferred from the mere delivery of the goods to 
him.

Such being the lia b ility  of aconsignee or indorsee 
of a b ill of lading apart from the Merchant Ship
ping Acts Amendment A ct 1862,1 pass to consider 
the effect of that part of the A ct which bears upon 
this question, viz., sect. 66 and those following. 
The object of the Legislature in passing this part 
of the A ct w ill be found explained in  Meyerstein v. 
Barber (16 L . T. Rep. N. S. 569; 2 Mar. Law Oas.
O. S. 420; L. Rep. 2 0. P. 38) and Mors-le-Blanch 
v. Wilson (28 L. T. Rep. N. S. 415 ; 1 Asp. Mar. Law 
Cas. 605; L . Rep. 8 C. P. 227), where the incon
veniences of landing goods in  warehouses and so 
creating another lien are illustrated. In  reading 
the statute i t  must be borne in  mind that i t  is the 
duty of the consignee or indorsee of a b ill of lad
ing to be ready to receive the goods as soon as the 
ship arrives and the master is ready to deliver 
them. I t  is only where there has been failure 
on the part of the consignee or indorsee to 
take delivery direct from the ship on arrival that 
the necessity for warehousing the goods arises. 
Now by the Act in question provision is made (1) 
for enabling the owner of any ship arriving from 
foreign parts to land the goods on a wharf or in  a 
warehouse (sect. 67); (2) fo r preserving his lien 
to r freight and other charges on the goods so 
landed (sect. 68); (3) for the discharge of this lien, 
either by the production of a receipt or release
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from  the shipowner (sect. 69), or by a deposit by 
toe owner of the goods of the amonntclam ed fo r 
fre ight and other charges (s • > shipowner

the freight, &c. (sect. 71), ^  much of
the warehouseman to the sh p owner 0f  the

of '»  S o
S .“ )0

sss ;gtS“K h
intention. Se wever that these words cani t  is e o ^n d e d  however^ hag
only apply to lading itself, and
r r . e^ r y r  r t  appW to a mere consignee for 
that they do„h ilitvS pends on a contract to beS is S S S - f“  «**«“■stances of that case, and that no promise by him 
to ta y  fre ight can be inferred when he deposits 
&e amount claimed I t  is, moreover urged that 

on making the deposit he is entitled by the 
Statute to receive the goods there is no con
sideration fo r any promise to pay the fre ight 
en delivery This argument is ingenious, but 
to my mind not convincing. The introduction 
of the machinery of a deposit was fo r the 
benefit both of the shipowner and the consignee.
I t  enables the shipowner to discharge his s up

Enables th ^  consignee ¿ T b ta t £  ¿ S  w^hout 
w a S g  to settle disputes. B u t the deposit is not
eq u iva le n t to payment^ i t  is only a .semmy ^

I e S  was never Intended to deprive the ship 
tn e r o f any rig h to f action which, apart from  the 
deposit he would have had against a consigne 
obtaining the goods. This is, I  tbmk made plain 
by the language of sect. 72, which yocee<i_
templates and expressly authonses eg P f  
ings by the shipowner against the p“ .
fVip recovery o l money tiom  bim. o •
c e X g s  hSe referred to  are such as were usual m 
such'cases—viz•, an action fo r the freighh-and
the statute has always been so construed I  do
not sav that a suit m equity by the shipowne 
against the consignee making the deposit and the 
warehouseman to obtain payment out of the 
(leDosit m ight not be had recourse to; on the con 
toaiv I  have no doubt it  m ight, and m some 
cases—e.q., if  the consignee were insolvent, or m 
such cases'as Smidt v. Tiden—such mode of pro
ceeding would be best. B ut no legislative enact
ment l  required to give ^  shipo=  such a 
remedy as this. Some provision, however, was 
necessary to give the shipowner ^ ^m edy agamst 
the consignee personally, as the deposit dis 
charged the lien. Such a provision is found in  
sect ”72, even if  sect. 70 is insufficient fo r the pur
pose as perhaps i t  is, or would be if  its  construe- 
Son were not aided by sect. 72. I  come, there- 1

fore to the conclusion that the statute 25 &
Y ict. c. 63 preserves the lia b ility  which, but for 
the deposit made under its  provisions, would 
have been incurred before it  passed by an agen 
fo r sale to pay the b ill of lading fre ight upon

^T h e ^a p p lffia tio n ^f this view of the A ct to 
the facts of the present case is easy. A  cargo 
of armies belonging to  someone m Canada 
l  £ e d  in  toe p la in tiffs ’ ¿hip to r carriage 
from H alifax to London. The apples weie 
consigned to the defendants fo r sale, and by 
the b ill of lading were made deliverable to them 
or their assigns, “ fre ight and charges pay
able bv consignees as per margin. the  snip 
arrived in  the V ictoria  Docks on Saturday, the 
10th Dec. 1892. On the 12th the defendants 
heard of her arrival, and they paid the sum 
of 1521. 17s. Id., being the amount calculated 
bv the defendants from the margin of the b ill 
of lading, to the dock company, and at the 
same time the defendants gave the company 
notice not to part w ith  the money u n til fu rtoe i 
instructions. A ll th is was done before the 
apples were landed. They were landed on the 
13th and the defendants, haying deposited 
enough, became entitled to take them away 
but owing to a letter of the defendants of the 
12th, the p la in tiffs could not get the freight. On 
the 15th the w rit in  th is action was issued by the 
p la intiffs against the defendants fo r 1481 16s. 3d., 
the amount of fre ight claimed for the apples 
landed. The difference between this sum and the 
¿52Z 17s. Id. was some miscalculation, and is 
immaterial. A fte r the w rit was issued the defen
dants released the sum deposited, but i t  has not, 
as I  understand, been accepted by the p la intiffs m 
consequence of these proceedings. The money 
has since been paid into court m th is action, i t  1 
am rig h t in  the construction of the statute, the 
defendants are personally ffabie fo r the ■
This was the view taken by Day, J. Whether the 
true view is that the old lia b ility  remains notw ith
standing the deposit, or that the statute has sub
stituted a fresh lia b ility  fo r the old one wherever 
it  would have existed but fo r the deposit, admits of 
some doubt, which, however, is of no importance 
in  this case. Whichever view is theoretically the 
more correct, the defendants are wrong. Their 
contention has been throughout that havmg made 
a sufficient deposit, they were entitled to have 
the annles and were under no personal lia b ility  
to n l?  the freight. I f  th is contention were 
correct, the defendants would get the apples and 
the 'p la intiffs would not get the freight, which 
m ight be detained from  them fo r some! hme. 
The contention of the defendants is not in  

t -.1 naual course of business,
andtote action has bee.n fo u g h tin to rd e r to have 
the question of their ̂ b ih ty

defendants,’ and the ir Appeal ought therefore to

b<s S ? L J .-T h ^ m a in  question in  this case is 
whether i  shipowner who has carried goods m his 
ship from  a foreign port to this country, and has 
landed them into warehouse, pursuant to sect. 67 
of the Merchant Shipping Acts Amendment A ct 
1862, can maintain an action at law fo r freight 
against a consignee of the goods named m a h ill 
o flad ing who is agent fo r sale in  th is country of a 
foreign fhipper, and to whom no property m the
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goods has passed, when such consignee has taken 
delivery of the goods ex warehouse, and made the 
deposit prescribed by the Act. The amount 
m dispute is small, but the question is one of 
considerable practical importance, for the point 
raised by the defendants is, whether a shipowner 
in  the circumstances of the case is obliged to 
have recourse to the goods owner fo r his fre ight 
and, i f  necessary sue him upon the other side ofthe 
A tla n tic ; or whether he can sue in an action at law 
the receiver of cargo here, and thus settle a ll
matters m dispute regarding the fre ight w ith him. 
The facts are as follow s: The pla intiffs earned a 
TOnsignment of apples m their steamship from 
Halifax, Nova Scotia, to London under a b ill of 
lading which made them deliverable to the defen
dants or their assigns, he or they paying freight 
fo r the same in  cash upon delivery; and i t  was

t?firei ni P^0V1?eA  tPat tlle  shipowners should be entitled to land the goods on the quays of the 
dock where the steamer should discharge immedi
ately on her amval. Ho property in  the apples 
passed to the defendants, and consequently they 
were not bound by the contract contained in  the 
b ill of lading between the shipowners and the 
foreign shipper. The ship arrived in London on 
the 10th Dec. 1892. The defendants had made no 
entry, and were not at the discharging berth ready 
to take delivery of the apples e* ship; and there-
o fl« i;9he th? Provisions of the Actof i862 aiid of the b ill of lading, as he law fully 
nught do, proceeded to land them into a warehouse 
of the London and India Docks Joint Committee,
1 0 +1?*kas i 8?’ was eompleted. upon the
13th Dec., before the w n tm  this action was issued. 
Upon the 12th Dec., and before the discharge into 
warehouse was completed, the defendants sent the 
follow ing notice to the warehouse owners [H is 
Lordship then read the letter of the 12th Dec 
and continued:] The 1521. 17s. Id . arose from 
the miscalculation by the defendants of what 
the fre ight would come to, i t  should have been 
1481.16s. 3d. The dock company (who were the 
warehouse owners), upon receipt of the notice 
from the defendants, wrote to the pla intiffs as 
follows : [H is Lordship then read the letter from 
the dock company of the 13th Dec. 1892, and con
tinued :] The p la intiffs thereupon in  the afternoon 
of the 13th Dec. issued the w rit in  this action 
claim ing the fre ight due, 1481. 16s. 3d., which was 
served upon the defendants upon the 14th Dec. 
1892. The defendants having deposited the 
152117s. Id . w ith the dock company, and given the 
notice of the 12th Dec. 1892 as above mentioned 
took delivery of the apples ex warehouse, They 
now assert that in  these circurr stances they are 
not liable to be sued at law by the p la intiffs fo r 
freight. They also assert tha t there were three 
broken and plundered barrels of apples ; or, in  
other words, that there was a short delivery of 
three barrels, and consequently 15s. 3d. should be 
deducted from the fre ight of 1481. 16s. 3d. 
They say that, having deposited the amount of 
fre ight claimed w ith the warehouse owners pur
suant to the provisions of sects. 70 and 71 o f the 
Act, no further lia b ility  attaches to them. Now, 
i t  cannot be doubted, i f  the defendants were 
consignees of the goods mentioned in the b ill of 
lading, to whom the property therein had passed, 
that in  the circumstances which exist in  this 
case they could be sued here at law by the plain
tiffs  fo r freight, and that this question of 15s.
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iPe ^ecbled in  that action, and the deposit 
w ith the warehouse owners by the defendants of 
the fre ight claimed would be no answer at all. 
JLhey would be liable by reason of the B ill of 
Lading Act (18 & 19 V iet. c. I l l ) ,  which transferred 
the contract contained in  the b ill of lading to 
them, and there is no dispute as to this. In  my 
judgment i t  is also clear that, i f  the defendants 
had made entry and had taken delivery of the 
goods ex ship, they could have been successfully 
sued at law fo r fre ight by the plaintiffs, not upon 
the contract contained in  the b ill of Jading, but 
by reason of having accepted the goods under the 
oiu of lading, fo r this would be good evidence 
oi a new contract to pay fre ight according to its 
terms and any ju ry  or judge would so hold. To 
repeat an expression of the late W illes, J „ there 
are a bushel of authorities to support this pro
position. The consideration fo r this new contract 
would be the shipowner parting w ith the goods to 
the consignee, and thereby abandoning his lien. 
I t  was, however, argued fo r the defendants that 
they were not liable to be sued, fo r they were 
neither consignees named in the b ill of lading, 
to whom the property in the goods had passed, 
nor had they taken delivery of the goods ex ship, 
and that the circumstances under which they 
did take delivery of the goods afforded no evidence

n6T-A° « ract to H eight; and moreover, 
it  they did there was no consideration for such a 
contract the shipowners’ lien having been lost by 
reason of the deposit of the fre ight claimed by 
the defendants under’ the A ct of 1862. I  would 
point out that, i f  no legal proceedings can be 

/ t i amSu the defendants, the strange
the Act v- f ° fl°T  by reaSOn of t5le Provisions of the Act, viz., that a consignee, by neglecting to
recetoentbe and u6 r •a<ly a t t lie  sh^P’s s‘de to
comnel •> ■ ^oods 18 about to receive, can
clause« f  'Powner to resort to the warehousing 
clauses of the Act, and then, having made the 
deposit aud thus obtained possession of the goods,
to r I Z b f 6 i lp0Wner to 8Ue toe goods owner 

t  'Vherevei' may happen to be; 
whereas, i f  the consignee took the goods as he

?*. toip, he would be liable to be 
sued for fre ig h t; or m other words, i f  a consignee 
does what he ought to do he can be sued per
sonally fo r freight, i f  he does what he ought not 

e cannot be That i t  is the duty of a consignee 
to be ready to take delivery is clear: (see Wright 
at aland ShiPping Company, 40 L . T. Rep
ick ' a V,4 AsP- Mar. Law Cas. 118; 4 Ex. D iv 
xt a o r  Posttethwaite v. Freeland, 42 L . T. Rep 
1 “ ’ 8t4 ’ ! 4 AsP- Mar. Law Cas. 302; 5 App. Cas. 
r~" > to  Meyerstem v. Barber (u li sup.) W illes, J. 
, [aceA toe history of the warehousing clauses of 
the A ct of 1862, and it  w ill be seen that they 
were passed for the benefit of shipowners, and 
not of consignees. I t  appears to me not neces- 

r  ecJde t}?e Point  which was so much argued 
at the bar fo r the defendants, whether by taking 
delivery of the goods ex warehouse under the 
circumstances existing in  this case they have 
allorded good evidence of a new contract fo r good 
consideration to pay the b ill of lading freight, 
to r m my judgment, when shipowners land goods 
into warehouse pursuant to the A ct of 1862, and a 
consignee makes deposit, and thus gets rid  of the 
shipowners lien, and obtains possession of the 
S?° a ’ xa ?lves toe prescribed notice, sect. 72 of 
the Act designates such consignee as the person
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against whom legal proceedings to recover the
amount of fre ight not admitted to be due, or other
wise fo r the settlement of any disputes which may 
have arisen concerning the same, are to be taken 
and that these legal 
rate an action at law. Sect. 67 of t  
1862 provides that, i f  the owner of g00^  imported 
in  any ship from  foreign ports to the United 
Kingdom (and the term owner of goods by 
sectS66 includes a person fo r the time being
entitled to the possession of the goods as agent
for the owner, and exactly describes the defen
dants’ position) fa ils to make entry of the good^ 
or having made entry thereof fa ils to land and 
take delivery of them w ith  allconvementspeed 
the shipowners may make entry, and land the 
same a tV e  time and subject, to the, conAtions of 
the section. This, i t  is admitted, iswvhat the^ship 
owners in  the case have rig h tfu lly  don . y • 
the shipowner, by giving the Pr98̂ b??fin{ ^ f£  
the warehouse owner, may preserv rm til
fre ight which by sect. 69 is to continue u n til 
the fre ight is paid. Sect. 70, however, provides 
that a owner which, as stated before, includes an 
agent fo rT e  o ^ e r  entitled to the possession of 
the goods, may deposit w ith the warehouse ownei 
the amount of fre ight claimed, ^  
shipowner’s lien is discharged w ithout pre^u 
dice to any other remedy ^ tic h  the s p- 
owners may have fo r the recovery of the freight.
I f  the A ct had stopped here, the point as to 
whether the shipowners had or had not any remedy 
against the defendants upon a new contract would 
have necessarily arisen; but i t  does not stop here. 
Sect. 71 enacts that, i f  such deposit be made, and 
the person making the same does not w ith in  fifteen 
days give to the warehouse owner notice m w riting 
to retain i t  (stating in  such notice the sum, it  any, 
which he admits to be payable to the shipowner,.or, 
as the case may be, that he does not admit any suck 
sum to be payable), the warehouse owner may at 
the expiration of fifteen days pay the deposit over 
to the shipowner. Sect. 72 provides fo r the case 
where the deposit has been made and the ?ofcme is 
given bv the person who made the deposit, ine  
warehouse owner is then to immediately apprise 
the shipowner of such notice, and pay to bun out 
of the sum deposited the sum, if  any, admitted to 
be payable to him, and retain the remainder; or 
i f  no sum is admitted to be payable, then the 
warehouse owner is to retain the whole sum 
deposited fo r th irty  days from the date of the 
notice, and at the expiration of such days, unless 
legal proceedings have in  the meantime been 
instituted by the shipowner against the owner oi 
the goods (which includes, as before pointed out, 
the agent for the goods owner who has made the 
deposit) to recover the sum not admitted to be 
due or otherwise fo r the settlement of any dis
putes which may have arisen between them con
cerning the freight, the warehouse owner is to pay 
back to the goods owner or the agent, as the case 
may be, the sum about which the controversy has 
arisen. I t  w ill be noticed that the words of sect. 
72 are: “ Unless legal proceedings have in  the 
meantime been instituted by the shipowner against 
the owner of the goods to recover”  what is alleged 
to be due—that looks to me like  an action a t law
_“ or otherwise for the settlement of any dispute
which may have arisen between them concerning 
the fre ight or other charges as aforesaid ’’—that 
is, the charges which are referred to in  sect, bo,

and are such fo r which the shipoymer had a lien.
In  my judgment the effect of this legislation is, 
that a consignee who makes deposit, gives the pre
scribed notice, and takes delivery of the goods ex 
warehouse, is placed in  precisely the same position 
as regards being sued in  an action at law as a 
consignee who takes delivery of the goods ex ship, 
or of a consignee to whom the property in  tne 
goods has passed, and who takes delivery of them 
ex warehouse, and I  can find no indication m the 
statute of making any distinction as regards 
lia b ility  fo r fre ight between different sorts o i 
consignees who become receivers of cargo. On 
the contrary, in  my judgment the provision m 
sect. 72, which enacts tha t legal proceedings may
be taken against the person who makes the deposit, 
was expressly inserted in  order tha t there should 
be no distinction. In  my opinion the deposit by 
the consignee is to be made for the purpose ot 
enabling him to obtain the goods w ith  quick des
patch, and is not, as is suggested by the defen
dants, fo r the purpose of freeing him from  a ll 
lia b ility  relating to fre ight to be paid fo r their 
carriage. I  cannot myself doubt that the legal 
proceedings mentioned in  sect. 72 include a,t any 
rate actions at law. Whether they also inchide a 
suit in  the old Court of Chancery (for m 1862, if  
proceedings in  equity were taken, they must have 
been in  that court) against the consignee in  the 
nature of a b ill filed by a mortgagee to establish 
his security and take the accounts, to which the 
warehouse owner would have had to be a party,
I  need not, as i t  seems to me, determine, though I  
th ink i t  would have been open to a shipowner to 
have taken tha t course i f  he had been so advised. 
The Act of 1862 was passed at a time when the 
procedure of the courts of common law and the 
Court of Chancery was wholly distinct, and I  
would point out that, although actions at common 
law fo r fre ight against receivers of cargo ex ware
house have been of constant occurrence, I  do not 
myself know of a b ill filed in  the Court of Chan
cery fo r that purpose, which must have been the 
case i f  these proceedings were resorted to prior to 
1873. Upon judgment being given in  a common 
law action in  cases where deposit of fre ight has 
been made, the practice has been, when the matter 
in  dispute has been determined, to order the deposit 
money to be paid out to whomsoever i t  has been 
found by the result of the action to belong. In  
my judgment, fo r the reasons above, the plain
tiffs  have a rig h t of action at law against the 
defendants personally, the point they now take 
is not sustainable, and Day, J. was rig h t in  the 
conclusion at which he has arrived.

M r. Channell, in  his able argument fo r the 
defendants, then took the point that the w rit in  the 
action was issued too soon, and tha t i t  should not 
have been issued t i l l  after the defendants had 
given the second notice, which they did to the 
warehouse owner on the 14th Dec. not a very 
worthy point considering what i t  was the parties 
desired to have settled, and have had settled m a 
Superior Court upon a 15s. dispute, and 1 have 
satisfaction in  th inking that i t  is not weU founded. 
M r Channell argued that the notice ot the 12tn 
Dec. 1892 by the defendants to the warehouse 
owner was not a notice as required by sect. 71 of 
the Act, and that no action could be maintained 
u n til the goods owner had stated how much he 
admitted and how much he disputed of the fre ight 
claimed, and that this was not such a notice. In



456 MARITIME LAW  CASES.
Ct . of A pp .] F urness, W it h y , a n d  Co. v . W h it e  an d  Co.

my judgment business men m ight well read this 
notice of the 12th Dec., as in  fact the warehouse 
owner did read it, viz., a notice to retain the whole 
of the deposit, and that the defendants admitted 
nothing to be then due to the p la intiffs fo r freight 
and the p la intiffs were therefore w ithin their 
rights in  issuing the w rit as they did upon 
receipt of the communication from the warehouse 
owner. I  should notice that up to the present 
moment the defendants have not admitted that 
their claim to the 15s. rebate of fre ight was erro
neous and.it is only by means of an action that 
the p la intiffs can recover it. As was stated bv 
Dord Chelmsford in  Ireland v. Livinaston (9n
fe5T4 ^ P->N ',S- ?9’ 8(V L' EeP‘ 5 E & I  App!595, 416), if, when construing a mercantile docu
ment which is susceptible of two meanings, the one 
party has bona fide adopted one of those meanings 
and acted upon it, i t  is not competent for the 
other afterwards to say that he intended the 
document to be read in  the other sense of which it  
was equally capable. The other should have 
stated m the document what he did mean in clear 
and unambiguous terms. In  my opinion the point 
about the w rit having been issued two days too 
soon does not avail the defendants. The real 
point the parties intended to raise and have deter 
mined, which Mr. ChanneU told us had for some 
time been mooted, was, whether a receiver of 
cargo in  the position of the defendants could be 
sued at a ll by the shipowners for fre ight I  am 
of opinion that they can, and that this appeal 
must be dismissed w ith costs.
. Jn tMs case I  have the m isfor
tune to differ, not only from the learned judge in 
the court below, but also from my learned brethren 
on this bench. Needless to say that, in  differing 
from the judges of fa r greater experience than I  
have m cases of this kind, I  am almost certainly 
wrong, But, as I  have formed an opinion on the 
construction and effect of the Act, I  feel bound to 
express it. The w rit in  this action was issued on 
the 13th Dec. 1892, fo r the recovery from the 
defendants of 1481. 16s. 3d. fo r fre ight due from 
the defendants to the p la intiffs on apples the 
particulars of which are given. The question we 
have to decide is, whether the p la intiffs had a rig h t 
of action against the defendants fo r the freight 
The defendants are the consignees named in the 
b ill of lading of the goods, but they were not the 
owners of the goods, and had no property in  them 
I t  is admitted that they were not parties to the 
contract contained in  the b ill of lading, and could 
not be sued upon that contract or under the pro
visions of the B ills  of Lading Act. I t  was decided 
in  Sanders v. Vanzeller (ubi sup.), and is esta
blished law, that acceptance of goods under a b ill 
of lading does not by im plication of law constitute 
an agreement to pay fre ight according to the b ill 
of lading, but such an acceptance may be evidence 
(stronger or weaker, according to other circum
stances) of a new contract to make the payments 
stipulated in  the b ill of lading. I t  is, however, 
conceded by the defendants that, when a consignee 
takes delivery from the master, a ju ry  ought to 
find such a contract. The contract in  such a case 
would be that, in  consideration of the shipowner’s 
delivering the goods and thereby waiving his lien, 
the consignee agrees to pay (see per Parte, B. in 
Young v. Moeller, 5 E. & B. 755, 760). The plain
tiffs  contend that such a contract ought to be 
implied in  the present case, and of that opinion

[C t . of A pp .

was the learned judge in  the court below, and they 
say alternatively that a new rig h t of action is 
given by sect. 72 of the Merchant Shipping 
Acts Amendment A ct 1862. W hat happened 
m the present case was th is : The defendants 
aid not make entry of the goods, and were 
not ready to take delivery over the ship’s side. 
On the 12th Dec. the master gave notice to 
tne dock company to take the goods and hold
a T 1 A°r  ,the fre iSh t under sect: 68 of the 
Act. Un the same day the defendants handed to 
tne dock company a cheque fo r 1521. 17s. Id., 

amount of fre ight claimable under 
ne b ill of lading, as calculated by them, accom

panied by a letter, which has been already read, 
ib is  was intended to be a deposit under sect. 70.
. ,nas been contended that th is le tter was not 
intended to operate as a notice to retain the whole 
amount under sect 71, but was merely an intim a
tion that further instructions would be given in 
due course. The dock company certainly under
stood i t  as a notice to  retain the whole, as shown 
by their le tter to the shipowners. The notice is 
at best ambiguous, and in  accordance w ith  the 
sound principle laid down by the House of Lords 
in  Ireland v. Livingston (ubi sup.), the defendants, 
who were the authors of it, cannot complain of its  

emg so understood. I  shall assume, fo r the 
purpose of my judgment, that i t  was a retainer of 

fre i^h t- ^ t  subject to be afterwards 
modified or qualified by another notice. The 
i iU'n!; found that the goods were delivered
wa °°p+ of fbe 13th Dec. to the dock company, and 
were afterwards delivered by the dock company to
rw®a T nf arntS- Sect' 70 the A ct is as fo llow s: 
L jto  Lorddnp I ead 8ect 70’ and continued :] The
Iw h  0± • dePoait made by the defendants, 
wmohwM m excess of the sum actually claimed, 
i- herefore to discharge the shipowners’ 
hen on the goods, and the p la in tiffs ceased from 
„  i ‘“ w  when toe deposit was made and the 
f  Sp delivered to the dock company to have 

y turther interest in  or control over the 
goo s. they had no power to interfere w ith the 

ivory of the goods to the defendants by the 
oclc company. In  other words, I  am of opinion 

tha t from  the time of completion of the combined 
ransactmns of the deposit by the defendants and 

the delivery by the p la intiffs to the dock com- 
• 6 Pl^1 s tiffs  exchanged their lien or righ t 

o retainer of the goods fo r an active lien or rig h t 
to obtain payment out of the sum deposited, but 
., y retained any other remedy which they had at 
that time fo r recovery of the freight. Had they
a L w  th “ ? /  ri ght of action- f° r  the fre ight g t  the defendants, or was there any evidence
fr e i^ P  to V  uby rtheT defendants to pay the f  k p i  thm k not. I  do not see any materials
mi such a contract could be implied.
conT™^a8 tv (r nsideration fo r sucl1 an implied and ;f V k d was discharged by the statute,
bv dpilv i be ,Said tb f Plaintiffs gave up their lion 
the d i i l  I .  t(t  dock company to the order of 
(,o i l  ®n d a n t S conceivably have been in 
the bpn ktl0n ‘?f-t  le defendants having discharged 
not n by the deP'>sit, but certainly was

'consideration of the defendantsentering 
Hable ^ ^ n tra e tto m a k e  themselves personally
observed Tt may be further
defendants wk d®llvery to the order of the 
by the stetnTpi be ben was discharged (as i t  was by the statute) was m pursuance and performance
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of the original contract between the shipper and 
the shipowner. The shipowners retain a ll their 
existing remedies, but they do not so fa r acquire 
any new rig h t of action under a new contract. 
B ut i t  is said that by sect. 66 the expression 
“  owner of goods ”  includes every person who is fo r 
the time being entitled as owner or agent for the 
owner to the possession of the goods, subject in 
the case of a lien (if any) to such lien. This is 
tru e ; but i t  does not, of course, make the person 
entitled as agent liable to whatever rights of 
action the real owner would be liable to. I t  was 
then contended that sect. 72 gives the same rig h t 
of action against every person coming w ith in  the 
definition of owner, as the shipowner has against 
the owner, because (as I  understand the argument) 
such a construction is necessary in  order to  work 
the machinery of the section. The section is an 
im portant one. The m aterial words fo r the 
present purpose are, “ at the expiration of such 
th irty  days, unless legal proceedings have in  the 
meantime been instituted by the shipowner 
against the owner of the goods to recover the said 
balance or sum, or otherwise fo r the settlement of 
any dispute which may have arisen between them 
concerning such fre ight.”  I t  is said that this 
contemplates that legal proceedings may be ins ti
tuted by the shipowners against the persons 
included in  the expression “ the owner of the 
goods,”  in  which I  agree; but i t  is further said 
that no effectual proceedings can be had unless 
you im ply a rig h t of action fo r the fre ight 
against (among others) the consignee, and that i t  
would be absurd in  a case like  the present to 
relegate the shipowner to his action against 
the foreign or ( it may be) unknown p rinci
pal. I f  1 thought this the necessary result 
of not holding tha t the shipowner has a rig h t of 
action fo r the fre igh t against the consignee, I  
m ight yield to the argument, notwithstanding 
the d ifficulty which I  fe lt in  saying that 
a new rig h t of action can be given by such words 
as I  find in  sect. 72. B u t I  do not th ink i t  is, and, 
curiously enough, an illustration of what seems to 
me to be the true answer to the argument is to be 
found in  an amendment made by the present 
p la in tiffs in  the ir statement of claim. I  am of 
opinion that the effect of the group of clauses 
under consideration, and particularly sect. 72, is 
to give the shipowner a righ t to be paid his fre ight 
out of the sum deposited, which, subject to such 
payment, belongs to the person who made the 
deposit. Call i t  what you w ill, i t  is a security to 
him  fo r his fre ig h t; and I  th ink he has the same 
rig h t as any other security holder to take legal 
proceedings against the person entitled to the 
subject-matter of the security subject to the 
charge, to have his rig h t declared and the amount 
due to him  ascertained and raised and paid out of 
the property charged. I t  w ill be observed that 
the words of the section are “  legal proceedings ”  
not only “ to recover the balance or sum,”  but 
“ or otherwise fo r the settlement of any 
disputes which may have arisen between them con
cerning such fre ight.”  These words seem to me 
to exactly describe such legal proceedings in  the 
nature of a mortgagee’s suit as I  have mentioned 
above, and I  have no doubt such an action could 
be maintained. Inasmuch, therefore, as i t  is not, 
in my opinion, necessary in  order to work the 
machinery of sect. 72 to im ply a rig h t of action for 
fre ight against the consignee where i t  does not 
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exist apart from  the section, I  do not th ink that 
such a rig h t of action ought to be implied or is 
given by sect. 72. The p la in tiffs ’ claim was, and 
is, fo r 1481. 16s. 3d. The defendants, after action 
brought, direct the dock company to tender a sum 
less than that by 15s. only, which was refused. 
On the 3rd June 1893 the p la in tiffs amended their 
claim by claim ing a lien. No question is raised 
as to the propriety or regularity of th is amend
ment, and, in  my opinion, there being th is dispute 
about 15s., i t  was the proper course fo r the plain
tiffs  to take in order to settle the dispute which 
had arisen between them concerning the freight. 
The result is, in  my opinion, tha t the action as 
originally framed was misconceived, and down to 
the amendment the p la in tiffs were wi-ong; but I  
th ink the p la in tiffs on the ir amended statement of 
claim are entitled to a judgment fo r payment to 
them of the amount of the ir claim, which is now 
admitted, out of the fund which has been brought 
into court, but not to a personal judgment against 
the defendants. As the appeal w ill, of course, 
be dismissed w ith costs, i t  is unnecessary fo r me 
to say how I  th ink the costs of the action should 
be borne.

Solicitors fo r the appellants, Devereux and 
Heiron.

Solicitors fo r the respondents, Crump and Son.

Nov. 24 and 28, 1893.
(Before Lord E s h e r , M.R., L opes and 

K a t , L.JJ.)
T h e  I n d u s t r ie , (a)

ON A P P E A L  F R O M  T H E  A D M IR A L T Y  D IV IS IO N .

Carriage of goods—Foreign ship—Construction of 
charter-party—Sale of part of cargo at port of 
distress—Right of shipowner to fu l l  freight—Con
flic t of English and foreign law—La w of the flag.

The plaintiffs, who were German subjects domiciled 
in  Germany and owners of a German steamship, 
entered into a charter-party with the defendants, 
who were British subjects, through their (the 
plaintiffs’) agent, a German subject, whereby the 
defendants chartered the steamship Industrie 
fo r the carriage of a cargo of rice in  bags from  
abroad to a port in  England fo r orders. The 
charter-party, which was made in  London, and 
was in  the English language, contained a ll the 
provisions usually found in  English charter- 
parties ; and also the following words, “ freight 
being payable at and after the rate of 35s. 
sterling per ton of20cwt. delivered . . .  all 
freight to be paid on right delivery of the cargo 
i f  discharged in  the United Kingdom in  cash as 
customary, i f  on the Continent in  cash at the 
exchange of the day of fina l discharge without 
discount."

The ship proceeded to her port of loading, and there 
took on board a cargo of rice belonging to the 
defendants, and on her homeward voyage, having 
encountered bad weather, put into aport of 
distress, when i t  was found that the cargo had 
sustained damage, and the master, acting under 
the advice of surveyors, sold part of the cargo as 
being unfit fo r reshipment.

In  an action by the shipowner to recover fu l l  
freight on the damaged cargo which was sold:

( a )  Reported by Butler  A spinall , Esq., Barrister-at-Law.
3 N
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Held, by the Court of Appeal (reversing the deci
sion of IB ames, J .), that the defendants were not 
liable, as the charter-party must be construed as 
an English contract according to English law, 
and that the law of the flag did not apply, and 
that the payment of freight being expressly dealt 
with m the charter-party, none was recoverable 
in  respect of cargo not delivered at the port of 
destination. J

T h is  was _ an appeal from a judgment of
f 9af ;nfo’ J - \ faV0" l  of,  the Pla in tlttV  claim for 12Ü 13s. 2d being the fre ight on 746 bags of rice 
belonging to the defendants, which were sold in 
consequence of their having sustained damage, 
by the master of the vessel the German ship 
Industrie, at a port of refuge. The charter-party 
was entered into on the 29th Ju ly 1891 by the 
defendants, merchants in  London, as charterers, 
and by Lloyd Jones and Co., who also carry on 
busmess m London, acting as-brokers fo r Carl 
W inters, one of the owners of the Industrie, a 
German subject domiciled in Germany, but who 
occasionally visited England on business. The 
charter-party was in  English on one of the defen
dants ordinary forms, and was signed in  London. 
-By it  the_ Industrie, described as under German 
colours, w ith K irchhoff as master, now at Rouen, 
was, after discharging outward cargo, to proceed 
to

Diamond Island for Bassein, for orders . . .  to 
load at . . Bassein . . . from the agents of
the freighters . . . a fu ll and complete cargo of
cargo rice and (or) cleaned rice and (or) broken rice in 
bags not exceeding 2250 tons net intake weight 
and being so loaded . . . proceed to Scilly, Fal
mouth, Plymouth, or Cowes . . .  for orders 
to discharge . . . in the United Kingdom, or on the 
Continent between Havre and Hamburg . . . freight
to be payable at and after the rate of 35s. sterlin«- per 
ton of 20cwt. net delivered.

The charter-party then made provision fo r the 
payment of a reduced fre ight in  the event of the 
vessel being ordered to a direct port, and then 
after the ordinary exceptions including the “ act 
of God ”  proceeded:

The freight to be paid on right delivery of the cargo 
if  discharged in the United Kingdom in cash as cus
tomary . . . and if  on the Continent in cash at the
exchange of the day of final discharge without discount 
■ . . the liab ility  of the charterers to cease as soon as
the cargo is on board, provided the same is worth the 
freight at the port of discharge, but the owners of the 
ship to have an absolute lien for freight, dead freight, 
and demurrage, and any other claim they may have 
under the charter-party, which lien they should be 
bound to exercise.

On the 5th A p ril 1892 b ills of lading in English 
were signed by the master at Bassein, for a cargo 
of rice in  bags deliverable to the order of the 
defendants, the fre ight and a ll other conditions 
to be in accordance w ith the charter-party, which 
was referred to in  the b ills of lading. On the 8th 
A p ril the vessel sailed, and meeting w ith bad 
weather, the master for the safety of the ship and 
cargo put into Port Elizabeth, where part of the 
cargo was landed, and of this 746 bags were found 
on survey to he damaged to an extent rendering 
them unfit for reshipment. These were accord
ing ly sold by the master, and the proceeds applied 
towards his expenses at Port Elizabeth. The 
teasel subsequently proceeded on her voyage and 
delivered her cargo at Liverpool. A ll the freight

[C t . op A p p .

except tha t on the bags sold at Port Elizabeth 
was recovered from the consignees, and fo r this 
the present action was brought.

The. case was argued on a w ritten admission of 
facts, in  which i t  was agreed that, fo r the purpose 
of showing what was the German law applicable 
( if any) to the case, either side m ight refer to the 
provisions of the German Code of Mercantile 
Law, and to the evidence given in  the case of The 
August as reported in the law reports (66 L . T 
Rep. N. S. 32; (1891) P. 328; 7 Asp. Mar. Law 
Cas. 110).

Joseph Walton, Q.C. fo r the pla intiffs, the ship
owners.

Carver fo r the defendants, the owners o f the 
cargo sold at Port Elizabeth.

July 11.—B a r n e s , J.—The firs t question to 
determine is whether the contract is English or 
German. The defendants say that the charter- 
party being made in England on an English form, 
was an English contract, and, as according to 
English law the fre ight on the 746 bags of rice, 
sold in  the port of distress, would not be recover
able not even as pro rata freight, the case of the 
p la in tiff fails. The p la in tiff does not dispute that, 
i f  the contract is English, he is not entitled to sue; 
hut he contends that, as this contract was made 
by a German shipowner domiciled in Germany 
(though made through his agent) fo r the employ
ment of a German ship on an ocean voyage, the 
contract must be treated as a German contract in  
accordance w ith the decisions which have been 
given in the courts. I  th ink it  is unnecessary to 
deal w ith those decisions at any length, because 
they have been reviewed by Lord Hannen very 
fu lly  in  the case of The August (66 L. T. Ren 
iiViN3' (1891) P. 328; 7 Asp. Mar. Law Cas. 
JTO). The cases referred to by him are Lloyd v 
Guibert (13 L . T. Rep. N. S. 602 ; Law Rep. 1
Q. B. 115), The Gaetano and Maria (46 L. T. Itep. 
N. S. 835; 7 P. D iv. 137; 4 Asp. Mar. 
Law Cas. 470, 535), and Chartered Mercantile 
Bank of India  v. Netherlands India Company 
(48 L . T. Rep. N. S. 546; 10 Q. B. Div. 
521; 5 Asp. Mar. Law Cas. 65); and, although the 
point in  the ease of The August (ubi sup.) was not 
d istinctly whether or not the contract itse lf was 
a German contract, hut whether or not the 
master of the August was entitled to act in  con
form ity w ith the law of the flag of the ship, or 
only in  conform ity w ith the English law, the 
judgments to which Lord Hannen refers, I  th ink, 
cover the point of the contract as well as the 
other point. The effect of the judgment of the 
Master of the Rolls in The Gaetano and Maria 
{ubi sup.) and Lord Hannen’s judgment is to 
confirm what was said by W illes, J. in  Lloyd v. 
Guibert (ubi_ sup.), and although I  am correct, I  
th ink, in  saying that in both these cases the con
ta c t was made by the master, W illes, J. in  Lloyd 
v. Guibert (ubi_ sup.) says in effect, as I  read his 
language, that i t  make no difference whether the 

was made by the master himself or by 
the owner I  noticed that in  the course of the 
argument i t  was stated that in Lloyd v. Guibert 
(ubi sup.) the charter was on a French form  ; but 
1 have been unable myself to find where that 
suggestion comes from, unless i t  be from  the 
passage in  the judgment of Lindley, L .J. in 
Chartered Mercantile Bank of India  v. Nether
lands, Sc. (ubi sup.). The language used in  the
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pleadings, I  should have thought, rather led to 
the inference that the charter was in  fact on an 
English form, because i t  expresses that i t  was 
fo r a voyage from St. Marc in  H ayti to Havre, 
London, or Liverpool, at the charterers’ option, 
and there is no indication given of that contract 
being in  the French form. The effect of those 
cases, and especially of Lloyd v. Guibert (ubi 
sup.), is, that in  the charter of a foreign ship the 
convenience of commerce and the desirability of 
having a certain rule upon which to act require 
that, unless there is something in  the contract to 
show the contrary, the law of the flag should 
prevail. No doubt i t  is a question of intention. 
Counsel fo r the defendants asks me to in fer the 
intention that i t  was an English contract because 
it  was made in  England and made on an English 
form. The p la in tiff, on the other hand, asks me 
to treat i t  as coming under the general rule and 
affirm ing an intention that i t  should be a German 
contract because i t  was in  fact made by the 
German owners of a German ship, which must 
sail under a German master, and because, in  the 
course of that voyage, a German master must 
have to act in  accordance with the law of his flag 
in  such circumstances as arose in  the case of The 
August (ubi sup.), and therefore there was nothing 
to show that the intention of the parties was 
other than—and that I  ought to infer tha t i t  was 
in  fact—an intention to apply the law of the flag 
to th is contract. In  my judgment th is view is 
correct, and the contract ought to be treated in 
this case as governed by the German law. The 
second point raised by the defendants is, that even 
if  the contract is governed by German law, inas
much as it  only provides fo r the payment of 
fre ight on delivery, i t  is in  its  terms inconsistent 
w ith the application of any provision that fre ight 
should be payable in such a case as this, and that, 
as the contract itse lf provides fo r the cases in 
which payment is to be made, no other fre ight is 
properly to become payable under the circum
stances. I  do not th ink that is a true conclusion 
to arrive at. I  have looked through the transla
tion of the German Code in  D r. W endt’s book 
(papers on M aritime Legislation, by E. E. Wendt, 
3rd edit. 1888), and i t  w ill be found there in 
numerous sections that the scheme of the code 
would seem to be to allow the parties to contract 
in such a way as they please, and then to provide 
fo r matters they have le ft undealt w ith. One 
meets w ith the term in the code, “  When no agree
ment to the contrary has been made,”  then such 
and such consequences should follow. I t  seems 
to  me, therefore, that i t  may well be that, i f  the 
contract deals w ith certain specific payments on 
delivery and so forth, i t  may be supplemented by 
the provisions of the code, where the parties 
themselves have not made any particular bargain 
on the subject. The th ird  and last point raised 
before me was, whether or not fu ll fre ight is pay
able by German law under such circumstances as 
these—namely, when cargo is discharged at the 
port of refuge into which the vessel puts for 
repairs, and is necessarily sold or justifiab ly sold 
because its  condition requires it. I  confess that 
unaided I  should have fe lt very great doubt as to 
what was the German law upon this point. A fte r 
reference to the articles of this code which relate 
to this subject—viz., articles 638 and 640 [the 
material parts o f these sections are as follow :— 
A rt 638: When the incident occurs after the

commencement of the voyage the charterer shall 
pay the fu ll fre ight fo r such portion of the cargo 
as is concerned therein, even when the master 
has been compelled to discharge such portion 
in  a different port from  the port of destination, 
and when he has subsequently continued the 
voyage w ith or w ithout delay. A rt. 640: In  
case the vessel must be repaired during the 
voyage the charterer may at his option either 
take delivery of the whole cargo at the place 
where the vessel is staying on paying the 
fu ll fre ight and the other claims of the shipowner 
(art. 615), and on paying or securing the claims 
stated in  art. 616, or he may wait u n til the 
repairs have been completed . . .] I  should
have fe lt some doubt as to the construction to be 
put upon them, though my inclination would 
have been in  favour of the p la in tiff’s con
tention ; but the parties have been good enough 
to relieve me from difficulty. In  the case of The 
August (ubi sup.), in  which I  was engaged as 
counsel, M r. Hermann Hildebrand, a German 
advocate practising at Bremen, was examined, and 
I  am sure no one who was present in  court when 
he was examined can fa il to have been impressed 
by the extremely able manner in  which he gave 
his evidence: and Lord Hannen, in  referring to 
his evidence, says, “  I  may add that Mr. H ilde
brand appeared to me to give his evidence w ith 
intelligence, and candour, and w ithout bias in  
favour of the party by whom he was called and 
although the agreement between the parties in  
this case at firs t was that either side m ight 
refer to  the provisions of the German Code of 
Mercantile Law, and to the evidence given in  
the case of The August (ubi sup.) as reported in  
the Law Reports, i t  w ill be found upon reference 
to tha t report that Mr. Hildebrand’s evidence in  
connection w ith  fre ight is not set out in  con
sequence of the fact that, after hearing his evidence, 
I  as counsel fo r the p la in tiff thought I  could not 
m aintain the contrary of what he had said in  
connection w ith  the subject of fre ight. Now I  
understand no shorthand note was preserved of his 
evidence; but I  recollected that my jun ior at 
that tim e (Mr. Hollams) had taken a note of the 
evidence, and I  have asked the parties to allow 
me to refer to those notes and they have been 
furnished to me by both parties, and Mr. H ilde
brand’s evidence on the second head, viz., whether 
a fu ll fre ight would be payable is as follows—of 
course i t  is in  the form  of a note of the witnesses’ 
evidence: “  I f  condemnation justified, then fu ll 
fre ight would be payable ” —he refers to art. 504 
(cf. Lord Hannen’s judgment in  The August, 66 
L. T. Rep. N. S. 35)—“ The master in  selling is 
agent fo r cargo owner, and if  owner had sold he 
would have had to pay fu ll fre ight ” ; and he 
quotes the cases of Maurice and Co. v. Perger and 
Co. on behalf of the Helvetia Insurance Company 
(K ie ru lf’s decisions in the Liibeck Court of Appeal 
(1870), vol. 6, p. 350); Lichtenberg v. Kormer (vol. 
25 of decisions (1878) p. 6); Guiricke v. Nord 
Deutscher Lloyd (vol. 14 of decisions (1884), p. 34). 
That was the evidence, and according to the note, 
i t  appears that, after hearing it, I  cross-examined 
him at length on the other parts of the case. 
The note proceeds thus : I  said, “  I f  German law 
applies and sale is justified, I  do not dispute the 
payment of fu ll fre ight.”  I  therefore hold that 
in th is case there is a contract according to the 
German law, that th is law w ill allow of the
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supplementing of the terms of the .charter where 
provision is not made in  it  as to what is to happen 
at the port of distress, and tha t according to that 
law fre ight under such circumstances as those in 
th is case would be payable in  fu ll on the cargo 
which was sold at Port Elizabeth. My judgment 
must therefore be fo r the p la in tiff w ith costs.

The defendants appealed.
Carver fo r the appellants.—The case of The 

August (ubi sup.) does not govern the present 
case. AH that was there decided was, that 
the law of the flag was the law which the 
master o f a foreign ship was entitled to follow, 
when the contract of affreightment does not 
provide otherwise. The intention of the parties 
must be looked to ; the intention here was that 
this charter-party should be regarded as an 
English contract; i t  contains the terms and 
exceptions usually found in English contracts, 
e.g., “  the act of God,”  which is not found in 
German charter-parties. The equivalent expres
sion m a German charter-party would be vis 

which has not the same meaning as “  act of

Nugent v. Smith, 34 L. T. Rep. N. S. 827 ; 1 C. P. 
P iv. 423 ; 3 Asp. Mar. Law Cas. Ji. S. 198.

I f  th is contract is to be governed by English law, 
i t  is clear no fre ight is payable except on cargo 
delivered at the port of destination. He also 
referred to

Lloyd V. Guibert, 13 L. T. Rep. N. S. 602; L. Rep 
1 Q. B. 115;

Chartered Mercantile Bank of India, %c. v Nether
lands Ind ia Steam Navigation Company, 48 L.
T. Rep. N. S. 546; 10 Q. B. P iv. 521; 5 Asp. Mar. 
Law Cas. 65 ;

Missouri Steamship Company, 58 L. T. Rep. N. S. 
377; 42 Ch. Piv. 321; 6 Asp. Mar. Law Cas. 
423;

Vhirboom v. Chapman, 13 M. & W. 230;
The Gaetano and Maria, 46 L. T. Rep. N. S. 835 • 

7 P. P iv. 137; 4 Asp. Mar. Law Cas. 470, C. A.’ 
535.

Joseph Walton, Q.C. fo r respondents.—The 
vessel being a German vessel the acts of the 
master are to be governed by the law of the flag :

The Gaetano and Maria (ubi sup.).
The fact that the exceptions are in  the usual 
English form  is not conclusive. In  Bussell v. 
Niemann (10 L . T. Rep. N . S. 786; 17 0. B. N. S. 
163; 34 L . J. 10, C. P.), the expression 
“  K ing ’s enemies ”  was held, in  the case of a 
Mecklenburg ship, to mean the enemies of the 
Duke of Mecklenburg. The payment of fre ight 
is also to be determined by the law of the flag ; by 
German law, when the contract is silent, i t  w ill 
be supplemented by the provisions of the code; 
according to the evidence of the expert in The 
August (ubi sup.) the shipowners would be able 
to recover fu ll fre ight here. He also referred to

Chartered Mercantile Bank of Ind ia  v. Netherlands, 
fyc. (ubi sup.);

Russell v. Niemann, 10 L. T. Rep. N. S. 786 ■ 17 
C. B. N. S. 163 ; 34 L. J. 10, C. P .;

Lloyd v. Guibert (ubi sup.).
Lord E s h e r , M.R.-—This case turns entirely 

on the one question whether the defendants are 
liable to pay certain freight. The charter-party, 
which is the contract of carriage, is in  w riting, and 
therefore i t  is fo r the court to construe i t ; and

[C t . of  A p p .

the court under one set of circumstances must 
construe it  according to one set of canons of con
struction, and in  another set of circumstances 
according to another set. I f  a foreign contract 
is brought before an English court, the court has 
to construe that foreign contract; but i t  must be 
construed according to the canons of construction 
used in  the country to which the contract belongs, 
or, as we say, according to the place where it  is 
made. Therefore the firs t question is th is : Is 
th is contract as a matter of construction to be 
construed according to the canons of English 
construction, or according to the canons of 
German construction. I t  is a contract made fo r 
the carriage of goods on board a German ship. 
Is that conclusive to show that i t  is to be con
strued according to German canons of construc
tion P I t  seems to me that i t  is not conclusive, 
and that you must look at a great many more 
circumstances to see what is the canon to be 
applied. The mere fact of its  being w ritten in  
English w ill not enable the court to say that i t  is 
not a German contract. I t  m ight be made w ith 
the master abroad fo r the use of his ship from  one 
foreign country to another foreign country, so as 
to have nothing to do w ith England at all. I f  i t  
were so, and the only fact to rely on was tha t the 
contract was w ritten in  the English language, I  
should th ink i t  would be construed according to 
the canons of the law of the country of the ship. 
I t  would be made under the flag jus t as if  i t  were 
made in  the country to which the ship belongs. 
B u t where you find a great many other matters 
come in, you have to consider them. This is no 
doubt a contract in regard to carriage on board a 
German ship, but i t  is made between a German 
owner and the proposing English shipper, and i t  
is made by means of a charter-party in  w ritin g ; 
the instrument being headed w ith the English 
words “  Charter-party.”  I t  is made in London, 
the contract is negotiated between two English 
houses, the English brokers authorised by the 
German owner, and the defendants the shippers 
who are English merchants. I t  is made on an 
ordinary English form  of charter-party. Whether 
an ordinary German charter-party is a t a ll in  the 
form  of an English charter-party I  do not know. 
B u t this is on an ordinary English form  of 
charter-party, and every stipulation in  i t  is an 
ordinary stipulation in  an English charter-party. 
The words or phrases used are peculiar to 
England. One has been particularly noticed, 
namely, “  the act of God.”  That is an English 
phrase and has an English meaning. I  care not 
whether there are words in  a German charter- 
party agreeing w ith th a t; but i t  seems almost 
agreed that there are not. In  the same way 
there are the words “  the Queen’s enemies.”  I f  
this was a German charter-party I  do not doubt 
that “  the Queen ”  would mean “ the Emperor of 
Germany ”  in  accordance w ith the decision in  
Bussell and Niemann (10 L . T. Rep. N. S. 786; 
17 C. B. 1ST. S. 163). B ut i t  is a th ing to be taken 
notice of when you are try ing  to determine 
whether the document is an English or a German 
document; and then when you find the terms 
used are applicable to England and not applicable 
to Germany, i t  goes a great way to show that the 
document is to be construed as English. I t  is not, 
therefore, on any one of the facts which I  have 
stated that reliance is to be placed, but on a ll of 
them together. W hat is the true inference ? In
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order to see that, you must make up your mind 
what must have- been the intention of the parties. 
You cannot look into the minds of these people; 
but when you have two men of business dealing 
in  that way, under such circumstances, w ith a 
contract made in  London, between English 
brokers and an English firm , who are not supposed 
to know German law, but who are supposed to 
know English mercantile law ; w ith a contract 
made in  English form  and on a printed form  in  
common use; w ith a contract made w ith nothing 
but English phrases in  it, and w ith  a contract 
made w ith phrases peculiar to English contracts, 
what inference can be drawn but that these two 
people must have meant that this contract was to 
be construed according to English law P _ A ll the 
circumstances together show that the intention 
was to make an English contract, and that is a ll 
we want. I t  has been admitted, and I  th ink, fo i 
the reasons I  have given, rig h tly  admitted, that 
th is w ritten contract must be judged by English
canons. , , ,

Then, i f  i t  is to be construed according to 
English canons of construction, we have to con
strue the phrase which deals w ith the payment 
of freight. I t  is not as if  the payment was not 
dealt w ith in  the contract. I t  is dealt w ith, and 
we have to construe the meaning of the phrase m 
which i t  is dealt w ith, and that phrase is “ fre ight 
to be paid on rig h t delivery of c a r g o t h a t  is an 
ordinary English phrase in  common use in  con
tracts of affreightment, whether they be b ills  of 
lading or charter-parties. Counsel fo r the plain
t if f  wishes to read it  th us : “  Payment to be 
made on rig h t delivery of cargo, i f  discharged 
in  the United K i n g d o m i n  other words “  i f  
discharged nowhere else.”  I  cannot read it  
so. I  do not th ink that is the_ rig h t con
struction. I t  is fre ight to be paid on rig h t 
delivery of cargo, wherever the destination 
is. B ut as to the mode in  which i t  is 
to be paid if  discharged in  the United K ing 
dom, it  is to be paid in  cash as customary, 
and if  discharged elsewhere in  cash at the 
exchange of the day. That is to say, the fre ight 
when due is to be paid in English money. I f  i t  
is to be paid in  England, i t  is to be paid of course 
in  cash ; and if  i t  is to be paid abroad, the pay
ment is to be equal to cash in  England, by reason 
of its  being at the exchange of the day. There
fore you have now, i f  that be the true construction, 
to construe according to the canons of English 
construction the phrase “  fre ight to be paid on 
rig h t delivery of cargo.”  For long years that 
common phrase in ordinary English charter- 
parties and b ills  of lading has been construed m 
but one way, viz., that i t  is an affirmative sentence 
which by im plication contains the negative. I t  
means payment of fre ight on rig h t delivery of the 
cargo at the port of destination. That is the 
affirmative construction. The second is, that it  
contains this negative by necessary implication, 
viz., that no fre ight is to be paid i f  there is no 
delivery of cargo. I f  i t  is, then, by necessary 
implication, i t  is common knowledge that i t  is 
the same as if  i t  was w ritten there in  terms. 
Therefore, you have the lia b ility  to pay freight, 
and the obligation to pay fre ight dealt w ith m a 
w ritten contract, and you are to construe i t  in  the 
way I  state. There is to be no fre ight payable 
unless the cargo is delivered at the port of desti
nation, and that tha t has been the common

reading of charter-parties and b ills  of lading 
cannot be denied. The cargo may be lost by 
perils of the sea, part may be lost or the whole.
I t  may be jettisoned rig h tly  or justifiably ; i t  may 
be sold justifiab ly or not, and it  may be delivered 
in  an intermediate port, whether a port of distress 
or not, i f  the skipper is there, and it  the 
shipowner agrees to  deliver i t  to him and he 
agrees to take i t  at an intermediate port. In  a ll 
these cases when the ship arrives at her port ot 
destination, there being by reason of any one of 
these things no cargo to deliver or a short cargo 
to deliver, on the true construction of thé w ritten 
contract no fre ight is payable in  respect of that 
part of the cargo, or the whole which is not 
delivered. W ith  regard to the payment of freight, 
therefore, i t  is immaterial how i t  is comes that 
the cargo is not there. The cargo is not there, 
and tha t is all. B ut i f  the cargo is dealt w ith by 
the shipowner or his captain before the ship 
arrives, i t  is lost to the consignees. I f  he brings 
an action fo r the loss of his cargo, he is met in  
the different cases I  have described in  different 
ways. I f  he brings an action fo r the non-delivery 
of cargo, the captain says : “  I  jettisoned your cargo 
fo r the safety of a ll concerned. _ There is an 
exception in  the b ill of lading which says, I  am 
not to be liable fo r jettisoning cargo which is 
justifiab ly jettisoned. I f  I  have jettisoned cargo 
w ithout proper justification, my shipowner is 
liable to you fo r the loss of your cargo. I t  
I  jettisoned it  justifiab ly he is not liable.
I f  the master has put into a port of distress 
and rig h tly  sold your cargo, you cannot sue him 
fo r the sale, loss, or non-delivery of it, because by 
the m aritime law, if  he is in  a port of distress and 
the cargo is in  a particular condition and must 
be sold, he has a rig h t to sell. I t  is immaterial 
whether he sells as agent of the cargo ownei or 
by reason of his rig h t as captain. I f  i t  is a ju s ti
fiable sale, the owner of the cargo cannot maintain 
an action against the shipowner fo r it. I t  the 
sale is justifiable under the circumstances, the 
owner of the cargo must settle w ith  liis  under
w riter on cargo, but he cannot sue the shipowner. 
Whether the captain at the port of distress is or 
is not justified must be determined as in  the case 
of the Gaetano and M aria  (46 L . T. Rep. N. S. 835;
7 P. D iv. 137 ; 4 Asp. Mar. Law Cas. 470, 535), 
not by reason of any words in  the contract 
of affreightment, but by reason of the righ t 
which he has outside that contract altogether m 
his righ t, as captain, to deal w ith damaged cargo 
in  a port of distress. That case shows that his 
power and authority to sell must be determined 
by the law of his country, whether he has made 
an English contract or a contract under the flag. 
That does not interfere w ith  the contract fo r the 
payment of freight, which is wholly independent 
of that and deals only w ith the state of things 
actually existing when the ship arrives at the 
port of destination; and the meaning of the words 
in the charter-party is that there and then, it  you 
are ready and w illing  to deliver, you are entitled 
to your freight. I f  you are not ready and cannot 
deliver you are not entitled to it. I t  seems to me 
tha t that is the true construction of the charter- 
party w ith regard to the payment of freight, and 
therefore I  cannot agree w ith the able and learned 
judge who decided this case. I  fe lt some hesita
tion fo r a long time because he decided the 
matter ; but I  cannot agree w ith  him. I  th ink
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th a t th is  contract is to be determ ined according 
to  the canons o f construction always in  use5- 
therefore, th a t these defendants were no t liable to

L opes and K a y , L .J J . concurred, 

a „ ,, Appeal allowed.
‘ well" te' > « ” “ ■

c  Solic itors fo r  the respondent, Field, Roscoe, and

[C t . of A p p .

Jan. 25, 26, and Feb. 7, 1894.
(Before L in d l e y , K a y , and Sm it h  L  JJ i 

A it k e h , L il b u b n , a n d  Co . „ .  E b n s th a u s e n
A N D  Co. (a)

a p p e a l  pr o m  t h e  q u e e n ’s B E N C H  D IV IS IO N  

Charter-party—-Full cargo not loaded-Damages 
Freight on cargo loaded by shipowner 

By a charter-party the defendants contracted 
except prevented by fire, to load the plaintiffs’ 
ship with a fu l l  cargo of jute at 11. 17s. 6 d per 
ton, but the captain was to sign bills of lading at 
any rate of freight without prejudice to 9the 
charier-parii/ or to the owners’ lien, provided 
the bill of lading freight in  the aggregate fully 
c^ered the freight due under the charter-party 
The defendants had shipped 7545 bales of jute 
when a fire broke out and destroyed 5458 of the 
bales and delayed the sailing of the ship The 
freight specified m the bills of lading %  the 
goods burnt was 1Z. 5s. per ton The L f iZ i  * 
then refused to ship any more a o o d s n l^ h
plaintiffs filled the9ship w ith  cargo,’ t o L  at
1 • 5sX 6 r ’ ,andsome «« a lower rate The 
plaintiffs having brought this action to 'recover 
damages fo r breach of the charter-party by the 
defendants m  not having loaded a fu l l  cargo • 

Held (affirming the decision of Pollock R u i  , 
with regard to the bales burlt, each party h i  
pro tanto fulfilled their respective nl t^ ad 
under the charter-party, and the defendants were 
under no liability to pay freight for the bales
burnt nor bound or entitled to i e l o l l  e a r l  
to take their place ; and that the freight received 
by the plaintiffs fo r the cargo shipped by them in  
the space formerly occupied by the burnt balessfi;;

Held also, that the fire only absolved the defendants 
from payment of so much of the freight as would 
have been actually received fo r the goods burnt 
viz., 11. 5s. per ton, and not 11: 17s. 6tZ. per ton 

f  h is  action was brought by shipowners to recover 
damages for a breach of charter-party by the 
defendants in not having loaded the p la in tiffs ’ 
ship w ith a fun and complete cargo in  accordance 
therewith. The defendants by the ir pleadings 
traversed the breach, and also set up that Sy 
reason of a fire which had broken out onboard 
the ship at the port of loading they were absolved 
from  the performance of their contract. By wav 
of amended defence they subsequently, whilst 
denying liab ility , paid 7751. into court
,, Tbe mT  °aT  t0 tria l before Pollock, B. at 
the Guildhall, when the breach was admitted, and

(a) Eeponed by W. 0. Biss, Esq.,

the sole question which had then to be tried was 
he amount of damages, i f  any, the p la intiffs were 

entitled to recover. Pollock, B. found that the 
amount paid into court was sufficient, and gave 
judgment fo r the defendants, and ordered the 775Z. 
to be paid out to the plaintiffs.

appealed, upon the ground that 
fo flock, B. should have held that the sum paid 
into court was not sufficient, and should have given 

3 fbem in  excess of that amount. 
'b ,n d a n ts  also appealed, upon the ground 

that the learned judge should have found that 
I r e P 'aintffis had suffered no damage at all, and 
that the 7751. should have been ordered to be 
paid out to them, or, in  the alternative, some 
portion of it.

a charter-party dated 17tli Nov. 1891, the 
p la intiffs and the defendants contracted that, 
except prevented by fire, the p la in tiffs ’ ship, the 
^och Broom, should receive from the defendants, 
and that the defendants should load at Calcutta, 
a fu ll and complete cargo of jute in  bales, each 
hale not exceeding 4001b. net weight, and not 
exceeding in measurement at the time of ship
ment an average of fifty-tw o cubic feet fo r five 
bales, and that the p la intiffs should deliver the 
same at Dundee. Freight was to be paid in  cash 
t  the rate of 1Z. 17s. 6d. per ton on rig h t delivery 

ot the cargo, and the captain was to sign b ills of 
lading at any rate of fre ight w ithout prejudice to 
the charter-party or to the owners’ lien, provided
shnnl/iH  ^ i11 of ladi“ g fre ight in the aggregate 
, ouJd bully cover the fre ight due under the 
larter-party. A  fu ll and complete cargo of jute

“his charter-party would have consisted of 
to,Obi bales, which at 1Z. 17s. 6d. per ton would 
have earned a fre ight of 5647Z. 17s. Hd. The 
defendants commenced to load a cargo of ju te  in 
hates pursuant to the charter, when a fire broke 
out ynd destroyed 5458 of 7545 bales which had 
then been shipped by the defendants. They 
heieupon refused to continue loading the ship, 

asserting that, by reason of the fire which had 
taken place, they were absolved from further 
performance of their contract. This position, 

owever, as before stated, the defendants aban
doned at the tria l, and admitted that they were 
_ h(lve loaded the residue of the cargo 
out °h ^  had n0t l0aded wben the fire brobe

Bighorn, Q C and Leek fo r the p la in tiffs ; Reid, 
W,' • and A. f .  Lawrence fo r the defendants.

W N oLET’ b jd ■—The judgment which 
riso m ine^h7 Smith’ L  J ' is to be taken as being

c iw J b l b ,J -—Under the charter-party in this 
case the to ta l freight which would have been due,
beincr dib ld #n t- iad occm'red, was 5647Z. 17s. (id., 
I? to . « 7  fr6I?h t of 15>061 bales of jute, at 
the sliirmo per rve1!  7̂ 45 bales were supplied by 
accident Jo8’ ° *  tbef , 5458 were burnt. This 
that those iJ i excePted by the charter-party, so 
fre ight in  re 68 I?St to the shippers, and the 
owners T h e ^  0̂ 6“  was lost to the ship-
Jould be 2046/ at 11 17s' 6d' I ’er ton,
fre ight 6 5647/ ’ tod’ d®du°tm gth is from the to ta l 
S  'to ,56«*, I 8' th ore would remain
sffitoowners were8 ^ eJ ° ,ta l fre ight to which the 
The owners bo 6 n tlt:led_under the charter-party.
shippeTs’ cartn oe?CenVed ° n.b ills of lading * r  the PP is cargo actually carried 725Z. 18s. 9<Z., and
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also 343?. 15s. cash paid by the shippers, making 
together 1069?. 13s. 9c?. Deduct this from  the 
3601?. 17s. 6c?. fre ight due under the charter-party, 
and there remains 2532?. 3s. 9c?. The charterers 
broke their contract by not shipping any more ju te  
than the 7545 bales. The owners shipped cargo 
on their own behalf, fo r which they received 
freight amounting to 2862?. 7s. Upon the whole 
voyage, therefore, the owners suffered no damage, 
except that they lost part of the fre ight on the 
burnt goods. The general rule is, that when such 
a breach by non-delivery of cargo occurs, the 
owners are entitled to damages to the amount of 
the fre ight thereby lost. But i f  they f ill up the 
ship on their own account the amount of fre ight 
so earned goes in  reduction of such damages^:
(Smith v. M ‘Ouire, 3 H. & N. 554, 565.) This 
general rule is not denied, but it  is argued that it  
aoes not apply to the cargo put into the space le ft 
vacant by the burnt bales. The shippers were not 
bound to re fill this space; and the owners, i t  is 
argued, m ight use it  on their own account to 
recoup themselves the amount of fre ight which 
they would otherwise lose by the fire. _ That is, 
the charter-party should be treated as if, in  the 
event which happened, i t  was fo r a portion of the 
ship only, excluding the part le ft vacant by the 
fire, and the shippers cannot claim that the 
fre ight fo r goods carried in  that part of the ship 
should be deducted from the damages for which 
they are liable. The question is a nice one, and 
seems to be untouched by authority. Suppose the 
charter-party to have been fo r half the carrying 
capacity of the ship, the owners being at libe rty to 
use the other half, and that the shippers only 
supplied goods enough fo r a quarter, so that half 
the fre ight was due as damages, and suppose that 
the owners could not obtain cargo fo r more than 
their own half of the ship, i t  would be manifestly 
unjust to deprive them of any part of the freight 
fo r that half in  reduction of the damages payable 
by the shippers. I  am inclined to th ink that is 
perfectly analogous to the position of affairs under 
this charter-party after the occurrence of the fire. 
The charter-party was, under the actual circum
stances, fo r a portion of the ship only, excluding 
that portion which the fire rendered vacant. The 
space so le ft I  th ink the owners m ight use in  any 
way consistent w ith the voyage—that is, they 
m ight ship, as they did, cargo on their own behalf 
for the same voyage in  that part of the ship, and 
the fre ight fo r that cargo ought not to _ go in  
reduction of the damages payable by the shippers. 
The damages, in  this view, can only be reduced by 
the fre ight obtained by the shippers fo r that 

ortion of the ship which the shippers ought to 
ave filled. This, the owners say, was

1710?. 18s. He?. They claim to deduct as com
mission fo r procuring the new fre ight
65?. 16s., 4c?. B u t the owners contend that the 
burnt goods must not be treated as though the 
fre ight fo r them was at the rate of 1?. 17s. 6c?. 
per ton. In  fact, i t  was less by about 128?. Is. 3c?., 
as is shown by the b ills of lading. The charter- 
party allowed the shippers to f ill the ship at any 
rates they pleased, so that the whole fre ight 
reached 5647?. 17s. 6c?., and in fact the cargo put 
on board was shipped at a lower rate. I  th ink the 
owners are right, and that the fire only absolved 
the shippers from so much of the fre ight as would 
have been actually received fo r the goods burnt, 
and tha t this 128?. Is. 3d. ought to be added to the

damages in  favour of the owners, Another ques
tion is, whether the owners can take the average 
fre ight per ton of what they themselves shipped, 
or whether they ought not to take 25s. per ton. 
This is the rate which in  the ir own accounts they 
did credit the shippers w ith as against the 
damages claimed. Charging 25s. per ton, the 
sums to deduct from  the 5647?. 17s. 6d. are : 
B ill of lading, 2644?. 12s. 6c?. ; cash, 343?. 15s. ; 
7516 bales at 25s., 1879?. ; to ta l deduction,
4867?. 7s. 6d., leaving 780?. 10s. Add commission, 
65?. 15s. 3d.—846?. 5s. 3d. The sum paid into 
court was 775?., which leaves 71?. 5s. 3d. s till due.
In  my opinion, the judgment should be fo r the 
amount paid into court plus 71?. 5s. 3d.

Sm it h , L.J. (after stating the facts as above set 
out continued:)—In  my judgment, the position of 
the p la intiffs and defendants under the charter- 
party after the fire was as follows : On the one 
hand the p la intiffs could not insist upon the defen
dants reloading cargo to take the place of that 
which was burnt, and, on the other hand, the 
defendants could not insist ( if they had been 
so minded) on so doing. Each party, as regards 
those bales shipped and burnt, bad pro tanto 
fu lfille d  their respective obligations under the 
charter-party—the defendants by loading them, 
and the p la in tiffs being exempted from carrying 
them on the contracted voyage. The defendants 
were under no lia b ility  to pay fre ight fo r the bales 
burnt, and the p la in tiffs had lost that freight. 
The space theretofore occupied by the burnt 
bales became vacant space in  the p la in tiffs ’ ship, 
and the only obligation then attaching to the 
defendants was to f ill up the residue of the space 
in  the p la in tiffs ’ ship, and when this was done 
they would have loaded a, fu ll and complete 
cargo pursuant to the charter. This obligation 
the defendants refused to perform, and i t  is for 
breach of this that the present action is brought. 
I t  is not disputed that, when the defendants 
refused to perform this obligation, i t  was incum
bent upon the p la intiffs to do what was reason
able to m itigate the damages which the defendants 
would have to pay by reason of their breach of 
contract, and that, i f  the p la in tiffs could reason
ably obtain other cargo to f ill up the space which 
the defendants had wrongfully refused to f ill up, 
they were bound to do so. The p la intiffs did find 
other cargo, and filled up that space, and they 
give credit, against the damages they seek to 
recover from  the defendants in  this action, fo r the 
fre ight earned by the carriage of such cargo. 
The defendants, however, insist tha t the p la intiffs 
were under obligation to do more—viz., to f ill up, 
i f  they could, w ith other cargo fo r the defendants’ 
benefit, the space le ft vacant by the burnt jute, 
and they assert that, as the p la in tiffs did find 
other cargo w ith which to f ill up this vacant space, 
the fre ight the p la in tiffs have received fo r this 
cargo should also be credited against the damages 
the p la in tiffs would otherwise recover from the 
defendants, and should not go to m itigate the 
loss the p la intiffs had incurred by losing their 
fre ight upon the burnt jute. In  my judgment, 
this position taken up by the defendants is wholly 
untenable. No doubt, in  ordinary cases, the 
measure of damages would be as stated by 
Watson, B. in  Smith v. M'Guire (ubi sup.)—viz., 
the difference between the charter-party fre ight 
and the net fre ight actually earned, after deducting 
expenses. B ut the provision in  this charter-party
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as. to fire modifies the application of that rule 
to this case by, in effect, reducing as between the 
parties to the contract the capacity of the ship
to the extent previously occupied by the burntcareo 
Under the charter-party the obligation of the 
shipowner was only, i f  he reasonably could, to find 
cargo to take the place of that cargo which the 
goods owner had made default in  shipping, and 
fo r which default damages are, and can alone be 
sought fo r in  this action. As regards the lute 
burnt (t .e the 5458 bales), the defendants havt 
made no default and for such no damages are or 
could be, asked herein. For that ju te  the shim 
owner was under no obligation to try  and find 
other cargo, for, as regards this, there were no 
damages to he mitigated. W ith the space le ft 
vacant m the ship by reason of the burnt jute the 
defendants had nothing whatever to do. A ll they 
had to do after the fire was to f ill no the residue
hadM fiV|lP' K  t-he defendants after the fire had had to f ill up again the space le ft vacant by the

I UaereeU to aT t o heyf i7 r0i1?fu lly  om itted  to  do so> 4 agree that then the shipowner should, i f  he
C t  th « r-e f? ifd ° ther Carg0 ^01 that space; 
r w ^ V 0t th? CaSe' The shiP°wners m ight 
o = a - j  fc space what they liked so long
f J C  dld delay the voyage upon which they 
had contracted to carry the defendants’ goodif 
As before stated, the p la intiffs did f ill up that 
space le ft vacant by the burnt jute so as to m iti
gate the ir own loss of freight, and now the defen. 
dants assert that they are entitled to that freight 
Test ff  m this way; Suppose there had been no 

’ “ d S e defendants had loaded, as they did 
the 5458 bales, and then refused to load any more 
i l  °f  e°nsideration the difference between
the _ 5458 burnt and the 7545 bales which were 
again reshippod, to keep this point clearl w W  
would have been the p la intiffs’ obligation F Cleariy
M “ d *?p the sPace wrongfully le ft unfilled 
by the defendants, so as to m itigate that damage 
In  the existing circumstances the space le ft 
vacant by the burnt jute stands, as regards the 
defendants, in  the same position as i f  i t  were 
filled w ith jute, fo r they have performed their con 
tract as regards that space, and have nothing more 
t® do w ith it, and the only difference is that they have 
had to pay no freight fo r that jute, and the plain 
tiffs  have lost it. A ll that the defendants can cidl 
upon the p la intiffs to do is to act reasonably in 
procuring cargo to take the place of that which 
they should have shipped, so as to m itigate 
then- loss m respect of it, and this the 
p la in tiffs have done. For the reasons above in 
my judgment, this point fa ils the defendants ’ 

The next question is this. The p la intiffs did 
find.eargo to f ill up the space which the defendants 
should have filled  up after the fire, and fo r non 
performance of which they are being sued in th k  
action, and the point is, whether the defendants 
are to be credited w ith that fre ight which the 
p la intiffs did in  fact earn upon goods so found 
and shipped, and which earned fre ight at 25s a 
don, or whether the average of the fre ight earned 
upon a ll goods brought home in the defendants’ 
ship, which is less than 25s. a ton, is that which 
is to be credited to the defendants. Upon the 
evidence it^  appears tha t goods which carried 
fre ight at 25s. a ton were shipped by the plaintiffs 
at Calcutta, and allocated to the defendants’ 
breach -of contract, fo r the purpose of m itigating 
-the damages they otherwise would have had to

[C t . of A p p .

PjU; In  these circumstances I  am of opinion 
that the defendants must be credited w ith  this 
f i  eight viz., 25s. a ton—and not at the average 
rate of fre ight of the whole goods on board, 
which was ̂  considerably less. In  this the defen
dants are rig h t in  their contention. Now, as to 
the last point, which is this. The p la in tiffs say, 
and say tru ly , that by the charter-party the defen
dants were bound to load a fu ll and complete 
cargo, so as to bring out a fre ight of 11. 17s. 6d. 
per ton a ll round. They say that the b ill of 

fre ight of the cargo which was shipped by 
the defendants before the fire was less than the 
charter fre ight of 11. 17s. 6d. fo r the same cargo 
by the amount of 1287. Is. 3d. To fu lfil their 
contract the defendants were consequently bound 
to load the residue of the ship, which they had 
not loaded, w ith goods which would have earned 
a fre ight in  excess of 11. 17s. fid. per ton by the 
amount of the 1281. Is. 3d., and that th is would 
have been so, whether a fire had occurred or not. 
In  my judgment this contention of the p la intiffs 
is correct,. and I  do not understand that, i f  the 
principle is right, the figure is disputed. This 
being so, the defendants have not paid into court 
enough by the difference between 8461. 5s. 3d. 
and 7751.—viz., 711. 5s. 3d. 1 arrive at this in 
th is way : I  take the 7181. 4s., which the 
defendants by their computation make out to 
be the damages payable by them, i f  their point 
about being liable to nothing is held, as i t  is, 
against them. I  then add thereto the 1281. Is. 3d., 
which the defendants have le ft out of the ir com
putation. 7181. 4s. added to 1281. Is. 3d. makes 
8461. 5s. 3d., and, deducting 7751. from  that 
amount, that leaves 711. 5s. 3d. s till due from the 
defendants to the pla intiffs. In  my judgment, 
the p la in tiffs ’ appeal should be allowed, w ith 
costs, and judgment should be entered fo r them 
fo r 71l. 5s. 3d. in  addition to the sum paid into 
court, w ith costs in  the court below, and the 
defendants cross appeal should be dismissed w ith 
costs. The money in court w ill be ordered to be 
paid out to the plaintiffs, i f  they have not yet 
obtained it.

Solicitors fo r the plaintiffs, Lowless and Co.
Solicitors fo r the defendants, Hollams, Son, 

Coward, and Hawhsley.

and

Thursday, March 1, 1894.
(Before Lord E s h e r , M.R., L opes 

D a v e y , L.JJ.)
H a n s e n  v . H a r r o l d  B r o t h e r s , (a) 

a p p e a l  fr o m  t h e  q u e e n ’s b e n c h  d iv is io n . 
Charter-party-Chartered freight a lump s u m -  

bub-charter—B ill of lading freight less than 
chartered freight—Cesser clause, construction of 

-Liability of charterers.
Where, under the provisions of a charter-party, a 

snip was re-chartered, and the original charter- 
party contained a clause that the captain should 
-fvl- r ° £  ladi n9 f or the cargo at any rate of 
jrevght required without prejudice to the charter- 

an;d 1als° . a clause fo r the cesser of the 
charterers liability, coupled with a stipulation,
freiahtTnd } aV%ng “  Um 0n the car9° f or al1 _ jr e ight and demurrage under this charter-party ”
(0) BeP° ^  »  E - Sm it h . E l^ B a r r tB te r - a t - L a v  ~



MARITIME LAW CASES. 465

Ct . of A p p .] H a n s e n  v . H a e e o l d  B e o t h e e s . [C t . of  A p p .

Held, that, there being no express agreement to the 
contrary, the cesser of liab ility  only relieved the 
charterers from  liab ility  to pay so much of the 
chartered freight as was equivalent to the lien 
given to the shipowner, and therefore the char
terers were liable to pay the difference between 
the chartered freight and the b ill of lading freight, 
the b ill of lading containing no provision as to 
lien.

T h is  was an appeal from  a judgment of Day, J ., 
at the tr ia l of the action, w ithout a ju ry.

The p la in tiff was a shipowner, and he brought 
the present action against the charterers of his 
ship to recover the sum of 195Z. 13s., balance of 
the chartered fre ight.

By the charter-party the ship was chartered 
fo r a voyage from  Hew Zealand to London, the 
fre ight being agreed to be “ a lump sum of 4000Z. 
sterling.”  The charter-party provided that the 
charterers were to have :—

The privilege of re-chartering the vessel at any rate 
of freight without prejudice to this agreement, and the 
captain to sign bills of-lading (Australian and New Zea
land trade) for the cargo, according to the custom of the 
port, at the current or any rate of freight required w ith
out prejudice to this charter-party, for which purpose he 
is to attend daily at the charterers’ or their agent’s office 
during business hours, i f  so required, and should the 
freight list, according to the bills of lading, show a less 
sum in the aggregate than the chartered freight, the 
difference to be paid in cash prior to the ship’s clearance 
at the custom house.

The charter-party also contained the follow ing 
clause:—

The liabilities of charterers to cease on the vessel 
being loaded, the master and owner having a lien on the 
cargo for all freight and demurrage under this charter- 
party.

The charterers, the defendants, re-chartered the 
vessel.

The sub-charterers loaded her w ith a cargo of 
oats, and presented to the captain a b ill of lading 
by which fre ight was payable on the delivery of 
the cargo at the rate of 37s. 6<i. per ton delivered, 
and the b ill was signed by the captain.

As the fre ight lis t, according to the b ill of 
lading, showed an aggregate of 3467Z. 7s. 3d., the 
charterers paid to the p la in tiff the sum of 
532Z. 12s. 9d. in  cash prior to the ship’s clearance 
at the custom house, as agreed by the charter- 
party, to make up the chartered fre ight of 40001.

On the voyage the oats shrank, and upon their 
delivery in  London the freight, which under the 
b ill of lading was payable according to weight, 
only amounted to 32717. 14s. 3d., leaving a de
ficiency from the chartered fre ight of 1957. 13s., 
fo r which sum the owner now sued the charterers.

A t the tr ia l of the action w ithout a ju ry , Day, J. 
gave judgment fo r the p la in tiff.

The defendants appealed.
Bigham, Q.C. and Carver (Schjott w ith  them) 

fo r the defendants.—By the cesser clause the 
charterer’s lia b ility  ceased on the vessel being 
loaded, and after that moment the owner’s remedy 
fo r obtaining fre ight was only his lien on the 
cargo:

French v. Gerber, 36 L. T. Rep. N. S. 350; 3 Asp.
Mar. Law Cas. 403; 2 C. P. Div. 247.

The cesser clause contains two independent 
clauses, one that the charterer’s lia b ility  is to 
cease, the other being a statement tha t the owner 
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has a lien. There is no condition as to the 
accrual of the lien being a condition precedent 
to the cesser of lia b ility :

Kish v. Cory, 2 Asp. Mar. Law Cas. 593 ; 32 L. T.
Rep. N. S. 670 ; Law Rep. 10 Q. B. 553; 

Restitution Steamship Company v. Pirie, 64 L. T. 
Rep. N. S. 491, n.

The cesser clause provides fo r the cesser of a ll 
future liab ilities, and of past liab ilities so fa r as 
the lien is given. Here according to the judgment 
of Day, J., the charterers are in  the position of 
absolute guarantors of the freight. The very 
object of the cesser clause is to prevent the 
charterers from being in  that position. The 
meaning of the clause is to be decided by the 
clause itself, not by the lien which may be given 
by the b ill of lading, or anything else that may 
happen after the making of the charter-party. 
The case of Clink v. Radford & Co. (64 L . T. Rep. 
N. S. 491; 7 Asp. Mar. Law Cas. 10 ; (1891) 1 Q. B. 
625) is distinguishable, because the point of the 
decision was upon the meaning of demurrage, 
which was held not to include damages at the port 
of loading. Any loss which the p la in tiff has 
suffered is due to the negligence of his captain in  
signing the b ill of lading w ithout insisting, as he 
should have done, on the addition to i t  of the 
words “ a ll other conditions as per charter-party 

Arrospe v. Barr, 8 Court of Sess. Cas. 4th series, 
602.

The captain had no authority to sign a 
b ill of lading which contained any stipulation 
contrary to the terms of the charter-party:

Rodocanachi v. Milburn, 56 L. T. Rep. 594; 
6 Asp. Mar. Law Cas. 100; 18 Q. B. Div. 67. 

There is nothing unfa ir in  making the consignees 
liable fo r the sum which the p la in tiff now claims, 
any more than making them liable fo r demurrage 
at the port of loading.

H. F. Boyd (Joseph Walton, Q.C. and Balloch 
w ith him) fo r the p la in tiff.—The captain could 
not have insisted on the addition of any words to 
the b ill of lading. He was bound to sign the b ill 
as i t  was presented to him. Even if  the words 
“  a ll other conditions as per charter-party ”  had 
been added to the b ill, they would not affect the 
meaning of the charter-party. The meaning of 
the words “ w ithout prejudice to  th is charter- 
party ”  has been clearly settled:

Shand v. Sanderson 28 L. J- 278, Ex. ;
Gledstanes v. Allen, 12 C. B. 202.

As to the construction of the cesser clause, the 
two parts of i t  are dependent on each other, and 
the ir meaning is tha t the lia b ility  of the charterers 
is to cease, so fa r as the owner has an equivalent 
in  the lien which he gets on the cargo, and no 
further. Clink v. Radford (ubi sup.) is the last 
case on the subject, and in  earlier cases the law 
has been rather unsettled. Whatever may have 
been held in  earlier cases, the court should now 
follow the latest decision of th is court. The facts 
of French v. Gerber (ubi sup.) were of a very 
special kind, and the judgment turned entirely on 
the facts.

Carver replied.— Clink v. Radford did not 
summarize the cases on cesser clauses, but only 
cases as to demurrage at the port of loading. 
The whole object of the cesser clause is to free 
the charterers from lia b ility  fo r breaches occurring 
after the ship has le ft the port of loading.

3 O
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Lord E s h e r , M.R.—-In th is case the p la in tiff, a 
shipowner, is suing the charterers of his ship for 
breach of contract. The p la in tiff claims to be 
entitled to be paid by the defendants the unpaid 
balance of a lump sum of 4000L agreed upon as 
fre igh t fo r a certain voyage. How, in  the charter- 
party is a stipulation that the charterers are to 
have the privilege of re-chartering the ship at any 
rate of freight, “  w ithout prejudice to th is agree
ment,”  and the captain is “  to sign b ills  of lading 
{Australian and New Zealand trade) fo r the cargo 
according to the custom of the port, at the current 
o r any rate of fre ight required, w ithout prejudice 
to th is charter-party.”  Then there is also this 
•cesser clause, “  the liab ilites of charterers to cease 
-on the vessel being loaded, the master and owners 
having a lien on the cargo fo r a ll fre ight and 
demurrage under this charter-party.”  We have 
now to construe these parts of the contract, having 
regard to other parts of the contract dealing 
w ith the same subject-matter. The firs t question 
arises as to the lump sum of 4000L fo r freight. 
That sum would become due at the end of the 
voyage. B ut then there is a stipulation that part 
-of that lump sum is to be paid at the port of 
loading, and the effect of that would be tha t so 
much as was not paid at the port of loading would 
have to be paid a t the port of discharge. Now, 
looking at the cesser clause, we find that i t  begins’ 
“  the liab ilities of charterers to cease on the vessel 
being loaded.”  I f  that stood alone, there is no 
doubt tha t the charterers would not be liable 
after the vessel had started. Those words contain 
a stipulation entirely in  favour of the charterers 
and i t  is obvious that the owner would not agree 
to such a stipulation standing alone. He there
fore couples w ith i t  th is clause : “  The master and 
owners having a lien on the cargo fo r a ll freight 
and demurrage under th is charter-party.”  W hat 
is the effect of construing those two parts of the 
■clause together P They must be construed accord
ing to the rale laid down in  Clinic v. Radford (ubi 
sup.). There may be previous cases to that, con
ta ining observations or dicta, or even decisions 
which are not consistent w ith the decision in  that 
case, but that case is the last one in  th is  court 
upon this subject, and we cannot overrule it. 
Moreover, I  th ink the decision in  that case is a 
proper one, and is founded upon good mercantile 
reasons. Certain rules were laid down in that 
case. I  used these words: “  In  my opinion the 
main rule to be derived from the cases as to the 
interpretation o f the cesser clause in  a charter- 
party is that the court w ill construe it  as inappli
cable to the particular breach complained of, i f  by 
construing i t  otherwise the shipowner would be 
le ft unprotected in  respect of that particular 
breach, unless the cesser clause is expressed in  
terms tha t prohib it such a conclusion; in  other 
words, i t  cannot be assumed that the shipowner, 
w ithout any mercantile reason, would give up by 
the cesser clause rights which he had stipulated 
fo r in  another part of the contract.”  That is, 
because there would be no mercantile reason fo r 
his doing so. Bowen, L.J., in  the same case 
says : “  There is no doubt that the parties may, i f  
they choose, so frame the clause as to emancipate 
the charterer from  any specified lia b ility , w ithout 
providing fo r any terms of compensation to the 
shipowner; but such a contract would not be one 
we should expect to see in  a commercial transac
tion. The cesser clauses, as they generally come

before the courts, are clauses which couple or 
lin k  the provisions fo r the cesser of the char
terer’s lia b ility , w ith a corresponding creation 
of a lien. There is a principle of reason 
which is obvious to commercial minds, and 
which should be borne in  mind in  consider
ing a cesser clause so framed, namely, that 
reasonable persons would regard the lien given 
as an equivalent for the release of respon
s ib ility  which the cesser clause in  its  earlier part 
creates, and one would expect to find the lien 
commensurate w ith the release of lia b ility .”  That 
is what I  said in  other words. Then Fry, L.J., 
says : “  The rule tha t we are prima facie to apply 
to the construction of a cesser clause followed by ”  
( I should say “  coupled w ith ” ) “  a lien clause 
appears to me to be well ascertained. That rule 
seems a most rational one, and i t  is simply th is : 
that the two are to be read, i f  possible, as co
extensive. I f  that were not so we should have 
this extraordinary resu lt: there would be a clause 
in  the charter-party the breach of which would 
create a legal lia b ility ; there would then be a 
cesser clause destroying that lia b ility ; and there 
would then come a lien clause which did not re
create that lia b ility  in  anybody else.”  That is the 
cause of construction w ith  a good mercantile 
reason fo r it, and that reason seems to me to be 
unanswerable. Therefore the proposition is true 
that when the clause providing fo r the cesser of 
lia b ility  is accompanied by a stipulation that the 
owner should have a lien, then the cesser of 
lia b ility  is not to apply so fa r as the lien created 
under the charter-party is not equivalent to the 
lia b ility  which ceases. I t  is not necessary that 
the lien should be expressed to be of an equivalent 
amount to what the owner gives up by the cesser 
clause. I f ,  under the charter-party, the charterers 
can insist upon the owner relying upon his lien, 
then there is a cesser of the charterer’s lia b ility  
only so fa r as the lien, which the charterers have 
insisted on, is equivalent to it. W hat is the lien 
which the charterers in this case were able to 
insist on being taken by the owner ? The charter 
party provides that the captain is “  to sign b ills 
of lading (Australian and New Zealand trade) for 
the cargo, according to the custom of the port at 
the current or any rate of fre ight required, w ith
out prejudice to this charter-party.”  I t  was con
tended that that enabled the captain to refuse to 
sign b ills  of lading unless in  terms they gave him 
a ll the rights given in the charter-party, and to 
insist on having added to the b ills the words “  a ll 
other conditions as per charter-party,”  so that 
he m ight refuse to sign i f  those words were not 
added. There have been several decisions on the 
meaning of the words “ w ithout prejudice to this 
charter-party.”  The expression means that 
nothing in  b ills  of lading signed by the captain 
shall affect the contract of the charter-party, and 
that is the recognised meaning which was settled 
in  the cases of Shand v. Sanderson (ubi sup.) and 
Gledstanes v. Allen (ubi sup.). The captain in 
this case was bound to sign b ills  of lading pre
sented to him, and the words “ w ithout prejudice 
to this charter-party ”  do not affect that duty to 
sign, but when he has signed the bills, they are 
not to have any effect on the charter-party. But 
fo r that stipulation the captain would not be 
bound to  sign any b ill of lading except such as 
his owner wished, but by th is charter-party he is 
bound to sign other bills. Now th is charter-
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party gave libe rty to the charterers to sub-charter 
the ship, so tha t the sub-charterers became 
entitled to decide upon the form of the b ills  of 
lading, and, whatever conditions they wished to 
put in, the captain was bound to sign the b ills  as 
presented, though there was no contract between 
the owner and the sub-charterers. Power was 
therefore given to the sub-charterers to present 
b ills  of lading, under which the fre ight to be paid 
according to weight to the owner would not be 
equivalent to the chartered freight, the owner s 
rig h t to  which was given up by the cesser clause. 
By the decision of th is court in  Clinic v. Radford 
{ubi sup.) we are obliged to say tha t upon the true 
construction of th is charter-party the cesser clause 
only relieves the charterers from  lia b ility  to pay 
so much of the chartered fre igh t as is equivalent 
to the lien given to the shipowner. Here the b ill 
of lading freight was not only less than the 
chartered freight, but was less than the amount 
of the chartered fre ight which remained unpaid 
after the ship had le ft the port of loading. The 
cesser clause does not relieve the charterers 
from the difference between those two sums, 
and they s till remain liable to pay i t  to  the 
owner. Under those circumstances the result 
of our decision is the same as that of the 
decision of Day, J., and this appeal must be 
dismissed.

L opes, L.J.—I  agree, and have nothing to 
add.

D a v e y , L.J.—This case has been argued w ith 
great ability, but the argument has not carried 
conviction to my mind. I  cannot say whether a ll 
the cases on the construction of charter-parties 
are reconcilable, but I  th ink that we can decide 
the present one w ithout in fring ing  on the deci
sions in earlier authorities. The general rule for 
the construction of a cesser clause when i t  is joined 
to a clause providing fo r a lien has been laid  down 
in Clink v. Radford (ubi sup.). The view there 
taken by Bowen, L .J. seems to me to be sound 
for logical as well as commercial reasons. The 
general principle laid down in  that case is that 
when these two clauses, viz., that the lia b ility  of 
the charterer is to cease upon the vessel being 
loaded, and that the master and owner are to have 
a lien, are coupled and linked together, then, 
according to true construction and grammar, they 
are to be read together as form ing relative obliga
tions. The second clause does not actually create 
a lien, the lien is to be on goods to be subsequently 
Shipped by an hypothetical shipper. A t the time 
of th is charter-party the charterers had no power 
to give a lien on actual goods. The words of the 
clause point to a lien to be created hereafter, and 
are, I  th ink, a contract to give a lien. I  myself 
should have thought i t  reasonable tha t the 
existence of the lien should be held to be a condi
tion precedent to the cesser of lia b ility , so that 
the lia b ility  of the charterers should only be dis
charged so fa r fo rth  as i t  was satisfied by the lien. 
B ut I  do not wish to put my decision on that

fround, because in  th is case i t  is unnecessary to 
o so. I  prefer to  say that the two stipulations 

are connected together so as to form  relative 
obligations. Whose fa u lt is i t  i f  the owner has 
not got the lien fo r which he stipulated? The 
charterers say that i t  is the captain’s fau lt, and 
cite the Scotch case of Arrospe v. Barr (ubi sup.). 
Notwithstanding some dicta in  that case, I  do not

th ink i t  is an authority fo r the charterer’s propo
sition tha t the master m ight have insisted on 
refusing to sign the b ill of lading unless words 
were added to i t  which would incorporate the pro
visions of the charter-party. I  do not th ink th a t 
that case is an authority fo r more than this, tha t 
the captain ought not to sign b ills  of lading which 
contain stipulations a t variance w ith  the charter- 
party. In  the present case I  th ink i t  was the 
fa u lt of the charterers tha t the lien which they 
contracted to give to or procure fo r the shipowner 
was not given or procured. The charterers when 
they sub-chartered the ship m ight have made a 
stipulation w ith the sub-charterers fo r such a lien 
as was contemplated by the charter-party. In  my 
opinion, the master was not g u ilty  of any negli
gence in  signing the b ill of lading in  the form  
in  which i t  was presented to him, and, further than 
that, I  th ink that the charterers were in  default in  
not making arrangements w ith the sub-charterers 
so as to obtain the lien which they ought to have 
obtained fo r the owner. This seems a much more 
reasonable view to take than that which was sug
gested on behalf of the charterers. The result 
therefore is that, as the owner obtained no lien to 
cover so much of the chartered fre ight as remained 
unpaid at the port of shipment, because the b ill of 
lading fre ight was smaller than the chartered 
freight, the defendants are not relieved by the 
cesser clause. Whether the case is put on the 
ground of condition precedent or on breach of 
contract, fo r which the damages would be the 
difference between the b ill of lading fre ight and 
the chartered fre ight, the result is the same. I  
agree that the appeal must be dismissed.

Appeal dismissed.
Solicitors fo r the p la in tiff, W. A. Crump and 

Son.
Solicitors fo r the defendants, Stokes, Saunders, 

and Stokes.

Wednesday, July 25, 1894.
(Before Lord E s h e r , M.R., K a y  and 

Sm it h , L.JJ.)
T h e  B assett H o u n d , (a)

Collision— Overtaking vessel — Flare-up light —- 
Regulations fo r Preventing Collisions at Sea, 
art. 11.

A fishing smack on her way to her fishing ground 
in  the North Sea, on a clear night, sighted the 
lights of an overtaking steamer on her port 
quarter. The smack exhibited one flare-up light, 
but the steamer, nevertheless, continued her 
course, and a collision occurred.

Held, that the smack was to blame fo r breach 
of art. I I  of the Regulations fo r Preventing 
Collisions at Sea, fo r not continuing to show 
flare-up lights at proper intervals as long as 

there was danger.
The Essequibo (58 L. T. Rep. 596; 6 Asp. Mar.

Law Cas. 276 ; 13 P. Div. 51) followed.
A p p e a l  from  a decision of Barnes, J.

This was a collision action in  rem, brought by 
Thomas Henry Greer, owner of the smack Sobriety, 
her master and crew, against the owners of the 
steam traw ler Bassett Hound.

The collision occurred in  the N orth Sea, about 
120 miles E.N.E. of the Spum.

(aj Reported by Basil Crump, Esq., Barrister-at-Law.
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On 7th A p ril 1894 the Sobriety, a wooden 
sailing smack of 75 tons register, belonging 
to the port of Grimsby, was in  the North 
Sea, about 120 miles E.N.E. of Spurn Point, 
on her way to the fishing grounds, w ith her 
gear and a crew of five hands. The weather 
was fine and clear, w ith  a lig h t E.N.E. breeze and 
a smooth sea, and the tide was flood, setting to 
the eastward w ith  a force of about two knots. 
The Sobriety was laid to on the starboard tackj 
heading about N.N.E., w ith her mainsail, mizzen’ 
and second jib  set, w ith her head to windward, at a 
speed of about one knot. About 2.15 a.m. the 
white lig h t of the Bassett Hound was sighted 
about five miles away, and bearing off the port 
mizzen rigging of the Sobriety about W.S W. 
Some time afterwards the green ligh t of the 
Bassett Hound came in  sight, and almost directly 
afterwards the red ligh t, but only fo r a moment, 
and was then shut in. The green lig h t was watched', 
and when it  approached the p la intiffs alleged that 
a red flare was burnt on the lee quarter, and 
the Sobriety kept her course. The Bassett Hound 
continued to approach w ithout altering her course, 
and w ith the b lu ff of her starboard bow struck 
the Sobriety on the port side, about abreast of the 
main rigging, doing her so much damage that she 
sank in  ten minutes, and four of the crew were 
drowned. The Bassett Hound, an iron steam 
traw ler of 57 tons register, w ith  engines of forty- 
five horse power nominal, and a crew of nine 
hands, was also on her way to the fishing grounds, 
and was making about eight knots on an E. by n ! 
course magnetic. Her story was that the sails of 
the Sobriety were suddenly seen about two to three 
points on her starboard bow, and quite close, and 
tha t no lights whatever were visible. Her helm 
was ordered to be starboarded, but too late to 
avoid collision. The defendants charged the 
p la in tiffs (inter alia) w ith breach of art. 11 of the 
Regulations fo r Preventing Collisions at Sea, 
which is as follows :

A ship which is being overtaken by another shall 
show from her stern to snch last-mentioned ship a white 
light or a flare-up light.

The action was tried before Barnes, J. and 
T rin ity  Masters on the 7th and 8th June 1894. 
Barnes, J., in  giving judgment, said that the 
whole question turned upon—(1) Whether or not 
there was a proper look-out on the Bassett Hound; 
and (2) whether or not the Sobriety showed the 
lig h t or lights required by rule 11 sufficiently or at 
a ll. As to (1), he decided that those on board the 
Bassett Hound kept a proper look-out, and could 
not have seen the flare on the Sobriety because it 
was shown when the Bassett Hound was too far 
o ff; and, as to (2), that the smack did not 
comply w ith art. 11, because there was ample 
time to have shown more than one flare, and 
that the one flare was an insufficient warning. 
He therefore found that the smack Sobriety was 
alone to blame.

The p la intiffs appealed.
S ir W. Fhillimore and G. G. Phillimore fo r 

the appellants.
Aspinall, Q.C. and Butler Aspinall fo r the 

respondents.
E sheb , M.R.—I  am not prepared to differ from 

the decision of the learned judge in  this case. I t  
seems to me that the law of the matter stands i
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thus, that the burden of proof in  the firs t place 
lies upon the smack. I t  is she who complains 
that she has been run down, and she has been run 
down at sea at night. A t n ight i t  is the duty of 
any vessel moving on the sea to show lights. 
W hy ? I t  is the ir duty to show lights to enable 
other vessels which are moving on the sea to see 
them, so as to know where they are, and to act 
accordingly. I f  they show no lights they do not 
give to the other vessel that assistance to which 
that vessel is entitled. That is the reason of the 
rule. The reason why they are made to carry 
lights is in  order that they may give assistance to 
other vessels to enable them to act according to 
other rules. I f  a vessel has a green lig h t on one 
side and a red lig h t on the other, then that enables 
the other vessel to see what are the other rules, 
as, for instance, passing port side to port side, 
which she is called upon to obey. Therefore the 
burden of proof that the vessel is carrying lights 
is the very firs t th ing that she is bound to prove 
when she brings an action. I f  she does not carry 
proper lights it  is almost, and 1 th ink it  is quite, 
inevitable to say that she must be in the wrong. 
She can only escape by saying. “  I t  is true I  was 
in the wrong, but my wrong act did not at a ll 
conduce to the collision,”  which is a very d ifficu lt 
th ing to say.

W hat is the duty of every other vessel ? 
Every vessel is bound to keep a proper look-out, 
and the duty of giving affirmative evidence 
upon the point is upon the vessel herself. For 
that reason the burden of proof is la id  upon each 
vessel, i f  there is any fa ir reason to challenge the 
matter. The burden lies upon each vessel to 
show that she has kept a proper look-out. The 
firs t evidence of that must always be evidence 
from on board the vessel herself. I f  tha t ship 
gives evidence that they were keeping a proper 
look-out, that evidence may be shown to be false 
by the circumstances. I f  two steamers are meet
ing nearly end on, and each of them is shown to 
be showing her proper lights—if  they are meeting 
nearly end on, and come w ithin a distance of half 
a mile of each other, and one of them says she was 
keeping a good look-out but never saw the other, 
although if  she had lights she must have seen 
them a ll three w ithin a mile or half a m ile of her, 
what is the result ? Although the people of the 
steamer have sworn that they were keeping a good 
look-out, you do not believe them. Circumstances 
show that they could not have been. B ut i t  is 
clear that though there is one way of testing their 
evidence, i t  is a wholly illogical and unreasonable 
way of dealing w ith the th ing to say that they 
are to be found not to have kept a good look-out 
in every case in which they have not seen the 
lights. I f  they did not see them, it  is not true and 
logical reasoning to say that that shows conclu
sively that they were not keeping a good look
out. That must depend upon circumstances. In  
this case, therefore, i t  lies upon the Sobriety to 
show that she gave proper assistance to the 
steamer w ith regard to her own lights. Rule 11, 
i f  you took it  lite ra lly, according to its  own words, 
would be satisfied by the smack showing a flash 
lig h t at the most extreme distance w ithin which 
a flash lig h t could be seen. Nay, more, i f  you 
take the words of the rule, i t  would be satisfied 
i f  i t  was shown at a distance at which the other 
could not see it. B ut i t  is not merely a legal rule; 

i i t  is a business rule, to be acted upon by people
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■who are not lawyers, and a rule to be acted upon 
to  bring about the result which i t  was intended to 
brine about. Bor tha t reason it  has been held, 
and particularly in  the case of The Essequibo 
(ubi sup.)—i t  has been held by the late Lord 
Hannen that you must not read i t  so as to say 
that she has satisfied the rule if  she has shown one 
-flash ligh t. He says that upon the fa ir reading 0f 
that rule, to be applied in practice, i t  must be that 
she ought to continue to show a lig h t from time 
to time You cannot say how fa r distant each of 
those flares must be, but from time to time you 
must show flash lights to the vessel which is 
approaching. The reason consists m the difference 
between a flash lig h t-o r, i f  that is not the proper 
term fo r these particular lights, a lig h t which is 
only an interm ittent lig h t— and a continuous 
ligh t. A red lig h t shown a ll the time must be 
seen by people coming near to i t  on the port side. 
I t  must be seen. I t  is in sight a very long time, 
continuously, or up to the time you come close to 
one another. B ut these interm ittent lights are at 
intervals of time, and whether they are seen at a ll 
must depend upon whether you have your eyes 
upon them at the time they are being shown, i t  
is not in  every case and in  every condition that 
you can say tha t the other vessel ought to have 
seen that ligh t. Nor is i t  true to say that m 
every position of the vessels you need not take any 
notice of the lig h t because it  was not shown more 
than once. Vessels may be in  such a position as 
regards it  that i f  i t  is shown once i t  ought to be 
seen tha t once. I f  the vessels were near to each 
other, w ith in  a quarter of a m ile we may say, and 
one of these lights was shown, and the one that 
has to show the flash lig h t was ahead of the other, 
as a matter of tru th  and practice you would say 
i t  is impossible, but that if  you had kept a proper 
look-out you must have seen it, and if  you saw it  
once you have no rig h t to disregard i t  because 
you do not see i t  again. Then, i t  must be 
observed, that i t  after a ll depends upon the 
position of the two vessels both as to bearing and 
distance. , .

Has th is case, therefore, been brought w ithin 
that rule which ought to have brought Barnes, 
J. to the conclusion that they ought to have 
seen that ligh t, and that i t  is obvious and clear 
that if  they did not see i t  there must have been a 
want of proper look-out P I  cannot bring myself 
to that, and fo r the reason which I  have suggested 
during the argument. I f  the vessel is at a very 
great distance, and the one tha t ought to show a, 
flash lig h t is at a very great distance and shows i t  
in  some part of the horizon, which, although 
ahead of the ship, may be at any part ot that 
horizon, can i t  be true to say that, even though it  
could be seen, i t  ought to have been seen, and so 
clearly to have been seen that i t  must be negli
gence not to have seen i t  ? I t  does not seem to 
be really true, and fo r that reason I  could not 
accept that proposition so laid down. Here i t  lay 
upon the smack to show that she did show that 
flash lig h t in  such a position and at such a 
time that the others ought to have seen it, 
and seen i t  to th is extent, that you must 
say that they did not keep a good look
out i f  they did not see it. [H is Lordship dealt 
w ith the evidence, and continued :] I  adopt, a-8 
absolutely good nautical law. the interpretation 
put upon the rule by Lord Hannen  ̂ in  1 he 
Essequibo (ubi sup.). Then i t  is said that,

although that finding cannot be overruled, never
theless the learned judge ought to have found that, 
although the smack was in  the wrong, yet that 
before the collision those on board the steamer 
ought to have seen her, and that if  they had seen 
her they would have been able to avoid the collision, 
although she was wrong in  regard to her lights. 
That, again, depends upon the evidence as to the 
distances. That is upon the assumption that she did 
not give them proper inform ation by her lights, 
but i t  is said that i t  was such a n ight that they 
ought to have seen her hu ll or her sails in time to 
enable them to avoid her. I t  is very d ifficu lt to 
say w ith in  what distance you could have seen 
such a vessel on such a night. I t  is put by the 
witness whose evidence the learned judge cannot 
rely upon, from  the mode in  which he gave his 
evidence—-it is put by him at 100 yards. The 
learned judge cannot rely upon that man, and 
therefore he cannot say it  was 100 yards. The 
others said th irty  yards. I  should say myself that 
very like ly the learned judge could not safely act 
upon the supposition that i t  was th irty  yards off. 
From that evidence on the one side and the 
evidence on the other, he cannot say clearly that 
she ought to have seen th is small vessel. We do 
not know what sort of sails she had. We cannot 
come to the conclusion tha t she ought to have 
seen her. Upon the assumption that she did not 
give them any ligh ts at all, we cannot say that 
they ought to have seen her hu ll in  time to have 
been able to avoid her. There, again, the burden 
of proof, which charged that as negligence on the 
part of the steamer, lay upon the smack, and if  
she did not give the learned judge evidence upon 
which he could rely as to the distance at which 
they say the steamer ought to have seen her on 
that n ight, then they failed in  their burden. I  
th ink, therefore, that on both the points which 
have been taken we cannot differ from  the judg
ment of the learned judge, and that this appeal 
must be dismissed.

K ay, L.J.—I t  seems clear tha t th is smack was 
in  fault. According to a rt. 11 a ship which is 
being overtaken by another is to show at her stem 
to such last-mentioned ship a white ligh t, or 
flare-up lig h t; and in  the case of The Essequibo 
(ubi sup.) Lord Hannen held that the ship which 
is being overtaken does not fu lfil the duty cast 
upon her by this art. 11 by showing a flare-up 
lig h t once only, but has to continue to show 
flare-up lights as long as there is any danger. I  
th ink i t  is quite clear that the Sobriety showed a 
flare-up lig h t once only, and therefore did not 
fu lfil the duty, according to the interpretation 
p u tu p o n tb a ta rt.il, devolving upon her. T hen 
is she alone to blame F The learned judge found 
that she was alone to blame, and the d ifficulty I  
feel is to differ from  the judge who has come to 
that conclusion, and who has had the advantage, 
that we cannot have here, of hearing the witnesses, 
and seeing how much of their evidence is to be 
believed and how much rejected. I t  is quite 
plain, according to the decision in  The Essequibo, 
that the Sobriety was to blame for not repeating 
the flare. Therefore the Sobriety was in  the 
wrong. I t  is not so clear, although upon the 
evidence I  should have thought it  was, to say the 
least, doubtful, that a proper look-out was not 
kept on board the Bassett Hound. The learned 
judge has come to the conclusion that a proper 

I look-out was kept. That being so, I  confess I  am
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not able to dissent from  the learned judge, and 
therefore I  th ink the appeal has failed. °

Sm it h , L .J. concurred. . , ,.
Appeal dismissed.

Solicitors: B ollit and Sons, fo r B ollit and Sons, 
H u ll; Deacon, Gibson and Medcalfe, fo r Granae 
and Wintringham, Grimsby. 9

HIGH COURT OF JUSTICE.

QUEEN’S BENCH D IV IS IO N .
June 6 and 23, 1894.

(Before W il l s , J.)
T h e  H y d a r n e s  St e a m s h ip  C o m p a n y  L im it e d  

v. T h e  I n d e m n it y  M u t u a l  M a r in e  A ssu
r a n c e  C o m p a n y  L im it e d , (a)

Insurance—Marine— Policy on freight—Construe- 
tion of policy— Commencement of risk.

By a policy of marine insurance the defendants 
agreed to make good to the plaintiffs a ll such 
losses thereinafter expressed as might happen 
to _ be the subject-matter of the policy and 
might attach to the policy in  respect of the 
sum of 20001. thereby assured, which assu
rance was thereby declared to be upon freight of 
meat valued at 30001., warranted free from all 
claims, unless caused by stranding, sinking 
burning, or collision, but to be liable fo r any loss 
occasioned by breaking down of machinery until 
the final sailing of the vessel, &c. The assurance 
to commence upon the freight from the loading 
of the said goods or merchandise on board the 
said vessel at Monte Video, and to continue until 
the said goods or merchandise were discharged 
and safely landed at as aforesaid. J

The freight insured arose under a contract between 
the plaintiffs and a firm  of merchants who im 
ported meat from. South America to Europe and 
i t  was thereby agreed that after the arrival 
of the vessel at the port of loading the refrigerat
ing engine should be worked until the tempera
ture in  the chamber in which the meat was to be 
loaded was reduced to a specified temperature 
and then, and not until then, the steamer's 
agents were to give notice that the steamer was 
ready to receive the meat. The merchants 
agreed to pay freight on the arrival of the vessel 
at the port of discharge.

After the arrival of the vessel at the port of loading 
the refrigerating engine broke down and the 
cargo of meat was not taken on board the vessel 
which was subsequently loaded with other 
goods.

Held, that the plaintiffs were not entitled to recover 
the amount covered by the policy, as no meat was 
ever loaded, and the risk had never attached.

T h e  plaintiffs in this case sought to recover the 
amount alleged to be due upon a policy of marine 
insurance on freight of meat.

The defendants denied that the risk insured 
against ever attached according to the terms of 
the policy, or that there was any loss either actual 
or constructive.

S ir B. Webster, Q.C., Bigham, Q.C., and Hor- 
ridge appeared fo r the plaintiffs.

(al ReDortMi by W. H. Horsfall, E«q., Barrlatur-M-Lnw

Joseph Walton, Q.C. and J. A. Hamilton fo r the 
defendants

The terms of the policy, the facts of the case, 
and arguments appear fu lly  from  the judgment o f 
the court.

June 23.—W il l s , J.—This is an action to  
recover 20001. under a valued policy on freight. 
The policy, so fa r as is material, is in the follow
ing words : “  This policy witnesseth that in  con
sideration of the sum of 171. 10s., the Indemnity 
M utual Assurance Company Lim ited doth agree 
that the said company w ill make good a ll such 
losses hereinafter expressed as may happen to be 
the subject-matter of this policy, and may attach 
to th is policy in  respect of the sum of 20001.. 
hereby assured, which assurance is hereby 
declared to be upon fre ight of meat valued at 
30001. warranted free from  a ll claims (except 
general average and salvage charges) unless caused, 
by stranding, sinking, burning, or collision, but to 
be liable fo r any loss occasioned by breaking down 
of machinery u n til final sailing of vessel, the ship 
or vessel called the Hydarnes (s.), lost or not lost, 
at and from Monte Video to any ports or places 
in any order, backwards and forwards in  the river 
Plate (including the Boca), and (or) the rivers 
Parana and (or) Uruguay, or thence to any port 
or ports in  the United Kingdom, and (or) con
tinent of Europe not north of Hamburg, that 
port included in  any order, and thence to any 
port or ports in  the United Kingdom in  any 
order w ith leave to call and wait a t any ports, 
parts, and places for a ll purposes (especially in 
any order in the Brazils, either to discharge or 
take in  cargo, or fo r any other purposes) w ith 
leave to tow and be towed and assist vessels in  a ll 
situations. To return 2s. 4d. per cent, fo r no 
river Parana or Uruguay risk. . . . The
assurance aforesaid shall commence upon the 
fre ight and goods or merchandise on hoard 
thereof from  the loading o f the said goods or 
merchandise on board the said ship or vessel at 
Monte Video, and shall continue u n til the said 
goods or merchandise be discharged and safely 
landed at as aforesaid. . . . Dated the 23rd 
Jan. 1890.”  The fre ight insured arose under a 
contract of the 9th May 1889 between the plain
tiffs ’ brokers of the one part and Sansinena and 
Co., merchants, of the other part. By clause 8 
of that contract i t  was provided that, “  as soon as 
possible after the arrival of a steamer at Boca, 
Buenos Ayres, and after the discharge of cargo, 
if  any, stowed in  the chambers, the refrigerating 
engine shall be worked u n til the temperature in 
the said chamber shall be reduced below 28 degrees 
r  ahr., and then, and not t i l l  then, the steamer’s 
agents shall give w ritten notice that the steamer 
is lying ready to receive the meat.”  The lay days 
were, subject to certain exceptions, to commence 
twenty-four hours after th - receipt of the notice by 
the agents of Sansinena and Co. By clause 13 “ the 
charterers shall pay fre ight on the arrival of the 
steamer at the port of discharge of the meat 
intended fo r such port and such fre ight shall be 
payable o n a ll carcases which may be shipped at 
the Boca, Buenos Ayres, fo r such port,” at certain 
specified rates. The vessel arrived at Monte Video 
on the outward voyage and there discharged out
ward cargo. She then proceeded to the Boca, 
where she arrived on the 25th Jan. 1890. The 
refrigerating engine was started on the 27th Jan.
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to  cool down, the brine which circulates in  pipes 
through the chamber, and thus reduces it  to the 
required temperature. On the 8th Feb. the brine 
was once reduced as low as 271 degrees F., and 
on the 11th Feb. to 27 degrees, but this tempera
ture was not maintained, and the temperature ot 
the brine was generally above 28 degrees, and none 
of the meat chambers had got below 33 degrees, 
as appears from  the engineer’s log. H ie  stipu
lated degree of cold in  the chambers, therefore had 
not been reached. No notice, of course, had been 
given to the charterer’s agents under clause 8 of 
the charter-party, and the vessel was not, in  fact, 
ready to receive the meat. On the 11th Feb. the 
refrigerating engine broke down in  a way and 
under circumstances which rendered repair in 
South America impossible, and the adventure so 
fa r as the carriage of meat was concerned was 
properly abandoned, and notice of abandonment, 
was duly given to the defendants. A t the time 
this policy was entered into no meat ever was or 
could be loaded at Monte Video. There were no 
appliances fo r freezing meat at Monte Video. The 
Boca is a part of the port of Buenos Ayres, and 
the Parana is the main affluent of the river Plate, 
The Uruguay fa lls into the waters of the Parana 
some th irty  or fo rty  miles above Buenos Ayres. 
There were appliances fo r freezing meat a t the 
Boca, and at places higher up, both on the 
Parana and the Uruguay, notably at San Nicolas 
on the Parana, and at Frey Bentos on the U ru
guay. These facts were well known to shippers, 
shipowners, and underwriters, and I  find that 
they were known to both p la in tiffs and defendants 
when the policy was entered into. There is no 
doubt that the machinery spoken of in  the policy 
is, or includes, the refrigerating machinery in  ques
tion. There is no doubt that i t  broke down before 
the final sailing of the vessel, and, w ithout going 
into details, there is no doubt that, i f  the risk 
ever attached, the money assured by the policy is 
due. The real, and indeed only question is, 
whether the assurance had commenced, a ques
tion which must be answered by a study of the 
policy itse lf. The words in  the policy ‘‘ the 
assurance shall commence upon the fre ight 
and goods or merchandise on board thereof 
(i.e., of the vessel) “ from  the loading of the 
said goods or merchandise at ”  _ are in  p rin t ; 
The single word “ Monte Video,”  comple
ting  the sentence is in  w riting. Two^ things 
therefore appear to be pretty p la in ; first, an 
assurance upon fre ight and an assurance upon 
goods (if effectual) were intended to commence 
simultaneously, and the event upon which either 
attached was the loading of goods, that is to say, 
an assurance upon goods would commence w ith 
the loading of the goods insured, an assurance 
upon fre ight w ith  the loading of the goods in  
respect of which the fre ight would _ accrue; 
secondly, “ Monte Video ”  was advisedly inserted. 
And yet a lite ra l reading would reduce the clause 
to nonsense. Both parties knew tha t the fre ight 
insured could not accrue in  respect of any goods 
that could be put on board at Monte Video ; and 
i f  so, and if  no other interpretation is possible, 
either the whole assurance must go as an absurd 
and impossible contract, or this clause must be 
rejected as nonsense. The la tter view is that con
tended fo r by S ir R. Webster. The defendants 
say on the other hand that the words “ at Monte 
Video ”  were intended to cover both Monte Video

and any other loading port perm itted by the 
policy, and that as no meat had been loaded at the 
Boca when the accident occurred the policy had 
never attached. I t  would certainly appear from 
the cases as to insurance upon goods that, wrth a 
policy so expressed, the phrase “ at place A., A  
being the firs t place mentioned in  the description 
of the voyage contained in  the policy, is sufficient 
to cover the other unnamed loading ports, and as 
in  this policy fre ight is clearly intended to stand 
upon the same footing as goods in  respect to this 
clause, my opinion is that the policy should be so 
read, and I  see no reason fo r not giving th is con
struction, because the firs t place named in  the 
description of the voyage is one a t which the 
particular class of goods in  question could not be 
loaded. “  Monte Video ”  stands in  such a colloca
tion simply to indicate that from  one end of the 
series o f law ful loading places to the other the 
policy should attach from  the loading of the 
goods. I  do not lose sight of the fact that, as a 
general rule, the principles which regulate the 
commencement of risk as regards goods and 
fre ight are fa r from  identical. B u t how can 
such general principles apply when the clause, 
and the only clause which is intended to deal 
w ith and define the commencement of risk deals 
w ith fre ight in  exactly the same words as apply to 
goods? The method of interpretation I  have 
referred to, by which the mention of the firs t of 
the law ful loading ports in  the clause defining the 
commencement of risk lias been held to cover the 
whole series, though not named, and to make the 
risk attach at each of the law ful ports named in  the 
description of the voyage, though not mentioned 
in  the risk clause, is well established, and I  can 
see no reason why when the same words are made 
to deal simultaneously w ith fre ight as well as 
goods the same principle of interpretation should 
not be adopted. This view is strengthened by the 
clause in  the policy by which 2s. 4d. per 
cent, is to  be returned if  no river Parana 
or Uruguay risk be in  fact incurred. The 
clause defining the commencement of risk 
appears to me therefore to make the policy 
attach to fre ight at each loading port as 
soon as the goods in  respect of which the assured 
fre ight w ill accrue are put on board, and not 
before ; and the clause is in te llig ib le  enough. I t  
remains to be seen whether such an interpreta
tion is contradicted by any other part of the 
policy, or leads to results absurd in  themselves, 
or so unreasonable that i t  is impossible to suppose 
that the parties could have so intended. The 
fre ight in  the present case was payable provided 
the vessel arrived at the port where the meat was 
to be discharged. The policy therefore, from  any 
point of view, covered the loss of fre ight which 
would ensue if  the vessel were lost by stranding, 

oing, collision, &c., after the_ meat was on 
board. B ut fre ight m ight be lost in  another way. 
By the agreement between Sansinena and Oo. and 
the p la in tiffs the fre ight was payable on each 
carcase separately, and u n til the whole of the 
intended shipment was on board only so much 
fre ight would be in  course of being earned as was 
applicable to the quantity actually shipped. I f  the 
machinery broke down during the loading of the 
meat, the fre igh t would be only partia lly  earned, 
though the ship came safely home. I t  would be 
practically earned, because so fa r as fre ight was 
concerned i t  would not matter whether the meat
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were spoiled or not, i f  the ship arrived, and the 
breaking down of the machinery, even though it  
involved the destruction of the meat, would cause 
no loss of fre ight on the carcases already shipped 
On those remaining to be shipped, if  i t  prevented 
the ir being shipped, there would be a loss of 
freight. That the fre ight was not dependent 
upon the efficiency of the machinery after the 
homeward voyage began is obvious from the terms 
of the policy, and must have been known to the 
defendants when the insurance was effected I t  
was equally obvious that the p la intiffs sought to
11J!Urtu a^amJS-t  t]?e breaking down of machinery 
after the loading began. There is, therefore, con- 
struing the policy as I  have done, a risk to be 
insured against, and as twelve days are allowed 
fo r loading and unloading, at least half that time 
m ight very well be occupied in loading, so that 
there is a substantial risk in respect of breakdown 
of machinery undertaken by the underwriters. 
I t  is argued fo r the p la intiffs that i t  is so small a 
matter that the parties must have contemplated 
something beyond it, viz., the damage of loss of 
fre ight by reason of a breakdown before the ship 
was ready to receive the meat, or before the load
ing began.  ̂ I  do not see that I  have any materials 
fo r measuring the value of the risk, nor do I  th ink 
i t  would be consistent w ith sound principles of 
interpretation to enter upon so vague an inquiry. 
A  policy of insurance can hardly receive one con
struction if  the premium be 10s. per cent., and 
another if  i t  be 15s. per cent. I t  is enough, as it  
seems to me if  there is, according to the construc
tion adopted, a substantial risk of loss of fre ight 
by reason of breakdown in  machinery after the 
loading has begun and the assurance has there
fore attached.

The d ifficulty—1 should rather say the im- 
possibihty—of adopting the view presented on 
behalf of the p la in tiff seems to me to lie in  the 
fact that i t  requires that the clause defining the 
commencement of the risk should be altogether 
rejected. So strong an expedient should not 
as it  seems to me, be resorted to unless it  is 
reasonably possible to adopt a construction by 
which every part of the contract shall have its 
meaning. Perhaps no clause can be more impor
tant than tha t which defines the commencement 
of the risk. That i t  was intended to be more 
than formal, and to have a real application, is 
apparent from  its being completed in w riting. 
Other blanks in places not applicable to the 
insurance of fre ight are le ft unfilled. I t  points 
most clearly to loading of some sort, as pre
lim inary to the attachment of risk. The conten
tion of the p la in tiffs would expunge i t  altogether. 
I  cannot th ink this can be right. The risk of 
breakdown insured against continues u n til final 
sailing of vessel. This provision, however, does 
not seem to me to affect the present question. A  
breakdown, however disastrous to the meat 
between the completed loading and the final 
sailing would not affect the rig h t to freight. And 
I  th ink the expression merely meant that, so long 
as there was a port to be called at where freight 
on meat could be earned, the insurance against 
loss o f fre ight by breakdown of machinery should 
be in force. In  fact, i t  amounts to only an 
additional illustration of the necessity of reading 
“  at Monte Video ”  in the clause defining the com
mencement of risk as equivalent to “ at and from 
Monte Video.”  S ir R. Webster argued that it

[A dm .

was abundantly evident that the underwriters 
meant to take the risk of what I  may call pre
lim inary breakdown. I f  I  were at libe rty to 
interpret the contract by the correspondence 
which took place when the breakdown was 
announced I  should be of the same opinion. I t  
is clear that the real objection then entertained 
by the defendants was that they thought the 
adventure had not been properly abandoned. But 
i t  does not need authority, though there is 
abundance of it, to show tha t a contract must be 
construed by its  own language, and not by any 
views taken of the meaning of tha t language by 
the parties. I  have not forgotten that there is 
strong authority for the general proposition that 
insurance on fre ight attaches when the ship is at 
her port of loading w ith cargo ready fo r her or 
contracted for, and herself ready to receive the 
cargo, and in  many instances s till earlier. But, 
as_ I  _ have already pointed out, these general 
principles seem to me inapplicable in  face of a 
specific and inconsistent provision as to the time 
when risk shall attach, and I  have fu rther shown 
that the ship was not, in  fact, ready to receive 
the meat. The real question appears to me to be 
whether the clause as to the commencement of 
the risk is to be expunged as insensible or unin
te llig ib le, or whether i t  is possible to give to it  a 
meaning that is not contradicted by any other 
part of the policy. For the reasons I  have given 
I  am of opinion that my judgment must be fo r 
the defendants. T ,Judgment fo r the defendants.

Solicitors: fo r the p la intiffs, Pritchard and 
Englefield, fo r Simpson, North, Harley, and 
Pickett, L iverpool; for the defendants, Waltons, 
Johnson, Bubb, and Whatton.

PROBATE. D IVO RCE, AND A D M IR A LTY  
D IV IS IO N .

a d m i r a l t y  b u s i n e s s .
A pril 21, 25, and 26, 1894.

(Before the P r e sid e n t  (S ir Francis Jeune), 
assisted by T r in it y  M asters.)

T he  Gertor . (a)
Damage—Negligence—Natural and probable conse

quence—Remoteness of damage.
A steamship whilst getting up her anchors in  a gale 

of wind to proceed to a safer anchorage, negli
gently failed to obtain the assistance of a tug 
so as to enable her to perform the manœuvre 
safely. She was in  consequence driven against a 
pier, where she again negligently abstained fo r a 
considerable time from taking the assistance of 
a tug, which was offered to her. Having u lt i
mately taken such assistance, she was towed 
in  the only direction then possible, when, coming 
into a heavy seaway and the fu l l  force of a 
strong gale, the towing hawser parted, and she 
was driven ashore, doing damage to the plaintiffs’ 
property. There was no negligence on the part 
of the ship after she took the assistance of the 
tug. The Trin ity Masters having advised the 
court that the breaking of the tow rope was a thing 
tn at would. “  very probably ”  happen, considering 
the direction in  which it  was necessary to tow the

_ship after she had collided with the pier, and
(a) Reported by Butler Asfinall, Esq., Barrister-at-Law.
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considering the wind and weather she would meet
whilst being towed, i t  was 

Held, that the damage following upon such breaking
of the tow rope was a natural consequence of the
defendants’ original negligence, and that the
owners of the ship were liable fo r such damage.

T h is  was an action by the Mayor, Aldermen, and 
Burgesses of Dover, against the owners of the 
steamship Gertor, fo r damages occasioned by the 
Gertor coming into contact w ith and damaging 
two groynes and an outfa ll sewer, the property of 
the pla intiffs.

I t  appeared that the Gertor whilst on a voyage 
from Hamburg to Barry, in  water ballast, came 
to an anchor off Dover, hut, being in  want of 
bunker coals, came in  and anchored between 
the two buoys inside the Adm iralty Pier. There 
was a strong gale w ith heavy squalls, and the 
Gertor, which was ligh t, at once began to sheer 
and to drag, and, although she steamed up to her 
anchors, she kept dragging during the squalls fo r 
a period of between two and three hours, during 
which time she was making efforts to get her 
anchors, the chains of which had fouled, in  order 
to go further out to a safer anchorage. Shortly 
after getting her port anchor she sheered^ and 
dragged, and then drove foul of the south pier of 
the harbour entrance. The tug Lady Vita then 
came out of the harbour, and offered assistance 
which it  was alleged she refused to take, and she 
then drifted across to the north pier, and lay 
there, heading to the northward, between the end 
of the north pier and the Mole rocks, having 
broken her propellor against the south pier. The 
tug ’s assistance was then taken, and she towed 
her away to the northward, the only direction then 
possible. Soon afterwards when tow and tug 
got into the fu ll force of wind and sea away from 
the lee of the Adm iralty Pier, the hawser parted, 
and the Gertor was driven on to the beach below 
the castle, where she did the damage complained 
of.

The p la in tiffs alleged unskilfu l and negligent 
navigation and management of the Gertor, and 
charged the defendants w ith want of reasonable 
care and sk ill in  not preventing her from  coming 
in contact w ith, and doing damage to. the plain
tiffs ’ property. They alleged, in  particular, that 
the Gertor was improperly anchored, that those 
in  charged of the Gertor attempted in an im 
proper manner to get up her anchors, and that 
they neglected to take the assistance of a tug, or 
take other precautions w hilst the anchors of the 
Gertor were being weighed, so as to perform the 
manoeuvre safely, and to keep her w ith her head 
seawards and clear of the harbour piers. The 
p la intiffs further charged the Gertor -noth fa iling  
to take any measures to procure the assistance of 
a tug both before a.nd after colliding w ith the 
south pier, and w ith neglecting and refusing to 
take such assistance when offered. No negligence 
was alleged against the defendants after the tug 
had made fast to the Gertor.

The defendants by their defence denied that the 
Gertor was unskilfu lly and negligently navigated 
and managed, and said that a ll reasonable care 
and sk ill were used by those on board the Gertor, 
and that the collision w ith the piers and the subse
quent stranding were attributable to the act of 
God, and could not have been avoided by any 
human judgment or foresight.

Vol ATI., N. S.

A t the conclusion of the p la in tiffs ’ evidence
Dr. Bailees, Q.C. (Sir W. Phillimore and Holman 

w ith him) fo r the defendants.—There is no evi
dence of any negligence causing the damage 
complained of. Assuming that there was negli
gence anterior to the breaking of the hawser, 
which is denied, such negligence was not the cause 
of the damage. The cause of such damage was 
the breaking of the hawser, and this was not due to 
any negligence on the part of the defendants. 
The in ju ry  must be the inevitable result of the 
negligence. The damage in  the present case is 
too remote:

The Lords B a iliff; Jurats of Romney Marsh v. The 
Corporation of the T rin ity  House, L. Eep. 7 Ex. 
247.

Aspinall, Q.C. (Butler Aspinall w ith  him) for the 
pla intiffs.—To say that the damage must be the 
inevitable result of the negligence complained of is 
to put i t  too high. I t  is sufficient i f  i t  is the natural 
and probable consequence, or i f  i t  is not unlikely 
to happen as a consequence. For instance, where 
cattle, frightened by the negligence of a railway 
company’s servants, break away from their drover 
and ultim ately wander into a railway, where they 
get injured, into which they would not have got 
but fo r the improper act of a th ird  person, the 
company is responsible fo r the damage to the 
cattle :

Sneesby v. The Lancashire and Yorkshire Railway 
Company, L. Eep. 9 Q. B. 263;

The City of Lincoln, 62 L. T. Eep. N. S. 49 ; 6 Asp. 
Mar. Law Cas. 475; 15 P. Div. 15 ;

H ill v. New River Company, 9 B. & S. 303.
In  the present case, inasmuch as the tug was 
obliged to tow out to the northward and so get 
into the seaway, the wind and sea which she 
necessarily encountered were under the circum
stances more than like ly to cause the breaking o f 
the hawser, and, i f  the T rin ity  Masters so advise, 
i t  follows tha t the breaking of the hawser and the 
consequent going ashore of the ship were probable 
consequences of the defendants' negligence.

The P r e s id e n t , after consulting the T rin ity  
Masters, stated tha t they were of opinion that the 
probabilities were very great that the hawser 
would break under the circumstances then exist
ing, and that, consequently, the p la in tiffs had 
made out a primd facie case.

The defendants then called their witnesses, and 
after argument on the facts, judgment was given 
as fo llow s:

The P r e s id e n t .—A  point for my consideration 
in  this case is whether or no after the tug got hold 
of the Gertor, there being no negligence on the 
Gertor's part after that time, i t  could be said that 
her previous negligence, i f  any, was the cause of 
damage which resulted, so as to render her owners 
liable P The law is clear; the damage must be 
the natural consequence of the negligence to  
which i t  is ascribed, and, if  there be any in ter
vening cause which prevents the result being the 
natural result of the firs t negligence, of course 
the firs t negligence ceases to be the proximate 
cause. In  every case i t  must be a question of 
fact, and in  the cases which have been mentioned 
in  the books, what the court in  every instance con
sidered was whether the firs t cause so fa r continued 
that i t  was the proximate and the natural cause 
of the eventual damage. That I  thought was a

3 P
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doubtful point in this case, but i t  was one to be 
decided w ith regard to the particular facts ; and, 
looking at where the vessel was, looking at the way 
she was towed off, looking at the very dangerous 
place from which it  is proved she had°to be 
towed, and having regard to the particular circum
stances of the weather at the time, and the nature 
of the vessel being towed w ith so much freeboard 
as she had, the T rin ity  Masters th ink that there 
were great probabilities of an accident of that 
kind happening which did happen, viz., the hawser 
breaking, and the vessel going ashore. I  th ink 
when it  is found that there is a great probability 
ot sucn a matter happening, that fact brings the 
case w ithin the rule that the result, i f  i t  is the 
natural result, is caused by such negligence which, 
m this case, must be considered the proximate 
cause. When that is decided, the sole remaining 
question is, whether there was negligence before 
that time on the part of the Gertor. That has 
come down to two points: F irst, whether the 
vessel ought to have taken assistance to hold her 
head up during the time she was getting her 
anchor to shift, very properly, into a better position 
than she then occupied. I t  is clear that she neither 
sought nor desired assistance. The captain has 
said that even had he known there was a tug 
available he would not have taken that assistance! 
The propriety of his conduct is a question of 
nautical experience and skill, and the T rin ity  
Masters th ink he ought to have obtained the 
assistance of a tug, and the last witness called 
on behalf the Gertor, who is a gentleman of vast 
experience, places i t  beyond a ll doubt when he says 
she was m a bad berth, and required assistance to 
get her anchors up properly. Under these circum
stances I  can have no doubt that there was nerii 
gence at that time. Again, I  th ink that there was 
negligence later, when she got alongside the pier 
m not u tilising the services of the tug which were 
certainly then at her disposal. The mate has said 
that it  she had had assistance then her head 
m ight not have got across the harbour as it  did 
and the T rin ity  Masters th ink it  would not and 
that i f  she had then got a tug she would ’have 
been taken out to the open sea in  the direction in 
which she eventually tried to proceed. I f  i t  i s 
the case that the tug Lady Vita offered her assist
ance, and i t  was refused, that makes it  a ll the 
stronger. I  cannot accept the view, especially 
after the evidence given by the boatman, that the 
captain did not perfectly well know what the tug 
was there for. I  dare say he did, up to the last 
moment, abstain from taking the services of a 
tug fo r a reason which i t  is not hard to conjecture, 
but he abstained too long, and the T rin ity  Masters 
th ink he was negligent in  so doing. Therefore, 
there was negligence on both those matters, and I  
th ink negligence which was the proximate cause 
of the damage. There w ill, therefore, be judg
ment fo r the plaintiffs, and the usual order for a 
reference to ascertain the damage, if  any.

Solicitors fo r the pla intiffs, Sharpe, Parker, 
Pritchards, and Barham, agents fo r E. W. Knocker. 
Dover.

Solicitors for the defendants, Downing, Holman, 
and Co.

[Ad m .

Wednesday, June 20, 1894.
(Before B bxjce, J.)
T h e  Sa l t b u r n . (a)

Salvage — Apportionment —Deductions — In te rli
neations and alterations in  agreement—Merchant 
Shipping Act 1854 (17 & 18 Viet. c. 104), s. 182— 
Merchant Shipping Act Amendment Act 1862 
(25 & 26 Viet. c. 63), s. 18—Merchant Shipping 
(Fishing Boats) Act 1883 (46 & 47 Viet. c. 41), 
s. 182.

An agreement by which a seaman stipulates that he 
shall be entitled to his proportion of a sum 
awarded fo r salvage services, calculated not upon 
the amount awarded but upon so much of that 
amount as remains after certain deductions have 
been made, is inoperative by virtue of sect. 182 
of the Merchant Shipping Act, 1854.

Semble, clauses respecting deductions that are to be 
made inserted in  such an agreement, without the 
consent of all the parties interested, are interlinea
tions and alterations within the meaning of sect. 
22 of the Merchant Shipping (Fishing Boats) 
Act 1883, and are therefore void.

M o t io n  for apportionment of salvage.
This was an application on behalf of Charles Ede 

and Stephen Green, the chief and second engineers 
of the steam traw ler JVbri/ijSea.toapportionthesum 
of 900k, awarded by Barnes, J., on 30th May 1893, 
to the owners, master, and crew of that vessel for 
salvage services renderedto the steamship Saltburn 
in  conjunction w ith the steam trawler Witham.

The North Sea, which belonged to the port of 
H u ll, and was of 57 tons net register, w ith trip le  
expansion engines of forty-five horse power 
nominal, and carried a crew of nine hands, was 
on a fishing voyage at the time the services were 
rendered. Her value was 5000k, and she had fu ll 
stores of coals, provisions, ice, and fishing gear to 
last fifteen days. The Witham, which was also 
engaged in  trawling, was of 83 tons net register, 
w ith trip le  expansion engines of forty-five horse 
power nominal. Her value was 4000k The Salt- 
burn was a steamship of 837 tons net register, and 
was at the time in  question on a voyage from 
Aarhuus to Bo’ness in ballast.

On the 17th March 1893 the Witham fe ll in 
w ith the Saltburn about 180 miles to the N.E. 
of Spurn Point. The la tter had sprung a 
leak and was in a sinking condition, short of 
provisions and coal, w ith the fires put out by 
water and her crew exhausted w ith pumping. 
The Witham towed her fo r two days, when they 
came up w ith the North Sea, w ith whose assist
ance the vessel was towed to the Humber. On 
20th March, w ith the assistance of a tug, she was 
placed on the mud, and eventually pumped out 
and docked. Her value was agreed at 7750k.

On the 30th May 1893, in  consolidated actions 
brought by the owners of the two trawlers against 
the owners of the Saltburn, Barnes, J., assisted by 
T rin ity  Masters, awarded to the Witham the sum 
of 1350k, and to the North Sea the sum of 900k 
lh is  la tter sum the court was now moved to ap
portion so fa r as regarded only Charles Ede and 
otephen Green, to whom the owners of the North 
oea had, in  making the apportionment, given the 
sums of 27k Is. 3d. and 15k 0s. 8-jck respectively.
1 he facts respecting the agreement entered into 
by the two applicants appear in the judgment.

(a) Reported by Basil Cbumf, Esq., Barriate’^ a T E ^
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Sect. 182 of the Merchant Shipping Act 1854 
(17 & 18 V iet. c. 104) provides that

No seaman shall by any agreement forfeit his lien 
upon the ship, or be deprived of any remedy tor th 
recovery of his wages to which he would otherwise have 
been entitled; and every stipulation m any agreement 
inconsistent with any provision of this Act, and every 
stipulation by which any seaman consents to abandon 
hiB right to wages in the case of the loss of the ship, or 
to abandon any right which he may have or obtain m 
the nature of salvage, shall be wholly inoperative.

Bv sect. 18 of the Merchant Shipping Act 
Amendment Act 1862 (25 & 26 V iet. c. 63)

I t  is hereby declared that the 182nd seotion of the 
principal Act does not apply to the case of any stipula
tion made by the seamen belonging to any ship, which, 
according to the terms of the agreement, is to be em
ployed on salvage service, w ith respect to the remunera
tion to be paid to them for salvage services to be 
rendered by such ship to any other ship or ships.

Sect. 13 of the Merchant Shipping (Fishing 
Boats) Act 1883 (46 & 47 V iet. c. 41) provides 
that

The skipper of every fishing boat shall enter into an 
agreement w ith every seaman (not being a boy under 
such an agreement as is by this Act required) whom he 
carries to sea from any port in the United Kingdom as 
one of his crew; and every such agreement shall be in a 
form sanctioned by the Board of Trade, and shall be 
dated on the date of the first signature thereof, and shall 
be signed by the skipper before any seaman signs the 
same, and shall oontain the following particulars as 
terms thereof, that is to say : 1. The nature, and as far 
as practicable, the duration of the intended voyage or 
engagement. 2. The number and description of the 
crew. 3. The time at which each seaman is to be on 
board or to begin work. 4. The capacity in which each 
seaman is to serve. 5. The remuneration which each 
seaman is to receive, whether in wages or by a share in 
the catch, or in both ways, and the time from which 
each seaman’s remuneration is to commence. 6. A scale 
of the provisions which are to be furnished to each 
seaman. 7. Any regulations as to conduct on board, 
and as to fines, short allowance of provisions, or other 
lawful punishments for misconduct which have been 
sanctioned by the Board of Trade as regulations proper 
to be adopted, and which the parties agree to adopt. 
And every such agreement shall be so framed as to 
admit of stipulations, to be adopted at the w ill ot e 
skipper and seaman in each case, as to advance an 
allotment of wages, and may contain any other stipula
tions which are not contrary to law.

Gerard luce supported the motion on behalf of 
the chief and second engineers of the North bea.

Butler Aspinall represented the owners of the 
North Sea.

The arguments sufficiently appear in the judg
ment. In  addition to the cases there cited the 
following were referred to :

The Wigtownshire, 36 L. J. Adm. 11 ;
The City of Chester, 51 L. T. Bep. 485 ; 5 Asp.

Mar. Law Cas. 311; 9 P. Biv. 182.
Bbtice, J.—This is an application made on 

behalf of two of the members of the crew of the 
steam trawler North Sea to apportion to each 
of them an equitable share of the sum of 9001., 
which has been awarded to the owners, master, 
and crew of their vessel for salvage services 
rendered to the Saltbum. The North Sea was at 
the time the services were rendered engaged on a 
fishing expedition in the North Sea. The crew, 
including the two men on behalf of whom the

motion has been made, signed a running agree
ment for the fishing expedition, which was m 
a printed form issued by the Board of Trade, and 
expressed to be so issued in pursuance of the 
Merchant Shipping (Fishing Boats) Act of 1883. 
The printed agreement contains a clause which 
states that every member of the crew shall be 
regarded as entitled to participate in any sums of 
money arising from salvage in the proportion set 
forth opposite to their names. The copy of the 
agreement produced in court contained, in a 
column headed “ share of salvage,” the proportions 
of salvage which each member of the crew was to 
be entitled to receive. The two applicants, who 
filled respectively the posts of first and second 
engineer, according to this scale would be entitled 
to 4£ and 2  ̂ per cent, of the salvage awarded. 
But "there was evidence produced on behalf of the 
applicants to prove that the column stating the 
proportion of salvage to which each member of 
the crew should be entitled was not filled in at the 
time when it  was signed, and it was admitted by 
counsel for the owners that there was not sufficient 
proof to rebut that evidence. I  cannot, therefore, 
regard the agreement as affording a binding rule 
for regulating the proportions of salvage to which 
the applicants are entitled. But the main dispute 
in the case has arisen upon clauses in the agree
ment respecting the deductions to be made from 
the salvage award before apportioning amongst 
the crew their share. A t the end of the printed 
clause of the agreement the following words are 
added: “ A fter first making the deductions herein
after mentioned.” There follows a little  lower 
down a clause added to the printed form : “ The 
deductions to be so made from any salvage 
moneys shall be loss of fishing, damage to vessel 
and o-ear, injury to crew.’" In  the present case, 
the North Sea sustained damage in rendering the 
salvage services, and of course lost time which 
would otherwise have been spent in fishing. I t  is 
quite clear from the judgment of Barnes, J., that 
in awarding 900i. to the North Sea he took into 
consideration that the vessel had received damage, 
and had she not been engaged in salvage services 
might have been profitably employed in fishing. 
But although the learned judge took these matters 
into consideration in fixing the sum of 9001, he did 
not attempt to ascertain with exactness the amount 
of damage and loss incurred, and he made no special 
order respecting the payment of loss or damage to 
the owners, and I  must therefore come to the 
conclusion that, although in consideration of the 
damage and loss a larger sum has been awarded 
than would otherwise have been, yet the whole ox 
the 9001. must be regarded as salvage reward, and 
should be apportioned amongst the o wners, master, 
and crew without any other deduction than costs
in the salvage suit.

The question also then arises, Can the agree
ment in any way affect the fight of the crew 
to the shares they would otherwise be entitled 
to P I  think it cannot. An agreement to 
abandon a right in the nature oi Silvage is 
inoperative by virtue of sect. 182 of the M er
chant Shipping Act of 1854, and the prepent 
case does not fa ll within the exception provided 
for in sect. 18 of the Merchant Shipping Act 1862 
An agreement by which a seaman stipulates that 
he shall be entitled to his proportion of the sum 
awarded as salvage, calculated not upon the 
amount awarded, but upon so much of that
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amount as remains after certain deductions have 
been made, is, I  think, an agreement within the 
meaning of the clause. By such an agreement a 
seaman gives up his right to a s h a re in a p a rt 
of the amount awarded, and to which, but forthe  
agreement he would be entitled. Such a stipula- 
tion seems to me to be not only within the words 
ot the section, but calculated to give rise tn 
very mischief which the section8 wa intended 
to provide against. Sir James Hannen in the 
case of The De Bay (49 L. T. Rep. 414 “ abb 
M ar. Law Cas. 156; 8 App. Cas o tA  w o  
says: “ I t  is frequently difficult arid expensive 
and sometimes impossible, to ascertain" with 
exactness the amount of such loss,” referring to 
the damage and loss sustained by a salvirm ves'sel
£ dedurtedeBo ° Ur t  ° f SUCh damV ™ d foss is to
how is that ? T 7 a t0 i the salvai?e award,now is that amount to be ascertained ? I f  the

? b ra ^ u n tthoTtSh1Ve1 to be at Hbe^  t0me amount ot the damage, as apparently the 
thert18em CaS® claimed t0 have the righUo do 
would hen t e n° / ecurit>- that the assessment 
han^the t U' imd ,lmPartial- If , on the other

nd, the damage is to be assessed by the registrar 
of this court, or by a referee to be agmed on 
by the parties, much expense and delay would
i  tffinkn'th ein r any Cases of W tio n m e n t l think the plain meaning of the stuhifp
and the interests of the seafaring commuffity 
reqmre that I  should hold a clause p ro v in g  
that deductions should be made Rom th f 
salvage remuneration to be inoperative. Apart 
from the reasons I  have already stated I  
should be prepared to hold that the clauses’in- 
serted in the agreement respecting deductions 
that are to oe made are interlineations and altera
tions within the meaning of sect. 22 of the 
Merchant Shipping (Fishing Boats) Act 1883. and 
as ffi has not been proved to my satisfaction that 
these interlineations and alterations were made 
with the consent of all the persons interested such

I L t  groun'rareToid teratl0M  “  °P:nion 011
I  have felt considerable difficulty in armor 

tionmg the amount. I  think I  cannot gain 
much assistance from the agreement • there 
fore I  must endeavour as well as I  ’ can to 
apportmn to the applicants the shares equitably 
due to them of the salvage money awarded T 
have to deal with the sum of 900Z. The services 
were rendered by a steam fishing boat, and un
doubtedly, as I  have already said, Barnes, J. took 
into consideration the damage sustained by the 
vcssd, and the possible loss of profits from 
iishing. iheiefoie i  think it is a case where the 
owners are entitled to a considerable proportion of 
the salvage award. I  should first of all say, that 
from the 9001. I  think there should be deducted 
the sum of 841. 2s., which is the sum the owners 
claim for extra costs. That, I  think, they are 
entitled to deduct from the amount awarded, 
according to the decision of Barnes, J. in The 
Wilhelm Tell (1892) P. 337 ; 7 Asp. Mar. Law 
Cas. 329). They are entitled to deduct those 
costs because they were expended in obtain
ing the salvage award. That leaves 8151. 
think the owners are entitled to a considerable, 
share, and I  think I  should not be awarding too 
much to them if—I  mention the award because I  
must decide it—I  give them three-quarters of the 
sum of 8151. That would leave a sum of about

2041. to be apportioned among the crew. Of that 
sum the master is entitled to a considerable pro- 
pornon. The master in this case was not like the 
other members of the crew, because he had a share 
m the earnings of the vessel, and therefore in the 
event of the salvage services being unsuccessful, 
and he incurred the loss which might have been 
incurred in attempting to render salvage services, 
while other members of the crew would have 
leceived their wages he would have received no 
money at all. Therefore I  think he is entitled to 
special consideration in this case, and I  do not 
think I  should be awarding him more than he is 
entitled to by saying he should receive one-third. 
That leaves a sum of about 1361. to be divided 
amongst the members of the crew according to 
their rating. I  have to consider what sum the 
two applicants are entitled to, according to their 
rating. There is a little  difficulty in fixing this 
sum, because the mate was not paid by wages but 
by a share in the vessel, and therefore I  have been 
obliged, with the assistance of the registrar, to 
ascertain what his wages would have been if he 
were entered as entitled to wages. Giving the 
best consideration to the matter, I  think, accord- 
ing to his rating, the first engineer is entitled to
271., and the second engineer to 201. Therefore I  
apportion that amount to them. According to 
his rating, I  think the share of the first engineer 
w?Md be a little  less than 271,, but as the sum of 
twl. has been offered him by the owners, I  do not 
award him less. To the second engineer the 
owners offered a less sum than 201., but as the 
increase in the apportionment has been so slight 
upon the amount offered by the owners, I  do not 
think I  can allow costs. I t  w ill be judgment for 
the sums I  have mentioned, without costs.

Solicitor for the chief and second engineers of 
the N orth  Sea, W. H . Cowl, for E. and W. H  Cowl, 
Great Yarmouth.

Solicitors for the owners of the N orth  Sea, 
P ritch a rd  and Sons, for A. ill. Jachson and Co.,

June 18 and  25, 1894.
(Before B ruce , J.)

T h e  Georg, (a)
Salvage, —  Appraisement —  M istake  —  Varying  

decree.
Where the defendants in  a salvage action had 

allowed the court to proceed to award salvage 
upon the marshal's appraisement, the Court 
refused to vary the decree merely because, a fte r 
the decree, fo r  some reason unexplained, the 
property was sold at much less than the appraised 
value.

kem b le : The court cannot entertain any suggestion 
tha t a salvage award should be reduced in  
proportion to the difference between the appraised 
value, and the value realised upon the sale, because 
the amount o f salvage award does not bear any 
fixed proportion to the value o f the property 
salved. '

M otion  to vary salvage award.
The facts which gave rise to this application

were as follow's:
i i i?/1 dan- 18‘>M, the steamship Georg, of
r tJ4  tons register, whilst on a voyage from

(a) Reported by Basil Crump, Esq., Barrister-at-Law.
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Bremen to New York, with a general cargo, came 
into collision with the Oberon, a screw steamship 
of 1763 tons net register, belonging to the port 
of London, about seven miles east of the JNortn 
Sand Head lightship in the straits of Dover. 1 ne 
Georg lost her jibboom, and received serious 
damage to her starboard bow and anchor, and she 
engaged the paddle-wheel steam tug Granville , ot 
Dover, to tow her to Dover, where she was brought 
up off Dover Castle by her port bower anchor.  ̂ _

On the 2nd Jan. the wind increased to a hurri
cane from the E. to E .N .E ., with heavy snow squalls 
and a terrific sea, and at about 10.30 p.m. those 
on board the G ranville , which was anchored on 
the west side of the Adm iralty Pier, observed 
signals of distress, and found that the Georg had 
dragged her anchor, and was in imminent danger 
of striking the pier. The tug went to her assist
ance. and with great difficulty passed a hawser on 
hoard and drew her clear of the pier, but could 
not altogether prevent her from dragging, owing to 
the force of the wind and sea. The tug Challenge 
then came up, and also succeeded in passing her 
tow rope aboard, and the two tugs held the Georg 
off t ill daybreak. A t about 9.30 a.m. the Georg 
slipped her anchors, and the tugs towed herrto 
the Solent in terrific weather, and with the 
assistance of a pilot she was safely moored to the 
Government buoys at Southampton about noon 
on the 4tli Jan. The appraised value of the Georg 
was 12501, and of her cargo 50041, total 62541. 
The Dover Harbour Board, owners of the G ran
ville, and Messrs. Dick and Page and others, 
■owners of the tug Challenge, brought an ac*;10J1 
for the services rendered, and on the 3rd 1 eb. 
Barnes, J. awarded 15001 to be divided equally 
between the two tugs. The Oberon also brought 
an action for damage against the Georg, and on 
30th Jan. the latter vessel was found alone [°  
blame. In  addition to the award of 15001 to 
the two tugs, the pilot was subsequently awarded 
1301, and judgment was also given in the County 
Court against the Georg for 1001 for other salvage 
.services. The total salvage award obtained 
against the Georg was thus 17301 The defendants 
being unable to give bail for that amount, the 
ship and her cargo were sold, and realised a ne 
sum of 16241 11s. lOd. The whole of the proceeds 
were thus absorbed by the salvage awards, and thei e 
was nothing left to satisfy the claim of the Oberon. 
On 18th June the defendants applied to the court to 
vary the salvage award, on the ground that a 
mistakeli ad been made by the marshal in the 
.appraisement.

Aspina ll, Q.C. and D r. Stubbs in support of the 
motion on behalf of the owners of the Georg, th e  
court has power, if a mistake has been made in 
the values, to make the necessary alterations m 
the salvage award :

The James Armstrong, 33 L. T. Rep. 390;
3 Asp. Mar. Law Cae. 40; 4 Adm. & Eccles. 380.

The Maryland, 24 L. T. Rep. 596 ; 1 Asp. Mar.
Law Cas. 44 ; 3 Adm. & Eccles. 340.

B u tle r A sp ina ll supported the application on 
behalf of the owners of the Oberon.

D r. Baikes, Q.C. for the owners, master, and 
crew of the tugs.—I t  is submitted that such 
an alteration as is here asked for has never been 
made by this court. In  the Cargo ex Venus 
,(L. Rep. 1 Adm. & Eccles. 50), D r. Lusbington 
said: " I t  would, in my opinion, unless under

extraordinary circumstances, be miprudenton the 
part of the court to allow an appraisement, made 
under its authority, to be departed from, in  the 
first place an appraisement made by the authority 
of this court is made with great care and perfect 
im partiality, and is always considered to be a 
fixed sum, unless it is objected to on particularly 
strong grounds at the moment it  is brought in. 
But an appraisement might be attempted to be 
barred in two ways—by one it  might be attempted 
to be said the appraisement is too high, and by 
the other it  is too low, and great delay and expense 
would be incurred if the court encouraged pro
ceedings of this kind.” The question the court 
has to decide is the value of the cargo at the time 
the salvage services were rendered. [B r u c e  , J :
Is the appraisement to be calculated upon what it 
would fetch at a sale, or what it  is worth?] I t  is 
submitted it would be the actual value the thing 
possessed:

The Monarch, 1 W. Rob. 21.
There the court lim its itself as to the conditions 
under which it w ill vary the decree. The error 
must be brought to the attention of the court with 
the utmost possible diligence. I t  lias never been 
the practice for one judge to vary the decision of 
another when fairly tried out. [B b u c e , J. : No 
doubt but Barnes, J. is not available at the 
present time (the learned judge was away on sick 
leave] I t  could have been brought before his 
Lordship before he left the country. The Court 
has recently refused a similar application :

The Nymphen (not reported).
The John B astian  (5 Christ. Rob. 303) is another 
case bearing on the point.

Aspina ll, Q.C. in reply.—Here the sale was by 
the officer of the court. In  The Nymphen the 
whole question of the values was gone into before 
the President. A  subsequent application was 
made to induce him to vary the award, and h e 
very properly refused, as the value had been agreed 
by counsel in court. As to arriving at the value 
of the cargo, see Kennedy’s Law of C ivil Salvage, 
p. 190. The case of The George Dean (Swabey, 
290) is there referred to. The price the cargo 
would fetch at the port to which it  is carried is 
the test of its value. “ The nearest and most 
convenient market ” is the expression in Kennedy. 
D r. Lushington, in The Cargo ex Venus {ubi sup.), 
says the circumstances must be extraordinary to 
induce the court to depai’t from an appraise
ment, and it is submitted that here there was an 
extraordinary state of things, and all pos
sible expedition has been employed.

Judgment was reserved, and delivered on the 
25th J une as follows:

B b u c e , J'.—This is an action of salvage in 
which Barnes, J. on 3rd Feb. awarded to the 
plaintiffs 15001, and taxed costs. I  am now 
asked to vary this decree on the ground that it  
was made upon a mistaken appraisement of the 
values of the property by the marshal. There are 
authorities which establish the power of the court 
to rehear causes, and in its discretion to vary its 
decrees where it has proceeded upon a mistake. 
(The Monarch, ub i sup .; The Franconia, 39 L i .  
Rep. 57 ; 4 Asp. Mar. Law Cas. 1 ; 3 P. Div. 
340; and The James Armstrong, ub i sup.). But 
this power ought to be exercised rarely and 
with great caution, for otherwise much mcon-
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3 len+6 andi ,ancertainty would ensue. In  the 
present case the value of the ship was appraised
a f S o r t «  at d25^ a»d tbe - lu e  of the carlo  
o n m u r ^ r t  the judgment was delivered, v il 
71T?1 ™ lp TaS sold ^  the marshal for
was soS" bv t ie  MarCr  and d™ ethecarg i
2  ,“  b/ , the marshal m several parcels fo r
2362 ' 11* 8 d ’ a t?tal grOSS value off , '  , ■ ®"; -rhe ship and cargo having been
for a long time under arrest—a portion of the 
cargo having been five months under an est-the  
marshal s fees and disbursements were heavv and 
mounted altogether to a sum of 7371. 1 !)«. iod.

of 16241 Ulls S10de nTt  br°Cmedl in COllrt to a sum'sum of 7371 1 q» î n /  should observe that of this 
S e  u p  of de l  PWard8 of i m - 8eems to be 
resplct of the b- Charf e8 and tonnage dues in respect ot the ship, and upwards of 1691 is for
S T S *  rSnt “v reSpect of the carS°- Beyond ™e. discrepancy between the figures of the an
n X n g ebefand prooeeds ° fgthe sale there L  nothing before me to point to any mistake in the
to P~ d el  ^  defendants io w e d  the c o S
w i t C t t a k i ^ 3 gment 011 the aPP-isement, 
l i d  withe kt  g T 7 excePBon to the appraisement, 
“ lue of t i t  makm? any application to have thé 

tb-® Pr0Pert'y ascertained by sale. Thev 
filed affidavits of value in  which the value of the
c S o W«68Wtefi t0t t 6 100° i ' - and tbe value of t£e 
51677 | 167 v, 6r ’ to"8 making a total value of 
ment" bv ’ fT blch although less than the appraise
ment by the marshal, is yet very much greater 

an the amount which was realised by the sale
in TOinorthif Sthtement in the affidavit filedof * f  the present motion that the affidavit
of value was made upon the basis of the invoice 
value of the cargo, there is no suggestion that any
X  vaklieWao fnth deby Ule Pi aintift?s in estimating the value of the cargo, and there is nothin^ to
indicate that the appraisement made by°the
maishal did not fairly represent the value <?f the
fu i? °  f V he mT® and place when ifc was brought mto safety The cargo consisted chiefly of bfgs
TJ? i  had been sblPPed 011 board the defendant’s
T h T w  emei  f?1' a P0^  in toe United States. Ih e  bags were of the kind commonly used for the 
stowage of gram, and no doubt if the vessel had 
arrived safely in the United States, or if the SS? 
of the bags could have been effected at a porl 
where gram is an article of export, they woulc 
have realised a comparatively high value; and if 
m estimating the value of the bags to the defen
dants, the marshal took into consideration the 
opportunity the defendants had of disposing ol 
the bags at a profit at the port of destination, and 
the cost to be incurred in carrying them to the 
port ol destination, upon the principle indicated 
by Dr. Lushmgton, m the case of The George Dean 
(ubisup.), I  cannot say that he made any mistake 
m the appraisement. But it is enough that there 
is no evidence to show that there was any mistake 
or error m the appraisement. I t  is said that if 
the sale had taken place before the award of 
salvage, Barnes. J. would have taken the value 
realised by the sale as the value on which to base 
his award. But where the defendants have 
allowed the court to proceed to award salvage 
upon the appraisement I  think they cannot call 
upon the court to vary the decree merely because 
since the decree it has been found, for some 
reason which is not explained, that the property 
has been sold at much less than the appraised

value. In  the case of The Cargo ex Venus (ubi sup.), 
I)r . Lushington held the appraisement to be con- 
elusive, notwithstanding that the sum actually 
realised by the sale was less than the appraised 
value. If , after proceedings had been regularly 
taken, and judgment pronounced in the ordinary 
course, it would be open for parties, on facts 
happening after the judgment, to reopen the 
whole case, the greatest confusion and uncertainty 
would prevail. In  a salvage suit, unless there 
had been an agreement as to the value, no judg 
ment could ever be considered as final. In  the 
presentcase, if I  were to disregard the judgment 
founded on the appraisement, what judgment could 
l  pronounce without a re-hearing of the case, and a 
re-hearing of the case would involve so much cost 
and inconvenience that it  is practically out of the 
question. _ I t  has been suggested that the salvage 
award might be reduced in proportion to the 
difference^ between the appraised value and the 
value realised on the sale. But as the amount of 
salvage award does not bear any fixed proportion 
to the value of the property salved, such a method 
of proceeding could not lead to any satisfactory 
result. I t  is said there was a suit by other salvors 
against the same ship and cargo, heard by the- 
President, after the judgment of Barnes, J., who 
made a salvage award based upon values less than 
the appraised value. No doubt the President 
acted upon the evidence of the value of the pro
perty then brought before him, but the circum
stance that the evidence before the President in 
that case was not the same as the evidence before 
Barnes, J . in the other, seems to me to afford no
reason why the award of Barnes, J. should be 
varied. I  cannot see any sufficient reason why I  
should vary the decree. The defendants ask not 
only that the judgment should be varied, but they 
ask for an order that the plaintiffs should pay the 
costs of the first appraisement of the ship and 
cargo. But, as I  have already said, I  can find no 
fault with the appraisement. The circumstance 
that the property sold for a comparatively small 
sum is not, I  think, proof that the defendants- 
were correct in stating the value of the ship and 
cargo to be less than the values at which they 
were appraised by the marshal. I  must therefore 
reject the motion, with costs, (a)

Solicitors : for the Georg, Stokes, Saunders, and 
Stokes ; for the Oberon, Thomas Cooper and Co. ; 
for the tug Granville, Clarkson, Greenwells, and. 
Co., for Stillwell and Harby, Dover; for the tug. 
Challenge, Lowless and Co.

June 18 and 25, 1894.
(Before B r u c e , J.)

T h e  M o n a . (6)
Practice— Tender-Order X X I I . ,  rr. I  and 5—  

Order L X X II . ,  r. 2.
A tender, according to the old Admiralty practice, 

is nothing more than an offer, and it was not 
intended by Order X X I I .  to alter this practice,, 
or to assimilate it  to the technical rules regula
ting tender at common law ; hence, where in a 
collision action the defendants having agreed to 
pay a percentage of the plaintiffs' damages,. 
tendered a sum which the registrar found to be

(a) This decision was affirmed on appeal.—Ed .
(i>) Reported by Basil Crump, E sq , Barriatcr-at-La»-.
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in excess of the sum due to the plaintiffs, the 
Court refused to order payment out of court to 
the plaintiffs of the whole of the tender, and only 
nave them the amount found due by the registrar. 

In  the absence of any express rule regulating in 
other respects the practice of tender in court m  
an Admiralty action, it may reasonably be 
concluded that, in accordance with the provisions 
of Order L X X H ., r. 2 the old procedure and 
practice of tender in Admiralty actions should 
remain in force, except in so fa r as the rules 
affect the manner in which the money is to be 
lodged in court.

Su m m o n s  (adjourned into court) by the plaintiffs
for payment of tender. . . . .

This was a plaintiffs’ application arising out of 
an action for damage by collision i g % 
Messrs. Phillips and Graves and others, owners of 
the dumb barge Stockholm and cargo, against the 
owners of the steamship Mona. ,,,

On the 8th Jan. 1894 the parties agreed to settle 
the action on the terms that the defendants should 
pay 671 per cent, of the damages and theyfiiedan  
agreement in court to that effect. i y > 
however, unable to agree as to the amount of the 
damages, and the assessment was accoidi g y  
referred to the registrar and merchants to lepoit

^ O n th e  5th A pril the defendants filed a notice of 
tender of the sum of 7001. and taxed costs up to that 
date, and on the 7th May they hied a notice of 
tender of an additional sum of 501., with taxed costs 
up to the time of this further tender, thus making a 
sum of 7501. tendered in satisfaction of the plain
tiffs’ claim. ,

On the 24th May the reference was held, and 
the registrar found that the sum of 7131. 16s. was 
due to the plaintiffs in respect of their claim. He 
was further of opinion that as a  ̂more than 
sufficient tender of 7501. was duly offered to the 
plaintiffs, they must be condemned in costs sub
sequent thereto. ,

The plaintiffs now took out a summons to have 
the whole amount of 7501. paid out to them, and 
the matter was adjourned into court for argument 
upon the question of law.

F. Laing appeared for the plaintiffs.
Butler Aspinall for the defendants.
On the 25th June B r u c e , J. delivered the 

following judgment:
B r u c e , J.—(The learned judge shortly stated 

the facts and continued:) The plaintiffs contend 
that the tender in court amounts to an admission 
hv the defendants that the amount tendered is 
due. The defendants contend that the tender was 
nothing more than an offer, and that when the 
offer was not accepted they were at liberty to 
establish, if  they could, that a smaller sum was 
due. They ask that the balance remaining, alter 
satisfying the amount found to be due, should be 
paid to them. The argument of the toinntiffs 
counsel was based mainly upon Order X X II. oi 
the Rules of the Supreme Court. I  he mam 
question for consideration is, whether rules 1 and 5 
of that order govern the practice of tender by act 
in court in the Adm iralty Division in cases where 
the liability has been admitted prior to the tender, 
and the only question pending is as to the amount 
of the damages to be fixed by the registrar. 
Rule 1 in Order X X II. provides that a defendant,

in actions of debt or damages, may before or at 
the time of delivering his defence, or at any later 
time by leave of the court or judge, pay into court 
a sum of money hy way of satisfaction, which 
shall he taken to admit the claim or cause of 
action; or he may, with a defence denying liab ility , 
pay money into court which shall be subject to the 
provisions of rule 6. I t  seems to me to he doubtful 
whether this rule applies to salvage actions, which 
do not, I  think, come under the category of 
actions brought to recover a debt or damages, 
and if it does not apply to one large class of 
actions in the Adm iralty Division, it  may he open 
to contend that it  was not intended to apply to 
other actions in the Adm iralty Division. But it  
is sufficient for the present purpose to observe 
that the provisions of this rule seem, when read 
in connection with rule 2, to he applicable to 
actions where the claim or cause of action in 
respect of which the money is paid in is admitted 
or denied by the defence. I t  does not seem to 
contemplate a payment into court in an Admii alty 
action after the" question of liab ility has been 
determined by agreement between the parties, and 
the question of the amount of damages has been 
referred. The same may be said of rule 5, which 
provides for the case when payment into court is. 
made, with a defence setting up a tender ot the 
sum paid. That, I  thiuk, clearly applies to a 
tender before action as understood in the common 
law courts. The defence of tender at common 
law was highly technical, and did not apply to an 
action for unliquidated damages. I t  the debt or 
duty was of such a nature as to be discharged by 
a tender and refusal, the plea of tender was a plea 
in bar, but in other cases it  was necessary in 
pleading tender to plead uncore prist—that is, to 
allege that the defendant was still ready and 
willing to pay, and so the plea amounted to an 
admission that the amount tendered was due. and 
the plaintiff was entitled to the amount tendered, 
though he should he nonsuited, or a verdict should 
be found against h im : (see Bacon’s Abridgment,
“ Tender.”) The long-established practice m the 
Adm iralty Court was altogether different from 
the rules which regulate tender at common law, 
and I  do not think that it can be gathered from  
any reasonable construction of the provisions or 
Order X X II. that it  was intended to abrogate the 
old practice which prevailed in Adm iralty actions. 
According to the old practice in Adm iralty, a 
tender was nothing more than an offer. I f  the 
offer was accepted there was an end of the action, 
and if it  was not accepted, the fact that a tender 
had been made was a circumstance to be taken 
into consideration by the court in the exercise of its 
discretion in awarding costs. I t  seems, according 
to the old practice,that tenders were often made in
formally out of court, but disputes arising in many 
cases as to whether alleged tenders had really been 
nade or not, the court, in order to prevent this 
inconvenience, required the tender to he made hy 
act in court, and the money tendered to be 
brought into court, so that no doubt could arise 
as to the fact of tender or the amount of the 
tender : (see per Lord Stowell, The Vrouw Mar- 
garetha (4 Rob. 106.) And where a tender was 
made by act in court it was usual for the court to 
name a day on or before which the plaintiffs 
should declare whether they accepted or rejected 
the tender. In  The General Palmer (2 Hagg. 180), 
Sir Christopher Robinson said that in future
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cases lie should hold neither the court nor the 
owners hound in any manner by a tender not 
accepted in due time, and the learned reporter, in 
the marginal note to the case, interprets the 
words of the judge to mean that a tender not 
accented in due time may be reduced by the court. 
In  The Johannes (6 N. C. 296) a tender of 
fifteen guineas had been made by the defendants 
to the plaintiffs in a salvage suit. Sir John Nicholl 
pronounced against the claim, and directed the 
amount tendered in court to be paid out, not to 
the plaintiffs, but to the defendants, to go pro 
tanto in payment of their costs. I  cannot find 
any case in which it has been held that a tender 
made in an Adm iralty action, not accepted by the 
plaintiffs, has been held to operate as a binding 
admission to the amount due. In  Ooote’s 
Adm iralty Practice, at page 37 of the edition of 
1860, it is stated : “ I f  the tender be rejected the 
suit is prosecuted to a judicial determination. 
The money remains idle in the hands of the 
registrar until the end of the suit, when, after 
certain formalities, it is delivered over to the 
defendant who has paid it  in, or to the plaintiff to 
whom it is awarded.” I  cannot think that it was 
intended by Order X X II. to alter the old practice 
in Adm iralty actions respecting tender, or to 
assimilate it  to the technical rules regulating 
tender at common law. W ith  regard to the pro
ceedings after admission of liability in the 
Adm iralty Registry, I  may observe that, although 
Order L V I. lays down rules to regulate the pro
cedure in such cases, there are not among such 
rules any relating to a tender in a reference, and 
that. I  think, affords some ground for holding 
that tenders in such references were intended to 
be le ft to be regulated by the old practice. Order 
X X II. no doubt provides the manner in which 
the money tendered is to be lodged in court, but 
rule 20 enacts an express provision with respect 
to the payment of money out of court in an 
Adm iralty action ; and in the absence of any 
express rule regulating in other respects the 
practice of tender in court in an Adm iralty action, 
I  think it  is reasonable to conclude that it  was 
intended, in accordance with the provisions of 
Order L X X II., r. 2, that the old procedure and 
practice of tender in Adm iralty actions should 
remain in force, except in so far as the rules affect 
the manner in which the money is to be lodged in 
court.

But the matter seems to be concluded by 
authority. I  do not rely upon the case of The 
Dunbeth, which was referred to in the argument, 
because the order made by Barnes, J. in that case 
was made by consent. B ut the case of The R. W. 
Boyd seems to be on all fours with the present 
case. I t  was a case of damage. There was an 
admission of liability by the defendants, and 
afterwards notice of tender by the defendants of 
125Z. The registrar, on the reference, found that 
less than 1201 was due. The plaintiffs moved 
that the amount of the tender should be paid out 
to them. That motion was argued before Butt, J. 
and rejected by him, and it  was ordered that the 
1251 should be paid out to the plaintiffs’ soli
citors, only on the terms of their undertaking to 
pay the balance to the solicitors of the defendants. 
That was a decision in June 1886, and is, I  think, 
a decision binding upon me in this case. I  must 
therefore reject the application of the plaintiffs, 
with costs.

[A d m .

F. Laing pointed out that in any event the 
plaintiffs would have had to apply for an order 
for the payment out of the sum found by the 
registrar to be due to them. He contended, 
therefore, that the plaintiffs were entitled to their 
costs.

Butler Aspinall submitted that the real matter 
at issue was the attempt by the plaintiffs to get 
the whole amount paid into court by the defen
dants. On that ground he contended the plain
tiffs were not entitled to costs. He also applied 
for confirmai;on of the registrar’s report.

B r u c e , J. allowed the plaintiffs the costs of 
the summons, and also made an order confirming 
the report of the registrar.

Solicitors for the plaintiffs, J. A. and H. E. 
Farnfield.

Solicitor for the defendants, Charles E. Harvey.

July 2 and 3, 1894.
(Before B r u c e , J.)

T h e  T h e t a , (a)
Personal injury—Action in rem—Admiralty Court 

Jurisdiction Act (24 Viet. c. 10), s. 7—Meaning 
of word “ damage.”

The chief engineer of a steamship, while crossing 
the deck of another vessel moored between the 
quay and his own vessel, fell down a hatchway, 
which was covered with tarpaulin, and was 
injured.

Held, that the ship could not be said to be the 
active instrument of the damage done, that it 
was done on board the ship, and not by the ship, 
within the meaning of sect. 7 of the Admiralty 
Court Jurisdiction Act; and hence the Court 
had no jurisdiction'in rem to entertain an action 
by the injured man.

The word “ damage” is as applicable to damage 
done to person as to damage done to property.

M o t io n  to set aside writ and dismiss action.
This was an action in rem brought by W illiam  

Yule, chief engineer of the steamship Faithful, of 
the port of Liverpool, against the owners of the 
ship or vessel Theta, to recover damages for 
injuries sustained through falling down the hold 
of the Theta.

The Theta, a Norwegian barque, was on the 
5th June 1894 lying moored to the quay in the 
Regent’s Canal Dock. W ork on her having 
been finished for the day, her hatches, which 
had been opened, were covered up with tarpaulins 
in the usual way, and she was le ft for the night 
with no one in charge except the dock officials.

About 9 p.m., according to the plaintiff’s written 
statement, he being desirous of getting on board 
his vessel, the Faithful, which was lying outside 
the Theta, and moored alongside her, got on 
board the Theta, and in stepping from the gang
way on to the hatch, which he supposed was safe, 
he stepped on to the tarpaulin covering, and fell 
down the hold, sustaining certain injuries.

The Adm iralty Court Jurisdiction Act, s. 7, is 
as follows :

The High Court of Admiralty shall have jurisdiction 
over any claim for damage done by any ship.

Parker Lowe in support of the motion.—I t  is 
submitted that there is no jurisdiction in the

(a) Reported by Basil Crump, Esq., Barrister-at-Law.
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Adm iralty Court to try an action in  « «  under 
these circumstances, whether there he neglige _ 
proved or not, as it was not an active commission 
of an injury on the part of the ship within the 
meaning of the A c t:

The Sylph, 17 L. T. Rep. 519; L. Rep- 2 
Adm. 24; _ _  0 -p p

The Beta, 12 L. T. Rep. 1 ; L. Rep. 2 P. O. 
447.

The word “ damage ” does not cover damage done 
to a person, even when done in a coUision. 11 
Smith v. Brown (24 L . T. Rep. 808; 1 Asp. 
Mar. Law Cas. 56; L . Rep. 6 Q. B. 729), Cockburn, 
C J. says (p. 732 L. R ep.): “ The question is 
whether I osb of life or personal injury occasioned 
by the collision of two vesselŝ  comes under the 
term ‘ damage’ as used in this section (Adm. 
Court Act, s. 7). “ Now the words used are, un
doubtedly, very extensive, but it is to be observed 
-that neither in common, parlance nor in legal 
phraseology is the word ‘ damage ’ used as applic
able to injuries done to the person, but solely as 
applicable to mischief done to property. . • •
W e speak, indeed, of damages as compensation for 
in jury done to the person; but the term ‘ damage 
is not employed interchangeably with the word 
‘ in ju ry ’ with reference to mischief wrongfully 
■occasioned to the person.” And again at p. 735 
.(L. Rep.) : “ I t  is true that in the case of 2 he U hla 
(L. Rep. 2 Adm. & Ecc. 29, n.), D r. Lushington 
lieid that, where a ship had driven against _ a 
breakwater, and had done damage to it, a suit m 
the Adm iralty Court would lie ; but there the 
damage had actually been done to the breakwater 
by the ship itself, and the case, therefore, came 
within the very words of the Act, nor was there 
the difficulty we have pointed out in the appli
cation of the term ‘ damage ’ to personal injury : 

Simpson v. Blues, 26 L. T. Rop. 697 ; 1 Asp. Mar. 
Law Cas. 326 ; L. Rep. 7 C. P. 290

Lord Blackburn says in The Vera Cruz (51 L  T. 
Rep. 104; 5 Asp. Mar. Law Cas. 386; 10 App. 
Cas at p 72) • “I f  the question now raised had been 
that which the Court of Queen's Bench, of which 
I  was then a member, treated as raised in Smith, 
v. Brown (ubi sup.) . . . whether personal
damage to a man who lived was within that 7th 
section of the enactment, I  should have had, as 1 
then had, some doubt about the matter, and it  
would have carried me so far that, if that had been 
the question now raised, I  certainly should have 
wished to hear the case argued out to the end 
before giving an opinion upon it  one way or the 
other But the question raised here being ex
clusively whether the liability of a shipowner 
as a person, under Lord Campbell s Act, to make 
good damages for the negligence of his servant, 
who happens to be the master of the ship, comes 
within the words ‘ damage done by any slap, 1 
decidedly say that I  do not think it does. 
[B r u c e , J- referred to The Zeta,, 33 L . T. Rep. 
477 ; 3 Asp. Mar. Law Cas. 73; L . Rep. 4 
Adm. 22.]

Sir Walter Phillimore for the plaintiffs.— 
In  the Court of Appeal, in the oase of lfee 
Vera Cruz No. 2 (9 P. Div. 96), Brett, M .R  
says : “ The section indeed seems to me to intend 
by the words, ‘ jurisdiction over any claim m the 
nature of an action on the case for damage (lone 
by any ship, or, in other words, over a case m which 
a ship was the active cause, the damage being

You V II., N . S.

physically caused by the ship. I  do not say that 
damage need be confined to damage to propei 1 y, 
it may be damage to person, as if a man were¡ in 
jured by the bowsprit of a ship. But the section 
does not apply to a case where physical injury is 
not done by a ship.” Further on he says : The 
real cause of action is, in fact, pecuniary loss caused 
to these persons; it  is not a cause ot action 
for anything done by a ship, which is only one 
ingredient in the right of action.” Then Bowen,
L . J. says, “ ‘ Done by a ship ’ means done by those 
in charge of a ship, with the ship as the noxious 
instrument.” Lord Selborne, in the House of 
Lords draws exactly the same distinction, the 
line is drawn between injuries causing death on 
the one hand, and those not causing death on 
the other. I f  a ship coming into harbour, knocks 
down a man with her bowsprit, that is clearly 
within The Sylph (ubi sup.) and The Zeta (ubi sup.). 
There is no distinction between an act done in the 
course of navigation, and in the course of loading. 
There is a certain amount of analogy m 1 he 
Clara Killam  (23 L. T Rep 27 ; L. Rep, j  
Adm 161). W ith  regard to the question of 
jurisdiction, the defendants are Norwegian, and 
the object of this procedure is to secure to the 
plaintiff the fruits of a judgment for an injury 
done to him in his own country.

Parker Lowe in reply.—Lord Selborne says, in 
The Vera Cruz (10 App. Cas. at p. 67): I t  is to 
my mind . . .  a personal action given tor a 
personal injury inflicted by a person who 
would have been liable to an action for damages 
manifestly in the common law courts, if death 
had not ensued.” [B r u c e , J. referred. to The 
George and Bichard, 24 L. T . Rep. 7D ; 1 Asp. 
Mar. Law Cas. 50; L. Rep. 3 Adm. 466.]

The Max Morris, 30 Davies’s Reports, 1.
Here the ship was merely an unsafe gangway.

Judgment was reserved and delivered on the 
following day as follows:

B r u c e , J.—In  this case the defendants move to 
set aside the writ and to dismiss the action with 
costs, on the ground that this court has no juris
diction. The question before me turns on the 
words in the Adm iralty Court Act, “ damage done 
by the ship.” I  see no reason to doubt that the 
word dam age is as applicable to damage done to 
person as to damage done to property. I t  seems 
to me to be doing great violence to the ordinary 
meaning of the word “ damage  ̂to lim it it to 
damage to property. I  see that m the classics 
the word damage is used as applicable to mischief 
done to person. There is one passage from the 
authorised version of the New Testament, where 
in the 27th chapter of the Acts, Saint Paul says, 
“ I  perceive that this voyage w ill be with hurt and 
much damage, not only of the lading and ship, 
but also of our lives.” N ot only does the word 
“ damage ” in the ordinary classics apply to mis
chief to person, but I  think on the authonties 
that its meaning conies to much the same in.our 
courts Of course it is true that it  is said m the 
case of The Zeta (ubi sup.), that “ it is impossible 
to reconcile all the opinions which have proceeded 
from the bench from time to time.” I  am guided 
by the more recent opinion which has been ex
pressed by judges of high authority in the Court 
of Appeal and the House of Lords. I  find jn the 
recent case of The Vera Cruz (ubi sup.), the Master 
of the Rolls says, “ I  do not say that damage need

3 Q
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be confined to damage to property; it  may be 
damage to person.” In  the House of Lords, in 
the case of Thé Zeta, Lord Herschell, after men
tioning cases which have been decided, says : “ I t  
is not necessary to trouble your Lordships with 
all the cases. I t  is enough to say that the 
proposition that the Act of 1861 applies to 
damage done by a ship to persons and things 
other than ships has been well established by 
many authorities, the correctness of which I  see 
no reason to question.” Therefore I  have come to 
the conclusion that it is now decided by authority 
that the word “ damage ” by Act of Parliament 
has the ordinary meaning of the word—damage to 
property and damage to persons.

But another question arises, viz., whether in 
the present case the damage was done by the 
ship. I  cannot think that the present case 
falls within the provisions of the Act of Parlia
ment. Damage done by the ship is, I  think, 
applicable only to those cases where, in the 
words of the Master of the Rolls in The Vera 
Cruz, “ a ship was the active cause of damage,” 
and, in the words of Bowen, L .J., “ the damage 
done by a ship means damage done by those in 
charge of a ship with the ship as the noxious 
instrument.” In  this case those in charge of the 
ship so placed a tarpaulin over the hatches as to 
make a trap into which the plaintiff fell in passing 
to his own ship. The ship cannot be said to be 
the active instrument of the damage done. The 
damage was done on board the ship, and not, I  
think, in the meaning of the Act, by the ship. 
Therefore I  must allow thé motion, with costs, 
and dismiss the action with costs.

Solicitors : Robert Greening ; Pritchard and 
Sons.

H O R S E  o r  L O R D S .

Friday, March 2, 1894.
(Before the L ord  Ch a n c e l l o r  (Herschell), 

Lords W atson , A s h b o u r n e , and M o r r is .)
R ic h a r d s o n , Sp e n c e , a n d  C o., a n d  o ther s  

v. R o w n t r e e . (a)
ON  APPEAL FROM THE COURT OF APPEAL IN  

ENGLAND.
Passenger — Shipowner — Conditions on ticket 

limiting liability—Notice—Evidence
The respondent became a passenger by a steamship 

owned by the appellants, and received a ticlcet 
upon which were printed in small type certain 
conditions limiting the liability of the shipowners 
for loss or injury to the passengers or their 
luggage. This ticket was handed to the respon
dent folded up, so that the conditions were not 
visible, and her attention was not called to 
them.

Held (affirming the judgment of the court below), 
that there was evidence upon which the jury 
■might find that the appellants had not done 
what was reasonably necessary to give the appel
lant notice of the conditions, and that she was 
not bound by them.

Parker v. South-Eastern Railway Company (36 
L. T. Rep. N. 8. 540 ; 2 C. P. Div. 416) 
approved.

(a) Reported by C. E. M a l d e n , Esq., Barrister-at-Law.

T h is  was an appeal from a judgment of the Court 
of Appeal (Lord Esher, M .R., Lindley and Lopes, 
L.JJ.) delivered in Peb. 1893, affirming a judg
ment of Bruce, J. at the tria l at the Liverpool 
Assizes in Dec. 1892.

The action was brought to recover damages im
personal injuries caused by the alleged negligence 
of the defendants’ servants.

In  Oct. 1889 the plaintiff, a lady’s maid, took a 
steerage ticket at Philadelphia for Liverpool, by 
the defendants’ steamship Lord Gough, and went 
on board the next day. During the voyage the 
plaintiff fell overboard, owing, as she alleged, to 
the defendants’ servants not providing proper 
guard-rails to a gangway and not properly light
ing it. Upon the upper part of the ticket, in 
large type, were these words :

Received in payment in fu ll for steerage passage for 
one adult.

Lower down, after some small print, were 
certain terms, printed in small type, one of which 
was as follows:

I t  is mutually agreed for the consideration aforesaid 
that this ticket is issued and accepted under the follow
ing conditions: (d) The company is not under any 
circumstances liable to an amount exceeding 100 dollars, 
for loss of or injury to the passenger or his luggage.

Across the conditions the name of the ship and 
other matters were printed in red ink, which par
tially obscured the printed conditions. The 
plaintiff having brought her action, the defen
dants pleaded that they were relieved from  
liab ility by the conditions.

The action was tried before Bruce, J. and a 
special jury, at Liverpool, when the jury found— 
(1) That there was negligence on the part of the 
defendants’ servants, and no contributory negli
gence on the part of the p la in tiff; (2) that the 
plaintiff knew that there was writing or printing- 
on her ticket; (3) that she did not know that the 
writing or printing on the ticket contained con
ditions relating to the terms of the contract for 
her carriage; (4) that the defendants had not 
done wliat was reasonably sufficient to give the 
plaintiif notice of the conditions. The jury as
sessed the damages at 1001, and the learned 
judge upon these findings entered judgment for- 
the plaintiff.

The defendants applied to the Court of Appeal 
for judgment, upon the ground that they were 
protected by the conditions.

The Court of Appeal upheld the judgment in 
favour of the plaintiff.

Pickford, Q.C. (Bigham, Q.C with him), for the 
appellants, contended that, the negligence being 
admitted, the only question was as to the effect 
of the conditions on the ticket. We say that as 
a matter of law they were incorporated with the 
contract. The judge left the question to the jury 
in the terms of

Parker v. South-Eastern Railway Company, 36 
L. T. Rep. N. S. 540; 2 C. P. Div. 416.

The ticket is not only a voucher ; the contract is. 
to carry on the terms of the ticket, and there was 
nothing of the nature of a trap. Henderson v. 
Stevenson (32 L. T. Rep. N. S. 709; L. Rep. 2' 
H. of L. Sc. 470) is distinguishable upon the facts.. 
In  two very similar cases, namely, Burke v. South- 
Fastern Railway Company (41 L. T. Rep. N . S. 
554; 5 C. P. Div. 1) and Watkins v. Rymill (48 
L. T. Rep. N. S. 426; 10 Q. B. Div. 178), since:
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the decision in Parker v. South-Eastern Railway 
Company verdicts for the plaintiffs have been set 
aside.

J. Walton. Q.C. and Collingwood Hope, who 
appeared for the respondent, were not called upon 
to address their Lordships.

A t the conclusion of the argument for the ap
pellants their Lordships gave judgment as 
follows:—

The L oud  Ch a n c e l l o r  (Lord Herschelf).— 
My Lords: The only question that arose on the 
trial of this action was, whether the plaintiff was 
bound by certain conditions lim iting the liability  
of the defendants who had engaged to carry her 
on the steamer from Philadelphia to Liverpool. 
The plaintiff paid her passage money and received 
her ticket from the defendants. On that ticket 
undoubtedly there were a great number of condi
tions detailed. The ticket began by stating that 
each passenger would be required to provide bed
ding and eating utensils, and then it  continued : 
“ I t  is mutually agreed for the consideration afore
said that this ticket is issued and accepted upon 
the following conditions.” There are a number 
of conditions, beginning at the letter (a) and going 
down to the letter ( i ) ; the condition in question 
was one under letter (d): “ The company is not 
under any circumstances liable to an amount 
exceeding 100 dollars for loss of or injury to the 
passenger or his luggage.” These questions were 
left to the jury : (1) “ D id the plaintiff know that 
there was writing or printing on the ticket P” 
That question they answered in the affirmative. 
(2) “ Did she know that the writing or printing 
on the ticket contained conditions relating to the 
term s of the contract of carriage ? ” That they 
answered in the negative. (3) “ D id the defen
dants do what was reasonably sufficient to give 
the plaintiff notice of the conditions ? ” That 
they answered in the negative also. Now, these 
are questions which the majority of the Court of 
Appeal in the case of Parker v. The South-Eastern 
Railway Company (36 L. T. Rep. N . S. 540; 2 
C. P. Div. 416) pointed out by their judgment 
ought to be left to the jury. That was a case in 
its broad features very similar to this, inasmuch 
as the plaintiff there had deposited some luggage 
at the luggage office of one of the railway com
panies, and received in return for the deposit of 
the luggage a ticket on which there was printed 
“ See back,” and on the back were certain condi
tions by which it  was sought to lim it the liability 
of the company. The majority of the Court of 
Appeal held that they could not say, as matter of 
law, that by reason of taking that ticket in 
exchange for the goods, the plaintiff was bound by 
the conditions ; that those were questions to, be 
determined by the ju ry , and that upon their determi
nation would depend the liability of the defendants.

The only question which now comes before 
this House is, whether there was any evi
dence to go to the jury upon which they could 
properly find the answer which they gave to the 
last two questions. Now, what are the facts, and 
the only facts, bearing upon this question which 
were proved before the jury ? That the plaintiff 
paid the money for her passage for the voyage in 
question, and that she received this ticket handed 
to her folded up by the ticket clerk, so that no 
writing was visible unless she opened and read it. 
There are no facts beyond those. Nothing was

said to draw her attention to the fact that this 
ticket contained any conditions ; and the argu
ment of the appellants is and must be this, that 
where there are no facts beyond those which I  
have stated, the defendants are entitled, as matter 
of law, to say that the plaintiff is bound by those 
conditions. That seems to me to be absolutely in 
the teeth of the judgment of the Court of Appeal 
in the case of Parker v. South-Eastern Railway, 
with which I  entirely agree, and it  does not seem 
either to be consistent, when the case is care
fully considered, with the case of Henderson v. 
Stevenson (32 L . T. Rep. N . S. 709 ; L. Rep. 2 
H . of L. Sc. 470) in your Lordships’ house. I  
therefore move your Lordships that this appeal 
be dismissed with costs.

Lord W a tson .— My Lords: I  concur. I t  
appears to me that there was ample material for 
a finding by the jury on all these three issues, and 
I  am at present inclined to think that they found 
rightly upon them all.

Lord A s h b o u r n e .—My Lords : I  also quite 
concur. The ticket in question in this case was 
for a steerage passenger, a class of people of the 
humblest description, many of whom have little  
education, and some of them none. I  think, 
having regard to the facts here, the smallness of 
the type in which the alleged conditions were 
printed, the absence of any calling of attention 
to the alleged conditions, and the stamping in red 
ink across them, there was quite sufficient evi
dence to justify the learned judge in letting this 
case go to the jury.

Lord M o r r is .—My Lords : I  concur.
Judgment of the Court of Appeal affirmed, and 

appeal dismissed with costs.
Solicitors for the appellants, Rowcliffes, Rawle, 

and Co., for Hill, Dickinson, and Co., Liverpool.
Solicitors for the respondent, Field, Roscoe, and 

Co., for Bellringer and Cunliffe, Liverpool.

July 31, Aug. 1,1893, and Ma/rch 8,1894.
(Before the L ord  Ch a n c e llo r  (Herschell), 

Lords W atson  and M a c n a g h t e n .)
H e d l e y  v . P in k n e y  a n d  Sons St e a m s h ip  

Co m p a n y  L im it e d , (a)
ON A P P E A L FR O M  T H E  COURT OF A P P E A L  IN  

E N G LA N D .
Master and seamen — Common employment — 

Negligence — Unseaworthiness — Merchant 
Shipping Act 1876 (39 & 40 Viet. c. 80) s. 5.

The captain and crew employed by a shipowner in 
the navigation of a ship are fellow-servants 
engaged in a common employment, and therefore 
the owner is not liable for negligence of the captain 
which causes injury or death to one of the crew.

A ship which is properly equipped for encountering 
the ordinary perils of the sea is not unseaworthy 
within sect. 5 of the Merchant Shipping Act 1876 
(39 & 40 Viet. c. 80) because the captain negli
gently omits to make use of part of her equip
ment.

A ship was constructed with an opening in her bul
warks which could be readily closed by fixing a 
movable railing and stanchions. The ship sailed 
with the railing unfixed, and a storm came on,

(a) Reported by C. E. Malden, Esq., Barrister-at-Law.
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and one of the crew fell through and was 
drowned.

Held {affirming the judgment of the court below), 
that the owners were not liable for a breach of 
the obligation to keep the ship seaworthy durinq 
the voyage created by sect. 5 of the Merchant 
Shipping Act 1876.

Steel v. State Line Steamship Company (37 L  T  
Rep. N. S. 333 ,• 3 Asp. Mar. Law Cas. 5.16 • 
3 App. Cas. 72) approved.

T h is  was an appeal in forma pauperis from a 
judgment of the Court of Appeal (Lord Esher,
M .ft., Lopes, and Kay, L .JJ.), reported in 66 L. T.
hquoi^  Y? -d He? M ar' Law Cas. 135, and (ley^j l  y . a .  58; who had set aside a verdict for 
the appellant, the plaintiff, below, and had entered 
3udgment for the respondents.

dhe action was brought under Lord Campbell’s 
Act by the widow and administratrix of a seaman 
who was lost at sea against the shipowners in 
whose employment he was at the time of his 
death.

The case was tried before Grantham, J. and a 
special jury at the Durham Assizes, when the 
jury gave a verdict for the plaintiff with 1757. 
damages.

The facts appear in the reports in the court 
below and in the judgment of the Lord Chancellor.

Raikes, Q.C. for the appellant, argued that 
between the master and crew of a ship the 
doctrine of “ common employment ” did not apply. 
See Ramsay v. Quinn (8 Ir . Rep. C. L. 322), in 
which Wilson v. Merry (19 L. T. Rep. jST. S. 30; 
L. Rep. 1 H . L. Sc. 326), was distinguished. The 
disciplinary powers of the captain put him in a 
different position. See also Murphy v. Smith (19 
C. B. N . S. 361). Further there was a breach of 
the obligation created by sect. 5 of the Merchant 
Shipping Act 1876 (39 & 40 Viet. c. 80) to keep 
the ship in a seaworthy condition during the 
voyage. W hilst the railing was unfixed, the ship 
was not seaworthy. The only decision on the 
section appears to be a Scotch case reported in 
the Shipping Gazette of 1890, and not elsewhere.

Finlay, Q.C. and Lennard {C. Dodd, Q.C. with 
them), who appeared for the respondents, were 
only called upon on the question of unseaworthi
ness. The intention of the section was that the 
ship should start on the voyage with all necessary 
equipment, not to deal with subsequent negligence 
of the master in making use of it. This ship was 
“ seaworthy ” in the ordinary sense of the word.

Raikes, Q.C. in reply.
A t the conclusion of the arguments their Lord- 

ships took time to consider their judgment.
March 8, 1894.— Their Lordships gave judg

ment as follows :—
The L ord  Ch a n c e l l o r  (Herschell).— My 

Lords: This action was brought against the respon
dents, who are the owners of the screw steamer 
Prodano, by the plaintiff, the widow and adminis
tratrix of a seaman who was drowned whilst 
serving on board that vessel. The deceased was 
one of a crew of six hands engaged to take the 
vessel from London to Cardiff. The bulwarks of 
the vessel generally were four feet to four feet 
six inches in height, but opposite to the hatchways 
the permanent bulwarks were only two feet to two 
feet six inches high, there being stanchions and 
rails to put into these apertures so as to make the

bulwarks of the same height throughout when the 
hatchways were not in use. The vessel left 
London on the 8th March 1891. A t that time 
these stanchions and rails had not been fixed, but 
they were on board, and might during fine 
weather have been fixed at any time within about 
twenty minutes. The next day after leaving 
London the vessel met with bad weather in the 
English Channel, and began to roll heavily. The 
deceased whilst engaged in endeavouring to secure 
a tarpaulin over one of the hatches, lost his hold 
and footing, owing to a violent lurch of the vessel, 
and fell overboard through an opening in the bul
warks across which the rails had not been fixed. 
I t  was not possible to fix the stanchions and rails 
after the storm began, but there would have been 
no difficulty in doing so prior to that time. The 
action was founded upon the alleged negligence 
of the master of the vessel in not seeing that the 
stanchions and rails were fixed in their places 
before the bad weather came on, and also upon 
an alleged breach of duty by the master to use all 
reasonable means to keep the vessel “ in a sea
worthy condition for the voyage during the same.” 
The jury returned a verdict for the plaintiff for
1757., for which sum judgment was entered by 
Grantham, J. before whom the case was tried. 
The Court of Appeal set aside this judgment, and 
entered judgment for the defendants, upon the 
ground that there was no evidence to go to the 
jury of liab ility on their part. I t  cannot be 
doubted that there was evidence of negligence on 
the part of the master of the vessel, but it is 
equally free from doubt that if  he is to be regarded 
as the servant of the owner engaged in a common 
employment with the seaman who lost his life, 
liability does not, in the existing state of the law, 
attach to the respondents. I t  was argued that 
the master of a vessel, although in some respects 
the servant of the shipowner, possesses in relation 
to the crew powers and duties independent of him, 
and. that the law which exempts a master from 
liab ility to his servant for the negligence of 
another servant engaged in a common employ
ment with him did not apply in such a case. The 
only authority cited for this proposition was a 
case of Ramsay v. Quinn, in the Court of Common 
Pleas in Ireland (8 Ir . Rep. C. L . 322). But in  
view of the judgment of this House in Wilson v. 
Merry (19 L . T. Rep. N . S. 30; L. Rep. I  H. L. Sc. 
326), which was recently considered in the case of 
Johnsons. Lindsay (65 L. T. Rep. N . S .97; (1891) 
A. C. 371), I  do not think it  possible to give effect 
to the contention of the appellant.

The question arising on the appellant’s claim 
under ̂ sect. 5 of the Merchant Shipping Act 
1876, is one of greater difficulty. That section 
imports into every contract of service between 
the owner of a ship and the seamen thereof 
an implied obligation upon the owner of the 
ship “ that the owner of the ship and the master, 
and every agent charged with the loading of 
the ship, or the preparing thereof for sea, or 
the sending thereof to sea, shall use all reason
able means to ensure the seaworthiness of the 
ship for the voyage at the time when the voyage 
commences, and to keep her in a seaworthy 
condition for the voyage during the same.” The 
question is, was there evidence that this obligation 
had not been fulfilled F I t  is asserted on the part 
of the appellant that there was, on the ground 
that the apertures which should have been closed,
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by fixing the stanchions and rails, were left 
unclosed; that the vessel was consequently, at 
the time of the accident, unseaworthy ; and that 
the master, having failed to see that the stan
chions and rails were fixed, had not used all 
reasonable means to keep “ her seaworthy for the 
voyage during the same.” The case mainly turns, 
in my bpinion, on the construction to be put upon 
the words “ seaworthy for the voyage ” in the 
connection in which they are found. The word 
“ seaworthy ” is a well-known term in shipping 
law, and has a perfectly definite and ascertained 
meaning. I t  is used to describe the condition in 
which a vessel insured under a voyage policy is 
bound to he on leaving port if the contract of 
insurance is to be effectual against the under
writer. Parke, B., in the case of Dixon v. Sadler 
(5 M. & M . 405), defined the seaworthiness of a 
vessel thus : “ that she shall be in a fit state as to 
repairs, equipment, and crew, and in all other 
respects to encounter ordinary perils of the 
voyage.” Other definitions which have been 
given do not, I  think, substantially differ from 
this, and I  think when so well-known a word is 
used in the statute of 1876 it must have its well 
established meaning attached to it. The question 
is, then, was the vessel unseaworthy in this sense 
at the time of the accident P I t  must be admitted 
that there was more danger to those engaged on 
board than if the movable bulwark had been in 
its place ; but did this render the vessel unsea
worthy ? In  the case of Steel v. The State Line 
Steamship Company (37 L. T. Rep. N . S. 333; 
3 Asp. Mar. Law Cas. 516; 3 App. Oas. 72), 
which came before your Lordships’ House, the 
question arose whether a vessel which started 
on her voyage with an insufficiently fastened 
porthole, through which the sea burst, damag
ing the cargo, was in a seaworthy condition 
at the commencement of her voyage. Lord 
Blackburn expressed the opinion that, if the port 
was in a place where it would be in practice left 
open from time to time, but was capable, of being 
speedily shut if occasion required, the vessel could 
not be said to be unfit to encounter the perils of 
the voyage: that if when bad weather threatened 
it  was not shut, that would be negligence of the 
crew and not unseaworthiness of the ship. I  
entirely concur in this view. I t  is quite clear that, 
if this view be correct, the Prodano was not unsea
worthy at the time she left the port of London. 
A fter she le ft that port her hull and equipment 
remained precisely what they were at the time of 
her departure. She was in all respects efficiently 
equipped. The fault was in not making use of 
the equipment with which she had been furnished. 
Under circumstances such as these I  do not think 
it can be said that there has been a failure to keep 
her in a seaworthy condition for the voyage 
within the meaning of the enactment. Following, 
as it  does, the obligation that the owner and the 
master, and every agent charged with the loading 
of the ship or the preparing thereof for sea, shah 
use all reasonable means to insure the seaworthi
ness of the ship for the voyage, I  think the words 
“ to keep her in a seaworthy condition for the 
voyage during the same ” point to an obligation 
of the same character, and not to a neglect 
properly to use the appliances on board a vessel 
well equipped and furnished. There is ample 
scope for the operation of the words in question, 
even though this construction be put upon the

enactment. I f  any of the necessary appliances 
were lost or destroyed in the course of the voyage, 
it  would, no doubt, be the duty of the master to 
use all reasonable means to supply others in their 
place, just as it  might be his duty during the 
voyage to restore the hull or machinery, if 
damaged, to a condition suited to the perils to be 
encountered. But if the appellant’s argument 
were to prevail, it  would have a much wider scope 
than I  am able to gather from the words of the 
enactment was intended by the Legislature. The 
failure properly to secure many parts of the ship 
which are in ordinary practice open from time to 
time would no doubt diminish the safety of those 
serving on board her, and be a source of danger 
to them ; but I  do not think it  could reasonably be 
said that, because in such a case a bolt was not 
securely fixed the vessel thereupon became unsea
worthy. In  truth, the point is only of importance 
because of the lim itation which the law at present 
imposes upon the liability of an employer for 
accidents due to the negligence of his servants; 
but for this lim itation I  do not think it  would 
have occurred to anyone to maintain that there 
had been, in the present case, a breach of the 
implied obligation created by sect. 5 of the 
Merchant Shipping Act 1876. For these reasons, 
I  am of opinion that the judgment of the Court 
of Appeal ought to be affirmed, and the appeal 
dismissed.

Lord W atso n .— My Lords: In  this appeal I  
have come to the same conclusion on all points 
with the Lord Chancellor. I  have only to add 
that I  fu lly concur in all the reasons which have 
been assigned for his judgment by my noble and 
learned friend.

Lord M a c n a g h t e n .—M y Lords: I  also concur.
Order appealed from affirmed, and appeal 

dismissed.
Solicitor for the appellant, S. Pilley, for James 

Storey, Sunderland.
Solicitors for the respondents, Downing, Hol

man, and Co., for Pinkney and Bolam, Sunderland.

June 21, 22, and Aug. 3, 1894.
(Before the L ord  Ch a n c e llo r  (Herschell), 

Lords W a tson , A s h b o u r n e , M a c n a g h t e n , 
and R u s s e ll .)

Sm u r t h w a it e  a n d  o ther s  v .  H a n n a y  a n d
O THERS, (a )

ON A P P E A I, f r o m  t h e  C O U RT OF A P P E A L  i n  
E N G LA N D .

Practice— Parties—Joinder of plaintiffs—Different 
causes of action— Order X V I., r. 1 — Order 
X V I I I . ,  rr. 1 and 2.

Order X V I., r. 1, deals only with the parties to an 
action, and has no reference to the joinder of 
several causes of action.

The several shippers or consignees of different 
shipments of goods shipped on board the same 
ship for carriage from and to the same plt'.ces, 
joined as plaintiffs in one aclion against the 
shipowners on the bills of lading claiming 
damages for short delivery.

Held (reversing the judgment of the court below), 
that they were not entitled so to join under the 
Judicature Buies.

Booth v. Briscoe (2 Q. B. Div. 496) distinguished.
(a) Reported by C. E Malden, Esq., Barrister-at-Law.
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T h is  was an appeal from a judgment of a 
majority of the Court of Appeal (Lord Esher,
M .R. and Kay, L .J., Bowen, L .J. dissenting) re
ported m 69 L . T. Rep. 677, 7 Asp. M ar Law Cas 
380, and (1893) 2 Q. B. 412, w hoV d  reverled an 
order of the Divisional Court (Day and Collins 
J J.), who had reversed an order of Mathew J 
made at chambers, refusing to direct a stay of 
proceedings in an action brought by the respon
dents against the appellants under circumstances 
which appear in the head-note above, and are 
fu lly set out m the judgments of their Lord- 
ships.

Bigham, Q.C., J  Walton, Q.C., and Pickford, 
Q.C. appeared for the appellants and argued that 
m order to 3 0 m m one action, every plaintiff must 
“ L e a n  interest in the right claimed. Order 
X V 1 IL , r. 1, provides that different causes of 
action may be joined, subject to the restrictions 
therein laid down, but, if Order X V I., r. 1  has the 
construction put upon it  by the respondents, 
tim er I V  i l l . ,  r. 1, is unnecessary. Order X V I 
r. 1 , must be confined to one cause of action. This 
is not “ the same transaction,” but many different 
transactions. There is no common ground of 
action; each plaintiff here has a separate ground 
of action, and the defendants may have separate 
defences to each one of them. Order X V I. r. 1 
was intended to remove any difficulty arising from 
misjoinder, as Bowen, L.J. points out m his 
judgment. The rule ought not to be carried 
further than th is : where a contract is made with 
several persons they may join as plaintiffs, though 
it  may not be a jo int contract. So also in tort 
where the tort is one affecting several persons 
Burstall v. Beyfus (26 Oh. Div. 35) and Sandes v. 
Wildsmith (1893) 1 Q. B. 771), are authorities 
against the respondents’ contention.

Unlay, Q.C. and T. G. Carver, for the respon
dents, contended that the judgment of the Court 
of Appeal was right. Order X V III ., checks any 
possible abuse of Order X V I. The appellants’ 
argument is, that Order X V I. does not extend 
urther than the provisions of the Common Law 

Procedure Act of 1860; but the true view is, that 
any number of plaintiffs may be joined subject 
to the power of the court under Order X V III . to 
prevent any abuse of its process. The effect of 
the appellants’ contention would be to increase 
greatly the costs of preparing for tria l, and then 
in the end all the cases would eventually be tried 
together. [Lord H e r s c h e l l , L.O.—On your 
contention I  do not see the object of Order X V I., 
r. 3.] Booth v. Briscoe (2 Q. B. Div. 496) and 
Gort v. Bowney (17 Q. B. Div. 625) support the 
view taken by the Court of Appeal.

Bigham, Q.C. was heard in reply.
A t the conclusion of the arguments, their Lord- 

ships took time to consider their judgment.
Aug. 3.—Their Lordships gave judgment as 

follows :—
The L o r d  C h a n c e l l o r  (Herschell). — My 

Lords : The appellants are the owners of a vessel 
called the Castleton. The respondents shipped 
certain cotton on board that vessel for carriage 
from a foreign port to Liverpool. On arrival at 
that port it  was found that the marks of eighteen 
bales had been obliterated, and that, taking these 
into account, the total number which arrived was 
less by thirty-three than the number which,

according to the bills of lading, had been shipped, 
t  hereupon the present action was brought, the 
plaintiffs being the several holders of the bills of 
lading, either as shippers or as indorsees from 
shippers, who had not received delivery of the 
number of bales specified in their bills of lading 
respectively. Upon the question whether such an 

can be maintained there has been a great 
difference of judicial opinion. Mathew, J. refused 
to stay the action. Day and Collins, JJ., in the 
Queen’s Bench Division, took a different view, but 
their judgment was reversed by the Master of the 
Rolls and Kay, L .J ., the late Lord Justice Bowen 
dissenting. I t  is admitted that the claims of the 
plaintiffs are several, that they have no joint 
cause of action or claim to relief, and that before 
the Judicature Act they could not have been 
joined as plaintiffs in such an action as the 
present; but it is contended that Order X V I., r. I, 
justifies the course which has been pursued in 
making them co-plaintiffs. The argument of the 
learned counsel for the respondents went this 
length, that the rule sanctions the joinder of any 
number of plaintiffs, however distinct the causes 
of action in respect of which they are suing, 
subject only to this, that any defendant alleging 
that several causes of action have been united 
which cannot conveniently be disposed of together 
may, under Order X V III., r. 8 , apply for an order 
confining the action to such of the causes of action 
as can be conveniently disposed of together. I f  
the argument be a sound one it  cannot, in my 
opinion, stop short of the point to which the 
tearned counsel pressed it. The Master of the 
rtoils thought a more limited construction might 
be put upon the rule, that, large as the words of 
the rule were, if the causes of action vested in the 
plaintiffs respectively were not merely separate 
causes ot action, but were in respect of utterly 
distinct and different transactions then the plain
tiffs could not join in one action in respect of 
them. I  am unable, with all deference, to find 
anything in the language of the rule to justify 
drawing such a line, nor can I  see how it  could in 
practice be drawn. Take the facts of the present 
case as ̂ an illustration. In  what sense can it  be 
said with accuracy that the different causes of 
action all arise out of the same transaction P The 
claim is in each case in respect of a breach of a 
separate contract to deliver the goods shipped. 
Whether the goods, the non-delivery of which is 
complained of, were in fact shipped depends in 
each case upon a different set of circumstances. 
The several consignments may have been and 
probably were delivered to the shipowner by 
different persons, at different times, and under 
different circumstances. They were, it  is true, 
delivered for carriage in the same ship and were 
goods of the same description. But I  cannot see 
that this makes the transaction one any more 
than if goods consigned by different persons had 
been intended for carriage by different ships and 
had been of a different description. Precisely the 
same controversy, requiring just the same proof, 
might have arisen in the one case as in the other. 
And if the one case be within the rule I  see 
nothing in its terms to exclude the other. Order 
X V I., r. 1, purports to deal merely with the 
parties to an action, and has, I  think, no reference 
to the joinder of several causes of action. This 
subject is dealt with in Order X V III . Yet, if I  
correctly understand the argument of the respon-
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dents, the construction they put upon Order X V I. 
necessarily deals with the joinder of several 
causes of action, and confers, without reference to 
any other order or rule, the right “ to unite in the 
same action several causes of action. r  or, it it  
sanctions the joining of plaintiffs having separate 
and distinct causes of action, this involves of 
necessity the union in one action of several causes 
of action. The rule provides that “ all persons 
may be joined as plaintiffs in whom the right to 
any relief claimed is alleged to exist, whether 
jointly, severally, or in the alternative. This 
conveys to my mind the idea that the relief 
claimed by the plaintiffs who are joined is to be 
the same relief, especially when I  consider that 
the rule only relates to the parties to an action, 
and that the right to join more than one cause of 
action is regulated by another rule. But for the 
use of the word “ severally,” I  do not think any 
doubt would have been entertained that this was 
the true construction. There was naturally much 
discussion as to the meaning and effect ofj that 
word. In  construing, these rules it  must arrays 
be borne in mind that before the passing of the 
Judicature Act the practice and procedure ot the 
Court of Chancery and the courts of common 
law differed in many respects. I t  was a leading 
object of the rules framed under that Act to 
formulate a code of procedure which should in 
general he applicable to the Common Law and 
Chancery Divisions of the High Court alike. 
Now, there can be no doubt that in̂  the Court ot 
Chancery there wrere many cases in which, co
plaintiffs might severally be entitled to the same 
relief, and might, before the Judicature Act, have 
been properly joined, although their claim was 
neither jo int nor alternative. There is, therefore, 
no difficulty in satisfying every word of the rule by 
the construction which I  have suggested, and it, 1 

confess, appears to me the natural one. I t  cannot 
be doubted that, whatever construction is put 
upon the rule I  have been considering, must be 
applied equally to rule 4 of the same order. The 
result of the respondents’ contention would be 
that any number of plaintiffs might join together 
to sue any number of defendants in respect ox 
causes of action not common to either plaintiffs oi 
defendants. There are other rules_ of Order I  V l .  
which seem to me to m ilitate against this conten
tion. I t  is difficult to understand how there could 
ever be a “ misjoinder ” if such a procedure were 
authorised. And what is the use of rule o, which 
enables a plaintiff, “ at his option, to join as 
parties to the same action all or any oi the 
persons severally or jointly and severally liable 
on any one contract,” if the previous rules have 
the effect contended for P I  do not pause to 
discuss the question whether the construction 
contended for by the appellants or by the respon
dents would be found to provide the more 
convenient procedure. I  have endeavoured to 
construe the rale apart from such considerations, 
but this much I  may say, that I  am far from 
satisfied that the balance of convenience is, as the 
respondents contend, on their side. I  cannot 
accede to the argument urged for the respondents 
that, even if the joinder of the plaintiffs in one 
action was not warranted by the rule relied on, 
this was a mere irregularity of which the plaintiffs, 
by virtue of Order L X X ., could not now take 
advantage. I f  unwarranted by any enactment or 
rule, it is, in my opinion, much more than an

irregularity. Before concluding I  ought to 
refer to the case of Booth v. Briscoe (2 Q. B. 
Div. 496) which was much relied on by _ the 
respondents. The plaintiffs who were joined 
in that action sued in respect of a libel impugning 
the management of an institution of which they 
were the trustees. No objection was taken to the 
constitution of the action. They recovered joint, 
damages. In  the Court of Appeal Bramwell, L .J . 
intimated an opinion that their causes of action 
were several, and that the damages should have 
been several also. But he thought that they 
might, nevertheless, under the circumstances, 
properly be joined. I t  is not necessary to deter
mine whether that case was rightly decided. I t  
is enough to say that it  was a very different one 
from the present. I  think that the judgment of 
the Court of Appeal should be reversed, and the 
judgment of the Queen’s Bench Division restored, 
and that the respondents should pay the costs, 
here and below.

Lord A s h b o u r n e  concurred.
Lord R u s s e l l .—My Lords: In  this case the 

respondents, the plaintiffs below, sue the appel
lants, the defendants below, for non-delivery of 
certain bales of cotton shipped in the defendant’s 
steamship Castleton at Galveston for carriage to 
Liverpool. The plaintiffs consists of sixteen firms 
or persons, nine of whom are alleged to have been 
shippers and seven consignees of the cotton in 
question. The defendants have pleaded several 
defences, the principal« defence apparently being 
that the bales of cotton claimed were never 
shipped, or received for shipment, on board the 
defendants’ ship. The facts alleged m the 
pleadings, so far as they are material, are as 
follows : Bach of the nine shippers shipped bales 
of cotton, in varying quantities, on board thfr 
Castleton, receiving separate bills oi lading there
for. The facts common to all the shipments 
were: that the shipments consisted of bales of 
cotton ; that they were laden on board the same, 
ship (which was a general ship) ; that they were 
consigned to the same port; and that the bills ot 
lading were similar in all respects material in this 
case. °  When the ship arrived at Liverpool it  was 
found that the total number of bales landed fell 
short of the total number in the bills of lading by 
eighteen. Further, it  was found in the case ol 
fifteen of the landed bales that their distinctive 
marks and numbers had been obliterated, and that 
they were not capable of being identified. Those 
fifteen bales had been sold,and it is stated that their 
proceeds hs.ve been distributed proportionately 
amongst the several consignees. In  this state o f 
things the plaintiffs joined in bringing the present 
action. The defendants objected to the joinder 
of the plaintiffs in one action, and contended that 
each plaintiff was bound to bring a separate 
action in respect of his shipment or consignment, 
as being a separate and distinct cause of action. 
On the 1st June 1893 Mathew, J. made an order 
refusing an application to stay the action; but on 
appeal from that refusal Day and C ollins^ J. on 
the 30th June 1893 made an order that, all further 
proceedings should be stayed, or the action dis
missed, on the ground that the plaintiffs should 
have brought separate actions in respect of their 
respective claims, and further ordered that the' 
plaintiffs should elect as to the claim to be pro
ceeded with. Upon appeal had from the last-
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mentioned order, the Master of the Rolls and 
Kay, L.J. (Bowen, L .J. dissenting) gave judgment 
reversing the order of the Divisional Court, and 
thereby allowed the action to proceed. Prom 
that judgment the present appeal is brought.

The question thus raised before your Lordships 
turns upon the proper construction of Order X Y I., 
r. 1. That rule provides that: “ A ll persons 
may be joined as plaintiffs in whom the right to 
any relief claimed is alleged to exist, whether 
jointly, severally, or in the alternative. And 
judgment may be given for such one or more of the 
plaintiffs as may be found to be entitled to relief, 
for such relief as he or they may be entitled to’ 
without any amendment. But the defendant, 
though unsuccessful, shall be entitled to his 
costs occasioned by so joining any person who 
shall not be found entitled to relief, unless the 
.court or a judge in disposing of the costs shall 
otherwise direct.” The Master of the Rolls 
thought that, grammatically construed, the order 
was wide enough in its terms to permit of the 
joining of any number of plaintiffs, although 
their causes of action related to entirely distinct 
and different transactions : but he thought that 
in order to prevent the absurdity which he con
sidered might arise from that wide construction 
the rule ought to be construed with this lim ita
tion : namely, that although several plaintiffs 
with different and distinct causes of action might 
be joined together in one action, their causes of 
action must arise out of the same transaction. 
Further, he arrived at the conclusion that, although 
the plaintiffs in this case have different causes of 
action, they are causes of action which did arise 
out of the same transaction, and that therefore 
the plaintiffs were here properly joined. I t  seems 
to me that a serious ambiguity lies in the use of 
the words ' same transaction” as here applied. 
I  think that the causes of action here did not 
arise out of the same transaction. They arose 
out of similar but entirely distinct transactions, 
creating similar but entirely distinct legal liab ili
ties. The goods of the several plaintiffs were, no 
doubt, sent in the same ship from the same port 
of shipment to the same port of discharge, and in 
that sense the plaintiffs may be said to have been 
parties to the same transaction, but in that Bense 
only. The property in the goods was distinct in 
the case of each shipper, and tbe contracts of 
carnage were likewise distinct. There was no 
community of interest or of property as between 
the plaintiffs. In  truth, the transaction was not 
one and the same. There were several transac
tions, similar indeed, but different and distinct 
from one another. Kay, L .J . was of opinion that 
if Order X Y I., r. 1, stood alone, the joining under 
one w rit here attempted of several plaintiffs with 
distinct and separate causes of action was not 
authorised by the ru le; but he thought that Order 
X Y III., r. 1, did authorise such joining, subject 
to the power of the court or of a judge to intervene 
where considerations of convenience justified it. 
I  cannot assent to this view. Order X Y I. is con
versant with a subject-matter different from that 
dealt with by Order X Y III . Order X V I. 
(principally in rules 1 and 4) deals with the parties 
to an action; but, in my judgment, Order X V III. 
deals and deals only with the causes of action 
which may be joined together in an action properly 
constituted, as to parties, under Order X V I. 
Bowen, L  J. dissented from the view taken by the

other members of the court, and I  concur both in 
the reasons of that learned judge and in the 
conclusion at which he arrived. I  cannot agree 
with the Master of the Rolls in the lim itation 
which, to avoid an absurdity, he introduces in the 
construction of rule 1 of Order X V I.—namely, the 
lim itation that the plaintiffs shall have been con
cerned in the same transaction. I  find no such 
words of lim itation either in rule 1 of Order X V I., 
dealing with plaintiffs, or in rule 4 of the same 
order, dealing with defendants; and, therefore, 
it seems to me that the only two possible con
structions are those which were, in fact, the 
contentions of counsel at the bar for the appellants 
and for the respondents respectively. For the 
respondents it  was broadly contended that any 
number of plaintiffs, with any number of distinct 
causes of action, might join in one action within 
the meaning of the rule, subject only to the 
control of the court or of a judge. I  must dissent 
from this view. Indeed, if rule 1 is to have this wide 
construction, rule 4 must receive an equally wide 
construction. That rule provides as follows: 
“ A ll persons may be joined as defendants against 
whom the right to any relief is alleged to exist, 
whether jointly, severally, or in the alternative. 
And judgment may be given against such one or 
more of the defendants as may be found liable, 
according to their respective liabilities, without 
any amendment.” According to this broad con
tention, therefore, it  would be possible to join 
any number of plaintiffs with distinct causes of 
action against any number of defendants charged 
on distinct grounds of liability. On tbe other 
hand, it was contended for the appellants that 
the plaintiffs, who alone can be joined in one 
action under Order X Y I., r. 1, are plaintiffs in 
whom, or in some of whom, not any, but the 
right to any relief claimed is alleged to exist. In  
my judgment, this is the true construction. In  
other words, the rule applies to cases where it is 
doubtful in which of the plaintiffs, or in what 
number of the plaintiffs, and whether jointly or 
severally, the legal right to relief exists, and also 
to cases (more frequent in the Chancery than 
in the common law courts) in which several 
plaintiffs having separate rights claim the same 
relief. This view is strengthened by the fact that 
several of the rules, following rules 1 and 4 of 
Order X V I. and rule 1 of Order X Y III., would 
have been unnecessary were the true construction 
the wide one contended for by the respondents. 
I t  is not unimportant to observe that rule 11 of 
Order X V I., which deals with misjoinder, only 
enables the court or a judge to deal with the names 
of parties “ improperly joined” ; but it is difficult to 
see, if the construction of rule 1  contended for by the 
respondents be right, how there could be a mis
joinder of plaintiffs. On the other hand, Order 
X Y III., r. 11, dealing with joinder of causes of 
action, gives the court or a judge power to 
lim it the joinder of causes upon considerations of 
convenience alone. I t  was suggested at the bar 
that, if this action were not allowed to proceed as 
now constituted, each plaintiff suing separately 
would be placed in a position of difficulty, because, 
it was urged, the defendants might attribute the 
unmarked bales, or a sufficient number of them, 
to the particular plaintiff suing, and so meet his 
claim. But this is not so. When the bales 
became unidentifiable, the several owners of cotton 
became, in point of law, owners in common of
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them in proportion to their respective interests, 
and the shipowner could only attribute such 
proportion in answer to any claim for non-delivery : 
(Spence v. The Union Marine Insurance Company 
Limited, 3 Mar. Law Cas. 0 . S. 82; 18 L . T . Rep. 
632; L . Rep. 3 C. P. 427.)

The argument of convenience was strongly 
pressed upon your Lordships. I  am by no means 
certain that that argument has, m the facts of this 
case, much weight; but whether it  has or has not, 
it cannot be regarded if, as I  think, the orders and 
rules do not authorise that joinder of plaintiffs 
which has been here attempted. A  brief reference 
to the authorities is sufficient. As to the case of 
Booth v. Briscoe (2 Q. B. Div. 496), it  is only 
necessary to say that, assuming that case to have 
been rightly decided, which it  is not necessary to 
determine here, it  differs widely from the present 
one, and it is no authority for the respondents 
contention. That was a case in which the plain
tiffs, managers of an asylum, brought an action 
in respect of a libel which did not reflect upon them 
individually or by name, but upon the manage
ment. They brought a joint action, and re
covered joint damages. No objection was taken 
to the constitution of the action until the matter 
came before the Supreme Court after tria l, and 
Lord B ram well came to the conclusion, in the 
circumstances I  have mentioned, that, as the 
complaint was of one and the same wrong, 
they might be joined as co-plaintiffs. In  Gort v. 
Bowney (17 Q. B. Div. 625) two plaintiffs suing 
together claimed relief in respect of separate and 
distinct causes of action. No objection was 
taken to the constitution of the action, which 
was referred to arbitration upon the terms that 
the costs were to abide the event; and the sole 
point to be determined was the question what was 
the event upon which the costs depended. Certain 
dicta of the Master of the Rolls in that case were 
relied upon by the respondents before your Lord- 
ships. But those dicta were not assented to by 
Bowen, L. J., and were, in fact, not necessary for 
the decision of the question at issue. A  further 
point was taken at the bar on the part of the 
respondents, namely, that the joinder^ of the 
plaintiffs in a way not authorised by Order A  V I. 
was a mere irregularity, and that the appellants 
came too late to take advantage of it. th is  
objection is not, in my judgment, well toundea. 
In  my judgment such joinder of plaintiffs is 
more than an irregularity; it is the constitution 
of a suit as to parties in a way not authorised by 
the law and the rules applicable to procedure; 
and, apart altogether from any express power 
given by the rules, it  is fu lly within the com
petence of the court to restrain and to prevent an 
abuse of its process. On the whole, therefore, 1 
come to the conclusion that the judgment of the 
Court of Appeal should be reversed, and judgment 
entered for the appellants with costs.

The L ord  C h a n c e l l o r .—M y Lords: I  am 
requested to state that Lords Watson and Mac- 
naghten, who were present during the argument 
of the case, but are not able to be here to-day, 
concur in the judgment which has been pro
posed.

Judgment of the Court of Appeal reversed; 
judgment of the Queen’s Bench Division 
restored; respondents to pay the costs in this 
House and below.

V ol. V II ., N . S.

Solicitors for the appellants, Bowcliffes, RawZe, 
and Co., for H ill, Dickinson, Dickinson, and Hut,

^Solicitors for the respondents, Wynne, Holme, 
and Wynne, for H . For sham and Hawkins, Liver
pool.

Sutiicial Committee of tije IPribg Council»

June 26, 27, and July 14, 1894.
(Present: Lords W a t s o n  and M o r r is  and Sir 

R ic h a r d  C o u c h  (with Assessors.) 
Sb u t b g a  v . A t t w o o l  ; T h e  C l ie v e d e n  ; T h e  

D i a n a , (a)
ON A P P E A L  FR O M  H E R  B R IT A N N IC  M A JE S TY ’S 

S U P R E M E  C O N SULAR  C O U R T A T C O N S T A N T I
N O P LE .

Collision—Biver Danube—Ascending and descend- 
ing ships—Art. 32 of the Bkgulations for the 
Navigation of the Lower Danube.

Under art. 32 of the Begulations applicable to the 
Navigation of the Lower Danube, directing that, 
“ when a vessel ascending the river finds itself 
exposed to meeting a vessel descending at a point 
which does not afford sufficient breadth, she must 
stop below the passage till the other vessel has 
cleared i t ; and i f  the ascending vessel should be 
actually in the passage as the other approaches 
it the descending vessel must stop above until the 
passaqe is c h a r a t  ascending ship must stop 
below the passage until a descending ship lias 
cleared it whenever the ascending ship has notice 
that i f  she proceeds she will be exposed to the 
risk of meeting the descending slap at or m ar 
that point; and the descending vessel must stop 
above the passage when the ascending ship has 
reachea such point and has actually begun to 
navigate the contracted passage before notice is 
conveyed to her that i f  she proceeds she will be 
exposed to the risk of meeting the descending 
ship at or near the point.

Where the ascending ship neglects to stop below the 
passage it is the duty of the descending ship to 
refrain from any attempt to exercise her right of 
precedence when the intention of the ascending 
steamer to violate the regulations becomes reason
ably apparent.

Semble: The channel at the lower part of the 
Bulina Cut is not within the scope of art. 32 of 
the Danube Begulations.

T h is  was an appeal by the master of the Austrian 
steamship Diana from the decision of the Supreme 
Consular Court at Constantinople (in Vice-Ad
m iralty), holding the Diana alone to blame for a 
collision in the Danube with the English steamship 
Clieveden, and dismissing the petition of the ap
pellants in the action; and, in a cross-action 
brought by the respondent, ordering judgment to 
be entered for the respondent.

The collision occurred at the entrance to the 
cut where the Sulina arm of the Danube di /erges 
from the St. George’s arm.

The case on behalf of the appellants was, that 
the Diana, a steamship of 1036 tons register, 
belonging to the Austrian Lloyd Company, left 
Galatz. at 8  a.m. on the 19tli Oct. 1892, and pro
ceeded down the Danube with a general cargo for

(a) Reported by Boiler Aspinall, Esq., Barriater-at-Law.
3 R
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Sulina and Constantinople. A t about 12.20 p.m. 
the Diana reached the 46th mile post, and was on 
the south side of the channel when a steam-tug, 
towing some barges, was sighted about a mile and 
a half off in the Sulina arm of the river, coming 
up on the north side, the Glieveden being at the 
same time sighted following the tug, but about a 
mile behind her. The Diana reduced her speed as 
a measure of precaution and passed the tug port 
side to port side a little  above the 4 5 th mile post. 
The whistle of the Diana was then blown a single 
blast, which was answered by a single blast from 
the Clieveden, and the Diana slowly continued her 
course. The Clieveden advanced at a high rate of 
speed, and when at a short distance from the 
Diana suddenly starboarded and rendered a col
lision inevitable. The engines of the Diana were 
put fu ll speed astern, but the Clieveden with her 
port bow struck the Diana, doing her considerable 
■damage.

The case on behalf of the respondent was, that 
the Clieveden, a British steamer of 1038 tons net 
register, was on the day in question navigating up 
the Danube, laden with a cargo of coals from  
Cardiff for Galatz. When she had ascended to 
about the 43rd mile post she saw the Diana at 
about the 48th mile post, and shortly afterwards 
the Clieveden’s engines were put at half-speed 
in order to avoid overtaking a tug and her 
tows in the narrow waters. When the Clieveden 
Lad got to about one-third of a mile from Tchatal 
Point, a t the exit of the cut, the engines were put 
to slow, and the Clieveden approached the point, 
her speed being then about one knot over the 
ground, the helm was ported and kept a little  to 
port to keep her in the channel, and one blast was 
fclown on her whistle as a signal to the Diana. 
The Diana was at this time in the broad river, a 
short distance above the 45th mile post, and 
bore about ahead, but on the starboard bow withal 
of the Clieveden, and the Diana was approaching 
the Clieveden as if  intending to pass between the 
■Clieveden and the north bank of the river. Very 
shortly afterwards the Diana was observed to be 
approaching as if  under a port helm, but it  was 
then too late to safely execute that manœuvre, 
and notwithstanding that the engines of the 
Clieveden were at once reversed fu ll speed astern, 
the Diana coming on at a high rate of speed with 
her port bow struck the port bow of the Clieveden 
a very heavy blow.

On the 4th Sept. 1893 the Supreme Consular 
Court at Constantinople delivered judgment, 
'finding the Diana alone to blame for negligent 
navigation, and also held the part of the cutting 
in  question to be a place to which, with reference 
to  the vessels concerned, art. 32 was applicable, 
and that the Diana had violated its provisions. 
A rt. 32 of the Danube Regulations, so far as it  
is material to the case, is as follows :

When a vessel ascending the river finds itself exposed 
to meeting a vessel descending at a point which does not 
afford sufficient breadth, she must stop below the passage 
t i l l  the other vessel has cleared i t  ; and, if  the ascending 
vessel should be actually in the passage as the other 
approaches it, the descending vessel must stop above 
.until the passage is clear.

The Diana appealed from the above decision, 
and submitted that it should be reversed or varied, 
and the Clieveden should be pronounced alone to 
'blame, for the following among other reasons :
1. Because the learned judge was wrong in law in

his decision as to the regulation or regulations 
applicable to the navigation both of the Clieveden 
and the Diana in the circumstances. 2. Because 
the Clieveden should have been held in fau lt for 
not bearing towards her starboard side of the 
channel in obedience to art. 34 of the Danube 
Regulations. 3. Because, if  art. 32 of the Danube 
Regulations applies, the Clieveden was in fault 
for not waiting below Tchatal Point until the 
Diana had cleared it. 4. Because art. 35 of the 
Danube Regulation applies. 5. Because the 
Clieveden was, in the circumstances, being navi-

fated at an improper and excessive rate of speed.
. Because the Clieveden neglected to slacken 

speed, or stop and reverse her engines in due 
time. 7. Because it appears by the evidence that 
the collision and damage consequent thereon are 
imputable solely to the negligent and improper 
navigation of the Clieveden.

The respondents submitted that the decision 
was in all respects correct, and ought to be 
aifirmed for the following among other reasons:
1. Because the collision was not caused or con
tributed to by any act or omission of those on 
board the Clieveden. 2. Because, notwithstanding 
any act or omission of the Clieveden which may 
have contributed to the collision, the Diana might 
have avoided the accident by the exercise of 
ordinary care and diligence. 3. Because the 
collision was caused by the fau lt or default of the 
Diana : (1) in not keeping a proper look-out; (2) 
in not duly or in due time easing or stopping and 
reversing her engines; (3) in improperly neglect
ing to keep clear of and away from the entrance 
to the Bras de Sulina, whilst the Clieveden was 
coming up and out of the said narrow passage; 
(4) in improperly attempting to pass the Clieveden 
at a point where there was not sufficient breadth. 
4. Because the evidence adduced by the appellant 
is unsatisfactory, and on material points is un
reliable.

Sir Walter Phillimore and Stubbs for the appel
lants.— The ascending vessel must, rule or no 
rule, give way here as in other rivers. In  the 
Thames and Tyne, for instance, this is provided 
for by the rules; in other rivers, such as the Elbe 
and Scheldt, it is the recognised practice of navi
gation. The failure on the part of the Clieveden 
to stop and reverse earlier was wrong, for those in 
charge of her were bound to know that the vessels 
would meet at a dangerous place, such as is 
contemplated by art. 32 of the Danube Regula
tions.

Bueknill, Q.C., Safford, and Holman for the re
spondent.-—The place of collision was an unsafe 
place for the vessels to pass each other. The 
Clieveden being there properly she was entitled to 
be free from interference, and, in accordance with 
the latter half of art. 32, it was the duty of a de
scending vessel outside the passage to stop above. 
The Diana ought to have seen the Clieveden 
coming through the cut in plenty of time to have 
stopped above the cut. adv. vuU.

July 14.—Their Lordships’ judgment was de
livered by

Lord W a t s o n .—Shortly after mid-day on 
the 19th Oct. 1892, and in clear weather, 
the Austrian steamship Diana and the British  
steamship Clieveden met and collided in 
the river Danube, at or nejir the point
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where the Sulina arm diverges from the St. 
George’s arm of the river. The Sulma arm, which 
runs a separate course eastward from that point 
until it  reaches the Black Sea, branches off from 
the north side of the St. George’s arm, and com
mences with an artificial cut more a 
quarters of a mile in length, and above 400 feet m 
width, measuring from bank to bank. Througho 
the upper half of its length the water of the cut m 
question is much deeper to the south of mid- 
channel than to the north of that line, ’where it 
gradually shoals out until it  reaches a mud bank; 
and the breadth of available waterway depends 
uDon the draught of the vessels navigating it. 
The length of the Diana was 270 feet, and her 
breadth of beam 35 feet; whilst the Chevedenwas 
250 feet long, and 37 feet across her beam. Bach 
vessel was a little  over 1000 tons burthen, and was 
drawing 164 feet of water. For ships of that 
draught, the waterway of the upper half of the 
cut, during average low water, did not exceed from 
180 to 200 feet in width, and was confined to the 
south of the mid-channel line. Atone point, about 
250 feet below its divergence from the fat. George s
arm, the available waterway o f the cut is, fo r a
very short distance, greatly reduced m width by 
shoal water on the north. For vessels with a 
draught of 164 feet it  is not wider, during average 
low water, than 120 feet at that point, 
evidence shows that on the day of the collision the 
water of the Danube was exceptionally low, and, 
although there are not sufficient data for a precise 
calculation, it  must, in the opinion of their biora- 
ships, be assumed that the width of the navigable 
channel at the point in question was, at that time, 
appreciably less than 120 feet. I t  is also esta
blished by the evidence that at the upper end ot 
the cut, and for some distance above it, there is a 
cross current from north to south, which makes 
it  impossible to keep the head̂  of an ascending 
steamship steady without the aid of a port helm. 
The Diana was on her way down the river with 
a two-knot per hour current in her favour, and 
with the intention of descending the Sulina arm. 
The Clieveden was ascending that arm against 
the same current, on her way to a port above. 
The two ships appear to have first sighted each 
other, across the land, when they were about three 
miles apart; and, from that time ̂ until the col
lision occurred, they continued in sight, al .hough, 
owing to a curve in the river, their hulls did not 
become mutually visible until the distance be
tween them was considerably less than a mile. 
The proper course for two steamships approach
ing each other under such circumstances, in any 
part of the channel where there is room for them to 
pass, is to meet port to port, the descending vessel 
keeping on the south, and the ascending vessel on 
the north, of the channel. The evidence from  
both ships makes it  apparent that, from the time 
when they first came in sight, it  was the delibe
rate purpose of each to pursue her course without 
stopping until she met and passed the other. A t 
the time when the Diana and the Clieveden first 
came in sight of each other a tug, with four craft 
in tow, was slowly ascending the Sulina arm 
about a mile ahead of the Clieveden. She 
moderated her speed in order to allow the tug and 
her tows to get clear of the cut before shê  over
took them. The Diana also saw the position of 
the tug, and slowed, so as to permit the tug to 
pass her before she entered the cut. The tug

accordingly met and passed the Diana m  the 
St. George’s am , at a point somewhat less than 
half a mile above the entrance to the cut ; and a t 
that moment, the evidence appears to their 
Lordships to show, the Clieveden must have 
reached a point somewhat more than one-third ot 
a mile below the entrance to the cut. From these 
points the two vessels went on their way, with the 
result that they came into collision at the entrance 
to the cut, immediately after the stem of the 
Clieveden had cleared the narrow passage already 
described, her stem striking the port side of the 
Diana nearly at right angles. A t the instant of col
lision the Diana was heading to the, south-east, ana 
somewhat across the stream, that position being« 
apparently due to her having turned her engines- 
astern

Amid much uncertainty, two things appear 
to their Lordships to be tolerably certain. The 
first of these is, that at the time when the 
tug passed the D iana  it  must have been clear to 
both vessels that, if they both continued to 
advance, they would meet near or m the narrow 
passage; and the second, that, at the time when 
the Clieveden struck her, the D iana  was 011 
south side of the channel, and in the water which 
she was entitled to occupy if she was justified m 
pursuing her course. The Clieveden maintains 
that the collision was wholly attributable to the 
fault of the Diana, upon these two grounds : In  
the first place, she contends that it  was the duty 
of the D iana  to stop and wait above the entrance 
to the Sulina cut until the Cheveden had passed 
through it. In  the second place, she alleges 
that the D iana, when two or three ship s lengths 
above the entrance to the cut. executed a wrong 
manœuvre, by first starboarding her helm, and 
thereby opening her starboard bow to the Ĉ e d e n  
so as to indicate that she meant to cross ihe bows 
of the Clieveden, and to pass doTO between that 
vessel and the north bank; and then suddenly 
changing her course, and sheering back to the 
south. The Diana, on the other hand, maintains 
that the Clieveden was solely to blame for the 
disaster. She attributes the collision (1) to 
the failure of the Clieveden to stop and wait below 
the narrow neck of navigable water near to the top 
of the cut until the D iana  had cleared it  ; and 
(2) to the Clieveden having, just before the col
lision, rendered it  inevitable by changing her course, 
from the north to the south side of the channel. 
The case thus presented in argument involves 
two separate questions. The first of these is, 
whether it  was the duty of one of these ships to 
stop and wait until the other passed; and, if  so 
upon which of them that duty was incumbent ? 
The second relates to their mutual charges ot 
faulty manoeuvring at the time when they had come 
within a few ship’s lengths of each other. In  con
sidering the first question, their Lordships enjoy 
the advantage of having the main facts necessary
to its determination ascertained beyond reasonable
dispute. But, in so far as it  bears upon the 
second question, the evidence from the two ships 
is conflicting, and, if it  be reconcilable at all> 
cannot be reconciled without giving the witnesses 
on either side credit for a considerable amount of 
exaggeration. In  discussing the first of these 
questions, both parties relied, with equal con- 
fidence, upon art. 32 of the Regulations appli- 
cable to the Navigation of the Lower Danube, 
which contains (inter alia) this provision : “ When
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a vessel ascending the river finds itself exposed to 
meeting a vessel descending at a point which does 
not afford sufficient breadth, she must stop below 
the passage t ill the other vessel has cleared i t ; 
and if  the ascending vessel should be actually in 
the passage as the other approaches it, the 
descending vessel must stop above until the 
passage is clear.” I t  is a comparatively easy 
matter for a ship steaming against a two-knot 
current to come to a dead halt, without stopping 
her engines and without losing her Bteerage way. 
B ut a ship descending with the current cannot, 
by stopping her engines, and without reversing, 
reduce her speed below two knots an hour; and, 
when her speed is reduced to that lim it she drifts, 
and her helm practically loses all control over her 
movements. These considerations afford an 
obvious reason for requiring that, in the circum
stances to which the first part of the rule refers, 
the ascending shall give way to the descending 
vessel. In  their Lordships’ opinion, that part of 
the rule becomes imperative whenever an as
cending ship, approaching “ a point which does 
not afford sufficient breadth,” has notice that, if 
she proceeds, she w ill be exposed to the risk of 
meeting a descending ship at or near that point. 
The second part of the rule is not, in their 
opinion, meant to come into operation, except in 
cases where the ascending ship has reached the 
point of danger, and has actually begun to navigate 
the contracted passage before any such notice 
was conveyed to her. The Sulina arm may fairly  
be described, throughout its whole length, as a 
narrow channel, its waterway being more or less 
contracted at various points in its course. That a 
“ narrow pass ” is not, within the meaning of the 
Regulations, the same thing with a passage which 
does not “ afford sufficient breadth ” is evidenced 
by the terms of art. 36, which provides for one 
steam-vessel overtaking and passing another “ in 
a narrow pass.” But their Lordships entertain 
no doubt, and their view was confirmed by the 
opinion of their assessors, that the short neck of 
contracted waterway, just below the entrance to 
the Selina cut, did not, on the day of the collision, 
afford sufficient breadth to permit two vessels of 
the size and draught of the Diana and the 
Clieveden to navigate it  at the same time with 
safety. They are not prepared to affirm that the 
channel below that point, though somewhat con
tracted, came within the scope of art. 32. They 
were advised by their assessors, in whose 
opinion they concur, that the Clieveden would 
have been justified in proceeding up the north 
side of that channel, if she had stopped short 
of the narrow neck leaving sufficient room 
for the Diana to pass _her on the south. 
Their Lordships are of opinion that the Clieveden 
could not, except through negligence, have failed 
to observe that, by advancing as she did, she 
would probably, if  not certainly, encounter the 
risk of meeting the Diana at or near the point of 
danger. I t  was therefore her plain duty to stop 
and wait before she reached that point. No doubt 
her master Btates that it  would not have been 
“ prudent ” for the Clieveden to stop her engines. 
B ut the only reason which he assigns for that 
view is “ because we intended to go out of the other 
channel before the other ship came in.” That 
the Clieveden acted in gross violation of her duty 
in endeavouring to press through the narrow neck 
before the Diana could reach it  does not appear

to their Lordships to admit of reasonable doubt. 
That she was maintaining an undue rate of 'speed, 
for the purpose of attaining that object, is 
evidenced by the fact that, although she was 
going against the current with her engines re
versed at the moment of contact, she, after col
lision, had still sufficient way on to push 
aside the stem of the Diana and proceed up 
stream. The Clieveden being clearly to blame, it  
remains for determination whether the other col
liding vessel can be acquitted of contributory 
fa u lt; and upon that point their Lordships have 
been unable, upon a careful consideration of the 
evidence, to come to the conclusion that the Diana 
was free from responsibility. Their Lordships 
attach no importance to the allegation of the 
Clieveden’s witnesses to the effect that the Diana 
manoeuvred so as to indicate that she meant to 
cross the bows of the Clieveden and go down the 
north side of the cut. In  order to get into her 
proper position on the north side of the cut it  
was necessary for the Diana, whose course had 
been down the middle line of the St. George’s 
arm, to make some use of her starboard helm ; 
and the probable, if  not the inevitable, result of her 
doing so, owing to the cross current which pre
vailed at that part of the river, would be to make 
her head unsteady, and at times to expose her 
starboard instead of her port bow to the Clieveden. 
That fact ought to have been known to those who 
were navigating the Clieveden. I t  is difficult to 
suppose that they really believed the Diana was 
crossing to the north side of the channel; and, if 
they did entertain the belief, it  was in the circum
stances without justification. I t  does not appear 
to their Lordships to be doubtful that, although 
the Clieveden was clearly wrong in forcing her 
way first through the narrow neck, it  became the 
equally plain duty of the Diana to refrain from  
any attempt to exercise her right of precedence, 
whenever the intentions of the Clieveden to 
violate the regulations became reasonably ap
parent. And they cannot, taking into account 
the evidence given by witnesses from the Diana 
herself, come to the conclusion that she fulfilled 
her duty in that respect. According to these 
witnesses, they observed that the Clieveden was 
coming up the cut at a high speed, and that she 
maintained her speed up to and beyond the point 
where she ought to have stopped and waited. The 
Diana paid no heed to these indications. Her 
captain says, “ Even if there had been another 
steamer alongside the Clieveden it  would have been 
safe and practicable for them to come out, and a 
third to enter at the same time, with the precautions 
taken by the Diana to enter, to go slow with her 
engines.” Accordingly she went on, intending 
to pass the Clieveden, port to port, whether the 
latter vessel had cleared the neck or n o t; and she 
did not stop and reverse until she saw that the 
Clieveden was coming straight into her. That, in 
the opinion of their Lordships, was an unsea
manlike and an unwarrantable proceeding. The 
Clieveden could not, in the then state of the river, 
enter and pass upwards through the neck without 
coming so far towards the south side of the 
channel as necessarily to interfere with the course 
of a vessel of similar size going down that side. 
Being of opinion that both vessels were in fault, 
their Lordships w ill humbly advise H er Majesty 
to reverse the orders appealed from ; to pronounce 
a finding to that effect; to order that no costs be
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allowed to either party in the court b e io w ^ d  
to rem it the cause for furthei pi , £
of the finding. There wdl be no costs ot this

S o lic ito rs  for the appellants, Stokes, Saunders,

S o U c ifo r for the respondents, T. Russel Kent

Sttijremc Coxcrt of loiiicatore.

COURT OF APPEAL.

June 29 and July 2,1894.
(Before B in d l e y , L opes, and D a v e y , L .J J .)

R e is c h e r  v. B o r w ic k . (a)
APPEAL PROM THE QUEEN S BENCH DIVISION.

Marine insurance — Proximate f au*e of k®*
“ Damage received in  collision /  aner
while being towed to place of repair after
collision. . , . „

A tug was insured against_ “ the ns of c o 1 
and damage received m collisio .,
object.” The policy did not include'. the penis of 
the sea. The tug ran against a P at™3 ŝ  
which did it  considerable injury, including 
damage to the engine-room machinery, an 
amongst other things broke the cover of the con
denser, leaving an opening about twenty V f f  
inches in area. The tug commenced leaking 
and there being danger that the water would 
come into the ship through the ejection pipes 
and the hole in the condenser cover, the pipes 
were plugged from the outside.

While she was being towed to a place of repair, 
a plug came out and the water rushed into the
engine-room through the ejection pipes and the 
hole in the condenser cover, and she began t o Ji U 
rapidly. An attempt to again plug the ejection 
pipes failed, and the vessel sank.

Held, that the collision, and not the towing, woe 
the proximate cause of the\los8’ f  , 
insurers were liable under the po licy for a total
loss. .

Decision of Kennedy, J . affirmed.
T h e  action was brought upon a _ marine p ^ y .  
hy which the steam-tug Rosa was insured_agam 
“ the risk of collision and damage »M w ed to 
collision with any object, including ic  , 
the Danube or its tributaries. Thepohcyddnot 
include perils of the sea. During the currency ot 
the policy, whilst the Rosa was engaged upona 
trip  in the Danube, she ran against a floating 
snag which first struck the bottom of the ship 
and8’then fouled the port paddle-wheel and 
damaged the vessel. That damage included 
serious injury to the engine-room machinery, and 
among other things the breaking of the cover of 
the condenser, which le ft an opening some twenty 
square inches in area. In  consequence of the 
¿m age received the vessel commencedleakmg 
and there was imminent danger of the entrance 
of water through the ejection pipes and the con-

(*) Reported Dy W . 0. Biss, Esq., Barrister-at-L&w.

■nines were plugged from the outside. The collision 
oceurredon thenightof the4thM arch 1892 The 
captain immediately sent for assistance to the 
owner, and assistance came m the shape of a tug 
called the.Olga, which arrived on the 6th March, and 
on the night of the 6th commenced to tow the vessel 
to a place where she could be repaired and the 
damage made good. On the mornmg of the 7th, 
while she was being towed by the Olga, a large 
quantity of water poured into the engine-room 
through the hole in the condenser cover which 
had been made by the collision with the snag, and 
caused the vessel to fill rapidly. This inrush of 
water was caused by the plug which had been 
placed in the ejection pipe on the port side of the 
Rosa having suddenly fallen out The towing 
was then stopped, and an attempt was made to 
stop up the aperture in the ejection pipe, through 
which the vessel was filling, but without success; 
and in order to prevent the Rosa from sulking m  
deep water, as otherwise she would have done, the 
Olga towed her towards the southern bank of the 
river, but whilst this was being done the Olga 
suddenly took the ground, and then the Rosa 
became ̂ stranded and partly submerged, and was

abThe°plaintifi claimed damages for the total 
loss of the vessel. The defendants paid into 
c o u rt a sum sufficient to satisfy their liability, if  
any for the damage sustained by the collision 
to th  the snag up to the time when the vessel was 
token in tow by the Olga, but with a denial of 
S t y  W ith respect to the subsequent damage, 
they contended that they were under no liability, 
mi the ground that the proximate cause of that

f i X .  j w S S r * »  the * r  tLe
fu ll amount claimed.

Pickford, 0 .0 . and J. A. H am ilton  for the 
appellants —The collision was not the proximate 
cause of the loss of the ship. The actual cause 
r f t h e  towing of the ship through the water, 
and the defendants are not liable :

P ink  v. Fleming, 6 Asp. War. la w  Cas. 554; 63 
L. T. Eep. 413 ; 25 Q. B. Div. 396.

The ship was lost by perils of the sea:
Dudgeon v. Pembroke, 3¡Asp.Mar. LawCas. 393;

36 L. T. Eep. 382 ; 2 App. Cas. 284, 295 
Davidson v. Burnand, 3 Mar.^Law Cas. °.S. 207 , 

19 L. T. Eep. 782 ; L. Eep. 4 C. P. 117.
The coming out of the plug was not a necessary 
consequence of the collision. The defendants are 
only liable for damage received to the co hsion, 
not for a loss which can be traced to the collision.

Cohen, Q.C. and C. C. Scott for the respondent.- 
This is an insurance against loss by collision and 
damage received in collision. If‘ the water had 
immediately come in through the hole> m the con
denser cover and caused the ship to sink, the 
defendants would without doubt have been liable 
under the policy to pay the sum insured m case 
of such loss. The collision caused the hole, and 
before that hole could be repaired the ship was 
lost through the water coming m through it. 
Therefore the defendants are equally liable. _ The 
loss can be traced to the damage received in the 
collision. The last cause was the hole m the 
condenser cover caused by tLe collision.

Pickford in reply. Gur, ^
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July 2. L in d l e y , L.J.—There is no doubt 
that, m considering the liabilities o£ underwriters 
ot marine insurance policies, it  is a cardinal 
rule to regard,“ proximate ” and not “ remote ” 
causes of loss This rule is based on the 
intention of the parties as expressed in the 
contract into which they have entered: but the 
rule must be applied with good sense, so as to 
give effect to, and not to defeat, those intentions 
ih e  risks insured against in this policy are: “ the 
nek of collision (as per clause attached), and 
damage received m collision with any object 
including ice.” The “ risk of collision a s ™  
clause attached ” refers to collisions with other 
ships, and may be disregarded. The other risk 
refers to and includes such a collision as took 
place in the present case, viz., a collision between 
the ship insured and a snag in the river which 
she was navigating. She was injured by a peril
insured against, and liability to make good that

arisen, and is not denied. The extent 
ot that liability is the matter in dispute. Is  the 
liability confined to repairing the injured parts P 
I f  not, does the liab ility extend to making good 
all loss or damage which is, in fact, attributable 
r  occasioned by the collision P The
liability of the underwriters cannot, I  think be 
restricted to repairing the injured parts, and, 
indeed, counsel for the underwriters did not 
seriously contend that it could. I f  the ship had 
sunk, and been lost under such circumstances as 
to render the inference unavoidable that the 
collision caused the loss, it is plain that the cost 
ot repairing the damage would not be the 
measure of the liability of the underwriters. 
Ih e  moment, however, that this conclusion is 
arrived at, it  is difficult to see on what principle 
liability for a loss occasioned by that injury can 
be excluded, except upon the ordinary principles 
applicable to remoteness of damage. The fact 
that some fresh cause arises, without which 
the injury would not have led to further loss, is 
I  think, m such a case far from conclusive. 
Assume that this ship would have floated in calm 
water notwithstanding the in jury she had 
sustained by the collision, and suppose that 
before such injury could be made good, the water 
became so rough as to get into her and sink her 
by reason only of her injured condition, such loss 
would, in my opinion, be proximately, though not 
exclusively, caused by the collision, and would fa ll 
on the underwriters of a policy worded as this 
policy is. I t  may be that such a loss would also 
be covered by a policy against perils of the sea in 
the ordinary fo rm ; but this does not, in my 
opinion, show that no liab ility attaches under a 
policy such as the present. Policies may be so 
worded as to overlap and cover some risk common 
to them all. The sinking of this ship was 
proximately caused by the internal injuries 
produced, by the collision, and by water reaching 
and getting through the in j ured parts whilst she 
was being towed to a place of repair. The sink- 
ing was due as much to one of these causes as to 
the other; each was as much a “ proximate” 
cause of her sinking as the other, and it  would, 
1? opinion’ be contrary to good sense to hold 
that the damage by the sinking was not covered 
by this policy. Negligence or mismanagement 
on the part of those on board the ship is not 
suggested. To stop up the ejection pipes was 
right and proper, and, although one of them

v. B o r w ic k . [C t . of A pp .

became unstopped, and water reached the injured 
parts through this unstopped pipe, this was not 
the result of negligence. A ll was done that 
could be done to save the ship and get her out of 
harm s way, and she sank because, notwithstand- 
mg all efforts to keep water out of her, water 
got into her through the hole in her condenser 
cover which had been caused by the collision. I  
feel the difficulty of expressing in precise 
language the distinction between causes which 
co-operate in producing a given result. When 
they succeed each other at intervals which can be 
observed, it  is comparatively easy to distinguish 
them and to trace their respective effects, but 
under other circumstances it may be impossible 
to do so. I t  appears to me, however, that an 
injury to a ship may fairly be said to cause its 
loss if, before that in jury is or can be repaired, 
the ship is lost by reason of the existence of that 
injury—-i.e., under circumstances which, but for 
the injury, would not have affected her safety! 
I t  follows that if, as in this case, a policy is 
effected covering such an injury, it  w ill in the 
circumstances supposed extend to the loss of the 
ship, for in the case supposed the injury w ill 
really be the cause of that loss—the causa 
causans and not merely the causa sine qua, non. 
I  am not aware of any authority opposed to this 
view. I t  is consistent with the judgment in Pink 
v. Fleming (ubi sup.), which is more favourable to 
the appellants than any other authority cited or 
known to me. In  my opinion the judgment 
appealed from is correct, and this appeal must be 
dismissed, with costs.

L opes, L.J. This is a policy indemnifying the 
insurers against “ the risk of collision” (by which 
I  understand collision with, other ships) “ and 
damage received in collision with any object, 
including ice ” The question is, under the circum- 
stances of this case, was the damage u received in 
collision ” with a snag in the river Danube ? I t  is 
admitted that damages for the in jury sustained 
by the condenser are recoverable, but it is con
tended that what subsequently happened was not 
attributable to the collision as a proximate cause, 
but to some intervening and independent cause. 
[His Lordship then stated the facts set out 
above.] In  cases of marine insurance it is well- 
settled law that it  is only the proximate cause 
that is to be regarded and all others rejected, 
although the loss would not have happened with
out them. Damage received in collision must 
therefore in this case be the proximate cause of 
the loss to entitle the plaintiff to recover. The 
damage received in the collision was the breaking 
of the condenser, and it  was the broken condenser 
which really caused the proximate loss. The tug 
was continuously in danger from the time the 
condenser was broken, and the broken condenser 
never ceased to be an imminent element of danger, 
though that danger was mitigated for a time by 
the insertion of the plug in the outside of this 
vessel. The cause of the damage to the condenser 
was_ the collision, and the consequences of the 
collision (that is, the broken condenser) never 
ceased to exist, but constantly remained the 
efficient and predominating peril to which the 
damage now sought to be recovered was attribut
able. I t  was contended that the towing the tug  
through the water after the collision was the 
proximate cause of the loss now sought to be'

■ recovered. I t  was, however, admitted that this
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was a reasonable and proper act in the circum
stances. This may have been a concurrent cause, 
and one without which the loss would not have 
happened, but in my judgment it is not, but 
the broken condenser is, the proximate cause. 
The appeal must therefore be dismissed.

D a v e y , L.J.—In  this case the appellants admit 
that damage done by water coming through a hole 
caused by a collision with any object is damage 
against which, the assurers are bound to indemnity 
the assured. W hat is the causa proxima ot tlie 
damage caused in this case ? The o n ly  answei 
seems to me to be the inroad of the water through 
the hole in the condenser. W hat made the hole 
in the condenser ? The collision made the hole m 
the condenser, and the broken condenser was a 
continuing source of risk and danger. -the 
failure of the attempt to mitigate or stop the 
damage arising from the breach in the condenser 
cannot, in my opinion, be justly described as the 
cause of the ultimate damage. I  therefore agree 
in the judgments which have been given.

Solicitors for the plaintiffs, Vanderpump and 
Eve.

Solicitors for the defendants, Waltons, Johnson, 
Bubb, and Whatton.

Nov. 29, Dec. 1 and 11,1893.
(Before L in d l e y , Sm it h , and D a v e y , L.JJ.) 

T h e  M a e y  T h o m a s , (a)
IWarine insurance—“ General average and salvage 

charges payable according to foreign statement 
—Bills of lading—Exceptions—Effect of—Dutch 
law— Contribution by cargo owners—Liability 
of underwriters on ship—Pa/rticular average.

Plaintiff, a shipowner, effected with the defendants 
two policies of insurance on a ship and freight 
containing the words, “ general average payable 
according to foreign statement,” and the usual 
sue and labour clause. A loss occurred owing to 
the vessel stranding through the negligence of the 
master, and a general average statement was 
drawn up {at Rotterdam) in accordance with 
Dutch practice. Various charges which were in
curred in getting the ship and cargo off were 
apportioned as general average, which, i f  the 
average statement had been made in England, 
might have been treated as particular average on 
ship and freight, or as charges under the sue 
ana labour clause. The shipowner was unable 
to obtain contribution to general average from 
the cargo owners, because by Dutch law when a 
loss occurs through the negligence of the master, 
contribution to general average losses cannot be 
recovered from the cargo owners by the ship
owner, even though {as in this case) the bills of 
lading contain the exception of “ strandmgs, 

'. even when occasioned by negligence, de
fault, or error in judgment by the pilot, master, 
or other servants of the shipowner.” The ship
owner then brought this action on the policies on 
ship and freight to recover as particular average 
on ship and freight, or as charges under the sue 
and labour clause, what they were precluded by 
Dutch law from recovering as general average.

Held, that the plaintiff having agreed to be bound 
by a foreign average statement, could not now go 
behind the statement drawn up at Rotterdam,
(a) Eeported by Butles A spinall, Esq., Barrister-at-Law.

and could not recover as particular average 
charges which had been treated as general 
averaqe in  the foreign statement, and that the 
foreign statement governed as between the assured 
and the underwriters.

T h is  was a cla im  by the  owners o f the steamship 
Mary Thomas, under policies o f m arine insurance 
on ship and fre ig h t. The ship in  the  course o f 
a voyage stranded ow ing to  the negligence of her 
m asterj and the p la in t if f  now sought to  recover 
under the sue and labour clause certa in sums 
o f money which he had unsuccessfully sought 
to  recover abroad in  general average from  the 
cargo owner.

July 25 and 26, 1893.—The case was argued on 
an agreed statement of facts with the documents 
attached there. The facts and arguments of 
counsel appear from the judgment of Barnes, J.

Joseph Walton, Q.C. and Holman, for plaintiffs,

Dickenson v. Jardine, 18 L. T. Hep. 717; L. Hep. 
o n p  A39 •

The Carron Park, 63 L. T. Eep. 356 ; 15 P. Div. 203;
6 Asp. Mar. Law Cas. 543; . . „

Dixon v. Whitworth, 40 L. T. Eep. 718; C. A. 43, 
p. 365; 4 C. P. Div. 371; 4 Asp. Mar. Law Cas.

i l r e  rMUcUson, 38 L. T. Eep. 802 ; 3 Q. B. Div 
558 ■ 4 Asp. Mar. Law Cas. 11; in the House of 
Lords! 41PL. T. Eep. 323 ; L. Eep. 4 App. Cas. 
755 ; 4 Asp. Mar. Law Cas. loo.

Carver for the defendants.
Barnes, J.—This case raises some questions 

of complication and difficulty, I  think pa J 
owing to the form in which the case ls .8̂ ted  for 
the opinion of the court. The action is brought 
by the5plaintiffs, who are the owners of the steam
ship Mary Thomas, against the defeudants upon 
two policies of insurance, the one bemg for lOOOL 
upon the Mary Thomas, valued at 28,0001., the 
othm being for 12001. on freight chartered or 
otherwise in the said vessel. I  think both the 
policies contain a clause that f enerf  
is payable as per foreign custom and York 
Antwerp rules in accordance with the contract of 
affreightment, that on * e  ship having the words 
“ also salvage charges.” The policy upon the ship 
appears to form one of a number under which, she 
was insured, so far as I  gather from the average 
statement. I t  seems that the vessel was on a 
voyage from Nicolaieff to Rotterdam, with a cargo 
of grain, and it  was on that freight she was 
insured. In  the course of the voyage she stranded 
on a reef off the island of Malta. Thereupon the 
usual class of operations were entered upon by 
which the cargo was partially discharged and 
taken into Malta, and the ship was ultimately 
successfully got off and taken into Malta. A fter
wards the cargo was completely discharged, the 
ship was repaired, and the cargo reloaded. Her 
voyage was continued, and ultimately her cargo 
was delivered at Rotterdam. That having taken 
place, a statement of general average was made 
up at Rotterdam, at the request of the plaintiffs, 
in accordance with the law and practice there 
prevailing. The result of that general average 
statement was that a sum of 37921.7s. 5d. was carried 
into the general average column, which then 
required to be apportioned amongst the various 
interests. Accordingly the statement proceeds to 
apportion it. The shipowner, in  respect of his
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interest in the ship, is to contribute the sum of 
1692Z. 1«. 104., the cargo 2049Z. 9s. 54., and the 
freight 2301. 16s. 24. The statement was put 
before the underwriters, including the defendant, 

r?sPect oi the policy on ship the sum of 
-05t. 4s. is shown to be due from the underwriters 
on the ship in respect of a claim on that policy. 
In  respect of the claim on the policy upon the 
freight, the defendants are shown to be liable for 
the sum of 163Z. Os. 24. in the same manner. 
Thereupon the defendants, having that statement 
put before them by the plaintiffs, liquidated the 
demands made upon them in pursuance of it, and 
m fact discharged, unless something should alter 
it, their liability for all payments on the policy. 
But the plaintiffs had to demand from the cargo 
1 ja. ProP°I^on of the general average which was 
attributed to it  in the_ statement, and thereupon 
they made their claim in Holland against the con- 
f  lS?ees of ^ e  cargo, and were met by this answer:
‘ We> the consignees, are not responsible to you 

for any contribution ip general average, because 
although the hills of lading under which the 
cargo was earned exempted the shipowners from  
responsibility, for, amongst other things, accidents 
of navigation, strandings, and damages caused 
thereby, even when occasioned by the negligence, 
default, or error in judgment of the pilot, master’ 
or other _ servants of the shipowners, yet that 
while freeing the owners from the responsibility for 
the loss brought about by the stranding, which it  
is said was caused by negligence, does not affect 
the ordinary rules applicable to a claim for general 
average, and that as the general average loss was 
really brought about by the negligence of the plain
tiffs or their officers in charge, the plaintiffs cannot 
claim from us (the consignees) any contribution in 
general average.” That contest, so raised, came 
before the courts in Holland, and ended in a 
decision that the cargo owners were not in the 
circumstances liable to make a contribution in 
general average or otherwise to the shipowner. 
There was an appeal upon that matter, and the 
judgment was affirmed. I  think that pending the 
appeal, on examination of the average statement, 
it  appears that part of the final item for general 
average included the costs of certain repairs of 
the ship, and that I  suppose had been so included 
in accordance with the law and practice at 
Rotterdam. But as that item, so far as it  related 
to the cost of repairs, would not, according to the 
decision in this country of Dickenson v. Jardine 
(18 L . T. Rep. 717; L . Rep. 3 C. P. 639), be 
a matter for which the underwriters of the ship 
could be made prim arily liable with a right to 
enforce a claim for it against the cargo owners, 
the underwriters on the ship appear to have 
assisted the plaintiffs in this appeal with the 
object of trying to force the liability on the cargo 
owners so far as it  affected that item, the plain
tiffs themselves endeavouring to establish that 
liab ility so far as it affected general contribution. 
A  further statement was made up in this country 
by Messrs. Manley, Hopkins, Son, and Cookes, 
with a view of seeing how that particular matter 
stood, and that item which I  have mentioned as 
the gross amount of the general average, namely, 
39721. 7s. 54., was found to be divided in the 
statement I  have last referred to in this manner— 
806Z. 9s. 34. is treated as due to repairs, 3165Z. 18s. 24. 
as due to the ordinary operations of salving ship 
and cargo. The item of 806Z. 9s. 34. is then

apportioned between the steamer, the cargo, and 
the freight, and the amount which the cargo would 
have to bear of it  is 416Z. Is. 74. There is a note to  
the effect that the underwriters being prim arily 
liable for that item for repairs, which so far as it  
related to the ship had been discharged, but so 
fay as it  related to the cargo was not yet payable, 
agreed to bear any cost which would be attributed 
to that pro rata with the other costs in order to  
endeavour to get a contribution from the cargo 
owner. The portion due from the defendants on 
that item is 14Z. 7s. 24., and that was paid by the 
defendants to the plaintiff, but when the appeal 
came on, the plaintiffs being defeated by the cargo 
owners, the underwriters did not get any portion 
back of that payment. The position is such that 
they have discharged, in addition to the original 
contribution claimed from them by the first state
ment, that extra item which relates to the cost of 
repairs.

Having failed against the cargo owners to  
obtain any contribution from them, the plain
tiffs originated what seems to me to be a re
markable idea. They turned round and said, 
“ We have failed against the cargo owners to get 
any contribution from them, and now we w ill ask 
the underwriters on the ship to pay the whole 
expenses, which are not recoverable from the cargo 
owners.” The proposition strikes one at the out
set as a very remarkable one—that where there is 
an adjustment made by which so much is appor
tioned to the ship for saving it, and so much to 
the cargo for saving it, because you cannot get it  
from those responsible for the contribution of the 
cargo, therefore the underwriters on the ship are 
to pay the whole cost of saving ship and cargo. 
That is the broad way in which this case really 
comes before me, and the broad point which I  
cannot help thinking, notwithstanding the form 
of the case, was the real case to be put before me. 
But with considerable ingenuity the plaintiffs 
have seen no doubt the strange position which 
that would result in, and they have selected out 
of the average statement certain items the details 
of which are not before me, and have taken 
portions of those items which I  suppose by some 
calculation on their part they are able to show 
have been debited against the cargo, and then 
have put forward these items and say that if you 
look at them by themselves they are items which, 
either partially or wholly, were moneys spent to 
save the ship alone. The items are these: There 
is first 799Z. 12s., “ portion originally debited (as 
per foreign statement) to cargo, of share of ex
penses incurred in putting cargo outside into 
lighters, refloating the Mary Thomas, and towing 
her into M alta.” That item seems as much a ttri
butable to saving cargo as ship. The second item  
is 150!, 8s. 94., “portion originally debited (as per 
foreign statement) to cargo of charges and ex
penses incurred with discharge of cargo at M alta.” 
That they say is merely part of the costs of 
repairs, and therefore ought to be payable by the 
underwriters on the ship. I t  is not very clear in 
this particular case whether it really was part of 
the cost of repairs, because M r. Carver has pointed 
out several reasons—one relating to the delay in 
connection with the pontoon, and the other that 
it was treated as a whole operation—why that 
should not be chargeable against the ship 
alone. The third item is 227Z. 3s. 34., “ portion 
originally debited (a3 per foreign statement) to
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cargo of agency and incidental expenses. This 
would stand or fa ll to some extent by the others. 
The last two items are 69?. 15s. 4<?.,_ balance 
portion originally debited (as per foreign state
ment) to cargo of charges and expenses incurred 
in warehousing cargo,” which they say ought to 
be borne by the ship, though I  do not in the least 
know why; and 126?. 15s. 2d., balance po ion 
originally debited (as per foreign statement) to 
cargo of charges and expenses incurred in re
shipping cargo,” w h ich  they says is an item spen 
merely in earning freight. No doubt that item, 
taken by itself, is one which speaking quite gene
rally, and without intending to lay down a rule, 
would, ordinarily speaking, be dealt with as a 
charge incurred for the purpose of earning

1 Those being the items picked out, the points 
which are taken seem to come in this way. . 
is no question whatever that the difficulty m tins 
case has been created by the fact that the court in 
Holland has held that though the bills of lading 
contain the clauses to which I  have referred, 
making the shipowner not responsible for loss or 
damage caused by stranding, when that stranding 
is brought about by negligence, it  has further 
held that the owners cannot claim from the cargo 
owners any contribution for general average. 
That is the cause of this difficulty, and if it had 
arisen in this country the point would hardly 
have occurred as it  has done, because it  has 
already been decided by Lord Hannen, 111 the 
case of The Carron Parle (63 L. T. Rep. 356 ; 
15 P. Div. 203; 6 Asp. Mar. Law Cas. 543), that 
the cargo owners would be liable for a contri
bution in general average under circumstances 
where the accident had occurred from negligence 
where by the bills of lading the shipowners were 
not responsible for that negligence. A ll I  need say 
is that, so far as my own opinion is worth express
ing after Lord Hannen’s judgment, I  entirely 
concur in the i*easoning which he expressed the 
report of that case. I t  seems to me quite obvious 
•that when by the terms of the contract of carnage 
certain responsibilities are excepted, that is to 
say, in this particular ease, the negligence ox the 
master or officer which produces the stranding 
the owners not being responsible for the conse
quences of that negligence—the position is this, 
th at the shipowner, on the one hand, has the ship 
and the freight at risk, and on the other hand the 
cargo owner has the cargo at risk. I t  is obvious 
that if both of the parties were present there at 
the time, each responsible for the difficulty in 
which they found themselves, they would naturally 
say, “ We have spent a sum of money to get out 
of this difficulty, and that we must share irom the 
benefits we get out of it.” That seems to be the 
decision in that case. Therefore indirectly the 
contract of carriage does vary the position ot 
parties towards general average, because it  varies 
the risk. But the plaintiffs’ point, which was taken 
in reply in this case, was that when the salvage 
operations are both for ship and cargo, the owners 
of the ship can in the first instance recover the 
whole cost of salving ship and cargo from the 
underwriters on the ship, leaving them to get a 
contribution from the owners of the cargo. That 
seems to me entirely wrong in principle. I t  is 
perfectly true that in one instance there is by 
virtue of the operation of the policy itself, a case 
In  which that can be done, namely, where part of 
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the subject-matter of the insurance is sacrificed. 
As the underwriters have insured that particular 
thing, the assured can say, “ Pay me for the loss 
of it, and then you can claim any benefits or 
rights I  have against any other person as a con
tribution to that loss.” B ut it  seems to me that 
that proposition, which is found in Dickenson v. 
Jardine (uhi sup.), is wholly inapplicable to a case 
of accident, and I  think it  can almost be de
monstrated to be wrong in such a case, because 
the operation of saving is taken for the benefit of 
both ship and cargo, leaving out freight for the 
moment, because it  is in the same position as the 
ship ; therefore the captain at that time, who in 
ordinary circumstances acts as agent for the 
person whose property is at risk, spends that 
money on behalf of all who are interested, and all 
who are interested must contribute to it. There
fore the shipowner ought only to contribute so 
much, and the underwriters then have to recoup 
him for what he has paid. I f  the terms of the 
sue and labour clause which were referred to by the 
plaintiffs on this point are looked at, it  w ill be 
seen that they bear out that view. W hat the 
plaintiffs want to do so far as this clause is con
cerned—and they tried to treat the general average 
in the same way—is to say that it  shall be lawful 
to sue and labour and travel fox’, in and about the 
defence, safeguard, and recovery of the subject- 
matter of this insurance, or any part thereof, and 
all the other interests at stake, and then the com
pany w ill bear their propoition of that. In  support 
of that proposition counsel for the plaintiffs 
referred me to the case of Dixon v. Whitworth 
(40 L . T . Rep. 718, 0 . A .; 43 L . T. Rep. 365; 
4 0 . P. D iv. 371; 4 Asp. M a-. Law Cas. 138; 
C. A. 327), which was the case in which M r. 
Dixon had agreed with M r. Erasmus Wilson for 
a sum of 10,000?. to transport the Cleopatra 
obelisk to this country; and, having made that 
arrangement, he put the obelisk in an iron case, 
and took out a policy with the defendants in that 
case upon goods and merchandise in the good ship 
or vessel called the Cleopatra, the iron vessel con
taining the obelisk, valued at 4000?. against the 
risk of total loss only, and then that policy con
tained the usual sea risk and the suing and 
labouring clause in the ordinary form ; and the 
case coming on before Lindley, L .J. under the 
policy after an Adm iralty suit had been instituted 
against the obelisk by salvors who had picked up 
the obelisk in its case at sea, and obtained 2000?. 
salvage, the owners then claimed on the under
writers for the repayment of that 2000?. ; and 
Lindley, L .J. held that the plaintiffs were entitled 
to recover from the defendants their proper pro
portion in accordance with their insurance of the 
sum of 2000?. That decision was reversed on 
appeal [ubi sup.) owing to the decision in the 
case of Lohre v. Aitchison (38 L . T . Rep. 802;
3 Q. B. Div. 558; 4 Asp. Mar. Law Cas. 11; in 
the House of Lords, 41 L . T. Rep. 323; L . Rep.
4 App. Cas. 755; 4 Asp. Mar. Law Cas. 168), 
which decided that salvage by independent salvors 
could not be recovered under the suing and 
labouring clause, and as the policy in Dixon v. 
Whitworth was against total loss only, the plain
tiffs could not recover for total loss, and could 
not recover under the suing and labouring clause. 
Now it  is said, although the case was reversed, 
that the observations of Lindley, L .J . on the 
effect of the suing and labouring clause in his

3 S
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judgment, show that in the first instance the 
whole of that 2000Z. could he recovered from the 
underwriters on the Cleopatra and the obelisk, 
and therefore it  follows that the whole of the 
expenditure could be recovered in the first instance 
from the underwriters on the ship. I f  the judg
ment of Lindley, L .J. is taken as not affected by 
its reversal by the Court of Appeal, it  w ill be 
found that his language when looked at is no 
authority for that proposition at all for this 
reason : after dealing with the language of the 
clauses, he says the agreement is to contribute 
(in proportion to the amount subscribed) to the 
charges of his services. In  other words, the under
writer’s agree to pay him for his services ; each 
underwriter agreeing to pay in proportion to the 
amount for which he insures. Moreover, the early 
part of the clause authorises the assured to 
endeavour to save, not his interest in the thing 
insured, but the thing itself ; and the language of 
the clause is adapted to cases in  which other 
persons besides himself are interested in that 
thing, and then he goes on to refer to one or two 
cases ; but the language is wholly inapplicable to 
the interests of persons who are not interested in 
the thing, namely, the ship, but are interested in 
the cargo, a totally different thing from the 
subject-matter of insurance—another interest 
altogether ; and in this particular case the under
writers had insured the obelisk itself and the 
entire vessel for the sum of 4000Z. ; and therefore 
by agreement between themselves and the plain
tiffs they had valued the ship and obelisk at the 
4000Z., and although there might be some interest 
on somebody’s part in the obelisk itself behind 
the plaintiff's, yet the underwriters are liable to 
the plaintiffs for the costs of saving the iron ship 
and its cargo. B ut that has nothing to do really 
with a case where a ship is at risk, with somebody 
perhaps interested as well as the plaintiff who 
insured it in fu ll ; and another interest altogether, 
namely, the cargo, which belongs to somebody 
totally different, and is not insured or affected by 
the policy on the ship. I  should like to say that if  
the cases to which Lindley, L .J. refers are 
examined, they certainly do not support the plain
tiffs’ proposition in this case. The case referred 
to by him, in which Chancellor Kent gave a de
cision, of Watson v. Marine. Insurance Company 
(7 Johnson, N . T . Rep. 57), and which seems in 
this judgment to have been taken as dealing with 
a case of different interests, and the owner’s right 
to recover against his underwriters for all the 
expenses in that case, the evidence of the losses 
set out in that report shows that the whole of the 
expenses which were in  dispute were incurred 
about the business of the ship only ; and the 
learned chancellor in giving judgment says that 
the captain proved in that case that the expendi
ture, subject to the above exceptions, was neces
sarily incurred about the business of the ship, and 
of her only ; and he expressly declines to decide 
the question of what would be the case if they 
had been partially incurred for the ship and 
partially for the cargo, for he says: “A ll these 
subjects of insurance were equally involved in the 
peril, and it  would seem to be just that the ship 
and freight should bear, these expenses in due 
proportions throughout ; and the cargo should 
bear its proportion of the first part of the 
expenses until the captain ceased to have further 
concern with it. The labour and expense were

incurred for the recovery of the ship, notwith
standing that other subjects might incidentally 
enjoy the result of the effort,” and then he refers 
to what the captain had said in his evidence. 
There are two other cases referred to in that 
case, and in the report of another case in the 
same book (Jumel v. Marine Insurance Company,
7 Johnson, N. Y . Rep. 412), one of these cases 
being that of Maggrath v. Church (1 Caines Rep. 
195), in which the same principle which is laid  
down in Dickenson v. Jardine (ubi sup.) w ill be 
found; but certainly it  did not go further than 
that, and I  think the observations of M r. Loundes 
and of M r. Phillips show that the rule which I  
am endeavouring to apply, and the way I  am 
applying it, is the true one. Therefore I  hold 
that the plaintiffs cannot, either by virtue of any 
principle or by virtue of any authority, claim to  
recover from the underwriters of the ship the 
whole amount of the expense incurred in saving 
the ship and the cargo, and can only recover the 
portion properly due to the ship.

Then the plaintiffs’ next point is, that in 
this particular case the money was under the 
circumstances only spent to save the ship, because 
the shipowner has not been able to recover 
from the cargo owner the contribution which 
he claims. The answer to that seems to me 
to be this, that as a matter of fact at the 
time the expenditure was incurred, the captain 
was acting in the ordinary way as much in the 
interest of the ship as in the interest of the 
cargo, and that the expenditure was, in fact, in 
curred in the ordinary way for the purpose of 
saving the ship, freight, and cargo. Then the 
third point is with regard to these particular 
items, and that point is th is :—Those items are 
really for saving the ship and freight, and should 
be so recoverable. W ell, some of them may be 
if the matter stood alone on a criticism of those 
terms, though only some of them really seem 
capable of being brought into the category of 
expenses incurred only for the ship. But it seems 
to me that in this case you must take the matter 
as a whole. The parties made up an average 
statement, claimed on their underwriters upon the 
footing of it, and the underwriters paid the whole 
of the amount expended for saving the ship and 
freight upon the basis of an agreement of an 
average statement properly adjusted according to 
the law of the place where it ought to be adjusted, 
and it  is impossible to pick out from that state
ment some items without taking the whole into 
account; and if  you take the whole into account 
the owners of the ship have paid their various 
proportions of the matters, which might perhaps, 
if you analysed the statement in England, be 
attributed to the cargo; and it  seems to me that 
you must take the whole of the adjustment in 
which all the items have been dealt with according 
to the law of the place of destination ; and these 
having been settled and paid for, there is nothing 
whatever to show that the plaintiffs have not 
received from their underwriters here a ll that is 
properly attributable to the saving of the ship, 
and the saving of the freight. Upon these 
grounds therefore I  have come to the conclusion 
that the questions which are put forward for my 
decision must, under the circumstance of this case, 
where the matters have really been settled between 
the parties in the way I  have already indicated, 
be answered in favour of the defendants.
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From this decision the plaintiffs appealed.
Nov. 29 and Dec. 1, 1893.—/ .  Walton, Q.C. and 

Holman, for the appellants, cited
Harris v. Scaramanga, 26 L. T. Bep. 797; L. Bep.

7 C. P. 481; 1 Asp. Mar. Law Cas. JN. ». ;
Kidstone v. Empire Marine Insurance Company,

15 L. T. Bep. 12 ; L. Bep. 1 C. P. 535 ; L. Bep.

Lee y. Southern Insurance Company, 22 L. T. Bep.
443; L. Bep. 5 C. P. 397;

Dickenson v. Jardine (ubi sup.) ; .
Watson y. The Marine Insurance Company (ubi sup.).

Carver, for the respondents, cited on the 
fcicts ■

Kemp y. Halliday, 14 L. T. Bep. 762 ; L. Bep. 
1 Q. B. 520 ;

De Vaux v. Salvador, 4 A. & E. 420.
The arguments appear in the judgment of the 

■court. Cur. adv. vult.

Dec. 11.—L in d le y , L.J.—The question in this 
case is, whether the underwriters of policies on 
ship and freight respectively are liable^ to pay 
certain proportions o f certain' expenses incurred 
by the assured, the shipowners, and said y 
them to have been incurred in saving the ship 
and freight respectively. These expenses have 
been treated as general average by a foreign 
adjuster, and have been apportioned by him 
between ship, freight, and cargo. The proportions 
allocated to ship and freight respectively have 
been paid by the underwriters, but the proportion 
allocated to cargo cannot be recovered by the 
shipowners from, the cargo owners, and have been 
lost therefore by them. They now seek to recover 
them from their own underwriters. The question 
thus raised turns on the contract of insurance, 
and more particularly on that clause in which it  
is expressed thus : “ General average and salvage 
charges payable according to foreign statement, 
or per York Antwerp rales, if in accordance with 
the contract of affreightment.” Nothing turns 
on salvage or on the York Antwerp rules. For 
the purposes of this case the clause may be read 
short, thus: “ General average payable according 
to foreign statement.” The expenses referred to 
were incurred as stated in the agreed statement 
of facts, and it  is obvious that most of the ex
penses at all events were incurred for the benefit, 
not only of the ship, but of the cargo also._ IN oue 
of them are on the footing of losses for which the 
underwriters were liable without any adjustment. 
The average adjustment was made at Rotterdam, 
and the adjuster, as already mentioned, treated 
these expenses as general average expenses, i t  
is admitted that his adjustment is final and con
clusive as an adjustment of general average. 
Harris v. Scaramanga (26 L . T . Rep. 797 ; L. 
Rep. 7 C. P. 481; 1 Asp. Mar. Law Cas. N . S. 
339) is conclusive on this point. B ut the ship
owners contend that they are entitled to their 
expenses either as partial losses or under the 
suing and labouring clause ; and that the adjust
ment has nothing to do with and in no way affects 
claims in respect of partial losses or claims under 
the suing and labouring clause. I t  is in my 
opinion true that a general average adjuster 
ought to exclude claims for partial losses not 
incurred for the benefit of more parties than one, 
and claims under the suing and labouring clause 
for saving the ship alone, but he must decide

what expenses alleged to have been incurred for 
the benefit of both ship and cargo are to be 
treated as general average expenses and what are 
not, and expenses which are treated by him as 
o-eneral average expenses must be so treated not 
only as between the respective owners of ship and 
cargo, but also as between them and their respec
tive underwriters. Expenses so treated cannot 
be treated as something else by_ those who have 
agreed to be bound by his decision. Some of 
these expenses incurred, according _ to the ship- 
owners for the sole benefit of the ship, have been 
thrown on the freight and cargo by the average 
adjuster; others of these expenses, incurred solely 
for saving the freight, have been thrown on the 
ship and cargo, and now the assured contends that 
as between himself and his underwriters he is 
entitled to throw these expenses exclusively on 
the ship and freight respectively. This, in my 
opinion, is contrary to the contract, and cannot 
therefore be allowed. The assured is attempting 
by an ingenious process to convert his under
writers on ship and cargo into guarantors for the 
payment by the cargo owners of those portions of 
the expenses which the average adjuster has 
allocated to them, but which they w ill not pay. I  
am not at all prepared to say that the expenses in 
question were not general average expenses accord
ing to English law. Most, I  think, were, but some 
may not have been. However this may be, they 
were a ll general average expenses by the law of 
Holland, and were so treated by the foreign 
average adjuster. Under those circumstances 
they cannot now be treated as something different. 
The principle contended for by the appellants is, 
in my opinion, unsound, and i.-' opposed to and 
not in accordance with the contract entered into 
between the assured and the underwriters. The 
appeal must be dismissed with costs.

Sm i t h , L.J.—The plaintiffs in this case are 
attempting to get the benefit of Dutch law as to 
general average, and the benefit of English law 
as to particular average, regardless of the fact 
that by so doing their underwriters may have to 
pay the same items of expenditure twice over. 
Can this be done ? The plaintiffs insured their 
ship and freight with the defendants upon the 
terms that in case of a loss covered by the policy 
general average should be adjusted according to 
Dutch law. There is such a loss, and thereupon 
general average is so adjusted. By the Dutch law 
many items of expenditure are brought into 
general average which would have been charged 
to particular average against ship had the adjust
ment taken place in England. The general average 
contribution of ship and freight is consequently 
increased, and the plaintiffs have received the 
increased contribution, and have been paid by the 
defendants general average as per foreign state
ment. The plaintiffs nevertheless now resort to 
English law, and assert that some of the items of 
expenditure (which have been rightly treated by 
the Dutch adjuster according to Dutch law as 
general average charges) are particular average 
charges according to English law, and seek to 
single these items out of the foreign statement, 
and sue the defendants for them as being par
ticular average on ship. This is a novel procedure. 
There is no authority that this can be done, and 
if  it  can, the result would obviously be most 
unjust to the underwriters. The case of Dickenson 
v. Jardine (18 L . T . Rep. 717; L . Rep. 3 C. P,
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639), relied upon by counsel for the plaintiffs, is no 
authority for what his clients are seeking to do. 
W hat that case decided was that where goods are 
insured against jettison, and they are jettisoned, 
though under circumstances which give rise to 
general average, the goods owner can sue for a 
total loss without waiting for an adjustment, and 
suing for general average. I t  in no way decides 
that where general average has been duly adjusted 
as per foreign statement, and the assured has been 
paid thereon, he can afterwards single out from that 
statement any items of expenditure he desires, and 
sue for them as being due from the underwriters 
to him. I  agree with the counsel for the defen
dants that the clause “ general average as per 
foreign statement ” means that in the case of a 
loss giving rise to general average items of ex
penditure are to contribute to general average 
according to Dutch law, and that this excludes 
the view that such items are to be particular 
average according to English law. I  apply these 
remarks also to the suing and labouring clause. 
The circumstances under which the defendants 
did pay some particular average to the plaintiffs 
I  have not before me. Counsel for the defendants 
says they did so to make themselves secure, but 
be this as it  may, in my judgment it  does not 
affect their position in the present case. I  agree 
with the forcible judgment of Barnes, J., who 
has dealt in detail with the facts of the case. I  
have nothing to add thereto, and I  agree that this 
appeal should be dismissed.

D a v e y , L. J.—Thequestion is whether the defen
dants are liable to pay the sums mentioned in the 
statement of facts in respect of certain expenses 
either under the policy on the ship, or under that 
on the freight. The answer depends on the right 
construction of the policies. W hat is the effect 
of the clause “ general average payable as per 
foreign custom ? ” The appellants admit that they 
are bound by it  so far as the statement of the 
foreign average adjuster finds what can be re
covered as general average against ship, freight, 
and cargo respectively, but they contend that they 
are not bound by the finding of what are general 
average expenses in a claim against the under
writers of the ship and freight on their policies. In  
my opinion this is not the true construction or 
effect of the clause in question. Such a construc
tion counsel for the defendants says would on the 
one hand throw upon the underwriter on the ship 
a proportion of charges which would according 
to English law be borne exclusively by the cargo, 
and at the same time leave the shipowner free 
to claim from the underwriter everything which 
if  the adjustment had been made in England 
would be claimable from him. In  other words, the 
plaintiff claims the benefit of both the Dutch law 
and the English law. I t  is unnecessary to express 
any opinion whether that is the effect in the present 
case ; it  is sufficient for the argument of counsel 
for the defendants to say that it  might be so. I  am 
of opinion that it  cannot be intended that the 
assured should be at liberty to approbate and 
reprobate, to take the benefit of the foreign law 
in claiming general average in accordance with it, 
and repudiate the foreign adjuster’s award for the 

urpose of claiming particular average against 
is insurer upon an adjustment made by an 

English average stater. I  am of opinion that 
according to the true construction of the policy 
'the assured is bound by the foreign average

adjuster’s decision as to what expenses were in
curred on behalf of ship and cargo, and would 
therefore be the subject of general average fox 
all purposes. I  was rather startled by the broad. 
proposition put forward by counsel for the plain
tiffs that the same matters might be subject o f 
general average and of particular average. I f  
you look into the case cited by him (Dickenson v.. 
Jardine (ubi sup.), I  think he laid down the pro
position too widely. In  that case jettison was- 
one of the risks insured against in a policy on 
goods. The underwriter therefore had contracted 
to indemnify the assured against that particular 
risk, and it  was held that the assured could recover 
according to the tenor of the policy, the insurer 
being subrogated to the assured’s rights (if any) to 
contribution from ship and freight. That I  under
stand. In  the present case the assured can only 
recover under the suing and labouring clause the 
expenses incurred on behalf of the ship, and ex 
hypothesi the adjuster by bringing them into 
general average finds that they were incurred on 
behalf of ship, freight, and cargo. I  am of opinion 
the plaintiff has agreed to be bound by that 
finding, and I  agree with the decision of the learned 
judge in the court below, and with the reasons 
given for it. Appeal dismissed.

Solicitors for appellants, Donning, Holman, and 
Co.

Solicitors for respondents, Walton, Johnson. 
Bubb, and Whatton.

HIGH COURT OF JUSTICE.

PR O B A TE, D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
June 19 and July 6, 1894.

(Before B r u c e , J.)
W il l ia m s , T o r r e y , a n d  F ie l d  L im it e d  v.

K n ig h t .
T h e  L o rd  of  t h e  I sles , (a)

Marine insurance—Hire of tug— Contract of in 
demnity— Collision—Running - down clause—  
Duty to enforce policy.

In  an agreement by which a tug-owner agreed to 
let his tug, it  was provided that the owner would- 
fully insure and heep insured the tug against 
certain specified risks, including risk of 
collision causing damage to the tug or other craft; 
and, further, that i f  at any time during the 
continuance of the agreement a.ny of the risks 
covered should happen, the tug-owner would in
demnify the hirers in respect of all such damage 
to the extent of a ll moneys received by him. under 
the insurance. The owner effected policies to. 
cover the specified risk for 2000Z., leaving 800/., 
the balance of the agreed value of the tug, unin
sured. A barge employed by the hirers of the 
tug coming into collision, whilst in tow of the 
tug, with a steamship at anchor, an action was 
brought by the owners of the steamship against 
the hirersof the tug. The latter admitted liability, 
and the damages were assessed by the registrar. 
The tug-owner sent in  a claim to the under
writers, who refused to pay. In  an action by
(a) Reported by Bctles AspinAll , Eeq., Barriister-at-Law.
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the hirers against the owner of the tug for 
repayment to them under the contract of the 
amount of damages paid and costs incurred by 
them in consequence of the proceedings by the 
owners of the colliding steamship, or, m e 
alternative, for such amount as damages for 
breach of the contract:

Held, that the defendant, the tug-owner, was only 
liable to indemnify the hirers to the extent of any 
moneys received by him under the poicies, 
he was under no obligation to sue e un er 
writers, and that as he had received no moneys 
he was under no liability to the hirers.

T h is  was an action under an alleged contract o i 
indem nity, or, in  the a lternative, fo r  damages or 
breach o f contract.

The plaintiffs were engaged in transport 
business on the Thames, and for this pui pose 
owned and used barges and other craft. the  
defendant was a tug-owner carrying on usi 
as the “ Kaiser Steam Tug Company. 0n  
10th June 1892, the plaintiffs and defendant 
entered into a written agreement, by w' i 
defendant, inter alia, agreed to let, »
plaintiffs agreed to hire, the steam tug ,, 
four weeks from the 8th June 189-, an 
from week to week until the agreement should be 
determined in manner provided. The 6th clause 
of the agreement was as follows:

The said J. P. Knight (the defendant) w ill fully insure 
and keep fu lly insured the said tug against all risks (in
cluding collision risk and risk of damage to or by craft 
or vessels in tow of the said tug or such vesse s or era 
colliding with others) during the continuance of this 
agreement, and w ill forthwith furnish to the hirers an 
abstract of the policy or policies effected in respect ot 
the said tug. Provided always, that i f  at any time 
during the continuance of this agreement the said ug 
shall be damaged by or shall occasion damage to craft or 
vessels in tow of the said tug, and that the said tug 
or any craft or vessels that she may be towing s a e 
damaged by or shall occasion damage to any cf a it ° r 
vessels or otherwise, which shall be covorec y 10 
insurance to be effected by the said J. P- King , as 
hereinbefore provided, then the said J. P- King w* 
indemnify the hirers in  respect of all such damage to 
the extent of a ll moneys received by him under such 
insurance.

The defendant, purporting to act under the 
agreement, effected a policy upon the tug oi 
20001, upon a valuation of 28001, but did not 
insure the balance. The defendant alleged that 
he was not able to induce the underwriters to tuny 
insure the tug against the risks specified in the
agreement, but this the plaintiffs refused to admit. 
To the extent that the defendant so failed to fu lly  
insure and keep insured the tug, he admitted 
that he became the insurer thereof, and brought 
into court the sum of 165Z. in respect thereof. 
The abstract of the policy as provided by toe 
above clause was not furnished to the plaintiffs, 
who did not, however, apply for it.

On the 26th June 1892, a barge employed by 
the plaintiffs, whilst in tow of the tug, collided 
with and damaged the passenger steamer Lord of 
the Isles, which was lying at anchor immediately 
above London Bridge. The owners of the steamer 
made a claim for the damage sustained, and on 
11th A pril 1893 commenced an action against the 
plaintiffs: On the 28th June the liab ility of the 
plaintiffs to the owners of the Lord of the Isles 
was admitted by the plaintiffs, and the claim

thereunder was referred to the registrar to assess 
the amount. Such claim amounted to 366Z. 7s. Id ., 
but on the 12th Aug. the registrar reported that 
335Z. 10s. was due from the plaintiffs to the owners 
of the steamer, with interest, and that the owners 
were entitled to the costs of the reference. The 
plaintiffs were liable to pay such sum of 335Z. 10s., 
and alleged, but this was not admitted by the 
defendant, that they had paid two further sums, 
being the amount of the taxed costs of the owners 
of the Lord of the Isles and the plaintiffs’ costs of 
such action and reference. The defendant did 
not endeavour to collect, and did not receive any 
moneys under the insurances. Upon receipt of 
the plaintiffs’ claim, the defendant sent in a claim  
to the underwriters under the policies, but the 
underwriters refused to make any payments, and 
the defendant received nothing from them.

The plaintiffs having called upon the defendant 
to indemnify them under clause 6 of the agree
ment, and to collect the insurance moneys payable 
under the policies, the defendant alleged that he 
had effected insurances, and contended that he 
had thereby fulfilled his obligations under the 
agreement, and that he was under no obligation 
to sue the underwriters. The defendant admitted 
that he was responsible to the plaintiffs in the 
above-mentioned sum of 1657 Is., which he paid 
into court in fu ll satisfaction of all claims made 
by the plaintiffs in the action.

The plaintiffs contended, and, save as afore
said, the defendant denied, that under these cir
cumstances they were entitled to recover from the 
defendant the amounts sued for in the action.

Pyke, Q.C. and Hurst for the plaintiffs, con
tended, first, on the construction of the agree
ment that the defendant had himself undertaken 
to indemnify the plaintiffs against the risk which 
had happened, and that he was therefore liable on 
his contract of indem nity; secondly, that he had 
undertaken to collect the moneys which might 
become payable under the insurances which he had 
contracted to effect, and that as it  was admitted 
that he had not endeavoured to collect them he 
was liable for their amount as for breach of 
contract; and thirdly, that the policies taken out 
by the defendant in professed performance of his 
contract were not such as the plaintiffs themselves 
could have sued the underwriters upon, such 
policies being in a form in which the defendant 
only could sue, and being upon the tug in which 
he alone was interested. _ Further, if  the de
fendant failed to insure in such a form that 
neither he nor the plaintiffs could sue on the 
policies, the defendant was liable for the_ whole 
amount, as he practically admitted by his pay
ment into court in respect of the proportion 
which he did not insure. I f  he insured he was, 
under the contract, the person to collect. As to 
costs, the defendant was liable under his contract 
of indem nity:

Leake on Contracts, p. 1078 ;
Lindley on Partnership, 6th edit.;
Smith v. Howell, 6 Ex.. 730; 20 L. J. 377, Ex.;
Blyth  v. Smith, 5 M. & G. 405;
Garrard v. Cottrell, 10 Q. B. 679.

Aspinall, Q.C. and Butler Aspinall, for the de
fendant, contended that the plaintiffs were really 
seeking to make the defendant bring an action 
against the underwriters. There was no such 
obligation expressly provided for by the contract,
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and it  ought not to he implied. Under clause 6 
the détendants obligation was completed upon 
proper insurances being made, and upon his hand
ing over any insurance moneys which might come 
into his hands. There was no obligation to take 
steps to procure the insurance moneys. The 
policy was in such a form that the plaintiffs could 
recover directly from the underwriters for any 
loss m which they were interested. The letting 
of the tug to the plaintiffs under the contract was 
a demise, so that the crew of the tug were the 
servants of the plaintiffs ; and, so far as any present 
action was concerned, the defendant could not have 
been made liable for any damage done to the Lord 
of the Isles. I t  was now clear that, in spite of The 
Lermngton (32 L .T . Rep. 69, 2 Asp Mar. Law 
Vas. 4/01, the liability in personam and in  rent 
tor negligence were convertible terms :

The Tasmania, 59 L. T. Eep. 263 ; 6 Asp. Mar. Law 
Cas. 305; 13 P. Div. 110 ; 57 L. J. 49, Ad.

B y  the 4th clause of the agreement the plaintiffs 
were bound to make good any damage done, and, 
as before seated, they were personally liable for 
any damage done by the negligence of their ser
vants. Thus they had an insurable interest in the 
tug and the policies effected were in such words 
that they covered the interest of all concerned 
including the plaintiffs. And as they were effected 
î? r express purpose of covering that interest, 
the plaintiffs had the requisite insurable interest 
to entitle them to sue under the policy Their 
interest being an interest for the time being in the 
tug itself, was sufficiently stated to enable them 
to sue :

Sutherland v. Pratt, 12 M. & W. 16;
Arnould on Marine Insurance, 6th ed., pp. 60, 61.

I t  might be that there was a concurrent interest 
so that the defendant could recover for whatever 
damage affected him, as, for instance, any 
damage to the hull of the tug itself, whilst the 
plaintiffs could recover for any damage which 
they might sustain personally whilst they had the 
tug. In  this case the plaintiffs were sued in 
personam by the owners of the Lord of the Isles, 
and had paid because the negligence was the 
negligence of their servants. No damage had 
been occasioned by any person for whom the de
fendant was responsible,and hence he had no interest 
qua the damage in the subject-matter of the insur
ance, and could not maintain an action against the 
underwriters. The words of the agreement im 
plied no obligation to collect or even to receive 
and if the plaintiffs could sue, no such obligation 
should be imposed upon the defendant. I f  there 
was any fear as to parties, there was no reason 
why the action should not he brought in the joint 
names of the plaintiffs and the defendant. As 
to costs, in any event these could not be recovered, 
because they were not damages, as being the 
natural and probable cause of the defendant’s act. 
The only case in which costs could be recovered as 
damages was where there existed an express or 
implied undertaking to indemnify, and there was 
no such undertaking here.

Fyke, Q.C. in reply. C?, r . adv, vult

July 6.—B bttce, J.— [Having stated the facts:] 
The question in dispute resolves itself prac
tically into this: Upon whom does the burden 
rest of compelling the underwriters to pay 
the amount of the loss insured by the defen

dant? The defendant agreed to insure, and I  
think it  must be taken that the insurance was 
entered into to cover the plaintiffs’ interest. I t  
may be that the policy covered the defendant’s 
interest also, and that in the case of a total loss of 
the tug by perils of the sea, the defendant would, 
in certain events, be entitled to recover under the 
policy. B ut in the event which has happened, 
which has resulted in a loss to the plaintiffs, 
I  do not doubt that the policy must be regarded 
as having been effected for the plaintiffs, and 
that any money recovered under the policy in 
respect of the loss now in question would enure 
for the benefit of the plaintiffs. I t  is contended 
that, as the policy was effected by the defendant 
for the plaintiffs’ benefit, he was their agent to 
effect the policy on their behalf, and it was there
fore his duty to enforce the policy and to take 
proceedings against the underwriters to recover 
the money due under the policy. I t  appears from  
the defendant’s letter of the 26th A pril 1893, that 
he did apply to the underwriters to pay the claim, 
and that they referred him to their solicitors, and 
by letter dated the 3rd Jan. 1893, the defendant 
offered to hand over the policies to the plaintiffs. 
But the plaintiffs insist that the defendant must 
do more, and that he must, without an offer of 
indemnity from them, at his own cost and ri$k 
take legal proceedings against the underwriters. 
I  can find no authority in favour of this conten
tion. No doubt where an agent effects a policy 
on behalf of a principal, and retains the policy 
with the consent of the principal, it  becomes his 
duty to use reasonable diligence to enforce the 
rights and protect the interests of his principal in 
all matters arising out of the contract. By his 
negligence in the discharge of these duties the 
agent may render himself personally liab le: 
(Bousfield v. Cresswell, 2 Camp. 545.) But where 
he does all that is necessary to preserve the rights 
of his principal, and demands the amount claimed 
on the policy from the underwriters, I  think he 
does all that he can be reasonably expected to do. 
He is not bound to indemnify hisprincipal against 
the trouble or expense of proving the justice of 
his claim. I t  is the principal who can alone, in 
most cases, furnish the proofs and documents by 
which the claim can be sustained. In  the present 
case I  understand that the underwriters deny 
that the barge that did the damage was at the 
time in tow of the steam tug. That is a fact 
which the underwriters are entitled to have 
proved. I t  is not reasonable that an agent should 
be exposed to the hazard and expense of litiga- 
to which he is a stranger. These are the rules 
which are laid down in Duer on Insurance, in the 
12th chapter “ Of the extent of the liability of the 
agent.” In  the absence of judicial decision, I  do 
not know of any higher authority. Even in 
the case of a del credere agent, that learned 
author observes: “ Where the liab ility of the 
principal debtor, as in the case of the underwriter, 
is not absolute, but contingent; where it depends 
upon facts, the evidence of which it  is the province 
and the duty of the assured to furnish, until that 
evidence has been given and has proved conclusive, 
it  seems to be clear that the del credere agent 
ought not to be held responsible; for until then 
there is no certainty that a debt exists to which 
this guarantee was meant to apply” (Duer on 
Marine Insurance, ed. 1846, vol. 2, lecture 12, 
p. 333.) In  the present case the defendant did not
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guarantee the solvency of the underwriters, and it 
seems to me to be unreasonable to fix upon him. a 
higher obligation than would attach to him if he 
had given such a guarantee. These principles are, 
I  think, in accordance with the general law. I f  un 
agent has, at the express or implied request of his 
principal, necessarily incurred expenses in carry
ing on litigation on behalf of his principal, these 
expenses must be borne by the principal, and the 
agent w ill be entitled to recover them from the 
principal: (see Howes v .Martin, 1 Esp. 161; ana 
Curtis v. Barclay, 5 B. & C. 141.) I  think it 
follows that the agent may, in cases where com- 
munication with the principal is possible,̂  demand 
an indemnity before commencing litigation: (see 
Lacey v. H ill, L . Rep. 18 Eq. 182.) _ See also as to 
the liability of a trustee where there ip a covenant to 
insure against fire, TucLball v. Meddlicott (36 W . R. 
886).

For the reasons I  have given I  have come to the 
conclusion that the defendant has not been guilty 
of any breach of his contract. I t  does not appear 
that he has not been ready and willing to do every
thing that he was bound to do to enable _ the 
plaintiffs to obtain the benefit of the policies 
effected on their behalf. I  have not thought it  
necessary to consider the question whether the 
action on the policy should be brought in the name 
of the plaintiffs or the defendant, because it  has 
not been shown that the defendant has been un
willing to allow the plaintiffs to use his name on a 
proper indemnity being given: (see Ex parte 
Kearsley,Vl Q. B. D iv. 1.) In  the result, I  must give 
judgment for the defendant. The plaintiffs are, 
I  think, entitled to costs up to date of the payment 
into court, and the defendant is entitled to the 
costs since that date.

Solicitors: for the plaintiffs, Pritchard and 
Sons ; for the defendant, Jennings and Sons.

July 17 and 30, 1894.
(Before the P r e s id e n t  (Sir F. Jeune.)

T h e  A u s t in  F r ia r s , (a)
Charter-party—Arrived ship—“ Beady to load ”— 

Delay through sanitary regulations— Option of 
charterers to cancel —■ Damages for loss of 
charter— Co llision.

A charter-party provided that the freighters were 
to have the option of cancelling the charter  ̂i f  
the vessel failed to arrive at the port of loading 
and be ready to load on or before midnight on a 
certain date; also that detention by quarantine 
should not count as lay days.

The vessel arrived on the last day of the stipulated 
time, and was in herself .ready to load, but was 
prohibited from communicating with the shore 
until the doctor had visited her and pronounced 
her free from infection. This was not done until 
the following day, and the charterers alleged that 
the vessel was not ready to load within the 
stipulated time and cancelled the charter.

The Assistant Registrar held, that the vessel was 
not too late and that the charterers were not 
justified in cancelling the charter; also that the 
visit of the doctor, although it prevented the 
charterers from putting cargo on board, did not 
constitute any unreadiness on the part of the 
ship to load.

(a) Reported by Basil Crump, Esq., Barrister-at-Law.

On motion to vary the report:
Held, that the ship was not ready to load within the

stipulated time, and that therefore the charterers
were entitled to cancel the charter.

M o t io n  to vary a report of the assistant 
registrar.

This was an action arising out of a collision 
which occurred in the Bosphorus about 3 p.m. 
on the 27th Sept. 1893, between the steamship 
Albula and the steamship Austin Friars.

Messrs. Matthew Cay and others, owners of the 
Albula, brought an action for damages against 
the owners of the Austin Friars. The court found 
that the Albula was alone to blame for the col
lision, and the usual reference to the registrar 
and merchants was made to report as to the 
amount of damages sustained by the owners of 
the Austin Friars.

A t the time of the collision the Austin Friars 
was proceeding up the Bosphorus in water ballast 
on her way to Sulina and Galatz for the purpose 
of loading at the latter port a cargo of wheat 
under a charter-party dated 25th Sept. 1893, and 
made between the owners of the Austin Friars 
and Messrs. J. Dreyfus and Co. of London.

The charter-party was the 1890 Danube charter- 
party, and the material clauses were as follows:

7. Eleven running’ days, Sundays, &c., excepted, are 
to be allowed the said freighters (if the steamer be not 
sooner despatched) for loading and unloading, and ten 
days on demurrage over and above the said lay days, 
at 4d. per ton on the steamer’s gross registered tonnage 
per running day. Lay days at port of loading are not to 
count before the , 26th Sept, next (new style), unless 
both steamers and cargo be ready earlier. The freighters 
have the option of cancelling this charter i f  the steamer 
does not arrive at port of loading, and be ready to load 
on or before midnight of 10th Oct. next (new style).

11. Except as herein provided, detention by frost or 
ice from Ibrail down to Sulina, also detention by 
quarantine, shall not count as lay days.

The registrar found, as a fact, that the Austin 
Friars put hack to Constantinople in consequence 
of the collision, and was there temporarily re
paired, that she sailed thence on the 7th Oct. and 
arrived off Sulina on the 9th, and on the follow
ing morning at 9.30 the clearance papers for 
Galatz were taken from the ship by a person from 
the firm who were agents both for the charterers 
and the shipowners.

On the 10th Oct., at 11 p.m., the Austin Friars 
arrived at Galatz, but no one could leave the ship 
or come on board until the doctor had visited her 
and pronounced her free from infection. On the 
following morning the doctor came on board, and 
the master then landed and gave notice to the 
charterers that he was ready to load; but the 
charterers stated that the vessel was too late, and 
they cancelled the charter in accordance with 
clause 7.

The Austin Friars was consequently placed on 
the berth, and after some delay obtained another 
cargo with which she proceeded to Antwerp, and 
after discharging there was taken to Shields, 
where she was permanently repaired.

The owners of the Austin Friars therefore 
claimed, as part of their damages arising out of 
the collision, (a) demurrage at Constantinople, (5) 
demurrage at Shields, and the loss of the time 
occupied in proceeding thither from Antwerp, 
and (c) demurrage at Galatz, and damages for
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the lose of the charter of the 25th Sept such

“ 3 ”  the

. SEEirEEjEL““1
y *  w  i>« oi s  s e e ™
celhng°thiUchart( “  exe/ f ing the °ption of can- 2 ~ m#  the charter, and he consequently allowed
A zLztefno?f?tS’ -aS against the owners of the 

l ’ S ' “ " .m aspect of this amount He 
expressed the opinion that from a business point 
of view the Austin Friars was not too late load 
mg was not done at Galatz by night, and for all 
sio'y1'? 1 P ro s e s  she was as much in time as if 

e had arrived several hours earlier. Further it
W e d p L t o f t ’b r  the t arteret'S S d y
Frtars in Inotbe carg0,'destined for the Austin
necessary fo rrtif1 T  b,ef° re she drived, it  was necessary tor them to mate out that she had nnt
complied with the terms of the charter B utTn

is opinion, she had arrived and was ready to load
before midnight on the 10th Oct., and was Is
tekeron bo°ldd ’ e<ptpment, &c„ in a position’ to
a M a tte r  w t -T ga Tbe7isit the doctor was
P ladnw he c1Ch pi'eVT ted, the otarterers from placing the cargo on board, and not a matter

the sMp°to load “ y UMeadine8s 011 Part of 
Dealing with the cases on the point the learned 

registrar thought that the case of Smith y. Fart
U O  E  A  5 ^ Sp- M ar- Law Gas. 360; 
n h- B ' D - 105) seemed to show that, when the 

charterers intend to make the option of canceUinu 
dependent not only on the arrival, and so to say
sJibSitted teSl ° f  ltbe Ship’ but al8°  on her towing submitted to local regulations, words for that
purpose are introduced into the charter-party
For in that case the words were “ free of pratiaue
and ready to load,” and the vessel was not f S l
pratique by the agreed date. The intention of 
this clause is to place an obligation on the ship
owner to use his best endeavours to bring h?s 
vessel to the port of loading by a fixed date and 
m a proper condition. These things he has withln 
his own control. I t  does not intend him to be 
exposed to the loss of his charter from the acts of 
persons over whom he has not control H  this 
were so, a shipowner might have his vessel at a 
loading port several days before the appointed 
time, and yet through the negligence of some 
municipal oflheer he might lose his freight This 
he thought, was not the intention of the parties 
to this charter, and therefore that part of the 
claim could not be sustained.

J. E. Bankes, for the defendants, in objection 
to the report.—I t  is submitted in the first place 
that the ship as a fact was not ready to load on 
or before midnight on the 10th, because she was 
in quarantine. I t  was just as if  it  were the last 
day of a period of quarantine. I t  was therefore 
impossible, as a fact, to load the vessel because 
nobody could go on or off. Secondly, inasmuch 
as by reason of the quarantine she was unable to 
load, the risk falls on the charterer and not on 
the shipowner. In  Smith v. D art (uhi sup.) 
Smith, J . said: “ The shipowner does not
contract to get there by a certain day, but says,
\ I f  I  do not get there you may cancel/ I t  
is an absolute engagement, that if  he does not get 
there the charterers may cancel.” The same point 
taken by the registrar was taken in the case of 
Oliver v. Fielden (4 Ex. 135). The case which

[A d m .

seems to be exactly in point is White v. Steamship 
Winchester Company (13 Scotch Sess. Oas. 4th 
Series, 524). There the Turkish authorities 
wrongly placed the ship in quarantine. A  vessel in 
quarantine is like a vessel without a crew, she is 
like a log on the water and is perfectly useless for 
purposes of loading:

Groves, Maclean, and Co. v. Volkart, 1 C. & E. 309.
Thn-diy, with regard to the class of cases dealing 
with revolutions and other kinds of vis major 

*ken some disqualification in the ship’ 
and the courts have there held a jo int disqualifi
cation which implies faults on both sides. [The 
P r e s id e n t  referred to Hudson v. Ede, 18 L . T. 
Hep 764; 3 Mar. Law Oas. 114; L. Rep. 3 Q. Ik  
412. j

Cunningham v. Dunn, 38 L. T. Rep. 631; 3 Asp 
Mar. Law Cas. 595; 3 C. P. Div. 433.

Butler Aspinall, for the plaintiffs, contra.—This 
vessel was never in quarantine at all. {The 
P r e s id e n t .—She was in an intermediate condi
tion, a kind of medical purgatory.] The ship was 
physically ready to load, but the effect of the 
local regulation was to prevent the cargo being 
put on board. The intention of the parties to the 
contract must be looked to, and in this charter 
™ e, i ‘  18 intended that the risk of quarantine 
shall fa ll upon the ship, it  is distinctly stated. 
Where the words « free of pratique ” are absent 
it must be concluded that the parties did not 
intend to insert them. The cases which have 
been cited, particularly the Scotch case, deal with 
the rights of the parties after the ship has 
arrived, and not with the question as to whether 
the charter-party is to be enforced between the 
parties. In  Smith v. Dart (uhi sup.) it  was held 
that the excepted perils did not apply to the 
cancellation clause at all. [The P r e s id e n t .— I t  
really all comes back to what is the meaning of 
the words “ ready to load.”] There is a distinction 
between ready to load,” and “ ready to load free 
of pratique

Hick v. Tweedy, 63 L. T. Rep. 765; 6 Asp. Mar. 
Law Cas. 599;

Tharsis Sulphur and Copper Company v. Morel 
(1891) 2 Q. B. 648.

Finally, it  is submitted that, if the vessel is to get 
demurrage for the delay, she ought not to get 
damages in respect of this contract:

The Argentino, 61 L. T. Rep. 706; 6 Asp. Mar 
Law Cas. 433 ; 14 App. Cas. 519.

Lord Herschell there held that the vessel should 
not have both.

Bankes in reply.—The ship could not be loaded 
m the condition she was in, and there is no 
practical difference between that and the condi- 
tion of quarantine. As to the absence of the words 
“ free of pratique,” if LordShandis right (White 
v. Steamship Winchester Company (uhi sup.) 
it is not necessary to put them in, because “ ready 
to load ” means “ ready to load in fact.” [The 
P r e s id e n t .—The question really is : Is  a vessel 
ready to load when the quarantine regulations of 
the port prevent anyone from going on board ?]

Judgment was reserved, and delivered on 
July 30.

The P r e s id e n t .— The only question raised is, 
whether the claim for damages for the loss of the 
charter-party is well founded, and that turns on
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the point whether the steamer was ready to load 
before midnight on the 10th Oct., within the 
meaning of the 7th clause of the charter-party. 
I t  was not contested that but for the delay 
caused by the collision the ship would beyond 
question have been' ready to load in due tim e; 
nor was any argument as to remoteness ot the 
damages pressed. The learned registrar ha.s 
reported that, in his judgment, the vessel had 
arrived, and was ready to load. “ She was, he 
says, “  as regards hold, equipment, &C-, in a 
position to take on board cargo. The visit of the 
doctor was a matter which prevented the char
terers from placing cargo on board, not a mattei 
which constituted any unreadiness of the ship to 
load.” And again : “ The intention of the clause 
is to place an obligation on the shipowner to use 
his best endeavours to bring his vessel to the port 
of loading by a fixed date and in a proper con
dition. These things he has within his own 
control. I t  does not intend him to be exposed to 
the loss of his charter from the acts of parties 
over which he has no control.” The lattei o 
these arguments—namely, that the s'i1P°^ner, *s 
not liable to have his charter cancelled tor the 
acts of parties over whom he has not control— 
appears to me to be answered by reference to the 
words of the charter-party, and which is covered, 
by authority. The provision is an absolute one 
for the benefit of the charterers. I f  the ship is 
not in fact ready to load by the specified time, 
they are to be entitled to cancel the charter- 
party. This was decided in Smith v. Dart ana 
Son (ubi sup.). In  that case the charter-party 
contained the words '‘ should the steamer not 
have arrived at first loading port free of pratique 
and ready to load on the 15th Dec. next charterers 
have the option of cancelling or confirming this 
charter-party.” The vessel was prevented from 
being ready to load as provided by dangers of the 
seas, and it was argued that the excepted dangers 
clause applied to the claim giving the option to 
cancel. I t  was, however, held that it did not 
apply, and that the stipulation in question was an 
absolute engagement that the ship should be 
ready to load by a given time. A fortiori, it the 
forms of vis major enumerated in the excepted 
perils clause do not, on that ground, apply to 
control this stipulation, neither they nor any 
other forms of vis major can on any ground 
be imported to effect this object.

The other point is, that the vessel was her 
self ready to load, but that the charterers were 
prevented by pratique regulations from loading 
her ; in other words, that there was no inca
pacity attaching to the ship herself. I t  was 
argued that the action of the authorities con
stituted an impediment to the ship loading 
independent of her own ability to load. There 
does not appear to be any English authority 
decided with reference to a state of things 
similar to that presented in the present case. 
The case of Cunningham v. Dunn and another 
(ubi sup.) is, I  think, an authority to show that 
the act of a superior power, in that case, as in 
this, a Government authority, which prohibited 
the loading of a vessel, is an impediment incum
bent not only on the charterers, but also on the 
shipowners. There is, however, a decision in the 
Scotch Court of Session which is nearer to the 
present case. In  the case of John and James 
White v. The Steamship Winchester Company 

V ol. V II . ,  N . S.

[A d m .

(ubi sup.) it  was held that where access to a ship 
was prevented by quarantine regulations, the 
lay days did not commence to run, and the ship
owners could not charge the loss arising from 
such circumstance against the charterer, but 
must bear the loss themselves. The ground of 
this decision was that by reason of the quaran
tine regulations the ship was disqualified, and so 
not available, for taking in the cargo of the 
charterer. “ The vessel,” Lord Shand said, 
“ would be an arrived ship in name only, but not 
in reality, so far as regarded the charterer, whose 
duty and obligation—the loading or unloading—• 
should begin on arrival. The charterer might 
be quite ready to unload, or ready with a cargo 
waiting to load the vessel, but the disqualification 
of the ship would prevent this, and, indeed, would 
lead to the ship being sent away from the place of 
loading or discharge. She would thus never be 
at the disposal of the charterer so as to enable 
him to fu lfil his obligation.” I  think that these 
words express the view which I  ought to adopt; 
and I  agree with Lord Shand that a quarantine 
regulation constitutes a disqualification of the 
ship to load. I t  was argued before me that the 
present is not a case of quarantine, nor in strict
ness is it. But there seems to me no distinction 
for this purpose between a medical officer in 
authority ordering a ship into quarantine, and 
his prohibiting access to her until he can examine 
into her condition. In  both cases a superior 
authority, in pursuance of sanitary regulations, 
disqualifies a ship from taking cargo on board. 
I t  was also argued that some charter-parties (for 
example, that in Smith v. Dart) add “ free of 
pratique ” to the words “ ready to load.” This, 
of course, shows that those who framed the 
charter-party doubted if it were sufficiently clear 
that readiness to load included the absence of 
sanitary disqualifications ; but I  do not think that 
the practice of adding these words has been so 
usual or so authoritative as to show such a doubt 
is well founded. I  think, therefore, that the 
damages in this case must include damages by 
reason of the loss of the charter-party.

Solicitors : Botterell and Roche ; Thomas 
Cooper and Co.

Wednesday, July 4, 1894.
(Before B r u c e , J.)

T h e  T e r e s a , (a)
Jurisdiction—Prohibition—Injunction—Restraint 

of proceedings in inferior court—Salvage.
Salvage services were rendered by a Liverpool tug 

to a Spanish vessel of the value of 30,0001, and 
a sum of 35001. was awarded.

The mate of the tug brought an action in the Liver
pool Court of Passage for apportionment of the 
salvage award.

On motion by the owners of the tug, who were plain
tiffs in a salvage action in the High Court oj 
Admiralty, to restrain the proceedings in the 
Court of Passage :

Held, that a judge of the Admiralty Division has 
power to grant a prohibition with reference to a 
matter pending before an inferior court, and 
that he has power to issue an injunction to a 
party proceeding in an inferior court to restrain * 3

(a) Reported by Basil Crump, Eeq., Barrister-at-Law.
3 T

T h e  T e r e s a .
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him from going on with such proceedings, and
that m the circumstances the motion ought to be
granted,

H edleyr. Batfs (42 L. T. Rep. 41; 13 Ch. Div.
4y») followed.

M o t io n  for an injunction.
Thiswasan application arising out of a salvage 

action instituted on behalf of the owners, master, 
and crew of the steam-tug Brilliant Star, against 
the owners of the steamship Teresa, her cargo 
and freight, for salvage services.

The Brilliant Star was a paddle steam-tug, 
belonging to the port of Liverpool, and was built 
tor salvage service. She was of fifty-two tons 
net register, with engines of 180 h.p nom 
working up to 1000 h.p. actual, and at the time 
ot the services she had nine out of a crew of 
eleven hands on board.

On the 19th Nov. 1893, at 9.30 a.m., while 
sheltering from the severe weather at Holyhead, 
the Brilliant Star observed the vessel Teresa

W 1,8 , of , distress ^ o u t six miles
N .N .W  of Holyhead. She went to her assist
ance with the lifeboat in tow, and after towing 
her from about 1 p.m. to 8.30 p.m. in a very 
heavy sea, brought her safely to anchor. Next 
morning she brought the Teresa into a place of 
greater safety close under the quay at Holyhead, 
and remained in attendance on her throughout 
the day. ”

The Teresa was a Spanish steamship belonging 
to the port of Bilbao, of 661 tons net register 
with engines of 120 h.p. nom., and she was bound 
Irom .Liverpool to Corunna with a general cargo
oi^AA7ValUj  ?f  th/  ^ T 68“ was 5000i-> of her cargo 21,000L, and her freight at risk 500Z.

The value of the tug was 9000Z
The action was tried before Barnes, J. and 

Trin ity Masters, on the 18th Jan. 1894, and judg
ment was given for the plaintiffs for 3500Z. and 
costs. Of this only 2000Z. and costs had been 
paid at the time of this motion. Those of the 
crew, however, who took part in the service, had 
been settled with excepting the master.

On the 27th June Edward Johnson, the mate of 
the Brilliant Star, commenced an action in the 
Liverpool Court of Passage, against the Brilliant 
Star, for apportionment of salvage, but the 
owners of the Brilliant Star denied his right to 
any share on the ground that he was not on board 
at the time the services were rendered.

The court was now moved to restrain the pro
ceedings in the Court of Passage.

Butler Aspinall, for the owners of the Brilliant 
Star, in support of the motion.—According to the 
decision in The Glannibanta (36 L. T. Rep. 27 • 
3 Asp. Mar. Law Cas. 339; 2 P. Div. 45) the Court 
of Passage has no jurisdiction to entertain this 
case at all, as it has only power to apportion 
salvage where the amount does not exceed 300Z. 
Hedley v. Bates (13 Ch. Div. 498; 42 L. T. Rep. 
41) is sufficient authority to entitle this court to 
grant an injunction. Where the court had power 
to grant a prohibition, it  can now grant an 
injunction:

The Recepta, 69 L. T. Kep. 252 ; 7 Asp. Mar. Law 
Cas. 359 ; (1893) P. 255.

These proceedings ought to be stopped.
B r u c e , J.—I  think I  ought to grant the 

order. I  had some doubt about it, but I  think

M r. Butler Aspinall has shown me that a judge 
of this division has power to grant a prohibition 
with^ reference to a matter pending before 
an inferior court, and I  think the case of 
Hedley v. Bates (ubi sup.) establishes that 
he has power to issue an injunction to a party 
proceeding in an inferior court to prevent him 
going on with proceedings. Beyond all question 
it would be exceedingly inconvenient that pro
ceedings should take place in the Court of Passage, 
because the substantial matter was determined in 
this court. I t  is obviously convenient that any 
question arising in reference to the distribution 
of the money awarded for salvage should be 
determined in this court, and not in the inferior 
court. But, apart from the question of convenience, 
the Court of Passage has no jurisdiction, because 
the amount of sal Cage award to be distributed 
exceeds the sum of 300Z. The doubt I  entertained 
about the matter was because the Act giving 
jurisdiction to County Courts and the Court of 
Passage provides powers by which the judge of 
the Court of Passage may send any case before 
him to this court, and the judge of this court has 
power to transfer any Adm iralty action to the 
Court of Passage. But I  yield to the argument 
of M r. Butler Aspinall that an injunction would 
be the cheaper course, and I  grant the applica
tion with costs.

Solicitors: Rowcliffes, Rawle, and Co., for H ill 
Dickinson, Dickinson, and H ill, Liverpool.

July 18, 19, and 20, 1894.
(Before the P r e s id e n t  (Sir Francis Jeune), 

assisted by T r in it y  M asters .)
T h e  J u n o , (a)

Collison— Steamship dredging up to dock entrance 
—Stem light — Look-out — Whistle — Thames 
Rules.

A steamer dropping up the Thames stem first on 
a dark night for the purpose of going into dock 
and exhibiting only her stem light to down-coming 
vessels is bound to keep a look out up river, 
and ought, when she sees a vessel coming down, 
to give such sufficient signal as will enable the 
down-coming steamer to avoid her.

Semble, a proper signal under such circumstances 
would be a prolonged blast of the steam-whistle 
of not less than five seconds’ duration.

T h is  was a collision action in rem brought by the 
owners of the steamship Stockholm against the 
owners of the steamship Juno to recover damages 
for a collision between the two vessels in the 
river Thames. The defendants counter-claimed.

The collision occurred about 8 p.m. on the 
17th March 1894 off the M illw all Dock entrance 
in Limehouse Reach. A t the time of the collision 
the Stockholm, a screw-steamship of 727 tons 
gross, was on a voyage from Stettin to London. 
Having shipped a pilot at Gravesend she pro
ceeded up the river bound for the M illw all Docks. 
As she approached the entrance to the docks she 
gave four blasts with her whistle, swung round, 
and dredged up with the force of the tide 
with her stem light alone visible to vessels 
coming down the river. The Stockholm gave no 
further signal. About this time the Juno, a 

(a) Reported by Butler Aspinall, Esq., Barrieter-at-Law.
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steamship of 1302 tons gross register, was coming 
down Limehouse Beach in the course of a voyage 
from London to Newcastle. There was a slight 
fog, but lights could be seen at a distance o t300 
yards. Both vessels were well to the north ot 
mid channel. In  these circumstances those on 
the Juno saw a white light a little on her star- 
hoard bow and at a distance, as they alleged, ot 
300 or 400 yards. Shortly afterwards it was seen 
to be the stern light of a steamship, which proved 
to be the Stockholm, and, although the Juno s 
engines were reversed, she came into collision 
with the Stockholm, the stern of the toinier 
striking the Stockholm’s port side. The déten
dants charged the plaintiffs (inter alia) with not 
keeping a good look-out, and alleged that those 
on board the Stockholm improperly failed to sound 
her whistle for fog, or to ring her bell, or to take 
the requisite means to warn the Juno ot her 
presence and manœuvres.

The Buies and Bye-laws for the Navigation of 
the Biver Thames provide:

Art. 18. When a vessel is turning round, or for any 
reason is not under command, and cannot get out ot the 
way of an approaching vessel, or when i t  is unsafe or 
impracticable for a steam vessel to keep out of the way 
of a sailing vessel, she shall signify the same by four or 
more blasts of the steam whistle in rapid succession, the 
blasts to be of about three seconds’ duration.

Art. 19. The signals by whistle mentioned in the pre
ceding rules shall not be used on any occasion or for 
any purpose except those mentioned in the rules ; and no 
other signal by whistle shall be made by any steam 
vessel, unless i t  be by a prolonged blast of not less than 
five seconds’ duration.

Sir Walter Phiilimore) with him Sims Williams) 
for the plaintiffs.—The Juno is alone to blame. 
The Stockholm did all that was required by the 
regulations. There was no fog, and therefore she 
was under no obligation to blow h^r whistle or 
sound a bell. She gave sufficient notice ot her 
presence and manœuvres by the exhibition ot a 
stem light. The steam-whistle signals referred to 
in art. 17 of the Thames Buies are optional. 
None of the rules as to whistle signals apply to 
the circumstances of this case.

J. P. Aspinall, Q.C. (with him Butler Aspinall), 
for the defendants, contrà.—The Stockholm is 
alone to blame. There was no look-out aft on 
her. She should have taken the requisite means 
to warn the Ju/no of her presence and her 
manœuvres. She was bound to give some notice :

The Queen Victoria, 64 L. T. Rep. 520 ; 7 Asp. Mar.
Law Cas. 9.

A vessel in such a position should give such 
signal as will give due warning. The whistle 
signal to be blown seems to be indicated by 
art. 19 of the Thames Navigation Buies.

The P r e s id e n t  (Sir Francis Jeune), having 
found the Juno to blame for not keeping a proper 
look out, proceeded :—Then we come to the case 
of the Stockholm. That again, to my mind, rests 
upon a very narrow point. Mr. Aspinall has 
relied upon the case of The Queen Victoria (ubi 
sup.), but I  agree with the criticisms of Sir Walter 
Phiilimore as to that. That case does not carry 
us very much further than this, that, under the 
circumstances of the Queen Victoria, it becomes 
the duty of a vessel to give some signal to other 
vessels which are approaching her in a position

which she sees, or ought to have seen, is one of 
difficulty for them. I  quite agree also that you 
ought not to compare too closely the facts of one 
case with another. I f  you do, I  think you are 
very liable to get hampered with a mass of deci
sions. The facts of this case appear to me to be 
certainly clear. The Stockholm undoubtedly gave 
a four-blast signal, if she never gave any other 
I t  is said that is enough. I t  certainly appears the 
case that the Juno never heard that four-blast 
signal, and I  am not sure that she ought to have 
heard it. On the other hand, if the Juno was her
self whistling, it  does not appear that the Stock
holm heard her. I t  may be the case that the 
Juno ought to have heard the four-blast signal, 
but I  am not sure that she ought. I f  she had, 1 am 
not sure that it would clearly indicate what the 
circumstances of case the were. After the Stock- 
holm began to drift up the river, perhaps angling 
across to some extent, although not so much as the 
angle of four points which has been suggested, and 
gradually straightening down as she came towards 
the dock, I  cannot help thinking that it became 
her duty first to see under those circumstances 
whether there was any vessel coming down with 
whose course she might be in difficulty ; and 
secondly, if there was, to give such a signal of 
some kind as would give notice to that approaching 
vessel. I  think there was failure of duty on the 
part of the Stockholm in these respects. I  am 
very anxious not to lay any unnecessary burden 
on vessels going into dock ; but in this case, when 
the vessel turned round it was night—it wa,s, I  
will not say foggy, but it  was certainly night 
when you could not see at any great distance. 
The Stockholm was dropping up the river in a 
position in which she could be exhibiting only 
her stem light, and she was in a position where 
that stern light would sometimes be moving and 
sometimes almost stationary. Therefore it was 
a light which might not unnaturally be mistaken 
by vessels coming down. I  think a vessel in that 
position ought to keep a look-out up the river as 
to what might be coming down upon her, and 
ought, if she sees anything coming down, to give 
a signal to her in order to avoid the possibility of 
her making a mistake. She certainly did not do 
so, and, what actually lies at the root of the thing, 
beyond all doubt she kept no look-out whatever. 
The man on the bows, I  think, saw the light first, 
when it could only be just upon them, and it is 
not disputed that she was keeping no look-out 
whatever in that direction. I f  she had kept a 
look-out what would she have seen ? She would 
have seen the Juno coming down in a way which, 
unless she altered her course, made a collision 
inevitable. She would have seen the Juno 
approaching not at all fast, but slowly coming on 
towards her, and I  cannot help thinking in these 
circumstances that she ought to have given some 
signal to her to get out of the way. Sir Walter 
Phiilimore has pressed very much the fact that 
there is no particular signal indicated. I  am not 
quite so sure of that. The Trinity Masters tell 
me that they think it would have been the proper 
thing to have resorted to the five seconds’ signal. 
I  cannot help thinking that that would have been 
a very proper signal, but it  is unnecessary to say 
what particular signal was requisite. Any signal 
would have done which was not misleading, but 
there ought to have been some signal and some 
indication to the Juno. Therefore I  think the
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result must be that both vessels 
blame. must be held to

Solicitors for the plaintiffs, Behders and Hinas 
andCo 8 f° r the defendants> Thomas Cooper

July 9, 10, and 30, 1894.
(Before the P r e s id e n t  (Sir P. J'eune.)

T h e  Or ie n t a . (a)
Necessaries Master's liability—Maritime lien on 

ship—Merchant Shipping Act 1889 (52 £53 Viet.
C. ‘xOj, s. J..

Disbursements and liabilities of the master ■ of a 
vessel which give rise to a maritime lien are 
those for which, by virtue of his general autho-mty a master can pUdge Ms Qwnm,
and, a liability cannot be created in the master 
within  ̂ the meaning of sect. 1 of the Merchant 
Shipping Act 1889, merely for the purpose of 
attaching a lien to the vessel in priority to 
existing mortgages. '

A c t io n  in rem.
This was an action by the master of the s s 

Orienta, to recover 6681, the amount of a bill of 
exchange given by him in part payment for 1215 
tons of bunker coal, and also for costs which it 
was alleged had been incurred in another action 
brought in respect of the bill. The facts and 
m-guments are sufficiently stated in th e ju d g

By sect. 1 of the Merchant Shipping Act 1889 ■
Every master of a ship, and every person lawfully 

acting as master of a ship by reason of the decease or 
incapacity from illness of the master of the shin shall 
so far as the case permits, have the same rights, liens’ 
and remedies for the recovery of disbursements properly 
made by him on account of the ship, as a master of a 
ship now has for the recovery of his wages • and i f  in 
any proceeding in any court of Admiralty or Vice 
Admiralty, or in any County Court having Admiralty 
jurisdiction, touching the claim of a master or anv person 
lawfully acting as master to wages or such disburse 
ments or liabilities as aforesaid, any right of set off or 
counter-claim is set up, i t  shall be lawful for the court 
to enter into and adjudicate upon all questions and 
settle all accounts then arising or outstanding and uu 
settled between the parties to the proceeding and to 
direct payment of any balance which is found to ’be due.

_ Aspinall, Q.C. and Dawson Miller for the plain
tiff.

Sir Walter Phillimore and Laing for the inter
veners.

Judgment was reserved and delivered on Julv 
30. J

The P r e s id e n t .—In  this case the question 
raised is whether Messrs. Phillips and Walton, 
the vendors of certain coal to the Orienta Steam 
Yachting Association Limited, by whom the 
steamship Orienta is owned, are entitled to a 
maritime lien on the vessel in respect of such part 
of the price of the coal as is the subject of the 
action. The Yorkshire Trust Limited and the 
Securities Insurance Company Limited appear as 
interveners in order to assert the prior right of a 
mortgage on the ship in their favour. The ques
tion arises in the following way: Edmund Elliott, 
the plaintiff, is the master of the Orienta. By two 
letters, dated the 15th and 16th July respectively,

(o) Reported by Basil Okumf, Esq., Barrister-at-Law.

which passed between Messrs. Phillips and Walton 
and the Orienta Company, after some negotiations 
conducted by a Mr. W. J. Adamson, Messrs. 
Phillips and Walton agreed to bunker the steam
ship Orienta (her name then being the La Plata) 
in the East India Dock, with 1200 tons of Cardiff 
steam coal. The terms of payment stipulated for 
by Messrs. Phillips and Walton, as expressed in 
their letter, and agreed to by the Orienta Com
pany, are “ payment by captain’s draft in our 
favour upon you, and accepted by you, payable as 
to one half of the amount of invoice three days 
after sailing, and the other half at sixty days from 
date-of shipment, these documents to be handed 
us when our steamer with the coal is just along
side of steamship La Plata.” Accordingly for these 
coals two bills of exchange were given by E. 
Elliott, drawn upon the Orienta Company, of 
which one was favoured, aud the other forms the 
subject of this action, having been accepted but 
not paid by the Orienta Company. Some question 
was raised at the trial whether the whole of the 
coals supplied were for the use of the ship, the 

/a c t being that after the lighter was alongside it 
was found that some ballast in one of the bunkers 
prevented that bunker being used for coal, and 
accordingly about 300 tons of coal were never 
taken by the Orienta. I t  is clear, however, that 
hut for this circumstance the Orienta would have 
taken them, and that they were necessary for her 
voyage, as a further supply of coals to the extent 
of 500 tons had to be procured in the Mediter
ranean ; and, further, the Orienta Company also 
may allocate the payment they have made to the 
coals not in fact shipped. This matter may there
fore be put aside; as may also all question of 
liability of the company, who do not defend the 
action, to the plaintiff, including the question of 
such liability extending to the ship after satis
faction of the interveners’ claim. I t  was stated 
with perfect candour on behalf of Messrs. Phillips 
and Walton, the real plaintiffs, that their object 
in stipulating for payment by master’s draft was 
to entitle themselves to a maritime lien by virtue 
of sect. 1 of the Merchant Shipping Act 1889, and 
there can be no doubt that the Orienta Company 
intended by agreeing, to confer such lien, if they 
could, and the master gave the bills by arrange
ment with his owners for that purpose. Mr. 
Phillips, a partner in the firm of Phillips and 
Walton, said that they were informed by Adamson, 
in answer to inquiry, that the company was entirely 
satisfactory; aud that no further inquiry was made 
as to the solvency of the company, or as to any 
existing mortgage on the ship. In  fact, the com
pany, although considerable sums were due to it, 
had at the time only ‘¿01. to their credit at their 
bankers, and they subsequently became insolvent.

I t  is clear that the owners could not directly have 
given to Messrs. Phillips and Walton a maritime 
lien for the price of the coals purchased from them, 
and the question is whether they can effect this 
object, and bring the matter within the words of 
sect. 1 of the Merchant Shipping Act 1889, by 
employing the instrumentality of their master. 
There can be no doubt that the main object of 
that section was to give to the master a maritime 
lien for disbursements, and perhaps for liabilities, 
and it was no doubt in consequence of a series of 
decisions on the effect of the 10th section of the 
Admiralty Court Act 1861, before the case of The 
Sara (61 L. T. Rep. 26 ; 6 Asp. Mar. Law Cas. 413;
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14 App. Cas. 209), that the master believed that 
he had such a lien. The words of the section 
express the lien to be for “ disbursements P10Pe* y 
made by him on account of the ship, and tor 
liabilities properly incurred by him on account o 
the ship.” I t  appears to me further that 
section was intended to give a lien only in sue i 
cases as before The Sara it was considered to exist.
1 should infer this from the lnstoi-y of the Act,
which was referred to in The '
Rep. 99 ; 7 Asp. Mar. Law Cas. 284 ; (1893) App. 
Cas. 38), and I  think that the use of the words 
“ properly ” and “ on account of tiie ship, an 
perhaps also the previous words “ so tar as toe 
case admits,” is designed to confine the lien con
ferred within these limits. I  can imagine no 
reason why Parliament should have thought it 
desirable, in prejudice of the rights of mortgagees, 
to permit the creation of a maritime lien, except 
in the cases where for many years it was believed 
to exist. What was held before the decision in 
The Sara was, that the master had a lien tor his 
disbursements. I  omit reference to his liabili
ties, as in that period it was not settled 
whether liabilities and disbursements stood 
on the same footing — (see The Feroma (17 
L. T. Rep. 619; 3 Mar. Law Cas. o4; L- Rep.
2 A. & E . 65)—a distinction now rendered imma
terial by the words of the Act. But the question 
is, what were the disbursements for which it was 
believed the master could create a maritime hen • 
I t  appears to me impossible to believe that m all 
cases where a master expended money m a pui- 
chase for the ship, or pledged his liability tor it, a 
maritime lien was, or could ever have been 
supposed to be, created. Such law would, 1 think, 
be inconsistent with the jurisprudence which 
recognised no maritime lien for necessaries, and 
no right in the owner to create such a lien in 
respect of his expenditure on his ship. I t  would 
also make the position of a mortgagee of a ship 
altogether different from that of any other nioit- 
gagee, and indeed render it almost illusory. Rut 
if all disbursements and liabilities of the mastei
for the ship cannot be supposed to give rise to a 
maritime lien, what is the criterion of tlujic v-xxx-x*___ . those which
have this operation ? The test suggestion by Sii 
Walter Phillimore in argument for the inter
veners is, that such disbursements were those toi 
which by virtue of his general authority and with
out express authority a master could pledge his 
owner’s credit, or, in other words, those which he 
made strictly as master, a test which probably 
expresses the same thing as was intended by Lora 
Macnaghten by the words at the commencement 
of his judgment in The Sara (ubi sup.), “ disburse
ments made by the master of the ship po® 
ordinary course of his employment.” 1 think 
that this test is correct. Of course, under what 
circumstances, in foreign or home ports,_ respec
tively, and for what purposes a captain may, 
without express authority, pledge his owner s 
credit, has been often considered. For example, 
in the cases of Mitcheson v. Oliver (5 B. 
& B. 419) and Gunn v. Roberts (30 L. T. 
Rep. 424 ; 2 Asp. Mar. Law Cas. 250 ; L. Rep. 
9 C. P. 331). Of course, also, when there 
is express authority the owner is liable to the 
captain and to those with whom the captain 
dealt, and probably in some of such cases the ship 
may be made liable on the principles indicated by 
Fry, L.J., in The Heinrich Bjorn (52 L. T. Rep.

560 ; 5 Asp. Mar. Law Cas. 391; 10 P. Div. 44). 
But I  am not aware of any authority which shows 
that the captain was ever supposed to be able to 
create a maritime lien on the ship, except when 
within the general scope of his authority he could 
have pledged his owner’s credit. The distinction 
between disbursements which were and were not 
believed to give rise to a maritime lien has not, so 
far as I  know, been the subject of much authority; 
but it was clearly decided as long ago as 1726 
by Sir Joseph Jekyll, in the case of Wallciner v. 
Bernardiston. In  that case the master had dis
bursed moneys abroad for the use of the ship, and 
had also at the direction of the owners become 
liable for and paid sums of money for provisions 
and materials for the ship while lying in the 
Thames. He had also paid seamen’s wages, and 
had a claim for wages due to himself. In  a ques
tion between the respective rights of the master 
and of a mortgagee, it was held that for the 
demands of the master in respect of what was done 
for the ship in the Thames there was no lien, but 
that there was a lien for the sums disbursed 
abroad, as also for the wages. I t  is, I  think, clear, 
when the words of the master’s report, the de
claration of the Master of the Rolls, and the 
words of the reporter of the case are read together, 
that what the learned judge held was that for 
disbursements in a home port, where recourse 
could be had to the owners, the master had no lien 
in priority to a mortgagee, but that he had such 
a lien in respect of liis disbursements when on his 
voyage, made by reason of necessity. This decision 
was no doubt erroneous, according to subsequent 
decisions before the Merchant Shipping Act of 
1861, and would have been erroneous, as we now 
know, if given after that Act, in holding that dis
bursements or liabilities of the master abroad 
(apart from bottomry), or a claim for his own 
wages, would create a lien; but I  refer to it 
because it shows that it  was not even at that time 
supposed that a master making disbursements for 
the ship by authority of the owners, and for which 
he could pledge their credit, as by such autho
rity, could create a lien on the ship, and shows 
that the reason for this was that creditors could 
and should resort to the owners for payment. In  
the case of The Chieftain (Br. & L. 104) Dr. 
Lushington held that a maritime lien existed ixx 
respect of a small sum laid out apparently with
out expi’ess authority for the ship, by a person 
whom he held in fact was acting aŝ  master and 
receiving wages as such, but he declined to allow 
such a lien in respect of a large sum for neces
saries for which the master rendered himself liable. 
I t  is true that Dr. Lushington appeal's to base his 
judgment on the distinction between disburse
ments and liabilities, but it is remarkable that, in 
a comment on that case in his report on The Red 
Rose (2 A. & E. 80), Mr. Rothery suggests that 
the real ground of the decision may have been 
that the transaction as to the purchase of these 
necessaries “ had taken place in this country, with 
the cognisance, and, no doubt, under the directions 
of the owners, and the coui-t may very well have 
thought that this was mei'ely an attempt to shift 
the burden of these charges from the shoulders 
of the owners to those of the mortgagees.” I f  
Mr. Rotliery’s view of the case be cori'ect, in a 
case very like the present, the claim for a lien was 
disallowed; and certainly, in his opinion—and no 
one probably was more cognisant of the current
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practice of the Admiralty Court—a purchase even 
of necessaries by a captain in this country, by 
express authority of his owners, did not create a 
maritime lien in the captain’s favour. In  the case 
of The Great Eastern (17 L. T. Rep. 667- 3 Mar 
Law Cas. 58 ; L. Rep. 2 A. & E. 88), it appears 
to me clear that Sir Robert Phillimore had the 
same distinction before his mind. That was an 
action for necessaries for the Great Eastern 
ordered by the master, Sir James Anderson, in 
Liverpool. The learned judge held that the 
owners rendered themselves liable by holding out 
Sir James Anderson as their master to the vendors 
of the necessaries, hut he abstained expressly 
from saying whether the master had authority to 
pledge the credit of his owners in a home 
port, or whether a maritime lien on the ship was 
created.

I f  the present case were treated as one of the 
purchase of coals by the master, I  think it is one 
in which he could not, under the circumstances of 
the supply being in the place where the owners 
carried on business, and at the beginning of a new 
voyage, have made his owners liable to the vendor 
without express authority. There had been many 
decisions on the Admiralty Court Act of 1861 
before the case of The Sara (ubi sup.), hut I  cannot 
find that in any of the cases a maritime lien has 
ever been held to be created where it appears that 
the captain pledged his owner’s credit otherwise 
than by virtue of his general authority to do so. 
The only instance which counsel in argument 
could refer me to was The Feronia (ubi sup.), in 
which it was said that items 21 and 22 were 
items of expenditure in a home port, and there
fore not within the general authority of the 
master to make. But apart from the questions 
whether such expenditure might not be within a 
master’s general authority, even in a home port, 
it is I  think clear that these items were treated a s 
allowed deductions from freight, and as such 
sanctioned by the case of Bristowe v. Whitmore 
(4 L. T. Rep. 622; 1 Mar. Law Cas. 95 ; 9 H. of L. 
Cas. 391). But it  is to be observed that the present 
case is not even that of a liability incurred by a 
master in a purchase by him, by express authority, 
for the ship. There was no purchase by the 
master at all. The owner made a contract himself 
with the vendors of the coals, and, as a term of 
it, agreed to his master’s liability being pledged 
by his giving bills. Evidence was given before me 
that this was entirely unusual. But apart from 
such evidence, it  seems to me impossible to say 
that the master in thus, at the request of his 
owner, lending his name was doing anything 
within the course of his employment as master. 
The whole proceeding was avowedly an ingenious 
device to create a liability in the master within 
the meaning of sect. 1 of the Act of 1889, for the 
purpose of attaching a lien to the vessel in priority 
to existing mortgages, hut I  think that it  fails, 
because the Act did not mean, and does not say, 
that a lien can be so created. The interveners are 
entitled to their costs.

Laing.—I f  there is no maritime lien, as your 
Lordship has held, the master has no right of 
action, this being an action in rem.

The P r e s id e n t .— What I  will do is this : I  giye 
judgment for the interveners, with costs, and I  
leave the plaintiff to move for such judgment as 
he may be advised.

Solicitors for the plaintiffs, Bottcrell and Roche. 
Solicitors for the interveners, Ince, Colt, and 

Inoe.

July 26 and 30, 1894.
(Before the P r e s id e n t  (Sir F. H. Jeune.)

T h e  K a t y . (a)
Charter-party—Running days—How computed. 

The tervn “ running days ” in a charter-party
must, in the absence of any indication to the
contrary, be taken to mean calendar days and not
pemods of twenty-four hours.

A c tio n  for demurrage.
The plaintiffs, Messrs. R. Gordon and Co., were 

the owners of the steamship Katy and their claim 
was for 711. 8s. 8d., being two days’ demurrage of 
that vessel—the claim for freight indorsed on the 
writ having been paid by the defendants.

By a charter-party, dated the 1st Feb. 1894, the 
Katy was chartered to Messrs. F. Menal and Co. 
1 ourteen running days were allowed for loading 
and unloading, and ten days on demurrage at 4d. 
per ton. Seven days were occupied in loading, 
and accordingly the bill of lading was indorsed 
with the clause, “ Seven lay days have been used 
at the port of loading.”

The following are the material clauses of the 
charter-party:

2. Orders for the United Kingdom, Continent, or other 
stipulated port, unless given on signing bills of lading, 
are to be given at Gibraltar within twelve running hours 
of arrival, or lay days—Sundays only excepted—to count.

3. The charterer has the right to order the steamer 
from Gibraltar to Queenstown, Falmouth, or Plymouth 
(at master’s option) for final orders to be given within 
twelve running hours (twenty-four hours at Queenstown) 
of arrival, or lay days—Sundays only excepted—to count, 
for the United Kingdom, Continent, or for other stipu
lated Continental port not west of Havre, paying Is. per 
unit extra freight over and above the rates hereinafter 
stated.

7. Fourteen running days, Sundays, Good Friday, 
Easter Monday, Whit Monday, and Christmas-day 
excepted, are to be allowed the said freighters (if the 
steamer be not sooner despatched) for loading and 
unloading, and ten days on demurrage over and above 
the said lay days at 4d. per ton of the steamer’s gross 
register tonnage per running day. Lay days at port of 
loading are not to count before the 23rd Feb. next (new 
style) unless both steamer and cargo be ready earlier. 
The freighters have the option of cancelling this charter 
if the steamer does not arrive at port of loading, and be 
ready to load on or before midnight of 10th March next 
(new style) unless the steamer has been detained waiting 
for orders as to loading port longer than six hours—in 
which case the date last mentioned shall be extended so 
far as to cover the time the vessel was detained for 
orders over and above the six hours, and if  by reason of 
such detention the vessel is prevented reaching her 
loading port, the charterers shall pay demurrage for 
each day detained over the said hours, whether the 
vessel is ultimately loaded or not.

9. c. I t  is further agreed, that at Sulina the steamer 
is to load as much cargo inside the bar or harbour as 
she can safely proceed to the roads with, and the 
remainder is to be shipped in the roads at freighter’s 
risk and expense, but in the latter case all days on which 
lighters are unable from bad weather to go outside are 
not to count as lay days.

12. Should the steamer be ordered to discharge at a 
place to which there is not sufficient water for her to

(a) Reported by Basil Crump, Esq., Barrister-at-Law.
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get the first tide after arrival withcut lightenmg aiKl he 
always afloat, lay days are to count from torty 
hours after her arrival at a safe anchor g ,  cncurred 
vessels bound for such jjlaoe, and any ig > - |  to be at
to enable her to reach the place of discharge at
the expense and risk of the receiver of ^  “ notw^th 
custom of the port or place to the 00 the
standing, but time occupied in Proceeding from 
anchorage to tlie port of discharge is no 

The vessel was ordered to  B arrow ’
Walmsley and Smith, the defenda »Lr „ tńy 0f 
signees of her cargo and holders ^
lading. She arrived there on Saturday the -list 
March, was moored in berth, and, except that she 
had not cleared at the Customhouse, ?
respect ready to discharge atS.30 a.m. or,£iin°-
m ade h e r e n trie s  at the Oustom-lious P °
at 10 a.m. on the same day. Until this was done 
the discharge could not commence.

A t about 10.30 a.m. on the 3 1 st March the
defendants received the * ° i ° W£ g^ ve y0n notice 
captain: “ Dear Sirs,—1 beg v o k  j 
that the steamship Katy from &u faithfully 
berth and ready to discharge.-Yours  faithfully,
E. G. L a n g l e y . When handing such notice to 
the defendants the captain requested that the

« £ £ v. £-
A The usual working hours at Barrow are to m  
(¡.30 a.m. to 5 p.m„ except Saturdays when work
ceases at 4 p.m., and the average < a y 'q  
discharged by the Katy was 445 ■: ,,
work was finished on the evening o , U 
6th April, there remained m the ship only som 
forty tons of cargo. The work was resumed on 
the following morning, hut was stopped at 10 a.m. 
by the defendants, wlio declined to P«>eeed mth 
the work unless the plaintiffs would Pay tbem the 
sum of 10?. if the discharge was completed that

djUnder these circumstances, the 
tended that the lay days expired on Satuiday, the 
7th April, whilst the defendante contended that 
the lay days did not expire until Monday, the ; tl 
April, and that therefore there was no demurrage 
due to m  them.

T. E. Scrutton for the plaintiffs.—I t  is admitted 
that the vessel was discharging on Pal^S oi ®5 is 
days. The defendants contend that the time is 
made up of seven periods of twenty-foui >
but it  is submitted that in this charter-party it  is 
clearly indicated that the days are to he taken as 
calendar days:

Nielsen v. Wait, 54 L. T. Rep. 344 ; 5 Asp. Mar.
Law Cas. 553 ; 16 Q. B. Div. 67. 

fThe P r e s i d e n t .—In that case Lord ^Eslier 
practically means that “ running days ’ and 
“ days ” are the same. Lay days begin at a place 
where she is able to deliver.] The only English 
case on the point is The Commercial Steam
ship Company v. Boulton (33 L. T. Rep. /07; 
L Rep. 10 Q. B. 346 ; 3 Asp. Mar. Law Gas 111). 
There the jury found that the day on which the 
vessel was cleared about noon was a working day, 
and the court held that they could so find, live 
Osseo (Shipping Gazette, June 8, 1894) was a 
similar case to the present one. [The P r e s i d e n t . 
_Barnes, J. and myself there decided that a

working day could not be made up by taking 
parts of three or four days.J

Hough v. Athga, 6 Scotch Seas. Cas. 4th series, 961
Tn A l le n  v J o h n s to n  (19 Scotch Sess Cas. 4th 
series 364) Lord McLaren said : “ When it is 
ascertained that the lay days have been exhausted, 
demurrage must, I  think, he held to begin at the 
hour at which the lay days are exhausted, and the 
davs of demurrage are reckoned as periods of 
twenty-four hours from that hour. Any surplus 
interval of time in excess of a number of full 
davs is to be counted as an additional day. [The 
Pr e sid e n t .—D oes part of twenty-four hours 
reckon as a day whether it  starts at a particular 
hour or whether it is running ?] I t  is open to the 
parties to agree as to the day being any period of 
twenty-four hours ; but, unless they so agree, then 
it must be the ordinary calendar day.

T G Carver for the defendants. This ehartei 
cannot be read to mean calendar days m every 
instance. Clause 12 says: “ Lay days are to 
count from forty-eight hours after her arrival at 
a safe ancliorage.” The charter-party says that 
lav days shall commence at an hour which may be 
■iny hour. The intention must have been to con
tract for periods of twenty-four hours. I t  vs 
unreasonable to contend that Saturday, when 
work was only earned on from 1 to 4 p.m., should 
be counted as a lay day:

Brmt’ 11 v. Johnson, 10 M. & W. 331.
In  The Commercial Steamship Company v. Boulton 
(uhi sup.) the broken Tuesday was not claimed. 
He also referred to

Nelson v. Dahl, 41 L. T. Bep. 365 ; 4 Asp. Mar. 
Law Cas. 392; 6 App. Cas. 38.

S c r u t to n  in reply. _
Judgment was reserved, and delivered on the

30th Jul y- . . .
The P r e s id e n t .—The questions which arise m 

this case are two: First, does the phrase ‘ running 
davs ” in this charter-party mean calendar days 
or periods of twenty-four hours, beginning from 
the commencement of discharging ? Se0?T5ui’of 
<>'ilendar days are intended, is Saturday, the 31st, 
to be included in the lay days? There does not 
seem to be any direct authority on the first of 
these questions, but it  appears to me that it  is 
only bv the suggestion of inferences to be drawnf i om 
various parts' of the charter-party that any doubt 
can be created. I t  is clear from the case of 
Nielsen v. W ait (1ubi sup.) that “ running days 
means all days as opposed to “ working days ; m 
fact means “ days.” I t  cannot be disputed that 
he vord “ ¿ /s ,” standing by itself means 

criendar davs, and, indeed, I  think it would require 
a Hear context to show it means periods of twenty- 
four hours, as, if a certain number of hours is 
intended, it  is natural and ordinary to specify the 
rime by hours. Is there anything then, m this 
charter-party to show that the word days has not 
its natural meaning ? I t  was aigued on behalf of 
the defendants that clause 12 of the charter-party 
providing that in a certain event lay days were to 
count from forty-eight hours after the arrival of 
the vessel, shows that the lay day must be 
reckoned to m  some point m the calendar day- 
This clause, however, hardly, I  think, advances the 
question, because, apart from the considm-arion 
that the language of clauses 7 and 12 is difierent, 
it may be that all that is intended is, that the
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beginning of the lay day should be coincident 
either with the beginning of that calendar day in 
which the forty-eight hours end, or of the next 
calendar day, according as a part of a lay day is or 
is not considered to reckon as a whole day. Clause 
9 C., providing that on all days on which lighters 
are unable to go outside the bar or harbour are not 
to count as lay days, appears to me consistent with 
either view, as also do clauses 2  and 3 , which pro
vide for orders to be given within twelve or twenty- 
four running hours of arrival, lay days, Sundays 
only excepted, to count, as in such cases the lay 
days begin to run twelve or twenty-four hours after 
arrival as they do m the ordinary cases from the 
time of arrival. But in these clauses it is to be 
observed that when running hours are intended 
running hours are specified. On the whole, I  can see 
nothing m the charter-party to compel me to 
assign to “ running days ” in clause 7  anything 

rn i^  natural interpretation of calendar days. 
The balance of authority, I  think, confirms what 

1 take to be the natural sense of the words. The 
'o erenc® ^rawn from the case of Commercial 
steamship Company v, Boulton (ubi sup.) on this 
point is not quite clear, but I  think that it shows 
those days were understood to be calendar days, 
because the demurrage days were not reckoned as 
running from 5p.m. on the Tuesday when theship 
got into dock, but as commencing on the following 
morning; and the argument on the successful side 
in that case was that, though demurrage began to 
run from the time the ship was in dock, that is, 
5 p.m. on Tuesday, the demurrage days began to 
run on the morning of Wednesday. This certainly 
was the view of the above case taken by the Court 
of Session in the case of Hough v. Atliga (ubi sup.). 
In  that case the Lord Ordinary considered that 
the Commercial Steamship Company case decided 
that the running days were to be counted by days 
and not by periods of twenty-four hours; and the 
same view was afterwards expressed by the Court 
of Session, the Lord President saying that he saw 
no distinction between lay days and days of de
murrage in the matter of counting. A  later case 
in the Court of Session, Allan v. Johnstone (ubi 
sup.), appears to me to have been in harmony with 
the above decision. I  think that the judgments 
in that case, except perhaps some qualified expres
sions which fell from Lord Maclaren, proceed on 
the principle that, unless the words in the charter- 
party prescribing a certain number of running 
days are overridden, what must be taken to be 
intended are calendar days. In  that particular 
case the learned judges thought that these words in 
the charter-party were controlled by an indorse
ment on a bill of lading, and by a special 
arrangement stated in a letter of the shipowner’s 
agents. The words of Lord Kinnear are very 
explicit: “ I  take it that according to the general 
rule laying days mean whole days, but if the 
parties to a contract are so minded, it is quite 
within their power to stipulate that a day shall be 
divisible; and the question is whether they have 
so stipulated in the present case.” I t  appears to 
me clear', therefore, that “ running days ” in this 
case mean calendar days, and, therefore, the case 
turns on the question whether Saturday the 31st 
is to be reckoned as a lay day. The discharge 
commenced in fact at 1 p.m., and at Barrow work 
usually commences on Saturday at 6.30 a.m. and 
ceases at 4 p.m. I  do not think, as was contended 
before me, that the decision in the Commercial

* - ATY-_____________________________  [ A d m .

Steamship Company's case, as reported in the Law 
Reports, shows that for this purpose part of a 
day _ can be considered a whole day ; indeed, 
I  think the reverse inference is to be drawn 
from _ it. I t  was there held that, when a 
ship is on demurrage, a day broken into by 
the conclusion of her loading must be paid for 
as a demurrage day. The reason for this is, 
that the shipowner is entitled to the rise of his 
ship for the whole of that day, and, as days cannot 
be split up, if he is deprived of the use of his ship 
for part of the day the whole must be paid for. 
But a charterer is entitled to the whole of each of 
the specified number of lay days for his loading 
and unlo ding if he needs it. Why is he to take a 
part, perhaps a small part, of a day for the whole ? 
I t  appears to me that the same reasoning which 
gives the shipowner as against the charterer the 
whole of a demurrage day, should give the char
terer as against the shipowner the whole of a lay 
day. I  am strengthened in the belief that the 
above may well have been the view of the learned 
judges who decided the case of the Commercial 
Steamship Company v. Boulton, as reported in the 
Law Reports, by observing that the same tribunal 
had at the same time before them the case of the 
ship Boston, the decision in which is reported in 3 
Asp. Maritime Law Cases, 111, though not in the 
Law Reports. Except that the case of The Boston 
is one of loading, and the present one of unloading, 
the question in that case was the same as in this. 
The Boston was cleared at Mulilgraben about 
noon on Monday, April 20, but was not ready to 
load till about 4 p.m. The cargo, which was 
timber, was floated down from Riga in rafts, and 
some of it came alongside on Monday, April 20, 
and was taken on board, part on that day after 
4 p.m., and the rest the next morning. The 
question whether Monday, April 20, was a 
working day was left to the jury at the trial, who 
found that it was. When the matter came before 
the court the presiding judge said • “ As to the 
Boston a more difficult question arises whether a 
working day can be counted when only part of a 
day has been used. I  agree that the charterers 
are entitled to a fair working day, but if for the 
convenience of all parties a portion of the day is 
used it may be counted.” This is, I  think, tanta
mount to saying that as a rule part of a lay day 
cannot be reckoned as a lay day, but that it may 
be a question of fact in each case whether the 
parties have not expressly, or, by their conduct, 
impliedly, agreed that it shall be so treated. There 
remains, therefore, in the case the question of fact 
whether, as stated by Mellor, J., in the case of The 
Boston, the day in question was, by assent of the 
parties, treated as a lay, in that case a loading, 
day. I  have said that I  can see no distinction in 
law between days occupied in loading and un
loading on the question whether a part is to be 
reckoned as the whole. But on the question of 
fact whether the parties agreed to treat the day 
as a lay day, there may be a great deal of differ
ence between loading and unloading. In  the 
particular case of The Boston the cargo was timber 
sent down the river, and Lush, J. observed that 
he could not suppose that the freighters intended 
it to remain in the river. In  this case I  do not 
see why the charterers should have desired the 
unloading to commence on Saturday, and in fact 
they did not, for they apparently declined to take 
part in the discharge from 10.30 to 1. I  think
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that the three hours of Saturday occupied in dis
charging were so occupied by the wish and tor t  e 
advantage of the shipowners, who probably 
thought that it  would become practicable to get 
the ship discharged and free a considerable time 
before the expiration of the lay days. Indee 1 
so turned out, and, as the charter-party does no 
provide for payment of despatch money, e s ip 
owner would have been clearly the gamer ha 1 

charterers not declined to concede this benefit toi 
nothing. I  come, therefore, to the conclusion on 
the facts that both parties did not assent to 
treating the Saturday as a lay day. The resu 1 , 
that the lay days did not expire till Monday, 
April 9 , and there must be judgment for the 
defendants.

Solicitors : Botterell and Roche; Field, Roscoe 
and Co., for Batesons, Warr, and Wimshurst, 
Liverpool.

H O U S E  O P L O R D S .

March 19, 20, and June 22,1894.
(Before the L ord  C h a n c e l l o r  (Herschell), 

Lords W a tso n , A s h b o u r n e , M a c n a g h t e n , 
and M o r r is .)

A rro w  Sh ip p in g  Co m p a n y  L im it e d  v . T y n e  
I m p r o v e m e n t  Co m m is s io n e r s .

T h e  Cr y s ta l , (a)
ON A P P E A L  FR O M  T H E  C O U R T OF A P P E A L  IN  

E N G L A N D .

Wreck— Obstruction to harbowt----Owner— H ar
bours Act 1847 (10 & 11 Viet. c. 27), s. 0 6 --— 
Removal of Wrecks Act 1877 (40 & 41 Viet. c. 10), 
s. 4—Liability for expenses of removal.

By sect. 56 of the Harbours, Docks, and Piers 
Clauses Act 1847 “ the harbour master may re
move any wreck or other obstruction to the har
bour . . . and the expense of removing any
such wreck . . . shall be repaid by the owner
of the same.”

A ship of the appellants became a total loss, and was 
at once abandoned by the owners. There was no 
evidence that the loss was caused by their default. 
The wreck lay in such a position as to be an 
obstruction to the harbour of the respondents, 
and was removed by them. They then brought 
an action against the appellants to recover the 
expenses of such removal.

Held (reversing the judgment of the court below), 
that the appellants were not liable, for the 
reason that sect. 56 of the Act of 1847 applies to 
ownership at the time that the expense of 
removing the obstruction is incurred, not to 
ownership at the time that the obstruction is 
created.

Earl of Eglinton v. Norman (36 L. T. Rep. 8 8 8 ; 
3 Asp. Mar. Law Cas. 471; 46 L. J. 557, Ex.) 
and The Edith (11 L. Rep. Ir . 270) disapproved. 

T h i s  was an appeal from a judgment of the Court 
of Appeal (Lindley, Smith, and Davey, L.JJ.), 
who had affirmed a judgment of Barnes, J. in 
favour of the respondents, the plaintiffs below.

The action was brought to recover the sum of 
7961. 6 s. 5 d., the balance of the cost of removing 
the wreck of the steamship Crystal, which was 
formerly the property of the appellants, and was

T o t. V II., N. S.
(a) Reported by C. E. M alden, Esq., Ba.rrister-at-La.w-

sunk by collision in such a position as to occasion 
a dangerous obstruction to the approaches to the 
river and harbour of the Tyne, of which the 
respondents were owners.

The respondents removed the wreck under the 
powers conferred by the Harbours, Docks, and 
Piers Clauses Act 1847 (10 & 11 Viet. c. 27) and 
the Removal of Wrecks Act 1877 (40 & 41 Viet. c. 
16) and sought to recover the expenses of such 
removal from the owners under sect. 5b of tl ê 
former Act, which was incorporated m their

^ThiTappellants, who had abandoned_ the wreck 
to the underwriters, disputed their liability.

The facts are more fully stated in the judgment 
of the Lord Chancellor.

The courts below held that the case was 
governed by the decision of the Court of Appeal in 
The Earl of Eglingtonv. Norman {36 L  . T  Rep 
8 8 8 ; 3 Asp. Mar. Law Cas. 471 ; 4b L. J. 5o7, Ex.) 
and gave judgment for the plaintiffs.

Finlay, Q.C. and Scrutton, for the appellants, 
argued that sect. 56 of the Act of 1847 imposes no 
personal liability on the owner, and was not in
tended to alter the substantive law. The lan
guage of sect. 5 7  is in marked contrast to that ot 
sect 56, and gives an express power to recover 
from the owner, which the former section does not. 
I t  was not intended to impose such a serious 
liability upon an innocent owner who had aban
doned the ship. I f  he continued his ownership 
after the wreck, the liability might continue but 
not where he abandoned it. There are no facts 
in dispute in the case. The wreck was abandoned 
to the underwriters on the day after the loss, as 
soon as the news arrived. The principle which 
governs the case was laid down in this House by 
Lord Cairns, L.C. in River Wear Commissioners 
v Adamson (37 L. T. Rep. 543 ; 3 Asp. Mar Law 
His 521 • 2 App. Cas. 743). In  the courts below

Eqlinton v. Norman (36 L. T. 888, 6 Asp. mar. 
Law Cas. 471; 46 L. J. 557, Ex.) which we contend 
is distinguishable, or, if not, was wrongly decided. 
In  that case the owner had not abandoned. 
The Irish case The Edith (11 L. Rep. Ir . 270), 
raised the question whether the liability was 
personal or only against the ship, and we con
tend should be followed m the present case. 
The statute only imposes a liability where there 
was a common law liability before, and does not 
extend that liability. The judgment of Bramwell, 
L.J. in Eqlinton v. Norman is in favour ol our 
view where there has been an abandonment The 
cases are summed up in The Hfopia (70 L. T. Rep. 
47; 7 Asp. Mar. Law Cas. 408; (1893) A. C. 492). 
The cases of White v. Crisp (10 Ex. 312) Brown 
v. Mallett (5 C. B. 599), and The Douglas (47 L  T. 
Rep. 502; 5 Asp. Mar. Law Cas. 15 ; 7 P. Div. 151), 
there cited, show that the only case in which an 
owner who has abandoned can be made liable is 
where he has abandoned under such circumstances 
as amount to negligence. The section only confers 
a lien, and the wording is not such as to lead to 
the conclusion contended for by the respondents. 
Their construction of the Act involves a change 
by the Act of 1847 of the existing common law 
liability of an owner who has abandoned, which 
was never intended. The contention of the 
respondents might involve very great hardship 
upon a perfectly innocent owner whose ship had

3 U
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been wrecked. Similar cases Have arisen on ques
tions of poor rates, which are collected in Max
well on Statutes, 2nd edit. p. 496, showing that 
payment can only be enforced in the manner pre- 
scribed by the statute, not by action. Sects. 44 
and 45 and 74 and 75 of the Act of 1847 when 
compared with sect. 56, show that there is no such 
remedy under that section as the respondents 
assert. The principle is illustrated by the cases

Underhill v. EUicombe, McClell. & Yomme, 450 ■ 
Stevens v. Evans, 2 Burr. 1157 ■
Shepherd v. Hills, 11 Ex. 55.

Further, if the appellants are liable, the respon
dents, who claim an absolute discretion in dis- 
posmg of the salvage, have not given credit for a 
sufficient amopnt m respect of it.

Sir W. i'h. illinwve and Butler Aspinall, for the 
respondents, contended that the judgment of the 
court below was right. This is the third attack 
that has been made on the construction of 
sect. 56 of the Act of 1847, for which we contend. 
In  Eglinton v. Norman (ubi sup.) it  was argued 
that it did not extend the common law liability, 
but was a question of procedure only; but as to 
this, see the judgments of Lord Blackburn and 
Lord Gordon in River Wear Commissioners v. 
Adamson {ubi sup.). In  The Edith (ubi sup.)’ it  
was argued that the section was only intended to 
create an easily enforceable lien, which did not 
exist before. The appellants’ construction vir
tually strikes the words “ the expense of removing 
such wreck shall be repaid by the owner of the 
same ” out of the section. The argument from 
hardship is based on a fallacy. Before the Act, if 
the “ owner ” could not be found nothing could 
be done, and, if the owner at the time of the 
removal and sale is intended, the respondents are 
no better off, as the difficulty of finding him 
would be insuperable ; but the owner at the time 
of the loss can always be found. Work had 
actually begun on this ship before the abandon
ment to the underwriters, and there are cases 
which say that possession by salvors is possession 
by the owner. [The L ord  Ch a n c e llo r  referred 
to Randal v. Cochran 1 Yes. sen. 97.] A t the most 
it can only be said that we are suing the wrong 
person; but an underwriter is not bound to take 
over a damnosa hereditas, and, having already 
paid as for a total loss, cannot be made liable for 
anything further. This case is provided for in 
policies of insurance. See

The North Britain, 7 Asp. Mar. Law Cas. 413;
70 L. T. Rep. 210 ; (1894) P. 77.

The Thames Conservancy have special provisions 
which came before the courts in Prehn v. Bailey ; 
The Ettrick (45 L. T. Rep. 399; 4 Asp. Mar. Law 
465 ; 6 P. Div. 127), though they were not neces
sary for the actual decision in that case.

Scrutton was heard in reply.
A t the conclusion of the arguments their Lord- 

ships took time to consider their judgment.
June 22.—Their Lordships gave judgment as 

follows:—
The L o rd  Ch a n c e llo r  (Herschell). — M y  

Lords: The question raised by this appeal is one 
of considerable importance. The facts are few 
and not in dispute. The vessel Crystal, of which 
the appellants were registered owners, was on the 
7th Jan. 1892, sunk in the German Ocean below

low-water mark, 400 yards east of the end of the 
South Pier at the mouth of the river Tyne. The 
disaster was the result of a collision, but there is 
no evidence how this was caused, or that any 
blame was to be attributed to the owners of the 
Crystal or their servants. On the morning of the 
8tli Jan. Mr. Bent, the managing owner of the 
Crystal, gave notice to Mr. Scoi-field, the repre
sentative of an association in which the vessel was 
largely _ insured, that he would have to take 
possession of her as the ship was past redemption; 
to which Mr. Scorfield seems to have made no 
objection. The vessel, in the position in which 
she, lay, was both an obstruction to the approaches 
to the port and harbour of Newcastle-upon-Tyne 
and a danger to the navigation thereof. The 
Tyne Commissioners accordingly gave notice to 
the appellants that they would remove the 
obstruction, destroying it if  necessary, and in the 
meantime would buoy and light it. The Com
missioners acted upon this notice and destroyed 
and dispersed the obstruction by means of ex
plosives. The present action was then brought 
to recover the expenses thus incurred beyond 
what was recouped by the sale of the materials. 
The respondent’s claim, in so far as it  relates to 
the expense of removing the wreck, is based on 
sect. 56 of the Harbours, Docks, and Piers 
Clauses Act 1847, which is in these terms: 
“ The harbour master may remove any wreck or 
other obstruction to the harbour, dock, or pier, or 
the approaches to the same, and also any floating 
timber which impedes the navigation thereof, and 
the expense of removing any such wreck, obstruc
tion, or floating timber shall be repaid by the 
owner of the same, and the harbour master may 
detain any such wreck or floating timber for 
securing the expenses, and on nonpayment of 
such expenses, on demand may sell such wreck or 
floating timber, and out of the proceeds of such 
sale pay such expenses, rendering the overplus, if 
any, to the owner on demand.” The courts below 
have followed the decision of the Court of Appeal 
in the case of The Earl of Eglinton v. Norman 
(36 L. T. Rep. 888; 3 Asp. Mar. Law Cas. 471; 
46 L. J. 557, Ex.), where it was held that the 
section I  have just quoted casts upon the persons 
who were the owners of the vessel at the time she 
became a wreck and impeded the navigation a 
personal liability to pay the costs of removing 
the obstruction. I  quite agree with them that 
there is no substantial distinction between that 
case and the present. I t  is contended, however, on 
behalf of the appellants, that a judgment of this 
House in the case of the River Wear Commissioners 
v. Adamson (37 L. T. Rep. 543; 3 Asp. Mar. Law 
Cas. 521; L. Rep. 2 App. Cas. 743) delivered after 
the date of the decision of the Court of Appeal in 
the case of The Earl of Eglinton v. Norman, has 
thrown doubt on that decision, and indicated that 
the section ought not to be so construed as to 
cast upon the owners of a vessel under such 
circumstances a liability unknown to the common 
law. The case of the River Wear Commissioners 
v. Adamson turned upon another section of the 
same Act, namely, sect. 74, which makes the 
owner of every vessel or float of timber answerable 
to the undertakers for any damage done by such 
vessel or float of timber, or by any person em
ployed about the same, to the harbour, dock, or 
pier. In  that case damage was done by the 
respondent’s vessel to the appellants’ pier without
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any fault upon the part of the respondent. The 
Court of Appeal had held that respondent was 
not liable, mainly on the ground ithat the damage 
was caused by the act of God Although toe 
judgment was affirmed in this House, the> noble 
and learned lords who heard the case di n ' 
their opinions on this ground. Lord Gann , • •
came to the conclusion that the section 
intended to create a right to recover damages 
in cases where before the Act there was no ■ a 
to recover damages from some one; t  a 1 
intended only to provide a ready and si p 
procedure for recovering damages wher 
right to damages existed at common iaw' , 
thought that the section relieved the under
takers from the investigation whether the fault 
had been the fault of the owner or ot the 
charterers or of the persons in charge, an g
the owner as the person who is always disco - 
able by means of the register, declared 
should be the person answerable, leaving li 
recover over against the person liable. 
Hatherley, after expressing the very greatdoubt 
and difficulty which he had felt as to the ^ropei 
interpretation of the clause, said that, a 
the opinion of the majority of their Lordships 
that the case was not one that could be ieg- 
as struck at by this clause, whether the ground to 
be assigned for it was the view expressed by hiora 
Cairns, or whether any view might be adopted 
similar to that taken in the court below, he should 
not pause to inquire, but that he was unwilling 
do anything further than to say that lie could no_ 
concur in the opinion expressed by the hiora 
Chancellor otherwise than with extreme doubt 
and hesitation. Lord O’Hagan thought that the 
section pointed to something done by the act ot 
man, or to the act of the person in charge. -Coiu 
Blackburn stated that he had very great doubt 
and hesitation in the case, that he could not see 
anything in the language of the Act to justify 
the view adopted by Lord O’Hagan that it was 
confined to cases in which some one was in charge 
of the ship; but that, after much hesitation and 
doubt, he was not prepared to say that the judg
ment should be reversed, and that the words 
“ damage done by such ship ” necessarily included 
all expenses occasioned by misfortunes in which 
the ship was involved in common with the piers. 
After referring to the fact that Mellish, L .J . in 
the court below seemed to have thought that the 
words might bear the more restricted sense of 
injuria cum damno he concluded thus: “ The 
declared object of the enactment is the protection 
of the piers, &c., ‘ from injury,’ which renders 
this construction, a little less violent than if the 
object had been expressed to be to protect the 
harbour authorities from ‘ loss.’ I f  they can bear 
that sense, we ought to construe them so; and 
though I  have had and have great doubt whether 
this is not too violent a construction, I  am not 
prepared to reverse the judgment based on it, and 
consequently I  agree that the appeal should be 
dismissed with costs.” Lord Gordon dissented 
from the judgment pronounced, and thought that 
the appellants were entitled to succeed. I  think 
a review of the opinions thus pronounced is 
sufficient to show that no principle can be ex
tracted from the judgments in that case which 
can be applied to tne construction of other 
sections of the Act. Although I  am of opinion 
that in the present case, there being no evidence

that the disaster was due to the negligence either 
of the appellants or their servants, they would be 
under no liability at common law for damage 
caused by the obstruction as for the expenses 
incurred in removing it, yet I  am unable to find 
any valid ground on which the operation ot 
sect. 56, which casts upon the owner the liability 
to pay for the expenses of removing the obstruc
tion, can be limited to cases in which such lia
bility would exist at common law. I  am fully 
alive to the force of the argument, and feel much 
impressed by it, that the obstruction is removed 
for the benefit of the public at large, and that 
where the owner of the vessel which has met with 
a disaster has not been to blame, it  is hard that 
the loss of his vessel should entail on him the 
further burden of bearing expenses incurved not 
for his benefit but for that of the public. But a 
sense of the possible injustice of legislation ought 
not to induce your Lordships to do violence to 
well settled roles of construction, though it may 
properly lead to the selection of one rather than 
the other of two possible interpretations of the 
enactment. In  the present case, however, 1 am 
unable to see that there are two alternative con
structions. The harbourmaster may remove any 
wreck,” and the expense of removing any such 
wreck” is to be “ repaid by the owner of the 
same.” Where is there any ground for restricting 
this to cases where the owner of the wreck is 
himself, if not bound to remove it, at least subject 
to liability for damage caused by its presence, it 
he does not take that course ? 1 can fand none.

The appellants further contended that it a new 
statutory liability was imposed by the section 
same enactment provided the remedy, and that 
those who desired to enforce the liability were 
limited to the remedy thus provider. I t  was 
urged that the section conferred the remedy of 
detaining and selling the wreck and satisfying 
the expenses out of the proceeds ; that it  did not 
provide any other mode of recovering the expenses, 
and that the harbour authority was therefore 
restricted to this remedy. This argument found 
favour with the Irish Court of Appeal m the case 
of The Edith (11 L. Rep. Ir . 270), and they gave 
effect to it  by their judgment m that case, when 
the construction of a similar provision came 
before them for determination. I  confess I  have 
approached the consideration of the terms of 
the statute with no indisposition to arrive at the 
same conclusion, but I  am unable to do so. In  
the first place, the terms are express that the ex
pense of removing the wreck “ shall be repaid by 
the owner of the same.” The construction con- 
tended for appears to me to give no effect to these 
precise words I f  all that was intended was that 
the expenses were to be paid out of the proceeds 
of the wreck, why were these words inserted, 
followed as they are by the words, and the har
bour master may detain and sell; moreover, this 
power is expressed to be for “ securing expenses, 
and the power to sell is on “ nonpayment on 
demand” The truth is, that the contention ot 
the appellants makes the latter words of the 
section alone operative, and gives no more eftect 
to the words “ shall be repaid by the owner than 
if they had been omitted from the enactment. 
But this is not a ll; the latter part of the enact
ment, which it is said provides the only remedy, 
is not co-extensive with the earlier provisions. 
Authority is given to remove any wreck “ or other
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obstruction, and also any floating timber which 
impedes the navigation. The expense of removing 
any such wreck, obstruction, or floating timber is 
to be repaid by the owner of the same ; but power 
is only given to detain and sell such “ wreck or 
floating timber.” The word “ obstruction” is 
omitted Why the power was not extended to 
other obstructions than wrecks and floating 
timber is matter of speculation. I t  may have 
been a mere slip, but it  would scarcely be legiti- 
mate to construe the enactment on the assump
tion that it was so. There can be no doubt that 
V s as explicitly enacted in the case of any 

other obstruction as in the case of a wreck, that 
the expense shall be repaid by the owner, and yet 
it the construction contended for by the appel- 
ants were to prevail the conclusion must either 
be that no means were provided for enforcing the 
liability in terms imposed, or that because no 
lemedy was provided a personal debt was created 
m the case of an obstruction other than a wreck, 
but not m the case of a wreck; although the 
language as to repayment is identical in the two 
Cj 8,es,i  \  say that this is conclusive, but it
adds to the difficulty of acceding to the interpre- 
tation insisted upon by the appellants. For the 
reasons I  have given I  do not see any my to differ 
irom thecourts below in holding that the terms of 
sect. Sb do create a debt in respect of which an 
action may be maintained against the owner.

But then arises the question, who is the owner 
within the meaning of the statute P The Court of 
Appeal, in the case of The Earl of Eglinton v. 
Norman, held that it was the person who was the 
owner at the time the obstruction occurred, and 
the right of the harbour master, therefore, to re
move it accrued. They considered that, although 
the right of the harbour master to remove it was 
only inchoate, the rights of all parties were then 
irrevocably fixed, and that it mattered not what 
change afterwards took place in the ownership of 
a wreck. The words of the section do not 
expressly point out who is the owner referred to, 
and if the section had been held to apply only to 
cases where the obstruction came about by the 
default of the owner there would be much to be 
said for the view thus adopted. But, inasmuch as 
the section ex hypothesi applies even where there 
is no such default, I  do not see any a priori reason 
for holding that the rights of the parties are then 
fixed. I t  is obvious that some time might elapse 
before the removal of the wreck which became an 
obstruction was determined on by the harbour 
master, and that a change of ownership might 
occur in the interval. When I  examine the 
language of the section it appears to me to point 
not to ownership at the time the obstruction is 
created but to ownership at the time the expense 
of removing it is incurred. The expenses are to 
be repaid by the owner. The harbour master 
may sell the wreck on nonpayment of such ex
penses on demand. And lastly, if the wreck is 
sold, and the proceeds exceeds the ex
penses, the overplus is to be returned to 
the owner on demand. This can scarcely 
mean the person who was the owner at the 
time the obstruction was caused, but must 
surely be intended to refer to the person whose 
wreck was disposed of and removed. In  the 
present ease it seems clear that before the time 
when the expenses were incurred by the respon
dents, the appellants had abandoned the vessel as

derelict on the high seas, without any intention 
oi resuming possession or ownership. They had 
also given notice of abandonment to the under
writers. I t  is unnecessary to determine whether 
the underwriters are to be treated as the owners 
within the meaning of the statute ; it  is enough 
to say that I  do not think the appellants can on 
its true construction be regarded as having, at the 
time the expenses were incurred, been owners and 
liable to repay them. I  have, like some of the 
noble and learned lords who took part in the 
decision of the case of The River Wear Commis
sioners v. Adamson, felt the greatest doubt and 
difficulty as to the proper mode of dealing with 
this case. The history of the statute (of which 
the section in question forms part) is pointed out 
by Lord Blackburn in that case. Many of the 
clauses probably had their origin in the desire of 
the authorities who promoted Harbour Acts to 
secure adequate protections for their undertakings, 
and may have been adopted by the Legislature 
without sufficiently careful consideration of the 
interests of other persons, and the liability which 
might with justice be imposed upon them. I  
cannot profess that the conclusion at which I  
have arrived is completely satisfactory to my own 
mind ; but I  think it is better to adhere in such a 
case as closely as one can to settled rules of con
struction, leaving any necessary changes in the 
law to be effected by the Legislature rather than 
to attempt by a strained and violent construction 
to arrive at what, after all, may be very halting

A  subordinate point was raised in this case, 
the respondents incurred certain expenses in 
lighting and watching the wreck under the 
Removal of Wrecks Act 1877. They applied the 
proceeds derived from the sale of the wreck 
towards the expenses incurred by them, both 
under the Act of 1847, and the later statute. 
They then sued for the balance of the expenses. 
I t  was contended that they were bound to apply 
the moneys received pro rata to the expenses 
incurred under the two statutes. This contention 
was repelled by the courts below, and I  see no 
reason to differ from the views expressed on this 
point. For the reasons I  have given, I  think the 
judgment appealed from ought to be reversed, and 
judgment entered for the defendants, with costs. 
The respondents must pay the costs here and in 
the courts below.

Lord W atso n .—My Lords: This appeal depends 
upon the construction of a single section in the 
Harbours, Docks, and Piers Clauses Act 1847. 
The respondents, in exercise of the powers con
ferred upon them by the Act of 1847 and by the 
Removal of Wrecks Act 1877, between the 15th 
Jan. and the 4th June 1892 spent 11281. 3s. M . in 
removing or dispersing the wreck of the steamship 
Crystal, which had been sunk by a collision on the 
7th Jan. within the approaches to the river and 
harbour of Tyne, and constituted a dangerous 
obstruction to vessels using the port. Their out
lay was recouped to the extent of 3311. 16s. lid . 
by sales of cargo taken from the wreck, the 
amount of their expenditure being thus reduced 
to 7967. 6s 5d. The appellants were owners of the 
Crystal at the time when she was wrecked. On 
the 8th Jan. they gave notice of her abandon
ment as a total constructive loss to their under
writers, who subsequently paid them the full
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intention of the Legislature, nothing could have 
been easier than to give it expression. But 
the intention of the Legislature can only be

amount of their insurances upon that foofcmg. 
On the 8th Jan. they received a notice that they 
would he held liable for the expens , to
respondents were about to incur, 1 already 
which they intimated that they .^ a lr e a d y  
abandoned the vessel as a wreck m P 
The respondents now claim pay1 i  as
balance of 7961. 6s. 5d. from the appellants^ as
W ^ e ° o w 7nm .oTthe wi-eck of ^

¿ iS r a M  in'the Court of and I am of oimnon » the Appealin"the" Admiralty" Division and in the Court 
Appeal. The claim thus made and s .g
admittedly no warrant in the Act o •

same, and also any floating tmibei w P 0f
the navigation thereof; and the expense ol 
removing any such wreck, obstruc i , e
timber shall be repaid by the ovmer o f¡th e «  
and the harbour master ™ay detam on
floating timber for securing the exp > may 
nonpayment of such expenses o n ^  y ie 
sell such wreck or floating timbei, rendering
proceeds of such sale pay such exp > , nd B 
the overplus, if any, to the owner  ̂on demand^ 
The argument of the appellants _w 
these two points only. They maintained m the 
first place, that the clause does not attach to the
owner any personal liability foi exp
the second place that, if it  does, they ^ 0f
nor were at any time, the owners 
the Crystal within the meaning ° f  the ,
does not admit of doubt that, if the appelUnts
can establish either of these propositions, the
judgments appealed from must be reversed. i  ao 
not find it necessary to enter upon the considera
tion of the first of these points, because *  
satisfied that the argument of the appdlants upon 
the second of them ought to prevail. Ha,d it been 
necessary to decide the first point, I  could not as 
at present advised, have differed from the opmion 
expressed by the Lord Chancellor. I  cannot agiee 
with the able judgment of the Irish court m the 
case of The Edith (11 L. Rep. Ir . 2J°b and I  am 
unable to appreciate the bearing of River Wear 
Commissioners v. Adamson (2 App. Cas. 74d.) aP°“ 
the facts of the present case. I  agree with the 
Lord Chancellor in thinking that their abandon
ment of the sunken ship in the open sea sine 
animo recuperandi had divested the appellants ox 
all proprietary interest in the wreck before the 
respondents commenced operations with a view to 
its removal. That state of the facts necessarily 
gives rise to the question, whether the expression 
“ the owner ” of the wreck, as it occurs m sect. 56, 
is meant to designate the owner of the ship at the 
time when she goes to the bottom of thesea or t he 
owner of the wreck at and during the time of its 
removal. Barnes, J. and the learned judges of 
the Appeal Court accepted as binding upon this 
point the decision of the Court of Appeal in Earl 
of Eqlinton v. Norman (uhi sup.). In  that case it 
was laid down by the present Master of the Rolls, 
with the concurrence of Lord Coleridge, and a 
very hesitating assent by Lord Bramwell, that 
when a ship sinks in such a position as to cause 
obstruction to a harbour or its approaches, a 
right to remove it at the expense of the then 
owner at once accrues to the harbour authorities, 
and cannot be affected by any subsequent change

adopted "by the learned judges of the Appeal 
Court in Earl of Eglinton v Norman, is inad
missible The only thing which the harbour 
master under the clause in question has authority 
to deal with is the wreck, and not the ship ; and 
the only charges which, m any view, he can have 
a right to recover are those which may be du y 
incurred by him for the purpose and m the com se 
of its removal. I t  is clear, to my mind, that 
prima facie the owner of the wreck must be the 
person to whom the wreck belongs dunng the 
time when the harbour master chooses to exercise 
Viia Qtntutorv -powers. Th.it appears to me to he 
the p r W  and natural meaning of the word.
I t  may of course, be displaced by force of the 
context’ But I  can find nothing m the context 
to suggest that the words were intended to have 
any other than their natural meaning. On the 
contrary, the direction in the end of the dause to 
the effect that the harbour master, after sellii g 
the materials of the wreck in order to pay the 
expenses which he has incurred, shall account to 
the owner for any overplus, clearly indicates that 
the owner is the person to whom these materials 
belonged. Being of opinion that the respondents beionge b the appellants were

o f  the wreck of the C r y Z  within the 
meanin0' of the clause, I  concur in the judg
ment which has been proposed by the Lord

°  L o rd  ASHBOIIRNE-My Lords: The decision of 
, u. . „ 1  rlpnends on tlie construction to be
given to the 56th sectiqn of the Harbours, Dock.
® i p; .„ \ ct  1847, tlie terms of which have been 
Mated by mynoble and learned friends who have 
preceded me. The contention of the appellants 
t l a+.j-nti'illv raises two questions upon this 
section They insist (1) that no personal liability 

c M imon “ the owner ” for the expenses claimed ;
A mi that no matter how that may be, they are 

it the “ owners “who are chargeable. The statute 
above m e S e d  does not apply to all harbours 
above n for the first section enacts that

“ extend only to such harbours, docks, and R shall extend . any Act of Parlia.
ment hereafter to be passed, which  ̂shall d.edare 
that this Act be incorporated therewith. I  he 
statute wafso incorporated by the Tyne_ Improve
ment Acts, and thus the questions are raised. Had 
Sie wreck occurred in or near any harbour where 
such incorporation had not taken place it  is not 
suggested that the appellants cori d have been 
mfde liable. I t  is admitted that they could not 
be responsible at common law, and therefore the 
whole case turns upon the construction ot this 
clause which creates this new responsibility. 
There should be clear words to create any such 
liability, and in construing tlie section the rule 
must be borne in mind that where the liability is 
a liability not existing at common law but for the 
first time imposed by the statute, then it the
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remedy is also prescribed by tbe statute the party 
must pursue that remedy. Before taking the 
words of the section it is well to consider the 
nature and character of this personal liability 
sought under this section for the first time to be 
imputed to an “ owner.” I t  is asserted that, although 
he be not negligent, although his master and crew 
may have shown the most splendid seamanship 
and the most heroic courage, he is personally 
liable for the expense of the removal of the wreck 
ol his ship, if  it causes an obstruction to the 
harbour or navigation. The wreck may be caused 
by the act of God, by the default of the pilot he 
is compelled by law to employ, by the absence of 
the very buoys and lighthouses which the harbour 
authority is itself bound to provide, but no qualifi
cation of the owner’s liability is suggested, 
¡smugglers or mutineers may have wrecked the 
sblP made it an obstruction, but the
possibility of an exception is not admitted. I t  is 
asserted that this personal liability is unlimited in 
amount, and that no matter how small the value 
ot the vessel, or how worthless the cargo, the 
‘ owner” must answer to his last farthing for 

these expenses. The cost of removal might be 
twenty tunes the value of the ship, and the pay
ment of that cost might drive the “ owner” into 
bankruptcy ; but that is not a consideration to be 
noted. I t  may he even asserted that the liability is 
not guarded, by any lim it of time or space, that 
the wreck might sink, causing no obstruction out
side a harbour, yet years after it  might by the 
action of storms, or wind, or tide be shifted to a 
position where it became an obstruction, when 
this liability would attach. In  fact it is contended 
that under all circumstances, no matter what the 
conduct, or what the amount involved, “ the owner ” 
is personally liable, and that he is so made for 
the first time under this section. I t  is not too 
much to expect that a section imposing such a 
tremendous liability should be in clear terms. 
The section is not clear; its interpretation is 
difficult, its language is infelicitous, but it 
can be made to work smoothly and without 
difficulty if  the contention of the respondents is 
rejected and that of the appellants adopted. In  
my opinion no personal liability is created by the 
section. The first object of the section was to 
give power to the harbour master to remove the 
wreck or obstruction. Then if the owner repays 
the expenses he may take away his property. I f  
lie does not repay the expenses the harbour master 
is given his remedy, the power of detaining the 
wreck with the further power of selling on non
payment of the expenses after demand. Then it 
is finally provided that, after payment of the 
expenses out of the proceeds, the surplus, if  any, is 
to be rendered to the owner “ on demand.” The 
words “ the expense . . . shall be repaid by
the owner ” cannot be taken alone. The whole 
section must be read together. The ship and its 
proceeds on sale were, as far as they went, to 
provide the fund for the expense; and accord
ingly whilst the section provides for handing 
over the surplus to the owner, there are no words 
saying that he is to make good the deficiency. I t  
is not suggested that there is anything in the Bub- 
sequent Removal of Wrecks Act 1877 to support 
the respondents’construction of this sect. 56. Yet if 
that construction is correct, we shouldexpecttofind 
the same liability in sect. 4 of the later Act. These 
Acts deal with the same subject-matter, and it

may well be that the Act of 1877 may supply some 
interpretation of this earlier provision. I t  is at 
all events worthy of note that the common law 
antecedent to the Act of 1847, and the statute 
law subsequent to that date, impose no personal 
liability of any kind for this expense. The learned 
judges in the courts below followed the decision 
of the Court of Appeal in the case of The Earl of 
Eglinton v. Norman. Only one of the judges of the 
Court of Appeal in this case said that he would have 
decided the same way, and Davey, L. J. said that, 
whenever the case was reconsidered, Mr. Finlay’s 
argument was worthy of the greatest consideration. 
On this point, therefore, one cannot decide in favour 
of the appellants without impeaching the authority 
of The Earl of Eglinton v. Norman. I  should infer 
from the report of that case that several of 
the arguments by which your Lordships have 
been aided had not been brought prominently 
before the court, and this is noted expressly in his 
judgment by Smith, L.J. That case, how
ever, decides on this section that a personal 
liability was attached to the “ owner,” and for the 
reasons I  have already stated, I  have arrived at an 
opposite conclusion, and with great deference to 
the learned judges who took part in that decision, 
and to the Lord Chancellor, I  do not think it can 
be supported. The case of The Edith (11 L. Rep. 
Ir . 272),_ decided on similar words in another 
statute, is entirely opposed to the construction 
which would impose any personal responsibility 
on the owner, and Palles, C.B. there strongly 
relied upon the argument that, when a new right 
is created by a section, and there is a remedy 
given in that section, that is the only remedy 
which is given at all. The case of the River 
Wear Commissioners v. Adamson (37 L. T. 
Rep. 543; 3 Asp. Mar. Law Cas. 521; 2 App. 
Cas. 743) has also been relied upon by the 
appellants as shaking the authority of the case of 
The Earl of Eglinton v. Norman. I t  cannot be 
relied upon as a direct authority, being upon 
a different section of the statute; but I  think 
it has a bearing upon the case, and can be usefully 
considered in connection with some of the argu
ments addressed to your Lordships. That case 
turns upon sect. 74 of the Act of 1874, which says 
that “ the owner of every vessel or float of timber 
shall be answerable to the undertakers for any 
damage done by such vessel or float of timber 
to the harbour, dock or pier, or the quays 
or works connected therewith.” These words 
would appear to be clear and unqualified, and are 
certainly far more clear and unqualified than 
those of sect. 56. But when an owner who had 
been in no default was sought to be made liable 
under its terms a large majority of this house 
declined to recognise his liability. I  concur with 
the Lord Chancellor that no very clear principle 
can be extracted from the judgments, but I, at all 
events, gather this, that, although one noble and 
learned lord was unable to see any way of escape 
from the apparently clear words of the section, 
the other noble and learned lords decided that 
the clause must be held to refer to something in 
which man was concerned, and not the casualties 
brought about by the act of God. The judgment 
of Lord Blackburn shows in every word the doubt 
and difficulty he felt in arriving at this conclu
sion. He points out that “ the shipowner, if liable 
at all under this statute, is liable to his last 
farthing for the whole damage, however great, and
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however small may be the value of the ship;” and, 
again, “ before deciding that the cons ru 
the statute is such as to work this hardship we 
ought to be sure that such is the construction, 
more particularly when the hardship affects not 
only one individual but a whole class, 
adds, “ after much hesitation and doubt 1 am not 
prepared to say that this judgment s 101 
reversed.” I  am disposed to think that, if the 
noble and learned lords who decided the case of 
The River Wear Commissioners v. Adamson had. 
also been called upon to decide the piesen c' > 
they would have held that a sbipownei w , 
more personally liable under sect. 56 than unde 
sect. 74. I t  would have been difficult for them to 
hold an owner personally liable under the ratnei 
cumbrous words of sect. 56, when they had just 
exonerated him from such liability under 
much clearer and more absolute words of sect.
In  so holding, a consistent and workable construc
tion is given to both sections, and none o 
startling consequences, to which I  have aayei e 
at an earlier stage of my remarks, would nave

On the second question, as to who is the owner 
under the statute, I  might possibly have ielt 
some difficulty if I  had come to a diftere 
conclusion on the first point. I t  the owner 
was personally liable, an attempt might be maae 
to argue against a construction under which ne 
would be allowed to evade his liability, after the 
wreck and after the obstruction, by a mere 
assignment. The arguments and judgments in 
the case of The Earl of Eglinton v. Norman are 
largely conversant with this question ot the 
owner, and I  think there may have been possibly 
some difference of opinion as to the time when he 
was to be ascertained with a view to the suggested 
liability. Sir H. James, for the plaintiff, argued 
that the owner at the time of the casualty was 
the owner under the statute, and this view was 
accepted by Lord Coleridge, C.J.. and Bramwell, 
L.J. and the Master of the Rolls held that the 
owner was the owner at the time the wreck became 
an obstruction; but it is not easy to know whether 
there was any real difference of opinion between 
them and the Chief Justice. I  agree with my 
noble and learned friends who have preceded me 
that the owner referred to in the section is the 
owner at the time the harbour master incurred 
the expense; and, concurring as I  do generally in 
the arguments they have expressed in support of 
this conclusion, I  see no good purpose in repeat
ing or attempting to add to them. In  my opinion 
also the judgment should be reversed.

Lord M a c n a g h t e n .—My Lords : Apart from 
the provisions of sect. 56 of the Harbours, Hocks, 
and Piers Clauses Act 1847, it  seems to be clear 
that, according to English law the owner of a 
shipwrecked and sunken vessel which has become 
an obstruction to navigation through no fault on 
the owner’s part, and of which he has lost or 
relinquished the possession, management, and con
trol, is not under any obligation to remove it, or 
under any liability to pay or contribute to the 
payment of the expenses of its removal. t  he 
subject was much discussed in an elaborate judg
ment by Maule, J. in the Common Pleas (Brown 
v. Mattett, 5 C. B. 599). The principles laid 
down in that judgment were approved in the 
Exchequer in White v. Crisp (10 Ex. 312), and 
those two authorities have been followed in a

recent case in the Privy Council (The W O  
T, T Ren 47; 7 Asp. Mar. Law Cas. 408, 
(1893) A. 0. 492). Maule, J. says : “ Where the 
navigation . . • bas become obstructed by a 
vessel which has sunk and been lost to the 
owner without any fault of hm, the public 
inconvenience of the obstruction is one m respect 
of which the owner differs from the rest of 
the public only in having sustained a private 
calamity in addition to his share of a public 
inconvenience, and this difference does not appear 
to be any reason for throwing on him the cost ot 
remedving or mitigating the evil. In  the case of 
Rex v Watts (2 Esp. N. P. C. 675) Lord Kenyon 
held that the owner of a ship sunk in the Thames 
by accident or misfortune, without his default or 
misconduct, was not liable to an indictment for 
not removing the obstruction. I t  was contended 
for the prosecution in that case, that although the 
defendant was not punishable for causing the 
nuisance, it having arisen from accident, it  was 
his duty to remove i t ; but the learned judge 
answered that perhaps the expense of removal 
might have amounted to more than the whole 
value of the property The same reason would 
annly in the case of an indictment foi not 
o-iving notice by signal, or taking other means to 
prevent damage from a sunken vessel; the expense 
of doing so might, and probably would, be gi eater 
than any private benefit which the owner might 
derive from it; and whether it were greater or 
not, the reason seems to be the same foi not 
throwing on the owner any special share m the 
nonseauence of a public misfortune with winch he 
had no particular concern, except that it  arose 
out of a private disaster which he had innocently 
suffered ” Then he adds that, m the case of such 
impediments to navigation arising out . f  unavoid
able accidents, “ the proper rule seems to be that
+1 ,0  ovnense of removing or diminishing the 
da nger^a,rising from them should be defrayed by 
those who would be benefited by such a measure.
I t  seems to me that legislation contravening the 
principles and reversing the rule laid down by 
Maule J. would be legislation that might be de
scribed, not inaptly, as barbarous. A t the same 
time there would be nothing unreasonable m 
making the owner, whose private misfortune has 
caused a public nuisance pay or contribute to the 
exnense of its removal, if and so far as he derives 
a benefit from the operation. W ith  these general 
remarks I  approach the consideration of sect. 56. 
The question seems to me to be this: Does that 
section throw upon the owner of a vessel which 
has become a wreck, and as such is an obstruction 
to navigation, the whole expense of its removal m 
every event and under all circumstances, or does 
it  only throw the expense upon him if and so far
as he is specially benefited by the removal ? The
result of the one construction, if it  be admissible, 
would be fair and reasonable; the result of the 
other would be repugnant to justice, and m many 
cases, as Lord Ashbourne has pointed out, cruel 
and unreasonable in the extreme. The first 
observation that occurs to one is, that this section 
is found in a collection or group of clauses which 
are headed with the words: “ And with respect to 
the appointment of harbour masters, dock masters, 
and pier masters, and their duties, be it enacted 
as follows : ” “ An Act so penned,” says Lord 
Wensleydale, speaking of the Lands Clauses 
Consolidation Act 1845, which is framed in a
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similar manner, “ cannot be read as a continuous 
enactment would be : various clauses relating to 
each separate subject are collected under various 
heads with an appropriate heading to each class 
which must apply to the whole of that class of 
which it is the heading; ” and he adds that the 
ediect is the same as if the heading had been 
repeated at the head of each section: (Eastern 
Counties, &c., Company v. Marriage, 9 H . L  
Cas. 32, 69.) The section, therefore must be read 
m connection with the general heading. So read, 
it purports to be concerned primarily with the 
duties of harbour masters, dock masters, and pier 
masters. That is the scope of the section, and its 
proper province. The general heading supplies 

enactrnent. There is no indication 
that the enactment was intended to effect a 
serious alteration in the law to the prejudice and 
detriment of individuals. I t  rather seems to be 
indicated that nothing more was intended than to 
confer upon the harbour master, acting in the 
public interest, power to do on behalf of the owner 
that which might he done by the owner himself 
m his own interest, with less regard, perhaps, to 
i?e *n êres  ̂ the public. Then the section says 

that the expense of removing the wreck “ shall be 
repaid by the owner of the same.” The word 
“ repaid ” again rather looks as if the framers of 
the enactment had in their minds repayment by 
one on whose behalf the operation was conducted. 
But that is a very slight indication of intention, 
because it may perhaps point to the circumstance 
that in the majority of cases the work would be 
done, not by the harbour master himself and his 
servants, but by persons whose trade and business 
it is to do such work, whom he would have to pay 
in the first instance. The words “ shall be repaid 
by the owner ” are the great difficulty in the case. 
I  am unable to construe the section as confining 
the right of the harbour master in respect of re
payment to payment out of the proceeds of the 
wreck : (1) Because that construction in reality 
gives no effect whatever to the words, “ shall be 
repaid by the owner;” and (2) because such a 
construction would give an unfair advantage to 
the owner. An owner with a keen eye to his own 
interest would never think of offering repayment 
unless the value of the wreck greatly exceeded 
the cost of removal. He would wait until the 
harbour master puts the wreck up for sale, and 
then he would probably have the opportunity of 
buying it for an old song ; at the outside the only 
risk he would run would be the risk of having to 
bear the expenses of the sale. I  do not question 
the rule that where a new right is created and a 
remedy given by one and the same enactment, 
that remedy is the only remedy to be pursued. 
But I  do not see how that rule can be applied to 
sect. 56 so as to limit the reimbursement of the 
harbour master to the proceeds of the sale of the 
wreck, because it seems to me that according to 
the true construction of the section, the harbour 
master has two remedies — a personal remedy 
against the owner as well as a remedy against the 
proceeds of the sale. I  am therefore of opinion 
that the section does impose upon the owner of a 
wreck removed by the harbour master under the 
powers thereby conferred, the duty of paying the 
expenses of removal.

But this does not settle the question between 
he parties to this litigation. In  order to make 

anyone liable the wreck must be “ removed ”

within the meaning of that word as used in 
the section ; and after all the only person who 
can be made liable is the owner of the wreck. In  
the present case I  do not think that there has 
been a removal for which anybody can be made 
liable ; and I  am further of opinion that the 
owners of the Crystal before she was wrecked are 
not the owners of the wreck within the meaning 
of sect. 56. I t  seems to me that the removal 
contemplated by sect. 56 is removal in the 
interest and on behalf of the owner as well as in 
the interest and for the benefit of the public. To 
entitle the harbour master to repayment under 
sect. 56, it  is I  think incumbent upon him to 
remove the obstruction in such a manner that at 
the conclusion of the operation it is substantially 
in the same plight and condition as it was at the 
commencement, or at any rate with some regard 
to the interest of the owner, whose interest I  
think the enactment meant to be regarded. What 
has the harbour master done here P He has 
“ dispersed the wreck by explosives.” That no 
doubt is a very complete and effectual sort of 
removal, but it is not, I  think, the sort of removal 
which is contemplated by the section. I t  is to 
be observed that under this section the harbour 
master is not given power to destroy. Another 
statute was passed to give that power. Here 
there was not removal, but total destruction. 
Not one scrap or atom of the wreck was salved; 
not a single penny is brought into the account as 
the produce of the sale of any part of the wreck. 
I t  sounds to me like a grim joke to ask the 
owner, where there is an owner, to pay for the 
expense of annihilating his own property because 
he is chargeable by statute—and fairly charge
able, with the cost of its removal. Then 
comes the question : Are the persons who 
were the owners of the Crystal at the time 
of the accident which caused the wreck the 
owners of the wreck within the meaning of the 
section P I  lay out of consideration what took 
place between the owners and the underwriters. 
I  will deal only with what took place between the 
harbour authority and the owners. On the 8th 
Jan. 1892 the Tyne Improvement Commissioners 
gave notice to the owners of the Crystal that the 
vessel, which was then lying sunk at the harbour 
entrance, was an obstruction to navigation, and 
that if  the obstruction was allowed to continue, 
they would on the expiration of seven days pro
ceed to take possession of, remove, and, if  neces
sary, destroy the whole of the vessel. On the 
12th Jan., before the expiration of the seven days, 
the owners replied by letter that, the steamer 
being a wreck in the open sea, they had aban
doned her as such, and the commissioners must 
look to the savings or the wreck for any outlay 
they might have. I t  appears to me, that by that 
letter the owners declared that they had aban
doned all rights of property and given up all inte
rest in the vessel. Thereupon I  think they ceased 
to be owners within the meaning of sect. 56. They 
had lost possession of the vessel already ; all that 
remained to them was the property in the vessel, 
that is to say, the right to retake or resume pos
session of her. This right they abandoned as 
plainly and unequivocally as it was possible for 
them to do, and they abandoned it before the 
commissioners began their operations or even took 
possession. They disowned the wreck. For the 
purposes of sect. 56 it is not, I  think, necessary to
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inquire whether goods designedly abandoned by 
their owner under such circumstances that no 
wr ong is done to anybody by the abandonment 
become thereupon bona vacantia and deie ic 
in the proper sense of the word, or whether as 
the author of Doctor and Student asserts, the 
property still remains in the owner notwithstand
ing the abandonment. The Commissioners appear 
to be in a dilemma. They have destroyed the 
wreck. Sect. 56 does not authorise destruction.
I f  they take their stand on the Removal of 
Wrecks Act 1877, they cannot under it  charge tne 
owner with their expenses. I f  they do not rely on 
the powers of that Act their action must be 
attributed to the license or authority which le 
notice of abandonment conferred, and then their 
action would have the effect of divesting the 
owner of the Crystal of the property (if any) which 
still remained in them after their notice of aban
donment. I f  the view which I  venture to present be 
correct, sect. 56 is a reasonable enactment. Wheie 
the owner of the vessel which is wrecked gives the 
harbour authority to understand that he retains 
his right of property in the _ wreck, and they 
remove it  so as to be in a position to _ return it to 
him substantially in the same condition in which 
it  was when they commenced operations, they can 
charge him, I  think, with the cost of removal, 
though the cost may exceed the value of the thing 
removed. Where he tells them plainly that lie 
has abandoned the wreck, they may deal with it 
as they please, without regard to him ; hut they 
cannot make him liable for their expenditure. The 
defects, such as they were, in sect. 56 are remedied 
by the Removal of Wrecks Act 1877. Under that 
Act the harbour authorities may destroy the 
wreck if they think fit, although there be an 
owner claiming an interest in it, and they may do 
the work of destruction without regard to the 
owner’s interest. I  am unable to agree with the 
decision of the Court of Appeal in the Earl of 
Eglinton v. Norman, and I  am of opinion that the 
judgment of the Court of Appeal which is 
founded upon it  should be reversed, and the 
action dismissed with costs.

Lord M o r r is ,—My Lords : I  concur in the 
judgment proposed. The facts of this case have 
been so fully stated by your Lordships who have 
preceded me, that it is quite unnecessary that I  
should repeat them. The defendants are under 
no common law liability of any kind. Their 
liability is the subject of express enactment: 
10 & 11 "Vic. c. 27, s. 56. enacts: [reads i t :] 
Does that enactment make the defendants 
liable for the expenses of removing the wreck 
under the circumstances of this case P I  am 
of opinion that it  does not. I t  appears to me 
that it  is only in the case of an owner—that is, of a 
person remaining in the position of owner, and in 
possession of the wreck—that any personal liability 
would attach to h im ; that if he abandon the wreck, 
or if the harbour authority take possession of the 
wreck and sell, the person who had been owner 
remains so no longer, except for the purpose of 
getting any surplus over the expenses out of the 
proceeds of the sale by the harbour authority, and 
incurs no personal liability. I f  the harbour 
authority did not arrest and detain the offending 
obstruction (in this case the wreck), and sup
posing that the owner remains owner, it  may be 
that he would he liable, as he chooses to keep the 
offiending obstruction; and consequently should be 
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held liable to pay the expense of the removal of 
what he keeps as his property; but when he has 
informed the harbour authority that he disclaimed 
any property in the wreck, the only remedy for 
the harbour authority is to sell the wreck. The 
ordinary relation of debtor and creditor, from 
which an obligation to pay on request would be 
implied, is not created. The owner is in no default 
by himself or his servants ; he abandons the pro
perty in the wreck, whereupon it becomes the 
subject which is to pay for the expense of its 
removal. The final clause of the section, while 
providing for the return of overplus, if any. does 
not proceed to say that any deficiency is to be 
made up by the owner. Where an action is in
tended, or distress intended to be empowered, the 
action or distress is directly given, as in sects. 43, 
44, and 45.

Judgment appealed from reversed, and judg
ment entered for the defendants with costs.

Solicitors for the appellants, T. Cooper and Co.
Solicitors for the respondent, Maples, Teesdale, 

and Co„ for Lietch, Dodd, Bramwell, and Bell, 
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Jidy 26 and 27, 1894.
(Before Lord E s h e r , M.R., K a y  and 

Sm it h , L.JJ.)
T h e  M in n ie , (a)

a p p e a l  fr o m  t h e  p r o b a te , d iv o r c e , a n d  
a d m ir a l t y  d iv is io n .

Collision— Thames estuary— South-west Beach—
¡¡win_Proper course of navigation— Narrow
channel—Regulations for Preventing Collisions 
at Sea, art. 21.

A collision between an outgoing and an incoming 
steamship occurred in the Swin to the westward 
of a line between the Maplin Spit Light and the 
Middle Lightship.

Held that the outgoing steamer was to blame for 
breach of art. 21 of the Regulations for Pre
venting Collisions at Sea, and that she ought to 
have kept to that side of the fairway which lay 
on her starboard hand.

The space between the Middle Lightship and the 
Middle Sands is a narrow channel, within the 
meaning of art. 21 of the Regulations for Pre
venting Collisions at Sea.

T h is  was an appeal by the defendants in a collision 
action in rem from a decision of Bruce, J., find
ing the defendants’ vessel, the Minnie, alone to 
blame.

The collision occurred about 11.30 p.m., on the 
10th May 1894, in South-west Reach, above the 
Swin Middle Lightship, between the plaintiffs’ 
steamship the Freda and defendants’ steamship 
the Minnie. The Freda was proceeding up the 
channel, and the Minnie was going down. The 
plaintiffs’ case was, that the Freda was on a course 
of S.W. by W . $ W. magnetic below the Middle 
Lightship, when those on board of her saw the

(a) Reported by Buir.EB Asi’ in all , Esq., Rarrister-at-Law.
3 X
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masthead light of the Minnie between two and 
three miles distant, and bearing about two points 
on the port bow, and that shortly afterwards the 
green light of the Minnie came into view. The 
Freda was kept on her course until she approached 
the Middle Lightship, when her helm was star
boarded and steadied, and she passed the Light
ship to the southward in the usual coursed 
Meanwhile the Minnie had drawn ahead, and then 
across the bows of the Freda, and was well clear 
on the starboard bow of the Freda showing her 
green and masthead lights, and in a position to 
pass starboard side to starboard side. The Freda’s 
helm was then starboarded to put her on a course 
for the West Swin, but directly afterwards the 
Minnie opened her red light, and although the 
Freda reversed her engines and steadied her helm, 
the collision occurred.

The case of the Minnie was, that she was pro
ceeding on her course for the Middle Lightship, 
about N.E. by N., and the Freda having passed 
on to the port bow of the Minnie, and got nearly 
two points on the bow, at a time when the vessels 
were in a position to pass clear port to port, sud
denly starboarded across the course of the Minnie, 
and so caused the collision.

Bruce, J. found that at the collision the two 
vessels were a little to the westward of the direct 
course from the Middle Lightship to the East 
Maplin Buoy, that the Minnie was to the north
ward and westward of her course, and was coming 
down showing her green light to the Freda, and 
that the Freda was justified in following the 
course of the channel under the starboard helm, 
and shaping her course so that the vessels 
might pass starboard to starboard. His Lordship 
pronounced the Minnie alone to blame for the 
collision.

Erom this judgment the defendants appealed.
Sir R. Webster, Q.C. and Aspinall, Q.O. (A. 

Pritchard with them) in support of the appeal.
Sir Walter Phillimore and Butler Aspinall, 

contra.
Lord E s h e e , M.R.—The question here must 

be what is the proper navigation for two steam
ships, one coming in from the sea, and the other 
going out to sea, when they are passing each 
other between the Middle Lightship and the 
North-east Maplin? I t  is an admitted part of 
that navigation that they are both to pass to the 
eastward of the Middle Lightship, but the space 
between the Middle Lightship and the Middle 
Sands is a very narrow passage. I t  is a narrow 
passage, not within the river Thames so as to 
make any legislation with regard to_ the river 
apply, but it  is on the sea approaching a port 
through a narrow channel; and in my opinion, in 
those circumstances, the 21st rule applies. The 
21st rule is this: “ In  narrow channels every 
steamship shall, when it is safe and practicable, 
keep to that side of the fairway or midchannel 
which lies on the starboard side of such ship.” 
I f  they do so pass, that is, if they keep to that 
side of the fairway or midchannel of the narrow 
channel which lies on the starboard side of the 
ship, then, of course, they are to pass each other 
port side to port side. That follows necessarily. 
Therefore ships which are to pass through this 
channel between the Middle Lightship and the 
Middle Sands ought each of them to pass through 
on the starboard side of the fairway which, I

suppose, is the centre of the narrow channel, and 
so pass red to red, or port side to port side. The 
space is all clear, and the ships can see each 
other, as one is coming in and the other is going 
out, in plenty of time for both of them to judge 
whether they are likely to meet so as to pass each 
other somewhere between the Middle Lightship 
and the North-east Maplin Buoy. They cannot 
see the sands, which narrow the channel, but 
there is no promontory of land which prevents 
them from seeing each other. The question is, 
how ought they to navigate P Taking first the 
outward vessel. Before she gets up to the Middle 
Lightship, she is in a narrow channel. The narrow 
channel does not begin at the Lightship, which is 
at the narrowest part. We are advised by our 
nautical assessors that the outward vessel should 
steer to pass the East Maplin Buoy—I  think by 
that is meant the Old Maplin Buoy, which had a 
light at that time, that is, the Maplin Spit Buoy 
—giving it about half a cable’s length ; then she 
should steer for the Middle Lightship, keeping it 
slightly on the port bow. But that does not mean 
that she is to steer for the Middle Lightship till 
she gets to it, because then, instead of being on 
the starboard side of that channel between the 
Middle Lightship and the Middle Sands, she would 
be as far as she possibly could be on the port 
side. Therefore before she gets there she must 
turn. In  the daytime it would be perfectly easy 
for her to turn, because she would see the Bell 
Buoy; but at night, even if she does not hear the 
Bell Buoy, if she sees the light of the Middle 
Lightship, she would know that before she 
approaches it she must port her helm so as to get 
on the starboard side of the channel. She must 
port her helm gradually to go round, so as to keep 
on the east side of that middle channel. There
fore she has to steer for the Middle Lightship 
until, in the daytime, it  is perfectly easy for her 
to see the Bell Buoy—and then she ought to 
round it as close as she can; or, at night, when 
she has gone so near to the Middle Light that a 
mariner who knows the chai't must be aware that 
he is then safe with regard to the Bell Buoy, he 
ought to port his helm so as to keep on the star
board side of that narrow channel. That was the 
duty of the Minnie.

The inward vessel should pass the lightship 
close, and then steer the channel course, keeping 
the Maplin Spit Light a little on the star
board bow, so as to be safe from that; and 
though for her own safety she may keep the 
Maplin Spit Light a little on her starboard bow, 
so as to enable her to pass the North-east Maplin 
Buoy, she will be doing nothing wrong with 
regard to the other ship if she goes more to the 
westward than that line. She puts herself into a 
difficulty, but not the other vessel, by doing that. 
Therefore she ought to go close to the Middle 
Light, which is for the purpose of giving all 
possible room for the other vessel to pass her port 
side to port side. When she has passed the 
Middle Light she ought not to go to the eastward, 
but may go somewhat to the westward of the line 
of which I  have spoken. That being the proper 
navigation, was the Minnie to the westward of 
that line P That is a matter of evidence and of 
fact, and is not a question for the nautical 
assessors. I t  is for us. Upon that we have the 
evidence of the man on the lightship, and if his 
evidence be correct, it is impossible for us to say
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that the learned judge in the court below, with 
the assistance of the Trinity Masters came to a 
wrong conclusion when lie found that the col^ ° n 
took place to the westward of that line. Argu
ments have been used to show that the vessels 
after the collision might have drifted one way 01 

the other, but nobody can say for certain how they 
would drift, and Bruce, J ., and the Trinity Masters, 
having come to the conclusion that the coHision 
took place to the westward of that line, I  can see 
nothing which enables us to say, or justifies us m 
saying, that it was wrong. I  have asked the nautical 
assessors whether, if the collision took place to 
the westward of the line of the Maplm Spit Buoy 
gas light, was the Minnie on the wrong side ot 
the channel with regard to the Freda; arid we aie 
advised that if it  took place to the westward of 
that line, the nautical result is that the Minnie 
was on the wrong side of the channel at the time 
the collision took place. I f  she was on the wrong 
side, it  is impossible to say that that did not con
duce to the collision. Therefore that puts the 
Minnie in the wrong. I f  she got on the wrong 
side of the line it  must have been by inadvertently 
starboarding her helm, or keeping it to star boar cl 
longer than she ought to have done. I t  she did, 
and turned too short into the bight, it seems 
to me clear that she would probably show her 
green light to the Freda, and the learned judge 
has found on the evidence that she did. I  think 
she did, and if she did, and showed that green 
light on the starboard bow of the Freda, I  cannot 
even bring myself to ask the question ot the 
assessors, because I  cannot doubt that the Freda 
was not wrong in starboarding her helm, and 
deciding to pass as she did. She blew two whistles 
to give notice of what she was doing, and I  think 
she could not be wrong in starboarding her helm 
then, so as to go green light to green light. She 
gave notice that that was what, under the circum
stances, and in consequence of the place where 
the Minnie was, she was going to do. That the 
Minnie was found too far to the westward seems 
to me to be fortified by the way in which another 
vessel passed her. That vessel passed the Minnie 
oreen to green, and that strongly fortifies the 
proposition that she was too far to the westward 
and out of the proper part of the channel, and 
makes me feel that that part of the evidence too, 
is almost conclusive against her. I  do not think 
we can overrule the judgment of the court below, 
and this appeal must be dismissed.

K ay and S m i t h , L.JJ. concurred.
Appeal dismissed.

Solicitors for the appellants, Pritchard and
Sons. ~

Solicitors for the respondents, Thomas Cooper 
and Co.

July 13 and Nov. 8, 1894.
(Before Lord E s h e r , M.R., L opes and 

R ig b y , L.JJ.)
N e p t u n e  St e a m  N a v ig a t io n  Co m p a n y  v .

S C L A T E R  A N D  P R O C T E R . T H E  D E L A N O , (a ) 

Admiralty— County Court—Bight of appeal— 
County Courts Admiralty Jurisdiction Act loco 
(31 & 32 Viet. c. 71), ss. 26, 31— County Courts 
Act 1888 (51 & 52 Viet. c. 48), s. 120—B ill of

~ (a) Reported by Basil Crump, Eeq-.Barrieter-at-Law.

lndina_“ Shiv commence discharging
^mediately J a rriv a l’’-Custom  of doch.

Under sect. 120 of the County Courts Act 1888 
there is a right of appeal in an Admiralty cause 
or suit on a point of law, although the amount 
involved is under 501.

Semble : There is a right of appeal on a question 
of fact i f  the amount exceeds SOL, under sects. _.o 
and 31 of the County Courts Admiralty Juris- 
diction Act 1868. ,

Where a hill of lading for a gram cargo provided 
that the ship “may commence discharging imme
diately on arrival,’’ and upon the ship s arrival 
the berth for grain cargoes was occupied, and the 
ship was not able to immediately commence dis
charging, but she was discharged as fast as she 
could be under the circumstances, the Court re
fused to give the shipowner damages for detention.

A p p e a l  from the Divisional Court of the Probate, 
Divorce, and Admiralty Division.

The plaintiffs, who were the owners ot the 
steamship Delano, claimed from the defendants, 
as consignees under certain bills of lading m 
respect of the vessel, the sum of 49L 9s.4d._tor 
one day’s detention of the Delano m the river 
Tyne, at the rate of f ourpence per ton per day 
on 2968 tons.

Clause 5 of the hill of lading provided th a t:
The ship may commence discharging immediately on 

arrival and discharge continuously, the collector of the 
port being hereby authorised to grant a general order for 
discharge immediately on arrival, and if  the goods be not 
taken by the consignees within such time as is provided 
by the regulations of the port ot discharge, they may bo 
stored by the carrier at the expense and wish of their 
owners.

The Delano brought a cargo of grain from 
America and proceeded to Rotterdam, where she 
discharged a portion, and then came on to the 
A lb e r t  Edward Dock at Newcastle to discharge 
the remainder; and it was here that the alleged
detention occurred. » , ,

The ship arrived at the port ot discharge at 
5 am. ou Saturday, the 11th Nov. 1893. All 
discharging is done by the Tyne Commissioners, 
and the master delivered the manifest at 10 a.in. 
requesting them to unload the ship. Upon that 
manifest it  appeared that the master was not 
allowed to hand over any portion of the cargo 
until such delivery was made. There is only one 
berth for grain cargoes, and it was then occupied 
until after 1 p.m. The Delano was hauled into 
the berth at 3 p.m., which was after working 
hours on Saturdays. She began discharging on 
Monday, the 13th, at 7 a.m., and thence pro
ceeded continuously till 10 p.m. each day, the 
discharge being completed on the following 
Friday.

The owners of the Delano brought an action 
on the Admiralty side in the Sunderland County 
Court for damages for one day’s detention 
of the vessel. The learned County Court judge, 
in giving judgment for the plaintiffs for one 
day’s detention, said : “ The cases cited by
Mr. Bolam (for the plaintiffs), commencing 
with Randall v. Lynch (2 Camp. 352), clearly 
establish that in such a case as the present 
the owner is entitled to damages for demurrage 
or detention, although the delay may have been 
occasioned by the crowded state of the docks, or 
other causes not occasioned by default of the
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shipowner or his agents. The case of The 
Jaederen (68 L. T. Rep. 266; 7 Asp. Mar. Law 
Cas. 260; (1892) P. 351), relied on by Mr. 
Greenvveli for the defendants, is distinguishable. 
In  that case the ship was “ to be discharged as 
fast as she could deliver/5 and the judgment 
appears to have turned upon those words. The 
ship was delayed, as in this case, by the crowded 
state of the quay, but she delivered as fast as she 
could under the circumstances. Barnes, J. said: 

I t  rests upon the plaintiffs, when they assert 
that the vessel has been discharged as fast as she 
ean deliver, to show that she has not been 
delivered as fast as she could deliver; in fact, that 
she could have been delivered under the circum
stances in which she was placed at a greater rate 
than in fact was the case.”

The defendants appealed.
The appeal was heard on the 3rd -May 1894, 

before the President (Sir P. H. Jeune) and 
Barnes, J ., sitting as a Divisional Court.

Chitty (Newholt with him), for the respondents, 
submitted a preliminary objection that there was 
no right of appeal. [B a r n e s , J.—This court has 
decided that there is a right of appeal. The point 
was raised in The Eden, 66 L. T. Rep. 387 ; 7 Asp. 
Mar. Law Cas. 174; (1892) P. 67.]

The Cashmere, 62 L. T. Eep. 814; G Asp. Mar.
Law Cas. 575 ; 15 P. Div. 121 ;

Pole v. Bright, 65 L. T. Eep. 748 ; (1892) 1 Q. B. 
603.

The appeal was heard.
Boyd, for the appellants, referred to the prac

tice of the dock as to discharge. [B a r n e s , J.— 
I  had a case before me from the Mersey in which 
the dock took entire charge.] That was The 
Jaederen (ubi sup.). The only point submitted 
is, that there are no fixed lay days; neither party 
is in default, and therefore the loss must remain 
where it is, with the plaintiffs. The County 
Court judge did not sufficiently appreciate the 
difference between Randall v. Lynch (ubi sup.) 
and cases where the custom of the dock lias to 
be incorporated in the agreement. In  Rick v. 
Raymond (68 L. T. Rep. 175; 7 Asp. Mar. Law 
Cas. 233; (1893) A. 0. 22) we find the con
verse of the case of Budgett v. Binnington (25 
Q. B. Div. 320). The construction of clause 5 of 
the bill of lading is that the ship is to be at 
liberty to discharge on arrival whether in or out 
of working hours ; but the consignees are not 
bound to be there out of working hours:

PostletMoaite v. Preeland, 42 L. T. Eep. 845 ; 5 
App. Cas. 599;

Rodgers v. Forresters, 2 Camp. 483 ;
Burmister v. Hodgson, 2 Camp. 488.

[He was stopped.]
Chitty.-—I f  the County Court judge decided 

the queStion as one of fact there is no appeal. 
Smith v. Baker (65 L. T. Rep. 467 ; (1891) A. C. 
325) is clear upon this point. As to the custom 
of the port there is no reference in the clause: 

Hick v. Rodocanachi, 65 L. T. Eep. 300 ; (1891) 
2 Q. B. 626.

I f  there is no time named the court infers a 
reasonable tim e; but if a time is named the con
signees are liable if  the discharging is not done 
within that time. Here the circumstances pre
vented immediate unloading. [B a r n e s , J.—The 
wording of the clause shows that it was contem

plated that the discharging should be done under 
the regulations of the port.] The obligation on 
the consignees is that the ship shall be at liberty 
to discharge at once. As to the construction of 
the word “ immediately ” see Cockburn, C.J. in 
Reg. v. Berkshire Justices (4 Q. B. Div. 469). [The 
P r e s id e n t . —  “ Immediately ” is no doubt a 
stronger expression than “ within a reasonable 
time.” “ Immediately ” means “ as soon as pos
sible.”] Clause 5 meant that the ship was to be 
discharged immediately, and in point of fact she 
was not so discharged.

The P r e s id e n t .—The learned judge appears 
to me-clearly to have come to a decision upon a 
point of fact, and to a decision upon a point of 
law. Now, the decision upon the point of fact is, 
that the vessel was delayed by reason of the 
crowded state of the dock, and from that finding 
of fact I  deduce two things. The first is that, 
referring to a case of Randall v. Lynch, he says 
the owner is entitled to damages for demurrage 
or detention, though the delay may have been 
caused by the crowded state of the docks or other 
causes not occasioned by the default of the ship
owner or his agents That is what I  think he 
means to say in the present case; and then, what 
is stronger, he says, referring to another case: 
“ The ship was delayed, as in this case, by the 
crowded state of the quay, but she delivered as 
fast as she could under the circumstances.” That 
I  take to be a finding of fact. Then it is equally 
clearly a finding upon a point of law. He says 
this case is governed, in his view, by Randall v. 
Lynch (ubi sup.) and the case following. In  the 
case of Randall v. Lynch there were words which 
implied an obligation on the part of the consignees 
not to delay the ship beyond a certain time. The 
ship was to be unloaded jn forty days, and there it 
was held there was an implied covenant that they 
would keep her no longer; and it was further 
held that, under those circumstances, he was 
responsible for the various vicissitudes which 
prevented the ship being restored to the owner at 
the end of that period. That shows that the 
learned judge meant to decide that this case 
presented features similar to that of Randall v. 
Lynch, and that there was a guarantee on the 
part of the consignees that the ship should be 
able to commence discharging immediately on 
her arrival, and should discharge continuously. I  
do not dispute what was said as to the meaning of 
the words “ on her arrival.” or “ continuously,” or 
“ immediately,” but I  do not think those words 
import any guarantee of that kind. I t  appears to 
me the clear meaning of those words is, that the 
ship might, if she could, commence at once, and 
the consignees would be ready to take as soon as 
she did come. The latter words also, I  think, are 
quite consistent with my view that it  was an 
authorisation and not a guarantee.

B a r n e s , J.—I  do not think there is any dispute 
as to the law applicable to this case. This case 
turns upon the question of whether, having 
regard to the whole of the contract, and the 
clause which has been so much discussed, the 
plaintiffs have made out a positive obligation on 
the part of the defendants that the discharge of 
the ship shall begin at the moment of her arrival, 
and run on continuously, so as to give rise to a 
liability for demurrage if it  does not so begin and 
go onP I t  seems to me it would strain the



MARITIME LAW CASES. 5 2 5

A p p .]
St e a m  N a v ig a t io n  Co. «. Sc la te r  a n d  P bocteb  ; T h e  D e l a n o . [ A ^ T

language of that clause to an excessive extent if 
it  were read as imposing such a stringent obliga
tion upon the consignees, having regard to tl e 
form of the contract and the circumstances of the 
case, and having regard to the fact that the¡ ship 
is to be discharged,!» some extent at any rate, by 
the regulations of the port of discharge. There
fore, upon the words alone I  should have though 
the obligation was not carried to the extent con
tended for by the plaintiffs. But there are two 
other matters which strike m e; one is that, it me 
clause is to be construed in the strict sense wine 1 
Mr. Chitty has contended for, the discharge would 
go on continuously, and there is nothing to limi 
it to day or night, or one part of it from another; 
yet it can hardly be said that the regulations of 
the port did not come in at some time. Again, i  
notice that the learned judge appears to have 
given the first day’s demurrage when nothing was 
done, though demurrage could only really be 
given for any time that was in excess of the time 
occupied in discharging in accordance with tne 
terms of the contract. I  do not see that the snip 
was, in fact, detained beyond the time she would 
have been kept if the regulations had been simply
acted upon. " , ,, ,Appeal allowed.

The plaintiffs appealed.
The appeal came before Lord Esher, M.R., 

Kay and Smith, L.JJ., on the 13th July.
By sect. 26 of the County Courts Admiralty 

Jurisdiction Act 1868 (31 & 32 Viet. c. 71):
An appeal may be made to tho High Court of 

Admiralty of England from a final decree or order ot 
a County Court in any Admiralty cause, and, by per
mission of the judge of the County Court, from any 
interlocutory decree or order therein, on security tor 
costs being first given, and subject to such other pro
visions as general orders shall direot.

By sect. 31:
No appeal shall be allowed unless the amount decreed 

or ordered to be due exceeds the sum of 501.
By sect. 120 of the County Courts Act 1888 

(51 & 52 Viet. c. 43):
I f  any party in any action or matter shall be dis

satisfied with the determination or direction of the judge 
in point of law or equity, or upon the admission or 
rejection of any evidence, the party aggrieved by the 
judgment, direction, decision, or order of the judge may 
appeal from the same to the High Court, in such manner 
and subject to such conditions as may be for the time 
being provided by the rulos of tho Supreme Court 
regulating the procedure on appoals from inferior courts 
to the High Court; provided always, that there shall 
be no appeal in any action of contract or tort, other than 
an action of ejectment or an action in which the title  to 
any corporeal or incorporeal hereditament shall have 
come in question, where the debt or damage claimed does 
not exceed 201., nor in any- action for the recovery ot 
tenements where the yearly rent or value of the premises 
does not exceed 201-, nor in proceedings in interpleader 
whore the money claimed, or the value of the goods or 
chattels claimed, or of the proceeds thereof, does not 
exceed 20l„ unless tho judge shall think i t  reasonable 
and proper that such appeal should be allowed, and shall 
grant loavo to appeal. A t the tria l or hearing ot any 
action or matter, in which there is a right of appeal, the 
judge, at the request of either party, shall make a note 
of any question of law raised at such tria l or hearing, 
and of the facts in evidence in relation thereto, and of 
his decision thereon, and of his decision in the action or 
matter.

Newlolt (Chitty with him), for the appellants, 
again raised the question as to whether there was 
any right of appeal from the County Court, and 
the Court adjourned the case in order to give 
counsel time to look up the point.

Boyd for the respondents.
On Nov. 8, the appeal came on for hearing 

before Lord Esher, M.R., Lopes and Rigby, L.JJ. 
Chitty (Newbolt with him) for the appellants.

_There is no right of appeal unless the amount is
over 501. and security is given. The Divisional 
Court were bound by a previous decision of their 
own The question turns on sects. 26, ol, and 
34 of the Act of 1868. The appeal was heard, 
and no security given, and it was held that the 
Act of 1888 had repealed all those sections :

The Forest Queen, 23 1. T. Eep. 544; 3 Mar. Law 
Gas. 508 ; 3 Adm. & Eccl. 299 ;

The Falcon, 38 L. T. Eep. 294 ; 3 Asp. Mar. Law 
Cas. 566; 3 P. Div. 100 ;

County Courts Act 1888, ss. 120, 125 ;
Thames Conservators v. Hall, 18 L. T. Eep. 361; 3 

Mar. Law Cas. 73 ; 3 C. P. 415 ;
The Eden (uhi sup.).

(L opes L.J.— The Eden does not seem to be 
reconcilable with The Cashmere (62 L  T. Rep. 
814 ; 6 Asp. Mar. Law Cas. 515 ; 15 P. Div. 121). 
He referred to Beg. v, Judge of the City of London 
Court, 66 L. T. Rep. 135 ; 7 Asp. Mar. Law Cas. 
130 • (1892) 1 Q. B. 273.] The Eden is apparently 
founded on The Hero (65 L. T. Rep. 499; 7 Asp. 
Mar. Law Cas. 86; (1891) P. 294). He also 
referred to

The Humber, 49 L. T. Eep. 604 ; 5 Asp. Mar. Law 
Cas. 181; 9 P. Div. 12;

The Dart, 69 L. T. Eep. 251; 7 Asp. Mar. Law 
Cas. 353 ; (1893) P. 33 ; „  ,

The Alne Holme, 68 L. T. Eep. 862; 7 Asp. Mar. 
Law Cas. 344 ; (1893) P. 173.

Bovd for the respondents.—I t  is not contended 
that there has been a repeal of any section of the 
Act of 1868, but it is suggested that in that Act the 
Le^islaturethoughtfittogive afu llrightof appeal, 
i.e°, on fact as well as on law. I t  is submitted that 
under the Act of 1888 there is a right of appeal in 
an Admiralty cause onapoint of law, even although 
the amount claimed is under 501. I f  the appeal is 
on a point of law, and the amount is under 501., it 
must be brought under the Act of 1888, but if on 
law and fact, then the procedure is under the Act 
of 1868. [Lord E s h e r .— I t  would not be unwhole
some for the Legislature to say that an appeal 
shall be allowed in Admiralty cases on a point of 
law, whatever the amount, and on a question of 
fact only in cases where the decree exceeds a 
certain amount.]

Rockett v. Chippendale, 64 L. T. Eep. 641 ; (1891) 
2 Q. B. 293.

The Cashmere (uhi sup.) is strongly in my favour.
The Court then proceeded to give judgment on 

the question of jurisdiction.
Lord E s h e r , M .R.—Taking the Act of 1888 

first, and the 120th section, it seems to me that 
the words at the beginning of that section are 
large enough to include all County Court actions, 
and I  am of opinion that a cause on the Admiralty 
side of the County Court is a County Court 
action. Therefore, if  you read the words of 
sect. 120 to the full extent of their ordinary mean
ing, the section says that if any party in any
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action—which I  think must be in any action or 
sint in the County Court—shall be dissatisfied 
with the determination or direction of the judge 
on a point of law, the party aggrieved by the judg
ment may appeal, and appeal without any restric
tions. I  think it is a rule of construction that 
you are bound, to give to the words in an Act 
of Parliament which are in large terms the full 
meaning and largeness of those terms, unless you 
are prevented by something else. But then there 
is the Act of 1868, and the Act of 1868 deals with 
Admiralty actions also, and has large words I t  
says an appeal may be made to the High Court of 
Admiralty from a final decree or order of the 
County Court in an Admiralty cause, on security 
for costs being first given. That is the 26th sec- 
tion. The 31st section says no appeal shall be 
allowed unless the amount decreed or ordered 
to be due exceeds the sum of 501. Through 
the 26th section, if  you read it by itself, an 
appeal may be made from the final decree or order 
of the County Court in an Admiralty cause. That, 
by itself, would mean from any decree or order, 
but in the very same Act of Parliament you have 
another section which says no appeal shall be 
allowed unless the amount exceeds 501. You have, 
therefore, to turn back from that section to 
sect. 26, to limit the largeness of the words in 
sect. 26, which says that there may be an appeal 
from any final decree, and say that there shall 
only be an appeal from a final decree where the 
amount decreed exceeds the sum of 50?. Upon 
that statute, therefore, there is no appeal if  the 
amount is under 50?. But if the words of 
sect. 120 of the subsequent Act can fairly be made 
to apply to the Act of 1868, you have that 
section not dealing with the whole of the appeal 
which is dealt with in the Act of 1868, but dealing 
only with part of it, viz., where there is an appeal 
upon a matter of law. I t  does not deal with the 
part which says there is to be an appeal on a 
question of fact. I t  deals, therefore, with part of 
it. But if  the Act of 1888 were inconsistent with 
the whole of the Act of 1868, it would repeal the 
whole of it. I f  it is inconsistent with only part of 
it, but is consistent with part of it, what is the 
rule ? I t  repeals so much of the former Act as it 
is inconsistent with, but not the rest of it. If, 
therefore, it  is inconsistent with that part of the 
1868 Act which deals with the question of law, 
and only inconsistent with that, it  repeals that 
part, but leaves standing the appeal on the ques
tion of fact, as that part is dealt with in the Act 
of 1868. If , therefore, the 120th section repeals 
so much of the Act of 1868 as deals with an 
appeal on a question of law, it repeals a part of 
sect. 31, and repeals that part of sect. 26 which 
applies to an appeal on a question of law. Where, 
then, an appeal in an Admiralty cause from the 
County Court is upon a question of law, there is 
an appeal without any condition or stipulation. 
There is a clear appeal. But where it is an 
appeal on a question of fact, then that question 
of fact remains under the Act of 1868, and there 
may be an appeal if the amount is above 50?. 
That appeal is to be subject to security for costs 
being given, and if it is upon a question of fact 
and the amount is under 50?., there is no appeal 
at all.

The whole question, therefore, seems to be 
whether you can say that the general words of 
sect. 120 of the Act of 1888 are applicable at all

to an Admiralty action or suit in the County 
Court. There are strong reasons for saying that 
the section does not apply to Admiralty actions 
at a l l; but the words, in my opinion, are large 
enough to include them, and I  think there is no 
law which prevents us from saying that the words 
of sect. 120 do apply to an appeal in a County 
Court cause on the Admiralty side of it  as well as 
to others. I  conclude, therefore, on the whole, 
that it  does apply, and that the law now stands 
thus : On an Admiralty cause or suit being tided 
in the County Court, if the amount is under 50?. 
but the question to be appealed against is a ques
tion of law, the party aggrieved may appeal. Of 
course he may appeal i f  the amount is above 50?. 
On a question of law, therefore, he may appeal if 
the amount is under or over 50?., and under that 
statute. But on a question of fact he is confined 
to the appeal given in the statute of 1868. There 
is no appeal on a question of fact under 50?. 
There is an appeal on a question of fact above 
50?., but that must be upon security for costs 
being given. I  think as I  have said, that 
sect. 120 of the later Act repeals part of 
sect. 31 of the Act of 1868, and also repeals a 
portion of sect. 26, so far as that deals with 
questions of law as distinguished from questions 
of fact.

L opes , L.J.—The conclusion at which the 
Master of the Rolls has arrived in his judgment 
is _ beyond all question a very salutary one. I  
think it is a result at which in all probability the 
Legislature would have arrived if the matter had 
been brought to their notice—I  mean if the Act 
of 1868 had been sufficiently brought to their 
notice at the time the Act of 1888 was passed. I  
do not propose to differ from that view, but I  
cannot help saying that I  should have great diffi
culty in arriving at it unaided by the Master of 
the Rolls, and what I  understand to be the opinion 
of my brother Rigby. I  think, as I  again say, 
that it  is a salutary conclusion, and one at which 
I  rejoice. But I  also recollect that we are follow
ing the decision of The Eden (uhi sup.). I  there
fore do not dissent from the judgment which has 
been given, but I  desire to say that I  arrive at it 
with great hesitation.

R ig b y , L.J.—Sect. 120, if  it  were considered 
apart from all other statutory provisions, would 
most plainly give this appeal in every action or 
matter which would come before a County Court 
judge. Why should we not give effect to the 
general words of that section P I  have not for
gotten that there are considerations which have 
passed through my mind, which are not without 
weight. I  question whether we could cut down 
the words of sect. 120, but considering that this is 
intended to be a code—I  will not say a complete 
code—as I  gather, for procedure in the County 
Courts, except so far as the existing enactments 
were not inconsistent, I  see no sufficiently valid 
reason why we should not give the larger inter
pretation, which is the natural interpretation, and 
which is the interpretation that is most consistent 
with the whole scheme. I  do not say absolutely 
consistent, for I  cannot disguise from my mind 
that in all probability the attention of the Legis
lature was not, when this sect. 120 was being 
dealt with, distinctly called to the matters to 
which it was to apply. But I  think it is the duty 
of courts of jus ice, as far as they can without
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interfering with any principles of common sense, 
and without straining words beyond their cus
tomary and usual meaning, to consider the ettect 
of the section, and to consider whether there 
was anything in the scheme of this Act that 
should have prevented the Legislature, if they 
had been so minded, from appiying thw P «- 
ticular provision to the case of Admiralty actions 
I  can find no reason satisfactory to myself 
for saying so, and though I  do think that to 
a certain extent the proceedings m Admiralty 
actions had not been present to the minds of tiie 
Legislature, because otherwise they might have 
given an inferior limit, as they have done m the 
cases of actions of replevin and actions tor tne 
recovery of land, and probably would have done 
so, I  take it altogether that the safer way is to 
abide by the natural construction of the words, 
and give them their natural and usual ettect, 
unless you can be quite satisfied that they were 
intended, by implication, to be cut down, in a t 
is what I  fail to satisfy myself of, and 1 
therefore agree with the decision of my learned 
brethren. . .

The appeal was then heard on the point ox 
law. .

Newbolt.—The preliminary point submitted is 
that there can only be an appeal if a point of law 
was raised at the trial, and a note taken by the 
•judge. The whole dispute in the Divisional Court 
was as to clause 5, and in the County Court it 
was assumed that we were right on that, l  te 
question as to the time when delivery should take 
place depends on that clause. [L opes, L.J. re
ferred to Lord Halsbury’s judgment in Smith v. 
Baker (ubi sup.) ] The judge has made no note 
of the point of law. I t  was contended m the 
County Court that “ immediately” meant delivery 
within a reasonable time :

Reg. v. Berkshire Justices (ubi sup.).
Boyd was not called upon.
Lord E s h e r , M.R.—I t  is a perfectly clear case, 

and ought never to have been appealed at all. 
The only question before the County Court was 
what was the proper construction of the bill of 
lading. You cannot construe a bill of lading by 
reading two lines and leaving out all the rest, but 
by reading the whole of it, and when you come to 
construe a bill of lading as to the obligation ot 
the consignee to take delivery you must mm 
where the obligation is, and what is the right ot 
the shipowner to require him to take delivery. 
Here the beginning of the bill of lading is, that 
the shipowner shall receive these goods on board 
and take them to this named dock on the lyne, 
and there deliver them. I f  that stands alone ne 
is bound to be ready to deliver them within a rea
sonable time after his arrival at the dock, and 
what is a reasonable time is generally determined 
when you come into dock, by the custom ox tne 
dock and by the habitual mode of discharge. 
The meaning of it  would be that he is to be ready 
to deliver on arrival at that dock within a reason
able time according to the usual mode of giving 
delivery at that dock. Then there is clause 5 
Does that alter his obligation to give deliveiy r 
I t  seems to me it only gi ves him the option to say 
that he will deliver before the lapse of that winch 
would without that clause be a reasonable time. 
That is what Barnes, J. says. He may impose 
upon the consignee the obligation to take delivery,

not where grain is delivered, but to take delivery 
sooner. Supposing the berth to be occupied for 
five days, the shipowner would have been entitled 
to say, “ N o l l  don’t  intend to wait these five days; 
I  will «five you delivery over the side of my ship 
where she lies, here in the dock.” The consignee 
would have been obliged to take delivery then, 
and if he declined he would have had to pay 
demurrage. But the clause did not oblige the 
shipowner to give delivery. On the other side it 
was said that, whether the master did or did not 
require the consignees to take delivery before 
what would otherwise be reasonable time, they 
were bound to take delivery before what would 
otherwise be reasonable time. That is a wrong 
construction. That is what they contended for 
in the County Court, and that is what they con
tended for in the Divisional Court. I  am of 
opinion that Barnes, J.’s construction of this bill 
of lading was quite right, and that, therefore, this 
appeal must fail.

L opes and R ig b y , L.JJ. concurred.
Solicitors: Bowcliffes, Rawle, and Co., for 

Cooper and Goodger, 'Newcastle-on-Tyne ; Down
ing, Holman, and Co., for Pinkney and Bolam 
Sunderland.

Thursday, Dec. 13,1894.
(Before Lord E s h e r , M.R., L opes and R ig b y ,
V L.JJ.)

T h e  K a t y . (a)
a p p e a l  fr o m  t h e  p r o b ate , d iv o r c e , a n d

A D M IR A LT Y  D IV IS IO N .
Charter-party— De murrage — “ Running days 

How computed— When lay days to commence.
A charter-party provided that lay-days were to 

count from forty -eight hours after the arrival of 
the vessel at a safe anchorage. Fourteen running 
days were allowed for loading and unloading. 
Seven of the lay-days were used at the port of 
loading. The vessel arrived at the port of 
discharge on a Saturday, and was ready to 
discharge at 8.30 a.m. The defendants, the 
consignees, allowed the discharge to commence 
at 1 p.m., and it went on continuously till 10 a.m. 
on the following Saturday when the defendants 
refused to proceed unless the plaintiffs would pay 
them a certain sum i f  the discharge was com
pleted on that day. The ship was not dis
charged till the Monday. The plaintiffs con- 
tended that the lay days expired on the Satur
day, and claimed two days’ demurrage.

Held (affirm,ing the President), that “ running 
days ” meant calendar days, and not any period 
of twenty-four hours;

Also (reversing the President), that, as the discharge, 
by consent of the defendants, had commenced on 
the Saturday, that day counted as a lay day, 
and therefore the defendants were liable for two 
days’ demurrage.

•A p p e a l  from a decision of the President’ (Sir
P. H . Jeune) in an action by shipowners claiming 
two days’ demurrage, reported 7 Asp. Mar. Law 
Cas. 510; 71 L. T. Rep. 60.

The following are the material clauses of the 
charter-party :

2. Orders for the United Kingdom, Continent, or other 
iff) Reported by BASIL Chump, Ee 'B&rrister-at-Law.
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stipulated port, unless given on signing bills of lading, 
are to be given at Gibraltar within twelve running hours 
of arrival, or lay days—Sundays only excepted—to 
count.

3. The charterer has the right to order the steamer 
from Gibraltar to Queenstown, Falmouth, or Plymouth 
(at master’s option) for final orders to be given within 
twelve running hours (twenty-four hours at Queenstown) 
of arrival, or lay days—Sundays only excepted—.to count 
for the United Kingdom, Continent, or for other stipu
lated Continental ports not west of Havre, paying Is. per 
unit extra freight over and above the rates hereinafter 
stated.

7. Fourteen running days, Sundays, Good Friday 
Easter Monday, W hit Monday, and Christmas-day 
excepted, are to be allowed the said freighters (if the 
steamer be not sooner despatched) for loading and 
unloading, and ten days on demurrage over and above 
t  ‘0_ sa*d lay days at 4d. per ton of the steamer’s gross 
register tonnage per running day. Lay days at port of 
loading are not to count before the 23rd Feb. next (new 
style) unless both steamer and cargo be ready earlier. 
The freighters have the option of cancelling this charter 
if  the steamer does not arrive at port of loading, and be 
ready to load on or before midnight of 10th March next 
(new style) unless the steamer has been detained waiting 
for orders as to loading port longer than six hours—in 
which case tho date last mentioned shall be extended so 
far as to cover the time the vessel was detained for 
orders over and above the six hours, and if  by reason of 
such detention the vessel is prevented reaching her 
loading port, the charterers shall pay demurrage for 
each day detained over the said hours, whether the 
vessel is ultimately loaded or not.

9. c. I t  is further agreed, that at Sulina the steamer 
is to load as much cargo, inside the bar or harbour as 
she can safely proceed to the roads with, and the 
remainder is to be shipped in the roads at freighter’s 
risk and expense, bnt in the latter case all days on which 
lighters are unable from bad weather to go outside are 
not to count as lay days.

12. Should the steamer be ordered to discharge at a 
place to which there is not sufficient water for her to 
get the first tide after arrival without lightening, and lie 
always afloat, lay days are to count from forty-eight 
hours after her arrival at a safe anchorage, for similar 
vessels bound for such place, and any lighterage incurred 
to enable her to reach the place of discharge is to be at 
the expense and risk of tho receiver of the cargo, any 
custom of the port or place to the contrary notwith
standing, but time occupied in proceeding from the 
anchorage to the port of discharge is not to count.

T. E. Scrutton and Lowe for the plaintiffs, in 
support of the appeal.

T. G. Carver, contra.
Lord E s h e r , M,R.—This charter-party, like 

most of them, is not very easy to construe when 
it  comes into the critical hands of critical lawyers, 
but I  think we ought to construe it according to 
a business view. The charter-party does not fix 
specifically any time when the unloading is to 
begin. I t  is not as if they were to take delivery 
immediately on the ship being anchored or 
immediately on the ship being in an unloading 
berth, or anything of that sort. There is no 
express moment stated in which the unloading is 
to begin. Then it is to begin reasonably; a 
reasonable time after the ship has arrived. Now 
in this case, when you begin to think what is 
reasonable, there comes in the observation of 
the learned judge in Commercial Steamship 
Company v. Boulton (3 Asp. Mar. Law Cas. 
I l l ) ,  that charterers are entitled to a fair 
working day. Apply that to the question as

[C t . o f  A p p .

to when it was reasonable to begin. He says 
seven lay days mean seven whole lay days. I  
agree with him. I  think, therefore, that if 
nothing else had happened here the charterers 
were not bound to take delivery when the captain 
asked them to take delivery, because they would 
not have the whole of the Saturday, which they 
were entitled to have, and they might have said, 
“ No, we will not count a part of the day; it  is not 
reasonable that we should. The lay days, there
fore, will begin on Monday.” When the days did 
begin I  cannot entertain any doubt that the days 
were days, and that to go into the superfine 
criticism that in one part of the charter-party 
they have talked of forty-eight hours cannot alter 
the plain stipulation that they are to have seven 
days, and that means seven whole days—days in 
the ordinary sense. I f  you expand it that would 
be, if nothing else had happened, Monday, 
Tuesday, Wednesday, Thursday, (Friday, Satur
day, Monday. That is what it would be. Seven 
days means those seven days, and when you talk 
of Monday, I  cannot think that you are carrying 
into Monday half of Tuesday. Here, although 
they were not obliged to treat Saturday as a lay 
day, let us see how they did treat it. The captain 
went to them not very late, I  think early in the 
morning, and asked them to come and take 
delivery. They said “ No.” They were right. 
They were not bound, I  think, but then they 
changed their minds, and at 1 o’clock they do go 
and take delivery. What is the meaning of that F 
The captain said, “ Come, agree with me to take 
delivery,’’ and they did agree to take delivery, and 
they did it. Is that, or is that not, agreeing to 
treat the Saturday as one of the lay days ? The 
lay days for this purpose I  may call unloading 
days. They agree to treat it  in that way. I  think 
the meaning of the proposition was, “ Now come 
here and treat this as a lay day; ” they say “ No ” 
at first, but afterwards they agree to treat it  as a 
lay day, and if it  once is a lay day, to my mind it 
does not signify how much of it was left. The 
whole of that day is a lay day, and if they neither 
did nor could take delivery during half of it, it  is 
only one time—it is a lay day. I  say it is only 
one time because if, for instance, on the Monday 
or Tuesday something happens, such as a storm 
of rain, so that it  would have been extremely 
dangerous to a cargo of maize or wheat in bulk 
to be landed over the side of the ship in the 
pouring rain, because it would have to be dried 
afterwards or it  would be spoilt; therefore they 
might have been prevented upon the Tuesday 
from taking delivery, but that is their misfortune. 
I t  is the charterer who must pay for anything of 
that kind; therefore on the Saturday, if they 
chose to take it as a lay day, they must take the 
whole of it, and the fact that they did not take 
delivery until 1 o’clock does not prevent them 
from having to treat the Saturday as a lay day. 
There was an advantage to themselves to be taken 
into account, it seems to me. Being a cargo of 
wheat or maize in bulk, it was for the advantage 
of the consignee to get such a cargo as that out 
of the ship as soon as possible; first of all because 
it is a cargo extremely likely to heat of itself, and 
secondly because it is a cargo that will easily 
damage if wet comes upon it, if the hatches are 
open. I  should say also, as regards that, if the 
consignees or the charterers had a cargo coming 
to them at that time, and in that position, it
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would be an advantage to them to have the 
delivery as soon as possible, and I  cannot help 
thinking that if shipowners are to use their crew, 
and their materials and implements on a day 
when they are not obliged to, it  is a burden upon 
them. I t  certainly is a burden upon their crew. 
So that I  cannot think, with great deference to 
those who suggest it, that you can say that this 
matter makes no difference to the ship or the 
consignee, and is to be treated as if it  wa© a 
mere matter of courtesy. I  cannot help thinking 
that the proper inference to be drawn is that both 
sides agree to treat that Saturday as one ot the 
lay days, and if so it did not signify how much of 
that lay day was or could be employed by the 
consignees for the discharge of the cargo. 1, 
therefore, am obliged to disagree with the judg
ment given by the President, and to say that here 
the lay days began on the Saturday, so that there 
must be two demurrage days, and the shipowner 
was entitled so to treat it, and to have judgment 
entered for him for the amount claimed.

L opes and R ig b y , L.JJ. concurred.
Appeal allowed.

Solicitors: B otter ell and Roche; Field, Roscoe, 
and Co., for Batesons, Warr, and Wimshurst, 
Liverpool.

Thursday, Dec. 13, 1894.
(Before L o rd  E s h e r , M .R ., L opes and 

R ig b y , L.JJ.)
T h e  Or ie n t a . (a)

APP E A L FROM TH E  PROBATE, DIVORCE, AND 
A D M IR A LT Y  D IV IS IO N .

Necessaries — Master's liability — Maritime lien 
—Merchant Shipping Act 1889 (52 & 53 Viet, 
c. 46), s. 1.

Disbursements and liabilities of the master of a 
ship which give rise to a maritime lien are those 
for which, by virtue of his general authority, and 
'without express authority, he can pledge his 
owners' credit; and hence where the shipowner 
orders goods a liability cannot be created in the 
master, as drawer of a bill of exchange in respect 
of necessaries, within the meaning of the Merchant 
Shipping Act 1889, merely for the purpose of 
attaching a lien to the ship.

A p p e a l  from a decision of the President (Sir 
F. H . Jeune), in an action for master’s disburse
ments, reported 7 Mar. Law Cas. 508 ; (1894) P. 
271; 71 L. T. Rep. 343.

Piclcford, Q.C. and Dawson Miller, for the 
plaintiff, in support of the appeal, referred to the 
following cases in addition to those dealt with by 
the President (ubi sup.):

The Ocean, 2 W. Rob. 368; 9 Jur. 381 ;
The Caledonia, Swabey, 17 ;
The Mary Ann, 13 L. T. Rep. 384 ; 2 Mar. Law 

Cas. 294 ; L. Rep. 1 Adm. 8 ;
The Glentana, Swabey, 415 ;
Webster v. Seekamp, 4 B. & Aid. 352.

Sir Walter Phillimore and Laing, for the 
interveners, were stopped.

L o rd  E s h e r , M .R .— T his is a pe rfectly  easy 
case. I  apprehend i t  has been common knowledge 
fo r  nearly 200 years th a t the captain is on ly  
authorised to  pledge his owners’ c red it fo r  what

T ol. V IL , N. S.
(a) Reported by Basil  Crump, Esq., Barrister-at-Law.
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may be called “ things necessary ” for the ship 
He is only authorised to pledge his owner’s credit 
for them if he is in a position where it is necessary 
for the purposes of his duty that these things 
should be supplied, and he cannot have recourse 
to his owners before ordering them. In  respect 
of what disbursements can he have a lien upon 
the ship ? He can have no lien upon his ship 
here. He can only give a bottomry bond on the 
ship where the necessity arises in the sense which 
I  have just stated. But then there came these 
Acts of Parliament, which say he should have a 
lien for disbursements. Now, if he should have 
a lien upon the ship, then the ship is bound to 
him, and it seems intolerable to suppose that the 
captain can bind the ship to himself by ordering 
goods which he was not authorised to order at all, 
so as to pledge his owners’ credit for them. The 
real meaning of the word “ disbursements ” in 
Admiralty jurisdiction is disbursements by the 
captain which he makes himself liable for in 
respect of necessary things for the ship, for the 
purposes of navigation, which he as master of the 
ship is there to carry out^neeessary in the sense 
that they must be had immediately—and when 
the owner is not there, able to give the order, and 
he is not so near to the captain that the captain 
can ask for his authority, and the captain is 
therefore obliged, necessarily, to disburse in order 
to carry out his duty as master. Here we have no 
disbursements made by the master ; we have no 
goods ordered by the master at a ll; we have no 
liability of the master in respect of these goods at 
all from beginning to end. He is not lia,ble for the 
price of the coals. I t  may be that the bill is drawn 
for the exact price, but he has no liability for the 
coals. What he has done is at the request of his 
owners, to make himself drawer of the bill of 
exchange which the owners were to accept, but it 
does not make the master liable to anybody unless 
the owners dishonour it  when it becomes due, and 
the proper notices have been given. That is not 
a liability in respect of the coals, that is a liability 
in respect of the bill of exchange. I t  is not a 
liability incurred by him in his office as master, 
but by his being the drawer at the request of his 
owners. The appeal must be dismissed.

L opes and R ig b y , L.JJ. concurred.
Appeal dismissed.

Solicitors: Botterell and Roche; Ince, Colt, and 
Ince.

Nov. 30 and Dec. 18, 1894.
(Before Lord H alsbtjry , L t n d l e y  and 

Sm it h , L.JJ.)
T h e  M e c c a , (a)

APPEAL FROM TH E PROBATE, D IVORCE, AN D  
A D M IR A LT Y  D IV IS IO N .

Necessaries—Jurisdiction—Foreign ship—Foreign 
port—High seas — Admiralty Court Act 1840 
(3 if 4 Viet. c. 65), s. 6.— Admiralty Court Act 
1861 (24 & 25 Viet. c. 10), s. 5.

The High Court of Admiralty has jurisdiction 
over a claim in respect of necessaries supplied to 
a foreign ship in a foreign port, even although 
that port be not upon the high seas.

The India (9 L. T. Rep. 234; 1 Mar. Law Cas. 
390; 33 L. J. 234, Adm.) overruled.

(a) Reported by B isn. Cktjmp, Esq., Barrister-at-Law.
3 T
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A p p e a l  from a decision of Bruce, J.
The plaintiffs were respectively Messrs. Cory 

Brothers and Co. Limited, coal merchants, carry
ing on business in London, and having depots at 
Alexandria and Port Said; and Antonio Legem- 
bre, also a coal merchant, of Algiers. The defen
dants were the Hamidieh Steamship Company 
Limited, owners of the Turkish steamship. 
Mecca.

In  March 1894 the Mecca was supplied by 
Messrs. Cory Brothers, at Alexandria and Port 
Said, with coals, and they also advanced her Suez 
Canal dues at the latter place. The master of 
the Mecca, W. G-. Crockhart, gave a bill of 
exchange, dated Alexandria, March 6, for 176i. 5s. 
for the coals there supplied, and another, dated 
March 10, for i 94/. 8s. for the coals and dues at 
Port Said. The, bills were payable thirty days 
after sight, and the first was drawn on C. A. 
Theodoridi, and the second on the owners of the 
Mecca, both at Constantinople.

In  Aug. 1894 the Mecca was supplied with coals 
at Algiers by the plaintiff, Antonio Legembre, and 
he received from the master a bill drawn upon 
Lis owners, and dated Aug. 28, for the sum of 
1011. 4s. 6d., payable at thirty days sight. A ll 
these bills were dishonoured on presentation, and 
notarial charges were incurred amounting to 31. 7s. 
A t all three ports the coaling was done by means 
of lighters. A t Port Said the vessels lie in the 
Ismail Basin, which is practically part of the 
Canal; at Algiers and Alexandria the vessels lie 
in an open roadstead slightly protected by break* 
waters.

The plaintiffs brought an action against the 
master of the Mecca, in the Queen’s Bench Divi
sion, to recover the amount of the bills, and the 
master in chambers allowed him to defend on 
payment of 4001 into court. This was paid with 
a denial of liability as regarded the claim of 
Messrs. Cory Brothers, on the ground that they 
had been paid by the Turkish owners of the 
Mecca, but admitting the claim of Legembre.

The plaintiffs also instituted an action in rem 
in the Admiralty Division, and the defendants 
moved that the proceedings be set aside or stayed 
pending the determination of the common law 
action.

Sect. 6 of the Admiralty Court Act 1840 (3 & 
4 Viet. c. 65) provides th a t:

The High Court of Admiralty shall have jurisdiction 
to decide all claims and demands whatsoever in the 
nature of salvages for services rendered to or damage 
received by any ship or seagoing vessel, or in the nature 
of towage, or for necessaries supplied to any foreign ship 
or seagoing vessel, and to enforce payment thereof, 
whether such ship or vessel may have been within the 
body of a county, or upon the high seas, at the time 
when the services were rendered or the damage received, 
or necessaries furnished, in respect of which such claim 
is made.

Sect. 5 of the Admiralty Court Act 1861 (24 & 
25 Viet. c. 10) provides th a t:

The High Court of Admiralty shall have jurisdiction 
over any claim for necessaries supplied to any ship else
where than in the port to which the ship belongs, unleRS 
it  is shown to the satisfaction of the court that at the 
time of the institution of the cause any owner or part 
owner of the ship is domiciled in England or Wales. 
Provided always, that if  in any such cause the plaintiff 
do not recover 201. he shall not be entitled to any costs, 
charges, or expenses incurred by him therein, unless the

judge shall certify that the cause was a fit one to be tried 
in  the said court.

The motion was heard before Bruce, J. on the 
5th Nov.

Fyke, Q, C. and Nelson supported the motion 
on behalf of the defendants.

Bucknill, Q.C. and Gerard Ince for the 
plaintiffs.

B r u c e , J., in granting the motion, said that so 
long ago as the India (ubi sup.) Dr. Lushington 
had certainly intimated an opinion that the 
3rd & 4th Viet, did not give this court juris
diction in a case where necessaries were furnished 
to a foreign ship in a foreign port. That 
authority had never been questioned since, 
nor had this court ever entertained a suit for 
necessaries so furnished. W ith  regard to the Act 
of 1861 he felt himself bound by a long series of 
decisions which held that it applied only to 
British and Colonial ships. Then it was intimated 
by council for the plaintiffs that evidence might 
be adduced to show that Port Said was not in 
territorial waters, but he thought it  would require 
a strong affidavit to satisfy the court that it was 
on the high seas. I f  any doubt arose on that 
point and the case went to the Court of Appeal, 
that court would exercise its discretion to allow 
affidavits to be filed to show that Port Said was 
not in territorial waters.

The plaintiffs appealed.
Nov. 30.—Bucknill, Q.C. and Gerard Ince, for 

the plaintiffs, in support of the appeal.—A series 
of cases have decided that before 1840 the 
Admiralty Court had no jurisdiction with respect 
to necessaries, supplied to a ship under any 
circumstances:

The Heinrich Bjorn, 52 L. T. Rep. 560 ; 5 Asp. Mar.
Law Cas. 391; 11 App. Cas. 270.

I t  is now-settled beyond power of appeal that 
supply of necessaries does not give a maritime 
lien. The second point is that these ports were 
on the high seas. [Lord H a ls b u r y  referred to 
Reg. v. Cunningham, 32 L. T. Rep. O. S. 287 ; 8 
Cox C. C. 104.1 See the old statutes of Richard 
in Reg. v. Keyn (13 Cox C. C. 403; L. Rep. 2 
Bxch. Div. 63):

The Neptune, 3 Hagg. 129 ; 3 Knapp, 94 ;
The Pacific, Br. & Lush. 243;
The Ind ia  (ubi sup.).

Sect. 6 of the Act of 1840 seems to draw a dis
tinction between things done within the realm and 
things done on the seas ; it  was not intended to 
rob the Admiralty Court of its jurisdiction over 
things done on the seas :

The Courier, Lush. 541;
The Diana, Lush. 539 ;
Kennedy on Salvage, p. 45.

In  The Wataga (Swabey, 165) Dr. Lushington 
held that the Act of 1840 covered the case of 
goods supplied at the Cape of Good Hope. [Lord 
H a l s b u r y .—That would seem, if correct, to carry 
you all the way. L in d l e y , L.J .— The Anna (34 
L. T. Rep. 898; 3 Asp. Mar. Law Cas. 237 ; 1 P. 
Div. 253) follows The Wataga, and supports your 
contention] :

The Flecha, 1 Spink, 438 ;
The West Friesland, Swabey, 454.

“ High seas” means all that body of water
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surrounding the coast which is without the body 
of the county, i.e., be)ow high-water mark :

General Iron Screw Collier Company v. Schur- 
manns, 29 L. J. 877, Ch. ;

The M ali Ivo, 20 L. T. Rep. 681 ; 3 Mar. Law Cas. 
244 ; L. Rep. 2 Adm. & Eoel. 356 ;

Reg. r. Anderson, L. Rep. 1 Cr. Cas. Res. 161 ;
The Franconia, 35 L. T. Rep. 721; 3 Asp. Mar. Law 

Cas. 435 ; 2 P. Div. 8.
As to what is a port, see Coke’s Institutes, 
Part iv. p. 134. The India {ubi sup.) was not 
properly decided, and this motion should have 
been dismissed.

Pyke, Q.C. and Nelson for the defendants.—The 
proviso in the Act of 1861 does not seem to apply 
to foreign ships. The decision in The Ella A. 
Clarke (8 L. T.  Rep 119 ; Br. & Lush. 36) has 
never been questioned. Sect. 5 refers to British 
ships. [Lord H a l s b u r y .-—Y ou wish to introduce 
by construction the word “ British ” in every case 
where it does not occur.] Not where collision is 
referred to. The coals were certainly not supplied 
on the high seas at Port Said. The Mecca was 
loaded in the Ismail basin, which is an artificial 
body of water. [Lord H a ls b u r y  referred to the 
Territorial Waters Jurisdiction Act 1878 (41 & 42 
Yict. c. 73).] The Wataga and The Anna are not 
in point:

The Sara, 61 L. T. Rep. 26 ; 6 Asp. Mar. Law Cas. 
413 ; 14 A. C. 209.

Bucknill, Q.C.. in reply, referred to
The Merchant Shipping Act 1854 (17 & 18 Viet, 

c. 104), ss. 476, 529 ;
Reg. V. Carr, 47 L. T. Rep. 450 ; 10 Q. B. Div. 76 ;
The Saxonia, Lush. 417.

Judgment was reserved and delivered on the 
18th Dec.

Lord H a ls b u r y .-—The question in this case 
arises, as to coal supplied in foreign ports to a 
ship now here, whether the Admiralty D ivi
sion has jurisdiction to detain the ship for the 
price of the coals so supplied. Practically it 
resolves itself into the question whether Dr. 
Lushington’s decision in the case of The India  
{ubi sup.), is to be followed in this court. In  the 
view I  take of that question I  think it unneces
sary to enter into the cases which have arisen 
between the Common Law Courts and the Ad
miralty, and, indeed, I  will assume that up to the 
year 1861 the Court of Admiralty would have had 
no jurisdiction in this case, though, as applicable 
to the supply at Alexandria and Algiers, I  am by 
no means prepared to say that the high seas do 
not include those places of supply ; but, as the 
Act of 1861 appears to me conclusively to dispose 
of the question, I  would rather rest my judgment 
upon the language of that statute. Now the 5th 
section of that statute provides that the High 
Court of Admiralty shall have jurisdiction over 
any claim for necessaries supplied to any ship 
elsewhere than in the port to which the ship 
belongs. Then follow qualifications which are 
immaterial in respect of tnis case, and which seem 
to me to give no materials for qualifying or cut
ting down the generality of the language I  have 
quoted. The learned judge who decided The 
India  held the words I  have quoted to apply to a 
colonial ship in a foreign port, and I  search in 
vain throughout the whole statute for anything 
which can justify the construction that you must 
imply the words British or colonial ship in the

5th section. The language of the 7th section,
“ any ship,” is admitted to apply to any ship all 
over the world, and I  am wholly unable to see 
why the same words employed in sect. 5 ought 
not to receive an equally extended application. 
I t  cannot be alleged that the statute is only in
tended to apply to British ships, inasmuch as it 
is admitted that some of its provisions apply to 
all ships anywhere. Where the Legislature in
tended to exclude foreign ships and to apply its 
provisions solely to British ships or ships in 
British waters it has been car-etui to say so in 
terms (see sects. 8, 9, and 11), and, upon ordinary 

rinciples of construction, where the Legislature 
as enacted something in respect to any ship and 

something else as to any British ship it  would be 
improper to assume there was no intentional dis
tinction. Neither is it  possible to suggest any 
reasonable ground for the supposed limitation. 
Dr. Lushington seems himself to have been unable 
to suggest any reason for it. The Act itself pro
fesses to be an Act for the extending of the juris
diction of the High Court of Admiralty, and the 
nature of the thing dealt with seems to me to 
point in the direction of extension rather than 
restriction. I  am, therefore, of opinion that the 
decision in the case of The India  was wrong. 
The authority of Dr. Lushington treating of such 
a subject makes one hesitate to overrule a deci
sion of his, particularly when it has remained 
unchallenged for so many years; but, on the 
other hand, the case turns upon the construction 
of a statute only thirty-three years old. Reluctant 
as one may be to disturb a decision acquiesced in 
so long, yet that decision involves principles of 
construction so serious that I  think it  is the duty 
of the court to pronounce its disagreement with 
them. I  am therefore of opinion that this 
appeal should be allowed.

L in d l e y , L.J.—The question raised by this 
appeal is whether a foreign steamship supplied 
with coal in foreign ports, but which ship was in 
this country when this action was commenced, can 
be proceeded against in the Admiralty Division of 
the High Court for the price of such coals. 
Without investigating the early history of the 
Admiralty jurisdiction in civil cases, it is sufficient 
to start from the doctrine well settled in the time 
of Blackstone, viz.: (1) That the Court of Ad
miralty had no jurisdiction to entertain any causes 
of action arising within the precincts or body of 
a county; (2) that the court had jurisdiction over 
some causes of action arising on the high seas. 
(3 Bl. Com., 106). I  say “ some ” because their 
number was limited to what are commonly called 
maritime causes. I t  must also be borne in mind 
that the Court of Admiralty had no jurisdiction 
over any causes of action arising in foreign coun
tries beyond the seas, but not on the high seas. 
(Com. Dig. Admiralty, F 3). In  1840 an Act was 
passed to extend the jurisdiction in certain causes 
of action (3 & 4 Yict. c. 65, sect. 6). The causes 
of action enumerated are salvage, damage to 
ships, towage, and necessaries supplied to foreign 
ships. Necessaries supplied to English ships are 
not within the section, and the jurisdiction of the 
court as to them was not extended. In  fact, it 
had none : (see The Two Ellens, 26 L. T. Rep. 1; 
1 Asp. Mar. Law Cas. 208 ; L. Rep. 4 Prob. Cas. 
161.) In  The Robert Pow (Br. & Lush. 99) Dr. 
Lushington said that the object of this enactment 
was to give the Court of Admiralty jurisdiction
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over certain causes of action, although they might 
arise within the body of a county, and in cases of 
damage he confined the jurisdiction to collisions 
between ships. There is no doubt that one of the 
main objects of the Act was to extend the juris
diction as above stated. But this was not all, for, 
as pointed out in The Heinrich Bjorn (ubi sup.), 
the jurisdiction to entertain a suit for necessaries 
supplied to a foreign ship was conferred for the 
first time, and it  was confined to them. The 
limited construction put by Dr. Lushington on 
the jurisdiction of the court in cases of damage 
was not adopted by the House of Lords : (see 
The Zeta, 68 L. T. Rep. 40; 7 Asp. Mar. Law Cas. 
237; (1893) A. 0., 408.) The statute was held to 
apply to other cases of damage; and, what is 
more important on the present occasion, the Act 
was held to define the jurisdiction of the Court of 
Admiralty on the high seas as well as within the 
body of a county. The expression “ high seas ” 
when used with reference to the jurisdiction of 
the Court of Admiralty included all oceans, seas, 
bays, channels, rivers, creeks, and waters below 
low water-mark and where great ships could go, 
with the exception only o f ' such parts of such 
oceans, &c., as were within the body of some 
county : (see as to this 28 Hen. 8, c. 15; 4 Inst., 
134; Com. Dig. Admlty., E  7 (1) (7) (14); Beg. v. 
Anderson (ubi sup.); Beg. v. Carr (ubi sup.). A  
foreign or colonial port, if it was pai-t of 
the high seas in the above sense, would be 
as much within the jurisdiction of the Ad
miralty as any other port of the high 
seas. The jurisdiction, however, is necessarily 
limited in its application. I t  can only be exercised 
over persons or ships when they come to this 
country. An artificial basin or dock excavated 
out of land, but into which water from the high 
seas could be made to flow would not, I  apprehend, 
be in any sense part of the high seas, whether such 
basin or dock was in this country or in any other.

Apart, then, from authority and on general 
principles of law, I  should arrive at the conclusion 
that in this case the Court of Admiralty had 
under the Act of 1840 jurisdiction to proceed 
against the Mecca when in this country for the 
coals supplied to her in Alexandria and Algiers, 
she being supplied on the high seas at those 
places, although they are also ports. But the 
basin at Port Said, not being part of the high seas, 
the Court of Admiralty would have no jurisdiction 
under the Act of 1840 if it  stood alone. The sub
sequent Act of 1861 has again, however, extended 
the jurisdiction of the court. This statute was 
passed expressly for that very purpose. Nothing 
can be wider than the language of sects. 
4, 5, 6, 7, and 10. The expression used in them is 
“ any ship,” and when this language is contrasted 
with the language used in sects. 8, 9, and 11, in 
which British ships are expressly mentioned, the 
inference is very strong that “ any ship ” means 
any ship, whether British, colonial, or foreign. 
Sects. 4, 5, 6, 7, and 10 do not refer to the high 
seas, and I  see no justification for limiting the 
jurisdiction conferred on the court by these 
sections to ships on the high seas. I  read the 
sections as applying to any ships anywhere, 
although, until they come to this country, they 
can- ot be proceeded against here. Sect. 5, which 
deals with necessaries, is only applicable, it is 
true, to some ships—viz., to those supplied else
where than in the ports to which they belong ;

but even then they are not excepted if any of 
their owners or part owners are domiciled in 
England or Wales when proceedings in the 
Admiralty are instituted. This limitation, how
ever, points not to the nationality of the ship nor 
to any distinction between high seas and other 
places not on the high seas, but to the port of 
supply. The exception includes English ships 
supplied at the ports to which they belong, but 
the larger class of ships from which the exception 
is taken is not confined to other English ships, but 
extends to all ships. I f  the ship, whether English, 
colonial, or foreign, is supplied with necessaries in 
her own port the probability is that there are 
persons there to whom credit is given and who 
can be sued there. But if, as in the present case, 
the ship is supplied in some other place, the 
supplier of necessaries (if he does not obtain cash 
on delivery, which may be impossible) is very 
likely never to get paid at all. There is good 
reason therefore) both in the interest of the 
supplier and in the interest of the shipowner, for 
giving the supplier a remedy against the ship if 
she comes to this country. I f  there were no such 
remedy supplies would often be refused, however 
urgently required. Apart, then, from authority, 
I  am of opinion that under this statute of 1861 
the court would have jurisdiction to entertain this 
action for the coals supplied to the Mecca in the 
basin of Port Said as well as for those supplied in 
the ports of Alexandria and Algiers. Even if 
these two ports are not parts of the high seas, as 
I  think they are, still the Act of 1861 goes further 
than the Act of 1840, and is wide enough to give 
the court jurisdiction to arrest the ship for the 
price of the coals supplied at all three places.

I  turn now to the authorities, and I  find that in 
The India  (ubi sup.), Dr. Lushington held that 
even under the Act of 1861 the Court of Admir
alty had no jurisdiction to entertain a suit for 
necessaries supplied to a foreign ship in 8, foreign 
port. The same learned judge had expressed an 
opinion to the same effect in The Ocean (ubi 
sup.), decided in 1845. Dr. Lushington, however, 
decided in 1856 that the court had jurisdiction 
under the Act of 1840 to entertain a suit for 
necessaries supplied to a foreign ship in a colonial 
port, The Wataga (ubi sup.), and this case was 
approved and followed by this court in The Anna 
(ubi sup.). The same point had been decided in 
the same way in 1854 as regards necessaries sup
plied to a foreign ship in the Thames— The Flecha 
(ubi sup.). Sect. 6 of the Act of 1840 and sect. 5 
of the Act of 1861 and these decisions show that 
it is not the nationality of the ships which is 
important, but the place of supply. Unless, how
ever, the place of supply is the port to which the 
ship belongs, the place of supply is not made 
material. But the authority of Dr. Lushington 
on all Admiralty matters is deservedly so high 
that I  should hesitate long in differing from him 
on the construction of the statutes in question if 
the House of Lords had not held that he construed 
the Acts of 1840 and 1861 erroneously in other 
cases. I t  was, however, so held in The Zeta (ubi 
sup.), The Sara (ubi sub.), and in The Heinrich 
Bjorn (ubi sup.). These decisions, it is true, do 
not overrule The India, they relate to other 
matters—viz., damage and lien for necessaries, 
but they show that the construction put on the 
statutes of 1840 and 1861 by Dr. Lushington was 
in some respects incorrect. Guided by these
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decisions and applying my own mind to the 
statutes in question I  have arrived at the conclu- 
sion that the decision in The India  was erroneous 
and ought no longer to be followed. The appeal, 
therefore, must be allowed.

S m i t h , L.J. c o n c u rre d .
Solicitors for the appellants, Ince, Colt, and

Solicitors for the respondents, Lowless and Co.

HIGH COURT OF JU STICE.

Q U E E N ’S B EN C H  D IV IS IO N .
Nov. 8 and 12, 1894.
(Before B r u c e , J.)
B r o w n  v . L a w . (a)

Warranty— Warranty given in error to another s 
agent—Damage —Bight of principal to sue the 
warrantor.

The plaintiffs entered into a contract with the 
defendant to supply the defendant’s ship, then 
at Newcastle, New South Wales, with coal. The 
plaintiffs sent a telegram from London to their 
house in Newcastle, New South Wales, with 
instructions as to drawing upon the defendant for 
the price of the coal. The telegram contained a 
code word “ journee ” which meant “ after this 
vessel is loaded owners order her to proceed to 
B.” By a mistake in the transmission of 
the telegram, the code word “jounce” was 
substituted for “journee.” “ Jounce” meant 
an order to proceed to C. The plaintiffs house 
in Newcastle informed the master of the ship of 
the instructions they had received. The master 
doubted the accuracy of the instructions, and the 
plaintiffs’ house gave him a letter confirming the 
contents of the telegram. The master accordingly 
proceeded with the ship to C. The result of the 
ship’s going to C. instead of to B, was a loss to 
the defendant, for which the defendant counter
claimed against the plaintiffs in an action̂  by 
the plaintiffs for the price of the coal. The jury  
found that the master acted reasonably under the 
circumstances.

Held, that the letter given by the plaintiffs to the 
master, though a warranty to the master was 
not a warranty on which the defendant could 
sue the plaintiffs ; that on the finding of the jury  
the defendant had no right of action against the 
master, and could not therefore claim to sue the 
plaintiffs in order to avoid a multiplicity of 
actions ; that the plaintiffs had not by the 
giving of the letter constituted the master their 
agent:

F u r t h e r  c o n s i d e r a t i o n  of an action tried
b e fo re  B ru c e , J .  a n d  a  s p e c ia l ju r y .  ,

The plaintiffs’ claim was for 490Î. 10s for the 
price of coal supplied to the defendant s ship 
Dumbartonshire.

By his defence the defendant admitted the 
plaintiffs’ claim subject to his counter-claim. 
The defendant counter-claimed for 3251. lid . 4a. 
being the amount of damages after giving credit 
for the amount claimed, incurred by him through 
certain instructions alleged to have been given by 
the plaintiff's to the master of the defendant’s

(a) Reported by F. 0 . Robinson, Eea., Barrister-at-La,w.

ship, negligently, and wrongfully, and without any 
authority or request from the defendant.

The facts of the case and the arguments of 
counsel are fully set out in the judgment.

Lawson Walton, Q.C. and Hollams for the plain
tiffs.

Bigham, Q.C. and Leek for the defendant.
Cur. adv. vult.

Nov. 12.—B r u c e , J. read the following judg
ment In  this action the plaintiffs sue for 
4901 10s., the price of 1000 tons of coal supplied to 
the defendant’s ship Dumbartonshire. The de
fendant admitted this claim, but he set up in 
answer a counter-claim in which it was alleged 
that the plaintiffs wrongfully and negligently, 
and without the authority of the defendant, 
informed the captain of the Dumbartonshire that 
they had his master’s instructions to order him 
to proceed to Callao, and the master of the ship 
in consequence sailed to Callao instead of to 
Rangoon, and the defendant alleges that by 
reason of the ship sailing to Calloa instead of to 
Rangoon he has incurred a loss of 81W. Ihe  
question to be determined is whether the facts 
nroved are such as to entitle the defendant to 
sustain his counter-claim. The defendant s ship 
was at Newcastle, New South Wales, m IS ovember 
1892 The plaintiffs are merchants carrying on 
business in London and at Newcastle, New South 
Wales The defendant entered into a contract 
with the plaintiffs in London for the supply by 
them to his ship at Newcastle of 1000 tons of coal 
at 10s. per ton. I t  was a term of the contract 
that the expense of cable instructions should be 
naid by the plaintiffs. The defendant had 
arranged for the ship to proceed to Rangoon to 
take in there a cargo of rice. On the 8th Nov. 
the defendant telegraphed to the ship s agent at 
Newcastle telling him to take on board 1000 tons 
of coal from the plaintiffs, and to despatch the 
ship when coaled to Rangoon. On the same day 
the plaintiffs telegraphed to their Newcastle house 
tellin«' them to supply the coal to the ship. On 
the 12th Nov. the plaintiffs sent to their New
castle house another telegram telling them to 
draw upon the owners, at sixty days, foi the price 
of the coal. This telegram was a code telegram, 
and as despatched it contained the code word 
“ journee” which meant, “ after this vessel is 
loaded owners or charterers order her to proceed 
to Rangoon.” In  transmission the code word 
“ jounce,” by some unexplained mistake, was 
substituted for “ journee,” and “ jounce ” meant, 
“ owners order vessel to proceed to Callao. On 
the 14th Nov. the plaintiffs’ house at Newcastle 
informed the master that they had received orders 
from his owners through their London house 
requesting them to order him to proceed to 
Callao when loaded. The master was somewhat 
incredulous, and a discussion took place between 
the ship’s agent, the master, and the plaintiffs’ re
presentative at Newcastle. In  the result, on the 
18tli Nov., the plaintiffs gave the master the follow
ing letter: “ For your satisfaction we beg to confirm 
our verbal instructions respecting draft against 
your cargo and destination. They came from 
your owners, and were conveyed to us in a cable
gram, which arrived on the 13th inst., from our 
London house. In  it we were instructed to limit 
the quantity supplied your ship to 1000 tons, and, 
after loading, to despatch you for Callao, we
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taking your draft for cost on your owners, Messrs. 
T. Law and Co. This letter will be a sufficient 
guarantee for your proceeding on your voyage, as 
we understand your only difficulty lies in absence 
of any direct communication on the point from 
Messrs. Law and Co. We wish you a pleasant 
voyage. (Signed by the plaintiffs.)” The giving 
of this letter satisfied the master, and, in reliance 
upon it, he was induced to sail, and did sail when 
loaded from Newcastle to Callao. The jury, in 
answer to the questions put to them by me, have 
found that the plaintiffs warranted to the master 
that they had received orders from the defendant 
that the ship should proceed to Callao, that the 
master was induced by such warranty to go to 
Callao, and that the master acted reasonably in 
going to Callao without further communication 
witii the defendant. No doubt the defendant has 
suffered considerable loss by the mistake in the 
telegram, and the question I  am to decide is 
whether in the circumstances the plaintiffs can be 
made liable for the loss. There is no evidence of 
any negligence on the part of the plaintiffs. Had 
the telegram been delivered as they despatched it  
no difficulty would have arisen, but it  is sought to 
make the plaintiffs liable on the ground that the 
letter of the 18th Nov. amounts to a warranty, on 
which the defendant can sue. I t  amounted to a 
warranty to the master of the ship, but what 
privity of contract is there between the plaintiffs 
and defendant ? Counsel for the defendant con
tended that the letter was given to the master as 
the agent for the owner of the ship, and was 
intended to operate, and did operate, as a warranty 
to the owners. But I  cannot put that construction 
upon it. I  think that, on the face of it, it appears 
clearly to be nothing more than a wai-ranty to the 
master to protect him against his owners, in case 
it should turn out that the order to go ‘to Callao 
did not come from his owners. The letter, I  think, 
only amounts to th is: You, the master, entertain 
a doubt whether the orders we, the merchants, 
have received came from your owners, we warrant 
that they do; if you act upon these orders, we 
agree to protect you against any loss you may 
sustain by so doing. I  am of opinion that the 
master is the only person who can sue upon that 
letter.

Then it was said, but if the master could sue, 
why are the owners to go through the idle form of 
blunging an action against him, and then leaving 
him to sue the plaintiffs ? But, on the facts, I  
am not satisfied that the defendant could recover 
against the master the loss caused by reason of 
the vessel being taken to Callao instead of Ran
goon. The duty of a master of a ship is to use 
all reasonable diligence in the management of the 
ship under his charge. In  a foreign port he must 
often be placed in circumstances of difficulty, and 
all that can be required of him is that he should 
act with reasonable care and prudence. The jury 
have found that the master in the emergency in 
which he was placed acted as a reasonable man 
would have acted. I  cannot, therefore, see that 
any action for breach of duty can be maintained 
against him, and therefore the argument founded 
upon the inconvenience arising from multiplicity 
of actions does not arise. There was another 
point raised by Mr. Bigham which demands con
sideration. He said that the plaintiffs had under
taken, without any authority from the defendant, 
ihe owner, to give orders as to the destination of

A b g o - __________ [A d m .

the ship. That, he said, amounted to an exercise 
of dominion over the ship, and that the plaintiffs, 
by giving orders, had made the master their 
agent, and so have become answerable for his 
acts. I  cannot assent to the proposition that the 
plaintiffs exercised any dominion over the ship, or 
made the master their agent. They gave him a 
message which turned out to be a mistaken 
message, but he was free to act upon it or not. 
The whole conduct of the parties shows that the 
plaintiffs considered the master as the ship owner’s 
agent, and intended that he should act only upon 
orders given by the owner. I t  may be, on the autho
rity oi.Firbanfc’s Executors v. Humphreys (56 L. T. 
Rep. 36; 18 Q. B. Div. 54), which was cited by 
Mr. Bigham, that, even if the plaintiffs had not 
given any express warranty to the master, an 
implied warranty would have arisen from the 
circumstance that they induced him to act upon 
an assertion which is not true in fact. But the 
defendant was not induced to do anything by 
reason of the representation made by the plain
tiffs, and I  do not think that any implied warranty 
to defendant can be said to arise from the state
ment made in good faith by the plaintiffs to the 
defendant’s master. I  must hold that the 
counter-claim cannot be maintained. I  give 
judgment for the plaintiffs on the claim and 
counter-claim.

Judgment for the plaintiffs on the claim and 
counter-claim.

Solicitors for the plaintiffs, Hollams, Son, 
Coward, and Hawshley.

Solicitors for the defendant, Lowless and Co.

PRO BATE, D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S IN E S S .
Nov. 6 and 7, 1894.

(Before the P r e s id e n t  (Sir Francis Jeune) 
and B r u c e , J.)
T h e  A r g o , (a)

Practice—Salvage—Affidavit of value—Admission 
of evidence as to value— County Court Buies 
1892 (Order X X X IX . b.), rr. 95, 96, 97.

Where in an action for salvage in the County 
Court the plaintiff, having failed to demand an 
appraisement, disputes the value of the res as 
stated in the defendant’s affidavit of value, and 
tenders evidence as to the value, it is for the 
judge to exercise his discretion as to the admission 
or non-admission of such evidence.

By rules 96 and 97 of the County Court Buies the 
value of the res in a salvage action ought, as a 
general rule, to be proved by affidavit or appraise
ment, and not by evidence at the trial, though, 
semble, there may be exceptions to this rule.

T h i s  was an appeal by the defendants in a salvage 
action from a decision of the judge of the Hull 
County Court. The plaintiffs, the owners, master 
and crew of the steam trawler Betriever, claimed 
1501. for salvage services performed by them to the 
smack Argo, her cargo and freight. The Argo 
was not arrested. The defendants paid 751. into 
court in settlement of the claim, and filed an 
affidavit stating the value of the Argo in her

(a) Reported by Butlkb Abptnall, Esq., Barrister-at-Law.
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damaged condition at not exceeding 140Z., and the 
price realised by the sale of her cargo of fish at 
421. 15s. The plaintiffs wrote declining to accept 
the affidavit as to value, and the defendants there
upon wrote asking .them to give notice if there 
was any intention to dispute the estimate at the 
trial. A t the trial the plaintiffs tendered evidence 
as to the value of the Argo. The defendants 
objected, but the judge held that, subject to 
granting an adjournment if  required, he was 
bound to let in the evidence, on the ground that 
the jurisdiction of the County Courts was a mere 
creation of Acts of Parliament and orders, and 
had no inherent rights of its own as to procedure 
like those attaching to the proceedings in the 
High Court, and the words of rule 96 of the 
County Court Rules 1892 (Order X X X IX . 6) 
were in his opinion solely connected with the 
question of arrest, and as the rule did not say m 
positive words that the County Court judge was 
not to let in further evidence at the hearing, lie 
felt bound to admit it. The judge decided that 
the value of the vessel and the fish salved was 
3201, and awarded the plaintiffs an eighth for 
salvage services, and added 401 for loss of fish 
through absence from the fishing ground, making 
801 in a ll; the 801 to include the 75l in court, 
and allowed costs.

The defendants appealed.
The County Court Rules 1892 provide:
Kule 95. Where in an Admiralty action the amount 

sued for is paid into court, together with costs, or the 
security completed, or the plaintiff requires it, the 
registrar shall deliver to the party applying for the same 
an order directed to the high bailiff of the court, autho
rising and directing him, upon payment of all costs, 
charges, and expenses, attending the custody of the 
property, to release it forthwith.

Rule 96. Notwithstanding the laBt preceding rule, 
the property in an Admiralty action for salvage shall not 
be released, except with the consent of the plaintiff, 
until its value has been agreed or an affidavit of value 
filed on behalf of the party seeking the release, unless 
the court or the judge shall otherwise order.

Rule 97. If the plaintiff is dissatisfied with the valuo 
mentioned in the affidavit filed under the preceding rulo 
he shall be entitled to nave the value ascertained by 
appraisement, and for such purpose shall file a praecipe. 
The costs of such appraisement shall bo in the discretion 
of the court.

Sir Walter Phillimore (Nelson with him), for the 
defendant, in support of the appeal.-—No appraise
ment was sought for, and it was not competent 
for the judge to receive evidence as to value 
in the face of the affidavit. The doctrine of 
appraisement has latterly been most strictly 
adhered to, and we submit the rule now is that 
a salvor dissatisfied with the affidavit must m 
all cases seek for an appraisement. The new 
rules of 1892 were intended to meet the case 
which the old rules did not do. The tender 
was adequate, the judge should not have awarded
costs: „  _ „

The Lotus, 47 L. T. Rep. 447 ; 4 Asp. Mar. Law Cas.
595 ; 7 P. Div. 199 ;

The Emu, 1 W. Rob. 15.
Butler Aspinall for the respondents.—The 

County Court Rules do not apply to the question 
of how the value of the salved property is to be 
determined for the purpose of estimating the 

mount of the award. Order X X X IX .  h, is con
fined to cases of arrest, and release upon adequate

bail being given. The rules under consideration are 
grouped together under the heading of “ Release 
of Property,” and rule 96 in express terms refers 
to release. This ship never was arrested. The 
mere fact that the High Court sees fit to adopt a 
practice of proving values by affidavit or appraise- 
ment, is no ground for saying that the County 
Court must follow the same practice. The value 
is an important issue in the action, and the court 
may inform itself how it pleases. The ordinary 
way of proving facts is by viva voce evidence. 
Even assuming the court should think the rules 
to apply, all that is said is that a plaintiff may 
ask for appraisement. I t  merely gives him aright, 
and if he does not avail himself of it, the court 
is not fettered as to how it shall be informed of 
the value of the salved property. In  this par
ticular case no injustice was done the defendants. 
They were offered an adjournment, but elected to 
go on and offer evidence. The judge, having heard 
their evidence, has not believed it.

The President.—In  this case the sum of lot. 
was tendered and paid into court, and there was 
an affidavit as to the value of the vessel, fixing 
her value at 140Z. No agreement was come to as 
to the value, and no appraisement was asked tor 
bv the plaintiffs; but it  would seem from the 
notes of the learned judge that after a time on 
the 22nd Nov., the solicitors for the plaintiffs 
wrote to say that the defendants could not expect 
them to accept the affidavit of value To this the 
defendants replied, “ I f  you intend to dispute the 
affidavit of value we must ask you to |ive notice, 
so that we may be ready at the trial. I  think 
the result really was that no formal notice, at any 
rate, was given; but, when the trial came on, 
evidence was tendered to show a value greater 
than the value in the affidavit. The learned judge 
considered whether or not he ought to receive the 
evidence, and he held undoubtedly that he was 
bound to receive it. He heard it, and came to a 
conclusion which put the value of the vessel con
siderably higher than 140Z. The rules which 
apply to this case are 95,96, and 97, of the County 
Court Rules 1892. [The learned Judge read these 
rules and proceeded :] I  do not think it neces
sary to compare these rules with the earlier rules.
I  agree that the main difference is the addition 
of rule 97, which made it absolutely clear that the 
plaintiff had the right of appraisement if he was 
dissatisfied with the value in the affidavit. Nor 
do I  think it necessary to compare these rules 
with the rules of the High Court, because the rule 
of the High Court is not a perfect expression of 
the law on the subject, since it is intended to 
apply to the well-known practice of the High 
Courf. These rules stand as the code under which 
the County Court is to be governed. I t  is con
tended by Mr. Butler Aspinall—and in doing so 
he followed the view which presented itself 
favourably to the learned judge—that those words 
of rule 96 were connected solely with the subject 
of arrest. I  am unable to agree with that view. 
They refer to arrest in a certain sense, that is to 
say, that notwithstanding the release as provided 
for under rule 95, in one case the release is not to 
take place until the value has been agreed upon, 
or an affidavit of values filed. In  that sense the 
rule is connected with release, but it appears to 
me clear that the power and effect of the rule is 
mot exhausted, or intended to be exhausted, merely 
in reference to the release. To my mind it points
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clearly to another effect of the rule, viz., its effect 
in providing something which shall be of value at 
a subsequent period, namely, at the trial. I t  is 
quite clear that in one case, salvage, which is the 
one case where it is very important to have the 
value, notwithstanding that the full amount may 
be paid into court and security for costs given, it 
is provided that release shall not be allowed until 
the value has been determined by affidavit, by 
agreement, or by appraisement. Now why is that 
provision made P Clearly, it  seems to me, for the 
purpose of determining what the value of the res 
is^to be taken to be at the trial. Having got so 
far, it appears to me clear that a plaintiff who is 
dissatisfied with the affidavit, ought to demand an 
appraisement. I t  appears to me clear that in 
every ordinary case—I  do not quite like to go so 
far  ̂as to say in every case—the judge ought to 
insist upon the value being determined either by 
affidavit if uncontested, or by appraisement if 
contested. I  do not go so far as to say that the 
judge is bound, because' there may be circum
stances in which the court has power to go beyond 
an appraisement, or even where there is no 
appraisement, to try the value of the res. I  am 
not saying that no such case is possible, but the 
rules appear clearly to me to point to a regular 
course to be pursued, and it appears to me a very 
wise provision which insists as a regular practice 
that there shall be in case of dispute an appraise
ment. I t  is obvious that not only is that following 
as closely as possible what is the practice in the 
High Court, but I  think it is extremely important 
that the value of the res shall be determined at 
the moment when it  may best be determined, and 
in a way which is economical, rather than be left 
to the disputed evidence of experts at the trial. 
I  think, therefore, that the rules point to the 
course which ought to be followed in, I  think I  
may say, practically every case.

Now what has happened in this case? The 
learned judge’s view, as expressed in the judgment 
he has delivered, clearly was that he was bound to 
take the evidence; and, as I  have said before, his 
reason was that he thought rule 96 was solely con
nected with release. I  am bound to say that the 
learned judge was mistaken in that course. So far 
from being bound to accept the evidence, it  is a 
question whether or no, in the circumstances, he 
ought not to have refused the evidence. For this 
purpose I  think it is sufficient to say that the 
learned judge clearly did not exercise the dis
cretion which he ought to have exercised as to 
whether, in the particular case, he ought not to 
have held the plaintiff by the affidavit. The 
learned judge did not exercise that discretion, 
and therefore I  think we are bound to consider 
the matter, and to exercise the discretion which 
he should have exercised. Exercising that dis
cretion in all the circumstances of the case, it 
seems to me clear that the evidence ought not to 
have been gone into. The learned judge ought to 
have said that the rules gave ample opportunity 
to the plaintiff of challenging the affidavit if he 
chose; that he had not chosen to avail himself of 
those rules; that, under the circumstances, no 
injustice would be done by holding him bound by 
the affidavit; and that, on the contrary, injustice 
would be done to the defendant by taking the 
evidence. Therefore, I  think, he ought to have 
held the affidavit conclusive evidence. The learned 
judge did not do so. He went into the evidence.

[ A d m .

That raises another question. Assuming that 
the judge was right in going into that evidence, 
ought one to say that his conclusion was not 
right P I  would observe that the only evidence 
given by the plaintiff was the evidence of a 
person interested ; and the evidence on the other 
side was the evidence of several witnesses, one at 
least of whom was disinterested, and another 
connected with the insurance. I  am quite unable 
to come to the conclusion that the learned judge 
was right in taking the higher value, and if it 
were necessary, I  shou’d be prepared to say that 
the value of the affidavit was really the value. On 
that ground, therefore, I  should be prepared to 
say that the value taken by the learned judge was 
too high. There are thus two grounds : first, that 
the learned judge ought to have held the plain
tiff bound by the affidavit ; and, secondly, that 
on the evidence taken, the value was put too high 
by the learned judge. I  think the proper value 
on which the salvage award should be based ought 
to be taken to be about that given in the affidavit. 
The result obviously is, that inasmuch as the 
learned judge, in taking the higher value, thought 
that 801 was the proper amount to be awarded, 
if he had considered that the true value of the 
vessel was only 1401. he would, beyond all ques
tion, have deemed 751. sufficient. Therefore I  
think that was sufficient, and under those 
circumstances the decision of the learned judge 
must be varied by declaring that the amount of 
the salvage award does not exceed the amount 
tendered.

B r u c e , J. concurred.
Sir Walter Phillimore applied for costs.
The P r e s id e n t .—I  think you should have all 

costs after the date of tender.
Appeal allowed. Leave to appeal refused.

Solicitors for the appellants, Pritchard and Son, 
for A. M. Jaclcson and Co., Hull.

Solicitor for the respondents, F. W. H ill, for 
Laveraclc and Son, Hull.

Oct. 30 and Nov. 13, 1894.
(Before the P r e s id e n t  (Sir F. Jeune.)

T h e  B o n a , (a)
Marine insurance — General average —- Stranded 

vessel—Extraordinary use of engines-—Contribu
tion fo r extra coal consumed.

A steamship, whose hull and machinery were 
insured by a policy of insurance effected by the 
plaintiffs, her owners, with the defendants, ran 
aground, and was eventually got off by means of 
her engines and by lightening the ship. On the 
question as to whether the defendants were liable 
to contribute pro rata in general average in 
respect of the coal so consumed :

Held, that, as there had been an abnormal use of 
the engines which constituted a general average 
act, there must be contribution for the coal used.

H e a r in g  of a point of law on an agreed state
ment of facts.

The plaintiffs were the English and American 
Shipping Company Limited, owners of the steam
ship Bona, and the defendants were the Indemnity 
Mutual Marine Insurance Company Limited.

(a) Reported % Basil  Crump, Esq., Barrister-at-Law.
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By a policy of insurance, dated the 4th March 
1892, effected by the plaintiffs with the defendants, 
the latter insured the hull and machinery, &c.,ot 
the Bona, valued at 25,000Z., in the sum of 3000Z. 
against the ordinary marine risks for twelve 
months from the 9th March 1892.

On the 11th Jan. 1893, whilst the Bona was on 
a voyage from Galveston to Liverpool with a 
cargo of cotton and flour in bags, under a bill ot 
lading dated the 7th Jan. 1893, she stranded upon 
Galveston Bar, from no fault of those on board, 
and so remained until the 14th Jan., exposed to 
the action of strong currents. Owing to the state 
of the wind and sea she strained, vibrated heavily 
from time to time, and repeatedly struck the 
ground with great force, causing her iron decks to 
work and undulate. During the worst of the 
weather, between the 11th and 14th Jan., seas 
swept right over the decks, so that the vessel was 
in a position of considerable risk and danger.

While the Bona lay stranded on the Bar her 
engines were from time to time properly employed 
in the attempt to get her off into deeper water. 
W ith this end in view the engines were worked 
ahead and astern as required, steam being con
stantly maintained, and in consequence the 
engines were put to unusual strain, and a con
siderable amount of damage was sustained. By 
means of the engines and by means of a con
siderable lightening of the vessel she came off 
about mid-day on the 14th Jan., and was sub
sequently anchored in Bolmer Roads, Galveston, 
and there surveyed. She afterwards proceeded 
to Liverpool and was there repaired.

The repairs to the Bona’s hull were effected at 
a cost of 28787. 8s .3d., and the repairs to the 
engines and machinery at a cost of 3567. 11s. 2d., 
as appeared in an average statement by Mr. F. C. 
Danson, dated the 7th July 1893. The defendants 
paid their proportions of these amounts in parti
cular and general average as assessed in that 
statement. The damage sustained by the engines 
and machinery was apportioned as follows: 
General average 273Z. 16s. 4d„ and ship 
827. 14s. 10d., and the defendants paid their 
proportions of these several amounts. They did 
not, however, admit that the working of the 
engines under the circumstances above stated 
was a general average act.

About fifty-two tons of coal were burnt in work
ing the engines during the time they were being 
used in getting the vessel off the ground, and the 
value of the coal was agreed at 390 dollars.

I t  was contended on behalf of the plaintiffs 
that the damage sustained by the engines was a 
general average loss, and that the value of the 
coal burnt as above mentioned should on the 
same principle be contributed to in general 
average. The defendants contended that the 
value of the coal was not a subject for general 
average contribution.

The case now came before the court on the 
above agreed facts for determination as to 
whether the defendants were liable to contribute 
pro rata in general average in respect of the value 
of the fifty-two tons of coal. The policy of insur
ance, the bill of lading, and the average statement 
formed part of the case. A copy of the York 
Antwerp Rules 1890 was also included, but the 
plaintiffs did not admit that they were either rele
vant or material.

VOL. V I I . ,  N . S.

Rules 7, 8, and 9 are as follows
Damage caused to machinery and boilers of a ship, 

which is ashore and in a position of peril, endeavouring 
to refloat, shall be allowed in general average, when 
shown to have arisen from an actual intention to float 
the ship for the common safety at the risk of such 
damage.

When a ship is ashore and, in order to float her, 
cargo, bunker coals, and ship’s stores, or any of them, 
are discharged, the extra cost of lightening, lighter hire, 
and reshipping (if incurred), and the loss or damage 
sustained thereby, shall be admitted as general average.

Cargo, ship’s material, and stores, or any of them, 
necessarily burnt for fuel for the common safety at a 
time of peril, shall be admitted as general average, when, 
and only when, an ample supply of fuel has been pro
vided : but the estimated quantity of coals that would 
have been consumed, calculated at the price current at 
the ship’s last port of departure at the date of her 
leaving, shall be charged to the shipowner and credited 
to the general average.

Sir Bichard Webster and Holman for the 
plaintiffs.—The damage to the engines is a 
general average loss. On the same principle the 
extra coal burnt should be contributed to in 
general average. The peril was not an ordinary 
detention, but a serious danger. Coals put on 
board to take the vessel to her destination m 
the ordinary course of navigation are not to be 
spent in unusual efforts to rescue in a common 
peril,

BirUey v. Presgrave, 1 East, 220; 6 Rev. Rep. 2o6. 
I t  is not possible to distinguish between coals put 
on board for driving at peril and for tackling 
the ship; (see per Kenyon, C.J., p. 227 East.) 
[The President,—Is it using the engines in a 
way in which it is not intended that tliey should 
be used, or using them to an extent and subject 
to a strain, which is unusual ?] I t  is the first. 
The engines are meant to be used while the ship 
is afloat, and not in a place where the propeller 
might be broken. I t  is the exact parallel of 
the hawser in BirUey v. Presgrave (ubi sup.). 
Lord Blackburn’s judgment in Wilson v. The 
Bank of Victoria (16 L. T. Rep. 9; L. Rep. 2 Q.T3. 
203) recognises the principle in that case. In  
Harrison v. The Barih of Australasia (25 L. T. Rep. 
944; 1 Asp. Mar. Law Cas. 198 ; L. Rep. 7 Ex. 
79), although the judges differed, the grounds on 
which they differed in no way affect our conten
tion. I f  we are not right the shipowner would 
be bound to provide enough coal to drive the ship 
if she runs aground. They also referred to

R obinson  v. P ric e , 36 L. T. Rep. 354; 3 Asp. Mar.
Law Cas. 407 ; 2 Q.B. Div. 295;

Lowndes on General Average, 5th edit. p. 95 ;
Parsons’ Marine Insurance, 1868, p. 318.

Joseph Walton, Q.C. and Carver for the defen
dants.—The price of these coals should not be 
allowed as general average. The case is not 
governed by any authority, and so first principles 
must be relied on. I t  is submitted that in a case 
of general average there must be peril, an inten
tional sacrifice, and that sacrifice must be extra
ordinary in kind and for the benefit of all 
interests. I f  the damage to the engines is not a 
general average sacrifice, then the cost of the 
coals cannot be. Mere exposure of ship’s materials 
to danger has never been held to be a general 
average sacrifice. They are intended to be exposed 
to extraordinary risks at sea. We do not mean 
an actual and direct sacrifice. [The P r e s id e n t .—

3 Z
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That is rather a fine distinction, and is not really 
the test. There is, however, a distinction between 
using a thing in a natural and in an unnatural 
way.] The sacrifice must be extraordinary: (see 
Birhley v. Presgrave (ubi sup.) and Lord Blackburn 
in Wilson v. The Bank of Victoria, at p. 213 Q. B.) 
In  the former case the cutting of the cable was in 
itself an extraordinary thing. [The P r e s id e n t .—  
The distinction there is between natural and 
unnatural use.] I f  a vessel was driving on to a 
lee shore and a sail was exposed to almost certain 
destruction in order to get her off, that would not 
be a general average loss :

Covington v. Roberts, 2 Bos. & Pull. N. K. 378 ;
Power v. Whitmore, 4 M. & S. 341.

Then as to the engines, there was no extraordinary 
use. I f  the vessel strands the master is entitled 
to use them to get her off. I f  the engines were 
not damaged in getting her off, then the cost of 
the coals is not general average. [The P r e s id e n t . 
—The use of the coal is inevitable, and is part of 
the sacrifice if  there was one. ] They also 
referred to

Taylor v. Curtis, 6 Taunt. 608.
Sir Richard Webster in reply.—The master is not 

bound to work the engines at the expense of the 
ship. I t  is not because the accident occurs in the 
course of ordinary user that general average arises. 
In  Covington v. Roberts (ubi sup.) the press of sail 
was a common sea risk. The coals are a fortiori. 
They might have been jettisoned to lighten the 
vessel. They cannot be employed in this way 
without the sacrifice. I t  is the voluntary act of 
using part of the equipment of the ship, and con
sequently the coal, in an extraordinary way which 
differentiates this case:

Attwood v. Sellar, 42 L. T. Bep. 644 ; 4 Asp. Mar.
Law Cas. 283 ; 5 Q. B. Div. 286.

Judgment was reserved and delivered on the 
13th Nov.

The P r e s id e n t .—In  this case the question 
which I  have to decide is whether the coal con
sumed to work the engines which were used while 
the Bona was on Galveston Bar is the subject of 
general average contribution. The cost of repairs 
to the engines rendered necessary by their being 
strained by such use has been allowed in the 
average statement; and, having regard to the 
express provision of the York-Antwerp rules of 
1890 on this subject, and to the reference made 
to such rules in the policy and bills of lading, 
probably the cost of these repairs could not be 
excluded from general average in the present 
instance. But 1 understand that the parties do 
not desire that this inclusion of the expenditure 
on the engines should be held to conclude the 
question of the coal; and, in any case, it seems to 
me that the question whether the cost of the coal 
is to be treated as general average depends on the 
principles on which the cost of repairs to the 
engines is held, if  it be held, to be the subject of 
general average. I t  is necessary, therefore, to 
consider the principle by which a claim to treat 
damage to engines caused by their use in the 
attempt to relieve the position of a stranded 
vessel as general average is to be tested. The 
question as one of English law appears to me to 
be governed by decided cases, and therefore it is 
not necessary to refer to the earlier authorities, to 
foreign law. or to the views of text writers. Two

of the elements of general average, a common 
peril and an act done for the common advantage 
of the adventure, were beyond question present in 
this case. The third element which is necessary 
is that of sacrifice—a term which implies that 
voluntary, or intentional, character in the act 
which has been held to be essential. W  here it  is 
part of the cargo which has been dealt with 
while a vessel is at sea for the general advantage, 
no question is likely to arise on the point of 
sacrifice. The destruction, or abandonment, or 
employment for some purpose connected with 
the navigation of the ship, or any part of 
the" cargo at once impresses the act with 
the needful characteristic of a sacrifice. But 
where the subject is part of the ship’s equip
ment it  is more difficult to determine whether 
the act does or does not give rise to general 
average. There are cases, such as the cutting 
away of a mast, where it is clear that there is a 
destruction of part of the ship’s equipment for the 
common advantage. The question in such a case 
is, whether the loss incurred was unavoidable, 
then or soon thereafter ; or whether it was so far 
avoidable that it was accepted in order to save the 
ship and cargo, and so became a sacrifice. (See 
Shepherd v. Kottgen, 37 L. T. Rep. 618; 3 Asp. Mar. 
Law. Cas. 544 ; 2 C. P. Div., 585.) But there are 
cases when the advantage is gained, not by de
struction or abandonment, but by the employment 
of part of the ship’s material. What is the test 
in that case ? I t  is, I  think, whether the employ
ment is in its nature of an ordinary or extraordi
nary kind ; and we must observe that, though that 
course will be a use of the ship’s equipment extra
ordinary in its nature under ordinary circum
stances, there may be a use ordinary in its nature 
under extraordinary circumstances. The terms 
use or misuse of the ship’s equipment have been 
employed to express such an abnormal or 
unnatural use as gives rise to an average act. 
In  the well-known instance quoted by Abbott from 
Emerigon, of a boat sent adi’ift with a lantern 
on a mast in order to mislead a pursuing enemy, 
we have a simple ease of misuse of part of the 
equipment of a ship, which gave rise to general 
contribution. In  Birhley v. Presgrave (ubi sup.) 
we find the same principles applied in circum
stances more nearly akin to the present. There, 
in order to secure a ship to a pier when it was all 
important to do so instantly, not only were the 
ship’s hawser and towing line employed, but the 
cable on the lower anchors was cut and used for 
the purpose. I t  was held that a claim for con
tribution did not arise in respect of the hawser 
and towing line, because they were used only for 
the ordinary purposes of such articles, but did 
arise in respect of the anchor cable, because it 
was cut from its anchor and employed for a pur
pose for which it was not intended. “ A ll these 
articles,” Lord Kenyon said (1 East. 227) “ which 
are made use of by the master and crew upon the 
particular emergency and are by the ordinary 
course for the benefit of the whole concern, must 
be paid proportionally as general average.” I t  is 
clear that by the words out of “ the ” ordinary 
course Lord Kenyon meant out of “ their ” ordi
nary course—that is to say, in a manner unnatural 
for them, and, so read, the words of his Lordship 
appear to me to express the test necessary for the 
decision of the question which I  am now consider
ing. I  think that Mansfield, C.J. in Covington v.
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Roberts (ubi sup.), summed up the view taken in 
Birkley v. Presgrave by saying that in that case 
the cable was sacrificed. The case of Harrison v. 
Bank of Australasia (ubi sup.) and that ol 
Robinson v. Price (ubi sup.) afford illustra
tions of the above principle. In  the former of 
these cases ship spars and wood, part ox the ship s 
stores, were used as fuel for the donkey engine 
engaged in pumping the ship. The court was 
equally divided on the question at issue, because, 
while it appeared to Kelly, C.B., and Bramwell, B., 
that the fact showed an imminent peril requiring 
the sacrifice of the spars and wood, Martin ana 
Cleasby, BB„ were of a different opinion on this 
point. I  think it  must be admitted that the 
reasoning of Cleasby, B., negatives the right to 
general contribution, even if a reasonable supply 
of coals for the donkey engine had been provided; 
but the judgments, not only of Kelly, G.B. and 
Bramwell, B„ but also, apart from the question ot 
imminency of the peril, I  think that of Martin, B., 
admits the right to general average contribution. 
In  Robinson v. Price ship’s spars and wood, part 
of the cargo, were used for the donkey engine in 
circumstances of imminent peril, and, when it 
was made clear that there had been a reasonable 
supply of coal for the donkey engine on board, 
the Court (Mellor and Lush, JJ.) held that the 
consumption both of ship spars and the part of 
the cargo was to be contributed for as general 
average! The diversion of the ship’s spars from 
their proper object would appear to have consti
tuted the sacrifice in both these cases. On the 
other hand, the authorities are clear that when 
the equipment of the ship is employed for its 
ordinary purposes, though it may be under 
circumstances imposing unusual demands upon it, 
there is no sacrifice and no right to general con
tribution. In  Covington v. Roberts (ubi sup.) 
injury done to a ship and her mainmast in carry
ing press of sale to escape from a privateer was 
held not to be a subject of general average, on the 
ground that there was no sacrifice, but only a 
common sea risk. The circumstances were extra
ordinary, but the use of ship and mast was not. 
In  Power v. Whitmore (4 M. & S. 141), on a 
similar principle, a claim of general average was 
refused in respect of damage to the ship and 
tackle caused by standing out to sea in tem
pestuous weather, when press of sale was neces
sary in order to avoid an impending peril of 
being driven on shore. Lord Ellenborough dis
tinguished the case from that of Plummer v. 
Wildman (3 M. & S. 482), where a master cut 
away his rigging to preserve the ship, and, on 
the ground that “ general average must lay its 
foundation in a sacrifice of part for the sake of the 
rest,” said that the damage incurred while stand
ing out to sea was not an object of contribution. 
Taylor v. Curtis (ubi sup.), where a claim for 
contribution in respect of ammunition expended 
and wounds of seamen incurred in a conflict was 
rejected, is another illustration of the same prin
ciple. The Court held that “ no particular part of 
the property was voluntarily sacrificed for the pro
tection of the rest.” The consumption of ammu
nition is the resultof the natural use of guns, and 
wounds to combatants are the natural result of a 
combat.

In  the present case I  think that there was 
a sacrifice of the engines within the principles 
above indicated. In  the framing of the York-

Antwerp rules of 1890. it  was made a condition 
that the damage to them must be shown to 
have arisen from an actual intention to float 
the ship for the common safety at the risk of 
such damage. The engines were worked ahead 
and astern—no doubt to prevent the vessel from 
settling in the sand—and were used when the 
vessel was stranded in order to force her off. This 
was not an ordinary or natural use of the engines.
I  do not, of course, say that using the engines of a 
vessel when just touching ground would lay 
the foundation for a claim for general average. 
That would not be an abnormal employment of 
the vessel’s steam powers: but that is not the 
present case. In  the above view, it  seems to me 
to follow that the coal consumed in working the 
engines while the vessel was stranded should be 
the subject of contribution. Such a use of the 
coal was abnormal, just as the working of the 
engines was abnormal. I f  the claim for damage 
to the engines were based on their being used with 
a pressure of steam, or a number of revolutions 
unusual in character, it  might be that such claim 
could extend only to a portion of the coal expended. 
But then the use of the engines at all was, under 
the circumstances in which they were used, extra
ordinary, and constituted a general average act; 
and. if that be so, it is, I  think, clear, and indeed 
was conceded in argument, that there must be 
contribution for the coal consumed. The case ot 
Wilson v. Bank of Australasia (ubi sup.) may be 
referred to as showing that the cost of coal con
sumed depends on the nature of the use to which 
the engines driven by its consumption are applied. 
In  that case it Was held that the freighters had a 
right, without contribution, to the services of the 
auxiliary screw, and therefore to disbursements 
required to provide the necessary fuel, on the 
ground that the expenditure in respect of which 
contribution is claimable must not “ only be extra
ordinary in amount, but incurred to procure some 
service extraordinary in its nature. Here the 
service which the coal was expended to provide 
was extraordinary in its nature. I  am of opinion, 
therefore, that there must be judgment tor the 
plaintiffs.

Solicitors : fo r  the p la in tiffs , Downing, Holman, 
and Co,; fo r  the defendants, Waltons, Johnson, 
Bubb, and What ton. _____

Nov. 10 and Dec. 4, 1894.
(Before the P r e s id e n t  (Sir Francis Jeune) and 
v B r u c e , J.)
K e l l y  a n d  H a r d y  v. T h e  I sle  op M a n  St e a m  

P a c k e t  C o m p a n y  L im it e d .
T h e  T y n w a l d , (a)

ON A P P E A L  P R O M  T H E  L IV E R P O O L  C O U N TY  
COURT.

Practice — County Court — Collision — Mode of 
trial_Jury or assessors— County Courts Admi
ralty Jurisdiction Act 1868, ss. 10, 11, 34— 
County Courts Act 1888, s. 101.

In  an Admiralty cause of collision in a County 
Court, where one party asks for a jury and, the 
other demands assessors, the trial must be by

a e and assessors.
3, in salvage and towage causes the same 

rule applies. _______
~ 0 0  Reported by  BUTLER A f.PINALI,, Esq., B a rris te r-a t-Law .
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Per Bruce J.... Semble, sect. 101 of the County 
Courts Act 1888 does not apply to Admiralty 
causp.s J

was an appeal by the defendants in a 
collision action in personam on the Admiralty aide 
0 x, V °Unty Court’ frQm an order of the Tudge 
of the Liverpool County Court, on an application 
to him for directions.

claimed damages for injuries to 
their «at Gibson by a collision with the screw- 
steamer T y m v a Id  on the river Mersey on the 16th 
Aug. 1894.

The plaintiffs demanded a jury, and the regis
trar of the court issued a notice of jury. The 
defendants filed a request that nautical assessors 
should be summoned.

On an application to the judge for directions 
as to the mode of trial, the judge said that it 
appeared to him that, under the Acts, he had no 
choice m the matter; if a jury was asked for, he 
was obliged to allow Lie case to be tried by a jury, 
the fact that nautical assessors had been sum
moned did not exclude a jury. He made no order 
except that the costs of the application should be 
costs in the action, and gave leave to the defen
dants to appeal.

The defendants appealed.
The following Acts of Parliament were referred 

to in argument: County Courts Act 1846 (9 & 10 
Viet. c. 95), s. 70; County Courts Equitable 
Jurisdiction Act 1865 (28 & 29 Viet. c. 99), ss. 2 
and t ; County Courts Admiralty Jurisdiction Act 
1868 (31 & 32 Viet. c. 711, ss. 10, 11, 34, and 35 ; 
County Courts Act 1888 (51 & 52 Viet. c. 43)! 
ss. 101, 186, and 188, sub-sect. 3.

Sir Walter Phillimore and A. G. Steel for the 
appellants.—The County Courts Act 1888 repeals 
all County Courts Acts except those dealing 
with Admiralty. They are neither incorporated 
nor in the schedule of repeal. Therefore the 
provisions as to assessors in the County Courts 
Admiralty Jurisdiction Acts are in force. There 
are two questions in this case. Do assessors 
exclude juries? I f  not, which prevails? The 
first part of sect. 101 of the County Courts 
Act 1888 is the same as in sect. 70 of the 
County Courts Act 1846. The County Courts 
Admiralty Jurisdiction Act incorporated the Act 
of 1846. I f  there is a right to a jury now, there 
has been since 1868. In  the general orders issued 
under the Acts of 1868 and 1888 there is no 
mention of a jury in Admiralty. The words 
“ ordinary civil causes ” in sect. 10 of the Act of 
1868 would include equity, as County Courts then 
had equity jurisdiction, and this is why in sect. 101 
of the Act of 1888 equity causes or matters are 
specifically excepted. [B r u c e , J. refers to sects. 2 
and 7 of the County Courts Equitable Jurisdiction 
Act 1865.] A t common law there was a jury as 
of right; at equity only of discretion. The Act 
of 1868 gives an absolute right to assessors, and 
the presence of assessors excludes that of a jury. 
[The P r e s id e n t .— By sect. 10 assessors are to 
assist the judge in the same way as they do the 
judge in the High Court; how can they do this 
with a jury? B r u c e , J.—The jury having by 
their oath to give their verdict according to evi
dence, would be found to disregard the opinion of 
the assessors.] The other side will object that 
the words “ all actions ” cover this one. But 
see definition of “ action” in sect. 186 of the

Act. “ Prescribed” there means prescribed by 
the County Court Rules. Admiralty causes, 
unlike every other case, begin with a praecipe, 
then a plaint note, then a summons. Common 
law actions begin with a plaint:

The Princess Royal, L. Rep. 3 A. & E. 27.
There are various County Court Rules all pointing 
to _ the tribunal which is to try Admiralty causes 
being either a judge alone or a judge assisted by 
assessors.

Joseph Walton, Q.C. and Horridge for respon
dents.—The Court of Appeal has just decided 
that the Act of 1888 applies to Admiralty causes : 

'The Delano, 7 Asp. Mar. Law Cas. 523; 71 L. T. 
Rep. 544.

This supports
The Eden, 66 L. T. Rep. 387: 7 Asp. Mar. Law 

Cas. 174: (1892) P. 67;
The Hero, 65 L. T. Rep. 499 : 7 Asp. Mar. Law 

81: (1891) P. 294.
Where the Act of 1888 does not alter the Act of 
1868 the latter stands. [The P r e s id e n t .—  
Is there anything in the County Courts Acts 
which shows that a judge ever sits with a 
jury and assessors ? The Employers’ Liabi
lity Act 1880 gives you assessors or jury, 
but not both. B r u c e , J. — Your argument 
is that, though there are two kinds of procedure 
available, still the provision for a jury is to 
prevail ?] Yes. As to the point of convenience, 
why should not a judge sit with both ? The 
judge in the Admiralty Court finds facts, and has 
skilled opinion to help him; why cannot the jury 
find facts ? Assesors are merely impartial experts 
to help the court. By sect. 10 of the Act of 1868 
Admiralty causes are to be heard and determined 
as ordinary civil causes are. Rule 77 of the Rules 
of 1869 is headed “ Common Law Rules.” The 
other side would say that all common law rules 
aPPty to Admiralty except this one—of a jury by 
i-ight. The option of a party asking for a jury 
must prevail over a party demanding assessors 
even under the Act of 1868. [B r u c e . J.—Was 
not the procedure of judge and assessors as op
posed to judge and jury a fundamental distinction 
of Admiralty and common law?] What are re
garded as fundamental matters in Admiralty in 
the High Court are not so in County Courts. Take 
the case of the arrest of a ship. Again the County 
Court has no preliminary act and no pleadings. 
[B r u c e , J. -The x-eason for limiting the ax-rest of 
a ship in County Courts was inconvenience and 
the absence of necessity for detaining a ship fox- 
small claims.] The County Courts and Admiralty 
Jux-isdiction Amendment Act 1869, sect. 2, sub
sect. (1) gave County Courts a jxxx-isdiction as to 
charter-parties and bills of lading, which the 
Admix-alty Court did not possess. The provision 
for mex-cantile assessors was meant to give juris
diction to try business other than that given by 
the 1868 Act on the Admiralty side. The fact 
that the coxxrt may, at the disex-etion of the judge, 
appoint assessors on the application of either 
party does not take away the x-ight to a jury. I f  
under the Act of 1868 a party’s right to a jury is 
doubtful, under the Act of 1888 it is clear.

Sir Walter Phillimore in reply.
Cur. adv. w it.

Dec. 4.—The P r e s id e n t .— In  this case a ques
tion arises as to the mode of trial, in a County
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Court, of a cause of collision, within the; A to u a lty  
jurisdiction of the court. I t  is whether, where 
one party asks for a jury and one party asks io 
assessors, the trial should be by a judge a 3 y. 
by a judge and assessors, or by a judge, jury, ana 
assessors The learned judge of the County Court 
has decided in favour of the third of these modes 
of trial, and, accordingly, lie has e x p ^ e d  m> 
opinion as between the other two. The q 
turns on the construction of the County Comte 
Admiralty Jurisdiction Act of 1 8 6 8  and the 
County Courts Act of 1888.. B y  the former of 
these Acte jurisdiction was given to the County 
Courts to try Admiralty causes, and by the dra 
section of the Act claims relating o sa’ ra£ > 
towage, necessaries, wages, damage, and c
were enumerated as A d m ira lty  causes. T  e
of sects. 10 and 11 of the Act appears to me to beclear, 
so far as is necessary for the decision o 11 •
W ith regard to Admiralty causes other than causes 
of salvage, towage, or collision, the cause is to be 
heard and determined in the same manner as 
ordinary civil causes are heard and detei mine 
County Courts. I  do not think it necessary to 
decide what the phrase “ ordinary civil causes
imports. We are dealing with an Admu-alty cause 
of collision, and with regard to  Adniuahy causeb 
of salvage, towage, or collision the rule appears to 
me to be clearly laid down by the words of the 
exception. In  these causes, the trial is to he by 
the judge,unless either party, or the judge, desne 
there should be assessors, and then it is to be by 
judge and assessors. I t  is clear that the exception 
in sect. 10 modified any right to a jury which the 
previous words may be supposed to have given. 
I t  could modify such right only in one of two 
ways—that is to say, by allowing assessors either 
as an addition to, or in substitution for, a jury. 
Now I  confess it seems impossible to suppose 
that it was intended by the words of this excep
tion to introduce into our judicial system trial by 
a judge plus assessors plus a jury. The words do 
not appear to be apt for the purpose, because it 
is the judge who is to be assisted by assessors, 
and he is to be assisted by them in the same way 
as the judge of the High Court of Admiralty is 
assisted by them. But I  cannot for a moment 
suppose that it was intended by this provision to 
create so novel a tribunal as a judge jury, and 
assessors. I  am not sure that a jury and assessors 
are not inconsistent in principle, because assessors 
exclude expert evidence, at least 111 the Courts of 
Admiralty, and a jury is bound to decide accoid- 
ing to the evidence, so that they must give a 
verdict without any evidence on the most mateiial 
points. The only answer suggested to this is 
that the advice of the assessors, which the judge 
would, 1 suppose, convey to the jury, is evidence ; 
but it is not; it  is a substitute. for evidence. I  
am sure, however, that the practical difficulties in 
trying a cause of collision or salvage with a jury, 
the sole judge of fact, would be great. I  do not 
say the thing would be impossible, but it  implies 
a novel system of procedure in the conduct of such 
a trial on which the Act is wholly silent. Trial 
by assessors has, I  think, always been regarded by 
the Legislature as an alternative of trial by jury. 
I t  is so, I  think, under sect. 5 of the County Courts 
Admiralty Jurisdiction Amendment Act 1869 and 
under sect. 103 of the County Courts Act of 1888, 
and it  is so, in terms, under the 6th section of the 
Employers’ Liability Act 1880 and the Rules of

the Supreme Court.: (Order X X X V I. .  r. 7 (a).
I t  is no t w o rth  w h ile to  fu rther elaborate th is  
po in t, because i t  does no t appear th a t a, construc
t io n  com pelling a C ounty C ourt judge to  s it with 
a ju ry  and assessors m  A d m ira lty  causes has e\e i 
t i l l  th is  case been placed on the A c t of 1868, and, 
indeed, i t  was on ly  fa in tly , i f  a t a ll, suggested 
before us th a t such a construction could be m ain
tained I  th in k , therefore, th a t i t  follows th a t 
the exception in  sect. 10 enables any pa rty , or the 
iudee, in  cases o f collision, towage, or salvage, to 
say th a t the t r ia l  sha ll be by a judge and assessors; 
and so the law stood from  1868 to 1888-

But it is said that the language of sect. 101 of the 
County Courts Act of 1888 gives to either party an 
absolute right to a jury in all actions other than the 
Chancery cases, which are specially excepted, and 
that, therefore, if, on the view above taken, trial 
bv iudo-e jury, and assessors cannot be supposed 
to be intended, there must at the demand of a 
party be trial by judge and jury. I  do not think 
it  is possible to say that the term actions, as de
fined by sect. 186—that is to say, l' actions, shall 
include suits, and shall mean every proceeding m 
the court which may be commenced by plaint —  
does not include Admiralty causes Nor does it 
appear to me that there are any inferences to be 
drawn from the rules which really throw light on 
the matter. I t  is also an argument of force that 
the single exception of certain Chancery actions 
appears to show that the section was intended 
otherwise to be exhaustive. I t  is further clear, 
from the decision of this court m Ths Eden (ubi 
sup.) and The Hero (ubi sup.), and from the recent 
decision of the Court of Appeal in The Delano (ubi 
sup 1, that as regards Admiralty causes the Act oi 
1868 which is not one of those expressly repealed 
by the Act of 1888, must be read with it Must, 
then sect 101 of the Act of 1888 be construed to 
repeal sect. 10 of the Act of 1868 and to establish 
a new rule for the trial of Admiralty causes of 
collision, towage, and salvage P I  do not think 
that it  need he so read, and I  think that the 
exception in sect. 1ft of the former Act may stand 
as an exception to the general provision of 
sect. 101. I  agree that this takes from sect. 101 
the general application of which the words in 
themselves are capable. But I  think that, on 
principles similar to those approved by a majority 
of their Lordships in the House of Lords, in the 
case of Cox v. Hakes (63 L. T. Rep. 392 ; 15 App. 
Cas 506),especially as stated by Lord Halsbury, a 
limitation ought to be placed on the generality of 
the language of sect. 101. In  that case, although 
the words of sect. 19 of the Judicature Act 1873 
gave in terms jurisdiction to hear appeals from 
(xny judgment or order of the High Couit, and 
also made an exception in certain cases afterwards 
mentioned, it  was held that no appeal lay fiom an 
order of the Queen’s Bench Division in a matter 
of habeas corpus. The decision may be stated 
generally to have proceeded on the nature and 
history of the writ of habeas corpus, and on this 
ground, that it could not be supposed that the 
Legislature intended by . general words to alter 
the previous procedure without more specific pro
vision than is to be found in the Act. On similai 
principles it appears to me impossible to suppose 
that the Legislature intended that, whenever any 
parties so desired, Admiralty causes of collision 
and salvage in County Courts should be tried by 
a jury. Such an enactment would have worked
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a change more complete than I  can believe would 
have been so carried out. I t  is true that eases of 
collision between ships have in some cases been 
™ ,d ”  common law by juries, and it is also true 
tnat there was a power under the Act 3 & 4 Viet, 
c. 65 (though I  believe only once employed! to 
send an issue from the Admiralty Court for trial 
by a jury, and quite recently my learned brother 
Parnés, J. tried an Admiralty cause of collision— 
m which no scientific question was involved, but 
the whole matter turned on an alleged conspiracy 
—with a jury. But in the Admiralty Court col
lision cases have, with this exception, been invari
ably tried by a judge, and almost invariably by a 
judge with assessors. I t  cannot, I  think, have 
been intended at the option of any party to a 
cause, not only to bring in a jury, but also (if I  
am right in thinking assessors and jury incompa- 
tible) to oust the assessors, and thus provide for 
trial of Admiralty collision cases in the County 
Oourt in a manner wholly different from that in 
force m the High Court of Justice. The difficulty 
appears to me to be greater still as regards salvage 
cases. An action for salvage services at common 
law proceeds on a quantum meruit, and I  should 
suppose the compensation would be assessed on 
the same principles as in any other case of im
plied contract. But in the Admiralty court salvage 
services are remunerated on principles of a very 
special kind, into which considerations of public 
policy largely enter, and which do not proceed on 
any such basis as that of contract between the 
parties. Such principles have never yet, so far as 
I  know, been submitted to a jury, and it  would be 
extremely difficult, if not impracticable, to submit 
them to that tribunal. I t  is, perhaps, only another 
way of expressing the views I  have just indicated 
to say there is something in the subject of certain 
Admiralty causes within the meaning of the defi
nition clause of the Act of 1888 (sect. 186) repug
nant to the inclusion of such causes in the 
“ actions” referred to in sect. 101 of that Act. 
For these reasons I  think that in an Admiralty 
cause of collision in a County Court, if  one party 
asks for a jury and the other for assessors, the 
trial must be by judge and assessors. The judg
ment of the County Court must accordingly be 
reversed.

B r u c e , J.—I  agree with the President, and 
perhaps I  might be content to add nothing to the 
judgment he has delivered; but, as I  have arrived 
at the same conclusion by a somewhat different 
method, it  is, I  think, right that I  should state my 
reasons for concurring in his judgment. In  order 
to arrive at a right conclusion as to the construc
tion of the County Courts Act 1888 we must con
sider the earlier statutes. The Act of 1868 (31 & 32 
Viet. c. 71) conferring Admiralty jurisdiction on 
the County Courts enacts, by sect. 10, that “ in 
an Admiralty cause in a County. Court the cause 
shall be heard and determined in like manner as 
ordinary civil causes are now heard and determined 
in County Courts ; save and except in any Admi
ralty cause of salvage, towage, or collision, the 
County Court judge shall, if  he think fit, or on 
the request of either party to such cause, be 
assisted by two nautical assessors in the same 
way as the judge of the High Court of Admiralty 
is now assisted by nautical assessors.” By sect. 34 
of the same Act it is enacted that the Act “ shall 
be read as one with so much of the County Courts 
Act 1846, and the Acts amending or extending

the same, as is now in force.” Sect. 69 'of the 
County Courts Act 1846 enacts “ that the judge 
of the County Court shall be the sole judge'in all 
actions brought in the said court, and shall 
determine all questions as well of fact as of law, 
unless a jury shall be summoned as hereinafter- 
mentioned.” Sect. 70 of the last-mentioned Act 
enacts “ that in all actions where the amount 
claimed shall exceed five pounds it  shall be lawful 
for the plaintiff or defendant to require a jury to 
be summoned to try the said action; and in all 
actions where the amount claimed shall not 
exceed five pounds it  shall be lawful for the judge, 
in his. discretion, on the application of either of 
the parties, to order that such action be tided by 
a. The County Courts Equitable Jurisdic
tion Act (28 & 29 Viet. c. 99) conferred on the 
County Courts a limited equitable jurisdiction, 
and by that Act the County Courts were given all 
the powers and authority of the High Court of 
Chancery in the suits or matters which fell within 
the equitable jurisdiction so conferred. I t  fol
lowed, therefore, that, as the Court of Chancery 
had in certain cases the power to summon a jury 
for the trial of certain matters, the County Court, 
in the exercise of its equitable jurisdiction, had a 
similar power; but, as‘in the Court of Chancery, 
the usual mode of trial was by the judge alone, 
so also in equity proceedings in the County Court 
the usual mode of trial was by the judge alone; 
24 & 25 Viet. c. 134. which in 1868 regulated the 
proceedings in bankruptcy, conferred by sect. 3 
upon the judge of every County Court other than 
the Metropolitan County Courts the jurisdiction 
in bankruptcy previously vested in the Commis
sioners of the, District Courts of Bankruptcy, 
And I  cannot find that any provision was in force 
at the time for the trial of bankruptcy matters 
by a judge and jury. There was, therefore, vested 
in the County Courts, at the time of the passing 
of the County Courts Admiralty Jurisdiction Act, 
jurisdiction to hear and determine civil causes of 
various kinds. There can, I  think, be no doubt 
that the phrase “ civil causes ” is wide enough to 
comprehend all the various matters included in 
the jurisdiction of the County Courts. Lord 
Selborne, C.J., in the case of Green v. Lord 
Penzance (45 L. T. Hep. at p. 357 ; 16 App. Cas. 
at p. 671), says of the word “ cause ” : “ I t  is not a 
technical word signifying one kind or another; it 
is causa jurisdictionis, any suit, action, matter, or 
other similar proceeding competently brought 
before and litigated in a particular court.” What 
then is the meaning of the provision of sect. 10 of 
the County, Courts Admiralty Jurisdiction Act 
1868, which enacts that Admiralty causes shall be 
tried in like manner as ordinary civil causes p I t  
would be, I  think, to put a very narrow and 
strained construction upon the words “ ordinary 
civil causes ” to hold that they applied only to 
common law causes; they obviously, as it seems 
to me, apply to all the causes or matters over 
which the judge ordinarily exercised jurisdiction. 
Then, if these words apply to all classes of causes, 
in what manner were such causes heard and de
termined P The “ manner ” no doubt refers to the 
procedure of hearing causes in a summary way 
without pleadings; but I  think it also refers to 
the mode of trial, and, as the mode of trial is now 
the matter to be determined, we must consider 
what was the mode of trial common to all classes 
of cases. The only mode of hearing and deter-
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mining common to all classes of cases was the heal
ing and determining by the judge alone. In  some 
common law actions a jury might be demanded 
by either of the parties, and, in some causes on the 
equity side, the court in its discretion rnigh oic 
a trial by judge and jury. But, unless special 
application was made by either party, the ju g 
himself determined all matters brought in 
court, and many of the matters brought m the 
court could not in any case be determined save jy 
the judge alone. I  think, therefore, tha w i 
in the first part of the section the Legislature 
referred to the manner in which ordinary civil 
causes were then heard and determined in Bounty 
Courts, it meant to refer to the hearing and de
termining of causes by the judge alone, that 
was the ordinary manner of tria l; it  was the 
method by which many causes could alone he 
tried, and by which all causes were tried in 
the absence of any special application by one
of the parties. , ,, ..

But, for the purpose of the question not 
before the court, it is not, I  think, necessary 
to rest alone upon the earlier words of the 
section. The provision for the judge being as
sisted by nautical assessors is, as it seems to me, 
absolutely inconsistent with trial by jury, 
section provides that the judge shall, it he think 
fit, or on the request of either party, be assisted 
by nautical assessors in the same way as the 
judge of the High Court of Admiralty is now 
assisted by nautical assessors.” But, if  the judge 
is not to determine the facts, it  is difficult to 
understand how assessors could assist h im ; cer
tainly they could not assist him in the same way 
as assessors assist the judge of the Court of 
Admiralty. Assessors could not assist him m 
charging the jury, because the jury can only give 
their verdict in accordance with the evidence 
before them, and I  apprehend it would be in con 
travention of their oaths if the jury were to be 
guided in their verdict by_ the opinion ot the 
assessors on matters of nautical skill. Questions 
of nautical skill are matters of fact, not of law, 
and, if they are to be determined by a jury, aie 
matters upon which the evidence of experts should 
be received; but, if these questions are to be 
determined by a jury on the evidence oi experts, 
there can be no advantage in having assessois. 
According to the practice of the Admiralty Oouit, 
where the judge is assisted by assessors, evidence 
is not admissible on points m which it  is the 
province of the assessors to advise^the eouit.
(The Kirby Hall, 48 L. T. Rep. 797; o Asp. Mar. 
Law Gas. 90; 8 P. Div. at p. 75.) One of the 
great advantages of the presence of assessors is 
the saving of expense and difficulties which almost 
always arise upon the reception of the conflicting 
evidence of experts on technical questions. * 0 1  

these reasons 1 cannot resist the conclusion that 
the Legislature, when it conferred the right to 
have in certain Admiralty causes nautical assessors 
to assist the judge, intended the mode ot trial by 
judge and assessors to exclude the mode ot trial 
by judge and jury. But, apart from these leasons, 
some of the matters to be tried are from their 
very nature unsuitable for trial by judge and 
jury. I t  is impossible to suppose that the Legis
lature could have contemplated the trial of a cause 
of salvage by a judge and jury. W hat directions 
would it be possible for the judge to give to the 
jury as to the principles to guide them in the

assessment of the amount of the salvage award .
I t  cannot. I  think, be said that the salvage award 
is to be assessed upon the principle of a quantum 
meruit, because the causes mentioned in the 
County Courts Admiralty Jurisdiction Act 18b8 
are spoken of as “ .Admiralty causes, and 
the very title of the Act is An Act for 
conferring Admiralty Jurisdiction. The value
of the property salved, the nature ot the risK 
incurred, and all the various elements which have 
been recognised as lit for the consideration ot the
court in awarding salvage, must be dealt with by
the tribunal which is charged with the faxing oi 
the amount of salvage award, and it seems to 
me to be incredible to suppose that Parliament 
could have intended to remit such a question to be 
determined by a jury. The County Courts Juris
diction Act 1868, s. 26, provided that “ an appeal 
may be made to the High Court of Admiralty of 
Eno-land from a final decree or order of a County 
Court in an Admiralty cause.” This right of 
appeal, which still exists, is not limited to matters 
of law, but includes matters of fact. But it would 
be contrary to all experience and principle to allow 
an appeal from a finding of a jury on matters of 
fact From 1860 down to the passing of the 
County Courts Act 1888, the practice, so far as 1 
can ascertain, was universal to have Admiralty 
causes in the County Courts tried before a judge 
alone, or before a judge assisted by nautical

The question to be decided is whether the 
County Courts Act 1888, which is entitled 

An Act to consolidate and amend the County 
Courts Act,” operates to abrogate the practice 
which, founded upon the Act of 1868, regulated 
up to 1888 the procedure in Admiralty causes. I  
may observe in passing that I  am not prepared to 
expect in an Act which is substantially a consoli- 
dation Act a change of so vital a character as 
that involved in the substitution of trial by jury 
in the place of trial by a judge with_ or without 
assessors. But the particular provisions of the 
statute of 1888 demand consideration. The 101st 
section provides that in all actions where the 
amount claimed shall exceed 51. it shall be lawful 
for the plaintiff or defendant to require a jury, 
unless the action is of the nature of the causes or 
matters assigned to the Chancery Division of the 
High Court of Justice. The word “ action” is, by 
the interpretation or supplementary section (186), 
to mean “ every proceeding in the court which 
may be commenced as prescribed by plaint. ’ This 
‘ I  think, wide enough to include an Admiralty 
cause. But the supplementary section is intro
duced by a provision that the words used in the 
statute shall have the prescribed meaning, unless 
there is anything in the subject or context re
pugnant thereto. Is, then, the application of the 
word “ actions ” to Admiralty causes in the lOlst 
section repugnant to the subject or context P 
For the reasons 1 have already given I  think it is. 
I  think, therefore, that the interpretation clause 
does not apply to extend the word “ actions to 
Admiralty causes, and that the words in the 101st 
section of the Act of 1888 have no more application 
to Admiralty causes than had the same words in 
the 70th section of the earlier Act of 1846, which 
has already been referred to. But the same 
result may, I  think, be arrived at in another way. 
The Act of 1888, by sect. 188, sub-sect. 3, enacts 
that “ any enactment or document referring to
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any Act or enactment hereby repealed shall be 
construed to refer to this Act, or to the corre
sponding enactment to this Act.” The 34tb 
section of the Act of 1868 enacts, as before stated, 
that the Act of 1868 shall be read as one Act with 
so much of the County Courts Act 1846, and the 
Acts amending or extending the same. The Act 
of 1846 and all the Acts amending or extend
ing the same referred to in the Act of 1868, 
sect. 34, are repealed by the Act of 1888. Thé 
County Courts Admiralty Jurisdiction Act 1868 
is therefore to be read as one with the Act of 
of 1888, and as if the Act of 1888 were referred to in 
the 34th section of the former Act. We therefore 
find in the eàrlier of the two Acts one special pro
vision giving a complete rule as to the manner of 
hearing and determining “ Admiralty causes,” and 
m the later of the two Acts, which is to be read 
as part of the earlier Act, a general provision as 
to the mode of trial of •‘ actions.” I t  would, I  
think, be contrary to all the recognised principles 
ot interpretation to treat the special provisions of 
the earlier Act as repealed by the general provi
sions of the later Act incorporated with it. I t  is 
to be observed that it  is not merely that the two 
Acts are to be read as one ; but the earlier Act, 
the Act of 1868, is to be read as if it incorporated 
the later Act of 1888. I t  would be doing violence 
to the rules of construction to hold that the pro
visions of an Act which specially provides for the 
trial of Admiralty causes by a judge, or by a judge 
assisted by assessors, are to be overruled, and, in 
many cases, rendered nugatory, by a general 
enactment, contained in the same Act, providing 
for the trial of “ actions ” by a judge and jury 
(see the observations of Lord Selborne, L.C. in 
Seward v. The Vera Cruz, 52 L. T. Rep. at p. 476 ; 
5 Asp. Mar. Law Cas. at p. 389 ; 10 App. Cas. at 
p. 68 ; 54 L. J. Adm. at p. 13), and the remarks of 
Lord Westbury in Ex parte St. Sepulchre (33 L. J. 
372, Ch.) The conclusion at which I  have arrived 
is, I  think, not in conflict with the decision of this 
court and the Court of Appeal in The Delano (ubi 
sup.). That decision was on sect. 120 of the 
County Courts Act 1888. That section took the 
place of sect. 6 of the County Courts Act 1875. 
The section was held to apply to appeals in Admi
ralty: (The Humber, 49 L. T. Rep. 604; 5 Asp. 
Mar. Law Cas. 181 ; 9 P. Div. 12 ; 53 L. J. 7, Adm.). 
I t  was held that the appeal given by the County 
Courts Act 1875 might well co-exist with the 
mode of appeal provided by the County Courts 
Admiralty Jurisdiction Act 1868, ss. 26 and 27. 
There was nothing, therefore, inconsistent in 
holding that the word “ actions ” in sect. 120 of 
the Act of 1888 included all those proceedings 
which were included in the Act of 1875. The 
decision was in accordance with the established 
practice and the previous course of legislation.

Appeal allowed.
Solicitors for the appellants, Pritchard and 

Sons, agents for Bateson, Warr, and Wimshurst.
Solicitor for the respondents. J. W. Thompson.

Tuesday, Dec. 4, 1894.
(Before the P r e s id e n t  (Sir F. H . Jeune) and 

B r u c e , J.)
T h e  A l e r t , (a)

County Court — Bight of appeal — Collision — 
Amendment of claim— County Courts Admiralty 
Jurisdiction Act 1868 (31 & 32 Viet. c. 71), ss. 26, 
31— County Courts Act 1888 (51 & 52 Viet. c. 43), 
ss. 87, 120.

There is a right of appeal from a County Court in 
an interlocutory matter by permission of the 
County Court judge, although the amount decreed 
or ordered to be due is under 501.

A County Court judge has power, under sect. 87 of 
the County Courts Act 1888, to amend a claim in 
an Admiralty action of collision after the ques
tion of liability has been decided, and before the 
reference.

A p p e a l  from the Liverpool Court of Passage.
The plaintiffs were the United Steam Tug Com

pany, and the defendants were the Mersey Docks 
and Harbour Board. The plaintiffs brought an 
action against the defendants in the Liverpool 
Court of Passage for damage sustained by their 
steam-tug United States by reason of a collision 
with the defendants’ steam tender Alert, on the 
13th March 1894, in the river Mersey. The damage 
was at first supposed to be small, and the plain
tiffs claimed 25i. The Court found the Alert 
alone to blame, and referred the question of 
damages to the registrar.

The United States was afterwards put into dry 
dock, and further damage was then discovered, 
which was estimated at 184L The plaintiffs then 
applied to amend their claim under sect. 87 of the 
County Courts Act 1888, by substituting 184?. for 
the 251 originally claimed. The County Court 
judge refused the application on the ground that, 
granting that he had power to amend the claim, 
of which he was doubtful, the defendants would 
be prejudiced by the lapse of time during which 
the vessel had been running since the collision, 
and the difficulty of ascertaining whether the 
damage now discovered was the result of the 
collision.

Sects. 26 and 31 of the County Courts Admiralty 
Jurisdiction Act 1868 are as follows :

26. An appeal may bo made to the High Court of 
Admiralty of England from a final decree or order of a 
County Court in any Admiralty cause, and, by permission 
of the judge of the County Court, from any interloou- 
tory decree or order therein, on security for costs being 
first given, and subject to such other provisions as 
general orders shall direct.

31. No appeal shall be allowed unless the amount 
decreed or ordered to be due exceeds the sum of SOI.

Sect. 87 of the County Courts Act 1888 pro* 
vides that,

The judge may at all times amend all defects and 
errors in any proceeding in the court, whether there is 
anything in writing to amend by or not, and whether 
the defect or error be that of the party applying to 
amend or n o t; and all such amendments may be made 
with or without costs, and upon such terms as the judge 
may think ju s t; and all such amendments as may be 
necessary for the purpose of determining the real ques
tion in controversy between the parties shall be so made 
i f  duly applied for.

(a) Reported by Basii, Oat Hr, Esq., Barrister-at-Law.
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By sect. 120:
I f  any party in any action or matter shall be dissatis

fied with the determination or direction of the J^dge in 
point of law or equity, or upon the admission 
of any evidence, the party aggrieved by the judgme *1 
direction, decision, or order of the judge may appeal
from the same to the High C ourt m  such manner and
subject to such conditions as may be for e 
provided by the rules of the Supreme Cour gi 
the procedure on appeals from the inferior courts to the 
High Court; provided always, that there shall be no 
appeal in any action of contract or tort, o er 
action of ejectment or an action m which the title  to 
any corporeal or incorporeal hereditamen s d
come in question, where the debt or dam g 
does not exceed 201., nor in any action for the recovery 
of tenements where the yearly rent or va ue o 
mises does not exceed 201., nor in  procee mgs f  ,, 
pleader where the money claimed or the va ,
goods or chattels claimed, or of the proce . ’
does not exceed 201-, unless the judge s a ,
reasonable and proper that such appea 
allowed, and shall grant leave to appea . •
or hearing of any action or matter, in v. ic . ‘
right of appeal, the judge, at the reques o ei jJ
shall make a note of any question of law raised at su 
tria l or hearing, and of the facts m evidence m relat on 
thereto, and of his decision thereon, and of his decision 
in the action or matter.

The plaintiffs appealed by leave of the judge. 
Joseph Walton, Q.C. and Maxwell for the plain

tiffs. , .
PyJte, Q.C. and Squarey, for the defendants, 

raised a preliminary objection, that sin 
decision of the Court of Appeal in 1 ic 
(71 L. T. Rep. 544; 7 Asp. Mar Law Cas. 523, 
(1895) P. 40), there was no appeal, there being no 
point of law, and the original claim being undei 
501. :

The Eden, 66 L. T.Rep. 387 ; 7 Asp. Mar. Law Cas.
174; (1892) P. 67; , , ,  T „

The Cashmere, 62 L. T. Rep. 814 ; 6 Asp. Mar. Law
Cas. 515 ; 51 Prob. Div. 121; „

The Falcon, 38 L. T. Rep. 294 ; 3 Asp. Mar. Law Cas.
566 ; 3 Prob. Div. 100.

[The P r e s id e n t  referred to The Doctor van
Thunnen 'Fellow (20 L. T. R,eP‘ ,? A . , m’ r>
Oas. (O. S.) 244), and The Elitabeth(21 L. T. Rep. 
729; 3 Mar. Law Cas. (O. S.) 320; L. Rep. 3 
A. & E . 33).]

Walton, Q.C.—By sect. 26 of the Act of 1868 there 
is a right of appeal in interlocutory matters by 
permission of the judge, and there is nothmg m 
sect. 31 to limit such a right Sect. 31 does not 
apply to interlocutory appeals. This is a question 
of law, and therefore there is an appeal undei 
sect. 120 of the Act of 1888 :

Annual County Courts Practice, 1894, vol. 1, p. 400 ; 
Meek v. Withenngton, 67 L. T. Rep. 122 ,
Vallentin v. Woodley, 5 T. L. Rep. 462.

The P r e s id e n t .—The question appears to me 
to turn upon the language of sect. 26 of the Act 
of 1868, which, to use general words, says that m 
Admiralty causes, and by permission of the judge, 
there may be an appeal from an interlocutory 
decree or order. Then, sect. 31 says that no appeal 
shall be allowed unless the decree or order exceeds 
the sum of 501. The question is, whether the 
words of sect. 31 apply to interlocutory appeals. 
I t  appears to me that they do not. The Act, as 
Sir Robert Phillimore says, is not a well-drawn 
Act. I t  appears to me impossible to suppose that 

V ol. V II . ,  N. S.

it was intended that sect. 31 should apply to 
interlocutory appeals, because it follows that, 
unless the amount of the decree or order exceeds 
the sum of 501., not even by permission of the 
•judge could there be an appeal, and the number 
of cases in which the interlocutory decree or order 
would exceed 501. would be exceedingly small. In  
this view it is not necessary to refer to the Act ot 
1888 I t  appears to me clear that, if  the view 1 
have taken is right, there is nothing in the Act oi 
1888 which repeals that power of appeal. 1 do 
not wish to say whether the Act of 1888 may not 
have increased the power of appeal in interlocu
tory orders, but what appears to me clear is that 
the Act of 1888 does not lim it the right of appeal 
in interlocutory orders where the permission of 
the judge has been given.

B r u c e , J.—I  concur.
The appeal was then heard.
Walton, Q.O.—In  Clarapede and Co. v. Com

mercial Union Association (32 W . R. 262) Lord 
Esher laid it  down that lapse of time was no 
reason for not allowing an amendment of par
ticulars :

The Duke of Buccleuch, 67 L. T. Rep. 739 ; 7 Asp.
Mar. Law Cas. 294 ; (1892) P. 201;

The Johannes, 23 L. T. Rep. 26 ; 3 Mar. Law Cas.
(0. S.) 462; , ,

The Dictator, 67 L. T. Rep. 563 ; 7 Asp. Mar. Law 
Cas. 175 ; (1892) P. 64.

[He was stopped.]
Pyhe, Q.O.—The discretion of the judge was 

properly exercised;
Reg. v. Judge of the Greenwich County Court, 36 

W. R. 668 ;
Byrd v. Nunn, 37 L. T. Rep. 585 ; 7 Ch. Div. 284;
Laird  v. Briggs, 44 L. T. Rep. 361; 19 Ch. Div. 22 ;
Edevain v. Cohen, 62 L. T. Rep. 17 ; 43 Ch. Div. 

187;
Steward v. North Metropolitan Tramways Company, 

54 L. T. Rep. 35 ; 16 Q. B. Div. 556 ;
Tildesley v. Harper, 38 L. T. Rep. 60 ; 10 Ch. Div. 

393.
The P r e s id e n t .—The question in this case is 

whether or not an amendment that has the effect 
of increasing the claim ought to be allowed. The 
learned judge has decided the matter not on any 
ground of want of power on his part to make the 
amendment, but for certain reasons which he has 
given. A t the same time the learned judge seems 
to hesitate as to whether he had that power. I t  
appears to me absolutely clear that he had. The 
87th section of the County Courts Act of 1888 
provides that the judge may at all times amend 
all defects or errors in any proceedings in the 
courts. I t  seems to me clear, after the decision 
in The Dictator (wbi sup.) and other cases that 
have been cited, that after judgment—that is to 
say, after the decision of liability, but before the 
amount of the damages has been assessed—it is 
not too late to make an amendment in the amount 
claimed. Then comes the question whether it 
ought to be allowed or not. The principle upon 
which amendments of this kind ought or ought 
not to be, allowed seems to me clear from the 
authorities that have been brought before us. 
Two propositions appear to me to be well esta
blished ; First, that although it may be that the 
plaintiff was lax or forgetful in not putting Ins 
pleading in the form in which it should have been

4 A
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originally, if any harm arising from that can be 
compensated for by costs, there is no reason for 
not allowing him to repair the error. The second 
proposition appears to me to be equally clear— 
viz., that if the judge finds that owing to the 
mistake, or whatever it  may have been, of the 
plaintiff, in not having put his pleadings right 
oiiginally, there has been such an injury to the 
defendant, or such a change in the position of the 
defendant that he cannot get justice done, then, 
of course, it  is equally clear that such an amend
ment ought not to be allowed. The cases of 
TMesley v. Harper (ubi sup.) and Steward v. 
North Metropolitan Tramways Company (ubi sup.) 
appear to me to illustrate those propositions. The 
question, therefore, in this case is, would the 
defendant be so prejudiced by this amendment 
that he would not have justice done P I  think the 
i eal substance of the objection is that owing to 
» . ^  would become difficult to ascertain
fairly what was the amount of damage done to 
the plaintiffs by the collision; that it would be 
impossible now to ascertain whether the damage 
was caused at the time of the collision or not. 
That is the ground which the learned judge has 
taken, and which has been argued here. I  confess, 
I  think there is no danger of injury to the defen
dants. I t  is, I  think, quite worth observing 
that, under Order X IX ., which was quoted to 
us, it is apparently considered sufficient if the 
details of the claim are filed within seven days 
after the decision of the liability, or admission 
of liability, and before the reference. I  think 
that rule shows that it  is sufficient if the 
details are given shortly after the decision of 
liability. Then, again, as Mr. Walton has pointed 
out, this action might originally have been 
brought on the 27th June, when it would seem 
that these injuries were brought to light. There 
is only one other observation which I  think it 
necessary to make. Of course I  agree that the 
discretion of the learned judge ought not to be 
interfered with, except in special circumstances. 
From the facts the learned judge assumed that .it 
is difficult or impossible to say'what the original 
injuries were. As he had before him no detailed 
facts whatever, it  appears to me impossible to 
assume one way or another whether there is diffi
culty in ascertaining the original injuries. I  
assume that there are cases in which it might be 
difficult; but it  seems to me to be going a great 
deal too far to say that by reason of a lapse of 
three months, or something of that sort, there is 
any such reason to suppose that the defendants 
would be so prejudiced as to bring the case within 
the rule which says that if the defendants would 
be prejudiced the amendment ought not to be 
allowed. On these grounds, I  think, the discre
tion of the learned judge may in this case 
be not unfairly dealt with. My feeling about 
a matter of this kind is very strong, that 
where you can see your way, without risk of 
failure of justice, to allow the case to be decided 
on its full merits, every court of justice is bound 
to do so. I  see no reason why this case should 
not be heard, and the real merits of it adjudicated 
upon.

B r u c e , J .— The learned judge, in  the f irs t pa rt 
o f his judgm ent, says he th in ks  the p la in tiffs  are 
no t en titled  to  the consideration o f the court. I  
do no t th in k  th a t the p la in tiffs  are e ither en titled  
o r d isentitled to  the consideration o f the court.

[A d m .

The plaintiffs, when the damage first occurred, 
had their vessel surveyed. I t  does not appear to 
me that there was anything in the appearance of 
the vessel to make them suppose that it  was 
necessary that she should be put into dry dock. 
They made a claim, which seems to have been a 
moderate claim, for the exact amount of damage 
that they thought their vessel had sustained. In  
the old days it was a very common thing to 
exaggerate the damage and put in a figure very 
largely in excess of the damage actually sustained, 
in order to cover contingencies. But because a 
plaintiff in an Admiralty action does not draw his 
claim very wide, I  do not think that that circum
stance ought to disentitle him to the consideration 
of the court. Then I  come to the real ground on 
which the learned judge seems to have based his 
decision. He seems to have been of opinion that 
because of the delay there would be a difficulty in 
ascertaining the amount of the damage. I  can
not myself arrive at that conclusion. I f  the 
plaintiffs have sustained damage they ought to be 
allowed to prove that damage unless some injustice 
would be done to the defendants. I t  seems to me 
that if a difficulty arises in consequence of the 
delay it would fall on the plaintiffs. I t  would be 
more difficult for them to prove their damage if a 
delay occurred than if the case had been heard 
immediately after the collision. I t  is nearly 
always possible to find out how the damage has 
been caused. A t all events, in a case of this kind 
proof would rest with the plaintiffs, and any diffi
culty that might arise in consequence of delay 
would be on the plaintiffs. I  think there would 
be no difficulty in dealing with the damage, and 
the plaintiffs therefore should have leave to amend 
their claim. .

Appeal allowed.
Solicitors: Hay, Bussell, and Co., for C. A. M. 

Lightbound, Liverpool; Bowcliffes, Bawle, and 
Co., for A. T. Squarey, Liverpool.

Hec. 13 and 14, 1894.
(Before B r u c e , J., assisted by T r in it y  

M aster s .)
T h e  C it y  of N e w c a s tle , (a)

Salvage—Fire—Services rendered by steamship to 
vessel lying alongside jetty—Amount of award.

A fire broke out on board a vessel which was lying 
alongside a jetty at the entrance to a dock. The 
vessel was under repairs, with no steam up, and 
had no one but her master and a watchman on 
board. At the request of the master a steamship, 
which had just arrived, hove alongside, and, 
getting her hose on board the burning vessel, 
extinguished the fire which, i f  it had remained 
unchecked, would have caused very serious 
damage. The services were such as might have 
been rendered by a fire engine on shore. The 
value of the salved vessel was 95001. The defen
dants tendered 2001.

The Court upheld the tender, being of oqnnion that 
the services were not of such a character as to 
require that the award should be assessed upon 
the ' same liberal principles as obtain in the 
ordinary cases of sea salvage rendered by one 
ship to another.
(a) Reported b y  B r n . r n  A s p in a l l , Esq., Bavris ter-a t-Law .
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T h is  was an action in s titu te d  by tke  owners, 
master, and crew o f the steamship Blue Cross, to
recover salvage remuneration for services rendered 
to the steamship City of Newcastle.

On the 5th Aug. 1894 the City of Newcastle, an 
iron screw- steamship of 1973 tons gross registei, 
was lying in the cutway of the Mount Stuart Dry 
Dock at Cardiff under repairs. The only persons 
on board of her were her master and a watchman. 
At about eight o’clock in the morning the car
penter’s shop, in one of the alley-ways on ec , 
was found to be on fire. The master and the watch
man at once commenced to draw water m buc e s 
over the ship’s side and pour it  on the fare, but 
their efforts were insufficient to master the names.
A steamship called the Elsie was lying alongsi e 
of the City of Newcastle, but she had not got her 
steam up, and was not able to render any assis - 
ance. A t this time the Blue Cross, a steamship 
of 3028 tons gross register, arrived m ballast 
from Rotterdam and began to heave alongside 
the Elsie for the purpose of entering the docK 
On being hailed by the master of the City oj 
Newcastle to assist, the master of the Blue Ci oss 
having hove his vessel alongside the Elsie, se 
donkey-engine and pump to work, and attached a 
hose of about sixty feet in length, which was 
carried by the third mate and boatswain across 
the Elsie, and through the ports leading to the 
part of the City of Newcastle from which smoke 
was issuing. In  about an hour and a ha 
water from the hose extinguished the fire, ine  
third mate and boatswain of the Blue Cross, wno 
had the management of the hose, got their clothes 
wet and dirty, and were placed in an uncomfort
able position, but the learned judge found that 
they incurred no risk and no danger. .

The plaintiffs alleged that by reason of their 
services the destruction of, or great loss and 
damage to, the City of Newcastle were averted, 
and that, but for the prompt assistance rendered, 
the fire would have spread, and would probably 
have burnt out the City of Newcastle and have 
extended to the Elsie, as there was no othei 
apparatus for extinguishing fire near at hand._

The defendants denied that the fire was a serious 
one, or that any great damage to the City of New
castle was averted by the services rendered and 
stated that they had communicated by telephone 
with the chief fire office, and that, m the absence 
of the Blue Cross, assistance could easily have been 
procured from there or elsewhere.
1 T1 „ vaiue 0f the Blue Cross was 30,0001., and
that of the City of Newcastle 95001.

The defendants tendered 200k in settlement of
the claim.

Sir Walter Phillimore and Temperley for the 
p la in tiffs .— We were practically the_ only avail
able salvors. The amount tendered is altogether 
insufficient.

Butler Aspinall for the defendants.—The court 
ought not in a case like the present to award 
salvage with the same liberality that' obtains m 
cases of sea salvage, where the property, of the 
salvors is exposed to serious maritime risk. In  the 
present case the services were very analogous to 
those rendered on land by the fire brigade. The 
Blue Cross was not only in no danger, but was m 
no sense used as an instrument to render the 
services, which in fact consisted only in three men 
playing a hose on a fire.

B r u c e , J. (having stated the facts) proceeded : 
—There can be no doubt that the service rendered 
was an effectual service. I f  the fire had been 
unchecked very serious damage would have ensued 
to the City of Newcastle. The Blue Cross was 
enabled, by the appliances at her disposal, to 
render at a critical moment the very service which 
was wanted. The case does not seem to me to be 
one of that class in which public policy demands 
that a most liberal award should be given. The 
services were such as might well have been ren- 
dered by any person on land with a steam fire 
engine and hose ready at hand; they were such 
as might have been rendered by a fire brigade. 
But, at the same time, services were rendered, and 
for these no doubt an award ought to be made. 
The sum of 200k has been tendered, and the 
question for the court to consider is whether that 
sum is a sufficient reward for the services. Having 
oiven the case full consideration, and having had 
the advantage of considering other cases in this 
court where similar services have been rendered, 
and, particularly, having considered the case of 
the Ethiopia, decided by Butt, J . in May 1883, I  
come to the conclusion that the tender of 200k is 
sufficient. The plaintiffs will have their costs up 
to the date of the tender, and the defendants will 
have their costs after that date.

Butler Aspinall for the defendants.—We submit 
that this is a case which should have been brought 
elsewhere than in the High Court, and in which 
only costs on the County Court scale should be 
allowed.

Temperley, contra.—In  view of the circum
stances of the case, and the value of the vessels 
concerned, the salvors were justified in proceeding 
in this court. He cited

The Saltburn, 69 L. T. Rep. 88 ; 7 Asp. Mar. Law 
Cas. 325 ; (1892) P. 333.

B r u c e .—J.—I  think this is a case in which 
costs should be allowed on the higher scale.

Solicitors for the plaintiffs, Botterell and Roche.
Solicitors for the defendant, Thomas Cooper 

and Co.

Jan. 26 and Feb. 4,1895.
(Before B r u c e , J.)

T h e  W in e s t e a d . (a)
Collision— Compulsory pilotage—Ship employed 

in the coasting trade—Port or place in Europe 
north and east of Brest—Foreign-going ship— 
Merchant Shipping Act 1854 (17 & 18 Viet, 
c. 104), 8. 379— Order in  Council, 21sf Dec. 1871.

A vessel whilst carrying cargo for delivery at a 
foreign port is not a ship employed in the coast
ing trade, even though in the course of her voyage 
to"the foreign port she proceeds from one port in 
the United' Kingdom, to another to complete her 
cargo, and is therefore not exempt from com
pulsory pilotage under the Merchant Shipping 
Act 1854, s. 379, sub-sect. 1.

The word “ Europe” in the Merchant Shipping 
Act 1854, s. 379. sub-sect. 3, and in the Order in 
Council of the 21st Dec. 1871, is used in contra- 
distinction to the “ United Kingdom,” and there
fore a vessel trading from London to Cardiff is 
'not a vessel trading to a place in Europe north
(a) Reported by BUTLER ASI’INALL, E sq ., B & rris te r-a t-Law .
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und east of Brest, and is not exempt from com
pulsory pilotage under those enactments.

T h is  was a collision action in rem, brought by 
the owners of the barge Annie and her” cargo 
against the owners of the steamship Winestead 
to recover compensation for damage occasioned 
by a collision between the two vessels on the 24th 
June 1894, in Limehouse Reach of the river 
Thames.

A t the time of the collision the Winestead. 
laden with a part cargo and partly in ballast, was 
on a voyage from London to Venice via Cardiff, 
where she was going to complete her cargo. The 
Winestead had' paid the light dues payable on a 
voyage from London to Venice via Cardiff, her 
victualling bill had been examined, and she had 
cleared foreign for renewal at port of call. No 
cargo book was kept, and no transire had been 
obtained as required in the case of vessels engaged 
in the coasting trade. She was in charge of a 
duly licensed Trinity House pilot.

The defendants denied that the collision was 
caused or contributed to by the negligent naviga
tion of the Winestead, but pleaded that, if it was 
so caused, the Winestead at the time in question 
was in charge of a duly qualified pilot by com
pulsion of law, and that the negligence was that 
of the pilot.

There was no counter-claim.
The case was tried on the 11th, 12th, and 13th 

Dec. 1894, before Bruce, J., sitting with assessors, 
when the learned judge found both vessels to 
blame, and held that the negligence on the Wine
stead was that of the pilot alone. He reserved 
the question of compulsory pilotage.

The Merchant Shipping Act 1854 (IV & 18 Viet, 
c. 104) provides :

Sect. 379. (a) The following ships, when not carrying 
passengers, shall be exempted from compulsory pilotage 
in the London district and in the Trin ity House outport 
districts; (that is to say,) (1) Ships employed in the 
coasting trade of the United Kingdom; . . . (3)
Ships trading to Boulogne or to any place in Europe 
north of Boulogne.

By an Order in Council of the 21st Dec. 1871 
the following bye-law was approved :

That all ships trading from any port or place in Great 
Britain, within the London District, or any of the Trinity 
House Outport Districts to the port of Brest, in France, 
or any port or place in Europe north and east of Brest, 
or to the islands of Guernsey, Jersey, Alderney, Sark, or 
Man, or from Brest, or any port or place in Europe 
north and east of Brest, or from the islands of Guernsey7, 
Jersey, Alderney, Sark, or Man, to any port or place in 
Great Britain within either of the said districts, when 
not carrying passengers, shall be exempted from com
pulsory pilotage within such districts.

Jan. 26.—Aspinall, Q.C. and Butler Aspinall 
for the defendants.—The exemption, if any, would 
be under the Merchant Shipping Act 1854 (17 & 18 
Viet. c. 129), ss. 376, 379. The Winestead was 
not exempt from compulsory pilotage:

The Agricola, 2 W. Eob. 10 ;
The Lloyds, or Sea Queen, 9 L. T. Eep. 230 ; 1 

Mar. Law Cas. O. S. 391; 32 L. J. 197, Ad.; 
Br. & L. 359.

The plaintiffs will rely on Courtney v. Cole (57 
L. T. Rep. 409; 6 Asp. Mar. Cas. 169; 19 Q. B. 
Div. 447) as upsetting The Lloyds : but Courtney

(a) Cf. Merchant Shipping Act 1894, s. 625,

[A d m .

v. Cole was a decision of the Divisional Court in 
a criminal matter, from which there could be no 
appeal, and, if in conflict with the two cases men
tioned, ought not to prevail. Courtney v. Cole is 
also distinguishable, because it is a decision upon 
sub-sect. 3 of sect. 379 of the Merchant Shipping 
Act 1854, and that sub-section relates only to 
vessels trading from or to Great Britain from or 
to ports on the continent of Europe. I f  it is con
tended that that case covers vessels trading from 
one British port to another, it would be in effect 
a useless repetition of sub-sect. 1 of the same 
section as to the coasting trade. Nearly all ports 
in Great Britain are north and east of Brest. 
" Coasting trade ” must be interpreted to mean in 
the Act either proceeding from one port in Great 
Britain to another with cargo for delivery at such 
port, or proceeding from one such port to another 
such port in ballast for the purpose of loading up 
for delivery at another port in Great Britain. 
“ Trading ” to a port, as illustrated in Lord 
Esher’s judgment in Henderson Brothers v. Mersey 
Docks and Harbour Board (57 L. T. Rep. 173; 6 
Asp. Mar. Law Cas. 156; 19 Q. B. Div. 123). 
which judgment was upheld on appeal (59 L. T. 
L. T. Rep. 697 ; 6 Asp. Mar Law Cas. 338; 13 
App. Cas. 595), implies the delivery of cargo at 
that port. The use of the word “ employed ” 
contemplates a regularity of trade.

Sir Walter Pliillimore and Laing for the plain
tiffs.—The Winestead on this occasion was engaged 
in the coasting trade. Secondly, she was a ship 
trading to a place in Europe north of Boulogne. 
An order in council must not be used to put a 
restrictive construction on a statute. In  con
sidering the “ trading ” of a vessel regard must be 
had to the port whither she is immediately bound, 
not that of her ultimate destination. In  this 
case the Winestead was trading from London to 
Cardiff. The decision in Courtney v. Cole (ubi 
sup.) governs this case. The Winestead was in 
fact trading to a port in Europe north of Boulogne. 
I f  so, she was not compelled to take a pilot. As 
this vessel was trading from one port of the 
United Kingdom to another she was in the coast
ing trade within the meaning of the Customs 
Laws Consolidation Act 1876 (39 & 40 Viet. c. 36), 
s. 140. England is in Europe, the word “ conti
nent ” cannot be read in.

Aspinall in reply.—The Act cited is a Customs 
Act, and does not apply to pilotage. Under 
sects. 142-148 regulations are made for the car
riage of goods in the coasting trade. None of 
these regulations were complied with by the 
Winestead, because she was a foreign-going ship. 
‘•Europe” is used in contradistinction to “ Great 
Britain.”

Feb. 4.—B r u c e , J.— The Winestead has been 
held to blame for a collision which occurred in 
Limehouse Reach, in the river Thames. The 
court, assisted by Trinity Masters, came to the 
conclusion that so far as the negligent navigation 
of the Winestead was concerned the whole blame 
lay with the pilot, who was a duly qualified pilot 
and was in charge of the ship at the time of the 
collision. The question now arises whether the 
owners of the Winestead are to be relieved of 
their liability by reason of the employment of the 
pilot being compulsory upon them. The Wine
stead is a screw-steamship, of 1673 tons gross 
register, belonging to the port of Hull, and at the

T h e  W in e s t e a d .



time of the collision she was in 
voyage from London to Venice some twelve
with a general cargo and ballast. , qiad
months before the coDision ^  X
been engaged in trading between London «ie 
Bristol Channel, and Venice. In  the oram ^  
course of her trade she took in g neces-
London for Venice, and such bal^ , ? *  to
sary to put her into good trim , ' Channel
Cardiff or some other port m the ?  " T Co i S d  
there discharged her ballast only and complete 
her cargo, and then sailed for Venice. At Venice
she discharged her cargo and nrosecution
London. The Winestead was m the p osccut^^ 
of a voyage of this character at the tin e t 
collision. "Before sailing from Lenderthe: l essel 
paid the light dues payable »n a,
London to Venice via Cardiff, a label in
bill examined, and obtained aclea" h e  te U s  
London, although in accordance with the 1be 
of the 129th section o f t be Customs Law C 
solidation Act 1876 (39 & 4°/ i f  c. 36 a hnal 
clearance label was obtained at Carditr 
master of the vessel kept no ca:rg°

” iS S ”v‘S  S  • Vh. ™%
S fi T l™ S r tK £ r fi?  S

1“  f  istatute o r of the  Order m  Council o f the

S S a S ' t e S ’ o f ' i h ,  O n ttS  K iS g a -  » a  »
fell within the first exemption «°n^ n k  that the
3 7 9 th  s e c t io n  above referred; to .

CarPdifi?Sa n T ve n ice  and th a t sbe 
going ship, w ith in  ^ C l l f r c h a n t  ’ f e g  
A °t IR U ^ a n d  l 'd o  no t th in k  th a t a ship, while 
ih e  i m a g e d  in  fore ign
which are destined “ % a/ “ E t in g trade within 
treated a.8 em$ X ^ Se 1 ^ f  the 379th section of
the m eaning^°f clause l ^ c t  ^  The Cugtoms
the M erchant Shipp „  ' 142, enacts th a tLaws Consolidationi Act> 187 b, a 1 ^  shi

310 gr Rd,m fas shall te  aden to be carried'coast- 
^ n t  soie port or place in the United Kingdom, 
w l8 < ^ c o a s tin g  ship shall touch at any place 
and J unless forced by unavoidable circum-

L ip  shall forfeit 1001. 
f t  mav be said that the Customs Consolidation 
Acts are not part of the Merchant Shipping A c t; 
that the two series of Acts relate, to a large 
extent to the same subject-matter, and I  do not 
think that the Legislature can have contemplated 
that thephrase “ coasting ship” in the Customs 
Consolidation Act should have had a difleient 
meaning from the words “ ships employed in the 
" i n f  trade,” as used in the Merchant Shipping 
Act 1854 I  think the words “ ships employed in 
the coasting trade ” are used in contradistinction 
to ships employed in foreign trade; employed in 
the coasting5 trade means, I  think, employed for

the time, at least, only in thecoastingtradeand  
notin  foreign trade, and I  do not think that a 
ship which loads cargo at a port m England for a 
foreign port, and sails with that cargo to a foreign 
port, can be said to become a coaster during the 
fivaf «Hem of her voyage, merely because, m the 
course of her voyage to a foreign port, sbe touchea 

nnother English port to discharge ballast and 
take fn m ore^rgo for her ultimate destination 
But apart from my own view of the meaning of 
the ’statute, I  consider I  am bound by the decisl°^  
of Dr. Lushington in The Agricola{uhi sup.) and 
The Lloyds or Sea Queen {uhi sup.). Those deci
sions go much beyond the present case. In  Tl 
Aqricola, the ship had made a voyage from Cal
cutta to London, and she had discharged all hei 
cargo there, and then proceeded from Loudon to 
Liverpool in ballast. There were therefore, some 
«rounds for contending that the voyage fiom 
London to Liverpool was a new and distinct 
voyage; yet Dr. Lushington held that the ship, 
when in the prosecution of the voyage from 
London to Liverpool was not employed m a 
coasting voyage, because, in the ordinary course 
of her trade, she was engaged in trading from 
Rio de Janeiro and Calcutta and other foreign 
ports to London and Liverpool. In  The Lloyds, 
the ship was at the time m question, m the course 
of a voyage from Liverpool to London with a 
carop shipped at Liverpool to be delivered in 
London. Yet, because the ship was ordinarily 
engaged in foreign trade. Dr. Lushington held 
that the ship was not employed m the coasting 
trade. These decisions, one given m the year 
1843 and the other in 1863, have never been over
ruled, and they lay down a principle which far 
more than covers my decision m the present case. 
In  the present case it is not necessary for me to 
decide more than this—that a vessel while engaged 
in carrying cargo destined to a foreign port is not 
within the words of the exception, “ ships em
ployed in the coasting trade,” even though she 
may, in the course of lier voyage to the foreign 
port, proceed from one English port to another. 
I t  was said in argument that the decisions ot Dr. 
Lushington in the cases mentioned had been im
pugned by the decision of the Court of Queen g 
Bench in Courtney v. Cole (uhi sup.). Eut that 
case was decided upon another exemption, viz., 
the third exemption contained m the 379th section
of the Merchant Shipping Act 1854, as extended 
by the Order in Council to which I  have referred. 
And both the judges who decided that case are 
careful to point out that their decision is not in 
conflict with the decisions of Dr. Lushington m 
The Aqricola and The Lloyds.

Then it was contended that the Winestead, 
if not within the first exemption, was within 
the third, and that she was a ship trading to 
Cardiff, and that Cardiff was a place m Europe 
north and east of Brest. But, in my opinion, 
“ Europe” is used in the exception m the Mer
chant Shipping Act in contradistinction to the 
“ United Kingdom.” I f  Europe were Med m  
the third exception as including Great Britain, 
there would be little meaning in the first excep
tion, because there are few ports m England that 
are not north and east of Brest The Order m 
Council of the 21st Dec. 1871 clearly; puts this 
interpretation upon the statute, because it  exempts 
ships trading from any port in Great Britain to 
any port in Europe north and east of Brest, and
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from any port in Europe to any port or place in 
Great Britain. I t  may be said that the Order in 
Council, although it may extend the exemptions 
m the Merchant Shipping Act, cannot lim it them, 
and that it ought not to be referred to as an 
authority for placing a limitation upon the words 
of the exemption in the statute. But, in my 
view, the Order in Council does not lim it the 
meaning of the words in the A c t; I  only refer to 
it as confirming the interpretation which, without 
the Order in Council, I  should have put upon the 
words of the Act. . I  have come to the conclusion, 
tor the reasons I  have given, that the Winestead 
was not within any of the exemptions in the 
Merchant Shipping Act 1854, and that the 
employment of a pilot was compulsory upon her 
master.

Judgment for the defendants without costs.
Solicitors for the plaintiffs, Keene, Marsland, 

Bryden, and Besant.
Solicitors for the defendants, Bollit and Sons

Tuesday, Feb. 5,1895.
(Before the P r e s id e n t  (Sir Francis Jeune) and 

B r u c e , J., with T r in it y  M aster s .)
T h e  F r e d , (a)

Practice—Function of assessors—Judgment against 
opinion of judge—Appeal from County Court— 
Power of Divisional Court to alter judgment.

In  a collision action brought in the County Court 
the judge formed, an opinion on the evidence in 
favour of the plaintiffs, but the nautical assessors 
toolc the view that the plaintiffs’ vessel was to 
blame for a wrong manœuvre. The judge said 
that he felt bound to act upon the assessors’ 
advice, and gave judgment for the defendants, 
expressing at the same time his dissent therefrom. 
The plaintiffs appealed.

Held, that, on these facts, the court had no power to 
alter the decision of the learned judge.

Semble, the High Court has power in such circum
stances to order a new tried.

A p p e a l  from a decision of the judge of the Citv 
of London Court. ' J

The action was brought by Messrs. A. H. 
Morrison and Co., owners of the dumb barges 
Eight Brothers and Agnes, for damages arising 
out of a collision with the sailing barge Fred, 
belonging to Messrs. Smeed, Dean, and Co! 
Messrs. Phillips and Graves, owners of the tug 
Ellen which was towing the Fred, were also added 
as co-defendants. The damages claimed were less 
than 50Z.

The collision occurred on the morning of the 
22nd Dec. 1894, off the Victoria Dock entrance, 
in the river Thames. The barges were being 
towed up stream by the steam-tug Lion, and the 
Fred was coming out of the dock entrance in tow 
of the Ellen.

The action was heard on the 31st Oct. Judg
ment was reserved, and delivered on the 7th Nov.

Mr. Commissioner K e r r .— I  took time to con
sider what should be done in this case of the 
Fred, because I  differed—or rather I  cannot say I  
differed, but I  did not form the same opinion upon 
hearing the case as that which was formed by the 
nautical assessors. I  consider that the tug Lion

(a) R eported by  Ba s il  Cr u m p , Esq., B a rris te r-a t-Law .
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was not doing anything wrong in rounding under 
the stern of the vessel which was moored-opposite 
the entrance to the Victoria Dock, and that she 
adopted a proper course in sailing up, and not 
only that, but the Fred might have avoided the 
accident. I  thought the evidence was all one way 
on that point, because the cross-examination of 
the defendant’s witnesses practically confirmed 
the plaintiffs’ case; but, when I  consulted the 
nautical assessors, they advised me that the tug 
was wrong in rounding under the stern of the 
steamer which was moored, and that she ought 
to have gone further out into the river, and 
have satisfied herself that the wav was clear 
before she went in. Fortunately for the ends of 
justice I  was supplied with nautical assessors, 
because certainly, if I  had heard the case alone, 
I  should have found for the plaintiffs; but the 
nautical assessors having given me that opinion 
on a pure question of navigation, so to speak, 
upon a question which was exclusively for them, 
I  do not see how I  can allow any opinion I  may 
have formed upon the evidence to influence me in 
the judgment. The nautical assessors are given 
me to advise me on a question of that kind. They 
have advised me, and I  must act upon it. A ll I  
can do is to find for the defendants.

The plaintiffs appealed to the Divisional Court.
Aspinall, Q.C. and Laing, for the plaintiffs, in 

support of the appeal.—The judge was bound to 
give effect to his own view of the facts. I f  so, 
the plaintiffs were entitled to judgment. The 
function of the assessors is limited to advice upon 
matters of nautical skill:

The Beryl (the Viatka in footnote), 51 L. T. Eep.
554; 5 Asp. Mar. Law Cas. 321; 9 P. Div. 137.

Dr. Bailees, Q.C. and Crawford, for the defen
dants, contra.— There is no appeal here, the ques
tion being one of fact and not of law, and the 
amount being under 50Z. The judge has done no 
more than he was entitled to do. He not only 
adopted, but acquiesced in the assessors’ view. 
In  The Beryl (ubi sup.), the Master of the Rolls 
said, “ The judge is bound to give great weight to 
the opinion of his assessors.”

L. Batten for the Ellen.
The Co u r t  intimated its willingness, if it had 

the power, to grant a new trial, but this was de
clined by counsel for the plaintiffs on account of 
the expense and the small amount in dispute.

The P r e s id e n t .—This case is not very easy 
to deal with. I  am afraid that one must deal with 
it with a feeling that it  is impossible that justice 
can be done, because I  confess, I  think it is 
doubtful—even more than doubtful—whether the 
parties really have had what they were undoubtedly 
entitled to have, a clear decision of the judge on 
the points before him, with his mind directed to 
the ^material facts. The true way, I  think, to 
obtain justice in this case would have been to 
have sent it  back for reconsideration, that is to say, 
for a new trial. I  think probably, there would 
have been power for this court to have adopted 
that course, and I  should have been prepared to 
have adopted it, but for reasons which I  can easily 
appreciate the appellants do not desire that course 
to be adopted. I t  is obvious that the expense 
which might be involved would be altogether in
comparable with the comparatively small amount 
that is depending upon this trial. Under those
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circumstances one must deal with the»bourse that 
stands. I  am afraid there is only one course that 
it is in our power to take._ The lea™ l a 
undoubtedly in his form of ju d g m e n t has given^a
decision in favour simply of ^  defen^nte^H e  
has never been asked to say th p ;ntended 
judgment was not the judgment t  learned
to give and so it comes to this, that the 
udgl did intend to give a judgment 

in favour of the defendants. What does that 
necessarily involve? One must, °  thatthe  
the learned judge credit for findmg _ the 
plaintiffs were to blame ; and, secon y> f 
defendants were not to blame. Is J* f th 
us, on the materials before us, and dealinS 
the matter solely as a question of la w to  at&s 
that judgment? One point was 
although not, I  think, much pressed, which woulc 
undoubtedly, if it  could kave been estabhsheA
have been a point of law. I f  it  could have bee 
shown that the learned judge took the advice ô  
his assessors, and regarded, himself ' it_
follow it—I  mean bound m law to follow 
although his judgment was the other w a y - if  th^ 
learned judge had taken that view with iegard to 
the advice of his assessors, I  should have 
without hesitation that thati was wrong m point 
of law, because nothing is clearer on the autho 
rities cited than that although a judge, 
with assessors, is bound to pay the g a 
deference to their opinion, he is not f  de.g 
hound to follow their decision. The learned ju  g 
in the court below knew that as well as anybody 
Not once, but more than once in  the course of the 
case, he says that he was not legally 
follow their decision. Therefore I  have come to the 
conclusion that the learned judge, knowing that he 
was not so bound, nevertheless thought the weig 
of their opinion was so great that he was bound

t0 Therefore no point of iaw arisesionthat 
What other point of law is there ? I t  is said that 
on the findings of fact by the learned judge, the 
decision ought to have been different from what 
it was and if it  could be shown that on the 
findings of fact the decision was not correct no 
doubt it  would be a question of law. But A m
irrmossible in this case to say that, m e vie 
K e  Teamed judge has to be 
observations during the teal, and a 
iudement had been given. I  confess I  despan 
i f  R aw ing  from these disjecta membra of 
the decision any dear view as to w b * t j ®  
leamed judge’s decisions on points ot tact really 

I t  his been put from various points ofwere.view but the most striking suggestion was, i  
thought, that put by Mr. Aspmall and Mr. Laing, 
that the view of the nautical assessors was really 
immaterial? because, on the findings of fact, as the 
judge found them, it was not a question of nautical 
skill at all, and that even if the Lion was wrong 
in running under the stem of the steamer as she 
did that really had no effect on the cdhsion, 
because the position of the Ellen was such that 
ah I  could and ought to have avoided the collision 
All that comes back to a question of tact, and I  
cannot myself suppose—I  think I  have no light 
to suppose—that when the leamed judge gives a 
decision in favour of the defendants he does not 
do it with a consciousness in his mind that he is 
coming to a certain conclusion on a question ot 
fact. I  cannot help thinking that he must have

come in  his own m ind  to  conclusions on the po ints 
o f fa c t which rendered the view o f the nautica l 
assessors crucial. I t  appears to  me th a t there 
were ample m aterials o f fa c t on which the learned 
judge could come to  the  conclusion to  which he d id  
come, and I  cannot see anyth ing  to show me th a t 
there was such a m istake m  the law as to  say tha t, 
on the learned judge’s own find in g  o f fact, the 
judgm ent should be altered. Therefore the appeal
must be dismissed. . . T

B r u c e , J.—I  am of the same opinion. 1 con
sider that trial by ju d g e  an d  assessors is a most 
valuable and useful mode of trial, but it  is impor- 
tant for the maintenance of its usefulness that 
the decisions of the assessors should be limited.
I t  was never intended that the judge should 
surrender his judicial decision to the assessors. 
That has been so clearly laid down in a number 
of cases that it  would seem invidious to reterto  
them, yet I  cannot help referring to some of the 
cases. In  the case of The Alfred (7 Notes of 
Cases. 354), Dr. Lushington said, “ I  never yet 
pronounced a single decree, when I  was assisted 
bv Trinity Masters, in which I  was not perfectly 
convinced that the advice they gave me was 
correct, and if I  had entertained a contrary 
opinion, notwithstanding all their nautical skill 
and experience, I  am. clearly of opinion, having 
deliberated much on that question, that it  would 
be my duty to pronounce such contrary opinion. 
And again in The Swanland (2 Spink. 107), he 
said, in his address to the Trinity Masters, “ I  
have not only to state the evidence to you, but 
whatever decision or opinion you may give to me, 
to that opinion I  must be an assenting party, in 
order to found a judicial decision thereon. I t  
higher authority were wanted there is the autho
rity of the Privy Council in The Magna Charta 
(25 L. T. Rep. 512 ; 1 Asp. Mar. Law Cas. 153), m 
which Sir Joseph Napier, in delivering the judg
ment of the court, says : “ I t  has been said that 
there was a difference of opinion between those 
gentlemen by whom the leamed judge ot the 
Admiralty Court was assisted; that they took a 
different view of the case, and that, when thecase 
was referred to the Elder Brethren of the Trinity 
House, a difference of opinion existed there. I t  
was, however, the duty of the learned judge to 
decide the case upon his own responsibility. The 
leamed judge has got the responsibility cast upon 
him of arriving at a judicial conclusion; ne is 
advised and assisted by persons experienced m 
nautical matters, but that is only for the purpose 
of giving him the information he ¿Leslies upon 
questions of professional skill, and having got 
that information from those who advise him, he 
is bound in duty to exercise his own judgment, 
and it would be an abandonment of his duty it he 
delegated that duty to the persons who assisted 
him. The assessors merely furnish the materials 
for the court to act upon, and, for convenience 
sake, they are allowed to hear all the evidence. 11 
the learned judge is unable to see what are the 
grounds upon which they give their opinion and 
draw their inferences, or assume facts, and it 
they are other than those to which he gives his 
assent, he is not at liberty to act upon any infer
ences which they draw from the evidence, except 
they accord with those of which he himsell 
approves.” The leamed judge was bound to 
exercise his own judgment, and decide the case 
according to his own view of the facts. The parties
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were entitled to have his judgment. I  doubt very 
much whether they have got what in the due ad
ministration of justice they were entitled to. The 
learned judge seems to me to have abdicated his 
position. Nevertheless we cannot, I  think, having 
regard to the limited power which the Legislature 
has placed in our hands as a Court of Appeal, alter 
the judgment of the learned judge. He has pro
nounced judgment for the defendants, and I  can
not take upon myself the responsibility of saying 
that he pronounced judgment the very reverse of 
what he intended. Therefore the appeal must be 
dismissed.

Solicitors for the appellants, Devereux and 
Heiron.

Solicitors for the respondents, owners of the 
Fred, Farlow and Jackson.

Solicitors for the owners of the Ellen, Pritchard 
and Sons.

oJajrcm e C o u rt o f | t tb ic a to .
C O U R T OF A P P E A L .

Wednesday, Oct. 31, 1894.
(Before Lord E s h e r , M.R., L opes and 

R ig b y , L.JJ.)
L ys a g h t  v . C o l e m a n  a n d  o th e r s , (a)

APPEAL FROM TH E QUEEN’S BENCH D IV IS IO N .
Marine insurance — Cargo— Damage to some of 

goods insured—Examination of all the goods— 
Expenses of examining such of the goods as 
were undamaged—Actual damage—Liability of 
underwriters.

The plaintiff shipped a number of cases of galva
nised iron for carriage from Bristol to London, 
there to be transshipped by barges to another 
vessel for export to Australia. The goods were 
insured for the voyage from Bristol up to and 
including the transshipment, and by the policy 
average teas agreed to be recoverable on each, 
package separately or on the whole. In  a storm 
upon the insured voyage most of the cases were 
wetted by salt water, and in London the plaintiff 
had them all landed and examined. A ll the 
cases were unpacked; and those in which the 
iron was found to be undamaged were repacked 
and exported, while those in which the iron was 
damaqed were sold by auction.

Held, that the plaintiff was entitled to be re
imbursed by the underwriters only for the loss 
upon the cases in  which the iron had been 
damaged, and was, therefore, not entitled to the 
expenses incurred by him in the examination of 
those cases of iron to which no damage had in 
fact occurred.

T h is  was an appeal from the judgment of Wills,
J. upon further consideration after the trial of the 
action with a jury at Bristol.

The action was brought by the assured under a 
policy of marine insurance to recover from the 
underwriters the expenses incurred by him in the 
examination of 391 cases of galvanised iron, part 
of the cargo of 497 cases, which was the subject- 
matter of the policy.

The plaintiff shipped the 497 cases on a vessel

to be carried from Bristol to London, there to be 
transshipped by barges into another vessel for 
export to Australia. The cases were insured for 
the voyage from Bristol up to and including the 
transshipment, and by the policy average was 
“ recoverable on each package separately or on 
the whole.” The policy also contained the usual 
suing and labouring clause.

The ship met with bad weather on the voyage, 
and most of the cases were wetted with sea water.

The plaintiff, therefore, had all the 497 cases 
landed at the West India Docks in London for 
the purpose of examination. He gave notice of 
this to the underwriters, and they appointed a 
surveyor to attend it.

The cases were then all unpacked and examined, 
and it was found that in 106 the iron was damaged, 
the remaining 391 being undamaged. The exami
nation lasted for two months. Finally the 391 
undamaged cases were repacked and exported to 
Australia, while the 106 damaged cases were sold 
by auction.

The plaintiff’s claim in respect of the 106 
damaged cases, namely, the difference between 
the invoice price and the sale price of this number 
of cases together with the costs of their sale and 
a proportion of the expenses of the examination, 
was paid by the underwriters. The plaintiff now 
sued for the remaining expenses of the examina
tion, namely a proportionate part of the whole in 
respect of the 397 undamaged cases.

Wills, J., upon further consideration after the 
trial, gave judgment for the defendants.

The plaintiff appealed.
Pyke, Q.C. and E. IJ. Bullen for the plaintiff.— 

A  partial loss has been incurred within the terms 
of the policy, and the only question is who is to 
pay for the expenses of finding out what was the 
partial loss. In  Phillips on Insurance, Art. 1791, 
it is stated that “ the charges for ascertaining the 
amount of the I obs should fall upon the party who 
must have sustained the loss had its amount been 
ascertained without any expense.” By the terms 
of the policy average is recoverable on the whole, 
and this distinguishes the case of Cator and 
others v. The Great Western Insurance Company 
of New York (2 Asp. Mar. Law Cas. 90 ; 29 L. T. 
Rep. 136; L. Rep. 8 C. P. 552), which was decided 
on the special nature of the policy then in question, 
which was on each specific parcel. The plaintiff 
is also entitled to his claim under the suing and 
labouring clause, because, if the packages had not 
been opened, they would have deteriorated through 
being allowed to remain wet with sea water.

Bucknill, Q.C. and English Harrison for the 
defendants.—The plaintiff has chosen to claim 
average on each particular package, and therefore 
cannot claim on packages to which no damage 
happened. Underwriters are only liable to pay 
for actual loss on damaged goods. [They were 
stopped.]

Pyke, Q.C. replied.
Lord E s h e r , M.R.—In  this case the assured 

shipped a cargo of cases of galvanised sheet iron to 
be carried by sea from Bristol to the Thames, where 
it  was to be transshipped by barges from the ship 
it arrived in into another ship lying in the river 
for carriage to Australia. He then effected an 
insurance on the iron for the voyage commencing 
at Bristol and terminating upon the completion 
of the transshipment into the ship that was going(a) Reported by  E. M a n l e y  Sm it h , Esq., B a rr is te r-a t-L a w .
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to carry it  to Australia. The ship which carried 
the iron from Bristol arrived in the Thames ; but 
on her voyage she met with heavy weather so 
that some at all events of the goods insured 
suffered damage by sea-water. The assured 
thereupon became entitled to claim against the 
underwriters. Now he had insured all the cargo 
of galvanised iron that was put on to the ship ; 
but the policy contained a provision that average 
should be recoverable on each package separately 
or on the whole. The first question that arose 
was whether the insurance was an insurance of 
the cargo as a whole or of each package separately. 
I  am inclined to think, though the matter is not 
material, that it  was an insurance on the whole 
cargo, and not on each package separately. The 
provision in the policy which I  have referred to 
gives the assured the right of taking the loss on 
each package without reference to the whole 
cargo, or on the whole cargo, whichever he liked. 
Now a loss did in fact take place, and on the 
arrival of the ship in the Thames, the assured, 
having taken the goods out of her and put them 
into barges, thought it  right that he should have 
them examined before being put into the othei 
ship for export. He therefore had them landed 
at the West India Docks for the sole purpose of 
having them examined with the view of finding 
out which of them was damaged and to what 
extent. He gave notice to the underwriters of 
what he was doing, and they appointed a surveyor 
and told the assured he was to do the best he 
could with the goods. Each separate package 
was then examined in order to see whether it  had 
been damaged by sea-water and to decide what 
had better be done with it, if it  was damaged. 
In  106 packages it  was found that the iron had 
been damaged, in the other 391 it was found to 
be uninjured. The 391 uninjured packages were 
forwarded to Australia, the 106 damaged ones were 
sold by auction. The assured then claimed from 
the underwriters the difference between the 
original value of the 106 injured packages and the 
price obtained at the auction, together with the 
expenses of examining them, and the underwriters 
paid him this sum.

But besides this he now claims to be paid 
the expenses incurred by him in having the 
undamaged packages examined. That claim 
must be put forward either in respect of the 
damaged goods or else of the undamaged 
goods. I t  cannot be put forward in respect of 
the damaged goods, because he cannot have 
suffered any loss in respect of them further than 
that which the underwriters have paid for. But 
if the claim was made in respect of damage to 
the undamaged goods, the assured can only 
mean that their market value was injured by reason 
of the damage to the other goods. Although the 
assured acted in a very reasonable way it seems 
clear to me that he cannot claim these expenses 
from the underwriters. I t  is said that there is 
authority in favour of the plaintiff’s contention; 
there is certainly very strong authority directly 
opposed to it. In  the fifth edition (1835) of 
Stevens on Average, at pages 157 and 158, he 
says the most satisfactory reason why the under
writer is not liable, is, “ because he is account
able only for the actual damage done to the 
thing insured. He engages to guarantee the 
assured against the direct operation of sea 
damage, but not against the consequential results.”

To l. T IL , N . S.

[A p p .

The same view is taken in Phillips on Insurance. 
Then again it  is entirely contrary to the practice 
of average adjusters to allow to an assured that 
which the plaintiff now claims. The result 
therefore is that principle, authority, and, the 
practice of average adjusters are all opposed to 
allowing the plaintiff’s claim. I  think that the 
judgment of Wills, J. was right and this appeal 
must be dismissed. I  will only add this, that the 
argument on the suing and labouring clause 
seems to me perfectly id le; and that what was 
insured was the iron in the cases, not the cases 
themselves, though the cases may have added to 
the value of what was insured.

L opes, L .J .— The matter has been so fully 
treated by the Master of the Rolls that I  will say 
very few words. The insurance was effected on 
497 cases of sheets of galvanised iron, and on the 
ship’s arrival in London it  was found that the 
iron in 106 cases had been damaged by sea-water 
on the voyage. W ith  regard to these cases 
the plaintiff has been paid what he was entitled to, 
and no question about them is raised here. What 
the plaintiff is now asking for is repayment of 
expenses incurred by him in examining the 391 
cases which were not damaged. A  policy of 
marine insurance is an insurance against actual 
damage, and there has been no actual damage to 
the 391 cases. The most that could be said is 
that there was a suspicion that they might 
have been damaged, but a suspicion is not enough. 
I  quite agree with everything that the Master of 
the Rolls has said. As for the suing and labour
ing clause it is clear that no part of the 
expenses incurred about the examination of the 
391 cases was incurred in diminishing any loss 
suffered through perils of the sea.

R ig b y , L.J.—I  am of the same opinion, I t  
seems to me that this claim is an attempt to 
extend the law of marine insurance. I t  cannot be 
said that a mere suspicion of damage to the goods, 
entitled the plaintiff to incur costs and claim 
them afterwards from the defendants when in fact 
no damage had taken place. , J 7. . ,i  Appeal dismissed.

Solicitors for the plaintiff, Whites and Co., 
for Press and Inskip, Bristol.

Solicitors for the defendants, Lowless and Co.

Wednesday, Jan. 16, 1895.
(Before Lord E s h e r , M.R., L opes and 

R ig b y , L.JJ.)
T h e  H y d a r n e s  St e a m s h ip  Co m p a n y  v. T h e  

I n d e m n it y  M u t u a l  M a r in e  A ssurance  
C o m p a n y , (a)

APPEAL PROM THE QUEEN’S BENCH DIVISION.
Marine insurance—Policy on freight—Attachment 

of risTc—Policy partly written and partly printed 
— Construction.

By a policy of marine insurance “ upon freight oj 
meat valued at 30001.,” the underwriters were “ to 
he liable for any loss occasioned by breaking 
down of machinery until final sailing of vessel, 
the ship called Hydarnes, lost or not lost, at and 
from Monte Video to any ports or places in any 
order in the River Plate . . . and thence to

4 B
(a ) Reported by E. Manlisy Smith, Esq., Barrister-at-Law.
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the United Kingdom . . This part of the 
policy was written. Then followed a clause to 
the effect that the assurance should commence 
■upon the freight and goods or merchandise from 
the loading of the said goods on hoard the shiv 
at Monte Video. With the exception of the 
words “ Monte Video” this clause was in  print, 
being part of the form of policy generally used 
by the defendants, an insurance company. After 
discharging her outward cargo at Monte Video, 
the ship proceeded to the River Plate to obtain a 
cargo of frozen meat, but her refrigerating ma • 
chinery broke doivn under such circumstances 
that she was unable to take any frozen meat on 
board, so that the adventure, so fa r  as the carriage 
of meat ivas concerned, had to be abandoned. 
By the contract under which she was to have 
taken a cargo of frozen meat, the shipowners, the 
assured, became entitled to freight on all car
cases shipped. At the date of the policy it was 
known to both assured and underwriters that 
there were no proper appliances at Monte Video 
for loading frozen meat, so that the ship could 
not possibly take any frozen meat on board at 
that port. In  an action by the assured upon the 
policy :

Held, that, in construing the policy, so much of the 
printed clause in  the document as defined the 
commencement of the risk to be from the loading 
of the goods at Monte Video was in the circum
stances insensible and should be rejected, and 
that the risk attached at Monte Video and did, 
not depend upon the loading of the cargo.

T h is  was an appeal from tlie judgment of W ills , 
J., at the trial of the action without a jury.

The action was brought to recover a sum of 
2000?. under a policy of marine insurance upon 
freight.

The policy, so far as is material, was in the fol
lowing words:

This policy witnesseth that in consideration of the 
sum of [17t. 10s.] the Indemnity Mutual Marine In 
surance Company Limited doth agree that the said 
company w ill make good all snch losses hereinafter 
expressed as may happen to be the subject-matter of 
this polioy, and may attaoh to this polioy in respect of 
the sum of [20001.] hereby assured, which assurance is 
hereby declared to be upon [freight of meat valued at 
3000Í. warranted free from all claims (except general 
average and salvage charges) unless caused by strand
ing, sinking, burning, or collision, but tó be liable for 
any loss occasioned by breaking down of machinery 
until final sailing of vessel] the ship or vessel called the 
[ Hydarnes (s.)], lost or not lost, at and from [Monte 
Video to any ports or places in any order, backwards 
and forwards in the Eiver Plate (including the Boca and 
(or) the rivers Parana and (or) Uruguay, or thence to any 
port or ports in the United Kingdom, and (or) continent 
of Europe not north of Hamburg, that port included in 
any order, and thence to any port or ports in the United 
Kingdom in any order, with leave to call and wait at 
any ports, parts, and places for all purposes (especially 
in any order in. the Brazils, cither to discharge or take 
in  cargo, or for any other purpose), with leave to tow 
and be towed and assist vessels in all situations. To 
return 2s. 4d. per cent, for no river Parana or Uruguay 
risk.] , . . The assurance aforesaid shall commence
upon the freight and goods or merchandise on board 
thereof from the loading of the said goods or merchan
dise on board the said ship or vessel at [Monte Video], 
and shall continue until the said goods or merchandise 
be discharged and safely landed at [as aforosaid]. . . . 
J)ated the [23rd Jan. 1890].

The words within square brackets were in 
writing, the rest of the policy was in print.

The freight insured arose under a contract of 
the 9th May 1889, made between the plaintiffs 
and a firm of Sansinena and Co., importers of 
frozen meat from South America to Europe.

By that contract it  was provided that,
As soon as possible after the arrival of the steamer at 

Boca, Buenos Ayres, and after the discharge of cargo, if 
any, stowed in the refrigerating chambers, the re fri
gerating engine shall be worked until the temperature in 
the said chambers shall be reduced below 28° Eahr., and 
then and not t i l l  then, tho steamer’s agents shall give 
written notice that the steamer is lying ready to roceive 
the meat.

By another clause in this contract it  was agreed 
that “ freight shall be payable on all carcases 
which may he shipped at the Boca, Buenos 
Ayr-es ” at certain specified rates.

The vessel arrived at Monte Video on the out
ward voyage, and there discharged outward cargo. 
She then proceeded to the Boca, whore she arrived 
on the 25th Jan. 1890.

On the 27th Jan. the refrigerating engine was 
set to work to reduce the temperature in the 
refrigerating chambers, but it  broke down in a 
way which, as was found by the learned judge at 
the trial, necessitated the abandonment of the 
adventure so far as the carriage of meat was con
cerned, and notice of the abandonment was given 
to the defendants.

A t the time the policy was entered into no meat 
ever was, or could be, loaded at Monte Video, 
because there were no appliances at that place for 
freezing meat. This fact was well known to both 
plaintiffs and defendants when the policy was 
entered into.

A t the trial the learned judge held that, under 
the printed clause in the policy above set out, the 
risk had not attached, and he gave judgment for 
the defendants.

The case is reported below in 7 Asp. Mar. Law 
Cas. 470; 71 L. T. Rep. 193; (1894) 2 Q. B. 590.

The plaintiffs appealed.
Sir Richard E. Webster, Q.C. and Bigham, Q.C. 

{Horridge with them) for the plaintiffs.—The risk 
of the refrigerating machinery breaking down, 
which is covered by this policy, commenced, it  is 
submitted, at Monte Video, and was to last until 
the final sailing of the vessel. That is admittedly 
the meaning of the written words in the policy, 
and this meaning is not altered by the words of 
the printed clause later on in the policy, referring 
to the commencement of the risk. When the 
ship had discharged her outward cargo at Monte 
Video, and emptied the refrigerating chamber, 
the plaintiffs began to perform their part of the 
contract for the carriage of frozen meat—they did 
something under it which, if matured, would have 
entitled them to freight. The breakdown of the 
machinery occurred in the course of the earning 
of the freight:

Thompson v. Taylor, 6 T. K. 478 ;
Davidson v. Willasey, 1 M. & S. 313.

A.s under their agreement they would have 
earned the freight as soon as they sailed with a 
cargo, the interval between Monte Video and the 
final, sailing of the ship was the only time 
during which the plaintiffs wished to be protected 
from danger of being prevented from earning 
freight through a breakdown of the refrigerating
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machinery. That being their object, and the 
course of business being well known to the under
writers, the parties arrived at the special agreement 
contained in the written words of the policy. That 
special agreement cannot be controlled by the 
printed words of a form which is applicable to many 
kinds of insurance. The whole contract should be 
looked at to see what the parties really intended, 
and if any words in it  can have no possible appli
cation they should be rejected. The reference in 
the printed clause as to the loading of the goods 
at Monte Yideo cannot possibly have any meaning, 
because as both parties knew, frozen meat cannot 
be loaded at Monte Video, and they should, there
fore, be rejected. The general rule is stated in 
Arnould oil Marine Insurance, 6th edit, at p. 431, 
as follows: “ Where a cargo has been contracted 
for, and is ready to be shipped on board at the time 
of the loss, and the ship being otherwise in a con
dition to receive the cargo, is only prevented from 
doing so by the intervention of the perils insured 
against, the policy on freight has attached, and 
the underwriters arc liable for the loss of the 
whole freight that would have been earned on the 
voyage, even though no part of the cargo has 
ever been shipped on board'at all.” In  the two 
cases above referred to the ships were never ready 
to receive the cargo, yet the risk was held to have 
attached.

Joseph Walton, Q.C. and J. A. Hamilton for the 
defendants.—None of the words contained in this 
agreement ought to be rejected. The words 
which the court is asked to reject have a perfectly 
sensible operation. Monte Yideo is named in that 
clause merely as the first of several places where 
goods might be loaded, and as representative or 
a symbol of all those places. The risk, as the

iirinted clause provides, is to attach only from the 
oading of the goods. I f  the words are struck 

out, as is proposed, the clause is ungrammatical 
and has no meaning. The words here in dispute 
have been already construed in two cases:

Beckett v. The West of England Insurance Com
pany, 1 Asp. Mar. Law Cas. 185; 25 L. T. Eep. 
739 ;

Hopper v. The Wear Marine Insurance Company, 
4 Asp. Mar. Law Cas. 482 ; 46 L. T. Eep. 107.

[Lord E s h e r , M .R.—In  those cases the goods 
could be loaded at the first-named port; in this 
case, as the underwriters knew, no frozen meat 
could be loaded at Monte Video.] The clause 
must have been intended to have some effect, or 
the two blanks in it  would not have been filled up 
in writing with the words “ Monte Yideo ” and 
“ as aforesaid.” They cited also Arnould on 
Marine Insurance, 6th edit., at p. 384.

Lord E s h e r , M.R.—In  this case we have to 
construe a policy of marine insurance, and we 
must try and do it  in a business-like way so as to 
give the document a sensible meaning. Now, the 
first thing is to look at the state of facts existing 
at the time when the policy was made. A  contract 
had been entered into by the shipowners with a 
firm of merchants to carry cargoes of frozen meat 
on the ship from South America to Europe. The 
underwriters, the defendants, must have known 
of this contract, and upon that footing they bound 
themselves by this policy. Since the ship was to 
be used for the carnage of frozen meat from the 
Plate to Liverpool, the freight which is the subject- 
matter of this policy, is the freight to be earned

by the carriage of frozen meat. There was this 
further fact also known to the underwriters, that 
frozen meat never was, and never could be, 
loaded on ships at Monte Yideo. Then it must 
further have been understood by them, that in 
the carriage of frozen meat, freezing machinery 
must of necessity be used, and they must have 
known that machinery is always liable to break 
down, and that, if that should happen on boai'd 
this ship, the freight to be earned would be in 
danger. Under those circumstances the plaintiffs 
and defendants entered into the agreement con
tained in this policy, the subject-matter of which 
is freight of frozen meat valued at 3000Z. Now, 
the assured wanted to be insured against some
thing more than the ordinary risks to which such 
a policy as this refers, and so a provision was put 
in by which the underwriters were “ to be liable 
for any loss occasioned by breaking down of 
machinery until final sailing of vessel . . .  at 
and from Monte Yideo.” The final sailing of the 
ship from South America to England was to be 
from some port in the River Plate, but then it  is 
provided that the risk is to commence at Monte 
Video, where the ship would be at some time 
previous to her final sailing from the Plate. But 
then there is this clause in the policy: “ the assu
rance aforesaid shall commence upon the freight 
and goods and merchandise on board thereof 
from the loading of the said goods or merchandise 
on board the said ship or vessel at Monte Video.” 
As all the parties knew, it  is impossible that the 
goods should be loaded on this ship at Monte 
Yideo, because there are no appliances there for 
the loading of frozen meat. So that if the clause 
be construed just as it  is, it  provides that the 
assurance shall commence upon the happening 
of an event which both parties knew never could 
happen. Such a provision seems to me insensible. 
Now, this policy is not in the ordinary form of a 
Lloyds’ policy. I t  is a form used by the defendant 
company, who are in the habit of insuring both 
freight and goods, and for the sake probably of 
saving trouble they have this printed general 
form. I t  is clear, therefore, that when this form 
of policy is used for an insurance of only one of 
these things, some part of it  ought to be struck 
out. In  the present case the form has been 
used for an insurance of freight; therefore any
thing in it applicable to an insurance of goods and 
not applicable to an insurance of freight must be 
struck out. I f  freight could have been earned by 
this ship in respect of goods or merchandise to 
be loaded at Monte Yideo, I  should say that the 
case of Beckett v. The West of England Marine 
Insurance Company (ubi sup.) might be an 
authority for leaving the words in. But Monte 
Video is not a port at which this ship could load 
any frozen meat. The argument is that the 
policy depends upon loading taking place at a 
port where the parties well knew that it  never 
could take place. I t  seems to me under these 
circumstances that the reference to a possible 
loading at Monte Yideo must be struck out of 
the clause altogether. The clause will then read 
thus: “ The assurance shall commence upon the 
freight at Monte Yideo.” That is not, as Wills, 
J. called it, an expunging of the clause ; it  is only 
an expunging of those words in it  which have no 
application. Construing the policy in that way 
it  covers the very risk against which the assured 
wished principally to be insured. The policy is
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thus a sensible and substantial insurance against 
the risk which was obviously in view, and the way 
we are dealing with it  seems to me the proper and 
businesslike way. I  think the appeal ought to lie 
allowed.

L opes, L .J .— I  am of the same opinion. The 
question for our determination is, When did the 
risk attach under this policy P I t  has been urged 
on behalf of the defendants that it  did not attach 
at all, because no frozen meat was taken on board 
the vessel. On the other hand, the plaintiffs con
tend that it  attached when the ship left Monte 
Video, between which date and the loading, which 
would have taken place at Buenos Ayres, the 
refrigerating machinery broke down. Now, in 
interpreting this policy of insurance we must 
treat it as we should treat any other document, 
and look at it as a whole, not taking each clause 
to be considered merely by itself. We must also 
have regard to the surrounding circumstances. 
In  construing the policy we must, therefore, bear 
in mind these important facts. First, no frozen 
meat is ever loaded at Monte Video, as both 
plaintiffs and defendants well knew. Secondly, 
the freight was protected as soon as the vessel 
finally sailed, because, under their contract with 
Sansinena the plaintiffs earned their freight inde
pendently of their delivering their cargo, The 
result of that prevision in the contract is that 
what the plaintiffs wished to be protected against 
by a policy of insurance was one special thing, not 
a peril of the sea, but the chance of a breakdown 
of the refrigerating machinery between the dis
charge of the outward cargo at Monte Video and 
the loading of the frozen meat at Buenos Ayres 
or some other port in the Plate. That seems to 
me the danger which above all others the plaintiffs 
wished to be protected against. Now the policy 
is “ upon freight of meat valued. at. 3000Z., war
ranted free from all claims (except general average 
and salvage charges), unless caused by stranding, 
sinking, burning, or collision, but to be liable for 
any loss occasioned by breaking down of ma
chinery until final sailing of vessel, the ship or 
vessel called the Hydarnes, lost or not lost, at' and 
from Monte Video.” Those words are clear 
enough, and if that were all, there would be no 
difficulty in construing them. The difficulty 
arises from a subsequent clause printed in the 
policy, which provides that the assurance shall 
commence “ upon the freight and goods or mer
chandise on board thereof from the loading of the 
said goods or merchandise on board the said ship 
or vessel at Monte Video.” I t  is argued that the 
assurance was not to commence until the frozen 
meat was taken on board; but, as I  have said, 
both parties knew perfectly well that no frozen 
meat could be taken on board at Monte Video. 
The two clauses I  have read are, therefore, incon
sistent with each other. I t  seems to me that, 
under these circumstances, we must give effect to 
the earlier clause, and must therefore reject so 
much of the printed clause as relates to goods 
and merchandise. The clause then provides that 
the assurance is to commence upon the freight at 
Monte Video. By thus rejecting that part of the 
clause which is inapplicable, all difficulty in con
struing the policy disappears. I  agree that the 
appeal should be allowed.

R ig b y , L.J.—I  am of the same opinion. The 
document which we have to construe here is partly 
written and partly printed, and it appears to me

that, in construing it, we ought first to look at. 
the written part. The words there written were 
very carefully considered, and great pains were 
taken to define the time during which the risk 
was to last. [His Lordship read the written 
clause.] After that comes the printed clause, 
which, it is said, provides that until the frozen 
meat is on board the risk is not to commence. 
Now, I  agree that in the case of an agreement 
where there are general words applicable to a 
state of things not existing but which may come 
into existence, the court should be careful not to 
reject any of those words, if it  can possibly avoid 
doing so. But in this case no frozen meat could 
have been taken on board at Monte Video, and at 
first I  should, therefore, have had no doubt in 
saying that so much of the printed clause as refers 
to goods and merchandise ought to be struck out 
of this policy. The case was argued upon the 
footing that “ goods or merchandise ” in that 
clause referred to frozen meat; but I  understand 
that other cargo besides frozen meat was actually 
loaded on this ship, and the phrase “ goods or 
merchandise ” might apply to that cargo as much 
as to frozen meat. But I  am of opinion that, as 
the frozen meat was carried in a part of the 
vessel entirely separate from that where other 
cargo might be, the policy had no reference to 
anything except frozen meat. The part of the 
clause referring to “ goods or merchandise” is 
therefore quite inapplicable to this case, and I  
agree that it  must be omitted, and the clause 
read as providing for the commencement of risk 
at Monte Video. I  should have had no difficulty 
in deciding this case but for the decision in 
Beckett v. 'X'he West of England Marine Insurance 
Company (ubi sup.), which is the only thing that 
during the argument raised any doubt in my 
mind. I  should have felt some hesitation if any 
canon of construction had really been laid down 
in that case; but as none was laid down, and the 
facts were not identically the same as here, the 
decision can have no application to this case. I  
may add that I  do not quite understand the case; 
but it is sufficient now to say that no attempt was 
made to lay down any canon of construction. I t  
is merely a decision on the particular words of 
the contract then in question. I t  was also argued 
here that Monte Video must be taken as standing 
shortly for all ports of loading in South America 
which the vessel might call at after leaving Monte 
Video. I  cannot agree with that contention. 
This is not a case where there are several pos
sible ports of loading, and one is mentioned as 
representative of the others, because no loading 
of frozen meat is possible at Monte Video. 
There are no decided cases which hamper our 
coming to the conclusion we have arrived at, and 
I  think the appeal should be allowed.

Appeal allowed.
Solicitors for the plaintiffs, Pritchard, Eagle- 

field, and Co., agents for Simpson, North, Harley, 
and Birkett, Liverpool.

Solicitors for the defendants, Waltons, Johnson, 
Buhh, and Wliatton.
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Tuesday, Feb. 1, 1895.
(Before Lord E s h e r , M .R . ,  L i n d l e y  and R ig b y . 

L.JJ.)
T h e  B o n a , (a)

APP E A L FROM TH E A D M IR A L T Y  -D IV IS IO N .

Marine insurance— General average—Stranded 
vessel—Extraordinary use of engines— Contribu
tion for extra coal consumed.

By a policy of insurance effected by the plaintiffs 
with the defendants, the former insured, the hull 
and machinery of their steamship against ordi
nary marine, risks. In  the course of her voyage the, 
vessel stranded, and was e ventually got off by means 
of her engines and by lightening the, ship. On the 
question as to whether the, defendants '¡cere, liable 
to contribute pro rata, in general average in 
respect of the coal so consumed :

Held (affirming the President (S ir F. Jeune), that, 
as there had been an abnormal use of the engines 
which constituted a general average act, there 
must also have been an abnormal consumption of 
coal, and the shipowners were th.erejore entitled 
to general average contribution in respect there
of

T h i s  was an appeal from a decision of the Presi
dent (Sir P. H . Jeune), reported 7 Asp. Mar. Law 
Cas. 536 ; 71 L. T. Rep. 551.

The defendants appealed.
Joseph Walton, Q.C. and Carver for the appel

lants.
Sir Richard Webster, Q.C. and Holman for 

the respondents.
Lord E s h e r , M .R.—The question here, as I  

understand it, is confined to the matter of the 
coals. I  agree that the point as to whether 
these coals were used under circumstances which 
enable the shipmaster to demand an average 
contribution must depend upon what they were 
used for, and how they were used. I  think if they 
were used for the purpose of moving the engines 
in such a way and under such conditions that 
any damage to the engines would be the subject 
matter of general contribution, that then the 
coals used as a part of the manœuvre would be 
in the same position as the engines. The case, 
therefore, depends, as has been admitted on 
both sides, upon whether the use of the engines 
in this case was the normal or ordinary mode of 
using them under usual circumstances, or whether 
the engines were used not only under unusual 
circumstances, but in an unusual and abnormal 
manner. Here we must first consider what are 
the conditions under which either the ship-owner 
or the cargo-owner can demand a general average 
contribution. I t  is better to confine oneself to 
the case of the shipowner, because that is the case 
before us. The shipowner, if he insists that the 
cargo-owner is bound to contribute in general 
average, must show that the ship has been in some 
way injured, that the ship and cargo were both in 
danger, and that the injury to the ship happened 
in consequence of an intentional putting her into 
that danger—an intentional putting her into that 
danger for the purpose of attempting to save both 
ship and cargo. Here it  is admitted that the ship 
and cargo were in danger, and it is of no use, 
therefore, to argue to us about a case where a ship

may touch a sandbank or be on a sandbank with
out danger to ship or cargo. A  ship may be in 
that condition, and then the main circumstance 
on which to raise a general average contribution 
does not exist ; but here it  is not only that the 
vessel was on the sand or bar, but she was so fixed 
on the sand that both ship and cargo were in 
imminent danger. Then the captain of the ship 
is there to do what he ought to do for the benefit 
of both shipowner and cargo-owner, and his duty 
is to do everything that he can do or think of to 
save both ship and cargo. That is undoubted. 
The ship was aground, and so far aground that 
she had been there for four days. She was so 
far aground that she could not be got off with
out some extraordinary effort. I t  is found here 
that what the captain did he did with the intent 
to endeavour to save both ship and cargo. I t  
really is not disputed that he was intentionally 
running a great risk. He was attempting inten
tionally to do what he knew to be a dangerous 
operation. But it  is said that he only used the 
ship and her powers, and that however much he 
did that, if he only used the ship and her powers 
in the ordinary way in which a ship and her 
powers are to be used, then it cannot be brought 
within the doctrine of general average. I  agree 
to that. That doctrine will solve some of the 
cases which have been brought before us. I  say 
clearly that I  am not going to attempt to-day 
to over-rule anything. I  am going to deal with 
the case of a ship being hard and fast on the 
ground. That is not the normal condition of 
the ship. The normal condition of the ship is 
to be —except in mud harbours — afloat in the 
water. She was hard and fast on the ground. 
The manœuvre which this captain determined to 
follow, knowing that it  was a dangerous manœuvre 
to the property of his owners, was to use the 
engines so as to force the ship off the ground. Is 
that a normal way of using the steam engines on 
board the ship P Mr. Walton, with great ingenuity, 
as might be expected, said the screw was in the 
water. So it might have been, but the engines 
were not. I t  was not the screw which was strained, 
but the engines. The engines have got to force 
themselves round so as to turn this screw, whilst 
the ship, instead of being afloat, and therefore 
a moving mass, is hard and fast on the ground. 
The learned judge who tried this case has come 
to the conclusion that if you use engines to force 
a ship either one way or the other when she is hard 
and fast on the ground, that is not a way of using 
engines in the manner in which they were made 
to be used. They were made to be used to move 
the ship when afloat, and not when on the ground. 
He has come to the conclusion that to use the 
engines when the ship is hard aground is a very 
excessive and abnormal mode of using the 
engines, with a result of much greater danger to 
the engines than if they are used in the normal 
way. Therefore, that is not using the ship and 
her equipment in the ordinary way, I t  is putting 
them to an abnormal use, intentionally, knowing 
the risk, for the purpose of saving the ship and 
cargo from the imminent danger in which they 
were. I t  seems to me that state of things, taking 
them altogether, supplies all the conditions which 
would, if the engines were strained, entitle the 
owners of the ship to say that they intentionally 
put their engines to this abnormal risk for the 
purpose of attempting to save the ship and cargo,(a) Reported by Basil Chump, Esq., Barrister-at-Law.
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and that by doing so they had saved them. The 
coal was used for the purpose of working the 
engines in that abnormal way. Coals, in beino' so 
used to move engines in that abnormal way, were 
actually used in that abnormal way, and therefore 
I  think in this case the shipowner was entitled, 
under the circumstances, to general average con
tribution. The shipowner is bound to show you 
that the ship was in danger of being lost, both 
ship and cargo, and bound to show you that what 
he did was an abnormal use of the means he had 
under his hands—an abnormal use of the ship and 
things belonging to the ship. I  think he has 
done that, and I  think, therefore, that this appeal 
must be dismissed, and the judgment of the 
learned judge upheld.

L i n d l e y , L .J .  I  think that this case is a 
somewhat difficult one, and I  do not think it is 
covered by any authority. I t  is not like any case 
which is in the books, so far as I  know, and is 
certainly not like any of those which are con- 
stantly being brought before us. The question is 
whether, in the circumstances of this case, the 
defendants are liable to contribute general average 
m respect of 52 tons of coal used in working the 
engines for the purpose of getting the ship off 
Galveston Bar P I  look upon the coals as accessory 
to the engines, and it appears to me that the real 
question is whether there was an extraordinary 
sacrifice P I  think there was, and that it  comes 
within the principle laid down in the case of 
Birhley v. Pres grave (1 East, 220; 6 Rev. Rep. 
256). The question is, what is an extraordinary 
sacrifice P I t  has been contended by Mr. Walton 
and Mr. Carver that as a matter of law you 
cannot sacrifice anything if you use it for the 
purpose for which it is intended. I  doubt that. 
Let us consider the position of affairs. The 
printed case shows that this ship was hard and 
fast on this bar, and had been there for several 
days. Was there any sacrifice at all ? Was there 
any intentional risk run in working these engines 
far beyond their power? Certainly there was. 
And for what purpose? For the purpose of 
assisting the ship off the bar where she was stuck. 
Are we then to say that in point of law that was 
not an extraordinary sacrifice? I  cannot help 
thinking that when we look at the view taken by 
business men to ascertain whether this is an 
extraordinary sacrifice or not, it  shows that this is 
a sacrifice, and I  think that the appeal must be 
dismissed.

R ig b y , L.J.—I  concur. Appeal dismissed.
Solicitors: Waltons, Johnson, Bubb, and What- 

ton; Dovming, Holman, and Co.

Thursday, Feb. 7, 1895.
(Before Lord E s h e r , M.R., L o p e s  and 

R ig b y , L.JJ.)
H i n e  B r o t h e r s  v. T h e  St e a m s h ip  I n s u r a n c e  

S y n d ic a t e  L i m i t e d  ; T h e  N e t h e r h o l m e , 
G l e n  H o l m e , a n d  R y d a l  H o l m e , (a)
APP E A L PROM TH E A D M IR A LT Y  D IV IS IO N . 

Marine insurance — General average — Payment 
in cash to insurance-broker—B ill of exchange—, 
Custom.

(a) Reported by Basil Chump, Esq., Barrister̂at-Law.

Policies of insurance upon certain of the plaintiffs’ 
ships were effected with the defendants by a firm  
of insurance brokers on behalf of the plaintiffs. 
The plaintiffs subsequently authorised the brokers 
to settle their claim against the defendants 
under these policies, and to receive payment in 
cash in accordance with the recognised custom, 
instead of cash the brokers took a bill of exchange 
at three months in payment of a general account 
including the plaintiffs’. This bill they after
wards discounted, and it was eventually paid by 
the defendants. The brokers failed without 
having paid the plaintiffs. In  an action by the 
plaintiffs to recover the amoxmt due to them from 
the defendants,

Held (affirming Bruce, J.), that the taking of the 
bill was not within the authority conferred upon 
the brokers by the plaintiffs, that it was contrary 
to the recognised business custom, and even ivhcn 
discounted it did not constitute a payment to the 
insured.

A p p e a l  from a decision of Bruce, J., on the 28th 
Nov. 1894, giving judgment for the plaintiffs.

The facts are fully stated in the following 
judgment:

B r u c e , J .—In  this case the action is brought to 
recover a balance of 1561 Os. 5d. alleged to be due 
from the defendant company to the plaintiffs. 
The defendants contend that nothing is due from 
them to the plaintiffs, that the balance is in their 
favour, and they set up a counter-claim for 
1541. 11s. 8d. The difference between the parties 
depends upon whether the defendants are still 
liable for a sum of 3101. 12s. 6d., which they allege 
they have paid to Messrs. Rawle and Co., insurance 
brokers, who were employed by the plaintiffs to 
collect the whole amount due to the plaintiffs on 
a policy of insurance made with the defendant 
company on the plaintiffs’ ship Glenholme. The 
plaintiffs, Messrs. Hine Brothers, are shipowners, 
carrying on business at Maryport, and they em
ployed a Glasgow firm, Messrs. Lamont, Nesbit, 
and Co., in whose name the policy has been effected 
on behalf of the plaintiffs, to collect the monev 
due to them on the policy. Lamont, Nesbit, and 
Co. advised the plaintiffs that they thought that 
the settlement might be expedited if the plaintiffs’ 
London house were to take up the collection of 
the claim with Messrs. Rawle and Co. Accord
ingly the plaintiffs put the matter into the hands 
of their London firm, and their London firm 
instructed Messrs. Rawle and Co., who were in
surance brokers in London, to collect the amount 
due on the policy. Messrs. Rawle and Co. put 
forward the claim, and the amount due on the 
policy was settled at 310k 12s. Id., and a credit 
note was passed by Rawle and Co. to the London 
house, on the face of which it is stated the 
310k 12s. Id. was “ due on receipt from company.” 
The credit note has been lost, but it appears from 
the correspondence to have been dated about the 
13th Aug. 1891. On the 19th Aug. Rawle and 
Co. wrote to the defendant company stating that 
they were being daily pressed by the owners of 
the Glenholme for payment of their claim of 
310k 12s. Id., and in their letter they say, “ I f  it 
would suit you we would try and arrange for 
them to accept a bill for this amount.” No sug
gestion, however, seems even to have been made 
by Rawle and Co. to the plaintiffs or to their 
London house with reference to any acceptance,
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but on the 2nd Sept. 1891 a bill of exchange for 
4021. 2s. 4cl., at three months, was drawn by Rawle 
and Co. upon the defendant company and ac
cepted by them. This sum of 4521. 2s. 4d. repre
sented a balance of account due from the defendant 
company to Rawle and Co. in respect of various 
items, one of the items in the account being 
the sum due on the policy in question of 
3101. 12s. Id. On the 4th Sept. 1891, Rawle and 
Co. discounted this bill, paying in respect of the 
discount the sum of about 91. A  few days after 
this bill had been handed to Rawle it  came to the 
knowledge of the defendant company that a sum 
was due to them from the plaintiffs in respect of 
the steamship Ovington. The defendant company 
had paid in respect of a total loss on the steam
ship Ovington, and a sum having been since 
received by the plaintiffs by way of “ salvage, 
the defendant company were entitled to recover, 
as their proportion of that salvage, 2091. _2s. Id. 
Rawle, who had been the moving spirit in the 
formation of the defendant company, suggested 
to their manager that he should write to him 
(Rawle) asking him to retain the claim, and 
accordingly on the 10th Sept, the manager wrote 
to Rawle to this effect: “ Kindly retain the claim 
Be Glenholme, a., we have paid for until we get 
our cheque for our proportion of the salvage Be 
Ovington.” And on the 15th Sept. Rawle and Co. 
write to the plaintiffs’ London house as follows : 
“ Be Glenholme, s.—We beg to inform you that the 
Steamship Insurance Association Syndicate have 
instructed us to retain the above claim until we 
have received their portion of the salvage per 
Ovington, s.” On the 17th March, Messrs. Lamont 
and Co., the iusurance brokers in Glasgow, who 
had, in the first instance, been instructed by the 
plaintiffs to collect the amount due in respect of 
the Glenholme, wrote to Messrs. Rawle as follows: 
“ These underwriters have never yet paid us the 
claim per Glenholme, which itself amounts to 1001. 
more than the amount of salvage due to them per 
Ovington.” On the 18th March, Rawle and Co. 
write to Lamont in answer: “ Glenholme, s.— 
The Steamship Insurance Syndicate are quite 
prepared to pay this claim when they have re
ceived the salvage per Ovington, s.” On the 23rd 
March 1892 Rawle and Co. wrote to Lamont and 
Co.: “ We shall be pleased to help you in any way 
we can, but the Steamship Insurance Syndicate will 
do nothing until the Ovington’s salvage is paid. 
Further correspondence follows, and on the 9th 
Dec. 1892, Lamont and Co. send to Rawle and Co. 
an account, in which, after giving credit to the 
defendants for 2091.2s. Id . in respect of the salvage 
per Ovington, a balance of 1551. 16s. 'id. appears 
to be due to the plaintiffs. Lamont and Co. ask 
Rawle and Co. to press for an early payment of 
the balance. A  few days after this, on the 16th 
Dec., it  was announced that Rawle and Co. were 
unable to meet their engagements. The plaintiffs 
have never received the balance due to them from 
the defendant company, and the question arises 
whether in the circumstances the transactions 
which took place between the defendant company 
and Rawle and Co. amount to payment to the 
plaintiffs.

On behalf of the defendants the case has been 
put in two ways. First, it  is said there was 
a settlement of account between the defendant 
company and Rawle, and that according to the 
custom at Lloyd’s, of which the plaintiffs had

notice, a settlement in account between the under
writer and the insurance broker employed by the 
assured to collect the claim on the policy amounts 
to payment as against the assured. This point 
is, I  think, disposed of by the evidence given 
in the case. Whatever the usage relied^ upon 
may be, I  am satisfied upon the evidence 
that it  does not extend to insurance companies. 
The practice is for insurance companies to pay 
the bi’oker by cheque within a week of the settle
ment. I t  is not in accordance with the usage or 
practice for insurance companies to keep a 
running account. I  am therefore of opinion that 
the defendants cannot succeed in their contention 
that there was any settlement in account which 
operated as payment to the assured. I t  is not, 
after the view I  have expressed, necessary for me 
to consider whether the transactions which took 
place did operate as a settlement in account. I  
need only observe in passing that no receipt seems 
ever to have been delivered by Rawle and Co. to 
the defendant company, and the letters of the 
defendant company, written after the alleged 
settlement took place, are in terms quite incon
sistent with the view that the transactions between 
themselves and Rawle and Co. operated as a final 
and conclusive settlement. The second point 
urged on behalf of the defendants is that there 
was, in fact, an actual payment to Rawle and Co. 
which operated as payment to the plaintiffs. The 
defendants do not contend, and, indeed they could 
not contend, that Rawle and Co. had any autho
rity from the plaintiffs to accept payment by bill 
as a payment on their behalf. But it  is said that 
because Rawde and Co. discounted the bill for 
4021. 2s. 4cZ., they actually received from the 
defendants cash in respect of the plaintiffs’ claim. 
The first observation I  have to make with reference 
to this is that even if the 4041. 2s. 4d. had been 
paid in cash, I  doubt whether any part of it could 
have been treated as a specific payment on account 
of the sum of 3101. 12s. Id . In  Duer on Insurance, 
vol. 2, p. 948, sect. 44, it  is said : “ Where the pay
ment, although a cash payment, is made, gene
rally, on an account between the underwriter and 
the agent, that embraces other items than the 
specific loss, and on which, after deducting the 
payment, a balance remains due to the agent 
exceeding or equal to the loss, the underwriter, as 
against the assured, is entitled to no credit for 
any portion of the amount.” But it  is not neces
sary for me to rest my decision upon this ground. 
I  think if Rawle had no authority from the 
plaintiffs to take a bill in payment, and he certainly 
had not, he took the bill on his own account, and 
not on account of the plaintiffs, and if  the bill was 
his bill and not the plaintiffs’ bill, the money he 
obtained by discounting the bill was his money, and 
not the plaintiffs’ money. The case of Bridges 
v. Garrett (22 L. T. Rep. 448; L. Rep. 5 0. F. 
451) was relied upon by the defendants’ counsel, 
and it  was contended that that case established 
that a cheque given to an agent who had _ not 
authority to receive payment by cheque might 
yet, if duly honoured, operate as good payment 
against the principal. I  think that that case, 
when carefully examined, is not an authority for 
any such proposition. The decision of the case 
is explained by Fry, J., in the case of Pearson v. 
Scott (38 L. T. Rep. 747; 9 Oh. Div., at p. 208). 
That learned judge says : “ In  that case the jury 
had found, as a matter of fact, that Craig, the
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deputy steward, had authority to receive the fine 
for the lord, and that the crossed cheque was a 
good payment to the lord within the authority to 
pay Craig. They found, therefore, that the pay
ment was actually within the authority, and the 
short effect of the decision of the Court of Ex
chequer Chamber is that they thought there was 
evidence for the jury and refused to disturb their 
finding. They thought, moreover, that, seeing 
that the cheque given by the surrenderee was good, 
and that it was in the ordinary course of busi- 
ness_ to make payments by cheque, it  might be 
considered that that cheque so given, when cashed, 
became a payment of cash to the agent.” I t  will 
be seen from this that the very foundation of the 
decision, in the opinion of Fry. J., in the case of 
Bridges v. Garrett, was that the cheque was a 
good payment to the lord (the principal) within 
the authority to pay to Craig (the agent). These 
observations of Fry, J. are quoted with approval 
by the judges of the Court of Appeal in the 
recent case of Pape v. Westacott (70 L. T. Rep. 
18 ; (1894) 1 Q. B. 272). In  the present case it  
was contrary to the ordinary course of business to 
make payment by bill, and the taking of the bill 
by the agent was clearly not within the authority 
conferred upon him by his principal. I f  it  were 
necessary to draw other distinctions I  think there 
is a very wide difference between the discount of 
a bill and the payment of a cheque. I f  the bill 
was discounted on behalf of the plaintiffs I  sup
pose that the plaintiffs would be liable to pay at 
least their share of the sum paid for discount. 
Yet it  is, I  think, impossible to contend that any 
such liability attached to them. The defendants 
relied upon the circumstance that when the bill 
became due, on the 5th Dec., it was presented by 
the holder and duly honoured. But that seems 
to me to be wholly immaterial. I t  could not 
matter to the plaintiffs whether the bill was paid 
at maturity. I t  was not paid to them or to any
one who represented them. I  think that he cir
cumstances of the case lead to tne conclusion 
that Rawle took the bill without any authority to 
take it as payment on behalf of the plaintiffs, that 
he discounted it for his own purposes, that the 
cash he obtained by means of the discount was 
cash to which the plaintiff could not make any 
claim, and was not received by Rawle on behalf of 
the plaintiffs. I  give judgment for the plaintiffs 
for 1561 Os. 3d. with costs.

The defendants appealed.
Feb. 7.—Sir Walter Phillimore and J. E. Bankes, 

for the defendants, in support of the appeal.
Bucknill, Q.C. and Holman, contra, were not 

called upon.
Lord E s h e r , M .R.—In  this case the plaintiffs 

are the owners of several ships. They entrusted 
their insurance to brokers in Glasgow, and they 
authorised these brokers in Glasgow to act through 
and by another firm of brokers'—Messrs. Rawle 
and Co., of London. They had four ships insured, 
and they came at last to have claims on the insur
ance company in respect of all four of the ships. 
The claims in respect of three of them were in re
spect of average losses, and their claim on the last 
ship—the Ovington—was for a total loss. Before 
the Ovington was lost Rawle and Co., who may be 
taken to have been acting for the plaintiffs, though 
it  was through the agency of the brokers in

Glasgow, had the insurance documents and the 
ship’s documents placed in their hands in order 
to settle with the insurance company the claims 
for the three losses. That is the ordinary prac
tice. The insurance company does not at once 
pay the sum demanded by the assured, but they 
have to agree with them what is the proper amount 
to pay for the alleged loss. That is ' done by 
settling, after dispute or after discussion, with 
the brokers who have the documents in their 
hands. The brokers are authorised by the assured, 
the principal, and that authority is shown by their 
having the insurance documents and the ship’s 
documents in their hands. They are authorised 
to Settle the amount which will be due and payable 
by the insurance company. That was done in 
regard to the three ships by Rawle and Co., who 
were authorised not in specific terms, but autho
rised by the fact that the plaintiffs had allowed 
the ships’ documents to go into their hands. In  
everything they did afterwards they were acting 
according to the well-known customs of the law 
as between assured and underwriters ; that is that 
the amount should be settled between the broker 
and the insurer, the underwriter, and when that 
amount is settled, unless the authority to act 
further is taken away from the brokers, there is 
by custom an authority from the assured to the 
brokers to receive payment of the settled amount. 
But that is not to receive payment in any way. 
I t  is to receive payment in one way, and that is 
payment in cash. That being so, they are autho
rised to receive payment on behalf of the assured 
in cash. The moment the underwriter pays that 
agent so authorised to receive payment, and pays 
him in cash, that, according to common views of 
business and of law, is payment to the principal. 
The thing for the agent to do is to settle the 
amount, and to receive the money in cash, and 
the plaintiff says, “ I f  you do it, the moment you 
have received it that is payment to me.” Then 
the broker has received payment according to his 
authority, and the assured has only to look to 
the broker for the amount payable to him as 
money received by the broker for and on account 
of the assured. But if the broker does not 
receive the payment according to his authority, 
if he receive payment in some other way, he was 
not authorised to receive payment in that way, 
and unless the assured after he has received 
that payment in an unauthorised way agrees 
to adopt it, and to look only to the broker, then 
there is no payment whatever to the assured. 
Here the brokers, Rawle and Co., were authorised 
to settle the amount due on these three ships. 
They did settle it, and that amount became, there
fore, the money due from the underwriters to the 
assured in respect of those three ships. The 
custom then goes on that the broker has authority 
to receive payment in cash in a week or a fort
night. I f  the underwriter pays in any other way 
at any later time to the broker that is not a pay
ment to the assured. I t  is an unauthorised pay
ment, not authorised by him, and a payment not 
to himself, but to somebody who is not authorised 
to take it. [f within the proper time the broker 
was to receive a cheque upon a banker, payable 
on demand by his taking it to a banker, and if he 
takes it to a banker and gets paid in cash, accord
ing to the custom, not of brokers alone, but of all 
people of business, and even those who are not in 
business, it is accounted as cash. Where a cheque,
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therefore, is paid to the broker, upon which he 
immediately gets cash from the hanker, the 
principal cannot say “ You were not paid in cash, 
because you were paid money—coin of the realm 
—through the machinery of a cheque on the 
hanker. Supposing a cheque were given alter 
the week or the fortnight, or say three months 
after, then the assured would have a right to say 
he was not authorised to take that cheque, and 
even if it  were cash he would not be authorised to 
take it.

The case here is that, with authority given 
to the brokers to receive payment in cash within 
a fortnight, they with no authority from their 
principal take a bill at three months. Now, 
that bill as between them and the persons who 
gave it does not become an absolute payment for 
three months. How can it be said that the giving 
of that bill, even if it  were for the actual amount 
of the settlement, would be a payment authorised 
by the plaintiffs ? I t  was no more a payment 
authorised by him than, as it  has been put by one 
of my lords, if he had given a horse. This case is 
worse than if the payment had been by a bill for 
the settled amount at three months. I t  is worse, 
because in this case, whatever may be the general 
practice of underwriters and brokers, it is clear, 
and the judge has found it, that these brokers 
kept an account with these underwriters; not an 
account on behalf of one principal, but an account 
which included the claims of all their principals. 
They therefore kept an account in which they 
assumed to deal with the underwriters as prin
cipals, having claims against the underwriters for 
all their customers, and the underwriters must 
have had their cross-claims against them. So 
there was a debtor and creditor account, obviously 
between these underwriters and these brokers. 
Then the brokers draw a bill upon the under
writers. What for F For the balance of that 
account. No doubt on one side of that account 
are these three claims of the plaintiffs for the 
balance of their account, and in that account are 
the claims which they are making in their own 
names, but for and on behalf of other of their 
clients besides the plaintiffs. Then they draw a 
bill for that amount, including amounts in 
respect of other clients and not the plaintiffs. 
How that can be said to be done under the 
authority of the plaintiffs is past comprehension. 
The plaintiffs could not authorise them to go and 
collect money for a party who has no relation to 
them. That bill, therefore, so drawn, is accepted 
by the defendants. Could the brokers have 
handed that bill over to the plaintiffs, haying 
indorsed it to them, and say, “ We have received 
this acceptance for you, and we indorse it, so that 
you may have a full right to claim it P ” They 
did no such thing. Could the plaintiffs claim to 
have that bill indorsed to them F No such thing. 
Therefore the bill is not intended for them. I t  is 
drawn in a way which the plaintiffs could not 
insist upon as against the brokers, and in which 
the brokers were not obliged in any way to hand 
it  over to the plaintiffs. Yet it is said that that 
could be a payment to the plaintiffs when the bill 
is discounted. The plaintiffs are not able to say 
what discount should be taken, and are not able 
to prevent the negotiation of the bill, and yet it is 
said that that bill, being discounted, is a payment 
to the broker for the plaintiffs. I t  is not a pay
ment which, if it had been meant for them, was 

Vox» V II . ,  N . S.

an authorised payment, but it never was meant 
for them, and still less was it a payment to them. 
There is something worse in this case, which is 
that these brokers—who are now, 1 suppose, 
assisting the defendants by saying “ You paid us, 
and therefore when the hill was_ cashed it was 
payment to our principals ”—whilst the bill is 
running, and after they have taken the acceptance, 
as they now say, on behalf o f‘the plaintiffs, write 
to the defendants and suggest to them something 
to enable the brokers to tell a falsehood. The 
defendants, unfortunately, and I  think wrongly— 
for nothing to my mind is so detestable as any 
underhand dealing in business—agreed to do it. 
They therefore write a letter to the brokers, 
which is dictated by the brokers, which says that 
they have instructed the brokers to retain the 
claim, in order that t he brokers may carry on that 
letter to the plaintiffs. The defendants must 
have yielded to the desire of the brokers to make 
the plaintiffs believe something which was not 
the truth, and then we are told that they were 
doing that on behalf of the plaintiffs. The 
moment one finds that they are saying that which 
i« a falsehood, one knows they are doing it  not for 
the benefit of the plaintiffs. We do not know 
what particular mode they meant to adopt to 
benefit themselves. I t  perhaps was that they 
inirirt get the bill discounted and use it  for their 
own purposes, and pnt off the plaintiffs from 
■retting their money until a future time, or never 
Setting the money in respect of the ships, which 
was actually due to them, and which they were 
pressing to be paid. The defendants now set up 
the defence that this was a payment to the 
brokers, which became a payment to the plaintiffs, 
while the defendants were assisting the brokers 
to cheat the plaintiffs. That is the simple truth 
of the case, in my opinion. I t  is idle in any view 
of this case, from beginning to end, to say that 
the payment was a payment authorised by the 
p la in tiffs  to be made to the brokers, and if the 
bill was given not for the plaintiffs at all, but for 
the brokers, and in settlement of some claim that 
they were making, if  the bill was given in an 
unauthorised way, it  cannot be relied upon by 
the defendants as a payment of the plaintiffs’ 
claim. The appeal must be dismissed with 
costs.

L o p e s , L .J .—The defendants in this case say 
that they have paid the claim. What they say is 
that the brokers were the authorised agents to 
receive payment of this money, and that they 
paid them. In  the ordinary course the payment 
would have to be made in cash, and directly 
money is paid to the brokers the principle is that 
the payment is a good discharge for the defen
dants. The payment in this case is somewhat 
remarkable. The payment which is set up is a 
payment by bill of exchange, drawn by the brokers 
and accepted by the defendants, and it is admitted 
and cannot be denied that that was an unautho
rised mode of payment. Another thing to be 
said about the bill is that it  was taken by the 
brokers not in payment of any money due from 
the underwriters to the plaintiffs only, but it  was 
taken in a general account in respect of moneys 
owing from the underwriters not only to the 

laintiffs, who were the principals of the brokers, 
ut also in respect of money due from the under

writers to other principals. I t  was a bill of 
exchange given on a general account. In  those

4 C
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circumstances it appears to me that it  is impos
sible to contend that such a payment to an agent 
is a payment as and for the principal. I t  appears 
to me, so far from being that, to be a payment to 
the broker for his own purposes. So far as that 
part of the case is concerned, it  is perfectly 
clear that the payment entirely'fails. But then 
it is said that this bill was discounted and cash 
paid into the hands of the brokers, and that 
therefore, although the bill of exchange might 
be an unauthorised payment, directly it  was 
realised it became money paid to the brokers 
as and for the principal, even though the bill 
of exchange was not given to the brokers 
as and for the principal. I t  appears to me 
that that is a contention which is absolutely 
indefensible. I  think the judgment of the 
learned judge below was right, and that the 
appeal must be dismissed.

R ig b y , L.J.—The action here was brought for 
a balance due to the plaintiffs on certain trans
actions with a syndicate who are the defendants. 
The one side claim for average losses in respect 
of three policies, the principal of them relating to 
an amount of 3101. in respect of the Olenholme, 
and the other side say that an allowance should 
be made in respect of certain salvage which had 
been recovered from a ship which the syndicate 
had paid for as a total loss. The balance was 
about 1501., and the defendants say that the 
money has been already paid. Had the 3101. on 
the Glenholme been paid, or had it not ? I  am of 
opinion that it never had been paid. The plain
tiffs wrote to Rawle and Oo. pressing for the 
payment. The amount had been settled, and it 
ought to have been paid forthwith, but Rawle 
and Oo. suggested to the defendants that they 
might get their principals to take a bill. The 
syndicate knew that a claim which already existed 
and which would have to be liquidated would 
accrue in respect of the Ovington, and they wanted 
to have the opportunity of dealing with the trans
action as one, though as far as I  can see they had 
no right at all to have the transaction treated as 
one. They wanted to hive that opportunity, and 
not to pay cash down. What happened P Their 
object was manifestly not to pay the plaintiffs at 
that time, but I  daresay they were unable to 
resist the claim of Rawle and Oo. for the amount 
settled between them for payment, and accord
ingly they gave Rawle and Co. a bill. Of course, 
the giving of that bill would not be payment to 
the plaintiffs. Then it is suggested that the 
discounting was. Of course, if it were discounted 
by the authority of the plaintiffs, it  would be 
another thing, but there is no evidence of the 
sort. The bill was discounted for the benefit of 
Rawle and Oo. They got the money and applied 
it  to their own purposes, and did not even go so 
far as to tell the plaintiffs that they had received 
the money from the syndicate. In  fact they do 
what appears to me to be a keeping back from 
the plaintiffs that there had been any payment. 
Probably in point of law they were right, but at 
any rate there was no suggestion that they had 
received any payment, for on the 15th Sept, they 
write: “ We beg to inform you that the Steam
ship Insurance Syndicate have instructed us to 
retain the above claim until we have received their 
portion of the salvage per Ovington (s).” That 
must be taken as meaning that the claim was not 
for the present to be further proceeded with. T think

that Rawle and Oo. had authority from the syn
dicate to pass on such a statement to the plaintiffs, 
and that during the depending of that bill represen
tations were made to the plaintiffs that the money 
had not been paid, and that the payment of it 
must be suspended and kept back till the claim in 
respect of the Ovington had been settled. I t  i * 
impossible to make out that the giving to the 
brokers of a three months’ bill—a bill not paid to 
the brokers but to the holders—was a payment to 
the plaintiffs. The whole doctrine depends upon 
this, that you trust that when money has got into 
the hands of the agents they will hand it to their 
principals, but here when the bill was taken up 
there was no payment of money to Rawle and Oo. 
at all. The plaintiffs’ letters do not show, as 
suggested, that they acknowledged that there had 
been a payment, though I  do not think that the 
mere fact of their knowing of the bill having 
been taken and discounted would have availed in 
any way unless adopted by some positive act of
^ ie' ls' Appeal dismissed.

Solicitors : Deacon, Gibson, and Medc-alf; Down
ing, Holman, and Co.
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(Before C h a r l e s  and K e n n e d y , JJ.) 
J a m ie s o n  v . T h e  N e w c a s t l e  S t e a m s h ip

F r e i g h t  I n s u r a n c e  A s s o c ia t io n , (a) 
Marine insurance—-Total frustration of voyage 

—Loss of chartered freight—-No claim from 
“ cancelling ” of charter to be allowed— Whether 
frustration of voyage is a “ cancellation ” of 
charter.

The total frustration of a voyage contemplated in 
a charter-party and the fact that such voyage 
has become, in a commercial sense, impossible 
amount to a “ cancellation ” of the charter within 
the meaning of a clause in a policy of marine 
insurance that “ no claim arising from the can
celling of any charter ” shall be allowed.

A shipowner entered into a policy of marine in
surance in which the risks insured against in
cluded perils of the sea, and in which there was 
a clause that “ no claim arising from the can
celling of a charter’' should be allowed, and 
during the continuance of such policy he entered 
into a charter-party whereby the ship was to 
proceed to the port of K., to load for the contem
plated voyage. The ship stranded before arriving 
at the port of loading, and the delay caused by 
the .repairing of the damage was so great that 
the voyage became commercially impossible owing 
to the port having become blocked for the winter 
by ice. The charterers annulled the charter, and 
forwarded their cargo by another ship. In  a 
claim by the shipowner against the insurance 
company for the freight so lost:

Held, that what took place amounted to a “ can
cellation ” of the charter-party within the 
meaninq of the clause, and that though the 
chartered freight was lost through the perils of 
the sea, and the risk insured against had arisen,

(») Reported by W. W. Olttt. Lmj., Barrister-at-Law.
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the shipowner was prevented by such clause from 
recovering the freight which but for such clause 
he would have been entitled to recover.

A w a r d  stated in  the fo rm  o f a special case fo i 
the op in ion o f the court.

By an agreement of reference between George 
Jamieson and the Newcastle Steamship Fieigh 
Insurance Association it was agreed that certain 
matters in dispute between the parties should 
be referred to Mr. Joseph Walton, Q-C. as 
arbitrator.

The claim in respect of which the dispute arose 
was a claim by Mr. Jamieson, who was the owner 
of the steamship Abrota, against the _Newcastle 
Steamship Freight Insurance Association, for 
762Î., alleged to be due under a marine policy of 
insurance for 8001. upon the freight of the Abrota, 
which policy was dated the 23rd Feb. 1893, and 
was executed by the association. I f  was a time 
policy, the insurance being from the 20th Feb. 
1893 to the 20th Feb. 1894, and the rules of the 
association formed part of the policy. The risks 
insured against included perils of the sea (rule (3), 
and by rule 8 it  was provided that " no claim 
arising from the cancelling of any charter, nor 
for loss of time under a time charter, should be 
allowed.”

On the 10th Oct. 1893, whilst the policy was in 
force, a charter-party was entered into between 
the owners of the Abrota and Messrs. Math. 
Ullem & Cie., of Honfleur, by which the Abrota 
was chartered by Messrs. Uliern to proceed to 
Kotka, and there load a cargo for Honfleur.

On the 4th Oct. 1893, the Abrota left St. Peters
burg for Kotka, and on the same day stranded. 
On the 15th Oct. she was got off, and soon after
wards it  was found that she had sustained con
siderable damage. The repair of the damage was 
commenced on the 31st Oct., and was completed 
on the 11th Dec. In  the meantime about the 4th 
Dec., the port of Kotka had become closed for the 
winter by ice.

On the 26th Oct. 1893, the charterers sent a 
telegram to Mr. Jamieson, inquiring whether the 
Abrota would load at once, or he would cancel 
the charter-party. The telegram was in French 
as follows :

Télégraphiez si Abrota chargera immédiatement ou si 
vous résiliez.

On the 27th Oct. Mr. Jamieson wrote to his 
brokers, asking them to reply to the charterer’s 
telegram, and stating as follows ••

The position is i f  we cancel the charter we void our 
insurance. Now i t  is for the cargo owner to act, that is 
to say, charter another steamer and bring the cargo 
away, giving us notice of their intention of doing so, 
and for them to run the risk of cancelling the charter 
as we cannot take this responsibility on our shoulders.

The brokers accordingly wrote to the charterers 
in accordance with Mr. Jamieson’s instructions, 
and the charterers, on the 31st Oct., sent to Mr. 
Jamieson this telegram :

Your agents have declared the Abrota is unable to 
fu lfil the charter, inviting us to charter another ship, the 
charter of the Abrota is therefore annulled.

On the same day Mr. Jamieson replied by a 
telegram :

Abrota cannot agree cancel charter ; i f  yon forward by 
another steamer, you must take all responsibility.

The charterers being unwilling to wait for the

Abrota, refused to load her under the charter- 
party, and forwarded their cargo by anothei 
stG&mGi*.

The arbitrator found as a fact that on the 14th 
Oct 1893 the vessel was damaged by perils of the 
sea, and that the time necessary for repairing 
such damage was so long that the voyage contem
plated in the charter-party became m a com
mercial sense impossible. He found that on the 
31st Oct. 1893 there was no probability that the 
vessel could be loaded at Kotka within a reason
able time, and that the charterers were therefore 
entitled then to give, and did give, notice to the 
shipowners that they would not load the vessel 
under the charter-party. He also found that 
there was under these circumstances a loss of 
freight by perils insured against in respect of 
which Mr. Jamieson would be. entitled to recover 
762Z from the assurance association if his claim 
was not a claim arising from the cancelling of any 
charter-party within the meaning of rule 8.

Construing the words of rule 8 in the sense in 
which they would be ordinarily understood by 
men of business, especially haying regard, to the 
obiect of the words in question, the arbitrator 
found that under the circumstances set forth the 
charter-party was cancelled within the meaning of 
the rulefanihe found that Mr. Jamieson’s claim 
was a claim arising from the cancelling of a

ChSuh^ctatoythe opinion of the court on the ques
tion stated, he awarded that Mr. Jamieson was 
not entitled to recover anything from the associa
tion in respect of the matters in dispute, and he 
Awarded that Mr. Jamieson should pay to the 
association the taxed costs of the reference and

No witnesses were called before the  ̂arbitrator 
to prove that the word “ cancelled _ had any 
technical or peculiar meaning in shipping or 
insurance business, and it was not contended that 
the word had acquired any such technical oi 
peculiar meaning.

T h e  question for the opinion of the court was 
whether, under the circumstances, the claim of 
M r Jamieson was a claim arising from the cancel
ling of a charter-party within the meaning of 
rule 8.

Biqham, Q.C. and H. F. Boyd for the plaintiff.
_The question is whether there was a cancellation
of the charter-party within the meaning of the 
rule and upon this point we submit that the 
arbitrator was wrong in holding that there was a 
cancelling of the charter-party, and that therefore 
the plaintiff is entitled to recover, as his claim is 
not a claim arising from the cancelling of a 
charter-party. No doubt it had become impossible 
to repair the vessel in time for the voyage, but 
that is not a cancellation of the charter. A  
cancellation must be an act done by both parties, 
-just as the rescinding of a contract, but at the 
same time there may be a provision in the contract 
giving an option to cancel, in which case it may 
be done by one party. But if there be no such 
power or option, it  can only be done by both 
parties. In  Jackson v. The Union Marine 
Insurance Company Limited (2 Asp. Mar. Law 
Cas. 435 ; 31 L.' T. Rep. 789; L  Rep. 10
0. P. 125), the facts were very similar to those 
in the present case, and it was there found as a 
fact that the time necessary for getting the
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stranded ship off and repairing her was so long as 
to put an end, in a commercial sense, to the specu
lation between the shipowners and the charterers, 
and upon that the Exchequer Chamber held that 
there was a loss of the chartered freight through 
perils of the sea, and that the shipowner could 
therefore recover. The finding of fact there was 
exactly the same as the finding of fact here. 
Where there is a cancelling date, such as a day 
fixed for loading, then, if the ship does not arrive 
on that day, the party who is to load may refuse 
to load, and may treat the charter as cancelled. 
[Charles, J.—The arbitrator has found that the 
voyage had become in a commercial sense im
possible, and the question now is whether that 
amounts to a cancellation.] Cancellation can only 
be effected by the act of both parties. [Charles, 
^■ That is the very question here.] In  the tele
gram of the 26th Oct. the word “ resiliez ” is 
used; that is equivalent to the word “ cancel,” 
and our contention is that, unless there is a can
celling date or a cancelling option—which there 
was not here—cancellation can only be done by 
both parties. On the 14th Oct. when the vessel 
was incapable of performing the voyage, the 
contract came to an end, but was not “ cancelled.” 
In  the case of The Mercantile Steamship Company 
Limited v. Tyser (5 Asp. Mar. Law Cas. 6 ;
7 Q. B. Div. 73), where the judgment was for the 
defendant, the charterers had under the charter 
the option of cancelling the charter-party. That 
case, therefore, is different from this case, as here 
there is no such option.

Finlay, Q.B. (Scrutton with him) for the defen
dant association.—The finding of the arbitrator 
here was perfectly correct, and the defendants 
ought to succeed. For the plaintiff to succeed it 
is necessary for him to make out as a matter of 
law that the word “ cancelled ” has not the 
meaning in that rule that the arbitrator has 
found. We submit that the meaning the 
arbitrator has found is the true legal meaning of 
the word “ cancellation.” In  Adamson v. The 
Neivcastle Steamship Freight Insurance Associa
tion (the same association as in this case, 4 Asp. 
Mar. Law Oas. 150; 41 L. T. Rep. 160; 4 Q. B. 
Div. 462), the word “ cancelled ” was used, and 
the question was whether the words “ cancella
tion of the charter-party” applied to such a 
case as the stopping of ports by the breaking 
out of war, and whether such words gave an 
option to either party to cancel the charter- 
party, or whether they put an end to the charter. 
That case is an authority for showing that whether 
we regard the circumstances here as putting an 
end to the charter-party, or as giving the option 
to put an end to it, in either event the charter- 
party came to an end by cancellation, and the 
plaintiff is not entitled to recover. The conten
tion for the plaintiff here has been that to produce 
cancellation you must have the exercise of the 
volition of both parties, and that the consenting 
minds of both may cancel. But suppose that the 
charterers and shipowner had met and agreed that 
the voyage was impossible, and that the adven
ture was at an end, that would undoubtedly be a 
cancellation. What difference, then, can it make 
if the adventure be really at an end, though they 
may not formally agree that it is so ? I t  would 
be utterly unreasonable to suppose (as the plain
tiff’s contention requires) that, if the parties had 
met and agreed that the charter-party had come

to an end then, there should be no claim and no 
liability, but that if there was no such agreement 
there would be liability on the part of the defen
dants. Here it  was not the perils of the sea that 
caused the freight to be lost, but the exercise of 
the right to cancel owing to the impossibility of 
the voyage, and that brings the case within the 
principle laid down in

The Mercantile Steamship Company Limited v.
Tyser, 7 Q. B. Div. 73 ; 5 Asp. Mar. Law Cas. 6.

In  Stroud’s Judicial Dictionary, for the meaning 
of the words “ cancelled,” and charter-party “ to 
be cancelled,” reference is made to the case of 
Adamson v. The Newcastle Steamship Freight 
Insurance Association (ubi sup.), and in the 
Imperial Dictionary “ cancel ” is said to be de
rived from “ cancellare,” and means “ to furnish 
with lattice work, to cancel by drawing lines 
across in the form of lattice work ; to annul or 
destroy,” &c. ; and as to the meaning of the word 
“ résiliez ” in the telegram, Littré in his dictionary 
gives it as equivalent to “ annul.” He also referred 
to the cases of

The Inman Steamship Company Limited v. Bischoff,
5 Asp. Mar. Law Cas. 6 ; 47 L. T. Rep. 581 ;
7 App. Cas. 670 .;

The Bedmtin, 7 Asp. Mar. Law Cas. 391 ; 69 L. T.
Rep. 782 ; (1894) P. 1.

Boyd in reply.—“ Cancellation ” is a word used 
actively, and it  implies some act of the parties 
done by agreement. I t  is derived from the verb 
“ cancellare,” which is an active verb, and means 
inclosing with lattice work, or drawing lines 
across, such as crossing a stamp or bill. What 
has taken place here has been a loss of the voyage 
by the perils insured against, and not a cancellation 
of the charter-party.

C h a r l e s , J.—The arbitrator finds as a fact 
that upon the 14th Oct. the vessel was damaged 
by perils of the sea; that the time necessary 
for repairing the damage was so long that the 
voyage contemplated in the charter-party became 
in a commercial sense impossible, and that (con
struing rule 8 in the sense in which he considers 
them to be ordinarily understood by men of 
business) under the circumstances the charter- 
party was cancelled within the meaning of the 
rule, and that Mr. Jamieson’s claim was a claim 
arising out of that cancellation, and therefore 
falls within the terms of clause 8. That being so, 
the whole question we have to determine is whether 
total frustration of the adventure by reason of the 
vessel stranding on the 4th Oct. does or does not 
amount to a cancellation of the charter within the 
meaning of that clause. There can be no doubt, 
having regard to the finding of the arbitrator, 
that it must be taken that this adventure was 
absolutely frustrated. That is especially found in 
the case, and therefore, had there been no special 
words in clause 8, the case would have been similar 
to the case of Jackson v. The Union Marine In 
surance Company (ubi sup.), where the effect of a 
total frustration of the adventure was fully con
sidered by the court of the Exchequer Chamber, 
and where the court were of opinion that the 
adventure had been totally frustrated, and that 
the charterer could no longer have been forced to 
load the cargo which he undertook to load on board 
the ship, and. for which the freight was to be paid. 
The court having arrived at the conclusion that 
the adventure was totally frustrated, went on to
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arrive at the further conclusion that the freight 
had been lost, and lost by the perils of the sea, 
and therefore, that the risk attached which was 
provided for by the policy of insurance, and that 
the insurance company were liable to pay. The 
court came to the conclusion that, the charterer 
being no longer bound to load, the chartered 
freight had been lost, and lost in consequence or 
the stranding of the ship. That case undoubtedly 
would apply here were it not for this restrictive 
clause, because here the arbitrator has found what 
the Court of Exchequer Chamber found in that 
case, that the adventure being totally frustrated, 
the charterer was not bound to load, and if he 
had chosen to load for a summer voyage instead 
of the voyage he intended, an autumn voyage, it 
would have been under a new contract, and not 
under the charter-party at all. In  other words, 
as I  understand the judgment of Bramwell, B-, id  
the Exchequer Chamber, the court came to the 
conclusion that the charter-party was at an end 
as a contract between the parties. Bramwell, B. 
says (2 Asp. Mar. Law Cas. at p. 443; 31 L. T. 
Rep. at p. 793; L. Rep. 10 C. P. at p. 145): 
“ There is, then, a condition precedent that the 
vessel shall arrive in a reasonable time. On 
failure of this the contract is at an end and 
the charterers discharged, though they have no 
cause of action, as the failure arose from an 
excepted peril. The same result follows, then, 
whether the implied condition is treated as one 
that the vessel shall arrive in time for that ad
venture, or one that it  shall arrive in a reasonable 
time, that time being, in time for the adventure 
contemplated. And in either case . . • non
arrival and incapacity by that time ends the 
contract; the principle being, that, though non
performance of a condition may be excused, _ it 
does not take away the rig lit to rescind from him 
for whose benefit the condition was introduced.” 
Then the learned judge goes through the autho
rities, and proceeds : “ Then, there are the cases 
which hold that, where the shipowner has not 
merely broken his contract, but so broken it that 
the condition precedent is not performed, the 
charterer is discharged. Why P Not merely 
because the contract is broken. I f  it is not a 
condition precedent, what matters it whether it 
is unperformed with or without excuse P Not 
arriving with due diligence, or at a day named, is 
the subject of a cross action only. But not 
arriving in time for the voyage contemplated, but 
at such a time that it is frustrated, is not only a 
breach of contract, but discharges the charterer. 
Taylor v. Caldwell (8 L. T. Rep. 356 ; 3 B. & S. 
826) is a sti'ong authority in the same direction. ’ 
Taylor v. Caldwell (ubi sup.) was a case in which 
during the time that a music hall had been let by 
one party to another, the hall was burnt to the 
ground, and it was held in a considered judgment 
given by Blackburn, J., that owing to the dis
appearance of the music hall—it having been 
burnt to the ground before the time of perfor
mance came—that the contract came to an end, 
that there was nothing for it to operate upon, and 
it  became impossible of performance. Again, 
Bramwell, B. goes on to say in Jackson’s case : 
“ But, if I  am right, that the voyage, the adven
ture, was frustrated by perils of the seas, both 
parties were discharged, and a loading of cargo in 
August would have been a new adventure, a new 
agreement.” Nothing could be clearer than those

words to show that the learned judges were of 
opinion that the agreement had come to an end in 
the events which had happened. Here the same 
event has happened as had happened in the case 
of Jackson v. The Union Marine Insurance Com
pany (ubi sup.), namely, that the voyage contem
plated by the charter-party had become impossible. 
As I  understand the meaning of that case, there
fore, the agreement is at an end ; the chartered 
freight has been lost; the risk which has been 
insured against has arisen, and the insurance 
company is liable. Then comes the question in 
the case: Is the insurance company to remain 
liable notwithstanding the insertion of these re
strictive words in clause 8 ? I  have come to the 
conclusion that the arbitrator was right, and that 
the liability no longer existed. “ Cancellation,” I  
agree, is not a happy word to use in reference to 
this matter, nor would “ rescission ” be a very 
accurate word to use. But the substance of the 
matter is that the charter-party has ceased to 
exist. That being so, the mode in which that fact 
is indicated appears to me to be comparatively 
immaterial. I t  is true that in one sense the word 
“ cancellation ” points to an act of the parties, 
and that was really the main argument for the 
plaintiff. I t  was said that a fact which happened, 
namely, the impossibility of the adventure, cannot 
cancel the contract; but the parties can, and here 
the parties have not, as they have done nothing. 
But in my judgment “ cancellation ” can be 
effected in the sense m which the word is here 
used, by the occurrence of facts which have indi
cated that the charter-party has become annulled, 
has ceased to exist, and I  think it would be putting 
an undue restriction upon the word “ cancella
tion ” to hold that it means something or other 
done by either party. I t  is suggested for the 
plaintiff that the charter-party still exists as an 
agreement. I  differ from that suggestion, and I  
do not think that it  exists as an agreement at all 
any longer; it has passed away. The voyage which 
was contemplated can never be performed, and 
the agreement therefore has come to an end, and 
is annulled. I f  we were to hold otherwise, the 
singular result would follow that if the parties 
had met together and had agreed that neither 
party should bring an action against the other, 
then this clause would apply. .Surely the same 
result must follow if the facts have taken place 
which prevent, in point of law, either party 
bringing an action against the other. I  think, 
therefore, upon the whole, that it  would be an 
undue restriction to say that the word “ cancel
lation ” only applies to that clause of a charter- 
party where the charterer is bound to cancel on 
some day mentioned in it, and I  think that the 
clause really does include all the cases in 
which, in point of fact, the charter-party has 
ceased to have any effective existence. Upon 
these grounds, therefore, I  think that the arbi
trator was right.

K e n n e d y , J.—I  agree in the conclusion arrived 
at, and for the same reasons, and I  do not add 
anything.

Judgment for the defendants with costs.
Solicitors for the plaintiff, Botterell and Roche.
Solicitors for the defendants, Thomas Cooper 

and Co.
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Tuesday, Jan. 29,1895.
(Before W i l l s  and W r i g h t , JJ.)

R e g . v. H u g g in s  a n d  a n o t h e r  (Justices o f
Gravesend); Ex parte C l a n c y , (a)

Justice of the peace—Interest disqualifying—Bias 
—Justice belonging to privileged class for whose 
benefit proceedings are taken—Merchant Ship
ping Act 1854 (17 & 18 Viet. c. 104), s. 361.

C., an unlicensed pilot, was convicted by a court 
of summary jurisdiction under sect. 361 of the 
Merchant Shipping Act 1854, of having continued 
in charge of a ship after a qualified pilot had 
offered to take charge of her. M., one of the six 
justices who sat to hear and determine the case, 
was a duly qualified pilot and licensed for the 
same pilotage district, but for more than forty 
years he had been a “ choice ” pilot, that is, a 
pilot chosen and engaged beforehand by ship
owners, and for the last nineteen years he had 
been, and was at the date of the conviction, in 
the service of a large steamship company, who 
were entitled to his exclusive services, and who 
never employed unlicensed pilots.

Held, that, as M. belonged to a small class of 
privileged persons for whose protection the pro
ceedings were taken,' there was such a reason
able apprehension of bias as to disqualify him 
from sitting, and that therefore the conviction was 
bad.

R u l e  calling on Henry Huggins and another, 
justices of the peace for the borough of Graves
end, and William Larkins, to show cause why a 
writ of certiorari should not issue for the removal 
of a conviction of Thomas James Clancy, for 
assuming and continuing in the charge of a ship 
as an unqualified pilot after a qualified pilot (the 
said William Larkins) had offered to take charge 
of her, and why the conviction should not be 
quashed on the ground that Thomas Martin had 
an interest in the subject-matter of the conviction.

A t a court of petty sessions held on the 10th 
Oct. 1894, in and for the borough of Gravesend, 
Thomas James Clancy was summoned by William  
Larkins, for that he on the river Thames, then 
being an unqualified pilot, did unlawfully assume 
and continue in. charge of a certain ship after the 
said William Larkins, a duly qualified pilot, had 
to his knowledge offered to take charge of her.

Six justices sat to hear and determine the case, 
and Clancy was convicted. After his conviction 
it  came to his knowledge that one of the justices
__r Thomas Martin, who resided at Gravesend
—was a pilot duly licensed by the Trinity House 
to take ships down the Thames to Gvavesend, and 
also from Gravesend to the sea, and that at the 
time of the hearing and determination of the said 
summons against him, Mr. Martin was a duly 
qualified pilot, actively engaged as a pilot at 
Gravesend and in the London pilotage district.

The present rule for a certiorari was then 
obtained at the instance of Mr. Clancy, upon the 
grounds that Mr. Martin, being a licensed pilot, 
was in competition with unlicensed pilots, and 
therefore had a pecuniary interest in the result of 
the conviction and a substantial bias against the 
accused, and so was disqualified from sitting to 
hear and determine the case.

In  an affidavit filed by Mr. Martin, he said that 
he never had, and has not now any interest what- 

(a) Reported by W. W. Orb, Esq., BnrrtBter «.t-Lnw.

ever in the conviction of Clancy; that although 
he is a duly licensed Trinity House pilot, he does 
not in any way compete with Clancy, or any other 
unlicensed pilot; that the only licensed pilots 
who in any way. compete with Clancy are those 
licensed pilots who take “ turns ” at a pilot 
station, and that he does not and never has taken 
any part in the “ turn ” system; that for forty- 
three years he has been a licensed “ choice 
pilot (that is, a pilot chosen and regularly engaged 
beforehand by ship owners to pilot their ships); 
that for nineteen years last past he has acted as a 
“ choice” pilot for the Peninsular and Oriental 
Steam Navigation Company only ; that for five 
years last past he has acted as pilot on the out
ward voyages only of the ships of the said com
pany ; that he goes on board the said̂  ships at 
Gravesend on the days appointed for sailing, and 
his licence entitles him to pilot the said ships as 
far as the Isle of W ig h t; that the ships of the 
said company never employ unlicensed pilots, but 
employ “ choice” licensed pilots only, and that 
Mr. Clancy could not therefore compete with him 
in his employment as pilot of the ships of the 
company; that under the terms of his engage
ment with the company, the company are exclu
sively entitled to his services as pilot, and that he 
is not entitled to offer his services as pilot to any 
other employer so long as his engagement con
tinues, and that therefore he cannot compete with 
Mr. Clancy in acting as pilot of ships other than 
those of the company; that in becoming party to 
the said conviction he was not in any way 
influenced by favour or prejudice for or against 
the accused or the class of pilots of which he is 
one, but acted solely on the evidence before him, 
and that the justices were unanimous in con
victing Mr. Clancy.

The Merchant Shipping Act 1854 (17 & 18 Yict. 
c. 104) provides :

Sect. 360. A qualified pilot may supersede an unquali
fied pilot, but i t  shall be lawful for the master to pay 
to such unqualified pilot a proportionate sum for his 
services, and to deduct the same from the charge of the 
qualified pilot.

Sect. 361. An unqualified pilot assuming or continuing 
in the charge of any ship after a qualified pilot has 
offered to take charge of her, or using a licence which 
he is not entitled to use for the purpose of making him
self appear to be a qualified pilot, shall for each offence 
incur a penalty not exceeding fifty pounds.

Sect. 362. An unqualified pilot may, within any pilotage 
distriot, without subjecting himself or his employer to 
any penalty, take charge of a ship as pilot under the 
following circumstances ; that is to say, when no qualified 
pilot has offered to take charge of such ship, or made a 
signal for that purpose, &c.

Poland, Q.C. and It. D. M uir for Larkins 
showed cause—Mr. Clancy was an unlicensed 
pilot, and as he had continued in charge ot the 
ship after the prosecutor in the action, a qualified 
pilot, had offered to take charge of her, he had 
undoubtedly committed an offence under sect. dot. 
I t  is said here that Mr. Martin, being a qualified 
pilot, was in competition with the class of un
licensed pilots, and therefore with Clancy, and 
that he was in consequence, disqualified brom 
sitting as having an interest in the result. 1 here 
are three classes of cases where a person has been 
held disqualified from acting as a judge, namely, 
where he acts as prosecutor and judge; where he 
has a pecuniary interest in the result ot the pro-
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ceedings; and where he has such a substantial 
bias as would prevent him from a ‘ting as an 
impartial judge. A person then, to be tree from 
disqualification, must not act as prosecutor and 
judge, must have no pecuniary interest m tne 
result, and must have no substantial bias:

Reg. v. Handsley and others, 8 Q. B. Div. 383.
[ W r i g h t , J.—Actual bias is not necessary.] 
There must be a substantial bias; the mere 
possibility of bias will not be sufficient to dis
qualify :

Rea. v. Myers and others, 34 L. T. Rep. 247 ; 1 Q* B.
D iv . 173.

[ W i l l s , J .— This person had a legal right to go 
and compete with the accused if he chose, and 
had he not therefore an interest in the result r] 
The substance is that he had not the smallest 
personal interest of any kind in the matter. He 
says he is in the permanent and sole employment 
of tliis company, and therefore he could have no 
interest as a competitor with Clancy. The oases 
on the point are collected in Reg. v. Handsley 
(ubi sup.), and the present case does not fall within 
the rule laid down in that case. In  the case of 
Reg. v. Allen and others (33 L. J. 98, M. C.), the 
point was considered as to disqualification by 
reason of justices having a direct interest in the 
matter, and the case of Ex parte Pettitmangin, 
referred to in a note to that case (at p. 99), is in 
favour of our contention, as there the court, 
refused a rule for a certiorari to quash a conviction 
by two justices, one of whom was a member of a 
watch committee which had given instructions for 
the prosecution. So the judgments of Cotton 
and Bowen, L.JJ., in the case of Leeson v. 'The 
General Council of Medical Education and Regis
tration (61 L. T. Rep. 849 ; 43 Ch. Div. 366), show 
that there was no disqualification here._ There 
are numerous cases, such as jirosecutions for 
cruelty to animals, where the justices may be 
interested in the result, and yet no disqualifi
cation. I t  is not enough merely to connect the 
justices with the prosecution in some form or 
other; and this is quite consistent with the de
cision in

Reg. v. The London County Council; Ex parte 
Akkersdyk, 66 L. T. Rep. 168 ; (1892) 1 Q. B. 190.

We can find no case exactly like the present, and 
if this conviction be quashed the decision will go 
beyond any case yet decided. Clancy was no more 
a competitor than a pilot acting for any other 
port, and even if Martin’s engagement with 
the Peninsular and Oriental Company were 
terminated, Clancy could not compete with him 
in his employment as pilot, and therefore Martin 
could have no pecuniary interest whatever in the 
result.

R. W. Burnie in support of the rule.—I  rely 
upon both grounds of the rule, and I  submit that 
Mr. Martin was disqualified both on the ground 
of pecuniary interest, and on the ground of bias. 
He had a pecuniary interest in the result of this 
particular conviction, in the subject-matter of this 
conviction. [ W r i g h t , J.—There was no pecuniary 
interest.] He had a pecuniary interest to this 
extent that, at any moment he might become a 
pilot competing with unqualified pilots, and the 
cases show that the very slightest pecuniary 
interest, however small, is sufficient to disqualify. 
I  also rely on the second ground of the rule that

there was a likelihood of real, substantial bias, 
although no bias may in fact have existed. The 
qualified pilots at Gravesend are a small class, 
and by the rules of the Trinity House, if a person 
has not offered his services before a certain age 
he cannot become a qualified pilot, although he 
may continue to act after that age it he be 
already qualified. The class is therefore limited, 
and selected not by open competition, but in that 
limited way. I t  is not illegal to be an unqualified 
pilot, and in fact in certain cases the section 
under which Clancy -was convicted (sect. 361), 
allows an unqualified pilot to take charge of a 
compulsory ship, and as a fact an unqualified pilot 
is preferred by masters of ships, and conse
quently the qualified pilot comes into direct com
petition with the unqualified pilot. He would 
come into the keenest competition with that class 
to which Clancy belongs, namely, unqualified 
pilots. Apart from the question of pecuniary 
interest, I  submit that this is a case where we 
have on the one hand an unqualified pilot 
legally entitled to take charge of ships, and 
on the other hand the limited class of qualified 
pilots to which Mr. Martin belongs, and it is 
therefore a clear case of a real probability of 
bias.

W i l l s , J .—This is a case of some difficulty, 
because, as in all such cases, it  is difficult to keep 
separate the different questions of interest, bias, 
and the risk of bias. Undoubtedly in some of the 
decisions on this subject there has been confusion 
in the terms used in cases where the disqualifica
tion is pecuniary interest, and in cases where the 
disqualification is bias. Again, there are other 
cases where the objection was not so much on the 
ground of bias, as on the ground that the same 
person cannot act as prosecutor and judge. There 
have been other cases in which the tribunal giving 
the decision was not properly speaking a judicial 
bodj’, but was acting in such a way that, although 
it was not a judicial body, its proceedings were 
contrary to natural justice, and upon that ground 
the decision was not allowed to stand. In  each 
one of these qualifying circumstances the con
siderations are not identical, and unless this is 
clearly kept in mind we may be led astray by 
expressions perfectly right with regard to certain 
states of facts, but incorrect with regard to such 
a case as this. Now in this case the facts which 
seem to be important are those relating to the 
question of bias, because the point as to pecuniary 
interest is out of the question. The point, then, 
we have to decide is whether there was bias, that 
is, actual bias, or a reasonable risk of bias—such 
a reasonable apprehension of bias as a man might 
justly entertain; and we have also to consider 
what the result would be in the future if  similar 
things were allowed to be done in similar circum
stances. I  do not myself for a moment attribute 
to Mr. Martin that he was subject to actual bias. 
There are no facts stated in the affidavits upon 
which we could come to that conclusion. But at 
the same time he does belong to a small class of 
privileged persons for whose protection against 
unlicensed pilots these proceedings were taken. 
That seems to me to be the important point here, 
namely, that Mr. Martin belongs to a small class 
of privileged persons whose privileges were being 
interfered with by Clancy. I  cannot help thinking 
that under such circumstances the result is not 
satisfactory, and in the interests of the adminis-
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tration of justice this conviction ought not to be 
allowed to stand. I t  is most important in the 
administration of justice by magistrates, who now 
have so many jurisdictions to exercise, that such 
administration should be free not only from any 
interference by motives which ought not to 
influence judicial tribunals, but also from any 
appearance of conduct which might give reason
able apprehension of such motives. I f  such 
reasonable apprehension became general it  might 
seriously interfere with the administration of 
justice, and impair the confidence which the public 
ought to have in such administration. Suppose, 
as has been very properly put by my brother 
Wright during the argument, that all the justices 
had been licensed pilots, or that all had been un
licensed pilots, could anyone say that it would 
have been a proper tribunal to try such a case as 
this. There can be only one answer to that ques
tion, and the same principle applies here where 
one only of the justices was a licensed pilot. 
Without attributing to Mr. Martin anything 
approaching to misconduct, or anything more than 
a mistake which was natural under the circum
stances, as no objection was made to him, I  think 
there is enough in this case to justify us in saying 
that the constitution of the bench was not such 
as it ought to have been, and the key-note of my 
judgment therefore is that this gentleman belonged 
ito a small class for whose benefit these proceed
ings were taken.

W r i g h t , J.—I  am of the same opinion, and 
for the ąame reasons. Mr. Poland has referred to 
cases Where this court has been asked to interfere 
on somewhat similar grounds with the proceedings 
of administrative bodies—not courts of justice, 
but administrative bodies such as the county 
council, or the college of physicians. But there 
is a real difference between the two cases. We 
ought to be very slow indeed to interfere with 
those outside bodies, unless something really 
wrong has been done ; but not so with regard to 
inferior courts. W ith regard to them we ought 
to act on slighter grounds than 'in the case of 
administrative bodies. Rulp absoiute

Solicitor for applicant, E. H. Bedford.
Solicitors for Larkins, Sismey and Bismey, for 

Tolhurst, Lovell, and Clinch, Gravesend.

Wednesday Jan. 30, 1895.
(Before L a w r a n c e  and W r i g h t , JJ.)
S t a f f o r d  (app.) v. D y e r  (resp.). (a) 

Compulsory pilotage— TJnexempted vessel Qualifi
cation of pilot—Refusal to take pilot Liability 
of master—Merchant Shipping Act 1854 (17 & 
18 Viet. c. 104), s. 353— Order in Council, Feb. 5, 
1873.

The Merchant Shipping Act provides, by sect. 353, 
that every master of any unexempted ship, 
navigating within a compulsory pilotage district, 
who, after a qualified pilot has offered to take 
charge of such ship, either himself pilots such ship 
without possessing a pilotage certificate enabling 
him so to do, or employs or continues to employ 
an unqualified person to pilot her, shall for every 
such offence incur a penalty of double the amount
(o) Reported by W. H. Horsfall, Esq., BarriBter-at-Law.

of pilotage demandable for the conduct of such 
ship.

The appellant was the holder of a licence which 
entitled him to act as pilot for the purpose of 
conducting exempted ships, and no others, up and 
down the river Thames. The respondent was the 
master of an unexempted ship which the appel
lant offered to pilot on an occasion when she was 
navigating up the river Thames, no pilot 
licensed to pilot unexempted ships having offered 
his services. The respondent refused to accept 
the services of the appellant, and employed an 
unlicensed pilot to navigate the ship.

The appellant sought to recover a penalty against 
the respondent under the above section on the 
ground that he was a qualified pilot.

Held, that the respondent was not liable to a 
penalty, as the appellant was not a qualified 
pilot for the purpose of navigating the respon
dent’s ship.

T h i s  was a case stated by two of Her Majesty’s 
justices of i he peace, acting in and for the borough 
of Gravesend.

On the 5th Oct 1894 the justices heard and 
dismissed a certain summons issued upon ̂ an 
information preferred by the appellant against 
the respondent under sect. 353 of the Merchant 
Shipping Act 1854 (17 & 18 Yict. c. 104),for that 
the respondent on the 27th Sept. 1894, on the 
river Thames, at and in the said borough, then 
and there being the master of the ship Falcon, 
then navigating within the compulsory district 
called “ the London District,” unlawfully (after 
the appellant, a qualified pilot, had, to the know
ledge of the respondent, offered to take charge of 
such ship) did employ and continue to employ an 
unqualified person, namely, one George Kemp, to 
pilot her.

The following facts were proved on the first 
hearing :

The respondent was the master of the British 
steamship Falcon which trades and carries 
passengers between London and Hull. On the 
27th Sept. 1894 the Falcon was off Gravesend, and 
was then carrying passengers on a voyage from 
Hull to London, when the appellant offered to take 
charge of her as pilot from Gravesend to London. 
The respondent refused the appellant’s offer. The 
appellant is licensed to pilot exempted ships 
between London and Gravesend. When the 
appellant offered to take charge of the ship, no 
pilot licensed to pilot between London and Graves
end unexempted ships carrying passengers between 
places in the United Kingdom had offered his 
services. After the offer and refusal, the respon
dent continued to employ an unqualified person, 
one Kemp, to pilot the ship from Gravesend to 
London, which is within the compulsory pilotage 
district called “ the London District.”

Among the different classes of pilots for the 
river Thames between London Bridge and Grave
send are the following : (1) The fully qualified 
pilots who are free from the restrictions of the 
other classes hereinafter _ named. _ (2) Those 
licensed under the Order in Council of the 1st 
May, 1855 who until after a term of service and 
further examination are limited to ships not 
exceeding fourteen feet draft, unless there shall 
be no fully qualified pilot to be obtained.  ̂ (3) 
Those licensed under the same Order in Council to 
pilot home trade passenger ships only. (4) Those
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licensed under the Order in Council of the oth 
Feb. 1873, to pilot exempted ships and no others. 
The appellant belongs to this class. (5) Filots 
who have no licence from any pilotage authority. 
Kemp belongs to this class.

I t  was contended on behalf of the appellant • 
(1) That the appellant was a “ qualified phot, 
within the meaning of sect. 353 of the Merchant 
Shipping Act 1854. (2) That, if the appellant was 
so qualified, the respondent had incurred the 
penalty named in the section. The case¡ofI  he 
Carl XV. (7 Asp. Mar. Law Cas. 242; 68 L. 1. 
Rep. 14!); (1892) P. 132, 324) was cited in support 
of these contentions.

On behalf of the respondent it  was contended 
that the appellant was not a qualified pilot within 
the above section, and that, therefore, no penalty 
had been incurred by the respondent.

The justices being of opinion that the appel
lant was not a “ qualified pilot ” for the ship 
within the meaning of sect. 353 of the Merchant 
Shipping Act 1854, and that therefore no penalty 
had been incurred by respondent, dismissed the 
summons and information.

The licence of the appellant was dated the 
23rd March 1892, and the material portion was 
as follows:

This licence does not authorise the bearer to pilot 
any ship carrying passengers. Pilot for exempted 
ships . . .

We, the Trin ity House . . .  do hereby appoint 
and licence the said Edward George Stafford to act as a 
pilot for the purpose of conducting exempted ships and 
no others np and down the river Thames between 
London Bridge and the Town Pier, Gravesend . . •
Provided always that this licence shall not authorise or 
empower the said Edward George Stafford to supersede 
in the charge of any ship any other pilot duly licensed 
by the Trin ity House for the said navigation between 
London Bridge and Gravesend.

The Merchant Shipping Act 1854 (17 & 18 Viet, 
c. 104), enacts:

Sect. 2. “  Qualified pilot ”  shall mean any person duly 
licensed by any pilotage authority to conduct ships to 
which he does not belong.

Sect 353. Subject to any alteration to be made by 
any pilotage authority In pursuance of the power here
inbefore in that behalf given, the employment of pilots 
shall continue to be compulsory in a ll districts m which 
the same was by law compulsory immediately before the 
time when this Act comes into operation : and all exemp
tions from compulsory pilotage then existing within such 
districts shall also continue in force; and every master 
of any unexempted ship navigating within any such 
district who, after a qualified pilot has offered to take 
charge of such ship or has made a signal for that pur
pose, either himself pilots such ship without possessing 
a pilotage certificate enabling him so to do, or employs 
or continues to employ an unqualified pilot to pilot her 

shall for every such offence incur a penalty of 
double the amount of pilotage demandable for the 
conduct of such ship.

The appellant obtained his licence under the 
provisions of an Order in Council of the 5th Feb. 
1873 (see Maude and Pollock’s Law of Merchant 
Shipping, 4th edit., vol. 2, p. 79), which provides:

Paragraph 2 (1) that such licence shall authorise him 
to act as pilot only on board such exempted ships, and 
no others ; all pilots so licensed being intended to be 
designated “  pilots for exempted ships ; ”  (2) that such 
licence shall not authorise him to supersede in the charge 
of any ship any other pilot duly licensed by the Trin ity

Y ol. V II . ,  N. S.

House for the said navigation between London Bridge 
and Gravesend.

Sir W. Phillimore and M uir for the appellant. 
—I t  is submitted that the decision of the justices 
was wrong. The appellant is a “ qualified pilot, 
and although he only holds a licence to pilot 
exempted ships, yet, if there is no qualified pilot 
ready to pilot an unexempted ship, the appellant 
is entitled to do so in preference to an unqualified 
pilot. The man who acted as pilot of this ship 
was not a qualified pilot. I t  has been held that a 
ship is not liable for the injury caused by the 
negligence of a pilot when navigating in a com
pulsory pilotage district although, the pilot does 
not hold a licence which qualifies him to act as 
pilot of such ship :

The Carl XV., 7 Asp. Mar. Law Cas. 242; C8 
L. T. Rep. 149 ; (1892) P. 132, 234.

Aspinall, Q.C. and Isaacs were not called upon.
Lawrance, J.—I  think that this appeal must 

be dismissed. The licence which the appellant 
held authorised him to pilot exempted ships and 
no others, and the ship in the present case appears 
to have been an unexempted ship. He received 
his licence under the terms of an Order in Council 
which contains no proviso that he is to be entitled 
to supersede an unqualified pilot in charge of a 
ship for which he himself is not qualified.

Weight, J.—I  am of the same opinion. In  
The Carl XV. (ubi sup.) both Sir C. Butt and 
the Court of Appeal rested their decision upon 
the words “ unless there shall he no qualified pilot 
to be obtained who has passed the said examina
tion for ships drawing more than fourteen feet of 
water.” Those words appear in the Order in 
Council under the provisions of which the pilot in 
that ease obtained his licence. There are no such 
words in the Order in Council under which the 
appellant obtained his licence, nor are there any 
such words in the licence itself. The appellant 
was only licensed for exempted ships, and he was 
therefore not qualified to pilot the ship of which 
the respondent was master. This appeal must 
therefore oe dismissed. % e s !  dismissed.

Solicitors for the appellant, Sismey and Sismey, 
for Tolhurst, Lovell, and Clinch, Gravesend.

Solicitor*for the respondent, W. Batham.

PRO BA TE, D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
Jan. 25, 26, and Feb. 6, 1895.

(Before Bruce, J.)
The Charlton, (a)

Collision— Compulsory pilotage—Bristol Channel 
Pilotage District— Port of Bristol—Pilotage 
Order Confirmation {No. 1) Act 1891 (.54 & 55 
Viet. c. 160).

A vessel lying at anchor about a mile to the north
west of the English and Welsh Grounds Light
ship in the Bristol Channel was run into by a 
steamship proceeding from Bristol to Cardiff, 
which was in charge of a pilot licensed by the 
Bristol Corporation for the port of Bristol arid 
the Bristol Channel Pilotage District. One 
rate is payable for the pilotage of a vessel from,

4 D
(a) Reported by B ctleb  A sp iv a li,, Esq., Barrister-at-Law.
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Bristol to any part of the Bristol Channel east
ward of the Holms.

In  the Pilotage Order Confirmation (No. 1) Act 
1891 (54 <£• 55 Viet. c. 160) the boundary of the 
port of Bristol between the Holms and Aust is 
stated to be “ from the westwardmost part of the 
Flat and Steep Holms, up the course of the 
Bristol Channel eastward to Aust in the county 
of Gloucester.”

Held, that the boundary of the port of Bristol 
between the Holms and Aust is a straight line 
between those two places and does not follow the 
course of the navigable channel.

Held further, that the collision being to the north
westward of such line was not within the port of 
Bristol, but as it  was within the Bristol Channel 
Pilotage District, within a part of which (namely, 
the port of Bristol) the employment of a pilot 
ivas compulsory, and as one pilotage rate was 
payable to a part of the district beyond the spot 
where the collision occurred, the pilot was not the 
defendants' servant, and they were exonerated 
from liability for his negligence.

T h i s  was an action in rem, instituted by the 
owners of the steamship Beechdene, against the 
owners of the steamship Charlton and freight, to 
recover compensation for damage occasioned by a 
collision between the two vessels on the 28th Aug. 
1894 in the Bristol Channel.

The Beechdene was at anchor about a mile to 
the north-west of the English and Welsh Grounds 
Lightship when she was run into and damaged by 
the Charlton whilst the latter was proceeding from 
Bristol to Cardiff.

The plaintiffs charged the defendants with neg
ligent navigation and not keeping a good look
out. The defendants, by their defence, denied 
that a good look-out was not kept on board the 
Charlton-, but admitted that the collision was 
solely caused by the negligent navigation of the 
Charlton. They further pleaded that the damage 
to the plaintiffs’ vessel was occasioned by the 
fault or incapacity of the pilot of the Charlton, 
that such pilot was a qualified pilot in charge of 
the Charlton at the time of the collision, and that 
the collision occurred within the Bristol pilotage 
district in which or in part of which the employ
ment of a pilot was by law compulsory on the 
defendants.

Bruce, J. found that the negligence was solely 
that of the p ilo t; and the question as to whether 
the pilot was in charge of the Charlton so as to 
relieve the owners from liability now came on for 
argument.

The Bristol Wharfage Act 1807 (47 Geo. 3, 
c. 33), s. 9, provides that all vessels (with certain 
exceptions) navigating the Bristol Channel east
wards of Lundy Island are bound to carry a 
pilot. Sect. 11 enforces a penalty upon persons 
acting as pilots without being licensed for 
the district. Sect. 17 gives power to the Cor- 
p >i ati n of Bristol to fix and establish rates of 
pilotage for all pilots licensed for the Bristol 
Channel.

By the Bristol Dock Act 1848 (11 & 12 Viet, 
c. 43), s. 66, masters are compelled to take pilots 
within the port of Bristol.

The BHstol Channel Pilotage Act 1861 (24 & 25 
Viet. c. 236), s. 4, repealed so much of sect. 9 of 
the Bristol Wharfage Act 1807 “ as relates to 
vessels navigating or passing up or down the

[Adm.

Bristol Channel, bound to or from either of the 
said ports of Cardiff, Newport, or Gloucester.”

By the Merchant Shipping Act Amendment 
Act 1862 (25 & 26 Viet. c. 63), s. 39, certain powers 
with respect to pilotage were conferred upon the 
Board of Trade, which the board was authorised 
to exercise by provisional order. In  accordance 
with these powers a provisional order was duly 
issued with regard to vessels navigating the 
Bristol Channel, and confirmed by the Pilotage 
Order Confirmation (No. 1) Act 1891 (54 & 55 
Viet. c. 160).

The order, as set out in the schedule to that 
Act, contains (inter alia) the following:

3. Notwithstanding' anything contained in the Bristol 
Wharfage Act 1807, the masters and owners of all vessels 
sailing, navigating, or passing up or down the Bristol 
Channel to or from the port of Bristol, shall be, and 
they are by this Order, exempted from all obligation to 
be conducted, piloted, or navigated, by pilots authorised 
or licensed by the mayor, aldermen, and burgesses of 
the city of Bristol, except when within the limits of that 
port, which limits are as follows : namely, from the 
westwardmost part of the Flat and Steep Holms, up the 
course of the Bristol Channel eastward to Aust, in  the 
county of Gloucester, and from the said Holms south
ward athwart the channel to Uphill, and from thence 
along the coast eastward in the counties of Somerset and 
Gloucester to Aust aforesaid, and also from Holesmouth 
in Kingroad up the Avon to the city of Bristol, together 
with the several pills lying on the said river.

Aspinall, Q.C. and Bcrutton for the defendants. 
—The collision occurred within the port of Bristol, 
and where pilotage was compulsory. The true 
construction of the Order of 1891 is, that the port 
includes all the water east of the Plat and Steep 
Holms which can be used for navigation as far as 
Aust, irrespective of whether it is north or south 
of a line drawn from Flatholm to Aust. The fact 
that the westwardmost part of the islands is 
chosen shows that the line limiting the port is 
intended to go across the channel. Pilotage was 
originally compulsory under the Bristol Wharfage 
Act 1807 for all vessels eastward of Lundy Island. 
Only a part of that compulsion was removed by 
the Act of 1861, namely, with respect to vessels 
bound to or from Newport, Cardiff, or Gloucester. 
Buteven if the collision didnotoccur where pilotage 
is compulsory, the pilot was not the servant of the 
owners, but still in charge so as to relieve them 
from liability. Pilotage is admittedly compulsory 
in the Avon, the mere fact that the pilot had 
passed out of the port does not make him the 
defendants’ servants. There was only one rate to 
pay, and this rate took him beyond the place of 
collision. This brings us within

The General Steam Navigation Company v. The 
British and Colonial Steam Navigation Company 
Limited, 20 L. T. Rep. 581 ; 3 Mar. Law Cas. O. S. 
237; L. Rep. 4 Ex. 238.

The Charlton was not employed in the coasting 
trade:

The Agricola, 2 W. Rob. 10 ;
The Lloyd’s, or Sea Queen, 9 L. T. Rep. 236; 1 

Mar. Law Cas. O. S. 391; 32 L. J. 197, Adm. 
Br. & L. 359.

Sir Walter Phillimore and Dr. Bailees, Q.C. 
(Batten with them) for the plaintiffs.— The colli
sion did not occur within the port of Bristol. 
The grant from which the definition of the port of 
Bristol is derived is obscure. Grants by the Crown
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are construed against the grantee. Where a 
grant is obscure, usage is the test:

The Duke of Beaufort v. The Mayor, Aldermen, and 
Burgesses of Swansea, 3 E x. 4X3.

Primd facie the definition means a straight line 
drawn from  point to point. As soon as the vessel 
got out of the port of B risto l pilotage ceased to 
be compulsory, and charge could have been taken 
from the p ilo t. As the Charlton w a s  bound to 
Cardiff, and was then in  the waters of the B risto l 
Channel, she was expressly, by the B risto l Channel 
Pilotage A ct 1861. exempt from compulsory 
pilotage. This case is the converse of The General 
Steam Navigation Company v. The British, Ac. 
(ubi sup.), because at the time of the collision the 
p ilo t had passed out of the lim it fo r which he was 
paid.

Aspinall, Q.C. in reply.—The Charlton had not 
passed out of the lim it fo r which the rate was 
paid. Cur. adv. vult.

Feb. 6.—B r u c e , J.—The collision in  this case 
was admitted by the defence to be caused by the 
negligent navigation of the defendants’ vessel, the 
Charlton; but the defendants denied that such 
negligent navigation was by themselves, or their 
servants, or by any person fo r whose acts they 
were responsible, and they allege that the damage 
uias caused by the default of a p ilo t who was m 
charge of the Charlton at the time of the collision, 
and that the collision occurred w ith in  the B risto l 
pilotage d is tric t in  which, or in  part of which, the 
employment of a p ilo t was by law compulsory on 
the defendants. The p la intiffs joined issue on the 
defence except as to any admissions in  the defence. 
I t  was clearly proved in evidence that the neg
ligent navigation of the Charlton was the fau lt ot 
the p ilo t alone, and therefore the only question to 
be decided is whether the owners are liable for the 
wrongful act of the p ilo t. The firs t question ot 
fact is : D id the collision occur w ithin the lim its 
of the port of B risto l, as defined by the schedule 
in the Pilotage Order Confirmation (No. 1) A ct 
1891 (54 & 55 V iet. c. 160) P The _ actual place 
where the collision occurred is not in dispute ; i t  
is marked in  red on the chart and is to the north 
and west of a line drawn from the westwardmost 
part of the F la t and Steep Holms to Aust. 1 am 
of opinion that this line is the westwardmost 
boundary of the port of Bristo l, and that theiefoie 
the collision happened beyond the lim its ol the 
port. I t  has been contended that the words of 
the order set out in the schedule to the above- 
mentioned A ct do not mean that a straight line 
from point to point is to form  the westwardmost 
boundary of the port, but that an irregular line is 
to be taken “ up the course of the B risto l Channel,” 
so drawn as to include the main channel in  the 
Bristol Channel. But I  cannot accede to this 
contention; i t  seems to me to be unreasonable to 
suppose that any such indefinite boundary would 
be fixed. Where two points are mentioned between 
which a boundary is to run, I  th ink, in  the 
absence of express words, a straight line between 
the two points must be taken to indicate the 
boundary. I  therefore come to the conclusion 
that the collision occurred outside of the lim its  of 
the port of B risto l as defined by the above Act.

I t  is plain that the effect of the A ct of 1891 is 
to exempt a ll vessels, other than passenger vessels, 
passing up and down the B risto l Channel to or

[ A d m .

from  the port of B risto l from  the obligation to 
employ pilots except w ith in  the lim its  of the port 
of B risto l. This vessel was not a vessel carrying 
passengers, and i t  is not contended that i t  was 
compulsory upon her master to employ a p ilo t at 
the actual spot where the collision happened, 
assuming the spot to be outside ihe lim its  of the 
port. B ut i t  is urged, on the authority of the 
case of The General Steam Navigation Company 
v. The British and Colonial Steam Navigation 
Company (ubi sup.), that the provisions contained 
in  the Merchant Shipping A ct 1854, s. 888, operate 
to exempt the owners and master from  lia b ility  
fo r loss or damage occasioned by the fau lt of any 
qualified p ilo t acting in  charge of the ship w ithin 
any d is tric t where the employment of such p ilo t 
is compulsory by law, even though the employ
ment of the p ilo t may not have been compulsory 
at the spot where the collision happened. D id 
the collision happen w ith in  a pilotage d is tric t and 
was the p ilo t compulsorily employed w ithin any 
part of the d istrict, seems to be the form  which, 
on the authority of the decision I  have referred to, 
the question to be determined should assume. A 
pilotage d istrict, I  th ink, means a d is tric t fo r 
which pilots are licensed by any pilotage autho
rity . By 47 Geo. 3, c. 33, commonly called the 
B risto l Wharfage A ct 1807, after reciting that 
under certain charters and Acts there mentioned 
the corporation of B risto l had appointed pilots 
fo r the port of B risto l, and reciting that i t  was 
expedient that the authority of the said corporation 
should be extended to the appointment of pilots 
into and out of, and upon the whole of the B risto l 
Channel, i t  is enacted by sect. 9 that a ll vessels 
passing up, down, or upon the B iis to l Channel 
to the eastward of Lundy Island except coasting 
vessels and Irish  traders, should be conducted, 
piloted, and navigated by pilots duly authorised 
and licensed by the said corporation. And 
sect. 11 enforces a penalty upon persons acting 
as pilots w ithout being licensed fo r the d is tric t 
aforesaid. By sect. 17 power is given to the said 
corporation to fix  and establish rates of pilotage 
for a ll p ilots licensed fo r the B risto l Channel. 
By 11 & 12 V iet. c. 43, s. 66, power is given to the 
B risto l Corporation to license persons to be and 
officiate as pilots w ith in  the port of Bristo l, and a 
penalty is imposed upon any person not so licensed 
who shall p ilo t any vessel w ithin such port. The 
B risto l Channel Pilotage A ct 1861 (24 & 25 V iet, 
o. 236), after reciting the B risto l Wharfage A ct 
1807, before mentioned, and reciting that a sepa
rate system of pilotage had been authorised for 
the harbour of Penarth, and reciting that, owing 
to the great extension of trade in the several ports 
of Cardiff, Newport, and Gloucester since the 
passing of the said Act of 1807, i t  was expedient 
that a separate system of pilotage should be esta
blished in  the B risto l Channel in  connection with 
those respective ports under the supervision of 
local boards for each of such ports, enacts (sect. 4) 
that so much of sedt. 9 of the B risto l Wharfage 
A ct 1807 as related to vessels ithe word vessels” 
according to the interpretation clause not in 
cluding coasters or Irish  traders) passing up or 
down the B risto l Channel, bound to or from  
either of the said ports of Cardiff, Newport, or 
Gloucester should be repealed. The Act then 
proceeds to establish a pilotage board fo r each of 
the said three ports, and defines the d is tric t over 
which each board shall exercise jurisdiction. By

T h e  C h a r l t o n .
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i he order contained in  the schedule to the Pilotage 
Order Confirmation (No. 1) A ct 1891, already 
mentioned, i t  is provided that, notwithstanding 
anything contained in  the B risto l Wharfage Ac* 
1807, the masters of a ll vessels up or down the 
B risto l Channel to or from the port of Bristol 
shall be exempted from the obligation to be 
piloted by pilots authorised by the corporation of 
Bristo l, except when w ithin the lim its of the port.
1 he result of this legislation appears to be that 
by the B risto l Wharfage A ct a pilotage d istrict 
was created fo r the whole of the B risto l Channel 
eastward of Lundy, the licensing authority being 
the corporation of Bristol. By the B risto l 
Channel Pilotage Act 1861 pilotage d istricts were 
created fo r Cardiff, Newport, and Gloucester, and 
vessels passing up or down the B risto l Channel 
to or from either of the said ports were relieved 
from the operation of the compulsory clause con
tained in  the B risto l Wharfage A ct 1807. And 
by the Pilotage Order Confirmation (No. 1) Act 
1891 the masters of a ll vessels passing up or down 
the B risto l Channel to or from the port of B ristol 
were exempted, notwithstanding anything con
tained in the B risto l Wharfage A ct 1807, from 
being obliged to employ, outside the lim its of the 
port, pilots licensed by the corporation of Bristol. 
But the obligation to employ pilots created by the 
A ct of 1807 does not seem to have been further 
relaxed, at least so far as regards vessels going to 
or from  B risto l or Cardiff. I t  may be that the 
pilotage districts of Cardiff, Newport, and Glou
cester have been carved out of the B risto l Channel 
d istrict, and made into separate districts, at least 
fo r some purposes; but, as it  has not been suggested 
that the place of the collision is situated w ithin 
the lim its of any one of these ports, i t  does not 
become material to consider that question in  this 
case. I t  is enough that the collision occurred in 
some part of the B risto l Channel d istrict, i f  the 
employment of a p ilo t was compulsory in any 
part of the same d istric t I f  the B risto l Channel 
pilotage d is tric t s till exists I  th ink i t  cannot be 
doubted that the collision occurred w ithin it. 
Does the d is tric t s till exist ? The B risto l W har
fage Act 1807 is s till in force except in  so fa r as 
i t  is modified by subsequent legislation. Sect. 11 
of the A ct provides that no person shall take 
charge of any vessel or in any manner act as 
p ilo t w ith in  *• the lim its aforesaid ”  unless 
authorised by licence under the corporation of 
B ris to l; “  the lim its aforesaid ”  being the Bristol 
Channel to the eastward of Lundy Island, as 
defined in sect. 9 of the above Act. The B risto l 
Wharfage A ct 1807 has, as already observed, been 
modified by the B risto l Channel Pilotage Act 
1861, but only as regards the class of vessels spe
cially referred to in  sect. 4 of the Act of 1861. 
And, subject to the rights conferred by the Act 
of 1861 on the pilotage boards of Cardiff, New
port, and Gloucester, and subject to powers con
ferred by Acts, which it  is not necessary to refer 
to, upon other authorities -having jurisdiction 
over other ports in the B risto l Channel, the power 
of the B risto l corporation to license pilots fo r the 
B risto l Channel pilotage d istrict seems to remain 
in  force. I  cannot help arriving at the conclusion 
that there s till exists a B risto l Channel pilotage 
d istrict. I  am confirmed in  this view by the 
Pilotage Order Confirmation (No. 2) Act 1890 
(53 & 54 V iet. c. 208). The schedule of that Act 
refers to the corporation of B risto l as the pilotage I
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authority fo r the d is tric t of the B risto l Channel 
eastward of Lundy Island. The licence of the 
p ilo t who was in  charge of the Charlton in  this 
case was a licence to him to officiate as a p ilo t 
w ithin the port of B risto l and “  jurisdiction of the 
corporation of B risto l,”  and to p ilo t vessels navi
gating up, down, or upon the B risto l Channel 
to the eastward of Lundy Island, excepting coast
ing vessels and Irish  traders, and except vessels 
bound to or from Swansea, Cardiff, Newport, or 
Gloucester. He, therefore, holds a licence en
titlin g  him to act as p ilo t not only in  the port of 
Bristol, but over the B risto l Channel, subject to 
the exceptions mentioned. The effect of these I  
w ill consider presently.

Having satisfied myself that there is a B risto l 
Channel pilotage d istrict, the next question to 
be considered is, was the employment of a 
p ilo t compulsory upon the master of the Charlton 
in  any part of such d is tric t ? I  th ink that the 
port of B risto l is included in the B risto l Channel 
d istrict, and is part of the d is tric t regulated 
by the provisions of the B risto l Wharfage Act 
1807 (see sect. 17 of that Act), and I  th ink 
that the employment of a p ilo t is compul
sory w ithin the port of B ristol. The 11 & 12 
V iet. c. 43, s. 66, makes pilotage compulsory 
w ithin the port of Bristo l, and the provisions of 
that A ct do not seem to be affected by the pro
visions of any of the subsequent Acts. Indeed, 
independently of the provisions of the A ct last 
mentioned, pilotage seems to have been compul
sory upon a ll vessels other than coasters and Irish  
traders under the A ct of 1807, and the compulsory 
provisions of the Act, subject to the exceptions 
contained in  sect. 4 of the Act of 1861 relating to 
vessels bound to or from Cardiff, Newport, or 
Gloucester, do not seem to have been relaxed as 
regards the port of Bristo l. I f  the pilotage was 
compulsory w ithin the port of B risto l, and the 
p ilo t in  charge was compulsorily employed w ithin 
the port, I  do not see how I  can avoid applying 
the principle laid down in  the case of The General 
Steam Navigation Company v. The British and 
Colonial Steam Navigation Company Limited (ubi 
sup.). The p ilo t was undoubtedly a duly licensed 
p ilo t fo r the port of Bristol, licensed by the 
pilotage authority fo r the Bristol Channel pilotage 
district. I  th ink he was also licensed by the same 
authority fo r that portion of the B risto l Channel 
pilotage d is tric t outside the lim its of the port 
of Bristol. I t  is curious that the form  of the 
licence granted to the p ilo t seems in  its  terms not 
to extend to give the p ilo t authority to p ilo t in 
the B risto l Channel, outside the lim its  of the port 
of Bristo l, vessels bound to Cardiff. This vessel 
was bound from B risto l to Cardiff. I  assume 
that the B risto l corporation has no power to 
licence a p ilo t to p ilo t a vessel bound to Cardiff 
w ithin the lim its of the port of C ardiff; but I  do 
not well understand why this lim ited form of 
licence has been adopted. The words seem to 
have been copied from the operative words of 
sect. 4 of the Act of 1861 ; but i f  the licence is to 
be s tric tly  construed, the words as used in  the 
licence would have a much wider effect then the 
words as used in the section. But I  th ink the 
words of sect. 4 of the Act of 1861 must be lim ited 
so as to apply only to vessels proceeding from sea 
to Cardiff and the other ports mentioned, or from 
Cardiff and the other ports mentioned to sea. 
and that i t  does not interfere w ith the rights of
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B risto l pilots to p ilo t vessels from parts.of the 
B risto l Channel outside of lim its oi Cardiff and 
the other ports to B risto l or vice versa- And i  
th ink it  is reasonable to construe the licence as a 
licence to enable the p ilo t to conduct vessels from 
B risto l to any part of the B risto l Channel d istrict 
not included in  the lim its of Cardiff and the other 
ports mentioned. Moreover, I  think the words m 
the earlier part of the licence “ jurisdiction oi the 
Corporation of B ris to l”  ought to have some mean
ing given to them, and I  th ink they are wi e 
enough to confer authority upon the p ilo t to 
conduct a vessel over any part o i the B i 18p° 
Channel pilotage d is tric t subject to the authority 
of the Corporation of B ristol. I t  appears irom 
the table of pilotage rates approved by 
Majesty in  Council on the 30th July 18. , i' 
one rate is payable for the pilotage oi a vessel 
from B risto l to the Holms, and i t  appeared irom  
the evidence of the p ilo t that i f  he took a ship to 
the lim its  of the ports of Cardiff or Newport he 
would be paid the same rate as if  he took the stop 
to the Holms. I t  seems, therefore, that the pilot 
was employed to take the ship for one rate irom  
Bristol to a part of the B risto l Channel pilotage 
d istrict beyond the place where, the collision 
occurred. I t  seems, therefore, that the p1® 
having been taken on board compulsorily and put 
in  charge of the ship, and the defendants having 
been compelled to pay the p ilo t fo r the pilotage oi 
a vessel to a part of the d istrict beyond the place 
where the collision happened, that 1 must hold, 
in accordance w ith the decision of the Exchequer 
Chamber in  the case I  have referred to, that tne 
defendants are exonerated from lia b ility  tor tne 
negligence of a p ilo t who in law is not ien 
servant. I  have not arrived at this conclusion 
w ithout some hesitation, because the complexity 
of the legislation affecting pilota-ge m the B risto l 
Channel is so great as to render it  an exceeding y 
d ifficult task to understand the conflicting enact
ments which have from time to time come into force 
affecting one part or another oi the district. A 
I  fear that there are many pilotage districts round 
our coasts where the law is m the same P^P1®*1 ^ 
state. I  cannot help saying that i t  seems to m 
to be a reproach to a great nation who 
on the deep’’ that a senes of
affecting the interest of plain seafaring men should 
be so voluminous, so carelessly framed, and of so 
confused a character, as to render ita m a te  of 
extreme difficulty so to piece them tog®^®1 as to 
make any consistent meaning out of them. As 
the defendants have from the firs t admitted that 
their vessel was negligently navigated and the 
issue was taken alone on the question whether the 
neH ifent navigation was caused by the servants 
of the defendants, I  th ink the defendants accord
ing to the practice laid down in  The Juno (o4 
L T Rep. 741; -> Asp. Mar. Law Cas. -.1/ ; 1 I . 
T)iv. 1 3 5 ), followed in The Winton (49 L. T. Rep. 
403 • 5 Asp. Mar. Law Cas. 143; 8 P. Div. 17b), 
and’ The Oak field (54 L. T. Rep. 578 ; 5 Asp. Mar. 
Law Oas. 575 ; 11 P. Div. 34). are entitled to then-
costs.

Solicitors for the plaintiffs, Waltons, Johnson, 
Bubb, and Whatton.

Solicitors fo r the defendants, lhomas Cooper 
and Co.

Thursday, Feb. 28, 1895.
(Before B r u c e , J.)

T u b  St r a t h g a r r y . (a )

Practice — Salvage — Consolidation of suits 
Consent of parties.

The considerations which lead the court to order 
consolidation in  salvage suits are those of con
venience and economy without regard to the con
sent of the parties, provided i t  can be done with
out injustice to the different claimants.

A p p e a l  to Bruce, J., in chambers from an 
order of the registrar.

F. Laing fo r the owners of the Medoc.
Butler Aspinall for the owners of the Hawk- 

hurst.
Balloch fo r the owners of the Strathgarry.
The facts are sufficiently stated in the following 

judgm ent:
B r u c e , J.—Two actions of salvage having been 

instituted against the Strathgarry, her cargo and 
freight, the registrar ordered the two actions to 
be consolidated. One of these actions is an action 
on behalf of the owners, master, and crew of the 
steamship Medoc, and in that action the plaintiffs 
claim that they rendered a salvage service of
grea t importance in towing the Strathgarry in i
disabled state a distance of about 255 miles into 
a port of safety. The other action is brought on 
behalf of the owners, master, and crew of the 
steamship Hawkhurst against the same vessel; the 
pla intiffs in the action allege that they are 
entitled to recover a sum of 5001., stipulated to 
be paid to them by an agreement signed by the 
master of the Strathgarry, fo r services in the 
nature of towage, which were rendered in accord
ance with the request of the master of the Strath- 
q a r r y .  The pla intiffs in the action I  have firs t 
mentioned appealed against the consolidation 
order made by the registrar. The case was heard 
by me in chambers, but as i t  seems to be impor
tant that the practice of the court w ith respect to 
the consolidation of salvage actions should be 
clearly settled, I  undertook to give_ the matter 
careful consideration, and to give in court the. 
reasons for my decision. I  have come to the con
clusion that I  should affirm the consolidation 
order. I t  is quite true that different questions 
are raised in the two actions, but both actions 
relate to services rendered to the same ship, and 
both services commenced about the same period. 
The Hawkhurst was the firs t vessel to fa ll in  with 
the Strathgarry, but the Medoc came up while 
the Hawkhurst was s till in company w ith the 
Strathgarry. In  both actions the degree of 
danger in  which the Strathgarry was placed by 
reason of her disabled condition must form  an 
element for the consideration of the court, and 
both actions to some extent depend upon the 
evidence of the same facts so fa r as regards this 
part of the ease. The practice of the court in 
consolidating salvage actions has never been 
lim ited to cases where the rights of the various 
claimants depend upon the same facts, or arise 
out of services of the same description. So much 
may clearly be gathered from the judgment of 
Hr. Lushington in the case of The William Hutt 
(Lush. 25), and from the judgment of Sir Robert

Reported by Basil Crump, Esq., Barrister-at-Law.,
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Phillimore in The Melpomene (28 L. T. Rep. 76 ;
1 Asp. Mar. Law Cas. 515; L . Rep. 4 A. & E. 129). 
The matters which ordinarily lead the court to 
order consolidation in salvage actions are con
siderations of convenience and economy. When
ever the matters at issue in  two or more actions 
arise out of services rendered to the same ship in  
relation to the same peril, i t  is ordinarily con
venient to have the matter determined in  one pro
ceeding. Where actions are consolidated there is 
nothing to prevent parties who may have separate 
interests appearing by separate counsel, and any 
point in  the case which may affect one or more of 
the parties apart from the others can as well he 
determined in a consolidated cause as in  a separate 
action. There are certain form al steps which must 
he taken in  order to obtain the tria l of an action, 
and if  each of several sets of salvors is allowed to 
carry on to hearing a separate action against the 
same property these formal steps must necessarily 
be taken in each action. But i f  the whole matter is 
brought before the court in  one proceeding, then 
it  becomes unnecessary for more than one of the 
parties to incur the expense of the formal pro
ceedings incident to the hearing ; and the defen
dant, in the event of the costs of the case being 
given against him, is not called upon to pay more 
than the single set of costs incurred in respect of 
these formal steps. I t  seems to me that conveni
ence obviously points to the adoption of the 
procedure of consolidation whenever it  can he 
done w ithout injustice to riva l claimants. In  the 
present case, I  th ink i t  is clear that the two sets 
of claimants must be entitled to appear by 
separate counsel, but, as I  have said, there is 
nothing in  a consolidation order to take away 
that right, and I  cannot see that anyone w ill gain 
any advantage by neglecting to adopt a proceed
ing which w ill greatly lessen the form al costs of 
the hearing which would be incurred if  the 
actions were not to be consolidated. A t one time 
there was an inclination to relax the old practice 
of the court, and not to insist upon consolidation 
when i t  was objected to by one or other of the 
parties. I t  was fo r a time considered that by the 
exercise of its  powers to condemn in  costs a 
party who improperly refused to consent to con
solidation the court would be able indirectly to 
prevent the parties being harassed by the 
unnecessary expense of double proceedings. This 
seems to have been the view expressed by Sir 
Robert Phillim ore in the case of The Jacob 
Landstrom (40 L. T. Rep. 38; 4 Asp. Mar. Law 
Cas. 58 ; 4 P. Div. 191). But I  am informed that 
the experience gained in the registry since 1878 
has shown that very great difficulty is experienced 
in enfoi’cing this rule as to costs, whilst in many 
cases the disallowance of costs after they had 
been incurred has been fe lt to be a considerable 
hardship. I  believe it  to be much better to adhere 
to the old practice and to consolidate actions 
wherever i t  appears to be convenient to do so, 
w ithout regard to the consent of the parties, and 
w ithout holding out any threat as to the costs 
which, in the absence of consolidation, must 
necessarily he incurred. The consent of the 
parties, which was a ll important in the proceeding 
which was known as consolidation at common 
law, is not a governing factor in the consolidation 
as practised in  the Adm iralty Court. A t 
common law what was known as consolidation 
was, in effect, an order to stay several ctions

pending the tria l of one, on the terms that the 
defendants in  the actions that were stayed agreed 
that in  the event of judgment being given fo r the 
p la in tiff in  the action which was tried, they would 
consent to a sim ilar judgment being entered in 
the other actions. But consolidation in  Adm ir
a lty means that the several causes shall be tried 
together as one case, and, as I  have said, no 
other considerations than those of economy and 
convenience ought to influence the court. There 
may be cases where the circumstances are of such 
a nature that i t  would be inconvenient and unjust 
to consolidate the cases, and in  those cases the 
court w ill, in  the exercise of its  discretion, refuse 
to-consolidate, but when the actions may be con
veniently consolidated w ithout injustice to the 
parties, the court ought not to he prevented from 
making the order fo r consolidation simply on the 
ground that the parties withhold their consent. 
I  have said that I  confirm the decision of the 
registrar as to the consolidation order in  question. 
Then there was a question raised as to which of 
the p la intiffs should have the conduct of the con
solidated case. I t  seems to me that the rule 
which has always been acted upon is that the 
principal salvor should be the salvor to have the 
conduct of the consolidated cause. I  cannot 
doubt in  this case that the steamship Medoc 
rendered the service which is the principal service, 
and I  th ink I  ought to vary the registrar's order 
to the extent of giving them the conduct of the 
cause. As I  have partly confirmed, partly varied, 
the decision of the registrar, I  th ink I  should best 
deal w ith the costs of the appeal by giving no 
costs.

Solicitors : fo r the owners of the Medoc, 
Gellatly, Warburton, and Co.; fo r the owners of 
the Hawkhurst, Thos. Cooper and Co.; fo r the 
owners of the Strathgarry, Botterell and Roche.

HOUSE OF L O R D S .

Nov. 13 and Dec. 17, 1894.
(Before the L ord  Ch a n c e llo r  (Herscliell), Lords 

W a tson  and M a c n a g h t e n .)
W h it e  a n d  Co. v .  F u rn ess , W it h e y , a n d  

Co. (a)
on a p p e a l  prom : t h e  court  of a p p e a l  in

ENGLAND.
Consignee for sale—Receipt of goods under bill 

of lading — Liability  fo r freight — Deposit— 
Merchant Shipping Acts Amendment Act 1862 
(25 & 26 Viet. c. 63), ss. 66-72.

A consignee fo r sale of a cargo shipped abroad 
and delivered to him out of a warehouse under a 
bill of lading, is not liable to, be sued fo r the bill 
of lading freight i f  he has deposited the amount 
of such freight with the warehouse owner under 
the provisions of the Merchant Shipping Acts 
Amendment Act 1862.

Judgment of the court below reversed.
T h is  was an appeal from a judgment of the Court 
of Appeal (Lindley and Smith, L .JJ., Davey, 
L .J. dissenting), reported in  70 L. T. Rep. 463, 
7 Asp. Mar. Law Cas. 450, and (1894) 1 Q. B. 483, 
who had affirmed a judgment of Day, J . at the 
tr ia l.

(a) Reported by C. E. Maldkn, Esq., Barrister-at-Law.
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The action was brought by the respondents, the 
owners of the steamship Inchulva, against the 
appellants, who were fru it and produce brokers 
and commission agents in  Covent-garden Market, 
to recover the sum of 1481. 16s. 3d. fo r fre ight 
alleged to be due to the former from the latter. 
The question raised by the appeal was whether a 
mere consignee fo r sale of a cargo shipped abroad 
and delivered to him here out of a warehouse 
under a b ill of lading is liable to be sued fo r the 
b ill of lading freight, although he has deposited 
the amount of such fre ight under the provisions 
of the Merchant Shipping Acts Amendment Act, 
1862 (25 and. 26 Viet., c. 63). By the Act in 
question, provision is made, (1) fo r enabling the 
owners of any ship arriving from foreign parts to 
land the goods on a wharf or in a warehouse 
(sect. 67); (2) fo r preserving his lien for freight 
and other charges on the goods so landed (sect. 
68); (3) fo r the discharge of this lien either by 
the production of a receipt or release from the 
shipowners (sect. 69), or by a deposit by the owner 
of the goods of the amount claimed for freight 
and other charges (sect. 70); (4) for the pay
ment by the warehouseman to the shipowner of 
the whole deposit in  fifteen days, i f  there is no 
dispute between the shipowner and the owner of 
the goods as to the amount properly payable for 
the freight, &c. (sect. 71); (5) fo r the payment by 
the warehouseman to the shipowner of so much 
of the deposit as is admitted by the owner of the 
goods, and for returning the balance to the owner 
of the goods, unless the shipowner shall w ithin 
th irty  days take proceedings to recover the 
amount in  dispute from the owner of the goods 
(sect. 72). Sect. 72 runs thus : “  I f  such deposit 
as aforesaid is made w ith the wharf or warehouse 
owner, and the person making the same does, 
w ithin fifteen days after making it, give to the 
wharf or warehouse owner such notice in  w riting 
as aforesaid, the wharf or warehouse owner shall 
immediately apprise the shipowner of such notice, 
and shall pay or tender to him out of the sum de
posited the sum, if  any, admitted by such notice 
to be payable, and shall retain the remainder or 
balance, or, i f  no sum is admitted to be payable, 
the whole of the sum deposited, for th irty  days 
from the date of the said notice ; and at the ex
piration of such th irty  days, unless legal proceed
ings have in  the meantime been instituted by the 
shipowner against the owner of the goods to 
recover the said balance or sum or otherwise for 
the settlement of any disputes which may have 
arisen between them concerning such fre ight_ or 
other charges as aforesaid, and notice in w iiting  
of such proceedings has been served on him, the 
wharf or warehouse owner shall pay the said 
balance or sum over to the owner of the goods, 
and shall by such payment be discharged from a ll 
lia b ility  in respect thereof.”

The facts of the case were these: A  cargo of 
apples belonging to shippers in  Canada was 
shipped on board the respondents’ vessel for 
carriage from H alifax to London. The apples 
were consigned to the appellants fo r sale, no 
property in the goods passing to them, and by 
the b ill of lading were made deliverable to them 
or their assigns, “ fre ight and charges payable 
by consignees as per margin.”  The ship arrived 
in the V ictoria Docks on Saturday, the 10th 
Dec. 1892. On the 12th the appellants firs t 
heard of her arrival, and, in pursuance of the

provisions of the statute, they paid a sum 
sufficient to cover the fre ight to the dock com
pany, at the same time giving the dock company 
notice not to part w ith the money u n til further 
instructions. The respondents had already sent 
a notice to the dock company to the effect that 
they were to take a ll the goods and hold them for 
the freight. The dock company, on receiving the 
money from the appellants, sent a notice to the 
respondents of the fact, and also that they were 
to hold the sum so paid u n til further instructions. 
The respondents thereupon wrote on the 13th 
Dec. to the appellants, threatening to issue a w rit 
unless the fre ight was paid on that day. The ap
pellants refused, saying that they had acted in  
accordance with the provisions of the Act, that 
the money had been paid to the dock company, 
and that the dock company would pay it  over as 
soon as the appellants were satisfied'of the cor
rect and sound delivery of the goods. The apples 
were landed on the 13tli Dec., and the appellants 
proceeded to take them away fo r the purpose of 
selling them by auction, and rem itting the net 
proceeds to their principals in  Canada. Owing, 
however, to the direction of the appellants to the 
dock company not to part w ith the money de
posited by the appellants u n til further instruc
tion^ the respondents were unable to obtain pay
ment of their freight, and, on the 13th Dec., they 
issued the w rit in  this action fo r its  recovery. 
A fte r the w rit was issued, the appellants released 
the sum deposited w ith the dock company, and it  
was tendered to the respondents, who refused to 
receive it, and it  had since been paid into court.

Sir B. Webster, Q.C. and Granstoun (Channell, 
Q.C. w ith them), fo r the appellants, argued that 
the statute made the deposit w ith the warehouse
keeper equivalent to payment of freight. I f  the 
shipowner does not claim more than is jus tly  due 
to him he gets i t  at'Once, and a mere consignee fo r 
sale, such as the appellants were here, who has 
made the deposit, is not liable to be sued fo r the 
b ill of lading freight. I f  i t  were not for the pro
visions of the statute,.a shipowner who desired to 
retain his lien for fre ight would have to keep the 
goods on board his ship. See

Sanders v. Vanzeller, 4 Q. B . 260 ;
Young v. Moeller, 5 E . &  B . 755.

In  consequence of these decisions, the B ill of 
Lading A ct (18 & 19 V iet. c. I l l )  was passed. The 
appellants have discharged a ll their lia b ility  by 
payment to the dock company. I f  the consignee 
improperly stops the freight, an action m ight lie 
against him, not fo r freight, but fo r damages. I f  
the goods had s till been in  the hands of the ship
owner, and the fre ight had been paid from some 
other source, he would be bound to deliver, and 
so is the dock company, but no contract by 
the consignees to pay fre ight can be implied in  
the circumstances.

Bigham, Q.O. and H. F. Boyd (with them Noad), 
fo r the respondents, contended that the common 
law lia b ility  to pay the fre ight was not affected by 
the statute. As soon as the owner of the goods gets 
delivery the obligation to pay fre ight arises, and a 
promise is implied. The consignees by their own 
act extinguished the shipowner’s lien, and obtained 
delivery, which implies a promise to pay freight. 
The shipowner would not part w ith his lien w ith
out some consideration. The statute preserves a 
righ t of action for the freight, and .imposes the
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lia b ility  to pay i t  on the consignee. There was 
evidence to support Day, J .’s finding of fact. The 
dock company were the agents of both parties, 
and by the custom of the port of London there 
was delivery as soon as the goods were over the 
ship’s side :

Meyerstein v. Barber, 16 L . T. Rep. 569; 2 Mar.
Law  Cas. O. S. 518; L . Rep. 2 C. P. 38.

The contract to pay freight was implied on 
delivery to the dock company:

Mors Le Blanch v. Wilson, 28 L . T. Rep. 415 ;
1 Asp. M ar. Law Cas. 605 ; L . Rep. 8 C. P. 227. ’

Sect. 72 of the statute leaves the matter incom
plete, and something further must he implied.

Sir B. Webster, Q.C. was not called on to reply.
A t the conclusion of the arguments their Lord- 

ships took time to consider their judgment.
Dec. 17.—Their Lordships gave judgment as 

follows:—
The L ord  Ch a n c e llo r  (Herschell). —- My 

Lords: The facts which have given rise to this 
appeal may be shortly stated. Certain consign
ments of apples were shipped upon a vessel of the 
respondents to be carried to London. The appel
lants were named in  the h ill of lading as con
signees. The appellants, although so named, 
were not persons to whom the ownership of the 
property passed by the b ills of lading, hut were 
merely agents for sale on behalf of the owners of 
the goods. The vessel arrived in V ictoria Docks 
on Saturday, the 10th Dec. 1892. The appellants 
were not at the discharging berth ready to take 
deli' ery ex ship. The master thereupon, under 
sect. 67 of the Merchant Shipping Act 1862, pro
ceeded to land the apples into a warehouse of the 
London and India Docks Joint Committee. On 
Monday, the 12th Dec., the appellants sent to the 
docks committee^ a letter inclqsing a cheque for 
1521. 17s. Id., being the fu ll amount of freight 
under the b ills of lading, as calculated by them. 
The cheque was inclosed in a letter in these terms : 
“  Dear Sirs,—We herewith hand you cheque for 
freight under the Merchant Shipping Amend
ment Act, c. 63, ss. 68, 69, 70, 71, 72, and request 
you to hold same pending the receipt of your
landing account and our further instructions._
Yours, &c., W . N . W h i t e  and C o .”  The amount 
of the freight payable under the b ills of lading 
was in  fact 1481. 16s. 3d., the excess having been 
paid to the dock company owing to a miscalcula
tion. The appellants having thus made the 
deposit under sect. 70 of the Act referred to, 
took delivery of the apples ex warehouse. The 
respondents insisted that they were entitled to 
claim payment of the fre ight from the appel
lants. The la tter maintained that, having, under 
the provisions of the Merchant Shipping Act, 
paid the amount claimed to the dock company, 
they were entitled to delivery without any further 
payment, and were not liable to the respondents 
fo r freight. The w rit in  this action was there
fore issued. On the 14th Dec. the appellants 
wrote to the docks committee directing them to 
pay to the respondents 1481. 16s. 3d., the correct 
amount of the freight, less a sum of 15s. for three 
barrels “ broken and plundered, at 5s. each.” 
On the next day the docks committee tendered 
the respondents the sum of 1481. Is. 3d., which 
was refused, and the action was proceeded with. 
That amount was ultim ately paid into court to

the credit of the action. Thé statement of claim 
was for 1481. 16s. 3d. for freight. A fte r notice 
of tria l had been given, the p la intiffs amended 
their statement of claim by claiming in the alter
native a declaration that they were entitled to a 
lien on the goods fo r the freight, and were also 
entitled to a lien upon and to the sum of 
1481. 16s. 3d. paid by the defendants to, or de
posited with, the docks committee in respect of 
the freight. In  answer to this amendment the 
defendants said that they had no interest in  the 
claim so put forward, and had never resisted 
such claim. The question, therefore, at issue 
between the parties, and the only question, was 
whether the appellants were liable under the 
circumstances to pay the respondents the freight 
claimed by them. The appellants were not 
parties to the original contract of carriage ; they 
were not persons to whom the property in  the 
goods had passed, and therefore liable under the 
Bills of Lading A ct; but i t  is said that they 
incurred lia b ility  by taking delivery of the goods. 
Now, i t  is not disputed that where a consignee 
takes delivery under a b ill of lading, and the 
master of the vessel by giving delivery abandons 
his lien, there is evidence from which a contract 
to pay fre ight may be inferred. This has been 
regarded as the law ever since the case of Sanders 
v. Vanzeller (4 Q. B. 260) ; but in  that case i t  was 
distinctly stated that i t  was not a presumption 
>f law that such a contract existed, but only a 
'resumption of fact. Inasmuch as a shipowner 
s entitled to retain goods fo r the purpose of 
ecuring payment of his freight, i t  is only natural 

to infer, i f  the goods are parted with to a con
signee before the freight is paid and the lien is 
thus abandoned, that i t  could only be on the 
understanding on both sides that the consignee 
undertook to pay the freight. And I  cannot 
doubt that in  such a case, except under very 
special circumstances, a jury, or whatever tribunal 
has to determine the facts, w ill always find that 
there was such a contract. B ut i t  must be borne 
in mind that it  is only by reason of his lien that 
the shipowner is entitled to refuse delivery to 
the owner of the goods or his agent, and I  th ink 
the abandonment of this righ t is an essential 
element in the facts which give rise to the inference 
of a contract to pay the freight. In  the present 
case the appellants did not receive the cargo 
from the shipowner but from  the dock company, 
in whose warehouses the master had deposited it. 
The goods were warehoused under sect. 67 of the 
Merchant Shipping Act Amendment A ct 1862 
(25 & 26 Viet. c. 63). By sect. 68 if  the requisite 
notice is given to the warehouse owner the goods 
in his hands continue liable to the same lien as 
they were subject to before the landing, and the 
warehouse owner is bound to retain them until 
the lien is discharged in  the manner mentioned in 
the Act. Sect. 70 provides that the owner of 
the goods (in which term an agent for the 
owner entitled to the possession of the goods 
is included) may deposit w ith the warehouse 
owner a sum of money equal in amount to the 
sum claimed by the shipowner, and thereupon the 
lien shall be discharged, but w ithout prejudice to 
any other remedy winch the shipowner may have 
for the recovery of the freight. Upon payment of 
the amount claimed, therefore, by the aj pellants to 
the dock company the lien of the shipowner 
ceased. Any remedy which the shipowner had
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for the recovery of his fre ight of eourse remamed 
intact. B ut he had, beyond a ll question, at that 
time no remedy against the appella . J  
afterwards took delivery from the d ° ^  Compaq, 
and the question is whether from ^  circum 
stance any contract is to be implied on P 
to pay fre ight to the respondents, I  am quite 
unable to see how, as a matter of *act’, 
contract can be implied. In  cases like .
I  have previously mentioned, where the c 8 
takes delivery from the ship and the shipownei 
abandons his lien, the fa ir inference is ™at both 
parties intended that the consignee taking the 
delivery should become liable for the fre ig h t, >
under the circumstances w ith which I  am now e. 
ing, 1 am at a loss to see what there is to ju s tiiy  
the inference that both parties so intended, the 
seems to me no reason why the consignee s o > 
in that case, make, or he supposed to maKe, any 
promise to pay the fre ig h t; nor am I  able 
any consideration to support such a promis . 
soon as the shipowner’s lien is discharged 
ceases to have any rig h t to the goods which 
in the warehouse. They are not hw proper y , 
the only righ t which he ever had to them 
righ t of lien. They are the property of the 
owner of the goods, and the dock company w > 
as i t  seems to me, have no rig h t to refuse t  
deliver them to the owner or to any agen 
authorised by him to demand them.

How, then, can the receipt of the goods by 
the agent of the owner from the dock com
pany, who are legally bound to deliver i  > 
give rise to any inference of a promise, 
afford the consideration fo r any promise by tne 
consignee to pay fre ight to the shipowner 
the only provisions of the A ct had been t  < 
which I  have hitherto mentioned, I  do not thinK 
the court below would have held that t  le ap
pellants were liable fo r the freight. The con
clusion at which the Court of Appeal arrived 
resulted, I  th ink, from the construction which
they put upon sect. 72 of the Act Sect, d jw -  
vides that, if  the freight claimed is deposited 
with the warehouse owner and the PerB°u making 
the deposit does not w ithin fifteen dayB after 
making i t  give to the warehouse owner notice m 
w riting to retain it, or any part of rt, the ware 
house owner may, at the expiration , , .
days, pay the sum so deposited over to th es^p - 
owner. Sect. 72 then provides that l f  t ^  I«irson 
making the deposit does w ithin fifteen days give 
the warehouse owner such notice m w riting, the 
warehouse owner shall apprise the shipowner of 
the notice and shall pay out of the sum deposited 
the sum, if  any. admitted by the notice to be pay
able; and shall retain the remainder or balance, 
or i f  no sum is admitted to be payable, the whole 
of* the sum deposited, fo r th irty  days from the 
date of the notice; “  and at the expiration of such 
th irtv  days, unless legal proceedings have in  the 
meantime been instituted by the shipowner 
against the owner of the goods to recover the said 
balance or sum, or otherwise for the settlement of 
any disputes which may have arisen between 
them concerning such fre ight or charges as afore
said, and notice in  w riting of such proceedings 
has been served on him, the wharf or warehouse 
owner shall pay the said balance or sum over to 
the owner of the goods, and shall by such pay
ment be discharged from  a ll lia b ility  in  respect 
thereof.” Lindley, L .J. was of opinion, and 
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Smith, L .J. shared his view, that the effect of 
sect. 72 was to give the shipowner the remedy 
against the consignee personally which he would 
have had if  the consignee had taken delivery from 
the ship and the shipowner had thereby abandoned 
his lien. Those learned judges thought that the 
language of the la tter part of sect 72 pointed to 
an action to recover the freight, and therefore, by 
implication, conferred a rig h t to bring such an 
action against the consignee. I  am, with a ll 
deference, quite unable to arrive at that conclusion. 
The section does not define the nature of the legal 
proceedings to be instituted by the shipowner or 
lim it them to an action fo r the freight. I t  is true 
that i t  mentions legal proceedings instituted 
against the owner of the goods to recover “ the 
said balance or sum.”  B ut i t  is not disputed 
that an action m ight be maintained upon 
the contract of carriage against any person 
liable in respect of that contract. And the 
section proceeds, “  or otherwise for the settlement 
of any disputes which may have arisen between 
them concerning such freight.” Lindley, L.J. 
concedes, and I  do not th ink there can be any 
doubt about it, that a su it m ight be maintained 
by the shipowner fo r the purpose of enforcing his 
security upon the sum deposited, and that in  such 
proceedings any dispute as to whether the ship
owner was entitled to the whole, or, if  not, to what 
part of the sum m ight be determined. There 
seems to me, therefore, to be quite enough to 
satisfy a ll the words and objects of the section, 
w ithout inferring that i t  confers a rig h t to main
tain an action founded on an implied contract 
under circumstances which render it  unreasonable 
in my opinion to infer that any such contract was 
in  fact entered into. I t  was said by Smith, L .J. 
that i t  was the duty of the consignee to be ready 
to take delivery of the cargo, and that i t  would be 
strange that a consignee, by neglecting to be ready 
to receive the goods at the ship’s side, could compel 
the shipowner to resort to the warehousing clauses 
of the Act, and then, having made the deposit and 
thus obtained possession of the goods, could force 
the shipowner to sue the shipper or owner of the 
goods for the freight, wherever he m ight happen 
to be. I  th ink there is a fallacy in this argument. 
A  consignee in  the position of the appellants is 
not bound as between him and the shipowner to 
be ready to take delivery of the goods. He is 
under no obligation to him at all. The shipper 
has no doubt undertaken that the consignee shall 
be so ready, and upon this contract he is, of 
course, liable; but the contract in  no way affects 
the consignee. I f  liable at all, i t  is admitted 
that he becomes so only by reason of a new con
tract made by himself. I f  the effect of the statute 
on the consti'uction which I  have indicated were 
to leave the shipowner with nothing but the 
lia b ility  arising from the contract of shipment, i t  
m ight be strange that the Legislature should so 
materially have altered bis position. B ut i t  is to 
be remembered that his lien can only be dis
charged, and the consignee can only obtain 
delivery, i f  the whole amount of his claim be in 
the hands of the dock company, to secure to him 
the entire sum to which he is entitled. I t  is 
quite true that in  some cases he m ight only obtain 
the sum due to him after a delay greater than 
would have been involved if  he had not warehoused 
the goods and that section of the Apt had not 
come into operation. B u t the Act imposes on

4 E
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him no obligation to warehouse them. I t  is merely 
an empowering enactment of which he need not 
take advantage. I t  may be that the enactment 
was not intended solely fo r the benefit of the 
shipowner, but had also in view the interests of 
the owners of the goods. But I  see nothing in  its  
provisions to ju s tify  what, as it  seems to me, 
would not be a construction of the Act, but the 
insertion in  i t  of a distinct enactment, which I  do 
not find there. For these reasons I  agree w ith the 
judgment of Davey, L.J., whose opinion was in 
favour of the appellants. But fo r the amendment 
of the statement of claim I  should have thought 
that the proper course was to dismiss the action 
with costs, as at the outset the only claim was for 
freight, fo r which, in  my opinion, the defendants 
were not liable. By the amendment, however, the 
respondents claimed a declaration that they were 
entitled to the whole of the deposit. The appel
lants did not oppose this claim, and stated they 
had never opposed it. This was not correct. 
Down to that time they had insisted on their righ t 
to retain 15s., part of it. This righ t I  th ink they 
abandoned by the ir answer to the amended state
ment of claim. I  th ink the proper course is to 
declare that the p la intiffs are entitled to the sum 
of 1481.16s. 3d. deposited w ith the dock company. 
Inasmuch as their claim in  the firs t instance was 
only fo r the freight, I  th ink that they should 
not have any costs of the action from the date 
of the defence to the amended statement of 
claim. Inasmuch as the only question in  con
troversy was that which your Lordships are pre
pared to determine against them, I  th ink they 
should pay the defendants their costs. The defen
dants must also have their costs here and in  the 
courts below.

Lord W a tson . — My Lords : The pecuniary 
interests involved in  this appeal are of triflin g  
amount, but the questions which i t  raises are of 
considerable importance to shipowners, and to 
that class of consignees who are not parties to any 
contract fo r the carriage of the goods consigned 
to them. The facts of the case are simple enough, 
and are not the subjects of controversy. In  the 
end of Nov. 1892 a quantity of apples, consigned 
in  separate parcels, by four different persons, was 
shipped on board the steamer Inchulva, which is 
owned by the respondents, fo r conveyance from 
Halifax, Nova Scotia, to the port of London. 
The appellants were the consignees named in a ll the 
b ills of lading, which were duly forwarded to them. 
I t  is not disputed that the consignments were 
made to them as agents fo r the consignors; that 
no property in  the goods passed to them ; and 
that, under the shipping documents, they incurred 
no personal lia b ility  fo r freight. Each of the 
b ills  of lading contained a condition expressed in  
these term s: “ The shipowners shall be entitled 
to land these goods upon the quays of the dock 
where the steamer discharges, immediately on her 
arrival, and upon the goods being so landed the 
shipowners’ lia b ility  shall cease.”  The Inchulva 
arrived in the V ictoria Docks on Saturday, the 
10th Dec. 1892, and next morning was ready to 
unload. From some cause or other, the precise 
nature of which does not appear to be material, the 
appellants were not prepared to take immediate 
delivery ex the ship. The respondents did not 
act upon the permission given them by the clause 
ju s t quoted to land the goods upon the quays of 
the dock so tha t no question arises as to the con
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struction and effect of that clause. They took 
advantage of the provisions contained in  sect. 68 
and subsequent clauses of the Merchant Shipping 
Act Amendment A ct 1862; and,'between 9 a.m. 
of Monday the 12th and noon of Tuesday, the 
13th Dec. placed the whole of the goods in  a 
warehouse of the London and India Jo int Docks 
Committee. On the 13th Dec. they gave a written 
notice to the docks committee not to part w ith the 
goods u n til fre ight was paid, but did not specify 
the amount of the fre ight which they claimed. 
On the 12th Dec. the appellants deposited in  the 
hands of the docks committee the sum of 
1521. 17s. Id., which was the to ta l amount of 
freight payable according to the b ills of lading, 
upon the assumption that the whole cargo had 
been safely carried. I t  proved to be in  excess of 
the fre ight claimed by the respondents, which 
was 1481. 16s. 3d. The appellants admitted 
148Z. Is. 3d. to be jus tly  due, but disputed the 
balance of 15s., and they accordingly directed the 
warehousemen to tender the freight, so fa r as ad
mitted, to the respondents, and to retain the 
balance of the deposited money. The warehouse
men, in  respect of the deposit, delivered the 
goods to the appellants. The respondents 
declined to accept payment from the warehouse
men of any sum short of the fu ll amount of 
freight which they claimed. A  correspondence 
ensued in which the parties took up these hostile 
positions. The respondents insisted that they 
were entitled to receive immediate payment of 
their fu ll claim, leaving the appellants to recover 
any overpayment which they m ight be able to 
establish. The appellants maintained that in  so 
fa r as they were concerned the respondents had 
no pecuniary claim except against the deposited 
fund; that they were only entitled to immediate 
payment of fre ight in  so fa r as adm itted; and that 
they were not entitled to payment of disputed 
fre ight out of the fund u n til they duly established 
their rig h t to it. The respondents then brought 
the present action, in  which they claimed a per
sonal decree against the appellants for the fu ll 
amount of fre ight which they alleged tp be due. 
The statement of claim is couched in very general 
terms, but these appear to me to import, and I  
have no doubt were meant to convey the assertion, 
that the appellants had incurred a personal obli
gation to pay freight, which was not satis
fied by their depositing the amount of freight 
claimed w ith the warehousemen. The defence 
is confined to a denial of liab ility . In  the 
course of the action the sum deposited was 
brought into court by the docks committee. 
Before the case went to tria l, the respondents 
amended their pleadings by adding a new and 
alternative claim for a declaration “  that _ they 
were entitled to a lien upon the above-mentioned 
goods fo r the said freight, and are now entitled 
to a lien upon and to the sum of 1481. 16s. 3d., 
part of a sum of 1521. 17s. Id . paid by the defen
dants to or deposited w ith the London and India 
Docks Jo in t Committee in respect of the said 
fre ight.”  In  their amended defence the appellants 
stated, w ith reference to the alternative, “ that 
they have no interest in the claim put forward, 
and they have never resisted such a claim.” The 
answer thus made by the appellants does not 
appear to me to be altogether accurate. They had 
a ll along admitted that the respondents had a 
lien on the deposited money fo r whatever freight
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they could establish to be justly  due^^But^they
had persistently denied tha t the i  j P i^ e ir
a go o d  l ie n  f o r  m o re  th a n  148«. 1«, 
a n sw e r f o r  th e  f i r s t  tu n e  f l i g h t
re sp o n d e n ts  h a d  a v a l id  b e n  o i , p o w e r
c la im e d . T h a t  a d m is s io n  p u t  i t  v n th m th e  p o w e r 
o f  th e  re sp o n d e n ts  to . e n d  th e  l i g a t i o n .  A g e  
d e p o s ite d  m o n e y  w as m  c o u i t .   ̂ w h ic h  w as
been m o ve d  to  g r a n t  th e  d e c la ia  > f 0]_
n o t  opposed , i t  w o u ld  n e cessa ri y  . , o u t  o f
lo w e d  b y  a n  o rd e r  to  p a y  to  th e  le s p  >
th a t  m o n e y , th e  f u l l  a m o u n t o f  t h e ir  c l a i m ^ i u e
respondents elected to proceed wi i  establish
and i t  is obvious that the ir object ^s to esta b iisu  
that, in  addition to their admitted i  it, , ^ an
their lien over the money deposited, th  y ^ ^  
independent personal claim against t  . PP j  
which they could enforce by action. D a y ,^  
sustained their claim, and gave thern J j ioni was 
decree against the appellants. H  
affirmed by a m ajority of the Appeal Court con 
sisting of Lindley and A. L . Smith, L .J J , Vwey,

« o « » , r ™ S e , ° l h SA c t  o f  1862, i t  m a y  be u s e fu i t o  co n s id e r 
p re v io u s  to  i t s  p a ss in g , w e re  t h  . . .  & as
a r is in g  to  p a r t ie s  in  th e  Bame pos t io n ^ a s  
the se  l i t ig a n ts .  T h e  la w  u p o n  t h a t  p o  ^  
n o t  a p p e a r to  m e to  a d m it  o p a r ty
h o ld e r  o f  th e  b i l ls ,  a lth o u g h  
to  th e  c o n tra c t  o f  c a rn a g e , a n d  h a d .n o  p  P ^  
in  th e  goods, h a d  y e t  a  go o d  t i t l e  to  d e m a n a
delivery”  but he could not insist on that demand 
unless he was prepared, as a condition of obtam- 
in«. delivery to satisfy the shipowner s claim lo i 
f l ig h t  On the other hand, i j  dehvery wa ^  
taken on these terms, or, i f  he delivered th  g
without being paid fre ight, the Bhipown
not sue a holder of the b ills who was not Table 

the contract of carriage, unless be couia 
show that such holder had 
dent obligation to pay f i eight. 1 
of such an obligation was not mattei ot legal 
8 t „  Tf rpmiired to be proved as a mattei

£5-’« j' w&gggSSZZ. 
85.1«been landed and warehoused, w ith notice ot
shipowner's lien, in  w ™ f j t S . S  S iJ S .

charged, but w ithout prejudice to) any otlie 
to -e a j -M ch the ^ r X e S o S e t e n ir e t .

S e£ C o f S '‘ S J t o r a n l  ’h e
becom es b o u n d  to  d e liv e r  th e  goods to  t t ie  
d e p o s ito r . S ects. 71 a n d  72 p re s c r ib e  th e  cou rse  
w h ic h  is  to  be fo llo w e d  i n  th e  e v e n t o f  th e  s h ip 
o w n e r e le c t in g  to  ta k e  h is  re m e d y  a g a in s t  th e  
m o n e y , w h ic h ”  is  th u s  m ade s u b je c t  to  h is  lie n . 
I f  th e  d e p o s ito r  does n o t, w i t h in  f i f te e n  da ys  a f te i 
m a k in g  th e  d e p o s it, g iv e  n o tic e  m  w r i t in g  to  th e  
w a re h o u se m a n  to  r e ta in  i t ,  th e  m o n e y  becom es 
p a y a b le  to  th e  s h ip o w n e r. I f  n o t ic e  is  g iv e n  
w i th in  th e  t im e  l im ite d ,  th e  w a re h o u se m a n  m u s t 
fo r t h w i t h  a p p r is e  th e  s h ip o w n e r o f  su ch  n o tic e .

uTi rl nav or tender to him the sum admitted to be 
due retaining the balance of the deposited money 
fm thirty^ days from the date of the notice. On 
the expiry of that period the balance retained is 
tobcTrepaid to the depositor, “ unless legal pro
ceedings have in  the meantime been instituted by 
the shipowner against the owner of the goods to 
recoverThe said balance or sum, or otherwise for 
the settlement of any disputes which may have 
arisen between them concerning such fre ight oi 
other charges as aforesaid.”  These enactments 
p lainly contemplate that the shipowner may 
enforce his statutory lien by an action fo i asce 
tainment of the amount of fre ight ju s tly  due to 
him and fo r payment of that amount out of the 
deposited money. And they reserved to the 
shipowner a ll remedies which he had to i 
recovery of freight, other than through his 
Hen upon the goods, at the time when such hen 
is extinguished, in terms of sect. 70. In  the 
oresent case there does not appear to me to be 
any evidence which can raise an inference in  fact 
that the appellants promised to pay fre ight to 
the respondents. The only object which the 
appellants had in  view was to obtain law ful pos
session of the goods, and that object was fu lly  
attained by their compliance w ith the statutory 
condition, which at on£e terminated the respon
dents’ lien on the goods, and gave them a r lgh 
claim delivery from the jo in t docks committee.
To my mind, i t  is in  the last degree improbable 
that the appellants should have undertaken a 
personal liab ility , which was unnecessary for 
their purpose, and would have been wholly gratui
tous I t  was maintained, in  the course of the 
argument fo r the respondents, that the provisions 
w ith reference to “ legal proceedings, which I  
have already quoted, which are to be found towards 
the end of sect. 72, confer upon them the rig h t 
to make a personal claim against the appellants.
I  do not th ink that these provisions are capable 
of being so interpreted, They do not profess 
to <nve any new remedy; they simply direct that, 
in  a certain event, the warehouseman shall retain 
the sum or the balance of the sum deposited w ith 
him u n til the shipowner has established the 
amount of the fre ight to which he is entitled, by 
means of a decree obtained in. any proceedings 
which he may have a good title  to raise ana 
insist on. Tor these reasons I  am of opinion that 
the present action, as originally laid, entirely 
fails, and that the order appealed from must be 
reversed. I  concur in  the judgment which has 
been proposed by the Lord Chancellor.

Lord M acnaghtett.— My Lords : I  agree. The 
firs t question to be considered seems to be this : 
Apart from the Merchant Shipping A ct 186 ,̂ had 
the respondents as against th e . appellants any 
remedy for the recovery of their freight othei 
than a lien upon the goods by the carriage ot 
which the fre ight was earned ? The appellants, i t  
must be remembered, were not parties to the con
tract of affreightment. Nor were they «able for 
the fre ight under the B ills  of Lading Act lo55, 
being only agents fo r sale to whom the property 
in the goods did not pass. No doubt, i f  they had 
received the goods from the ship, one would have 
inferred a contract on their part to pay. the 
fre ight in  consideration of the shipowner giving 
up his lien. That would have been only reason- 
able. The master could not be asked to forego 
his lien w ithout getting an equivalent. I t  would
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involve a breach, of duty to his employer. The 
only possible equivalent short of actual payment 
would be a binding promise to pay. B ut the 
goods in  the present case were not received by the 
appellants from  the ship. W hat occurred was 
th is : the master, availing himself of the power 
given to him by the Act of 1862, landed the goods 
and placed them in  the custody of the London 
and India Docks Joint Committee subject to a 
stop fo r freight. U n til the owner of the goods 
deposited w ith the docks committee a sum equal 
to the amount claimed for freight, the docks com
mittee held the goods for the shipowner to protect 
his lien. As soon as the deposit was made the 
lien was discharged by virtue of the enactment. 
The only obstacle to the delivery of the goods was 
then removed, and the appellants at once became 
entitled to possession. I t  is d ifficult to see how a 
contract on the part of the appellants to pay 
fre ight can be inferred either from the delivery of 
the goods by the shipowner to persons who 
received them as his agents, whose possession for 
the time was his possession, or from  the circum
stance that those persons, after they had ceased 
to be his agents, delivered the goods to the appel
lants, who had at that time a perfect and 
unqualified title  to immediate possession. I f  i t  
be that, independently of the Act of 1862, the 
respondents as against the appellants had no 
remedy fo r recovery of their freight other than 
the ir hen, there comes the question : Does the Act 
give a personal remedy for the recovery of the 
fre ight against the owner of the goods when he 
receives them from the wharf or warehouse 
owner P The respondents maintain that the Act 
does give such a remedy, and they rely (as 
Lindley, L.J. relied) on sects. 70 and 72. Sect. 70 
certainly does not give the shipowner a new 
remedy against the owner of the goods. I t  
does not purport to do anything of the kind. I t  
merely declares that the discharge of the lien is 
to be w ithout prejudice to any other remedy which 
the shipowner may have for the recovery of the 
freight. He may have another remedy against 
the owner of the goods, or he may not. Although 
the ligh ts given to the shipowner in lieu of and 
in  substitution fo r his lien are not completely 
worked out in sect. 72, the meaning is perfectly 
clear. The sum deposited, which must in every 
case be the fu ll amount claimed by the shipowner, 
is to be made available, and made available, if  
necessary, by process of law, fo r the purpose of 
satisfying the shipowner’s claim so far as his 
claim is admitted or may be established by legal 
proceedings. “  The said balance or sum,” which 
is spoken of in  sect. 72 as the subject-matter of 
the legal proceedings there referred to, is, I  think, 
the specific sum on deposit w ith the wharf or 
warehouse owner, or (as the case may be) the 
balance of tha t sum remaining in the hands of 
the wharf or warehouse owner after payment of 
so much as is admitted by the owner of the goods 
to be due to the shipowner. So fa r there is 
nothing, I  th ink, to suggest the creation of a 
personal lia b ility  on the part of the owner of the 
goods. Nor do I  th ink that the words which 
follow, “ or otherwise fo r the settlement of any 
disputes between them concerning such fre ight,”  
necessarily or naturally im ply that the ship- 
owner was to have a claim against the 
owner of the goods personally in  a ll cases 
or in  any case in  which he would not have

such claim independently of the A ct of 1862. 
I t  is, I  th ink, a mistake to suppose that this 
part of the A ct was passed simply fo r the benefit 
of the shipowner, and so to approach its  con
struction from that point of view only. This part 
of the A ct was passed, I  should suppose, for the 
convenience of commerce, and in  order to  facilitate 
the despatch of business. Possibly it  may be 
used unreasonably or even oppressively by persons 
who are more bent on giving trouble to others 
than doing their own business in  a business-like 
way, i f  such persons there be. B ut that is hardly 
a reason for doing violence to language tolerably 
plain, or for importing into the enactment pro
visions which are not obvious if  i t  be construed 
fa irly  and w ithout any leaning to one side or the 
other. I  th ink that the view of Davey, L.J. was 
correct, and I  concur in the motion which has 
been proposed.

Order appealed from  reversed : cause remitted 
to the Queen’s Bench Division with a 
declaration : appellants to have their costs 
in  this House and in  the courts below from  
the date of the defence to the amended state
ment of claim.

Solicitors fo r appellants, Devereux and Heiron.
Solicitors fo r respondents, Wm. A. Crump and 
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March 28 and 29, 1895.
(Before Lord E s h e r , M  B,., L opes and 

B ig by , L .JJ.)
T h e  Sa t a n it a . (a)

Collision—Lim itation of liab ility—Yacht Racing 
Association Rules—Merchant Shipping Act 
Amendment Act 1862 (25 & 26 Viet. c. 63), s. 54. 

The defendant entered his yacht fo r a race, and 
game his assent in  writing that he would be 
bound by certain rules which provided that 
owners of competing yachts should be liable fo r 
all damages caused by infringement of the 
rules. A collision occurred through a breach of 
the rules by the defendant’s yacht, and the 
pla intiff’s yacht was sunk.

Held, first, that entering of the yacht fo r the race 
and the rules created a contract between the 
competitors ; secondly (reversing Bruce, J.), 
that, with regard to damages, the word “ all ’ in  
the rules excluded the operation of sect. 54 of 
the Merchant Shipping Acts Amendment Act 
1862, lim iting the liab ility  to SI. per ton, and 
that the defendant was liable in  fu l l  to the 
p la in tiff fo r the damage done.

A p p e a l  from  a decision of Bruce, J., dated the 
18th Dec. 1894.

This was an action fo r damages arising out of 
a collision. The p la in tiff was the E arl of Dun- 
raven, owner of the yacht Valkyrie, and the 
defendant was Mr. W alter D. Clark, owner of the 
yacht Satanita. The collision occurred in  the 
Clyde, near Hunter’s Quay, on the 5th July 
1894. ____________________________

(a; Reported by Basil Crump, Esq., Barrlater-at-Law
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The Valkyrie was a steel-framed racing cutter 
yacht of 106 tons register, and manned by a crew 
of th irty-three hands; the Satanita was of 117 
tons register, and was registered at the port of 
Southampton. The two vessels were preparing, 
in  company w ith the Britannia  and the Vigilant, 
to take part in  the fifty-m ile  race at the regatta of 
the Mudhook Yacht Club. The race was held 
under the rales of the Yacht Racing Association, 
rule 17 of which provides that after the five- 
minutes gun has been fired and the Blue Peter 
hoisted, a ll yachts in  the race become amenable 
to the rales. The weather was overcast, w ith 
slight ra in ; there was a fresh breeze from the 
south-west, and the tide was flood, of no appre
ciable force. According to the Valkyrie's story, 
she was off Hunter’s Quay a t‘about 10.30 a.m., 
ready to start, under single-reefed mainsail, jib 
headed topsail, staysail and jib , close hauled on 
the starboard tack heading about south, and 
making from seven to eight knots. The five- 
minutes gun had been fired and the Blue Peter 
hoisted, and the Valkyrie, w ith other yachts, was 
cruising about and waiting for the second gun to 
cross the starting line between the commodore’s 
steam yacht Lutra  and the mark boat, the former 
on her weather bow, and both at some distance. 
The Satanita was then seen approaching on the 
port tack at about 500 yards distance and broad 
on the port bow of the Valkyrie about three 
points.- She was sailing fast, ramping fu ll, and 
heading across the bows of the Valkyrie. The 
la tter kept her course close hauled on the star
board tack u n til i t  was seen that a collision was 
imminent, when she put her helm down and luffed 
up to ease the blow. Satanita then struck the 
Valkyrie amidships on the port side abaft her rig 
ging, doing her such damage that she sank in  a 
few minutes. The p la in tiffs charged the defen
dant w ith improperly fa iling  to keep out of the 
way of the Valkyrie, and also w ith neglect of 
article 14 of the regulations fo r preventing co lli
sions at sea and of the 18th sailing rale of the 
Yacht Racing Association. The Satanita alleged 
that she was hampered by a small sailing boat as 
she approached the Valkyrie, and so failed or was 
unable to keep clear of her. The defendant paid 
9521. 7s. 4d. into court, being the amount of 
damages fo r which he alleged he was answerable 
under the Merchant Shipping A ct 1862, calcu
lated at the rate of 81. per ton, w ith the admission 
fo r the purposes of this action that i f  the collision 
was caused by the improper navigation of the 
Satanita i t  occurred w ithout his own actual fau lt 
or p riv ity.

Besides rule 17 of the Y. R. A., above men
tioned, the following rales are material :

24. If a yacht, in consequence of her neglect of any 
of these rules, shall foul another yacht, or compel other 
yachts to foul, she shall forfeit all claim to the prize 
and shall pay all damages.

32. Any yacht disobeying or infringing any of these 
rules, which shall apply to all yachts whether sailing in 
the same or different races, shall be disqualified from 
receiving any prize she would otherwise have won, and her 
owner shall be liable as for all damages arising therefrom.

The following undertaking was signed by the 
owners of a ll the yachts entering fo r the race, 
including the defendant:

While sailing under this entry I will obey and be 
bound by the sailing rules of the Yacht Racing Associa
tion and the bye-laws of the elub.

Sect. 54 of the Merchant Shipping Acts Amend
ment A ct 1862 provides (inter a lia ):

The owners o f any ship, w hether B r it is h  or foreign, 
sha ll no t, in  oases where a ll o r any o f the  fo llo w in g  
events occur w ith o u t th e ir  actua l fa u lt  or p r io r ity , th a t 
is to  say,

(1) W here any loss o f life  or personal in ju ry  is caused 
to  any person being carried in  such ship ;

(2) W here any damage or lose is caused to  any goods, 
merchandise, o r other th ings whatsoever on board any 
such s h ip ;

(3) W here any loss of life  o r personal in jn ry  is  by 
reason of the im proper naviga tion  o f such ship as afore
said caused to  any person carried in  any o ther ship or 
b o a t;

(4) W here any loss or damage is by reason o f the 
im proper navigation o f such ship as aforesaid caused to 
any other ship or boat, or to  any goods, merchandise, or 
other th in g  whatsoever on board any o ther ship or b o a t;

bo answerable in  damages in  respect o f loss o f l ife  or 
personal in ju ry , e ither alone or together w ith  loss or 
damage to ships, boats, goods, merchandise, o r other 
th ings to  an aggregate am ount exceeding 151. per ton  fo r 
each ton  o f th e ir sh ip ’s tonnage ; nor in  respect o f loss 
or damage to  ships, goods, merchandise, o r other th ings, 
w hether there be in  add ition  loss o f l ife  or personal 
in ju ry  or no t, to  an aggregate am ount exceeding 81. fo r 
each ton  o f the  sh ip ’s tonnage ; such tonnage to  be the 
registered tonnage in  the case o f sa iling ships, and in  the 
case of steamships the gross tonnage w ith o u t deduction 
on account o f engine room.

Dec. 18, 1894.—Sir Walter Phillimore, Joseph 
Walton, Q.C. and Batten fo r the owner of the 
Valkyrie.—Although it  cannot be said that the 
collision occurred w ith the defendant’s p riv ity , 
there is clearly a contract between him and a ll 
those who entered fo r the race that they would 
obey the sailing rules, and that those who failed 
to obey them should pay in  fu ll fo r any damage so 
caused. In  other words, the common law, which 
was specially excluded in Adm iralty causes, 
should here apply:

Gray v. Pearson, 23 L . T . Rep. 416 ; L . Rep. 5 C. P.
508;

Evans v. Hooper, 33 L . T . Rep. 3 7 4 ; 1 Q. B.
D iv . 45 ;

Nottingham Patent Brick and T ile Company v.
Butler, 54 L . T . Rep. 444 ; 16 Q. B. B iv . 778.

Fitzroy Cowper fo r the master and crew of the 
Valkyrie.

Sir Richard Webster, Q.C., Pollard, Stuart 
Moore, and the Hon. G. C. Colville fo r the defen
dant.—The reasonable and proper construction of 
the rules is, that breach of them involves lia b ility  
to pay damages recoverable by law. For nearly 
a century the statute has lim ited the lia b ility  of 
owners where the accident does not occur through 
the ir fa u lt or p riv ity, and it  would require express 
language to provide that i t  was not to apply to a 
collision of this nature. I f  there was a contract 
at a ll i t  was w ith the club, and not w ith the 
entrants:

The Carl Johann, 3 Hagg. 186 ;
E ll io tt  v. Richardson, 22 L . T . Rep. 858 ; L . Rep.

5 C. P. 744 ;
Cope v. Doherty, 31 L . T . Rep. O. S. 307.

B r u c e , J.—In  this case I  am of opinion that 
the owner of the Satanita is entitled to have his 
lia b ility  lim ited. 24 & 25 V iet. c. 63—the Act 
now in  force—provides that the owner of any ship, 
whether B ritish  or foreign, shall not be answer- 
able in damages in  respect of loss or damage to 
ships, goods, or merchandise, beyond an aggregate
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amount of 8?. fo r each ton of the ship’s tonnage, 
in  cases where the loss or damage is by reason of 
the improper navigation of such ship w ithout his 
actual fa u lt or p riv ity. The firs t question which 
was raised in  th is case was whether the damage 
occasioned by the Satanita to the Vallcyrie was 
caused w ith or w ithout the actual fa u lt or p riv ity  
of M r. 'Clarke, the owner of the Satanita. But 
after the evidence of Mr. Clarke and the master 
of the Satanita, S ir W alter Phillim ore said he no 
longer contended that the damage was caused by 
the actual fa u lt or p riv ity  of M r. Clarke. The 
next question raised is whether Mr. Clarke, by 
entering his yacht to run in  the Mudhook Yacht 
Club races, the regatta in  question, and in  enter
ing the yacht upon the terms of the Mudhook 
Yacht Club rules and the rules of the Y.R.A., has 
abandoned the lim ita tion of lia b ility  which he 
would otherwise be entitled to by virtue of the 
statute to which I  have referred. Two points 
have been raised. The firs t is, whether any con
tract was entered into binding Mr. Clarke to pay 
a ll damages in  respect of the Vallcyrie; and, 
secondly, what was the meaning of the contract if  
a contract was entered into P I t  is contended by 
S ir W alter Phillim ore, on behalf of the plaintiffs, 
that Mr. Clarke had agreed to waive the lim ita 
tion of his lia b ility—that by agreeing to the rule 
which provided tha t the owner shall be liable for 
a ll damages he had intim ated that he intended 
to waive the lim ita tion  of lia b ility  which the law 
entitled him  to do. The question of fact fo r me 
to decide is whether such a contract was entered 
into, and, although I  am not prepared to say that 
the circumstances which have been proved in  
this case m ight not constitute a contract, yet 
i t  seems to me in  the highest degree improbable 
that Mr. Clarke should ever agree to waive such a 
right. I t  appears from his evidence that he was 
perfectly well aware of the risks which were 
incurred by allowing his yacht to  be steered by 
amateur helmsmen, because he told his captain 
that, although the amateur helmsman m ight steer 
the yacht, yet he (the sailing master) was to 
interfere the moment he saw any danger; that 
although he m ight lose the race by so doing, yet 
he was to take care that the yacht was not put in 
such a position as to be like ly  to cause danger 
or damage. I t  proves clearly what was present 
to M r. Clarke’s mind. Although he was 
w illing  to agree to the rules of the yacht 
club Iso fa r as racing the yacht was con
cerned, yet he had no great confidence in  the 
amateur yachtsmen, and had his sailing master 
ready in  case of any great emergency. I  th ink it  
clearly shows that he appreciated the experience 
and professional sk ill of a man whose sk ill arises 
from  long experience, and who would be able to 
act rig h tly—an experience which enables a man to 
act on the instant, a habit acquired commonly 
only by men who make i t  the ir lifelong training, 
and who would in  a moment appreciate the whole 
situation. A ll this, I  th ink, M r. Clarke appre
ciated. I t  seems to me that i t  was in  the highest 
degree improbable that he should enter into a 
contract by which he should trust his yacht to 
amateur steersmen on the terms that if  any 
damage was done he should be liable, not as men 
are ordinarily liable fo r damage done, but to a 
much larger extent.

Then comes the question, i f  there was a con
tract, what was the meaning of the words used P

I f  there was any contract, I  am of opinion 
that i t  was a contract by which M r. Clarke 
never agreed to abandon the rights given him 
by the statute. When he said he agreed to 
the words “  her owners shall he liable fo r a ll 
damages arising therefrom,” I  th ink  he meant 
that he would be liable fo r the legal consequences.
A  good deal has been said about the policy of the 
law which gives a lim ita tion  of lia b ility  to the 
ship. I  don’t  know that I  need consider the 
grounds of that policy. I t  is enough fo r the 
present purposes to know that that lim ita tion  of 
lia b ility  extends to a ll B ritish  ships—a ll B ritish  
registered ships. I t  extends to pleasure yachts as 
well as to other vessels, and therefore Mr. Clarke 
knew that under the ordinary circumstances his 
lia b ility  would be lim ited to 81. per ton. I  cannot 
th ink that the reasonable construction to be put 
upon these words, “ the owner shall be liable for 
a ll damages,”  is to . say that he was to be liable 
fo r damages over and above what the law 
ordinarily would make him liable for. I t  seems 
to me that the reasonable construction to be put 
upon these words is, as I  have said, that the owner 
should be answerable only to the extent which the 
existing law says. Another point has been put 
by S ir W alter Phillim ore, but i t  is sufficient for 
me to Bay w ith respect to i t  that I  th ink the 
damage has arisen by improper navigation, and 
the conclusion I  have come to is that Mr. Clarke 
is entitled to have his lia b ility  lim ited.

W ith  regard to costs, the learned judge decided, 
on the authority of The Empusa (41 L. T. Rep. 
383; 4 Asp. Mar. Law Cas. 185; 5 Prob. D iv. 6), 
that the costs of the action should be borne by 
the p la in tiff, except such costs as were incurred 
by the defendant in proving his lim ita tion of 
liab ility .

The p la in tiff appealed.
March. 28. — Sir Walter Phillimore, Joseph 

Walton, Q.C., and Batten fo r the appellant.
Sir Bichard Webster, Q.C., Pollard, and the 

Hon. G. C. Colville fo r the respondent.
Lord E s h e r , M.R.—This action is brought by 

the owner of a yacht against the owner of another 
yacht, and the action, although i t  is brought in 
the Adm iralty Court, is really brought on a 
charge that the yacht which is sued has broken 
the rules which govern her sailing in  a regatta in 
which she is contesting fo r a prize. The firs t 
question raised is whether, supposing her to have 
broken the rules, she can be sued fo r that breach 
of the rules by the owner 6f the competing yacht 
which has been damaged. The form  in which 
th is question is stated is th is : Was there any 
contract between the owners of those two yachts P 
I t  may be put thus : D id the owner of the com
peting yacht—of the yacht which is sued—enter 
into any obligation to the owner of the other 
yacht; and if  his yacht broke the rules, and 
thereby injured the other yacht, should he pay 
damages? I  w ill say, first, i t  seems to me clear 
that he did, and the way that he has undertaken 
that obligation is th is : There are a certain 
number of gentlemen who form themselves into 
a committee and propose to give prizes for 
matches sailed between yachts at a certain place 
on a certain day, and they promulgate certain 
rules, which are not obligatory on anybody, and 
they say, if  you want to sail in  any of our 
matches you cannot do so unless you submit
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yourself to the conditions which we have ̂  thus 
laid  down. You are not obliged to do it, ot 
course, but you cannot sail your yacht fo r our 
prize unless you do that, and one of the con
ditions is, if  you do sail fo r gone of such prizes you 
must enter into an obligation w ith the owners ot 
the yachts who are competing, which they at the 
same time enter into sim ilarly w ith you that it  
by a breach of any of our rules you do a damage 
or in ju ry  to the owners of a competing yacht you 
shall be liable to make good the damage which 
you have so done. I f  that is so, there is that 
relation immediately formed between the yacht 
owners when they do sail, and not t i l l  then. 
There are other conditions w ith  regard to these 
matches, -which constitute a relation between each 
of the yacht owners who enters his yacht and 
sails it, and the committee themselves, but that 
does not in  the least do away w ith what the yacht 
owner has undertaken, namely, to enter into a 
relation w ith the other yacht owner, that relation 
containing an obligation. Here the owner of the 
yacht, Mr. Clarke, entered in to  a relation w ith 
Lord Dunraven when he sailed his yacht against 
Lord Dunraven's yacht, and that relation con
tained an obligation that if  by any breach of any of 
these rules he did damage to the yacht of Lord 
Dunraven, he would have to pay the damages. 
There is the relation existing between them. 
Now, i t  is admitted, that Mr. Clarke’s yacht did 
break the rules. He admits that he broke the 
18th rule, and by breaking the rule his yacht 
ran into Lord Dunraven’s yacht and sank it. 
That is conceded. Now comes the question, 
W hat damage is lie liable fo r P He had entered 
into a relation w ith  Lord Dunraven under these 
rules. I t  is quite a different relation from that 
which exists between the owners of two ships 
sailing on the ocean. The only relation which 
exists between two ships sailing on the ocean 
is that one of them shall not by negligence run 
into the other. There have grown up rules known 
to a ll sailors, i f  you please to call them so, long 
before the statute was passed, and any ship which 
violated those known rules has been held to be 
acting negligently towards the other ship, hut 
w ith regard to whom she had only this rela
tion, that she was not to do her any in ju ry  
by negligence. I t  is a relation which arises 
from two things or persons being contiguous 
to each other. As i t  has often been said, i f  you 
choose to drive a tandem across Salisbury 
P lain as hard as ever you like and sway it  about 
from  one side to the other, you are doing no harm 
to anybody if  there is nobody else on Salisbury 
P la in ; but i f  there is somebody else on Salisbury 
Plain, and if  he comes so near to you that i f  you 
play this peculiar antic you are like ly to run into 
him and damage him by reason of your con
tigu ity , and being so near to the person that if  
negligent you may in jure him, immediately there 
arises a duty upon you to drive w ith such reason
able care that i t  is not by your carelessness 
that you run into him. So i t  was w ith a 
ship on the sea. A  ship may sail in  any way 
she likes on the sea if  there is no other ship 
near her. She may go sailing round and round 
in  a circle if  she likes. B ut the moment there comes 
another ship so near to her that i f  she navigates 
w ithout due and reasonable regard fo r the 
other ship she may injure her, i t  is by reason 
of the known proxim ity of one to the other that

the rule immediately comes into force, and the 
relative duties a t once arise. Besides those duties 
which determine what would be negligent steering 
or sailing, there came an A ct of Parliament 
which stated tha t when two sailing ships are ap
proaching one another so as to involve risk of 
collision (none of the rules apply before that 
moment) then each of them is to do certain 
things. Those rules do really fix  what under 
those circumstances w ill be negligence. I  do not 
doubt i f  those rules are broken by reason of an 
inevitable cause which you cannot avoid, as, fo r 
instance, by a hurricane which no sk ill can w ith
stand, the person who breaks them is not liable, 
because what happened did not happen in  conse
quence of his breach of the rules, but by reason 
of an overmastering power which would reduce 
what happened to inevitable accident. That 
being the view known to a ll persons who sail, 
you come to the rules of this committee, and 
what it  was that the persons sailing in  these 
matches agreed should be the ir rule of sailing. 
They could not make any rules which would 
affect ships which are not going to this regatta.
I  cannot agree in  the least w ith S ir Richard 
Webster when he says that either a yacht or 
anything else coming up the Solent, or going out 
from  Southampton Water down the Solent, are 
bound to take notice of the rules of this regatta. 
They have nothing to do w ith  it. They are 
entitled to sail in  and out according to the mode 
of navigation applicable to open water. They 
ought not to sail according to these rules, even 
though they knew that the regatta was being 
held, and even although they knew a ll the rules of 
the regatta they would not be bound to observe 
them. On the contrary, they ought to observe 
the ordinary rules of navigation of vessels in  open 
water, or at sea. They have nothing to do w ith 
these rules at a ll. If, w hilst they are so sailing, 
they do interfere w ith the regatta, i t  is the 
regatta’s boats that must take care of themselves 
w ith regard to those ships which are not sailing 
under the regatta rules. They must observe the 
ordinary rules of navigation, and i f  that spoils 
their match i t  cannot be helped. There are 
some of these rules, as has been pointed out, 
which alter the ordinary rules of navigation, 
and if  they alter the ordinary rules of naviga
tion as between these parties who have agreed 
to sail according to these altered rules, i f  one 
of them breaks these altered rules, he is by 
these rules liable to have a claim maintained 
against him. Then comes the question, what is 
that? We have to construe the rule which is 
applicable in this case. Of course we are referred 
to other rules, but the rule which we have to 
construe in this case is rule 32. I  was going to 
speak about rule 24, because I  know they have 
relied in a sense upon it, but I  th ink the governing 
rule in  this case is rule 32: “ Any yacht dis
obeying or infring ing any of these rules which 
shall apply to a ll yachts, whether sailing in the 
same or different races ”—for to-day I  do not 
undertake to construe that part of the rule at all, 
because I  do not th ink i t  is material. I  have no 
doubt what the true meaning of that part is, but 
I  do not th ink i t  necessary to state it—“ shall be 
disqualified from  receiving any prize.”  If, there
fore, there is a condition which they have agreed 
upon w ith  the committee, the persons who give 
the prizes, that they shall be disqualified from
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receiving any prize, it  does not affect the owners 
of other yachts. Now we come to th is : “  And 
her owner shall be liable fo r a ll damages 
arising therefrom.”  Can that mean an obligation 
which they have undertaken to the committee ? 
I f  she runs into one of the other yachts, 
which she has done on this occasion, how can that 
damage the committee P The committee have no 
interest in  the yacht. They have not to pay for 
the loss of the yacht. The committee have 
nothing to do w ith the yacht, except that they 
have allowed her to run in  the race for a prize, 
and if  she won the race they have entered into an 
obligation to give her a cup, or money, or what
ever it  m ight be. They are not damaged, and 
cannot be damaged. Then who has the rig h t to 
claim those damages ? I t  seems to  me clear it  is 
the owner of the yacht which has been sailing 
against this yacht, or at a ll events in  the regatta. 
You must read in  “ to any other yacht which he 
may damage”  “ fo r a ll damages arising therefrom.”  
I f  you look at rule 24 it  seems to me to make i t  
more clear that must be the meaning, because 
there it  is : “  I f  a yacht in  consequence of her 
neglect of any of these rules shall foul another 
yacht ” —that is the thing which does the in ju ry  
to the other yacht owner—“ she shall fo rfe it a ll 
claim to the prize, and shall pay a ll damages.” 

W hat meaning are we to put upon those words 
“ a ll damages?” I f  i t  had been “ shall pay 
damages ”  i t  would have been a fu tile  rule I  
should th ink, because if  they broke the rule 
negligently they would be liable to damages. 
Why have they put in  the word “  a ll ? ” Nobody 
has been able to suggest any meaning to this 
word “  a ll ”  except the one that i t  must be a ll the 
damages caused by the fouling. A ll the damage 
to whom? 411 the damage to the owner by 
reason of his yacht having been injured. To my 
mind i t  is plain and clear I t  is a ll damage 
caused to the owner of another yacht by reason 
of an in ju ry having been done to that yacht. I  
have no doubt if  a yacht owner chooses to take 
his wife’s box of valuable jewels in  his yacht that 
he is going to make a present of after the race is 
over, that the loss of those jewels is a thing which 
the other party had no righ t to contemplate as a 
possible result of what he was doing and would 
not be liable for it. I t  is fo r in ju ry  done to the 
yacht, and I  cannot see how to construe that word 
“ a ll”  w ithout saying that the effect of i t  is 
clearly to do away w ith the lim ita tion contained 
in  the Merchant Shipping Act. I  say deliberately 
that, although i t  cannot be denied tha t this 
rule, i f  i t  were not fo r those words would 
apply, i t  is a mere accident, fo r the Merchant 
Shipping A ct was not intended to apply to a ll 
yachts, and certainly not to racing yachts, 
and they are only brought in  by the section in 
this A ct defining what ships are to be considered 
as w ith in  the statute. I t  is always agreeable to 
th ink that a rule which one feels obliged to lay 
down can have a reasonable foundation, and I 
th ink it  can in  this case. The yachts under these 
rules are to be steered or sailed either by the 
otvner or by an amateur. The yachts which come 
in to compete do not know what yachts are 
coming against them, and if  not, how can they 
possibly know the sailor-like capabilities of the 
owner of that yacht, or of his amateur friend P 
They cannot. They have no means of judging of 
it. Then they are not in the condition that they

would be i f  the yachts were to be sailed by a 
master, because a master must be a certificated 
master, and therefore there is the protection tha t 
the yacht is going to be steered and sailed by a 
capable sailor who has obtained a master’s ce rtifi
cate. Here the yacht may be in  fa u lt by reason 
of the incapacity of a person as to whose capacity 
they have no power of judging. I  th ink it  was 
very reasonable, and I  can guess the reason why 
they said i f  you do enter into such a game as this 
to be played by an incapable person, and if  he 
does commit a fa u lt to the in ju ry  of the other, 
yon must pay a ll the damages and not be lim ited 
to pay either SI. or 15Z. a ton. Such a lim ita 
tion  would make the risk terrible, because, 
although you may have a most valuable yacht, 
and perhaps the best yacht in  the kingdom, 
which may be sunk by another yacht of a very 
small tonnage, then she has no real remedy at a ll 
fo r that which has been done. I  th ink probably 
the ru le  was made fo r those reasons. A t a ll 
events, those reasons seem to me to make the 
rule, and the interpretation of the rule in  its 
largest form  to be a most reasonable protection 
against gentlemen who w ill have the ir little  
gamble w ith  their yachts, and I  th ink that the 
rule is a very good and proper one. A t a ll events, 
I  have a strong conviction that the interpreta
tion which we are proposing to put upon it  
is a reasonable and a rig h t interpretation, and 
I  th ink, therefore, that th is appeal must be 
allowed.

L o p e s , L .J .—If  we were not differing from 
the learned judge below, and if  th is were not 
im portant in  the sense of involving a very large 
amount of money, I  should not th ink f it  to 
deliver any judgment of my own, but should be 
quite prepared to adopt the judgment the Master 
of the Rolls has given. But in the circumstances 
I  w ill very shortly express my view of th is case. 
The questions are: F irst, was there a contract P 
Secondly, what was the contract P I  have, in  the 
firs t instance, to mention what is really admitted 
in this case. I t  is admitted that the Satanita and 
Valkyrie had been entered fo r the 50 m ile race in 
the regatta of the Mudhook Yacht Club on the 
Clyde, and had respectively agreed to obey the 
rules of the Yacht Racing Association, and the 
yachts in  the races became amenable to those 
rules. There is another thing which is admitted, 
and that is this—that the Satanita violated one 
of these rules. The rule violated was rule 18, 
which says—“ When two yachts are approach
ing one another so as to involve risk of col
lision, one of them shall keep out of the way 
of the other, as follows: A  yacht which is 
running free shall keep out of the way of a yacht 
which is close-hauled. A  yacht which is close- 
hauled on the port tack shall keep out of the way 
of a yacht which is close-hauled on the starboard 
tack.”  Therefore we start w ith this, that rule 18 
was infringed, and that the owners of both these 
yachts adopted these rules, and, in point of fact, 
sailed the ir yachts under these rules. In  the firs t 
place was there a contract P To my mind there 
was a contract. Probably a contract w ith the 
committee in  certain cases, but also a contract 
between the owners of the competing yachts 
amongst themselves in other respects, viz., the 
contract was an undertaking that the owner of 
one competing yacht should pay the damages of 

. the owners of any other competing yacht which is
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injured by his yacht—a ll the damages arising 
from any infringement or disobedience of the 
rule. In  my opinion, d irectly any owner entered 
his yacht to sail this contract stands, and it  is 
perfectly clear that in this case the owners of the 
Valkyrie and the Satanita did enter the ir respec
tive yachts and did sail. Therefore in  my opinion 
there was a contract, and under rule 32 damages 
became payable, I t  is not disputed that under 
the contract damages became payable, but i t  is 
said that the damages are lim ited under the 
Merchant Shipping Act. In  order to decide that 
we must look at rule 32. I  do not overlook 
rule 24, but I  am prepared to base my judgment 
on the meaning of rule 32. This says, that “ any 
yacht disobeying or in fring ing  any of these rules, 
which shall apply to a ll yachts, whether sailing in 
the same or different races, shall be disqualified 
from receiving any prize she would otherwise have 
won, and her owners shall be liable fo r a ll 
damages arising therefrom.”  I t  is said by Sir 
Richard Webster on the part of the Satanita, 
that that means a ll legal consequences — a ll 
damages recoverable by law—and therefore only 
means damages lim ited by the Merchant 
Shipping Act. I f  that is the true construction of 
that rule, I  can see no necessity fo r inserting the 
words “ fo r a ll damages arising therefrom,” 
because the damages lim ited by the Merchant 
Shipping A ct would have followed. There would 
have been no necessity fo r those words. Again, 
i f  the construction contended fo r by S ir Richard 
Webster be correct, th is anomaly, to my mind, 
would arise. There would be damages of one 
kind when there was improper navigation, but 
there would be damages of another kind i f  the 
in ju ry  was caused by anything other than 
improper navigation. I  cannot for one moment 
agree with that construction of the rule. I  cannot 
understand why we are not to give fu ll effect to 
the words “  all damages arising therefrom.”  Any 
other construction would, I  th ink, he contrary to 
the true meaning of the words contained in  that 
rule. I t  is said that the words must be given 
their ordinary meaning, unless the giving of that 
meaning leads to an absurdity. Does giving that 
meaning to the word ‘• a ll”  lead to absurdity 
here P On the contrary, I  quite believe here that 
that word “ a ll ”  was used deliberately and for a 
purpose. I t  is to be recollected that in this case 
these yachts were not to be steered by a 
professional steersman, but either by the owner 
or an amateur steersman, and it  was natural in 
those circumstances that the owner of one yacht 
should not be exposed to the great risk which 
m ight arise to his yacht by reason of another 
yacht being steered, i t  may be, by an incompetent 
steersman, of whose competency the owner of the 
other yacht had no knowledge. I t  seems to me 
to be a reasonable ground for introducing this 
word. I t  cannot, therefore, be said that the 
construction which we propose to give the words 
leads to an absurdity. The case was suggested 
by Mr. Pollard of a lady who is supposed to have 
fallen into the water, and damage is sustained to 
her dress. I t  is said that i f  we give th is large 
construction to the word “  a ll ”  we should be 
including a case like that. But the lady was not 
a party to this contract, and therefore could not 
recover under this rule. I  am of opinion that 
the judgment of the learned judge in  the court 
below must be reversed.

You V ll. ,  N. S.

[Ct . op A pp .

R ig b y , L. J.—I  am of the same opinion. I  w ill 
very shortly state my reasons out of deference to 
the learned judge. The firs t question is that of 
contract or no contract. A ll that is necessary, i t  
appears to me, to constitute a contract between 
the yacht owners is to bring home to each of them 
the knowledge that the race is to be run under 
the Yacht Racing Association rules, and then 
they, the one and the other, deliberately enter 
upon those terms. O f course here we have a 
w ritten document, signed by each, which, i f  there 
were any doubt at all, would render it  abundantly 
clear that he was perfectly well aware o f the 
bargain he was entering into. In  no other way 
than that does it  appear to me to be material. 
The contract did not arise w ith anyone other than 
the managing committee t i l l  the moment that 
either Lord Dunraven or Mr. Clarke signed the 
document, which it  was necessary to sign, in order 
to be a competitor. B ut when they actually came 
forward, the owner of the Satanita on the one 
hand, and the owner of the Valkyrie on the other, 
and became competitors upon those terms. I  th ink 
it  would be idle to say that there was not then 
and thereby a contract between them, provided 
always there is something in the rule which 
points to a bargain between the owners of yachts. 
Rule 24 says: “  I f  a yacht, in  consequence of her 
neglect of any of these rules, shall foul another 
yacht, or compel other yachts to foul, she shall 
fo rfe it a ll claim to the prize, and shall pay a ll 
damages.” To whom is he to pay those damages? 
He cannot pay them to the club, nor do I  th ink 
the club could recover them in any way. The 
true and sensible construction is that he must 
pay the owner of the yacht fouled. That is the 
case of fouling a yacht. When we come to the 
32nd Rule we find that fo r any breach of the 
rules the owner shall pay “ a ll damages arising 
therefrom.”  I  am perfectly prepared to acquiesce 
in  the suggestion that those words must be treated 
according to their ordinary meaning, but there 
can be no doubt that the ordinary legal meaning 
of damage includes damage to a vessel sent to the 
bottom. That cannot be doubted fo r a moment. 
The argument that i f  we give the fu ll meaning to 
the words “ a ll damages”  we may be including 
damages which are remote, is, I  th ink, removed 
by the fact that this is damage clearly w ith in  the 
meaning of the law, and it  must be construed by 
the ordinary meaning of the law. As to the lim i
tation, a ll that the section says is that under 
certain circumstances, the owner o f the ship in  
default shall not be answerable in  damages 
beyond a certain amount. I f  we were dealing 
w ith that class of case here we should have to 
apply the section to the case of yachts, but when 
we come to the actual contract entered into it  
must be clear, as the counsel fo r the defendants 
say, that i t  means a ll legal damages. W hat can 
be clearer than the meaning of the word “ a ll ”  P 
“ A ll damages arising therefrom.”  There can be 
no doubt about i t ; i t  means what it  says. To get 
out of that meaning you must introduce a great 
deal more than the argument fo r the defendants 
would allow. You must say damages which 
would be the legal consequence i f  there were no 
such contract as we are now dealing with. Other
wise, I  do not see any justification fo r putting 
the words in. On the whole I  have no hesitation 
in  saying that the parties deliberately did con
tract themselves out of that accidental benefit

4 F
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which was given to them by the Merchant Ship
ping Act, and that the appeal must be allowed.

Appeal allowed.
I t  being stated that the master and crew, as 

well as a lady passenger on board the Valkyrie 
ad. claimed damages, the Court intim ated that 

they could not recover under the contract in 
question, and that the judgment now delivered 
would only apply to Lord Dunraven.

Solicitors: fo r the 
Bubb, and Whatton 
Cooper and Co.

p la in tiff, Waltons, Johnson, 
; fo r the defendant, Thos.

March 13 and 14, 1895.
(Before Lord E sher , M.R., L opes and 

R ig b y , L.JJ.)
T he  G ipsy  Qu e en , (a)

Salvage—Practice—Reduction of award— Costs.
Where a salvage award is reduced on appeal i t  is

a general, though not a hai-d and fast rule, to
give no costs of the appeal.

mvP£AiL ion1? a decision of Bruce, J„ dated the 6th Feb. 1895.
The Gipsy Queen became disabled in  the North 

Sea whilst on a voyage from Gothenburg to West 
Hartlepool, and on the 1st and 2nd Oct. 1894 the 
Jane Clark towed her 250 miles into port.

The to ta l value of the Gipsy Queen, her cargo 
^ fre ig h t:, was 52431., and of the Jane Clark, 
10,1951. The sum of 12001. and costs was awarded 
and apportioned as follows : 9001. to the owners of 
the Jane Clark, 751. to the master, and 2251. to 
the crew.

The defendants appealed.
Raikes, Q.C. and Batten, in  support of the 

appeal, asked fo r a reduction of the award on the 
ground that i t  was excessive.

Sir^ Walter Phillimore and Butler Aspinall, 
contra. r

The Court, having consulted the assessors, 
reduced the award to 8001., apportioned as follow s: 
6201. to the owners, 501. to the master, and 1301. 
to the crew.

Raikes, Q.C. asked fo r costs.
Sir Walter Phillimore contended that the 

practice was to give no costs to the successful 
appellants where a salvage award was reduced.

The Court reserved the question fo r conside
ration.

March 14.—Lord E sher , M.R.—We have con
sidered the question as to costs, and have come to 
the conclusion that the practice of this court is, 
in  a case of salvage where the amount of the 
award has been reduced, to give no costs. This is 
not a hard and fast rule, but is a general rule of 
practice.

L opes, L.J.— I  agree that the general principle 
is as stated by the Master of the Rolls, but the 
court has a discretion in a particular case; for 
instance, i f  the court below awards an amount 
which is very much too large, and the amount is 
reduced in  this court to a very much smaller sum, 
the Court w ill probably allow costs.

R ig b y , L.J.—I  concur.

(“ > Reported by Basil Chump, Esq., Barrister-at-Law,

Solicitors: fo r the appellants, Pritchard and 
Sons; fo r the respondents, Crossman and P rit
chard, fo r H. W. Bell, West Hartlepool.

HIGH COURT OF JUSTICE.

QUEEN’S BENCH D IV IS IO N .
Wednesday, June 6, 1894.

(Before Cave and Co llins , JJ.)
M assey (app.) v. M orrjss (resp.). (a) 

Overladen ship— Vessel in  foreign port— Owner 
resident in  this country—Liability  of owner— 
Merchant Shipping Act 1876 (39 & 40 Viet. c. 80), 
s. 28.

The Merchant Shipping Act 1876 provides by 
sect. 28 that any owner or master of a British  
ship who allows the ship to be so loaded as to 
submerge in  salt water the centre of the disc, 
shall fo r each offence incur a penalty not 
exceeding one hundred pounds.

The appellant, the owner of a British ship, was 
resident and carried on business in  this country. 
His ship, while in  a foreign port, was so loaded 
by the master as to submerge the centre of the 
disc. The master was appointed by the appel
lant, who was not informed and was not aware 
of the overloading of the ship. The appellant 
was convicted fo r having allowed his ship to be 
so overloaded.

Held, that the conviction was wrong, as there was 
no evidence to show that the appellant had 
allowed the ship to be overloaded.

Case stated by the stipendiary magistrate for 
the city of Liverpool.

The appellant was the owner of the Opah 
residing and carrying on business at H ull. 
The Opah was in  Dec. 1893 at Kymassi, in the 
island oi Negropont, Greece, and there took on 
board a cargo chiefly consisting of magnesia 
stone, and on the 5th Dec. 1893 le ft Kymassi w ith 
the said cargo fo r Garston. The Opah. at the 
time of leaving Kymassi aforesaid, was so loaded 
as to submerge in salt water the centre of the disc 
to the knowledge of the master. The Opah was 
at the time aforesaid in  command of a master 
appointed by the appellant. The appellant was 
not informed, and was not aware of the over
loading of the Opah, and the mate stated that 
lie had been ordered by the master not to put the 
ship at any time below her marks.

The Merchant Shipping A ct 1876 (39 & 40 Viet, 
c. 80) enacts as follows :

Sect. 28. A n y  owner o r master o f a B r it is h  ship who 
neglects to  cause his ship to  be marked as by th is  A c t 
required, o r to  keep her so marked, or who allows the 
ship to  be so loaded as to submerge in  sa lt w ater the 
centre o f the disc, and any person who conceals, removes, 
a lters, defaces, or obliterates, or suffers any person under 
his con tro l to  conceal, remove, a lte r, deface, o r ob lite ra te  
any o f the said marks, exoept in  the event o f the p a rticu 
lars thereby denoted being la w fu lly  altered, or except 
fo r the purpose .of escaping capture by an enemy, shall 
fo r each offence incu r a penalty no t exceeding one 
hundred pounds.

I f  any o f the  marks required by  th is  A c t is in  any 
respect inaccurate, so as to  be lik e ly  to  mislead, the 
owner o f the ship sha ll in cu r a penalty no t exceeding one 
hundred pounds.

(a) Reported by W. H. H obsfaia, Esq., BarrletorAULawT
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I t  was contended, on behalf of the appellant, 
that, upon these facts and in  the absence of any 
evidence that the appellant had any knowledge 
of, or in  any way connived at, the overloading, the 
appellant could not be convicted.

The stipendiary magistrate, however, being of 
opinion that the appellant was responsible fo r the 
act of the master of the said vessel in  overloading 
her, and that i t  was immaterial whether the 
appellant was personally aware of the overloading, 
convicted the appellant.

The questions fo r the opinion of this court were 
whether, upon the facts stated, the appellant did 
allow, w ithin the meaning of sect. 28 of 39 & 40 
V iet. c. 80, the Opah to be so loaded as to sub
merge the centre of the disc of the said vessel, 
and whether the conviction was right.

Pickford, Q.C. and Maurice H ill fo r the appel
lant. — Before an owner can be convicted fo r 
allowing his ship to be overloaded, it  must 
be shown that he had some knowledge of the 
fact that the overloading had taken place. 
There is an absolute lia b ility  on the part of 
the owner, under the section, i f  the marks are 
wrongly placed, but not i f  there is overload
ing. The magistrate was guided in  his deci
sion by the judgments given in  cases under 
tlm  Licensing Acts, where the licensed persons 
had been convicted fo r allowing drunkenness or 
gaming on their premises, although such drunken
ness or gaming took place w ithout their actual 
knowledge. B ut the scheme of the Licensing 
Acts is entirely different from that of the 
Merchant Shipping Acts, and there is no 
analogy between them. This section contem
plates the case of something being allowed by the 
master which is not allowed by the owner. 
[Ca v e , J.—There must be something in  the 
nature of “  allowing ”  by the owner.] There is 
nothing of that description, unless i t  could be said 
that the owner having appointed the master was 
responsible fo r his acts. There is no mens rea on 
the part of the owner.

H. Sutton fo r the respondent.—The knowledge 
of the owner of the overloading is to be implied, 
and he is to be treated as it  he was an actual 
party to the act. In  sect. 22 of the same statute 
the words used are “ knowingly allows,”  which 
point to a distinction between cases in  which 
facts come to the knowledge of the owner, and 
those in  which they do not. I t  has been held 
under the Licensing Acts, that the knowledge of 
the person in  charge of licensed premises is to 
be considered knowledge on the part of the 
licensed person, although such licensed person 
may not be on the premises at the time when the 
act complained of is committed :

Bond v. Evans, 59 L . T . Eep. N . S. 4 1 1 ; 21 Q. B.
D iv . 249 ;

Mullins v. Collins, 29 L . T . Eep. N . S. 838 ; L . Eep.
9 Q. B. 292.

[Ca v e , J.—I  do not th ink that any inference can 
be drawn from those cases that w ill assist in that 
now before us.] The owner appointed the 
master, and is therefore responsible fo r his acts. 
[Ca ve , J.—I f  the master had committed the same 
offence before, and the owner continued him in 
his position as master, i t  m ight be some evidence 
against the owner.]

Ca v e , J.—This seems to me to be a very clear 
case. The words of the section are, “  any owner

or master of a B ritish  ship who allows the ship 
to be so loaded as to submerge in  salt water the 
centre of the disc shall fo r each oifence incur a 
penalty not exceeding one hundred pounds.” 
The question is whether the appellant did allow 
his ship to be so loaded as to submerge in  salt 
water the centre of the disc. There is nothing 
to show that he in any way allowed it, except that 
he appointed the master who was in  command of 
the ship when the loading was performed, and I  
cannot th ink that i t  was the intention of the 
Legislature that the owner should be liable upon 
that account. I f  such had been the intention, it  
would have been easy to say that, i f  the 
master overloaded the ship, the owner should be 
liable. In  order to make the owner liable there 
must be some act done by him, and in  the present 
case there is no such act. By appointing the 
master, the owner does not render himself liable 
fo r everything done by that master on the other 
side of the world. I f  i t  could be shown that a 
particular master had been appointed w ith  the 
object of having the ship overloaded, that would 
be a very different case, but there is no such 
suggestion in  the present case. The alehouse 
cases which seem to have influenced the magis
trate when hearing this case are distinguishable 
from  this case. There the licensed person is 
made responsible fo r what goes on upon his 
premises, and he obtains his licence upon the 
ground of his personal character. I f  he were 
not responsible he m ight delegate some person, 
who waB not fit, to carry on his business, and 
then when a complaint was made he could say 
that he was not responsible. The Licensing Acts 
are drawn w ith the object of preventing th is being 
done. Those cases are in  no degree analogous to 
the present case. I  am therefore of opinion that 
this conviction must be quashed.

Co llins , J.—I  am of the same opinion.
Conviction quashed.

Solicitors fo r the appellant, Botterell and 
Boche, fo r H ill, Dickinson, Dickinson, and H ill, 
Liverpool.

Solicitor fo r the respondent, The Solicitor to 
the Board of Trade.

Thursday, March 28, 1895.
(Before Cave and W r ig h t , JJ.) 

Gosling  (app.) v. N ewton and  E agers 
(resps.). (a)

Thames Conservancy — Navigation of barge — 
Apprentice duly bound—Bight of apprentice to 
act as lighterman— Bight of apprentice to assist 
licensed lighterman as second hand—The Water
men and Lightermen Amendment Act 1859 
(22 & 23 Viet. c. cxxxiii.), s. 54—Bye-law 35 made 
thereunder—Bye-law 16 of the Thames Conser
vancy.

An unlicensed apprentice but properly bound fo r 
the period and in  the manner prescribed by the 
Watermen Act 1859, is an apprentice “  qualified 
according to the Act,”  within the meaning of 
sect. 54 of the Act, and he cannot be convicted 
under that section fo r acting as a lighterman 
without having a licence.

Such apprentice may be a competent person to 
assist as second hand a duly licensed lighterman

(a) Reported by W. W. Orr, Esq.. Barrister-at-Law.
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when navigating on the river Thames a barge of 
over fifty  tons burden, within the meaning of the 
16th bye-lmv of the Thames Conservancy, as the 
words in  that bye-law “  one man in  addition,”  
are satisfied by there being on board to assist an 
apprentice duly bound within the meaning of the 
Watermen Act and the bye-laws made there
under.

Case  stated by a m etropolitan police magistrate.
Two summonses were taken out by one Gosling 

the appellant, one under sect. 54 of the Water- 
men and Lightermen Amendment A ct (22 &
23 Y ic t. c. cxxxiii.), against the respondent New
ton, that he did, on the 9th Oct. 1894, on the R iver 
Thames off M illbank “  unlawfully act as a ligh ter
man on board the barge Sherwood w ithout having 
a licence so to  do contrary to the statute ; ”  the 
other against the respondent Eagers, that he did, 
on the same day and at the same place “ unlaw
fu lly  navigate the barge Sherwood, of above fifty  
tons burden, w ithout having one man in  addition 
on board to assist in the navigation and manage
ment of the same, contrary to the bye-laws of the 
Thames Conservancy.”

These summonses were heard together before 
the magistrate on the 18th Oct., when the follow
ing facts were proved or adm itted:

On the 9th Oct. 1894 the barge Sherwood, of 
above fifty  tons burden, was being navigated on 
the River Thames, under the charge and control 
of the respondent Edward Eagers,. who was then 
a duly licensed lighterman and a competent man 
w ithin the meaning of the Watermen A ct and 
the bye-laws made thereunder, and the bye-laws 
of the Conservators of the R iver Thames.

The respondent Eagers was at that time being 
assisted in the navigation of the barge by the 
respondent Newton, an apprentice, duly bound 
w ithin the meaning of the said Act and nineteen 
years of age, although as a matter of fact he had 
only served a few weeks of his apprenticeship.

The respondent Newton was not qualified to 
act as a lighterman, nor was he qualified to hold 
a lighterman’s licence w ithin the meaning of the 
said Act.

The Watermen and Lightermen Amendment 
A ct 1859 (22 & 23 Y ict. c. cxxxiii.) provides:

Sect. 3. The te rm  “  ligh te rm an ”  shall mean any person 
w ork ing  o r nav iga ting  fo r h ire  a ligh te r, barge, boat, or 
o ther lik e  c ra ft w ith in  the lim its  o f th is  A ct.

By sect. 46, every freeman of the company, or 
widow of a freeman, may take apprentices for the 
purpose of having them instructed in the manage
ment of barges, lighters, boats, vessels, and other 
like craft, and no apprentice shall be bound fo r a 
less period than five years.

By sect. 47, every registered owner of a barge, 
lighter, or other like craft, having in  his employ a 
freeman of the company, or a lighterman licensed 
as hereinafter mentioned, and actually employed 
in navigating the barge, lighter, or other like craft 
of his employer, may take such apprentices as he 
thinks f i t ; and by sect. 48, i t  shall not be lawful 
fo r any freeman, or widow of a freeman, or 
registered barge owner, to bind or take any 
person as an apprentice who shall be under the 
age of fourteen, or above the age of twenty 
years.

Sect. 52. I t  sha ll be la w fu l fo r a l l  apprentices bound 
to  a p a rty  authorised by th is  A c t to  take apprentices, to  
have or take the sole charge of any boat, barge, or other

vessel, provided such apprentices sha ll have w orked and 
rowed upon the said r iv e r as apprentices fo r the  space 
o f tw o  years a t the  least, and upon th e ir  being found 
qualified to  act, upon exam ination by  the said court, and 
upon ob ta in ing  a licence from  the said court, subject to  
an appeal to  the Conservators of the B ive r Thames, as is 
hereinafter provided w ith  respect to  licensed lig h te r
men, &c.

Sect. 54. I f  any person, no t being a freeman licensed 
in  pursuance of th is  A c t, or an apprentice, qualified 
according to  th is  A c t, to  a freeman, or to  the w idow  o f a 
freeman of the said company (except as here ina fter is 
mentioned), sha ll a t any tim e act as a waterm an or 
lighte rm an, or p ly  o r w ork  or navigate any w herry, 
passenger boat, ligh te r, vessel, o r other c ra ft upon the 
said rive r, from  or to  any place or places, o r ship, or 
vessel w ith in  the l im its  o f th is  A o t, fo r  h ire  or gain 
(except as here ina fter is  m entioned), every such person 
Bhall fo r fe it and pay fo r every suoh offence any sum not 
exceeding fo r ty  sh illings  : P rovided always, th a t i t  shall 
be la w fu l fo r any person who sha ll ob ta in  a licence as 
is herein provided, or is an apprentice qualified as herein 
provided, to  w ork  as a ligh te rm a n  w ith in  the lim its  of 
th is  A ct.

Sect. 55. A n y  person qualified as he re ina fte r men
tioned, i f  desirous o f w ork ing  as a ligh te rm an, may 
apply to  the cou rt o f masters, wardens, and assistants 
fo r a ligh te rm an ’s licence au thoris ing  h im  to  w o rk  as a 
ligh te rm an  w ith in  the lim its  of th is  A c t, &c.

Sect. 56. N o person sha ll be deemed qualified fo r a 
ligh te rm a n ’s licence unless he is  o f the age o f nineteen 
or upwards, is of good character, and has served an 
apprenticeship o f five years a t the  least to  some person 
authorised by th is  A c t to  take  apprentices fo r the p u r
pose of hav ing  them  ins truc ted  as lighte rm en, and has, 
fo r a period o f tw o  years a t least preceding his applica
tio n  been continuously  engaged in  w o rk in g  a barge, 
lig h te r, o r other lik e  c ra ft w ith in  or th rough the lim its  
o f th is  A c t.

Sect. 66. N o barge, lig h te r, boat, o r other like  c ra ft 
. . . sha ll be w orked or navigated w ith in  the lim its
of th is  A ot, unless there be in  charge of such c ra ft a 
ligh te rm a n  licensed in  manner hereinbefore mentioned, 
o r an apprentice qualified as hereinbefore mentioned, 
&o.

By sect. 80 the court of masters, wardens, and 
assistants are empowered to make such byc-laws 
as they th ink proper fo r the government and 
regulation of lightermen and watermen, so that the 
same bye-laws be not inconsistent w ith the laws 
of the kingdom, or w ith this Act, or w ith any of 
the bye-laws, rules, orders, or regulations made or 
to be made by the Conservators of the R iver 
Thames under the authority of the Thames Con
servancy A ct 1857, or of any A ct fo r the time 
being in force relating to the conservancy of the 
river Thames; prov ided that no such bye-laws 
shall be of any va lid ity u n til they have been 
approved by the Conservators of the River 
Thames.

Bye-law 35, made in  pursuance of the above 
section in  Ju ly 1860, and approved by the 
Conservators of the R iver Thames, provides :

T h a t in  a ll cases in  w hich i t  m ay be neoessary or 
requ is ite  under such A c t or these bye-laws or under the 
bye-laws of the Conservators of the B iv e r Thames th a t 
fo r  the benefit o f the  pub lic  using the  r iv e r in  boats, 
barges, or vessels, tw o able and s k ilfu l persons sha ll be 
employed in  the management and navigation o f pas
senger boats a t Gravesend, and in  vessels o f more than 
50 tons burden, navigated on the r ive r, one waterman or 
ligh te rm an, licensed in  manner provided b y  such A c t 
and bye-laws, or an apprentice licensed to  take the 
sole oharge o f c ra ft, and an apprentice ao tua lly  
bound in  manner provided b y  such A c t, b u t no t a
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person entered on lik in g  fo r the purpose o f being 
bound shall be deemed and taken to  be able and s k ilfu l 
persons w ith in  the meauing of such A c t and bye-laws 
respectively.

Bye-law 16 of the Thames Conservancy, made 
in pursuance of the Thames Conservancy Acts, 
and sanctioned by Her Majesty in Feb. 1872, 
provides :

A l l  barges, boats, ligh te rs , and other like  c ra ft 
nav iga ting  the rive r, shall, when under way, have a t 
least one competent man constantly  on board fo r the 
navigation and management thereof, and a ll such c ra ft 
of above 50 tons burden shall, when under way, have 
one man in  add ition  on board to  assist in  the  navigation 
and management o f the same w ith  the fo llo w in g  excep
tions, &e.”

I t  was contended on the part of the appellant 
that the respondent Newton must be a licensed 
freeman, or an apprentice licensed, and qualified 
according to sect. 52 of the Act, to be entitled to 
act a.s a lighterman under the Act, and that bye
law 35 was inconsistent w ith the Act, and was 
therefore void and ultra vires, and i t  was further 
contended that bye-law 16 under the Conservancy 
Acts must be taken to mean that the second hand 
on board to assist must be a person duly licensed 
under the provisions of the Watermen Act, and 
the appellant relied on Perkins v. Gingell (50 J. P. 
277), as an authority for tha t proposition.

For the respondents i t  was contended that 
Newton was acting in accordance w ith the pro
visions of bye-law 35, he being an apprentice 
actually bound, and that therefore no offence had 
been committed w ithin the Act, and that no 
offence had been committed under bye-law 16, as 
the words “ one man in  addition,” were satisfied 
by having on board to assist an apprentice duly 
bound w ithin the meaning of bye-law 35.

The learned magistrate took time to consider 
his decision, which he' gave in  favour of the 
respondents, being of opinion tha t bye-law 35 was 
not ultra vires, that no offence had been com
m itted under sect. 54 of the Act. and tha t the 
interpretation to be given to the words “  one man 
in  addition ”  in bye-law 16 was to be found in the 
judgment of Huddleston, B. in  Goldsmith v. 
Slattery (6 Asp. Mar. Law Cas. 561 ; 63 L . T. Rep. 
273). He was also of opinion that the decision 
in Perkins v. Gingell (50 J, P. 277), was an 
authority in favour of the respondents, and he 
dismissed the summonses accordingly.

The questions fo r the opinion of the court were : 
(1) Is bye-law 35 of the Watermen’s A ct good 
and valid as regards the matter decided in this 
case. (2) Is an unlicensed, but duly bound 
apprentice, as second hand on a barge of over 
50 tons burden a sufficient compliance w ith the 
requirement of the 16th bye-law of the Thames 
Conservancy.

Gore-Browne (Cluer w ith him) fo r the appel
lant.—The respondent Newton was not qualified 
to assist Eagers in the navigation of the barge. 
Newton was summoned under sect. 54, and by 
that section, as he was not a licensed freeman, he 
was liable to be convicted unless he was an 
“ apprentice qualified according to t t  s Act.”  Now, 
“ qualified ” in  this section must mean “ qualified 
as hereinafter mentioned,”  that is, as specified in 
sects. 55 and 56, which view is confirmed by 
sect. 66 ; and an apprentice qualified according 
to the Act must at least be qualified under 
sect. 52, which points out that an apprentice can

only take sole charge when he has served two 
years, and has obtained a licence as therein pro
vided, which Newton had not done. Bye-law 16 
of the Thames Conservancy expressly lays down 
that in such a case as the present there must 
be one “  competent ”  man on board, and “  one 
man in  addition; ” and by the decision in  Gold
smith v. Slattery (ubi sup.); and Perkins v. 
Gingell (50 J. P. 277) “ one man in  addition ”  
means one competent and sk ilfu l man in  addition. 
This provision is not satisfied by the case of an 
apprentice, who has served only a few weeks of 
his apprenticeship, and who cannot be a compe
tent man w ithin the meaning of the bye-law. 
The decisions in those cases are clearly in  favour 
of the appellant, though the dicta may be against 
him. I f  there be any discrepancy between this 
requirement of bye-law 16 and the provisions of 
bye-law 35, i t  is met by this observation, that 
bye-law 35 was made in  1860, and it  cannot be 
that a bye-law made in I 8 6 0  containing the 
words “  two able and sk ilfu l persons,”  can help 
us in  the construction of bye-law 16, made in  
1872, which contains no such words, but which 
uses instead the word “  competent,”  that is autho
rised. Upon these grounds Newton was not an 
apprentice qualified according to the Act, and he 
ought therefore to have been convicted under 
sect. 54. The charge against Eagers involves 
the same point, and i f  Newton was not a compe
tent person to assist as second hand, then Eagers 
is liable to conviction under bye-law 16.

Finlay, Q.C. and Serutton, fo r the respondents, 
were not called upon.

W r ig h t , J.—In  this case Aaron James New
ton is summoned fo r acting as a lighterman 
w ithout having a licence w ithin the meaning of 
sect. 54 of the Watermen Act. I t  appears to 
me clear, on looking at the Act, that “ quali
fied as herein provided,”  refers to the provisions 
in  sects. 46, 47, and, I  th ink, 48, under which in 
substance the enactment is that apprentices are 
to be persons apprenticed to freemen or to regis
tered barge owners fo r a term of not less than 
five years, the term beginning at a not younger 
age than fourteen, or an older age than twenty, 
ind there is a provision in  a subsequent section— 
sect. 52—that fo r sole charge they must have had 
a further two years’ working experience. I t  
appears to me to be clear that that is the meaning 
of the words “  apprentice qualified as herein pro
vided”  or “ qualified according to this A ct.”  No 
other form  of qualification is suggested as being 
found in  the Act, and those sections read in  a 
reasonable sense do show the meaning of the 
words “ qualified apprentice.”  Then Edward 
Eagers was summoned for navigating a barge of 
above fifty  tons w ithout his second hand, the said 
Newton being licensed. To a great extent that 
depends upon the same question; but i t  is said 
that it  is complicated by other considerations, and 
that under the Thames Conservancy Act, in  addi
tion to Eagers, who was a competent and licensed 
person, the 16th bye-law of the Thames Con
servancy requires that there should be one man 
in addition on board, and i t  is said tha t that is 
not satisfied by there being an apprentice, at the 
very commencement, i t  may be, of his apprentice
ship, and therefore inexperienced. B u t I  th ink 
the cases cited on behalf of the appellant show 
that, in  the opinion of the judges who decided
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those cases, an apprentice properly bound fo r 
the period and in the manner prescribed by the 
Watermen Act, may be a competent person. 
I t  is not necessary fo r the decision of this case 
to say that under a ll circumstances such appren
tice must be a competent person. That point is 
not raised fo r us, nor has the magistrate decided 
it. We must take it  here that no case was made 
that the particular apprentice was not competent 
I t  seems to me clear, on the expression of opinion 
in  those cases, and on the 35th bye-law, 
i f  the bye-law applies to the matter, as it  
seems to have been held that i t  does apply, 
that an apprentice qualified under the W ater
men A ct may be a competent person, and that 
is a ll we need decide.

Ca v e , J.—I  am of the same opinion. As soon 
as my brother pointed out sects. 46, 47, and 48 of 
the Act, i t  seemed to me that there was an end 
of the case, and no argument I  have heard has 
induced me to th ink that the decision of the 
magistrate is at a ll wrong. Appgal dismissed

Solicitors fo r the appellant, Safford and Kent.
Solicitors fo r the respondents, Wilson, Bristows, 

and Carpmael.

Tuesday, April 2, 1895.
(Before Ch a r l e s , J.)

M o w b r a y  v. M e r r y w e a t h e r . (a)
Negligence—In jury  to plaintiffs' workman owing 

to defect in  gearing supplied by third party— 
Inability of th ird party to plaintiffs—Remote
ness of damage.

A workman in  the employment of the plaintiffs, 
a firm  of stevedores, whilst unloading a cargo fo r 
the plaintiffs, was injured owing to the defective 
state of one of the chains provided by the 
defendant, the owner of the ship being discharged. 
The workman sued the plaintiffs fo r damages fo r 
personal injuries, and the plaintiffs properly 
settled his claim by the payment to him of 1251. 
The defect in  the chain might have been dis
covered by the plaintiffs by the exercise of 
reasonable case.

Held, that the plaintiffs were entitled to recover 
that sum from the defendant, as the injury to the 
workman was the natural consequence of the 
defendant's breach of contract.

F u r t h e r  consideration of an action tried before 
Charles, J. at the last Leeds Assizes, when 
-judgment was reserved. The facts and arguments 
appear fu lly  from  the judgment of the learned 
judge.

Robson, Q.C. and Meynell appeared fo r the 
pla intiffs.

Tindal Atkinson, Q.C. and H. Gawan Taylor 
fo r the defendant.

A pril 2.—C h a r l e s , J.—The facts of this case 
are very simple, and in a ll substantial particulars 
undisputed. The p la intiffs are stevedores at 
West Hartlepool, and the defendant is owner of 
the steamship Wenby. The p la intiffs on the 16th 
Aug. 1894 undertook to discharge a cargo of deals 
from the ship, and, in  accordance w ith the cus
tom of the port, the defendant promised to pro
vide a ll necessary and proper derricks, cranes, 
chains, winches, and other gearing reasonably fit 

(¡pB eportedby W . H. Esq., Barrister-at-Law.

fo r the purpose of discharging the cargo. They 
failed to do so, and supplied a chain so defective 
that whilst i t  was being used in  discharge of the 
cargo i t  broke, and thereby a workman of the 
pla intiffs was seriously injured. The injured 
workman thereupon brought an action against 
the p la in tiffs under the provisions of the Em
ployers’ L ia b ility  Act 1880, ss. 1 and 2, basing 
his claim upon the defective condition of the chain, 
a defective condition which he alleged m ight have 
been discovered by the p la intiffs by the exercise 
of reasonable care. The p la intiffs did not contest 
the claim, and paid the workman 1251., which 
they now sought to recover from the defendant.
I t  was not suggested by the defendant that the 
settlement was an improper one, and i t  was 
admitted upon the tr ia l before me at the last 
Leeds Assizes, by the defendant on the one hand, 
that there had been a breach by him of the 
implied warranty that the derrick, crane, and 
chains should be reasonably fit fo r the purpose 
for which they were supplied, and, by the plain
tiffs  on the other, that they m ight by the exercise 
of reasonable care have discovered the defect in 
the chains. The defendant, however, contended 
that the damage sought to be recovered was too 
remote, and I  reserved my decision on this point.

The argument of the defendant was to the fo l
lowing effect: True i t  was, he said, that there 
was a breach of warranty, but the damages which 
the p la intiffs have had to pay resulted not from 
that breach, but from a negligent act committed 
by the p la intiffs themselves. They were not 
responsible at common law merely for perm itting 
the workman to use a plant in  fact defective and 
un fit fo r the purpose for which it  was intended to 
be used. They were only liable under the Em
ployers’ L ia b ility  Act 1880, which in  this respect, 
however, seems simply declaratory by reason of 
the defect being one which had not been dis
covered owing to their own negligence. The 
damage to the workman was caused, therefore, by 
their own want of care, and could not be imputed 
to the defendant as the natural consequence of 
his breach of warranty. The pla intiffs, in  reply, 
contended that they had a rig h t to rely upon the 
defendant’s warranty. As between him and 
them the cause of action was complete, and the 
negligence of which they had been gu ilty—the 
failure to carefully examine and test the chain— 
was really due to the reliance they placed on the 
defendant’s warranty. The workman, i t  was 
further argued, could himself have recovered 
damages against the defendant, and, according to 
the most lim ited construction which can be placed 
on the judgment of the Court of Appeal in Heaven 
v. Pender (49 L . T. Rep. 357 ; 11 Q B. Div. 502), 
this argument, at a ll events, is well founded. The 
case of Smith v. London and St. Katharine’s Docks 
(18 L. T. Rep. 403; 3 Mar. Law Cas. O.S.66; L. Rep. 
3 C. P. 326) is an authority to the same effect. The 
amount paid by the p la intiffs being admitted to 
be reasonable, the only question 1 have to deter
mine is whether the damage done to the work
man, and which he could only recover from the 
p la intiffs by showing want of care in them, may 
nevertheless be regarded as the natural conse
quence of the defendant's breach of contract; or, 
in  other words, a consequence which m ight 
reasonably be supposed to have been w ithin the 
contemplation of the parties. Now, the defen
dant cannot have supposed that the p la intiffs
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meant themselves to unload the ship. He must 
be taken to have known that the p la intiffs would 
employ others to do so, and, in my opinion, in ju ry  
to a person so employed is a natural consequence 
of the breach of warranty. Does it  make any 
difference that the personal lia b ility  of the plain
tiffs  to the ir workman is based on the circumstance 
that they were themselves gu ilty  of want of care ? 
I  cannot th ink so. The breach of the warranty 
upon which the plantiffs relied, and, as fa r as the 
defendant is concerned, had a righ t to rely, 
remains, and is the efficient cause of the subse
quent mischief. As regards the workman, they 
may have been gu ilty  of negligence in not them
selves testing the efficiency of the chain ; but I  do 
not see how their failure in  their duty towards 
him exonerated the defendant from  his failure to 
perform his contract w ith him. His breach of 
contract created a dangerous state of things 
which has brought about an accident, and fo r 
that accident he must, in  my opinion, be held 
responsible, even though the p la in tiffs ’ negligence 
was the immediate cause of it.

There does not appear to be any very direct 
authority on the subject, but the reasoning of 
M artin, B. in Burrows v. The March Gas and Coke 
Company (22 L. T. Rep. 24; L. Rep. 5 (Ex. 67; 7 Ex. 
96) entirely covers the case. There the defendants, 
a gas company, contracted to supply the p la in tiff 
w ith a proper service pipe from a main outside to 
a meter inside his premises, and gas escaped from 
a defect in  the pipe. A  servant of a gasfitter 
incautiously went into the room w ith a lighted 
candle, and the escaped gas exploded. The 
defendants were held liable fo r a ll the damage 
done, and M artin, B. expressly states that the 
lia b ility  of the defendant would have been the 
same even if  the gasfitter’s servant had been the 
p la in tiffs ’ own. The other judges in  the Court of 
Exchequer and the Exchequer Chamber base 
the ir decision upon the principle that the breach 
of contract was the prim ary and substantial 
cause of the explosion, and that so it  remained 
notwithstanding the negligence of the gasfitter. 
The defendant, the court considered, must be held 
to have contemplated the possibility of careless 
persons bringing a lig h t into contact w ith escaping 
gas. On behalf of the defendant three cases were 
cited: Wrightup v. Chamberlain (7 Scott, 598), 
Kiddle and Son v. Lovett (16 Q. B. Div. 605), and 
Ovington v. McVicar (2 Macpli. 1066), a decision in 
1864 of the Court of Session. In  Wrightup v. 
Chamberlain (ubi sup.) the p la in tiff bought a 
horse of the defendant w ith a warranty of sound
ness. The horse having been delivered, he resold 
it  w ith a sim ilar warranty. I t  was, in  fact, un
sound, and the purchaser from the p la in tiff sued 
him fo r the breach of warranty. He defended 
the action unsuccessfully, and sought to recover 
from the defendant the costs of the defence. The 
ju ry  found that he m ight, before he defended the 
action, have found out by examining the horse that 
i t  was unsound, and upon this finding i t  was held 
that he could not recover the costs of what was a 
rash and improvident defence. I t  is obvious that 
this decision has little  or no bearing upon the 
present case. In  Kiddle and Son v. Lovett (ubi 
sup.), however, the facts were in  many respects 
very sim ilar to those proved or admitted here. A 
suspended platform  was put up fo r the p la intiffs 
by the defendant under a contract that he would 
fix  i t  safely, to enable the p la intiffs to paint a

house. The platform  fe ll owing to the defective 
manner in  which i t  was suspended, and hurt one 
of the painters in the p la in tiffs ’ employment. The 
injured man brought an action under the Em
ployers’ L ia b ility  A ct 1880 against the plaintiffs, 
which they settled by paying him 1251 They 
then sued the defendant fo r breach of his con
tract. The cause was tried  before Denman, J., 
who found as a fact that the p la intiffs had been 
gu ilty  of no negligence, and that they had settled 
the action under a mistaken belief in  their own 
lia b ility . That being so, the learned judge 
thought that they had no rig h t to fix  the defen
dant w ith the amount they had paid as damage, 
naturally or necessarily flowing from the defen
dant’s breach of contract. The payment was one 
which need not have been made at all. The ques
tion, therefore, which is now before me did not 
arise, and it  is only referred to by the learned 
judge at the close of his judgment w ith the obser
vation that it  was unnecessary to give any opinion 
upon it. “  The point,”  he says, “ is discussed in 
the th ird  edition of Messrs. Roberts and Wallace’s 
valuable work on the L ia b ility  of Employers, 
p. 471, and a Scotch case of Ovington v. McVicar 
is cited in the note as supporting the view that 
the damages in  such a case be too remote.”  But, 
upon reference to that case, I  find tha t the judges 
a ll thought that the master, who had extra- 
jud ic ia lly  settled a workman’s claim was not 
under any legal lia b ility  to the workman. In  that 
respect the case is exactly sim ilar to Kiddle and 
Son v. Lovett, but the Lord Justice Clerk and the 
other judges of the court do express an opinion 
tha t even if  the master had been legally liable to 
the workman he could not have made the defen
dant responsible. W ith a ll respect, I  am unable 
to agree w ith them, and the case having been 
actually decided upon the ground that no lia b ility  
fo r latent defect in machinery against which no 
care could have effectually guarded existed in  the 
master, i t  does not constitute an authority fo r th,e 
present defendant. My judgment must be fo r the 
p la in tiffs fo i 1-51- Judgment fo r  the plaintiffs.

Solicitor fo r the pla intiffs, Higson Simpson, 
West Hartlepool,

Solicitors fo r the defendant, Turnbull and Tilley, 
West Hartlepool.

PROBATE, DIVO RCE, AND A D M IR A LTY  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .
Jan. 14 and 16, 1895.

(Before Bruce, J.)
The Nautik. (a)

Practice—Jurisdiction— Writ in rem—Removal of 
ship out of jurisdiction before arrest—Judgment 
by default.

Due service of a writ in  rem, without arrest of the 
ship, is sufficient notice to the persons interested 
to found jurisdiction and to enable the court to 
pronounce judgment by default against them.

Where in  an action in  rem fo r damage to cargo, 
the defendant’s ship, after being served with a 
writ, but before being arrested, was secretly 
removed out of the jurisdiction, the court gave 
judgment by default fo r the plaintiffs’ claim.
(a) Reported by Butler A smnall, Esq., Barrister-at-Law.
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T h is  was an action fo r damage to cargo in  rem 
against the barque Nautik.

The pla intiffs, as indorsees of a b ill of lading, 
signed by the master of the Norwegian barque 
Nautik on behalf of himself and the defendants, 
the owners of the barque, took delivery, on the 
arrival of the Nautik at Liverpool, of a cargo of 
cotton seed, which had been shipped on board of 
her at Pernambuco fo r delivery to them at L iver 
pool.

The p la intiffs alleged that the cotton seed had 
deteriorated, and that such deterioration was not 
occasioned by any of the perils or causes excepted 
in the b ill of lading, and on the 15th Aug. 1894 
issued the ir w rit in  rem in  an action for damages.

On the 17th Aug. the w rit was served by nailing 
the original on the mainmast of the Nautik whilst 
she was lying in  Prince’s Dock, Liverpool, and, on 
taking off the process, a copy of the w rit was le ft 
nailed in  its place.

No bail having been put in  on behalf of the 
defendants, on the 20th Aug. a warrant of arrest 
was issued and lodged w ith the deputy-marshal.

On the 21st Aug. the deputy-marshal’s officer 
informed the p la intiffs that the Nautik was not 
to be found w ithin the port of Liverpool, and it  
was then discovered tha t the master of the Nautik 
had engaged a tug to tow her up to Garston, 
where she was under charter to load another 
cargo, that she had anchored in  the Garston 
channel, but tha t at n igh tfa ll the master of the 
Nautik had engaged another tug to tow her to 
sea, and that she had proceeded to sea w ithout a 
clearance br b ill of health.

The defendants’ solicitors having communicated 
w ith  their clients, and being aware that the Nautik 
was under charter to load a cargo at Garston, had 
on the 15th Aug. written to the p la intiffs stating 
that the ir clients were w illing  to continue an 
undertaking that the Nautik should not leave the 
port of Liverpool u n til twenty-four hours’ notice 
of her sailing should have been given to the 
p la in tiffs ; but on the 20th Aug. they wrote that 
their clients declined to sign the undertaking, and 
withdrew their le tter of the 15th.

The Nautik had in  the meantime proceeded to

Under these circumstances the p la intiffs set the 
action down fo r tria l, and now asked the court fo r 
judgment by default.

Aspinall, Q.C. fo r the p la in tiffs in  support of 
the motion.—A ll the necessary time has elapsed 
to entitle the p la intiffs to judgment. Before the 
Judicature Act there was no w rit as distinguished 
from  a warrant, the form  of the warrant shows a 
direction to the marshal “  to arrest the said, &c., 
and to keep the same under safe arrest, u n til you 
shall receive further orders from us ; and to, cite 
a ll persons who have, or claim to have, any 
right, title , or interest in  the said, &c.”  The 
wording here shows that the marshal had to 
undertake two distinct acts, namely, an arrest 
and a citation. By the Judicature Act these two 
acts were separated, the w rit took the place of the 
citation, and the warrant alone is now addressed 
to the marshal. The w rit cites the parties in 
terested to appear w ithin a certain time, and 
states that in default of their so doing that judg
ment may be given in  their absence. These words 
must mean what they express. The object of 
proceeding in rem lias always been to cite the

owner through the res. The holding of the ship 
is merely fo r the p la in tiffs ’ security fo r his debt. 
The Black Book of the Adm iralty (edited by Sir 
Travers Twiss), in the Appendix, p. 350, shows 
that the directions given were to arrest a certain 
ship, and to cite per eandem navem the owner. 
The whole object of the procedure was to get at 
the owner either by citation or the arrest of the 
sh ip:

The Parlement Beige, 42 L . T . Rep. 273 ; 4 Asp. 
M ar. Law  Cas. 234 ; 5 P. D iv . 197.

B r u c e , J.—In  this case the p la in tiff seeks to 
obtain judgment by default against the Nautik, a 
Norwegian vessel, in  an action fo r damage to 
cargo. A  w rit in  rem, in  the ordinary form, was 
served on the 17tli Aug. on the vessel while she 
was lying in  the Prince’s Dock, Liverpool. A fte r 
the service of the w rit, and before the barque was 
arrested, the master of the barque clandestinely 
sailed at n ight from  the port of Liverpool, and 
the barque has not since been w ith in  the jurisdic
tion. The usual time having elapsed since the 
date of service of the w rit to entitle  the p la in tiff 
to have the case heard, the question arises whether, 
the property not having been under the arrest of 
the court, the court has jurisdiction to pronounce 
judgment by default. I  am of opinion tha t i t  has. 
Service of a w rit in  rem upon property w ithin the 
jurisdiction of the court is notice to a ll persons 
interested in  the property of the claim indorsed 
upon the w rit. I t  is quite true that, according to 
the older practice, a suit in  rem was commonly 
commenced by a warrant arresting the property, 
jus t as in  s till earlier practice a suit in  personam 
was commonly commenced by a warrant arresting 
the person. But a ll that is necessary to found 
jurisdiction is to give formal notice to the persons 
interested that a claim is made against them or 
against their property in a court of competent 
jurisdiction, and that, if  they do not appear to 
vindicate their rights judgment may be given in 
the ir absence. The rules of the Supreme Court 
have directed that actions in  rem shall be com
menced by w rit, and I  th ink the service of the 
w rit on the property has the same effect ,so fa r as 
notice to the persons interested in the property is 
concerned, as service of the warrant had undei 
the former practice. To confer jurisdiction it is  
not, I  th ink, necessary that the property, the 
subject-matter of the suit, should be actually in 
the possession of the court or under the arrest of 
the court, i t  is enough that i t  should be, according 
to the words of Lord Chelmsford, in  the case of 
Castrique v. Imrie  (23 L . T. Rep. 54; 3 Mar. Law 
Cas. O. S. 460; L. Rep. 4 H. of L . 448), w ithin the 
law ful control of the state under the authority of 
which the court sits. The same view is expressed 
by Jessel, M.R., in  The City of Mecca (44 L  T. 
Rep. 754; 4 Asp. Mar. Law Cas. 416; 6 P. Div. 
112). That learned judge says: “ An action for 
enforcing a maritime lien may no doubt be com- 
menced without an actual arrest of the^ship. 1 
therefore give judgment fo r the p la in tiffs ’ claim 
with costs.

Solicitor for the plaintiffs, John It. Watkins, 
Liverpool.
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Sttpme Court of |utriature*

COURT OF APPEAL.

May 16 and 17, 1895.
(Before Lord E s h e r , M .R ., Sm it h  and 

R ig b y , L.JJ.)
J a m ie s o n  v . T h e  N e w c a stle  St e a m s h ip

F r e ig h t  I n s u r a n c e  A s s o c ia tio n , (a)
A P P E A L  FR O M  T H E  Q U E E N ’S B E N C H  D IV IS IO N .

Marine insurance — Insurance on freight under 
charter-party—Loss of freight—“ Cancellation ”  
of charter-party—Delay through peril of the sea 
—Frustration of adventure.

A policy of insurance upon freight under a 
charter-party provided that “ no claim arising 
from  the cancelling of any charter, nor fo r loss of 
time under a time charter,”  should he allowed. 
While proceeding to the port of loading, the 
vessel stranded and was so damaged that the 
voyage contemplated by the charter - party 
became impossible. The charterers did not 
load under the charter-party. The charter did 
not contain a “  cancellation ”  clause, and the 
parties did not agree to rescind the contract.

Held (reversing the decision of the Queen’s Bench 
Division), that the charter had not been “  can
celled ”  within the meaning of the policy, and 
that the insurers were liable.

T h is  was an appeal by the p la in tiff from  the 
decision of the D ivisional Court (Charles and 
Kennedy, JJ.) upon a special case stated by an 
arbitrator.

The facts stated by the arbitrator were as 
follows :

The claim in respect of which the dispute arose 
was a claim by Mr. Jamieson, who was the owner 
of the steamship Abrota, against the Newcastle 
Steamship Freight Insurance Association, for 
762Z., alleged to be due under a marine policy 
of insurance fo r 800Z. upon the fre ight of the 
Abrota, which policy was dated the 23rd Feb. 
1893, and was executed by the association. I t  was 
a time policy, the insurance being from the 20th 
Feb. 1893 to the 20th Feb. 1894, and the rules of 
the association formed part of the policy. The 
risks insured against included perils of the sea, 
and, by rule 8, i t  was provided that “ no claim 
arising from the cancelling of any charter, nor 
fo r loss of time under a time charter,”  should be 
allowed.

On the 10th Oct. 1893, whilst the policy was in 
force, a charter-party was entered into between 
the owners of the Abrota and Messrs. Math. 
U llem  and Oie, of Honfleur, by which the Abrota 
was chartered by Messrs. U llern to proceed to 
Kotka, and there load a cargo fo r Honfleur.

On the 4th Oct. 1893 the Abrota le ft St. Peters
burg fo r Kotka, and on the same day stranded.

On the 15th Oct. she was got off, and soon 
afterwards it  was found that she had sustained 
considerable damage.

The repair of the damage was commenced on 
the 31st Oct. and completed on the 11th Dec.

In  the meantime,'about the 4th Dec., the port 
of Kotka had become closed fo r the w inter by ice.

(a) Reported by J. H. W il l ia m s , Esq., Barrister-at-Law.
VOL V II., N. S.

On the 26th Oct. 1893 the charterers sent a 
telegram to Mr. Jamieson, inquiring whether the 
Abrota would load at once, or he would cancel 
the charter-party. The telegram was in  French, 
as follows :

Télégraphiez si Abrota chargera im m édiatem ent ou si 
vous résiliez.

On the 27th Oct. M r. Jamieson wrote to his 
brokers, asking them to reply to the charterers’ 
telegram, and stating as follows :

The position is, i f  we cancel the charte r we vo id  our 
insurance. Now i t  is fo r the cargo-owner to  act, th a t is 
to  say, cha rte r another steamer and b r in g  the cargo 
aw ay, g iv in g  us notice o f th e ir  in te n tion  o f doing so, and 
fo r  them  to  ru n  the r is k  of cancelling the charter, as we 
cannot take  th is  respons ib ility  on our shoulders.

The brokers accordingly wrote to the charterers, 
in  accordance w ith Mr. Jamieson’s instructions, 
and the charterers, on the 31st Oct., sent to M r. 
J  amieson this telegram :

Y o u r agents have declared the  Abrota is  unable to  
fu lf i l  the charter, in v it in g  us to  cha rte r another ship ; 
the charte r o f the Abrota is  therefore annulled.

On the same day M r. Jamieson replied by a 
telegram :

Abrota cannot agree cancel cha rter ; i f  you fo rw ard  
b y  another steamer, you m ust take a ll responsib ility .

The charterers, being unw illing to wait fo r the 
Abrota, refused to load her under the charter- 
party, and forwarded their cargo by another 
steamer.

The arb itra tor found as a fact that on the 14th 
Oct. 1893 the vessel was damaged by perils of the 
sea, and that the time necessary fo r repairing such 
damage was so long that the voyage contemplated 
in  the charter-party became, in  a commercial sense, 
impossible He found that on the 31st Oct. 1893 
there was no probability that the vessel could be 
loaded at Kotka w ith in  a reasonable time, and 
that the charterers were therefore entitled then to  
give, and did give, notice to the shipowners that 
they would not load the vessel under the charter- 
party. He glso found that there was, under 
these circumstances, a loss of fre ight by perils 
insured against in  respect of which Mr. Jamieson 
would be entitled to recover 7621. from  the asso
ciation if  his claim is not a claim arising from 
the cancelling of any charter-party w ith in  the 
meaning of rule 8.

Construing the words of rule 8 in  the sense 
in  which they would be ordinarily understood by 
men of business, especially having regard to the 
object of the words in  question, the arbitrator 
found that, under the circumstances set forth, the 
charter-party was cancelled w ith in  the meaning 
of the rule ; and he found that M r. Jamieson’s 
claim was a claim arising from the cancelling of 
a charter-party.

Subject to the opinion of the court on the 
question stated, he awarded that Mr. Jamieson 
was not entitled to recover anything from the 
association in  respect of the matters in dispute, 
and he awarded that M r. Jamieson should pay 
to the association the taxed costs of the reference 
and award.

No witnesses were called before the arb itra tor 
to prove that the word “  cancelled ”  had any 
technical or peculiar meaning in  shipping or in 
surance business; and i t  was not contended that 
the word had acquired any such technical or 
peculiar meaning.

4 G



594 MARITIME LAW CASES.

Ct. of A p p .] J a m ie s o n  v. N e w c a s tle  St e a m s h ip  F r e ig h t  I n s u r a n c e  A ssoc. [Ct. op A p p .

The question fo r the opinion of the court was 
whether under the circumstances the claim of 
Mr. Jamieson is a claim arising from  the can
celling of a charter-party w ithin the meaning of 
rule 8.

I f  the question he answered in  the affirmative 
the award is to stand; i f  in  the negative, then the 
award is that there is due to Mr. Jamieson from 
the association the sum of 762?., w ith interest at 
5 per cent, per annum from the 11th Jan. 1894, 
and the taxed costs of the reference and award.

The Divisional Court (Charles and Kennedy, 
JJ.) held that the decision of the arb itra tor was 
right, and confirmed his award.

The p la in tiff appealed.
Bigharn, Q.C. (Maurice H ill  w ith him) fo r the 

appellants.—The question is, whether the p la in tiff’s 
claim arises from  a “  cancellation ”  of the charter- 
party w ithin the meaning of clause 8. In  these 
matters “  cancelling ”  is a well-known expression, 
and i t  implies an act done by the parties to the 
-contract. Cancellation implies the consent of the 
parties being given, and that thereby the contract 
ceases to exist. In  the present case the carrying 
out of the charter-party has been prevented by 
the perils of the sea. Circumstances of that kind 
do not cancel the charter-party; they release the 
charterer from  the obligation of putting goods on 
board the ship, but that is not cancellation:

Jackson v. The Union Marine Insurance Company, 
31 L . T . Eep. 789; 2 Asp. M ar. Law  Cas. 435; 
L . Rep. 10 C. P . 125.

Finlay, Q.C. and Scrutton fo r the respondents. 
—Cancellation means annulment. Everything 
th a t puts an end to a contract cancels it. There 
is no necessity fo r the parties to meet together 
and agree that the contract is at an end:

Adamson v. Newcastle Steamship Freight Insurance 
Association, 41 L . T . Rep. 160; 4 Asp. M ar. Law  
Cas. 150 ; 4 Q. B . D iv . 462 ;

Mercantile Steamship Company L im ited  v. Tyser, 7 
Q. B . D iv . 73 ; 5 Asp. M ar. Law  Cas. 6, n.

This clause was put in  to meet the decision in  
The Alps (68 L . T. Rep. 624; 7 Asp. Mar. Law 
Cas. 337 ; (1893) P. 109), which was affirmed by 
th is court in  The Bedouin (69 L . T. Rep. 782;
7 Asp. Mar. Law Cas. 391; (1894) P. I).

Maurice H ill replied.
Lord E s h e r , M.R.—In  this case the p la in tiff 

brought an action against an insurance society 
upon a policy of insurance on chartered freight. 
The question is whether, under the circumstances, 
the p la in tiff is entitled to recover upon the 

olicy. The p la in tiff had chartered a steamship 
y charter-party. That charter-party was in  an 

ordinary form, and did not contain a certain 
clause which, i t  is well known, is contained in  very 
many charter-parties, though not in  a ll; that is, 
i t  did not contain what is called a cancelling 
clause, which is a clause generally providing 
that i f  the ship is not at the port of loading 
w ith in  a certain time the charterer can cancel 
the charter-party. Such a clause was not in 
the p la in tiff’s charter-party. This ship sailed 
fo r the port of loading and, on the way, was 
stranded, and so badly stranded that i t  was a 
long time before she could be got off. I t  took so 
long after that to repair her that the arbitrator 
found that “ the time necessary fo r repairing such 
damage was so long tha t the voyage contemplated

in the charter-party became, in  a commercial 
sense, impossible.”  The adventure, under the 
charter-party, was therefore absolutely at an end, 
so that neither could the charterer load the ship 
fo r that adventure, nor could the shipowner carry 
the cargo upon that adventure. AH, therefore, 
was at an end, and by reason of a peril of the 
sea. Unless, therefore, there was something to 
prevent it,, there was a clear loss of freight under 
the charter-party to the shipowner by reason of a 
peril of the sea. That being so, the case is clearly 
w ithin the terms of the policy of insurance, 
unless there is some stipulation in the policy to 
meet the case and to relieve the insurers. The 
insurers rely on the clause which provided that 
“ no claim arising from  the cancelling of any 
charter nor fo r loss of time under a time charter” 
should be allowed, that is, that the insurers should 
not be liable fo r a claim arising from a _ cancel
lation of the charter. The insurers insist that 
this charter-party was cancelled, w ithin the mean
ing of that clause, and that, therefore, they are 
not liable. Now, what is the rule of construction 
to be applied to a policy such as this? The 
words of the policy are to be construed according 
to their ordinary business sense as used in  the 
English language, and that rule is not to be 
departed from unless i t  is absolutely necessary to 
do so. Now, is the phrase to “  cancel a charter- 
party ”  an ordinary phrase in  the English 
language? I t  cannot be denied that i t  is. I f  
there is no stipulation in  a charter-party as to 
cancellation, how can either party cancel i t  P 
A  charter-party can be cancelled only in  the 
same way as any other contract. The rule is 
that neither party alone can cancel it, unless there 
is some stipulation to that effect. I t  can only be 
cancelled by mutual consent of both parties. I t  
is well known, and i t  is admitted, that some 
charter-parties contain a cancellation clause, by 
which both parties agree that, if  the ship does not 
arrive at the loading berth before a certain day, 
the charterer can, as against the shipowner, 
cancel the charter-party. The word “  cancel ”  is 
used because both parties agree that it  shall be 
done. In  a business sense it  means that, on a 
certain event, the charterer may cancel the 
charter-party, though the shipowner may not be 
w illing . When there is such a clause, i f  there is 
a delay of the ship, caused by a peril of the sea, 
or by any other cause, the charterer, on account 
of that delay, can cancel the charter-party if  he 
pleases. I f  circumstances arise which give the 
charterer the rig h t to  cancel, and he does so, 
that is an act done of his own free w ill. Now, 
was this charterer, i f  there had been a cancelling 
clause, in  a position to exercise his option of 
cancelling P I  th ink not. I t  has been found that 
the adventure was at an end by reason of the 
delay which occurred. I t  was impossible, there
fore, fo r the charterer to load the ship under the 
charter-party. He m ight have done so under a 
new agreement, but he could not load under this 
charter-party. The shipowner also could not 
agree to carry under this charter-party ; he would 
do so only under anew agreement. The charterer, 
therefore, was not in a position to cancel the 
charter-party ; neither party was in  such a 
position. The charter-party was gone by reason 
of the time having so fa r elapsed that the charter- 
party was at an end, Can anyone say that that 
could fa irly  and reasonably be called a cancella-
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tion ? I  th ink not. That is the cancellation 
upon which the insurers rely, and I  am of opinion 
that i t  was not a cancellation. The loss of freight 
was directly caused by a peril of the sea, and the 
policy applies, and the shipowner is, therefore, 
entitled to the amount of the policy. The appeal 
succeeds, and must be allowed.

Sm it h , L.J.—This is a claim by a shipowner 
against insurers upon a time policy on chartered 
freight. The shipowner alleges that the freight 
has been lost by a peril of the sea, w ithin the 
meaning of the policy. The defendants rely upon 
the eighth condition of the policy, by which i t  is 
provided that “ no claim arising from the cancel
ling  of any charter, nor fo r loss of time under a 
time charter ”  shall be allowed. They say that 
there was a cancelling of this charter-party w ithin 
the meaning of that condition. The short ques
tion is whether the defendants can make out that 
contention. The facts of the case are very 
simple. The shipowner made a charter by which 
the ship was to proceed to Kotka, and there load 
a cargo fo r Honfleur. W hile the ship was pro
ceeding to Kotka to take in  the cargo, she 
stranded, and became, by a peril of the sea, so 
damaged as to be unable to perform the contract, 
as laid down in Jackson v. Union Marine Insur
ance Company (ubi sup.). Neither party was then 
bound to proceed any further under the charter- 
party. I t  is said that, under these circumstances, 
the charter-party was “ cancelled.”  I  agree that, 
if  there is a clause which is plain and can have 
only one grammatical construction, we must not 
look at the consequences which may result from 
that construction ; but, i f  i t  is not plain, i t  is legi
timate to consider the consequences. I t  is ad
m itted here that, i f  the ship, by a peril of the sea, 
had become unable to go to Kotka at all, the 
insurers would have been bound to pay under the 
policy. Why, if  the defendants’ construction of 
the policy is correct, would they not be relieved 
from lia b ility  in  such a case as that ? I  cannot 
see any difference between such a case and the 
present case. The ship here was so damaged that 
she could not continue her voyage. W lia t is the 
difference between that and the present case? 
Where is the “  cancelling ”  of the charter-party in  
either case ? I  cannot see any cancellation. I  
am of opinion that “  cancelling ”  means the can
celling of the charter-party by mutual consent. I  
am fortified  in that opinion by the la tter part of 
clause 8. “  Loss of time ”  there must mean
by mutual consent of the parties, and I  read the 
part of the clause which relates to “  cancelling ”  
to the same effect, that is, to mean if  the charter- 
party is cancelled by mutual consent. Charles, J., 
in the court below, says that the clause in 
cludes the case where the charter-party has 
ceased to exist quite apart from the w ill of the 
parties. That w ill cover both the case of a total 
loss, and also the case of a stranding, which has 
prevented the ship from proceeding to the port of 
loading in  time. I  cannot so read the clause. 
There was no “  cancelling ”  w ithin the meaning of 
the clause, and the appeal must be allowed.

R ig b y , L.J.—I  am of the same opinion. The 
only question is, what is the proper n  eaning of 
the word “  cancelling ”  in  the policy of insurance. 
The arbitrator has said that “  construing the 
words of i*ule 8 in  the sense in  which they would 
be ordinarily understood by men of business,”  he 
finds that “ the charter-party was cancelled w ithin

the meaning of the rule.”  He leaves that ques
tion, however, to be determined by the court, and 
he adds at the end of the case that there was no- 
evidence that the word “  cancelled ”  has any 
technical or peculiar meaning in  shipping or 
insurance business, and that i t  was not contended 
that i t  had acquired any such technical or peculiar 
meaning. We must take the ordinary meaning 
of the word “ cancel,”  which is that there is an 
agreement between the parties to put an end to 
the charter-party. Many other things besides a 
cancelling of the policy may prevent the ship
owner from getting his freight. Here the arbi
tra to r has found that “  the voyage contemplated 
by the charter-party became, in  a commercial! 
sense, impossible.”  Any other finding would, 
have been impossible. Before the repairs were 
finished, the port of Kotka was closed fo r the 
winter. Assuming that “  cancelling ”  means some
th ing done by arrangement between the parties, 
the shipowner declined to cancel this charter- 
party. There was no cancellation of th is charter- 
party w ithin the meaning of clause eight of the 
policy, or at all. The appeal, therefore, must be 
allowed. Appeal allowed.

Solicitors : fo r appellant, Botterell and Roche; 
fo r respondents, Thomas Cooper and Co.

HIGH COURT OF JUSTICE.

QUEEN’S BENCH D IV IS IO N .
A pril 2 and 10, 1895.

(Before Ca v e  and L a w r a n c e , JJ.)
R eg . v. Sa m u e l  a n d  a n o t h e r , (a)

Thames Conservators—Election by shipowners— 
Voting of corporate bodies by proxy—Errors or 
irregularities “ in  or about”  an election —Thames 
Conservancy Act 1894 (57 & 58 Viet. c. clxxxvii.),. 
ss. 12, 22, 23, and 25.

The Thames Conservancy Act 1894 (57 & 58 Viet, 
c. clxxxvii.) empowers, amongst other persons, 
shipowners to vote at elections of conservators. 
Sect. 12 defines the qualification of shipowners. 
Sect. 22 provides that a vote at an election by 
shipowners, &c., may be given either personally 
or by proxy, or in  the case of a body corporate 
by any shareholder or officer of the body as. their 
proxy. Sect. 23 provides that the returning 
officer shall, according to the best of his ability, 
make a return of those elected, and every person 
so returned shall be deemed duly elected. Sect. 25 
provides that an election by shipowners shall not 
be invalidated or be illegal by reason of any 
error in  any list of voters, or by reason of any 
irregularity in the making or publishing such 
list, or by reason of any other error or irregu
larity in  or about any election or matter pre li
minary or incidental thereto.

A t an election of conservators by shipowners objec
tion was taken to the return of the respondents 
on the ground that some of the votes were invalid 
inasmuch as they had been given by proxies 
given by certain corporate bodies to electors not 
shareholders or officers of such corporate bodies, 
and such votes had been received and counted at 
such election by the returning officer.

(a) Reported by G. H. Grant, Esq., Barrister-at-Law.
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Held, on a rule fo r an information in  the nature 
of a quo warranto, that, in  an election of conser
vators by shipowners, a body corporate can only 
exercise its right of voting by proxy by a share
holder or officer of the body, and not by an elector. 
The returning officer, however, had acted ju d i
cially, and his return was conclusive, and the 
reception and counting of the votes objected to 
was precisely one of those errors in  or about an 
election provided fo r by sect. 25.

I n  this case a rule nisi had been obtained at the 
instance of the Poltallock Ship Company Lim ited 
against Marcus Samuel and Cory Francis W right, 
calling upon them to show cause why an in fo r
mation in the nature of a quo warranto should 
not be exhibited against them to show by what 
authority they claimed to exercise the office of 
Conservators of the River Thames, elected by ship
owners under the Thames Conservancy A ct 1894 
(57 & 58 Viet. c. clxxxvii.) on the ground that 
votes were received and counted at an election by 
the returning officer, which had been given in  
favour of the said Samuel and W righ t by means 
of proxies given by corporate bodies to electors 
not shareholders or officers of such corporate 
bodies.

The facts of the case, and the sections of the 
aforesaid A ct which bear upon this case, suffi
ciently appear in  the w ritten judgment.

J. Walton, Q.C. (Danclcwerts w ith him) showed 
cause against the rule.—The decision of the re
turning officer is conclusive, and cannot be im 
peached :

Reg. v. Dijplock, 21 L . T. Eep. 24; L .E ep . 4 Q. B. 549;
Reg. v . Collins, 36 L . T . Eep. 192; 2 Q. B . D iv .

30 ;
Cullen  v . Morris, 2 S tark ie , 577.

I t  is submitted that by sect. 25 an error, i f  there 
is one, does not vitiate the election. As to the 
question of proceedings by quo warranto there was 
cited

Reg. v. Owens, 2 E . &  E . 86 ; 28 L . J . 316, Q. B .

The relator here is the Poltallock Shipping Com
pany, and their proxy attended the election, but 
took no objection at the time. Having concurred 
in  the election they cannot raise an objection now :

Rex v . Trevenen, 2 B . &  A id . 339 ;
Rex v . Slythe, 6 B . & C. 240 ; 9 D . & E . 226 ;
Rex v . Parry, 6 A . &  E. 810.

Cripps, Q.C. (Scrutton w ith  him) in  support of 
the rule.

The arguments sufficiently appear in  the judg
ment. Cur. adv. vult.

A p ril 10.—The following w ritten judgment of 
the court was delivered by

L a w r a n c e , J.—In  this case a rule was obtained 
against Marcus Samuel and Cory W righ t calling 
upon them to show cause why an information in  
the nature of a quo warranto should not be exhi
bited against them to show by what authority 
they claimed to exercise the office of Conservators 
o f the river Thames, elected by shipowners under 
the Thames Conservancy A ct 1894 (57 & 58 V iet, 
c. clxxxvii.), on the ground t.h;it votes given in 
favour of the said Marcus Samuel and Cory 
W right by means of proxies given by corporate 
bodies to electors not shareholders or officers of 
such corporate bodies were received and counted 
a t such election by the returning officer. The

rule was obtained at the instance of the Poltallock 
Ship Company Lim ited. The statute empowers 
certain persons therein named, including among 
others shipowners, to vote fo r conservators of the 
river Thames, each class having the righ t to 
return a certain number to the board. By sect. 12 
the qualification of shipowners is defined, and 
they are divided into two classes,_A and B, class A  
being owners of 250 tons of shipping registered 
in the port of London, and class B being 
owners of the same amount of shipping registered 
at any other port than London, but having a place 
or places of business w ithin the administrative 
county of London, and entering the port of 
London at least once a year. An election of con
servators took place on the 5th Dec. 1894, when 
Samuel and W righ t were returned as having been 
elected by the shipowners. Objection was made 
to the return on the ground that some of the 
votes given by certain corporate bodies were 
invalid by reason of their having voted in  ̂  a 
manner not sanctioned by the Act. Sect. 22 
provides that a vote at any election of any con
servator by shipowners, by owners of sailing 
barges, lighters, and steamtugs, by dockowners, 
or by wharfingers may be given either by the 
elector personally or by another elector as his 
proxy, or in case of a body corporate by any share
holder or officer of the body as their proxy.  ̂ That 
section deals w ith the manner in  which voting by 
shipowners or corporate bodies is to be conducted. 
By sect. 23 the returning officer shall, according 
to the best of his judgment and ability, make a true 
return in  w riting  to the conservators of the person 
or persons elected, and any person so returned 
shall be deemed duly elected. This section deals 
w ith the duties of the returning officer. On behalf 
of the respondents it  was urged that bodies cor
porate were entitled to vote in  the same manner 
as shipowners, owners of sailing barges, lighters, 
and steam tugs, dockowners, and wharfingers— 
namely, by another elector as proxy—and that 
the words “  or in  case of a body corporate by any 
shareholder or officer of their body as their proxy ” 
conferred a rig h t of voting in  addition to their 
rig h t of voting in  the same manner as that pre
scribed in  the section as applicable to the other 
class of voters mentioned in  the earlier part of the 
section. We are unable to accede to this view, 
and we are of opinion that the only way in  which 
a body corporate can exercise its rig h t of voting 
by proxy is by any shareholder or officer' of the 
body. I t  was contended that this view of the 
section would entail a hardship on bodies cor
porate, as their principal places of business m ight 
be at a considerable distance from London; but 
i t  is to be observed that i t  is a condition precedent 
to their rig h t of voting that they should have a 
place or places of business in  the administrative 
county of London, and in  a ll probability some 
officer connected w ith such place of business who 
would be qualified to vote as proxy. The words 
of the section are clear and distinct, and we are 
of opinion that the returning officer did not take a 
correct view of the provisions of the section.

I t  was contended, secondly, that, assuming the 
returning officer was wrong in  his view of the 
provisions of the 22nd section, by sects. 23 and 25 
his return was final, and that no information in 
the nature of a quo warranto would lie, as his 
duties are by sect. 23 judicial, and not m inisterial, 
and numerous cases were cited to show that under
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those circumstances his decision is final. I t  is un
necessary to refer more particularly to the cases 
which establish the principle contended for, but 
i t  may be remarked that the words of both sect. 23 
and sect. 25 are much stronger than any words 
contained in the statutes on which the cases which 
were called to our notice were decided. By 
sect. 23 i t  is provided that the returning officer 
shall, according to the best of his judgment and 
ab ility  make a true return in  w riting  to the con
servators of the person or persons elected, and 
any person so returned shall be deemed duly 
elected. No contention was raised on the part of 
the relator that the returning officer had not com
plied w ith the requirements of the section, and if  
that section stood alone we should have been of 
opinion that the returning officer had acted ju d i
cially in  the matter, and that his return was con
clusive. Sect. 25, however, provides that any 
election by shipowners shall not be invalidated or 
be illegal by reason of any error in  any lis t of 
voters, or by reason of any irregu larity in  the 
making or publishing of any such lis t, or by reason 
of any other error or irregu la rity in  or about any 
election or in or about any matter prelim inary or 
incidental thereto, and we th ink that the reception 
and counting of the votes complained of by the 
returning officer was precisely one of the err ors or 
irregularities “  in or about ”  an election “  or in  or 
about”  a “ matter . . . incidental thereto.”
Under these circumstances we are of opinion that 
the rule should be discharged. T, 7 7 ■ 7 7

0  Rule discharged.
Solicitors : against the rule, Walton, Johnson, 

Bubb, and Whatton; in  support of rule, Renshaw, 
Kekewich, and Smith.

PROBATE, DIVORCE, AND A D M IR A LT Y  
D IV IS IO N .

A D M I R A L T Y  B U S IN E S S .
Feb. 15, 16, 18, and 21,1895.

(Before B r u c e , J., assisted by T r in it y  
M asters .)

T h e  W eg a . (a)
•Collision—Thames—Steamship anchoring—Steam

ship not under command—Blasts of steam whistle 
—Side lights—Second riding light at stern— 
Thames Conservancy Regulations, Arts. 7 (c) and

A steamship in  the river Thames putting herself 
athwart the river and stopping her way to come 
to anchor is a steam vessel not under command 
within the meaning of art. 18 of the Thames 
Conservancy Regulations 1887, and i t  is in 
cumbent upon her when carrying out such 
manœuvre to sound four or more blasts of the 
steam whistle in  rapid succession to warn 
approching vessels.

Where a steam-vessel is throwing herself across the 
river to come to anchor, three short blasts do not 
constitute the appropriate signal to signify that 
she is a vessel throwing herself across a navigable 
channel, even though she may be reversing at the 
time.

I f  the danger from  an approaching vessel is such 
as to require it, more than four blasts should be 
sounded so long as the danger lasts, and the 
danger is not necessarily past until the vessel 
anchoring has swung to her anchor.
<»> Reported by Butiær Aspinall, Esq., Barrister-at-Law.~

[A d m .

I t  is the duty of a steamship anchoring in  the 
Thames to take in  her side lights as soon as she 
is held by her anchor.

A vessel of the length of 150 feet or more is bound, 
under art. 7 (c) of the Thames Conservancy 
Regulations 1892, to exhibit, as soon as she comes 
to anchor, at or near her stern a second rid ing  
light so placed, and of such a character, as to 
show an unbroken light visible a ll around the 
horizon at a distance of at least one mile.

T h is  was a collision action in  rem brought by the 
owners of the steamship Galatea against the 
owners of the steamship Wega. The defendants 
counter-claimed.

The collision occurred in  Barking Reach, in  the 
river Thames, on the evening of the 21st Nov. 
1894.

The facts of the case are fu lly  set out in  the 
judgment.

Rules and Bye-laws fo r the Navigation of the 
R iver Thames:

A rt.  18. W hen a steam-vessel is tu rn in g  round o r fo r 
any reason is no t under command and cannot get ou t 
o f the w ay of an approaching vessel, or when i t  is unsafe 
or im practicab le fo r a steam vessel to  keep ou t o f the 
w ay o f a sa iling  vessel, she sha ll s ign ify  the same by 
fou r o r more b lasts o f the steam w h is tle  in  rap id  succes
sion, the b lasts to  be o f about three seconds’ duration .

A rt. 7, as amended by an Order in Council of 
the 5th Aug. 1892, provides fo r the carrying of a 
rid ing ligh t by vessels at anchor or moored in  the 
river w ith certain exceptions. Amongst those 
exceptions is the follow ing :

(c) E ve ry  vessel o f the leng th o f 150 fee t or more 
ly in g  in  the r iv e r a t her own anchor, or a t any m ooring 
buoys where she w ill swing, sha ll in  lieu  o f the r id in g  
l ig h t  ca rry  in  the fo rw ard  p a rt o f the vessel a t a he igh t 
o f no t less than  tw e n ty  feet, and no t exceeding fo r ty  feet 
above the hu ll, a w hite  l ig h t  in  a g lobu la r lan te rn  o f no t 
less than  e igh t inches in  diameter, and so constructed as 
to  show a clear un ifo rm  and unbroken l ig h t  v is ib le  a ll 
round the horizon a t a distance of a t least one m ile on a 
da rk  n ig h t w ith  a clear atmosphere ; and a t or near the 
stem  o f the vessel, and a t such a he igh t th a t i t  sha ll no t 
be less th a n  fifteen feet low er than  the fo rw ard  lig h t  
another such lig h t.

Sir Walter Phillimore and Dawson M iller fo r 
the p la intiffs, the owners of the Galatea.

Aspinall, Q.C. and D r. Stubbs for the defen
dants, the owners of the Wega.—The follow ing 
cases were referred to in  argum ent:

The Philotaxe, 37 L . T . Rep. 540 ; 3 Asp. M ar. Law  
Cas. 512 ;

The New Pelton, 65 L . L . T . Rep. 494 ; 7 Asp. M ar. 
Law  Cas. 81 ; (1891) P. D iv . 258.

Feb. 21.—B r u c e , J.—This action is brought by 
the owners of the steamship Galatea against the 
owners of the steamship Wega, and the owners of 
the Wega counter-claim against the owners of 
the Galatea. The Galatea was on a voyage 
from  Treport to London, and shortly before the 
collision she was proceeding up Barking Reach, 
when her master says he suddenly got into a dense 
fog, and he decided to anchor fo r safety. The 
tide was about the last hour flood, flowing about 
half a knot an hour. H is engines were stopped, 
and his helm put hard a port to give the 
vessel an angle across the riv e r; then the engines 
were put slow ahead, and then fu ll speed astern in 
order to take the way off his ship, and when the 
way was taken off his ship he le t go his anchor.
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He had ascertained by sounding that he was in 
four fathoms, and he ordered the mate to give 
the ship fifteen fathoms of chain. He got a hail 
from the mate that the anchor was holding, and 
he then according to his own account, gave an 
order to have the side lights and the masthead 
lig h t taken in  and the rid ing lig h t put up, and he 
saw this order carried out. The Wega was coming 
down the Reach in  charge of a T rin ity  House 
pilot, and those on board her say that they saw 
the masthead lig h t and red lig h t of the Galatea 
about ha lf a m ile off nearly ahead, but a little  on 
the port bow of the Wega. The p ilo t of the Wega 
says he took the Galatea to be a vessel coming up 
the river, and he ported so as to get into a posi
tion to pass her port side to port side. Suddenly 
the red ligh t of the Galatea disappeared, and a 
rid ing lig h t appeared on the Galatea, and those 
on board the Wega saw that the Galatea was lying 
athwart the river. The engines of the Wega were 

u t fu ll speed astern, and her helm hard a-port, 
u t the port quarter of the Galatea and the stem 

of the Wega came into collision. The firs t ques
tion to be considered is—was the Wega to blame ? 
Had she a proper look-out ? I t  seems to be an 
admitted fact in the case that immediately after 
the Galatea anchored, or almost at the moment 
she anchored, the fog lifted. The case of the 
Galatea, according to her prelim inary act, is that 
she saw the Wega about a m ile off ; the case of the 
Wega, according to her prelim inary act, is that 
she saw the Galatea about half a m ile off. I  th ink 
that these distances are exaggerated, but the 
statements made on the one side and the other 
are sufficient to show that the fog had at least to 
a great extent cleared off. Those on board the 
Wega say that they saw the red lig h t of the 
Galatea from  a quarter to ha lf a m ile away. I  
am asked to disbelieve this statement, and to 
regard i t  as a mere excuse made by the Wega fo r 
porting her helm. B ut I  cannot in  th is way 
summarily set aside the positive evidence of the 
p ilo t, the master, the chief officer, and the second 
mate of the Wega. I t  is quite true that questions 
of fact are not to be determined by the number 
of witnesses on the one side or the other, but I  
cannot help coming to the conclusion that the 
probabilities of the case favour the statement of 
the witnesses fo r the Wega. I  cannot doubt that 
the Wega ported, and, i f  she saw a red ligh t, port 
helm was the natural manœuvre fo r her to adopt. 
The Galatea brought up to the south of m id
channel, and i t  is d ifficu lt to understand why the 
Wega should have attempted to pass to the south 
o f the Galatea, unless the red ligh t of the Galatea 
was visible. But the whole question is a question 
of time. A t the time the anchor of the Galatea 
was le t go the red lig h t was exhibited, and properly 
exhibited. Was i t  taken in  w ith due expedition ? 
I f  the statement of the witnesses from the Wega 
is correct, i t  is hardly possible to avoid the con
clusion that the red lig h t was not taken in  as 
soon as it  m ight have been, and should have been. 
One of the witnesses from the Galatea said that 
the red lig h t of the Wega was firs t seen by him 
five or six minutes after the side lights and mast
head lig h t were taken in. And several of the 
witnesses from  the Galatea gave evidence which 
would lead to the conclusion that an appreciable, 
or even a considerable, time elapsed between the 
ligh ts of the Galatea being taken in  and the 
ligh ts of the Wega coming into sight. But there

is no matter upon which witnesses are so like ly to- 
be mistaken as on questions of time. And I  have 
come to the conclusion on the evidence that the 
red lig h t of the Galatea was le ft exhibited after 
the Galatea came to anchor, not perhaps fo r a 
long time, but fo r a sufficient time to mislead the 
Wega. I f  the red lig h t was le ft exhibited for a 
period of two minutes or even less after the 
Galatea was brought up, I  th ink it  would be 
enough to lead to the mischief which happened. 
The red lig h t ougtit to have been taken in imme
diately the Galatea was brought up. I  do not 
th ink that was done. There was a lapse of two, 
three, or four minutes, or more, between the 
time when the ships sighted each other and the 
collision. According to the witnesses from  the 
Galatea the red lig h t was taken in  jus t at the time 
the anchor lig h t was put up. The man who put up 
the rid ing lig h t says that he got the rid ing ligh t 
up, and went back to the forecastle. Before he got 
back to the forecastle the Wega was w ith in  hailing 
distance, and he heard the hailing. H is evidence,
I  th ink, tends to confirm the statement of the 
Wega that the side lights of the Galatea were not 
taken in  u n til the Wega was very close upon her.
I  have come to the conclusion that the Wega is 
not to blame, she was embarrassed by seeing the 
red ligh t, and, in  the circumstances, I  do not th ink 
she was to blame fo r porting. She could not have 
ported more than she did, because of the barges 
on her starboard bow. As soon as the Wega found 
that the Galatea was nearly athwart and at 
anchor, she at once adopted the only possible 
measures to avoid collision. I  th ink a good look
out was being kept on board the Wega, and that 
she was carefully navigated, and at a proper rate 
of speed taking the state of the weather into con
sideration, and that therefore no blame attaches 
to her.

I t  follows from what I  have already said that 
I  th ink the Galatea is to blame fo r allowing 
her red lig h t to be exhibited fo r an appreciable 
time after she came to anchor. The operation of 
anchoring in  a river like the Thames in  a fog, or 
in  th ick weather or at night, is an operation 
which requires to be performed w ith very great 
care. "When the Galatea adopted the manœuvre 
of throwing herself athwart the river, she ought 
to have been astute in  the adoption of a ll pre
cautions to minimise the danger. The side lights 
ought to have been taken in  instantly she was 
held by her anchor. I  th ink there was delay in 
carrying out this duty. Moreover the T rin ity  
Brethren advise me, and I  th ink, that the Galatea 
is to blame fo r neglecting to sound the signals 
required by art. 18 of the Thames Conservancy 
Regulations. I t  has been contended that the 
article applies only where a vessel is turning round 
in  the sense of going round from one course to 
an opposite course. I  th ink that a vessel throwing 
herself athwart the river and stopping her way to 
come to anchor is “  not under command ’ w ithin 
the meaning of the rule, and that i t  was incum
bent upon the Galatea to have sounded four or 
more blasts in  rapid succession. I t  is said that 
the Galatea did sound three short blasts as she 
was reversing before she let go her anchor. I  am 
not quite satisfied upon the evidence that she did, 
but, even i f  she did, three short blasts do not 
constitute the appropriate signal to signify that a 
vessel is throwing herself athwart a navigable 
channel. I t  is said that the Wega did not hear
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the three short blasts, and that therefore i t  is not 
to he assumed that she would have heard four or 
more. B ut I  cannot assent to that argument. 
Four blasts or more constitute a danger signal 
which is calculated to attract attention. And as 
I  read the rule i t  requires not merely four blasts 
to be sounded, but four blasts or more—which I  
th ink is to be taken to mean that the blasts shall 
be more than four when the danger is such as to 
require it. And I  cannot doubt in  the present 
case that i f  the Galatea had sounded four short 
blasts and more so long as the danger lasted, that 
a warning would have been given which would 
probably have enabled the Wega to avoid the 
collision. I t  is contended that as the Galatea was 
a t anchor befoi'e the collision, the circumstances 
which rendered i t  incumbent upon her to sound 
the danger signal had passed. B ut the danger 
cannot, I  th ink, be said to have passed u n til the 
Galatea had swung to her anchor. The Elder 
Brethren consider that in  the state of the tide the 
Galatea would in  a little  ¡time have swung to tide 
head down the river, and, so long as she was 
swinging across the river, so long as i t  seems to 
me, did the danger occasioned by her turning 
continue. Again, I  th ink that the Galatea is to 
blame fo r not having near her stem a second 
riding lig h t exhibited, so as to show an unbroken 
ligh t a ll round the horizon in  accordance with 
art. 7 (c) of the Thames Conservancy Regulations 
allowed by the Order in  Council of the 5th Aug. 
1892. Whether the Galatea had a masthead lig h t 
showing a lig h t over twenty points exhibited on 
her stem or ta ffra il is a question on which there 
is great conflict of evidence. B ut i f  she had, i t  
would give very uncertain warning to a vessel 
coming down the river. U n til the Galatea was 
nearly athwart the river i t  would not show up the 
river at all, and even then the extent to which it  
would show would depend to a considerable degree 
upon the position in  which it  was fixed or hung. 
Whether there was a stern lig h t exhibited from 
the stem of the Galatea or not, i t  was not a lig h t 
o f such a character as to attract the attention of 
vessels coming down the river at the distance of a 
mile, or anything like that distance. I  th ink i t  
was the duty of the Galatea as soon as she came 
to anchor, to exhibit a second rid ing lig h t near 
her stem as prescribed by the regulation I  have 
referred to. I  th ink i t  was specially incumbent 
upon her, having regard to the position in which 
she was, that she should be careful to comply 
w ith this regulation in  order to afford notice to 
vessels coming up or down that she was athwart, 
o r nearly athwart, the channel, and I  th ink i t  is 
highly probable that i f  a bright rid ing lig h t had 
been exhibited near the stem of the Galatea, that 
i t  would have been seen by the Wega at a dis
tance sufficient to have enabled the Wega to keep 
out of the way of the Galatea.

Solicitors fo r the pla intiffs, William A. Crump 
and Son.

Solicitors fo r the defendants, Stokes, Saunders, 
and Stokes.

March 2, 4, and 5, 1895.
(Before B r u c e , J., and T r in it y  M asters .) 

T h e  H b s t ia . (a)
Salvage—Agreement to render specific service— 

Failure to perform—Beneficial services—Bight 
to remuneration.

Plaintiffs in  a salvage action left a vessel u lt i
mately saved by other salvors in  a position some
what better than that in  which they firs t picked 
her up. There was an agreement in  writing that 
the plaintiffs should tow the vessel to a place of 
safety fo r a specified sum, but this agreement the 
plaintiffs failed to carry out.

Held, that, although the plaintiffs had failed to 
perform the specific agreement, notwithstanding 
that such performance though difficult was not 
impossible, they had rendered some beneficial 
service which contributed to the safety of the 
vessel, and were therefore entitled to remunera
tion fo r what they had done.

T h is  was a salvage action instituted by the 
owners, master, and crew of the steamship 
Escalona, against the owners of the steamship 
Hestia, her cargo and freight.

The Escalona was a screw-steamship of 1880 
tons gross, and at the time of the services in

Question was on a voyage from Three Rivers to 
ondon, laden w ith a general cargo, and carried a 

crew of twenty-seven hands, a ll told. The Hestia 
was a screw-steamship of 3790 tons gross, manned 
by a crew of fo rty  hands, a ll told, and was on a 
voyage from Glasgow to Montreal, laden w ith a 
general cargo, When picked up by the Escalona 
she was in the G ulf of St. Lawrence, anchored 
about twenty-two miles E.S.E. of Heath Point, 
w ith her ta il shaft broken outside the stem tube, 
and having lost her propeller. When the Escalona 
had made fast, the following agreementwas entered 
into in  w riting between the master of the Escalona 
and the master of the Hestia :

Steamship Escalona.— A t  sea, N ov. 3 ,1894.— I  hereby 
agree to  pay to  the steamship Escalona o r owners, the 
sum o f three thousand pounds (30001.) fo r  tow ing  the 
steamship Hestia from  sea to  a place o f safety. (Signed) 
J o h n  R a i n n i e , M aster steamship Hestia.

The Escalona towed the Hestia fo r a distance of 
a little  more than fifty  miles when the hawser 
broke, the weather became very bad, and the 
Hestia put her anchors down, and rode out the 
gale. When the wind moderated the Hestia 
endeavoured to get up her anchors, but refused 
to slip them, and the master of the Escalona 
thereupon proceeded on his voyage, calling at 
Heath Point to telegraph to Montreal for a tug. 
The Hestia was afterwards towed into the river 
by another vessel.

The p la in tiffs said that the Escalona was w illing  
and ready to tow the Hestia into the river, and 
but for the refusal of those on board the Hestia 
to leave their anchorage could have done so w ith
out difficulty, and that they had le ft the Hestia 
in  comparative safety and in  good anchorage 

round. The defendants denied that the Escalona 
ad performed the agreement, or that she was 

entitled to any salvage remuneration, and alleged 
that the Escalona had abandoned the agreement.

The value of the Hestia was 24,5001., of her 
cargo 96201., and of her fre ight 360Z. The value

(a) Reported by Butlkb Aspinall, Esq., Barrister-at-Law.
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of the Escalona was 13,0001, of her cargo 81501, 
and of her fre ight 1670Z.

Aspinall, Q.C. (with him Laing) fo r the plaintiffs.
—The p la intiffs performed the agreement. They 
took the Hestia to a place of safety, and are there
fore entitled to 3000Z. Even if  they did not 
perform the agreement, they rendered beneficial 
services to the Hestia, and are entitled to adequate 
remuneration for what they d id :

The Westboume, 61 L .T . Eep. 156; 6 Asp. M a r Law 
Cas. 405 ; 14 P. D iv . 132 ;

Kennedy’s Law  of Salvage, p. 198.
Joseph Walton, Q.C. (with him Butler Aspinall), 

fo r the defendants, c o n tra .The pla intiffs are 
hound by the contract. They have failed to 
perform it, and are therefore entitled to nothing 
The same principles of law apply to a salvage 
contract as are applicable to any other contract:

Cutter v. Powell, 6 T . K . 320.

B r u c e , J.—In  this case the Escalona fe ll in  
with the steamship Hestia when she was in  a 
disabled condition, and no doubt in a position of 
some peril, in  the G ulf of St. Lawrence. A t that 
time, on the 3rd of Nov. an agreement was made 
between the master of the Escalona and the 
master of the Hestia, which was in  these terms • 
[reads it.] The Escalona took the Hestia 
in  tow and towed her fo r a distance of a little  
over fifty  miles, when the hawser broke, the 
weather became very had, and the Hestia put her 
anchors down and rode out the gale of wind in a 
position of some difficulty and danger. A fte r that 
she was in  very deep water, and the Escalona does 
not seem to have been able to hold her so as to 
enable her to get up her anchors. There may 
have been some misconception on the part of the 
Escalona as to what the Hestia was doing. In  
point of fact the master of the Hestia did attempt 
to get up his anchors, and he succeeded in getting 
in  twenty fathoms of, I  th ink, his starboard 
anchor cable, and was able in  the course of the 
day to get up his starboard anchor, no doubt with 
labour on the part of his crew. The Escalona 
seems to have thought that the Hestia could not 
get up her anchors, and that i t  would be useless 
to hold her while she was getting up her anchors. 
The master of the Hestia refused to slip his 
anchors, and the master of the Escalona seems to 
have come to the conclusion that i t  was not neces
sary fo r him to stay there longer, and he went 
and le ft the Hestia, going, no doubt, to send a 
message from the lighthouse. In  point of fact, 
whatever the master of the Escalona thought, he 
did not perform this agreement. He never 
brought the Hestia into a place of safety. There 
fore 1 am clearly of opinion that the 30001. cannot 
be recovered under the agreement. But i t  is con
tended that, even assuming that the master of 
the Escalona rendered some service which con
tributed to the ultim ate safety of the Hestia, s till 
he is not entitled to any award, because by virtue 
of his agreement he undertook to render a certain 
specified service fo r a specified sum, and he has 
not performed that agreement. I t  is said that 
he is not entitled to anything, even though the 
service rendered may in some degree have con
tributed to the safety of the vessel. Now that is 
a. proposition of law to be considered by me. No 
doubt at common law, according to the strict 
doctrine of common law, where there is a special 
agreement to render a certain service fo r a specified

amount, unless that agreement is performed, the- 
amount is not recoverable. And more than thatr 
according to the ordinary principles applied in 
common law, you cannot assume an implied agree
ment where there is a special agreement. I f  th is 
related to services s tric tly  regulated by common 
law principles, I  should have very great difficulty 
in saying that the Escalona was entitled to any
thing, even on the assumption that she had 
rendered some service. But I  do not th ink that 
the principle which undoubtedly applies at com
mon law necessarily applies, or does apply, in  this 
court in  salvage actions. Where salvage services 
are rendered, a salvage award may be recovered 
altogether in  the absence of an agreement. 
O rdinarily you can only recover at law fo r services 
rendered upon a contract specified, or a contract 
implied, but i t  is quite clear that in  this court 
salvage can be recovered fo r services, although 
there is no contract. For services rendered in 
Adm iralty i t  is quite clear that the owners of the 
vessel are liable to pay, i f  the vessel is saved, out 
of the property saved, an award to those who have 
saved the property, although there is no evidence 
of contract. I  th ink I  may adopt the principle 
laid down by Kennedy, J. in his work on 
salvage, where he says: “  A  salvage agree
ment, properly so called, is an agreement which 
fixes the amount to be paid to the salvor 
for his assistance, but s till leaves the rig h t to- 
any payment contingent upon the preservation 
of some part at least of the property in  peril. 
Such an agreement does not alter the character 
of the services or of the reward.”  Therefore, i f  
the salvage agreement leaves untouched a ll the 
other conditions, I  do not th ink I  ought to say, if  
the p la intiffs have not performed the ir agreement, 
that they therefore cannot be entitled to recover 
anything. I  th ink they are in  the same position 
as if  they had had no agreement. I  cannot find 
in this case, and the E lder Brethren do not think, 
that i t  was impossible fo r the Escalona to have 
saved the vessel. I f  the Escalona had stayed there 
a little  longer, the probability was that they would 
have been able to take the vessel in  tow. I  cannot 
find as a matter of fact that there were circum
stances which rendered the performance im 
possible. B u t the circumstances had become so 
difficult, and the master of the Escalona found 
the expenditure of power necessary to complete 
the service so great, that I  do not find that he was 
gu ilty of negligence. I  th ink he was m istrustful 
of his own tackle. S till, i f  he did render any 
service to the Hestia, i f  he did contribute to her 
ultim ate safety, I  th ink he is entitled to some 
salvage reward. Now I  have to consider th is 
question, and I  have considered i t  w ith the assist
ance of the Elder Brethren. D id the Escalona 
render any service that contributed to the u lti
mate safety of the Hestia ? That is a somewhat 
d ifficult question. No doubt the Hestia was in  a 
position of d ifficulty when picked _ up by_ the 
Escalona, and she was also, I  th ink, in  a position 
of some difficulty and some danger where she was 
le ft by fhe Escalona, and, apart from the circum
stances which I  shall mention presently, i t  would 
be very d ifficult—and the Elder Brethren _ agree 
w ith me—to say that the ship in the position in 
which she was le ft by the Escalona was in  a posi
tion of much greater safety than where found. 
B ut there are circumstances, I  th ink, to be taken 
into account. As le ft by the Escalona the Hestia
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■was in  a position where she could more easily 
-communicate fo r help; she could communicate 
w ith the lighthouse at South Point, and therefore 
she was in a somewhat better position. Then she 
was towed some fifty  miles nearer her destination; 
and there is this circumstance, that she was pro
bably taken more into the way of the vessels 
passing along the G ulf of St. Lawrence. I f  she 
had been le ft where she was it  is impossible to say 
what m ight have happened to her. She m ight 
have drifted into a position where vessels m ight 
not have fallen in  w ith her. I  th ink that, in  this 
respect, as she was nearer communication, and 
nearer her destination, and a little  more near the 
"track of vessels, I  am entitled to say that in  some 
way the Escalona did contribute to the safety of 
the vessel. But I  th ink that she contributed to a. 
small extent, and therefore the award must be a 
small sum. I  th ink that i f  I  award 3001. I  shall 
be giving a proper award.

Solicitors fo r the pla intiffs, Botterell and Roche.
Solicitors for the defendants, Waltons, Johnson, 

Bubb, and Whatton.

A p ril 2, 8, and May 7, 1895.
(Before the P r e s id e n t  (S ir F. H. Jeune) and 

B r u c e , J., w ith T r in it y  M asters .)
T h e  B lu e  B e l l , (a)

Collision—Fog—“ Fairway ”  of the river Thames 
—Meaninq of—Thames Conservancy Rules 1880, 
arts. 11, 12, 13.

The fairway of a river is not necessarily confined 
to that part of the channel which is marked by 
buoys, but includes a ll that part of the river 
inshore of the buoys which is navigable fo r 
vessels of moderate draught, and hence where a 
sailing barge at anchor in  the navigable channel 
inside the West Blyth buoy, river Thames, 
neglected during a fog to ring a bell, she was 
held to have committed a breach of art. 13 of the 
Thames Navigation Rules.

A p p e a l  from  a decision of the judge of the C ity 
•of London Court, dated the 2nd Jan. 1895.

The p la in tiff was Mr. G. W. G ill, of Rochester, 
•owner of the sailing barge Shield, and the defen
dants were the owners of the steamship Blue 
Bell.

On the 11th Oct. 1894 the Shield was proceeding 
up the Thames w ith a cargo of clay, and anchored 
inside the West B lyth buoy during a fog. She 
exhibited an anchor ligh t, and sounded her bell 
occasionally. In  the night the Blue Bell, which 
was a vessel of 344 tons register, and was on a 
voyage from London to Antwerp w ith a general 
cargo, came into collision w ith the barge, and 
cut her down to the water’s edge. She was run 
on to the B lyth  Sand, temporary repairs were 
effected, and she was able to proceed in tow to 
London. Her owner brought an action in  the 
C ity of London Court against the owners of 
the Blue Bell, and the following judgment was 
given:

Mr. Commissioner K e r r .—I f  the barge was 
out of the fairway—and I  th ink upon the whole 
o f the evidence I  am bound to find that she was 
out of the fairway of the river—a ll she was bound 
to  do was to anchor, and to have her rid ing lig h t 
up. No man is bound to be on deck, and no bell

(a) Reported by Ba s il  OsuMP, Esq., Barrister-at-Law.
VOL. V II., N. S.

is bound to be rung. They are only bound to 
ring the bell when the vessel is in the fairway. 
I f  she was out of the fairway i t  is perfectly clear 
that the steamer came out of the fairway, whether 
in  consequence of the fog or in  consequence of 
some occurrence I  do not know. I  do not say 
from any act—from any positive act—of negli
gence on the part of the steamer, but at a ll events 
she was out of the fairway of the river. She 
passed these two barges [the learned judge is 
here referring to two other barges lying at anchor 
on the port quarter of the Shield] on the inner 
side near the shore, and she anchored on the line 
of the fairway between the middle buoy and the 
west buoy, showing she must have come out of 
the fairway of the river fo r some reason or other, 
and she was, to use the language of the common 
law, a kind of trespasser. I t  is perfectly clear 
from the damage done to the barge, cutting into 
her three feet, that i t  could not have been done 
w ith the impact of a vessel going only w ith the 
tide. That is quite out of the question. There 
must have been considerable way on the steamer 
to have done the amount of damage which was 
done to the barge. Whether the captain was 
altogether prudent in going so fa r as he did, 
considering the fog, is an im portant question. I  
am always disposed to hold that a vessel which 
goes on in a fog must take the consequences; but 
i t  is not necessary to decide that here I t  is quite 
enough to decide that the defendant vessel has 
not cleared herself of the duty of showing that 
there was no negligence i n her part in  effecting 
this damage. She has done this damage to a. 
vessel which had a fu ll righ t to be where she was, 
and she has not cleared herself, and there must 
be judgment fo r the p la in tiff.

The defendants appealed.
S ir Walter Phillimore and Crawford fo r the 

appellants.
Fyke, Q.C. and Laing fo r the respondent.
Judgment was reserved, and delivered on 

May 7 by
B r u c e , J.—This is an appeal from  a decision 

of the learned judge of the C ity of London Court. 
The action was instituted by the owner of the 
sailing barge Shield against the owners of the 
steamship Blue Bell to recover damage sustained 
by the barge in a collision with the Blue Bell in  a 
fog. The collision happened in the river Thames 
near the West B lyth Buoy, above and inside of 
the buoy; that is, between the buoy and the south 
shore of the river. The barge was a t anchor, and 
the learned judge has held that, as the barge was 
inside the buoy, she was out of the fairway, and 
was under no obligation to ring a bell. The 
learned judge ha3 also found that, as the steam
ship Blue Bell passed to the south of the buoy,
“  she was, to use the language of the common law, 
a kind of trespasser.”  He has decided that the 
steamship is alone to blame for the collision. 
The appellants, the owners of the Blue Bell, con
tend that the barge was to blame fo r neglecting 
to comply w ith the provisions of the 13th article 
of the regulations governing the navigation of 
vessels in the river Thames. The 12th article 
provides that: “  Every sailing vessel navigating 
the river shall be provided w ith . . .  an effi
cient b e ll; ”  and the 13th article provides th a t:
“  In  fog a ll steam vessels and a ll sailing vessels, 
when in  the fairway of the river, and not under

4 H
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way, shall at intervals of not more than two 
minutes ring a hell.”  There is no express 
finding by the learned judge that the Shield 
neglected to comply w ith the article last men
tioned; a ll that he decided on this part of the 
case was that the Shield was not bound to ring a 
bell. B u t we th ink i t  may be inferred, from  a 
passage in  his judgment, that he was not satis
fied upon the evidence that those on board the 
Shield did, at intervals of not more than two 
minutes, ring a bell. I t  is, of course, a difficult 
matter fo r us, who have not heard the witnesses, 
to deal w ith a question of fact, upon which there 
has been no express finding by the court below. 
B u t we gather from  the evidence of the master of 
the barge himself that her bell had not been rung 
fo r an interval of ten minutes before the collision.
I t  is true that statements of witnesses respecting 
intervals of time are often fa r from  accurate, and 
the mate of the barge, although he agrees with 
the statement of the master as to the time by the 
clock (2.10 a.m.), when a bell was last rung, says 
he thinks tha t i t  was about two or three minutes 
before he heard the shout from the Blue Bell. 
B u t neither the master nor the mate seems to 
have undertaken the duty of attending to the 
bell. The mate said that sometimes he attended 
to i t  and sometimes the master. In  his deposi
tion before the receiver of wreck the master 
stated that he or his mate had frequently visited 
the deck, looking to the rid ing lig h t and ringing 
the ship’s bell. We th ink that the fa ir deduction 
from the whole of the evidence is that the master 
and the mate were below while the barge was at 
anchor; that one or the other came on deck at 
uncertain intervals ; that the bell was rung only 
occasionlly ; and that i t  was certainly not rung for 
an interval of more than two minutes, probably 
more than ten minutes, before the collision.

Then the question arises whether the 13th article 
of the Thames regulations applies ; in  other words, 
whether the barge was in  the fairway of the river. 
In  his deposition before the receiver of wreck 
the master of the barge described his position to 
be about 500 yards above the Middle B lyth  Buoy, 
and just inside. A t the hearing he described the 
place as 400 or 500 yards above the West Blythe 
Buoy, and inside about 200 yards. He marked 
the place on a chart produced to him, but whether 
he knew the exact position in  which he was 
anchored is, we th ink, somewhat doubtful. The 
depth of water above and inside the West Blythe 
Buoy is not inconsiderable. For some distance 
above and inside the buoy the depth of water at 
low water springs is not less than eighteen feet, 
and fo r more than a cable’s length above and 
inside the buoy the depth is nowhere less than 
ten feet. When the barge anchored an hour and 
a half or two hours before high water she 
anchored, according to the evidence of her 
master, in  three fathoms. The barge Sphere, 
which drew five feet of water, was anchored fo rty 
or fifty  yards inside of the Shield, and there was 
another barge, a lig h t barge, anchored about fifty  
yards inside of the Shield. The Blue Bell drew 
eleven feet six inches, and at the place of the 
collision there was certainly water enough fo r her 
at half ebb. A ll the facts stated in  evidence 
seem to us to point to the conclusion that the 
Shield was anchored above and inside of the West 
B lyth  Buoy, but not so fa r inside as to be out of 
the navigable channel. That is to say, she was

anchored in  a part of the river where i t  is safe- 
for vessels of moderate draught to navigate. The 
West B ly th  and the Middle B lyth  Buoys mark 
the southern boundary of the channel commonly 
used by large vessels of deep draught, but they 
are put there simply as marks to indicate the 
extent of the deep water channel. There is no 
regulation to forbid vessels navigating inshore of 
the buoys. There is a clear waterway inshore 
of the buoys, into which sailing vessels of 
moderate draught when beating up or down 
the river occasionally stand, and even sailing 
vessels w ith a fa ir wind, and steam vessels- 
such as the Blue Bell, when the tide is against 
them, pass inside of the buoys to cheat the tide. 
Now we are asked to find that the barge Shield, 
when anchored, as we find she was, in  a part of 
the waterway inside the buoys, where there is a 
clear passage and where the smaller class of 
vessels not unfrequently navigate, was under no
obligation to ring a bell in  a fog. We need 
hardly say that neither reason nor convenience 
seems to favour such a conclusion. But, of 
course, we are bound by the Thames Regulations, 
and we have only to determine the proper con
struction to be put upon the words there used. 
The question turns upon the meaning of the word 
“  fairway.”  Was the Shield in  the fairway of the 
river ? The word “ fa irw ay”  means, we th ink, a. 
clear passage way by water. Wherever there is- 
an open navigable passage, used by vessels pro
ceeding up and down a river or channel, that may 
be said to be a fairway. We th ink that the 
meaning of the 13th article is that vessels when 
in  any part of the river used fo r the passage of 
vessels shall in  a fog, when not under weigh, ring 
a bell. We th ink that the Shield was in the fa ir
way, and that she was bound in  compliance w ith 
the 13th article to ring a bell at intervals^ of not 
more than two minutes. She neglected this duty. 
I f  she had rung the bell as required by the article 
we th ink that i t  is probable that the bell would 
have been heard by those on board the Blue Bell 
in  time to have enabled them to take measures to- 
have avoided the collision. We must therefore 
decide that the Shield is to blame.

The next question to be considered is, was the Blue 
Bell to blame P We do not th ink that she can be 
said to have been “ a kind of trespasser,”  as found 
by the learned judge below. The buoys, as we have 
already said, are laid down as guides to navigation, 
and' there is no regulation which renders it  unlaw
fu l fo r vessels to pass inshore of them. The 11th 
article of the regulations governing the naviga
tion of vessels in  the Thames provides that a ll 
vessels entering or being overtaken by a fog, shall 
be navigated w ith the greatest caution, and at a 
very moderate speed. According to the witnesses- 
from the Blue Bell, the steamship was proceeding 
down the river dead slow, when they came into a 
thick fog, and the engines of the Blue Bell were 
stopped immediately, and the master of the Blue 
Bell gave orders to the second mate to stand by 
the anchor. According to the second mate of the 
Blue Bell, her engines had been stopped ten 
minutes before the collision. The engineer of the 
Blue Bell was not called, and no reason seems to- 
have been given fo r his absence. _ There is no 
expressed finding by the learned judge that the 
steamship was proceeding at more than a very 
moderate speed, but he expressed the opinion that 
as the Blue Bell cut into the barge three feetr
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■that could n o t have been done w ith  the im pact o f 
a vessel go ing on ly  w ith  the tide. W e do no t feel so 
confident on th a t po in t. The blow was a stem on 
M ow, the tide  was o f the force o f about two knots, 
and we are n o t prepared to  say th a t a steamship 
¡such as the B lu e  B e ll, 175 feet in  length, and 
laden w ith  a cargo o f 300 o r 400 tons, m igh t not, 
i f  she came stem on, w ith  a speed o f no more than 
tw o  knots, against a barge a t anchor, cu t three 
■feet in to  the tim bers of the barge. B u t in  the 
view we take o f the case i t  is  n o t necessary fo r  us 
to  determ ine th is  po in t. The B lu e  B e ll ran in to  
"the fog  ten m inutes o r more before the collision. 
Indeed, from  one answer given by the master of 
the B lu e  B e ll i t  would seem to have been a quarter 
o f  an hour before the co llis ion th a t the steamship 
came in to  the fog. A f te r  consulting the elder 
b re th ren  we have come to  the conclusion th a t 
there was no good reason why the anchor o f the 
B lu e  B e ll should n o t have been le t go some con
siderable tim e before the collision. I t  would on ly 
have been an act o f common prudence th a t the 
B lu e  B e ll should a t once have dropped her anchor 
when she came in to  the bank o f fog. The case of 
The O tte r (4 A . &  E . 203), establishes th a t in  a 
dense fog  i t  is the du ty  o f a steam-vessel to  
anchor as soon as circumstances w ill perm it. W e 
th in k  th a t the B lu e  B e ll is to  blame fo r con
tin u in g  to  proceed, even though a t a moderate 
speed, a fte r she entered the fog, fo r  a period of 
ten m inutes o r more. The neglect o f the du ty  to  
anchor in  a th ic k  fog is a frequent cause of 
damage to  property, and loss o f life , and we con
ceive i t  to  be h ig h ly  im p o rtan t in  the interests of 
navigation th a t those who disregard the du ty 
should bear the loss occasioned by th e ir  im p ru 
dence. F o r the reason we have given we p ro
nounce both ships to  blame. There w ill be no 
costs to  either p a r ty ; no costs o f the cause by 
reason o f the ord inary  A d m ira lty  ru le ; no costs 
o f the appeal in  accordance w ith  the ru le  la id  
down in  The H ecto r (48 L . T. Rep. 890; 5 Asp. 
M ar. Law  Cas. 101; 8 P . D iv . 218).

A p p e a l allowed.
Solicitors fo r the appellants, Keene, M a rs la n d , 

B ryd e n , and B e s a n t; fo r  the respondent, Ince, 
Colt, and Ince. _____

A p r i l  13,30, and M a y  8, 1894.
(Before the P r e sid e n t  (S ir F rancis Jeune.)

T h e  E n g l is h m a n  a n d  A u s t r a l ia , (a) 
C ollis ion— Steam ship to w in g — L ia b i l i t y  o f  tow—  

A d m ira lty  ju r is d ic t io n — M a r it im e  to r t  J o in t  
tort-feasors.

W here a steam tug tow ing came in to  co llis ion  
w ith  another vessel and a l l  three vessels were 
fo u n d  to blame, the C ourt held th a t such a 
co llis io n  was a m a ritim e  to r t  w ith in  the ju r is 
d ic tio n  o f  the C ou rt o f A d m ir a l ty ; th a t the 
r ig h t  to recover damages was governed by the 
ru le  p re v a ilin g  in  th a t court, an d  not by the 
■common law  doctrine  o f co n trib u to ry  negligence ; 
a n d  hence the owners o f the tug  and the owners 
o f the tow were liab le  f o r  h a lf  the damages o f  
the other vessel a fte r deducting h a l f  the damages 
o f  the tug.

A ction  fo r damage by collision.
The p la in tiffs  were Messrs. Green, H o lland , and 

Sons, owners o f the steamship Ada, and the

a n d  A u s t r a lia . [A d m .

defendants were the owners o f the steam tu g  
E n g lish m a n  and the owners o f the  barque 
A u s tra lia .

The collis ion occurred in  the N o rth  Sea, 
between H artlepoo l and Seaham.

The facts alleged on behalf o f the p la in tiffs  
were as follows :

On 22nd Feb. 1894, the  A da, a steamship o f 
555 tons register, belonging to  the p o rt o f 
London, w ith  engines o f 99 h.p., and a crew o f 
fourteen hands, was on a voyage from  Sunder
land to  Devonport w ith  a cargo o f coal, in  the 
N o rth  Sea o ff Seaham. A bo u t 6.45 a.m. she was 
on a S.E. by  S. course, w ith  the engines going 
slow, and m aking about three to  fo u r knots per 
hour. The weather was foggy, the w ind lig h t  
from  the westward, and the tide  f irs t  quarter ebb 
o f the force o f about one knot. The usual lig h ts  
were exhib ited, and the fog  w h istle  was being 
sounded. In  these circumstances the two m ast
head (tow ing) lig h ts  o f the E n g lish m a n  were 
observed a t about f i f ty  yards distance, and bear
in g  about three po in ts on the starboard bow. 
The helm o f the A d a  was im m edia te ly p u t hard-a- 
starboard, two short blasts were blown on the 
whistle, and the E n g lish m a n  was ha iled to  hard- 
a-starboard. The engines o f the A d a  were 
stopped and ordered to  be reversed, b u t before 
they could be go t astern, the E ng lishm an , coming 
on a t a h igh  ra te o f speed, w ith  the barque Aus- 
t r a l ia  in  tow, struck the A d a  w ith  her stem a 
heavy blow  on the starboard side, ju s t before the 
bridge, doing her so much damage th a t she sank 
in  a short tim e. Before the collis ion no whistle 
from  the E n g lish m a n  no r foghorn from  the A d a  
was heard.

The E ng lishm an , a t the tim e, was under an 
engagement w ith  the owners of the  A u s tra lia  to 
tow her to  the Tyne, and those on board the 
E ng lish m a n  were the servants o f the owners o f the 
A u s tra lia ,  and were subject to  the con tro l and 
orders o f those on board the  A u s tra lia .

I t  was alleged on behalf of the E ng lishm an , 
which was a screw steam tu g  o f 32 tons reg ister 
and 169 tons gross, w ith  a crew o f nine hands, th a t 
a t the tim e and place above m entioned she was 
tow ing  the Norwegian barque A u s tra lia  from  
Havre to  South Shields. The w ind was n o rth 
westerly and lig h t, the weather a th ic k  fog, and 
the tide  about high water. The E ng lishm an  was 
on a N .W . by N . f  N . magnetic course, and was 
m aking from  two and a h a lf to  three knots an 
hour. H e r regulation tow ing and side ligh ts  
were exhibited, and her w h istle  and the hom  o f 
the barque were being du ly  sounded fo r  fog.

In  these circumstances the whistle, and im m e
diate ly  a fte r the masthead lig h t, o f a steam
ship which proved to  be the A d a  was heard and 
seen respectively about three po ints on the p o rt 
bow o f the E ng lishm an  a t a distance o f about 
one to  two ship’s lengths. The helm o f the 
E n g lish m a n  was a t once hard-a-ported and her 
engines were stopped and reversed fu l l  speed, bu t 
the A d a  com ing on fast, and heading so as to  
cause ris k  o f collision, hailed the E ng lishm an  to  
starboard her helm, b u t before there was tim e  to  
do so, the starboard bow o f the A d a  struck the 
stem o f the E ng lishm an .

I t  was also alleged (in te r  a lia )  th a t the A d a  
im properly  starboarded her helm, and th a t she 
neglected to  sound a fog  w histle or show a proper 
o r any green side lig h t.<n.\ Reported by Baku. Crttmp. Esq., Barrister-at-Law.
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On behalf o f the owners o f the A u s tra lia  i t  
was alleged th a t she d id  no t come in to  collis ion 
w ith  the A d a  o r cause any damage to  her, and i f  
the collis ion was caused by the negligence of 
those on board the E ng lishm an , any lia b ility  on 
the pa rt o f the A u s tra lia  was denied.

Before and a t the tim e o f the collis ion the 
A u s tra lia , a Norwegian iron  barque o f 1232 tons 
net register, was being towed in  ballast from  
Havre to  the r ive r Tyne by  the steam-tug 
E ng lishm an , o f H u ll, a t the rate o f between two 
and a h a lf to  three knots an hour, w ith  a ll sails 
furled, on a course N .W . by N . £ N . magnetic. 
The regulation lig h ts  were exhib ited on both 
vessels, and the foghorn and w histle were being 
sounded. &

S hortly  a fte r the fog had become so th ick  
th a t the tu g  was no longer v isib le to  those on 
board the A u s tra lia , and they had hailed the tu g  
to shorten in  the tow-rope, the crash as o f a 
collis ion was heard ahead o f them, b u t ne ither 
the tu g  no r any other vessel, o r th e ir  ligh ts, were 
visible. The helm o f the A u s tra lia  was a t once 
p u t hard-a-port, and, as the tu g  ceased tow ing 
the A u s tra lia  rap id ly  lost her way, and presently 
made ou t the loom of the E ng lishm an  and of 
another steamer, which proved to  be the A da  
ly in g  w ith  th e ir  heads to  the eastward.

These defendants required the terms of the 
engagement to  tow, alleged in  the p la in tiffs  
statement o f claim , to be proved, and they denied 
th a t those on the E n g lish m a n  were th e ir servants 
o r were subject in  any m atter m ateria l to  thé 
collis ion complained of, to  the contro l and order 
o f those on board the A u s tra lia .

The action was tr ied  before the President (S ir 
F . Jeune) and T r in ity  Masters, and on the 13th 
A p r i l 1894 he gave judgm ent to  the effect th a t 
bo th the A d a  and the E ng lishm an  were to  blame 
fo r  th e ir  excessive speed, and th a t the A u s tra lia  
had fu l l  knowledge of the speed of the E n g lis h 
m an, th a t she was able to  ha il, and th a t therefore 

• she could have lessened the speed o f the E n g lish 
m an  had she been so minded.

On the 30th A p r i l the question as to the 
lia b ility  o f the A u s tra lia  fo r  the negligence o f the 
E ng lish m a n  came on fo r  fu r th e r argument.

S ir W a lte r P h ill im o re  and Nelson  fo r  the 
p la in tiffs .

A s p in a ll, Q.C. and B u tle r  A s p in a ll fo r  the tug  
E ng lishm an .

P yke , Q.C. and S cru tton  fo r  the A u s tra lia .
Judgm ent, in  which the arguments sufficiently 

appear, was reserved, and delivered on the 8th 
M ay, as fo llows :—

The P r e s id e n t .— In  th is  case the Ada, a 
steam vessel, b rought an action against the tug  
E n g lish m a n  and her tow, the A u s tra lia , a barque, 
in  respect o f a collis ion between herself and the 
E ng lishm an , occurring in  the N o rth  Sea off 
Seaham. I  found th a t both the A d a  and the 
E ng lishm an  were to blame fo r th e ir excessive 
speed, and th a t the A u s tra lia  should and could 
have restrained, and did  no t restra in, the speed of 
the E ng lishm an . Several po in ts o f law are now 
raised on behalf o f the A u s tra lia . The firs t and 
m ain po in t is th a t the A d a  was g u ilty  o f con tri
bu to ry  negligence, and therefore cannot recover ; 
in  other words, th a t the ru le  o f common law, and 
no t the ru le  o f A d m ira lty , applies. The argu

an d  A u s t r a lia .

ment, as I  understand it ,  is th a t inasmuch as 
the collis ion was no t between the A d a  and the 
A u s tra lia , bu t between the A d a  and the E n g lis h - 
man, and as therefore, in  order to  make the 
A u s tra lia  liable to  the A da , the p rinc ip le  of the 
lia b ility  of a master fo r  the negligence o f his 
servant is introduced, th is  ousts the A d m ira lty  
doctrine th a t where in  a collis ion two ships are to 
blame, the delinquent ship can recover pa rt—  
fixed by A d m ira lty  practice in  th is  country at 
uu lf— of the damage, and substitutes the  common 
law doctrine th a t in  an action o f negligence 
neither o f two wrongdoers can recover. I t  is 
apparently true  th a t the precise set o f facts in  
th is  case has h ith e rto  no t arisen fo r  ad judication, 
because in  the two cases nearest to  i t  there is a 
difference. N e ither in  The N iobe  (59 L . T . Rep.
N. S. 25V ; 6 Asp M ar. Law  Cas. 300 ; 13 P. D. 
55), where a vessel was held en titled  to  recover 
both against a tug , w ith  whom she came in to  
collision, and a tow, which was held responsible 
fo r  the tu g ; nor in  The A m e rican  and  S y r ia  
(31 L . T. Rep. N . S. 42 ; 2 Asp. M ar. Law  Cas. 
350; 6 P. C. 127), where, under s im ila r c ircum 
stances of collision, a vessel was held en titled  to  
recover against the tu g  alone, was the p la in tiffs ’ 
vessel to  blame. In  the la tte r case, had the p la in 
t if fs ’ vessel been to  blame, the o rd inary  ru le  o f 
A d m ira lty  law would, no doubt, have been 
followed. B u t, a lthough there is no au tho rity  in  
po in t, the case seems to  me to be clear on p r in 
ciple, and, indeed, to  be free from  the difficulties- 
which occur in  several cases s im ila r in  some 
respects to  the present. T h is  is a case o f a m a ri
tim e to rt, a ris ing ou t o f a collis ion between these 
ships, and in  which both the p la in tiffs  and the 
defendants appear in  the action as owners of 
ships, and in  th a t capacity are to  blame in  respect 
of the collision. I t  is a case o f a m aritim e to r t ,  
therefore i t  is a case w ith in  the A d m ira lty  ju r is 
d ic tion (see The S arah , 1 Lush. 549), and a case to- 
which decisions given in  cases o f contract, such 
as The E nergy  (3 A . &  E . 48), are no t applicable. 
I t  is a case a ris ing  ou t o f a collis ion between 
ships. Therefore we need no t concern ourselves 
w ith  such exceptions to the A d m ira lty  law as 
appear to  have been made in  America. I  was 
referred in  argum ent to  the case o f The M a x  
M o rr is  (30 Davies’s Reps. 1), in  which the Supreme 
C ourt o f the U n ited  States held th a t a man who 
fe ll from  the bridge to  the deck, p a rtly  by his own 
fa u lt and p a rtly  by th a t o f the officers of the ship, 
was en titled  to  recover pa rt o f his damage. B u t 
i t  is sufficient fo r  the present purpose to  accept the 
lim ita tio n  o f the A d m ira lty  ju risd ic tio n  to  c o lli
sions between ships suggested by L o rd  Herschell 
and L o rd  Macnaghten in  the case o f The Zeta  (691 
L . T. Rep. N . S. 030; 7 Asp. M ar. Law  Cas. 369; 
(1893) App. Cas. at p. 487). I t  is a case where 
both the p la in tiffs  and the defendants appear in  
the action as owners of the ship, and are no t in  
th a t capacity to  blame in  respect o f the co llis ion  
Therefore the question is no t the same as in  the 
case o f The M ila n  (1 Lush. 388), where the owners 
of the cargo in  one ship in  defau lt b rought an 
action against the owners of the other ship, and 
i t  was held th a t the defendants were liable to  pay 
on ly ha lf of the damage. I t  is no t necessary to 
consider how fa r  the au tho rity  o f The M ila n ,. 
recognised by the C ourt o f Appeal in  the case of 
The Chartered M erca n tile  B a n k  o f  In d ia  v. N ethe r
lands Steam  N a v ig a tio n  Com pany (48 L . T. Rep.
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N. S. 546; 10 Q. B. D iv . 521; 5 Asp. M ar. Law 
Cas. 65), was shaken by the observations m a le  by 
the same cou rt in  the subsequent case o i l h e  
B e rn in a  (56 L . T. Rep. N . S. 450; 6 Asp. Mar. 
Law  Cas. 112; 12 P. D iv . 36), nor to po in t out the 
d is tinc tion  between the case of The M ila n - ana 
th a t o f The B u sh ire  (52 L . T. Rep. N . S. 740; 5 
Asp. M ar. Law Oas. 416). N o r is i t  necessary to 
consider i f  the view taken by B u tt, J . in  The Vera 
Cruz (51 L . T. Rep. N . S. 24; 5 Asp. M ar. Law 
Cas. 254; 9 P. D iv. 88), th a t the A d m ira lty  ru le  
applies no t on ly  in  actions between ships, bu t in  
an action by the captain, is correct. I  om it the 
consideration o f the action in  th a t case by the re
presentatives of the captain o f one ship against 
the owners o f the other when both ships are to  
blame, and the captain himself.

The one po in t which introduces a new element fo r 
consideration is th a t though one o f the two ships 
in  collis ion was the ship o f the p la in tiffs , the other 
ship in  collis ion was no t the ship of th e  defendants. 
B u t th is  appears to  me to  be im m ate ria l when 
once i t  is established th a t the defendants are liable 
in  respect o f th is  collision, and th a t th e ir lia b ility  
rests on a princ ip le  fo rm ing  p a rt o f the law m ari
tim e. Th is case is no t like  th a t o f The Vera Cruz  
(51 L . T . Rep. N . S. 104 ; 5 Asp. M ar. Law  Cas. 
270; 10 App. Cas. 59) and The B e rn in a , in  which 
the Court o f Appeal held th a t as the actions were 
under L o rd  Campbell's A c t they were no t w ith in  
the ju risd ic tio n  of the A d m ira lty  Court, no r cases 
in  which sect. 25, sub-sect. 9 o f the Jud ica ture A c t 
of 1873 applies. I t  is clear from  The S inquas i 
(43 L . T . Rep. N . S. 768 ; 4 Asp. M a r Law  Cas. 
383 ; 5 P. D iv . 241) and the case of The Niobe, th a t 
when a vessel comes in to  collis ion w ith  a tug  by 
reason of the negligence o f the tug, which the tow 
could have prevented, the tow  is liable to  such vessel, 
and th a t solely by the force o f the law  m aritim e.
I  am by no means sure th a t th is  case may no t be 
said to  fa l l  w ith in  the p rinc ip le  of the tow  and tug 
being in  contemplation o f law identified as one 
s liip °  T ha t princip le  clearly applies fo r the p u r
poses o f the navigation rules. In  The Cleadon 
(14 Moo. P. C. 93) and in  the case of The Niobe 
(1891) App. Cas. 401), i t  was held in  the House 
o f Lords th a t the tow and tu g  were one ship in  con
tem plation of law fo r a ll purposes o f th e ir jo in t 
navigation, and th a t th a t princ ip le  applied so as to 
make the underwriters, under a po licy which in  
term s dealt w ith  the insured ship coming in to  
collision, liable in  respect o f a collision between 
her tu g  and another vessel. N o r does i t  appear to 
me th a t the decision in  The M a ry  (41 L . T . Rep. 
N . S. 351; 4 Asp. M ar. Law  Cas. 183; 5 P. D iv. 
14), or in  the view taken by the P r iv y  Council in  
The A m erican  and S y r ia  (ub i sup.) conflic t w ith  
e ither o f these authorities. In  The M a ry  the tow  
and the tu g  were in  p a r i  de licto, b u t the tow had a 
freedom from  the consequences o f her fa u lt from  
the presence of a p ilo t, which the tug  could no t 
claim. I t  was indeed said in  The A m erican  and  
S y r ia  th a t the princip le  o f the tu g  and tow 
being one ship d id  no t in  th a t case apply to  make 
the tow  liable, b u t th a t was because no t on ly  the 
sole power, b u t also the sole contro l was in  the 
tug. B u t fo r the purposes of th is  case i t  is suffi
c ient to  adopt the language of the P r iv y  Council 
in  The A m erican  and S y r ia , viz., “  The tu g  is in  the 
service o f the to w ; the tow  is answerable fo r  the 
negligence o f her servant, and is fo r  some pu r
poses identified w ith  her.”  Inasmuch as such I

lia b ility  o f the master fo r  his servant is as much a 
pa rt o f the A d m ira lty  as o f the common law, and 
th is  case, therefore, fa lls  en tire ly  w ith in  the p r in 
ciples of A d m ira lty  ju risd ic tion , I  cannot see why 
the ra le  o f A d m ira lty  th a t a delinquent ship in  
collision can recover pa rt o f the damages is to  be 
excluded. I  w il l on ly add th a t in  the case of 
The Sisters (34 L . T. Rep. N . S. 338 ; 2 Asp. Mar. 
Law  Cas. 589; 1 P. D iv. 117), which was referred 
to  before me as an instance o f an action in  which 
the p la in t if f  and defendant ship were no t in  co lli
sion w ith  each other, I  th in k  th a t the phrase of 
James, L . J. th a t “  to  disentitle  the Alfred,a  to  her 
r ig h t  to  recover there m ust have been con tribu 
to ry  negligence,”  m ust be understood to  mean 
th a t such con tribu to ry  negligence would d isentitle 
the A lfre d a  to  her r ig h t o f fu l l  recovery. There 
is no th ing to  show th a t the learned judge intended 
to  suggest, m uch less to decide, th a t the A lfre d a , 
i f  negligent, would have fa iled  a ltogether in  the

The second po in t made was th a t the ju d g 
m ent should be drawn up so as to  make the 
E ng lishm an  and the A u s tra lia  p r im a rily  liable toi 
a m oiety of the sum recovered, w ith  a remedy 
over against each in  defau lt of the other. This 
po in t seems to  me to be concluded by the judg- 
m ent in  The A von and Thomas Jo liffe  (1891) P. 7), 
and the fo rm  o f the judgm ent in  th a t case should 
be followed in  th is. Las tly , i t  was suggt sted, bu t 
no t I  th in k  pressed, th a t the tonnage o f the tug  
lim ite d  the to ta l l ia b ility  o f the tu g  and tow. I  
can see no au th o rity  in  the words o f the 54th 
section o f the M erchant Shipp ing A c t o f 1862 fo r 
th is  contention.

Solicitors : fo r  the p la in tiffs , Lowless and Co . ; 
fo r  the E ng lishm an , P r itc h a rd  and Sons ; fo r  the. 
A u s tra lia . Thomas Cooper and Co.

Nov. 12 and  19, 1894.
(Before B k u c e , J.)

T he  E n g lish m a n  an d  th e  A u s t e a lia , N o. 2. (a)
C o llis ion  —  J o in t l ia b i l i t y  —  P aym ent by one 

w rong-doer —  In d e m n ity  —  M e rca n tile  L a w  
Am endm ent A ct 1856 (19 &  20 Viet. c. 97), s. 5.

Sect. 5 o f the M erca n tile  L a w  Am endm ent A c t 
1856 provides th a t “  every person, who . . .
being liab le  w ith  ano ther f o r  any debt o r du ty , 
s h a ll p a y  such debt o r p e rfo rm  such du ty , sh a ll 
be en title d  to have assigned to h im  . . . .  
every judgm en t, specia lty, o r other security  
w h ich  sha ll be held by the c red ito r in  respect o f  
such debt o r d u ty .”

I n  a co llis ion  action brought by the owners o f  a 
steamship aga inst the owners o f  a tug and her 
tow, a l l  three vessels were fo u n d  to blame, the 
tug  and tow being respectively condemned in  a 
m oiety o f  the p la in t if fs ' c la im , and the p la in t if fs  
in  a m oiety o f the counter-c la im  o f the tug. The 
owners o f the tow now asked the court to order 
an  assignment o f  the steamship’s judg m e n t to- 
them upon th e ir  p a y in g  the steamship the vihole 
o f the am ount due under her judgm en t.

H e ld  (d ism iss ing the m otion), th a t the sta tu te  d id  
not app ly , as there was no jo in t  debt exis ting  
before the ju d g m e n t c rea ting  the l ia b il i ty .

M erryweather v. N ixan  (8 Term  Rep. 186) d is 
cussed and explained.

<a) Reported by Basil Crump, Esq., Barrlster-at-Law.
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M otion  fo r assignment of judgment.
T. E . S cru tton, fo r  the owners of the A u s tra lia , 

in  support o f the motion.
S ir W alte r P h ill im o re  and Nelson  fo r  the  

owners o f the A da.
B u tle r  A s p in a ll fo r  the owners o f the E n g lis h 

man.
The facts and arguments suffic iently appear in  

the judgm ent. I n  addition to  the cases there 
cited, the fo llow ing  were referred to  :

Wooley v. Batte, 2 C. & P. 417 ;
The Niobe, 65 L. T. Eep. 502 ; 7 Asp. Mar. Law Cas.

89 ; (1891) A. C. 401 ;
The Avon and Thomas Jolliffe, (1891) P. 7-
Batchelor y. Lawrence, 3 L. T. Eep 506 ”• 9 C B

N. S. 543. ’ ' '
B y  sect. 5 o f the M ercantile  Law  Amendment 

A c t  1856,
Every person who, being surety for the debt or duty 

of another, or being liable w ith another for any debt or 
duty, shall pay such debt or perform such duty, shall be 
entitled to have assigned to him, or to a trustee for him, 
every judgment, specialty, or other security, which shali 
be held by the creditor in  respect of such debt or duty, 
whether such judgment, specialty or other security shali 
or shall not be deemed at law to have been satisfied by 
the payment of the debt or the performance of the duty, 
and such person shall be entitled to stand in  the place 
of the creditor, and to use a ll the remedies, and if  need 
be, and upon a proper indemnity, to use the name of the 
creditor, in  any action or other proceeding, at law or in 
equity, in  order to obtain from the principal debtor, or 
any co-surety, co-contractor, or co-debtor, as the case 
may be, indemnification for the advances made and loss 
sustained by the person who shall have so paid such 
debt or performed such duty, and such payment or per
formance so made by such surety shall not be pleadable 
in  bar of any such action or other proceeding by him • 
Provided always, that no co-surety, co-contractor, or co
debtor shall be entitled to recover from any other co
surety, co-contractor, or co-debtor, by the means afore
said, more than the just proportion to which, as between 
those parties themselves, such last-mentioned person 
shall be justly liable.

The case was heard on the 12th Nov. Judg 
m ent was reserved and delivered on the 19th Nov.

B ruce , J.— The facts of the case are these: 
The steam-tug E ng lishm an , having in  tow thé 
barque A u s tra lia , came in to  collision w ith  the 
steamship Ada. The A d a  sank and the E ng lish - 
m an  sustained damage. The present action was 
b rought by the owners o f the A d a  against the 
owners o f the E ng lishm an  and the owners o f the 
A u s tra lia . The owners o f the E ng lishm an , by 
way o f counter-claim , sought to  recover against 
the owners o f the A d a  the damage sustained by 
the E ng lishm an . The action was heard by the 
President, assisted by two E ld e r Brethren, and 
the cou rt found a ll three vessels to blame—the 
A d a  and the E ng lishm an  fo r  going a t an im proper 
speed in  a fog, and the A u s tra lia  fo r  no t con
tro llin g  the speed o f the E ng lishm an . I t  was, I  
th in k , p a rt o f the find ing  of the court th a t the 
E ng lishm an  was in  the service of the A u s tra lia ,  
and th a t the A u s tra lia  was answerable fo r  the 
negligence of her servant. The cou rt found, as a 
fact, th a t the A u s tra lia  had fu l l  knowledge of the 
speed o f the tug , and th a t the A u s tra lia  could 
have lessened the speed of the tu g  had she been 
so minded. The President, by a decree o f the 
8th May, pronounced the collis ion to  have been 
occasioned by the fa u lt o r de fau lt o f the owners.

masters, and crews of the respective vessels 
E ng lishm an , A u s tra lia , and A da, and he con
demned the owners of the steam-tug E ng lishm an  
and th e ir  b a il and the owners o f the barque A u s
t r a l ia  and th e ir  ba il in  a m oiety o f the p la in t if fs ’ 
cla im  in  respect of the said damage; and also 
condemned the owners o f the steamship A d a  and 
th e ir ba il in  a m oiety of the counter-claim  o f the 
owners of the steam-tug E ng lish m a n  in  respect of 
the said damage, and he referred the damage to 
the reg istrar, assisted by merchants, to  report the 
amount thereof. The reg is trar has found th a t 
ha lf the am ount o f the damage actua lly  sustained 
by the A d a  amounts to  a sum o f 3428Z. 19s. 9d., 
and he has found th a t h a lf the am ount o f the 
E n g lish m a n ’s damage amounts to  237Z. 13s. 3d. 
There are sums to  be added fo r  in terest and the 
costs o f the reference, which I  need no t take in to  
consideration. The present application is made 
on m otion by the owner o f the A tes tra lia  asking 
tha t on paym ent by them  o f the sum of 
32177. 15s. Id ., in  respect o f the damages and 
in terest recoverable under the judgm ent in  the 
action, or such other sum as may be the balance 
o f costs and in terest recoverable thereunder, the 
p la in tiffs , the owners of the A da , should be ordered 
to  execute to the said defendants, the owners o f 
the A u s tra lia , an assignment o f the said ju d g 
ment. I  do no t know exactly how the figure 
32677. is arrived at, b u t i t  has been arrived a t on 
the p rinc ip le  o f deducting from  the am ount in  
which the owners of the A u s tra lia  and the E n g 
lish m a n  have been condemned, the am ount in  
which the owners o f the A d a  have been condemned 
in  respect o f the counter-claim  established by the 
owners o f the E ng lishm an  against the Ada. In  
other words, the owners o f the A u s tra lia  claim  
the benefit o f the E n g lish m a n ’s counter-claim , and 
propose to pay to  the A d a  no more than the E n g lish 
m an  would be bound to  pay.

The application is based on the provisions o f 
sect. 5 of the M ercantile  Law  Am endm ent A c t 
1856. In  considering whether the prayer _ of 
the m otion should be granted, one objection 
o f fo rm  is no t unwoi'thy o f consideration.^ There 
is no provision in  the section enabling the 
cou rt to  exercise the  ju risd ic tio n  thereby con
ferred upon m otion, and in  P h il l ip s  v. iJ ickson  
(8 C. B . N . S.) there was a d irect decision 
th a t advantage cannot be taken o f the section in  
question upon m otion, and so fa r  as I  can discover 
in  a ll the cases in  the books in  which re lie f has 
been given, otherwise than in  adm in is tra tion 
actions, an action has been in s titu ted  fo r the 
express purpose o f c la im ing the re lief. I  am, 
however, exceedingly re luc tan t to  rest m y decision 
upon a mere question of form , and, therefore, 1 
propose to  consider the application as i f  i t  had 
been bi’ought before the court in  a fo rm a l and 
regu lar manner. The f irs t  question to  be con
sidered is whether the owners o f the A tis tra lia  
come w ith in  the words “  person ”  . . . “  being
surety fo r the debt or du ty  o f another, o r being 
liable w ith  another fo r any debt or du ty .”  I t  is 
no t contended th a t the applicants are sureties, bu t 
i t  is said th a t they are liable w ith  another (the 
owners of the E ng lishm an) fo r  a debtor du ty—th a t 
the owners o f the E n g lish m a n  are co-debtors w ith  
the owners o f the A u s tra lia  to  the owners o f the 
A da . B u t  i t  is clear th a t the owners o f the A u s 
t r a l ia  on ly  became liable upon the judgm ent, and 
i f  they and the owners of the E ng lishm an  are co-
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debtors they are co-debtors on ly  by  v irtue  o f the 
jo in t  judgm ent. On the construction o f the 
section I  th in k  i t  is  obvious th a t the lia b il ity  
c reating the ob ligation o f the tw o persons as co
debtors is a lia b il ity  which m ust be ex is ting  p r io r 
to  and independently o f the “  judgm ent spe
c ia lty  o r other secu rity ”  the assignment o f which 
is contemplated. The “ judgm en t specialty or 
other security ”  referred to  in  the section as “  held 
by the cred ito r in  respect o f such debt o r du ty ”  
refers, I  th in k , to  something in  the nature o f a 
security fo r  the debt or duty, and im plies th a t 
the ob liga tion  to pay the debt o r perform  the du ty 
springs from  some other source than  the judgm ent 
specialty o r other security. As there was no jo in t  
lia b ility  p r io r  to the judgm ent, and the owners 
o f the A u s tra lia  and the owners o f the E n g lis h 
m an  were no t co-debtors p r io r to  the judgm ent, 
the 5th section of the  M ercantile  Law  Am end
m ent A c t 1856 does not, in  m y opinion, apply.

B u t i t  does no t seem to  me to  be necessary to 
i-est m y decision upon a verbal c ritic ism  of the 
section. Sect. 5 o f the M ercantile  Law  Am end
ment A c t was never intended to  apply to  cases 
where there was no lia b il ity  to  contribu te as 
between the persons jo in t ly  liable. I t  was 
intended to  apply on ly  in  cases where the 
jo in t  lia b il ity  arose ou t o f o r sprang from  
contract. I t  was certa in ly  never intended to  
overrule the p rinc ip le  in  M e rryw e a th e r v. N ix a n  
(ub i sup.), or to  give a r ig h t  to  demand an assign
ment in  cases where no r ig h t o f indem n ity  exists. 
As in  the course o f the argum ent a good deal 
was said about M erryw ea the r v. N ix a n , i t  may be 
well th a t I  should state the doctrine which, i t  
appears to  me, th a t case establishes. The facts 
were these. The p la in t if f  and defendant had been 
held jo in t ly  liable to  the extent o f 840L in  an 
action brought against them by the owner o f a 
reversionary in terest in  a m il l fo r  damage done by 
them  to  the m ill. The whole 8401. was levied on 
the p la in tiff, who sought to  recover, in  an action 
o f assumpsit, con tribu tion  from  the defendant. 
Thompson, B . held th a t no im p lied  assum psit 
arose as between jo in t  wrong-doers and nonsuited 
the p la in tiff. L o rd  Kenyon and the judges o f the 
K in g ’s Bench held the nonsu it r ig h t. Lo rd  
K enyon said he had never heard o f such an 
action having been brought where the fo rm  of 
recovery was fo r a to r t—th a t th a t was  ̂ the 
d is tinc tion  between th is  case and th a t o f a jo in t 
judgm ent against several defendants in  an action 
o f assumpsit. Then lie added, “  Th is decision 
would no t affect cases o f indem nity  where one 
man employed another to  do acts, not un law fu l 
in  themselves, fo r  the purpose o f asserting a 
r ig h t.”  The meaning o f th a t sentence is, I  th ink , 
th is : A lthough  no im p lied  indem nity  arises from  
the simple fac t th a t one o f two tort-feasors 
has pa id the whole of the damage fo r  which both 
are liable, ye t th is  p rinc ip le  does not affect cases 
where one man has employed another to  do acts 
fo r  the purpose of asserting a r ig h t  e ither under 
an express indem nity  or under such circumstances 
as to raise an im p lied  indem nity, provided the 
acts are such as no t to  be obviously un law ful. 
Adam son  v. Ja rv is  (4 B ing. 66) affords an example 
o f the class o f cases which L o rd  Kenyon referred 
to. In  th a t case, the p la in tiff, an auctioneer, sold 
goods under order o f the defendant, and paid the 
proceeds to the defendant. The defendant 
induced the p la in t if f  to sell the goods by repre

senting to  h im  th a t the defendant was o f r ig h t 
en titled  to  sell them, and the p la in t if f  in  good 
fa ith  acted on th a t representation. The defen
dant was no t en titled  to  sell the gopds, and the 
true  owner recovered the value from  the p la in tiff, 
and the p la in t if f  b rough t his action against the 
defendant to  recover the am ount he had been so 
compelled to  pay. The p la in t if f  was he ld en titled  
to recover. Best, C.J. said, in  the course o f his 
ju d g m e n t: “  The p la in t if f  is  h ired by defendant 
to  sell, which im plies a w arran ty  to  indem nify  
against a ll the consequences th a t fo llow  the sale.”  
The circumstances o f th a t case were such as to  
raise an im p lied  w arranty to  indem nify. I t  was 
never decided in  M erryw e a th e r v. N ix a n  th a t one 
wrong-doer could no t sue another fo r  con tribu tion, 
b u t th a t an im p lied  promise to  indem nify  d id  not 
arise from  the mere fa c t o f paym ent o f the whole 
o f the jo in t  lia b il ity  by  one o f several wrong-doers. 
Where the circumstances are such as to  raise a 
promise to  indem nify, then the indem nity  may be 
enforced, except, in  the words o f Best, C.J., in  
“  cases where the person seeking redress m ust be 
presumed to  have known th a t he was doing an 
un law fu l act.”  I f  the person knows th a t the act 
he is engaged to  do is not on ly w rong fu l but 
un law fu l, then the promise to  indem nify  is an 
un law fu l contract in  contravention o f public 
policy, and one th a t cannot be enforced in  law. 
Betts  v. G ibb ins  (2 Ad. &  E ll.  57) is a case o f the 
same character as the one I  have last referred to. 
The p la in t if f  dealt w ith  goods under the orders o f 
the defendant under such circumstances as to 
raise a promise on the pa rt o f the defendant to  
indem nify  the  p la in tiff. There was no th ing 
c learly illeg a l in  the act o f the p la in tiff, and he 
was held to  be en titled  to  recover on the im plied 
indem nity. The case o f Pearson  v. Shelton  ( I  M. 
&  W . 504) was referred to  in  the argum ent. The 
p la in t if f  and defendant and several o ther persons 
were partners concerned in  run n ing  a pub lic  stage 
coach. A  person whose horse was k ille d  by the 
negligence o f a coachman employed by the 
partners to  drive the coach, recovered damages 
against the p la in tiff, and the p la in t if f  sought to  
recover con tribu tion  from  the defendant. There 
appeared to  be a partnersh ip fun d  ou t o f which 
expenses were f irs t to  be pa id and the residue 
divided among the proprietors. The p rinc ip le  o f 
M e rryw e a th e r v. N ix a n  d id  no t apply, because 
there was an express contract regu la ting  the  
righ ts  of the p la in t if f  and the defendant, but, 
no tw ithstanding, the action was held n o t to  be 
m aintainable a t law, because the rig h ts  o f the 
partners could on ly  be adjusted in  the C ourt of 
Chancery. A n  exam ination o f the cases has led 
me to the conclusion th a t the actual po in t decided 
in  M erryw ea the r v. N ix a n , th a t an im plied 
indem nity  does no t arise as between jo in t  to r t 
feasors s im ply by  reason o f the paym ent by one 
of the whole o f the jo in t  lia b ility , has never been 
questioned. Circumstances may exist, as in  some of 
the cases referred to, which give rise to  an im plied 
indem nity, o r there may be an express indem nity, 
and where there is such an indem nity, im p lied  or 
express, i t  may be enforced, unless the contract 
o f indem nity  relates to  the do ing o f an act which 
is illega l and m ust be presumed to  have been 
known to  be illega l by the person seeking to 
enforce the indem nity. T h is  view o f the law is 
quite consistent w ith  the observation o f Lo rd  
Herschell, L.C ., in  the case o f P a lm e r v. The
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W ick  _ Steam -S hipp ing Com pany (1894) A.C. 318), 
to which a tten tion was directed in  the argument. 
The L o rd  Chancellor is  no t speaking o f the c ir 
cumstances which may raise an im p lied  promise 
to  in d e m n ify ; he is speaking o f the doctrine th a t 
one tort-feasor cannot recover from  another and 
he expresses the opin ion th a t he is on ly  prevented 
from  recovering— th a t is, in  cases where an 
express o r im p lied  indem nity  exists— where the 
person seeking redress m ust be presumed to  have 
known th a t he was doing an un law fu l act. I  do 
no t th in k  th a t the observation was intended to  
mean th a t wherever the act done by jo in t  to r t 
feasors was no t in  itse lf un law fu l an indem nity  is 
to  be im p lied  from  the mere fa c t th a t one to r t 
feasor has pa id under compulsion the whole 
damages aris ing from  the to rt. So to  lay  down 
the law would be,_ as i t  seems to  me, to  overrule 
the exact po in t decided in  M erryw ea the r v. N ix a n . 
lh a t,  i t  is clear, L o rd  Herschell d id  not in tend 
to  do, because he says, “ i t  is now too la te to  
question th a t decision in  th is  country.”  I  have
come to  the conclusion th a t there are no c ircum 
stances m  the present case to  raise an im plied 
promise o f indem nity, and I  do no t th in k  tha t 
the applicants are en titled  to  the  order they seek

I  should say fu rth e r th a t I  th in k  the statute 
applies on ly  in  cases where paym ent has been 
made. H ad an action been brought by the 
owners o f the A u s tra lia  to  compel an assignment 
o f the judgm ent, the paym ent o f the am ount of 
the jo in t  debt would have been a necessary a lle
gation in  the statem ent o f claim . F u rthe r, in  
th is  case, I  do no t gather th a t there has 
even been an offer to  pay the am ount o f the 
damages in  which the A u s tra lia  has been con
demned. The offer made, as I  understand, has 
been to  pay on ly the balance due a fte r tak in g  
in to  account the counter-claim  o f the E ng lishm an . 
No doubt, according to  the decision in  The 
K hed ive  (43 L . T. Rep. 610; 4 Asp. M ar. Law  Cas. 
360; L . Rep. 5 H . o f L . 876), the balance on ly 
could be recovered fro m  the E ng lishm an . B u t I  
see no reason why the owners o f the A u s tra lia  
should deduct from  the am ount o f th e ir  lia b ility  
the am ount due to  the owners o f the E n g lish m a n
in  respect o f the claim . ,. ,. . -M otion dismissed.

Solicitors fo r  the owners o f the A u s tra lia , 
Thomas Cooper and C o .; fo r  the owners o f the 
A da, Lowless and C o .; fo r  the owners o f the 
E ng lishm an , P r itc h a rd  and Sons.
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